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WITNESSES. 


FOR  THE  PROSECUTION. 


Name.  Subject.  Page. 

Blodgelt,  Foster ^ „... Saspension  from  ofiBce 122 

Burleigb,  Walter  A _ Conversations  with  Thomas 59 

Chandler,  William  E....^ Drawing  money  from  Treasury 85 

Chew,  Robert  S «-...Form  of  commissions ~ 115 

Clephane,  James  O President's  speech,  Aag.  18,  1860 94,    97 

Creecy,  Charles  E ....Form  of  commission » 54,  119 

Dear,  Joseph  A _ President's  St.  Loais  speech 118 

Emoiy,  William  H Conversations  with  President;  troops .' , 78 

Ferry,  Thomas  W... Demand  of  War  OfiSce ~ 78 

Hudson,  William  N President's  Cleveland  speech 100 

Jones,  J.  W Service  of  Senate  resolution.  ....> 64 

Earsner,  George  W Conversations  with  Thomas , _.75,    78 

McDonald,  William  J....'. Service  of  Senate  resolutions 64 

McEwen,  Daniel  C President'-s  Cleveland  speech 104 

Moore,  William  G Corrections  President's  speech,  Aug.  18,  1866 97 

Moorbead,  James  K Demand  of  War  Office ~ 68 

Sheridan,  James  B President's  speech,  Aug.  18, 1866 98,    96 

Smith,  Francis  H President's  speech,  Aag.  18,  1866 96 

Stark,  Everett  DIj. President's  Cleveland  speech 105 

Tinker,  Charles  A— .^ Telegrams * 89,  98,    96 

Van  Horn,  Burt _ .' Demand  of  War  Office 66 

Walbridge,  L.  L ......'. President's  St  Louis  speech Ill 

Wallace,  George  W Conversations  with  President;  troops...' 84 

Wilkeson,  SamueL Conversations  with  Thomas , 74 

Wood,  H A Interview  with  President .- 122 


FOR  THE  DEFENSE. 

Able,  Barton , President's  St.  Louis  speech II 

Armstrong,  William  W President's  Cleveland  speech... 210 

Clarke,  D.  W.  C Nomination  of  Mr.  Ewing 175,  182 

Cox,  Walter  S Test  case _ 197 

Enapp,  George President's  St.  Louis  speech 212 

Meigs,  R.  J Arrest  of  Thomas 166,  178 

Merrick,  Richard  T Case  of  Thomas;  habeateorpua 204 

Moore,  William  O Nomination  of  Mr.  Ewing .<.„  182 

Perrin,  Edwin  0 , Conversations  with  President 206 

Randall,  Alexander  W Foster  Blodgett's  case 236,  239 

Seward,  Frederick  W Practice  in  appointments 220 

Sherman,  William  T Tender  of  War  Office 160,  168,  109 

Thomas,  Lorenzo Appointment;  acts;  conversations „ 136,  147 

Welles,  Edgar  T Form  of  commission ;  troops 286 

Welles,  Gideon Troops ;  Cabinet  counsels 221 

Zider,  Henry  F President's  St  Louis  speech 218 

For  analyns  of  testimony,  see  Index :  title,  Witntuet. 
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Able,  Barton — »e«  Wttnette*. 

Acquittal  od  Article  XI ~ >~  412 

II - 414 

III 416 

jad^ent  of,  entered 415 

Adjournment  t/nc  die ~,  415 

Admissibilit;  of  testimony — Bee  Etidmet. 
AlU  Vela  letter— 
lemarka  on,  by — 

Man'r  Butler 385,  887,  W,  842,  848 

Mr.  Nelson 386,  887,  841,  342,  848,  850 

Man'r  Logan 837 

Answer,  application  of  Connsel  for  forty  day*  to  prepare 6 

discussed  by  — 

Man'r  Bingham ....r- 7>  8 

Mr.  Curtis 7 

Mr.  Staiibery 6,  7 

Man'r  Wilson ^.       7 

denied 8 

orders  offered  fixing  day  for  respondent  to  file,  by- 
Mr.  Edmunds ; .m....»  ...>~      8 

Mr.  Drake 12 

Mr.  Trnmbnll ™ 12 

order  that  respondent  file,  oa  or  before  2Sd  «f  March-'[£y 
Mr.  TrumbuU.] 

offered  and  agreed  to .*..     12 

read  and  filed 12 

exhibits  accompanying — 

A.  message  of  President,  March  2, 1867,  retorning  with  ofeje^ 

tionsthe  tenure-of-ofBce  bill 18 

B.  message  of  President,  Dec.  12,  1867,  Minonneiiig  suapen- 

sion  of  Secretary  Stanton 19 

C.  address  to  President,  by  Hon.  Kererdy  Johnson,  Aoff.  18, 

186C,  communicating  proceedings  of  National  (JnioB 

Convention- 32 

Anthony,  Henry  B.,  a  Senator  from  Rhode  Island — 

remarks  by 82,  83,  99,  121,  168, 160, 

162, 210,  288, 242, 2M,  247,  230,  850,  379,  400,  407,  408,  411 

Application  of  Counsel  for  forty  days  to  prepare  Miaw«r .......      C 

denied 8 

for  thirty  days  to  prepare  for  trial 23 

denied  (yeas  12,  nays  41) „ 27 

for  three  days  to  prepare  proofii 120 

granted 121 

for  adjournment  in  conspqnence  of  illness  of  Mr.  Stanbery 174 

Aliment,  right  of  counsel  making  ■«*>««  to  open  and  elose, 

thereon 26 

final,  orders  offered  to  fix  the  noraber  and  order  of  gpeakera  on, 
by— 

Man'r  Bingham » 147 

Mr.  Frelingbuysen _ 147,  100 

Mr.  Sumner '. 160.  162,  174 

llr.  Sherman 161,  247,  248 

Mr.  Conness 176,  248.,  250 

Mr.  Doolinle: 176 

final,  orders  offered  to  fix  the  number  and  order  of  speakers,  on 
by- 
Mr.  Stewart « 247 

Mr.  Vicfcers - 847,  248 

Mr.  Johnson 248 

Mr.  Corbett 248 

Mr.  Henderson „ 249 

Mr.  Trumbull 250 

Mr.  Buckalew 250 

Mr.  Cameron - -....«...  250 


Argument — Coniinutd. 
order  that  as  many  of  Managers  at  desire  be  permitted  t«  file, 
or  address  Senate  orally,  the  eonclasion  of  oral  argument 
to  be  by  one  Manager — [JU^  Mr.  TrumbuU.'\ 
offered,  260;  aoMnded,  260;  adopted,  S^ei;  (yea*  28,  nays 
2S.) 
on  the  case  by— 

Man'r  Batl«r„.„ „..» 29 

Mr.  C«rti«......„ _..-..._ 128,  130 

Maa'r  Logan ~ 251 

Mau'r  Boutwell » 268,  279 

Mr.  Nelson 1 294 

Mr.  Groesbeck... ~ 310 

Man'r  Stereos 820 

Man'r  Williams....^ 824,  831 

Mr.  E»art» 887,  848,  861,  8til 

Mr.  Stanbery 868,  371 

Man'r  BiDi^ham ...879,  U8,  898 

Armstrong,  William  W. — see  WUne9*«3. 

Articles  of  impeachment  exhibited   by  Hoose    of  Repreaenta- 

tJTes ~ 8 

▼ote  «n  the   -mo  ^hcsMon. 

B. 

Bayard,  James  A.,  a  Senator  from  Del«war« — 
order  by — 
that  no  Senator  shall  speak  more  than  once,  nor  to  exceed 
thirty  minutes,   during    deliberations    on   final  question: 
offered  and  rejected,  820;  (yeas  16,  nays  84.) 

remarks  by 249,  320 

Bingham,  John  A.,  of  Ohio,  a  Manager,  Chairman — 
niotions  by —  .  ' 

that   upon    filing    replication  the  trial   proceed    forthwith: 

offered  and  rejected,  8 )  (yeas  25,  nay*  26.) 
to  amend  i^ile  XXI,  so  ns  to  allow  such  of  Managers  and 
Counsel  as  desire  to  be  beard  to  speak  on  final  argu- 
ment   147 

Iffgnroent  by — 
on  application  of  Connsel  for  forty  days  to  prepare  an- 
swer   ,. 7,  8 

for  thirty 'days  to  prepare  for  triaT 28,  26 

on  motion  to  fix  a  day  for  trial  to  proceed 11 

on  rigbt  of  Managers  to  close  deWe  on  interlocntory  qacs- 

tions - 26 

on  authority  of  Chief  Justice  to  decide  questions  of  evi- 
dence  61,  62 

on  order  in  regard  to  rule  limiting  argument 147,  174 

on  right  of  Counsel  to  renew  examination  of  a  witness  recalled 

by  court 171,  172 

on  admissibility — 
of  Adjt.  Gen.  Thomas's  declarations  to  Mr.  Burleigh,  Feb. 

■  21,  1868 68,  70 

of  Adjt.  Gen.  Tkossas's  deeiatatioiM  t«  clerks  of  War  De- 
partment     72 

of  President's  letter  to  Geo.  Grant,  unaecoMpanied  with 

inaloraras - _..... ~ 82 

of  appointment  of  Edmund  Cooper  to  be  Assistant  Secre- 
tary of  the  Treasury^ „ »..    87 

of  President's  declarations  to  A4jt.  Gen.   Thomas,  Feb- 
ruary 21. 189 

of  President's  declarations  to  Adjt.  Gen.  Thomas,  prior  to 

March  0„ „.„ _~ 141 

of  question,  Whether  Geo.  Sherman  gave  President  an 

opinion,  ^c ....» 163,  165 

of  President's  message  to  Senate,  Feb.  24 ~ 176,  177 

final,  00  the  case 379,  888,  898 

Blodgett,  Foster — see  Witneste*. 
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Bontwell,  George  S.,of  Maaaachusetts,  a  Managi 
argument  by — 

on  application  of  Counsel  for  thirty  days  to  prepare  for  trial,    26 
on  authority  of  Chief  Justice  to  decide  question^  of  evi- 
dence  61,02 

on  admissibility — 

of  telegrams  relating  to  the  reconstruction  of  Alabama 91 

of  extracts  from  records  of  Navy  Department 185 

final,  on  the  case 268,  279 

remarks  on  the  cose  of  the  removal  of  Timothy  Pickering 120 

on  motion  relating  to  number  of  speakers  on  final  argument. .... .  240 

Brief  of  authorities  upon  the  law  of  impeachat>le  crimes  and  mis- 
demeanors—[i^y  .fibit.  WiUiam  Laierenee,  M.  C,  of  Ohio],  29, 

41,  84S 
Buckalev,  Charles  B.,  a  Senator  from  Pennsylvania — 
order  by — 
that  the  conclusion  of  the  oral  argument  be  by  one  Manager, 

as  provided  in  Rule  XXI :  offered  and  agreed  to,  250. 
prescribing  form  of  final  question:  offered,  409. 
that  the  views  of  Chief  Justice  on  the  form  of  putting  final 
question  be  eutered  on  the  Jonrnal :  ofiiered  and  agreed 
to,  409. 

remarks  by 147,  242,  247,  248,  260,  409,  410,  412,  413 

opinion  on  the  case ». ~.~.  610 

Burleigh,  Walter  A.— see  Wilnetset. 
Butler,  Beqjiuaia  F.,  of  Masaaehnsetts,  a  Manager — 
argument  by — 

on  iBotion  to  fix  a  day  for  trial  to  proceed. 8 

on  application  of  Counsel  for  thirty  days  to  prepare  for  trial...    27 

opening,  on  the  case „ 29 

on  oumority  of  Chief  Justice  to  decide  questions  of  e/n- 

deoce. - »6»,  60,  61 

on  right  of  Counsel  to  renew  examination  of  a  witness  re- 
called by  court-...,i 171 

on  admissibility — 
of  Adjt.  Gen.  Thomas's  declarations  to  Mr.  Burleigh,  Feb. 

21,  1868 69,  83,66,66,  70 

to  clerks  of  War  Department - 71 

of  appointment  of  Edmund  Cooper  to  be  Assistant  Secretary 

of  the  Treasury 86,  87,  88 

of  telegrams  relating  to  the  reconstruction  of  Alabam*...90,  91 
of  Chronicle's  report  of  President's  speech  in  reply  to  Hon. 

Reverdy  Johnson 96,  90 

of  Leader's  report  of  President's  speech  at  Cleveland  ...100, 107 
of  President's  declarations  to  A^jt  Qen,  Thoma*,  Feb.  21, 

187,  188 
of  President's  declarations  to  Adjt  Gen.  Thomas,  prior  to 

March  9,  as  to  use  of  force. ...„» 141 

of  conversations  between  President  and  Gen.  Sherma*, 

Jan.  14 „„ 161,  162,  168,  164,  166,  150 

of  question  respecting  Department  of  the  Atlantic. 157 

of  tender  of  War  Office  to  Gen.  Sherman 167,  168 

of  President's  purpose  to  get  the  question  before  the  coarts, 

168.  16» 
of  question,  Whether'Oen.  Sherman  formed  and  gave  Pres-    . 

ioent  an  opinion,  &e - 168,  164,  166 

of  affidavit  and  warrant  of  arrest  of  Lorenzo  Thomas 167,  108 

of  President's  message  to  Senate,  Feb.  24 176,  176,  177 

of  extracts  from  recordsof  Navy  Department,  183, 184, 185,  186 
of  employment  of  counsel  by  President  to  get  up  a  test 

case „ 197,  198,  199,  200 

of  President's  declarations  to  Mr.  Perrin,  Feb.  21 206,  207 

to  Secreiarv  Welles »..222,  224 

of  advice  to  President  b^  his  Cabinet  touching  the  coastitu- 

tionality  of  tho  leanre-of-office  act. 226,  226 

of  advioe  to  President  hy  his  Cabinet  touohiag  constractioo 

of  tenureofoffice  act 231,  232 

of  Cabinet  consultations  in  regard  to  obtaining  a  judicial 

detdsiou,  kc 233 

of  papers  in  Mr.  Bio<braU's  case 241,  242 

remarks  on  application  of  Counsel  for  a4joamment 208 

on  motion  relating  to  number  of  speakers  on  final  argument,  162 
on  tlie  Alu  VeU  letter 836,  887,  841,  i4i,  243 


Cameron,  Simon,  a  Semitor  from  PwMisylwmi* 
order  hj — 
that  all  the  Managers  and  Coansel  be  permitted  to  file  argn- 

raents  by  eleven  o'clock  to-morrow:  oSeredand  rejected,  260 
that  the  Senate  hereafter  hold  night  sessions  from  eiglit  until 
eleven  p.  m. :  oCfored,  343 ;  tabled,  861 ;  (yeas  82,  nays  17. ) 

remarks  by _ 62, 80, 89, 

121,  209,  242,  260,  887,  842,  406,  407,  410,  412,  416 

questions  by 89 

Cattell,  Alexander  O.,  a  Senator  from  New  Jersey- 
opinion  on  the  case 623 

Chandler,  William  E. — see  WUtu$$e$. 
Chandler,  Zaehariak,  a  Senator  from  Michigan- 
remarks  by ~ ~S»,  410 

Chew,  Robert  S.— see  WUae»M$. 


Chief  Justice,  oath  administered  to 6 

casting  vote  given  by 62,  92 

resolution  denying  authority  of,  to  vote  on  any  question  during 
the  trial — \_ByMr.  Humner.] 
offered,  63;  rejected,  63;  (yeas  22,  nays  26.) 
order  denying  privilege  of,  to  rule  questions  of  law — [By  Mr. 
Drake.} 
offered  and  rejected,  63:  (yeas  20,  nays  80.) 
order  denying  authority  of,  to  give  casting  vote — [By  Mr.  Sum- 
ner.l 
oSered  and  rejected,  63;  (yeas  21,  nays  27.) 
order  that  the  ruling  of  the,  upon  all  questions  of  evidence  shall 
stand  as  the  jnagmeniof  the  Senate  unless  a  formal  vote  be 
asked,  &c. — [By  Mr.  Henderson.} 
offered  and  agreed  to,  63 ;  (yeas  31,  nays  19.) 

views  of,  on  form  of  putting  final  question 409 

Clarke,  D.  W.  C. — see  Witnesses. 

Clephane,  James  O. — see  Witnesses. 

Cole,  Cornelius,  a  Senator  from  California — 

remarks  by 100,  409 

Competency — see  Evidence. 
Conkling,  Uoscoe,  a  Senator  from  New  York — 
orders  by — 
that  Rule  XXIII  be  amended  by  inserting  "subject  to  the 

operation  of  Rule  VII :"  offered  and  agreed  to,  0. 
that,  unless  otherwise  ordered,  trial  proceed  immediately  after 
replication  filed:  offered,  10;  agreed  to,  11 ;  (yeas  40,  nays 
10.) 
thatS>enate  commence  the  trial  80th  of  March  instant:  agreed 

to,  28 ;  (yeas  28,  nays  24.) 
prescribing  form  of  final  questioni  offered,  409. 
that  Senate  will  now  proceed  to  vote  on  remaining  articles: 
rejected,  418;  (yeas  26,  nays  28.) 

remarks  by 0,8,  10,  11,  28,  61,  70,  71,  79,  82,  89,  92,  99, 

107,  117,  121, 127, 147, 160. 162, 166,  170,  176, 
185,  224,  225,  233,  288, 248,  279,  810,  315,  341, 
846, 860,  866,  406,  407,  408,  409,  412,  413,  414 

questions  by ._•  ..••.' 166 

Couness,  John,  ^  Senator  from  California — 
orders  by — 
that  Rule  XXI  be  amended  to  allow  as  many  of  Mani^ra 
and  Counsel  to  speak  on  final  argument  as  choose,  fbur  days 
to  each  side  to  be  allowed,  and  Managers  to  open  and  close : 
offered  and  rqected  176;. (yeas  10,  nays  27.) 
that    hereafter  Senate  meet  at  eleven  a.  m. :  offered  and 

adopted,  209 ;  (yeas  29,  nays  14.) 
that  such  of  Mauogers  and  Counsel  as  choose  have  leave  to 
file  arguments  tMtbre  April  24 :  offered  and  disagreed  to, 
248;  (yeas  24,  nays  25.) 
that  two  of  Managers  be  permitted  to  file  printed  or  written 
arguments  before  to- morrow  noon:  amendment  offered,  249. 
prescribing  form  of  final  question  :  offered,  409. 

reuMrks  by - 12,  56,  02,  70,  82,  89,92,  98,  107, 

120,  121,  136,  151,  168,  168, 169,  170,  174,  176,  195,  202,  203, 
308,  209,  222,  224,  227,  238,  235.  238,  242.  247,  248,  249,  250, 
274,  387,  388,  400,  407,  408,  409,  410,  411,  412,  413,  414,  416 

questions  by. ~ —  •••  - 342 

Conversations — ien  Evidence;  Witnesses. 
Corbett,  Henry  W.,  a  Senator  from  Oregon — 
order  by — 
that  two  of  Counsel  have  the  privilege  of  filing  a  written,  or 
making  an  oral  address,  &c. :  amendraent  offered,   248 ; 
withdrawn,  249. 

remarks  by ,. 248,  549,  250 

Counsel  for  respondent - • 0,  11 

Cox,  Walter  8.— see  Witnesses. 

Cragin,  Aaron  H.,  a  Senator  from  New  Hampshire — 

remarks  by 224 

Creecy,  Charles  E.— see  Witnesses. 
Curtis,  Benjamin  R,,  of  Massaohusetts,  Counsel — 
motion  by — 

for  sua  allowance  of  three  d«y8  to  prepare  proofs 121 

granted 121 

argument  by — 

on  application  for  forty  days  to  prepare  answer 7 

for  time  to  prepare  proofs / 120,  121 

opening,  for  tne  defense 123,  130 

on  admissibility — 
of  A4jt  Gen.  Thomas's  declarations  to  Mr.  Burleigh,  Feb, 

21,  1808 67 

of  President's  letter  to  Gen.  Grant,  unaccompanied  with 

indosureso - 82 

of  telegrams  relating  to  the  reconstruction  of  Alabama.>»»    91 

of  President's  message  to  Senate,  Feb.  24 _ 170 

of  extracts  from  records  of  Navy  Department.. ..188,  184,  185, 
of  employment  of  counsel  by  President  to  gel  up  a  test 

case„..„ , 199,  200 

of  President's  declarations  to  Secretary  Welles 223 

of  advice  to  the  President  by  his  Cabinet  touching  the  con- 
Btitnaonali^  of  th«.t«nDre-of-office  acU 22S,  227, 380, 281 
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VII 


Pavis,  Garrett,  a  Senator  from  Eentuckjr — 
order  by — 

that  a  court  of  impeach meDt  cannot  be  legally  formed  while 
Senators  from  certain  States  are  excludea:  offered  and 
lost,  12;  (jreas  2,  na^s  49.) 

remarks  by 12,  150,  169,  172,  881,  842,  406,  410,  411 

opinion  on  the  case 488 

Dear,  Joseph  A. — see  Witueasa*. 

Declarations — see  Eoidence;   WUntMti^  ^ 

Documents — see  Evidenced 
Doolittle,  James  R.,  a  Senator  from  Wiscoasin— 
order  by^ 

that  on  final  argument  Managers  and  Counsel  shall  alternate, 
two  and  two,  the  Managers  to  open  and  elose :  offered  and 
indefinitely  postponed,  176:  (yeas  84,  nays  15.) 

remarks  by 77,  02, 150,  175,  202,  209,  247,  240,  412,  418 

.   opinion  on  the  case 616 

Drake,  Charles  D.,  a  Sentttor  from  Missoari — 
orders  by — 

that  respondeat  file  taswer  on  or  before  20th  March :  agreed  to, 
12;  (yeas 28, nays 20;)  reconsidered,  12; (yeas 27,  nays 28.) 
that  Chief  Justice  preeiding  has  no  privilege  of  ruling  ques- 
tions of  law  on  the  trial,  bat  all  such  questions  should  be 
sabmiOed  to  the  Senate  alone:  offerea  and  rejected,  68; 
(yeas  20,  nays  SO.) 
that  votes  upon  incidental  questions  shall  be  without  a  division, 
unless  requested  by  one  fifth  of  members  present  or  pre- 
siding  officer:    (amendment  to   Kale   VII,)   ottered,    77; 
agreed  to,  92. 
that  any  Senator  shaU  have  permission  to  flie  his  written  opin- 
ion at  the  time  of  giving  his  vote :  offered  and  rejected,  406 ; 
(yems  12.  nays  88.) 
that  the  fifteen  minutes  allowed  by  Rale  XXIII,  shall  be  for 
the  whole  deliberation  on  iha  final  question,  and  not  to  the 
final  questioB  on  each  article:   offered,  408;  adopted,  400. 

remarks  by 11,  27,  60,  61,68,  70, 

71, 77,  82,  88,  92, 93,  98,  107,  110,  140,  157, 158, 159, 
160,  182,  166,  169,  170,  178,  174,  1T5,  178,  200,  218, 
227,  231,  232,  274,  810,  407,  408,  410,  412,  418,  416 

E. 
Edmonds,  Oeorge  F.,  a  Senator  firom  Vermont — 
orders  by — 
that  answer  be  filed  April  1,  replication  tbre«  days  there- 
after, and  the  matter  stand  for  trial  April  6, 1868 :  offbred,  8. 
tltat  when  doors  shall  be  closed  for  deliberation  upon  final 
question,  the  ofBoial  reporters  shall  take  down  the  debates 
to  be  reported  in  the  proceedings:  offered,  204;  not  inde- 
finitely postponed,  810 ;  (yeas  20,  nays  27 ;)  read,  820, 4#7 ; 
tabled,  407 ;  (yeas  28,  nays  2a) 
that  the  standing  order  of  the  Senate  that  it  will  proceed  at 
twelve  o'clock  noon  to-morrow  to  vote  oa  die  articles  be 
rescinded— [Jfoy  11, 1888:]  oflsted,  410;  agreed  to,  410. 

reiaaiksby ,....8,  28,20,  70,  71,  02,  110, 

111,  127,  147,  170,  174,  176,  186,  108,  227,  247,  260,  251, 
204,  810,  820,  887,  808,  406,  407,  408,  400,  410,  411,  418 

.   qnestions  by _ 186,  198 

opinion  on  the  ease 424 

Emory,  William  H.— see  WUnemt. 
Evarts,  William  M.,  of  New  York,  Coonsel— 
motions  by — 
that  after  replicaUon  filed,  Coaawl  be  allowed  sack  reasooable 
time  as  shall  now  be  fixed  to  prepare  for  trial :  offered,  27. 
for  an  adjournment  in  conseqnenceof  illness  of  Mr.  Staabery,  174 
argument  by — 

on  application  for  thirW  days  to  prepare  for  trial. ».._ 28,  24 

on  anthority  of  Chief  Justice  to  decide  qnestions  of  evi- 
dence       62 

on  motion  to  remove  limit  as  to  number  of  speakers  oa  final 

ailment _ ; „  162 

on  right  of  eouBsel  to  renew  ezaaoination  of  a  witness  recalled 

by  court. „ „ 171,  172 

on  admissimiity — 
of  Adjt.  Oen.  Thomaa's  dedaratieos  to  Mr.  Borleigh,  Feb. 

21,  1868 70 

of  A4jt.   Gen.  Thomas's  declarations  to  clerks  of  War 

Department 71,  72 

of  President's  letter  to  Geo.  Grant,  nnaecoaspMiiied  with 

inclosores » _ 83 

of  appointment  ef  Edmund  Cooper  to  be  Assistant  Secre- 
tary of  the  Treasury ™ 86,  88 

of  telegrams  relating  to  the  reconstruction  of  Alabaata^^OO,  01 
of  Chronicle's  report  of  President's  speech  in  reply  to 

Hon.  Reverdy  Johnson- 96,  96 

of  Leader's  report  of  President's  speech  at  Cleveland ...106,  107 
of  President's  deelarations  to  A^jt.  Gen.  Thomas,  Feb.  21,  189 

mior  to  March  0 „ 141 

o/President'sconversationswith  Gen.  Sherman,  Jan.  14, 158,155 
of  tender  of  War  Office  to  Gen.  SherauMi^...:. 167, 168 


Evarta,  William  M.,  of  New  York,  Coonsel— CbniMMcL 
argumjent  by — 
on  admissibility — 
of  question.  Whether  Gea.   Shemtan  gave  President  an 

opinion,  kc.„ 164,  106  ) 

of  affidavit  and  warrant  of  arrest  of  Lorenzo  Thomas-.  107,  108 

of  President's  message  to  Senate,  Feb.  24 170,  177 

of  extracts  from  records  of  Navy  Department 166 

of  employment  of  counsel  by  Presiaeut  to  get  up  a  teat 

case 198,  200 

of  President's  declarations  to  Mr.  Perrin 207 

to  Secretary  Welles 228,224,  225 

of  advice  to  President  by  his  Cabinet  touching  the  conali- 

tutionality  of  the  tenure-of-office  act 226 

touching  the  construction  of  the  tenure-of-office  act...231,  282 
of  Cabinet  consultations  in  regard  to  obtaining  a  judicial 

decision,  &c 288 

of  papers  in  Mr.  Blodgett's  ease 240,  241,  242 

final,  on  the  case - 887,  848,  801,  3G1 

remarks  aoBOuacing  illness  of  Mr.  Stanbeiy 174,  176 

on  order  in  regard  to  rule  UmitiDg  argnaient-...174,  176,  24C,  249 

on  application  for  adjournment 208,  209 

Evidence,  question,  Whether  objections  to,  should  be  decided  by 
Chief  Justice,  or  iu  first  instance  be  submitted  to  the  Senate — 

[By  Mr.  Drake] _.... 69 

discussed  by — 

Men'r  Botler - - 50,  60,  61 

Man'r  Biat^aa 61,  02 

Man'rBoutwell - ~ 61,02 

Mr.  EvnrU - 62 

presiding  officer  may  rule  all  questions  of,  which  mlin^hall  stand 
as  the  judgment  of  the  ^oate,  unless  a  vote  be  asked,  &c.; 
or  be  may,  in  first  instance,  submit  such  questions  to  the 
Senate— [^  Mr.  ifeiMierseii]— agreed  to  68;  (yeas  31, 
na^s  19.) 
adaissibillty  of— 
deelarations  of  Adjt.  Oen.  Tboraaa,  Feb.  21,  as  to  the  means 
by  which  he  intended  to  obtain  possession  of  the  War  De- 
partment :  (otyeeted  toby  Mr.  SUu^trtf) 59,  68 

disc  u  S800  bv*"* 

Man'r  Butler „ 60,  68,  66,  06,  70 

Mr.  8«anbery 69,  84,  66,  66,  70 

Mr.  Curtis 67 

Man'r  Bingham 68,  70 

Mr.  Evarts 70 

admitted,  71;  (^eas  89,  nays  11.) 
decUrations  of  A(i|)t.  Gen.  Thomas  to  clerks  of  War  Department, 
antecedent  to  his  appointoMnt  as  Secretary  of  War  cui 
interim,  as  to  his  intention  when  he  came  in  command : 

(objected  to  by  Mr.  £}»arU) 71 

discussed  by — 

Mr.EvarU 71,72 

Man'r  Butler. 71 

Maa'r  Bingham 72 

admiUed,  72:  (yeas  28,  nays  22.) 
letter  of  President  to  Geo.  Grant,  Feb.  10,  1W8,  nnaceem- 
panied  by  other  letters  referred  to  therein :  (objected  to  by 

Mr.  Stanbwy) -._ -.- 81 

discussed  by — 

Mr.  Stanbery ~ « 81,  82 

Man'r  Wilson 81,82 

Mr.  EvarU 82 

Man'r  Bingham. ... — - 82 

Mr.  Carlis 82 

ol:9ection  not  sustained,  83 ;  (yeas  20,  nays  29.) 
appointment  of  Edmund  Cooper,  Private  Secretary  of  Presi- 
dent, as  Assistant  Secretary  of  the  Treasury  i  (objected  to 

by  Mr.  Slatd>try  and  Mr.  Et»rti) 86 

diacosaed  by- 
Mr.  EvarU 86,  88 

Man'r  Butler * 87,  88 

Mr.  Stanbery „87,  88 

Man'r  Bingham - 87 

not  received,  89 ;  (yeas  22,  navs  27.) 
telegrams  between  President  and  Lewis  E.  Parsons,  Jan.  17, 
1867,  in  relation  to  constitutional  amsodaent  and  recon- 
struction of  Alabama:  (ol^ected  to  by  Mr.  iSton^cty) 90 

discussed  by — 

Man'  r  Butler ~ 00,  91 

Mr.  Cjvarts ........................  ......m.  ...... ......... ...... ......W/,  .'1 

Mr.  Staabery _ ».    91 

Mr.  Curtis > '. ^i........    91 

Man'r  Boutwell ..- 91 

admitted,  02;  (yeas  27,  nays  17.) 
Chronicle  report  of  President'*  n>eeoh,  Aag.  18, 1866,  in  reply 
to  Hon.  Reverdy  Johnson :  (objected  to  by  Mr.  Svmrit)....    96 
discussed  by — 

Mr.  Evarts - „...96,  90 

Man'r  BuUer. 96,96 
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Evidence — Coitfinued. 
admissibility  of — 

Leader's  report  of  President's  speech  at  Cleveland,  Sept.  8, 
1866:  (objected  to  by  ifr. JSiwrfe) 106 

discussed  by — 

Mr.   Evarta 106,  107 

Man'r  Butler 100,  107 

-'•dmitted,  107  ;   (yeas  85,  nays  11.) 
declarations  of  Prexident  to  AdjL  Oen.  Thomas,  Feb.  21, 
1868,  after  order  for  removal  of  Mr.  Stanton,  to  show  an 
absence  of  purpose  to  use  force :  (objected  to  by  Xa»W 
BuOerj 137 

discnssed  by — 

Man'r  Butler « „ 137, 188 

Mr.  Stanbery 138 

Mr.  Evarts „..  139 

Man'r  Bingham 189 

admitted,  140;  (yeas  i'Z,  nays  10.) 
declarations  of  President  to  AdjU  Uen.  Thomas  prior  to  9th 
of  March,  in  respect  to  use  of  force  to  ret  pot>ses«ion  of 
theWarOffioe:  (ol^ectad  to  by  JfenV  .0utier}.> 141 

discussed  by — 

Man'r  BalUr « 141 

Mr.  Evarti.. „.  141 

Man'r  Bingham  „.,......»....  •......„ ..„  141 

admitted 141 

oonversations  between  tlie  President  and  Lieut.  Oen.  Slierman, 
Jan.  14,  1868,  in  regard  to  removal  of  Mr.  8tant«ti: 
(objected  to  by  Mau'r  Butler) 151 

discussed  by-^ 

Mr.  Stanbery _ ....161,  152,  158,  154 

Man'r  Butler ....._ ...151,  162,  166,  164,  165,  156 

Mr.  Evarte 163,  155 

Man'r  Wilson 166 

not  admitted,  159;  (yeas  23,  nays  28.) 
question  in  regard  to  the  creation  of  the  department  of  tb« 
Atlantic:  (objected  to  by  Jfon'r  i9M/2«r).... 167 

discussed  by — 

Man'r  Butler....- „... 157 

Mr.  Stanbery 157 

not  admitted „ 157 

trader  to  Oen.  Sherman  of  appointment  as  Secretary  of  War 
ad  iuUrim:  (objected  to  bj  Man'r  Built*) ~ 157 

discussed  by — 

Man'r  Butler „ 157,  158 

Mr.  Evarts 157 

Mr.  Stanbery 157 

admitted 158 

qnestion,  Whether  at  the  first  offer  of  the  War  06Sce  to 
Gen.  Sherman  anything  farther  passed  in  reference  to 
the  tender  or  acceptance  of  it :  (objected  to  by  Man'r 
Butler) _ 158 

discussed  by — 

Man'r  Butler 168 

Mr.  EvarU 158 

not  admitted,  168;  (yeas  28,  nays  29.) 
President's  declaration  of  purpose  of  getting  Mr.  Stanton's 
right  to  office  before  the  courts :  (objected  to  by  Man'r 
Butler) 168 

discussed  by — 

Man'r  Butler. ...» 158,  159 

Mr.  Stanbery '. 158 

not  admitted,  169 ;   (yeas  7,  n^s  44.) 
President's  declaNition  of  purpose  in  tendering  Gen.  Sher- 
man the  appointment  of  Secretary  of  War  ad  interim : 
(objected  iohy  Man'r  Bingham) .,  159 

not  admitted,  1«0 ;  (yeas  25,  nays  27.) 
President's  deelamlions  to  Oen.  Sherraaa  in  reference  to  the 
use  of  threats  or  force  to  gel  possession  of  the  War  Offlee: 
(objected  to  bj  Man'r  Butl«r)  ^4.. ICO 

not  admitted 160 

qnestiou,  Whether  Gen.  Sherman  gave  President  an  opinion 
as  to  advisability  of  a  change  in  the  War  Department: 
(objected  to  by  Man'r  BvUer) 103 

discnssed  by-^ 

Man'r  Bingham 168,  105 

Mr.  Stanbery 163,  165 

Man'r  Butler 168,  164,165 

Mr.  Evarts 164,  166 

not  admitted.  166;  (yeoa  16,  nays  85.) 
advice  to  President  to  appoint  some  person  la  place  of  Mr. 
Stanton:  (objeetcd  to  bf  Man'r  Bvikr.) 166 

not  admitted,  166;  (yea«  18,  nays  82.)  ' 
affidavit  of  Edwin  .M.  Stanton  and  warrant  of  arrest  of  LorMRO 
Thomas:  (objected  lobf  Mmn'r BfUUr) „,  167 

diecossed  by — 

Man'r  Butler 1«7,  168 

Mr.  Evarts „ „ „,...^  167,  168 

Mr.  Stanbery ,. > 167,  168 

admitted,  108^  (yea*  84,  nay*  17.) 


Evidence — Continued. 
admissibility  of — 
question.  Whether  President  stated  to  Gen.  Sherman  his  pur- 
pose in  tendering  him  the  office  of  Secretary  of  War  ad 
interim:  (objected  to  by  Jfan'rJS^i^Aaiw) 169 

admitted,  169;  (yeas  20,  nays  22.) 
President's  declaration  of  purpose  in  tendering  Gen.  Sherman 
the  office  of  Secretary  of  War  ad  i)Uerim:  (olyected  to 

by  Man'r  Bingham) 169 

^       admitted,  170;  (yeas  26,  uaya  25.) 

message  of  President  to  Senate,  Feb.  24,  1868,  in  teiponse  to 
Senate  resolution  of  Feb.  21, 1868:  (o^jacted  to  li^  Man'r 
Butler) 176 

discussed  by — 

Maii'r  Butler 176,  176,  177 

Mr.  Curtis 176 

Mr.  EvarU „ 176,  177 

Mnn'r  Bingham... 176,  177 

not  admitted .'._ 178 

extracts  from  records  of  Navy  Depai-tment,  exhibiting  practice 
in  respect  toremoyaU:  (obuected  to  by  Man'r  Butler)..,.^  183 

discussed  by — 

Mau'r  Butler „.« 183,  184,  185,  186 

Mr.  Curtis. -. 183,  184,  186 

Mr.  Evarts 186 

Man'r  Boutwell „.„.,.„ 186 

admitted,  186 ;  (yeas  86,  nays  15.) 
employment  of  counsel  by  President  to  raiae  the  qaestioa  of 
Mr.  Stanton's  right  to  hold   the  office  of  Secretary  of 
War  against  the   authority  of  President:  (objected  to 
by  Man'r  Butter) „..  197 

discnssed  by — 

Man'r  Butler „..m,  198,  199,200 

Mr.  Evarts >, „ 198,  200 

Mr.  Curtis 199,  200 

Man'r  Wilson — 199 

admiued,  200;  (yeas  29,  nays  21.) 
acts    toward   getting  out  a  h(d>ea$  eorpta  in  the  case  of 
Lorenzo- Ihomaa:  (objected  to  by  Jfan'rJBuJJer.) 201 

admitted,  201 ;  (yeas  27,  nays  23.) 
acts,  after  failure  to    obtain  a  habeas  corpus  in  pursaance 
of   President's  instructions,   to  test  the   right  of   Mr. 
Stanton  to  eontinne  in  office:   ^o\^ett^d  to  by  Man'r 
Butler) 202 

admitted,  208 ;  (yeas  27,  nays  23. ) 
dcdarations  of  the  President  to  Mr.  Perrin,  FCb.  21,  1868, 
in  reference  to  the  renaoval  of  Mr.   .Stanton,  and  the 
nomination    of  a  sacceeaor:    (objected    to    by  Man'r 
Butler) 206 

discnued  by — 

Man'r  Butler 206,  207 

Mr.  BvarU....„ , „  207 

Man'r  Wilson 207 

not  admitted,  208;  (yeas  9,  nays  87.) 
President's  declamtionsXo  Secretary  Welles,  Feb.  21,  in  rela* 
tion  to  the  removal  of  Mr.  Stanton;  (objected  to  by  Man'r 
BuOerS _ 222 

discussed  by — 

Mun'r  Butler ~ 222,224 

Mr.  EvarU 223,  224,  226 

Mr.  Curtis 223 

admitted,  225  ;    (yeas  26,  nays  23.) 
advice  to  President  by  his  Cabinet  touching  the  cOBStitnttonal- 
ity  of  the  tcnure-of-offlce  act :   (obected  to  by  Man'r 
BuOer) 225 

discussed  by — 

Man'r  Butler 225,  226 

Mr.  Evarts .' 226 

Mr.  Curtis 226,  227,  280,  231 

Man'r  Wilson 227 

not  admitted,  281  (yeas  20,  nays  29.) 
advice  to  President  by  hie  Cabinet  in  rr^A  to  th«  construc- 
tion of  the  tennre-of-offiee  act,  and  in  regard  to  its  appli- 
cation to  the   Secretaries  appointed   by  President  Lin- 
coln: (objected  toby Jftta'rBartfor) ., 231 

discussed  by- 
Mr.  EvarU 231,  232 

Man'r  Butler 231,  232 

not  admitte<i,  28^ ;  (yeas  22,  nays  26. ) 
Cabinet  coosnltations  in  regard   to  obtaininga  judicial  decis- 
ion OD  the  constitutionality  of  the  tenUre-of-office  act: 
(objected  to  by  Man'r  ButUr) 233 

discussed  by — 

Man'r  B«tler - 283 

Mr.  EvarU 233 

not  admitted;  (yens  19,  nays  80,) 233 

question,  Whether  any  euggestrons  were  made  in  Caliiuet 
looliiug  to  tlie  vacation,  of  any  office  by  force :  (objected 
to  byJfan'r  Butler) ,. «... 234 

aotadmiUed.}  (y«aa  18,  naya  26,) „....,.  284 
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IX 


Evidence — Contituud. 
admissibility  of — 

opioions  given  to  President  by  Cabinet  on  question,  Whether 
the  Secretaries  appointed  by  President  Lincoln  were 
within  the  provisions  of  the  tenure-of-office  act:  ob- 
jected to  hj  Xan'r  BinffAam) - 238 

not  admitted;  (yeas  20,  nays  26,).. 288 

answer  of  Foster  Blodgett  to  the  Postmaster  General's  notice 
of  bia  saspension  from  the  oStce  of  postmaster  at  Angusla, 

Georgia:  (objected  to  by  ifr.  i^ar<«). 240 

diaenssM  by —    ' 

Mr.  Ev«t8 240,  241,  242 

Man'r  Butler „ > 241,  242 

net  admitted , 242 

nominations  of  Lieat.  Oen.  Sherman,  Feb.  18i  18G8,  and  of 
Maj.  Gen.  Geo.  H.  'I'bomas,  Feb.  21, 1861,  to  be  Geuentls 

by  br«T«t:  (objected  to  by  Mr.  EvwU) _.  246 

notadmitted;  (yeas  14,  naya  85,) 24G 

Evidence,  documentary,  for  the  proseaation — 

copy  of  oath  of  Andrew  Johnson,  President  of  the  United 

States,  April  15,  18G5,  with  accompanying  certificates 51 

cop;  of  President  Lincoln's  message  to  Senate,  Ana.  13,  1862, 

nominating  Edwin  M.  Stanton  to  be  Seeretary  of  War. 61 

copy  of  Senate  resolation  in  executive  session,  Jan.  15,  1862, 
consenting  to  appointment  of  Edwin  M.  Stanton  to  be  Secre- 
tary of  War 61 

copy  of  P^sident's  mes.sage  to  Senate,  Dec.  12, 1867,  announc- 
ing suspension  of  Edwin  NT.  Stanton  from  the  oSice  of  Seere- 
'   tary  of  War,  and  designation  of  Gen.  Grant  as  Secretary  of 

War  ad  interim 61 

^py  of  Senate  resolution,  Jan.  18,  1868,  in  renponse  to  mes- 
sage of  President  announcing  Mispension  of  Edwin  M.  Stttn- 

ton,  and  non-concurring  in  such  suspensioa..- 63 

copy  of  Senate  order,  Jan.  13,  1868,  airecting  Secretary  to  com- 
municate copy  of  nonccncurring  resolution  to  President,  to 
Edwin  M.  Stanton,  and  to  U.  S.  Grant,  Secretary  of  War  ad 

interim „ _    58 

copy  of  President's  message  to  Senate,  Feb.  21,1868,  announc- 
ing removal  of  Edwin  M.  Stanton  from  office,  and  designa- 
tion of  the  Adjutant  General  of  the  Army  as  Secfetary  of  War 

ad  interim 68 

copy  of  President's  order,  Feb.  21,  1868,  removing  Edwin  VL. 

Bianton  from  the  office  of  Secretary  of  War 68 

copy  of  President's  letter  of  authority  to  Lorenzo  Thomas, 
Feb.  21,  1868,  to  act  as  Secretary  of  War  ad  interim,  and 
directing  him*  immediately  to  enter  upon  the  diities  of  that 

office '. 63 

copy  of  Senate  resolution,  Feb.  21,  1868,  that  President  has  no 
power  to  remove  the  Secretary  of  War  and  to  designate  any 

other  officer  to  perform  duties  of  that  office  ad  interim 64 

copy  of  Senate  order,  Feb.  21,  1868,  directing  Secretary  to  com- 
municate copies  of  foregoing  resolution  to  President,  to  Secre- 
tary of  War.  and  to  Adjutant  General  of  the  Army 54 

copy  of  President  Lincoln's  commission  to  Edwin  M.  Stanton 

as  Secretary  of  War.  Jan.  15,  1862 „ 64 

commission  of  Edmund  Cooper  as  Assistant  Secretary  of  Treas- 
ury, Not.  20. 1867 56 

letter  of  authority  to  Edmund  Cooper,  Dec.  2,  1867,  to  act  as 

Assistant  Secretary  of  the  Treasury _ 66 

copy  of  General  Orders  No.  16,  Mar.  12,  1868,  requiring  all 
orders  relating  to  military  operations  isshed  by  President  or 
Secretary  of  War  to  be  issued  tbrough  the  General  of  the 

Army 79 

copy  of  Bvt.  Maj.  Oen.  W.  H.  Emory's  commission,  July  17, 

Special  Orders  No.  426,  Aug.  27, 1867.  assigning  Gen.  Emory  to 
command  of  Department  of  Washington 80 

order  of  President,  Feb.  18,  1868,  that  Bvt.  Maj.  Gen.  Thomas 
resume  his  duties  as  Adjutant  General 80 

letter  of  Gen.  Grant,  Jan.  24,  1868,  requesting  to  have  in 
writing  order  given  him  verbally  by  President  to  disregard 
orders  of  E.  M.  Stauton  as  Secretary  of  War,  &c 80 

President's  instructions  to  Gen.  Grant,  Jan.  29,  1868,  not  to 
obey  orders  from  War  Department,  unless,  Ac 80 

letter  of  President  to  Gen.  Grant,  Feb.  IP,  1868,  in  regard  to 
his  having  vacated  the  office  of  Secreta«y  of  War  ad  interim    81 

copy  of  President's  letter  of  authority  to  Lorenzo  Thomas  to 
act  as  Secretary  of  War  ad  interim 83 

copies  of  Order  removing  Edwin  M.  Stanton,  and  letter  of  au- 
thority to  Gen.  Thomas  with  indorsements  (hereon,  forwarded 
by  President  to  Secretary  of  the  Treasury  for  bis  information,    88 

copy  of  General  Orders  No.  17,  March  14,  1867,  requiring  alt 
orders  relating  to  military  operations  to  be  issued  through  the 
General  of  the  Army.... , 88 

copy  of  order  of  General  of  the  Army,  to  Gen,  Thomas,  to 
resume  duties  as  Adjutant  General 85 

message  ofPresidentcoinmiinicating  report  of  Secretary  ofState, 
tfaowing  proceedings  under  concurrent  resolution  of  the  two 
Houses  reqncstii)^  President  to  sulynit  to  Legislatures  of  States 
aa  additional  article  to  the  Constitution 92 


Evidence,  documentary,  for  the  prosecution — Continued. 

reportof  President's  speech  Aug.  18, 1866,  in  reply  to  Qon  Kev- 
^dy  Johnson,  as  sworn  to  by  Fruiicia  (I.  Smith 99 

report  of  President's  speech  Aug.  18,  1S66,  revised  by  William 

G.  Moore,  his  Secretary™ 100 

at  Cleveland,  Sept.  8,  1866,  in  Cleveland  Leader ll»7 

at  Cleveland,  Sept.  8,  1866,  by  D.  C.  McEwen 108 

at  Cleveland.  Sept.  8,  1860,  in  Clt^veland  Uerald „  109 

at  St.  Louisj  Sept.  8,  1866,  in  Missouri  IVmocrat 112 

at  St.  Louis,  Sept.  8,  1866,  in  St.  Louis  Times 114 

forms  of  various  cpmmissions  as  issued  by  President  before  and 
after  the  passage  of  civil-t«iiure  act _  116 

list  of  removals  of  heads  of  Departments  at  any  time  by  Presi- 
dent during  the  session  of  Senate 117 

list  of  appointments  .of  beads  of  Oeptinmeuls  ut  any  time  by 
Presiduiit  without  advice  uud  consent  of  Senate  and  while  Sen- 
ate was  in  session 117 

correspondence  between  President  John  Adauis  and  TituotUy 
Pickering,  .May  1800,  relating  to  reuiovul  of  Mr.  Pickering 
from  the  office  of  Se'cretary  of  State • 118 

copy  of  President  John  Adauis's  uie.«sage.  May  12.  1800,  iioui- 
inaling  John  Marshall  to  be  Secretary  of  fltate  in  place  of 
Timothy  Pickering,  removed,  and  action  of  the  Senate  thi-reoii,  119 

letter  from  President,  Aug.  14,  1867,  notifying  8<'cret«ry  of  the 
Treasury,  "in  compliance  with  reqoireinents"  of  tenure-of- 
office  act,  of  suspension  of  Edwin  M.  Stanton 119 

letter  of  Secretary  of  the  Trea.'mry  notifying  hendi  of  bureaus, 
in  compliance  with  requirements  of  tenure-of-office  act,  of- 
the  suspension  of  Edwin  M.  Stanton 120 

executive  messages  of  President  cuminunitrating  informalioti  uf 
suspension  of  HPveral  officers 120 

communication  from  Secreliiry  of  State,  Dec.  19,  18U7,  r«>port- 
iiie  to  President,  in  compliance  with  provisions  of  tenure-of- 
office  act,  the  suspension  of  the  consul  at  Bninai,  Borneo 121 

eopy  of  letter  from  Adft.  Gen.  Thomas  to  President,  Felj.  21, 
1868,  reporting  delivery  of  President's  eomniunication  to 
Edwin  M.  StiMtlon  removing  him  from  office,  and  accepting 

the  appointment  of  Secretary  of  War  ad  interim 128 

Eridenee,  tloeiiinentanr,  for  the  defense — 

affidavit  of  Edwin  M.  Rtanton,  and  warrant  of  arrest  of  Lorenzo 
Thomas,  Feb.  22,  1868 168 

dodcet  of  entries  as  to  disposition  of  case  of  United  States  r«. 
Lorenzo  Thomas 174 

President's  nomination  of  Thomas  Swing,  sen.,  to  be  Secretary 
of  War,  Feb.  22, 1868 176 

copy  of  Senate  proceedings.  May  18,  1800,  on  the  nomination 
of  John  Marshall  to  be  Seeretary  of  State,  in.place  of  Tim- 
othy Pickering,  removed 182 

copy  of  President  Tyler's  order,  Ptb.  20,  1844,  appoiniingJuhn 
Nelson,  Attorney  General,  to  discharge  the  dnties  of  8en«lary 
of  State  ad  interim 182 

copy  of  Senate  resolation,  March  6,  1844,  confirming^  nouiina- 
tion  of  John  C.  Calhoun  as  Secretary  of  State,  vice  A.  P. 
Upshur 182 

espy  of  Prer'deiit  Fillmore's  order,  July  28,  1850,  designating 
WinfieM  SooU  to  act  as  Secretary  of  War  ad  interim 182 

copy  of  Senate  resolution,  Aug.  15,  1850,  contirming  nomina- 
tion of  Charles  M.  Conrad  as  Secretary  of  War 182 

copy  of  President  Buchanan's  order,  Jan.  10,  186},  appoint- 
ing Moses  Kelley  to  be  Acting  Secretary  of  the  Interior 183 

copy  of  President  Lincoln's  commission,  March  5,  1801,  to  Caleb 
B.  Smith  as  Secretary  of  the  Interior 188 

copy  of  letters-of  Acting  Seeretary  of  the  Treasury,  Aug.  17, 
1842,  relating  to  removal  of  the  collector  aud  appraiser  in 
Philadelphia '. 183 

extracts  from  records  of  Navy  Department  exhibiting  practice 
in  respect  to  removals 186 

list  of  civil  officers  of  Navy  Department,  a|>pointcd  for  four 
years  under  act  of  May  15,  1829,  and  romovablc  at  plestsure, 
who  were  removed,  their  tf  rms  of  office  not  having  expired...  187 

copies  of  documents  from  Slate  Department,  slioniiig  practice 
of  Government  in  removal  of  tiffieers  during  the  iiesHion  of 
Sennre,  during  recess,  and  eoveringall'rtises  of  vacancy,  183,  195 

copies  of  docitioents  from  Post  Office  Department,  showins 
removals  of  postmasters  during  session  of  the  Senate  aud  ad 

interim  appointments 191 

■  message  of  President  Buchanan,  Jan.  15,  1861,  in  answer  to 
Senate  resolution  respecting  vacancy  in  the  office  of  Secretary 
of  War „  191 

list  of  persons  who  discharged  duties  nf  Cabinet  offireri>,  whether 
by  appointment  made  in  recess  and  those  confirmed  by  Senate, 
as  well  as  those  acting  ad  interim  or  simply  acting 102 

statement  of  beginning  and  ending  of  each  legi^lalivu  sowioii  of 
Congress  from  1780  to  18C8 107 

copy  of  President  Adams's  co'niuission  to  Gcoiiti-  Wushin;yoii,     - 
July  4,  lYOS,   constituting  him   I^ieuteuimi   Of"i'r!.l   ot   the 
Arm; 216 

tables  from  Department  of  the  Interior,  showing  removals  of  offi- 
cers, date,  name,  office,  and  whether  removal  was  during  recess 
or  durine  session  of  the  Senate » 216 
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Evidence,  documentory,  for  the  defense — Continued. 

list  of  consular  officers  appointed  dnring  session  of  the  Senate 

where  vacancies  existed  when  appointments  were  made .221 

form  of  Navy  agents'  commission 235 

official  action  of  the  Post  Office  Department  in  removal  of  Foster 

Blodgett •. .1 236 

Evidence,  documentary,  for  the  prosecution,  in  rebuttal — 
Journal  of  First  Congress,  1774-75,  exhibiting  report  of  commit- 
tee to  draft  a  commission  to  Gen.  George  Washington 289 

letter  of  James  Guthrie,  Secretary  of  the  Treasury,  Aue.  28, 
1855,  as  to  practice  of  Government  in  appointing  officers  during 

•recess  to  fill  vacancies  existing  before  adjournment 239 

copy  of  indictment  in  case  of  Foster  Blodgett  in  district  ooart  of 

the  United  States  for  southern  district  of  Georgia 240 

list  of  the  various  officers  in  United  States  affected  by  the  Pres- 
ident's claim  of 'rig[ht  to  remove  at  pleasare  and  appoint  act 

interim,  their  salaries,  &c 242 

Ewing,  Thomas,  sea.,  nomination  of,  to  be  Secretary  of  War 175, 

182,  221,  234 
P. 

.  Ferry,  Orris  8.,  a  Senator  from  Connecticat — 
orders  by — 
thatthe  hoar  of  meeting  be  at  eleven  a.  m.,  and  that  there  be  a 
recess  of  thirty  minutes  each  day  at  two  p.  m. ;  offered  and 
rejected,  175;  (yeas  24,  nays  26.) 
that  tabular  statement^  presented  by  Man'r  Butler  be  omitted 
from  published  proceedings:  offered,  209;  adopted,  210. 

remarks  by 68,  111,  175  199,  209,  210,  234,  238,  248,  414 

questions  by 199 

opinion  on  the  case ,  451 

Ferry,  Thomas  W.— «ee  Witntue*. 

Fvssenden,  William  P.,  a  Senator  firom  Maine — 

remarks  by 69,  89,  110, 

111,  166,  248,  249,  812,  406,  407,  410,  411 

question  by ^ «    89 

opinion  on  the  case „ 452 

Fowler,  Joseph  S.,  a  Senator  from  Tennessee — 

remarks  by „ 69,  92,  248 

Frelinghuysen,  Frederick  T.,  a  Seaator  from  New  Jersey — 
order  by — 
that  as  many  of  Managers  and  Counsel  as  shall  choose  be 
permitted  to  speak  on  final  argument:  offered  and  laid  over, 
147  ;  discussed,  160;  tabled,  IfiS;  (yeas  88,  nays  10.) 

remarks  by 68,  147, 160,  161,  861,  407 

question  by 68 

opinion  on  the  case „ 620 

G. 

Grimes,  James  W.,  a  Senator  from  Iowa- 
order  by — 
that  hereafter  the  hour  of  meeting  shall  be  twelve  o'.deek  m. 
each  day,  except  Sunday :  offend,  279;  adoptod,  294;  (ysM 
21,  nays  18.) 

remarks  by 6,  26,  61,  98,  104, 

201,  284,  286,  248,  249,  250,  279,  820,  887,  866,  870,  406 

opinion  on  the  case - 490 

Groesbeck,  William  S.,  of  Ohio,  Conned — 
argumeut,  final,  ontfaeoaM .^^......^...^.^ ^ „  UO 
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H. 

Harlan,  James,  a  Senator  from  Iowa- 
opinion  on  the  case 

Henderson,  John  B.,  a  Senator  from  Missouri — 
orders  by — 

that  application  for  thirty  days  to  prepare  for  trial  be  post- 
poned nntil  after  replication  filed :  offered,  27  ;  not  agreed 
to,  27;  (yeas  25,  nays  28.) 
that  presiding  officer  may  rule  all  questions  of  evidence,  which 
ruling  shall  stand  as  the  judgment  of  the  Senate,  unless  some 
member  phall  ask  a  fornuil  vote,  in  which  case  it  shall  be 
submitted  to  the  Senate;  or  he  may  submit  any  such  ques- 
tion to  a  vote  in  the  brst  instance,  (amendment  to  Rule  VII:) 
offered,  63;  agreed  to,  68 ;  (yeas  81,  nays  19.) 
that,  subject  to  Rule  XXI,  all  the  Managers  not  delivering 
oral  arguments  may  file  written  arguments  before  April  24, 
and  Counsel  not  making  oral  arguments  may  file  written 
arguments  before  April  27 :  offered,  249. 

remarks  by 27,62,  68,  88,  88, 

147,  169,  178,  238,  249,  250,  ftOl,  412,  418,  414 

questions  by „ ,...88,  178,  288 

opinion  on  the  case 616 

Hendricks,  Thomas' A.,  a  Senator  from  Indiana — 
order  b^-— 
that  trial  proceed  with  all  convenient  dispatch :  amendment 

offered  and  agreed  to,  28 
prescribing  form  of  final  question :  offered,  409. 

remarks  by 28,  68,  77, 

185,  210,  251,  842,  407,  409,  410,  411,  412 
opinion  on  the  ease., :....  490 


Hoar  of  meeting,  order  fixing,  at  eleven  a.  m. — [BffMr.  Ct»me*».1 
offered  and  adopted,  209  ;  (yeas  29,  nays  14.) 
order  fixing,  at  twelve  o'clock  m.  each  day,  except  Sunday — 
[By  Mr.  Grimet.'] 
offered,  279;  adopted,  294 ;  (yeas  21^  nays  18.) 
Howard,  Jacob  M.,  a  Senator  from  Michigan —  "^ 

order  by — 
that  no  Senator  shall  speak  more  than  once,  nor  to  exceed 
fifteen  minntes  on  one  question,  daring  final  deliberations: 
offered,  320;  rejected,  820;  (yeas  19,  nays  80.) 

remarks  by 6, 11, 12. 23, 26, 26,  27, 54, 61, 68, 72, 79, 88, 91, 107, 

114,  120,  121,  147, 159, 162, 108,  173,  185,  201,  203,  224,  227, 
231,  238,  246t  248,  260,  261,  820,  842,  879,  898,  407,  411.  415 ' 

questions  by ._. 91,  178,  224 

opinion  on  the  case 500 

Howe,  Timothy  O.,  a  Senator  from  Wisconsin — 

remarks  by 12,  160,  166,  170,  174,  201,  202,  247,  250,  842,  408 

opinion  on  the  case 492 

Hudson,  William  N.— see  WttMMtM. 
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Impeachable  erinies,  definition  of> 

Impeachment — see  Artiehi. 

Johnson,  Andrew,  President  of  the  United  Stated- 
articles  of  impeachment...^ »....,.., 8 

return  of  summons .< '• 0 

called  by  proclamation - 6,  11 

appearance  entered  and  counsel  named 6 

forty  days  asked  to  prepare  answer "...      0 

answer  to  a^ticles.„ • 12 

oath  of  office,  April  15, 18C5 51 

susnension  of  Edwin  M.  Stanton,  Secretary  of  War,  and  designa- 
tion of  Gen.  Grant  Secretary  ad  interim  communicated  to 

Senate  Dec.  12,1867 51 

Senate's  non-concurrence  in,  communicated 68 

removal  of  Edwin  M.  Stanton,  Secretary  of  War,  and  desig- 
nation of  Lorenzo  Thomas  Secretary  ad  interim  com- 
municated to  Senate  Feb.  21,  1868 58 

Senate's  denial  of  power  to  remove  and  appoint  communi- 
cated      54 

appointment  of  Edmund  Cooper  Assistant  Secretary  of  the 

I'reasnry 55,56 

order  that  Adjt.  Gen.  Thomas  resume  bis  duties 80 

instructions  to  Gen.  Grant  not  to  obey  orders  from  War  Depart- 
ment, unless,  &c 80 

letter  to  Gen.  Grant  in  regard  to  his  having  vacated  the  office  of 

Secretary  ad  interim « 81 

telegram  to  Gov.  Parsons 90 

message  commanicating  report  relating  to  amendment  of  the 

Constitution 92 

reports  of  speech  Aug.  18, 1866,  in  reply  to  Hon.  Reverdy  John- 
son  : 100 

at  Cleveland,  Sept.  3,  1866 _ 107,  108,  109 

at  St.  Louis,  Sept.  8,  1866 112,  114 

notification  to  Secretary  of  the  Treasury,  Aug.  14, 1867,  of  the 

suspension  of  Mr.  Stanton , 119 

conversations  with  Gen.  Emory 78,  79 

with  Gen.  Wallace - - 84,  85 

with  Mr.  Wood 122 

with  Mr.  Blodgett 122,  123 

with  Adjt.  Gen.  Thomas 187,  140,  142,  148,  146,  149,  150 

with  Lieut  Gen.  Sherman 160,  151,  157,  173 

with  Mr.  Cox - 197,  198,  200,  201 

with  Mr.  Merrick 204,  205 

with  Mr.  Perrin 206 

with  Secretary  Welles 221,  222,  234,  236 

tender  of  War  Office  to  Lieut.  Gen.  Sherman 160,  157,  158 

nomination  of  Mr.  Ewing  Secretary  of  War,  Feb.  22,  1868 176 

instructions  to  test  Lorenzo  Thomas's  right  to  office,  20O,  201 ,  204,  205 

acquittal  on  Article  XI 412 

II „ 414 

III 416 

Johnson,  Reverdy,  a  Senator  from  Maryland — 
orders  by — 
that  trial  proceed  at  the  expiration  of  ten  days,  unless  for 

causes  shown  to  the  contrary  :  offered,  28. 
that  Senate  commence  the  trial  2d  of  April :  offered,  28. 
that  two  of  Managers  be  permitted  to  file  printed  arguments, 
&c. :  amendment  offered  and  adopted,  248. 

remarks  by 6,  11,  26,  27,  28,  51,  63,  64,  55,  59,  70, 

71,  79,  88,  88,  90,  98,  103,  107,  118,  119, 120, 121,  130, 147,  159, 
162,  166, 168,  169, 170,  171,  173,  174,  175,  183,  184,  185,  186, 
187,  191,  194,  195,  208,  205,  206,  207,  213,  216,  220,  223,  225, 
227,  231,  236,  237,  238,  239,  240,  246,  247,  248,  250,  280,  302, 
310,  320,  335,  342,  350,  379,  406,  409,  410,  411,  412,  413,  415 

questions  by , 70,88,166,109,227 

opinion  on  the  case - •  428 

Jones,  J.  W. — see  Witnestu.      * 

Judgment  of  acquittal  entered m 416 
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XI 


K. 

Earsner,  George  W. — «ee  Witne$te». 
Knapp,  (}eorge — see  Witnuses. 

L. 
Lawrence,  William,  a  Representative  from  Ohio — 
brief  of  anthorities  npoa-the  law  of  impeachable  crimes,  by~...29,41, 

848 
Legislative  basiness — see  PtilcHm. 

List  of  offices,  &c 179 

Logan,  John  A.,  of  Illinois,  a  Manager — 
.    argument  by — 

on  application  of  counsel  for  thirty  days  to  prepare  for  trial,    28 

final,  on  the  case.... » ~ - » 251 

remarks  on  the  Alta  Vela  letter.... „.... 887 

M. 

Managers  on  part  of  Honse 6 

McCreery,  Thomas  C,  a  Senator  from  Eentaeky — 

motion  by 412 

McEwen,  Daniel  C. — see  Witnemt*. 
McDonald,  William  J. — see  Wilnutu. 
Meigs,  K.  J. — see  Witnesses. 
Merrick^ichard  T. — see  Witnetst*. 
Moore,  WiHiam  O. — see  Witntast*. 
Moorhead,  James  K. — see  Witnesses. 
Morrill,  Justin  S.,  a  Senator  from  Yerment— 
order  by — 
that  the  Senate  meet  on  Monday  next  for  the  purpose  of  delib- 
eration ;  and  that  on  Tveaday  the  Senate  proceed  to  vote 
without  debate  on  the  several  artidee— each  Senator  te  be 
permitted  to  file  his  written  opinion  wUiiia  two  days  aftw  the 
vote:  offered,  408;  agreed  to,  400. 

remarks  by „ 127,  881,  408,  409 

opinion  on  the  case 474 

Morrill,  Lot  M.,  a  Senator  from  Maine — 
order  by — 
that  the  Senate  proceed  en  Mondar  next  to  take  the  yeas  and 
nays  on  the  artioles  wtthoat  deoate ;  any  Senate:  to  have 
permiasion  to  file  a  written  eptmni:  offsred,  406. 

remarks  by 68,  148,  40«,  408,  418,  414 

opinion  ontbe  ease 480 

Morton,  Oliver  P.,  a  Senator  from  Indiau»— 

remarks  by... 8,  28,  238,  8fl0,  411 

N. 
Nelson,  Thomas  A.  R.,  of  Tennessee,  Counsel — 
argameot  by — 

on  motion  to  fix  a  day  for  trial  to  proceed 9 

on  motion  to  fix  the  number  and  order  of  the  speakers  on  final 

aixument 175,  249 

final,  on  the  case „ „.  294 

remarks  on  the  Alt*  Vela  letter 386,  887,  841,  842,  848,  850 

O. 

Oath  administered  to  Chief  JaMice 6 

to  Senators „ 6,  6,  12 

OfBcea,  territorial  and  ezeoative,  list  of,  with  their  tennres. ..._...  179 
Opiniea :  order,  that  each  Senator  shall  be  ]^«nnitt«d  to  fite,  witihin 
twe^ys  after  the  vote  shall  have  been  taken,  his  written,  to 
go  o*  the  lecard— [^  Mr.  Mmrm,  of  Vmmmt :]  offered,  408 ; 
agreed  to,  409. 
filed  by- 
Mr.  Baekalew»..» « « 610 

Mr.  Cattel(.„ 628 

Mr.  Davis 488 

Mr.  DooliUle „ „ »  615 

Mr.  Edmonds „ 424 

Mr.  Ferry ~...  „ „ 461 

Mr.  Feiwenden...._„^.», „ 462 

Mr.  Frelingbuysen _ 620 

Mr.  Grimes 420 

Mr.  Harlan « „ „  486 

Mr.  Henderson .........,,......,.......,.,.,,.„,...., »....».....„  616 

Mr.  Hesdrioks 490 

Mr.  Howard „, 600 

Mr.  Howe ..,.., ».,.,..w.a  492 

nf*  vOttllvOB •■••••  •••••••••  wtf *>•«•*■•*•««•«••••••«••••■  •«>«#».w**.«*.*B***Mk  92o 

Mr.  Morrill,  of  Maine.. ..~ «....„...._,.. 480 

Mr.  Morrill,  of  Vermont ...„ „ _.._  474 

Mr.  Patterson,  of  New  Hampshire „.,..„.......,....,..,  507 

Mr.  Pomeroy.... „ ^........^ 478 

Mr.  Sherman „_....»,. 446 

Mr.  Stewart , , .-.„„,.....*...  483 

Mr.  Sumner „ ,..,„ 463 

Mr.  Tipton _.. „  488 

Mr.  Trurabnil „ ,-.......  417 

Mr.  Von  Winkle ~....„ „ 481 

Mr.  Vickers »,....,, 461 

Mr.  Williams „ „ ^  467 

Mr.  Wilson ; , „  4(0 

Mi.  YatM., » .". 484 


P. 

Patterson,  James  W.,  a  Senator  from  New  Hampshir 

opinion  on  the  case „ „ ;  607 

Patterson,  David  T.,  a  Senator  from  TennesRee — 

remarks  by 64 

Perrin,  Edwin  0. — see  Witnesses. 

Pomeroy,  Samuel  C,  a  Senator  from  Kansas — 

remarks  by «_ „ 147, 

247,  868,  412 

opinion  on  the  case - 478 

Practice — see  Jtules. 
right  of  counsel  making  motion  to  open  and  etose  argument 

thereon- 26 

the  limitation  of  argument  on  interiot»t»iy  questions  to  one 
hour  by  Rule  XX  has  reference  to  the  Whole  nuftiber  ot 
persons  to  speak  on  eaoh  nd«,  and  not  to  ea«h  person 

sevM-ally.  ™ « 70 

it  is  not  tn  order  to  tall  up  bumaesa  transacted  in  l^slative 

session » 99 

objections  to  putting  a  question  to  a  witness  bya  iMaiiberof  the 
court  most  oome  from  tha  court  itaelf.»..^»..,.».^. ..»....„..  166, 

169, 17U 
but  after  question  is  asked,  it  is  eomps>ent  tut  Maaagers  t« 
state  objections  to  its  being  answerad....^.^..^...^. _„....  169, 170' 

it  is  competent  for  Senate  to  recall  any  witness. « 16'.) 

if  Managers  desire  to  cross-examine  they  mast  .cross-CJtamiae 

before  dismissing  witness ~... ...., _..,.  173 

an  application  for  an  order  of  Senate  to  furnish  a  statement 
from  its  records  can  only  be  addressed  to  SenatiS  in  Wgislative 

session 191 

the  general  roles  of  the  Senate  in  its  le^elativc  sauion  govern 
tM  proeeetUags  «f  th«  court,  |o  far  as  »pfi]isai)l«.:......^»li7, 174 

President — see  Johnson,  Andrsie. 

Q. 

Question,  final,  order  that  when  doors  shall  be  closed  for  deliber- 
ation upon,  the  official  reporters  shall  take  down  debates,  to 
be  reported  in  proceedings — [_B}f  tfr.  Edmunds.} 
offered,  294;  read,  310,  320;  tabled,  407:  (yeas  28,  na:rs20.) 
order,  that  Senate  proceed  to  vote  on  the  several  ailictes  at 
twelve  o'clock  on  day  after  the  close  of  arguments— [^^ 
Mr.  Sumner.} 
offered,  310 ;  called  np,  40S. 
orders  prescribing  form  of,  offered  by — 

Mr.  Buckalew 409 

Mr.  Conkling : 409 

Mr.  Conness 40{i 

Mr.  Hendricks.... _ 409 

iii.  Sumner 310, 

409,  410 

views  of  Chief  Justice  on  form  of  putting... 409 

order  that  the  views  of  the  Chief  Justice  be  entered  on  the 
Jonrnal — [By  Mr.  Buckalew.} 
offered  and  agreed  to,  409. 
order  that  the,  be  put  as  proposed  by  Presiding  Officer,  and  each 
Senator  shall  rise  in  his  place  and  answer  "Guilty"  or 
"  Not  guilty"  only— [By  Mr.  Humner.} 
offered  and  agreed  to,  410. 
order  that  the,  shall  be  taken  on  the  eleventh  article  first,  and 
thereafter  on  the  other  ten  snccessively  as  they  stand — IBy 
Mr.  Williajns.} 
agreed  to,  411 ;  (yeas  34,  nays  19.) 
taken  on  Article  Xl,  412  ;  (yeas  86,  nays  19. ) 
order  that  the,  be  now  taken  on  the  remaining  aciiclei — {Bjf 
Mr.  Conkling.} 
oSared  and  rejected,  418  ;  fyeas  26,  nays  28.) 
order  that  the  several  orders  heretofore  adoptea  as  to  the  order 
of  voting  on,  be  rescinded — [By  Mr.  WiUiaTOS.} 
offered  and  agreed  to,  414. 
taken  on  Article  II,  414 ;  (yeas  35,  nays  19.) 
taken  on  Article  III,  416;  (yeas  36,  nays  19.) 
Questions — see  Practice. 

R. 

Ramsey,  Alasaader,  a  Bewstw  freai  Miaaawtai — 

rdtiwciis  by «..*■••  •*■■••  •««••«■•*•••  ••••••••* •»•*»••••••••*••■•••••••••«-••  ••••••••«  '  V2 

Randall,  Alexander  W.— see  IFtteesset. 

ReplieMiM,rMd  and  filed 28 

Ross,  Edmund  G.,  a  Senator  fr«m  Kansas— 

moMoa  by...^...« .............i. ^ '....  414 

Rule  VII,  order  amending,  in  reapeet  to  MhwiMiag  qnealioaa  of 
evidenoe,.  ko.,  to  SeiMlie — [By  Mr.  H«»der*o».} 

•ffexed  and  agreed  to,  68;  (yeas 81,. nays  19.) 

VII,  ordar  aaaadiag  and  requiring  votes  upon  incidental  q^ea- 


tions  to  be  without  adMMM*,  mitu  dswaaiad,  Mc-^Bjf 
Mr.  Drake.} 
offered,  77  ;  agreed  to,  92. 

ZX,  constroction  of. ~ • 70 

XXI,  motion  to  amend,  so  as  to  allow  such  of  Managenor 
CoiBMel  as  deaira  to  be  haacd  t»  speiUi  on  £nal  argaHant^ 
IBi  Mm't  Bingham} .^. UX 
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Bole —  Continued. 
XXI,  niotioD  to  reni«v«  limit  fix«d  by,  m  to  the  number  who 
may. participate  in  final  argument — {Bifltr.  DrMnghttjften.'i 
offered,  147. 
discussed  by — 

Man'r  Williams WO 

Man'r  Stevens >.. » ~ 161 

f  Man'r  Boutwell 102 

Mr.  Stwibery, 1C2 

Man'r  Butler- _ _ 102 

Mr.  Evarts 102 

taUed,  1«8 ;  (7«as  88,  nays  10.) 
XXIII,  order  amending,  to  subject  it  to  the  operation  of  Bule 
Yll-iBg  Mr.  ConiUmg.] 
oSwed  adii  agreed  to.  6. 
amendmaat,  thk  (ke  fiftewt  minutes  allowed  by,  shall  be  for 
the  whole  deliberation  on  the  final  question,  and  not  to  the 
fiaal  OBMtion  on  eaeh  article — [£y  Mr.  I>r»kt.] 
offered,  i08 ;  adopted,  409. 
Bales — Bee  Praeiitt. 
Af  procedure  and  .practice~..~u. ;......»—......»....>•...«>.  .•«..-..      6 

of  Senate  sitting  in  legislative  session,  adopted  for  guidance  of 

ceart,Mfcr  as  afiplkwMe- » ~ W,  174 

Balings — see  Evidence;,  RaeHe*. 

S. 

Senators,  o«tk  administered  to ^..S,  t,  12 

Seward,  Frederick  W. — see  Witnestee. 
Sheridan,  James  B. — see  WitneMta. 
Sherman,  John,  a  Senator  from  Ohio--' 
orders  by — 
that  tnal  proceed  on  6th  of  April :  offered  and  discussed,  8. 
that  nnder  the  rules  all  questions  other  than  of  order  should 

be  submitted  to  Senate  :  offered,  68. 
that  additional  time  allowed  by  amendment  to  Bule  XXI 

shall  not  exceed  three  hours :  offered,  101. 
that  Mansgers  and  Counsel  have  leave  to  file  written  or  printed 
arguments  before  oral  argument  commences :  offered,  247 ; 
amended,  247 ;  disagreed  to,  248 ;  (yeas  20,  nays  20.) 
that  Managers  be  permitted  to  file  printed  or  written  argn- 
ments :  amendment  offered,  248. 

remarks  by 8,  27,  28,  68,  61,  C2,  88,  119,  147, 

161,  1G2,  176,  184,  186,  186,  194,  201,  202,  224,  225,  2S6,  238, 
247,  248,  274,  810,  841,  808,  383,  898,  406,  407,  408,  409,  411 

questions  by 88,  186,  238 

opinion  on  the  ease .....446 

Sherman,  William  T.— see  Witneste*. 

Smith,  Prands  B..—aeo  Witnetta. 

Sprague,  William,  a  Senator  from  Bhode  Island— 

remarks  by >156,  249,  9H,  418 

Stanbery,  Henry,  of  Kentucky,  Counsel — 
motions  by — 
for  an  allowance  of  forty  days  to  prepare  answer,  6 ;  denied^  8. 
for  an  allowance  of  thirty  days  to  prepare  for  trial,  23 ;  denied, 
27;  (yeas  12,  nays  41.) 
Vgnment  by — 

on  application  for  foHy  days  to  prepare  answer. 6,  7 

for  thirtpr  days  to  prepare  for  trial 26 

on  admissibili^ — 
of  A4jt.  Oen.  Thomas's  declarations  to  Mr.  Burleigh,  Feb. 

21,1868 59,  64,  05,  66,  70 

of  President's  letter  to  Oen.  Grant,  unaccompanied  with 

inclosures , „...._ 81,  82 

of  appointment  of  Edmund  Cooper  to  be  Assistant  Secre- 
tary of  the  freasury 87,  88 

of  telegrams  relating  to  the  reconstruction  of  Alabama »    91 

of  President's  declarations  to  Adjt.  Qen.  Thomas  Feb.  21,  138 
of  conversations  between   President  and  Oen.   Sherman, 

Jan.  14. 181, 152,  158,  164 

of  question  respecting  department  of  the  Atlantic. 167 

of  tender  of  War  Office  to  Gen.  Sherman 157, 158 

of  President's  purpose  to  get  the  question  before  the  courts,  168 
of  question.  Whether  Gen.  Sherman  formed  and  gave  Presi- 
dent an  opinion,  4c« 163,  166 

of  affidavit  and  irarcaai  •£  aiawt  of  Leeonao  Tkmtm.^\il,  146 
on  moiioa  to.ienu>ve  limit  to  number  of  speakers  on  final  aigv 

ment- ........»...._  1C2 

oa  right. of  coonsel  to. renew  eramination  of  »  wilnoM  reeaUed 

by  court. ., _. , ........_-.  171 

fioaiU  oa  the  case- ..- — .... „ 868,  871 

Stantdo,  OMrn  U. ,  Boettttgf  of  War^ 

nomination  of. -•».-.......»....«...... ..........,.»,..-... 61 

confirmation  of. .,„»..-..„..„..._..„....„....:.....-... 61 

comasiasiaa  0&...... „ 64 

suspentiea  of^  aMMMMiieatod  to  Senate-.^ 68 

Senate's  non-concurrence  in ««  ....  ......    68 

removal  of,  order  for „ 68,  88 

communicated  ta  Senata— ^„...__ .;_.... 68 

Senate  teaoliitioa  oo - - „ 64 

intemews.  of,  wMi  Ad|j&  0m.  Tfa>Ma%  denunding  poMOsniesi,  187, 
140,  MV  tttr  160 


Stanton,  Edwin  M.,  Secretary  of  War — Continued. 

letter  of,  denying  Gen.  Thomas's  authority- ..- 187,  147 

affidavit  of,  for  arrest  of  Gen.  Thomas ,...- 108 

Stark,  Everett  D. — see  Witnesses. 
Stewart,  William  M. ,  a  Senator  from  Nevada — 
order  by — 
that  Man'r  Logan  have  leave  to  file  written  argument :  offered, 
247. 

remarks  by 160,  174,  188,  209,  227,  289,  247,  250 

opinion  on  the  case ; 433 

Stevens,  Thaddeus,  of  Pennsylvania,  a  Manager — 

remarks  on  order  relating  to  final  argument. 101,248  . 

argument,  final,  on  the  case 320 

Summons,  returnof  Sergeant-at- Arms  to  writ  of,  read  and  verified,      6 
Sumner,  Charles,  a  Senator  from  Massachusetts — 
orders  by — 
that  Senate  proceed  with  trial  from  day  to  day  unless  otherwise 

ordered:  offered,  28;  withdrawn,  28. 
that  Chief  Justice  presiding  has  no  authority  to  vote  on  any 
question  during  the  trial,  &c. :  offered,  63  ;  rejected,  03 ; 
(yeas  22,  nays  26.) 
that  where  the  Senate  were  equally  divided,  and  Chief  Justice 
gave  a  casting  vote,  such  vote  was  without  authority  under 
the  Constitution:  offered  and  r^ected,  03;. (yeas  21,  uays 

27.)  .    . 

that  trial  proceed  withont  dAla^  on  acooont  of  removal  of  limit 
provided  by  Bule  XXI :  amendment  offered  and  accepted, 
100. 

that  on  final  argument  the  aeveral  Managers  who  speak  shall 
close :  offered,  102. 

that  under  rule  limiting  argument  to  two  on  a  ude,  such  others 
as  choose  m.iy  file  arguments  at  any  lime  before  the  argu- 
mentoftheclosing  Manager:  laid  over,  174;  amended,  174; 
indefinitely  postponed,  176;  (^eas  84,  nnys  16.) 

that  all  evidence  offered  not  trivial  or  obviously  irrelevant  be 
received  without  objection,  to  be  open  to  question  at  the  bar 
to  determine  its  value,  and  to  be  sifted  and  weighed  in  the 
final  judgment :  tabled,  196;  (yeas  33,  uays  U.) 

thatSenatentfroaitena.iii.tosu(p.iu.:  ofier«d,209;  rejected, 
200;  (yeas  18,  nays  80.) 

that  Senate  proceed  to  vote  on  the  several  articles  of  impeach- 
ment at  twelve  o'clock  on  the  day  after  the  close  ot  argu- 
SMntst  Oferad,  810;  called  up,  403. 

that  after  removal,  which  follows  conviction,  any  further  judg- 
ment shall  be  determined  by  a  majorLtjr  of  members  present: 
offered  and  laid  over,-  881. 

that  Mr.  Nelson,  one  of  counsel,  having  used  disorderly  words, 
haa  deserved  the  disapprobation  of  the  Senate :  offered,  841 ; 
-tabled,  861 ;  (yea«  36,  nays  10.) 

that  Senate  will  sit  from  ten  a.  m.  to  six  p.  m. :  offered  and 
tabled,  361 ;  (yeas  82,  nays  17.) 

that  the  question  be  put  as  proposed  by  Presiding  Officer,  and 
each  Senator  shall  rise  in  his  place  aud  answer  "Guilty" 
or  "  Nut  guilty  "  only :  offered  and  agreed  to,  410. 
rules  by — 

XX II I,  in  taking  the  votes  of  Senate  on  the  articles  presiding 
officer  shaill  call  each  SesAtor  by  aanM,  aad  u^oo  each 
article  (tropose  the  question  of  "Gailty  or  not  guilty?" 
whereupon  each  Senator  shall  viae  in  hie  place  and  aaswer : 
proposed  April  25,  310 ;  called  up,  409. 

XXI V,  on  n  conviction  by  Senate  it  shall  be  the  duty  of  Me- 
siding  officer  foithwith  to  pronounce  the  removal  from  office 
of  the  convicted  person ;  any  further  judgment  shall  be  on 
the  order  of  Senate:  proposed  April  26,  810;  called  up,  410. 

remarks  by 8,  28,  03,  63,  88,  92,  98,.  107,  120,  121,  100,  102, 174, 

176,  183,  194,  203,  224,  274,  279,  294,  810.  815,  820, 
881,  841,  Uir  860,  861,  400,  408,  409,  410,  412,  416 

opinion  on  the  case.— ....... ~..~—.-~-— — ...- 468 


TeAimony— see  Witn«*»»»f  Evidence. 
Thayer,  John  M.y  a  Senator  4ram  Nebmeka— 

remarks  by» 62,  70,  169,  160,  176,201,  249,  407,' 413 

Thomas,  Loreaao— 

rMik  and  service  of. 186,  142 

restoration  oi^  te  duty  as  Ac^atant  Oeneral 80,  88,  ISA,  187,  140 

l^poiatment  of,  Secretary  of  War  ad  interim 63,87,    137,  142 

Senate  resototioB- on,  ooaoHinicated  to 64 

letter  «^  aeoeptinf ._ ~ 123 

demand  ot,  for  poseeaeiea... 66,  68,  69,  74,  76,  T8,  189,  140,  143 

OOnversatioas  of — 

with  President... 187,  140,  148.  148,  146,  149,  150 

with  Secretary  Stanton 187,  140,  148,  148,  160 

with  Mr,  Burleigh. 141,  144,  148 

with  Mr.  Karwter.,... 141,  146,  147,  148 

with  Mr.  Wilkesoa.w 148,  144,  145 

with  Mr.  B.  B.  Jehnsona 148,  149 

declai«tioDe«(^  to  clerks  of  the  War  Office 71,  72,  73,  74,  147 

tatentioBt  of,  as  toobtMBtagposMiiion - 69, 

M,  71,  74,  141,  144,  146,  148 
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Thomas,  Lorenzo — Continued. 

arrest  of,  and  proceedings  thereon 140, 

M4,  1»7, 196,  300,  201,  202,  203,  204,  20«,  206 
Tinker,  Charles  A. — &ee  Witnesses. 
Tipton,  TJioaias  W.,  »  SnMtor  fieem  Ne)>ta«k»— . 

remarks  by- _ 98,  342,410 

opinion  on  ttie  case -...~ .- 488 

Trial,  motion  to  fix  a  dajr  for,  to  proceed — 
discnseed  by — 

Man'rButlw. i..- - 8 

Mr.  Nelson - 9 

Uaa'r  Biashaia „ 11 

order  tkat,  nnleas  otherwise  ordered,  the,  Brooeed  immediately 
after  replication  filed — [By  Mr.  CoMinff.'] 
offered,  10;  agreed  to,  11 ;  (yeas  40,  vny*  1«.) 

application  of  Counael  for  thirty  days  to  pnfmta  tot,^ 28 

discussed  by — 

Mr.  Evarts „ 28,24 

Uao'r  Bingham 28,26 

Mao'r  Logan 23 

Man'r  Wilson  ....„ - „ 24,25 

Mr.  Stanbery 25 

Mao'r  BoutweU 26 

Maa'rBnlJer ;..._ _ „ 27 

denied.  27;  (yeas  12,  nays  41.) 
orders  offered  to  fix  time  for,  to  prooaad,  ky-~-  ■ 

Mr.  Edmunds 8 

Mas'r  Biagfaaat-... » 8 

Mr.  Sbeimaa. ......< 8 

Mr.  Coukling.., 10,  28 

Mr.  Johnson - 28 

Mr.  Hendrieks » 28 

Mr.  Sumner 28 

application  of  Coansel  fornasonable  tim«,  after  replication  filed, 

to  pcepar*  for. 27 

order  fixing  the  SOth  of  Mareh  for  cornmenoeoMBt  o(—[B3f  Mr. 

offered  and  agreed  to,  28 ;  (yeas  28,  nays  24.) 
Tmmball,  L^man,  a  Sanator  from  lUinoia— > 
orders  by — 
that  respondant  fik  answer  on  or  beibve  S>d  alMatek  t  agneed 

to,  12. 
that  as  many  of  Manaf^ers  as  desire  be  permittad  to  fii«a«gn- 
ments  or  address  Senate  orally  ;  but  the  cenclnsion  of  oral 
arirument  shall  bo  by  one  Nanagw,  ae  proTtded  by  Rule 
XXI:  offered,  250;  anwnded,  a5»;  adopted,  251;  (yeaaaSy 
«ay8  2a.) 

remarks  by .27,65,  63,  64,  70,  98, 147,  160, 

172,  179,  209,  224, 24»,  260,  848,  Sfil,  406,  407,  408,  412,  418,  414 
opinion  on  tiM  cMe - 417 

V. 
Van  Horn,  Bort— see  Witnesses. 
Van  Winkle,  P.  O.,  a  Senator  from  West  Virginia- 
opinion  on  the  case 481 

VicKers,  George,  a  Senator  from  Maryland — 
orders  by — 
that  any  two  of  Managers,  except  those  who  open  and  close, 
and  who  have  not  addressed  Senate,  may  file  written  argu- 
ments before  adjournment  or  make  oral  tid  Iresses  after  the 
opening  by  one  of  Managers  and  first  reply  of  Counsel,  and 
that  other  two  of  Counsel  who  have  not  spoken  may  reply,  but 
alternating  with  said  two  Managtrs,  leavmg  closing  argument 
for  President  and  Managers'  final  reply  nnder  original  mle : 
amendmentoffered,247;  disagreed  to,  248;  (yt':i:20,  nay826.) 
that  one  of  Managers  may  file  printed  argument  before  adjourn- 
ment, and  that  after  oral  opening  by  a  Manajjer  and  reply 
by  one  of  Counsel  another  Counsel  may  file  written  or  make 
oral  address,  to  be  followed  by  closing  speech  of  one  of 
Counsel  and  final  reply  of  a  Manager:  offered,  248. 

remarks  by 247,  248 

opinion  on  the  case 461 

Votes— see  .irttcte*;  CMef  Jnstiee;  Evidenee;   Qaeslivn;  Rt^. 

W. 
Walbridga,  L.  L.— see  WUattte*. 
Wallace,  Q«s*m  W.^-mc  WUnemu. 
Welles,  Edgar  T.— sea  WUntsse*. 
Welles,  Gideon — see  Witnases. 
Wilkeson,  Samuel — see  Wiintsses. 
Williams,  George  H.,  a  Senator  from  Oragoo— 
orders  by — 
that  consideration  of  respondent's  application  for  time  be 
postponed  until  Masacers  bar*  sabaakted  their  evideaoe : 
offered,  28;  not  agreed  to,  28;  (yeas  9,  nays  42.) 
that  no  Senator  shall  speak  mere  than  oece,  nor  to  exceed 
fifteen  minutes  durii4[  deliberationa  en  final  questions: 
offered,  320;  tabled,  402. 
that  the  question  shall  be  taken  on  the  eleventh  article  first, 
and  thereafter  on.  the  other  ten  successively  as  they  stand: 
agreed  to,  411 ;  (yeas  84,  nays  18.) 


Williams,  George  H.,  a  Senator  from  Oregon — CeuHimed. 
orders  by — 
that  the  several  orders  heretofore  adopt«d  as  to  the  order  of 
voting  upon  the  artides  be  resoiiidei:  offiired,  412:  agreed 
to,  414. 

remarks  by 28,  68,  89,  102, 171, 

178,  210,  281,  086,  890,  407,'M»,  411,  412,  413,  414,  415 

qnastien  by .._ »..,. 281 

opinion  on  the  case ; 467 

WiUiamfl,  Thomas,  of  Pennsylvaniai  a  Managev— 

argument,  final,  on  the  oasa > 824,  831 

remai4cs  on  motion  relating  to  the  nnmber  of  speakers  on  final 

argument „ „..„ 160 

Wilson,  James  F.,  of  Iowa,  a  Manager — 
aignment  by— 
on  applicatton  of  oo«i>a«)  for  thirty  days  to  prepare  ft>r  trial,  24,  26 
on  admissibility — 
of  President's  letter  to  Oen.  drant,  traaceem ponied  with 

iaclosnras 61,  82 

of  President's  cowersalions  with  €len.  Sfaemmn. 166 

of  employaient  of  counsel  by  President  to  gatup  a  test  case..  199 

of  President's  declarations  to  Mr.  Perrin 207 

of  adviee  to  Prasident  by  bia  OiUriaet  tetiehinig  tire  oonstf- 

tutioaality  of  the  tenure-of-oSce  ««(.•....„ 227 

Wilson,  Henry,  a  Senator  from  MassachasettB— 

remarks  by 8,  11,  26,  61,>G2,  a47,  S46,  3»4,  894,  407 

opinion  on  thecase „ 460 

Witness — see  FrmeUm. 
right  of  Counsel  to  renew  examinaUon  of  a,  reealled  bjr  eourl^ 
iBHMr.  WaUams.^ 

question ^..... 171 

diaotiased  hy-— 

Mr  Evarts 171,  172 

Han'rBatler ...™ ; 171 

lUn'r  Bingham 171,  172 

Mr.  Stankeryi. „ 171 

withdrawn „ _ 178 

Witnesses  for  the  prosecotien — ' 
William  J.  MeDonakI:  servioe  of  Senate  resolotions  at  office  of 

President.. 64 

J.  W.  Jones:   service   of  Senate  resolution   on   Adjt.    Gen. 

Thomas. 64 

0.  B.  Creeoy:  form  of  commission  before  and  after  tenure-of-  - 
office  act,  64,  69 ;  commission  of  Edmund  Cooper  as  Assistant 
Secretary  of  Treasury,  66.  66 ;  date  of  change  in  fbrm  of  com- 
mission 56  ;  President's  notification  to  Secretary  of  Treasury 
of  Secretary  Stanton's  suspension,  119;  notification  of  Secre- 
tary of  the  Treasury  to  heads  of  boreans,  120. 
Burt  Van  Horn:  Adjt.  Gen.  Thomas's  demand  for  possession 

of  War  Department 66 

James  K.  Moorhead :  Adjt.  Oen.  Thomas's  demand  for  posses- 
sion of  War  Department 68 

Walter  A.  Burleigh ;  AdjL  Gen.  Thomas's  acMunt  of  interview 

with  Secretary  Stanton,  69,  71 ;  his  intentions,  59,  68,  71 ;  his 

declarations  to  clerks,  71j  72,  78,  74 ;  means  by  which  he 

intended  to  obtain  possession,  60,  68,  71,  74. 

Samuel  Wilkeson  :  Adjt.  Gen.  Thomas's  account  of  interview 

with  Secretary  Stanton 74,  76 

George  W.  Karsner :  conversations  with  Adjt.  Gen.  Thomas,  76, 
76,  77;  his  intentions,  76;  interview  with  Secretaiy  Stanton,  78. 
Thomas  W.  Ferry:  occurrences  at  War  Department,  Feb.  22...     78 
Witliam  H.  Gmory :  conversations  with  President  in  reference  to 

troops,  78.  79;  Orders  No.  16  and  17,  78,  80. 
George  W.  Wallace :  conversation  with  President  in  regard  to 

garrison  at  Washington  and  movement  of  troops 84,  85 

William  E.  Chandler :  process  of  drawing  money  from  Treasury 
Department,  85,  88,  89  ;  course  of  issuing  commission  to  an 
officer  confirmed  by  Senate,  86, 86 ;  authority  of  Assistant  Secre- 
tary of  the  Treasury  to  sign  warrants,  88,  89:  the  practice,  80. 
CharUs  A.  Tinker:  tsiegrams  between  Lewis  fi.  Parsons  and 
Prttsident  relating  to  raeonstmotion  in  Alabama,  89,  00 ;  Pres- 
ident's «peech,  lug.  18,  1806,  as  telegraphed,  93.  96. 
James  B.  Sheridan  :  President's  speech,  Aug.  18,  1866,  in  reply 
to  Hea.  Beverdy  Jeknaon,  96 ;  manner  of  reporting  it,  94 ; 
corrections  by  President's  Secretary,  93. 
James  0.  Clephane :  President's  speech,  Aug.  18, 1866,  in  reply 
to  HflO.  Beverdy  Johnson,  94, 96 ;  revision  by  President's  Sec- 
retary^  94,  96,  07 ;  verbatim  report  rewritten  for  dvonicle, 
94,  95. 
Franeis  fi.  Smidit  PM«i4eat'a  apeceh,  Aag.  16,  18«6,  06,  07; 

revision  by  President's  Secretary,  97. 
William  G.  Moore:  MTMCtio**  of  repwrt  of  President's  speech, 

Aag.  18,  1866. „- »7,  98 

William  N.  Hudson:  President's  speech  at  Clesaland,  Sept.  8, 
1866,  reported  for  Clevdaad  Lsader,  160,  M)l,  102 ;  ones  of 
the  crowd,  102,  108,  104. 
Daniel  C.  MeBwea:  Presitisat's  a|>aa«k  at  CleralaBd,  Sept.  8, 

1866 104,  106 

Everett  U.  Stark  t  Prsatdeat's  sfMaek  M  Ciareland,  Sept.  », 
1866,  reported  for  CieveUnd Herald ~ ^..^V)&,  106 
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Witnesses  for  the  prosecniion — Continued. 

L.  L.  Walbridge:  President's  speech  at  St.  Lonis,  Sept  8, 
1886 111,112 

Joseph  A.  Dear:  President's  speech  at  St.  Louis. 118,  114 

Bobert  S.  Chew :  change  in  form  of  commissions  afler  passage 
of  civil-tenars  met,  115,  US ;  change  in  plate  for  printing  forms, 
115;  list  of  appointments  of  heads  of  Departments,  117; 
appointments  ot  acting  Secretaries  of  State — from  whom, 
117,  118. 

H.  Wood :  interview  with  President,  Sept,  1866,  122 ;  President 
and  Congress,  122 ;  patronage — statement  to  Mr.  Koppet,  122. 

Fkwter  Blodgett;    saspeoMon    firom   office  of   postmaster  at 

Aognsta,  Georgia 122, 128 

Witnesses  for  the  defense — 

Lorenzo  Thomas :  service,  186,  142 ;  restoration  to  daty  a« 
Adjutant  Qeneral,  186,  187,  140;  appoiatment  as  Secretary 
of  War  ad  interim,  137,  142 ;  letter  of  Mr.  Staaton,  187,  140; 
arrest,  140,  144 ;  interviews  with  Secretaiy  Stanton,  187,  140, 
148,  148,  160;  with  President,  187,  140,  142,  148,  146,  149, 
160;  with  Mr.  Bnrleigfa,  141,  144,  148;  with  Mr.  Karsner, 
141,  146.  147,  148;  with  Mr.  Wilkesoo,  148,  144,  146;  with 
B.  B.  Johnson,  148,  149;  nse  of  force,  141,  144,  146,  148 1 
teetimonj  before  Honse  committee,  140,  148, 149, 160 ;  would 
obey  President's  orders,  142,  148 ;  address  to  clerks,  147. 

William  T.  Sherman:  duties  in  Washington,  Dec.  1867,  ISO, 
168;  interviews  with  President,  150,  151,  157,178;  tenderof 
appointment  as  Secretary  of  War  ad  iHlerim,  160,  167,  168 ; 
President' R  declarations  of  purpose  in  making  tender,  169, 170, 
ITS;  uxe  of  force,  100,  178. 

B.  J.  Meigs:  warrant  of  arrest  of  Lorenzo  Thomas,  160,  169; 
docket  of  entries,  173,  174. 

D.  Vf.  C.  Clarke:  nomination  of  Thomas  Ewing,  sen.,  to  be  Sec- 
retary of  War,  Feb.  22, 1868, 176, 182 ;  when  received,  176, 182. 

William  0.  Moore:  nomination  of  Mr.  Ewing  to  be  Secretary 
of  War,  182;  when  received,  182:  and  delivered,  182. 

Walters.  Cox:  counsel  for  Adjt.  Gen.  Thomas,  197;  employed 
by  President,  197,193,  200,201;  President's  instructions,  200, 
201 ;  procepding.s  and  their  purpose,  208,  204 ;  application  for 
habeas  eorinu,  201,  202,  WH ;  preparation  of  qao  warranto, 

203,  204 ;  making  a  test  case,  200,  208 ;  J.  H.  Bradley,  208 ; 
discharge  of  Thomas,  204. 

Bicbard  T.  Merrick :  profession,  204 ;  employment  io  case  of 
Gen.  Thomas.  204;  report  to  President,  204;  President's 
instructious,  Feb.  22,  in  respect  to  obtaining  habeas  corpui, 

204,  205  ;  acts  in  reference  thereto,  206,  206  ;  discharge  of 
Thomas,  206. 

Edwin  O.  Perrin:  interview  with  President,  Feb.  21 206 

AVm.  W.  Armstrong:  President's  speech  at  Cleveland 210,  211 

Barton  Able:  President's  speech  at  St.  Iionis 211,  212 

GeOrge  Knapp:  President's  speech  at  St.  Louis 212,  213 

Henry  F.  Zider:  President's  speech  at  St.  Louis,  218;  correc- 
tions, 213  ;  diRereiices  in  reports,  218,  214,  216. 
Frederick  W.  Seward :  practice  in  appointments  of  vice  con- 
suls  220,221 

Gideon  Welles :  date  of  commission,  221,  284;  movements  of 
troops,  Feb.  21,  1868,  221,  222,  234,  235 ;  conversation  with 
President,  222. 225;  removal  of  Mr.  Stanton,  225;  appointment 
of  Mr.  Ewing,  Feb.  22.  221,  234;  consideration  of  civil-tenure 
act  in  Cabinet,  225,  282,  234. 
Edgar  T.  Welles:  form  of  Navy  agents' commission,  286 ;  move- 
ment of  troops,  235. 
Alexander  W.  Randall:  date  of  commission,  286,  2S6:  snspen- 
sinu  of  Foster  Blodgett,  286,  237,238,289,  242;  law  by  which 
he  was    suspended,   237;    indictment,  286,  237,  289,  240  { 
explanation,  242, 
Wood,  U.— see  WUtutta. 

T. 
Yates,  Richard,  a  Senator  from  Illinois- 
order  by — 
that  four  of  Managers  and  Connsel  be  permitted  to  make 
printed,  written,  or  oral  arguments,  the  Managers  to  have 
opening  and  closing,  subject  to  Rule  XXI:  offered  and 
disagreed  to,  250;  (yeas  18,  nays  81  ) 

remarks  by , 202,289,  346,  247,  250,  S94,  887,  409 

opinion  on  the  case 484 

Yea«  and  nays  on — 

adjournment ..92, 137, 160 

adjournment  over 111,121,406,412,418 

sine  dir,  (yeas  84,  nays  16) 416 

admissibility  of  A^jt.  Gen.  Thomas's  declarations  to  Walter  A. 

Burleigh,  (yeas39,  nays  11, )» 71 

to  clerks  of  War  Department,  (yeas  28,  nays  22,)...„ 72 

of  PrcMident's  letter  to  Gen.  Grant,  wiiiiout  inclossres,  (yeas 

39,  nays  30,)- - 88 

of  testimony  relating  to  the  appoistaent  of  Edmnnd  Cooper, 

(yeas  32,  nays  7.1^ 89 

of  telegrams  between  President  and  Lewis  B.  Pkrsons,  (yeas 

27,  nays  17,) 92 

of  Leader's  report  of  Presideat's  speech  at  Cleveland,  (yeas 
MjoaysU,).,. 1!^.. ; 107 


Yeas  and  nays  on — Continued. 
admissibility — 
of  President's  declarations  to  Adjt.  Oen.  Thomas,  Feb.  21, 

(yeas  42,  nays  10,) „ 140 

of  President's  .conversation  with  Gen.  Sherman,  (yeas  28, 

nays  28,) 157 

and  (yeas  28,  nays  29) „ „ 168 

of  President's  declarations  to  Gen.  Sherman— 
of  purpose  to  get  case  before  the  courts,  (yeas  7,nays44,)  159 
of  purpose  in  teudering  him  the  War  Office,   (yeas  25, 

nays  27,) 160 

of  whether  Gen.  Sherman  gave  President  an  opinion  as  to 
advisibility  of  a  change  in  the  War  Office,    (yeas  16, 

nays  85) 166 

of  advice  by  Gen.  Sherman  to  President,  (yeas  18,  nays  82,)...  166 
of  affidavit  and  warrant  of  arrest  of  Lorenso  Thomas,  (yeas 

84,  nays  17,1 _ 168 

whether  President  stated  to  Gen.  Sherman  his  'purpose  in 
tendering  him  the  office  of  Secretary  of  War  ad  interim, 

(yeas  26,  nays  22,).„ _ 109 

of  President's  declaraUon  of  purpose  to  Gen.  Sherman  in 
tendering  him  the  office  of  Secretary  of  War  ad  interim, 

(yeas  26,  nays  25,).- - » 170 

of  extracts  from  records  of  Navy  Department,   (yeas  86, 

nays  15, ) „ 186 

of  employment  of  counsel  by  President  to  get  up  a  test  case, 

(yeas  29,  nays  21,) 200 

of  acts  by  counsel  toward  getting  out  a  htAea$  eorput  in  the 

case  of  Thomas,  (yeas  27,  nays  28,) 201 

of  acts  done  subsequently  to  test  Mr.  Stanton's  right,  &c., 

(yeas  27,  nays  28,) 208 

of  President's  declaraUons  to  Mr.  Perrin,  Feb.  21,  (yeas  9, 

nays  87,) _ 208 

to  Secretary  Welles,  Feb.  21,  (yeas  26,  nays  38,} 225 

of  advice  to  President  by  Cabinet  as  to  constitutionality  of 

tennre-of-offiee  act,  (yeas  20^  nays  29,) 231 

of  advice  as  to  constrnction  of  tenure-of-office  act,  (yeas  22, 

nays  26,) 282 

of  Cfabinet  consultations  in  regard  to  obtMning  a  judicial 

decision,  &c.,  (yeas  19,  nays  80,) 233 

in  segprd  to  the  use.of  force,  (yeas  18,  nays  26,) 234 

of  opinions  given  to  President  by  Cabinet  as  to  the  scope  of 

tennre-of-office  act,  (yeas  20,  nays  26,) 238 

of  nominations  of  Lieut.  Gen.  Sherman  and  Mi^.  Gen.  Thomas 

to  be  generals  by  brevet,  (yeas  14,  nays  85,)...- 246 

appeal  from  decision  of  the  Chief  Jastioe 412 

application  of  Connsel  for  thirty  days  to  prepare  for  trial,  (yeas 

12,  nays  41,) „ 27 

for  time  to  prepare  proofs,  (yeas  8T,  nays  10,) 121 

argument,  rule  prescribing  order  of. 247,  248,  249,  350,  251 

censure  of  Mr.  Nelson,  tabling  order  of.  (yeas  82,  nays  17,) 851 

Chief  Justice,  authority  of,  to  rule  questions  of  evidence 03 

authority  of.  to  vote - 63 

consultation,  motion  to  retire  for... _ 28,  62 

court  of  impeachment,  unconstitutionality  of  the,  (yeas  2,  nays 

49,)„ 12 

order  lor  trial  to  proceed  forthwith  upon  filing  replication,  (yeas 

25,  nays26,)_ _ 8 

immediately  after  replication  filed,  (yeas  40,  nays  10,) 11 

for  respondent  to  file  answer  before  20th  March,  (yeas  28,  nays 

20,  and  yeas  28,  nays  27,) 13 

in  respect  to  unconstitutionality  of  court  of  impeachment,  (yeas 

2,  nays  49,) 12 

postponing  application  for  thirty  days  to  prepare  for  trial,  27, 

(yeas  25,  nays  28;)  and  28,  (yeas  0,  nays  42.) 
directing  trial  to  commence  30tn  March,  (yeas  28,  nays  24,)...    28 
denying  authority  of  Chief  Justice  to  vote,  (yeas  22,  nays  26,)    68 
denying  authority  of  Chief  Justice  to  give  casting  vote,  (yeas 

22,  nays  27,) 68 

denying  privilege  of  Chief  Justice  to  rule  questions  of  law, 

(yeas  20,  nays  80,) 68 

directing  questions  to  be  submitted  to  Senate,  on  request,  (yeas 

81,  nays  19,) 08 

mode  of  procedure  on  final  argument-... 175,  247,  248,  249,  250 

fixing  hour  of  meeting .176,  209,  294,  861 

proposing  to  receive  all  evidence,  not  triviiU,  witboat  objec- 
tion  .• 195 

for  reporting  deliberations  on  final  qnestion 810,  407 

for  filing  opinions 408 

prescribing  form  of  final  qnestion - 409 

directing  vote  to  be  taken  on  eleventh  article  first,  (yeas  84, 

nays  19,) 411 

qnestion,  final,  of  "Gnil^"  or  "  Not  guilty  "— 

on  Article  XI,  (yeas  85,  nays  19.). 412 

II,  (yeas  85,  nays  19. L ?. 414 

III,  (yeas  86,  nays  19.) 416 

mle  limiting  debate  on  final  question a...  820 


Z. 


Zider,  Henir  F.— see  Wttneuti. 


Digitized  by 


Google 


SUPPLEMENT. 


Digitized  by 


Google 


Digitized 


by  Google 


SUPPLEMENT  TO  THE  CONGRESSIONAL  GLOBE. 


PROCKEDIirOS  OF  THS  SEIATK 

SITTMO  FOB 

THE  TRIAL  OF  ANDREW  JOHNSON, 

PRESIDENT  OF  THE  UNITED  STATES. 

On  ArtieUi  of  Impeachment  exhibited  by  the 
U<mi»  of  Jiqpretentaiives. 


On  Monday,  February  the  24th,  1868,  the 
Hoose  of  Representatives  of  the  Congress  of 
the  United  States  resolved  to  impeach  Andrew 
Johnson,  President  of  the  United  States,  of 
high  crimes  and  misdemeanors,  of  which  the 
Senate  was  apprised  and  arrangements  were 
made  for  the  trial.  On  Monday,  the  3d  of 
March,  articles  of  impeachment  were  agreed 
upon  by  the  Hoase  of  Representatives,  and  on 
the  6lh  they  were  presented  to  the  Senate  by 
the  managers  on  the  part  of  the  Honse,  who 
were  accompanied  by  the  House,  the  grand  in- 
qoest  of  the  nation,  as  a  Committee  of  the 
Whole  on  the  state  of  the  Union.  Mr.  Bino- 
RAM,  chairman  of  the  managers,  read  the  arti- 
cle* as  follows : 

Ariipla  exhibited  bp  tlie  Hotue  of  RepmeKlativf  cf 
the  Uniled  Statu,  tn  the  name  of  themeehee  and  all 
tkepeupUof  th»  Uniled  Stale:  aaaiiul  Andrew  John- 
eon.  Pretulent  of  the  Uniled  Stalce,  tn  maintenance 
and  ti^port  of  their  impeaehmmU  againet  him  for 
h\gh  ei-MM*  and  miedemeanore. 


Akticli  I. 
Tbatsaid  Andrew  Juliiison,  Prosidcntof  tho  United 
States,  on  tho  aist  day  of  February,  in  the  year  of 
pur  Lord  ISiig.  at  Washington,  in  the  District  of  Co- 
lumbia, unmindful  of  tho  high  duties  of  his  oni(.-.%  of 
his  oath  of  office,  and  of  tho  rctiuiromont  of  tho  Con- 
stitolion  that  ho  should  take  caro  that  the  laws  be 
faithlully  eiceutcd,  did  unlawfully  and  in  violation 
of  tho  Conatitution  and  laws  of  tho  United  .Slatea 
issue  an  order  in  writing  for  the  removal  of  Edwin  H. 
Sianton  from  the  offieo  of  .Secretary  for  the  Ucijart- 
montof  War.  said  Edwin  M.  Stanton  having  been 
therctoforedulyappointod  and  commissioned,  by  and 
with  the  advice  and  consent  of  tho  Senate  of  the 
United  States,  as  such  Secretary,  and  said  Androw 
Johnson.  President  of  the  United  States,  on  the  IJtit 
day  of  August,  in  the  year  of  our  Lord  18G7.  and  during 
the  recess  of  said  Senate,  having  suspended  bv  his 
order  Ldwin  M.  Stanton  from  said  oOice.  and  williin 
twenty  d.iya  alter  tho  first  day  of  the  next  meeting  of 
Kud  Senate,  that  is  to  say.  on  tho  12th  day  of  Decom- 
•>*i'.  in  the  year  last  afores.aid,  having  reported  to 
•Old  Senate  such  suspension,  with  the  evidence  aad 
reasons  for  his  action  in  tho  case  and  the  name  iif  ihe 
person  designated  to  perform  the  duties  of  such  oflice 
temporarily  until  the  next  meotingof  the  Senate,  aid 
said  Senate  thereafterwafd.  on  the  13th  day  of  Jiun- 
uary.  in  the  year  of  our  Lord  I8»>S.  having  duly  con- 
sidered tho  evidence  and  reasons  reported  by  said 
Andrew  Johnson  for  said  suspunsion.  and  liavinz  re- 
foaed  to  concur  in  said  suspension,  whereby  and  by 
force  of  the  provisions  of  an  act  entitled  "An  net 
regulating  the  tenure  of  certain  civil  offices."  passed 
.Marth  2,  18(37.  said  Edwin  M.  Stanton  did  forthwith 
r.;siinie  the  functions  of  his  office,  whereof  the  s:iid 
Andrew  Johnson  had  then  and  there  due  notice,  and 
.."aid  Edwin  M.  Stanton,  by  reason  of  the  premis««, 
ou  said  21at  day  of  February,  beiny  lawfully  eutitlM 


to  hold  said  offlea  of  Secretary  for  the  Department  of 
War,  which  aaid  order  for  the  removal  ofaaid  Edwin 
M.  Stanton  ii  in  subatanoe  aa  foUowa.  that  is  to  say: 
EzecutiVb  Mansios, 

■»  Wabbihoton,  D.  C,  Ftbruarv  21, 1888. 

SiB:  By  virtue  of  the  power  and  aatbority  vested 
In  mo  08  President  by  the  Constitution  and  laws  of 
the  United  States,  yon  are  hereby  removed  from 
office  as  Seoretary  for  the  Department  of  War,  and 
year  functions  aesaoh  will  terminate  upon  receipt  of 
this  communication. 

Yon  will  transfer  to  Brevet  Major  General  Lorenio 
Thomas,  Adjutant  Oeneral  of  the  Army,  who  haa  this 
day  been  authorised  and  empowered  to  act  as  Seo- 
retary of  War  ad  interim,  all  reoords,  books,  papers, 
and  other  public  property  now  in  your  ciutody  and 
charge. 

Respeotfulty  yours.         ANDREW  JOHNSON. 
Hon.  EdwikH.  Staktok,  Waehineton,  D.  C 

Which  order  was  unlawfully  issued  with  intent 
thenond  there  toTiolulothcnctentitled  "An  notrog- 
ulating  the  tenure  of  certain  civil  ofllces,"  passed 
March  2. 1867 ;  and.  with  tho  further  in  tent  contrary  to 
tho  provisions  of  said  act,  in  violation  thereof,  and 
contrary  to  the  provisions  of  tho  Constitution  of  the 
United  States.  an<l  witl/imt  the  advice  and  consent 
of  tho  Senate  of  the  United  States,  the  said  Senate 
then  and  there  being  in  session,  to  remove  said  Ed* 
win  M.  Stanton  from  the  office  of  Secretary  for  the 
Department  of  War.  tho  said  Edwin  M.  Stanton  be- 
ing then  and  there  Secretary  of  War,  and  being  then 
and  there  in  thetlue  and  lawful  execution  and  dis- 
ohurge  of  the  duties  of  said  office,  whereby  said  An- 
drew Johnson.  President  of  the  United  States,  did 
then  and  there  eommit.and  was  guilty  of  ahigh  mis- 
demeanor In  office. 

Abticli  II. 

That  on  said  21st  day  of  February,  in  tho  year  of 
onr  Lord  1808.  at  Washington,  in  tho  District  of  Colum- 
bia, said  Andrew  Johnson,  President  of  tho  United 
States,  unmindful  of  the  high  duties  of  his  office,  of 
his  oalh  of  office,  and  in  violationof  tho  Constitution 
of  the  United  .Slates,  and  contrary  to  tho  provisions 
of  an  act  entitled  "An  net  regulating  tho  tenure  of 
certain  civil  offices,"  passed  March  2, 1867.  without 
the  advice  and  consent  of  the  Seniite  of  tho  United 
States,  said  Scnato  then  and  thero  being  in  session, 
and  without  authority  of  law.  did.  with  intent  to 
violate  tho  Constitution  of  the  United  States  and 
the  act  aforesaid,  issue  and  deliver  to  one  Lorenzo 
Thomas  a  letter  of  authority  in  substance  as  follows, 
that  is  to  say: 

EZKCTTITE  MAVSIOir, 
Washikotoh,  D.  C  February  21, 1863. 

Sis  :  Hon.  Edwin  M.  Stanton  having  this  day  been 
removed  from  office  as  Seoretarjr  for  the  Department 
of  War,  you  are  hereby  authonied  and  empowered 
to  act  OS  Secretary  of  War  ad  interim,  and  will  im- 
mediately enter  upon  the  discharge  of  the  duties  per- 
taining to  that  office. 

Mr.  Stanton  has  been  instructed  to  transfer  to  you 
all  the  reoords,  books,  papers,  and  other  publio 
property  now  in  bis  custody  and  charge. 

Respectfully  yours,  ANDRE W  JOHNSON.    , 

To  Brevet  Ma^or  Oeneral  LoBKNZO  TBOHASyA^'u/anf 

Qener<d  Untied  Stalee'Armv,  Waehinifttm,  -I).  0, 
thsn  and  there  being  no  vaeaney  in  said  office  of  Seo- 
retary for  the  Department  of  War ;  whereby  said 
Andrew  Johnson,  President  of  the  United  States,  did 
then  and  there  comraitmnd  was  gnilty  of  a  high  mis- 
demeanor in  office. 

Abtioli  m. 

That  said  Andrew  Johnson,  President  sf  the  United 
States,  on  the  21st  day  of  February,  in  the  year  of  our 
Lord  1868,  at  Washington,  in  the  District  of  Columbia, 
did  commit  and  was  guilty  of  a  high  misdemeanor 
in  office,  in  this,  that,  without  aatbority  of  law, 
while  the  Sonato  of  the  United  States  was  then  and 
there  in  session,  be  did  appoint  one  Lorenso  Thomas 
to  be  Seoretary  for  the  Department  of  War  (ultii(«rt«, 
without  the  advice  and  consent  of  the  Senate,  and 
with  intent  to  violate  the  Constitution  of  the  United 
States,  no  vaeaney  having  happened  in  said  oSae 
of  Seoretaiy  for  the  Department  of  War  daring  the 


recess  of  the  Senate,  and  no  vaoaney  existing  in  said 
office  at  the  time,  and  which  said  appointment,  so 
made  by  said  Andrew  Johnson,  of  said  Lorenio 
Thomas,  is  ia  substenoe  as  follows,  that  is  to  say : 

EXKCUTIVK  MAItSION, 

Wasbirgtok,  D.  C.  February  21, 1868. 

SiB :  Hon.  Edwin  M.  Stanton  having  been  this  day 
removed  from  office  as  Secretary  for  the  Department 
of  War.  you  are  hereby  authorised  and  empowered 
to  actaageoretaryof  Warotiinterim.and  will  imme- 
diately enter  upon  the  discharge  of  the  duties  per- 
taining to  that  office. 

Mr.  Stanton  bos  been  instructed  to  transfer  to  you 
all  the  records,  books,  papers,  and  other  public  prop- 
erty now  in  his  custody  and  ohane. 

Respectfully  yonra,         ANDREW  JOHNSON. 
To  Brevet  MajorOenersI  Lorikzo  TROHAS^<C^Mfaa< 

General  Uniled  Statee  Army,  Waehinffton,  J).  (^ 

Abtiolb  IV. 
That  said  Andrew  Johnson.  President  of  the  Uni- 
ted States,  unmindful  of  the  high  duties  of  his  office 
and  of  his  oath  of  office,  in  violation  of  the  Constitu- 
tion and  laws  of  tho  United  States,  on  tho  21st  day 
of  February,  in  the  year  of  onr  Lord  18^.  nt  Wash- 
ington, in  tho  District  of  Columbia,  did  unlawfully 
conspiro  with  one  Lorenzo  Thomas,  and  with  other 
persons  to  the  House  of  Representatives  unlcnown. 
with  intent  by  intimidation  and  threats  unlawfully 
to  hinder  and  prevent  Edwin  M.  Stanton,  then  and 
there  tho  Secretary  for  the  Department  of  War.  duly 
appointed  under  the  lawsof  tho  United  States,  from 
hpldin:T  said  officeof  Secretary  for  the  Department  of 
Warrinttrary  to  and  in  violation  of  tho  Coustitution 
of  the  I'nited  States,  and  of  the  provisions  of  an  act 
entitled  "An  act  to  define  and  punish  certain  con- 
spiracies," approved  July  .31, 1861,  whereby  said  An- 
drew .John  son, President  of  tho  United  States,  did  then 
and  thero  commit  and  was  guilty  of  a  high  crime  in 
offlea. 

Akticlk  Y, 

That  said  Andrew  Johnson,  President  of  the  United 
States,  unmindful  of  tho  high  duties  of  his  office  and 
of  his  oath  of  office,  on  the  21st  day  of  February,  in 
tho  year  of  our  Lord  1868,  and  ou  divers  otherdays 
and  times  in  said  year,  before  the  2d  day  of  Marco. 
A.  D.  1S63,  at  Washington,  in  tho  District  of  Colum- 
bia, did  unlawfully  conspire  with  one  Lorenio 
Thomas,  and  with  other  persons  to  tho  House  of 
Representatives  unknown,  to  prevent  and  hinder  the 
execution  of  an  act  entitled  "  An  act  regulating  the 
tenure  of  certain  civil  offices."  i)as&ed  Alarch  2. 1867, 
and  in  pursuance  of  said  conspiracy  did  unlawfully 
attempt  to  proven  t  Ed  win  M.  Stan  ton,  then  and  there 
being  Secretary  for  the  Department  of  War.  duly 
appointed  and  commissioned  under  the  laws  of  the 
United  States,  from  holding  said  iifficc.  whereby  the 
said  Andrew  Johnson, President  of  the  United  States, 
did  then  and  there  commit  and  was  guilty  of  a  high 
misdemeanor  in  office, 

Akticli  VI. 

That  said  Andrew  Johnson,  Presidentof  the  United 
States,  unmindful  of  the  high  duties  of  his  oSce  and 
of  his  oath  of  offloe.  on  the  21st  day  of  Febmary,  in 
the  year  of  our  Lord  1868,  at  Washington,  in  the  Dis- 
trict of  Columbia,  did  unlawfully  conspire  with  one 
Lorenso  Thomas  by  force  to  seiie,  teke,  and  possess 
thaproparty  of  the  United  Stotes  m  the  Dapartmant 
of  War,  and  then  and  there  in  the  custody  and  charge 
of  Edwm  M.Stanton,  Secretary  for  said  Department, 
contrary  to  the  provisions  of  an  aot  entitled  "An  act 
to  define  and  punish  certein  oonspiraeias,"  approved 
July  31, 1861,  and  with  intent  to  violate  and  disregard 
an  act  entitled  "An  act  regulating  the  tenure  of  oar- 
tain  eivil  offices,"  passed  March  2, 1867.  whereby  said 
Andrew  Johnson,  President  of  the  United  States,  did 
then  and  there  commit  a  high  crime  in  office. 

Abticli  VII. 
That  said  Andrew  Johnson.  President  of  the  Uni- 
ted States,  unmindful  of  the  hixh  duties  of  his  office 
and  of  his  oath  of  office,  on  the  2Ist  day  of  Febmary. 
In  the  year  of  our  Lord  1868,  at  Washington,  in  the 
District  of  Cofatmbia,  did  anlawfally  oonspirs  with 
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one  Lorenso  Thomas  with  intent  nnlawfallytoaeiie, 
take,  and  possesa  the  property  of  the  United  States 
in  the  Departmentof  War,  in  the  custody  and  charge 
of  Edwin  M.  Stanton,  Secretary  of  said  Department, 
with  intent  to  violate  and  disregard  the  act  entitled 
"  An  aot  regnlatins  the  tenure  of  certain  oiril  offices," 
passed  March  2, 1867,  whereby  said  Andrew  Johnson, 
President  of  the  United  States,  did  then  and  there 
commit  a  bish  misdemeanor  in  office. 

Abticlc  VIII. 

That  said  Andrew  Johnson,  President  of  the  United 
States,  unmindful  of  the  high  duties  of  his  ofDcc  aud 
of  hia  oath  of  office,  with  intent  unlawfully  to  control 
the  disbursements  of  the  moneys  appropriated  tor 
the  military  service  and  for  the  department  of  War, 
on  the  21st  day  of  Februarj'.  in  the  year  of  our  Lord 
1868.  at  Washington,  in  thoVislriot  of  Columbia,  did 
unlawfully  and  contrary  to  tho  provisions  of  an  act 
entitled  "An  act  regulating  theteuureof  certain  civil 
offices,"  passed  March  2. 1867.  and  in  violation  of  the 
Constitution  of  tho  United  States,  and  without  the 
advice  and  consent  of  the  Senate  of  the  United  States, 
and  while  tho  Senate  was  then  and  there  in  session, 
there  being  no  vacancy  in  the  office  of  Secretary  for 
the  Department  of  War,  with  intent  to  violate  and 
disregard  tho  act  aforesaid,  then  and  there  issue  and 
deliver  to  one  Lorenzo  Thomas  a  letter  of  authority 
in  writing,  in  substance  as  follows,  that  is  to  say : 
EXKCCTITR  HlNSIOK, 

Washinston,  D.  C,  Ftbruani  21. 186S. 

Sib:  Hon.  Edwin  H.Stanton  baring  heen  this  day 
romoTSd  from  office  as  Secretary  for  the  Depart- 
mentof War.you  are  hereby  authorised  and  empow- 
ered to  aet  Bs  Secretary  of  Vtx  ad  interim,  and  will 
Immediately  enter  upon  the  discharge  of  the  duties 
pertaining  to  that  office. 

Mr.  Stanton  has  been  instneted  to  transfer  to  yon 
all  the  records,  books,  papers,  and  other  public  prop- 
erty now  in  his  custody  and  ebarge. 

BespeotfuUy  yours,  ANDREW  JOHNSON. 

To  Brevet  Msjor  Qeneral  Lobinxo  Thohas,  A<b\ 

Ottural  Uatted  Statet  Armu,  WatiiniiUm,  D.  0. 

Whereby  laid  Andrew  Johnson,  President  of  the 
United  States,  did  then  and  there  commit  and  was 
Cnilty  of  a  high  misdemeanor  in  office. 

Abticle  IX. 

That  said  Andrew  Johnson,  President  of  the  Uni- 
ted States,  on  the  23il  day  of  February,  in  the  year 
of  our  Lord  1868,  at  Washington,  in  the  District  of 
Columbia,  in  disregard  of  the  Constitution  and  the 
laws  of  the  United  States,  duly  enacted^  as  Com- 
mander-in-Chief of  tho  Army  of  tho  United  States, 
did  bring  before  himself  then  and  there  William  U. 
Emory,  a  major  general  by  brevet  in  the  Army  of  the 
United  States,  actually  in  command  of  the  depart- 
ment of  Washington  and  tho  military  forces  thereof, 
and  did  then  and  there,  asauch  Commander-in-Chief, 
declare  to  and  instruct  said  Emory  that  part  of  a  law 
of  the  United  States,  passed  March  2, 1867,  entitled 
*'Anaet  making  appropriations  for  the  support  of  the 
Army  for  the  year  ending  June  30. 1868.  and  for  other 
purposes, "especially  thesccondsectionthoreof,which 
provides,  amoug  other  things,  that  "all  orders  and 
instructions  relating  to  military  operations  issued  by 
the  President  or  Secretary  of  War  shall  bo  issued 
through  the  General  of  the  Army,  and,  in  case  of  his 
inability,  through  the  next  in  rank,"  was  unconstitu- 
tional, and  in  contravention  of  the  commission  of  said 
Emory,  and  which  said  provision  of  law  had  been 
theretofore  duly  and  legally  promulgated  by  general 
order  for  the  government  and  direction  of  the  Army 
of  tho  United  States,  us  tho  said  Andrew  Johnson 
then  and  there  well  knew,  with  intent  thereby  to  in- 
duce said  Emory,  in  his  official  capacity  as  commander 
of  the  department  of  Washington,  to  violate  the  pro- 
visions of  said  act,  and  to  take  and  receive,  act  upon, 
and  obey  such  orders  as  he,  the  said  Andrew  John- 
son, might  make  and  give,  and  which  should  not  be 
issued  through  tho  General  of  the  Army  of  the  Uni- 
ted States,  according  to  the  provisions  of  said  act, 
and  with  the  further  intent  thereby  to  enable  him, 
the  said  Andrew  Johnson,  to  prevent  the  execution 
of  an  act  entitled  "An  act  regulating  the  tenure  of 
certain  civil  offices,"  passed  March  2,  1867,  and  to 
unlawfully  prevent  Edwin  M.  Stanton,  then  being 
Secretary  for  the  Department  of  War,  from  holding 
said  office  anddischargingtheduties  thereof,  whereby 
said  Andrew  Johnson,  President  of  the  United  States, 
did  then  and  there  commit  and  was  guilty  of  a  high 
misdemeanor  in  office. 

Aanou  X. 

That  Bud  Andrew  Johnson.  PfeeMent  of  the  Uni- 
ted States,  anmindfal  of  the  hish  duties  of  his  office 
and  the  dignity  and  proprieties  thereof,  and  of 
the  bamon^  and  conrteeiee  whieb  ongbt  to  exist 
and  be  maintained  betweou  the  ezeoutive  and 
lefialatlve  branahesof  IheOovemmentof  the  United 
State*,  designinc  and  intending  to  set  aside  the 
rightfiil  aaraori^  and  powers  of  Congress,  did  at- 
tempt to  bring  into  disgraee,  ridionle,  hatred,  eon- 
tempt,  and  reproaob  the  Oongreae  of  the  United 
Btatas  and  the  several  branobaa  thereof,  to  impair 
•ad  destroy  the  regard  and  respect  of  all  the  good 
people  of  the  United  States  for  the  Congress  and  le- 

Sslativ*  power  thereot;  (which  all  officers  of  the 
STemment  ought  inviolalbly  to  preserve  and  main- 
tain.) and  to  escite  the  odium  and  resentment  of  all 
the  good  people  of  the  United  States  agsAnst  Con- 
tiMi  and  the  laws  by  it  dsly  and  eonstitationally 
enacted ;  asMl  in  pursnanee  of  said  design  and  in- 
tent, openly  and  publicly,  and  before  divers  assem- 
blages of  tne  eitisons  of  the  United  States  convened 
in  divers  parts  thereof  to  meet  and  receive  said  An- 
drew Johnson  as  the  C%ief  Magistrate  of  the  United 
States,  did.  on  the  18th  day  of  August,  in  the  rear  of 
our  Lord  1866,  and  on  diven  other  days  and  time*, 
as  well  before  as  afterwaHl,  mak*  and  deliver  with  •  I 


load  voice  certain  intemperate,  inflammatory,  and 
scandalous  harangues,  and  did  therein  utter  loud 
threats  and  bitter  menaces  as  well  against  Congress 
as  the  lawsof  the  United  States  duly  enacted  thereby, 
amid  the  cries,  jeers,  and  laughter  of  the  multitudes 
then  assembled  and  within  nearing,  which  are  set 
forth  in  the  several  specifications  nereinuTter  writ- 
ten, in^substance  and  eflfect,  tliat  is  to  say : 

Speci^^tion  First. — In  this,  that  at  Washington. 
in  the  District  of  Columbia,  in  the  Execntive  Man- 
sion, to  a  committee  of  citizens  who  called  upon  the 
President  of  the  United  States,  speaking  of  and  con- 
cerning the  Congress  of  tho  United  Slates,  said  An- 
drew Johnson.  President  of  the  United  States,  here- 
tofore, to  wit,  on  the  18th  day  of  August,  in  the  year 
of  our  Lord  1866,  did,  in  a  loud  voice,  declare  in  sub- 
stance and  effect,  araopg  other  thing-i,  that  ts  to  say: 

"So  far  as  tbeexeeative  departmentof  thoQovern- 
ment  is  concerned,  the  effort  has  been  made  to  restore 
the  Union,  to  heal  the  breach,  to  pour  oil  into  the 
wounds  which  were  consequent  npon  the  struggle,' 
and  (to  speak  in  common  phrase)  to  prepare,  as  the 
learned  and  wise  physician  would,  a  plaster  healing 
in  character  and  coextensive  with  the  wound.  We 
thonght,  and  wo  think,  that  wo  had  partially  sue- 
caeded ;  but  as  tho  work  progresses,  as  reconstruction 
seemed  to  be  taking  place,  and  the  conntry  was  be- 
coming reunited,  we  found  adisturbing  and  marring 
element  opposing  us.  In  alluding  to  th^t  element. 
I  shall  i;o  no  further  than  your  convention  and  the 
distinguished  gentleman  who  has  delivered  to  me  the 
report  of  its  proceedings.  I  shall  make  no  reference 
to  it  that  I  do  not  believe  the  time  and  the  occasion 
Justify. 

"We  bavewitnessed  inonedepartmeatof  thaOov- 
emment  every  endeavor  to  prevent  the  restoration, 
of  peace,  harmony,  and  Union.  We  have  seen  hang- 
ing upon  the  verge  of  the  Government,  as  it  were,  a 
body  called,  or  which  assumes  to  be,  the  Congreu  of 
th4  United  States,  while  in  fact  it  is  a  Congreu  of 
only  a  part  of  the  States.  We  hare  seen  this  Con- 
gress pretend  to  be  for  the  Union,  when  it*  every 
ste(>  and  aet  tended  to  perpetuate  disunion  and  make 
a  disruption  of  the  States  inevitable."  *  * 

*  *  "Wefaave  seen  Congress  ^adually  encroach 
step  by  step  npon  constitutional  rights,  and  violate, 
da^  after  day  and  month  after  month,  fundamental 
principles  of  theGovemment.  We  have  seen  a  Con- 
gress tnat  seemed  to  forget  that  there  wa-  a  limit  to 
the  sphere  and  scope  of  legislation.  Wo  have  teen 
a  Congress  in  a  minority  aasumo  to  exercise  power 
which,  allowed  to  bo  consummated,  would  result  in 
despotism  or  monarchy  itself." 

Speaijication  Second, — In  this,  that  at  Cleveland,  in 
the  State  of  Ohio,  heretofore,  to  wit,  on  the  3d  day 
of  September,  in  the  year  of  our  Lord  1866,  before  a 

Sublic  assemblage  of  citizens  and  others, said  Andrew 
ohnson,  Prcsidentof  tho  United  States, speaking  of 
and  concerning  the  Congress  of  the  United  States,  did, 
ID  a  loudvoicc,  declare  in  substance  and  effect,  among 
other  things,  that  is  to  .say: 
"  I  will  tell  you  what  I  did  do.    I  called  upon  your 
■  Congress  that  is  trying  to  break  up  the  Government," 

"In  conclusion,  beside  that,  Congres*  had  taken 
much  pains  to  poison  their  oonstituonts  against  him. 
But  what  had  Congress  done?  Have  tbey  done  any- 
thing to  reetore  the  union  of  these  States}  No ;  on 
theeontrary.tbey  bad  done  everrtbing  to  preventit; 
and  because  he  stood  now  where  he  did  when  tho 
relwllion  commenced  he  had  been  denoanead  as  a 
traitor.  Who  bad  run  greater  risks  or  made  greater 
sacrifices  than  himselff  But  Congress,  factious  and 
domineering,  had  undertaken  to  poison  the  minds  of 
the  American  people." 

Specification  Third.— la  this,  that  at  St.  Louis,  in 
the  State  of  Missouri,  heretofore,  to  wit,  on  tho  8th 
day  of  September,  in  the  year  of  our  Lord  1866,  before 
a  public  assemblage  of  citiscns  and  others,  said  An- 
drew Johnson,  President  of  the  United  States,  speak- 
ing of  and  concerning  the  Congress  of  the  United 
States,  did,  in  a  loud  voice,  declare  in  substance  and 
effect,  among  other  things,  that  is  to  say: 

"  Go  on.  Perhaps  if  yon  bad  a  word  or  two  on  the 
subject  of  Now  Orleans  you  might  understand  more 
about  it  than  you  do.  And  if  you  will  go  bock — if 
you  will  go  back  and  ascertain  the  cause  of  the  riot 
at  New  Orleans.  Derhaps  you  will  not  be  so  prompt 
in  calling  out*New  Orleans.'  If  you  will  take  up 
the  riot  at  New  Orleans  and  trace  it  nack  to  its  source 
or  its  immediate  cause,  you  will  find  out  who  was  re- 
sponsibieforthebloodtbatwasBhed  there.  If  yon  will 
take  up  theriotat  New  Orleans  and  trace  it  hack  to  the 
Radical  Congress  yon  will  find  that  the  riot  at  New 
Orleans  wassabstantially  planned.  If  you  will  take 
up  th  e  proceedings  in  their  eaucnses  you  will  under- 
stand that  they  tnere  knew  that  a  convention  was  to 
be  oalled  which  was  extinct  by  its  power  having  ex- 
pired; that  It  was  said  tbattha  intention  wasthata 
new  government  wa*  to  be  organised,  and  on  the  or- 
ganisation of  that  government  the  intention  was  to 
enfranobise  one  portion  of  the  population,  called  the 
eolored  popnlatioo.  who  bad  just  been  emancipated, 
and  at  the  same  time  disfranehise  wliite  men.  When 
you  design  to  talk  about  New  Orleans  you  ought  to 
understand  what  yon  ar*  talking  about.  When  you 
read  tho  speeches  that  were  made,  a^d  take  up  the 
facts  on  the  Friday  and  Saturday  before  that  con- 
vention sat.  you  will  there  find  that  speeches  wore 
made  incendiary  la  their  character,  exciting  that 
portion  of  the  population,  the  black  population,  to 
arm  themselves  and  prepare  for  tfaeshedding  of  blood. 
You  will  also  find  that  that  convention  did  assemble 
In  violation  of  law,  and  the  intention  of  that  conven- 
tion waste  supersMe  the  reorganised  authorities  in 
th*  State  government  of  Ix>uisiana,  which  bad  been 
reoogniied  by  the  Qovemment  of  the  United  States; 
and  every  man  eni^agedin  that  rebellion  in  thatcon- 
rention,  with  the  intention  of  superseding  and  up- 
turning the  civil  government  which  bad  been  reeog- 
aiMd  br  the  Govermnent  of  the  United  States,  I  say 


that  he  was  a  traitor  to  the  (Constitution  of  the  Uni- 
ted States,  and  hence  you  find  that  another  rebellion 
was  commenced  having  its  origin  in  tlie  Uadical 
Congress."       ••        •»•••« 

"So  much  for  the  New  Orleans  riot.  And  there 
was  the  cause  and  the  origin  of  the  blood  that  was 
shed;  and  every  drop  of  blood  that  was  shed  is  upon 
their  skirts,  and  they  are  responsible  for  it.  I  could 
test  this  tbinga  little  closer,  but  will  not  do  it  here 
to-night.  But  when  you  talk  about  the  causes  and 
consequences  that  resulted  from  proceedings  of  that 
kind,  perhaps,  as  I  have  been  introduced  nore,  and 
you  have  provoked  questions  of  this  kind,  though  it 
does  not  provoke  me,Iwill  tell  you  a  few  wholesome 
things  that  have  been  done  by  this  Radioal  Ciungress 
in  oonncction  with  New  Orleans  and  the  extension 
of  the  eleetive  franehise. 

"  I  kaowlhat  I  have  been  tradnoed  and  abused.  I 
know  it  has  come  in  advaneeof  me  here,  as  elsewhere, 
that  I  have  attempted  to  exercise  an  arbitrary 
power  in  resisting  laws  that  were  intended  to  be 
forced  upon  theGovemment;  that  I  had  exercised 
that  power:  that  I  had  abandoned  the  party  that 
elected  mo,  and  that  I  was  a  traitor,  because  I  exer- 
cised tho  veto  power  in  attempting  anddid  arrest  for 
a  time  a  bill  that  was  called  a  '  Freedman's  Bureau' 
bill ;  yes.  that  I  was  a  traitor.  And  I  have  been  tra- 
duced,I  have  been  slandered,  I  have  been  maligned, 
I  have  been  called  Judas  Iscariot,  and  all  that.  Now. 
my  countrymen  here  to-night,  it  is  very  easy  to  in- 
dulge in  epithets;  it  is  easy  to  call  aman  a  Judas  and 
cry  out  traitor ;  but  when  he  is  called  npon  to  give 
arguments  and  facts  he  is  vcry-oflen  found  wanting. 
Judas  Iscariot— Judas.  There  was  a  Judas  and  he 
was  one  of  the  twelve  apostles.  Oh  1  yes,  the  twelve 
apostles  had  a  Christ.  Tho  twelve  apostles  had  a 
Christ,  and  he  never  could  have  had  a  Judas  unless 
ho  had  had  twdve  apostles.  "If  I  have  played  the 
Judas,  who  has  been  nqy  Christ  that  I  have  played  the 
Judas  with  ?  A7aa  it  Thad.  Stevens ?  Was  it  Wen- 
dell Phillips?  Was  it  Charles  Sumner?  These  are 
tile  men  that  stop  and  compare  themselves  with  the 
Saviour;  and  everybody  that  differs  with  Ithem  in 
opinion,  and  to  try  and  stay  and  arrest  the  diabolical 
and  nefarious  policy ,  is  to  bo  denounced  as  a  Jud^*." 
•       ••••••••• 

"Well,  let  me  *ay  to  you.  if  you  will  stand  by  m* 
in  this  action ;  if  yon  will  stand  by  me  in  trying  to 
give  the  people  a  fair  chanee,  soldiers  and  citiseni. 
to  participate  in  these  offices,  God  being  willing.  I 
will  kick  them  out.  I  will  kick  them  out  just  as  fact 
as  I  can. 

"Let  me  say  to  yon,  in  eonelndinc,  that  what  I 
have  said  I  intended  to  say.  I  was  not  provoked  Into 
this,  and  I-  care  not  for  their  menaces,  the  taunts, 
and  the  jeen.  I  care  not  for  threat*.  I  do  not  intend 
to  be  bullied  by  m^  enemies  nor  overawed  by  my 
ft-iends.  But,  God  willing,  with  your  help  I  will  veto 
th«r  measures  whenever  any  of  them  come  to  mo." 

Which  said  utterances,  declarations,  threats,  aud 
harangue*,  highly  censurable  In  any.  are  peculiarly 
Indecent  and  unbeoomingin  the  Chief  Magiitrate  of 
the  United  States,  by  means  whereof  said.  Andrew 
Johnson  has  brought  the  high  office  of  the  President 
of  the  United  State*  into  contempt,  ridicule,  and 
disgrace,  to  the  great  scandal  of  all  good  citizens, 
whereby  said  Andrew  Johnson,  President  of  the  Uni- 
ted States,  did  commit,  and  was  then  and  there  guilty 
oi^  a  high  misdemeanor  in  office. 

Article  XI. 

That  said  Andrew  Johnson,  President  of  the  Uni- 
ted States,  unmindful  of  tho  liigh  duties  of  his  office 
and  of  his  oath  of  office,  and  in  disregard  of  the 
Constittltion  and  lawsof  theUnitod  States, did  here- 
tofore, to  wit;  on  the  18th  day  of  August,  1866,  at 
the  city  of  Washington,  in  the  District  of  Co- 
lumbia, by  nnbiic  speech,  declare  and  affirm  in  sub- 
stance that  the  Thirty-Ninth  Congress  of  the  Uni- 
ted States  was  not  a  Congress  of  the  United  State* 
authorized  by  the  Constitution  to  exercise  legislative 
power  under  the  same:  bat,  on  the  oontrary,  was  a 
Congress  of  only  part  of  the  States,  thereby  denying 
and  intending  to  deny  that  the  legislation  of  said 
Congress  was  valid  or  obligatory  npon  him.  the  said 
Andrew  Johnson,  except  in  so  far  at  be  saw  fit  to 
approve  the  same,  and  also  thereby  denying  and  in- 
tending to  deny  the  power  of  the  said  Thirty-Ninth 
Congress  to  propose  amendments  to  tho  Constitution 
of  the  United  States ;  and,  in  pursuance  of  said  dec- 
laration, the  said  Andrew  Johnson,  President  of  the 
United  Stat^  afterward,  to  wit :  on  the  21st  day  of 
February,  1868,  at  the  city  of  Washington,  in  theDis- 
trict  of  Columbia,  did  unlawfully  and  in  disregud 
of  the  requirements  of  the  Constitution,  that  be 
should  take  care  that  thelaws  be  faithfully  executed, 
attempt  to  prevent  the  execution  of  an  aet  entitled 
"An  act  regulating  the  tenure  of  certain  eiviioffioe*," 
paesed  March  2,  1867,  by  unlawfully  devising  and 
contriving,  and  attempting  to  devise  and  contrive, 
means  by  which  be  should  prevent  Bdwin  M.  Stan- 
ton from  forthwith  resuming  the  functions  of  (he 
olBoe  of  Secretary  for  the  Department  of  War,  not- 
withstanding the  refusal  of  the  Senate  to  concur  in 
the  suspension  therefore  made  by  said  Andrew  John- 
son of  said  Edwin  H.  Stanton  from  said  office  of 
Secretary  for  the  Department  of  War,  and  also  by 
farther  unlawfully  devising  and  contriving,  and  at- 
tempting to  devise  and  contrive,  means  then  and 
there  to  prevent  the  execntion  of  an  aot  entitled 
"An  act  making  appropriations  for  the  support  of 
the  Army  for  the  fiscal  year  ending  June  SO,  1868, 
and  (br  other  purposes."  approved  March  2,  Iwt,  and 
also  to  prevent  the  execntion  of  an  act  entitled  "An 
■otto  provide  for  the  more  efficient  government  of 
the  rebel  States,"  p**sed  March  2, 1867;  whereby  the 
said  Andrew  Johnson,  President  of  tho  United 
States,  did  then,  to  wit:  on  the  21st  day  of  February, 
1868,  at  the  city  of  Washington,  commit  and  was 
gailty  of  a  high  Bi*d«meanor  in  offlee. 
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And  th«.Hou«e  of  RepresantittirM.bT  protestation, 
WTioc  to  themaelves  the  liberty  of  exDibitina  at  aoy 
time  Eereafter  any  iiirtber  artioles  or  other  accusa- 
tion or  impeachment  against  the  said  Andrew  Jobn- 
nn.  President  of  the  United  States,  and  also  of  reply- 
iac  to  bis  answers  whieb  be  shall  make  onto  the  arti- 
cles herein  preferred  againiit  him,  and  of  offerinK 
proof  to  the  same  and  every  part  thereof,  and  to  all 
and  every  other  ortiole,  aooosation,  or  Impoaohmont 
wfaiok  shall  be  exhibited  by  them,  aa  the  ease  shall 
reqaire,  do  demand  that  the  said  Andrew  Johnson 
may  bo  put  to  answer  the  high  crimes  and  misde- 
meoaofa  in  offloe  herein  oharved  against  him,  and 
tbatmoh  prooeedin(s,examinations,  trials,  and  judg- 
ments may  be  thereupon  had  and  giren  as  may  be 
agreeable  to  law  and  jus^e. 

The  Senate,  in  its  preparation  for  so  mo- 
mentons  an  event,  adopted  rales  of  procedure 
and  praetice  for  the  guidance  of  the  court; 
and  to  accord  with  the  conviction  of  the  Chief 
Justice  that  the  court  should  adopt  its  own 
rales,  they  were  pro  forma  again  adopted  when 
the  court  met.     Thej  are  as  followa: 

JMm  «f  /VoawiaM  tmd  Praeti—  mtht  SaxU4  wXm 
*ith»g  on  the  Trvd  <tf  Jmpeaekmenf: 

I.  Whensoeyer  the  Senate  shall  receive  notice  from 
the  House  of  Representatives  that  managers  are 
appointed  oa  their  part  to  qondoet  aa  impeaahment 
against  any  person,  and  are  directed  to  carry  articles 
of  impeachment  to  the- Senate,  the  Secretary  of  the 
Senate  shall  immediately  inform  the  House  of  Rep- 
resoatatives  that  the  Senate  is  ready  to  receive  tb* 
managers  for  (he  purpose  of  exhibiting  such  articles 
of  impeachment  agreeably  to  said  notioe. 

If.  When  the  managers  of  an  impeaohment  shall 
be  introduced  at  the  bur  of  the  Senate,  and  shall 
signify  that  they  are  re  .:ly  to  exhibit  articles  of  im- 
veaehnant  against  any  per*on,  the  Presiding  OlBeer 
of  the  Senate  shall  direct  the  8ergeant-at-Arms  to 
make  proelamatieo.  who  shall,  after  making  procla- 
mation, repeat  the  following  words,  ri< :  "Alt  persons 
are  commanded  to  keep  sileooe,  oa  pain  of  imprison- 
ment, while  the  House  of  Representatives  is  exbib- 
itiag  to  the  Senate  of  the  United  States  artielsa  at 

iBi|Maohment  agaiast ;"  after  whieh  tb* 

aiUeles  shall  be  exhibited,  and  then  the  Presiding 
Omeer  of  the  Senate  shall  inform  the  managers  that 
the  Senate  will  take  proper  order  oa  thesabjeet  of  the 
impeaohment.  of  which  doe  notioe  shall  be  giyaa  to 
the  HOnso  of  Representatives. 

ILL  Upon  such  article*  being  presented  to  the  Sen- 
ate, the  Senate  shall,  at  one  o'elook  afternoon  of  the 
day  (Sunday  excepted)  foUowipc  such  presentation, 
br  sooner  if  so  ordered  by  the  Senate,  proceed  to  the 
eonsideratton  of  such  articles,  and  shall  continue  in 
■Hsion  from  day  to  day,  (Sandurs  excepted,)  after  the 
taialsh all oo^uneBee,(anless otherwise  ordered  by  th« 
SenateJ  until  Snal  judgment  shall  be  rendered,  and 
so  muon  longer  as  may,  in  its  judgment,  be  needful. 
Before  j>io«eeding  to  the  eonsideration  of  the  arti- 
cles of  uaaeacbment,  the  Presiding  Officer  shall  ad- 
minister the  oath  hereinafter  provided  to  the  mem- 
bers of  the  Senate  then  present,  and  to  the  other 
maftbcTS  of  the  Senate  as  they  shall  appear,  whose 
duty  it  shall  be  to  take  the  same. 

IV.  When  the  Presidontof  the  UnitedStates.orthe 
Vice  President  of  the  United  States,  upon  whom  the 

Sowers  and  duties  of  the  olBoe  of  Prasideatshall  have 
evolved,  shall  be  imeeached,  the  Chief  Justice  of 
the  Supreme  Court,  ef  the  United  States  shall  pro- 
tide  r  and  in  a  case  requiring  the  said  Chief  Jnstioe 
to  presMe.  notice  shall  be  given  to  him  by  the  Pre- 
nding  Ottcer  of  the  Senate,  of  the  time  and  place 
fixed  for  the  consideration  of  the  articles  of  impeach- 
ment, as  aforesaid,  with  a  rcnnest  to  attend ;  and  the 
said  Chief  Justice  shall  preside  over  the  Senate  dar- 
ing the  consideration  of  said  articles,  and  upon  the 
tn«l  of  the  person  impeached  therein. 

V.  The  Presiding  OIBoer  shall  have  power  to  moke 
and  issue,  by  himself  or  by  the  Secretary  of  the  Son- 
ata, all  orders,  mandates,  writs,  and  precepts author- 
aed  by  these  rules,  or  by  the  Senate,  and  to  mako  nnd 
enforce  anch  other  regulations  and  orders  in  the 
premiMS  as  the  Senate  may  authorize  or  provide. 

VL  The  Senate  shall  have  power  to  compel  the 
atteadanee  of  witnesses,  to  onforoe  obedience  to  its 
nrders,  mandates,  writs,  precepts,  and  judgments,  to 
freaerv*  order,  and  to  punish  in  a  smamary  way  con- 
tempts of  and  disobedience  to  its  authority,  orders, 
mandate?,  writs,  precepts,  or]ndgment«.  and  to  make 
ail  lawftil  orders, rules, and regnlations.wbichit  may 
deem  eaaaotial  or  ooaducive  to  the  ends  of  iustioe. 
And  the  Sergcant-at-Arms,  under  the  direction  of 
the  Senate,  may  employ  such  aid  and  assistance  aa 
may  be  necessary  to  enlbree.  execute,  and  earrr  into 
•fcatthe  lawfal  orders,  mandates,  writs,  and  pre- 
•mts  of  the  Senate. 

Vll.  The  Presiding  Officer  of  the  Senate  shall  di- 
reet  all  neoessary  preparations  in  the  Senate  Gham- 
ht,  aad  the  presiding  offioer  upon  the  trial  shall 
diieet  all  the  forms  or  proceeding  while  the  Senate 
are  sitting  for  the  purpose  of  trying  an  impeach- 
meat,  and  ad  ibrnif  during  the  trial  not  otherwiM 
Meeialiy  provided  for.  The  presiding  oBeer  may. 
HI  the  first  instance,  sabmit  to  the  Senate,  without  a 
division,  all  questions  of  evidence  and  incidental 
(mestion^t  bat  the  same  shall,  on  the  demand  of  one 
afth  of  the  membors  present,  be  deoidsd  by  yeas  and 


■^^ 


Vin.  Upon  the  presentation  of  artiolesofimpeaoh- 
■Mnt  and  the  organisation  of  theSenatelu  harein- 
befera  MOTidad.  a  writ  of  samaona  shall  issae  to  the 
arecnsed,  reciting  said  articles  and  notifying  him  to 
appear  before  the  Senate  upon  a  day  and  at  a  plaee 
to  be  fixed  by  the  Senate  snd  named  in  sneh  writ, 
and  Ale.kis  anawar  te.s«id  aitiolea  of  iapeaohaaeatt 


and  to  stand  to  and  abide  the  orders  and  judgments 
of  the  Senate  thereon;  which  writ  shall  be  served  by 
such  offioer  or  person  as  shall  be  named  in  the  pre- 
cept thereof  such  nnmber  of  days  prior  to  the  day 
fixed  for  such  appearance  as  shall  be  named  in  such 
precept,  either  by  the  delivery  of  an  attested  copy 
thereof  to  the  person  aeoasod,  or,  if  that  eannot  con- 
veniently be  done,  by  leaving  such  copy  at  the  last 
known  place  of  abode  of  snob  person  or  at  his  usoal 
place  of  business,  in  some  eonspieuous  place  therein ; 
or  if  such  service  shall  be,  in  the  jndgment  of  the 
Senate,  impractioable,  notiee  to  the  aoonsed  to  ap- 
pear shall  be  given  in  such  other  manner,  by  publio- 
ation  or  otherwise,  as  shall  be  deemed  just;  and  if 
the  writ  aforesaid  shall  fail  of  service  in  the  manner 
aforesaid  the  proceedings  shall  not  thereby  abate, 
but  further  service  may  ne  made  in  such  manner  as 
the  Senateshall  direct.  If  the  accused,  after  service, 
shall  fail  to  appear,  either  in  person  or  by  attorney, 
on  the  da>'  so  fixed  therefor  as  aforesaid,  or,  appear- 
ing, shall  fail  to  file  his  answer  to  such  articles  of 
impeachment,  the  trial  shall  proceed,  nevertheless, 
OS  upon  a  pleaof  not  guilty.  If  apleaof  gailtyshali 
be  entered  judgment  may  be  entered  thereon  with- 
out further  proceedings. 

IX.  At  twelveo'eloek  and  thirty  minutes  afternoon 
of  the  day  appointed  for  the  return  of  the  summons 
against  the  person  impeached,  the  legislative  and 
executive  business  of  tbo  Senate  shall  be  suspended, 
and  the  Secretary  oftho  Senate  shall  administer  an 
oath  to  the  retumfaig  officer  in  the  form  fallowing, 

vis:  "I,  ,  do  solemnly  swear  that  the 

return  made  by  me  upon  the  procc&s  issued  on  the 

day  of ,  by  the  Senate  of  the  United  States, 

against .is  truly  made,  and  that  I  liavo 

performed  snoh  service  as  therein  described;  so  help 
me  6od."  Which  oath  shall  be  entered  at  large  on 
the  records. 

X.  The  persBB  impaashad  shall  then  Ira  sailed  to 
appear  aad  uiswer  the  articles  of  impeaahment 
against  him.  If  bo  appear,  or  any  person  for  him, 
tno  appearance  shall  be  recorded,  stating  particu- 
larly if  by  himself,  or  by  agent,  or  attorney,  naming 
the  person  appearing,  and  the  capacity  in  which  he 
appears.  If  he  do  not  appear,  either  personally  or 
byacentorattommr,  the  same  shall  be  reeorded. 

XL  At  twelve  o  clock  and  thirty  miautea  after- 
noon of  the  day  appointed  for  the  trial  of  an  im- 
peachment, the  legislative  and  executive  business  of 
the  Senate  shall  be  suspended,  and  the  Seoretary 
shall  give  notice  to  tha  Uonse  of  Reprasaatatives 
that  the  Senate  is  ready  to  proceed  upon  the  im- 
peachment of ,  in  the  Senate  Chamber, 

which  Chamber  Is  prepared  with  aoeommodations 
fcrtbe  rseaptioa  of  the  Bouse  of  Representatives. 

XII.  Thebonr  of  the  day  atwbich  the  Senate  shall 
sit  upon  the  trial  of  an  impeachment  shall  be  (unless 
otherwise  ordered)  twelve  o'oloek  m.:  and  when  the 
honrforsuchsittingshallarriYa.  the  Presiding  Officer 
of  the  Senate  shall  so  announce ;  and  thereupon  the 
presiding  officer  upon  such  trial  shall  cause  procla- 
mation to  be  made,  and  the  business  of  the  trial 
shall  piooead.  The  adioaraaaeat  of  the  Seaato  sit- 
ting in  said  trial  shall  not  operate  as  an  adjourn- 
ment of  tha  Senate;  baton  such  adjournment  the 
Senate  shall  resume  the  eonsideration  of  its  legis- 
lative aad  exeontive  business. 

Xin,  The  Secretaiy  of  the  Senate  shall  record 
the  proceedings  in  cases  of  impeachment  as  in  the 
cose  of  legislative  proceedings,  and  the  same  shall 
be  reported  in  the  same  maimer  as  the  legislative 
proceedings  of  the  Senate. 

XIV.  Coaasel  for  the  parUes,  shall  be  admitted 
to  appaaraad  be  heard  upon  an  impeachment. 

XV.  All  motions  mode  by  the  parties  or  their 
aounael  stiall  be  addressed  to  the  presiding  officer, 
and  if  he,  or  any  Senator,  shall  require  it,  they  shall 
be  committed  to  writing,  and  read  at  the  Secretary's 
table. 

XVL  WitaeHas  shall  be  enaminad  by  one  person 
on  behalf  of  the  party  producing  them,  and  then 
cross-examined  by  one  person  on  the  other  side. 

XVII.  If  a  Senator  is  called  aa  a  witness  ha  diall 
bs  sworn  and  ^va  hia  testimony  standing  in  hia 
place. 

XVni.  If  a  Senator  wishes  a  question  to  be  put 
to  a  witness,  or  to  offer  a  motion  or  order,  (except  a 
sootion  to  adjoam.)  it  shall  be  redused  to  writing, 
and  put  by  the  presiding  officer. 

XIX.  At  all  times  while  the  Senate  is  sitting  upon 
the  trial  of  an  impeachment  the  doors  ef  the  Seaato 
shall  be  kept  open,  unless  the  Senate  shall  direct 
the  doors  to  be  closed  while  deliberating  upon  its 
deoisions, 

XX.  All  preliminary  or  intarloeatory  qaastiaaa, 
and  all  motions,  shall  be  argued  for  not  exceeding 
one  hour  on  oaob  side,  unless  the  Senate  shall,  by 
order,  extend  the  time. 

XXL  The  ease,  on  eaeh  eida,  shall  Im  opened  by 
ane  person.  The  final  argument  on  the  merits  may 
bo  made  by  two  persons  on  each  side,  (unless  other- 
wise ordered  by  the  Senato,  upon  application  for 
that  pnipose.)  and  the  arinment  shall  be  openad 
and  closed  on  the  part  of  tno  Ilouse  of  Representa- 
tives. 

XXII.  Oa  the  final  question  whetherthe  impeach- 
ment is  sostained,  the  yees  and  nays  shall  be  taken 
on  each  article  of  impeaohment  aeparately ;  and  if 
the  impeachment  shall  not,  upon  any  of  the  artioles 
presented,  be  sustained  by  the  votes  of  two  thirds  of 
tha  members  present,  a  jodgmsnt  of  acquittal  shall 
be  entered ;  l>at  if  tha  psraon  aoonsed  in  such  artioles 
of  impeachment  shall  oe  oouvioted  upon  any  of  said 
artioles  by  the  votes  of  two  thirds  of  the  Ihemben 
present,  theSanate  shall  preeeed  toproaonnee  Jadjp- 
mont,  and  a  certified  copy  of  such  judgment  shall  be 
deposited  in  the  offies  of  the  Seeretary  of  State, 

XXIII.  All  the  orders  anddecisions  shall  be  made 
and  hod  by  yon-s  and  nays,  which  shall  bo  entered  on 
the  reeorrl.  and  wtllioiu  dcbnto.  except  when  the 
deurs  shall  bo  eiesed  fur  dolibcmCiuii,  untl  iu  that  I 


ease  no  member  shall  speak  more  than  one*  oa  one 
question,  and  for  not  more  than  ten  minutes  on  an 
interlocutory  qnestinn,  and  for  not  more  than  fif- 
teen minates  oa  the  final  question,  unless  by  consent 
of  tho  Senate,  to  bo  had  without  dobato:  but  a  mo- 
tion to  adjourn  may  be  decided  witboiit  the  yeas  and 
nays.  »a  less  they  be  demaaded  by  one  filth  of  tha 
mombl^rs  present. 

XXIV.  Witnesses  shall  be  sworn  in  the  fbllsw> 

mg  f^rm.  namely :  "  You, ,  do  swear  (or 

amrm.os  the  case  may  be)  that  the  evidence  you 
shall  give  in  tho  ease  now  depending  between  the 

United  States  and shall  be  tha  triih.  the 

whole  truth,  and  nothing  but  the  truth:  so  help  you 
Ood."  Which  oath  shall  be  administered  by  theSee- 
retary  or  any  other  duly  authorised  person. 

Form  of  snbpcena  to  be  issoed  en  theapplieatiea 
of  the  managers  of  the  impsaolunent,  or  of  the  party 
impeached,  or  of  his  counsel : 
To ■ ,  greeting: 

You  and  each  of  you  are  hereby  eommanded  to 
appear  before  the  Senato  of  the  United  States,  ea 

the day  of ,  at  the  Senate  Cbambor,  in 

tbo  city  of  Washington,  then  and  there  to  testily 
your  knowledge  in  the  oause  which  is  befbre  the 
Senate,  in  which  the  House  of  Representatives  hart 
impoacbod . 

Fail  not. 

Witness-^ .  and  Presiding  Officer  of  the 

Senate,  at  the  city  of  Washington,  this day  of 

.  in  the  year  of  onr  Lord ,  and  of  the  in- 
dependence of  the  United  States  the . 

Form  of  direction  for  the  service  of  said  subpoena : 
The  Senate  qfthe  United  Statee  to areeting  : 

Yon  are  hereby  commanded  to  serve  and  return 
the  within  subpoenaaesording  to  law. 

Dated  at  Washington,  thU dar  of ,  in 

the  year  of  our  Lord ,  and  of  the  independence 

of  the  United  States  the . 

SeoretartK^  the  Senate, 

Form  ef  oath  to  be  administered  to  the  member* 

of  the  Senato  sitting  in  tho  trial  of  impeachments: 

I  solemnly  swear  (or  affirm,  as  the  cose  may  bo) 
that  in  all  things  appertaining  to  the  trial  of  thelm- 

neachn^ent  of .  now  pending,  I  will  do 

impartial  jiutice  according  to  the  Constitution  and 
laws :  so  help  me  Ood." 

Form  of  summons  to  be  issned  and  served  npen  the 
person  impeaehod : 

The  United  States  or  AnasiOA,  ««. • 

fheSenaletiftke  United Slateelo areetina.- 

WbereastheHoasoofRenresentativesofthoUnited 
States  of  America  did.  on  the day  of .  ex- 
hibit to  the  Senate  articles  of  Ibipeacbment  against 
you.  the  said ,  in  the  words  foltowing : 


-.  should 


[Here  insert  the  articles.] 

And  demand  that  you.  the  said  -  

be  put  to  answer  the  accusations  as  set  fbrth  in  said 
articles,  and  that  snoh  proceedings,  examinatioos. 
trials,  aad  judgments  might  be  thereupon  had  as  are 
aigieeoble  to  law  and  justice. 

You,  tho  said .  are  thercAfre  hereby 

summoned  to  be  and  appear  before  the  Senato  of  the 
United  States  of  America,  at  their  Chamber,  in  the 

city  of  Washington,  on  the  day  of ,  at 

twelve  o'clock  and  thirty  minntes  afternoon,  then 
and  there  to  answer  to  tho  said  articles  of  impeach- 
ment, and  then  and  there  to  abide  by,  obey,  and 
perform  such  orders,  directions,  and  judgments  ss 
the  Senate  of  the  United  States  shall  make  in  the 
premises  according  to  the  Constitution  and  taws  of 
the  United  States. 

Hereof  you  are  not  to  fail. 

Witness ,  and  PreskBng  Offioer  of  the 

said  Senate,  at  the  city  of  Washington,  this day 

of  ,  in  tho  year  of  our  Lord  ,  aad  of  the 

independenoa  of  the  United  States  tho  — — . 

Form  of  precept  to  be  indorsed  on  said  writ  of  sum- 
mons; 

Tan  Uhited  States  op  Ambioa,  m 
The  Senate  of  the  UnHedSkMteei.U  ■         ".prissSay.' 

You  are  hereby  coosmaaded  to  deliver  ta  aad  leave 

with  — — ,  if  conveniently  to  bo  found,  or,  it 

not,  to  leave  at  his  usual  place  of  abode,  or  at  bis 
usual  place  of  business,  in  some  ennffpieuons  place,  a 
true  and  attested  copy  of  tho  within  writ  of  snin- 
mons.  together  with  alikecopy  ofthisprcoent;  and 
in  whichsoevcrway  yon  perform  the  service  let  it  be 

done  at  least days  before  the  appearanae  day 

mentioned  in  said  writ  of  snmmons. 

Fail  not,  and  mako  return  of  this  writ  of  summons 
and  precept,  with  your  proceedings  thereon  indorsed, 
on  or  before  the  appearance  day  mentioned  in  tiie 
*aid  writ  of  summons. 

.  Witoess U."><'  Presiding  Officer  of  the 

Senate,  at  the  city  of  Washington,  this  '  day  of 

,  in  the  year  of  onr  Lord ,  aad  of  the  !»- 

dependence  of  the  United  States  the . 

Ail  prooeas  shall  be  served  by  the  Sergeaat-at-Anni 
of  the  Senato,  unless  otherwise  ordered  by  the  court. 

XXV.  If  the  Benatoshall  atany  time  fail  to  sit  fur 
the  consideration  of  articles  of  impeaohment  on  tho 
day  or  hour  fixed  therefor,  the  Senato  may,  by  an 
order  to  be  adopted  without  debato,  fix  a  day  and 
hour  for  resuming  snoh  consideration. 

The  court  was  organized  on  Thnrsday,  the 
6th  of  March,  the  oath  being  administered  U> 
the  Chief  Justice  of  the  United  States  hj  Asso- 
ciate Justice  Nelson,  and  bjrthe  Chief  Justice 
to  the  Senators  present,  except  Mr.  Wade, 
whose  right  to  sit  on  the  trial  was  challenged. 
Oo  Friday,  the  6th,  at  the  close  of  the  debate 
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on  th«  point  aoggested,  the  objection  was  with- 
drawn and  the  oath  was  administered.  On 
Friday,  the  13th  of  March,  the  trial  commenced, 
of  which  we  gyre  a  detailed  report.  The  de- 
bates on  th«  preliminary  proceedings  appear 
in  their  order  ia  the  Congressional  Globe. 

f'BiDAT,  March  18,  1868. 

The  Chief  Justice  entered  the  Senate  Cham- 
ber and  took  the  chair. 

The  CHIEF  JUSTICE,  (to  the  Sergeant-at- 
Arms.)     Make  proclamation. 

The Seboeant- AT- Arms'.  Hearyel  hear  ye  1_ 
All  persons  are  commanded  to  keep  silence' 
while  the  Senate  of  the  United  States  is  sitting 
for  the  trial  of  the  articles  of  impeachment  ex- 
hibited by  the  Hoase  of  Representatives  against 
Andrew  Johnson,  Presiaent  of  the  United 
States. 

Mr.  HOWARD.  Mr.  President,  I  more  for 
the  order,  which  is  naaal  in  sach  cases,  noti- 
fying the  House  of  Representatives  that  the 
Senate  is  thus  organized. 

The  CHIEF  JUSTICE.  The  Journal  of  the 
last  day's  proceedings  will  first  be  read. 

Mr,  GRIMES.  Mr.  CUef  JusUce,  there  are 
several  Senators  to  be  sworn. 

The  CHIEF  JUSTICE.  The  first  business 
is  to  read  the  Journal  of  the  last  session  of  the 
court.  The  Senators  will  be  sworn  in  afterwards. 

The  Secretary  read  the  Journal  of  the  pro- 
ceedings of  the  Senate  sitting  for  the  trial  of 
impeaciiment  of  Andrew  Johnson,  President 
of  the  United  States,  on  Friday,  March  6, 1868. 

Mr.  CONKLING.  1  move  that  the  reading 
of  the  articles  of  impeachment  in  extenso,  which 
I  understand  are  entered  on  the  Journal,  be 
dispensed  with.  I  understand  that  the  other 
House  is  ready  to  be  announced. 

The  CHIEF  JUSTICE.  That  sumeetion 
will  be  considered  as  agreed  to  if  no  objection 
be  mode. 

The  Secretary  Continued  and  concluded  the 
readingof  the  Journal. 

Mr.  HOWARD.  If  it  be  now  in  order,  to 
save  time  I  ask  that  the  order  which  I  sent  to 
the  Chair  be  passed  by  the  Senate,  informing 
the  House  of  Representatives  that  the  Senate 
is  organized  for  the  trial  of  the  impeachment. 

IIjc  CHIEF  JUSTICE.  The  Secretory  will 
read  the  order  submitted  by  the  Senator  from 
Michigan. 

The  Secretory  read  as  follows : 

Ordered,  That  the  Seoretwry  inform  the  House  of 
KfiQiMeDtatives  that  the  Senate  ia  in  its  Chamber, 
and  ready  to  oroeeed  with  the  trial  of  Andrew 
Johnson,  Presiaent  of  the  United  States,  and  that 
i«ata  ore  provided  for  the  aooommodation  of  the 
members. 

The  order  was  agroed  to. 

The  CHIEF  JUSTICE.  The  Sergeant-at- 
Arms  will  introduce  the  managers. 

The  managers  on  the  part  of  the  House  of 
Representatives  appeared  at  the  bar,  were 
announced  by  the  Sergeant-at- Arms,  and  con- 
ducted to  the  position  assigned  them. 

Manager*— Son.  Jobs  A.  Bingham,  of 
Ohio;  Georoe  8.  Boutwell,  of  Massachu- 
setts; James  F.  Wilson,  of  Iowa;  JoBtr  A. 
LooAH,  of  Illinois;  Thomas  Williams,  of 
Pennsylvania ;  Bbitjamin  F,  BnTi,BR,  of  Mas- 
sachusetts ;  Thaodbvs  Stetens,  of  Pennsyl- 
vania. 

Mr.  GRIMES.  Mr.  Chief  JusUce,  there  are 
several  Senators  who  have  not  yet  been  sworn 
as  members  of  this  court.  I  therefore  move 
that  the  oath  be  administered  to  them. 

riie  CHIEF  JUSTICE.  The  Secretary  will 
call  the  names  of  Senators  who  have  not  yet 
been  sworn. 

The  Secretory  called  the  names  of  Senators 
who  were  not  previously  sworn. 

Messrs.  Edmunds,  PAXXEnsoN  of  New  Hamp- 
shire, and  ViCKBRS,  severally,  as  their  names 
were  called,  advanced  to  the  desk,  and  the 
prescribed  oath  was  administered  to  them  by 
the  Chief  Jnstice. 

The  CHIEF  JUSTICE.  The  Secretary  of 
the  Senate  will  read  the  return  of  the  Serjeant- 
at-Arms  to  the  summons  directed  to  be  issued 
by  the  Senate. 


The  Chief  Clerk  read  the  following  return 
appended  to  the  writ  of  summons: 

The  foretroins  writ  of  summons,  addressed  to 
Andrew  JoDnson,  President  of  the  United  Statea, 
and  the  foregoing  preoept,  addressed  to  me,  were  this 
dor  dnly  served  on  the  said  Andrew  Johnson.  Presi- 
dent of  the  United  States,  by  delivering  to  and  leav- 
ing with  him  tme  and  attested  copies  of  the  same  at 
the  Executive  Mansion,  the  nsual  place  of  abode  of 
the  said  Andrew  Johnson,  on  Saturday,  the  7th  day 
of  March  {nstant.  at  seven  o'clock  in  the  afternoon 
of  that  day.  OGOROB  T.  BROWN, 

iS<nvra)><-a'-Arnt«  ((fthe  UnitedState*  Senate, 

Washinotoh,  March  7, 1888. 

The  Chief  Clerk  administered  to  the  Ser- 
geaut-at-Arros  the  following  oath : 

"  1,  George  T.  Brown,  Sergeant-at- Arms  of  theSen- 
ate  of  the  United  States,  do  swear  that  the  return 
mode  and  subsoribpd  by  me  upon  the  process  issued 
on  the  Ttb  day  of  March,  A.  D.  1868,  by  the  Senate 
of  the  United  States  OKainst  Andrew  Johnson,  Pres- 
ident of  the  United  States,  is  truly  mode,  and  that 
I  have  performed  said  service  therein  prescribed. 
So  help  me  Qod." 

The  CHIEF  JUSTICE.  The  8ergeant-at- 
Arms  will  call  the  accused. 

The  Sergeant- at- Arms.  Andrew  Johnson, 
President  of  the  United  States,  Andrew  John- 
son, President  of  the  United  Stotes,  appear 
and  answer  the  articles  of  impeachment  ex- 
hibited against  you  by  the  House  of  Repre- 
sentatives of  the  United  Stotes. 

Mr.  JOHNSON.  I  understand  that  the 
President  has  retoined  counsel,  and  that  they 
are  now  in  the  President's  room  attached  to 
this  wing  of  the  Capitol.  They  are  not  ad- 
vised, I  believe,  of  the  court  bein^  organized. 
I  move  that  the  Sergeant-at- Arms  in&rm  them 
of  that  fact. 

The  CHIEF  JUSTICE.  If  there  be  no 
objection  the  Sergeant-at- Arms  will  so  inform 
the  counsel  of  the  President. 

The  Sergeant-at- Arms  presently  returned 
with  Hon.  Henry  Stonbery,  of  Kentucky ;  Hon. 
Benjamin  R.  Curtis,  of  Massachusetts;  and 
Hon.  Thomas  A.  R.  Nelson,  of  Tennessee ; 
who  were  conducted  to  the  seats  assigned  the 
counsel  of  the  President. 

Mr.  CONKLING.  To  correct  a  clerical 
error  in  the  rules  or  a  mistoke  of  the  types 
which  has  introduced  a  repugnance  into  the 
rules,  I  offer  the  following  resolution  by  direc- 
tion of  the  commitee  which  reported  the  rules : 

Ordered,  That  the  twenty-third  rule,  respeoting 

groceedings  on  trial  of  impeachment8,  be  amended 
yinserting after thoword    debate"  thewords  "sub- 
joct,  however,  to  the  operation  of  rule  seven," 

If  thus  amended  the  rule  will  read : 
All  orders  and  decisions  shall  be  mode  and  hod  by 
yeas  and  nays,  which  -^hall  be  entered  on  the  record 
and  without  debate,  snbject,  however,  to  the  opera- 
tion of  rnle  seven,  except  when  the  doors  shall  be 
closed,  &o. 

The  whole  object  is  to  commit  to  the  pre- 
siding officer  the  option  to  subnait  a  question 
without  the  call  of  the  yeas  and  nays,  unless 
they  be  demanded.  That  was  the  intention  ori- 
ginally, but  the  qaalifyiog  words  were  dropped 
out  in  the  priut. 

The  CHIEF  JUSTICE.  The  question  is  on 
amending  the  rules  in  the  manner  proposed  by 
the  Senator  from  New  York. 

The  amendment  was  agreed  to. 

The  Sergeant-at- Arms  announced  the  mem- 
bers of  the  House  of  Bepresentotives,  who 
•ttteied  the  Senate  Chamber  preceded  by  the 
chairman  ofthe  Committee  of  the  Whole  House, 
(Mr.  E.  B.  Washburne,  of  Illinois,)  into  which 
that  body  had  resolved  itself  to  witness  the  trul, 
who  was  accompanied  by  the  Speaker  and  Clerk. 

The  CHIEF  JUSTICE,  (to  the  counsel  for 
the  President.)  Gentlemen,  the  Senate  is  now 
sitting  for  the  trial  of  the  President  of  the 
United  Stotes  upon  articles  of  impeachment 
exhibited  by  the  House  of  Bepresentotives. 
The  court  will  now  hear  you. 

Mr.  STANBERY.  Mr.  Chief  Justice,  my 
brothers  Curtis  and  Nelson  and  myself  are 
here  this  morning  as  counsel  for  the  President. 
I  have- his  authority  to  enter  his  appearance, 
which,  with  yoor  leave,  I  will  prooeed  to  read ; 

In  the  matter  of  the  impeachment  of  Andrew 
Johnson,  Pruident  of  the  United  Slates, 
Mr.  CaiEr  JnsTics:   I,  Andrew  Johnson, 

President  of  the  United  Stotes,  having  been  U 


servecl  with  a  summons  to  appear  before  this 
honorable  court,  sitting  as  a  court  of  iinpeach- 
ment,  to  answer  certain  articles  of  impeach- 
ment found  and  presented  against  inebythe 
honorable  the  House  of  Representotives  of  the 
United  States,  do  hereby  enter  my  appearance 
by  my  counsel,  Henry  Stonbery,  Benjamin  R. 
Cfurtis.  Jeremiah  S,  Black, William  M.  Evarts, 
and  Thomas  A.  R.  Nelson,  who  have  my  war- 
rant and  authority  therefor,  and  who  are  in- 
structed by  me  to  ask  of  this  honorable  court 
a  reasonable  time  for  the  preparation  of  my 
answer  to  said  articles. 

After  a  careful  examination  of  the  articles  of 
impeachment  and  consultotion  with  my  coun- 
sel, I  am  satisfied  that  at  least  forty  days  will 
be  necessary  for  the  preparation  of  my  answer, 
and  I  respectfully  asli  that  it  be  allowed. 

ANDREW  JOHNSON. 

The  CHIEF  JUSTICE.  The  paper  will  be 
filed. 

Mr.  STANBERY.  Mr.  Chief  Justice,  I 
have  also  a  professional  stotement  in  support 
of  the  application.  Whether  it  ia  in  order  to 
offer  it  now  or  to  wait  until  the  appearance  is 
entered  your  Honor  will  decide. 

The  CHIEF  JUSTICE.  The  appearanc* 
will  be  considered  as  entered.  Yon  may  pro- 
ceed 

Mr.  STANBERY.  I  will  read  the  stote- 
meut: 

In  the  Matter  of  the  Impeaohment  of  Andrew 

Johnson,  President  ofthe  United  States. 

Henry  Stonbery,  Benjamin  R.  Curtis,  Jere- 
miah S.  Black,  WilHam  M.  Evarts,  and  Thomas 
A.  R.  Nelson,  of  counsel  for  the  respondent, 
move  the  court  for  the  allowance  of  forty  days 
for  the  preparation  of  the  answer  to  the  arti- 
cles of  impeachment,  and  in  support  of  the 
motion  make  the  following  professional  state- 
ment: 

The  articles  are  eleven  in  number,  involv- 
ing many  questions  of  law  and  &ct.  We  have, 
during  the  limited  time  and  opportunity  af- 
forded us,  considered  as  far  as  possible  the 
field  of  investi^tion  which  must  be  explored 
in  the  preparation  of  the  answer,  and  the  con- 
clusion at  which  we  have  arrived  is  that  with 
the  utmost  diligence  the  time  we  have  asked 
i«  reasonable  and  necessary. 

The  precedento  as.  to  time  for  answer  upon 
impeacnmento  before  the  Senate,  to  which  we 
have  had  opportunity  to  refer,  are  those  of 
Judge  Chase  and  Judge  Peck. 

In  the  case  of  Judge  Chase  time  was  allowed 
firom  the  3d  of  January  until  the  4th  of  Febru- 
ary next  succeeding  to  put  in  his  answer,  a 
period  of  thir(y-two  days;  but  in  this  case 
there  were  only  eight  articles,  and  Judge  Chase 
had  been  for  a  year  cognizant  of  most  of  the 
articles,  and  had  been  himself  engaged  in  pre- 
paring to  meet  them. 

In  the  case  of  Judge  Peck  there  was  "hni  a 
single  article.  Judge  Peck  asked  for  time  from 
the  10th  to  the  25th  of  May  to  put  in  his  an- 
swer, and  it  was  granted.  It  appears  that 
Judge  Peck  had  been  long  cognizant  of  the 
ground  laid  for  his  impeachment,  and  had  been 
present  before  the  committee  ofthe  House  upo* 
the  examination  ofthe  witnesses,  and  had  been 
permitted  by  the  House  of  Representotives  to 
present  to  that  body  an  elaborate  answer  to  the 
char|;es. 

It  IS  apparent  that  the  President  is  fairly  en- 
titled to  more  time  than  was  allowed  in  either 
of  the  foregoing  cases.  It  is  proper  to  add  that 
the  respondents  in  these  cases  were  lawyers, 
fully  capable  cf  preparing^  their  own  answers, 
and  that  no  pressiu);  official  duties  interfered 
with  their  attention  to_  titat  business;  whereas 
the  President,  not  being  a  lawyer,  must  rely 
on  his  counsel.  The  charges  involve  his  acts, 
declarations,  and  iutentioos,  as  to  all  which 
his  counsel  must  be  fully  advised  upon  consul- 
totion with  him,  step  by  step,  in  the  prepara- 
tion of  his  defense.  It  is  seldom  that  a  case 
requires  such  constant  communication  between 
client  and  counsel  as  this,  and  yet  such  com- 
munication can  only  be  had  at  such  intervals 
as  are  allowed  to  the  President  from  the  usual 
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hours  tlutt  must  b«  devoted  to  his  high  officUl 
duties. 

We  further  be^  leave  to  suggest  for  the  con- 
siderstioa  of  this  hoDoraUe  coart,  that  aa 
counsel,  careful  as  weU  of  their  owa  rej^ta- 
tion  as  of  the  iuterests  of  their  client  in  a 
case  of  such  magnitude  as  this,  so  out  of  the 
ordinal^  ranee  of  professional  experience, 
where  so  much  responsibility  is  felt,  they  sub- 
mit to  the  candid  consideration  of  the  court, 
that  they  have  a  right  to  ask  for  themselves 
such  opportunity  to  discharge  their  duty  as 
teems  to  them  to  be  absolutely  necessary. 
Henrt  Stanbert, 
B.  R.  Cdbtis,- 

Jbbemiah  S.  Bl^ok,  \  ,^.  TT  g 
William  M.  Evabts,  /  •*""'  °' 
TnoMAS  A.  R.  Nblsoh, 
Of  Coymtdfor  the  Respondent. 
Marek  18,  1868. 

Mr.  Manager  BIKGHAM.  Mr.  President, 
I  am  instructed  by  my  associate  managers  to 
suggest  to  the  Senate  that  under  the  eighth 
rule  adopted  by  the  Senate  for  the  goverumeut 
of  this  proceeding,  after  the  appearance  of 
die  accused  at  its  bar,  until  that  rule  be  set 
•side  by  the  action  of  the  Senate  a  motion  for 
eoQUnuaace  to  answer  is  not  allowed,  the  pro- 
vision of  the  rule  being  that  if  he  appear  he 
shall  answer ;  if  he  appear  and  fail  to  answer, 
the  case  shall  proceed  as  upon  thegeneral  issue ; 
if  he  do  not  appear  the  case  shall  proceed  as 
upon  the  general  issue.  The  managers  ap- 
peared at  the  bar  of  the  Senate  impressed  with 
the  belief  that  the  rule  meant  precisely  what 
it  says  ;  and  that  in  default-of  an  appearance 
the  trial  would  prooeed  as  upon  the  plea  of  not 
guilty ;  if  upon  appearance  no  answer  should 
be  filed,  in  the  language  of  the  rule  the  trial 
should  still  proceed  as  upon  the  plea  of  not 
guilty. 

Mr.  CURTIS.  Mr.  Chief  JmUob,  if  the  con- 
struction whieh  the  honorable  managers  have 
placed  upon  this  rule  be  the  correct  one,  the 
conusel  of  the  President  have  been  enUrely 
nisled  by  its  phraseology.  They  have  con- 
strued the  rule  in  the  lightof  other  similar  rules 
existing  in  courts  of  jastiee.  For  iostancet  in 
a  court  of  equity  over  which  your  Honor  in 
another  place  presides,  parties  are  by  a  sub- 
po&na  reqaired  to  appear  on  a  certain  day  and 
aaswer  toe  bill ;  but  certainly  it  was  never  un- 
derstood that  they  were  to  answer  the  bill  on 
tbeday  of  the  appearance.  So  it  is  in  a  variety 
of  other  legal  proceedings  j  parties  are  sum- 
moned to  Appear  on  a  certain  day,  but  the  day 
when  they  are  to  plead  is  either  fixed  by  some 
gjeneral  rule  of  the  tribunal  or  there  is  to  be  a 
special  order  in  the  particular  case>  Here  we 
find  a  rule  by  which  the  President  is  required 
to  appear  on  this  d^y  and  "answer'*  and 
''abide."  Certainly  tliat  part  of  the  rule  which 
relates  to  abiding  has  reference  to  future  pro- 
ceedings and  to  the  final  result  of  the  case. 
And  so,  as  we  have  eonstrued  the  rule,  that  part 
of  it  which  relates  to  answering  has  reference 
toa  future  proceeding,  which  occurs  in  the  ordi- 
nary coarse  of  justice,  as  I  have  stated,  either 
•«Mler  soaae  general  rule  or  by  a  special  order 
of  the  court  We  submit,  therefore,  as  coun- 
sel for  the  President,  that  this  interpretation 
of  the  rule  whieh  is  placed  upon  it  by  the  hon- 
orable mamgers  is  not  the  correct  one. 

Mr.  Manager  WILSON.  Mr.  President,  I 
daaire  t«  say  on  behalf  of  the  managers  that  we 
do  not  see  how  it  were  possible  for  the  eighth 
rule  adopted  by  the  Seaiate  to  mislead  the  re- 
spondeator  counseL   That  rule  provides  that — 

"Opon  the  prasMtation  of  IhearticlMof  impeoeh- 
■cnt  and  the  vrsaoiiaitioB  of  the  Sanat*  aa  hereio- 
baforo  providad  a  writof  fttminoos  shall  iuuo  to  the 
aerusea,  reciting  said  artfolet,  and  notif|)riDS  him  to 
avpaar  oefsr*  tlte  Senat*  on  a  ilay  aad  at  a  plaoe  to 
M  Ixod  hyih*  Sanate  and  naaied  in  auoh  writ  and 
■le  bis  aoswar  to  said  arlicloa  of  impcaclimont,  and 
lostaod  to  and  abide  the  orders  andjadcmentaof  the 
SMata  thereon." 

The  rule  farther  provides  that— > 

"  If  the  aoeased.  after  aervjfie,  shall  fail  to  appear, 
oithcrln  person  or  by  tM.<rm>r,  on  the  day  so  nxed 
tbarafcr,  aa  afWasMd,  at  appaariag  aball  fail  to  He 


his  answer  to  such  articles  of  impeachment,  the  trial 
shall  proceed  neverthlesg  aa  upon  a  plea  of  not 
guilty." 

The  learned  counsel,  in  the  professional 
statement  submitted  to  the  Senate,  refer  to  the 
cases  of  Judge  Chase  and  Judge  Peck.  I  pre- 
sume that  in  the  examination  of  the  records  of 
those  cases  the  attention  of  counsel  was  di- 
rected to  the  rules  adopted  by  the  Senate  for 
the  government  of  its  action  oa  the  trial  of 
those  cases.  By  reference  to  the  rules  adopted 
by  the  Senate  for  the  trial  of  the  cases  of  Judge 
Cihase  and  Judge  Peck  we  find  that  a  very 
material  change  has  been  made  by  the  Senate 
in  the  adaption  of  the  present  rules.  The 
third  rule  in  the  case  of  the  trial  of  Judge  Chase 
prescribed  the  form  of  summogs,  and  required 
that  on  the  day  to  be  fixed  the  respondent 
should  appear,  and  "then  and  there  answer." 
The  same  rule  was  adopted  in  the  Peck  ca^. 
But  the  present  rule  adds  to  the  rule  of  those 
cases  the  words  to  which  I  have  called  the 
attention  of  the  Senate,  that  he  shall  appear 
"and  file  his  answer  to  said  articles  of  im- 
peachment," and  that  if,  on  appearing;,  he 
''  shall  fail  to  file  his  answer  to  such  articles  of 
impeachment,  the  trial  shall  proceed  never- 
theless as  upon  a  plea  of  not  guilty." 

I  submit,  therefore,  Mr.  President,  that  the 
change  which  has  been  made  in  the  rules  for 
the  government  of  this  case  must  have  been 
made  for  some  good  reason.  What  that  rea- 
son may  have  been  may  be  a  subject  of  dis- 
cussion in  tbis  case  hereafter ;  but  the  change 
meets  us  upon  the  presentation  of  this  motion ; 
and  we  therefore  ask,  on  the  part  of  the  House 
of  Representatives,  which  we  are  here  repre- 
senting, that  the  rule  adopted  by  the  Senate 
for  the  government  of  this  case  may  be  en- 
forced. It  is  for  the  Senate  to  say  whether 
the  rule  shall  stand  as  a  rule  to  govern  the 
case,  or  whether  it  shall  be  changed ;  but, 
standing  as  a  rule  at  this  time,  we  ask  for  its 
enforcement. 

Mr.  STANBERY.  Mr.  Chief  Justice,  the 
objection  taken  by  the  honorable  managers  is 
so  singular  that  in  the  whole  course  of  my 
practice  I  have  net  met  with  aa  exaasple  like 
It.  A  case  like  this,  Mr.  Chief  Justioe,  in 
which  (be  President  of  the  United  States  is 
arraigned  upon  an  impeachment  presented  by 
die  House  of  Representatives — a  case  of  the 
greatest  magnitude  we  have  ever  had — is,  as 
to  lime,  to  be  treated  as  if  it  were  a  case  be- 
fore a  police  court,  to  be  put  through  with 
railroad  speed  on  the  first  day  the  criminal 
appears!  Where  do  my  learned  friends  find 
a  precedent  for  calliag  on  the  trial  upon  this 
d|y  ?  It  is  in  the  language  of  their  summons, 
fliey  say,  "  We  have  notified  yon  to  appear 
here  and  answer  on  a  given  day."  We  are 
here ;  we  enter  our  appearance ;  but  they  ask. 
"Where  is  yonr  answer?"  -As  mv  learned 
brother  [Mr.  Curtis]  has  said,  yon  have  used 
precisely  the  language  that  is  used  in  a  sub- 
poena in  chancery ;  bnt  who  ever  heard  that 
when  the  defendant  in  a  chancery  bill  enters 
his  appearance  he  must  come  with  his  answer, 
ready  to  go  on  with  the  case,  and  enter  upon 
the  trial?  We  were  snromoued  to  appear  and 
answer ;  we  have  entered  our  appearance  and 
stated  that  we  propose  to  answer ;  we  do  not 
wish  this  case  to  go  by  default;  we  want  a 
reasonable  time ;  nothing  more. 

Consider,  >f  Tou  please,  that  it  is  but  a  few 
da^s  since  the  President  has  been  served  with 
this  summons;  that,  aa  yet,  all  his  counsel  are 
not  present.  Your  Honor  will  observe  that  of 
the  five  counsel  who  have  signed  this  profes- 
sional statement  two  are  not  present  and  can- 
not be  present  to-day,  and  are  not  (at  least,  I 
am  sure,  one  is  not)  in  Ibe  city  to-day.  Not 
one  of  us,  on  looking  at  these  rules,  ever  sus- 
pected that  it  was  the  intention  to  bring  o"  (he 
trial  tbis  day.  And  yet  I  understand  the 
learned  gentlemen  who  read  thefe  rules  to  so 
read  them  according  to  the  letter  that  we  mnst 
go  on  to-day.  Now,  let  us  see  bow  it  will  do 
to  read  them  all  according  to  the  letter.  If 
the  gentlemen  are  right,  if  we  are  here  to  an- 


gwer  tor^ay,  and  to  go  into  the  trial  to-day, 
then  tilts  is  die  day  fixed  for  the  trial  by  yonr 
rales.     Let  us  see  whether  it  is. 

Rule  nine  proxidee : 

"At  twalTs  o'aieek  and  tUrty  miaMtas  aOwveea 
of  the  day  appointed  for  the  return  or  the  soimnons 
against  the  person  impeached," 

This  is  the  return  day ;  it  is  not  the  trial 
day.  The  letter  answers  the  gentlemen.  Ac- 
cording to  the  letter  of  the  eighth  rule  they 
say  "this  is  the  trial  day;  go  On;  not  a  mo- 
ment's delay  •,  file  your  answer  and  proceed 
to  trial ;  or  without  yonr  answer  let  a  general 
plea  of  not  guilty  be  entered,  and  proceed  at 
once  with  the  trial."  The  ninth  rule  says  this 
is  the  return  day,  not  the  trial  day.  Then  tlie 
tenth  rule  says : 

"  The  person  impeached  shaTl  then  be  oatled  to 
appear  and   answer  the  articles   of  impeachment 


That  is  the  call  made  on  the  return  dajr. 
The  accused  is  called  to  appear  and  answer. 
He  is  here  ;  he  appears ;  he  states  his  willing^ 
ness  to.  answer ;  ne  only  asks  a  reasonable 
time  to  prepare  the  answer.  Then  role  eleven 
speaks  "  ot  the  day  appointed  for  the  trial." 
That  is  not  this  day.  This  day,  the  day  which 
the  gentlemen  would  make  the  first  day  of  the 
trial,  is,  in  yonr  own  rules,  put  down  for  the 
return  da^,  and  you  mnst  have  some  other  day 
fbr  the  trial  day  to  suit  the  convenience  of  the 
parties ;  so  that  the  letter  ot  one  mle  answers 
the  letter  of  another  rule. 

Bnt,  pra^,  Mr.  Chief  Jastiee,  is  it  pdssible 
that  under  these  circumstances  we  are  to  be 
caught  iA  this  trap  of  the  letter  ?  As  yet  there 
has  not  been  time  to  prep««  an  answer  to  a 
single  one  of  these  articles.  As  yet  the  Presi- 
dent has  been  engaged  in  procuring  his  conn- 
sel,  and  all  the  time  occupied  with  so  much 
consultation  as  was  necessary  to  enable  us  to 
fix  the  shortest  period  4hich  in  our  judgment 
is  necessary  for  the  due  preparation  of  his 
answer. 

'Now,  look  back  through  the  whole  line  of 
impeachments,  even  to  &e  worst  times,  and 
where  there  whs  the  greatest  haste  ;  go  back 
to  English  precedents,  and  English  fair  pliqr 
always  gave  lair  time.  This  is  the  first  instance 
to  be  found  on  record  anywhere,  in  which, 
upon  the  appearance  day,  die  defendant  was 
reqaired  to  put  in  bis  answer  and  immediately 
proceed  to  the  trial.  Why,  sir,  we  have  not  a 
witness  summoned  ;  we  hardly  know  what 
witnesses  to  summon  until  the  pleadings  are 
prepared.     We  are  entirely  at  sea. 

1  submit,  Mr.  Chief  Jnstice,  to  the  honor- 
able court  that  are  to  try  this  case,  whether 
we  are  to  be  put  through  with  this  railroad 
speed?  "Strike,  buthear."  Give_  us  the 
opportunity  that  even  in  common  civil  oases 
is  allowed  to  the  defendant,  hardly  ever  less 
than  thirty  daye  for  his  pleading  and  answer ; 
more  often  sixty.  Give  us  time ;  give  us  a 
reasonable  time ;  and  then,  with  a  nur  hear- 
ing, we  shall  be  prepared  for  that  sentence, 
whatever  it  mn  be,  tnat  yoa  shall  pronounce. 

Mr.  Mmager  BINGHAM.  Mr.  President, 
itwaa 

The  CHIEF  JUSTICE.  Before  counsel 
proceed,  the  Chief  Jastiee  desires  to  state  to 
the  Senate  that  he  is  somewhat  embarrassed 
in  the  constmotion  of  the  rule.  The  twentv- 
first  rule  provides  that  "  the  ease  on  each  side 
shall  be  opened  by  one  person."  He  under- 
Biaade  that  as  referring  to  the  ease  made  when 
the  evidence  ie  all  in  and  the  cause  is  ready  for 
aigmnent.    llie  twentieth  mle  provides  tiiat — 

"All  p'rellnrinary  or  intarlaaatory  qaaations  and 
•U  motions  ihall  be  argnad  for  not  exoeadlog  one 
bear  on  each  side,  nnlaaa  the  Senate  shall  by  order 
axtand  the  tisM.'' 

Whether  that  limitation  is  intended  to  apply 
to  the  whole  argument  upon  each  side  or  to  the 
argament  of  each  counsel  who  may  address  the 
court  is  the  question  which  the  Chief  Justice 
is  at  a  loss  to  solve.  On  the  pending  motion  he 
lias  allowed  the  argument  to  proceed  without 
attempting  to  restrict  the  number  of  speakers, 
and,  unless  the  Senate  order  otherwise,  he  will 
prooeed  in  that  course. 
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Mr.  MMMgor  BINGfiAM .  Mr.  rresideBt, 
it  WM  net  mr  parnose  when  I  i«1««d  the  cmei- 
tion,  ander  the  roJe,  to  b«  decided  bj  the  Sen- 
Ate,  to  touch  in  $ay  way  upon  the  merits  of  any 
sppHeation  that  imghtawetfter  be  made,  after 
issue  joined,  for  an  extension  of  time  for  prep- 
aration for  the  trial.  The  only,  object  I  had  in 
Tiew,  Mr.  Presidenti  was  to  see  whether  the 
Senate  was  disposed  to  abide  by  its  own  rules, 
and  by  raising  the  question  to  remind  Senators 
of  what  they  do  know,  that  in  this  proceeding 
ttiey  are  a  rule  and  a  law  to  themseWes.  Neither 
the  common  law  nor  the  civil  law  fhrnishes 
any  rule  whatever  for  the  conduct  of  this  trial 
save,  it  may  be,  the  rule  which  governs  in  mat- 
ters of  evidence. 

There  is  nothing  more  clearly  settled  in  this 
oouDbry,  and  in  that  country  whence  we  derive 
our  laws  generally,  than  the  propositienisshioh 
I  have  jnst  stated ;  and  hence  the  necessity  that 
the  Senate  should  prescribe  mles  for  the  con- 
duct of  the  trial ;  and,  having  prescribed  rules, 
niy  assooiate  managers  and  mvself  deemed  it 
important  to  inquire  whether  those  rules,  upon 
the  threshold  of  the  prooeediag,  were  to  be 
disregarded  and  aet  aside. 

I  may  be  pardoned  for  saying  that  I  am  greatly 
aarprised  tA  the  hasty  word  which  dropped 
from  the  lips  of  my  learned  and  accomplished 
friend  who  has  jnst  taken  his  seat,  [Mr.  Stao- 
beiy,]  when  he  failed  to  -di'seriminate  between 
the  ejection  made  here  aad  an  objection  that 
aa^  hereafter  be  made  to  a  motion  for  the 
continoanoe  of  the  triaL  When  the  learned 
gentleman  spoke  of  the  trial  day,  he  seemed 
to  for{[et  that  the  trial  day  never  comes  until 
iaaiie  joined.  Why,  Mr.  President,  there  is 
nothing  dearer^  nothmg  better  known,  I  think, 
to  my  warned  niend  than  this,  that  the  making 
up  of  the  issne  before  any  tribunal  of  jusUce 
and  the  trial  are  very  distinct  transactions — 
perfectly  distinct. 

A  very  remarkable  case  in  the  twelfth  vol- 
ume of  State  Trials  liaa  b^ore  me,  wherein 
Lord.  Holt  presided,  on  the  trial  of  Sir  Richard 
Orahme.Yisconat  Preston,  and  others,  charged 
with  hign  treason.  In  that  case  the  aconsed 
appeared,  as  the  aconsed  by  the  learned  gen- 
tlemen appears  this  morning,  after  the  indict- 
ment presented  in  the  court,  and  before  plea 
asked  for  continuance.  The-  answer  that  fell 
from  the  lips  of  the  Lord  Chief  Justice  was, 
we  are  not  to  oonwder  the  qoestioo  of  trial  or 
the  lime  of  trial  until  plea  be  pleaded..  Let 
me  give  his  very  words : 

"  L.  C.  Holt.  M7  lord,  wa  debate  ths  Use  of  your 
trial  too  early:  for  you  most  put  yooraeli  upon  your 
trial  first  by  pleading." 

And  when  Lord  Preston  presses  him  again 
en  the  point  Lord  Chief  Justice  Holt  responds 


'  BI7  lord,  we  osnnot  dispute  with  tou  oonoeming 
yoar  Msl  till  yea  have  pleaded.  I  know  not  what 
yen  will  say  to  it;  for  aasht  I  know  there  may  be  no 
oooMion  for  a  trial.   I  caanot  tell  what  you  will 


oooneion  for  a  trial.  I  caanot  tell  wnat  you  will 
plead ;  your  Iwdship  mast  answer  to  the  Indictment 
before  we  can  enter  mt*  the  debate  of  this  matter."— 
nSlml»Tnalf.tlU. 

The  wghth  rale  of  the  Senate,  last  clause, 
provides  that  if  the  party  appearing  shalj  plead 
Kliilty  there  may  be  no  fnrtner  proceedings  in 
the  case,  no  teial  about  it;  nothing  remains  to 
be  dene  bat  to  pronoonoe  judgment  under  the 
ConatitatioB.  It  is  time  enough  for  as  to  talk 
aboat  a  trial  when  we  have  an  isaue.  The  rale 
is  a  plain  one,  a  simple  one. 

And  I  may  be  patdoaed  for  ss^ng  that  I 
fail  to  perceive  anything  in  mles  tea  or  eleven 
to  which  the  learned  ooansel  have  referred  dwt 
by  aay  kind  of  ooaetraotioa  can  be  sappoeed  to 
limit  the  sfiect  of  the  words  in  rale  eight,  to  wit : 

"  H  the  aeoused.  after  serviee.  shall  fail  to  appear, 
either  in  penon  or  by  attoroey,  on  the  day  so  Ized 
therefor  ae  aforesaid,  orappearipgsbsllMI  to  file  fau 
aoswet.  (on  the  day  on  whiah  be  u  sossmoned  to 
appenrj  the  trial  shall  proceed  nevertheless  as  npon 
aplaaofnotgoiHy." 

When  words  are  plain  in  a  written  law  there 
is  an  end  to  all  construction ;  they  must  be 
followed.  The  managers  so  thon^t  when  they 
appeared  at  this  bar.  All  they  ask  is  the  en- 
forcement of  the  rule,  not  a  postponement  of 
forty  davs,  and  at  the  end  or  that  time  to  be 
met  with  a  dilatory  ple»— •  motion,  if  you 


please,  to  quash  the  articles,  or  a  question  rais- 
mg  the  inquiry  whether  this  is  the  Senate  of 
the  United  States. 

It  seems  to  me,  if  I  may  be  pardoned  for 
making  one  further  remark,  that  in  prescribing 
by  this  rule  that  the  summons,  with  a  copy  of 
the  articles,  should  issue,  to  be  returned  on  a 
day  certain,  giving,  as  in  this  case,  six  days  in 
advance,  it  was  intended  thereby  to  require  as 
well  as  to  enable  the  party  on  the  day  fixed  for 
his  appearance,  as  the  rule  prescribes,  to  come 
to  this  bar  prepared  to  make  answer  to  the 
articles. 

Permit  me  to  say  further— what  is  doubtless 
known  to  every  one  within  the  hearing  of  my 
voice — that  technical  rules  do  in  no  wise  con- 
trol *or  limit  or  fetter  the  action  of  this  body ; 
and  under  the  plea  of  "not  guilty."  as  pro- 
vided in  the  rules,  every  conceivable  defense 
that  the  party  accused  could  make  to  the  articles 
here  preferred  can  be  admitted.  Why,  theh, 
this  delay  of  forty  days  to  draw  up  an  answer 
of  not  guilty? 

But  what  we  desire  to  know  on  behalf  of  the 
House  of  Representatives,  by  whose  order  we 
appear  here,  is  whether  an  answer  is  to  be  filed 
in  accordance  with  the  rule :  and,  if  it  be  not 
filed,  whether  the  rule  itself  is  to  be  enforced 
by  the  Senate  which  made  it,  and  a  plea  of 
not  guilty  be  Entered  for  the  accused.  That 
is  our  inquiry.  It  is  not  my  purpose  to  enter 
into  any  discussion  upon  the  question  of  post- 
poning the  day  for  the  commencement  or  the 
triaU  My  desire  is  at  present  to  see  whether, 
under  this  rale,  and  by  force  of  this  rule,  we 
can  obtain  an  issue. 

The  CHIEF  JUSTICE.  Senators,  the  coun- 
sel for  the  President  submit  a  motion  that  forty 
days  be  allowed  for  the  preparation  of  his 
answer.  The  rule  requires  that  this,  as  other 
questions,  shall  be  taken  without  debate  by 
Senators.  Ton  who  are  in  favor  of  that  motion 
will  say  "ay." 

Mr.  EDMUN,DS.  Upon  that  tabject  I  sab- 
mit  the  following  order : 

Ontared,  That  the  respondent  filehis  answer  to  the 
articles  of  impeaebment  on  or  before  the  1st  day  of 
April  next,  and  that  the  maiiasers  ortheimpesohmeat 
lie  (heir  replieation  thereto  within  three  days  there- 
after, and  that  the  matter  stand  for  trial  on  Monday. 
April  6, 1868. 

Mr.  MORTON.  I  move  that  the  Senate 
retire  to  consult  in  regard  to  its  determination. 

Mr.  Manager  BINGHAM.  lam  instructed 
by  the  managers  respectfully  to  ask  that  the 
Senate  shall  pass  upon  the  motion  to  reject 
under  the  eighth  rule  of  this  Senate  until  that 
rule  be  set  aside  the  application  to  defer  the 
day  of  answer.  ^^ 

The  CHIEF  JUSTICE.  The  motion  of  Wb 
counsel  for  the  President  is  in  order.  The  Chair 
regards  the  motion  submitted  by  the  Senator 
from  Vermont  [Mr.  Epmdnds]  as  in  the  nature 
of  an  amendment ;  and  the  first  question  will  be 
upon  agreeing  to  the  order  submitted  by  him. 

Mr,  CONKLING.  What  becomes  of  the 
motion  of  the  Senator  from  Indiana? 

Mr.  SUMNER.  What  was  the  motion  of 
the  Senator  from  Indiana? 

Mr.  MORTON.  That  the  Senate  reUre  to 
consult  in  regard  to  its  determination. 

Mr.  SUMNER.    That  is  the  true  motion. 

The  CHIEF  JUSTICE.  The  question  is 
on  the  motion  of  the  Senator  from  Indiana, 
that  the  court  now  retire  for  consultation. 

The  motion  was  agreed  to;  and  at  three 
minutes  before  two  o'clock  the  Senators,  with 
the  Chief  Justice,  repaired  to  the  reception 
room  of  the  Senate  for  consultation. 

At  eight  minutes  past  four  o'clock  the  Sen- 
ators returned  to  the  Senate  Chamber,  and  the 
Chief  Justice  resumed  the  chair. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
is  instructed  to  state  to  the  counsel  for  the  ac- 
cused that  the  motion  made  by  them  is  over- 
ruled denied,  and  that  the  Senate  has  adopted 
an  order,  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows : 

OnUnd,  That  the  respondent  file  answer  to  the 
articles  of  impeHohment  on  or  before  Monday,  the 
Z9d  day  of  Mareh  instant. 


Mr.  Manager  BIKOHAM.    Mr.  President, 

I  am  instructed  by  the  managers  to  submit  to 
the  consideration  of  the  Senate  a  motion  which 
I  send  to  the  desk  to  be  read. 

Ttte  Secretary  read  as  follows : 

The  manaceri  ask  the  Senate  req>eatAilly  to  adopt 
the  follewinr  order : 

Ordertd,  That  upon  the  filing  of  a  replication  by 
the  managers  on  toe  part  of  the  House  of  Represent- 
atives the  trial  of  Andrew  Johnson,  President  of  the 
miited  States,  npon  the  articles  of  imipeaohment  ex- 
hibited by  the  House  of  Representatives  shall  pro- 
ceed foitnwitn. 

The  CHIEF  JUSTICE  pot  the  question 
npon  the  order  asked  by  the  managers  and 
declared  that  it  appeared  to  be  refused. 

Mr.  SUMNER  called  for  the  yeas  and  nays, 
and  they  were  ordered ;  and  being  taken,  re- 
sulted— yeas  25,  nays  26;  as  follows: 

YEAS— Messrs.  Csmeron,  Cattell,  Chaodler.  Cole. 
ConUing,  Conness,  Corbett,  Drake,  Ferry,  HarlaD, 
Howard,  Morgan,  Morton,  Nya,  Patterson  or  New 
Hanipshire,  Pomerovj.  Ramsey,  Ross,  Stewart,  Sum- 
ner, Thayer.Tlpton,  Williams.  WUsoDtaadYatat—2S. 

KATS— Mmsts.  Anthony,  Bayard.  Boofcalew,  Da- 
vis, Dixon,  Edmunds,  Fessenden.  Fowler,  Freling- 
huysen,  Onmes,  Henderson,  Hendriclu,  Howe,  John- 
son, McCreery,  Morrill  of  Maine,  Morrill  of  Ver- 
mont, Norton.  Patterson  of  TenneMee,  Salisbury. 
Sherman,  Sprogue,  Trumbull,  Van  Winkle,  Viokers, 
and  Willey— 26. 

ABSBNT-Messn.Cragln.Doolitile.  aodWade-*. 

The  CHIEF  JUSTICE.  The  order  asked 
by  the  managers  is  denied. 

Mr.  SHERMAN.  Mr.  (%ief  Justice,  I  saV 
mit  the  following  motion ; 

Ordend.  That  ths  trial  of  the  articles  of  impeaoh- 
mant  shall  proceed  on  the  6th  day  of  April  next. 

Mr.  WILSON.  I  move  to  amend  that  order 
by  striking  out  "the  6th  day  of  April"  and 
inserting  "the  1st  day  of  Apni." 

Mr.  Manager  BUTLER.  I  should  like  to 
inquire  of  the  President  and  the  Senate  if  the 
managers  in  behalf  of  the  House  of  Represent- 
atives have  a  right  to  be  heard  upon  that 
motion? 

Mr.  SUMNER.    Unqnestionably. 

The  CHIEF  JUSTICE.  The  Chair  is  of 
opinion  that  the  managers  have  a  right  to  be 
heard,  and  also  the  counsel  for  the  accused. 

Mr.  Manager  BUTLER/  Mr.  Preeident, 
and  gentlemen  of  the  Senate,  however  ungra- 
cious it  may  seem  on  the  part  of  the  managers 
acting  for  the  House  of  Representatives,  and 
thereby  representing  the  people  of  the  Unitad 
States,  to  press  an  early  trial  of  the  accused, 
yet  your  duty  to  those  who  sent  us  here,  rep- 
resenting their  wishes,  speaking  in  their  prea- 
euce  and  by  their  command,  the  state  of  the 
conntry,  the  interests  of  the  people,  all  seem 
to  require  that  w«  should  urge  the  speedieat 
possible  trial. 

Among  the  reasons  why  the  trial  riioald  be 
put  off,  which  the  learned  gentlemen  who 
appear  for  the  accused  have  brought  to  tko 
attention  of  the  Senate,  are  precedents  of  delay 
in  the  trials  of  the  earlier  aays  of  the  Repub- 
lic ;  and  we  were  told  that  "  railroad  q>eed  " 
ought  not  to  be  used  in  this  trial.  Sir,  whj 
not?  Railroads  have  affected  every  other  bnai- 
ness  in  the  civilized  world;  telegraphs  haiTe 
brought  places  together  that  were  tnonsanda 
of  miles  apart.  It  takes  less  time  to  send  to 
California  and  get  a  witness — it  takes  infinitely 
less  time,  if  I  may  use  so  strong  an  expree- 
sion.  to  send  a  message  for  him — from  Cali- 
fornia now  than  it  took  te  send  a  witness  from 
Philadelphia  to  Boston  at  the  trial  of  Judge 
Chase.  We  must  not  shnt  our  eyes  to  the  fact 
that  there  are  railrrads  and  thwt  there  are  t^e- 
graphs,  as  bearing  upon  this  trial.  They  gire 
the  accused  the  privilege  of  calling  his  coun- 
sel together  iastantly,  of  getting  answers  firom 
anv  witness  that  he  may  have  instantiy,  of 
bringing  him  here  in  hours  where  it  once,  asd 
not  long  ago,  took  months  j  and,  therefore,  I 
respectAilly  submit  that  it  is  not  to  be  over- 
looked that  railroads  and  telegraphs  have 
changed  the  order  of  time.  In  every  other 
business  of  life  we  recognize  that  change;  stud 
why  should  we  not  in  this? 

But  passing  from  that,  which  is  but  an  inci- 
dent and  a  detail  af  the  trial,  will  yoa  allow 
aer  fiutliar,  to  suggest  that  the  ordinary  eewae 
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of  jostiee,  die  mcdinaej  delays  in  coart,  the 
ordinary  time  given  in  ordinary  cages  for  men 
to  aaswer  when  called  before  tribanalg  of  iod- 
dee,  have  no  appUoation  to  this  case.  The 
rales  by  which  cases  are  heard  and  determined 
before  the  Supreme  Court  of  the  United  States 
are  not  mles  applicable  to  the  case  at  bar; 
and  for  this  reason,  if  for  no  other,  when  ordi- 
nary trials  are  had,  vhen  ordinary  questions 
are  examined  at  the  bar  of  any  court,  there  is 
no  danger  to  the  common  weal  in  delay  j  the 
Bepublic  may  take  no  detriment  if  the  trial  is 
postponed;  to'  give  the  accused  time  injures 
nobody ;  to  erant  him  indulseoce  hurts  no  one, 
and  may  help  one,  and  perhaps  an  innocent, 
man.  But  here  the  House  of  Bepresentatires 
have  presented  at  the  bar  of  the  Senate,  in  the 
most  solemn  form,  the  Chief  Executive  officer 
of  the  nation.  The^  say  (and  they  desire  your 
judgment  opoa  their  accnsatiou)  that  he  has 
usurped  power  which  does  not  belong  to  him; 
that  ne  is  at  this  very  time  breaking  the  laws 
solemnly  enacted  by  you,  the  Senate,  and  those 
who  present  him  here,  the  Congress  of  the  Uni- 
ted States,  and  that  he  still  proposes  so  to  do. 

Sir,  who  is  the  criminal — I  beg  pardon  for 
the  word — the  respondent  at  the  bar? '  He  is 
the  Chief  Executive  of  the  nation ;  and  when  I 
have  said  that,  I  have  taken  out  from  all  ordi- 
nary rules  this  trial,  because  I  submit  with  def- 
erence that  here  and  now,  for  the  first  time  in 
the  history  of  the  world,  has  any  nation  brought 
its  ruler  to  the  ba^of  its  highest  tribunal  in  a 
constitutional  method,  under  the  roles  aad 
forms  prescribed  by  its  Constitution ;  and  there- 
fore all  the  rales,  all  the  analogies,  all  the  like- 
ness to  a  common  and  ordinary  trial  of  ai^ 
cause,  civil  or  criminal,  cease  at  once,  are  si- 
lent, and  ought  not  to  weigh  in  judgment. 
Other  nations  nave  tried  and  condemned  their 
kings  and  mlers,  but  the  process  has  always 
been  in  violence  and  subversive  of  their  Con-, 
stitotioM  and  itaaiewotk  of  government,  not 
in  sabmission  to  and  accordance  with  it. 

Whea  I  Mtma  tiM  respondent  as  the  CUaf 
Bxc«ativie,  I  say  he  is  tiie  Comraander-ai- 
Chief  of  your  armies ;  he  specially  claims  that ' 
oommaad,  not  by  force  asd  under  the  limita- 
tions of  yoor  lawBt  bat  as  a  prerogative  of  his 
ofBce  and  sabjeet  to  bis  arbitrary  will.  He 
eontrols,  through  his  subordinates,  your  Treas- 
ary.  He  commands  your  Navy.  Thus  he  has 
all  elements  of  powei.  He  controls  your  for- 
dgn  relations.  In  any  hour  of  passion,  of 
prqndice,  of  revenge  for  fancied  wrong  in  his 
own  vtiod,  be  may  complicate  your  peace  with 
any  nation  of  the  earth,  even  while  he  is  being 
arraigned  as  a  respondent  at  your  bar.  And 
mark  me,  sir,  may  I  respectfully  submit  that 
the  very  qaeadoa  here  at  issue  this  day  and 
tills  hour  18,  whether  he  shall  control  beyond 
the  res^  of  yonr  laws,  and  outside  of  your 
laws,  the  Army  of  the  United  States.  The 
one  greatest  of  all  questions  here  at  issue  is, 
whether  be  shall  be  able,  against  law — setting 
aside  yonr  laws,  setting  aside  the  decrees  of 
the  Senata,  setting  aside  the  laws  enacted  by 
Congrees,  overriding  the  legislative  power  of 
the  country,  claiming  it  as  an  attribute  of  ex- 
ecutive power  only,  to  control  the  great  mili- 
tary arm  of  this  Government,  and  coatiol  it  if 
he  chooses  at  his  own  good  pleasure,  its  your 
ruin  and  the  ruin  of  the  country. 

Indeed,  sir,  do  we  not  know,  may  we  not 
upon  this  motion  assume,  the  fact  upon  com- 
mon &me  and  the  current  history  of  events 
tilat  the  whole  business  of  the  War  Depart- 
ment of  this  country  pauses  until  this  trial 
goes  thfoagh?  He  will  not  recognize,  as  we 
all  know,  Uie  Secretaryof  War,  him  whom  this 
body  has  declared  the  legal  Secretary  of  War, 
and  whom  Congress,  under  its  power  legiti- 
mately exercised,  has  determined  shaJl  be 
recognized  as  the  \ega\  Secretary  of  War.  Do 
we  not  also  know,  that  while  he  claims  to  have 
appointed  a  Secretary  ad  inierim,  he  dare  not 
r«c(wnize  him  ;  and  uins  the  entire  business  of 
the  War  Department  is  stopped.  The  Senate 
of  the  United  States  have  confirmed  the  ap- 
pointaeot  of  many  a  pliant  offlcw  of  the 
Army  who,  by  law  and  by  right,  ought  to  hare 


his  duties  and  pay  commence  the  day  aad 
the  hour  when  his  commission  reaches  him  ; 
yet  those  commissions  have  been  delayed 
weeks,  and  the  proposition  on  bis  part  is 
that  they  shall  be  delayed  at  least  forty  days 
longer — as  long  as  it  took  God  to  destroy  the 
world  by  a  flood — and  for  what?  In  order  that 
five  very  respectable,  highly  intelligent,  very 
learned,  and  able  lawyers  may  write  aa  an- 
swer to  certain  articles  of  impeachment.  Hav- 
ing failed  in  that,  now  the  proposition  is  to 
delay  more  and  more,  while  there  is  at  least 
one  department  of  the  Government  thrown 
into  confusion  and  disorganization,  aa  we  are 
thus  delaying. 

But,  sir,  uis  is  the  least  of  the  mischiefs  of 
delay.  The  great  poke  of  the  nation  beats 
perturbedly  while  even  this  strictly  constitu- 
tional but  highly  and  truly  anomalous  pro- 
ceeding goes  on'.  It  pauses  fitfully  when  we 
pause,  and  goes  forward  when  we  go  forward ; 
and  the  very  question  of  national  prosperity 
in  this  country  arising  out  of  the  desire  of  men 
to  have  business  interests  settled,  to  have  pros- 
perity return,  to  have  the  spring  open  as  an»- 
eicionsly  under  our  laws  as  it  will  under  the 
Lws  of  natare,  depend  upon  oar  actions  here 
and  now.  I  say  the  Very  pulse  of  the  country 
beats  here,  and,  beating  fitfully,  requires  us  to 
still  it  by  bringing  ^is  respondent  to  justioa, 
from  whidb  God  send  him  a  good  deliverance, 
if  he  so  deserve,  at  the  earliest  possible  hour, 
ay,  the  very  earliest  hoar  consistently  with  the 
preservation  of  his  r^hts.  Instead,  therefore, 
of  fixing  a  time  now  in  advance  when  he  shall 
be  tried,-  (if  you  will  allow  me  respectfully  to 
say  as  much.)  giving  him  time,  which  he  may 
be  svpposed  to  want  for  preparation  of  bis 
trial,  fix  the  trial  at  an  early  dav,  and  then,  if 
his  counsel  choose  to  draw  analogies  firom  the 
trials  of  criminal  law  or  the  civil  law,  let  him, 
when  be  comes  here,  under  his  oath  and  under 
the  certificate  of  his  counsel,  say  that  he  can- 
not get  ready  to  meet  a  given  article,  and  if 
be  shows  due  diligence  then  give  him  all  the 
time  be  ongfat  to  have  to  fairly  put  before  you 
the  exact  form  and  feature  of  everythtag  he 
has  done. 

But,  I  humbly  submit,  do  not  in  advance 
presume  that  he  cannot  get  ready  until  be 
comes  and  shows  to  the  Senate  some  reason, 
upon  his  oath,  why  he  may  not  be  ready.  Lat 
every  part  of  Uie  case  stand  upon  its  own 
merits.  If  the  respondent  comes  here  aad 
sa<  s  to  the  Senate,  after  he  puts  in  his  answer, 
"I  am  not  ready  for  trial,  because  I  cannot 
get  a  given  witness,"  let  him,  as  his  counsel 
claims  we  ought  to  do,  follow  the  ordinary 
mle  and  say  to  the  Sanate,  "If  I  could  get 
that  witness  he  would  testify  thus,  and  thus, 
and  thus;"  and  the  mana^rs  would  answer, 
"We  will  either  produce  him  here  at  the  bar 
when  you  call  him,  or  we  will  admit  that  he 
will  testify  thus,  and  thus,  and  thus,  and  you 
shall  have  the  entire,  benefit  of  the  testimony ; 
for  God  forbid — and  I  speak  with  all  rever- 
ence— that  we  shall  deprive  him  of  a  single 
right  or  a  single  indulgence  eoasisteat  with 
the  public  safety  and  speedy  justice.  There- 
fore, whenever  any  such  motion  is  made,  you, 
Senators,  I  respectfully  submit,  will  be  reikdy, 
able,  and  willing,  desirous  to  meet  it,  and 
grant  indulgence  when  a  case  is  made  eat  for 
indulgence. 

Allow  me  one  other  word.  We  ask  no  more 
of  the  Senate  as  against  this  defendant  than 
what  we  are  willing  to  deal  to  ourselves.  The 
great,  perhaps  the  determining,  act  upon  which 
the  respondent  is  here  brought  to  your  bar 
was  committed  by  him  on  the  2lBt  of  February. 
He  knew  it  and  all  its  consequences  then  as 
well  and  better  than  we  could.  The  House  of 
Representatives  dealt  with  the  action  of  the 
respondent  on  the  22d.  On  the  4th  of  Mandi 
we  brought  before  the  Senate  and  to  his  notice 
what  we  claimed  were  the  legal  consequences 
of  that  act.  We  are  now  come  here  ready  for 
trial  of  our  accusation  founded  upon  that  act. 
We  are  here  instant  for  trial,  pressing  for  trial 
de  die  in  diem.  Make  the  days  as  long  as  the 
judges  of  England  made  then  whea  tkay  sat 


tweaty-two  hoars  out  of  the  twenty-fonr  in  tb* 
trial  of  great  criminous,  and  wa,  ue  maui^ra 
on  behalf  of  the.  House  of  Bepresentatives, 
God  giving  us  strength,  will  still  attend  here 
at  your  bar  every  hour  and  every  moment,  your 
humble  servitors,  for  the  purpose  of  justice,. 
We  have  had  only  from  the  22a  of  February  to" 
now  to  make  ready  for  the  trial  of  the  accusa- 
tion. He  has  had  just  as  long.  He  knew  at 
first  more  about  this  action  of  his  than  we 
could.  He  knows  all  about  it  now.  He  kno  w^ 
exactly  what  ^  has  done,  and  why  and  how 
he  has  done  it.  We  can  only  partly  guess  at 
all  be  has  done  from  the  part  we  see  yet.  We 
are  willing  togototrialonbehalf  of  the  peopU 
of  the  United  States,  say  with  only  these  font- 
teen  days'  preparation.  You  have  granted  hint 
seven  more,  say'twenty-one  in  all,  and  we  ask, 
t&et  jou  have  given  him  one  third  more  tipaa 
than  we  have  had  to  prosecute,  at  least  that  ha 
shall  be  held  to  meet  us  with  the  defense. 

Sir,  I  trust  you  will  pardon  me  a  singl* 
further  suggestion.  I  hope  hereafter  no  m^k 
anywhere  will  say  that  the  charges  upon  whic)^ 
we  have  arraigned  Andrew  Johnson  at  this  bM 
are  either  frivolous,  unsubstantial,  or  of  none 
eflect,-  because  five  gentlemen  of  the  highest 
respectability,  skill,  and  legal  acnmen  aseoua- 
sel — I  know  one  of  them  would  not  for  bialifo 
•«y  what  he  did  not  believe— hare  told  us  thai 
the  articles  of  impeachment  were  so  grave  and 
so  substantial  tJtat  it  would  take  them  forty  days 
even  to  write  an  answer  to  them.  The  charge* 
are  so  grave,  so  momentous,  so  potest,  toati 
with  all  their  legal  ability,  forty  dajrs  will  ht 
required  to  write  an  answer ;  aad  then,  after 
they  have  had  forty  days  ia  addition  to  tei| 
already,  giviug  them  fifty  da^s,  they  say  (ixeg 
would  need  still  further  time  for  preparatioa 
to  meet  us  on  the  trial  of  these  charges.  I  maj 
onlv  humbly  hop*  ihat  I  have  made  myself 
understood  in  this  unprepared  and  hurried 
statement  of  some  reasons  which  press  on  my 
assooiates  and  iqyself  to  urge  forward  this 
tri^. 

You  will  see  their  force  and  the  arguments 
which  should  accompany  them  much  belter 
than  I  can  state  tltem.  If  I  have  brought 
your  minds  (perhaps  a  little  swerved  by  pity 
and  clemency  for  so  ^ireat  aa  accused,)  again 
to  their  true  poise  of  judgment  upon  the  ques- 
tion of  the  necessity  for  this  country  that  jus- 
tice shall  speedily  be  done  upon  the  accused 
I  have  succeeded  in  all  I  ceuld  hope.  If  we 
are  mistaken  in  all  our  accusations  and  the 
respondent  is  the  great  and  good  itaa  be 
ought  to  be,  and  he  shall  go  free,  be  it  ao  i  tha 
country  will  have  quiet  then.  If  you  come  to 
the  other  d^naination  which  we  present  aad 
demand  you  shall  do  if  it  be  proved,  then  he 
that  so,  and  the  cobntiy  wiU  have  quiet.  Bat 
upon  this  so  great  trial,  I  pray,  let  us  not 
belittle  oarselves  with  the  analogies  of  the 
common  law  courts  or  tha  equity  courts  ar 
the  criminal  courts,  because  notaing  is  so  da>- 
gerous  to  mislead  us.  Let  us  deal  with  tfaU 
matter  as  one  wherein  the  life  of  the  nation 
hangs  trembling  in  the  scale;  where  the  rigbis 
of  the  nation  are  put  in  tha  balaaoe,  and  a  trial 
is  to  be  had  upon  the  greatest  question  that 
ever  yet  engaged  the  attention  of  an^bod^, 
however  learned  or  however  wise,  sitting  in 
judgment. 

Mr.  NELSON.  Mr.  Chief  Jnsdoe,  and  gen- 
tlemen of  the  Senate:  I  have  entered  this 
Chamber  as  one  of  the  counsel  of  the  Prea- 
dent  profoundly  impressed  with  the  idea  that 
this  is  the  most  exalted  judicial  tribunal  now 
upon  earth.  I  have  endeavored  in  coming 
here  to  divest  my  mind  of  the  idea  that  we  are 
to  engage  ia  political  disoussioa,  aad  to  feel 
impressed  witJi  the  thought  that  we  aspear 
beiora  a  tribunal  the  members  of  which  are 
sworn  as  jadges  to  toy  the  great  questioas 
whidi  have  beea  submitted  to  Uieir  ooneidea- 
tion ;  not  as  mere  party  c^ueationa,  bat  as  Um 
grand  tribunal  of  the  nation,  disposed  todia- 
pensejustioe  equally  between  two  of  the  peat- 
est  powers,  if  I  may  so  express  myaelf,  la  tae 
laaa.  I  have  come  here  undsr  tbe  impression 
,  that  there  ia  maofa  foiya  ia  tbe  obaervatian 
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SUPPLEMENT  TO 


wlmh  the  honorable  manager  made  in  regard 
to  the  forms  of 'proceeding  in  this  tribanal,  that 
it  is  not  to  b«  governed  dt  the  iron  and  rigid 
rules  of  law,  bat  that,  seeking  to  attain  jas- 
tice,  it  is  disposed  to  allow  the  largest  liberty  in 
the  progress  of  the  investigation,  both  to  the 
houorable  managers  on  the  part  of  the  Hoase 
of  Representatives  and  to  the  counsel  in  behalf 
of  the  President  of  the  United  States. 

Impressed  with  Ihe  idea  that  this  tribunal 
will  discard  in  a  great  degree  those  forms  and 
ceremonies  which  are  known  to  the  common 
law ;  that  it  does  not  stand  upon  demarrers ; 
(hut  it  will  not  stand  particularly  upon  the 
fttrms  of  evidence,  or  those  technical  rules 
which  prevail  in  other  eourts,  I  have  supposed 
that  there  was  nothing  improper  in  our  making 
an  appeal  to  this  tribnnal  for  time  to  answer 
the  charges  which  have  been  preferred  against 
the  President  of  the  United  States ;  and  that, 
instead  of  that  being  denied,  mach  more  liber- 
alitjr  would  be  extended  by  the  Senate  of  the 
nation  sitting  as  a  conrt  of  impeachment  than 
we  could  even  expect  upon  a  trial  in  one  of 
the  conrts  of  common  law. 

It  is  not  ray  purpose,  Mr.  Chief  Justice,  to 
enter  at  this  stage  into  a  discussion  6f  the 
chargjes  which  are  preferred  here,  though  it 
would  seem  to  be  invited  by  one  or  two  of  the 
Observations  which  were  made  by  the  honor- 
able manager,  [Mr.  Butlek,]  I  do  not  pro- 
pose at  this  stage  of  yonr  proeeedinga  to  enter 
into  any  discussion  of  them.  You  are  told, 
however,  that  it  is  right  in  a  case  of  this  kind 
to  proceed  with  railroad  speed  ;  and  that  in 
consequence  of  the  great  improvements  which 
have  been  made  in  the  country  we  can  proceed 
much  more  rapidly  in  the  investigation  of  a 
case  of  this  kind  than  such  a  case  could  be 
proceeded  with  a  few  years  ago.  Nevertheless, 
the  charges  which  are  maae  here  arc'charges 
of  the  gravest  importance.  The  qnestions 
which  will  have  to  be  considered  by  this  hon- 
iimble  body  are  questions  of  the  deepest  and 
proibundcst  interest  They  are  questions  in 
wliich  not  only  the  Representatives  of  the 
)x-ople  are  concerned,  but  the  people  them- 
iteiveshave  the  deepest  and  most  lasting  in- 
terest in  the  result  of  this  investigation.  Ques- 
tions are  raised  here  in  regard  to  differences 
of  opinion  between  the  Executive  of  the  nation 
and  the  honorable  House  of  Representatives 
■s  to  their  constitutional  powers  nod  as  to  the 
rights  which  they  respectively  claim.  These 
are  qnestions  of  the  utmost  gravity,  and  ques- 
tions wfaich^  in  the  view  we*  entertain  of  them 
should  receive  Ihe  most  deliberate  considera- 
tion on  the  part  of  the  Senate. 

I  trust  that  I  shall  be  p<uH)one4,by  th»  Chief 
Justice  and  the  Senators  in  making  an  allu- 
sion to  a  statute  which  has  long  been  in  force 
in  the  State  from  which  I  oome.  I  only  do  it 
for  the  purpose  of  making  a  brief  argument  by 
analogy  to  yon  and  the  honorable  body  whom 
I  am  addressing.  Wc  have  a  statute  in  the 
State  of  Tennessee,  which  has  long  been  in 
force,  which  provides  that  when  a  bill  of  in- 
dictment is  fonnd  against  an  individual,  and 
he  thinks,  owing  to  excitement  or  any  other 
cause,  he  may  not  hare  a  fair -trial  at  the  first 
term  of  the  court,  his  case  shall  be  continued 
Until  the  next  term.  The  mode  of  proceedine 
at  law-— and  no  man,  I  presume,  in  the  United 
Mtates  is  more  familiar  with  it  than  the  Chief 
Justice  whom  I  have  the  honor  of  addressing 
on  this  occasion — is  not  a  mode  of  railroad 
speed,  if  there  is  anything  under  the  heavens 
that  gives  to  judicial  proceedings  a  claim  to 
the  consideration  and  tne  approbation  of  man- 
kind it  is  the  fact  that  judges  and  courts  hasten 
■lowly  in  the  investigatioii  of  cases  that  are 
presented  to  them.  Nothing  is  done  or  pre- 
sanicd  to  be  done  in  a  state  of  excitement. 
Kvery  motnent  is  allowed  for  calm  and  feature 
deliberation.  The  courts  ate  in  the  habit  of 
invaatigaliugcaaMslowlv,  carefully,  cautiously, 
and  when  they  form  their  iudgments  and  pro- 
itouHce  their  opinions,  and  those  opiuions  are 
pnbliHked  to  the  world,  they  meet  the  sanction 
•r judicial  nrinds  and  legal  minds  everywhere, 
Mi4th«r  aaet  th*  approbatMa  and  tiie  ooafi-. 


dence  of  the  people  before  whom  they  are  pro- 
mulgated. If  this  is  and  ever  has  been  one  of 
the  proudest  characteristics,  if  I  may  so  ex- 
press myself,  of  the  forms  of  judicial  procead- 
ings  in  our  courts,  how  much  more  in  an  ex- 
alted and  honorable  body  like  this ;  how  much 
more  in  an  assembly  composed  of  some  of  the 
wisest  and  greatest  men  in  the  United  States, 
Senators  revered  and  honored  by  their  coun- 
trymen, Senators  who  from  their  position  are 
presumed  to  be  firee  from  reproach,  who  from 
their  position  are  presumed  to  be  calm  in  their 
deliberations  and  m  their  investigations — how 
much  more  in  such  a  body  as  this  ought  we  to 
proceed  cautiously  and  ought  eveiy  opportu- 
nity to  be  given  for  a  fitir  investigation? 

Mr.  Chief  Justice,  I  need  not  tell  you,  nor 
need  I  tell  many  of  the  honorable  Senators 
whom  I  address  on  this  occasion,  many  of  whom 
are  lawyers,  many  of  whom  have  been  clothed 
in  times  past  with  the  judicial  ermine,  that  in 
the  courts  of  law  the  vilest  criminal  who  ever 
was  arraigned  in  the  United  States  has  been 
given  time  for  preparation,  time  for  hearing. 
The  Constitution  ot  the  country  secures  to  the 
vilest  roan  in  the  land  the  right  not  ouly  to  be 
heard  himself,  but  to  be  heard  by  counsel ;  and 
no  matter  how  great  his  crime,  no  matter  how 
deep  may  be  the  malignity  of  the  offense  with 
which  he  is  charged,  he  is  tried  according  to 
the  forms  of  law ;  he  is  allowed  to  have  coun- 
sel ;  continuances  are  granted  to  him ;  if  he  is 
unable  to  obtain  justice  time  is  given  to  him, 
and  all  manner  ot  preparation  is  allowed  him. 

If  this  is  so  in  courts  of  common  law,  that  are 
fettered  and  bound  by  the  iron  rules  to  which 
I  have  adverted,  how  much  more  in  a  great 
tribanal  like  this,  that  does  not  follow  the  pre- 
cedents of  law,  but  that  is  aiming  and  seek- 
ing alone  to  attain  justice,  ought  we  to  be 
allowed  ample  time  for  preparation  in  refer- 
ence to  charges  of  the  nature  which  we  have 
here  ?  How  much  more,  sir,  should  such  time 
be  given  us? 

We  are  told  that  the  President  acted  in  re- 
gard to  one  of  the  matters  which  is  charged 
against  him  by  the  House  of  Representatives 
on  the  21st  of  February,  and  that  by  the  4th 
of  March — if  I  did  not  mistake  the  statement 
of  the  honorable  manager — tiie  Hoase  of  Rep- 
resentatives had  presented  this  aocasation 
against  the  Presiaent  of  the  United  States ; 
and  that,  therefore,  the  President,  who  knew 
what  he  was  doing,  should  be  prepared  for  his 
defense.  Mr.  Chief  Justice,  is  it  necessary  for 
nie  to  remind  you  and  honorable  Senators  that 
you  can  upon  a  page  of  foolscap  paper  pre- 
pare a  bill  of  indictment  against  an  individ- 
ual which  may  require  weeks  in  the  investiga- 
tion ?  Is  it  necessary  for  me  to  remind  this 
honorable  body  that  it  is  an  easy  thin^  to  make 
charges,  but  that  it  is  often  a  laborious  and 
difficult  thing  to  make  a  defense  against  those 
accusations? 

Reasoning  from  the  analogy  furnished  by 
such  proceedings  at  law,  I  earnestly  maintain 
before  this  honorable  body  that  suitable  time 
should  be  given  us  to  answer  the  charges  which 
are  made  here.  A  large  nnmber  of  these 
char|;e8 — ^thoa*  of  them  connected  with  the 
President's  action  in  reference  to  the  Secre- 
tary of  Waf — involve  qnestions  of  the  deepest 
importance,  They  involve  an  inquiry  running 
back  to  the  very  foundation  of  the  Govern- 
ment ;  they  involve  an  examination  of  the  pre- 
cedents which  have  been  set  by  different  Ad- 
ministrations ;  they  involve,  in  short,  the  most 
extensive  range  of  inquiry.  The  two  last 
charges  that  were  presented  by  the  House  of 
Representatives,  if  I  may  be  pardoned  for 
using  the  expression  in  the  view  which  I  enter- 
tain of  them,  open  Pandora's  box,  and  will 
cause  an  investigation  as  to  the  great  differ- 
ences of  opinion  which  huve  existed  between 
the  President^  and  the  House  of  Representa- 
tires,  an  inquiry  which,  so  far  as  I  can  per- 
ceive, will  be  almost  interminable  in  its  char- 
acter. 

Now,  what  do  we  ask  for  the  President  of 
the  Uniteil  States?  The  honorable  manager 
corrected  himaalf  iu  the  oxpreasion  that  be  was 


a  criminal.  What  do  we  ask  in  behalf  of  the 
President  of  the  United  States,  the  highest 
officer  in  this  land  7  Why,  sir,  we  ask  simply 
that  be  shall  be  allowed  time  for  his  defense. 
And  upon  whose  judgment  is  he  to  rely  in  re- 
gard to  that?  He  must,  in  great  part,  rely  upon 
the  judgment  of  his  counsel,  those  to  whom  he 
has  intrusted  his  defense.  We,  upon  our  pro- 
fessional responsibility,  have  asserted,  iu  the 
presence  of  this  Senate,  in  the  face  of  the  na- 
tion and  of  the  whole  world,  that  we  believe 
it  will  reauire  the  number  of  days  to  prepare 
the  Presiaent's  answer  which  we  stated  to  the 
Senate  in  the  paper  which  we  submitted  to  the 
Senate.  Such  is  still  onr  opinion.  And  whe» 
these  grave  charges  are  presented  are  they  to 
be  rnshed  through  the  Senate  sitting  as  a  judi- 
cial tribunal  in  hot  haste  and  with  railroad 
speed,  withont  giving  to  the  President  of  the 
United  States  the  opportunity  to  answer  them, 
that  same  opportunity  whicu  you  would  give 
to  the  meanest  criminal  that  ever  was  arraigned 
before  the  bar  of  justice  in  any  tribunal  in  this 
or  in  the  country  from  which  we  borrowed  our 
law? 

I  cannot  believe,  Mr.  Chief  Justice,  that 
honorable  Senators  will  hesitate  for  one  mo- 
ment in  granting  us  all  the  time  that  may  be 
ncoessary  to  prepare  our  defense,  and  that  may 
be  necessary  to  enable  them  to  decide  as  judges 
carefiilly,  deliberately,  conscientiously,  and  with 
a  view  of  their  accountability,  not  only  to  their 
constituents,  but  their  ao(^ntabilitv  to  pos- 
terity who  are  to  come  after  us,  for  the  names 
of  American  Senators  are  dear  not  only  to 
those  who  sent  them  here,  but  they  are  names 
which  are  to  live  after  the  scenes  of  to-day  shall 
have  passed  away.  I  have  no  doubt  that  hon- 
orable Senators,  in  justice  to  themselves  and 
in  justice  to  the  grfMt  land  which  they  repre- 
sent, will  endearor  to  conduct  this  investiga- 
tion in  a  manner  that  will  stamp  the  impress 
of  honor  and  justice  upon  them  and  upon  their 
proceedings  not  only  now,  but  in  all  time  to 
oome,  when  they  shall  be  cited  altar  y«a  and  I 
and  all  of  us  shall  have  pcused  away  from  tbe 
stage  of  human  action. 

Mr.  Chief  Justice,  this  is  an  exalted  tribu- 
nal. I  say  it  in  no  spirit  of  compliment.  I 
say  it  because  I  feel  it.  I  fed  that  this  is  the 
most  exalted  tribunal  that  can  be  convened 
under  the  sun,  a  tribnnal  of  Senators,  honora- 
ble members,  who  are  sent  here  to  sit  in  judg- 
ment upon  one  of  the  gravest  and  greatest 
accusations  that  ever  was  made  in  the  land. 
And  I  may  say,  in  answer  to  an  observation 
of  the  honorable  manager  on  the  other  side, 
that  I,  for  one,  as  an  American  citizen,  feel 
proud  that  we  are  assembled  here  to-day  and 
assembled  under  the  circnmstancea  which  have 
brought  us  together.  It  is  one  of  the  first  in- 
stances in  the  nistory  of  the  world  in  which  the 
ruler  of  a  people  has  been  presented  by  a  por- 
tion of  tbe  Representatives  of  the  people  for 
trial  before  another  branch  of  the  law-making 
power  sitting  as  a  judicial  tribanal.  While 
that  is  so  it  is  equally  true  that  on  the  other 
hand  the  President,  through  his  counsel,  comes 
here  and  submits  himself  to  the  jurisdiction 
of  this  court,  submits  himself  calmly,  peacea- 
bly, and  with  a  confident  reliance  on  the  jus- 
tice of  the  honorable  Senate  who  are  to  hear 
bis  cause. 

Mr.  Chief  Justice,  I  sincereW  hope  that  the 
resolntion  which  has  been  offered  will  meet 
the  approbation  of  the  honorable  Senate.  I 
hope  that  time  will  be  given  us,  and  that  this 
proceeding,  which  in  aU  time  to  come  will  be 
quoted  as  a  precedent  for  others,  will  be  con- 
ducted with  that  gravity,  that  dignity,  that 
decorum  which  are  fit  and  becoming  in  the 
Representatives  of  a  free  and  a  great  people. 

Mr.  CONKUNG.  I  wish  to  submit  an 
amendment  to  the  proposition  pending  in  the 
nature  of  a  substitute : 

Ordered,  That,  unlosa  othsrwtss  ordered  by  the 
Senate  for  eaaae  aliowii,  the  trial  of  the  peodUtr  im- 
PMobment  shall  proosed  immsdiatcly  alter  replioa- 
tion  (ball  be  filed. 

The  CHIEF  JUSTICE.  The  amendment 
■abiaitted  by  the  Senator  from  New  York  dues 
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not  appear  to  the  Chair  to  be  in  order  at  pres- 
ent. The  motion  of  the  Senator  from  Ohio 
[Mr.  Sberiian]  is  that  the  Senate  adopt  the 
followicg  order : 

Ordend,  That  the  trial  of  the  article*  of  impeach- 
ment shall  proceed  on  the  6th  day  of  April  next. 

The  Senator  from  Massachusetts  [Mr.  Wil- 
son] moves  to  amend  it  by  striking  out  the 
word  "  sixth  "  and  inserting  "  first."  That  is 
the  present  motion. 

Mr.  WILSON.  I  propose  to  modify  my 
amendment  by  saying  Monday,  the  30th  of 
March. 

Mr.  CONELING.  Does  the  Chair  decide 
that  my  proposition  is  not  in  order? 

The  CHIEF  JUSTICE.  The  Chwr  does 
not  conceive  it  to  be  in  order  at  present. 

Mr.  CONKLING.  Then  I  beg  to  modify 
in  this  way :  I  move  to  amend  the  amendment 
of  the  Senator  from  Massachusetts  by  striking 
out  the  date  which  be  inserts^  whatever  that 
date  may  be,  and  inserting  in  bea  thereof  the 
words  "  immediately  afler  replication  filed, 
unless  otherwise  ordered  by  the  Senate." 

The  CHIEF  JUSTICE.  The  Chair  con- 
ceives that  the  amendment  offered  by  the  Sen- 
ator from  New  York  is  not  in  order. 

Mr.  WILSON.  For  the  purpose  of  bringing 
the  motion  made  by  the  Senator  from  New 
York  before  thb  body  I  withdraw  my  amend- 
ment so  that  his  amendment  will  be  iu  Order. 

Mr.  CONKLING.  Then  I  offer  my  original 
proposition  as  a  substitute  for  the  proposition 
of  the  Senator  from  Ohio. 

The  CHIEF  JUSTICE.  The  amendment 
of  the  Senator  firom  New  York  will  be  read. 

The  CniEr  Clekk.  The  amendment  is  to 
strike  oat  all  after  the  word  "ordered"  in  the 
proposition  of  Mr.  Sherman  and  to  insert  in 
lieu  thereof: 

That,  nnleas  otherwise  ordered  by  the  Senate  for 
eaaso  showD,  the  trial  of  the  pendinif  impeachment 
•ball  proceed  immediately  after  replication  shall  be 
filed. 

Mr.  Manager  BINGHAM.  Mr.  President, 
I  am  instructed  by  the  managers  to  say  that 
the  proposition  just  suggested  by  the  honorable 
Senator  from  New  York  [Mr.  Conklino]  is 
entirely  satisfactory  to  the  managers  for  the 
House,  and  to  say  farther  to  the  Senate  that 
we  believe  it  is  in  perfect  accord  with  the  pre- 
cedents in  this  country.  The  Senate  will  doubt- 
less remember  that  on  the  trial  of  Justice 
Chase,  when  a  day  was  fixed  for  the  answer, 
upon  his  own  petition,  verified  by  his  affidavit, 
the  Senate  adopted  an  order  which  was  sub- 
stantially the  order  as  suggested  by  the  amend- 
ment of  the  honorable  gentleman  from  New 
York.  I  beg  leave  to  read  that  order  in  the 
hearing  of  the  Sesate : 

"Ordered,  That  the  4th  day  of  February  next  shall 
be  the  day  for  reeaivinc  the  answer  and  prooeedinr 
with  the  trial  of  the  impoaohment  acainat  Samuel 
Ckue." 

If  nothing  further  had  been  said  touching 
the  criginar  proposition  we  would  have  been 
content  and  satisfied  to  leave  this  question 
without  further  remark  to  the  decision  of  the 
Senate ;  but  in  view  of  what  has  been  said  by 
the  counsel  for  the  accused  we  beg  leave  to 
respond  that  we  are  chargeable  witii  no  inde- 
cent haste  when  we  ask  that  no  unnecessary 
delay  shall  interpose  between  the  people  and 
the  trial  of  a  man  who  is  charged  with  having 
violated  the  greatest  trusts  ever  committed  to 
a  single  person ;  trusts  that  involve  the  highest 
interests  of  the  whole  people ;  trusts  that  in- 
volve the  peace  of  the  whole  country ;  trusts 
that  involve  in  some  sense  the  success  of  this 
last  great  experiment  of  representative  gov- 
ernment upon  the  earth. 

We  ma^  be  pardoned,  further,  sir,  for  saying 
that  it  strikes  us  somewhat  with  surprise,  with- 
out intending  the  sli|;htest  possible  disrespect 
to  any  member  of  this  body,  that  any  proposi- 
tion should  be  entertained  for  the  continuance 
of  a  trial  like  this,  when  no  formal  application 
has  been  made  by  the  accused  himself.  To  be 
sure,  a  motion  was  interposed  here  to-day  in 
the  face  of  the  written  rule,  order,  and  law  of 
this  body,  for  leave  to  file  an  answer  at  the  end 
of  forty  days.    The  Senate  hoa  disposed  of  that 


motion,  and  in  a  manner,  we  venture  to  say,  j 
satisfactory  to  the  whole  country,  as  it  is  cer- 
tainly satisfactory  to  the  representatives  of  the 
people  at  this  bar.  Now,  sir,  that  being  dis- 
posed of,  the  Senate  having  determined  the  day 
on  which  answer  shall  be  filed,  we  submit,  with 
all  respect  to  the  Senate,  that  it  is  but  just 
to  the  people  of  this  country  that  we  shall 
await  the  incoming  of  the  answer  and  the 
replication  thereto  oy  the  representatives  of 
the  people,  and  then  see  and  know  what'cblor- 
able  excuse  can  be  offered,  either  by  the  ac- 
cused President  in  his  own  person  or  through 
his  representatives,  why  this  trial  should  be 
delayed  a  single  hour. 

If  he  be  innocent  of  the  grave  accosations 
prepared  against^  him  the  truth  will  soon  be 
ascertained  by  this  enlightened  body ;  and  he 
has  the  right,  if  the  fact  so  appear,  to  a  speedy 
deliverance,  and  the  country  a  right  to  a  speedy 
determination  of  this  important  question.  If, 
on  the  other  hand,  he  be  guilty  of  these  grave 
and  serious  charges,  what  man  is  there  within 
this  body  or  outside  of  this  body  ready  to  say 
that  he  should  one  day  or  hour  longer  disgrace 
the  high  position  which  has  been  held  hitherto 
by  some  of  the  noblest  and  most  iUustrious  of 
the  land? 

We  think,  that  the  executive  power  of  this 
nation  can  only  be  reposed  in  tite  hands  of 
men  who  are  faithful  to  their  great  trust.  The 
people  so  think.  They  have  made  tliat  issue 
with  the  President  of  the  United  States  at  this 
bar ;  and  while  we  demand  that  there  shall  be 
no  indecent  haste,  we,  too,  demand  in  the  name 
of  all  the  people,  most  respectfully,  that  there 
shall  be  no  unnecessary  delay,  and  no  delay  at 
all  until  good  cause  is  shown  for  delay  in  the 
mode  and  manner  hitherto  observed  in  pro- 
ceedings of  this  sort. 

Mr.  JOHNSON.  Mr.  President,  I  ask  that 
the  resolution  offered  by  the  honorable  mem- 
ber from  Ohio  shall  be  read.  I  did  not  hear 
it  distinctly. 

The  CHIEF  JUSTICE.   It  will  be  reported. 

The  Chief  Clekk.  The  order,  as  submitted 
by  the  Senator  from  Ohio,  is  as  follows : 

Ordered.  That  the  trial  of  the  artieles  of  impaaoh- 
ment  shall  proceed  on  the  6th  day  of  April  nozL 

The  Senator  from  New  York  [Mr.  Conk- 
UNo]  moves  to  amend  by  striking  oat  all 
after  the  word  "ordered,"  and  inserting : 

That,  unless  otherwise  ordered  by  the  Senate  fer 
oaose  shown,  the  trial  of  the  pending  isapeaehment 
shall  proceed  Immediately  after  rephoatiou  shall  be 
Bled. 

Mr.  JOHNSON.  Mr.  President,  I  rise  for 
information.  Is  there  any  period  within  which 
the  replication  is  to  be  filed  ?  There  is  nothing 
on  the  face  of  that  order  limiting  the  time 
within  which  the  replicaUon  may  be  filed.  If 
the  managers  propose  to  make  that  a  part  of 
the  order  to  file  the  replication  on  the  day  the 
answer  may  come  in,  or  on  any  specific  day 
afler  the  coming  in  of  the  answer,  it  would  not, 
perhaps,  be  liable  to  objection ;  but  the  ac- 
cused may  well  be  in  ignorance  of  the  time 
when  the  trial  will  begin  under  the  order  as  it 
stands. 

Mr.  Manager  BINGHAM.  Will  the  hon- 
orable Senator  allow  m«  to  suggest  to  him  that 
we  can  only  file  the  replication  with  the  con- 
sent and  auer  consultation  with  the  House  of 
Uepresentatives ;  and  therefore  the  answer  to 
bis  suggestion  is  that  as  soon  as  answer  be 
made  here  according  to  the  usage  and  practice 
in  cases  of  this  sort  we  will  respectfully  demand 
a  copy  of  the  answer  that  we  may  lay  it  before 
the  House  and  report  to  this  body  as  soon  as 
the  House  will  order  us  its  replication.  I  have 
no  doubt  it  will  be  done  within  one  or  two 
days  after  the  answer  is  filed. 

Mr.  JOHNSON.     What  I  meant 

Mr.  CONKLING.  I  rise  to  a  queatioa  of 
order.  Reluctant  aa  I  am  Lo  make  it,  I  ask 
for  the  enforcement  of  the  eighteenth  and 
twenty-third  rules. 

The  CHIEF  JUSTICE.  No  deUte  can  be 
had.  The  Chair  understood  the  Senator  from 
Maryland  as  simply  asking  for  an  explanation 
from  the  managers. 


What  is  Ae  rule,  llr. 


Mr.  JOHNSON. 
President? 

The  CHIEF  JUSTICE.  The  Secretary  wiK 
read  the  rule. 

Mr.  JOHNSON.  The  honorable  meijnber 
from  New  York  is  mistaken  in  supposing  that 
I  rose  to  debate  the  c|uestion.  I  only  rose  for 
the  purpose  of  inquiring  what  the  question 
was.    I  suppose  that  is  allowable. 

The  CHIEF  JUSTICE.  Is  the  Senate  ready 
for  the  question  on  the  substitute  proposed  by 
the  Senator  from  Kew  York  ? 

Mr.  DRAKE.  On  that  qne»tioD  I  ask  for 
the  yeas  and  nays. 

The  yeas  and  aaya  were  ordered ;  and  beiqg 
taken  resulted — yeas  40,  nays  10;  as  follows: 

YEAS— Messrs.  Anthony,  Cameron,  Cattell, Chand- 
ler, Cole,  Conkling.  C'onness,  Corbett,  Brake,  Ed- 
munds, Ferry,  Fcsaenden,  Fowler,  Frelinshuysen, 
Griraos,  Harlan,  llenderson,Ifoward,  Howe.  Morgan, 
Uorrill  of  Maine,  Morrill  of  Vermont,  Morton,  Nye, 
Patterson  of  New  Hampshire,  Pomeroy.  Hiimsoy, 
Ross,  Sherman.  .Sprasue,  Stewart,  Sumner,  Thayer, 
TJDton,  Trumbull,  Van  Winkle,  JVilley,  Williams, 
Wilson  and  Yates — 40. 

NAYS — Messrs,  Bayard.  Buckalew,  Davis,  Dixon, 
Hendricks,  Johnson,  McCrecry,  Patterson  of  Ten- 
nts«ee.  Saulsbury,  and  Viokers— 10. 

ABSENT— Messrs.  Cragin,  Doolittlo,  Norton,  and 
Wado-4. 

So  the  amendment  was  agreed  to.. 

The  CHIEF  J  USTICE.  Theouestion  lecnrs 
on  the  order  as  amended,  l^e  Clerk  will 
report  the  order. 

The  Chief  Clerk  read  it,  as  follows  : 

Ordered,  That,  nnlees  otherwise  ordered  by  the 
Senate  for  cause  shown,  the  trial  of  the  pendins  im- 
peachment shall  proceed  immediately  after  replica- 
tion shaJI  be  filed. 

The  order  was  agcaed  to. 

Mr.  HOWARD.  If  tbere.be  no  motion  for 
the  court  on  behalf  of  the  honorable  managers 
of  the  House  of  Representatives,  or  on  the 
part  of  the  counsel  for  the  accused,  I  move 
that  the  Senate  sitting  on  the  present  impeach- 
ment adjourn  to  the  23d  day  of  the  present 
month,  at  one  o'clock  in  the  afternoon.  I 
send  an  order  to  the  Chair  for  that  purposa. 
My  motion  is  made  subject  to  any  action  the 
managers  may  see  fit  to  lay  before  us,  or  tho 
counsel  for  the  accused.  I  will  not  press  it  if 
they  have  anything  to  propose. 

The  CHIEF  JUSTICE.  Have  the  mana- 
gers on  the  part  of  the  House. of  Bepresentap> 
lives  anything  to  propose  7 

Mr.  Manager  BINGHAM.  Nothing  further 
at  present. 

The  CHIEF  JUSTICE,  Have  the  counsel 
for  the  accused  anything  to  propose  ? 

Mr.  CURTIS.     Nothing. 

The  CHIEF  JUSTICE.  Senators,  the  mo- 
tion is  to  adjourn  the  Senate  sitting  for  th» 
trial  of  this  impeachment  until  the  23d  of 
March. 

The  motion  was  agreed  to. 


MoNDAT,  Marek  28,  1808. 

At  one  o'clock  p.  m.  die  Chief  Joatice  of 
the  United  States  entered  the  Senate  Chamber, 
escorted  by  Mr.  Pomebot,  the  chairman  of  the 
Senate  committee  heretofore  appointed  for 
that  purpose,  and  took  the  chair. 

The  CHIEF  JUSTICE.  The  Sergeant-at- 
Arms  will  open  the  court  by  proclamation.     ' 

The  SsHOEAJn-AT-AaMB.  Hear  ye,  hear  ye, 
hear  ye :  all  persons  are  commanded  to  keep 
silence  while  the  Senate  of  the  United  States 
is  sitting  for  the  trial  of  the  articles  of  impeach- 
ment  exhibited  by  the  House  of  Representa- 
tives against  Andrew  Johnson,  President  of  the 
United  States. 

The  managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  ap- 
peared at  the  door,  and  their  presence  was 
announced  by  the  Sergeant-at- Arms. 

The  CHIEF  J  USTICE.  The  Managers  wiU 
take  the  seats  assigned  to  them  by  the  Senate. 

The  Managers  accordingly  took  the  seats  pro- 
vided for  them  in  the  area  of  the  Senate  to  the 
left  of  the  Presiding  Officer. 

The  coausel  for  the  President,  Hon.  Henri 
Stanbery,  of  Kentucky;  Hon.  U.  R.  Curtis,  of 
Mussaclmsetls ;  Hon.  Thomas  A.  R.  Nelson,  Of 
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TeanMsee:  WiHiam  M.  Evsrts,  Esq.,  of  New 
York,  and  Hon.  William  S.  Groesbeck,  of  Ohio, 
ftppeared  aod  took  the  seats  agsigaed  to  them, 
on  the  right  of  the  Chair. 

The  8ergeant-«t-ArmB  annoanced  the  pres- 
ent of  theHoase  ofBepreeentatires^  and  the 
Committee  of  the  Whole  Honse,  headed  by  Mr. 
B.  B.  Waibbvbni,  of  Illinois,  the  chairman 
of  the  Committee  of  the  Whole,  and  the  Clerk 
of  the  HoQse,  entered  the  Chamber,  and  the 
members  irere  c*ndaoted  to  the  seats  aasigned 
them. 

The  Seoretary  ealM  the  name  of  Mr.  Doo- 
LITTLB,  who  had  not  heretofore  been  sworn, 
and  the  oath  preeeribed  by  tiro  rales  was  ad- 
miaistered  to  him  by  the  Chief  Jastice. 

TIm  CHIBF  justice.  The  Secretary  will 
read  the  minutes  of  the  proceedings  of  the  last 
tfUing. 

The  Seeretai^  read  the  Joamal-of  the  pro* 
Asedings  of  Friday.  March  18,  of  the  Senate 
Wtting  Sot  the  trial  of  the  impeachment  of 
Andrew  Johnson,  President  of  the  United 
States,  on  articles,  of  impeachment. 

On  the  Journal  of  those  proceedings  occur 
tk»  Mlowing  eatries  aa  to  tne  proceedings  of 
the  Senate  on  ihat  occasion,  when  it  had  re- 
tired for  deUbetaUoB : 

"The  Senate,  with  the  Chief  Jnstioe,  haring  re- 
tired to  their  cont'crcnco  chamber,  proceeded  to  con- 
sider  the  motion  eubmittcd  byUr.  Edmunds;  and, 

"After  debate, 

"On  motion  by  Mr.  Dkakr  to  amend  the  motion 
submitted  by  Mr.  Edmunds,  by  striking  outall  after 
the  word  *  ordered.'  and  in  lieu  thereof  inserting  ; 

"'That  the  respondent  file  answer  to  the  articles  of 
impeachment  on  or  before  Friday,  the  20th  day  of 
March  instant,' 

"It  was  determined  in  tho  affirmative — yeea  28, 
nays  20. 

■  On  motion  by  Mr.  Dbake, 

"The  yeas  and  nays  being  desiredbyonofifth  of  tho 
Senators  present, 

"Those  who  voted  in  the  affirmative  are— 
.  "Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Conk- 
ling,  Conness.  Corbott,  Drake,  Ferry,  ifarlan,  How- 
ard, Howe,  Morgan,  Morrill  of  Vermont,  Alorlon, 
Kyc.  Patterson  of  New  Hampshire.  Pomeroy,  Kaia- 
scy,  Sherman,  Stewart,  Sumner,  Thayer,  Trumbull, 
Willey,  Williams,  Wilson,  and  Yates. 

"  Those  who  voted  in  the  negative  are — 

"  Messrs.  Anthony,  Bayard,  Buckalew,  Davis, 
Dixon,  Edmunds,  Fessenden.  Fowler,  Frelinghuy?p.n, 
Qrime«,  Henderson,  Hendricks,  Johnson,  McCreery, 
Morrill  of  Maine,  Norton,  Patterson  of  Tennessee, 
Saulsbury,  Van  Winkle,  and  Viokers. 

"So  the  amendment  of  Mr.  Dr.vke  to  the  motion 
of  Mr.  EDMUNDa  wa^  agreed  to. 

"On  the  question  to  a^roe  to  the  motion  of  Mr. 
EouuNOS,  OS  amended, 

"  After  debate, 

"  On  motion  of  Mr.  Truhbdll,  that  theSenate  re- 
consider its  vote  agreeing  to  tho  amendment  pro- 
posed by  Mr.  Dbakk  to  the  motion  of  Mr.  Edmonds, 

"  It  was  determined  in  tho  affirmative — yeas  27, 
nays  23. 

"  0>  BotiM  ef  Mr.  Dbaki, 

"  The  yeu  and  uayg  bting  deaire4  by  one  fifth  of 
tte  Senatora  present,' 

"  thme  who  Totad  ia  the  aSiaatlTe  ai*— 

"Heain<.  Anthony,  Buard,  Buokalew,  Oattell, 
Oorbett.  Daris,  Dizqa,  Edmunds,  Feasenden,  Fow- 
ler, FreliDcliaTwn.  wimes.  Headenoo,  Headrieks, 
Jobnaoo.  Meureery,  IlotriU  of  Vermont,  Morton, 
Norton,  Patterson  of  Tennenee,  Saalsbury,  Sber- 
maD,  SpracM.  TnuaboU.  Van  Winkle,  Tickers,  and 
Wilier. 

"  Tkoee  who  Toted  ia  the  nogatiTe  are-^ 

"  Meats.  OuHTon,  Qhaadler.  Cole,  GoaUing,  CoB' 
gees,  Prake,  Ferry,  ^arlao,  Howard,  Howe,  Hor- 
■an,  Morrill  of  Maine,  Nye,  Pattoircn  of  New 
HampsUf*,  Poaeror,  Bamuy,  Stewart,  Samner, 
Tharer.  Tipton,  William,  Wilsoa.  and  Yatee. 

"So  the  8>nate  roeoaaidered  its  vote  agreeinf  to 
the  amendment  of  Mr.  Dbxkk  to  the  motion  of  Mr. 
iDMiniaa!  aad, 

"  The  tueMiea  reenniaaflotheaBMDfdmMitof  Hr. 

On  motion  of  Hr.TxtnrBrLLto  amend  theamend- 
1— t  of  Mr,  DkAKB,  by  striking  ont  the  words  '  Fri- 
4W^UM9th.'  aad  iBMrtiag  the  words  'Moadar.  the 

t  was  determined  in  the  afltnaatire;  and, 
a  tlw«aeiti»Q  to  agree  to  the  aiawidmeat,  as 
amended  on  the  motion  of  Mr.  TsuHanUi, 
"  It  WM  determined  ia  the  atlrmatiTe. 
"  The  question  again  recurring  on  the  awilon  of 
Mr.  Enmnnia,  m  aoMaded  on  the  motion  of  Mr. 
MUKB,  a*  amandsd  fcy  Mr*  lasmuu.,  in  the  fellow- 
ing  words : 

'  OnUrtd,  That  the  respondeat  ilia  uswer  to  the 
attlelss  af  lansaahmeat  on  or  bofon  Moadar.  the 
SUiar  of  Manh  iaatant,' 
"  It  was  lelaimined  in  the  aflnnatiro. 


Bw 


..ThoroupoBt 
"The 


to  itsOliaBbar.' 


Mr.  DAVIS.  Mr.  Chief  Jastice,  I  rise  to 
•sake  the  same  qtieation  to  the  Coart  which  I 
■ade  in  the  Senate,  and  I  think  that  now  is 
tin  appropriate  time  before  the  court  has  de- 


cided to  take  up  the  case.  I  therefore  submit 
to  the  Conrt  a  motion  in  writing. 

The  CHIEF  JUSTiCE.  The  Secretary  will 
read  the  motion. 

The  Secretary  read  as  follows : 

Mr.  Datis,  a  member  of  the  Senate  and  of  the 
Court  of  Impeachment,  from  the  State  of  Kentucky, 
moves  the  court  to  make  this  order: 

The  Constitution  having  vested  the  Senate  with 
the  sole  power  to  try  the  articles  of  impeachment  of 
the  Prendent  of  the  United  States  preferred  by  the 
Ilonso  of  Representatives,  and  havlug  also  declared 
that  "the  Senate  of  the  United  Statej  shall  be  com- 
posed of  two  Senators  from  each  Stato  chopenby  the 
L('.,'i.^lature8  thereof;"  and  tho  .Slates  of  Virginia, 
N'iMh  Carolina,  South  Carolina,  GcMirtria,  Aiabaiiia, 
Mi-.^i>sippi,  Arkan.><as.  Louisiana,  and  Texas  having. 
eiicli  by  its  Legislature,  chosen  two  Senators  who 
htivo  been  and  continue  to  bo  excluded  by  the  Sen- 
ate from  theirfeats,  respectively,  without  onyjudg- 
ment  by  the  Senate  against  them  personally  and  in- 
dividually on  the  points  of  their  elections,  returns, 
abd  qaalitieations,  it  is 

Ordered,  That  a  Court  of  Impeachment  for  the 
trial  of  tho  President  cannotbe  legally  and  con^titu- 
tioiKilly  formed  while  tho  Senators  from  tho  .Slates 
al'>rL'said  are  thus  excluded  from  the  Senate;  and 
tills  ca.se  is  continued  until  the  .Senators  from  thdse 
Slates  are  permitted  to  take  their  seats  in  the  Son- 
ate,  subject  to  all  constitutional  exceptions  to  their 
elections,  returns,  and  qualilications  severally. 

Mr.  HOWARD.     Mr.  President 

The  CHIBF  JUSTICE.  The  mle  does  not 
admit  of  debate. 

Mr.  HOWARD.  Mr.  President,  I  object  to 
the  receiving  of  the  paper  as  not  in  order. 

Mr.  CONNESS.  Mr.  President,  I  desire 
to  submit  a  motion,  which  will  cover  the  case, 
perhaps.  I  move  that  the  paper  be  not  re- 
ceived, npon  which  I  call  for  the  yeas  and  nays. 

Mr.  HOWE,  Mr.  President,  I  rise  to  sub- 
mit a  qnestion  of  order. 

The  CHIEF  JUSTICE.  The  Senator  ftom 
Wisconsin. 

Mr.  HOWE.  I  snbmitif  the  motion  oifered 
by  the  Senator  from  Eeotucky  be  in  order. 

The  CHIEF  JUSTICE.  The  motion  comes 
before  the  Senate  in  the  shape  of  an  order 
submitted  by  a  member  of  the  Senate  and  of 
the  Court  of  Impeachment.  The  twenty-third 
mle  requires  that  "  all  the  orders  and  decisions 
shall  be  made  and  had  by  yeas  and  nays,  which 
shall  be  entered  on  the  record,  ana  without 
debate,  sbbject,  however,  to  the  operation  of 
rule  seven."  The  seventh  rule  requires  the 
Presiding  OfiBcer  of  the  Senate  to  "  submit  to 
the  Senate,  withoat  a  divirion,  all  questions  of 
evideace  and  hioidental  qaestions:  bat  the 
tame  shall,  on  the  demand  of  one  fiflh  of  the 
memberspresent,  be  decided  by  yeas  and  nays. ' ' 
By  amenilment  this  rule  has  been  applied  to 
orders  and  decisions  proposed  b^  a  member  of 
the  Senate  under  the  twenty-third  rule.  The 
Chair  rules,  therefore,- that  the  motion  of  the 
Senator  from  Kentucky  Is  in  order. 

Mr.  CONNESS.     Mr.  President 

The  CHIEF  JUSTICE.  No  debate  is 
allowed. 

Mr.  CONNESS.  Is  the  motion  submitted 
by  me  in  order  in  connection  with  it? 

The  CHIEF  JUSTICE.  The  chair  thinks 
not. 

Several  Sekatobs.  Let  us  have  a  square 
vote. 

Other  SsNATOKS.  Let  us  have  the  yeas  and 
nays  on  the  order  proposed. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — ^yeas  2,  nays  49 ;  as  follows : 

YEAS— Messrs.  Davis  and  MoCreery— 2. 

NAYS  — Messrs.  Anthony,  Buckalew,  Cameron, 
Cattell,  Chandler,  Cole,  Conkling,  Conness,  Corbett. 
Cr-igin,  Dixon,  Doolittlc,  Drake,  Edmunds,  Ferry, 
Fessenden,  Fowler,  Frelinghuysen,  Grimes,  Harlau, 
Henderson,  Hcndrieks,  Howard,  Howe,  Johnson, 
Morgan, Morrill  of  Maine,  Morrill  of  Vermont,  Mor- 
ton, Norton,  Nye,  Patterson  of  New  Hampshire,  Pat- 
terson of  Tennessee,  Pomeroy,  Ramsey,  Ross,  Sher- 
man, Sprogue,  Stewart,  Sumner,  Thayer,  Tipton, 
Trumbull,  Van  Winkle,  Vickers,  Willey.  Williams. 
Wilson,  and  Yates — 49. 

ABSENT— Messrs.  Bayard,  Saalsbury,  and  Wale 
—3.  

The  CHIEF  JUSTICE.  On  the  motion  to 
adopt  the  order  of  tiieSeoator  from  Kentucky, 
the  yeas  are  2,  and  the  nays  49:  The  motion 
is  lost. 

Are  the  counsel  for  the  President  ready  to 
file  their  answer. 

Mr.  STAMBBR7.  Mr.  Chief  Jastice,  in 
obedience  to  the  order  of  the  honorable  conrt, 


made  Bt  the  last  sei<siou,  that  the  answer  of  the 
President  should  be  filed  to-day,  we  have  it 
ready.  The  counsel,  abandoning  all  other  en- 
gagements, some  of  us  quitting  our  courts,  our 
cases,  and  oar  clients,  have  devoted  every  hour 
to  the  performance  of  this  i\itj.  The  labor 
has  been  incessSnt  and  exhanstive.  We  have 
devoted,  as  I  say,  not  only  every  honr  ordin- 
arily devoted  to  labor,  but  many  required  for 
necessary  rest  and  recreation  have  been  con- 
sumed in  this  work.  It  is  a  matter,  Mr.  Chief 
Justice,  of  profound  regret  to  us  that  the  hon- 
orable court  did  not  allow  us  more  time. 
Nevertheless  we  hope  that  the  answer  will 
be  found  in  all  respects  sufficient  within  the 
law.  Such  as  it  is,  we  are  now  ready  to  read 
and  file  it. 

The  CHIEF  JUSTICE.  The  counsel  will 
read  the  answer  of  the  President. 

Mr.  CURTIS  proceeded  to  read  the  answer 
to  the  close  of  that  portion  relative  to  the  first 
article  of  impeachment. 

Mr.  STANBERY  read  that  portion  of  thft 
answer  beginning  with  the  reply  to  the  second 
article  to  the  close  of  the  response  to  the  ninth 
article. 

Mr.  E VART8  read  the  residhe  of  theanswer. 

The  answer  is  as  follows  : 

SeiuUe  of  the  United  States,  sitting  as  a  Court 

of  Impeachment  for  the  trial  of  Andr<m 

Johnson,  President  of  the  United  States. 

The  answer  of  the  said  Andrew  JohnsoB« 

President  of  the  United  Statesj  to  the  articlea 

of  impeachment  exhibited  against  him  by  the 

House  of  Representatives  of  the  United  Stiktea. 

AVSWEK  TO  ARTICLE  I. 

For  answer  to  the  first  article  he  says :  that 
Edwin  M.  Stanton  was  appointed  Secretary 
for  the  Department  of  War  on  the  15th  day 
of  January,  A.  D.  1862,  by  Abraham  Lincoln, 
then  President  of  the  United  States,  during 
the  first  term  of  bis  President^,  and  was  com* 
missioned,  according  to  the  Constitution  and 
laws  of  the  United  States,  to  hold  the  said 
ofiSce  during  the  pleasure  of  the  President ; 
that  the  office  of  Secretary  for  the  Departmeot 
of  War  was  created  by  an  act  of  the  First  Con- 
gress in  its  first  session  passed  on  the  7th  ds^ 
of  August,  A.  D.  1789,  and  in  and  by  that  act 
it  was  provided  and  enacted  that  the  said  Sec- 
retary for  the  Department  of  War  shall  perform 
and  execute  such  duties  as  shall  from  time  to 
time  be  enjoined  on  and  intrusted  to  him  by 
the  President  of  the  United  States,  agreeably 
to  the  Constitution,  relative  to  the  subjects 
within  the  scope  of  the  said  Department )  and 
furthermore,  that  the  said  Secretary  shall  con- 
duct the  business  of  the  said  Department  ia 
such  a  manner  as  the  President  of  the  United 
States  shall,  from  time  to  time,  order  and  in- 
struct. 

And  this  respondent,  further  answering,  says 
that  by  force  ot  the  act  aforesaid  and  by  reason 
of  his  appointment  aforesaid  the  said  Stanton 
became  the  principal  officer  in  one  of  the  Ex- 
ecutive Departments  of  the  Government  within 
the  true  intent  and  meaning  of  the  second  sec- 
tion of  the  second  article  of  the  Constitution 
of  the  United  States,  and  according  to  the  true 
intent  and  meaning  of  that  provision  of  the 
Constitution  of  the' United  States ;  and,  in  ac- 
cordance with  the  settled  and  uniform  practice 
of  each  and  every  President  of  the  United 
States,  the  said  Stanton  then  became,  and  so 
long  as  he  should  continue  to  hold  the  said 
office  of  Secretary  for  the  Department  of  War 
must  continne  to  be,  one  of  the  advisers  of  the 
Preeident  of  the  United  States,  as  well  as  the 
person  intrusted  to  act  tor  and  represent  the 
Prudent  in  matters  enjoined  npon  him  or  in- 
trusted to  him  by  the  President  touching  the 
Department  aforesaid,  and  for  whose  conduct 
in  such  capacity,  subordinate  to  the  President, 
the  President  is,  by  the  Constitution  and  laws 
of  the  United  States,  made  responsible.  And 
this  respondent,  further  answering,  says  he  snc- 
ceeded  to  the  office  of  President  of  the  United 
States  npon,  and  by  reason  of,  the  death  of 
Abraham  Lincoln,  tnen  President  of  the  Uni- 
ted States,  on  the  15th  day  of  April,  1806,  and 
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tlM  uid  SumtoB  WM  then  holdiag  tke  Baid 
office  of  Secratary  for  th«  Depftrtment  of  War 
UBd«r  mad  ky  reaaoo  of  the  appointmeut  aad 
eonamissioB  afiMesaid  :  and,  not  having  been 
iwimvmI  fHMB  the  said  olBee  by  this  respond- 
•Bt,  tiM  aaid  Stafiton  oontinued  to  bold  the 
WBM  umimt  tb»  appoiatiaent  aad  commiasion 
afbraaaidt  at  the  pleasare  of  the  President, 
util  the  time  hereinafter  partioolarly  men- 
tioaed;  and  at  no  tim»  received  any  aj^point- 
■Mst  or  oommiuion  save  as  above  debuled. 

And  thie  rea|^ad«at,  further  aoaw6riag,  sajrs 
that  en  and  pf  lor  to  the  &th  day  of  August,  A. 
D.  1867,  this  respoadaot,  the  President  of  the 
United  States — responsible  for  the  conduct  of 
the  Secretary  for  the  Department  of  War,  and 
having  the  constitutional  right  to  resort  to  and 
r^y  upon  the  person  holding  that  office  for 
advice  concerning  the  great  anddilBoalt  public 
duties  enjoined  on  the  President  by  the  Con- 
•titution  and  laws  of  the  United  States — be- 
came satisfied  that  he  coald  not  allow  the  said 
Stanton  to  continue  to  hold  the  ofBce  of  Secre- 
tary for  the  Department  of  War  without  hazard 
of  the  public  interest;  that  the  relations  be- 
tween the  said  Stanton  and  the  President  no 
longer  permitted  the  President  to  resort  to  him 
for  advice,  or  to  be,  in  the  judgment  of  the 
President,  safely  responsible  for  his  condact 
of  the  affairs  of  the  Department  of  War,  as  by 
hw  required,  in  accordance  with  the  orders 
and  instmctions  of  the  President;  and  there- 
npon,  by  fbree  of  the  Constitution  and  lava  of 
the  United  States,  which  devolve  on  the -Presi- 
dent the  power  and  the  duty  to  control  the 
eondncl  ot  the  bnsiness  of  that  executive  de- 
partment of  the  Glovernment,  and  by  reason  of 
the  constitutional  duty  of  the  President  to  take 
care  that  the  laws  be  faithfully  executed,  this 
re^Kwdent  did  necessarily  consider  and  did 
determine  that  the  said  Stanton  ought  no  longer 
to  hold  the  said  office  of  Secretary  for  the  De- 
partment of  War.  And  this  respondent,  by 
virtue  of  the  power  and  authority  vested  in 
bilh  as  President  of  the  United  States,  by  the 
Constitution  and  laws  of  the  United  States,  to 
give  effect  to  such  his  decision  and  determin- 
ation, did,  on  the  6th  day  of  August,  A.  D. 
•1867,  address  to  the  said  Stanton  a  note,  of 
which  the  following  is  a  tme  copy: 

"Sib:  Public  oonnderationa  of  a  bi|:h  oharactcr 
eMwtrain  me  to  H7  that  your  resicnation  as  Saore- 
Ury  of  War  will  be  aooeptad." 

To  which  note  the  said  Stanton  nad*  tke 
following  lapiy: 

WaB  BBPABTinil*,     _. 
VASHiMOTOif,  Augutt  5, 1867. 
Sib:  Tear  note  of  this  daj  has  been  reoeired, 
ststiac  tbat  ">BbHe«oMi<iaratioB»of  a  hiab  charac- 
ter eoiMUaiiiroa"  to  say  *  that  my  resignation  as 
SecretaiT  of  War  will  be  accepted. " 

In  reply  I  have  the  heaor  to  say  that  imbti*  oea- 
sideratioai  of  a  bi^h  character,  whioh  alone  have 
induced  me  to  continue  at  the  head  of  this  Depart- 
ment, constrain  me  not  to  resign  the  office  of  8e«re- 
<anr  of  War  before  tke  aazt  nssWnt  of  Cencren, 
Veqr  Ia«»^otfc^^^^  foai».  „„.»™,«„ 

BDWIN  H.  STANTOIT. 

This  reapoadent,  as  President  of  the  Uni- 
ted States,  was  thereon  of  opinion  that,  having 
regasd  to  the  necessary  official  relations  and 
dntiea  of  the  Secretary  for  the  Department  of 
War  to  the-  Preeideat  of  the  United  States, 
aaaordiBg  to  tke  Ooaslitation  and  laws  of  the 
United  Slates,  and  hairing  regard  to  the  re- 
ipanaibUity  of  the  President  fer  Uie  eoadact 
of  IJm  aaM  Seeretaty,  aad  haviag  regard  to 
the  jMrmaoent  ^ecutiveaothority  of  the  offiee 
which  the  raeponAemt  holds  under  the  X/Onsti- 
totioB  and  laws  of  the  United  States,  tt  was 
JMpaasitele,  oensiatently  with  the  publie  iater- 
«Ma,  to  aliov  the  said  Stanton  to  continue  to 
haJd  tb«  said  offiea  of  Secretary  for  the  De- 
partment of  War )  and  it  then  baoame  the  offi- 
cial daty  o(  the  taspoadent,  as  Presideat  of 
the  Cnitod  States,  to  eeasider  and  de<»de  what 
act  or  aots  shaaM  and  Mght  lawfally  be  done 
by  him,  as  Proaidaat  of  Se  United  States,  to 
cause  the  said  Staatoa  to  sorraoder  the  said 
offiea. 

This  reapondent  ««•  informed  and  verily 
believed  that  it  waa  practically  settled  by- the 
First  Congress  of  tke  United  States,  and  had 
been  ao  onasiHwrsi  maA,  uaifermly  and  in  great 


numbers  of  instonces,  acted  on  by  each  Con- 
gress and  President  of  the  United  States,  in 
succession,  from  President  Washington  to,  and 
including,  President  Lincoln,  and  from  the 
First  Congress  to  the  Thirty-Ninth  Congress, 
that  the  Constitution  of  the  United  States  con- 
ferred on  the  President,  as  part  of  the  execu- 
tive power  and  as  one  of  the  necessary  means 
and  instruments  of  performing  the  executive 
duty  expressly  imposed  on  him  by  ^e  Consti- 
tution of  taking  care  that  the  laws  be  faith- 
iiilly  executed,  the  power  at  any  and  all  times 
of  removing  from,  office  all  executive  officers 
fqr  cause  to  be  judged  of  b^  the  President 
alone.  This  respondenUhad,  in  pursuance  of 
the  Constitution,  required  the  opinion  of  each 
principal  officer  of  the  Executive  Departments 
upon  this  question  of  constitutional  executive 
power  and  ditty,  and  bad  been  advised  by  each 
of  them,  including  the  said  Stanton,  Secretary 
for  the  Department  of  War,  that  under  the 
Constitution  of  tke  United  States  this  power 
was  lodged  by  the  Constitution  in  the  President 
of  the  United  Stales,  and  that,  consequently, 
it  eonld  be  lawfully  exercised  by  him,  and  the 
Congress  could  not  deprive  him  thereof;  and 
this  respondent,  in  his  capacity  of  President 
of  the  United  States,  and  because  in  that  ca- 
pacity he  was  both  enabled  and  bound  to  use 
his  best  judgment  upon  this  question,  did,  in 
good  faith  and  with  an  earnest  desire  to  arrive 
at  the  truth,  come  to  the  oonclusion  and  opin- 
ion, and  did  make  the  same  known  to  the  hon- 
ociU>le  the  Senate  of  the  United  States  by  a 
message  dated  on  the  2d  day  of  March,  1867. 
(a  true  copy  whereof  is  hereunto  annexed  and 
Marked  A,)  that  the  power  last  mentioned  was 
oonforred  and  the  duly  of  exercising  it,  in  fit 
eaaas,_wa8  iiaposed  oa  the  President  bv  the 
Constitution  of  the  United  States,  and  that 
tke  President  conld  not  be  deprived  of  this 
power  or  relieved  of  this  duty,  nor  could  the 
same  be  vested  by  law  in  the  President  and  the 
Senate  jointly,  either  in  ^t  or  whole ;  and 
this  has  ever  since  remained  and  was  the 
opinion  of  this  respondeat  at  the  time  when  he 
was  farced  as  aforesaid  to  consider  and  decide 
what  aot  or  acta  should  and  might  lawfully  be 
done  by  this  respondent,  as  Ptesidant  of  the 
United  States,  to  causa  the  said  Stanton  to 
surrender  the  said  office. 

This  resfondeot  was  also  then  aware  that 
by  the  first  section  of  "an  act  regulating  the 
tenure  of  certain  eivil  offices,"  passed  Mardi 
2,  1867,.  by  a  constitutional  m^ority  of  both 
Houses  of  Congress,  it  was  enacted  as  follows : 

"TbateveiTptnoabotdiataar  «ivU  eakeato  whidi 
he  has  been  apcoiated  by  aad  with  the  advice  and 
consent  of  the  Senate,  and  every  person  who  shall 
hereafter  be  appointed  to  any  such  office,  and  shall 
duly  qnalified  to  aet  therein,  is  and  shall  be 


entitled  ta.  hold  such  offiee  until  a  saooessor  shall 
"      id       "  "  ■ 

ein  otherwise  pre 

pisaaf  Blat^  of 
..  ••.<'•  '-'  "-'Tf  **d  of  the  Intel...,  .»  ^ .~»~. 
ter  Qeneral,  and  the  Attorney  General,  shall  bold 


have  been  in  like  manner  appointed  and  duly  quali 
■Ise  provided ;  rim 

War.  of  the  Navy,  aad  of  the  Interior,  the.Postmas; 


fled,  except  as  herein  otherwise  provided :  AwmiM, 
That  iba  SeoretariM  af  BttU,  of  the  Traamir.  of 


their  offices  respectively  for  and  during  the  term  of 
the  President  by  whom  they  may  have  been  ap- 
pointed, and  one  month  thereafter,  suhjeot  to  re- 
moval by  and  with  the  advice  and  oonsant  of  the 
Senate.'' 

This  respondent  was  also  aware  that  this 
act  was  understood  aad  intended  to  be  an  ex- 
pression of  tke  opinion  of  the  Congress  by 
which  that  act  was  passed,  that  the  power  to 
remove  executive  omcera  for  cause  might,  by 
law,  be  taken  from  the  President  and  vested  in 
him  and  the  Senate  joindy ;  and  although  this 
respondent  had  arrived  at  and  still  retained 
the  opinion  above  expressed  and  verily  be- 
lieved, as  he  still  believes,  that  the  saia  first 
section  of  the  last-mentioned  act  was  aad  is 
wholly  inoperative  and  void  by  reason  of  its 
conflict  witn  the  Conslitatiou  of  the  United 
States,  yet,  inasmuch  as  the  same  had  been 
enacted  by  the  constitutional  mi^rity  ia  each 
of  the  two  Houses  of  that  Congress,  ibis  re- 
spondent considered  it  to  be  proper  to  examine 
and  decide  whether  the  particular  case  of  the 
said  Stanton,  on  which  it  was  this  respondent's 
duty  to  act,  was  within  or  without  the  terms 
of  that  first  section  of  the  act;  or,  if  within  it, 
whether  the  President  had  not  the  povar,  ac- 


cording to  the  terms  of  the  act,  to  remove  tka 
said  Stanton  from  the  office  of  Seoaelary  for 
the  Department  of  War,  aad  having,  in  his 
capacity  of  President  of  the  United  States,  so 
examined  and  considered,  did  form  the  opin- 
ion that  the  case  of  the  said  Stanton  aha  his 
tenave  of  office  were  not  afeoiad  by  die  first 
section  of  the  last-namad  act. 

And  this  respondent  further  answeriag,  saTS, 
that  although  a  case  thus  existed  which,  in  nia 
judgment  as  Presideat  ef  the  United  States, 
called  for  the  exercise  of  the  executive  power 
to  remove  the  said  Stanton  from.  Uu  office  of 
Secretary  for  the  Department  of  War,  aad 
although  this  respondent  was  of  opinion,  m  ia 
above  shown,  that  under  the  Constitution  of 
the  United  State*  the  po««r  to  remove  tk«aai4 
Stanton  from  the  saidT  office  wa«  vested  in  lita 
Presideat  of  the  United  States;  and  althouj^ 
this  respondent  was  also  of  the  opinion,  as  la 
above  snown,  that  tiie  case  of  the  said  StantoN 
was  not  affected  by  the  first  section  of  the  last- 
named  act;  and  although  each  of  tka  said 
opinions  had  been  formed  by  this  respondeat 
upon  an  actual  case,  requiring  him,  in  his  ca- 
pacity of  President  of  the  United  States,  to 
come  to  some  judgment  and  determination 
thereon,  yet  this  respondent,  as  President  of 
the  United  States,  desired  and  determined  to 
avoid,  if  possible,  any  question  ef  the  construc- 
tion and  effect  of  the  said  first  section  of  the 
last-named  act,  and  also  the  broader  question 
of  the  executive  power  conferred  on  the  Presi- 
dent of  the  United  States,  by  the  Constitution 
of  the  United  States,  to  remove  one  of  the 
principal  officers  of  one  of  the  Executive  De- 
partments for  cause  seeming  to  him  sufficient; 
and  this  respondent  also  desired  and  deter- 
mined that,  if  from  causes  over  which  he  could 
exert  no  control,  it  should  become  absolutely 
necessary  to  raise  and  have,  in  some  way,  deter- 
mined either  or  both  of  the  said  last-named  ques- 
tions, it  was  in  accordance  with  the  Constitution 
of  the  United  States  and  was  required  of  the 
President  thereby,  that  questions  of  so  much 
gravity  and  importance,  upon  which  iJie  legis- 
mtive  and  executive  departments  of  the  Gov- 
ernment had  disagreed,  which  involved  poweM 
considered  by  all  branches  of  the  Government, 
during  its  entire  history  down  to  the  ;^ear  1807| 
to  have  been  confidea  by  the  Constitution  of 
the  United  States  to  the  President,  and  to  be 
necessary  for  the  complete  and  proper  execn- 
tioa  of  his  constitotional  duties,  should  be  in 
some  proper  way  submitted  to  that  judicial  de- 
partment of  the  Government,  intrusted  by  tka 
Constitution  with  the  power,  and  subjected  by 
it  to  the  duty,  not  only  of  determining  finally 
the  construction  and  effect  of  all  acts  of  Con- 
gress, but  of  comparing  them  with  the  Consti- 
tution of  the  United  States  and  pronouncing 
them  inoperative  when  found  in  conflict  witn 
that  faiidamental  law  which  the  peoolo  have 
enacted  for  the  government  of  all  their  ser- 
vants. And  to  these  ends^  first,  that  through 
the  action  of  the  Senate  of^  the  United  States, 
the  absolute  dut^  of  the  President  to  substitute 
some  fit  person  in  place  of  Mr.  Stanton  as  one 
of  his  advisers,  and  as  a  principal  subordinate 
officer  whose  official  conduct  he  waa  respon- 
sible for  and  had  lawful  right  to  control,  might, 
if  possible,  be  accomplished  without  the  neces- 
sity of  raising  any  one  of  the  questions  afore- 
said ;  and,  second,  if  this  duty  could  not  be  so 
performed,  then  that  these  questions,  or  suoh 
of  them  as  might  necessarily  arise,  should  _ba 
judicially  determined  in  manner  aforesaid, 
and  for  no  other  end  or  purpose  this  respond- 
ent, as  President  of  the  United  States,  on  the 
12th  day  of  August,  1867,  seven  dajrs  after  the 
reception  of  the  letter  of  the  said  Stanton  of 
the  6th  of  August,  hereinbefore  stated,  did  issue 
to  tlie  said  Stanton  the  order  following,  namely : 


ExacsTiTE  Mahwoji. 
w  isHiNOtoi,  ilii«««  12,  nor. 


Sib:  By  virtue  of  the  power  and  anthority  rattad 
<n  ne  as  Ptcsideiit  by  taa  r 


I  CooaUtotiaa  aad  laws  ef 


horabr  saspaadad  fross 

olice^as  Bmretary  of  War,  and  wiU  cease  to  ezeroisa 
any  and  alt  functions  pertaining  to  tbe  same. 

Yo«  wiH  at  once  traDsftr  to  Qaaaral  UlyaaaS. 
Arant,  who  hM  this  day  bean  autborisaa  aad  »m- 
powered  to  aot  as  Secretary  of  War  ad  mlert*.  all 
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SUPPLEMENT  TO 


raeords,  book*,  papers,  and  otber  pnblio  propertT 
DOW  in  roar  eiutody  and  ohwge. 
Hen.  EowiH  H.  Stantok,  Searttary  of  Ifar. 

To  whicli  said  order  the  said  Stanton  made 
tbe  following  reply : 

Wab  Dbpartuekt, 
WASHnra>roR  CtTT,  vA<viw(  12, 1867. 

"Sir:  Yonrnote  of  thii  d«U)  has  been  rcccivq)!, 
inibrming me  that  by  rirtae  of  tho  i>uwcrs  vested  id 
you,  as  Fresidont,  by  the  Conatitution  ami  Iuwh  of 
<  (he  United,State9, 1  am  gmpended  from  oilicc  n.i  8cs- 
latary  of  Was,  and  will  oeaae  to  cxcrelso  uny  and  oH 
funoliona  pertaining  to  the  same  :  and  alsu  direetiag 
me  at  once  to  transfer  to  Goneral  Ulyst>es  8.  Grant. 
who haa thia day  been  authorized  and  empnwcrudto 
act  as  Seoretarr  of  yj at adi-aUrUn,  all  recurds,  books, 
papers,  and  other  public  property  now  in  my  cusioJy 
and  charge.  Under  a  sense  of  public  duty,  I  am 
eompelled  todenyyourright.  under  the  Constitution 
Md  laws  of  the  United  States,  \rithout  the  advice 
•nd  conraot  of  tho  Souaie,  and  without  legal  cau^ie, 
to  suspend  me  from  oflice  as  Scereiary  of  War,  or 
the  exercise  of  any  or  all  functions  pertaining  to  the 
•aOM,  or  without  such  advice  and  couMcnt  to  cojui>el 
na  to  transfer  to  any  person  tho  records,  bo'dis, 
papers,  and  public  property  in  my  custody  as  Sec- 
retary. But  inasmuch  as  the  Goncral  commandiog 
the  armies  of  the  United  States  has  been  appointed 
*d  interwn,  analias  notified  ine  that  he  ban  accepted 
the  appointment.Iharenoaltcrnativebui  tosubiuit, 
under  protest,  to  superior  force." 

To  the  PuBingRT. 

And  this  respondent,  iiirther  answering, 
says,  that  it  is  provided  in  and  by  the  second 
section  of  "  an  act  to  regulatetbe  tenure  of 
certain  civil  offices,"  that  the  President  may 
suspend  an  officer  from  the  performance  of 
tbe  duties  of  tbe  office  held  by  him,  for  certain 
causes  therein  designated,  until  the  next  meet- 
ing of  the  Senate  and  until  the  case  shall  be 
acted  on  by  the  Senate  ;  that  this  respondent, 
as  President  of  the  United  States,  was  advised 
and  he  verily  believed  and  still  believes,  that 
the  executive  power  of  removal  from  office 
confided  to  him  by  the  Constitution  as  afore- 
said, includes  the  power  of  suspension  from 
office  at  the  pleasure  of  the  President  and 
this  respondent,  by  the  order  aforesaid,  did 
suspend  the  said  Stanton  from  office,  not 
until  the  next  meeting  of  the  Senate,  or  until 
the  Senate  shoald  have  acted  upon  the  case, 
but  by  force  of  the  power  and  authority  vested 
in  him  by  the  Constitution  and  laws  of  the 
United  States,  indefinitely  and  at  the  pleasure 
of  tbe  President,  and  the  order,  in  form  afore- 
paid,  was  madelcnown  to  the  Senate  of  the 
Unit«d  States,  on  the  12th  day  of  December, 
A.  D.  1867,  as  will  be  more  fully  hereinafter 
stated. 

And  this  respondent,  further  answering, 
says,  that  in  and  by  the  act  of  February  13, 
1796,  it  was,  among  otberthings,  provided  and 
enacted  that,  in  case  of  vacancy  in  the  office 
of  Secretary  for  the  Department  of  War,  it 
■hall  be  lawful  for  the  President,  in  case  he 
shall  think  it  necessary,  to  authorize  any  per- 
son to  perform  the  duties  of  that  office  until  a 
successor  be  appointed  or  such  vacancy  filled, 
but  not  exceeding  the  term  of  six  months ; 
•nd  this  respondent,  being  advised  and  be- 
lieving that  such  law  was  in  full  force  and  not 
repealed,  by  an  order  dated  August  12,  1867, 
did  authorize  and  empower  Ulysses  S.  Grant, 
General  of  the  armies  of  the  United  States, 
to  act  as  Secretary  for  the  Department  of  War 
ad  interim,  in  the  form  in  which  similar  au- 
thority had  theretofore  been  given,  not  until 
tbe  next  meeting  of  tbe  Senate  and  until  the 
Senate  should  act  on  the  case,  but  at  the 
pleasure  of  the  Presidentj  subject  only  to  the 
limitation  of  six  months  m  the  said  last-men- 
tioned act  contained ;  and  a  copy  of  the  last- 
named  order  was  made  known  to  the  Senate 
of  the  United  States  on  the  12th  day  of  Decem- 
ber, A.  D.  18C7,  as  willbe  hereinaftermore  fully 
stated;  and  in  pursuance  of  the  design  and 
intention  aforesaid,  if  it  should  become  neces- 
sary, to  submit  the  said  questions  to  a  judicial 
determination,  this  respondent,  at  or  near  the 
dale  of  the  last-mentionad  order,  did  make 
known  such  his  purpose  to  obtain  a  judicial 
decision  of  tbe  said  questions,  or  saeh  of  them 
as  might  be  neeesaary. 

And  this  respondent,  further  answering,  says, 

'that  in  further  pursuance  of  bis  intention  and 

design,  if  posaible  to  perform  what  he  judged 

to  be  bis  imperative  anty,  to  prevent  the  said 


Stanton  from  longer  holding  the  office  of  Sec- 
retary for  the  Department  of  War,  and  at  the 
same  time  avoiding,  if  possible,  any  question 
respecting  the  extent  of  the  power  of  removal 
from  executive  office  confided  to  the  Pres- 
ident by  the  Constitution  of  the  United  States, 
and  any  question  respecting  the  construction 
and  effect  of  the  first  section  of  tbe  said  "  act 
regulating  the  tenure  of  certain  civil  offices," 
while  be  should  not,  by  any  act  of  his,  abandon 
and  relinquish,  either  a  power  which  he  be- 
lieved the  Constitntion  had  conferred  on  the 
President  of  the  United  States,  to  enable  him 
to  perform  the  duties  of  bis  office,  or  a  power 
designedly  left  to  him  by  the  first  section  of 
the  actor  Congress  last  araresaid,  this  respond- 
ent did,  on  the  12th  day  of  December,  1867, 
transmit  to  the  Senate  of  the  United  States,  a 
message,  a  copy  whereof  is  hereunto  annexed 
and  marked  B,  wherein  he  made  known  the 
orders  aforesaid  and  the  reasons  which  had 
induced  tbe  same,  so  far  as  this  respondent 
then  considered  it  material  and  necessary  that 
the  same  should  be  set.  forth,  and  reiterated 
bis  views  concerning  the  constitutional  power 
of  removal  vested  in  the  President,  and  also 
expressed  his  views  concerning  the  construc- 
tion of  the  said  first  section  of  the  last- men- 
tioned act,  as  respected  the  power  of  the  Pres- 
ident to  remove  the  said  Stanton  from  tbe  said 
office  of  Secretary  for  tbe  Department  of  War, 
well  hoping  that  this  respondent  conld  thus 
perform  what  he  then  believed,  and  still  be- 
lieves, to  be  his  imperative  dnt^  in  reference 
to  the  said  Stanton,  without  derogating  from 
tbe  powers  which  this  respondent  believed 
were  confided  to  the  President,  b^'the  Con- 
stitution and  laws,  and  without  the  necessity 
of  raising,  judicially,  any  questions  respecting 
the  same. 

And  this  respondent,  further  answering,  says, 
that  this  hope  not  having  been  realized,  the 
President  was  compelled  either  to  allow  the 
said  Stanton  to  resnme  the  said  office  and  re- 
main therein  contrary  to  the  settled  convictions 
of  the  President,  formed  as  aforesaid,  respect- 
ing the  powers  confided  to  him  and  the  duties 
required  of  him  by  the  Constitution  of  tbe 
United  States,  and  contrary  to  the  opinion 
fbrmed  as  aforesaid,  that  the  first  section  of  the 
last-mentioned  act  did  not  affect  the  case  of 
the'  said  Stanton,  and  contrary  to  the  fixed  be- 
lief of  the  President  that  he  could  no  longer 
advise  with  or  trust  or  be  responsible  for  the 
said  Stanton,  in  the  said  office  of  Secretary  for 
the  Department  of  War,  or  else  he  was  com- 
pelled to  take  anch  steps  as  might,  in  the  judg- 
ment of  the  President,  oe  lawful  and  necessary 
to  raise,  for  a  judicial  decision,  tbe  questions 
affecting  the  lawful  right  of  the  said  Stanton 
to  resnme  the  said  office,  or  the  power  of  the 
said  Stanton  to  persist  in  refusing  to  quit  the 
said  office  if  he  should  persist  in  actually  re- 
fusing to  quit  the  same ;  and  to  this  end,  and 
to  this  end  only,  this  respondent  did,  on  the 
21st  day  of  February,  1868,  issue  the  order  for 
the  removal  of  tbe  said  Stanton,  in  the  said 
first  article  mentioned  and  set  forth,  and  tbe 
order  authorizing  the  said  Lorenzo  F.  Thomas 
to  act  as  Secretary  of  War  ad  interim,  in  the 
said  second  article  set  forth. 

And  this  respondent,  proceeding  to  answer 
specifically  each  substantial  allegation  in  the 
said  first  article,  says:  He  denies  that  the 
said  Stanton,  on  the  2lEt  day  of  February, 
1868,  was  lawfully  in  possession  of  the  said 
office  of  Secretary  for  the  Department  of  War. 
He  denies  that  the  said  Stanton,  on  the  day  last 
mentioned,  was  lawfully  entitled  to  hold  tbe 
said  office  against  the  will  of  the  President  of 
tbe  United  States.  He  denies  that  the  said 
order  for  the  removal  of  the  said  Stanton  was 
unlawfully  issued.  He  denies  that  the  said 
order  iras  issued  with  intent  to  violate  the  act 
entitled  "An  act  to  regulate  the  tenure  of  cer- 
tain civil  offices."  He  denies  that  the  said 
order  was  a  riolation  of  the  last-mentioned 
act.  He  denies  that  tbe  said  order  was  a  viola- 
tion of  the  Constitntion  of  tbe  United  States, 
or  of  any  law  thereof,  or  of  his  oath  of  office. 
He  denies  that  the  said  order  was  issoed  with 


an  intent  to  violate  the  ConstitotioD  of  the 
United  States  or  any  law  thereof,  or  this  re- 
spondent's oath  of  office;  and  be  respeetftilly, 
but  earnestly,  insists  that  not  only  was  it 
issued  by  bim  in  the  perfbrmauce  of'^what  Im 
believed'to  be  an  imperative  official  du^,  butin 
the  performanee  of  what  diis  bonorabte  eoart 
will  consider  was,  in  point  of  fact,  an  imper- 
ative official  duty.  And  he  denies  Uiat  any 
and  all  substantive  matters,  in  the  said  first 
article  contained,  in  manner  and  form  as  the 
same  are  therein  stated  and  set  forth,  do,  by 
law,  constitute  a  high  misdemesnor  in  office, 
within  the  true  intent  and  meaning  of  the  Con- 
stitution of  the  United  States, 

ANSWER  TO  ABTicLE  II. 

And  for  answer  to  the  second  article  this 
respondent  says  that  he  admits  he  did  issue 
and  deliver  to  said  Lorenzo  Thomas  tbe  said 
writing  set  forth  in  said  second  article,  bearing 
date  at  Washington,  District  of  Columbia,  Feb- 
ruary 21, 1868,  addressed  to  Brevet  Major  Gen- 
eral Lorenzo  Thomas,  Adjutant  General  United 
States  Army,  Washington,  J)istrict  of  Colum- 
bia,  and  be  further  admits  that  tbe  same  was 
so  issued  without  the  advice  and  consent  of  the 
Senate  of  the  United  .States,  then  in  session, 
but  he  denies  that  he  thereby  violated  tbe 
Constitution  of  the  United  States,  or  any  law 
thereof,  or  that  he  did  thereby  intend  to  vio- 
late tbe  Constitution  of  tbe  United  States,  or 
the  provisions  of  any  act  of  Congress ;  and  this 
respondent  refers  to  his  answer  to  said  first 
article  for  a  full  statement  of  tbe  purposes  and 
intentions  with  which  said  order  was  issued, 
and  adopts  tbe  same  as  part  of  his  answer  to 
this  article ;  and  he  further  denies  that  there 
was  then  and  there  no  vacancy  in  the  said  office 
of  Secretary  for  the  Department  of  War,  or 
that  he  did  then  and  there  commit,  or  was 
guilty  of  a  high  misdemeanor  in  office,  and  this 
respondent  maintains  and  will  insist : 

1,  That  at  the  date  and  delivery  of>said  writ- 
ing there  was  a  vacancy  existing  in  the  office 
of  Secretary  for  the  Department  of  War. 

2,  That,  notwithstanding  the  Senate  of  the 
United  States  was  then  in  session,  it  was  law- 
ful and  according  to  long  and  well  established 
usage  to  empower  and  authorize  tbe  said 
Thomas  to  act  as  Secretary  of  War  ad  interim. 

8.  That,  if  the  said  act  regulating  the  tenure 
of  civil  offices  be  held  to  be  a  valid  law,  no 
provision  of  the  same  was  violated  by  the  issn- 
ing  of  said  order  or  by  the  designation  of  said 
Thomas  to  act  as  Secretary  of  War  ad  interitn. 

ANSWER  TO  ARTICLE  III. 

And  for  answer  to  said  third  article  thia 
respondent  says  that  be  abides  by  his  answer 
to  said  first  and  second  articles,  in  so  far  as 
the  same  are  responsive  to  tbe  allegations  con- 
tained in  the  said  third  article,  and,  without 
here  again  repeating  tbe  same  answer,  prays 
the  same  be  taken  as  an  anewer  to  this  third 
article  as  fully  as  if  here  again  set  out  at 
length  ;  and  as  to  the  new  allegation  contained 
in  said  third  article,  that  this  respondent  did 
appoint  the  said  Thomas  to  be  8«cretary  for 
the  Department  of  War  ad  ittterim,  this  re- 

rndent  denies  that  he  gave  ahy  other  aa- 
rity  to  said  Thomas  than  such  as  appKiars 
in  said  written  authority  set  out  in  said  article, 
br  which  he  anthoriaea  and  empowered  said 
Thomas  to  act  as  Secretary  for  the  Department 
of  War  ad  intmifn;  and  he  denies  that  the 
same  amounts  to  an  appooitment  and  insiBts 
that  it  is  only  a  designation  of  an  officer  of 
that  Department  to  act  temporaiily  as  Secre- 
tary for  the  Department  of  Wav  ad  interitn 
until  an  appointment  shoald  be  made.  But, 
whether  the  said  written  authority  amounts  to 
an  appointment  or  to  a  temporary  authority 
or  designation,  this  respondoiit  denies  that  in 
any  sense  he  did  thereby  intend  to  violate  the 
Constitution  of  the  United  States,  or  that  he 
thereby  intended  to  give  the  said  order  the 
character  or  effect  of  an  appointment  in  tbe 
constitutional  or  legal  sense  of  that  term.  He 
farther  denies  that  there  was  no  vacancy  in  said 
office  of  Secretary  for  the  De|>artment  of  War 
existing  at  tbe  date  of  said  writtea  authority. 
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AKSWER  TO  ARTiai.E  IT. 

And  for  angtrer  to  said  fourth  article  this 
respondent  denies  that  on  the  said  21st  day  of 
FebroAry,  186S,  at  Washington  aforesaid  or  at 
•ny  other  time  or  place,  be  did  anlawfuUy 
eonsfMre  with  the  said  Lorenzo  Thomas;  or 
with  th«  said  Tfaonias  and  any  other  person  or 
peraoDS,  with  intent  by  intimidations  and 
direats  anknrfully  to  hinder  and  prevent  the 
sud  Stanton  from  holding  said  office  of  Sec- 
retary for  the  Depwtment  of  War  in  violation 
of  tM  Comlitatioa  of  the  Unitedf  States  or  of 
the  provisioDS  of  the  said  act  of  Congress  in 
said  article  mentioned,  or  that  he  did  then  and 
there  commit  or  was  gailty  of  a  high  crime  in 
office.  Oa  the  contrary  thereof,  protesting 
that  the  said  Stanton  was  not  then  and  there 
lawfullr  the' Secretary  for  the  Department  of 
War,  this  respondent  states  that  his  sole  pur- 
pose in  authorizing  the  said  Thomas  to  act  as 
Secretary  for  the  Department. of  War  ad  in- 
terim was,  as  is  fully  stated  in  his  answer  to  the 
said  first  article,  to  bring  the  question  of  the 
right  of  the  said  Stanton  to  hold  said  office, 
notwithstanding  his  said  suspension  and  not- 
withstanding the  said  order  of  removal  and 
notwithstanding  the  said  antliority  of  the  said 
Thomas  to  act  as  Secretarjr  o(-Vfar  adiTiterim, 
to  the  test  of  a  final  decision  by  the  Supreme 
Court  of  the  United  States  in  the  earliest 
practicable  mode  by  which  -the  question  could 
be  brought  before  that  tribunal. 

This  respondent  did  not  conspire  or  agree 
with  the  said  Thomas  or  any  otner  person  or 
persons  to  use  intimidation  orthreats  to  hinder 
or  prevent  the  said  Stanton  from  holding  the 
said  office  of  Secretary  for  the  Department  of 
War,  nor  did  this  respondent  at  any  time  com- 
mand or  advise  the  said  Thomas  or  any  other 
person  or  persons  to  resort  to  or  use  either 
threats  or  inUmidation  for  that  purpose.  The 
only  means  in  the  eontefnplation  or  purpose  of 
respondent  to  be  used  are  set  forth  fully  in  the 
said  orders  of  February  21,  the  first  addressed 
to  Mr.  Stanton  and  the  second  to  the  saSd 
Thomas.  By  the  first  order  the  respondent 
notified  Mr.  Stanton  that  he  was  removed  from 
the  said  office,  and  that  his  functions  as  Secre- 
tary for  the  Department  of  War  were  to  termi- 
nate upon  the  receipt  of  that  order,  and  he  also 
thereby  notified  the  said  'Stanton  that  tlie  said 
Thomas  had  been  anthorized  to  act  as  Secre- 
tary for  the  Department  of  War  ad  interim, 
and  ordered  the  said  Stanton  to  transfer  to  him 
alt  the  records,  books,  papers,  and  other  public 
properly  in  his  custody  and  charge;  and  by 
the  second  order  this  respondent  notified  the 
said  Thomas  of  the  removal  from  office  of  the 
said  Stanton,  and  authorised  him  to  act  as 
Secretary  for  the  De]>artment  of  War  ad  in- 
terim, and  directed  him  to  immediately  enter 
upon  the  discharge  of  the  daties  pertaininjE  to 
that  office,  and  to  receive  the  transfer  of  all 
the  records,  books,  papers,  and  other  public 
property  from  Mr.  Stanton  then  in  his  custody 
and  charge. 

Respondent  ^ve  no  instructions  to  the  said 
Thomas  to  nse  intimidation  or  threats  to'  en- 
force obedience  to  these  orders.  He  gave  him 
no  authority  to  call  in  the  aid  of  the  military 
or  saytKher  fiiroe  to  enable  him  to  obtain  pos- 
sesskm  of  the  office,  or  of  the  books,  papers, 
reeords,  or  property  thereof.  The  only  agency 
resorted  to  or  mtonded  to  be  resorted  to  was 
by  means  of  the  said  executive  orders  requir- 
ing obedience.  But  the  Secretary  for  the  De- 
partment of  War  refused  to  obey  these  orders, 
and  still  holds  undistarbed  possesnon  and  cus- 
tody <^  that  Department,  and  of  Uie-  records, 
books,  p^>ers,  and  other  pnbtie  property  there- 
in. Respondent  fiirther  states  that,  in  execn* 
tion  of  tM  orders  so  by  this  respondent  given  to 
the  said  Thomas,  he,  the  said  Thomas,  pro- 
ceeded in  a  peaoefol  manner  to  demand  or  the 
said  Stanton  a  sorreader  to  him  of  Ae  pnbli« 
property  in  the  said  Department,  and  to  vaeata 
the  possession  of  the  same,  and  to  allow  him, 
the  said  Thomas,  peaceably  to  exercise  the 
daties  devolved  apes  him  1^  autherity  of  the 
President.  That,  as  tlus  req>oadeut  has  been 
informed  and  believes,  the  said  Stanton  per- 


emptorily refused  obedience  to  the  orders  so 
issued.  Upon  such  refusal  no  force  or  threat 
of  force  was  used  by  the  said  Thomas,  by  au- 
thority of  the  President  or  otherwise,  to  en- 
force obedience,  either  then  or  at  any  subse- 
quent time. 

This  respondent  doth  here  except  to  the 
snfBciency  of  the  allegations  contained  iu  said 
fourth  article,  and  states  for  ground  of  excep- 
tion that  it  is  not  stated  that  there  was  any 
agreement  between  this  respondent  and  the 
said  Thomas,  or  any  other  person  or  persons, 
to  use  intimidation  and  threats,  nor  is  there 
any  allegation  as  to  the  nature  of  said  intimi- 
dation and  threats,  or  that  there  was  any  agree- 
ment to  carry  them  into  execution,  or  that 
any  step  was  taken  or  agreed  to  be  taken  to 
carry  them  intoexecution,  and  that  the  allega- 
tion in  said  article  that  the  intent  of  said  con- 
spiracy was  to  use  intimidation  and  threats  is 
wholly  insufficient,  inasmuch  as  it  is  net  al- 
leged that  the  said  intent  formed  the  basis  or 
became  a  part  of  any  agreomeat  between  the 
said  alleged  oonspiratora,  and,  furthermore, 
that  there  is  no  allegation  of  any  oonspimcy  air 
agreement  to  use  intimidation  or  threats. 

ANSWEB  TO  ARTICLE  V. 

And  for  answer  to  the  said  fiAh  article  this 
resjpondeut  denies  that  on  the  said  21st  day  of 
February,  1868,  or  at  any  other  time  or  times  in 
the  same  year  before  the  said  2d  day  of  March, 
1808,  or  at  an^  prior  or  subsequent  time,  at 
Washington  aioresaid  or  at  any  other  place, 
this  respondent  did  unlawfully  conspire  with 
the  said  Thomas,  or  with  any  other  person  or 
persons,  to  prevent  or  hinder  the  execution  of 
the  said  act  entitled  "An  act  regulating  the 
tenure  of  certain  civil  offices,"  or  that,  in  pur- 
suance of  said  alleged  conspirat^^  be  did  un- 
lawfully attempt  to  prevent  the  said  Edwin  M. 
Stanton  from  bolding  said  office  o(  Secretary 
for  the  Department  of  War,  or  that  he  did 
thereby  commit,  or  that  he  was  thereby  guilty 
of,  a  high  misdemeanor  in  office.  Respondent, 
protestmg  that  said  Stanton  was  not  tlnu  and 
there  Secretary  for  the  Department  of  War, 
begs  leave  to  refer  to  his  answer  given  to  the 
fourth  article  and  to  his  answer  given  to  the 
first  article  as  to  his  iatent  and  purpose  is 
issuing  the  orders  for  the  removal  of  Mr.  Stan- 
ton and  the  authority  given  to  the  said  Thomas, 
and  prays  equal  benefit  therei^om  as  if  the 
same  were  here  again  repeated  and  fully  set 
forth. 

And  this  res]K>adent  excepts  to  the  bbS- 
cieacy  of  the  said  fifth  article,  and  states  Us 
ground  for  such  exception,  that  it  is  not  alleged 
by  what  means  or  by  what  aKreeaeot  the  said 
alleged  conspiracy  was  formed  or  agreed  to  be 
earned  out,  or  in  what  way  the  same  was  at- 
tempted to  be  carried  eat,  or  what  were  the 
acts  done  in  pnraaanoe  thereof. 

ANSWER  TO  ARTICLE  TI. 

And  for  answer  to  the  said  sixth  article,  this 
respondent  denies  that  on  the  said  21st  day  of 
February,  1868,  at  Washington  aforesaid,  or 
at  an^  other  time  or  place,  Le  did  unlawfully 
conspire  with  the  said  Thomas  by  force  to  seize, 
take,  or  possess,  the  property  of  the  United 
States  in  the  Department  of  War,  contrary  to 
the  provisions  of^the  said  acts  referred  to  in  the 
said  article,  or  either  of  them,  or  with  intent 
to  violate  either  of  them.  Respondent,  protest- 
ing that  said  Stanton  was  not  then  and  there 
Secretary  for  the  Department  of  War,  not  only 
denies  the  said  conspiracy  as  charged,  but  also 
denies  any  unlawful  intent  in  reference  to  the 
custody  and  charge  of  the  property  of  the  Uni- 
ted Stetes  in  the  said  Department  of  War,  and 
again  refers  to  his  former  answers  for  a  full 
stotement  of  his  iatent  and  purpose  in  the 
premises. 

AKSWER  TO  ARTICLE  Til. 

And  fbr  answer  to  tike  said  sevenA  artiola 
respondent  denies  that  on  the  said  21st  day  of 
February,  18S8,  at  Washington  aforesaid,  or  at 
any  other  time  and  piaee,  be  did  nnlawfaUy 
conspire  with  the  saia  Thomas  with  iateat  na- 
iawfolly  to  seise,  take,  or  poaeees  the  property 


of  the  United  States  in  the  Department  eC 
War  with  intent  to  violate  ordisrenrd  the  said 
act  in  the  said  seventh  article  referred  to,  or 
that  he  did  then  and  there  commit  a  high  mis- 
demeanor in  office.  Respondent,  protesting 
that  the  said  Stanton  was  not  then  and  there 
Secretary  for  the  Department  of  War,  again 
refers  to  his  former  answers,  in  so  fiir  as  they 
are  applicable,  to  show  the  intent  with  which 
he  proceeded  in  the  premises,  and  prays  equal 
benefit  therefrom,  as  if  the  same  were  here 
again  fully  repeated.  Respondent  further  takes 
exception  to  the  sufficiency  of  the  allegatioas 
of  this  article  as  to  the  conspiracy  alleged  open 
the  same  grounds  as  stated  m  the  exception  set 
forth  in  his  answer  to  said  article  foartk. 

AHSWJiR  TO  ARTICLE  Till. 

And  for  answer  to  the  said  eighth  article  this 
respondent  denies  that  on  the  2l8t  day  of  Feb- 
ruary, 18G8,  at  Washington  aforesaid,  or  at 
any  other  time  and  place,  he  did  issue  and 
deliver  to  the  said  Thomas  the  said  letter  of 
authority  set  forth  in  the  said  eighth  article, 
with  the  intent  unlawfully  to  control  the  dis- 
bursements of  the  money  appropriated  for  the 
military  service  and  for  the  Department  of 
War.  This  respondent,  protesting  that  there 
was  a  vacancy  in  the  office  of  Secretary  for  the 
Department  of  War,  admits  that  he  did  tssae 
the  said  letter  of  authority,  and  he  denies  that 
the  same  was  with  any  unlawful  intent  what- 
ever, either  to  violate  the  Constitution  of  the 
United  States  or  any  act  of  Congress.  On  the 
contrary,  this  respondent  again  affirms  that  his 
sole  intent  was  to  vindicate  his  authority  as 
President  of  the  United  States,  and  by  peace- 
ful means  to  bring  the  question  of  the  right  of 
the  said  Stanton  to  continue  to  hold  the  said 
office  of  Secretary  of  War  to  a  final  decision 
before  the  Supreme  Court  of  the  United  States, 
as  has  been  hereinbefore  set  forth;  and  he 
prays  the  same  benefit  from  bis  answer  in  the 
premises  as  if  the  same  were  here  again  re- 
peated at  length. 

ANSWER  TO  ARTICLE  IX. 

And  for  answer  to  the  said  ninth  article  the 
respondent  stetes  that  on  the  said  22d  day  of 
Febraary,  1868,  the  following  note  was  ad- 
dressed to  the  said  Emory  by  the  private  saora> 
taiy  o£  respondent : 

Sxaoonvs  HAimoir. 
Washihotoic.  DTC.,  /Urwirv  2S,  IMI. 
Okhssal:  The  Prosident  direeti  me  to  say  that  he 
will  ba  pleased  to  have  you  call  upon  Umas  sarlyas 
praotkwble. 
Kea|>MtAilly  aad  traly  yours, 

WILLIAM  O.  HOOnS. 
United  Sola  Armg. 

General  Emoiy  called  at  the  Executive  Man- 
sion according  to  this  request.  The  object  of 
respondent  was  to  be  advised  by  General  Em- 
ory, as  commander  gf  the  department  of  Wash- 
ington, what  changes  had  been  made  in  the 
mUitery  affairs  of  the  department  Respondent 
had  been  infprmed  that  various  changes  had 
been  made,  which  in  nowise  had  been  bM>ugl>t 
to  his  notice  or  reported  to  him  from  the  De- 
partment of  War  or  from  anv  other  quarter, 
and  desired  to  ascertain  the  nets.  Altsr  tlie 
said  Emory  had  explained  in  detail  the  changes 
which  had  taken  i^ace,  said  Emory  oalled  the 
attention  of  respondent  to  a  general  order 
which  he  referred  to  and  which  iws  respondeat 
then  sent  for,  when  it  was  produced.  It  is  as 
follows : 

[Oeaeral  Orders  No.  17  J 


Was  DsTABTiiasf. 
AnJDTART  Okhsbivb  Omqi, 
WASHoroToir,  Marek  14,  IM7. 


ne  folfowint  acts  of  Consiew  are  pabUshed  for  tho 
falbnaatiMi  anl  soveraairat  of  all  aoiMaraed: 

II— Pestio— Ho.  Wi 
An  set  nakins  appropriatieas  (br  Ike  wiipwl  of  Oe 
Jane  am  vm,  aod  for 


Aimy  for  tS*  year  < 

oUiar  purposes. 

•      ••*••••••• 

Sso.  1  And  b*  tl  fiuthtr  macted.  That  the^besd; 
gnarteni'   ' 


^.-jters  of  the  GoDoiml  of  th«  Army  of  the  UaHol 
States  shall  be  at  the  dty  of  W«ihin«ten.  sad  an 
—'-nsaad  instmetioa*  relattag  to  laUitwT  operations 
■     'ieF     ""     ' 

kajrh 

of  his  inabUftir  throoch  the  eext  ia  rank.   The  •« 


„      _byth^Pre.M«.tor8.er.t.7o?fir«iHbi 
usoed  throafh  the  Oeaeral  of  the.  Aimy,  and  in.4 


orde 
iasu' 


LJiyiii^cu  uy 


He 


10 


SUPPLEMENT  TO 


•ntl  of  the  Anay  shall  sot  be  remoTed.  suspended,  or 
ralieTed  frem  oommftiid  or  Msicaed  to  duty  elsewhere 
than  at  said  headquarters,  except  at  his  own  request, 
Withoat  the  prerioos  approral  of  the  Senate;  and 
•07  orders  or  ioitraetiona  reUtlog  to  military  oper- 
ationi  issued  contrary  to  the  reqairements  of  this 
section  shall  be  null  and  Toid ;  and  any  officer  who 
shall  issue  orders  or  instructions  contrary  to  the  pro- 
Tisioos  of  this  seotion  shall  be  deemed  guilty  of  a 
misdemeanor  in  office;  and  any  offioer  of  the  Army 
who  shall  transmit,  conroy,  or  obey  any  orders  or 
instructions  so  issued  contrary  to  toe  prorisions  of 
thie  seotion.  knowing  thatsaoh  orders  were  so  issned, 
■ball  be  liable  to  imprisonment  for  not  lees  than  two 
nor  more  than  twenty  years,  upon  conviotion  thereof 
in  any  eourt  of  competent  jurisdiction, 

•      •••••••••» 

An»n>rad  Maieh  2. 1867. 

By  order  of  the  Seoretaiy  of  War. 

B.  D.  TOWNSEND, 
_  ^ssMtan*  Adb'tUant  OenaraL 

.  Ain$lant  Acb'ulant  General. 

Geaeral  JSmory  not  only  called  the  attention 
•f  respondent  to  this  order,  but  to  the  fact  that 
it  was  in  conformity  with  a  section  contained 
in  nn  approprialion  act  passed  by  Congress. 
Respondent,  after  reading  the  order,  observed, 
"  This  is  not  in  accordance  with  the  Constitu- 
tion of  the  United  States,  which  makes  me 
Commander-in-Chief  of  the  Army  and  Navy, 
or  of  the  language  of  the  commission  which 
you  hold."  General  Emory  then  stated  that 
this  order  bad  met  respondent's  approval.  Re- 
spondent then  said  m  reply,  in  substance, 
"Am  I  to  understand  that  the  President  of  the 
United  Stales  cannot  give  an  order  but  through 
the  General-in-Chief,  or  General  Grant?" 
General  Emory  again  reiterated  the  statement 
that  it  had  met  respondent's  approval,  and  that 
it  was  the  opinion  of  some  of  the  leading  lawyers 
of  the  country  that  this  order  was  constitutional. 
With  some  further  conversation,  respondent 
then  inquired  the  names  of  the  lawyers  who 
had  given  the  opinion,  and  he  mentioned  the 
Dames  of  two.  Respondeat,  then  said  that  the 
object  of  the  law  was  very  evident,  referring 
to  the  clause  iii  the  appropriation  act  upon 
which  the  order  purported  to  be  based.  This, 
according  to  respondent's  recollection  was  the 
■abstmoce  of  the  con  venation  had  with  Genaral 
Kmoiy. 

Ra^Ktndant  deoiea  that  any  allegationa  in 
Oit  Mid  article  of  aoy  instractioaa  or  deelkra- 
tioni  given  to  the  said  Emory  then  or  at  may 
other  time  contranr  to  or  in  addition  to  what 
is  hereinbefore  set  rorth  are  true.  Respondent 
denies  that,  in  said  conversation  with  said 
Emoiy,  he  had  any  other  intent  than  to  ex- 
press the  opinions  then  given  to  the  said  Emory, 
nor  did  he  then  or  at  any  time  request  or  order 
the  said  Emory  to  disobey  any  law  or  any 
order  issued  in  conformity  with  any  law,  or  in- 
tend to  offer  any  inducement  to  the  said  Emory 
to  violate  any  law.  What  this  respondent  then 
•aid  to  General  Emo^waa  simply  the  expres- 
sion of  an  opinion  wbich  he  then  rally  believed 
to  be  sound  and  which  he  yetbelieres  to  be  so, 
and  that  is,  that  b^  the  express  provisions  of 
the  Constitntion  this  respondent,  as  President, 
is  made  the  Commander-in-Chief  of  the  Armies 
of  the  United  States,  and  as  snch  he  is  to  be 
respected,  and  that  his  orders,  whether  issned 
through  raeWar  Department  or  through  the 
General-in-Chief,  or  ny  any  other  channel  oT 
communication,  are  entitled  to  respect  and 
obedience,  and  that  such  constitutional  power 
cannot  be  taken  {roni  him  by  virtue  of  any  act 
of  Congress.  Respondent  doth  therefore  deny 
that  by  the  expression  of  such  opinion  he  did 
commit  or  was  ^ilty  of  a  high  misdemeanor 
in  office ;  and  this  respondent  doth  further  say 
thiU  the  said  article  nine  lays  no  foundation 
whatever  for  the  oonchuioo  stated  in  the  sidd 
articie,^  thiA  the  respondent,  by  reason  of  the 
allegations  thereia  eontaiacd,  was  guilty  of  a 
kigk  saiadeBeaaer  ia  office. 

la  TCfereDoe  to  the  •tttemeat  made  by  Gen- 
eral Emory  that  this  respondent  had  approved 
of  said  act  of  Congress  sontainin^  the  gectjon 
referred  to,  the  ra^ondent  admits  that  his 
feraml  approval  was  given  to  said  act,  but  ac- 
eonipahied  the  same  by  the  following  message, 
addressed  and  sent  with  the  act  to  the  House 
of  RepreMmtatives,   in  which  House  the  said 


act  originated,  and  firom  which  it  catne  to  re- 
spondent: 
To  the  JETotMs  of  SepreterUative*.' 

The  act  entitled  "  An  act  making  appropriations 
for  the  support  of  the  Army  for  the  year  ending  June 
30.1868.  and  for  other  purposes,"  contains  provisions 
to  which  I  muBt  call  attention.  These  provisions  are 
contained  in  the  second  section,  which,  in  certain 
oases,  virtually  deprives  the  President  ot  his  consti- 
tutional functions  as  Commandev-iD-Chief  of  the 
Army,  and  in  the  sixth  section,  which  denies  to  ten 
States  of  the  Union  their  constitutional  right  to  pro- 
tect themselves,  in  any  emergency,  by  means  of  their 
own  militia.  These,  provisions  are  out  of  place  in 
an  appropriation  act.  but  I  am  compelled  to  defeat 
these  necessary  appropriations  if  I  withhold  my  sig- 
nature from  the  act.  Pressed  by  these  considera- 
tions, I  feel  constrained  to  return  the  bill  with  my 
signature,  but  to  accompany  it  with  m^  earnest  pro- 
test against  the  seotions  which  I  have  mdioated. 

Washikoton,  0.  C,  March  2. 1867. 

Respondent,  therefore,  did  no  more  than  to 
express  to  said  Emory  the  same  opinion  which 
he  had  so  expressed  to  the  House  of  Repre- 
sentatives. 

AK3WBB  TO  ABTICLB  X. 

And  in  answer  to  the  tenUi  arUcle  and  speci- 
fications thereof  the  respondent  says  that  on 
the  14th  and  16th  days  of  August,  in  the  year 
1866,  a  political  convention  oi  delegates  from 
all  or  most  of  the  States  and  Territories  of 
the  Union  was  held  in  the  city  of  Philadelphia, 
nnder  the  name  and  style  of  the  National 
Union  Convention,  for  tie  purpose  of  main- 
taining and  advancing  certain  political  views 
and  opinions  before  the  people  of  ilie  United 
States,  and  for  their  support  and  adoption  in 
the  exercise  of  the  constitutional  sonage,  in 
the  elections  of  Representatives  and  Delegates 
in  Congress,  which  were  soon  to  occnr  in 
many  of  the  States  and  Territories  of  the 
Union;  which  said  convention,  in  the  course 
of  its  proceedings,  and  in  furtherance  of  the 
objects  of  the  same,  adopted  a  "declaration 
of  principles  "  and  "an  address  to  the  people 
of  the  United  States,"  and  appointed  a  com- 
mittee of  two  of  its  members  from  each  State 
and  of  one  from  each  Territory  and  one  from  the 
District  of  Columbia  to  wait  upon  the  Presi- 
dent of  the  United  States  and  present  to  him 
a  copy  of  the  proceedings  of  the  convention  ; 
that  on  the  18tn  day  of  said  month  of  August 
titis  committee  waited  npon  the  President  of 
tiie  United  States  at  the  Executive  Mansion, 
and  was  received  by  him  in  one  of  the  rooms 
thereof,  and  by  their  chairman,  Hon.  Reverdy 
Johnson,  then  and  nuw  a  Senator  of  the 
United  States,  acting  and  speaking  in  their 
behalf,  presented  a  copy  of  the  proceedings 
of  the  convention,  and  addressed  the  Presi- 
dent of  the  United  States  in  a  speech,  of  which 
a  copy  (according  to  a  published  report  of  the 
same,  and  as  the  respondent  believes  substan- 
tially a  correct  report,)  is  hereto  annexed  as  a 
part  of  this  answer,  and  marked  Exhibit  C. 

That  thereupon,  and  in  reply  to  the  address 
of  said  committee  by  their  chairman,  this  re- 
spondent addressed  the  said  committee  so 
waiting  upon  him  in  one  of  the  rooms  of  the 
Executive  Mansio'n ;  and  this  respondent  be- 
lieves that  this  his  address  to  said  committee 
is  the  occasion  referred  to  in  the  first  specifi- 
cation of  the  tenth  article ;  but  this  respondent 
does  not  admit  that  the  passages  therein  set 
forth,  as  if  extracts  from  a  speech  or  address 
of  this  respondent  upon  said  occasion,  cor- 
rectly or  justly  present  his  speech  or  address 
upon  said  occasion,  but,  on  the  contrary,  this 
respondent  demands  and  insists  that  if  this 
honorable  court  shall  deem  the  said  article  and 
the  said  first  specification  thereof  to  contain 
allegation  of  matter  cognizable  by  this  honor- 
able court  as  a  hig;h  misdemeanor  in  office, 
within  the  intent  and  meaning  of  the  Constitn- 
tion of  the  United  States,  and  shall  receive  or 
allow  proof  in  support  of  the  same,  that  proof 
shall  be  required  to  be  made  of  the  actual  speech 
and  address  of  this  respondent  on  said  occa- 
sion, which  this  respondent  denies  that  said 
atticle  and  specifioaiion  oonteia  or  eorraOtly 
or  jnstly  represent. 

And  this  respondeat,  farther  answering  the 
tenth  article  and  the  specifications  thereof,  says 
that  at  Cleveland,  in  the  State  of  Ohio,  and  on 
the  8d  day  of  September,  in  the  year  1866,  he 


was  attended'by  » large  assemblage  of  his  fel- 
low-citizens, and  in  deference  and  obedience  to 
their  call  and  demand  he  addressed  them  npon 
matters  of  public  and  political  consideration ; 
and  this  respondent  beueves  that  said  occasion  ■ 
and  address  are  referred  to  in  the  second  spe- 
cification of  the  tenth  article ;  but  this  respond- 
ent does  not  admit  that  the  passages  therein 
set  forth,  as  if  extracts  from  a  speech  of  this 
respondent  on  said  occasion,  correctly  or  justly 
present  his  speech  or  address  upon  said  occa- 
sion ;  but,  on  the  contrary,  this  respondent  de- 
mands and  insists  that  if  this  honorable  court 
shall  deem  the  said  article  and  the  said  second 
specification  thereof  to  contain  allegation  of 
matter  cognizable  by  this  honorable  court  as  a 
high  misdemeanor  in  office,  within  the  intent 
and.meaning  of  the  Constitution  of  the  United 
States,  and  shall  receive  or  allow  proof  in  sup- 
port of  the  same,  that  proof  shall  be  required 
to  be  made  of  .the  actual  speech  and  address 
of  this  repondent  on  said  occasion,  which  this 
respondent  denies  that  said  article  and  specifi- 
cation contain  or  correctly  or  justly  repreaeat. 
And  this  respondent,  further  answering  the 
tenth  article  and  the  specifications  thereof,  says 
that  at  St  Louis,  in  the  State  of  Missouri,  and 
on  the  8th  day  of  September,  in  the  year  1866, 
he  was  attended  by  a  numerous  assemblage  of 
his  fellow-citiaens,  and  in  deference  and  obe- 
dience to  their  call  and  demand  he  addressed 
them  upon  matters  of  public  and  political  con- 
sideration^ and  this  respondent  believes  that 
said  occasion  and  address  are  referred  to  in  the 
third  specification  of  the  tenth  article  4  but  this 
respondent  does  not  admit  that  the  passages 
therein  set  forth,  as  if  extracts  from  a  speech 
of  this  respondent  on  said  occasion,  correctly 
or  justly  present  his  speech  or  address  upon 
said  occasion ;  but,  on  the  contrary,  this  respon- 
dent demands  and  insists  that  if  this  honorable 
court  shall  deem  the  said  article  and  the  said 
third  specification  thereof  to  contain  allegation 
of  matter  cognizable  by  this  honorable  court  as 
a  high  misdemeanor  in  office,  within  the  intent 
and  meaning  of  the  Constitution  of  the  United 
States,  and  shall  receive  or  allow  proof  in  sup- 
port of  the  same,  that  proof  shall  be  required 
to  be  made  of  the  actual  speech  and  address  of 
this  respondent  on  said  occasion,  which  this 
respondent  denies  that  the  said  article  and  spe- 
cification contain  or  correctly  or  justly  repre- 
sent 

And  this  respondent,  further  answering  the 
tenth  article,  protesting  that  he  has  not  been 
unmindful  of  the  high 'duties  of  bis  office,  or 
of  the  harmony  or  courtesies  which  ought  to 
exist  and  be  maintained  be^een  the  executive 
and  legislative  branches  of  the  Government  of 
the  United  States,  denies  that  he  has  ever  in- 
tended or  designed  to  set  aside  the  rightful 
authority  or  powers  of  Congress,  or  attempted 
to  bring  into  disgrace,  ridicule,  hatred,  con- 
tempt, or  reproacn  the  Congress  of  the  United 
States  or  eituer  branch  thereof,  or  to  impair 
or  destroy  the  regard  or  respect  of  all  or  any 
of  the  good  people  of  the  United  States  for 
the  Congress  or  the  rightful  legislative  power 
thereof,  or  to  excite  the  odium  or  resentment 
of  all  or  any  of  the  good  people  of  the  United 
States  against  Congress  and  the  laws  by  it 
duly  and  constitutionally  enacted.  This  ■•- 
qiondent  further  says  that  at  all  times  he  has, 
in  his  official  acta  as  President,  recognized  the 
authority  of  the  several  Congresses  of  the 
United  States  as  constituted  and  organized 
during  his  administration  of  the  office  of  Presi- 
dent of  the  United  States. 

And  this  respondent,  fitrUieransweiinjg,  says 
that  he  has,  from  time  to  time,  under  his  con- 
stitutional right  and  duty  as  President  of  the 
United  States,  communicated  to  Congress  his 
views  and  opinions  in  regard  to  such  acts  or 
resolutions  thereof  as,  being  submitted  to  him 
as  President  of  the  United  States  in  pursoanoe 
of  the  Constitntion,  seemed  to  this  respondent 
to  require  such  oomiBUoications ;  and  he  has, 
from  time  to  time,  in  the  exercise  of  that  free- 
dom of  speech  which  belongs  to  him  as  a  citi- 
zen of  the  United  States,  and^  in  his  politioal 
relations  as  President'  of  the  United  States  to 
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th«  p60pl«  »f  tk«  United  StatM,  is  ayon  fit 
oecaMons  a  duty  of  the  highest  obligation,  ex- 
pressed to  hia  feUow-citisens  his  views  and 
opiaione  respecting  the  aieasares  sad  prooaed- 
ings  of  CongTMS ;  and  that  in  sncli  addresses 
to  his  fellow-citiaeos  and  in  sach  his  coai- 
Manieations  to  Congress  ha  has  expressed  bis 
riews,  opinions,  ana  jadgmentof  and  conoem- 
ing  the  actual  oonstttntioa  of  tk«  two  Hooses 
of  Coosress  without  representation  tiierflm  of 
certain  States  of  the  Union,  and  of  the  effisct 
tliat  ia  wisdom  and  jnstiee,  ii^the  epinieo  aad 
iodginent  of  this  respondeat.  Congress,  ia  its 
legislation  and  pnxieedings,  sbonld  gire  to  this 
political  eircumstanoe ;  and  whatsoever  he  has 
thas  coflHaaaicated  to  Congress  or  addressed 
to  his,  fellow-  citiseDs  or  way  assemblage  thereof, 
Ais  respondent  says  was  and  is  within  and  ac- 
cording to  his  right  and  privilege  as  an  Ameri- 
can citizen  and  his  right  and  duty  as  President 
of  the  United  States. 

And  diis  respondent,'  not  waiving  or  at  all 
disparaging  his  right  of  freedom  of  oninion 
aaa  of  fteedom  of  speech,  as  hereinbefore  or 
hereinafter  more  particnlarlv  set  forth,  bat 
claiming  and  insisting  upon  the  same,  further 
answering  the  said  tenth  article,  says  that  the 
views  and  opinions  expressed  by  this  respond- 
ent in  his  said  addresses  to  the  assemblies 
of  his  fellow- citizens,  as' in  said  article  or  in 
this  answer  thereto  mentioned,  are  not  and 
were  not  intended  to  be  other  or  diSbrent  from 
those  expressed  by  him  in  bis  commanieations 
to  Congress — that  the  eleven  States  lately  in 
insdrrection  never  had  ceased  to  be  States  of 
the  Union,  and  that  they  were  then  entitled  to 
representation  in  Congress  by  loyal  Represen- 
tatives and  Senators  as  fully  as  the  other  States 
of  the  Union,  and  that,  consequently,  the  Con- 
gress, as  then  constituted,  was  not,  in  fact,  a 
Congress  of  all  the  States,  bat  a  Congress  of 
only  a  part  of  tbe  States.  This  respondent, 
always  protesting  against  the  uaauthorized  ez- 
clnsion  therefrom  of  the  said  el^ea  States, 
nevertheless  gave  his  assent  to  all  laws  passed 
by  said  Congress  which  did  not,  in  his  opinion 
and  jnd^eat,  violate  tfal  Constitution,  exer- 
cising bis  constitutional  authority  of  returning 
bills  to  said  Coogresswidi  his  objections  when 
they  appeared  to  him  to  be  uaconstitutional  or 
inexpedient 

And,  fnrtherj  this  respondent  has  also  ex- 
pressed the  opinion,  both  in  his  communics- 
ttons  to  Congress  and  in  his  addresses  to  the 
people,  that  the  policy  adopted  by  Congress 
m  reference  to  the  States  lately  in  insurrection 
did  not  tend  to  peace,  harmony,-  and  union, 
but,  on  the  contrary,  did  tend  to  disunion  and 
the  permanent  disruption  of  the  States,  and 
that,  in  following  its  said  policy,  laws  had  been 
passed  by  Csusress  in  violation  of  the  funda- 
mental principles  of  the  Government,  and 
which  tended  to  consolidation  and  despotism ; 
and,  such  being  his  deliberate  opinions,  he 
would  have  felt  himself  unmindful  of  the  nigh 
duties  of  his  office  if  he  had  fitiled  to  express 
them  in  his  communications  to  Congress  or  in 
his  addresses  to  the  people  when  called  upon 
by  them  to  express  his  opinions  on  matters  of 
piiblic  and  political  consideration. 

And  this  respondent,  further  answering  the 
tenth  article,  says  that  he  has  always  claimed 
and  inusted,  and  now  claims  and  insists,  that 
both  in  bis  personal  and  private  capacity  of  a 
citizen  of  the  United  States,  and  in  the  politi- 
cal relations  of  the  President  of  the  United 
States  to  the  people  of  the  United  States,  whose 
servant,  nnderthe  duties  and  reponsibilities  of 
the  Constitution  of  the  United  States,  the 
Ptesideot  of  the  United  States  is  and  should 
ahwrs  remain,  this  respondent  had  and  has 
the  fall  right,  and  in  his  office  of  President  of 
the  United  States  is  held  to  the  high  duty, 
of  ^rning,  and  on  fit  occasions  expressing. 
Mfaions  of  and  concerning  the  legislation  of 
Congress,  proposed  or  completed,  in  respect 
of  its  wisdom,  expediency,  justice,  worthiness, 
objects,  purposes,  and  public  and  political 
motives  and  tendencies ;  and  within  and  as  a 
part  of  such  right  and  dn^  to  form,  and  an 
fit  oecaaiotts  to  express,  opinions  of  and  eon- 
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igthaMblioofaaracterand  conduct,  views, 
pniposes,  oiqsetSj  motives,  and  tendencies  of 
all  men  engi^^  in  the  paUic  aervioe,  as  well 
in  Congress  as  otherwise,  and  nnder  no  other 
rules  or  limits  upon  this  right  of  freedom  of 
opinion  and  of  freedom  of  ^eech,  or  of  respon- 
sibility and  amsaability  for  the  actual  exercise 
of  sach  freedom  of  opinioa  and  freedom  of 
speech,  than  attend  upon  such  rights  and  their 
axarase  oa  the  pcurt  of  all  other  citizens  of  the 
United  States,  and  on  the  part  of  all  their 
paUie  sarvaats. 

And  this  respondent,  farther  answering 
said  tenth  article,  says  that  the  several  occa- 
sions on  which,  as  is  alleged  in  the  several 
speafications  of  said  article,  this  respondent 
addressed  his  fellow- citizens  on  sabjeets  of 
public  and  political  considerations  were  not, 
nor  was  any  one  of  them,  sought  or  planned  by 
this  respondeat ;  bat,  on  the  oontrery,  each  of 
said  Occasions  arose  npoa  the  exercise  of  a 
lawful  and  accustomed  right  of  the  people  of 
the  United  States  to  call  upon  their  pablie  ser- 
vants and  express  to  them  their  opinionst 
wishes,  and  feeHnce  upon  matters  of  pubjie 
and  poUtieal  consiueratioa,  and  to  invite  from 
snob,  their  public  servants,  an  expression  of 
their  opinions,  views,  and  feelings  on  matters 
of  pablie  and  political  consideration ;  and  this 
respondent  claims  and  insists  before  this  honor- 
able court,  and  before  all  the  people  of  the 
United  States,  that  of  or  concerning  this  his 
right  of  freedom  of  opinion  and  of  freedom  of 
SMeeh,  and  this  his  exereise  of  sach  rights  on 
all  matters  of  pnUie  and  poHtieri  considera- 
tion, and  ia  respect  of  all  pabire  servants  or 
persons  whatsoever  engaged  in  or  connected 
therewith,  this  respondent,  as  a  oitiseu  or  as 
Presideat  of  the  United  States,  is  not  safctjeet 
to  qaestion,  ioqulshion,  impeaehinent,  or  in- 
culpation in  any  form  or  maimer  whatsoever. 

And  this  respondent  says  that  neither  the  said 
tenth  article  nor  any  specification  thereof  nor 
any  allegation  therein  contained  touches  or 
relates  to  any  official  act  or  doing  of  this  re- 
spondent in  the  office  of  President  of  the  Uni- 
ted States  or  in  the  discharge  of  any  of  its 
constitutional  or  legal  duties  or  responsibili- 
ties; but  said  articleand  the  specifications  and 
allegations  thereof,  wholly  and  in  every  part 
thereof,  qnestion  only  the  discretion  or  propri- 
ety of  freedom  of  opinion  or  freedom  of  speech, 
as  exercised  by  this  respondent  as  a  citizen  ot 
the  United  States  in  his  personal  right  and 
capacity,  and  without  allegation  or  imputation 
against  tiiis  respondent  of  the  violation  of  any 
law  of  the  Umted  States  touching  or  relating 
to  freedom  of  speech  or  its  exercise  by  the 
citizens  of  the  United  States,  or  by  this  re- 
spondent as  one  of  the  said  citizens  or  other- 
wise; and  he  denies  that  by  reason  of  any 
matter  in  said  article  or  its  specifications  al- 
leged he  has  said  or  done  anything  indecent 
or  unbecoming  in  the  Chief  Magistrate  of  the 
United  States,  or  that  he  has  brought  the  high 
office  of  the  President  of  the  United  States 
into  contempt,  ridicule,  or  disgrace,  or  that  he 
has  committed  or  has  been  guilty  of  a  high 
misdemeanor  in  office. 

ANSWER  TO  ABTICLB  XI. 

And  in  answer  to  the  eleveath  article  this 
respondent  denies  that  oa  tha  18th  dtij  of  An- 
gast,  in  the  year  I860?  tA  the  city  of  Washing- 
ton, in  tiie  District  of  Colombia,  he  did,  b^  pub- 
lic speech  or  otherwise,  declare  or  affirm,  in  sab- 
Btanoe  or  at  all,  that  the  TUity  Ninth  Congress 
of  the  United  States  was  not  a  Congress  of  the 
United  States  authorized  by  the  Constitution  to 
exercise  legislative  power  under  the  same,  or 
that  ha  did  than  and  there  detdare  or  affirm  that 
the  said  Thirty- Ninth  Congress  was  a  Congress 
of  only  part  of  the  States  in  any  sense  or  mean- 
ing other  than  that  ten  Stales  of  the  Union  were 
denied  representation  therein ;  or  that  he  made 
any  or  eitner  of  the  declarations  or  affirinatious 
in  this  behalf,  in  the  said  article  alleged,  as 
denying  or  intending  to  deny  tliat  the  legisla- 
tion of  said  Thirty- Ninth  Congress  was  valid 
or  obligatory  upon  this  respoiulent,  except  so 
fisr  a*  this  respondent  saw  fit  to  approve  the 


same ;  and  as  to  the  allegation  in  said  article, 
that  he  did  thereby  intend  or  mean  to  be  aa> 
derstood  that  the  said  Congress  had  not  power 
to  propose  amendments  to  the  Coastitutioii, 
this  respondent  says  that  in  said  address  he  said 
nothing  ia  rsferenee  to  the  subject  of  amend* 
QMata  of  the  Coaatitotion,  nor  was  tiie  questioa 
of  du  competancy  of  tiie  said  Congress  to  Mn>> 
posa  snofa  amendments,  without  the  participa* 
tioa  of  said  ezdaded  States,  at  tha  time  of 
aaii  address,  ia  any  way  mentioned  or  000* 
sidered  or  referred  to  by  this  respondent,  no* 
in  what  he  did  say  had  he  any  intent  regarding 
the  same,  aad  he  denies  the  allegation  as 
ssade  to  the  eontrary  thereof.  But  this  re- 
spondent, in  further  answer  to,  and  ia  respect 
of,  the  said  allegations  of  the  said  eleventh  arti- 
cle hereinbefore  traversed  and  denied^  claimd 
and  insists  apon  his  personal  and  official  right 
of  freedom  of  opinioa  and  freedom  of  speech, 
and  his  duty  in  hia  politick  relations  as  Preai- 
d«nt  of  tha  United  States  to  tiie  people  of  ih» 
United  States  in  the  exercise  of  sach  freedom  of 
opinion  and  fireedom  of  speech,  in  the  same 
manner,  form,  and  effect  as  be  has  in  this  be- 
half stated  the  same  in  his  answer  to  the  said 
tenth  article,  and  with  the  same  effect  as  if  he 
here  repeated  the  same ;  and  he  further  olaihis 
and  insists,  as  in  said  answer  to  said  tenth 
article  he  has  claimed  and  insisted,  that  he  is 
not  subject  to  question,  inquisition,  impeach- 
ment, or  inculpation,  io  any  form  or  manner, 
of  or  coneernins  such  rights  of  freedom  of 
opinion  or  freedom  of  speech  or  his  said 
alleged  exercise  thereof. 

And  this  respondent  farther  denies  that,  oa 
the  21st  day  of  February,  in  the  year  1868,  M 
at  any  other  time,  at  the  city  of  Washington, 
ia  the  District  of  Columbia,  in  tmrsuancA  of 
any  such  declaration  as  is  in  that  behalf  ia 
aud  eleventh  article  alleged,  or  othMwise,  he 
did  unlawfully,  and  in  disregard  of  the  require- 
ment of  the  Constitution  that  he  fihoald  taka 
care  that  the  laws  should  be  faithfully  ex«- 
cated,  attempt  to  prevent  the  execution  of  an 
act  entitled  "An  act  regulating  the  tenure  of 
certain  civil  offices,"  passed  March  2,  1867, 
by  unlawfully  devising  or  contriving,  or  at- 
tempting to  devise  or  contrive,  means  oy  which 
he  should  prevent  Edwiu  M.  Stanton  from 
forthwith  resuming  the  functions  of  Secretary 
for  the  Department  of  War ;  or  by  unlawfully 
devising  or  contriving,  or  attempting  to  devise 
or  contrive,  means  to  prevent  the  execution  of 
an  act  entitled  "An  act  making  appropriations 
for  the  support  of  the  Army  for  tbe  fiscal  year 
ending  June  80,  1868,  and  for  other  purposes," 
approved  March  2,  1867.  or  to  prevent  tao 
execution  of  an  act  entitled  "An  act  to  pro- 
vide for  the  more  efficient  government  of  the 
rebel  States,"  passed  March  2,  1867. 

And  this  respondent,  further  answering  the 
said  eleventh  article,  says  that  he  has,  in  Ms 
answer  to  the  first  article,^  set  forth  in  detiul 
the  acts,  steps,  and  proceedings  done  and  taken 
by  this  respondent  to  and  toward  or  in  the 
matter  of  the  suspension  or  removal  of  the  said 
Edwin  M.  Stanton  in  or  from  the  office  of 
Secretary  for  the  Department  of  War,  with  the 
times,  modes,  circumstances,  intents,  views, 
purposes,  and  opinions  of  official  obligation  and 
duty  under  and  with  which  such  acts,  steps, 
and  proceedings  were  done  and  taken;  andne 
makes  answer  to  this  eleventh  article  of  the 
matters  in  his  answer  to  the  first  article,  per- 
taining to  the  suspension  or  removal  of  said 
Edwin  M.  Stanton,  to  tbe  same  intent  and  effect 
as  if  they  were  here  repeated  and  set  forth. 

And  this  respondent,  further  answering  the 
said  eleventh  article,  denies  that  by  means  or 
reason  of  anything  in  said  article  alleged  this 
respondent,  as  President  of  the  United  States, 
did,  on  the  21st  day  of  February,  1868,  or  at 
any  other  dsy  or  time,  commit^  or  that  he  was 
guihy  of.  a  high  misdemeanor  in  office.  _ 

And  this  respondent,  further  answering  the 
said  eleventh  article,  says  that  the  same  and 
the  m  liters  therein  conttuned  do  not  charge 
or  allege  the  commission  of  any  act  whatever 
by  this  respondent,  in  his  office  of  President 
of  the  United  States,  nor  the  otoission  by  tihis 
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tMpoadent  of  any  act  of  offidal  obligation  or 
doty  in  his  office  of  President  of  the  United 
SMee  ;  nor  dees  the  said  article  nor  the  mat- 
ters therein  aontained  name,  designate,  de- 
leribe,  or  define  any  act  or  mode  or  form  of 
•ttMnpt,  derioe,  oontriTance,  or  means,  or  of 
Mttempt  at  device,  contrivance,  or  meaaa, 
whereby  this  respondent  can  know  or  nader- 
stand  what  act  or  mode  or  form  of  attempt, 
device,  eontrivanoe,  or  means,  or  of  attempt 
at  dence,  contrivance,  or  means,  are  imputed 
to  er  diarged  against  this  respondent,  in  his 
pffice  of  President  of  the  United  States,  or  in- 
tended so  to  be,  or  whereby  this  respondent 
ean  more  fully  or  definitely  make  answer  unto 
the  said  article  than  he  hereby  does. 
'  And  diis  respondent,  in  submitting  to  this 
konorable  court  this  his  answer  to  the  articlee 
of  impeachment  exhibited  against  him,  respeet- 
fully  reserves  leave  to  amend  and  add  to  the 
same  from  time  to  time,  as  may  become  neces- 
sary or  proper,  and  when  and  as  such  necet- 
aity  and  propriety  shall  appear. 

ANDBBW  JOHNSON. 

Hbitbt  Stakbxbt, 

B.  B.  CtniTis, 

Thomas  A.  R.  Nelsoit, 

WiLUAM  M.  EvAins, 

W.  S.  GaossBcoK, 
OfComud. 

Exhibit  A. 
Mestage,  March  2, 1867. 
To  the  Senate  of  the  United  State* : 
.  I  have  carefully  examined  the  bill  to  regu- 
late the  tenure  of  certain  civil  offices.    The 
SMterial  portion  of  the  bill  is  contained  in  the 
int  section,  and  is  of  the  effect  following, 
namely : 

That  avetrperMm  holdtnr  any  eivil  offloe  to  whieh 
he  baa  been  appointed  by  and  with  the  advice  and 
consent  of  tbe  Senate,  and  every  person  who  shall 
noreofler  be  appointed  to  any  suob  office,  and  shall 
beeome  dnly  qaallicd  to  oot  tberetn,  is  and  shall  be 
•nlitled  to  bold  such  office  until  aauceeaorsball  have 
been  appointed  by  the  President,  with  the  advice  and 
consent  of  the  Senate,  and  duly  qualified ;  and  that 
the  Seeretarie*  of  State,  of  the  Troaaury,  of  War,  of 
the  Nanr.  and  of  the  Interior,  the  Postmaster  Oea- 
eraUandtheAttomey  General,  shall  bold  their  offices 
respectively  for  and  during  tbe  term  of  the  President 
by  whom  they  may  have  been  appointed,  and  for  one 

aontb  thereafter,  subject  to  removal  by  and  with  tbe 
ivioe  and  consent  of  the  Senate. 

_  These  provisions  are  qualified  by  a  reserva- 
tion in  the  fourth  section,  "that  nothing  con- 
tsioed  in  the  bill  shall  be  construed  to  extend 
the  term  of  any  office  the  duration  of  which  is 
limited  by  law."  In  effect  the  bill  provides 
ihat  the  President  shall  not  remove  from  their 
places  any  of  the  civil  officers  whose  terms  of 
service  are  not  limited  by  law  without  the 
advice  and  consent  of  the  Senate  of  the  United 
States.  The  bill,  in  this  respect,  conflicts,  in 
my  judgment,  with  the  Constitution  of  the 
United  States.  The  question,  as  Congress  is 
well  aware,  is  by  no  means  a  new  one.  That 
the  power  of  removal  is  constitutionally  vested 
in  the  President  of  the  United  States  is  a  prin- 
ciple which  has  been  not  more  distinctly  de- 
clared by  judicial  authority  and  judicial  com- 
mentators than  it  has  been  uniformlv  practiced 
upon  by  the  legislative  and  executive  dcport- 
paents  of  the  Government.  The  question  arose 
in  the  House  of  Representatives  so  early  as  the 
16th  day  of  June,  1789,  on  the  bill  for  estab- 
lishing an  executive  Department,  denominated 
"The  Department  of  Foreign  Affairs."  The 
first  clause  of  the  bill,  after  recapitulating  the 
functions  of  that  officer  and  defining  his  duties, 
bad  these  words:  "To  be  removable  from 
office  by  the  President  of  the  United  States." 
It  was  moved  to  strike  out  these  words,  and 
the  motion  was  sustained  with  great  ability  and 
vigor.  It  was  insisted  that  the  President  could 
not  constitutionally  exercise  the  power  of  re- 
moval exclusive  of^  the  Senate ;  that  the  Fed- 
eralist so  interpreted  the  Constitution  when 
arguing  for  its  adoption  by  the  several  States; 
that  the  Copstitatioo  had  nowhere  given  the 
J*resi4ent  power  of  removal,  either  expressly 
or  by  strong  impiicaUon ;  but,  od  the  contrary, 
had  4istinctly  prpvjde^  fof  Removals  from  office 


by  impeaohment  only.  A  constnietian  whidi 
Mniea  the  power  of  removal  by  the  President 
was  further  maintained  by  arguments  drawn 
from  the  danger  of  the  abuse  of  the  power ; 
from  the  supposed  tendency  of  an  exposure  of 
public  officers  to  capricious  removal,  to  impair 
the  efficiency  of  the  civil  service ;  from  the 
alleged  injustice  and  hardship  of  displacing 
incumbents,  dependent  upon  their  official  st*- 
tions,  without  sufficient  consideMtioa ;  Iram  a 
supposed  want  of  responsilMltj  on  the  part  of 
the  President,  and  from  an  imagined  defect  of 
guarantees  against  a 'vicious  President,  who 
mieht  incline  to  abuse  the  power. 

On  the  other  hand,  an  exclusive  power  of 
removal  b^  the  President  was  defended  as  a 
true  exposition  of  the  text  of  the  Constitution. 
It  was  maintained  that  there  are  certain  causes 
for  which  persons  ou^ht  to  be  removed  from 
office  without  being  guilty  of  treason,  bribery, 
or  malfeasance,  and  that  the  nature  of  things 
demands  that  it  should  be  so.  "Suppose,"  it 
was  said,  "  a  man  becomes  insane  by  the  visit- 
ation of  God,  and  is  likely  to  ruin  our  affiiira : 
are  the  hands  of  Government  to  be  confined 
from  warding  off  the  evil?  Suppose  a  person 
in  office  not  possessing  the  talentsne  was  judged 
to  have  at  the  time  of  the  appointment:  is  the 
error  not  to  be  corrected  ?  Suppose  be  acquire 
vicious  habits  and  incurable  indolence,  or  to- 
tally neglect  the  duties  of  his  ofi&ce,  which  shall 
work  mischief  to  the  public  welfare :  is  there  no 
way  to  arrest  tbe  threatened  danger  7  Suppose 
he  become  odious  and  unpopular  by  reason 
of  the  measures  he  pursues,  and  this  he  may 
do  without  committing  any  positive  offense 
against  the  law :  must  he  preserve  his  office  in 
despite  of  the  popular  will?  Suppose  him 
grasping  for  his  own  aggrandizement  and  the 
elevation  of  his  conneetions  by  every  means 
diort  of  the  treason  defined  by  the  Constitution, 
hurrying  your  affairs  to  the  precipice  of  de- 
struction, endangering  your  domestic  tranquil- 
lity, plundering  you  of  the  means  of  defense, 
aiieuating  the  affections  of  your  allies,  and  pro- 
moting the  spirit  of  discord:  must  the  tardy, 
tedious,  desultory  road,  by  wayof  impeachment, 
be  traveled  to  overtake  the  man  who,  barely 
confining  himself  within  the  letter  of  the  law, 
is  employed  in  "drawing  off  the  vital  principle 
of  the  Government?"  Thenature  of  things,  the 
neat  objects  of  society,  the  express  objects  of 
ue  Constitution  itself  require  that  this  thing 
should  be  otherwise.  To  unite  the  Senate  with 
the  President  "in  the  exerciseof  the  power," 
it  was  said,  "  would  involve  us"  in  uie  most 
serious  difficulty.  "Suppose  a  discovery  of 
any  of  these  events  should  take  place  when  the 
Senate  is  not  in  session,  how  is  the  remedy  to 
bo  applied?  The  evil  could  be  avoided  in  no 
other  way  than  by  the  Senate  sitting  always." 
In  reeard  to  the  danger  of  the  power  being 
abused  if  exercised  by  one  man,  it  was  said 
"  tliat  the  danger  is  as  great  with  respect  to 
tho  Senate,  who  ore  assembled  from  various 
parts  of  the  continent,  with  different  impres- 
sions and  opinions ;"  that  such  a  body  is  more 
likely  to  misuse  tbe  power  of  removal  than  the 
man  whom  the  united  voice  of  America  calls 
to  the  presidential  chair.  As  tbe  nature  of 
government  requires  the  power  of  removal,  it 
was  maintained  "that  it  shonid  be  exercised 
in  this  way  by  the  hand  capable  of  exerting 
itself  with  effect,  and  ttie  power  must  be  con- 
ferred on  the  President  by  the  Constitution  as 
the  execntive  officer  of'^  the  Government." 
Mr.  Madison,  whose  adverse  opinion  in  the 
Federalist  had  been  relied  upon  by  those  who 
denied  the  exclusive  power,  now  participated 
in  the  debate.  He  declared  that  he  had  re- 
viewed his  former  opinions,  and  he  snmaad 
up  the  whole  case  as  follows: 

"TheOonstitntion  affirms  thattheexeentlvepower 
is  vested  in  the  President.  Are  there  exceptions  to 
this  proposition  7  Tes,  there  ore.  The  ConstitaUcn 
says  that  in  oppointing  to  office  the  Senate  shall  be 
associated  with  the  Preadent,  unless  in  the  case  of 
inferior  officers,  when  die  law  shall  otherwise  direct. 
Have  we  (that  is.  Consre«)  a  right  to  extend  this 
exoepUon*  I  bolioTo  not.  If  the  Constitution  has 
inveated  all  ezeontive  power  in  the  President,  I  retara 
to  assert  that  the  LegiMstare  hot  no  right  to  diminish 
or  modifir  his  ezeeoti  vo  oathority.  The  questioa  now 


r«K>lT«»itselfiatetU«:istlicrepe«nrefdl*la«iMMi 
executive  power?  I  conceive  thai  if  any  power 
whatever  is  in  the  Executive  it  is  in  the  power  of 
appelating,  oveneeing,  and  controlling  those  who 
ezeoutethelaw*.  If  the  Constitution  hod  not  qaoli* 


fied  tbe  power  of  the  President  in  appoiaUng  to 
office  by  associating  the  Senate  with  him  m  that  busi- 
ness, would  it  not  be  clear  that  he  would  have  the 


nght  by  virtne  of  Ids  azeeative  power  to  make  soela 
appointment?  Shonid  we  be  autborixed.  In  defiaooe 
of  that  clause  in  tbe  Constitution— 'the  executive 
power  aliail  be  vested  inthePrteideDt'— tonaitetlie 
Senate  with  the  Preaideat  in  tbe  ai>p«iatBeot  t» 


office  ?  i  oonoeive  not.  It  Is  admitted  tliat  we  dionli 
not  be  antboriied  to  do  this.  1  think  it  may  be  dl»- 
putad  wlietlwr  we  have  a  riglit  to  associate  them  te 
Nmavinc9etsonsrrQiiO<Bee.theone  power  being  aa 


much  of  on  executive  nature  as  the  other;  and  the 
first  is  authorized  by  being  excepted  oat  of  the  gen- 
eral rale  established  by  the  Constitution  in  tbeae 
werda:  'The  ezaoative  power  shall  be  veated  in  th* 


President' 

The  question  thus  ably  and  exhaustively 
argued  was  decided  by  the  House  of  Repre- 
sentatives, by  a  vote  of  31  to_  30,  in  favor  of 
the  principle  that  the  executive  power  of  re- 
moval is  vested,  by  the  Constitution  in  the 
Executive,  and  in  the  Senate  by  the  casting 
vote  of  the  Vice  President.  The  question  has 
often  been  raised  in  subsequent  times  of  high 
excitement,  and  the  practice  of  the  Govern- 
ment has  nevertheless  conformed  in  all  cases 
to  the  decision  thus  early  made. 

The  question  was  revived  during  the  admin- 
istration of  President  Jackson,  who  made,  as 
is  well  recollected,  a  very  large  number  of  re- 
movals, which  were  made  an  occasion  of  close 
and  rigorous  scrutiny  and  remonstrance.  The 
subject  was  long  and  eamestiy  debated  in  the 
Senate,  and  the  early  construction  of  the  Con- 
stitution was  neverihelefis  freely  accepted  as 
binding  and  conclusive  upon  Congress. 

The  question  came  before  the  Supreme  Court 
of  the  United  States  in  January,  1839,  ex  parte 
Herren.  It  was  declared  by  the  court  on  that 
occasion  that  the  power  of  removal  from  office 
was  a  ^object  mucn  disputed,  and  upon  which 
a  great  diversity  of  opinion  was  entertained  in 
the  early  history  of  the  Government.  This 
related,  however,  to  the  power  of  the  President 
to  remove  officers  appointed  with  the  concur- 
rence of  the  Senate,  and  the  great  question  was 
whether  the  removal  was  to  be  by  the  President 
alone  or  with  the  concurrence  of  the  Senate, 
both  constituting  the  appointing  power.  No 
one  denied  the  power  of  the  President  and 
Senate  jointly  to  remove  where  tbe  tenure  of 
the  office  was  not  fixed  b^  the  Constilutioo, 
which  was  a  full  recognition  of  the  principle 
that  the  power  of  removal  was  incident  to  tlie 
power  of  appointment ;  but  it  was  very  earlrjr 
adopted  as  a  practical  construction  of  the  Con- 
stitution that  this  power  was  vested  in  the 
President  alone,  and  such  would  appear  to 
have  been  the  legislative  coustruction  of  the 
Constitution,  for  in  the  organization  of  the 
three  great  Departments  of  Slate,  War,  and 
Treasury,  in  1789,  provision  was  made  for  the 
appointment  of  a  subordinate  officer  by  the 
head  of  the  Department,  who  should  have  charge 
of  the  records,  books,  and  papers  appertaining 
to  the  office  when  the  head  of  the  Department 
should  be  removed  from  office  by  the  President 
of  the  United  States.  When  the  Navy  Depart 
ment  was  established,  in  the  year  1708,  pro- 
vision was  made  for  the  charge  and  custody 
of  the  books,  records,  and  documents  of  the 
Department  in  case  of  vacancy  in  the  office  of 
Secretary,  by  removal  or  otherwise.  It  is  not 
here  said  "by  removal  of  the  President,"  as  it 
is  done  with  respect  to  the  heads  of  the  other 
Departments;  yet  there  can  be  no  doubt  that 
be  holds  his  office  with  the  same  tenure  as  the 
other  Secretaries,  and  is  removable  by  tbe 
President.  The  change  of  phraseology  arose 
probably  from  its  having  become  the  settled 
and  well-understood  construction  of  the  Con- 
stitution that  the  power  of  removal  was  vested 
in  the  President  alone  in  such  cases,  aUhou||b 
the  appointment  of  the  officer  is  by  the  Presi- 
dent and  Senate.  (13  Peters,  page  139.) 

Our  most  distinguished  and  accepted  com- 
mentators upon  the  Constitution  concur  in  the 
construction  dins  early  given  by  Congress,  and 
thus  sanctioned  by  the  Supreme  Court.  Aftev 
a  full  aaalyuB  of  the  congressional  debate  to 
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wbicb  1  have  referred,  Mr.  Jiifiticc  Story  comes 
to  this  conclusion : 

"After a  mo:t animated  disoanion, the  roto  finally 
taken  In  the  Hooseof  Kc|)rcaentatiTes  wax  afflrmatiTe 
•f  the  p»w«r  of  roaoral  in  tbe  PrMitHn  t  without  any 
^VttMralioB  of  tbe  Senate  by  the  vote  of  31  memben 
■CUDSt  20.  In  the  Senate  tbeelanae  in  the  bill  affirm- 
in(  tbe  power  was  earned  by  tbe  oaiting  rote  of  tbe 
Tioe  FreeideaL  Thatthe  analdeeiiienoftbhVMS- 
tioa  eo  made  was  treatly  iniliuaeed  by  tbe  esalted 
character  of  tbe  Preeidcnt  then  in  offioewaa  asserted 
■t  tbe  time,  and  has  always  been  beliered;  yet  the 
doctrine  was  opposed  as  well  a>  snpported  by  the 
Usbest  talent  and  patr)oti«B  of  tbe  ooiiDtcy.  The 
pnblie  have  acquiesced  in  this  decision,  and  it  eon- 
stitates  perhaps  tbe  most  extraordinary  ease  in  the 
Matory  of  the  OoTcnuneat  of  a  power  eoi^erred  by 
impU^ion  on  tbeBzeoatiTe  by  the  assent  of  i^  bare 
majority  of  Congress  which  has  not  boon  questioned 
«n  many  other  oeeasions." 

The  commentator  adds  : 

**  Nor  is  this  general  acquiescence  and  sitenee  with- 
out a  satisfaetory  explanation." 

Chancellor  Kent's  remarks  on  the  subject 
are  as  follows :  *'  On  the  first  organization  of 
the  Government  it  was  made  a  question  whether 
the  power  of  removal  in  case  of  officers  ap- 
pointed to  hold  at  pleasure  resided  nowhere 
Dot  in  the  body  which  appointed,"  and,  of 
course,  whether  the  consent  of  the  Senate  was 
not  requisite  to  remove.  This  was  the  con- 
struction given  to  the  Constitution  while  it  was 
pending  for  ratification  before  the  State  con- 
ventions by  the  author  of  the  Federalist.  But 
the  construction  which  was  given  to  the  Con- 
Btitntion  by  Congress  afiei*  great  consideration 
and  discussion  was  different.  The  words  of  the 
act.  (establishing  the  Treasury  Department) 
are,  "  and  whenever  the  same  shall  be  removed 
from  office  by  the  President  of  the  United 
States,  or  in  any  cas«  of  vacancy  in  the  office, 
the  assistant  shall  act."  This  amounted  to  a 
I%islative  construction  of  the  Constitution,  and 
it  has  ever  since  been  acquiesced  in  and  acted 
apon  as  a  decisive  authority  in  the  case. 

It  applies  equally  to  every  other  officer  of 
tiie  Government  appointed  oy  the  President 
whose  term  of  duration  is  not  specially  declared. 
It  is  snpported  by  the  weighty  reason  that  the 
subordinate  officers  in  the  executive  depart- 
ment ought  to  hold  at  the  pleasure  of  the  ncad 
of  the  department,  because  he  is  invested  gen- 
erally with  the  executive  .authority,  and  the 
participation  in  that  authority  by  the  Senate 
was  an  exception  to  a  general  principle,  and 
ought  to  be  taken  stric^.  The  President  is 
the  great  responsible  officer  for  the  execution 
of  the  law,  yd  the  power  of  removal  was  inci- 
dental to  that  duty,  and  might  often  be  requi- 
site to  fnlfill  it.  Thus  has  the  important  ques- 
tion presented  by  this  bill  been  settled,  in  the 
langniwe  of  ther  late  Daniel  Webster,  (who, 
while  dissenting  fVom  it,  admitted  that  it  was 
rettled,)  by  construction,  settled  by  the  prac- 
tice of  the  Government,  and  settled  by  statute. 
The  events  of  the  last  war  furnished  a  practi- 
cal confirmation  of  the  wisdom  of  the  Consli- 
tntion  as  it  has  hitherto  been  maintained  in 
many  of  its  parts,  including  that  which  is  now 
the  subject  of  consideration.  When  the  war 
broke  oat  rebel  enemies,  traitors,  abettors,  and 
sympathisers  were  found  in  every  department 
of  the  Government,  as  well  in  the  civil  service 
as  in  the  land  and  naval  military  service.  They 
were  found  in  Congress  and  among  the  keepers 
of  the  Capitol,  in  foreign  niisaions,  in  each  and 
^1  of  the  Executive  Departments,  in  the  judi- 
cial service,  in  the  Post  Office,  and  among  the 
agents  for  pondncting  Indian  aJGhirs,  and  upon 
probable  suspicion  they  were  promptly  dis- 

S'aced  by  my  predecessor,  so  far  as  they  held 
eir  offices  nnder  executive  authorily,  and 
lieir  duties  were  confided  to  new  and  loyal 
saccessora.  No  complai  nts  against  that  power 
or  doabts  of  its  wisdom  were  entertained  in 
any  quarter.  I  sincerely  trust  and  believe  that 
no  socb  civil  war  is  likely  to  occur  again.  I 
cannot  doubt,  however,  that  in  whatever  form 
and  on  whatever  occasion  sedition  can  rise, 
an  effort  to  hinder  or  embarrass  or  defeat  the 
legitimate  action  of  this  Government,  whether 
by  preTentiog  the  collection  of  revenue  or  dis- 
teimng  the  pnblic  peaoe,  or  separating  the 
States,  or  betraying  the  country  to  s  foreign 
•neiny,  the  power  of  removal  from  office  by 


the  Executive,  as  it  has  heretofore  existed  and 
been  practiced,  will  be  found  indispensable. 
Under  these  circumstances,  as  a  depository  of 
the  executive  authority  of  the  nation^  I  do  not 
feel  at  liberty  to  unite  with  Congress  in  revers- 
ing it  by  giving  ray  approval  of  the  bill. 

At  the  early  day  when  the  question  was  set- 
tled, and,  indeed,  at  the  several  periods  when 
it  has  subsequently  been  acitatcd,  the  success 
of  the  Constitution  of  the  United  States  as  a 
new  and  peculiar  system  of  free  representative 
government  was  held  doubtful  in  other  conn- 
tries,  and  was  even  a  subject  of  patriotic  appre- 
hension among  tbe  American  people  tnem- 
selves.  A  trial  of  nearly  eighty  years,  through 
the  vicissitudes  of  foreign  conflicts  and  of  civil 
war,  is  confidently  regarded  as  having  extin- 
guished all  such  doubts  and  apprehensions  for 
the  future.  During  that  eighty  years  the  peo- 
ple of  the  United  States  have  enjoyed  a  mcas- 
nre  of  security,  peace,  prosperity,  and  happi- 
ness never  surpassed  hj  any  nation.  It  cannot 
be  doubted  that  the  triumphant  success  of  the 
Constitution  is  due  to  the  wonderful  wisdom 
with  which  the  functions  of  government  were 
distributed  between  the  three  principal  depart- 
ments— the  legislative,  the  executive,  and  the 
judicial — and  to  the  fidelity  with  which  each 
has  confined  itself  or  been  confined  by  the  gen- 
eral voice  of  the  nation  within  its  peculiar  and 
proper  sphere. 

While  a  just,  proper,  and  watchful  jealousy 
of  executive  power  constantly  prevails,  as  U 
ought  ever  to  prevail,  yet  it  is  equally  true 
that  an  efficient  Executive,  capable,  in  the  lan- 
guage of  the  oath  prescribed  to  the  President, 
of  executing  the  laws  within  the  sphere  of 
execntive  action,  of  preserving,  protecting,  and 
defending  the  Constitution  of  toe  United  States, 
is  an  indispensable  security  for  tranquillity  at 
home,  and  peace,  honor,  and  safety  abroad. 
Governments  have  been  erected  in  many  coun- 
tries upon  our  model.  If  one  or  many  of  them 
have  thus  far  failed  in  fully  securing  to  their 
people  the  benefits  which  we  have  derived  from 
our  system,  it  may  be  confidently  asserted  that 
their  misfortune  has  resulted  from  their  unfor- 
tunate failure  to  maintain  the  integrity  of  each 
of  the  three  great  departments  while  preserving 
harmony  among  them  all. 

Having  at  an  early  period  accepted  the  Con- 
stitution in  regard  to  the  executive  office  in 
the  sense  to  which  it  was  interpreted  with  the 
concurrence  of  its  founders,  1  have  found  no 
sufficientgrounds in  thearguments  now  opposed 
to  that  construction  or  in  any  assumed  neces- 
sity of  the  times  for  changing  those  opinions. 
For  these  reasons  I  return  the  bill  to  tne  Sen- 
ate, in  which  House  it  originated,  for  the  fur- 
ther consideration  of  Congress,  which  the  Con- 
stitution prescribes.  Insomuch  as  the  several 
parts  of  tbe  bill  which  I  have  not  considered 
are  matters  chiefly  of  detail,  and  arc  based  alto- 
gether upon  the  theory  of  the  Constitution  from 
which  I  am  obliged  to  dissent,  I  have  not 
thought  it  necessary  to  examine  them  with  a 
view  to  make  them  an  occasion  of  distinct  and 
special  objections.  Experience,  I  think,  has 
shown  that  it  is  the  easiest,  as  it  is  also  the 
most  attractive,  of  studies  to  frame  constitu- 
tions for  the  self-government  of  free  States 
and  nations. 

Bot  I  think  experience  has  equally  shown 
that  it  is  the  most  aifficult  of  all  political  labors 
to  preserve  and  maintain  such  free  constitu- 
tions of  self  government  when  once  happiW 
established.  1  know  no  other  way  in  which 
they  can  be  prescribed  and  maintained  except 
by  a  constant  adherence  to  them  through  the 
various  vicissitudes  of  national  existence,  with 
such  adaptations  as  may  become  nccessair, 
always  to  be  effected,  however,  through  the 
agencies  and  in  the  forms  prescribed  in  the 
original  constitutions  themselves.  Whenever 
administration  fails  or  seems  to  fail  in  securing 
any  of  the  great  ends  for  which  republican 
government  is  established,  the  proper  course 
seems  to  be  to  renew  the  original  spirit  and 
forms  of  the  Constitution  itseln 
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liestage  to  <7«e  StnaU,  December  12, 18C7. 
To  the  StMU  of  the  United  SteUe*: 

On  tite  12(h  of  Aogost  last  I  saapended  lit. 
StMitoa  from  the  ezeroiae  of  the  omoe  of  See> 
MtMy  «f  War,  and  on  the  same  day  deainiat«4 
OeBena  Graot  to  Mt  m  Sewateiy  of  W«r  <d 
interim. 

The  following  are  copies  of  the  Exeoutiw 
orders : 

KxscTTrva  iLknuatu, 
Wasbinotox,  Aufftut  12, 18^. 

SiB :  By  virtue  of  the  power  and  authority  vested 
in  me,  as  President,  l>y  tne  Constitution  and  the  lawk 
of  the  United  8lat«s,ma  are  iiereby  suspended  from 
office  OS  Secretary  of  War,  and  will  eease  to  ezetdw 
any  and  all  functions  pertaining  to  tbe  same, 

Xi         —      •  .     .     -  .  ™ 


on  Will  at  onee  transfer  to  Oeaeral  Ulysses  8. 
(irant,  who  has  this  day  been  authorised  and  eiapow^ 
ered  to  act  as  Secretary  of  War  ad  itUerim,  alf  rec- 
ords, books,  papers,  and  other  public  property  noW 
in  yoor  oostody  and  charge. 
Hen.  Sdwix  M.  Stakvoi,  Stentart  t/  War. 


IsxEcnrivE  Mahsiok. 
Washikoton,  D.  CT,  AuetuI  12, 1887. 


BlS:  Hon.  BdwInM.  Stanton  having  been  this  day 
saapendad  as  Seeretary  of  War,  yoa  aro  hereby  aa- 
tborisod  aad  oiapowerad  to  aet  as  Secretary  of  War 
ad  interim,  and  will  at  once  eater  upon  the  discharge 
of  the  doties  of  tbe  office. 

The  fieoretary  of  War  has  bean  instroetad  to  traaa- 
tor  to  you  all  the  records,  books,  papers,  and  other 
public  property  now  in  bis  custody  aad  charge. 

General  Ultsses  S.  Gbant,  Waihineton,  D.  C. 

The  following  cummunication  was  received 
from  Hi.  Stanton: 

War  Depabtiiekt. 

WASBfUOTOir  CiTT,  AttflMt  12, 1817. 
Sn :  TooTBote  of  this  date  has  been  received  ia- 
ftrmini  me  that  by  vistoe  of  the  powosand  aalhoricr 
vested  la  yon  as  President,  by  the  Oastitatioa  aad 
laws  of  theUnited  States,  lam  suspended  flromomeo 
as  Secretary  of  War,  and  will  ooaso  to  exercise  any 
and  all  fiuietioBS  pertaiimis  to  tbe  sane;  aad  also 
diraoting  me  at  onse  to  transfer  to  Qoaeral  UlyaN* 
S.  Orant,  who  has  this  day  been  authorized  and  em- 
powered to  aet  as  BecretaiT  of  War  ad  interim,  aO 
reeords,  boolDi,  papers,  aad  other  pablia  property 
■  oba 


Under  a  sense  of  public  duty  I  am  compelled  to 

eny  your  right,  nnder  tbe  Constitution  and  laws  of 

the  United  State*,  withoat  tbe  advioe  and aoniaat  at 


the  Senate,  aad  without  la       

from  office  of  Secretary  of  War,  or  the  exorcise  <, 
any  oraU  ftinettonB  pertaining  to  the  same,  or  with- 


eause,  ta  snspeod  ms 
■  •  1  pr 


oat  snob  advice  and  consent  to  couipol  ae  to  traasfcr 
to  any  person  the  records,  books,  papers,  and  pablio 
proper^  in  my  custody  as  Secretary. 

Bot,  laasmoeb  as  tbe  General  eoamaading  the 
armies  of  the  Unitad  States  baa  been  appointed  ••( 
M<«r«n,  and  has  notified  mo  that  hehas  accepted  tbo 
appointment,  I  have  no  alternative  but  to  submit, 
ender  protest,  to  superior  force. 

To  the  Vtautasn. 

The  saq>ei»ion  has  not  baen  Nvoked,  aafl 
dw  baaiaeas  of  the  War  Department  is  eo»- 
daeted  by  tha  SeMwtary  ad  tnfcrtm.  Prior  te 
tiia  ds(te  of  this  suspension  I  had  come  to  the 
ooMcUisioa  that  the  time  had  arrived  whaa  it 
WW  proper  Mr.  Stanton  sbonld  retire  kam  «y 
Cafaaoet.  Tha  mataal  confidvnee  and  geaenu 
aooocd  wWoh  sheold  exist  in  such  a  r«iati<M 
bad  ceasad.  I  supposed  that  Mr.  Stanton  was 
weUadvisad  that  ins  contimianee  in  the  Cabinet 
iras  centrary  to  my  wishes,  for  I  had  repeatedly 
given  him  so  to  OMdMStaad  by  every  mode 
•hort  of  an  express  reqnest  that  he  should  re- 
sign. Having  waited  full  time  for  tbe  volun- 
tary notion  at  Mr.  Stanton,  and  seeing  no 
manifestation  on  his  part  of  an  intention  to 
resign,  I  addressed  him  the  fvtIewBiK  note  on 
the  6th  of  August: 

Sib;  PuUieeonsiderationsof  ahigh  ebuooter  oon- 
ataain  me  to  say  that  your  laaisnation  as  Secretoiy 
of  War  will  be  aooepted. 

To  this  note  I  received.the  following  reidy: 

WaB  DxPABTMBira, 

WASHisaiOH,  Avout  5, 1867. 

SiB:  Tour  note  of  this  day  bos  been  roeoived, 
stating  that  pablio  considerations  of  a  hl^h  cbarao- 
tar  eonstrnln  yon  to  say  that  my  resignation  as  See- 
tatary  of  War  will  be  aecepted. 

In  reply,  I  have  tbe  honor  to  say  that  poUic  ooa- 
siderations  of  a  high  ebaraoter,  which  alone  have 
iadaeed  me  to  aontiaaa  at  tbe  head  af  this  Depart - 
meat,  constrain  mo  not  to  reeigD  the  oSoe  of  Seera- 
tary  of  War  before  the  '^^^^^^^^ 
Stcrttartof  ytar. 

This  reply  of  Mr.  Stanton  was  not  merely  n 
declination  of  compliance  with  the  request  for 
his  resignsOion ;  it  was  n  defiance,  aid  sosae- 
thing  more.  Mr.  Stanton  docs  not  content 
himself  with  assuming  that  pnblic  considftrar 

Ljiyiii.it;u  uy   ■v^-»  x_^  v,^'  -»  1 V- 
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tions  bearing  npon  bis  continnance  in  office 
ibmi  as  fully  a  rule  of  actioa  for  himself  as  for 
the  President,  and  that  npon  so  delicate  a 
question  aa  tfa«  fitness  of  an  officer  for  contin- 
nance  in  his  office,  the  officer  is  as  competent 
md  aa  impartial  to  decide  as  his  superior  who 
n  responsible  for  his  conduct;  but  he  goes 
farther  and piaialy  iatimates  what  he  means  br 
"public  considerations  of  a  high  character;" 
and  this  is  nothing  ten  than  hto  loss  of  confi- 
dence in  his  superior.  He  says  that  these  pub- 
lic considerations  hare  "alone  induced  me  to 
continue  at  the  head  of  this  Department,"  and 
ihat  they  "  constrain  mo  not  to  resign  the  office 
of  Secretary  of  War  before  Uie  next  meeting 
of  Congress." 

This  language  is  very  significant.  Mr.  Stan- 
ton holds  the  position  unirillingly.  He  contin- 
nes  in  office  only  under  a  sense  of  hi^h  public 
duty.  He  is  ready  to  leave  when  it  is  safe  to 
Imtc,  and  as  the  danger  he  apprehends  from 
his  removal  then  will  not  exist  when  Congress 
is  here,  be  is  constrained  to  remain  during  the 
interim.  What,  tben,  is  that  danger  which  can 
only  be  averted  by  the  presence  of  Mr.  Stan- 
ton or  of  Congress  ?  Mr.  Stanton  does  not  say 
that  "  public  considerations  of  a  high  charac- 
ter" constrain  him  to  hold  on  to  the  office  in- 
definitely. He  does  not  say  that  no  one  other 
than  himself  can  at  any  time  be  found  to 
take  his  place  and  perform  its  duties.  On  the 
contrary,  he  expresses  a  desire  to  leave  the  office 
at  the  earliest  moment  consistent  with  these 
hifh  public  consider^ttions.  He  says  in  effect 
that  while  Congress  is  away  he  must  remain, 
imt  that  when  Coomas  ia  here  he  can  go.  In 
Other  words  he  has  lost  confidence  in  the  Presi- 
dent. He  is  unwilling  to  leave  the  War  De- 
partment in  his  hands,  or  in  the  hands  of  any 
Oiie  the  President  maj  appoint  or  designate  to 
perform  Jtadnties.  If  he  resiens,  the  President 
m*y  ^»potnt  a  Seoretaiy  of  War  that  Mr.  Sun- 
ton  does  not  approve.  Therefbre,  he  will  not 
reugn.  But  wnen  Congress-  is  in  session  the 
President  cannot  appoint  a  Secretary  of  War 
which  the  Senate  does  not  approve.  Conse- 
quently, when  Congress  meets  Mr.  Stanton  is 
naAy  to  res^. 

Whatever  cogency  these  "considerations'' 
aav  have  had  upon  Mr.  Stanton,  whatever 
fight  he  may  have  had  to  entertain  such  con- 
dderations,  whatever  propriety  Uiere  might  be 
in  the  expression  of  tLem  to  others,  one  thing 
is  certain — ^it  was  official  misconduct,  to  say  the 
iMst  of  it,  to  parade  them  faefiore  hu  superior 
officer.  Upon  the  receipt  of  this  eztEaorainaiy 
■ote  I  only  delayed  the  order  of  suspension 
Ipng  enonsi  to  make  the  neeesaaiy  arrange- 
aiMM*  to  fil  the  office.  If  this  wet«  the  only 
amae  fi>r  hia  suspensioa  it  would  b«  am^^e. 
Koaeaaarily  it  moat  end  oar  most  important 
oftcial  relations,  for  I  caaoot  imagine  a  decree 
of  effrontery  which  woold  embolden  the  head 
of  a  Department  to  take  his  seat  at  the  coua- 
eil  table  in  the  Executive  Maoaion  after  snob 
W  act.  Nor  can  I  iaagiae  a  President  so  for- 
■etiiil  of  the  proper  respect  and  dignity  which 
(eloflg  to  his  <maB  as  to  submit  to  such  intm- 
•ioa.  I  will  not  do  Mr.  Stanton  the  wrong  to 
■nppoee  that  he  entertained  any  idea  of  oSer^ 
ing  to  act  as  one  of  my  eonstitutioaal  advisers 
after  that  note  was  written.  There  was  an 
interval  of  a  week  between  that  date  ^nd  the 
Older  of  suspension,  daring  which  two  Cabinet 
meetings  were  held.  Mr.  Stanton  did  not  pre- 
aest  himself  at  either,  nor  was  he  expected. 
On  the  12th  of  August  Mr.  Stanton  was  noti- 
fied of  bis  suspension  and  that  General  Grant 
had  been  authorized  to  take  charge  of  the 
Department.  In  bis  answer  to  this  notifica- 
tion, of  the  same  date,  Mr.  Stanton  expresses 
himself  as  follows: 

"Under  a  sense  of  puWio  duty  I  am  compelled  to 
deny  your  right,  under  the  Constitution  and  laws  of 
the  United  btatcs,  without  the  advice  and  consent 
of  the  .Senate,  to  sa.'ipend  me  from  olEee  as  Secretary 
of  War  or  thoexcrciseof  any  oral]  functions  pertain- 
ing to  the  same,  or  without  such  adrico  and  consent 
to  compel  mo  to  transfer  to  any  person  tho  records, 
books,  papers,  and  public  property  in  my  custody  aa 
secretary.  But  inasmuch  as  tno  fioneral  command- 
liil[  the  armies  of  the  United  States  has  been  ap- 
^oyited  a4  inifHm,  and  bu  notified  me  that  bo  boa 


aooepted  the  appointment,  I  have  no  alteniativ«  bat 
to  snDmit,  under  protest,  to  superior  foroe." 

It  will  not  escape  attention  that  in  bis  note 
of  August  6  Mr.  Stanton  stated  that  be  had 
been  constrained  to  continue  in  the  office,  even 
before  he  was  requested  to  resign,  by  consid- 
erations of  a  high  public  character.  In  this 
note  of  August  12  a  new  and  different  sense 
of  public  duty  compels  bim  to  deny  thp  Presi- 
dent's right  to  suspend  him  from  omce  without 
the  consent  of  the  Senate.  This  last  is  the 
public  duty  of  resistine  an  act  contrary  to  law, 
and  he  charges  the  President  with  violation 
of  the  law  in  ordering  bia  suspension. 

Mr.  Stanton  refers  eenerally  to  ^e  "Con- 
stitution and  laws  of  the  United  States,"  and 
says  that  a  sense  of  public  dnty  "  under"  these 
compels  bim  to  deny  the  right  of  the  President 
to  suspend  him  from  office.  As  to  bis  sense 
of  duty  under  the  Constitution,  that  will  be 
considered  in  the  sequel.  As  to  bis  sense  of 
duty  under  "the  laws  of  the  Uniteti  States," 
he  certainly  cannot  refer  to  the  law  which 
creates  the  War  Department,  for  that  expressly 
confers  upon  the  President  the  unlimited  right 
to  remove  the  head  of  the  Department,  'flie 
only  other  law  bearing  npon  the  question  is  the 
tenure-of-office  act,  passed  by  Congress  over 
the  presidential  veto,  March  2,  1867.  This  is 
the  law  which,  under  a  sense  of  public  duty, 
Mr.  Stanton  volunteers  to  defend.  There  is 
no  provision  in  this  law  which  compels  any 
officer  ooming  within  its  provisions  to  remain  in 
office.  It  forbids  removals,  but  not  resignations. 
Mr.  Stanton  was  perfectly  free  to  resign  at  any 
moment,  either  upon  his  own  motion,  or  in 
compliance  with  a  request  or  an  order.  It  was  a 
matter  of  choice  or  of  taste.  There  was  nothing 
compulsory  in  the  nature  of  legal  obligation. 
Nor  does  he  put  bis  action  upon  that  impera- 
tive ground.  He  says  he  acts  under  a  "sense 
of  public  dnty,"  not  of  legal  obligation,  com- 
pelling bim  to  hold  on,  and  leaving  him  no 
choice.  The  public  duty  which  is  upon  bim 
arises  from  the  respect  which  he  owes  to  the 
Constitution  and  the  laws,  violated  in  his  own 
case.  He  isj  therefore|  compelled  by  this 
sense  of  public  duty  to  vindicate  violated  law 
and  to  stand  as  its  champion. 

This  was  not  the  first  occasion  in  which  Mr. 
Stanton,  in  discbarge  of  a  public  duty,  was 
called  upon  to  consider  tho  provisions  of  that 
law.  That  tenure-of-office  law  did  not  pass 
without  notice.  Like  other  acts  it  was  sent  to 
the  President  for  approval.  As  is  my  custom, 
I  submitted  its  consideration  to  my  Cabinet  for 
their  advice  npon  the  question,  whether  I  should 
approve  it  or  not.  It  was  a  grave  question  of 
constitutional  law,  in  which  I  would  of  course 
rely  most  upon  the  opinion  of  the  Attorney 
General  an(l  of  Mr.  Stanton,  who  had  once 
been  Attorney  GeneraL  Every  member  of  my 
Cabinet  advised  me  that  the  proposed  law  was 
unconstitutional.  All  spoke  witbout  doubt  or 
reservation,  but  Mr.  Stanton's  condemnation 
of  the  law  was  the  most  elaborate  and  emphatic. 
He  referred  to  the  constitutional  provisions,  the 
debates  in  Congress — especially  to  the  speech 
of  Mr.  Buchanan,  when  a  Senator — to  the  de- 
cisions of  the  Supreme  Court,  and  to  the  usage 
from  the  beginning  of  the  Government  through 
every  successive  Administration,  all  concurring 
to  establish  the  right  of  removal,  as  vested  by 
the  Constitution  in  the  President.  To  all  these 
he  added  the  weight  of  his  own  deliberate  judg- 
ment, and  advised  me  that  it  was  my  duty  to 
defend  the  power  of  the  President  from  usurp- 
ation and  to  veto  the  law. 

I  do  not  know  when  a  liense  of  public  duty 
is  more  imperative  upon  a  bead  of  Department 
than  upon  such  an  occasion  as  this.  He  acts 
then  under  the  gravest  obligations  of  law; 
for  when  he  is  called  npon  by  the  President 
for  advice  it  is  the  Constitution  which  speaks 
to  him.  All  his  other  diities  are  left  by  the 
C<}nstitution  to  be  regulated  by  statute ;  but 
this  duty  was  deemed  so  momentous  that  it  is 
imposed  by  the  Constitution  itself.  After  all 
this  I  was  not  prepared  for  the  ground  taken 
by  Mr.  Stanton  in  Ma  note  of  August  12.  I 
w«8  not  prepared  to  find  hia  oompeilad,  tyr  a 


new  and  indefinite  sense  of  pnblic  dtity  nnder 
"the  Constitution,"  to  assume  the  vindicar 
tion  of  a  law  whicb,  under  the  solemn  obliga- 
tions of  public  duty,  imposed  by  the  Constitn; 
tion  itself,  he  advised  me  was  a  violation  of 
that  Constitution.  I  make  great  allowance  fn 
a  change  of  opinion,  but  such  a  change  as  ibis 
hardly  tails  within  the  limits  of  greatest  indul- 
gence. Where  our  opinions  take  the  shape  of 
advice  and  influence  the  action  of  others  the 
utmost  stretch  of  charity  will  scarcely  justify 
us  in  repudiating  them  when  they  come  to  be 
applied  to  ourselves. 

But  to  proceed  with  the  narrative.  I  wm 
so  much  stmck  with  the  full  mastery  of  the 
question  manifested  by  Mr.  Stanton,  and  wa( 
atthe  time  so  fully  occupied  with  the  prepar- 
ation of  another  veto  upon  the  pending  recon- 
struction act,  that  I  requested  bim  to  prepaid 
the  veto  upon  this  tenure-of-office  bill.  This 
he  declined  on  the  ground  of  physical  disability 
to  undergo,  at  the  time,  the  labor  of  writing, 
but  stated  bis  rewliness  to  furnish  what  aid 
might  be  required  in  the  preparation  of  mate- 
rials for  the  paper.  _  At  tne  time  this  subiect 
was  before  the  Cabinet  it  seemed  to  be  talcen 
for  granted  that  as  to  those  members  of  the 
Cabinet  who  bad  been  appointed  by  Mr.  Un- 
coln  their  tenure  of  office  was  not  fixed  by  thQ 
provisions  of  the  act.  I  do  not  remember  that 
the  point  was  distinctly  decided ;  but  I  well 
recollect  that  it  was  suggested  by  one  member 
of  tiie  Cabinet  who  was  appointed  by  Mr.  Lin- 
coln, and  that  no  dissent  was  expressetL 

Whether  the  point  was  well  taken  or  not  did 
not  seem  to  me  of  any  consequence,  for  the 
unanimous  expression  of  opinion  against  the 
constitutionality  and  policy  of  the  act  was  so 
decideti  that  I  felt  no  concern,  so  far  as  the  act 
had  reference  to  the  gentlemen  then  present, 
that  I  would  be  embarrassed  in  the  future.  The 
bill  bad  not  then  become  a  law.  The  limita- 
tion upon  the  power  of  removal  was  not  yet ' 
imposed,  and  there  was  yet  time  to  make  any 
changes.  If  any  one  of  these  gentlemen  bad 
then  said  to  me  that  he  would  avail  himself  of 
the  provisions  of  that  bill  in  case  it  became  a 
law,  I  should  not  have  hesitated  a  moment  as 
to  his  removal.  No  pledge  was  tben  expressly 
given  or  required. '  Butthere  are  circumstances 
when  togiveanexpress^pledgeis  not  necessary, 
and  when  to  require  it  is  an  imputation  of  pos- 
sible bad  faith.  I  felt  that  if  these  geuUemen 
came  within  the  purview  of  the  bill  it  was,  as 
to  them,  a  dead  letter,  and  that  none  of  them 
would  ever  take  refuge  under  its  provisions.  I 
now  pass  to  another  subject.  When,  on  the 
16th  of  April,  1866,  the  duti^  of  the  presiden- 
tial office  devolvetl  upon  me,  I  found  &  full 
Cabinet  of  seven  members,  all  of  them  selected 
by  Mr.  Lincoln.  I  made  no  change.  On  the 
contrarv,  I  shortly  afterward  ratified  a  change 
determined  upon  by  Mr,  Lincoln,  but  not  per- 
fected at  bis  death,  and  admitted  his  appointee, 
Mr.  Harlan,  in  the  place  of  Mr.  Usher,  who 
was  in  office  at  the  time. 

The  great  duty  of  the  time  was  to  reestab- 
lish government,  law,  and  order  in  the  insur- 
rectionary States.  Congress  was  then  in  re- 
cess, And  the  sudden  overthrow  of  the  rebellion 
required  speedy  action.  This  grave  subject  bad 
engaged  the  attention  of  Mr.  Lincoln  in  tho 
lost  days  of  his  life,  and  the  plan  according  to 
which  it  was  to  be  managed  bad  been  pre- 
pared and  was  ready  for  adoption.  A  lead- 
ing feature  of  that  plan  was  that  it  should  be 
carried  out  by  the  executive  authority,  for,  so 
far  as  I  have  been  informed,  neither  Mr.  Lin- 
coln nor  any  member  of  bis  Cabinet  doubted 
his  authority  to  act  or  proposed  to  call  an  extra 
session  of  Congress  to  do  the  work.  The 
first  business  transacted  in  Cabinet  after  I  be- 
came President  was  this  unfinished  business  of 
my  predecessor.  A  plan  or  scheme  of  recon- 
struction was  produced  which  bad  been  pre- 
pared for  Mr.  Lincoln  by  Mr.  Stanton,  bis 
Secretary  of  War,  It  was  approved,  and,  at 
the  earliest  moment  practicable,  was  applied 
in  the  form  of  a  proclamation  to  the  State  of 
North  Carolina^  and  afterward  became  the 
basis  of  action  m  turn  for  the  other  States. 
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Upon  Ike  exwsiiastim  of  Mr.  Stanton  bf 
fcre  tke  impewclineat  comratttee  ha  was  asked 
*e  foUowiag  qoeation : 

"  Did  snjona  of  tli«  CkUaet  ezpren  »  doubt  of  At 
Mwar  of  the  (oueatiro  bna*k  of  the  Qarttnmatt 
to rinrcuan St»ta»Twnm«iti  wbi<Ji.l>«d  b««a  in 
Noenton  without  the  aid  of  Concreas  f" 
He  answered : 

"Kone  whatever.  I  had  mysolf  entertained  no 
•Oabt  of  theauthoritrof  the  Presidentto  takemeu- 
araa  for  th*  or— iihatkw  of  the  rebel  Statee  ob  tb« 
fUa  DTOMMd  durinc  the  TMation  of  Congre*.  aB4 
■creed  in  the  plan  speoified  la  tbe  proclamation  in 
ffie  caae  of  North  Oarelina." 

There  is,  perhaps,  no  act  of  my  administra- 
Hun  for  which  I  naye  been  more  denoilnced 
fhan  this.  It  was  not  originated  by  me ;  but 
Ishiinkirom  no  responsibility  on  that  accoant, 
for  theplanapproyeditaelf  to  my  own  judgment, 
tnd  I  Old  not  oesitate  to  carry  it  into  execution. 
Thus  fiir,  and  upon  this  vital  policy,  there  was 
perfect  accord  between  the  Caoinet  and  myself, 
and  T  saw  no  necessity  flUr  a  change.  As  time 
passed  on  there  was  developed  an  unfortunate 
difference  of  omnion  and  of  policy  between  Con- 
gress and  the  President  upon  this  same  subject 
and  upon  the  ultimate  basis  upon  which  the 
reconstruction  of  these  States  should  proceed, 
especially  upon  the  question  of  neero  suffrage. 
Upon  this  point  three  members  otthe  Cabinet 
fimnd  themselves  to  be  in  sympathy  with  Con- 
fess. They  remained  onl^Iong  enough  to  see 
that  the  difference  of  policy  could  not  bo  rec- 
onciled. They  felt  that  they  should  remain 
no  longer,  and  a  high  sense  of  duty  and  pro- 
jrriety  constrained  tnem  to  resign  their  posi- 
tions. _  We  parted  with  mntnal  respect  for  the 
rincerity  of  each  other  in  opposite  opinions, 
and  mutual  regret  that  the  ai6^renee  was  on 
points  so  vital  as  to  require  a  severance  of 
ofiScial  relations.  This  was  in  the  summer  of 
1866.  "Hie  subsequent  sessions  of  Congress 
developed  new  complications  when  the  suffrage 
bill  for  the  District  of  Columbia  and  the  recon- 
stmction  acts  of  March  2  and  March  28,  1867, 
all  passed  over  the  veto.  It  was  in  Cabinet 
(ionsultationSDpon  these  bills  that  a  difference 
of  opinion  upon  the  most  vital  points  waii 
'  developed,  upon  these  qnestions  diere  was 
perfect  accord  between  all  the  members  of  the 
Cabinet  and  myself,  except  Mr.  Stanton.  He 
stood  alone,  and  the  difference  of  opinion 
coald  not  be  reconciled.  That  unity  of^opin- 
ion'  which  npon  great  questions  of  publio 
policy  or  administration  is  so  essential  to  the 
Executive  was  gone. 
I  do  not  claim  that  the  head  of  a  Depart- 
^  ment  should  have  no  other  opinions  than  those 
of  the  President.  He  has  the  same  right,  in 
the  conscientiona  discharge  of  duty,  to  enter- 
tain and  express  his  own  opinions  as  has  the 
President.  What  I  do  claim  isthat  the  Presi- 
dentisthe  responsible  head  of  the  Administra- 
tion, and  when  the  opinions  of  a  head  of  De- 
partment are  irreconcilably  opposed  to  those 
of  the  President  in  grave  matlers  of  policy 
and  administration  there  is  bat  one  result 
which  can  solve  the  difficnity,  and  that  is  a 
severance  of  the  official  relation.  This,  in  the 
past  history  of  the  Gorernment,  has  always 
been  the  rule ;  and  it  is  a  wise  one  ;  for  such 
(Bfferences  of  opinion  among  its  members  must 
impair  the  efficiency  of  any  Administration. 

I  have  now  referred  to  the  general  grounds 
mon  which  the  withdrawal  of  Mr.  Stanton  from 
■7  administration  seemed  to  me  to  be  proper 
and  necessary ;  but  I  cannot  omit  to  state  a 
special  ground  which,  if  it  stood  alone,  would 
vmdicate  my  action. 

Hie  sangninary  riot  which  occurred  in  the 
dtr  of  New  Orleans  on  the  80th  of  August. 
1H6,  joatly  aroused  public  indignation  and 
yttblic  inquiry,  not  only  as  to  those  who  were 
engaged  in  it  bnt  as  to  those  who,  more'  or  less 
remote^,  might  be  held  to  responsibility  for 
its  occorrence.  I  need  not  remind  the  Senate 
of  the  eflbrt  made  to  fix  that  responsibiHty  on 
the  President.  The  charge  was  openly  made, 
mi  tgfin  and  again  reiterated  throueb  all  the 
kad,  n»t  the  resident  was  warnea  in  time 
fast  refused  to  interfere. 

By  telegrams  from  the  rientenant  governor 
and^  bUxA'110^  gisn'erai  of  Lpbniswua,  ostra'tae 


t7th  and  28th  of  Angnst,  I  was  advised  that 
a  body  of  delegates,  claiming  to  be  a  consti- 
tntional  convention,  were  about  to  assemble 
in  New  Orleans  ;  that  the  matter  was  before 
the  grand  jury,  but  that  it  would  be  impossible 
to  execute  civil  process  without  a  riot,  and  this 
question  was  asked :  "Is  the  military  to  inter- 
fere to  prevent  process  of  court?"  This  qnes- 
tion  was  asked  at  a  time  when  the  civil  courts 
Were  in  the  full  exercise  of  their  authority,  and 
the  answer  sent  by  telegraph,  on  the  same 
9Bth  of  August,  was  this : 

"  The  military  will  be  expected  to  soatain,  and  not 
Is  interfore  with  the  prooeedinga  of  the  conrts." 

On  the  same  28A  of  August  the  following 
telegram  was  sent  tQ  Mr.  Stanton  by  Major 
General  Baird,  then  (owing  to  the  absence  of 
GeneraT  Sheridan)  in  command  of  the  military 
at  New  Orleans  : 
Hon.  Edwiit  M.  StAKtOlf,  S*erelar»  of  War: 

A  eonventioD  has  been  oalled  with  the  sanction  of 
Oovarsor  Weill,  to  moat  bare  on  Monday.  TheLlea- 
(■laBl  Qovoraor  aad  city  aathoritiea  tbiok  it  na* 
lawful,  and  propoae  to  break  it  up  by  arresting  the 
deleeatea.  I  have  glvea  no  ordere  on  the  subject, 
bat  liavo  warned  tha  parttee  that  I  cotUd  not  ooun- 
teoaooa  or  MTmit  foch  aolioa  wiUbout  iBstraotioo# 
to  that  cliect  irom  the  President.  Please  Instructme 
at  once  by  telegraph. 

The  28th  of  August  was  on  Saturday.  Th^ 
next  morning,  the  29th,  this  dispatch  was  re- 
ceived by  Mr.  Stanton  at  his  residence  in  this 
city.  He  took  no  action  upon  it,  and  neither 
sent  instructions  to  General  Baira  himself  nor 
presented  it  to  me  for  such  instructions.  On 
the  next  day  (Monday)  the  riot  occurred.  I 
never  saw  this  dispatch  from  General  Baird 
until  some  ten  days  or  two  weeks  after  the  riot, 
when,  npon  my  call  for  all  the  dispatches,  with 
a  view  to  their  publication,  Mr.  Stanton  sent 
it  to  me.  These  facts  all  appear  in  the  testi- 
mony of  Mr.  Stanton  before  the  Judiciary  Com- 
mittee in  the  impeachment  investigation.  On 
the  80th,  the  day  of  the  riot,  and  after  it  was 
suppressed,  General  Baird  wrote  to  Mr.  Stan- 
ton a  long  letter  from  which  I  make  the  follow- 
ing extracts: 

"Sir:  J  have  the  honor  to  inform  you  that  a  very 
serious  not  occurred  here  to-day.  I  had  not  been 
applied  to  hr  the  oonvaattOD  for  prateotioo,  bnt  the 
Lienteaant  uovemoraad  the  taagot  hod  fnieiy  mb- 
Bulted  with  me,  and  I  was  so  fully  convinced  that  it 
was  80  strongly  the  Intent  of  the  city  authorities  to 
pceenrve  tha  pema.  ia  order  to  PMVentBilitny  is- 
terferenoe,  titiil  did  r«|l^  an  oatbrc^aa  athiagW 
be  apprehended.  The  Idcatenant  Oovcrnor  had  as- 
(oredmathat  even  if  a  writ  of  arrest  was  issned  by  the 
ooorttbaaberiff  would  Bot  attempt  to  serve  it  wtthoat 
my  panaisaioo,  and  for  tfi-iar  they  designed  to  sos- 
pend  It.  I  incloao  herewith  copies  of  my  eorresnond- 
•ocewlth  the  mayor  and  of  adiapatoh  which  thoLioa- 
t«Mot  Oovemar  olaiiaa  to  have  MMived  ttom  the 
Pfosidant,  I  renet  that  no  reply  to  lur  diapateh  t» 
you  of  Saturday  nas  yet  reached  me.  General  Sher- 
idan ia still  absentia  Texas." 

Hie  dispatch  of  General  Baird  of  the  28th 
asks  for  immediate  instructions,  and  his  letter 
of  the  80th,  after  detailing  the  terrible  riot 
which  had  just  happened,  ends  with  the  ex- 

Eression  of  regret'  Uiat  the  instructions  which 
e  asked  for  were  not  sent.  It  is  not  the  fault 
or  the  error  or  the  omission  of  the  President 
that  thia  military  commander  was  left  withput 
instructions;  but  for  all  omissions,  for  all  errors, 
for  all  failures  to  instruct,  when  instruction 
might  have  averted  this  calamity,  the  President 
was  openly  and  persistently  held  responsible. 
Instantly,  without  waiting  for  proof,  the  delin- 
quency of  the  President  was  heralded  in  every 
form  of  utterance.  Mr.  Stanton  knew  then 
that  the  President  was  not  responsible  for  this 
delinquency.  The  exculpation  was  in  his 
power,  but  it  was  not  given  by  him  to  the  pub- 
lic, and  only  to  the  President  in  obedience  to 
a  requisition  for  all  the  dispatches. 

No  one  regrets  more  than  myself  that  Qen- 
eral  Baird's  request  was  not  brought  to  my 
notice.  It  is  clear,  from  his  dispatch  and 
letter,  that  if.  the  Secretary  of  War  had  given 
him  proper  instructions  the  riot  which  arose 
on  tne  assembling  of  the  convention  would 
have  been  averted.  There  may  be  those  ready 
to  say  that  I  would  have  given  no  instructions 
even  if  the  dispatch  had  reached  me  in  time ; 
but  all  must  admit  that  I  ought  to  have  had  the 
opportunity. 

xn^  n)nOWiii]g  la  'the  teatintony  given  by  Inr. 


Stanton  before  the  ioipeauchment  iikvesfigatiod 
committee  as  to  the  dlspAch : 
,  '[Qfo^ion.  Keferrinc  to  the  dispatch  of  the  28th  of 
Jnly  by  Oeneral  Baird,  I  ask  you  whether  that  dis- 
pat<A,  on  its  raoeipt,  was  coaiBVaieatad  T 

AniiMr.  I  reouvad  (hat  dupatob  oa  Sunday  fonr 
noon;  I  examined  itearefally  and  consioered  tha 
(ineation  presented;  I  did  not  see  that  I  coold  glvi 
any  instnutiom  diferent  fVom  Om  lino  of  action 
which  general  Baird  piopbaed.  and  made  no  aasww 
tf  the  dispatch. 

"  Quettton,  Isee  it  stated  ttat  this  was  reeeived  at 
tM  o'eloak  Mid  tWMity  minntes  p.  k.  Was  that  tha 
hour  at  whioh  it  waa  reoaivad  by  ypa  7 

"Antwer.  That  is  the  date  of  its  reception  in  tha 
Megraph  oSee  Saturday  night.  I  reieired  it  on 
Bonday  foronoon,  at  my  residaneei  a  copy  of  tha 
4iapatch  was  furnished  to  the  Prewdeot  ser^»l  days 
afterward,  along  with  all  the  other  dispatches  and 
commanioations  on  that  snUeot,  bat  it  was  not  for* 
niahed  by  me  before  that  time;  Isnppoae  it  may  hava 

"OiMfttait.  fheFreaidentlumaelf  being  in  oorna- 
pondence  with  those  parties  upon  the  same  aubjeolk 
wpald  It  not  have  be«n  proper  to  have  advised  liim 
of  the  reception  of  that  diapateht 

Atuwa-.l  knownothina  aboot  his  eorreapond- 
anee,  and  know  pothing  aboat  any  eorraspondeno* 
ezeept  this  one  dispatch.   Waba4»tdligeoBaofth« 


riot  on  Thursday  mondng. 
on  Monday." 


The  not  had 


gmaai 
taken 


plaoa 


It  is  a  difficult  matter  to  define  all  the  rela- 
tions which  exist  between  the  heads  of  Depart- 
ment and  the  President.  The  legal  relation* 
are  well  enough  defined.  The  Constitntioii 
places  these  officers  in  the  relation  of  his  ad- 
visers when  he  calls  npon  them  for  advicei 
The  acts  of  Congress  go  further.  Take^fltf 
example,  the  act  of  1789,  creating  the  Wat 
Department    It  provides  that— 

"There  shall  ba  a  prlneipal  offleer  tharein.  to  b« 
oalled  tile  Secretary  for  Wa  Department  of  War, 


I  eaaeata  aasii  duties  aa  ahatt 
1  on  or  Intrusted  (• 

Jnited  SUtoa;'' 


wiioabaU  perfom. 
from  time  to  time  _. 
him  by  the  Presiden 

and  furthermore, 

"  the  ludnrineipaloffioer  shall  ooadoet  the  bosinaap 
of  theealdCwartment  in  aoab  manner  as  the  Prsa* 
ident  of  the  United  States  shall  ttom  time  to  timi 
order  and  ioatrnet." 

Provision  is  also  made  for  the  appointment 
of  an  inferior  officer  by  the  head  of  the  De- 
partment, to  be  caljed  the  chief  clerk,  "  who^ 
whenever  said  principal  officer  shall  be  removed 
from  office  by  the  President  of  the  United 
States,"  shall  have  the  charge  and  custody 
of  the  books,  records,  and  papers  of  the 
Department. 

The  legal  relation  is  analogous  to  that  «f 
principal  and  agent.  It  is  the  President  \n>on 
whom  the  Constitution  devolves,  as  head  ofthe 
executive  department,  the  duty  to  see  that 
the  laws  are  iaithfuUy  executed ;  Dut  as  he  can-- 
not  execute  them  in  |ierson  he  is  allowad  to 
select  his  agents,  and  is  n^ade  responsible  for 
their  acts  within  just  limits.  So  complete  is 
this  presumed  delegation  of  authority  in  tha  re- 
lation of  a  bead  of  Department  to  the  Pred" 
dent  that  the  Supreme  Court  of  the  United 
States  have  decided  that  an  order  made  by  a 
head  of  Department  is  presumed  to  be  mada 
by  the  President  himselt 

The  principal,  npon  whxHn  such  responsibil: 
ity  is  placed  for  the  acts  of  a  subordinate,  ought 
to  be  left  as  free  as  possible  in  the  matter  of 
selection  and  of  dismissal.  To  hold  him  to  re- 
sponsibility for  an  officer  beyond  his  control; 
to  leave  the  question  of  the  fitness  of  soch  ant 
agent  to  be  decided  for  him  and  not  by  him  j  to 
Mlow  such  a  sabordinate,  when  the  President, 
moved  by  "public  ooasideiatieas  of  a  Iqgb 
character,''  requesta  Ms  resignation  to  as- 
sume for  himself  an  eqoal  right  to  act  upon  his 
own  views  of  "  public  considerations,"  and  to 
make  his  own  conclusions  paramount  to  those 
of  the  President — to  allow  all  this  is  to  reverse 
the  just  order  of  Administration,  and  to  place 
the  subordinate  above  the  superior. 

There  are,  however,  other  relations  between 
the  President  and  a  head  of  Department  be- 
yond these  defined  legal  relations  wMch  neces- 
sarilyattendthem,  thongii  not  expressed..  Chief 
among  these  is  nfutnal  confidence.  This  rela- 
tion is  so  delicate  that  it  is  sometimes  hard  to  say- 
when  or  how  it  ceases.  A  single  flagrant  act 
may  aid  it  at  once,  and  then  there  is  no  diffi- 
culty. Bnt  confidence  may  be  just  as  effectually 
destroyed  by  a  series  of  causes  too  subtle  for 
dcmonstrstioTi.    As  it  is  a  plant  of  slow  growth, 
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R>,  too,  it  may  be  slow  in  decay.  Such  has  been 
kbe  process  here.  I  will  not  pretend  to  say 
what  acts  or  omissions  have  brolsen  np  this 
relation.  They  are  hardly  snsceptible  of  state- 
ment, and  still  less  of  formtJ  proof.  Never- 
theless no  one  can  read  the  correspondence  of 
the  6th  of  August  without  being  convinced  that 
Ibis  relation  was  efifectually  gone  on  both  sides, 
and  that,  while  the  President  was  unwilling  to 
allow  Mr.  Stanton  to  remain  in  his  administra- 
tion, Mr.  Stanton  was  equally  unwilling  to 
allow  the  President  to  carry  on  his  administra- 
tion without  his  presence.  In  the  great  debate 
which  toolc  place  in  the  House  of  Uepresenta- 
livee  in  1789,  on  the  first  organization  of  the 
principal  Departments,  Mr.  Madison  spoke  <w 
follows : 

"  It  is  evidently  the  intention  of -tho  Constitutijn 
that  tho  First  Magistrate  should  bo  responsible  for 
the  executive  department.  So  far,  Ihcrelore,  as  ire 
do  not  ruatco  the  officers  who  are  to  aid  him  in  the 
duties  of  that  department  responsible  to_  him,  ho  fa 
not  responsible  to  the  country.  Again,  is  there  no 
danger  that  an  officer,  when  he  is  appointed  by  the 
coneurrcnco  of  the  Senate,  and  his  friends  in  that 
body,  may  choose  rather  to  risk  his  establishment  on 
tho  favor  of  that  branch  than  rest  it  upon  the  dis- 
cbarKO  of  his  duties  to  the  satisfaction  of  tho  execu- 
tive branch,  which  is  constitutionally  authorized  to 
inspect  and  control  his  conduct?  And  if  it  should 
happen  that  the  olficers  connect  themselves  with  th» 
Sonate,  they  may  mutually  support  each  other,  and 
for  wantof  cflicacy.reducotho  powcrof  the  President 
to  a  mere  vapor,  in  which  caso  his  responsibiEitJ 
would  be  annihilated,  and  tho  expectation  of  it  1« 
Mnjust.  Tlio  high  executive  officers  joined  in  cabal 
with  tbeSonate  would  lay  the  foundation  of  discord. 
and  end  in  an  assumption  of  tho  executive  power, 
only  to  bo  removed  by  a  revolution  of  tho  Govern- 
moot." 

Mr.  Sedgwick,  in  the  same  debate,  referring 
to  ihe  proposition  that  a  head  of  Department 
Bfaonld  only  be  removed  or  suspended  by  the 
concurrence  of  the  Senate,  uses  this  language : 

"Botif  proof  be  neoess^iry,  what  is  then  the  conse- 
faonaeT  Why,  in  nias  euw  ont  of  ten,  where  the 
ease  i»  vaty  elear  to  the  mind  of  the  President  that 
Ihe  man  onght  to  be  removed,  the  effect  cannot  be 
produced,  beoaaae  it  is  absolutely  impossible  to  pro- 
ause  the  neoeesary  evidenee.  Are  the  Senate  to  pro- 
ceed without  evidence  7  Some  Eontlemen  contend 
not.  Then  the  oh)ect  will  be  lost.  Shall  a  man, 
onder  these  oirenrastaneoa,  besaddled  open  thePree- 
Ueat,  who  hai  been  appointed  for  no  other  purpose 
but  to  aid  the  President  in  performing  certain  du- 
ties? Shall  he  be  continned,  I  ask  again,  against  the 
w  N I  of  th  0  President  ?  If  be  is,  where  is  the  respon- 
sibility  ?  Are  you  to  look  for  itin  thePre(ident,who 
has  no  control  over  the  officer,  no  power  to  remove 
him  if  ho  acts  unfeelingly  or  anfoithAilly?  With- 
tat  yon  make  him  reeponsible.  yon  weaken  and  de- 
stroy the  strength  and  beanty  of  yoarsystom.  What 
Is  to  be  done  in  coses  which  can  only  be  known  ft-om 
along  aoquaintance  with  the  conduct  of  an  officer  T" 

I  had  indulged  the  hope  that  upon  the  as- 
'sembltng  of  Congress  Mr.  Stanton  would  have 
elided  this  unpleasant  complication  according 
to  the  intimation  given  in  bis  note  of  August 
12.  The  doty  which  I  have  felt  myself  called 
upon  to  perform  was  by  no  means  agreeable ; 
bat  I  feel  that  I  am  not  responsible  for  the 
controversy,  or  for  the  consequences. 

Unpleasant  as  this  necessary  change  in  my 
Cabinet  has  been  to  me,  upon  ^personal  con- 
siderations, I  have  the  consolation  to  be  as- 
sured that,  so  &r  as  the  public  interests  are 
involved,  there  is  no  cause  for  regret.  Salu- 
tary reforms  have  been  introduced  by  the  Sec- 
retary ad  interim,  and  great  reductions  of  ex- 
penses have  been  effected  under  his  adminis- 
tration of  its  War  Department,  to  the  saving 
of  miUioDB  to  the  Treasury. 

ANDREW  JOHNSON. 

Washikctok,  Dteember  12,  1867. 

Exhibit  C. 

Addreu  to  the  President '  by  Eon.  Reverdy 

Johnson,  August  18,  1866. 

Mr.  PassiDEST:  We  are  before  you  as  a 
committee  of  the  National  Union  Convention, 
which  met  in  Philadelphia,  on  Tuesday,  the  14th 
instant,  charged  with  the  duty  of  presenting 
you  with  an  anthentic  copy  of  its  proceedings. 

Before  placing  it  in  your  hands,  you  will 
permit  us  to  congratulate  you  that  in  the 
object  for  which  the  convention  was  called,  in 
the  enthusiasm  with  which  in  every  State  and 
Territory  the  call  was  responded  to,  in  the  un- 
broken harmony  of  its  deliberations,  in  the 
unanimity  with  which  the  principles  it  has  de- 
clared were  adoptcdj'ood  nwre  especially  ia 


the  patriotic  and  constitutional  character  of  the 
principles  themselves,  we  areconfidentthatyou 
and  the  country  will  find  gratifying  and  cheering 
evidence  that  there  exists  among  the  people  a 
public  sentiment  which  renders  an  early  and 
complete  restoration  of  the  Union  as  estab- 
lished by  the  Constitution  certain  and  inevit- 
able. Party  faction,  seeking  the  continuance 
of  its  misrule,  may  momentarily  delay  it,  but 
the  principles  of  political  liberty,  for  which 
our  fathers  successfully  contended,  and  to 
secure  which  they  adopted  the  Constitution, 
are  so  glaringly  inconsistent  with  the  condition 
in  which  the  country  has  been  placed  by  sooh 
misrule,  that  it  will  not  be  permitted  a  much 
longer  duration. 

We  wish,  Mr.  President,  yon  could  have 
witnessed  the  spirit  of  concord  and  brotherly 
affection  which  animated  every  member  of  the 
convention.  Great  as  your  confidence  has 
ever  been  in  the  intelligence  and  patriotism  of 
your  fellow-citi«ens,  in  their  deep  devotion  to 
the  Union,  and  their  present  determination  to 
reinstate  and  maintain  it,  that  confidence  would 
have  become  a  positive  conviction  could  yon 
have  seen  and  heard  all  that  was  done  and  said 
upon  the  occasion.  Every  heart  was  evidently 
full  of  joy,  every  eye  beamed  with  patriotic 
animation ;  despondency  gave  place  to  the  as- 
surance that,  our  late  dreadtul  civil  strife  ended, 
the  blissful  reign  of  peace,  under  the  protection 
not  of  arms,  but  of  the  Constitution  and  laws, 
would  have  sway,  and  be  in  every  part  of  oar 
land  cheerfully  acknowledged  and  in  perfect 

Sood  faith  obeyed.  You  would  not  have  doubted 
lat  the  recurrence  of  dangerous  domestic  insur- 
rections in  the  future  is  not  to  be  apprehended. 
If  you  could  have  seen  the  men  of  Massa- 
chusetts and  South  Carolina  coming  into  the 
convention  op  the  first  day  of  its  meeting  hand 
in  hand,  amid  the  rapturous  applause  of  the 
whole  body,  awakened  by  heart-felt  gratifica- 
tion at  the  event,  filling  the  eyes  of  thousands 
with  tears  of  joy,  which  they  neither  could  nor 
desired  to  repress,  you  would  have  felt  as  every 
person  present  felt,  that  the  time  had  arrived 
when  aU  sectional  or  other  perilous  dissensions 
had  ceased,  and  that  nothing  should  be  heard 
in  the  future  but  the  voice  of  harmony  proclaim- 
ing devotion  to  a  common  country,  of  pride  in 
beiD^p  boond  together  by  a  common  Union, 
existing  and  protected  by  forms  of  government 
proved  bjr  experience  to  be  eminently  fitted 
for  the  exi^ncies  of  either  war  or  peace. 
-  In  the  principles  announced  by  the  conven- 
tion and  in  the  feeling  there  manifested,  we 
have  everr  assurance  that  harmony  throogfa- 
ont  oar  entire  land  will  soon  prevail.  We  know 
that,  as  in  former  days,  as  was  eloquently  de- 
clared by  Webater,  the  nation's  most  gifted 
statesman,  Massachusetts  and  South  Carolina 
went  "shoulder  to  shoulder  through  the  Rev- 
olution," and  stood  hand  in  hand  *'  around  the 
administration  of  Washington,  and  felt  his 
own  great  arm  lean  on  them  for  support,"  so 
will  they  again,  with  like  m^nanimity,  devo- 
tion^ and  power  stand  round  your  Adminis- 
tration, and  cause  you  to  feel  that  you  may 
also  lean.on  them, for  support. 

In  the  proceedings,  Mr.  President,  which 
we  are  to  place  in  your  hands,  you  will  find 
that  the  convention  performed  the  grateful  duty 
imposed  upon  them  by  their  knowledge  of  your 
"devotion  to  the  Constitution  and  laws  and 
interests  of  your  country,"  as  illustrated  by 
your  entire  presidential  career,  of  declaring 
that  in  you  they ' '  recognize  a  Chief  Magistrate 
worthy  of  the  nation  and  e^ual  to  the  great 
crisis  upon  which  your  lot  is  cast;"  and  in 
this  declaration  it  gives  us  marked  pleasure  to 
add,  we  are  confident  that  the  convention  has 
but  spoken  the  intelligent  and  patriotic,  senti- 
ment of  the  country.  Ever  inaccessible  to  the 
low  influences  which  often  control  the  mere 
partisan,  governed  alone  by  an  honest  opinion 
of  constitutional  obligations  and  rights,  and  of 
the  duty  of  looking  solely  to  the  true  interests, 
safety,  and  honor  of  the  nation,  such  a  class  is 
incapable  of  resorting  to  any  bait  for  popu- 
larity at  the  expense  of  the  public  good. 
ia  \he  BWMuisa  ntusk  ypu  Jiave«dople4  &r 


tfle  restoration  of  tke  Union  the  eonirentloa 
•aw  only  a  oontinaa^ce  of  the  peliey  which  fat 
the  same  purpose  was  inaugurated  by  yo«r 
immediata  predecessor.  In  his  reelection  by 
the  people,  after  that  policy  had  been  foUy 
ittdicated  and  had  been  made  one  of  the  issues 
of  the  contest,  those  of  his  political  frienda 
who  are  now  assailing  yon  for  sternly  pursuing 
it  are  forgetful  or  regardless  of  the  (pinion* 
which  their  support  of  nisrettieetion  naeeesorilF 
involved.  Being  npon  the  same  ticket  wits 
that  much-lamentedT public  servant,  whose  fool 
assassination  tonched  the  heart  of  the  civiliaed 
world  with  grief  and  horror,  you  .would  hays 
been  false  to  obvious  duty  if  you  bad  not  en- 
deavored to  carry  out  the  same  policy;  and, 
judging  now  by  the  opposite  one  which  CoO' 
gross  has  pursued,  its  wisdom  and  patriotism 
are  indicated  by  the  fact  that  that  oi  Congress 
has  but  continued  a  broken  Union  by  keeping 
ten  oi  the  Slates  in  «hicb  at  one  time  the  in- 
surrection existed  (as  far  as  they  could  accom- 
plish i()  in  the  condition  of  subjugated  prov- 
inces, denying  to  them  the  right  to  be  repre- 
sented, whQe  subjecting  their  people  to  every 
species  of  legislation,  including  that  of  taxa- 
tion. That  such  a  state  of  things  is  at  war 
with  the  very  genius  of  our  Government,  incoa^ 
sistent  with  every  idea  of  political  freedom, 
and  most  perilous  to  the  peace  and  safety  ofthr 
country,  no  reflecting  man  can  fail  to  believe. 

We  hope,  sir,  that  the  proceedings  of  the 
convention  will  cause  you  to  adhere,  if  possi- 
ble, with  even  greater  firmness  to  the  course 
which  you  are  pursuing,  by  satisfying  you  that 
the  people  are  with  you,  and  that  the  wiak 
whicn  lies  nearest  to  their  heart  is  that  a  per- 
fect restoration  of  our  Union  at  the  earliest 
moment  be  attained,  and  a  conviction  that  the 
result  can  only  be  accomplished  by  the  meaa- 
ures  which  you  are  pursuing.  And  in  the  dia- 
charge  of  the  duties  which  these  impose  npoo 
you  we,  as  did  every  member  of  the  conven- 
tion, again  for  ourselves  individually  tender 
to  you  our  profound  respect  and  oaaaraace  of 
our  cordial  and  sincere  support. 

With  a  reunited  Union,  with  no  foot  but  thai  • 
of  a  freeman  treading  or  permitted  to  tread 
onr  soil,  with  a  nation's  faith  pledged  forever 
to  a  strict  observance  of  all  its  obligations, 
with  kindness  and  fraternal  love  everywhere 
prevailing,  the  desolations  of  war  will  soon  be 
removed ;  its  sacrifices  of  life,  sad  as  they  have 
been,  will,  with  Christian  resignation,  be  re- 
ferred to  a  providential  purpose  of  fixing  our 
beloved  country  on  a  firm  and  enduring  basis, 
which  will  forever  place  our  liberty  ana  happi- 
ness beyond  the  reach  of  human  peril.  Then, 
too,  ana  forever,  will  our  Government  chal- 
lenge the  admiration  and  receive  the  respeot 
of  the  nations  of  the  world,  and  be  in  no 
danger  of  any  efforts  to  impeach  our  honor. 

And  permit  me,  sir,  in  conclusion,  to  add, 
that,  great  OS  y^ur  solicitude  for  the  restoration 
of  our  dolnestic  peace  and  your  labors  to  that 
end,  you  have  also  a  watchuil  eye  to  the  ri^ta 
of  the  nation,  and  that  any  attempt  hj  an  as- 
sumed or  actual  foreign  power  to  cnuirce  an 
illegal  blockade  againstthe  Government  or  cit- 
izens ^f  the  United  States,  to  use  your  own  mild 
but  expressive  words,  "  will  be  disallowed." 
In  this  determination  I  am  sure  you  will  receive 
the  unanimous  approval  of  your  fellow-citizens. 

Now,  sir,  as  the  chairman  of  this  committee, 
and  in  behalf  of  the  convention,  I  have  the 
honor  to  present  you  with  an  authentic  copy  of 
its  proceedings. 

The  CHIEF  JUSTICE.  Senators,  you  have 
heard  the  answer  submitted  by  the  counsel  for 
the  President  of  the  United  States.  Those_of 
you  who  are  in  favor  of  receiving  and  ordering 
this  answer  to  be  filed  will  say  "ay,"  ana 
those  who  are  of  the  contrary  opinion  will  say 
"no."  [Having  put  the  question.]  It  is  so 
ordered ;  the  answer  is  received  and  will  ba 
filed. 

Mr.  Manager  BO  UTWELL.  Mr.  President 
and  gentlemen  of  the  Senate,  in  behalf  of  tbe 
House  of  Representatives,  and  as  directed  by 
tbe  Managers,  I  have  tbe  honor  to  request  ei 
tbe  hoiKinkble  Senate  a  copy  of  the  answer  filed 
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WABi^Nar  JiAMon,  PrwUw*«f  tin  UinWi 
gl»t<«,totk»«rticle«of  iuip— tilwualmiiwutrf 
•gainat  hiai  faj  the  Ho«m  of  Bepwawrtatirw, 
■mL  to  M^  that  itia  th«ene«la*ioa  of  the  !(•■■ 
■gen  tkat  th^  iriU  be  aU*  at  cm  o'eledc  to* 
«orT»«  afternoca,  aft«r  oooMhation  «M»  the 
BouM,  topaeMBta  ittepHwitioutothtawww 
filod. 

Mr.fiVARTS.  Mr.OUef  JnttiwMdSen- 
•tow,  die  oMaae)  for  the  Prendeat  ibiak  it 
pHwcr,  BiiIea8«<nB«  objaelmi  sbeaid  now  he 
ImmU,  to  bring  to  the  attantioii  at  the  Imdm* 
•Ue  cowrt  Ifae  matter  of  ptwrHMD  fi>r  tha  allow* 
•Me*  of  tlM  tiBM  for  prq>aiati«n  for  tha  trial 
■ki«h  AM  be  aoeotM  «o  tha  PteMea«aM4 
Ina  aoanaet  aAat  tha  »epUe>ti<m  of  Aa  Hoaaa 
af  BopieaautatiTea  to  the  aaswar  cf  the  Pm»- 
UMt^haithavabaaKMhontte^to  tUaooMt. 
la  tha  appUoatioiit  which  waa  made  «•  tha  iMi 
iaatant,  for  tioM  tor  tha  piauaw>tioa  aa4  aah> 
■iaaion  of  tha.  asawer,  aa  tben  preaaated  to 
lito  oaoit,  we  had  iooimad  ia  our  coaaidava- 
tiaa  of  tliat  time  for  which  we  ao  aakad  tha 
expectation  and  intention  of  earryiag  oa  with 
aU  «lae  diligeoee  and  at  one  and  the  aaaM  tiase 
the-prapamtion  «t  the  aaaarar  and  the  pMp- 
antioa  for  the  trM.  The  action  of  the  aoart 
aad  ita  deMratiaatiaa  af  tha  time  withiawhieh 
the  aaawer  should  wtoparly  be  paaaaatad  haa 
•hCged  oa,  aa  may  be  well  nadaiatood  by  flria 
•eait,  to  devote  oar  whole  tiaa  and  thought 
ia  tUa  bnef  iatarral  to  tiw  praparatioa  of  the 
aaawar ;  aad  we  hare  had  no  time  to  eoanidor 
the  TuiaoB  ^aeetiona  of  knr  and  of  faet  aad 
af  endaaee  and  the  foma  and  laaana  of  tito 
prodaetion  of  the  aaaae  which  i«at  apoa  the 
taa^BUMbility  aad  lie  within  the  duty  of  eo«»- 
■at  la  all  aiattwa  of  forenaie  aad  joiiieiai  eea* 
aidwatioe.  We,  tharafoaa,  if  the  hoaoiabla 
aaart  piaaae,  aahaait  aow  a  loqaeat  -that  -the 
Pieaidaat  aad  hia  eooasal  waf  bit  atiowed  tha 
paiiod  of  thirty  daya  aiUr  thafiliag  of  the  repli- 
aatioa  on  the  part  of  the  Ha«ae  of  Bapraaaat- 
aiivea  to  the  anawer  of  the  Praeidaat  for  p*ep- 
aaatioa  for  the  trial  and  befera  it  AM  actoallr 
arooeed ;  and  I  beg  lewre  to  aead  to  the  Chief 
'  Joatice  a  writton  miaoto  ef  that  propoeitioB 
aigaed  by  the  coaaaeL 

XbeCUlEFJOSTXCE.  Itiaactfortheprea- 
aat  in  arder.  Tha  qneatien  before  tlie  Beaata 
iatbe  notion  aebnrittod  oa  the  part  ef  the  Maaar 
gara  of  the  iaapaaohaeat,  timt  a  eopy  «f  tha 
aaawer  be  fornianed  to  the  EEonae  of  Bepraaoat- 
atirea,  and  that  the  Hoase  bare  time  to  fiio  a 
re^ieation. 

The  Btotion  ef  the  Maaagera  on  thepartef 
the  Uooae  waa  agreed  to.     . 

The  CHIEF  JOSTIOB.  The  Chair  will  now 
r««eiTe  aay  flM>tion  on  Ae  part  of  &e  coanael 
for  the  President. 

Mr.  BVART8.  I  now  beg  to  ask  ft>r  the 
action  of  this  bonoreble  court  upon  the  pre- 
aentation  in  writing  of  a  reqnest  fbr  tblrty  days 
after  Ae  flKag  of  the  replkation  for  the  defen  se 
to  prepare  for  tii«  trial. 

The  CHIBP  J  D8TI0B.  The  Secretary  will 
report  the  order  aaked  on  the  part  of  the  connsel 
ttt  the  Preaident 

The  Secretary  read  as  fbtlowa: 

HttheSenat*ofthe  United  State* 
titling  as  a  Court  of  Impeofihrnenl : 
And  aow,  on  this  28d  day  of  Man^,  is  the 
Mar  1868.  tha  oenuel  for  the  Pieaidant  of  the 
Uaited  Statea,  oms  reading  aad  filiag  biaaa- 
nrer  to  the  artieUa  ef  impeachaaaat  axUbited 
agaiaat  him,  reapeetfully  rapreaent  to  this  hear 
anble  aeoit  that«ftee  Aar^Ucation  ahaUhawe 
hcaa  fiiedto  the  aaid  anaww,  tha  dnaand  ptopar 
paepacatioa  ef  aad  for  tha  trial  of  the  eaaae  will 
require,  in  the  0]>iMea  and  jadmaent  of  aaeh 
d«andal,th*t»peiiedofaoti«M  wan  thirty  ditys 
ihauM  be  allowed  to  th»  PraaMaat  of  the  Pair 
lad  Stataa  aad  his  oonaael  f«>  aneh  ptnpaia- 
tMBf  Mid  beCare  the  aatd  trial  shooid  pcoaeedt 
HKNRY  8TANBBRY, 
B.  R.  OUBTIft, 
THOMAS  A.  R.  NfiLSOM, 
WILLIAM  M.  EVARTS, 
W.9.GBOE8BBCK, 
Of 


Mr.  HOWARD.  Mr.  PNeideat,  if  it  ba  te 
evder  I  will  now  more  that  that  apiuication  Ifa 
apon  the  tdMe  until  the  replication  of  the  Hooae 
of  Repreaentativea  shall  come  in. 

Mr.  Manager  BINGHAM.  Mr.  President, 
before  the  yete  is  taken  I  aA  leave  to  state 
that,  if  it  be  tbe  pleasure  of  the  Senate,  the 
Managers  on  tha  part  of  the  House  are  ready 
to  coBwder  this  application  now. 

The  CHIRP  JUSTICB.  Senators,  it  is 
laovad  by-tha  Senator  from  Michigan  that  the 
applieatioa  on  dte  part  of  the  connsel  for  the 
E^«aideat  lie  npon  the  table  antil  the  replica- 
tion AaU  be  filed. 

Mr.  HOWARD.  I  wiAdfaw  that  motioB 
for  the  moment  if  the  Managers  wish  to  be 


The  CHIBF  JUSTICB.  The  Senator  from 
Miehigan  withdrawa  his  atotion.  Do  the  Man* 
ageradesiM  to  be  heard? 

Mr.  Manager  LOOAN.  Mr.  President  and 
Seaators,  I  am  instroetod  by  the  Managers  on 
the  part  ef  the  House  of  ReoresentotiTes  to 
raaiat  the  granting  of  this  application,  not  oa 
aeoomt  ef  the  tnae  at  whioh  it  is  presented, 
bat  for  the  reason  that  itdoea  not  contain  such 
laatter  aa  in  our  oinnioa  will  jaatiiy  the  Sen- 
ate ia  giring  farther  time  fbr  praparation  on 
the  part  «f  we  raapoadeat's  eoansel  for  tbe 
tifal  of  thia  eanae.  We  do  not  desire  to  force 
tfaia  trial  any  more  rapidly  than  the  necessitiea 
of  the  ease  deaaaad,  but  desire  that  soch  rales 
aa  hare  beretofora  been  obserred ,  or  as  would  be 
abeerrad  io-a  court  at  law,  may  be  adhered  to 
ia  Ae  taeting  of  tlie  aoffieiene^  of  thia  appliea- 
tioa.  Wbatreaseasaragireninthaapplwation 
hare  ptaaaated  for  Ae  time  to  be-  eztendedT 
Nona  mora  than  that  aounael  shall  have  aa 
opportaai^  to  prapure  themselTes  for  oiatoii- 
eafdsiplays  before  thia  aognat  body.  They  hare 
had  the  same  epportoiutes  that  the  Managers 
ao  the  part  of  the  House  of  Bapreaentatavea 
faa»a  had  for  prepacatiea.  They  can  and  will 
have  the  aame  daring  the  whow  progress  of 
thia  trial.  It  is  not  stated  that  any  witness  who 
will  prove  any  material  fiwt  is  not  preseat,  or 
whoaa  preaaaee  caanot  aay  day  be  prooured. 
It  ia  B«t  atated  that  deiay  is  neeaeaaiy  for  the 
proeareofMDt  of  laaorda,  dooumeats,  perseaa, 
or  papers  material  or  imaaaterial  in  this  case. 
Why,  then,  Mr.  Pramdent,  grant  forther  time 
whan  no  good  eaoae  aodar  the  mle  ia  ahown? 
Tbe  aaawier  mareia  filed  adaaito  the  order  of 
raaidvat  of  theSeeretary  of  War  aad  tbe  order 
aapointiBg  a  Seetvtaiy  ai  interim.  The  Prea* 
idwit  knew  lAat  the  Uw  waa  when  these  orders 
ware  made,  aad  kaowmg  it  yiolated  it,  fer 
which  violmoa  w»  ohaige  hias  with  hi^  aia- 
daaioaaow  in  ottce.  In  the  many  tnala  we 
baia*  repotted  ia  tUa  and  othw  oooatriea  this 
m>li«aaon  haa  no  precedent. 

In  the  ease  of  Judge  Chaae  hia  i^plicstieB 
atated,  in  aubstanee,  tut  it  waa  not  in  hia  power 


to  obtiun  informatiaa  reapeoting  faeta 
against  him  to  have  taken  place  in  Philaclel- 
phi*  aad  Richmond,  in  time  to  prepare  and 
pot  in  hia  anawer  and  proceed  to  trial  befoM 
tha  $th  day  of  March  than  next  following;  and 
&rther  that  he  oould  not  get  hia  witnesaea  or 
eeaaeel  nor  prepare  hia  anaintr  at  the  same 
time,  diaclaimiag  titat  this  waa  done  for  delay. 
TUa  i^>plication  was  awom  to  bv  the  respond- 
ent; he  was  gives  time,  aad  tbaiaeto  show  that 
bia  aaawer  waa  filed  and  hia  trial  had,  and  he 
aoqaitted  iaftved^a'  leea  time  than  he  swore  it 
would  toke  him  to  prepare  for  trial. 

In  Judge  Peck' a  eaae  his  application  stated 
hia  diffioolties  in  obtaiaiag  witoesses,  the  die- 
taace  they  lived  fraoi  WaAiagton,  the  time  it 
wwnld  raqove  them  to  tiraveliiNtiB  Bt  Loais 
to  WadMBgton,  the  neoeerity  for  copying  and 
obtaining  records;  that  four  years  bad  elapsed 
atoee  tbe  taaoamring  of  the  acta  eomplained  of 
againat  hiaa.  Thia  appliaatiaB  was  alao  sworn 
to.  If  tha  learoad  counsel  teoember  the  trial 
of  Qaeen  OaroUne  before  the  Pariaameat  of 
Onat  Britain,  when  time  was  granted  for  the 
paocoiement  ef  evidence  the  learned  attorney 
general  tbea  aad  there  paoteated  agaiast  thfat 
granting  of  time  beaoming  a  precedent  for 
aay  fatarvteiaiy  tUs  applioatian  faaiBg  granted 


flwr^' through  coarten'  to  the  oueen,  when 
witneases  were  deemed  absolateiy  necessary 
to  protect,  if  possible,  her  reputation.  This 
•ppUcation  differs  in  form  and  substance  fW>m 
any  tliat  our  attention  has  been  directed  to, 
made  by  the  counsel,  signed  by  themselves, 
and  sworn  to  by  no  one. 

Mr.  Preaident,  the  rale  in  conrts  of  law  in 
applications  for  a  continuance  of  tbe  cause  or 
the  extension  of  time,  is  that  reasons  good  and 
sofficieDt  must  be  stated  |  if  forwantof  awitneat 
or  witnesses  you  must  give  the  name  or  names, 
the  residence,  and  what  yoa  expect  to  prove 
by  said  witness  or  witoesses,  and  that  yon 
know  of  no  other  witnesses  present  by  whom 
yon  can  prove  the  same  fiMite,  and  also  that 
you  have  used  due  diligence  to  procure  the 
evidence.  This  application  certoinly  does  not 
come  under  that  rule.  No  evidence  is  stated 
that  is  expected  to  be  prodnced.  The  name 
of  no  witoeas  is  given  that  is  expected  to  be 
sabpcenaed.  No  distance  is  mentioned  that 
must  be  tiw^eled.  No  residence  is  mentioned. 
It  is  not  stated  that  any  attempt  has  been  made 
to  obtein  any  evidence  or  to  even  have  wit- 
nesses sabpoenaed.  But,  sir,  for  what  is  thia 
application  made,  and  upon  what  is  it  basedT 
It  IS  based  upon  no  urgent  necessity  for  time, 
that  iostice  may  be  done  in  the  premises,  but 
mer^y  indicates  to  the  Senate  that  time  is 
desireid  to  ezsmineauthorities,  to  prepare  argu- 
ments, and  for  naught  else  can  we  discover 
that  it  is  made. 

Sirs,  we  insist,  as  Managers  on  the  part  of 
the  House  of  Representatives  and  the  people, 
that  no  more  time  shall  be  given  in  this  oaaa 
than  is  absolutely  necessary  to  try  it ;  there  ia 
no  necessity  for  the  extension  for  counsel  to 
prepare  on  either  side ;  none  for  the  procure- 
ment of  witoesses,  as  none  has  been  asked  o* 
that  ground.  If  tjme  be  now  given  on  this  ap* 
plicatioa,  perhaps  when  issue  is  joined  and 
tbe  time  now  extended  elapses  we  may  be  met 
by  an  affidavit  asking  more  time  for  the  procure- 
ment of  witoesses  in  some  distent  part  of  the 
eonntiy.  In  my  jadgment  time  should  not  be 
granted  for  tbe  trial  of  the  President  of  the 
United  States  on  aay  different  application  from 
that  required  to  giva  time  for  tne  trial  of  the 
poorest  and  humblest  citizen  in  the  land ;  h« 
should  be  tried  by  the  same  rales  and  held 
amenable  to  the  same  laws  that  apply  to  aay 
other  citiaen.  Let  it  not  be  said  that  no  harm 
may  come  to  the  country  by  postponement  of 
this  cause.  If  we  are  correct  in  our  charges 
against  him  harm  may  come  by  a  postponement. 

We  have  charged  him  with  intentionally  vio- 
lating the  law ;  we  have  charged  him  with 
obstruetiag  the  law.  Our  charges  are  of  such 
a  character  as  show  him  to  be  a  dangerous  per- 
son to  remain  the  Chief  Magistrate  of  the  na- 
tion, inasmuch  as  he,  instead  of  administering, 
obstructs  the  law.  It  is  said  that  time  wonid 
be  given  to  an  ordinary  criminal  to  prepare 
his  defense.  I  may  be  pardoned  for -sowing 
that  we,  as  the  Managers  on  the  part  of  the 
House  and  the  country,  consider  the  President 
a  criminal,  bnt  not  an  ordinary  one.  We 
chur^  him  as  a  criminal,  and  are  bonnd  to  so 
consider  him  until,  by  the  verdict  of  his  triers, 
he  shall  be  acquitted  of  all  the  articles  herein 
presented.  Tne  learned  connsel  for  the  re- 
'  spondent  do  not  agree  with  as  in  this ;  nor  do 
we  ask  the  Senate  to  so  adjudge  until  our 
uaharges  are  made  good  by  competent  testi- 
mony. The  coarse  in  the  case  of  ordinary 
criminals  who  commit  crimes  or  misdemeanors 
is,  or  may  bCj  different  from  the  coarse  in  thia 
ease.  But,  sir,  ordinary  criminals  are  either 
arrested  and  pnt  under  bonds  or  imprisoned, 
that  no  farther  violations  of  law  may  be  com- 
mitted by  them  daring  the  pendenc^  of  their 
trial.  But,  sir,  in  this  cose  the  President,  who  is 
charged  with  violatiog  the  law,  haa  the  aama 
power  to  act  to-day  and  atiU  trample  the  lawa 
aad  the  Conetitation  under  foot  that  he  had 
the  da^  we  charged  him  with  baring  committed 
these  high  crimes  and  misdemeanors ;  hence 
the  reaaona  for  not  granting  time  in  this  case 
are  atronger  than  ooald  be  urged  in  the  ( 
of  aa  omnary  criminal.' 
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SFPMJBMBNT  TO 


In  the  one  esse  yon  woakl  give  time  *)mra ' 
BO  daager  might  arise  from  doing  bo  ;  bat  Sb 
this  cage  danger  to  the  people  migbt  arise,  and 
hence  the  same  reasoning  does  not  operate  in 
tliia  U>at  does  in  the  case  of  an  ordinary  crtm- 
ioal;  and  we  here  «nter  oar  protest  agaiiiH 
any  extension  of  time  whatever  in  this  case. 
What  we  desire  is  that  the  replieatioft  of  the 
Managers  may  be  filed  to-morrow  at  one  o'  clock, 
ftnd  then  we  may  be  pemitted  to  state  onr 
ease  to  the  Senate  acting  as  a  oosrt  of  im- 
peachment, and  that  we  in»j  follow  it  ap  with 
the  evidence,  and  that  the  counsel  for  the  re- 
urandent  may  then  state  their  defense  aad  pro- 
fliice  their  evidence,  and  thatoa  the  iaBuethaji 
made  the  coort  may  decide  as  to  the  guilt  or 
innocence  of  the  party  accnsed.     r^ 

This  is  what  we  ask,  and  this  is  what  we  haye 
tt  right  to  expect.  I  presume  no  man  will 
douU  that  if  an  appli<fation  of  ^is  kind  were 
made  to  a  court  at  law,  the  in4]niry  woald  bet 
"Have  yon  issued  your  subpoenas;  have  yon 
attempted  to  get  your  witnesses ;  -teve  you  at- 
tempted to  make  any  preparation  to  try  the 
CMise?"  And  if  the  counsel  would  answer  that 
tiiey  had  made  no  preparation  whatever;  that 
they  had  issued  no  subpoenas ;  had  made  ne 
attempt  to  procure  witnesses  or  get  ready  for 
the  tnal  o^  the  cause,  bat  merely  desired  time 
&r  thoaghtand  reflection ,  the  application  woald 
oertMoly  be  denied.  And  against  the  graoting 
of  this,  not  made  upon  the  oath  of  any  person, 
not  signed  by  the  President,  and  merely  intended 
for  tM  benefit  of  counsel,  we,  the  Managers, 
in  the  name  of  the  House  of  Representatives 
And  the  whole  people  of  this  BepuUic,  do  mo6t 
•olemnly  protest. 

Mr.  EVARTS.  Mr.  President,  I  mw  be 
allowed  very  briefly  to  call  the  attention  of  this 
honorable  eourt  to  l^e  attitude  of  the  cause 
before  them,  as  we  conceive  it  to  be.  Other 
OOurtB.  except  such  as  are  called  for  a  special 
trial  upon  a  special  and  limited  authority,  have 
established  r^ulations  ^Dajrding  the  righta  of 
defendants,  either  in  civil  or  in  criminal  proa- 
eeutions,  with  established  terras  of  coart  and 
well  reeognized  and  understood  faints  of  the 
eoaduct  of  judicial  basiness.  In  our  estimate 
of  the  coarse  of  this  proceeding  before  tUs 
honorable  ooart  we  have  not  yet  arrived  at  a 
time  when  it  was  the  duty  o^coan8el  or  was  at 
iha  charge  of  the  accused  to  know  or  consider 
wlMtt  the  issues  wefe  upon  which  he  was  to 
prepare  on  bis  side  or  expeet  on  the  other  the 
prodnction  of  proofs.  Beyond  that,  we  feel 
no  occasion  to  present  by  affidavit  to  this  hon- 
orable court  a  matter  so  completely  within  its 
cognisance  that  our  time  to  plead  was  fixed  so 
as  to  offer  as  but  eight  working  days  for  that 
duU  of  counsel. 

Obedient  to  the  orders  of  thecoort,  observant, 
as  we  propose  at  all  times  to  be,  of  that  public 
necessity  and  duty  which  rei]<ure  on  the  part 
of  the  President  of  the  United  States  and  his 
counsel,  not  less  than  on  the  part  of  the  House 
of  Representatives  and  its  Managers,  that  dili- 
gence should  be  used,  and  that  we  his  counsel 
should  be  withdrawn  from  all  other  profession)^ 
or  personal  avocations,  we  yet  eannot  recog- 
nise in  the  presence  of  this  court  ^t  that  is 
an  answer  to  an  ujpUcation  for  reasonable 
time  to  consider  and  prepare,  to  subpcena  and 
produce,  iu  all  things  to  arrange  and  in  all 
things  to  be  ready,  for  the  actual  procedure  of 
the  trial.  Nor,  with  great  respect  to  the  hota 
orable  Managers  in  this  great  procedure,  do 
we  esteem  it  a  suBScient  answer  to  our  desiro 
to  be  relieved  from  undue  pressure  of  baste 
npon  oar  part  that  equal  pressure  of  haste  mi^ 
have  been  used  on  ue  other.  We  do  not  so 
noderstand  the  qoestion  of  the  just  and  orderly 
protection  of  pvbKo  interests  as  that  this  eom- 
ponaation  for  naste  required  from  the  defend- 
ant may  be  demanded  by  equal  haste  being 
aecessai7  on  the  part  of  the  proaeoation. 

But,  beyond  Uiis,  the  honorable  Managers 
give  us  more  professional  credit  than  we  are 
entitled  to  when  they  aasnme  to  say  that  our 
stand atd  of  our  duty  and  our  means  aad  onr 
OMde  for  properly  perforaiugitare  necessarily 
to  be  measured  by  th'eiia.    Ker  io  thejr  safll- 


dently  attend,  as  I  •ay  with  great  tespeeti  to 
the  position  of  the  aecased  and  his  coonsel  in 
reference  to  Uie  preparation  of  a  ^feace  with 
that  which  is  occupied  by  the  Managers  and 
by  the  Honse  of  Bapresentatives  in  reference 
to  the  explorations  aod  the  provision  and  the 

5 reparation  of  the  aoeusation  aad  of  its  evi- 
ence  i  for  daring  »  very  conaidecable  period, 
with  the  coercive  power  of  summoning  wit- 
nesses and  calling  tor  papers  wUch  ngBtlolly 
belongs  to  the  Hoaae  of  Represontativea,  aU 
this  matter  upon  the  one  side  and  the  other,  to 
a  certain  extent,  may  have  been  aclnaQy  ex- 
plored by  them,  and,  as  is  knova,  to  a  vary 
great  extent,  oartainly  has  been. 

Now.  if  this  honorable  court  will  give  the 
ccunsel  for  the  President  of  the  United  States 
due  respect  ia  regard  to  the  position  in  which  we 
present  oorselvsa,  doe  respect  to  onx  atat*- 
ment,  it  will  understand  tMt  up  ta  this  tiata 
the  conaideratioB  of  the  degree  and  measore, 
of  the  means  aiyi  ocoasioas,  for  proof  kaB.»«t 
yet  possibly  reoeived  oar  practieal  aad  respon- 
sible attention,  and  that  within  -the  limits  of 
this  aecnsatiou,  unless  it  ahall  be  narrowed 
more  than  we  expect  by  the  raplicatiea  to  be 
filed,  there  may  be,  there  most  be,  a  very  ooBr 
sidecabk  range  of  sabjects  aad  a  retf  coaasd* 
erable  variety  of  practtoal  eonstdeBations  that 
will  need  to  oome  onder  the  laspenaible  jade- 
meat  aad  for  the  respoosiUeactiea  of  ooansel. 

It  woald  aeam  tomethatwaamt^aaadtfiu 
&r  in  the  attitade  of  a  defendant  in  a  civil  or 
in  a  pablic  prosecution  who  apes  the  issoa 
joined  desires  tinM  to  prepare  for  t»al>  Iho 
ordinary  coarse  in  sach  a  ease  is  that  as  mat- 
ter of  right,  as  matter  of  absolute  and  wiivep- 
sal  cnstom,  one  is  not  required  or  expected  to 
give  any  cause  of  actual  obstractioB  aad  diffi- 
culty in  reference  to  a  oontinuaaee  to  what  k 
the  term  of  the  court,  doubtless  in  most  oases 
to  occur  within  a  brief  period  after  tfao'lsaoe  is 
joined.  This  court  having  no  such  arrnayi 
ment  and  ao  such  possible  arraasgemeat  of  its 
affairs  in  advance,  we  ara  obliged  at  eaoh  stage 
of  regulstr  proceeding  to  ask  yoor  attention  as 
to  what  yoa  will  provide  and  eonaider  in  tha 
particular  case  is,  aecordiag  to  the  geoeral 
nature  of  the  proeedore  aad  the  naderstood 
attitade  of  both  parties  to  it,  a  jast  apd  reasoa- 
able  propositian  to  be  made  by  as  as  to  the 
time  uwt  should  be  allowed  for  the  prepara- 
tion in  all  respeets  for  this  trial  tfter  the  lasae 
shall  have  been  joined.  We  do  atA  ask  any 
more  time  than  in  the  iotersat  of  justiea  aad 
duty  under  the  actual  dnramstHiaea  of  this 
ease  should  be  given  to  tha  poocast  man  ia  tkm 
oonntry.  The  aMasara  of  justice  and  of  dit^ 
has  no  respect  wfasUever  to  povehy  or  statiaa. 
The  aatoai  nai«»  of  th«  p«e«eadi»«j  tha  aataid 
circumstances  of  the  oase  an  to  fiumirii  tha 
rale  for  die  ezereiaa  of  whatoaer  £»lla  within 
the  discretion  of  tha  court.  If  daring  tiie  trial, 
on  the  pvt  of  the  Maaegars,  it  shonld  appear 
that,  by  acoident  or  by  any  ether  jast  excnsa, 
the  attendanoe  of  a  proper  witaeas  oa  thwr 
part  was  required,  it  woald  be  the  do^  of  this 
court,  in  theadmiaistcatioa  of  justiee^to  tdlaw 
proper  tiate  amd  delay  for  the  pradactioa  of 
tha  witDSsa.  And  so,  upou  our  part,  if,  fore- 
seen or  unforeaaeB,  aacn  an  oeeaaioa  should 
arise,  it  woald  be  a  neoesaary  duty  of  the  caast 
to  take  it  into  oeasidacation  aad  provide  for  it 
as  the  occasion  aaose.  The  propoaitioa  that 
we  now  make  to  theooort,  ana,  anless  there  is 
to  be  a  depsrtare  from  the  general  habit  of  all 
courts  in  such  a  peedicameat  of  a  prooedure, 
what  we  espeot  their  aetioa  aeeoroing  to  aad 
upoaisthis;  that  afier.iaiae  joiaed  we  shoidd 
have  a  reaaonahlo  tinaa  before  we  should  ha 
considered  as  booad  to  he  in  the  oonditioa  of 
preparaUoa  for  the  pioecading  in  the  caasa. 

ifcr.  Manager  WILSON.  Mr.Paasid«ataBd 
Senalork  the  Maoacers  oa  the  part  of  tha 
Hoosa  of  BmwaaoBtatires  haw*  detenaiaed,  so 
fhr  aa  may  lie  ia  their  power,  that  this  case 
riiall  not  be  taken  ont  of  the  line  of  tha  paoe* 
dents;  therefore  it  ia  that  we  will  raawt  all 
applioatioiM  for  aareaaenabla  delay.  Tha 
eounsel  for  the  resaondent  who  has  juit  takea 
his  aaat  might  fwU,  in  viav.  a£  tha 


iddah-  ha  suhadttad,  faava  waited  ttatfl  ihaai 
inmad'befeta  presaating  this  matioa ;  bat  it  is 
haaa,  aadw<e  are  prepared  heae  aad  aowta 
Uk»  tha  aaotiaa  as  wa  fiad  it,  and  deal  with  it 
as  its  form  aad  aaecit  of  snbolianoe  reonir*. 

It  will  ba  rraaeoabared  that  the  fiiat  step 
taksa  bjr  tha  oonnaal  for  the  raapaadantaa  tM 
18th  instant  was  in  violation  ot  the  precedent 
eatabBahed  hf  the  oaaes  *hich  hare  been  tried 
ly  the  geaate  of  the  Unitad  BtatMt  Lookiag 
mto  the  case  of  ^uc^  Chaaa,  wa  find  that  oa 
tha  ratmm  day  of  tM  saatmona  he  appearod 
aad  Made  appiiaatioa  for  tima  to  aaswer ;  hat 
ha  did  not  stt^  at  this;  he  aoaphid  with  hia 
■aatiaa  for  tiao*  to  aaaarar  a  revest  for  tima 
toprapaneforhiatnaL  Hesuppmtedfaisapp& 
eataofl  by  his  aoleam  affidavit  atatiag  ftat  ha 
cnaM  not  posaifaly  peepavahis  ease  ka  trial 
bafera  the  fith  day  af  tha  anoeaediag  March, 
aad  thaanfora  ha  ashed  aa  altewaaeo  of  tiaaa 
for  propaaaaioa  for  trial  oatil  tha  ooonatawo- 
meat  elf  tiie  neat  seSaioB  of  Oongreaa,  aa  Ihs 
then  aaaaioB  woald  expire  oa  the  dth  day  ad 
that  month. 

_  In^his  appiicataea  he  disposed  the  naeassi' 
ties  indaciBg  his  reoaeet,  aaumg  which  waaa 
the  diatanses  fying  hetweea  tha  capital  aad 
the  ph>eoa  wfaace  ho  was  to  aaaeitaia  the  faata 
aad  eieeamalannes  aoaeaaary  for  faia 
aad  to  flad  t^  witnnsssn  to  support  it. 
daa  aoaaJdawtieatheSsaatn  oaenaled  hie  am 
pHeatioa  aad  rsfaired  him  to  aaswer  on  tha 
Ml  day  of  tha  soaeaediag  February,  thus  aUam- 
h«  him,  both  foe  aaswac  Mid prcparatiaa,  thnrtf 
days  ioataad  of  atevaa  m«irtha»  aa  paajM  fof 
ia  hia  aaottoa.  Aad  what  was  the  rsaah  in 
thatoaaa;  Whyi-thatoothelatdajraf March 
aaaeeadiag,  four  di^  before  the  time  whieh 
he  stated  in  his  affidaait  woald  be  reaaiiad  for 

a  had  ba 


him  to  prapare  for  taid,  tha  eansa 
hoad  oa  aack  pecfeot  prmmratioa  that  it «» 
antead  ia  Ae  aaqnittal  of  tha  raspoadoat.  Tha 
Senate  judged  better  than  he  of  the  diffieultiao 
of  Us  case  aad  of  the  tame  reouirad  to  o  vereoaaa 
them.  So  ia  the  oasaaf  indge  Pack,  whea  ha 
appeared  OB  the  re tma  da*  of  the  writ,  it  having 
b«en  served  oahim  bat  three  days  prior  to  the 
return,  he  made  his  joint  ^i^ioation  for  -tiaia 
ta'  aaismoi  aad  time  to.prepare  for  trial,  and 
aapportad  it  b^  his  aoiemn  affidavit.  He  was 
graatad  tha  tune  he  desired  to  prepare  hia 
aas*er  when,  1^  an  a«^;ourameBt  of  Congress, 
Us  ease  went  over  for  trialantil  the  next  sea- 
sioa. 

But  we  have  had  no  soch  coarse  paraoed  at 
ihaa  oasok  On  tlM  ratuan  dav  of  the  aammons, 
notwithstanding  the  nda  of  thaSeeata  raqnitad 
en  tfaatday  aad  at  that  time  the  iliag  of  tiie 
answer,  we  ware  met  fimt  with  an  apylicatioa 
for  forty  days'  leave  in  which  to  prepare  ao 
aaawas.  The  honorable  ^nate  allowed  ten 
d^ts ;  and  now,  at  the  expiration  of  that  tiaMt 
we  f  nd  a  most  elaborate  answer  presented  b^ 
the  counsel  for. the  respondent;  and  in  it  la 
embodied  the  strongest  argnaient  against  any 
delay  ia  this  oaae  that  lias  come  from  any 
source  or  is  known  to  anvpersoa;  and  that  is, 
that  the  respondent,  bv  his  aaswer,  aSrms  aa 
lying  within  nis  rightfnl  powers  under  the  Oan- 
stitution,  the  risU  to  do  the  very  acts  which 
we  have  charged  against  him  at  the  bar  of  thjs 
Senate  as  cnminM  acts,  and. persists  in  his 
dedanoeof  the  lawsaud  in  the  wiekedneaaof 
tha  aoaasa  wkieh  tha  Hewesantatives  of  thm 
pa^da haaa chaUeagod.  Tiiatraight  notbea 
wririk^oonsidwatioaia  an  ordinary  oase.  It 
aaigat  aotwei(^  maefa  if,  instead  of  the  present 
reapoadaat,  we  had  soma  othar  officer  of  tha 
Ckmmmaat  <Aaif  ed  at  the  bar  of  the  Seaata 
with  tha  affhases  eanmetated  ia  the  articles  ta 
aldeh  ha  haa  this  day  aasarered. 
Bat  ia  tUa  case  it  ia  of  vreidit,  aad  ahoald 
wa  daa  aenaidatatioa.    Why  is  it  af  weight  T 


tbe  ieapendsnt  has  de«ohred  oa  him 

aotanjy  tha  duty  which  lasta  vpvjk  th*  eitiaaa 
to  obey  the  law,  but  also  tha  higher  duty  to 
execate  the  law,  aad  is  olotfaed  hj  the  Oonsti- 
tutioaof  tha  ooontry  with  the  whole  executive 
power  of  tha  nation,  that  h«  maybe  enabled  to 
discharge  foithftly.tha  doAy.thus  imposed. 
HahaMOtj'in  the  ju^ment  of  the  House  of 
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BcMMentatHw,  di«iiarged  tUa  daty  m  hia 
Mth  of  offie*  (e<^r«*,  bat  hM  diaemrdad  tha 
lanr  and  dafiad  lU  aatlioritjr.  ibr  bia  fiwtaia 
to  diachnge  it,  for  hia  aeta  of  poeitiTa  traaa- 
greaaionof  tka  laaraof  tha  laad,  b«  ia  airaigned 
•t  the  bar  of  tlia  Sanata^  and  preaeBtiag  aaawar, 
jaatiiaa  tha  aeta  wbiM  aiake  up  hia  gmaa 
offenses,  claims  the  ririit  to  repeat  and  extoad 
tbam,  and  nav  aaka  wm  tiaie  that  he  majr  (iir- 
thar  imperil  the  natioB  wbSe  be  andaaTars  to 
■ake  goad  hi»B»lawfalaaiaia|)tianBaf  pgwaay 
m  the  .BMBBtiaM  holding  in  m  hands,  ondaa 
wd  bx  virtae^f  tba  O^nstitatiaB,  Aa  aaeaatiaa 
aaarer  of  the  BepabUe.  Na  paonsioa  baiiwg 
Ma*  made  far  its  taaapoTaij  auiraadai,  ha  ra- 
t^v  that  powar,  dietatfoiair  the  lapoae  ef  tka 
'  intarfetia^  wiw  0*617  iatevatt  M' 


I  and  trade  am  eoauBerea,  by  prolong- 
mg  thia  aafiwtanala  ooaiict  betWeen  the  two 
daaaHaaente  af  the  CbvenHBeaa. 

lb.  Preaidant  and  Senatoia,  we  feat  it  ta^ 
««r  OMMt  aaiams  doty  to  argaapoa  70*,  ia  tlM 
■ama  of  the  Bapieaenlatiaaaaf  4ia  paapie,  avd 
af  the  people  taamselTaa.  that  •paadyprogteaa 
toward  a  ooaofaiaieB  of  tnis  eaaa  which  Aaii 
asard  the  rightaaad  the  iateraata  of  the  people, 
imr  lawa  and  tfaair  goveraaMBt,  ana  at  the 
lame  tioM  obaarra  witti  reaaoaable  care  the 
lighU  baloMiug  t»th»xaapoadaDt.  The  p(a» 
aat  applioation  tat  delay  ia  withoat  {meedeat 
k  the  oaeea  beretaft>ia  triad  br  lite  Saaate  { 
aad  a«ta  it  aot  tot  the  oidar  adapted  by  this 
body  OB  the  18th  instant,  which  aew  most  be 
lagarded  aa  a  nla,  this  appiioaiiaa  ooald  wot 
be  Biatb,  aa  that  rata  ia  wa  oalf  thing  whioh 
takes  this  ease  oat  of  the  line  of  aeaceaeata  to 
^ieh  I  hare  refsTrad.  It  riMald  bar*  beea 
eoapled  with  the  other  motion  madebafccetke 
■doptioa  of  the  raU,  and  the  whole  ease  so  far 
aa  laspeeta  csasaa  of  dekfya  in  this  prooeadiM 
&eloa«d  at  Om  ArcahoU.  The  fbHowJag 
aider  ooaatitBtea  Aa  rab  to  which  I  refer : 

"Ordtnd,  Th»t  TinlsH  othenrise  ordered  by  the 
Saaato  Ibr  oaoiaihowa,  the  trial  of  the  peotina  <m- 
MaebaaDt  shall  HnoMd  liaaiedistelr  aOar  rtpUea- 
OonahaUbeflled?^ 

Now,  I  sahmit  Aat  the  "oaaao  ahowa"  i& 
this  applksatioB  ia  not  sachaaaaeaa  will  jastify 
the  Senate  in  the  vtfiramt  of  a  soaod  disora- 
Uon  in  graating  the  Ume  which  has  been  asked 
for  bjr  the  respoadeat  toeasMehiak  to  prepare 
ISm  trial.  Itdoesaatshawoaiweof  subataMe, 
aad  pcaseats  Biera«ieslwaa  of  eoBveaieMa. 

Mr.  HOWARD.  Will  the  lUnagoc  plaaae 
■ead  that  order  again? 

Mr.  Mknagw  WILSOK.  "  Ordeni,  That 
■alasa  atherwisa  ordered  fa^  the  Seaata  for 
canse  aiMwn,  tha  taal  of  the  pendtag  iatpaaeh- 
aaat  ahall  praaead  imaiadiahdy  anar  noliaa- 
tiaa  shall  ba^ed." 

It  will  b»  obeaived— flie  iatafroBlissi  sm^ 
Mats  it  to  my  mindr-tiiart  io  viaw  of  this  rale 
Aa  Senate  caanot,  with  dae  regard  to  its  awn 
aetion,  |[rant  this  eocteasion  of  time,  becaosa  a 
sanad  disoretieaeaBBetbe  exerciaed  nndar  the 
nde  aad  apea  thoa  apptication  ostil  issoe  ba 
jaiaad  batwaaa  Aa  peioala  aad  their  B^ra- 
sentati  ves  and  tha  respondeat,  tfaon|^  we  waira 
thia  obfaetionin  theiatereatof  tbeeeoaam;|r  of 
Mme.  But,  as  I  have  Said,  this  application, 
eonndered  now  or  at  any  other  time,  must  be 
addressed  to  the  sound  diseretioa  of  the  Senate, 
and  it  is  for  ns  to  remember  that  a  sound  dis- 
cretion acts  not  without  rtile  to  guide  it.  The 
discretion  (o  which  such  ntotions  are  addressed 
■aet  ba  Jireeted  by  law — "it  most  be  goT- 
emed  by  mle,  not  by  humor ;  it  must  not  be 
arbitraty,  vague,  aad  fiMciAil,  bat  kgid  aad 
BSgalar.^' 

Aad  I  Aerefore  deoy  that  th*  appHcadon 
and  Ae  statemeata  tbamia  contained  do  or 
cam  ooarey  A  Ae  miad  of  A^  Senate  that 
new  of  Aia  eaaa  whiah  asaat  be  presented  by 
the  raaaoaiteit  in  erdar  to  joatiftr  y«a  in  iqring^ 
qMo  the  eKerciaa  ef  a  aooai  diaarelioa,  tliif| 
oae  hoar's  delay  should  be  granted ;  fop  thwa 
ia  nathing  of  a  subatantiva  charaetor  affeeting 
tba  aaatits  of  Ae  case  dioatossd  apon  wkieh  it 


Whatia  Aeapplitalient 
tWt  tntamdhu*  aat  had 


Itistabataatialiy 

to  asaaaio  aad 


baoome  ftmUiar  wiA  Aa  caae,  Aevefore  they 
■mst  be  allowed  opportsoi^  to  edaeate  thea- 
setres  in  Ae  partioalar  matter  committod  to 
tbatr  charge.  I  m>prehend  that  that  is  not 
good  oaose  upon  wnioh  tliis  Senate  mi^  aat 
aad  grant  the  prayer  of  Ais  present  apeUea- 
tion.  More  than  that,  it  will  be  obserreo  Aat 
Ae  respondent  has  been  carefnlly  Icept  oat  of 
this  case  on  Aese  motions.  In  M  oAsr  oases 
ia  thia  eonntiy  of  which  I  have  any  kaowledge, 
Ae  respondent  has  asked  in  his  own  oamei, 
snpportuig  his  request  bv  his  affidavit,  for  de- 
hqr  of  proceedings ;  jadges  aamaiaaad  ftom 
tlia  bench  and  brought  to  thia  bar  have  pre- 
seated  Aeir  petitions  in  parson,  snpportea  by 
Aeir  solemn  affitlsvits,  and  asked  upon  thia 
GmIb  stated  by  tbem,  coveriag  and  disclosing 
all  of  the  featuvea  ef  Aeireasee,  aad  tmfMdIng 
A«r  line  of  defease,  a  reaaoaable  tiiae  ia 
wUeh  to  prepare  aaswer  and  to  prepare  for 
trial.  BatitMtat  so  her*;  and  we  have  to 
aak  that  while  Ais  ease  is  Aov  kept  out  of  tBa 
ordinarv  rale  and  nnifona  praetiee  of  fbrmor 
eaaes,  ne  Senate  will  regard  in  aoaae  degree 
Ae  veiee  of  the  Repteseatatives  as  presented 
b^  tha  Maaaiprs,  aad  pat  this  respondeat  npon 
his  speedy  trial,  to  Ae  end  that  pe«M!e' stay  ba 
restored  to  Ae  country  bv  the  haalia^efioacy 
of  a  determination  of  this  prosecution — the 
laatoiatioa  of  harmon  batweea  the  two  can- 
tending  departments  of  the  OoveramsBt,  aad 
to  the  farther  end  that  all  thinga  xumj  again 
move  on  in  this  land  as  Aey  were  accustomed 
in  the  times  before  this  nnfortunate  conflict 
and  its  disturbing  results  occurred.  There- 
fore, Senators,  id  the  name  of  the  Honse  of 
Bepresentatives,  and  of  Ae  people  in  whose 
names  Aey  have  acted  in  this  behalf,  we  ask 
that  Ais  application,  as  it  is  now  presented  and 
eeaaideaeo,  may  be  denied  by  the  Senate. 

Mr.  STANBEBY.  Mr.  Chief  Justice,  on 
the  18th  instant,  when  we  entered  oar  appear- 
aaaa,  aad  when  wesnpposed  we  had  nothing  to 
do  bat  to  eater  our  appearance  and  aA  for 
time  to  answar,  Ae  honorable  court  made  aa 
eider  Aat  we  diould  have  until  Ae  28d,  this 
day,  to  file  oar  answer.  They  gave  to  Ae 
Maaageia  leave  to  file  replication,  without 
Uariting  tbem  at  all  as  to  time,  but  provided 
that  upOB  Ae  filing  of  Ae  replication  Ae  case 
shealaaroeaed  to  trial  unless  reasonable  canse 
shaold  be  shown  for  flirAer  deli^.  Then  Ae 
honorable  coart  meant  ns  to  have  time  to  pre- 
pare for  trial  if  we  reasonably  showed  Aat  it 
was  neeessary. 

Now,  what  has  happened,  Mr.  Chief  Justice? 
What  has  been  stated  to  Ais  honorable  court, 
oomaosed  in  a  great  mecMure  of  members  of 
the  Dar,  by  members  of  the  bar  that  I  hope 
hara  saffioient  standing  wi A  Aia  court  to  have 
some  oredit,  at  least,  for  professional  state- 
ments made  apon  Aeir  honor?  What  have 
we  stated  7  That  since  we  had  this  leave  every 
hour  and  every  moment  has  beea  oeeupied 
wiA  Aa  pleadings ;  not  an  iastoat  lost,  not  a 
caaaael  absent.  We  have  refnsed  all  other 
ocotqwtioa;  we  have  devoted  onrselves  ex- 
ohtsively  to  Ais  day  and  night,  and  I  am  sorry 
to  ba  obliged  to  say  two  days  sacred  to  oAer 
doty.  TiMre  has  been  not  a  moment's  delay. 
And  how  baa  this  tiaie  been  occupied,  Mr. 
Chief  Justice  ?  Oceapied,  every  instant  of  it, 
ia  Aa  preparation  of  this  answer.  Allow  me 
to  aay  to  Ae  honorable  ooart  Aat  it  was  not 
until  flileaa  minutes  before  we  came  here  that 
oor  dooaaeat  was  ready. 

Certainly  it  was  intended  oa  the  ISA  to  give 
natime  not  merely  to  prepare  our  answer^  bat 
to  prepare  for  that  still  more  material  Aiiw, 
the  trial.  And  now  I  hope  I  shall  obtain  eredit 
wiA  the  boaeiable  court  when  I  say  Aat  we 
have  been  so  pressed  with  this  duty  of  makiag 
up  the  \em»  and  preparing  Ae  answer  Aat  we 
have  tiot  had  an  opportunity  of  asking  the 
Prawdaat  "  What  witaeasee  wilt  you  have?" 
I^,  we  have  been  so  pressed  Aat  to  Ae  eoai- 
laanicationB  whieh  we  Mrve  received  from  the 
banerable  Managers  in  regard  to  admissions 
aad  to  facilitate  proof  we  have  been  obliged 
to  say,  in  reply,  "  We  bava  not,  gentlemen,  as 
y«tr*iMWBafa  thaato  aoasidaa  yaaaeaoH 


All  we  kaow  of  Uns  case  ia 
that  it  refers  to  transactions  not  only  here,  biit 
at  Olovalaad  aad  St.  Lonis,  at  distant  pMots. 
They  have  sent  ns  a  list  of  witnesses  who  aia 
to  coaae  from  Aese  varions  placaa  aa  to  matters 
ia  regaad  to  whieh  Aey  expect  to  make  proof 
against  us  as  to  what  was  said  and  done  at  Aoat 
piaoas,  and  ai^  yet  I  do  not  know  a  siarie  wit- 
aass-whesa  Ae  Pramdeat  waats  to  oalT  in  hit 
defense.  I  knoa;  Aat  he  wants  to  call  wi^ 
aaasas,  but  I  have  not  yet  had  aa  OMortaai^ 
of  haawing  wh«  thoaa  witaeosea  ate.  We  hava 
not  aabpcanaed  one.  We  do  not  know  A* 
name  otanv  «ae  except  Aese  who  hsnpea  to 
liae  htm  a*ona«e  ahaB  want,  aor  wai^  of 


,Mo»  mtA,  all  Ais  tiiae'the  advaatage  Aal 
the  hoaasaUa  Maaageia  have  had  over  US.  As 
I  nwdawtand  it,  aa«  I  Mj^poee  it  will  aotba 
daaiad,  almoat  evwy  day  since  Aey  have  beea 
aamad  in  Ae  pwpaiatian  for  the  trial.  Thd» 
articles  were  framed  long  ago.  While  wa  warn 
enraged  in  prepaiiagonr  answer  Aey  have  been, 
aal  oadbiataaKi,  mMt  indastrioas^  engaged  in 
praparaog  the  witneans.  Day  after  day  wit- 
asasas  haws  baen  called  belNW  Aem  aad  tasti* 
omdV  trieea.  We  have  had  na  soeh  power ; 
a«  aaaa  had  ao  aaoh  oapartnai^— not 


dightoit  Wa  are  haaa  wHhoat  any  propane 
tioa  ia  the  wmf  of  witaeaies,  wHhoat  having 
had  a  dH>m«at  to  aoaaalt  wlA  our  eliant  or 


ng  ourselves. 

The  gaatieaieA  say  Aot  oar  anxiety  is  to  pre- 
pare earaelves,  vrhereas  they  are  already  pia- 
parad^  ooaspletely  pfapasad.ao  for  as  coaasel 
need  prepare  themsdves.  I  am  veiv  hawy  t0 
hear  Aa*  they  an.  I  should  be  veiV  ftr  frea 
sagriag  that  I  am  efaally  prepared.  I  have  bad 
no  tiow  to  look  to  anyAing  else  except  this 
naaessaty  aad  all-abtorbiBg  duty  which  W» 
ha«*  just  eam^etod.  New,  if  the  Senate  aaf 
wa  smII  go  OB  when  this  replication  comes  in, 
iribioh,  I  am  told,  is  to  come  ia  to-morrow, 
thqr  will  pot  mein  a  position  Aat  I  have  never 
bean  in  before  ia  all  my  practice  anywhere, 
wiA  a  eiientand  a  ease  and  a  formidable  arrnr 
against  me,  and  yet  not  a  witneaa  sutomoneOj 
not  a  doeaaaeat  prepmred — all  anarssed  and 
defenseless. 

I  beg  Ais  honorable  court  to  treat  as  wIA 
aoma  leaieaoy,  to  give  as  time.  If  yon  caaaot 
give  us  all  we  adt  give  us,  at  least,  some  time 
within  which,  by  the  utmost  diligence,  wa  can 
m^e  that  prepaiatioa  we  deem  to  be  useful, 
and  without  which  we  are  unsafe  and  unpre- 
pared. 

Tha  geademen  ooniplwn  that  we  ought  to 
have  been  ready  on  Ae  ISlh.  They  read 
against  aa  a  rale  tiiat  tlud  was  the  day  fixed 
for  not  only.Ae  appearance  but  the  filing  01 
the  answar.  What  1  They  read  out  of  a  rale 
that  aJd  formula  that  has  come  down  to  uS  for 
five  hundred  years,  Ae  order  to  "  M^ear  and 
answer  "—the  same  language  which  was 
adopted  atthat  early  time  when  pleadings  were 
ore  iemmt  and  by  parol,  when  the  defendant 
was  called  and  answered  immediately.  But 
even  our  eld  independent  and  sturdy  ancestors 
woald  not  aaswtr  on  that  day,  alAoi^  they 
were  to  answer  by  word  of  mouA ;  and  we 
kaow  that  alw^s  Aey  demanded  time  aad 
always  had  time,  "leave  to  imparl"  a  day 
to  answer. 

We  have  preserved  the  satae  ^traseology  in 
oar  subsequent  Proceedings.  The  summons 
is  still  to  a  defendant  "  Yon  are  hereby  sum- 
moaed  to  appear  on  such  a  day  and  answer  ;|' 
bnt  whoever  snppoaed  he  waa  then  to  file  his 
answer?  What  Wyer  that  ever  wrote  a  dec- 
laiation  does  not  recollect  the  beginning  of  it, 
"  The  defendant  was  saminoned  to  appear  and 
aa«wer{"  and  yet  every  lawyer  knows  that  Ae 
thae  for^e  defendant's  answer  has  not  yet 
come.  Well,  our  answer  has  been  presented. 
1^  day  has  yet  peremptorily  be«i  fixed  for 
trial.  The  Senate  said  to  nsj  "Yon  sh^lgo 
to  trial  when  the  replieation  is  filed,  provided 
you  do  not  show  good  CMse.V  The  canse  we 
Aow  is,  may  it  pleaae'he  nonoraWe  court, 
that  we  have  not  had  oM-  moment's  time  to 
pt«para4ba  ttiaL 
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eUPPLBMBOT  TO 


Mr.  HOWARD  Md  Mt.  Manaflw  BmO- 
HAM  rose. 

The  CHIEF  JUSTICE.  TIm  Seiutor  ficon 
MichigMi. 

Mr.  Mtmsger  BINGHAU.  On  the  pwrt  of 
the  Managers  I  beg  to  respond  tawW  kia 
i«wt  been  said. 

Mr.  HOWABD.  I  beg  to  mH  the  attwitiao 
•f  the  President  to  the  mioa  that  gerem  the 


Ir.  Manager  BINGHAM.  I  wUl  oidj  mj 
that  we  have  used  bat  thir^-five  of  the  Mia- 
•tee  «f  the  Ume  allowed  us  under  the  role. 

The  CHIEF  JUSTICE.  The  Chair  am- 
■todnccd  at  the  last  sitting  that  he  wonhl  not 
undertake  to  restrict  counsel  as  to  nnmber 
inthottt  Uie  farther  order  of  the  Semto,  the 
rule  not  being  Terr  intelligiUs  to  him.  He 
Till  state  farther  tW  when  couasel  laahe  a 
Motion  to  the  court  the  counsel  irho  makes  the 
motion  has  invariably  the  right  to  close  the 
•MOMBt  npon  it. 
.  Sevenal  Sbvatobs.    Certaialr. 

Mr.  Manager  BINGHAM.  Mr.  PreaidenL 
with  all  respect  touching  the  saogestioa  just 
made  by  the  presiding  oSScer  attha  Senate, 
I  b^  leave  to-  retniBd  the  Senate,  aitd  I  am 
tastmctad  to  do  so  by  my  aasociaU  Maitagers, 
that  from  time  immemorial  in  prooeedinga 
of  this  kind  the  right  of  the  Commons  in  Eng* 
land,  and  of  the  BepreiantatiTes  of  tha  paopu 
in  the  United  States,  to  close  the  debate  has 
not  been,  by  any  rale,  settled  againat  them. 
Oa  the  contrary,  in  Ijord  MeWiUe's  case,  if 
I  may  be  allowed  and  pardoned  for  making 
reference  ta  it,  the  last. case,  I  brieve,  reported 
ia  England,  Lord  Erdcine  presiding,  when  the 
Tery  cjoesUon  was  made  waich  has  bow  been 
sobmitted  by  the  presidiag  officer  to  the  Senate, 
oae  of  the  managers  of  the  Hoose  of  Com- 
mons arose  in  his  place  and  said  that  he  owed 
it  to  the  Commons  to  protest  against  the  im- 
memorial usage  being  denied  to  the  Commons 
of  England  to  be  beard  in  reply  to  whaterer 
might  be  said  on  behalf  of  the  aecaaed  at  the 
bar  of  the  Peers.  In  that  ease  the  language 
of  the  manager,  Mr.  Giles,  was : 

"  My  lords,  it  was  not  my  intention  to  troabloyour 
lordships  witii  any  observations  upon  the  arKumcnts 
you  have  heard  ;  and  if  I  nowdo  so,  it  is  only  for  the 
sake  of  insisting  upon  and  mnintaininf:  that  rif^ht 
which  the  Commons  contend  is  their  acknowledged 
and  undoubted  pririlcec,  tho  rifrht  of  being  heard 
after  tho  counsol  for  the  defendant  has  made  his 


observations  in  reply.  It  has  been  invariably  ad- 
mitted when  repuircd." — State  Tria^,  vol.  29,  p.7t52; 
44  to  46  (reorae  III. 

Lord  Erskine  "responded  the  right  of  tbe 
Commons  to  reply  wat  never  donbted  or  dis- 
puted." 

Following  the  suggestion  of  tbe  leaned  gen- 
tleman who  has  just  taken  his  seat,  I  believe 
that  when  that  utterance  was  made  it  had  been 
the  oontinued  rule  in  England  for  nearly  fire 
hundred  years. 

In  ibis  tribunal,  in  the  first  case  of  impeach- 
ment that  ever  was  tried  before  the  Seute  of 
the  United  States  under  the  Constitution,  (I 
refer  to  the  case  of  Blount,)  the  Senate  will 
see  by  a  reference  to  it  that  although  the  ac- 
cused had  the  affirmaUve  of  th^ssue,  although 
he  interposed  a  plea  to  the  jurisdiction,  the 
argument  was  closed  in  the  oase  by  the  man- 
ager of  the  House,  Mr.  Harper.  (Wharton's 
State  Trials  of  the  United  States,  pp.  814-16.) 

When  I  rose,  however,  at  the  time  the  hon- 
orable Senator  spoke,  I  rose  for  tho  purpose  of 
making  some  response  to  the  remarks  last 
made  lor  the  accused;  bat  as  the  presiding 
officer  has  interposed  the  suggestion  to  the  Sen- 
ate whether  the  Managers  can  further  repW  I 
do  not  deem  it  proper  for  me  to  proceed  fortuer 
until  the  Senate  shall  pass  upon  this  question, 

Mr.  HOWARD.  Mr.  President,  if  the  dia- 
cussion  is  closed  on  the  part  of  the  Managara; 
and  the  counsel 

Mr.  Manager  BINGHAM.  I  desire  to  have 
the  question  submitted. 

Mr.  HOWARD.  I  was  about  to  move  that 
this  motion  be  laid  on  the  table. 

Mr.  Manager  BINGHAM.  I  desire,  if  the 
Senator  from  Michigan  will  excuse  me,  to  be 
heard  in  response  to  what  has  just  iallM  ftwn 


the  lips  of  the  oannael  for  the  a«CDaad,  bot 
deem  it  my  duty  not  to  proceed  without  the 
consent  of  the  Senate,  inasmuch  as  tbe  pre- 
sidine  officer  has  already  suggested  to  the  Sen- 
ate uat  the  Managers  could  not  be  further 
heard :  in  other  words,  oould  not  be  permitted 
to  maKe  a  final  reply. 

The  CHIEF  JIJSTICE.  The  motion  of  the 
Senator  from  Michigan  is  that 

Mr.  Manager  BOUTWELL.  Mr.  President, 
will  the  Cfaair  pardon  ma? 

The  CHIEF  JUSTICE.    Certainly. 

Mr.  Manager  BOUTWELL.  This  seems  to 
the  Managers,  aod  to  myself  aspedally,  a  mat- 
ter of  so  much  moment  as  to  whether  the  Man- 
agers are  to  be  heard  finally 

Mr.  HOWARD.  Exouse  me  a  moment. 
It  was  not  my  intention  to  cot  off  debate  or 
disoassLon  on  the  part  of  the  Managers  or  tfan 
eoaneel  for  the  accused ;  and  so  I  annonneed. 
If  there  ia  any*  desire  on  tbe  part  of  either  to 
proceed  with  the  discussion,  I  withdraw  m/j 
motion  to  lay  the  order  on  the  table. 

Mr.  Manager  BINGHAM.  Now,  Mr.  Pcea- 
ident,  if  it  be  tbe  pleasure  of  the  Senate 

Mr.  JOHNSON.  I  ask  for  the  reading  of 
the  twentieth  rule. 

The  CHIEF  JUSTICE.  The  rule  wiU  be 
read. 

The  Secretary  read  rule  twenty,  as  follows  i 

"10.  All  pranmlniuT  or  interloratorr  qnestlona, 
and  ail  aiouoBS,  shall  be  atcned  for  aot  axomdias 
one  hour  on  each  side,  nnleag  the  Senate  shall  bjr 
order  extend  the  time." 

Mr.  Manager  BINGHAM.  We  have  used 
but  thirty-five  minutes  of  our  time. 

Mr.  GRIMEti.    What  is  the  question  7 

The  CHIEF  JUSTICE.  Do  the  managers 
desire  to  proceed  7 

Mr.  Manager  BINGHAM.  Yes,  sir;  with 
the  President's  leave. 

Mr.  President  and  Senators :  I  deeply  regret 
that  the  counsel  for  the  accused  have  made 
any  intimation  here  that  question  ia  made  or 
intended  to  be  made  by  the  Managers  touching 
the  entire  sincerity  with  which  they  act  before 
this  tribunal.  I  am  sure  that  it  was  farthest 
from  the  purpose  of  my  associates,  aa  I  know 
it  was  entirely  foreign  to  any  purpose  of  mine, 
to  question  for  a  moment  their  sinoerity.    The 

fentleman  who  took  his  seat  spoke  of  their 
aving  presented  this  application  upon  thwr 
honor.  No  man  ^o^tions  their  honor;  no 
man  who  knows  them  will  question  their  honor ; 
but  we  may  be  pardoned  for  saying  Uiat  it  ia 
unusual,  altogetber  unusual,  on  questions  of 
this  sort  to  allow  continuances  to  be  obtained 
upon  a  mere  point  of  honor  I  The  rule  of  the 
Senate,  which  was  adopted  on  the  13th  instant, 
is  a  rule  well  understood,  and  is  in  the  lan- 
guage of  the  ordinary  rule  which  obtmna  in 
conrts  of  law;  that  is  to  say,  tha  trial  shall 
proceed  upon  replication  filed,  except,  for 
cause  shown,  fnrthar  time  be  allowed. 

I  submit  that  a  question  of  this  magnitada 
has  never  been  decided  upon  a  mere  presenta- 
tion of  a  statement  of  counsel,  in  this  conn- 
try  or  in  any  country.  To  speak  more  plaiiUy, 
a  motion  for  continuance  arising  on  a  question 
of  this  sort,  I  venture  to  say,  has  never  been 
decided  affirmatively  upon  such  an  issue  on  a 
mere  statement  of  counsel.  If  Andrew  John- 
son, the  accused  at  this  bar,  has  witnesses  that 
were  not  within  the  process  of  this  court  up  to 
this  day,  bat  whose  attendance  he  can  hope  to 
procure  if  time  be  allowed  him,  he  can  make 
affidavit  before  this  tribunal  that  they  are  ma- 
terial and  set  forth  in  his  affidavit  what  he 
expects  to  prove  by  them.  I  concede  that  upon 
sn«h  a  showing  there  would  be  sofiiething  upon 
which  the  Senate  might  properly  act. 

But,  sir,  ittst«ad  of  that  he  throws  himself 
back  upon  his  counsel,  and  they  make  th^ 
statement  here  that  they  will  require  thirty 
days  of  time  in  which  to  prepare  for  triaL  He: 
sent  these  gentiemen  to  the  bar  of  this  tribu- 
nal  on  the  13th  instant  upon  their  honor  to 
notity  tha  Senate  that  it  would  require  him 
forty  days  to  prepare  an  answer.  Now,  he 
sends  them  back  upon  their  honor  to  notify 
thafieoMta  that  it  mU  require  him  titirtar  daya 


to  pvepate  for  triaL  I  take  it  that  the  eouasal 
for  tha  aeeosed  have  quite  as  much  time  for 
prkparatiott  if  this  trial  shall  proceed  to-mor' 
row  as  have  the  Managers  on  behalf  of  tha 
House  of  Bepresentatives,  who  are  charged  by 
the  people  with  duties  from  day  to  day  In  tbe 
•Ihar  end  of  the  Capitol  whidi  they  are  not 
permitted  to  \an  aside. 

But,  sir,  I  think  npon  the  answer  mode  here 
this  day  by  the  President  of  the  United  States, 
nnlaas  very  good  cause  be  shown,  and  thaty 
toe,  under  the  obligation  of  his  own  oath  attb« 
bar  of  this  Senate,  not  anotiier  hour's  contin* 
nance  should  be  allowed  him  after  the  oaMf 
shall  have  been  put  at  issue.  We  aak  leave  to 
suggest  to  the  Sniate  that  we  hoped  on  to-moi^ 
row,  by  leave  of  tbe  people's  Representatives-, 
to  put  this  case  at  irnne  ojr  filing  a  replication. 
That  is  all  the  dday  we  desire.  The  accused  baa 
had  the  opportnaity  for  pKicess  ev6r  since  tbt 
UHh  instwttj  at  least.  He  is  gniUy  of  grave 
negligence  m  thia  behalf — I  do  not  speak  of 
the  oaonsd ;  J  speak  of  the  accused.  If  ha 
had  witnesses  to  sabpoena  whjr  was  he  not 
about  it  7  And  yet,  rar,  not  a  single  summons 
baa  been  required  by  him  under  the  rule  and 
order  of  the  Senate  to  bring  to  its  bar  a  singia 
witness  to  testify  in  his  biehalf.  He  totulr 
neglects  the  wh<Me  iaane,  and  cornea  here  with 
an  attempt  at  a  eonfeonott  and  avoidance  of 
the  matter  presented  bjr  the  Honse  of  Repr^ 
,  sentativee,  and  tells  this  Sanate  and  tells  tii* 
country  that  he  defies  their  power,  trifling — I 
repeat  it  in  the  hearing  of  tbn  Senate — trifling 
with  the  great  power  which  the  people  for  wise 
purposes  have  placed  in  the  bands  of  theit 
Representativesand  their  Senators  in  Congiesa 
aaaemUed. 

Why.  sir,  what  is  Ais  power  of  impeachment 
worth  if  the  Preudent  of  the  United  States, 
holding  the  whole  executive  power  of  the  na- 
tion, is  permitted,  when  arraigned  at  the  bar 
of  the  Senate  in  the  name  of  all  the  people  and 
charged  with  high  crimes  and  misdemeanors, 
in  tiMt  he  has  vTofa^  his  oatii,  in  that  be  has 
violated  the  Constitution  of  the  coaniry,  in 
that  he  has  violated  the  people's  laws,  and 
attempted  by  his  violation  of  the  laws  to  lay 
hands  upon  the  people's  Treasury ;  what  is  this 
great  defensive  power  reposed  by  the  people  in 
their  Representatives  worth  if  the  President, 
upon  a  mere  statement  of  his  counsel,  is  per- 
mitted to  postpone  the  foitber  inquiry  for 
thirty  days,  until  he  prepares  to  do — what? 
Until  he  prepares  to  make  good  hie  elaborate 
statement  set  forth  in  his  answer,  that  the 
Constitution  is  but  a  bobweb  in  his  hands,  and 
that  he  defies  yonr  power  to  restrain  him. 

I  remember  very  wall,  sir,  it  jnggested  itself 
to  me  when  I  heard  this  discnssion  going  on,' 
tiie  wsMity  words  of  that  great  man  (Chan- 
oellor  Kent)  whose  Inminons  intellect  shed 
luster  upon  the  jurispnidenee  of  his  oonntiT 
in  the  State  of  New  York  for  more  than  a  third 
of  a  eentmy,  which  he  wrote  down  in  his  Com- 
meirtaries  npon  tbe  lawa^  and  whidi  will  live 
as  long  as  our  laagnage  hvea,  that  to  prevent 
the  abuse  of  the  executive  trust — 

"The  OenstitBtioB  hM  rendered  the  President  dl> 
reotly  amenable,  by  law,  for  maladminUtrMion.  The 
inviolability  of  anyomcer  of  Qovernmentis  ineom- 
patible  with  the  repnblioantheory  as  well  as  with  the 
prineiples  of  retribntivA  Jostiee."      •      •      •      • 

If,  then,  neither  the  sense  of  doty,  the  foroe  of  pub- 
lic opinion,  nor  the  transitory  nature  of  the  seat  are 
saffieient  to  seoore  a  faithfU  discharge  of  the  ezocn- 
tive  trust,  bat  the  President  will  ase  the  aathority  of 
his  station  to  violiUe  the  Constitotion  or  law  of  the 
land,  the  House  of  Representatives  can  arrest  him  In 
his  career  by  resorting  to  the  power  of  Impeach- 
mvit."— 1  foK,  p.  313,  toe.  aW. 

Fiuthfol  to  the  duty  imposed  npon  us  by  oar 
oaths  as  the  Bepresentatives  of  the  people,  we 
h«va  interpooed  that  •remedy  to  arrest  this 
man,  and  he  comes  to-day  to  answer,  saying 
"I  defy  your  impeachment*  by  the  executive 
power  repoaed  in  me  under  the  Contitntion"'^ 
%nd  I  beheve  I  quote  almost  the  words  of  the 
answer  laid  before  ns — "by  the  execotiva 
power  leposed  in  dm  by  the  Cooatitation,  I 
claim,  in  the  presenee  of  the  Senate,  I  claim  in 
the  presence  of  tbe  countir,  the  power,  witlte' 
out  chidlenge,  lei,  or  handeranae,  to  suspend 
every  SMwtiv  ottsar  «f  tUs  Giwaniaent  at 
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qiy  pleMure."  I  ventare  to  aaj  before  the 
enligDteDed  bar  of  public  opinion  in  Amerio*, 
ij  tbese  words  incorporated  in  bis  answer,  the 
nesident  is  as  guilty  of  malfetisance  and  mis- 
demeanor in  office  ae  ever  man  was  guilty  of 
inalfeasance  or  misdemeanor  in  office  since 
nation  8  began  to  be  upon  the  earth.  What  I 
That  he  wili  suspend  all  executive  officers  of 
this  Qoremment  at  his  pleasure,  not  by  force 
of  the  teuore-of-office  act,  to  which  he  him- 
self refers,  and  which  he  says  is  void  and  of  no 
effect,  but  by  force  of  the  Constitntion  of  the 
tTnitea  States ;  and  that,  too,  he  adds,  while 
the  Senate  of  the  United  States  it  in  aesaion  I 
What  does  he  meaa  by  it?  Let  the  Senate 
answer  when  they  come  to  vote  oa  this  propo- 
vtien  for  the  extension  of  time.  Does  he 
mean  by  it  that  he  will  vacate  the  'executive 
offioes  and  not  fill  them  7  Does  he  mean  by  it 
tkat  joai  money  ^^ropriated  by  your  laws  for 
earninc  on  and  administering  the  Government 
ihaU  remain  locked  in  the  vaults  of  yoor  Treaa- 
niy,  and  shall  not  be  applied  as  yoar  law 
directs?  Or  does  he  mean  by  Lt  that  he  will 
repeat  what  he  has  already  done  in  the  presence 
of  the  Senate,  and  in  violation  of  the  laws, 
Ant  he  will  cemove  without  the  consent  of  the 
Senate,  and  he  will  appoint  while  the  Senate 
it  in  session  without  its  advice  or  consent,  jost 
laeh  peraooe  as  will  answer  his  own  purposes? 
b  that  what  he  means?  If  he  does  it  is  a  very 
easy  method  of  repealing  the  Constitution  of 
the  United  States. 

The  apooioting  power  is  "  by  and  with  the 
advice  ana  consent  oftheSenate.^'  Thei>ower 
to  fill  vacancies  under  the  CoosUtution  is  in  the 
President  only  as  to  such  vacancies  as  may  hap- 
pen during  the  recess  of  the  Senate,  and  so  the 
Constitution  reads.  But,  according  to  the  logic 
set  out  in  this  elaborate  answer,  to  support 
which  the  President  wishes  thirty  days  of  time 
for  preparation,  he  ic  to  vacate  every  execu- 
tive office  of  uie  United  States  at  his  own 
pleasure,  in  the  presence  of  the  Senate,  without 
Its  consent  while  they  are  in  session,  and  fill 
it  at  bis  pleasure  aa  interim  even  while  they 
are  trying  him.  If  tlus  be  permitted,  and  if 
his  successors  should  follow  uis  bad  example, 
I  ask  the  Senate  to  deliberate,  to  consider 
whether  the  time  would  not  soon  come,  if  that 
example  were  persisted  in  and  followed,  that 
not  a  single  executive  office  in  America  would 
be  filled  by  aiiv  man  "  by  and  with  the  advice 
and  consent  of  the  Senate;"  bat,  on  the  eon- 
tnuy,  every  such  office  would  be  filled  without 
the  advice  or  consent  of  the  Senate. 

I  admit,  sir,  it  ig  a  time- honored  rule  of  the 
common  law,  the  growth  of  centuries,  the 
gathered  wisdom  of  a  thousand  years,  that  the 
accused  has  the  right  to  a  speedy  and  an  im- 
partial trial.  I  claim  that  the  people  also  have 
a  right  to  a  speedy  and  impartial  trial,  and  that 
the  question  pending  here  touches  in  some  sort 
the  right  of  the  people.  In  their  name  we 
demand  here  a  speedy  and  impartial  triaL  If 
the  President  is  not  guiltr,  we  ask  in  behalf  of 
the  country  that  he  shall  be  declared  not  guilty 
of  the  offenses  with  which  he  stands  chugedl 
If  it  be  the  judgment  of  the  Senate  that  he  has 
power  thus  to  lay  hands  upon  tlie  Constitution 
of  the  country  and  rend  it  in  tatters  in  the 
presence  of  its  custodians,  the  sooner  that 
jddgment  is  pronounced  the  better. 

In  every  view  of  this  case,  in  the  light  of  the 
answer  to  which  we  hare  listened,  I  feel  myself 
JlMtified  in  sa^in^  that  the  public  interests  de- 
mand that  this  trial  shall  proceed  until,  upon 
the  solemn  oath  of  the  accused  made  at  this  bar, 
itahall  appear  that  he  cannot  proceed  on  account 
ef  the  absence  of  witnesses  material  to  him, 
nor  until  he  slates  what  he  expects  to  prove  by 
them  ;  because  I  venture  to  say  that  he  can 
make  no  showing  of  that  sort  which  we  are  not 
ready  upon  the  spot  to  meet  by  saying  we  will 
admit  tnat  the  witnesses  will  swear  tohis state- 
ment, and  let  him  have  the  benefit  of  it.  Nearly 
all  the  testimony  inv9lved  in  this  issue  is  docu- 
mentary. Mdchofit  is  official.  Euongh  of  it, 
I  might  say,  \%  o6icial  io  Its  character  to  justify 
Ae  trial  to  proceed  without  further  inquiry  into 
the  fiMSts. 


But  be  that  aa  it  may,  although  they  did  not 
request  us  to  do  so,  although  they  had  no  right 
to  demand  it  of  us,  we  have  taken  pains  to 
notify  the  counsel  for  the  accused  of  the  wit- 
nesses that  we  propose  to  call,  the  witnesses  we 
have  subpoenaed,  so  that  they  might  prepare  to 
meet  them ;  and  it  will  occur  to  the  Senate  as 
this  trial  progresses  that  they  have  as  much 
time  for  preparation  by  the  end  of  that  day 
when  the  case  on  the  part  of  the  Oovernment 
of  the  United  States  shall  be  closed  as  we  have. 
We  make  no  boast  of  any  superior  preparation 
in  this  matter.  We  desire  simply  to  discharge 
our  duty  as  best  we  can.  We  assume  no  supe- 
riority to  the  eonnael,  as  was  intimated  by  the 
gentleman  who  last  apoko.  [Mr.  Stanbery;] 
bat  we  desire  simply  to  discharge  our  duty  here 
and  to  discharge  it  promptly  and  to  dischacge 
it  iUliifully,  and  we  appeal  to  the  Senate  to 
fjintai  us  toe  opportunity  of  doing  so,  so  that 
justice  may  be  done  between  the  people  of  the 
United  States  and  the  President,  that  the  Con- 
stitntion ef  the  United  States  which  he  baa  vio- 
lated may  be  vindicated,  and  that  the  wrongs 
whi(^  he  has  oommittsd  againet  an  outraged 
and  betiMed_p«ople  may  be  speedily  redressed. 

Mr.  HENDERSON.  Mr.  President,  I  pro- 
pose an  order  which  I  send  to  the  Chair. 

The  CHIEF  JUSTICE.  The  SeoreUry  wiU 
read  the  arder. 

The  Chief  Cleric  read  as  follows: 

Ordtni,  ThattheapBlieatioBof  theoonant  livrtbe 
Preildsntto  be  allowM  thirty  days  topropara  for  the 
trial  of  the  impeachment  be  poBtpoaed  until  after 
repHeation  flleo. 

Mr.  Manager  BUTLER.  Mr.  President,  I 
shonid  like  to  call  the  attention  of  yourself  and 
the  Senate  to  the  position  in  whicn  that  would 
place  the  Managers,  and  I  beg  to  express  the 
oesire  on  the  part  of  the  Manager*  that  this 
question  of  time  shall  be  settlM  now.  If  a 
repKention  is  needed  at  all,  I  think  I  eaa  say 
for  my  associates  that  it  will  be  the  common 
and  formid  replication,  the  tie  HmUtter  of  the 
profession,  the  simple  joining  issue  upon  this 
answer,  and  therefore  for  thu  purpose  it  may 
be  considered  as  filed. 

We  shall  have  to  be  ready  at  all  hazards  to- 
morrow to  go  on  with  this  case,  with  the  uncer- 
tainty of  having  the  court  or  the  Senate — I  beg 
pardon  for  the  word  "court" — give  thirty  or 
more  days'  time  in  which  the  counsel  may  be 
prepared.  In  otherwords^we  shall  be  obliged, 
under  the  high  sense  of  duty  which  is  pressing 
upon  us,  to  get  ready  by  day  or  by  night,  as  the 
ease  may  be,  and  then  with  entire  uncertainty 
as  to  whether  the  Senate  may  or  may  not  grant 
further  time.  I  think  I  can  say  that  upon  this 
aoestion  we  a^ee  with  the  counsel  for  the 
defense  that  it  is  better  for  all  that  it  be  settled 
now.  I  know  I  speak  for  the  Managers.  I 
speak  for  the  House  of  Representatives  when 
Isay  it  is  better  to  have  this  point  settled  now. 
Our  subpcenas  are  out ;  our  witnesses  are  being 
summoned.  We  want  to  know  when  to  bring 
them  here.  Fix  d  day ;  tell  us  when  we  can 
come  here  certain,  and  we  will  be  here.  .That 
is  all  we  desire,  sir ;  and  therefore  I  trust  gen- 
tlemen will  fix  at  this  time  the  hour  ana  the 
day  when  this  trial  shall  certainly  proceed,  the 
act  of  Providence  preventing  notwithstanding. 

The  CHIEF  JUSTICE.  The  question  is  on 
the  order  moved  by  the  Senator  from  Missouri, 
[Mr.  HEVDBRSOir.J 

Mr.  TRUMBULL.  I  ask  for  the  yeas  and 
nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  S6,  n^s  28 ;  as  follows: 

TBA6— Menra.  Anthony,  Bnokalew.  Cattell.Cole, 
DlxoD,  Doolittie.  KdmBBU*.  Pesseiiden.Powler.  Fre- 
linshnyaen,  Orimes.  Henderson,  Hendricks,  John- 
•OD,  }icCnery,  Morrill  of  Maine,  Korton,  Patterson 
of  Tenneaee,  Ross,  Hautobnry.  Sherman,  Sprsgue, 
Trambnll,  Vnn  Winkle,  and  Vioken— 25. 

MAYS— Meaan.Bsyord.  Cameron,  Ob  andler.  Conk- 
ling,  Connen,  Onrbett,  Crnsio,  Darii,  Drake,  Ferry, 
Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Vermont, 
Morton,  Mye,  Fattenoji  of  Mew  Hampshire,  Pome- 
roy ,  Ramsey,  Stewart,  Somner,  Ihayer,  liptoo,  WU* 
ley,  Williams.  Wilson,  and  Yatee— 28. 

HOT  VOTrifa->Mr.  Wade-1. 

So  the  order  proposed  by  Mr.  Hekdersov 
was  not  agreed  to. 
.ilt.aOWA,«0.    Jlr,PnBdei>t,lMWMi»v« 


that  the  motion  of  the  counsel  for  the  accnsed 
do  lie  on  the  table. 

Mr.  DRAKE.  Mr.  President,  I  rise  to  a 
question  of  order. 

The  CHIEF  JUSTICE.  The  Senator  wiU 
state  bis  question  of  order. 

Mr.  pUAKE.  That  no  motion  to  lay  * 
proposition  by  the  counsel  for  the  defease,  or 
one  made  by  the  Msutagers  on  the  part  of  the 
prosecution,  upon  the  table,  caa,  under  the 
rules  of  the  Senate,  beeutertaiaod,  but  that  the 
Senate  must  eome  to  a  direct  vote  npoa  the 
proposition. 

The  CHIEF  JUSTICE.  The  Chair  is  of 
opinion  that  the  point  of  order  is  well  takeoi 
and  that  the  motion  of  the  Senator  from  Mich- 
igan, that  the  proposition  of  the  counsel  for  the 
accused  lie  on  the  table,  is  not  in  order. 

Several  Skhators.    Question,  question. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  what 
is  the  question? 

The  CHIEF  JUSTICE.  The  qufMtioa  is  om 
the  motion  of  the  ooansel  for  tM  aoensed,  to 
be  allowed  thirty  days  for  preparatioa. 

Mr.  DRAKE.  On  that  question  I  ask  for 
the  yeas  and  nay& 

The  yeas  and  nays  were  ordered  |  and  being 
taken,  rcsLiIlLil — yeas  12,  nays  41 ;  as  follows* 

YEAS— Messrs.  Baynrd,  Buckalcw,  Davis,  Dixon, 
Pnolittio,  Uendricka,  Johnson,  McCreory,  Norton, 
Pattorjon  of  Tennessee,  Saulsbury,  and  \  iokcrs- 12. 

NAYS— Messrs.  Anthony,  Cameron.  Cnttell.Chand- 
ler.  Cole.  ConkluiK.  Conness,  C'irbett,  Cr.Tcin,  Drake, 
Kdtuunds.  Ferry,  Fessendon,  Fowler,  Frclinghuyaon, 
wirnes,  Harlan.  Henderson.  Howard,  Howe,  Mor- 

Sin.  Morrill  of  Maine,  Morrill  of  Vermont.  Morton, 
[ye,  I'attcrson  of  New  Hampshire.  Pomeroy,  Ram- 
sey, lloss.    Sherman.    Sprnitue,    Stewart.    .Sumner, 
Thayer.  Tipton.  TrurabuII.Van  Winkle.WiUoy. Wil- 
liams. \Vil--on.  and  Yates— 41. 
NOT  VOTIXG-Mr.  Wade— 1. 

The  CHIEF  JUSTICE.  On  thisqueetfon  the 
yeas  sure  IS  aad  the  nays  are  41.  So  the  appli- 
cation for  thir^  days  for  preparation  is  denied^ 

Mr.  SHERMAN.  I  move  that  the  Senate 
sitting  for  this  purpOM  adjourn  until  to-morrow 
it  one  o'clock. 

Mr.  EVABTS.    Mr.  President 

Mr.  SHERMAN.  Certainly.  I  wHhdraw 
the  motion. 

Mr.  BY  ARTS.  I  now,  Mr.  Chief  Justice 
aad  Senators,  aaeve,  in  behalf  of  the  Presi- 
dent and  in  the  name  of  his  counsel,  that  he 
be  allowed  (np<in  the  application  which  we 
have  made  and  in  which  we  have  named  thirfy 
days  as  a  reasonable  time)  a  reasonable  time 
after  the  rmlieation  AmU  have  been  filed,  to 
be  now  fixed  by  the  Senate  in  their  judgment. 

Mr.  JOHNSON.    What  time  u  that? 

Mr.  STANBERT.  Bndi^ime  as  the  Senata 
shatlfix. 

The  CHIEF  JUSTICE.  The  oonasel  will 
redaoe  Us  niotion  to  writing. 

Mr.  EVARTS.  I  will  state  it.  I  move  that 
oa  the  application  we  have  made,  in  which  we 
have  named  thirty  days  as  a  reasonable  time, 
there  now  be  allowed  to  the  Preudent  of  the 
United  States  aad  his  counsel  such  reasonable 
time  for  preparation  for  trial,  after  the  repliea- 
tion  shall  hare  been  filed,  asdiaUnow  befixed 
by  the  Senate. 

The  CHIEF  JUSTICE.  The  counsel  will 
reduce  his  motion  to  writing.  Does  the  Sen- 
ator from  Oluo  withdmw  iAt  motion  to  adjourn  ? 

Mr.  SHERMAN.  Yes,  sir;  but  afVer  the 
motion  is  reduced  to  writing  I  will  renew  it. 

Mr.  JOHNSON.  Mr.  Chief  Justice^  is  the 
notion  pn^oeed  to  he  anhmitted  by  one  of  the 
counsel  for  the  President  of  the  United  States 
before  the  Senate  now? 

The  CHIEF  JUSTICE.  It  is  not  before 
the  Senate  until  it  has  been  reduced  to  writing. 

Mr.  JOHNSON.  I  Uioaght  it  had  been  so 
reduced. 

The  CHIEF  JUSTICE.    It  has  not. 

Mr.  EVARTS.    It  is  now. 

The  CHIEF  JUSTICE.  The  Clerk  will 
report  the  order.  , 

The  Chief  Clerk  read  as  follows: 

The  coansel  for  the  President  now  move  that  there 
be  allowed  fbr  the  preparatioik  of  the  President  of 
the  United  State*  for  the  trial,  aOer  the  repiieativa 
shall  bo  filed  and  before  tho  trial  shall  bercaairedto 
proeeed,  sueh  reasonable  time  at  shall  now  be  fixed 
qi>thsMaat» 
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SUPPLEMENT  TO 


Mr.  JOHNSON.    Mr.  Chief  Jnatiee,  i<  itia 

order  to  amend  that  motion? 

Sareral  Sehatom.     No,  no. 

The  CHIEF  JUSTICE.  It  is  in  ord«r  to 
AtopoM  Ml  answer  to  it ;  not  to  amend  it. 

Mr.  JOHNSON.  I  more,  then,  Mr.  Preri- 
AsDt,  that  ten  days  be  allowed  after  filing  the 
ivplieation. 

Mr.  SHERMAN.  I  more  that  the  Senate 
littine  as  a  Coart  of  Impeachittent  ai^oam  nntil 
one  (velock  to-iborrow. 

The  motion  wae  agreed  to;  and  the  Chief 
Justice  declared  the  Senate  sitting  for  Uie  trial 
of  the  impeachment  of  Andrew  Johnson  ad- 
joamed  until  to-morrow  at  one  o'clock. 


TcESDxT,  March  24,  1868. 

The  C^ief  Joatioe  of  the  United  States  en- 
tHMl  the  Senate  Chamberatoneo'clockp.  m., 
escorted  br  Mr.  Poverot,  chairman  of  the 
0DmB»ttee  heretofore  appointed  for  the  par- 
pose,  took  the  chair,  and  directed  the  Ser- 
geant-at- Arms  to  open  the  ooort  by  proclama- 
tiolh. 

The  Seboeaxt-jlT- Asms.  Hear  re  I  hear  ye  I 
All  penoDi  are  commanded  to  keep  silence 
while  tke  Senate  of  the  United  States  is  sitting 
t»t  tke  trial  of  the  Articles  of  impeBohment 
exhibited  by  the  House  of  Representatives 
Against  Andrew  Johnson,  President  of  the  Uni- 
ted States. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  minutes. 

The  Secretary  eommeAoed  to  read  the  Jonr- 
■al  of  yesterday's  proceedings. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  sub- 
mit to  the  Chair  whether  it  is  not  advisable  to 
CI^OBe  the  reading  of  the  Journal  nntil  the 
i^rs  and  the  eoonsel  for  the  accused  an 
present? 

The  CHIEF  JUSTICE.  The  Sergeant- 
i|(-Arms  informs  the  Chief  Jnstiee  tiiat  the 
Managers  are  at  the  door  ;  and  he  baa  directed 
the  Secretary  to  sospend  the  reading  of  the 
nMBOtes. 

The  counsel  for  the  respondent^  Messrs. 
SUaabery,  Cortis,  Evarts,  Nelson,  and  Groes- 
beok  entered  the  Chamber  mtA  took  the  seats 
■ssigaed  them. 

At  five  miantas  past  one  o'eloek  the  pres- 
eqee  of  tko  Managers  on  the  part  of  the  House 
ot  Bepresentaili*BS  was  announced  at  the  door 
of  the  Seaate  Chamber  by  the  8erg«ant-at- 
ArsM. 

The  CHIEF  JUSTICE.  The  Managers  will 
plaase  to  take  their  seats  within  the  bar. 

The  Managers  were  conducted  to  the  seata 
ptorided  fot  thbm. 

The  members  of  the  House  of  RepresenV 
iflires  asapeared  at  the  door,  headed  by  Mr. 
S.  B.  WASHBtnaiiE,  chairmaa  of  the  Com- 
mittee of  the  Wboie  Hsnse,  and  accompanied 
by  the  Speaker  and  Clerk. 

The  CHIEF  JUSTICE.  The  Seetvtafy  will 
now  read  the  minutes. 

The  Seeretary  read  the  Jaamal  of  the  pro- 
ceedings of  Monday,  March  28,  of  the  Senate 
Mtng  for  the  trial  of  the  articles  of  impeaeh- 
neat  exhibited  by  the  House  of  Representa- 
ttres  Wainst  Andrew  Jehnsoa,  President  of 
tk*  United  States. 

The  CHIEF  JUSTICE  The  Chair  will 
lay  before  the  Senate  a  resolution  which  has 
been  reoeired  firom  the  House  of  Hepresenta- 
tives. 

The  Secretary  read  as  follows : 

Iir  TBS  Hovss  or  RsrsssssTATms, 
ifaret  24. 1868. 
BmckuA,  Mat  a  wsssssc  be  Mat  to  th«  Sonate  by 
thsClarkof  theHonie,  infomiinstho  Senat*  that  the 
HoOM  of  BaiircMatatiT«i  kH  adoDtad  a  repilMtion 
to  the  answer  of  the  President  of  the  Ualted  States, 
to  the  artieles  of  impeftehmentezbibHed  acalast  bitn, 

Sd  that  the  same  will  be  presented  to  the  Sasate  V 
e  Maoagers  on  the  part  of  the  Uoaia. 
*   Attert:  BDWARD  McFHERSON, 

dtrk  aftke  Home  of  Hepretentalive*. 

The  CHIEF  JUSTICE.  The  Senate  will 
receive  the  r^ication  of  the  Managers. 

Mr.  Manager  BO  UTWELL.  Mr.  President 
and  Senatorsi  I  am  charged  by  the  Mi 


with  presenting  the  repUeation  whieh  has  been 
adopted  by  the  House  of  Representatirest 

Ik  the  House  of  REPRESEin'ATrv'Es, 
United  States,  March  24,  1868. 
Beplication  by  the  House  of  Sepretentativet 
of  the  United  States  to  the  answer  of  An- 
drew Johnson,  President  of  the  United  States, 
to  the  Articles  of  Impeachment  exhibited 
against  him  by  the  House  of  liepresentaiivet. 
The  Honse  of  R^iresentatiTes  of  the  Uni- 
ted States  have  considered  the  several  answers 
of  Andrew  Johnson,  President  of  the  United 
States,  to  the  several  articles  of  impeachment 
acainst  him  by  them  exhibited  in  the  name  of 
themselves  and  of  all  the  people  of  the  United 
States,  and  reserving  to  themselves  all  adran- 
tage  of  exception  to  the  insufficiency  of  his 
answer  to  each  and  all  of  the  several  articles 
of  impeachment  exhibited  against  said  Andrew 
Johnson,  President  of  the  United  States,  do 
deny  each  and  every  averment  in  said  several 
answers,  or  either  of  them,  which  denies  or 
traverses  the  acts,  intents,- crimes,  or  misde- 
meaoors  charged  against  said  Andrew  John- 
son in  the  said  articles  of  impeachment,  or 
either  of  Uiem-,  and  for  replication  to  said 
answer  do  say  that  said  Andrew  Johnson, 
President  of  the  United  States,  is  guilty  of  the 
high  crimes  and  misdemeanors  mentioned.in 
said  articles,  and  that  the  House  of  Repre- 
sentatives are  ready  to  prove  the  same. 

'  SCHUYLER  COLFAX, 
Speaker  efihe  House  of  Rtpreseniaiives. 
EowAKD  MoPberson, 

Clerk  of  the  House  of  Representatives. 
The  CHIEF  JUSTICE.    The  replication 
will  be  received  by  the  Secretary  and  filed. 

Mr.  JOHNSON.    Mr.  Chief  Justice,  I  move 
that  an  aatfaentieated  cop*  of  the  replication 
be  furnished  to  theconnselof  the  Preeidmit. 
The  moUon  was  agreed  to. 

The  CHIEF  JUSTICE.  When  thfe  Senate 
sitting  as  a  court  of  impeachment  adjourned 
yesterday  evening,  a  motion  was  pending  on 
the  part  of  the  counsel  for  the  President  that 
soch  time  shonld  be  allowed  for  preparation 
as  the  Senate  might  please  to  determine,  and 
thereupon  the  Senator  from  Maryland  [Mr. 
JoHvsox]  submitted  an  order  which  will  be 
read  by  the  Secretary. 

The  Seeretary  read  as  follows : 

Or^erfi  That  the  Sonate  proceed  to  the  trial  of 
the  President  nnder  the  artlelea  of  impeaebment 
exhibited  against  him  at  the  expiration  of  ten  days 
Ooin  this  day,  unless  for  causes  shown  to  the  con- 
trary. 

The  CHIEF  JUSTICE.  The  question  is  on 
agreeing  to  the  order. 

Mr.  SUMNER,  Mr.  President,  I  send  to 
the  Chair  an  amendment,  to  come  in  im- 
mediately afler  the  word  "Ordered,"  being.in 
the  nature  of  a  substitute. 

The  CHIEF  JUSTICE.  The  Senator  from 
Massachusetts  moves  to  strike  out  all  after  the 
word  "  Ordered,"  and  to  substitute  what  will 
be  read  by  the  Secretary. 

The  Secretary  read  as  follows: 

Now  that  replication  has  been  filed,  the  SenatSL 
adhering  to  its  mio  already  adopted,  will  proceed 
with  tha  trial  from  day  to  day  (Sondays  excepted) 
unless  otherwise  ordered  on  reason  shown. 

The  CHIEF  JUSTICE.  The  (question  is  on 
the  amendment  by  way  of  substitute. 

Mr.  EDMUNDS.  Mr.  President,  I  move 
that  the  Senate  retire  to  consider  the  pending 
question. 

Mr.  SUMNER  and  others.    No;  no. 

The  CHIEF  JUSTICE.  It  is  moved  by  the 
Senator  from  Vermont  that  the  Senate  retire 
to  consider  the  question  arising  npon  the  order 
moved  by  the  Senator  from  Maryland  and  the 
substitute  proposed  by  the  Senator  from  Mas- 
sachusetts. [Having  put  the  question.]  The 
ayes  appear  to  have  it. 

Mr.  CONKLING  and  Mr.  SUMNER  caHed 
for  the  yeas  and  nays,  and  they,  were  ordered ; 
and  being  taken,  resulted — yeas  29,  nays  28 ; 
as  follows: 

YEAS— Messrs.  Anthony,  Bayard,  Baekalew,  Cor- 
belt,  Uaris,  Dixon,  Uoolitllo,  Edmunds,  Fesscuden, 
iMrier,  Vnaashayseir,  <M«ee,  Hendenon,  H«M- 


rieks,  Howe,  Johnson,  HoCretonr,  Motrin  of  MaiBSj 
Morrill  of  Vermont,  Morton,  norton,  Patteraon  of 
HewUamiMhireJ'attorson  of  Tenaeeeee,  Banlabury, 
Spragne,  Van  Winkle,  Vickers,  WiUey,  and  Wu- 
liams— 29. 

M  AYS— Maors.  Cameroa,  Oattell,  CSiaildler,  Cole, 
Conkling,  Conness,  Cragin,  Drake,  Ferry,  Harlaa< 
Howard,  Morgan,  Nye,  Pomeroy,  Ramsey,  Boss, 
Sherman,  Stewart,  Sumner,  Thayer,  Tipton,  Tmot. 
ball,  and  WilsoB-aS. 

m6i  VOTXNQ-Messrs.  Wade  aad  Yat«a-X 

The  CHIEF  JUSTICE.  On  this  qnaetioa 
Ae  yeas  are  29  and  the  nays  are  28.  So  the 
motion  is  agreed  to,  and  tiie  Senata  will  retiro 
for  consultation. 

The  Senate  accordingly,  at  twenty-ftve  min* 
ates  past  one  o'clock,  retired,  with  the  Chief 
Jo^tice,  to  their  conference  chamlMr. 

The  Senate  having  been  called  to  order  ill 
their  conference  chamber. 

The  CHIEF  JUSTICE  stated  the  onestioii 
to  be  on  the  ameadment  proposed  by  Mr.  SdM^ 
ser  to  the  order  submitted  by  Mr.  JoSHSOtr. ' 

Mr.  JOHNSON  modified  theoidersabmittetf 
by  him  so  as  to  read : 

Ordertd,  That  Hie  Senate  wfll  eommenee  the  trii^ 
of  the  President  upon  the  artieles  of  IntoaaBhaeat 
exhibited  against  nim  on  Thursday,  the  2a  of  April. 

Mr.  WILUAMS  submitted  the  foUowii^ 
order: 

Ordtrtd,  That  the  fVirther  oonsideratlOB  of  the  r^ 

Endeal's  application  for  time  be  poetoooed  oatU 
Hanngershave  opened  their  case  and soblhitted 
ir  evidence. 

Mr.  CONKLING  moved  to  amend  the  orde^ 
proposed  by  Mr.  Jobvson,  b;  striking  oul 
"Thursday,  the  2d  of  April,"  and  inserting 
"  Monday,  the  30th  of  March  instant." 

Mr._  SUMNER  called  for  the  yeas  and  naya 
on  this  amendment,  and  they  were  ordered  j 
and  being  token,  resulted — yeas  28,  nays  24 ) 
as  follows : 

YEAS— Mcssry.  Cameron,  Cattail,  Chandler,  Cola, 
Conkling,  Cunuoss,  Cragin,  Drake,  Ferry,  Harlan| 
Howard,  llowc,  Morgnn,  Morrill  of  Maine,  Morrill 
of  Vermont.  Morton,  Nyo,  Patterson  of  New  Hamp- 
shire, Pomeroy,  Kamscy.  Ross,  Stewart,  fiomner, 
Tlinycr,  Tii.ton,  Willcv,  Williams,  and  Wilson— 28. 

NAYS— Mpssrj.  Anthony.  Bayard.  Buekalew.Cor- 
bett,  Davis,  Dixon,  Doolittle,  Sdmonds,  Fossenden, 
Fowler,  Frclinghuyson,  Grim**,  Henderson,  Uond- 
rtli,  Johnson,  MoCroi'ry,  Norton,  Patterson  of  Ten- 
ni->('<'.  Sniilsbury.  Sherman,  Sprague,  Tramboll, 
Van  W'inkic.  anii  \'icker5— 24. 

NOT  VOXIN(i-Mef.-rs.  Wade  and  Yates-& 

So  the  amendment  was  agreed  to. 

The  CHIEF  JUSTICE  stated  the  next  ques- 
tion to  be  upon  the  adoption  of  the  order  pro- 
posed by  Mr.  Williavs.' 

Mr.  WILLIAMS  called  for  the  yeas  anS 
nays,  and  they  were  ordered ;  and  being  taken, 
resulted — yeas  0,  nays  42 ;  as  follows : 

TEAS— Messrs.  Anthony,  Chandler,  Dixon,  Orimcs, 
Harlan,  Howard,  Morgan,  Patterson  of  Tennessee, 
aad  WilBasis-». 

XTATS— Messrs.  Bayard.  BoiAalev.  Caaiofao,  Cat- 
tell,  Cole,  Conkling,  Conness,  Cragio,  Davis.  Doo- 
little,  Dimke,  Bdmnnds,  Ferry,  Fessenden,  Fowler, 
Frelingbayseo,  Henderson,  Ueodrieks,  Howe,  John- 
son, McCreery,  Morrill  ofMaine,  Morrill  of  Vannonti 
Morton,  Norton,  Nyo,  Patterson  of  New  Uampsbira, 
Pomeroy,  Ramsey,  Ross,  Sanlsbnry,  Sherman, 
Sprague,  Stewart,  Samnor,  Thayor,  Tipton.  Trum- 
bull. Van  Winkle.  Vioken.  Willay,  and  Wilson— 12, 

n5t  VOIINQ-Messrs.  Corbett.  Wade,  aad 
Yatee-8. 

So  the  order  proposed  by  Mr.  Willumb  wad 
not  agreed  to. 

The  question  recurring  on  the  amendment 
proposed  in  the  Senate  Cnaml>er  by  Mr.  Scx- 
NBa  to  the  order  submitted  b^  Mr.  Jobksox, 

Mr.  SUMNER  withdrew  his  amendment. 

The  CHIEF  JUSTICE  stated  the  question 
to  be  on  the  order  proposed  by  Mr.  Jobsbok, 
as  amended,  as  follows : 

Ordtrtd,  That  the  Senate  will  eonmeaoe  the  trial 


of  t)ie  President  upon  the  artioiei  of  uapeaohmeM 
exhibited  against  him  on  Monday,  the  SOui  of  Mnrott 
iaatant. 

Mr.  HENDRICKS  moved  to  amend  the 
order  by  adding  thereto  the  words,  "and  pro- 
ceed therein  with  all  convenient  dispatch,  un- 
der the  rules  of  the  Senate  sitting  upon  tha 
trial  of  an  impeachment." 

The  amendment  was  adopted ;  and  the  order, 
as  amended,  was  agreed  to. 

On  motion  of  Mr.  MORTON,  the  Senata 
agreed  to  return  to  the  Senate  Chamber. 

The  Senate  retamed  to  the  Chamber,  and' 
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the  Chief  Jostice  resamed  the  Chair  «t  tweu^- 
three  minates  past  three  o'clock  p.  m.         ' 

The  CHIEF  JUSTICE.  The  Chief  Justice 
ia  instTact«(l  to  iuform  the  counsel  for  the  re- 
spondeat that  the  Senate  has  agreed  upon  an 
order  in  response  to  their  apphcalion,  which 
will  now  be  read. 
The  Chief  Clerk  read  as  follows : 
Ordtred,  That  tb«  Senate  wip  oommwioe  th«  trial 
9f  the  PrMdent  npon  toe  article*  of  {mpeaefament 
ezUbtted  MaiaeiJiiB.  «n  Monday,  the  30th  of  Kanh 
instant,  anir  proeead  therefa  with  all  oMTonient  dii- 
patcB.  under  the  rulei  of  the  Senate  littuic  upon  the 
trial  of  an  impeachment. 

The  CHIEF  JUSTICE.  H«?9  the  Managers 
on  the  part  of  the  House  Anything  farther  to 
propose  ? 

Mr.  Manager  BINGHAM.  Mr.  President, 
we  have  nothing  further  to  propose. 

The  CHIEF  JUSTICE.  Have  the  counsel 
for  the  respondent  aoydiing  to  propose  T 

[No  response.] 

Mr.  Manager  BUTLER.  Will  the  President 
allow  me  to  eive  notice  to  the  witnesses  on  the 
part  of  the  House  of  Representatives  who  are 
in  attendance,  that  they  must  appear  here  »t 
one  o'clock  on  Monday,  the  80th  7 

Mr.  EDMUNDS.  Half  past  twelve  o'clock. 
The  rules  provide  for  half  past  twelve. 

Mr.  Manager  BUTLER.  Half  pMt  twelve 
o'clock  on  Monday,  the  SOtb. 

Mr.  "WILSON.  I  move  that  the  Senate  sit- 
ting for  the  trial  of  this  impeachment  adjourn 
^ntil  Monday  next  at  half  past  twelve  o'clock. 

The  motion  was  agreed  to. 

The  CHIEF  JUSTICE.  The  Senate  sitting 
•8  a  court  of  impeachment  stands  adjourned 
■DtU  half  pMt  twelve  o'clock  on  Monday  next, 
the  80th  instant.     

MoxoAT,  Ucurck  80,  1863. 

At  h^f  past  twelf  e  o'clock  p.  m.  th*  Chiar 
JastMM  of  the  Usitad  Stated  eotored  th«  Sen- 
ate Chamber,  escorted  by  Mr.  Poiorot,  obai*- 
man.of  the  oommittee  hereto£i^  appoipted 
lor  that  purpose. 

The  CHIBP  JD8TICB.  The  Sergeant-at- 
Arms  will  open  the  oeoH  by  proclamation. 

The  Sgroba]i»'AT-Abii8.  Hear  ye  I  hear  ye  I 
hear  ye  I  All  persoos  are  commanded  to  keep 
silence  while  toe  Senate  of  the  United  States  us 
•Miag  lor  thsi  trial  of  the  articles  of  isgpeach- 
meat  exhibited  by  the  House  of  Bepreseot- 
atives  against  Andrew  Johnson,  President  of 
the  United  States. 

The  Presidetit's  counsel,  Messrs.  Stanbeiy. 
Curtis,  Evarts,  Nelson,  and  Qroesbeck  entered 
tkaCbiunbex  and  took  the  seats  assigned  to  them. 

At  twelTe  o'elack  and  thirty-five  minutes 
p.  ■.  the  8erg««nt-at-Arina  anaoonced  the 
fnsaaea  of  the  Managers  of  the  Impeachment 
m  the  part  af  the  Hense  of  Representatives, 
aad  they  vera  ooadaeted  to  the  seats  assigned 
tothaaa. 

IniBadiataly  afterwatd  the  presence  of  the 
of  th(  " 


he  Boose  of  Representatives  was 
aaaooneed,  and  the  members  ot  the  CommSt- 
te«  of  the  Wliole  House,  headed  by  Mr.  E.  B. 
WisHBOKKX,  of  niiaois,  the  chairman  of  that 
•aaiittittae,  aad  aooampaaied  by  the  Speaker 
and  Clerk  of  the  House  of  Representatives,  en- 
taied  the  Senate  Chamber  and  \ock.  the  seaU 
|ReBared  for  them. 

iVeCHIEFJUSTICB.  Themhmtesofthe 
last  day's  proceedings  will  now  be  read  by  the 
flaeietaiy. 

The  Seoaataiy  nad  the  proaae<Bngs  of  the 
Senate  sitting  on  Tnesday,  March  34,  im»,  for 
the  trial  of  Andiaw  Johnson,  President  of  the 
United  SUtes. 

The  GHiRP  JUSTICB.  Gentlemen,  Man. 
agers  of  the  House  of  Repraaentatives,  yon  will 
new  proioead  in  support  of  the  artictes  of  im- 
peach nsent.     Benatots  will  please  give  their 


^ening  Argument  of  Mr.  Bittler,  ofMaita- 
ektuetts,  one  of  tke  Managen  on  the  fm- 
peaehment  of  tke  Jhresidtnt. 

Mr.  Prtiideitt  and  Gentlemen  of  the  Senate  ; 
The  onerous  duty  has  fallen  to  my  fortune 

to  present  to  yoa»  unpediBatly  aa  I  nuis(»  the 


seveiel  propositions  of  &ct  and  law  npon  which 
the  House  of  Representatives  will  endeavor  to 
sustain  the  cause  of  the  people  against  the 
President  of  the  United  States,  now  pending 
at  your  bar. 

The  high  station  of  the  accused,  the  novelty 
of  the  proceeding,  the  gravity  of  the  business, 
the  importance  of  the  questions  to  be  presented 
to  yc^ir  adjudicatiou,  the  possible  momentous 
result  of  tne  issues,  each  and  all  must  plead 
for  me  to  dum  your  attention  for  as  long  a 
time  as  your  patience  may  endure. 

Now,  for  the  first  time  in  the  histoiy  of 
the  world,  has  a  nation  brought  before  its  high- 
eat  tribunal  its  chief  executive  magistrate  for 
trial  and  possible  deposition  from  office  upon 
charges  of  maladministration  of  the  powers 
and  duties  of  that  office.  In  other  times  and 
in  other  lands  it  has  been  found  that  despot- 
isms could  only  be  tempered  by  assassination, 
and  nations  living  under  constitutional  govern- 
ments even  have  found  no  mode  by  which  to 
rid  themselves  of  &  tyrannic^,  imbecile,  or 
faithless  ruler,  save  by  overturning  the  very 
foundation  and  framework  of  the  Government 
itself.  And  but  recently,  in  one  of  the  most 
civilized  and  powerful  Governments  of  the 
world,  from  which  our  own  institutions  have 
been  largely  modeled,  we  have  seen  a  nation 
Bobmit  for  years  to  the  rule  of  an  insane  king, 
because  its  constitution  contained  no  method 
for  his  removal. 

.Our  fathers,  more  wisely  founding  our  Qov- 
emment,  have  provided  for  such  and  all  similar 
exigencies  a  conservative,  effectual,  and  practi- 
cal remedy  by  the  constitutional  provision  that 
the  "  President,  Vice  President,  and  all  civil 
officers  of  the  United  States  thoU  be  roinoyed 
from  office  on  impcachmentfor  and  conviction 
of  treason,  bribery,  or  other  high  crimes  and 
misdemeanors."  The  Constitution  leavesnoth- 
ing  to  implication,  either  as  to  the  persons  upon 
whom,  or  the  body  by  whom,  or  the  tribunal 
before  which,  or  the  offenses  for  which,  or  the 
manner  in  which  this  liigh  power  should  be 
exercised;  each  and  all  are  provided  for  ^y 
express  words  of  imperative  command. 

The  House  of  Representatives  shall  solely 
impeach ;  the  Senate  only  shall  try ;  and  in 
case  of  conviction  the  judgment  shall  alone  be 
removal  from  office  and  disqualification  for 
office,  one  or  botlx.  These  manoatorv  provisions 
became  necessary  to  adapt  a  well-known  pro- 
cedure of  the  motner  country  to  theiustitutions 
of  the  then  infiiot  Republic  But  a  single  inci- 
dent onlr  of  the  bnainess  was  left  to  cons}  mo- 
tion, and  that  concerns  the  offenses  or  inca- 
pacities which  are  the  groundwork  of  impeach- 
ment. This  was  wisely  done,  because  human 
foresight  is  inadequate  and  human  intelligence 
fails  in  the  task  of  anticipating  and  providing 
for,  by  positive  enactment,  all  the  infinite  gra- 
dations of  human  wrong  and  sin  by  which  the 
liberties  of  a  people  and  the  safety  of  a  nation 
may  be  endangered  from  the  imbecility,  cor- 
ruption, and  unhallowed  ambition  of  its  rulers. 

.It  may  not  be  uninstructive  to  observe  that 
the  framers  of  the  Coniititution,  while  engaged 
in  their  glorious  and,  I  trust,  ever-enduring 
work,  hoi  their  attention  aroused  and  their 
minds  quickened  most  signally  upon  this  very 
topic  In  the  previousyear  only  Mr.  Burice, 
from  his  place  in  the  Ilouse  of  Commons  in 
England,  had  preferred  charges  for  impeach- 
ment against  Warren  Ilastiugs,  and  three  days 
before  our  convention  sat  he  was  impeached  at 
the  bar  of  the  House  of  Lords  for  misbehavior 
in  office  as  the  ruler  oi  a  people  whose  num- 
beca  were  counted  by  millions.  The  mails 
were  then  briuging across  the  Atlantic,  week  by 
weeki'the  eloauent  accaaations  of  Burke,  the 
gorgeous  and  ouniing  denunciations  of  Slieri- 
aan,  in  liehalf  of  the  oppressed  people  of  India, 
against  one  who  had  wielded  over  them  more 
than  regal  power.  May  it  not  have  been  that 
the  trial  then  in  progress  was  the  determining 
cause  why  the  framers  of  the  Constitution  left 
the  description  of  offenses  because  of  which 
the  conduct  of  an  officer  might  be  inquired  of 
to  bo  defined  by  the  laws  and  usages  of  Par- 
liamaal  as  found  ia  the  precedents  of  the 


mother  country,  with  which  our  fathers  wese 
as  familiar  as  we  are  with  our  own  7 

In  the  light,  therefore,  of  these  precedeota, 
he  question  arises,  Wluii  are  impeachamt 
offenxa  ander  the  provisions  of  oar  Constitu- 
tion 7 

To  analyze,  to  compare,  to  reconcile  tikese 
precedents  is  a  work  rather  for  the  closet  than 
the  forum.  In  order,  therefore,  to  spare  your 
attention,  I  have  preferred  to  state  the  resnlt 
to  which  I  have  arrived,  and  that  you  may  sea 
the  authorities  and  discussions,  both  in  this 
country  and  in  England,  from  which  we  Reduce 
our  propositions,  so  far  as  applicable  to  this 
case,  I  pray  leave  to  li^  before  you,  at  the  close 
of  my  argument,  a  brief  of  all  the  precedents 
and  authorities  upon  this  subject  in  Doth  conn- 
tries,  for  which  I  am  indebted  to  the  exhaustive 
and  learned  labors  of  my  friend,  Hon.  Wiluajc 
Lawrescb,  of  Ohio,  member  of  the  Judiciary 
Committee  of  the  House  of  Uepreseiitatives, 
in  which  I  fjilly  concur  and  whicn  I  adopt. 

We  define,  therefore,  an  impeachable  high 
crime  or  misdemeanor  t«  be  one  t»  iU  naiauz 
orcontegwncei  sxibvertivt  ofeonufundantenial 
or  esstntial  prittciple  of  govemmeni  or  highly 
prejudicial  to  the  public  tnierest,  and  this  majf 
conritt  of  a  violation  of  the  ContiitutioTi,  qf 
law,  of  OS  official  oath,  or  qf  duty,  by  an  ait 
eommitted  or  omitted,  or,  without  violating  a 
posUive  law,  by  the  abuse  of  disereliomuy 
jjoicer*  from  in^ojftr  tnolivts,  or  for  any 
improper  purpose. 

'rbe  first  criticism  which  will  strike  the  mind 
on  a  cursory  examination  of  this  definition  Is 
that  some  of  the  enumerated  acts  are  not 
within  the  common-law  definition  of  crimes. 
It  is  but  common  learning  that  in  the  Englialk 
precedents  the  words  "high  crimes  and  mia- 
oemeanors"  are  aniversally  used;  but  any  mal- 
versation in  office  highly  prejudicial  to  tlw 
public  interest,  or  subversive  of  some  funda- 
mental principle  of  government  by  which  the 
safety  ota  people  may  be  ia  danger,  ia  a  high 
crime  against  the  nation,  as  the  term  is  used 
in  parliamentary  law. 

Hallam,  in  his  Constitutional  History  of 
England,  certainly  deduces  this  doctrine  from 
the  precedents  and  especially  Lord  Danhy, 
case  14,  State  Trials,  GOO,  of  which  he  says: 

"The Commons,  in  impeaebins  Lord  Daihr, want 
a  srwt  way  toward  ettMUsbiac  ths  Dria«i|>le  that 
DO  minister  ean  shelter  bimielfDebina  the  throne  b^ 

fileadinlr  obedience  to  the  orders  of  Ms  sovereitn. 
If  b  ysweishle  for  the  jmHet,  ti»  >ieiil|i,  tkt 
ttltlitti  or  all  mtautra  eatoaaftiu  lirem  the  erowiL  as 
well  as  for  their  Ugalitu;  and  thue  the  ezocuuve 
adminiitration  is.  or  oneht  to  be,  snbordinate  in  all 
cres*  matten  of  psiisar  to  tfaaHveriataadanas  aad 
virtoat  ooatrol  of  the  t»o  House*  af  Padiaauit." 

Mr.  Christian,  in  his  notes  t»  the  CoassMM*- 
itea  of  Bteokstone,  aatplahts  tli«  ooilveMioa  and 
naeof  the  worte  "fa%b  crimes  aad  ariademeao- 
ors"  by  saying: 

"  Vhen  the  words  'bifh  crimes  and  misdemeanors. 
sre  used  la  preMoaUont  br  iapeaebaMBtthewonk 
'  hich  eriaue'  have  no  deftaite  signifleatina.  bat  an 
used  merely  to  give  greater ■olemnitjr  to. the  ebaiss. 

A  like  interpretation  must  )wt*a  been  given 
by  the  framers  of  the  Constttution,  beoaaee  a 
like  definition  to  a«ua  «••  in  tite  miad  of  Mc 
Madison,  to  whom  mora  thattoany  other  wa  aae 
indebted  for  dta  pbxaseologjr  of  oar  fiaastita- 
tion,  for,  in  the  Inrst  C^BgMMi  when  rffscHW 
ing  the  power  to  remove  an  officer  by  the 
President,  which  is  one  of  the  very  miUerial 
qaestions  iwlbre  theJinaals  at  tJlis  Htoinan^  he 
uses  the  following  wofda: 

"The  danger  ooasMswishfly  la  thisi  that  the  Pres- 
kien(  sao  diaplaSe  fHm  oflo*  a,  laafi  whose  aierils 
require  be  moolu  be  contiDued  in  it.  In  the  first 
place,  be  will  be  impeachable  by  the  House  for  such 
ao  aatofinaladmiii!st]«tis«,  for  I  ooateod  that  the 
wanton  removal  of  Buritoriaas  otteonwauld  seWeet 
him  to  impMohmeDt  and  removal  from  his  own  high 
trust." 

Strengthening  this  view,  we  find  that  within 
ten  years  aflerward  impeachment  was  applied 
by  the  very  men  who  framed  the  Constitution 
to  the  acts  of  public  officers  which  under  no 
common-law  definition  could  bo  justly  called 
crimes  or  misdemeanors,  either  high  or  low. 
Leaving,  however,  the  correctness  (u  our  piop- 
QsitioB  to  be  sustained  by  the  authoritiaii  wa 
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flrmish,  we  are  natnndly  brought  to  the  con- 
sideration of  the  method  of  the  procedure  and 
the  nature  of  the  proceedings  in  cases  of  im- 

Cshment,  and  toe  character  and  powers  of 
tribunal  by  which  high  crimes  and  misde- 
meanors are  to  be  adjudged  or  determined. 

One  of  the  important  questions  which  meets 
Us  at  the  outset  is:  is  this  proceeding  a  trial, 
•8  that  t£rm  is  understood  so  far  u  relates  to 
the  rights  and  duties  of  a  court  and  jury  upon 
an  indictment  for  crime?  Is  it  not  rather  more 
in  the  nature  of  an  inquest  of  office? 

The  Constitution  seems  to  bare  determined 
h  to  be  the  latter,  because,  under  its  provis- 
fons,  the  right  to  retain  and  hold  office  is  the 
only  subject  that  can  be  finally  adjudicated ; 
•II  preliminary  inquiry  being  carriea  on  solely 
to  determine  that  question,  and  that  alone. 

All  investigations  of  fact  are,  in  some  sense, 
trials,  but  not  in  the  sense  in  which  the  word 
ii  used  by  courts. 

Again,  as  a  conelatire  qaestion : 

Is  this  body,  now  sitting  to  determine  the 
accusation  of  the  House  of  Representathres 
against  the  President  of  the  United  States,  the 
Senate  of  the  United  State*  or  a  court? 

I  trust,  Mr.  President  and  Senators,  I  may 
be  pardoned  for  making  some  suggestions  upon 
tiiese  topics,  because  to  us  it  seems  these  are 
qaestions  not  of  forms,  but  of  substance.  If 
Uiis  body  here  is  a  court  in  any  manner  as 
«ontradisttngaished  from  the  Senate,^  then  we 
agree  that  many,  if  not  all,  the  analogies  of  the 
procedures  of  conrts  must  obtain ;  that  the 
common-law  incidents  of  a  trial  in  court  must 
have  place;  that  you  ma^  be  bound  in  your 
proceedings  and  adjudieation  by  the  rules  and 
precedents  of  the  common  or  statute  law ;  that 
the  interest,  bias,  or  preconceired  opinions  or 
aflnities  to  the  party  of  tiie  judges  may  be 
open  to  {nqniry,  and  even  the  rules  of  order 
and  precedents  in  courts  should  hare  effect; 
that  the  Managers  of  the  House  of  Representa- 
tives must  conform  to  those  rules  as  they  would 
be  applicable  to  pnUic  or  private  prosecutors 
of  crime  in  conrts,  and  that  the  accused  may 
daim  the  benefit  of  the  rule  in  criminal  cases, 
that  he  may  only  be  convicted  when  the  evi- 
dence makes  the  faet  clear  beyond  reasonable 
doabt,  instead  of  by  a  preponderance  of  the 
evidefice. 

We  claim,  and  respectfolly  inrist,  that  ttis 
tribonal  has  none  oi  the  attributes  of  a  iodi- 
«ial  eoart  as  thOT  ate  eommoaly  reeeWed  and 
understood.  Of  course  this  question  must  be 
largely  determined  by  the  express  provisions 
of  Um  C«DS(itatiea,  and  in  it  thera  is  no  word, 
as  it  well  knowti  to  yon,  Senators,  which  gives 
Mm  sMglHost  eokniag  to  the  idea  that  this  is  a 
Mvrt,  sava  that  in  we  trial  of  this  pmrtieslar 
Mapon4«itt  tka  Chief  Justice  of  the  Supreme 
Court  most  preside.  But  even  this  provirion 
can  have  no  determining  effect  ujion  the  qaes- 
tion, becanae  is  not  this  the  same  tribsMl  io 
lUl  its  powers,  imndents,  and  duties,  when  other 
civil  officers  are  brought  to  its  bar  for  trial, 
when  the  Vice  President  (not  a  judicial  officer) 
mast  preside?  Caa  it  be  contended  for  a  mo- 
ment that  tkis  is  the  Senateof  the  United  States 
«4en  sitting  on  th«  trial  of  all  other  officers, 
aad  a  court  only  when  the  President  is  at  the 
bar,  solely  beoaase  in  this  case  the  Constitu- 
tion has  desigDated  the  Chief  Justice  as  the 
presidiag  officer? 

The  foot  that  6«a*«0T«  are  sitting  for  this 
purpose  on  oath  or  aflkrmation  does  not  influ- 
enee  the  armmeBt,  beoaaae  it  is  well  nnder- 
stood  that  that  was  bat  a  sabetitnte  for  the 
obligation  of  honor  nnder  whidi,  by  the  the- 
ory of  the  British  coastitatioa,  tho  peers  of 
Engiaad  were  sappoaed  to  sit  in  like  cases. 

A  peer  of  England  makes  answer  in  a  court 
of  chancery  upon  honor  when  a  common  per- 
son must' answer  upon  oath.  But  our  fitthers, 
sweeping  away  all  distinctions  of  caste,  re- 
quired every  man  alike,  acting  in  a  solemn 
proceeding  like  tiiis,  to  take  an  oath.  Onr 
Constitution  holds  all  good  men  alike  honor- 
qtrie  and  entitled  to  honor. 

T%e  idea  that  this  tribunal  was  a  conit  teems 
to  have  erept  in  because  of  tiie  analogy  to 


similar  proceedings  in  trials  before  the  House 
of  Lords.  _ 

Analogies  have  ever  been  found  deceptive 
and  illusory.  Before  such  analogy  is  invoked 
we  must  not  forset  that  the  Houses  of  Parlia- 
ment at  first,  and  latterly  the  House  of  Lords, 
claimed  and  exercised  jurisdiction  ovbr  all 
crimes,  even  where  the  punishment  extended 
to  life  and  limb.  Bv  express  provision  of  onr 
Constitntion  all  such  jurisdiction  is  taken  from 
the  Senate  ant?  "  the  judicial  power  of  the 
United  States  is  vested  in  one  Supreme  Court 
and  such  inferior  courts  u  from  time  to  time 
Congress  may  ordain  and  establish." 

We  suggest,  therefore,  that  we  are  in  the 
presence  of  the  Senate  of  the  United  States, 
convened  as  a  constitutional  tribunal,  to  in- 
qnireinto  and  determine  whether  Andrew  John- 
son, because  of  malversation  in  office,  is  longer 
fit  to  retain  the  office  ofPresident  of  tne  United 
States,  or  hereafter  to  hold  any  office  of  honor 
orprofit. 

I  respectfully  submit  that  tiins  far  your  mode 
of  proceeding  has  no  analogy  to  that  of  a  court 
Yon  issue  a  summons  to  give  the  respondent 
notice  of  the  case  pending  against  him.  You 
do  notseqnesterhis  person — you  do  not  require 
his  personal  appearance  even ;  you  proceed 
against  him  and  will  go  on  to  determine  his 
cause  in  his  absence,  and  make  the  final  order 
therein.  How  different  is  each  step  from  those 
of  ordinary  criminal  procedure. 

A  constitutional  tribunal  solely,  yon  are 
bound  by  no  law,  either  statute  or  common, 
which  may  limit  your  constitutional  preroga- 
tive. Yon  consult  no  precedents  save  those 
of  the  law  and  custom  of  parliamentarv  bodies. 
You  are  a  law  unto  yourselves,  bound  only  by 
the  natural  principles  of  equity  and  justice, 
and  that  »altu  popM  tuprema  e»t  lex. 

Upon  these  principles  and  parKamentary  law 
no  judges  can  aid  you,  and,  indeed,  in  late  years 
the  judges  of  England  in  the  trial  of  impeach- 
ment, aeclined  to  speak  to  a  question  of  par- 
liamentary law,  even  at  the  request  of  the 
House  of  Peers,  aithbngh  they  attended  on 
them  in  their  robes  of  office. 

Nearly  five  hundred  years  ago,  in  1888,  the 
House  of  Lords  resolved,  in  the  case  of  Belk- 
nap and  the  otherindges,  "That  these  matters. 
when  brought  before  them,  sfadi  be  discussed 
and  a^jttd^d  tnr  the  course  of  Pariiament,  and 
not  by  the  civil  law,  nor  by  tiie  common  law 
of  the  land  used  in  other  inferior  conrts." 

And  that  resolution,  which  was  in  contra- 
vention of  the  opinion  of  all  the  Judges  of 
England,  and  a^inst  the  remonstrance  of 
Richard  II,  remains  the  unquestioned  law  of 
England  to  this  day. 

Another  determining  quality  of  this  tribunal, 
distinguishing  it  from  a  court  and  the  analogies 
of  ordinary  legal  proceedings,  and  showing  that 
it  is  a  Senate  only,  is,  that  there  can  be  no  right 
of  challenge  by  either  party  to  any  of  its  mem- 
bers for  &vor  or  malice,  affinity,  or  interest. 

This  has  been  held  from  the  earliest  times  in 
I^rliament  even  when  that  was  the  high  court 
of  judicature  of  the  realm  sitting  to  punish  all 
crimes  against  the  peace. 

In  the  case  of  the  Duke  of  Somerset,  (1 
Howell's  State  Trials,  page  621,)  as  early  as 
1561,  it  was  held  that  the  Duke  of  Northum- 
berland and  the  Marquis  of  Northampton  and 
the  Earl  of  Pembroke,  for  an  attempt  upon 
whose  Kves  Somerset  was  on  trial,  shonid  sit 
in  judgment  upon  him  against  the  objection  of 
the  accused  because  "  a  peer  of  the  realm 
might  not  be  challenge." 

Agun,  the  Duke  of  Northumberland,  (ibid., 
1  State  Trials,  p.  7^)  Marquis  of  North- 
ampton, and  Ean  of  Warwick,  being  on  trial 
for  their  lives,  A.  D.  1668,  before  the  court 
of  the  Lord  High  Steward  Of  England,  one  of 
the  prisoners  inquired  whether  aoy  such  per- 
sons as  were  equally  culpable  in  Uiat  crime, 
and  ttoseby  vriiose  letters  and  commandments 
he  was  directed  in  all  his  doings,  might  be  his 
judges,  or  pass  upon  his  trial  at  his  aeath.  It 
was  answered  that,  "  If  any  were  as  deeply  to 
be  touched  as  himself  in  that  ease,  yet  as  long 
as  no  attainder  of  i«cord  wei«  Bgiunst  them, 


tliey  were  nevertheless  persons  able  in  the  law 
to  pass  upon  any  trial,  and  not  to  be  challenged 
therefor,  but  at  the  prince's  pleasure." 

Again,  on  the  trial  of  Earls  of  Essex  and 
Soutbampton  {ibid.,  1  State  Trials,  p.  1836) 
forliig^  treason,  before  all  the  justices  of  Eng- 
Und,  A.  D.  1600,  the  Earl  of  Essex  desired 
to  know  of  my  Lord  Chief  Justice  whether  he 
might  challenge  any  of  the  peers  or  no.  Wher«- 
unto  the  Lord  Chief  Justiee  answered  "No." 

Again,  in  Lord  Audley'a  cate  (iMcf.,  8  State 
Trials,  p.  402,  A.  D.,  1681)  it  was  questioned 
whether  a  peer  might  challenge  his  peers,  as 
in  the  case  of  common  jurats.  It  was  answered 
by  all  the  judges,  after  consultation,  "  he  might 
not"  ^This  case  is  of  more  value  because  it 
was  an  indictment  for  being  accessory  to  rape 
upon  his  own  wife,  and  had  no  political  influ- 
ence in  it  whatever.]  The  same  point  was 
ruled  in  the  Countess  of  Essex's  case,  on  taial 
for  treason.     (Moore's  Reports,  621.) 

In  the  Earl  of  Portland's  case,  A.  D.  1701, 
{ibid.,  State  Trials,  p.  288,)  the  Commons 
objected  that  Lord  Sommers,  the  E!arl  of  Ox- 
ford, and  Lord  Halifax,  who  had  been  im- 
peached by  the  Commons  before  the  House  of 
Lords  for  being  concerned  in  the  same  acts  for 
which  Portland  was  being  brought  to  trial, 
voted  and  acted  wiUi  the  House  of  Lords  in 
the  preliminary  proceedings  of  said  trial,  and 
were  upon  a  committee  of  conference  in  rela- 
tion thereto.  But  the  lords  after  discussion 
solemnly  resolved  "that  no  lord  of  Parliament, 
impeached  of  high  crimes  and  misdemeanors, 
can  be  precluded  from  voting  on  any  occarion, 
except  on  his  own  trial." 

In  the  trial  of  Lord  Viscount  Melville,  A.  D. 
1806,  {ibid.,  29  State  Trials,  p.  1898,)  tome  ob- 
servations having  been  made  as  to  the  possible 
bias  of  some  portion  of  the  peers,  (bv  the 
coonsal  for  darandant,)  Mr.  Wintebraad,  one 
of  the  manages  on  the  part  of  the  Commoaa, 
answered  aa  follows : 

Hy  lordi,  as  to  your  own  court,  some^lnf  ha* 
thrown  out  i  ■  " 

iMuh  a  antl 

more  than  this,  wbifh 


irown  oat  nbout  thejposaibilityof  aobaNc 

antlMt  U  wUl  act  bo  neoMsary  to  nr 
)>ean  admittod:  that  an 
IBS  of  Commons  to  prose- 


,  WblOB 

iby  th< 


order  wssiriv       .  . 

eats  Lord  Melville  in  a  eourt  of  law  wkere  he  would 
have  ^e  rla^  to  ehallapiae  his  joram."  *  •  • 
*  ** what  did  the  noble  viscount  then  do  by  th« 
mesni  of  one  of  hb  fHenasT"  •  •  •  » 
"bom  the  montb  of  thatleareedireatlemaaeasaant 
]gpt  the  snooemful  motion :  '  that  Heoiy,  Viaeonat  af 


HeiviUe.  be  impeached  of  hich  crimes  and  mima- 
meaaois.'  I  am  Jnstified,  then,  in  layinc  that  be 
ii  here  by  hi*  own  option.'      •     •     •     «     "Bat. 


jnstified,  then,  in  saTinc  that! 
1  option.''     •     •     •     ♦     "Bi 

Sy]curdi.aehalleareto»MrIordstii»el  Iinoteveiy 
dividual  peer  the  gaanUan  of  Us  own  honor?"  . 

In  the  trial  of  Warren  Hattiags  dia  amM 
point  was  ruled,  or,  more  propeny  speaking, 
uken  for  granted,  for  of  uie  mors  than  one 
hundred  and  seventy  peers  who  eesamanand 
the  trial  but  twenty-nine  sat  and  pronoun  oed 
the  verdict  at  the  dose,  and  soma  of  tbotn 
were  peers  created  since  the  trial  began,  nal 
had  not  beard  either  tim  opening^  or  maofa  of 
the  evidence :  aad  during  the  trial  tban  hnl 
been  by  death,  succetsieuj  and  creatioa,  mom 
than  9ne  huadrad  and  eighty  ehanfes  in  thn 
House  of  Peers,  who  were  bis  judoes. 

We  have  abuBdstot  authority  also  on  tbia 
point  in  out  own  ooqntry. 

In  the  case  of  Judfe  Piokaring,  who  waa 
tried  in  March,  1804,  for  drunkenness  in  offica^ 
aithoagk  ondefeoded  in  form,  yet  he  faa4  all 
his  rights  prasarvad. 

This  trial  being  postponed  a  session,  tbrsa 
Senatoia— -Samael  Sautli  of  Maryland,  Israel 
Smith  of  Vermont,  and  John  Smith  of  New 
York — who  had  all  been  members  of  the  Honsa 
of  Representatives,  and  there  voted  in  fiivor 
of  impeaefaiug  Jtdge  Pickering,  were  Senators 
when  bis  trialoasM  off. 

Mr.  Smith,  of  New  York,  naatA  the  qnas* 
tioa,  byatkiiHl  to beexcnsed  from  voting.  Mr. 
Smith,  of  Mainland,  declared  "he  woaid  not 
be  infiuenced  &om  hit  dutgr  \>j  aoy  false  dali- 
cacy ;  that  be,  for  his  part,  lelt  no  delitacy 
upon  the  subject ;  the  vote  he  had  given  in  tha 
other  House  to  impeach  Judge  I^kering  wonii 
have  no  influence  upon  him  in  the  court ;  hit 
constituents  had  a  right  to  his  vote,  and  ha 
would  not  by  any  not  M  his  deprive,  or  consent 
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to  dqirivef  ihem  of  that  right,  but  weold  qImd 
And  exercise  it  upon  this  m  upon  every  other 
question  that  might  be  submitted  to  the  Senate 
while  he  had  the  honor  of  a  seat." 

A  vote  beiag  had  upon  the  question,  it  was 
determined  that  these  geDtlenen  should  sitand 
n^  on  the  trial.  This  passed  in  the  affirma- 
tive by  a  vote  of  19  to  7,  and  all  the  eeBtlemen 
sat  and  voted  on  every  qaeetioa  during  tke 
trial. 

On  the  trial  of  Samuel  Chase  before  the 
Senate  of  the  United  States  no  ehidleaKe  was 
attempted,  although  the  ease  was  decided  by 
«n  almost  strict  party  vote  in  high  party  tines, 
and  doubtless  many  of  the  Senators  had  fovmad 
and  expressed  opinions  upon  his  conduct. 

That  arbitrary  judce,  but  learned  lawyer, 
knew  too  much  to  attempt  any  soek  futile 
■tovement  as  a  challenge  to  a  Senator.  Cer- 
tain it  is  that  the  proprieties  of  the  occasion 
were  not  marred  by  the  worse  thui  aaomaloas 
proceeding  of  the  ehaHeage  of  one  Senator  to 
another,  especiaUy  be&re  the  defendant  had 
^>peared. 

Nor  did  the  nmnagers  exercise  the  ri^  vt 
diailenge,  altho«|^  Senators  Smith  and  Mitch- 
aU,  of  New  York,  were  members  of  the  Senate 
^n  the  trial  and  voted  net  ^iU]f  on  every  ar- 
lide,  who  bad  been  members  of  the  WMiae 
irtten  the  artides  were  fooad.  and  had  there 
voted  steadily  against  the  whole  proceeding. 

Judge  Peek's  case,  which  was  tried  in  Iwl, 
aSbrds  another  instance  in  poiiit. 

The  conduct  of  Judge  Peck  bad  been  the 
•nttiect  of  BQoh  animadversion  and  comreeat 
by  the  public,  and  had  been  for  four  years 
pending  before-  the  Congress  of  the  United 
States  before  it  finally  came  to  triaL  It  was 
not  possible  but  that  many  of  the  Sei»te  had 
both  formed  and  expressed  <^nions  upon 
Peck's  proceedings,  and  yet  it  never  oeaurred 
to  diat  good  lawyer  to  make  ottjeethm  to  his 
triers.  Nor  did  the  managers  challenge,  al- 
though Webster,  of  Massachusetts,  was  a  mem- 
ber of  the  eommittee  of  the  House  of  Repre- 
sentatives to  whom  the  petition  for  impeaehment 
was  referred,  and  wh)^,  after  examination, 
lepgrted  thereon  "leave  to  withdraw,"  and 
fiprague,  of  Maine,  voted  against  the  proceed- 
ings of  the  House,  while  Livingston,  of  Louis- 
iana, voted  for  Ihaoi.  Ail  of  &aee  gentlemen 
aat  upon  the  trial,  and  voted  as  they  did  in  the 
House. 

A,  very  remarkable  and  instructive  ease  was 
(hat  of  Jadge  Addison,  of  Pennsylvania,  in 
1804.  There,  alter  the  articles  of  impeach- 
-aiaot  wore  framed,  the  trial  was  postponed  to 
another  session  of  the  Legislatare.  ICswiwhile 
few  Members  of  the  Honse  of  Itepreeontatives, 
who  had  voted  forthoartk^of  lameaehmsat, 
were  elected  to  the  Senate  and  became  the 
triers  of  the  wticks  of  imoeaehment  of  which 
thev  had  solemnly  voted  the  respondent  to  be 
nitiy.  To  their  sitting  on  the  trial  Judge 
Addison  Ejected,  but  after  an  ezhaastiva 
Mgument  his  ot^jeetion  was  ov«!>nled — 17  to  6. 
Ivo  of  the  miaorit]^  were  the  gentlemen  who 
had  voted  him  guilty,  and  who  themselves 
•bjected  to  sitting  on  the  IsW. 

Thus  stands  the  case  upon  cuthority.  How 
does  it  stand  upon  principle  ? 

In  a  eonferetuee  ueld  in  1691,  between  the 
Lords  and  Commons,  on  a  propesitioa  to  limit 
the  number  of  judges,  the  Loras  made  answer : 

**  That  in  the  cm*  of  hiwaaebmeDti^  whtoli  are  the 
of  the  peo|i]o,«D<l  ror  the  Utkost  orints,  sad 


rnrry  with  thom  a  sreotor  nppoaSIoB  of  Built  than 
Say  other  aocosatlon,  there  all  the  lordi  mnat  judse." 

There  have  been  many  instances  in  Bnglaad 
where  this  necessity,  Aat  no  peer  be  ezoneed 
from  sitting  on  snch  trials,  has  produced  «nri- 
«ns  results.  Brothers  have  sat  upon  the  triak 
of  brothers,  fathers  upon  the  (rials  of  sons  and 
dani^tets,  uncles  upon  the  trials  of  nephew* 
and  nieces ;  no  excuse  being  admitted. 

One,  and  a  most  peoaliar  and  painful  in- 
ftance,  will  suffice  upon  this  point  to  illustrate 
the  strength  of  the  rule.  In  the  trial  of  Anna 
Bnllen,  tine  wife  of  one  sovereign  of  Endand 
nnd  the  mother  of  another,  her  fiither,  Lord 
BodtefMi,  and  her  uncle,  the  Dnknof  NonCblic, 


sat  as  judges  and  voted  gnilty,  although  one  of 
the  charges  against  the  daughter  and  niece  was 
a  criminal  intimacy  with  her  brother,  the  son 
and  nephew  of  the  judges. 

It  would  seem  impossible  that  in  a  proceed- 
ing before  such  a  tribnnal  so  constituted  there 
could  be  a  ^allenge,  because,  as  the  number 
of  triers  is  limited  by  law,  and  asthere  are  not 
now,  and  never  have  been,  any  provisions, 
cither  in  Eingland  or  in  this  country,  for  sub- 
stituting another  for  tiie  ohalleaged  party,  as  a 
tidesman  is  substituted  in  a  jury,  the  accused 
might  escape  punishment  altogether  by  chal- 
lenging a  sufficient  number  to  prevent  a  quo- 
tum, or  the  accuser  might  oppress  the  respond- 
ent by  challenging  all  persons  fiivonJ>le  to  him 
until  the  neoessaiy  unanimity  for  conviction 
was  secured. 

This  proeeeding  being  hut  an  iaqwst  of 
office,  and,  except  in  a  few  rare  instances, 
always  partaking,  more  or  loss,  of  political  con- 
nderations,aadreqntri^to  be  discussed,  before 
preaentation  to  the  triers,  by  the  coordinate 
branch  of  the  Legislature,  it  is  impossible  that 
Senators  sbenid  not  have  opinions  and  convic- 
tions upon  the  subject-matter  more  or  less  de- 
cidedly formed  before  the  case  reaches  thesi. 
If,  thesefore,  challenges  could  be  idlowed  be- 
cnose  of  sndi  opinions,  as  in  the  case  of  jurors, 
no  trial  could  go  forward,  because  every  intet- 
hMot  Senator  coald  be  objected  to  upon  one 
sioe  or  the  other. 

I  should  have  hardly  dared  to  trouble  the 
Senate  with  sueh  irinutenees  of  citation  and 
ac|pnn*Bt  upon  this  point,  were  it  not  that  cer- 
tain peiMBS  and  papers  outside  of  this  body, 
by  sophistries  drawn  from  the  analo^es  of  the 
proeeediags  in  courts  before  juries,  have  en- 
deavored, ia  advance,  to  prejadiee  the  public 
mind,  but  little  instracted  in  this  topi;;,  because 
of  the  iafremeuey  of  impeachments,  againet 
the  legal  valiiity^  andproptiety  of  the  proceed- 
ing npen  this  trial. 

1  may  be  permitted,  wkhont  offense,  further 
te  state  that  these  and  mmilar  reasone  have 
prevented  the  Managers  from  objeeUag  by 
challence  or  otherwiee  to  the  eompetanoy  et 
one  of  uie  triere  of  near  affinity  to  the  accused. 

We  believe  it  is  his  right,  nay,  his  duty  to  the 
State  he  represents,  to  sit  upon  the  trial  aa  he 
would  upon  any  other  mMter  which  sboald 
eom«  before  the  Senate.  Hie  seat  and  vote 
hetoag  to  his  eenstitaents,  and  not  to  hims^, 
to  be  need  accordiue  to  his  best  judgment  upea 
•very  grave  matter  that  comes  before  Ae  Senate. 

Agendas  p^tioal  coosideimtions  are  involved 
fat  this  trial,  raisiDgqneetifllne  of  interest  to  the 
oeastitu^its  ef  every  Senator.  i«  is  bis  right  and 
ds^  to  express  himself  as  fu^and  iieely  apon 
sneh  qneayons  as  apon  aay  other,  even  to 
express  a  hekiat  in  the  guilt  or  innocence  of  the 
accused,  or  to  say  he  will  sustain  him  In  the 
course  he  is  taking,  althou|^  he  so  says  after 
aoooaation  brought.  Let  me  illustrate.  Sup- 
pose that  after  this  impeachment  had  been  voted 
oy  the  House  of  Bepresentatlves  the  constituents 
of  any  S^iator  haid  called  a  public  mectlDg  to 
sustain  the  President  against  what  they  were 
pleased  to  term  the  "tytanakiU  acts  of  Con- 
gress toward  him  in  impeadiiDg  him,"  and 
should  call  upon  their  Soiator  to  attend  and 
take  pfut  in  such  raeetiag,  I  do  not  conceive 
that  It  would  or  ought  to  be  legally  objeoted 
against  him  as  a  disqualification  to  sit  upon  this 
trial,  upon  the  principles  I  have  stated,  if  he 
should  attend  the  meating  or  favor  the  object, 
or  if  his  engagements  in  dM  Senate  prevented 
his  leaving.  I  have  not  boon  able  to  find  aay 
legal  ebie&on  ia  the  books  to  his  writing  a  let- 
ter to  sueh  meeting,  containing,  among  other 
things,  statements  like  die  foUowing : 

Sexats  Cbaxbeb,  Febntarw  21, 186S. 

Qektlkvik:  My  pnblio  and  profossional  encase- 
ments will  be  adcb  on  the  4th  of  March  that  I  am 
releotantly  oompelled  to  deoline  your  iavitatiou  to 
be  pcaieat  and  Mdr«M  the  aeetias  t*  be  held  in  oar 
city  on  thot  day,       •       »       »       »       «       •       • 

That  the  President  of  the  United  States  haastnoeroly 
endoaTored  to  preaerve  these  (our  free  institBtioDs) 
tern  vioiatum  £  have  no  doubt,  and  I  hare,  there- 


M  to  duty.   WWh  my  best  thanks  Ibr  the  honor  yon 
bars  4oB«  BM  by  year  invitation,  andregrettincthat 
it  is  not  in  my  power  to  accept  i^ 
I  remain,  with  rocaid,  your  obedient  servant, 

REVERDY  JOHNSOK. 

We  should  have  as  much  right  to  expect  his 
vote  on  a  olewlv- proven  case  of  guilty  as  had 
Eing  Henry  yill  to  hope  for  the  vote  of  W 
father  a^inst  his  wife.     He  got  it. 

Eing  Henry  knew  the  strength  of  hi»  ease, 
and  we  know  the  strength  of  ours  against  this 
respondent. 

If  it  be  said  that  this  is  an  infelicilar,  it  ia  a 
sufficient  and  decisive  answer  that  it  is  dis  fai- 
felicity  of  a  precis*  eonstitutioaal  Movision, 
which  provides  that  the  Senate  shaU  hav*  the 
sole  power  to  try  impeiaohments,  and  the  ovif 
•eoucity  against  bia*  9t  pr^ndice  on  the  pact 
of  ai^  Senator  is,  tlut  wo  Mrdt  of  the  Sena- 
tors present  are  necessary  for  convictioa. 
_  To  this  rule  thwe  is  but  one  posribteextep- 
tioa,  founded  on  both  reason  and  authority, 
that  a  Senator  ni«y  not  be  a  jadge  in  his  own 


I  have  thought  it  necesaary  to  Jetwmin*  Ac 
nature  and  attribntes  of  the  tribannl  before 
we  attend  to  the  seope  aad  moMiing  of  the 
aeenantiaa  before  it. 

The  firrt  eight  artteies  set  oat  fn  several  cHs- 
dinct  forms  the  acts  of  the  respondent  in  remov- 
ing Mr.  Stanton  from  office,  and  appointing  Mr. 
Thomas  ad  interim,  difiering  in  legal  effMt  in 
the  purposes  for  which  and  the  intent  with 
whicn  either  or  both  of  the  acts  were  d«ne. 
and  the  legal  dnties  and  rights  infVin|ed  ana 
die  acts  of  Congress  violated  in  so  doing. 

All  die  *rti<»efl  allege  these  acts  to  belli 
contravention  of  big  oath  of  office,  and  in  dii^ 
regard  of  the  dnties  thereof 

If  they  are  ao,  however,  the  President  mirtt 
have  the  jH>ieer  to  do  diem  under  the  law ;  sSi, 
being  se  done,  they  are  acts  of  official  misoon- 
dnct,  and,  as  we  have  seen,  impeachable. 

The  President  has  the  legal  power  to  do 
many  nets  wUeh,  if  done  in  disregard  of  hh 
dnty,  at  for  improper  purposes,  then  the  exerr 
else  of  that  power  is  an  ofKcittl  misdemeanor. 

'iSn.  or. :  he  has  die  power  of  pardon ;  if  ex- 
ereiaed  in  a  giv«n  case  for  a  corrupt  motive,  as 
for  the  payment  of  money,  or  wantonly  par^ 
doningall  oriminals,  it  would  be  a  misdemeanor. 
B»imples  might  be  multiplied  indefinitely. 

Article  first,  stripped  of  legal  terbii^e,  a^ 
ItgeM  that,  having  saspended  Mr.  Stanton  and 
repotted  Ae  same  to  the  Senate,  whi(4>  refosed 
to  ooncnr  in  the  suspension,  and  Stanton  hav- 
ing rightfoHy  resassed  the  duties  of  his  aHee, 
the  respoomit,  with  knowledge  of  the  fhtiti, 
issued  an  order  which  is  recitwl  for  Stanton's 
removal,  with  intent  te  vic^te  the  act  of  March 
2,  1867,  to  regulate  the  tenure  of  certain  civil 
ettoes,  and  with  the  further  intent  to  remove 
Stanton  from  the  office  of  Secretary  of  War, 
then  in  the  lawful  discharge  of 'its  duties,  in 
eontravnntion  ef  said  act,  without  the  adrice 
and  consent  of  the  Senate,  and  against  the 
Constitution  of  the  United  Sttrtes. 

Aftiele  two  charges  that  the  President,  widi- 
out  audiori^  of  law,  on  theSlst  of  February, 
1888,  issuen  letter  of  authority  to  Lorenao 
Thomas  to  act  as  Secretary  of  War  cnI  it^erim, 
the  Senate  being  in  session,  in  vielf^onof  the 
tenure- of-oSoe  act,  and  with  intent  to  violate 
it  and  the  Coaetitution,  there  being  no  vacancy 
in  the  cAce  of  Seeretnry  of  War. 

Article  three  alleges  the  same  act  as  done 
witbont  authority  of  law,  and  alleges  an  intent 
to  violate  the  Constitution. 

Article  four  charges  that  the  President  con- 
spired with  Lorenso  Thomas  and  divers  other 
persons,  with  intent,  by  intlmideMen  and 
tkrtatt,  to  prevent  Mr.  Stanton  from  faoldingthe 
office  of  Secretary  of  War,  in  rioladon  of  the 
Conadtation  and  of  the  act  of  July  81,  1861. 

Article  five  charges  the  some  conspiraey  with 
Thomas  to  prevent  Mr.  Stanton's  holding  hi* 
office,  and  thereby  to  prevent  the  execution  ef 
the  eivii-tenare  act. 

Article  six  charges  that  the  President  eon* 
qiired  with  Thomas  to  seize  and  possess  th« 
{mper^  naderthe  emMrel  of  the  War! 
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m«»t  hj  ftree,  im  eonteareatian  of  tb9  act  of 
Joly  81,  1861,  and  with  intent  to  diaregard  the 
ciril  tenure-nf-office  act. 

Article  seven  chaises  the  same  conspiracy, 
with  intent  only  to  violate  the  civil  tenure-of- 
oiSoe  set. 

Artiolefl  fknee,  ft»or,  five,  six  and  seven,  m^ 
•M  be  considered  togeAer,  as  to  the  proof  to 
sapport  them. 

It  will  be  shown  that,  having  removed  Stan- 
ton and  i^ppointed  Thomas,  the  President  sent 
Thomas  to  the  War  Office  to  obtain  possession  ; 
that  baTing  been  met  by  Stantoa  with  a  denial 
of  kis  rifbta.  Thoaaas  retired,  and  after  con- 
aidlation  witn  the  Presfdent  Thomas  asserted 
bis  MTpose  to  take  imssessioa  <^the  War  Office 
br  'Otoe,  makiag  his  boast  in  several  pablk 
ptaees  or  bis  iDtentioniLso  to  do,  but  was  pre- 
««»ted  by  betag  promptly  arrested  by  proeew 
from  the  ooart. 

This  will  b«  dtowB  by  the  evidence  of  Hon. 
)Ir.  Vax  Ho«h,  a  meroW  of  the  Ronse,  who 
«■■  present  wfaea  the  demaad  fof  possession 
of  die  War  Office  was  made  by  Oeneral  Thomas, 
alraarfy  madapobUe. 

Bf  the  testuaony  of  H^  Mr.  Beaunow, 
irbo>  after  that,  ia  the  eveninc  of  &e  21et  of 
February,  was  told  by  Thomas  tkat  he  iateaded 
to  tabs  possesaton  of  tbe  War  Offiee  by  force 
tbe  following  moraiog,  and  invited  him  np  to 
aae  the  parformance.  Mr.  B(ntLE|OH  attended, 
bat  tbe  act  did  not  coma  off,  for  Thomas  bad 
bean  arrested  and  held  to  bail. 

Sy  Tbogaaa  boastii^  at  Willard's  Hotel  ob 
t)kv  same  evening  tkat  be  shoaid  call  on  Qeo- 
eral  Grant  for  militaiy  foteoto  notbim  in  poa- 
wasioB  of  the  offiee,  and  h«  did  aot  see  kow 
Qraat  could  refuse  it. 

Article  eight  charges  that  ike  appoiataeat 
of  Thomas  was  made  for  tbe  purpose  of  get- 
tiog  control  oi  the  diabunametit  of  moneys 
aH>ro|^iated  for  tka  military  sarvioe  and  Da- 
partment  of  War. 

In  addition  to  the  proof  abeady  actdooed  it 
will  be  shown  that,  after  the  apnoiotweBt  of 
ThomaSi  which  auMt  have  baea  saown  to  tbe 
membeie  of  fais-Catunet,  the  Piesideat  oaaaed 
a  formal  notice  to  be  served  on  the  Secretary 
of  the  Tieasury  to  tke  end  thai  the  Seciatary 
might  aaawar  tke  requisitioas  for  money  of 
Xbomaa>  and  this  was  only  preve»ted  by  Uie 
firmness  witk  which  Stanton  leUMnsd  posaea- 
^n  of  the  booksand  papers  of  tbe  War  Office. 

It  will  be  seen  that  every  fact  charged  ia 
actiele  wte  is  admitted  by  tbe  answer  of  tbe 
xeapondent;  the  intent  is  aiao  adoiitted  as 
okMged ;  tkat  is  to  say,  to  set  asida  the  oivil 
toaure-of  office  act,  and  to  remove  Mr.  Stan- 
ton from  tbe  office  of  the  SecvetAry  for  tke 
DepartBsent  of  Wie  without  tb»  advice  aad 
coosast  of  tke  Senate,  aa4  if  not  justified, 
contrary  to  tke  provisions  of  the  CooetitutioB 
itself. 

Tke  only  qaestion  remaioiag  is,  dpea  the 
ranondeat  justify  hisaself  by  the  Conatkutioa 
ana  laws? 

On  this  he  avers,  that  by  the  Coastitutioa 
tkere  is  "conferred  on  the  President,  as  a  part 
of  tbe  exeeotive  power,  tke  power  at  any  and 
all  times  of  romovioa  from  otBoe  all  execative 
officers  for  oanae,  to  be  jadijfedof  by  tbe  Presi- 
dent alone,  and  that  he  verily  believes  that  the 
executive  power  of  removal  from  office  con- 
fided to  hire  by  the  ConsUtutioB,  as  aforesaid, 
includes  the  power  of  snspensioa  from  office 
indefiait^y." 

Now,  these  offices  so  vacated  mait  be  fiUed 
temporarily,  at  least,  by  his  appointment,  be- 
oaoae  goveramenti  must  go  on ;  there  eaa  be 
no  interregsam  ia  the  execution  of  tk*  laws  in 
an  organised  Uovernmeat;  be  claims,  tberer 
fote,  of  necessity,  the  right  to  fill  their  places 
with  appointments  of  bis  choice,  and  that  this 

Sower  cannot  be  restrained  oc  lisuted  in  any 
egree  by  any  law  of  Congress,  bacaoae,  he 
avers,  "  that  tbe  power  was  oooferred,  and  tbe 
duty  of  exercising  it  ia  fit  oases  waa  imposed 
on  the  President  by  tbe  Coostit  ition  of  the 
United  8tata%  and  tkat  tke  Pr«ndeat  eould 
not  be  dpprived  of  tkis  power  or  Klieved  of 
tkiadaty,  mw  coald  tka  saiaa  ba  Mated  kf  law 


in  Uie  President  and  the  Senate  jointly,  citiMr 
in  part  or  whole." 

This,  then,  is  the  plain  and  inevitable  issoe 
before  the  Senate  and  the  American  people: 

Haa  the  President,  nnder  the  Constitntion, 
tke  more  than  kingly  prerogative  at  will  to  re- 
move Irom  office  and  suspend  iVom  office  indefi- 
nitely, all  executive  officers  of  th^United  States, 
etlker  civil,  military,  or  naval,  at  any  and  all 
times,  and  fill  tbe  vacancies  with  creatures  of 
bis  own  appointment,  for  bis  own  pnrposes, 
without  any  restraint  whatever,  or  possibility 
of  restrwnt  by  Ae  Senate  or  by  Congress 
thron(;b  laws  dnly  enacted? 

The  HoQse  of  Rep^esentativoa,  in  behalf  of 
the  people,  join  this  issue  by  affirming  that  the 
exercise  of  such  powers  is  a  high  misdemeanor 
in  office. 

If  the  .affirmative  is  maintaiDed  by  the  re- 
spondeat, then,  BO  far  as  the  first  eight  artidee 
are  (K>noemed--mnless  snob  corrupt  parpease 
are  sbuwa  as  will  of  themselves  make  we  exer- 
cise of  a  legal  power  a  crime — the  respoadeat 
most  go,  and  ought  to  go  quit  aad  free. 

Tberefoce,  by  these  Mrtioles.and  the  answen 
thereto,  the  moroentous  qaeati(»,  b^ce  and 
now,  is  raised  whether  tbe  prttidential  offiee 
itteJf  {if  U  has  ih*  frtrogmUce*  and  power 
tiaimed  for  it)  ought,  in  fitet,  to  exUt  a»  a 
pert  of  Me  eemtiUitional  goetmment  of  aftte 
people,  while  by  tbe  last  three  articles  tbe  sim- 
pler and  less  important  inquiry  is  to  be  determ- 
ined, whether  Andhew  Johnson  has  so  con- 
daeted  himself  that  he  oeght  longer  to  hold 
any  eonstitutioaal  office  whatever.  Tke  latter 
sinks  to  merited  insigiufioancis  compared  with 
the  grandeur  of  tke  former. 

If  that  is  sustained,  then  a  right  and  power 
hitherto  unclaimed  aad  nnkaown  to  tbe  people 
of  the  country  is  in^afked  on  the  Constitotion, 
most  alarming  ia  its  exteat,  most  oorrsptiDg 
i»  its  iaflaseooe,  most  ^mgeroos  in  its  teadr 
encies,  and  most  tyrannical  in  its  exercise. 

Whoever,  tiiecafot*,  votes  "not  guilty"  on 
these  artioles  votes  to  enchain  our  iree  iotit»- 
tione,  aad  to  preeb-ate  them  at  tke  fbet  of  any 
■taa  who,  being  Prestdent,  may  choose  to  oon> 
trol  them. 

For  this  most  stnpeadoas  aad  unlimited  pre- 
rogative the  re^oadent  citea  no  line  and  «d- 
d«we8  no  word  of  eonstitntioaal  eaactment; 
indeed  he  eeald  not^  for  tbe  onl^  menties  of 
removal  from  offioa  m  tke  Coastitntion  is  as  a 
part  of  tke  judgment  in  case  of  impea^ment, 
wid  tbe  only  powes  of  aMKrintment  is  by  noas- 
iaatioB  to  toe  Senate  of  officers  to  be  a^toiated 
by  their  advice  and  cenaent,  save  a  qoallficd 
aad  limited  power  of  ^ppotntmen*  by  the  Preei- 
dentvbeatkaSenateisBOtinscssioa.  WfaeOee, 
then,  does  the  remendentby  his  answer}  claim 
to  have  derived  tais  power?  I  |;i*e  kim  tka 
benefit  of  his  own  words,  "tbat  it  was  pcseti* 
cally  settled  by  tbe  First  Oon^ss  of  the  Uni- 
tedStates."  Again,  I  give  him  the  benefit  of 
his  own  phcasea  as  set  forth  in  his  meassage  to 
the  Senate  of  2d  of  March,  1867,  made  a  purt 
ofhisaaawer:  "tke  question  was  decided  by 
tke  House  of  Representatives  by  a  vote  of  84 
to  20,  (ia  this,  however,  be  is  mistakea,)  aad 
ia  the  Senate  by  the  casting  vote  of  tbe  Vice 
President."  In  the  same  answer  he  admits 
tkat  before  he  nndertook  the  exercise  of  this 
most  dangerous  and  stupendous  power,  after 
seventy-five  ^eara  of  stody  aad  exaauaatioa 
of  the  Constitntion  l^  tbe  people  living  oodor 
it,  another  Con^:r««s  has  decided  that  there 
«ras  no  sueh  unbaMted  powar;  so  that  he  ad- 
mite  Ibhat  this  treraenaoas  ponrer  which  he 
claims  from  the  legislative  constmotion  ei  one 
Uoagreas  by  a  vote  of  84  to  20  in  the  Booas 
and  a  tie  vote  ia  tiie  Senate  has  bean  denied 
by  another  House  of  more  than  three  times 
the  number  of  members  by  a  vote  of  183  to 
87,  and  by  a  Senate  of  more  than  double  the 
number  of  Senators  by  a  vote  of  88  to  10,  and 
this,  too,  afUr  be  had  presented  to  them  all 
the  arguments  in  its  favor  that  he  could  find 
to  sustain  his  claim  of  power. 

If  he  derives  this  power  fVom  the  practieat 
settlement  of  one  Confess  of  a  legislative  con- 
strocUon  of  tka  oonatttational  proviinAns,  wky 


m«r  not  aacfa  oonatnietion  be  as  practically  set- 
tled more  antboritatively  by  the  greater  niMl- 
nimity  of  another  Congress — yea,  ae  we  shaJl 
see,  of  many  other  Congresses? 

Ibe  great  question,  kowever,  still  retnms 
upOB  ns,  whence  eomes  tkis  power?  Ho<r 
derived  or  confbrred  1  Is  it  unlimited  and  oit- 
restrained,  illimitable  aad  unrastrainablo,  as 
tbe  President  claims  it  to  be  ? 

In  presenting  this  topic  it  will  be  my  duty, 
and  I  shall  attempt  to  do  aotiiing  more,  to 
state  tka  propoaitiona  of  law  and  the  authott- 
ties  to  suppo^  them,  so  &r  as  they  may  eome 
to  my  knowledge,  leaving  tke  argument  aad 
illaatrations  of  the  qaostion  to  be  extended  in 
the  close  by  abler  and  better  bands. 

If  a  power  of  removal  in  tite  Bxecutivo  is 
fonnd  at  all  in  the  Uoasdtation  it  is  admitted 
to  be  an  impliad  one,  either  from  tbe  powar 
of  appointment  or  bceaase  "  tbe  execativb 
power  ia  veeted  in  the  President." 

Haa  tke  execatire  power  granted  by  the  Coa- 
atitntion  1^  tkese  words  any  limitations  ?  Dom 
tbe  Constitution  invest  the  President  with  tA 
axeeutive  power,-  preregativea,  privileges,  and 
immanities  etyoyed  by  execatrrri  offioera  of 
other  countries — kings  aad  eneperors — wilhoot 
limitation  ?  If  so,  tbeo  tke  Coastitotioa  baa 
been  much  more  liberal  in  grantiag  poiwers  to 
the  executive  than  to  .hJ  legislative  branch  of 
the  Oovemment,  as  that  has  only  "  all  legn> 
lativo  powers  herein  granted  [which]  shall  be 
vested  in  the  Concr^s  of  tke  United  States ;" 
not  all  unoontroUable  legislate  powers,  as 
tkere  are  many  limitations  upon  that  power  aa 
esercised  by  tbe  ParBament  of  England,  foir 
axample.  SotkaKaremanyeKecatnrepoweca 
expressly  limited  in  the  Coastitntion,  sack  a> 
declaring  war,  laakiag  rules  and  r^^aktioiiB 
for  tlie  government  of  the  Army  and  Navy,  ai^ 
coining  money. 

As  some  executive  powers  are  liasited  by  tke 
Constitution  itself,  is  it  not  clear  that  the  words 
"  tbe  executive  power  is  vested  in  ibe  Pienr 
dent"  do  not  confer  on  kim  all  excentiva 
powers,  bat  most  be  construed  with  refercoee 
to  other  constitutional  provisions  granting  or 
regulating  specific  powers?  The  exec^tiva 
power  o(  appointsMDi  ia  clearly  limited  by  tha 
words : 

"  HethsH  a—inate.  ana,  bread  with  the  a4vioeaa4 
oooMDt  of  the  SeoHto,  ahall  aspoiot,  MibianKlonw" 
*  •  *  •  ^'ond  all  other  officeraofthe  Uni- 
ted States  whoso  appojatments  are  not  herein  other- 
wise arevidsd  tat;  and  whioli  shall  b«  eitabUabea  by 

It  is  not,  thanfora,  more  h»  aoeordance  witk 
die  theory  of  the  Constltotlon  to  imply  tii«  pvink 
otmuoml  from  tke  power  of  appointntent,  re> 
stsaiaed  by  Hke  limitations,  than  to  imply  tt 
soMy  aa  a  mepogative  of  executive  power  and, 
tberefare,  iUimkaMaaad  uncontrollable?  Have 
tke  people  anywhere  else  in  the  ConstitotioH 
granted  illimiteble  and  uncontrollable  powers 
either  to  tiie  exeontivs  or  any  other  branch  of 
tke  OevernoBsnt?  Is  not  the  whole  flwme  tit 
government  oaeof  efcecks,  balances,  and  limit- 
ations? Is  it  to  be  believ«d  tbat  our  fatbent, 
JBst  eecapangfrom  the  oppressions  of  mon- 
archical power,  and  so  dreading  it  tbat  tbef 
fcared  the  very  name  of  king,  gave  this  more 
than  kingly  power  to  the  Executive,  illimita- 
ble aad  ancontroUable,  and  that,  too,  by  impli- 
eation  merely? 

Upon  this  point  our  proposition  is,  that  tbo 
Senate  being  in  session,  and  an  office,  not  aa 
inferior  one,  within  the  terms  of  the  Constito* 
tion,  being  filled,  the  President  has  the  implied 
power  of  inaugurating  the  removal  only  by 
nonriaatioii  of  asuecessor  to  the  Senate,  which, 
when  eonseoted  to,  works  the  foil  removal  and 
suyeisodeas  of  the  incumbent.  Such  has  been, 
it  n  believed,  the  practice  of  the  Government 
ftott  tke  be^nningdown  to  the  act  about  which 
w«  ara  inqniring.  Certain  it  is  that  Mr.  Web- 
ster, in  tke  Senate  in  1886.  so  asserted  without 
contradietioa,  using  the  following  language: 

"  ir  one  man  be  Seeretarr  of  State  and  another  be 
aiwofaitMl.  the  flttt  aoas  out  by  the  mere  force  of  the 
anpointinent  of  the  ether,  witbeat  oiqr  provimii  asl 
oTrcmoval  whatever.  And  tbisis  the  practice  of  the 
mvemmpnt,  and  has  been  tram  the  flrat.  In  all  ths 
rsmavsli  whieh  have  been  made  tkey  have  gtiamttiif 
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baaii  »i>B>i<  rtB^tr  brauklBt  atlMr  •PMiiiiiiMBta. 
I  oaoaot  ftnd  a  eaM  to  the  contrary.  There  is  no  such 
tiling  as  any  distinct  oflioial  act  of  remoral.  I  bavo 
lookMl  into  the  practice,  and  caused  inquiries  to  be 
made  in  the  Departmeots,  and  I  do  nut  learn  that 
aoy  each  proceeding  ia  kuona  a»  au  entry  or  record 
of  the  removal  of  an  officer  from  office,  and  the  Pres- 
ident irould  only  act  in  such  cases  by  oaosint  some 
proper  record  or  entry  to  be  msdeaspreof  of  thefoot 
of  remoTal.  I  am  aware  that  there  Daro  been  some 
oases  in  which  notice  has  been  sent  to  persons  in  office 
thattheirserricesareorTrillbc,  aftcrag^TCDday,dis- ' 
pensedvith.  ThesaareusiiallyoaseaiB  which  the  ob- 
ject is.  not  toinformtheinoumbentthathoisrouoved, 
bat  to  tell  him  that  a  succeiii<or  either  is,  or  by  a  day 
named  will  be,  appointed.  If  there  be  any  instances 
ia  wbieh  soefa  notice  is  gir«B,  without  express  icfer- 
eoeeto  the  appoiatmeotofasucceasor.  they  are  few; 
and  even  in  these  suoli  reference  must  be  implied, 
because  in  no  case  is  tbero  any  distinct  oflcial  act  of 
remsTal,  as  I  oau  find,  HBoaaBaeled  with  tka  act  at 
appaiatmeat." 

This  woaM  aeem  to  reaoooila  all  the  provie* 
Umb  of  tke  Constitution,  tk«  right  of  remoral 
being  in  the  President,  to  be  exeooted  tub 
Modo,  M  is  the  power  of  •ppointment,  tka  ap- 
pointment,  when  consomiaated,  making  the 
removal. 

This  power  was  alaboratelr  debated  in  the 
First  Congrees  opoa  tlM  bills  aatablighing  a 
DepartDoent  of  Fordgn  A&iri  aud  the  War 
DepartmeDt.  -  The  debate  arose  on  the  motton, 
in  Uomiaittee  of  the  Whole,  to  strike  out.  after 
the  title  of  tha  officer,  the  woids,  ''to  be  re- 
iDOTable  fk«m  oSco  by  the  Presideot  of  the 
United  States.' '  It  was  four  days  di^enssed  in 
Committee  of  the  Whole  in  the  Hoase,  aod  the 
elaase  retained  by  a  rote  of  20  jeaa  to  34  nays, 
which  seamed  to  establish  the  power  of  resDOTal 
as  either  by  a  legisktive  grant  or  constrootioa 
of  the  Coqatittttion.  Bat  the  triamph  «i  its 
friends  was  short-lived,  for,  when  the  bill  eama 
np  in  the  House,  Mr.  Benson  moTed  to  amend 
it  by  altering  the  second  section  of  tke  bill,  so 
as  to  Mtpfy  only  the  power  of  removal  to  be  ia 
the  President,  by  inserting  that  "  whenever  the 
prinoipal  ofiiMr  shall  b«  removed  from  office  by 
the  Presideot  of  the  United  States,  or  in  any 
other  ease  of  vacancy,  the  chief  clerk  shall, 
daring  such  vacancy,  have  charge  and  onstody 
of  all  records,  books,  and  pi^>ers  appertaining 
to  the  Department." 

Mj^ Benson  "declared  he  would  move  to 
Btril^out  the  words  in  the  first  elaase,  to  be 
removable  by  the  President,  which  appeared 
somewhat  like  a  grant.  Now,  the  mode  he  took 
would  evade  that  point  and  establish  a  legist*- 
tive  constraotion  of  the  Constitation.  He  also 
hoped  his  amendment  woald  saooeed  in  recou- 
ciling  both  sides  of  the  Hoose  to  the  decision 
smd  quieting  the  minds  of  the  geatlemen." 

Aner  debate  the  amendment  was  carried,  30 
to  18.  Us.  Benson  then  moved  to  strike  out 
the  words  "to  bo  removable  by  the  President 
<>f  the  United  States,"  which  was  carried,  81 
to  lU ;  and  so  the  bill  was  engrossed  and  sent 
to  the  Senate. 

_  The  debates  of  that  body  being  in  secret  ses- 
aiour  we  have  no  record  of  the  discussion  which 
arose  on  the  motion  of  Mr.  Benson  establish- 
ing the  implied  power  of  remoral ;  but  after 
very  elaborate  consideiatioa  on  several  suo- 
cessive  days  the  words  implyiDg  this  power  in 
the  Preeident  were  retained  by  tba  casting  vote 
of  the  elder  Adams,  the  Vice  President.  So 
this  claimed-"  legislative  settlement"  was  only 
established  by  the  vote  of  the  second  ezeo- 
utive  officer  of  the  Uoverument.  Auu.  1  most 
of  <ur  woes  in  this  UoversBtent  liavu .  come 
from  Vice  Presidents.  When  the  bill  estab- 
lishing the  War  Department  came  up  the  same 
words,  "to  be  removable  by  tke  PresUent," 
were  struck  out,  on  the  motion  of  ou4  of  the 
opponents  of  the  recagaitioa  of  this  power,  by 
a  vote  of  24  to  22,  a  like  amendment  to  that 
of  the  seeond  section  of  the  act  establishing 
the  Department  ofState  being  inserted.  When, 
six  years  afterward,  the  Departueul  of  the 
Navy  was  established,  bo  such  recognition  of 
the  power  of  the  President  to  remove  was  in- 
serted ;  and  as  the  measure  passed  by  a  strict 
party  vote,  47  yeus  to  41  nays,  it  may  well  be 
conceived  that  its  advocates  did  not  care  to 
load  it  with  this  eonstitatioaal  quesUon  when 
the  exeeutive  power  was  about  passing  into 
other  hands,  for  one  cannot  read  tha  debatM 
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apon  this  c^nestion  without  beius  impreMed 
with  the  belief  that  reverence  for  the  character 
of  Washington  largely  determined  the  argument 
in  the  First  Congress.  Neither  party  did  or 
could  have  looked  forward  to  such  an  execu- 
tive administration  as  we  have  this  day. 

It  has  generally  been  conceded  in  subse- 
quent discussions  that  here  was  a  legislative 
determination  of  this  question,  but  I  humbly 
submit  that  taking  the  whole  action  of  Con- 
gress together  it  is  very  far  from  being  determ- 
ined. 1  shoold  hardly  have  dared,  in  yiav^ 
of  the  eminent  names  of  Holmes,  Clay,  Web- 
ster, and  Calhoun,  that  have  heretofore  made 
the  admission,  to  luHre  ventured  the  assertion, 
were  it  not  that  in  every  case  they,  as  do  the 
President  and  his  counsel,  rely  on  Ute  first  vote 
in  the  Committee  of  the  Whole,  sostoiniug  the 
words  "to  be  removable  by  the  President," 
and  in  no  instance  take  any  notice  of  the  sub- 
sequent proceedings  in  the  House  by  which 
those  words  were  taken  oat  of  the  bill.  This 
may  liave  happened  because  Eliot's  Debates, 
which  is  the  authority  most  frequently  cited  ia 
these  discussions,  stops  with  the  vote  in  oooi- 
mitijee,  and  takes  no  notice  of  the  further  dis- 
oaasion.  But 'whatever  may  be  the  ofi°ect  of 
this  l^islative  eoustruetion  the  contempora- 
neous and  subsequent  praetioe  of  the  Govern- 
ment shows  that  the  President  made  no  re- 
movals except  by  nominations  to  the  Senate 
when  in  sasston,  and  superseding  officers  by  a 
new  oommiasion  to  the  confirmed  ikos^inee. 
Mr.  Aidaus,  in  that  remarkable  letter  to  Mr. 
Pickering  in  which  he  desires  his  resignation, 
requests  nim  to  send  it  early  in  order  that  he 
may  neminace  to  the  Senate,  then  about  to  sit, 
and  he  in  tact  removes  Mr.  PicUering  by  a 
nomination.  Certainly  no  such  anliniitedpower 
has  ever  been  claimed  by  any  of  the  earlier 
Presidents,  as  has  now  been  set  ap  for  the 
President  by  his  most  remarkable,  ay,  criminal 
answer. 

It  will  not  have  escaped  attention  that  no 
determination  was  niade  by  that  legislative  con- 
struotioa  as  to  how  tne  remoral,  it  iu  the  Pres- 
ident's power,  should  be  made,  which  is  now 
the  question  in  dispute.  TAot  has  been  deterra- 
iiked  by  the  nniversal  practice  of  the  Oov- 
erament,  with  exceptions,  if  any,  so  rare  as 
not  to  be  worthy  of  consideration ;  so  tba  we 
now  claim  the  law  to  be  what  the  nractice  has 
ever  been.  If.  however,  we  conoeae  the  power 
of  removal  to  be  in  the  President  as  an  implied 
power,  yet  we  believe  it  cannot  be  sucoessl'nlly 
contended  upon  any  authorities  or  oouslant 
practice  of  the  Goverment  that  the  exeotiliun 
of  that  power  may  luit  be  regulated  by  the  (!ou- 
gress  oi  the  United  States  under  the  clause  in 
the  Constitution  which  "vests  in  Congress  the 
power  to  make  all  laws  which  shall  bo  neces- 
sary and  proper  for  carrying  into  executioiii' ' 
"all  powers  vested  by  this  Constitution  iu  thp 
Government  of  the  United  States  or  in  any 
department  or  officer  thereof. 

rhia  power  of  regulation  of  the  teoare  of 
office,  and  the  manner  of  removal,  has  always 
been  exercised  by  Congress  unquestioned  until 
now. 

On  the  16th  of  May,  1820,  (vol.  8  Statutes-at- 
Large,  p.  682,)  Congress  provided  for  the  term 
of  otfice  of  certain  officers  therein  named  to  be 
fonr  years,  but  made  them  removable  at  pleas- 
ure. By  the  second  section  of  the  same  act 
Congress  removed  from  office  all  the  officers 
therein  commissioned,  in  providing  a  date  when 
each  commission  should  expire.  Congress  has 
thus  asserted  a  legislative  power  of  removal 
from  office ;  sometimes  by  passing  acts  which 
appear  to  concede  the  power  to  the  President 
to  remove  at  pleasure,  sometimes  restrictiog 
that  power  in  their  acts  by  the  most  stringent 
provisions;  sometimes  conferring  ttie  power  of 
removal,  and  sometimes  that  of  appointment — 
the  acts  establishing  the  territorial  officers  being 
most  conspicuous  in  this  regard. 

Upon  the  whole,  no  claim  of  exclusive  right 
over  removals  or  appointments  seems  to  have 
been  made  either  by  the  Kxecutive  or  by  Con- 
gress. No  bill  was  ever  vetoed  on  this  account 
until  now 


In  1S18,  Mr.  AVirt,  thoa  Attorney  OmokI, 
{[iving  the  earliest  omcial  opinion  on  thisque^ 
tion  coming  from  that  olHce,  said  that  only 
where  Congress  had  not  undertaken  to  restrict 
the  tenure  of  ofBce,  by  the  act  creating  it, 
would  a  commission  ^ue  to  run  daring  the 
pleasure  of  the  President;  but  if  the  teiwre 
was  fixed  by  law,  then  commission  must  con- 
form to  the  law.  No  constitutional  scruples 
as  to  the  power  of  Congress  to  limit  the  tenure 
^f  office  seem  to  have  disturbed  tlie  mind  of 
Tii&t  great  lawyer.  But  this  was  befure  any 
attempt  had  been  made  by  any  President  to 
arrogate  to  himself  the  official  patronage  for 
the  purpose  of  party  or  persoaal  aggrandiKe- 
ment,  which  gives  the  only  value  to  this  opin- 
ion as  an  authority.  Since  the  Attorney  Gen- 
eral'a  office  hasbecome  a  political  one,  I  shall 
not  tronble  the  Senate  with  citing  or  exautin- 
ing  the  opinions  of  its  occapauts. 

in  182ti  a  ooitimittee  of  the  Senate,  consist- 
ing  of  Mr.  Bentou  of  Missouri,  chairman,  Mr. 
Macon  of  North  Carolina,  Mr.  Van  Bnren  of 
New  York,  Mr.  Dickersop  of  New  Jersey,  Mr. 
Johnson  of  Kentucky,  Mr.  White  of  Tennes< 
see,  Mr.  Holmes  of  Maine,  Mr.  Hayue  of  Soutlt 
Carolinn,  and  Mr.  Findlay  of  Pennsylvania, 
was  appointed  to  take  into  ccosideration  the 
^aestiou  of  restraining  t^e  power  of  the  Presr 
ident  over  removals  trom  office,  who  made  a 
report  through  their  chairman,  Mr.  Beikton, 
setting  forth  tue  extent  of  the  evils  ariung  from 
the  power  of  appointmentto,  and  removalfironi, 
office  by  the  President,  declaring  that  the  Con- 
stitution had  been  changed  in  this  regard,  and 
that  "  construction  and  legislation  haveaooom* 
plished  this  chaiige,"  and  submitted  two  amend- 
ments to  the  Constitution,  one  providiag  a 
direct  election  of  the  Preudeot  by  the  people, 
and  another  "that  no  Senator  or  Uepresent- 
ative  should  be  appointed  to  any  place  until 
the  expiration  of  the  presidential'term  in  which 
such  person  shall  have  served  as  Senator  or 
liepresentative,"  as  remedies  for  some  of  the 
evils  complained  of;  but  the  committee  saj 
that,  "  not  being  able  to  reform  the  Constitu- 
tion, in  the  election  of  Presideot,  they  must  gu 
to  work  upon  his  powers,  and  trim  down  these 
by  itcUutof]/  tnactment$  whenever  it  can  be 
done  by  law  and  with  a  just  regard  to  the  proper 
efficienoy  of  government,  and  for  this  purpos* 
reported  six  ^Is — one,  to  regi^ata  tlie  public- 
ation of  the  laws  and  public  advertisements  i 
another,  to  secure  ia  qffiet  faithful  coUeetos* 
and  disbursers  of  the  revenue^  and  to  displace 
defaulters — the  first  section  of  which  vacate4 
the  commiasions  of  "all  officers,  after  a  given 
date,  charged  with  the  collection  and  disbursa- 
ment  of  the  public  moneys  who  had  failed  to 
account  for  such  moneys  on  or  before  the  30th 
day  of  September  preceding ;"  and  the  second 
section  enacted  that  "  at  the  same  time  a  uomir 
nation  is  made  to  fill  a  vacancy  occasioned  by 
theexercise  of  the  President's  power  to  remove 
from  office,  the  fact  of  the  removal  ahaU  be 
stated  to  the  Senate,  with  a  report  of  the  re«^ 
sons  for  which  such  officers  may  have  been  re- 
moved ;  also  a  bill  to  regulate  the  appointment 
of  postmasters ;  and  a  bill  to  prevent  military 
and  naval  officers  from  being  dismissed  the 
service  at  tlte  pleasure  of  the  President,  by  in- 
serting a  clause  iu  the  commission  of  such  offi- 
cers that  "itistooontinuein  force  daring  good 
behavior,"  and  "  thatuo  officer  shall  ever  here- 
after be  dismissed  the  service  except  in  pursu- 
ance of  the  sentence  of  a  court-martial,  or 
upon  address  to  the  President  from  the  two 
Houses  of  Congress." 

Is  it  not  remarkable  that  exactly  correlatise 
measures  to  these  have  been  passed  by  the 
Thirty-Ninth  Congress,  and  are  now  the  sub- 
ject of  controversy  at  this  bar? 

It  does  not  seem  to  have  occurred  to  this 
able  committee  that  Congress  had  not  the 
power  to  curb  the  Executive  in  this  regard, 
because  they  asserted  the  practice  of  dismiss- 
ing from  office  "  to  be  a  dangerous  violation 
of  the  Constitution." 

In  1880  Mr.  Holmes  introdoced  and  dis- 
cussed in  the  Senate  a  series  of  resolutions 
which  contained,  among  other  things,  "the 
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right  of  the  Senate  te  ioqaire,  and  the  duty  of 
the  President  to  inform  them,  when  and  for 
what  caases  any  officer  has  been  removed  in 
the  reeeu."  In  1835  Ur.  Calbouu,  Mr.  South- 
ard, Mr.  Bibb,  Mr.  Webster,  Mr.  Benton,  and 
Mr.  King  of  Georgia,*  of  the  Senate,  were 
eleoted  a  committee  to  consider  the  sul^ect  of 
execotive  patronage,  and  the  means  of  limit- 
ing it.  That  committee,  with  bat  one  dissent- 
ing voice,  (Mr.  Benton,)  reported  a  bill  which 
{provided  in  its  third  section  "  that  in  all  doom 
Illations  nade  by  the  President  to  the  Senate^ 
to  fill  vacancies  occasioned  by  removal  from 
office,  the  fact  of  the  removal  shall  be  stated 
to  the  Senate  at  the  same  time  that  the  nomina- 
tfon  is  made,  with  a  statement  of  the  reasons 
for  toch  removal." 

It  will  be  observed  that  this  is  the  precise 
section  reported  by  Mr.  Benton  in  182^,  and 
passed  to  a  seeond  reading  in  the  Senate. 
After  mnch  discussion,  the  bill  passed  the  Sen- 
ate, 81  yeas^  16  nays — an  almost  two-thirds 
vote.  Thus  It  woald  seem  that  the  ablest  men 
of  that  dav,  of  both  political  parties,  sob- 
•crtbed  to  the  power  of  Congress  to  limit  and 
control  the  President  in  his  removal  from 
office. 

One  of  the  most  marked  instances  of  the 
assertion  of  this  oower  in  Congress  will  be 
found  in  the  aet  of  Febmary  26,  1868,  provid- 
iRgfor  a  national  cnrrency  ani^tbe  office  of 
Comptroller.  (Statntee-at-Large,  vol.  12,  p. 
666. )  This  controls  both  the  appointment  and 
the  removal  of  that  ofi&cer,  enacting  that  he 
•hall  be  appointed  on  the  nomination  of  the 
Secretary  of  the  Treasury,  by  and  with  the 
advice^  and  consent  of  the  Senate,  and  shall 
hold  his  office  for  the  term  of  five  years,  unless 
■ooaer  removed  by  the  Preeident,  by  and  with 
the  advice  and  eonsent  of  the  Senate.  This 
was  substantially  reSnaoted  Jane  8,  1864,  with 
the  addition  that  "he  shall  be  removed  npon 
reasons  to  be  oommunicated  to  the  Senate." 

Where  were  the  vigilant  gentlemen  then,  in 
both  Houses,  who  now  so  denounce  the  power 
of  Congress  to  regulate  the  appointment  and 
removal  of  officers  by  the  Prestdent  as  nneon- 
■titutionair 

It  will  be  observed  that  the  Constitution 
makes  no  distinction  between  the  officers  of 
the  Army  and  Navy  and  officers  in  the  civil 
service,  so  far  as  their  appointments  and  com- 
missions,  removals  and  dismissals,  are  con- 
cerned. Their  commissions  have  ever  run, 
"  to  hold  office  during  the  pleasure  of  the  Pres- 
ident ;"  yet  Congress,  by  the  act  of  17th  Jnly, 
1862.  (Statatea-at-Laiwe,  vol.  12,  p.  696.)  en- 
acted "  that  the  President  of  the  United  States 
be,  Mid  hereby  is,  authorised  and  requested  to 
dismiss  and  discharge  from  the  military  service, 
either  in  the  Army,  Navy,  Marine  corps,  or 
volunteer  force  in  the  United  Stetes  service, 
any  officer  for  any  cause  which,  in  his  judg- 
ment, either  renders  such  officer  unsuitable  for, 
or  whose  dismission  would  promote,  the  public 
service." 

Why  was  it  necessary  to  authorize  the  Pres- 
ident so  to  do  if  he  had  the  constitutional 
power  to  dismiss  a  military  officer  at  pleasure ; 
and  his  powers,  whatever  Hiej  are,  as  is  not 
doubted,  are  the  same  as  in  a  civil  office  ?  The 
answer  tn  this  suggestion  may  be  that  this  act 
was  Kimply  one  of  supererogation,  only  author- 
ising him  todowhatnewasempoweredalieady 
to  do,  and  therefore  not  specially  pertinent  to 
this  discussion. 

But  on  the  18th  of  July,  1800,  Congress  en- 
acted "that  no  officer  in  the  military  or  naval 
service  tkalt  in  time  of  peace  be  dismimed 
from  service  except  upon  and  in  pursuance  of 
the  sentence  of  a  court-martial  to  that  effeet." 
What  becomes,  then,  of  the  respondent's  ob- 
jection that  Congress  cannot  regulate  his  power 
of  removal  from  office?  In  the  snow-storm  of 
'his  vetoes  why  did  no  flake  light  down  on  this 
proviniou?  It  concludes  the  whole  question 
Iiere  at  issue  It  is  approved;  approval 
signed  Audruw  Johnson. 

It  will  not  be  claimed,  however,  if  the  ten- 
nre-of-office  act  is  constitationai,  (and  that 
question  I  shall  not  argue,  except  as  has  been 


dome  incidentally,  for  reasons  hereafter  to  be 
stated,)  that  he  could  remove  Mr.  Stanton 
provided  the  office  of  Secretary  of  War  comes 
within  its  provisions,  and  one  claim  made  here 
before  you,  by  the  answer,  is  that  that  office  is 
excepted  by  the  terms  of  the  law.  Of  coarse  I 
shall  not  argue  to  the  Senate,  composed  mostly 
of  those  who  passed  the  bill,  what  their  wishes 
and  intentions  were.  Upon  that  point  I  can- 
not aid  them,  but  the  construction  of  the  act 
iJumishes  a  few  suggestions.  First,  let  us  de- 
Ermine  the  exact  status  of  Mr.  Stanton  at  the 
moment  of  its  passaj[e.  The  answer  admits 
Mr.  Stanton  was  appointed  and  commissioned 
and  duly  qualified  as  Secretary  of  War  under 
Mr.  Lincoln  in  pursnaooe  of  uie  aet  of  1789. 
In  the  absence  of  any  other  legislation  or  action 
of  the  President  he  legally  held  his  office 
during  the  term  of  his  natural  life.  This  con- 
sideration is  an  answer  to  every  suggestion  as 
to  the  Secretary  holding  over  from  one  presi- 
dential term  to  another. 

On  the  2d  of  March,  1867,  the  tenure-of-offioe 
act  provided,  in  substance,  that  all  civil  offi- 
cers duly  qualified  to  act  by  appointment,  with 
the  advice  and  consent  of  the  Senate,  shall  be 
entitled  to  hold  such  office  until  a  successor 
shall  have  been  in  like  manner  appointed  and 
duly  qualified,  except  as  herein  otherwise 
provided,  to  wit :  "  provided  that  the  Secre- 
taries shall  hold  their  office  during  the  term  of 
the  President  by  whom  thev  may  have  been 
appcMted,  and  for  one  month  thereafter,  sub- 
ject to  removal  by  and  with  the  advice  and 
consent  of  the  Senate." 

By  whom  was  Mr,  Stanton  appointed?  By 
Mr.  Lincoln.  Whose  pre«dential  term  was 
he  holding  under  when  the  ballet  of  Booth 
became  a  proximate  cause  of  this  trial  ?  Was 
not  his  appointment  in  full  force  at  that  hour? 
Had  any  act  of  the  respondent  np  to  the  12th 
day  of  August  last  vitiated  or  interfered  with 
that  appointmeut?  Whose  presidential  term 
is  the  respondent  now  serving  out?  His  own 
or  Mr.  Lincoln's?  If  his  own,  he  is  entitled 
to  four  years  up  to  the  anniversaiy  of  the 
murder,  because  each  presidential  term  is  four 
years  by  the  Constitution,  and  the  regular  re- 
currence of  those  terms  is  fixed  by  the  act  of 
May  8,  1792.  _  If  ho  is  serving  out  the  remain- 
der of  Mr.  Lincoln's  term,  then  his  term  of 
office  expires  on  the  4lh  of  March,  1869,  if 
it  does  not  before. 

Is  not  the  statement  of  these  propositions 
their  sufficient  argument?  If  Mr.  Stanton's 
commission  was  vacated  in  any  way  by  the 
**  tennre-of-office  act,"  then  it  musthave  ceased 
one  month  after  the  4ih  of  March,  1865,  to 
wit,  April  4,  1864.  Or,  if  the  "  tenure-of- 
office  act "  MtA  no  retroactive  effect,  then  his 
commission  must  have  ceased  if  it  had  the 
effect  to  vacate  his  commission  at  all  on  the 
passage  of  the  act,  to  wit,  2d  March,  1867  ; 
and,  in  that  case,  from  that  date  to  the  present 
he  must  have  been  exercising  his  office  in  con- 
travention of  the  second  section  of  the  act,  be- 
cause he  was  not  commissioned  in  accordance 
with  its  provisions.  And  the  President,  by 
"employing"  himinsodoingfrom  the2d  March 
to  12th  AaguRt,  became  guilty  of  a  high  mis- 
demeanor under  the  provision  of  the  sixth 
section  of  said  act ;  so  that  if  the  President 
shall  succeed  in  convincing  the  Senate  that 
Mr.  Stanton  has  been  acting  as  Secretary  of 
War  against  the  provisions  of  tlie  "  tenure-of- 
offlce  aet,"  which  hewUl  do  if  he  convince 
them  that  that  act  vacated  in  any  way  Mr. 
Stanton's  commission,  or  that  he  himself  was 
not  serving  out  the  remainder  of  Mr.  Lincoln's 
presidential  term,  then  the  House  of  Itepre- 
sentatives  have  but  to  report  another  article 
for  this  misdemeanor  to  remove  the  President 
upon  his  own  confession. 

It  has  been  said,  however,  that  in  the  dis- 
cussion at  the  time  of  the  passage  of  this  law 
observations  were  made  by  Senators  tending 
to  show  that  it  did  not  apply  to  Mr.  Stanton, 
because  it  was  asserted  that  no  member  of  the 
Cabinet  of  the  President  would  wish  to  hold 
his  place  against  the  wishes  of  his  chief,  by 
whom  he  had  been  called  into  council ;  and 


t]>«s«  argiunenU  have  be«a  made  the  gmand- 
work  of  attack  npon  a  meritorious  officer, 
which  may  have  so  influenced  the  minds  of 
Senators  that  it  is  my  duty  to  observe  upon 
them  to  meet  arguments  to  the  prejudice  of 
my  cause. 

Without  stopping  to  deny  the  correctness  of 
the  general  proposition,  there  seems  to  be  at 
least  two  patent  answers  to  it. 

The  respondent  did  not  call  Mr.  Stanton 
into  his  council.  The  blow  of  the  assassin 
did  call  the  respondent  to  preside  over  a  Cabi- 
net of  which  Mr.  Stanton  was  then  an  honored 
member,  beloved  of  its  chief;  and  if  the  re- 
spondent deserted  the  principles  under  which  he 
was  elected,  betrayed  his  trust,  and  sought  to 
return  rebels,  whom  the  valor  of  onr  armies 
had  subdued,  again  into  power,  are  not  those 
reasons  not  only  why  Mr.  Stanton  should  not 
desert  his  poet,  bat,  as  a  true  natriot,  maintain 
it  all  the  more  firmly  against  tAis  nnlooked-for 
treadieiy? 

Is  it  not  known  to  you.  Senators,  and  to  the 
coantry,  that  Mr.  Stanton  retains  this  unpleas- 
ant and  distasteful  position,  not  of  his  own 
will  alone,  but  at  the  behest  of  a  nudity  of 
those  who  represent  the  people  of  this  coun- 
try in  both  Houses  of  its  iWnlatare,  and  after 
the  solemn  deoMon  of  the  Senate  that  any  at- 
tempt to  remove  him  without  their  coneanenoe 
is  nnoonaUtational  and  unlawful? 

To  dttert  it  note,  therafore,  would  be  to  imi- 
tate the  treachery  of  his  accidental  chief.  Bat 
whatever  may  be  the  construotioa  of  the  "  ten- 
ure of  civil  office  act "  by  others,  or  as  regards 
others,  Andrew  Johnson,  the  respondent,  is 
concluded  iqxm  it 

He  permitted  Mr.  Stanton  to  exercise  the 
duties  of  his  office  in  spite  of  it,  if  that  office 
were  affected  by  it.  He  suspended  him  under 
its  provisions ;  he  reported  that  suspension  to 
the  Senate,  with  his  reasons  therefor  in  aoeoid- 
ance  with  its  provisions ;  and  tha  Senate,  aet> 
ing  under  it,  declined  to  concar  with  him, 
whereby  Mr.  Stanton  was  reinstated.  In  the 
well-kaowa  language  of  the  law,  is  not  the  lo- 
spondent  «s(of)}>«<2  oy  his  solemn  official  aota 
from  denying  the  legality  and  constit^on^ 
propriety  of  Mr.  Stanton's  position  ?     ^ 

Before  proceeding  further,  I  desire  moat 
earaeslly  to  bring  to  the  attention  of  the  Sea- 
ate  the  averments  of  the  Preeident  in  hia 
answer,  by  which  he  justifies  his  action  in 
attempting  to  remove  Mr.  Stanton,  and  the 
reasons  which  controlled  him  in  so  doing.  He 
claims  that  on  the  12th  day  of  August  last  he 
had  become  folly  of  the  opinion  that  he  had 
the  power  to  remove  Mr.  Stanton  or  any  other 
executive  officer,  or  suspend  him  from  office 
and  to  appoint  any  other  person  to  act  instead 
"indefinitely  and  at  his  pleasure;"  that  he 
was  fully  advised  and  believed,  as  he  still  be- 
lieves, that  the  tenure  of  civil  office  act  was 
unconstitutional,  inoperative,  and  void  in  all 
its  provisions ;  and  that  ha  had  then  determ- 
ined at  all  haaaids,  if  Stanton  coald  not  be 
otherwise  got  rid  of,  to  remove  him  from  office 
in  spite  of  the  provisions  of  that  act  and  the 
action  of  the  Senate  under  it,  if  for  no  other 
purpose,  in  order  to  raise  for  a  judicial  de- 
cision the  question  affecting  tboM^wful  right 
of  said  StantoB  to  persist  in  refii 
the  office. 

Thus  it  appears  that  with  full  i 
the  power  of  the  Senate,  to  hold  the  lenuro- 
of-office  act  void,  and  to  exercise  this  illimit- 
able power  claimed  by  him,  he  did  suspend 
Mr.  Stanton,  apparently  in  accordance  wilh 
the  provisions  of  the  act;  he  did  send  the 
message  to  the  Senate  within  tha  time  pre- 
scribed by  the  act ;  he  did  give  his  reasons  for 
the  suspension  to  the  Senate,  and  argued  them 
at  length,  accompanied  by  what  he  claimed  to 
be  Uie  evidence  of  the  official  misconduct  of 
Mr.  .Stanton,  and  thus  invoked  the  action  of 
the  Senate  to  assist  him  in  displacing  a  high 
officer  of  the  Government  under  the  provisions 
of  an  act  which  he  at  that  very  momeat  be- 
lieved to  be  nnconstittttional,  inoperative,  and 
void,  thereby  showing  that  he  was  willing  to 
make  use  of  a  void  aot  and  the  Senate  of  the 
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UiutMl  8UtM  u  bis  took  to  do  thatwkieb  ha 
believed  neither  had  any  congtitatiooal  power 
to  do.  Did  not  every  member  of  the  Senate, 
when  that  mesMge  came  in  annonncing  the 
snapeosion  of  Mr.  Stauton,  understand  and 
believe  that  the  President  was  actiug  in  this 
case,  as  he  had  done  in  every  other  case,  nnder 
the  provisions  of  this  act  7  Did  not  both  sides 
discuss  the  question  under  its  -provisioos? 
Wmtld  any  Senator  upon  this  floor,  on  either 
side,  so  demean  himself  aa  to  consider  the 

aaestioB  one  moment  if  he  had  known  it  was 
len  within  the  intent  and  purpose  of  the  Prea- 
ident  of  the  United  States  to  treat  the  delib- 
erations and  action  of  the  Senate  as  void  and 
of  non«  effsct  if  its  deoinon  did  aot  eomport 
with  his  views  and  purposes ;  and  yet,  while 
acknowledging  the  intent  was  in  his  mind  to 
hold  as  naught  the  judgment  of  the  Senate  if 
it  did  not  concur  with  his  own,  and  remove 
Mr.  Stanton  at  all  haaards,  and  as  I  charge  it 
upea  him  here,  as  a  fact  no  man  can  donbt, 
with  the  full  knowledge  also  that  the  Senate 
naderatood  that  he  was  acting  under  the  pro- 
visioas  of  the  teanre-of-offioe  act,  still  thus 
deceiving  them,  when  called  to  answer  for  a 
violatioo  of  that  act,  in  bis  solemn  answer,  be 
makes  the  shameless  avowal  that  he  did  trans- 
mit to  the  Senate  of  the  United  States  a  "mea- 
aa^  wherein  he  made  known  the  orders  afore- 
said and  the  reasoas  wbioh  induced  the  same, 
s&  fiur  aa  the  reapoadent  then  eonsidered  it 
material  and  necessary  that  the  same  should 
be  set  forth."  Trae  it  is,  there  is  not  one 
word,  one  latter,  one  implicMion  in  that  mea- 
lage  that  the  President  was  not  acting  in  food 
faith  nnder  the  tenare-of-offioa  aetanddasiriBg 
(he  Senate  to  do  the  same.  So  the  President 
of  the  United  States,  with  a  determination  ta 
asMTt  at  all  haaards  the  tremendous  power  of 
removal  of  every  officer,  without  the  consent 
of  the  Senate,  did  not  deem  it  "  material  or 
neeesaaiy"  that  the  Senate  should  know  that 
he  had  sospended  Hi.  Stanton  indefinitely 
against  the  provisions  of  the  tenore-of-offioe 
act,  with  fall  latent,  at  all  hazards,  to  remove 
him,  and  that  the  solemn  deliberations  of  the 
Senate,  which  the  President  of  the  United 
States  was  then  calling  apon  them  io  n>ake  ia 
a  matter  of  the  highest  governmental  concern, 
were  only  to  be  of  use  in  case  they  suited  his 
porposes ;  that  it  was  not  "  material  or  neoes- 
sar^"  for  the  Seaata  to  know  that  its  high 
decision  was  futile  and  useless ;  'that  the  Pres- 
ident was  playing  fiut  and  loose  widi  this 
branch  of  the  Government — which  was  never 
before  done  save  by  him'seif. 

If  Andrew  Johnson  never  committed  any 
other  ofifeose — if  we  knew  nothing  of  him  save 
from  this  avowal — we  should  have  a  full  pic- 
lure  of  his  mind  and  heart,  painted  in  colors 
of  living  light,  so  that  no  man  will  ever  mis- 
take his  mental  and  moral  lineaments  here- 
after. 

Instead  of  open  and  frank  dealingas becomes 
the  head  of  a  great  Government  in  every  rela- 
tion of  life,  and  espeoialW  needful  from  the 
highest  ^tecalive  officer  of  the  Government  to 
the  highest  legislative  branch  thereof;  instead 
of  a  manly,  straightforward  bearing,  claiming 
openly  and  distinctly  the  rights  which  he  be- 
lieved pertained  to  his  high  office,  and  yielding 
to  the  other  branches,  fairly  and  justly,  those 
which  belong  to  them,  we  find  him,  apou  his 
own  written  confesaien,  keeping  back  his  claims 
of  power,  concealing  his  motives,  covering  his 
parpoees,  attempting  by  indirection  and  sub- 
terfuge to  do  that  as  the  ruler  of  a  great  nation 
which,  if  it  be  done  at  all,  should  have  been 
done  boldly,  iu  the  face  of  day ;  and  upon  this 
'  position  he  mast  stand  before  the  Senate  and 
the  cooBtry  if  they  believe  hk  answer,  wbictk  1 
do  not,  that  be  had  at  that  time  these  intents 
and  purposes  in  his  mind,  and  they  are  not  the 
subierfngaand  evasion  and  afler-thoughtwhich 
a  criminal  brought  to  bay  makes  to  escape  the 
coasequeaoes  of  his  acts. 

8«u«aors  1  he  asked  yon  for  time  in  which  ta 
make  his  answer.  You  gave  him  ten  days,  and 
this  ia  the  answer  he  makea  I    If  he  oenld  do 


this  ia  ten  days,  what  should  we  have  had  if 
you  had  given  him  forty?  Yon  show  him  a 
mercy  in  not  extending  the  time  for  answer. 

Passing  from  further  consideration  of  the 
legality  of  the  action  of  the  respondent  in  re- 
moving Mr.  Stanton  from  office  in  the  manner 
and  form  and  with  the  intent  and  purpose  with 
which  it  has  been  done,  let  us  now  examine 
the  appointment  of  Brevet  M^jor  General  Lo- 
renzo Thomas,  of  the  United  Statea  Army,  as 
Secretary  of  War  ad  interim, 

I  assume  that  it  is  not  denied  in  any  qoai 
that  this  ad  interim  appointment  to  this  office 
is  the  mere  creature  of  law,  and  if  justified  at 
all  is  to  be  so  under  some  act  of  Congress. 
Indeed,  the  respondent  in  his  answer  says  that 
in  the  appointment  of  General  Grant  ad  in- 
terim be  acted  under  the  act  of  February  18, 
1790,  and  subject  to  its  limitations.  By  the  act 
of  August  7,  1789,  ereating  the  Department 
of  War,  (1  Statutes-at-Large, )>.  49,)  "in  case 
of  any  vacancy"  no  provision  is  made  for  any 
appointment  of  on  acting  or  ad  iuterim  Sec- 
retary. I  n  that  case  the  records  and  papers  are 
to  be  tamed  over  for  safe  keeping  to  the  cus- 
tody of  the  chief  clerk.  This  apparent  omis 
sion  to  provide  for  an  executive  emergency 
was  attempted  to  be  remedied  by  Congress 
by  the  act  of  May  8,  1792,  (1  Statutes,  281,) 
which  provides  "that  in  case  of  the  death, 
absence  from  the  seat  of  Government,  or  sick- 
ness of  the  Secretary  of  ^te.  Secretary  of  the 
Treasury,  or  of  the  Secretanr  of  the  War  De- 
partment, or  of  any  officer  of  either  of  the  said 
Departments  whose  appointment  is  not  in  the 
head  thereof,  i*A«r«^  they  cannot  perform  the 
duties  of  their  reepedive  offices,  it  snail  be  law- 
ful for  the  President  »f  the  United  States,  in 
ease  he  shall  think  it  necessary,  to  authorize 
any  person  or  persons,  at  his  discretion,  ta 
perform  the  daties  of  the  said  respective  offices 
until  a  snaeeeeor  be  a|^>oiated,  or  until  such 
absenee  or  inability  by  sickness  shall  cease." 

It  will  be  observed  that  this  act  provides  for 
vacancies  by  death,  absence,  or  sickness  only, 
wA«r*4y  the  head  of  a  Department  or  any  offi- 
cer i»  it  cannot  perform  hu  duty,  but  makes  no 
provision  for  vacancy  by  removal. 

Two  difficulties  were  found  in  that  provision 
of  law:  first,  that  it  provided  only  for  certain 
enumerated  vacancies ;  and  also,  it  authorized 
the  President  to  make  an  acting  appointment 
of  any  person  for  any  length  of  time.  To  meet 
these  difficulties  tlieact  of  18th  Fabmary,  1795, 
was  jMMsed,  (1  Statutee-at-Large,  415)  which 
provides  "  in  case  of  vacancy,  tohereby  the 
Seeretariee  or  any  officer  i»  any  of  the  Depart- 
mente  eauTtot  perform  the  duUet  of  hit  office, 
the  President  may  appoint  any  person  to  per- 
form the  duties  for  a  period  not  exceeding  tix 
montht." 

Thus  the  law  stood  as  to  aotiag  appointments 
in  all  of  the  Departments  (except  lAe  Mavy  and 
Interior,  which  had  no  provision  for  any  per- 
son to  act  in  place  of  the  Secretary)  until  the 
19th  of  February,  1868,  when,  by  the  second 
section  of  an  act  approved  at  that  date,  (12 
Statutes,  646,)  it  was  "  provided  that  no  person 
acting  or  assuming  to  act  as  a  civil,  military,  or 
naval  officer  shall  have  any  money  paid  to  him 
aa  salary  in  any  office  whioh  is  not  authorized 
by  some  previously  existing  law."  The_  state 
of  the  law  upon  this  subject  at  that  point  of 
time  is  thus:  in  case  of  death,  absence,  or 
sickness,  or  of  any  vacancy  tchereby  aSecretary 
or  other  officer  of  the  State,  War,  or  Treasury 
Department  eould  not  perform  the  duties  of 
the  nffiee,  any  person  oouUl  be  authorized  by  tlie 
President  to  perform  those  duties  for  the  space 
of  six  months. 

For  the  Departments  of  the  Interior  and  the 
Navy  provision  had  been  made  for  the  appqint- 
ment  of  an  assistant  Secretary,  but  no  provis- 
ion in  case  of  vacancy  in  his  office,  and  a  re- 
striction put  upon  any  officers  acting  when  not 
authorized  by  law,  from  receiving  any  salary 
whatever. 

To  meet  those  omissions  and  to  meet  the  case 
of  reeignalion  of  any  officer  of  an  executive 
DeparUaent,  and  also  to  meet  what  waa  found 


to  be  a  defect  in  allowing  the  President  to  ap> 
point  any  person  to  those  high  offices  for  thei 
space  of  SIX  months,  whether  such  person  had: 
any  acquaintance  with  the  duties  of  the  Depart- 
ment or  not,  an  act  was  passed  Februiiry  20, 
1803,  (12  Statutes,  p.  C&G,)  which  provides,  that, 
in  case  of  the  death,  resigaaiion,  absence  from 
the  seat  of  Government,  or  sickness  of  the  head 
of  aa  execntive  Department  of  the  Govern- 
ment, or  of  anv  officer  of  either  of  the  said 
M  jipepartments  whose  appointment  is  not  in  the 
irten^Bad  thereof,  whereby  they  cannot  perA^rm  the 
duties  of  their  respective  offices,  it  Ehall  be  law- 
ful for  the  President  of  the  United  States,  in 
case  be  shall  think  it  necessary,  to  authorize 
the  head  of  any  other  executive  Department  or 
other  officer  in  eitherof  said  Departments  whose 
appointment  is  vested  in  the  President,  at  his 
discretion  to  perform  the  duties  of  the  said  re- 
spective offices  until  a  successor  be  appointed, 
or  until  such  absence  or  inability  shall  cease. 
Therefore,  in  case  of  the  death,  resignation, 
sickness,  or  abseuce  of  a  head  of  an  executive 
Department,  whereby  the  incumbent  could  not 
perform  the  duties  uf  his  office,  the  President 
might  authorise  the  head  of  another  execative 
Department  to  perform  the  duties  of  the  vacant 
office ;  and  in  cose  of  like  disability  of  any 
officer  of  an  executive  Department  other  than 
the  head,  the  President  might  authorize  an 
officer  of  the  ^ame  Department  to  perform  hia 
duties  for  the  space  of  six  months. 

It  is  remarkable  that  in  all  these  statutes 
from  1789  down,  no  provision  is  made  for  the 
case  of  a  removal,  or  that  anybody  is  empow>' 
ered  to  act  for  the  Amoved  officer,  the  chief 
clerk  being  empowered  to  take  chajrge  of  tha 
books  and  papers  only. 

Does  not  this  series  of  aets  conclusively  dem- 
onstrate a  legislative  construction  of  the  Con* 
stitotion  that  there  could  be  no  removal  of  the 
chief  of  an  executive  Department  by  the  act  of 
the  President  save  by  the  nomination  and  ap- 
pointment of  his  successor,  if  the  Senate  were 
in  session,  or  a  qualified  appointment  till  the 
end  of  the  next  session  if  the  vacancy  happened 
or  was  made  in  recess? 

Let  us  now  apply  this  state  of  the  law  to  the 
appointment  of  Major  Genaritl  Thomas  Secre- 
tary of  War  ad  interim  bv  executive  orden. 
Mr.  Stanton  had  neither  died  nor  resigned, 
was  not  sick  nor  absent.  If  he  bad  oeen, 
nnder  the  act  of  March  8,  1863,  which  repeal* 
all  inconsistent  acts,  the  President  was  author- 
ized only  to  appoint  the  head  of  another  exec- 
utive Department  to  fill  his  place  ad  interim. 
Such  was  not  General  Thomas.  He  was  sim- 
ply an  officer  of  the  Army,  the,  head  of  a,  bureaa 
or  department  of  the  War  Department,  and  not 
eligible  nnder  the  law  to  be  appointed.  So  that 
his  appointment  was  an  illegal  and  void  act. 

There  bare  been  two  ciises  of  ad  interim 
appointments  which  illustrate  and  confirm  thia 
position  ;  the  one  was  the  appointment  of  Lieu- 
tenant Urncral  Scott  Secretary  of  War  ad  uk- 
terim,  and  the  other  the  appoiutueut  of  Gen- 
eral Grant  ad  interim  upon  the  suspension  of 
Mr.  Stanton,  in  August  last. 

The  appointment  of  General  Scott  was  leg^I 
because  that  was  done  before  the  restraining 
act  of  March  2, 1868,  which  requires  the  delaM 
of  the  bead  of  another  Department  to  act  a4 

The  appointment  of  General  Grant  to  take 
the  place  of  Mr.  Stanton  during  hia  suspension 
would  have  been  illegal  under  the  acts  I  have 
cited,  he  being  an  officer  of  the  Army  and  not 
the  head  of  a  department,  if  it  had  not  been 
authorized  by  the  second  section  of  the  ''tea- 
ure-of-civil-office  act,"  which  provides  that  in 
case  of  suspension,  and  no  other,  the  President 
may  designate  "some  suitable  per&on  to  per- 
form temporarily  the  duties  of  such  office  until 
the  next  meeting  of  the  Senate."  Now,  Gen- 
eral Grant  was  such  "suitable  person,"  and 
was  properly  enough  appointed  under  that 
provision. 

This  answers  one  ground  of  the  defense  which 
is  taken  by  the  President  that  he  did  not  sus- 
pend Mr.  Stanton  uuder  the  "tenure-of-offica 
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set,"  but  by  his  general  power  of  saspenalon 
tad  removal  of  an  officer.  If  the  President  did 
not  snspend  Stanton  under  the  tennre-of-office 
act.  because  he  deemed  it  unconstitutional  and 
Toid,  tfien  there  was  no  law  authorizing  him  to 
appoint  General  Grant,  and  that  appointment 
was  unauthorized  bj  law  and  a  Tiolation  of  his 
oath  of  office. 

But  the  tenure-of-civil-office  bill  by  its  ex- 
Jiress  terms  forbids  any  employment,  authoriz- 


Court,  unconstitutional,  and  therefore  inopera- 
tive, there  might  seem  to  be  some  palliation  if 
not  justification  to  the  E.xecntive  to  refuse  to 
execute  a  law  in  order  to  have  its  coustitnlion- 
ality  tested  by  the  court. 

It  is  possible  to  conceive  of  so  flagrant  a  case 
of  unconstitutionality  as  to  be  such  shadow  of 
jastification  to  the  Executive,  provided  one  at 
the  same  time  conceives  an  equally  flagrant 
case  of  stupidity,  ignorance,  and  imbecility,  or 


irtion,  or  appointment  of  any  person  in  civiMlWorse,  in  the  Representatives  of  the  people  and 
officewhere  tbeappointmentis  byand  with  the     in  the  Senate  of  the  United  States ;  but  both 


advice  and  consent  of  the  Senate,  wbile  the 
Senate  is  in  session.  If  this  act  is  constitu- 
tional, {.  «.,  if  it  is  not  so  far  in  conflict  with 
(tie  paramount  law  of  the  land  as  to  be  inoper- 
•tive  and  void,  then  the  removal  of  Mr.  Stan- 
ton and  the  appointment  of  General  Thomas 
are  both  in  direct  violation  of  it,  and  are  de- 
clared by  it  to  be  high  misdemeanors. 

The  intent  with  which  the  President  has  done 
this  is  not  doobtfal,  nor  are  we  obliged  to  rely 
Hpon  the  principle  of  law  that  a  man  must  be 
mM  to  intend  the  legal  consequences  of  all  his 
Acts. 

The  President  admits  that  he  intended  to  set 
fcside  the  tennre-of-office  act,  and  thus  contra- 
vene the  Constitution,  tf  that  law  was  uncon- 
Mitational. 

Having  sholrn  that  the  President  willfully 
tiolated  an  act  of  -Congress,  without  justifica- 
tion, both  in  the  removal  of  Stanton  and  the 
kppointment  of  Thomas,  for  the  purpose  of 
obtaining  wrongfully  the  possession  of  the 
War  Office  by  force,  if  need  be,  and  certainly 
by  threats  and  intimidations,  for  the  purpose 
m  controlline  its  appropriatioijs  through  its 
ad  interim  chief,  who  shall  say  that  Andrew 
Johnson  is  not  guilty  of  the  hiph  crime  and 
misdemeanors  charged  against  him  in  the  first' 
eight  articles? 

The  respondent  makes  answer  to  this  view, 
iJiat  the  President,  believing  this  civil  tenure 
law  to  be  unconstitutional,  had  a  right  tb  vio- 
late it,  for  tbe  purpose  of  bringing  the  matter 
before  the  Supreme  Court  for  its  adjudioation. 

We  are  obliged,  in  limine,  to  ask  the  atten- 
tion of  the  Senate  to  this  consideration,  that 
they  may  take  it  with  them  as  onr  case  goes 
forward. 

We  claim  that  the  question  of  the  constitu- 
tionality of  any  law  of  Congress  is,  upon  this 
trial,  a  totally  irrelevant  one ;  because  all  the 
power  or  right  in  tbe  President  to  judge  upon 
any  supposed  conflict  of  an  act  of  Congress 
with  the  paramount  law  of  the  Constitution  is 
exhausted  when  he  has  examined  a  bill  sent 
Mm  and  retnmed'it  with  his  objections.  If 
then  passed  over  his  veto  it  becomes  as  valid 
ma  if  in  fiict  signed  by  him. 

The  Constitution  has  provided  three  methods, 
all  equally  potent,  by  which  a  bill  brought  into 
either  House  may  become  a  law : 

1.  By  passage  by  vote  of  both  Houses,  in  due 
fcrm,  with  the  President's  signature ; 

8.  Bypassagebyvoteofboth Houses,  indue 
ibrm,  and  the  President's  neglect  to  return  it 
within  ten  days  with  his  olnectionS) 

8.  By  passage  by  vote  of  both  Houses,  in  due 
form,  a  veto  by  the  President,  a  reconsidera- 
tion by  both  HoQses,  and  a  passage  by  two- 
thirds  votes. 

The  Constitution  substitutes  this  recooeid 
eration  and  passage  as  an  equivalent  to  the 
President's  signature.  After  that  he  and  all 
Other  officers  must  execute  the  law,  whether  in 
ftct  constitntional  or  not 

For  the  President  to  refose  to  execute  a  law 
duly  passed  because  he  thought  it  unconstitn- 
tionaf,  after  he  had  vetoed  it  for  that  reason, 
would,  in  effect,  be  for  him  to  execute  his  veto 
and  leave  the  law  unexecuted. 

It  may  be  said  that  he  may  do  this  at  his 
pertt.  True;  but  {Aa<  peril  is  to  be  impeached 
tor  violating  his  oath  of  office,  as  is  now  being 
done. 

If,  indeed,  laws  duly  passed  by  Congress 
afl\>cting  generally  the  welfare  of  any  cousid- 
emble  portion  of^  the  people  bad  been  com- 
menty,  or,  as  a  aai^  declared  by  the  Supreme 


conceptions  are  so  rarely  possible  and  absurd 
as  not  to  furnish  a  ground  of  governmental 
action. 

How  stands  the  fact?  Has  tbe  Supreme 
Court  so  frequently  declared  the  laws  of  Con- 
gress in  conflict  with  the  Constitution  as  to 
afford  the  President  just  ground  for  belief,  or 
hope  even,  that  the  court  will  do  so  in  a  given 
instance?  I  think  I  may  safely  assert  as  a 
legal  fiict  that  since  the  first  decision  of  the 
Supreme  Court  till  the  day  of  this  arraignment 
no  law  passed  by  Congress  affecting  the  gen- 
eral welfare  has  ever,  vj  tbe  judgment  of  that 
conrt,  been  set  aside  or  held  for  nought  because 
ofuncoDstitutionalityasthe  groundwork  of  its 
decisions. 

In  three  cases  only  has  the  judgment  of  that 
conrt  been  influenced  by  the  supposed  conflict 
between  the  law  and  the  Constitution,  and  they 
were  cases  affecting  tiie  court  itself  and  its  own 
duties,  and  where  the  law  seemed  to  interfere 
with  its  own  prerogatives. 

Touching  privileges  and  prerogatives  has 
been  the  shipwreck  of  many  a  wholeaome  law. 
It  is  the  sore  spot,  the  sensitive  nerve  of  all 
tribunals,  panliamentary  or  judicial. 

The  first  case  questioning  the  validity  of  a 
law  of  Congress  is  Haybum's,  (2  Dallas,  409,) 
where  the  court  decided  upon  the  unconstitu- 
tionality of  theactof  March  28, 1792,  (Statutes- 
at- Large,  vol.  l,p.  244,)  which  conferred  upon 
the  court  the  power  to  decide  upon  and  gnint 
certificates  of  invalid  pensions.  The  conrt 
held  that  such  power  could  not  be  conferred 
upon  the  court  as  an  original  jurisdiction,  the 
court  receivingall  its  original  jurisdiction  froiA 
the  provisions  of  the  Constitution.  This  de- 
cision would  be  nearly  unintelligible  were  it 
not  explained  in  a  note  to  the  case  in  United 
States  PS.  Ferreira,  (18  Howard,  p.  52,)  re- 
porting United  States  t».  Todd,  decided  Feb- 
ruaiy  17,  1794. 

We  learn,  however,  from  both  cases  the  canse 
of  this  unintellisibility  of  the  decision  in  Hay- 
burn's  case.  When  the  same  question  came 
np  at  the  circuit  court  in  New  York  the  judges 
being  of  opinion  that  the  law  could  not  be 
executed  by  them  as  judges,  because  it  was 
unconstitutional,  yet  determined  to  obey  it 
until  the  case  could  be  adjudicated  by  tbe  whole 
court.  They  therefore,  not  to  violate  the  law, 
did  execute  it  as  commissioners  until  it  was 
repealed,  which  was  done  the  next  year. 

"The  judges  on  the  circuit  in  Pennsylvania 
all  united  in  a  letter  to_  the  E.tecntive,  most 
humbly  apologizing,  with  great  regret,  that 
their  cbnvictions  of  duty  did  not  permit  them 
to  execnte  the  law  according  to  its  terms,  and 
took  special  care  that  this  letter  should  accom- 
pany their  decision,  so  that  they  might  not  be 
misunderstood. 

Both  examples  it  would  have  bwen  well  for 
this  respondent  to  have  followed  before  he 
undertook  to  set  himself  to  violate  an  act  of 
Congress. 

The  next  case  where  the  conrt  decided  upon 
any  conflict  between  the  Constitution  and  the 
law  is  Gordon  vs.  United  States,  tried  in  April, 
1866,  seventy-one  years  afterward,  two  justices 
dissenting,  without  any  opinion  being  delivered 
by  the  court. 

The  court  here  dismissed  an -appeal  from 
the  Conrt  of  Claims,  alleging  that,  under  tbe 
Constitution,  no  appellate  jurisdiction  could  be 
exercised  over  the  Court  of  Claims  under  an 
act  of  Congress  which  gave  revisory  power  to 
the  Secretary  of  the  Treasury  over  a  decision 
of  (he  Court  of  Claims.    This  decision  is  Uttie 


swtisfkcteiy,  as  it  is  wholly  wftbtrnt  argament 
or  antliority  cited. 

The  next  case  is  ex  parte  Garland,  (4  Wal- 
lace, 888,)  known  as  the  Attorney's  oath 
case,  where  the  court  decided,  that  an  attorney 
was  not  an  officer  of  the  United  States,  and 
therefore  might  practice  before  that  conrt  with- 
out taking  the  test-oath.  ■ 

The  reasoning  of  the  court  in  that  case 
would  throw  doubt  on  the  coastHutionality  of 
the  law  of  Congress,  but  tbe  decision  of  tbe 
invalidity  of  the  law  was  not  necessary  to  the 
decision  of  the  case,  which  did  not  command 
a  unanimity  in  the  court,  as  it  certainly  did  not 
the  assent  of  the  bar. 

Yet  in  this  case  it  will  be  observed  that  the 
court  made  a  rule  requiring  the  oath  to  be 
administered  to  the  attorneys  in  obedience  of 
the  law  until  it  came  before  fbem  in  a  canse 
duly  brought  up  for  decision.  The  Supreme 
Court  obeved  tM  law  up  to  ih»  iimtt  it  was  set 
aside,  'f  hey  did  not  violate  it  to  make  a  test 
case. 

Here  is  another  example  to  this  respondent, 
as  to  his  duty  in  the  case,  which  he  wilt  wish 
he  had  followed,  I  may  venture  to  say,  when 
he  bears  the  judgment  of  the  Senate  upon  the 
impeachment  now  pending. 

'There  are  several  other  cases  wbereifi  tiw 
vtUidity  of  acts  of  Congress  has  been  di»> 
cussed  before  the  Supreme  Coart,  bat  none 
where  the  decision  has  tamed  on  that  point.* 

In  Marbnry  vs.  Madieon  (1  CnmcB,  187) 
Chief  Justice  Marshall  dismissed  t^e  ease  fftt 
want  of  jurisdiction,  bat  took  opportunity  to 
deliver  a  chiding  opinion  against  the  admiois* 
tration  of  Jefferson  before  he  did  so. 

In  the  Dred  Scott  case,  so  femiKar  to  the 
pbblio,  the  court  decided  it  had  no  jarisdie- 
^n,  but  gave  the  Government  and  the  penile 
a  lecture  upon  their  political  duties. 

In  tite^ase  of  Fisher  vs.  Blight  (2  Crsnch, 
868)  the  constitutionality  of  a  law  was  very 
much  discussed,  but  was  held  valid  by  the 
decision  of  the  court. 

In  United  States  vs.  Coombs,  (12  Petera. 
72,)  although  the  power  to  declare  a  law  ot 
Congress  in  conflict  with  the  ConstitutioD  tn» 
claimed  in  the  opinion  of  the  court  ettgnendo, 
yet  the  law  itselt  was  sustained. 

The  ease  of  Pollard  vs.  Hagan,  (3  Howard, 
212,)  and  the  two  cases,  Ooodtitlees.  Kibbe, 
(9  Howard,  271,)  Hallettes.  Beebe,  (18  How- 
ard, 26,)  growing  out  of  the  same  controversy, 
have  beien  thought  to  impugn  the  validity  of 
two  private  acts  of  Congress;  but  a  carefnl 
examination  will  show  that  it  was  the  oper^ 
Hon  and  not  the  vaiidUy  of  tbe  acts  which 
came  in  question  and  made  the  basis  -of  the 
decision. 

Thus  it  will  be  seen  that  the  Supreme  Court, 
in  three  instances  only,  have  apparently,  by 
its  decision,  impugned  tlie  validity  of  an  act 
of  Congress  because  of  a  conflict  with  tbe  Con- 
stitution, and  in  each  case  a  qneslion  of  the 
rights  and  prerogatives  of  the  coart  or  its  offi- 
cers has  been  in  controversy. 

The  eases  where  the  constitutionality  of  an 
act  of  Congress  has  been  doubted  in  the  obiter 
dicta  of  the  eourt,  but  were  not  the  basis  of 
decision,  are  open  to  other  criticisms. 

In  Marbnry  vs.  Madison  Chief  Justice  Mar- 
shall bad  just  been  serving  as  Secretary  of 
State  in  an  opposing  Administration  to  the  one 
whose  acts  he  was  trying  to  overturn  as  Chief 
Justice. 

In  the  Dred  Scott  case  Chief  Justice  Tan^ 
— selected  by  General  Jackson  to  remove  the 
deposits  because  his  bitter  partisanship  would 
carry  him  through  where  Dnane  halted  and 
was  removed — delivered  the  opinion  of  ihe 
court,  whose  (After  dicta  fanned  the  flame  of 
dissension  which  led  to  the  civil  war  throngb 
which  the  people  have  just  passed,  and  against 
that  opinion  the  judgment  of  the  Aonutry  has 
long  been  recorded. 

When  exparte  Garland  was  decided  tbecoim- 
try  was  just  emerging  from  a  conflictof  arms  ibe 
passions  and  excitement  of  which  had  found 
their  way  upon  the  bench,  and  some  of  tbe 
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judges,  just  comiuA  fiom  otlier  service  of  the 
Government  aud  iroiu  the  bar,  brought  with 
tbem  opinioDS.  Bui  I  forbear.  I  am  treading 
oil  daugerous  ground.  Tims  baa  not  yet  laid 
its  soAeuinjj;  and  correcting  hand  long  enough 
npoii  ibis  decision  to  allow  me  further  to  corn- 
meat  upon  it  in  this  presence. 

Mr.  President  and  Senators,  cao  it  be  said 
that  the  possible  doubts  thrown  on  three  or 
four  acts  of  Cangress,  as  to  their  constltation- 
alilf,  durioc  a  judicial  experience  of  seventy- 
five  years^-nardly  one  to  a  generation — is  a 
sufficient  warrant  to  the  President  of  the 
United  States  to  set  aside  and  violate  any  act 
of  Congress  whatever  upon  the  plea  that  he 
believed  the  Supreme  Coort  would  hold  it  un- 
constitutional  when  a  case  involving  the  qaes- 
j^oa  should  come  before  it,  and  especjallv  one 
^uch  discussed  on  its  ptmimii,  lu  WlllliU  the 
whole  mind  of  the  countrjr  was  toroed  daring 
&e  progress  of  the  discussion,  upon  which  he 
had  argued  with  alUujyiow«r4ns'con8titutioual 
olyectionsjand-^ETcETaiter cajeful  reoousider- 
sliou,  hadoeea  passed  oyer  his  veto  ? 

Indeed,  will  you  hear  au  argcunent  as  a 
Senate  of  the  United  States,  a  majority  of 
whom  voted  Cor  that  very  bill,  upon  its  conaU- 
tationality  iu  the  trial  of  ao  executive  officer 
for  wUlfullj  violating  it  before  it  bad  be«ii 
dlbabted  by  any  court'/ 

Bearing  upon  this  question,  however,  it  may 
be  said  that  the  President  removed  Mr.  Stan- 
ton for  the  very  purpose  of  testing  the  con- 
sdtadooality  of  this  law  before  tbe^mrts,  and 
the  qnesUon  is  asked,  Will  yoa  cona^u  him 
as  for  a  crime  for  so  doing  7  If  this  pldbyy  ere 
a  true  one  it  ought  not  t*  avail ;  but  it  is  a 
subterfuge.  We  shall  show  you  that  he  has 
taken  no  step  to  submit  the  question  to  any 
court,  although  ii(ore  than  a  year  has  elapsed 
since  the  passage  of  the  act. 

On  the  contrary,  the  President  has  recog- 
nueed  its  validity  and  acted  upon  it  iu  ereiy 
department  of  the  Government  8av«  in  tbe 
War  Department,  and  there  except  in  regard 
to  the  head  thereof  solely.  Wo  shall  show  you 
he  long ''ago  caused  all  the  forius  of  conimis- 
eions  and  official  bonds  of  till  tl^e  civil  oQicerti 
of  the  Qoversment  to  be  altered  to  coaforu  to 
its  reouiremeot.  Indeed,  the  fact  will  not  be 
deoiea— nay,  in  the  very  ease  of  Mr.  Stanton, 
he  suspended  him  under  its  provisions,  and 
asked  this  very  Senate,  oefore  whom  he  is  now 
being  tried  for  its  violation,  to  pass  upon  tbe 
sufficient  of  his  reasons  for  acting  under  it  in 
so  doing  according  to  its  terms ;  yet,  rendered 
reckless^  and  mad  by  the  patience  of  Consrreas 
nj)der  his  usurpation  of  other  powers  ana  his 
disr^ard  of  otlier  laws,  he  boldly  avows  in  his 
letter  to  the  General  of  the  Army  that  he  in- 
tends to  disregard  its  provisions,  and  summons 
the  cammanaer  of  tbe  troops  of  this  Depart- 
ment to  seduce  him  from  his  duty  so  as  to  be 
able  to  command,  in  violation  u  another  act 
of  Congress,  sufficient  military  power  to  en- 
force his  uawaiianted  decrees. 
_  The  President  knew,  or  ought  to  have  known, 
his  official  adviser,  who  now  appears  as  his 
counsel,  could  and  did  tell  him,  doubtleqs, 
that  he  Alone,  as  Attorney  General,  could  ^e 
an  information  in  the  nature  of  a  quo  warranto 
to  determine  this  question  of  Uw  validity  of 
the  lav. 

Mr.  Stanton,  if  ejected  from  office,  was  witb- 
out  remedy,  because  a  series  of  decisions  has 
settled  the  law  to  be  that  an  ejected  officer  can 
not  reiosiate  himself  either  by  quo  warranto, 
mandamiu  or  other  appropriate  remedy  in  the 
courts. 

If  the  President  had  really  desired  solely  to 
test  the  constitutionality  of  the  law  or  his  lesal 
right  to  remove  Mr.  Stanton,  instead  of  Lis 
dciSaat  message  to  the  Senate  of  the  2lBt  of 
February,  informing  them  of  the  removal,  but 
not  suggesting  this  purpose,  which  is  thus  shown 
to  be  an  afterthought,  he  would  have  said,  in 
substance:  "  Gentuiemen  of  the  Senate,  in  order 
to  test  tbe  coustituliooality  of  the  law  entitled 
'An  act  regulating  the  tenure  of  certain  civil 
offices,'  which  I  verily  believe  to  be  unconsli- 
tuiionai  and  void,  1  have  issued  an  order  of 


removal  of  E.  M.  Stanton  from  the  office  of 
Secretary  of  the  Department  of  War.  I  felt 
myself  constrained  to  make  this  removal  lest 
Mr.  Stanton  should  answer  the  information  in 
the  nature  of  a  quo  leaiTanto,  which  I  intend 
the  Attorney  General  shall  iilc  at  an  early  day, 
by  saying  that  he  holds  the  office  of  Secretary 
of  War  oy  the  appointment  and  authority  of 
.Mr.  Lincoln,  which  has  never  been  revoked. 
Anxious  that  there  shall  bo  no  collision  or  dis- 
agreement between  the  several  departments 
of  the  Government  and  the  Executive,  I  lay 
before  the  Senate  this  message,  that  the  rea- 
sons for  my  action,  as  well  as  the  action  itself, 
for  the  purpose  indicated,  may  meet  your  con- 
currence." Had  the  Senate  received  such  a 
message  the  Representatives  of  the  people 
might  never  have  deemed  it  necessary  to  im- 
peach the  President  for  such  an  act  to  insure 
the  safety  of  the  country,  even  if  they  had 
denied  the  accuracy  of  his  legal  positions. 

On  tbe  contrary,  heissued  a  letterof  removal, 
peremptory  iu  form,  intended  to  be  so  in 
etfect,  ordered  an  officerof  the  Army,  Lorenzo 
Thomas,  to  take  possession  of  the  office  and 
eject  the  incumbent,  whidihe  claimed  he  would 
do  by  force,  even  at  the  risk  of  inaugurating 
iosarrection.  civil  commotion,  and  war. 

Whatever  may  be  the  decision  of  tbe  legal 
question  involved,  when  the  case  comes  before 
the  final  judicial  tribunal  who  shall  say  that 
such  conduct  of  the  Executive  under  the  cir- 
cumstances, and  in  the  light  of  the  history  of 
current  events  and  his  concomitant  action,  is 
not  in  Andrew  Johnson  a  hi^h  crime  and  mis- 
demeanor? Imagine,  if  it  were  possible,  the 
consequence  of  a  decision  by  the  senate  in  the 
nojgative — a  vwdiot  of  not  guilty  upon  this  prop- 
osition. 

A  law  is  deliberately  passed  with  all  the  form 
of  legislative  j^rocedure,  is  presented  to  the 
President  for  his  signature,  is  returned  by  him 
to  Congress  with  his  objections,  is  thereupon 
reconsidered,  and,  by  a  yea  and  nay  vote  of 
three  quarters  of  the  Representatives  of  the  peo- 
ple in  tbe  papular  branch,  arid  three  fourths  of 
the  Senators  representing  the  States  in  the 
higher  branch,  i«  passed  again,  notwithstanding 
the  veto ;  is  acquiesced,  in  by  the  President,  by 
all  departments  of  the  Government  conform- 
ing thereto  for  quite  a  year,  no  court  having 
doubted  its  validity.  Now  its  movisions  are 
willfully  and  designedly  violated  by  the  Presi- 
dent with  intent  to  usurp  to  himself  tlie  very 
powers  which  the  law  was  designed  to  limit, 
for  the  purpose  of  displaciuK  a  meritorious 
officer  whom  the  Senate  just  before  had  determ- 
ined ought  not  and  should  not  be  removed ; 
for  wbidi  high-handed  act  the  President  is  im- 
peached in  the  name  of  all  the  people  of  the 
United  States  by  three  fourths  of  tne  House 
of  Representatives,  and  presented  at  the  bar 
of  the  Senate,  and  by  the  same  Senate  that 
passed  the  law,  nay,  more,  by  the  very  Sen- 
ators who,  when  the  proceeding  came  to  their 
knowledge,  afVer  a  redeliberation  of  many 
hours,  solemnly  declared  tlie  act  unlawful  and 
in  violation  of  the  Constitution ;  that  act  of 
usurpation  is  declared  not  to  be  a  high  misde- 
meaner  in  office  by  their  solemn  TCrmct  of  not 
guilty  upon  their  oaths. 

Would  not  such  a  judgment  be  a  conscious 
self-abnegation  of  the  intelligent  capacity  of 
the  representatives  of  the  people  in  Congress 
assembled  to  frame  laws  for  their  guidance  in 
accordance  with  the  principles  aud  terms  of 
their  Constitution  and  frame  of  their  Govern- 
ment? 

Would  it  not  be  a  notification — an  invitation 
rather — standing  to  all  time  to  any  bold,  bad, 
aspiring  man  to  seize  the  liberties  of  the  peo- 
ple, which  they  had  shown  themselves  incapa- 
ble of  maintaining  or  defcudiug,  and  playing 
the  rule  of  a  Ctesar  or  ^apoleoii  here  to  estab- 
lish a  despotism,  while  this  the  last  and  greatest 
experiment  of  freedom  and  equality  of  ri^ht  in 
the  people,  following  the  long  line  of  buried  re- 
publics, sinks  to  its  tomb  under  the  blows  of 
usurped  power  from  which  free  representative 
Government  shall  arise  to  the  light  of  a  morn 
of  resurrection  never  more,  never  more  forever  1 


Article  nina'  charges  that  M^or  Gene^I 
Emory,  being  in  command  of  the  military  de- 
partment'of  Washington,  the  President  called 
him  before  him  and  instructed  him  that  the  ac/L 
of  March  2,  1807,  which  provides  that  all  or- 
ders from  the  President  shall  be  issued  throng 
the  General  of  the  Army,  was  unconstitutional 
and  inconsistent  with  his  commission,  witli 
intent  to  induce  Emoiy  to  take  orders  directly 
from  himself,  and  thus  hinder  the  execution 
of  the  civil-tenure  act  and  to  prevent  Mr. 
Stanton  from  holding  his  office  of  Secretat* 
of  War. 

If  the  transaction  set  forth  in  this  article 
stood  alone  we  might  well  admit  that  doubts 
might  arise  as  to  the  sufficiency  of  the  prooC 
But  the  surroundings  are  so  pointed  and  ny- 
nificant  as  to  leave  no  doubt  on  the  mind  of 
an  impartial  manas  to  tbe  intents  ana  pur- 
poses of  the  President.  No  one  would  svjr 
that  the  President  might  not  properly  send  to 
the  commander  of  this  department  to  makp 
inquiry  as  to  the  disposition  of  his  forces,  but 
the  question  is,  with  what  intent  and  purposfS 
did  the  President  send  for  General  Emory  at 
the  time  he  did?  Time,  here,  is  an  impoitaat 
element  of  the  act. 

Congress  had  passed  an  act  in  March,  1867, 
restraining  the  President  from  issuing  miliKai;)r 
orders  save  through  the  General  of  toe  Army. 
The  President  had  protested  against  that  act. 
On  the  12th  of  August  he  had  attempted  to  get 
possession  of  the  War  Office  by  the  removal 
of  the  iucumbeut,  but  could  only  do  so  l^ 
appointing  the  General  of  the  Armiy  thereto. 
Failing  in  his  attempt  to  get  full  possession  et 
the  office  through  the  Senate,  he  had  deteriQ- 
ined,  as  be  admits,  to  remove  Stanton  at  all 
hazards,  an^  endeavored  to  prevail  on  tha 
General  to  aid  hira  in  so  doing.  He  declines. 
For  that  the  respondent  quarrels  with  him, 
denounces  him  in  the  newspapers,  and  accuses 
him  of  bad  faith  aud  untruthfulness.  There- 
npon,  assertinghisprerogativesas  Commander- 
in-Chief,  he  creates  a  new  military  depso'tment 
of  the  Atlantic.  He  attempts  to  bribe  Liea- 
tenaut  General  Sherman  to  take  command  of 
it  by  promotion  to  the  rank  of  general  by  bre- 
vet, trusting  that  his  military  services  would 
compel  tbe  Senate  to  confirm  him. 

If  the  respondent  can  get  a  general  by  brevet 
appointed,  he  can  tlien  by  simple  order  put 
him  on  duty  according  to  bis  brevet  rank  aud 
thus  have  a  general  of  the  Army  in  command 
at  Washington,  through  whom  he  can  trans- 
mit his  orders  and  comply  with  the  act  which 
he  did  not  dare  transgress,  as  he  had  approved 
it,  and  get  rid  of  the  hated  General  Grant. 
Sherman  spurned  the  bribe.  Tbe  respondent, 
not  discouraged,  appointed  Major  General 
George  H.  Thomas  to  the  same  lireret  rank, 
but  Tnomas  fleclined. 

What  stimulated  the  ardor  of  the  Preudent 
just  at  that  time,  almost  three  years  after  the 
war  closed,  but  just  after  the  Senate  had  rein- 
stated Stanton,  to  reward  military  service  by 
the  appointment  of  generals  by  brevet?  Why 
did  his  zeal  of  promotion  take  that  form  and  no 
other  ?  There  were  many  other  meritorious  offi- 
cers of  lower  rank  desirous  of  promotion.  The 
purpose  Is  evident  to  every  thinking  mind.  He 
had  determined  to  set  aside  Grant,  with  whom 
be  had  quarrelled,  either  by  force  or  fraud, 
either  in  conformity  with  or  in  spite  of  the  act 
of  Congress,  and  control  the  military  power 
of  the  country.  On  the  21st  of  Febrnary — for 
all  these  events  cluster  nearly  about  the  same 
point  of  time— he  appoints  Lorenzo  Thomas 
Secretary  of  War  ana  orders  Stanton  oot  of 
the  office.  Stanton  refuses  to  go;  Thomas  is 
•boat  the  streets  declaring  that  he  will  put  hist 
oot  by  force,  "kick him  out."  Hehascanikt 
his  master's  word. 

On  the  evening  of  the  2l8t:a  resolution  look- 
ingto  impeadiment  is  offered  in  the  House. 

The  President,  on  the  morning  of  the  22<1, 
"as  early  as  practicable,"  is  seized  with  m 
sudden  desire  to  know  how  many  troops  there 
were  in  Washington.  What  for,  just  then? 
Was  that  all  he  wanted  to  know?  If  so,  bis 
Adjutant  General  could  have  given  him  the  offi- 
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ei»l  morningf  report,  which  woifld  have  shown 
the  condition  and  station  of  every  man.  But 
that  was  not  all.  He  directs  the  comnander 
of  the  department  to  come  as  early  as  practi- 
cable. Why  this  haste  to  learn  the  number 
of  troops?  Observe,  the  order  does  not  go 
throngh  (Jeneral  Grant,  as  by  law  it  ought  to 
have  done.  General  Emory,  not  knowing 
what  is  wanted,  of  coarse  obeyed  the  order  as 
soon  as  possible.  The  President  asked  him  if 
be  remembered  the  conversation  which  he  had 
with  him  when  he  first  took  command  of  the 
department  as  to  the  strength  of  the  ^rrison 
of  Washington,  and  the  general  disposition  of 
troops  in  the-  department.  Emory  replied  that 
*'  he  did  distinctly;"  that  was  last  September. 
Then,  after  explaining  to  him  fully  as  to  all  the 
changes,  the  President  asked  for  recent  changes 
of  troops.  Emory  denied  they  could  have 
been  made  withont  the  order  going  through 
him,  and  then,  with  soldierly  frankness,  (as  he 
evidently  suspected  what  the  President  was 
after,)  said  by  law  no  order  could  come  to 
him,  save  throngh  the  Greneral  of  the  Army, 
and  that  had  been  approved  by  the  President 
and  promnlgated  in  a  General  Order  No.  17. 
The  President  wished  to  aee  it.  It  was  pro- 
duced. General  Emory  says:  "Mr.  Presi- 
dent, I  will  take  it  as  a  great  favor  if  you  will 
permit  me  to  call  your  attention  to  this  order 
or  act."  Why  a  favor  to  Emory?  Because 
he  feared  that  he  was  to  be  called  upon  by  the 
President  to  do  something  in  contravention  of 
that  law.  The  President  read  it  and  said: 
"  This  is  not  in  accordance  with  the  Constitu- 
tion of  the'  United  States,  which  makes  me 
Commander-in-Ohicf  of  the  Army  and  Navy, 
or  with  the  language  of  your  commission." 
Emoiy  then  said:  "That  is  not  a  matter  for 
the  officers  to  determine.  There  was  the  order 
sent  to  us  approved  by  him,  and  we  were  ail 
governed  by  that  order." 

He  said,  "  Am  I  to  understand,  then,  that 
the  President  of  the  United  States  cannot  give 
an  order  but  Ihroiigh  General  Grant?"  Gen- 
eral Emory  then  made  the  President  a  short 
fpeech,  telling  him  that  the  officers  of  the 
Army  had  been  consulting  lawyers  on  the  sub- 
■ject,  Reveudy  Johnson  and  Robert  J.  Walker, 
Aud  were  advised  that  they  were  bound  to  obey 
that  order.  Said  he,  "I  think  it  right  to  teU 
you  the  Army  are  a  unit  on  this  subject." 
After  a  short  pause,  "seeing  there  was  noth- 
ing more  to  say,"  General  Emory  left.  What 
made  all  the  officers  consult  lawyers  about 
obeying  a  law  of  the  United  States?  What 
influence  had  been  at  work  with  them  ?  The 
course  of  the  President.  In  his  message  to 
Congress  in  Decera'ber  he  had  declared  that 
the  time  might  come  when  he  would  resist  a 
law  of  Congress  by  force.  How  could  Gen- 
eral Emory  tell  that  in  the  judgment  of  the 
President  that  time  had  not  come,  and  hence 
was  anxious  to  assure  the  President  that  he 
could  not  oppose  the  law? 

In  bis  answer  to  the  first  article  he  asserts 
that  he  hod  fully  come  to  the  conclusion  to 
remove  Mr.  Stauton  at  all  events,  notwith- 
•landing  the  law  and  the  action  of  the  Senate : 
in  other  words,  he  intended  to  make,  and  did 
juake  executive  resistance  to  the  law  duly  en- 
acted. The  consequences  of  such  resistance 
he  has  told  us  in  his  message : 

"  Wh««  an  act  hu  been  piuted  aaoordioc  to  die 
fornuufUio  ContLitation  by  the  supreme  legislative 
uulbority,  and  is  regularly  enrolled  among  the  pub- 
lic atatutefl  of  the  country,  executive  resistance  to  it, 
•specially  in  time*  of  faigb  parly  ezeitemeot,  would 
ha  likely  to  produce  violent  collision  between  the  re- 
spective adnerenu  of  the  two  branches  of  the  6ov- 
erument.  This  would  be  simply  civil  war.  and  civil 
war  most  be  resorted  to  oaly  as  the  last  remedy  for 
the  wont  evils."       ••••♦•• 

It  is  true  that  eases  may  occur  in  which  the  Ez- 
eontive  would  be  compelled  to  stand  on  its  rights, 
■Ml  taintiln  them,  ncardless  of  all  conseqaeDoes." 

He  admits,  in  substance,  that  he  told  Emonr 
that  the  law  was  wholly  nnconstitntional,  and, 
in  effect,  took  away  all  his  power  as  Commander- 
in-Chief.  Was  it  not  just  such  a  law  as  he  had 
declared  he  would  resist?  Do  you  not  believe 
that  if  General  Emory  had  yielded  in  the  least 
to  his  suggestions  the  President  wonld  have 


offered  him  promotion  to  bind  him  to  his  pur- 
poses, as  he  did  Sherman  and  Thomas? 

Pray  remember  that  this  is  not  the  case  of 
one  gentleman  conversing  with  another  on 
moot  questions  of  law ;  but  it  is  the  President, 
the  Commander-in-Chief,  "the  fountain  of  all 
honor  and  source  of  all  power,"  in  the  eye  of 
a  military  officer,  teaching  that  officer  to  dis- 
obey a  law  which  he  himself  has  determined  is 
void,  with  the  power  to  promote  the  officer  if 
he  finds  him  an  apt  pupil. 

Is  it  not  a  high  misdemeanor  for  the  Presi- 
dent to  assume  to  instmct  the  officers  of  the 
Army  that  the  laws  of  Congress  are  not  to  be 
obeyed  ? 

Article  \en  alleges  that,  intending  to  set 
aside  the  rightful  authority  and  powers  of  Con- 
gress, and  to  bring  into  disgrace  and  contempt 
the  Congress  of  the  United  States,  and  to  de- 
stroy confidence  in  and  to  excite  odium  against 
Congress  and  its  laws,  he,  Andrew  Johnson, 
President  of  the  United  States,  made  divers 
speeches  set  out  therein,  whereby  he  brought 
the  office  of  President  into  contempt,  ridicule, 
and  disgrace. 

To  sustain  these  charges  there  will  be  pvt  in 
evidence  the  short-hand  notes  of  reporters  in 
each  instance,  who  took  these  speeches  or  ex- 
amined the  sworn  copies  thereof,  and  one  in- 
stance where  the  speech  was  examined  and 
corrected  by  the  Private  Secretary  of  the  Presi- 
dent himself. 

To  the  charges  of  this  article  the  respondent 
answers  that  a  convention  of  dele^tes,  of 
whom  he  does  not  say,  sat  in  Philadelphia 
for  certain  political  purposes  mentioned,  and 
appointed  a  committee  to  wait  upon  the  re- 
spondent as  President  of  the  United  States ; 
that  they  were  received,  and  by  their  chair- 
man, Hon.  Rbterdt  Jobksox,  then  and  now 
a  Senator  of  the  United  States,  addressed  the 
respondent  in  a  speech,  a  copy  of  which  the 
respondent  believes  from  a  suostantially  cor- 
rect report  is  made  a  part  of  the  answer ;  that 
the  respondent  made  a  reply  to  the  address  of 
the  committee.  While,  however,  he  gives  us 
in  his  answer  a  copy  of  the  speech  made  to 
him  by  Mr.  RcmtDT  Johnson,  taken  from  a 
newspaper,  he  wholly  omits  to  give  us  an  au- 
thorized version  of  his  own  speech,  about  whidi 
he  may  be  supposed  to  know  quite  as  much, 
and  thus  saved  us  some  teetimoiiy.  He  does 
not  admit  that  the  extracts  from  nis  speech  in 
the  article  are  correct,  nor  does  he  deny  that 
they  are  so. 

In  regard  to  the  speech  at  Cleveland,  he 
again  does  not  admit  that  the  extracts  cor- 
rectly or  justly  present  his  speech ;  bnt  again 
he  does  not  deny  tlutt  they  do  so  far  as  the  same 
is  set  out. 

As  to  the  speech  at  St.  Louis,  he  does  not 
deny  that  he  made  it — says  only  that  he  does 
not  admit  it,  and  requires,  in^each  cose,  that 
the  whole  speech  shall  be  proved.  In  that,  I 
beg  leave  to  assure  him  and  the  Senate,  his 
wishes  shall  be  gratified  to  their  fullest  frui- 
tion. The  Senate  shall  see  the  performance, 
BO  far  as  is  in  our  power  to  photograph  the 
scene  by  evidence,  on  each  of  these  occasions, 
and  shall  hear  every  material  word  that  he  said. 
His  defense,  however,  to  the  article  is,  that  "he 
felt  himself  in  duty  bound  to  express  opinions 
of  and  concerning  the  public  character,  con- 
duct, views,  purposes,  motives,  and  tendencies 
of  all  men  engaged  in  the  public  service,  as 
well  in  Congress  as  otherwise,"  "  and  that  for 
anything  he  may  have  said  on  either  of  these 
occasions  he  is  justified  under  the  constitutional 
right  of  freedom  of  opinion  and  freedom  of 
speech,  and  is  not  subject  to  question,  inqnisi- 
lion,  impeachment,  or  inculpation  in  any  man- 
ner or  form  whatsoever."  He  denies,  however, 
that  by  reason  of  any  matter  in  said  article  or 
its  specifitMitions  alleged  he  has  vaid  or  done 
anytning  indecent  or  unbecoming  in  the  Chief 
Magistrate  of  the  United  States,  or  tending  to 
brin^  his  high  office  into  contempt,  ridicule, 
or  disgrace. 

The  issue,  then,  finally,  is  this:  that  those 
Qtterances  of  his,  in  the  manner  and  form  in 
which  they  are  alleged  to  have  been  made,  and 


under  the  circnmstahce*  and  at  the  time  they 
were  made,  are  decent  and  becoming  the  Pres- 
ident of  the  United  States,  and  do  not  tend  to 
bring  the  office  into  ridicule  and  disgrace. 

We  accept  the  issues.     They  are  two  : 

First.  That  he  has  the  right  to  say  what  he 
did  of  Congress  in  the  exercise  of  freedom  of 
speech ;  and  second,  that  what  he  did  say  in 
those  speeches  was  a  highly  gentlemanlike  and 
proper  performance  in  a  citizen,  and  still  more 
becoming  in  a  President  of  the  United  Slates. 

Let  ns  first  consider  the  graver  matter  of  the 
assertion  of  the  right  to  cast  contumely  upon 
Congress;  to  denounce  it  as  a  "body  hanging 
on  th*  verge  of  the  Government ;"  "  pretend- 
ing to  be  a  Congress  when,  in  fact,  it  was  not  a 
Congress ;"  "a  Congress  pretending  to  be  for 
the  Union  when  its  every  step  and  act  teiid^  " 
to  perpetuate  disnnion,"  "  and  make  a  disni 
tion  of  the  States  inevitable ;"  "  a  Congress  in 
a  minority  aaanming  to  exercise  power  which, 
if  alloweato  be  consummated,  would  result  in 
despotism  and  monarchy  itself;"  "  a  Congress 
which  had  done  everything  to  prevent  the 
anion  of  the  States;*'  "a  Congress  factioua 
and  domineering;"  "a  Radical  Congress 
which  gave  origin  to  another  rebellion ;" 
"  H  Congress  upon  whose  skirts  was  every  drop 
of  blood  that  was  shed  in  the  New  Orleans 
riots."  Yon  will  find  these  denunciations  bad 
a  deeper  meaning  than  mere  expressions  of 
opinion.  It  may  be  taken  as  an  axiom  in  the 
amirs  of,  nations  that  no  nsnrper  has  ever 
seized  upon  the  Legislature  of  his  country  until 
he  has  familiarized  the  people  with  the  possi- 
bility of  so  doing  by  vituperating  and  decrying 
iL  Denunciatory  attacks  upon  the  Legislature 
have  always  preceded,  slanderons  abase  of  the 
individuals  composing  it  have  always  accom- 
panied, a  seizure  by  a  despot  of  tho  legislative 
power  of  a  country. 

Two  memorable  examples  in  modem  history 
will  spring  to  the  recollection  of  every  man. 
Before  Cromwell  drove  out  by  the  bayonet  the 
Parliament  of  England  be  and  his  partisans 
had  denounced  it,  derided  it,  decri^  it,  and 
defamed  it,  and  thus  brought  it  into  iMicule 
and  contempt  He  villifii^  it  with  the  ssoM 
name  which — ^it  is  a  significant  fact — the  parti- 
sans of  Johnson,  by  a  concerted  cry,  applied  to 
the  Congress  of  the  U  n  i  ted  States  when  h  e  com- 
menced his  memorable  pilgrimage  and  crus»d« 
against  it.  Itisastillmoresignificantfacttbai 
tho  justification  made  by  Crorawellandby  John- 
son for  setting  aside  the  authority  of  Parliament 
and  Congress  respectively  was  precisely  tto 
saifte,  to  wit :  that  they  were  elected  by  part 
of  the  people  only.  When  Cromwell,  by  hit 
soldiers,  finally  entered  the  ball  of  Parliameot 
to  disperse  its  members,  he  attempted  to  cover 
the  enormity  of  his  usurpation  by  denouncing 
this  man  personally  as  a  libertine,  that  as  a 
drunkard,  another  as  a  betrayer  of  the  liber- 
ties of  the  people.  Johnson  ^started  out  on 
precisely  the  same  course,  but  forgetting  the 
parallel,  too  early  he  proclaims  this  patriot  an 
assassin,  that  statesman  a  traitor ;  thffeatens 
to  hang  that  man  whom  the  people  delight  to 
honor,  and  breathes  out  "  threatenin^s  and 
slaughter"  against  this  man  whose  services  in 
the  cause  of  boman  freedom  have  made  his 
name  a  household  word  wherever  the  language 
is  spoken.  There  is,  however,  an  appreciable 
difiTerence  between  Cromwell  and  Johnsoiyf  and 
there  is  a  like  di6ference  in  the  results  accom- 
plished by  each. 

When  Bonaparte  extinguished  the  Legisla- 
ture of  France  he  waited  until,  through  his 
press  and  his  partisans  and  by  his  own  denun- 
ciations, he  brought  its  authority  into  disgrace 
and  contempt ;  and  when,  finally,  he  drove 
the  council  of  the  nation  from  their  chamber, 
like  Cromwell,  he  Justified  himself  by  personal 
abuse  of  the  individaab  themselves  as  they 
passed  by  him. 

That  the  attempt  of  Andrew  Johnson  to 
overthrow  Congress  has  failed  is  because  of 
the  want  of  ability  and  power,  not  of  malignity 
and  will. 

We  are  too  apt  to  overlook  the  danger  which 
may  eome  from  words;    "  We  are  tncliiied  to 
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aaj  that  is  only  UUh — wait  till  some  act  is  done, 
and  then  it  will  be  time  to  more.  But  words 
may  be,  and  sometimes  are,  things — living, 
burning  things,  that  set  a  world  on  tire." 

As  a  most  notable  instance  of  the  power  of 
words  look  at  the  inception  of  the  rebellion 
throogh  which  we  have  jnst  passed.  For  a 
qnarter  of  a  centar^  the  nation  took  no  notiee 
of  the  talk  of  disunion  and  secession  which  was 
beard  in  Congress  and  on  the  "stnmp"  until 
in  the  South  a  generation  was  taught  them  by 
word,  and  the  word  suddenly  burst  forth  into 
terrible,  awful  war.  Does  any  one  doubt  that 
if  Jackson  had  hanged  Calhoun  in  1882  for 
talking  nullification  and  secession,  which  was 
embryo  treason,  the  cannon  of  Booth  Carolina 
•gainst  Fort  Sumter  woold  ever  have  been 
heard  with  all  their  fearful  and  deadly  con- 
se^aences?  Nay,  more;  if  the  United  States 
obcers.  Senators,  and  Representatives  had  been 
impeached  or  disqualified  from  ofiSce  in  1882 
for  advoeating  secession  on  the  "  stamp,"  as 
was  done  in  1862  by  Congress,  then  our  sons 
and  brothers  now  dead  in  battle  or  starved 
IB  prison  had  been  alive  and  happy,  and  a 
peaieeiiil  solntion  of  the  question  of  slavery  had 
been  found. 

Does  any  one  donbt  that  if  the  intentions  of 
die  respondent  could  have  been  carried  out, 
and  his  denonciations  had  weakened  the  Con- 
gress in  the  affections  of  the  people,  so  that 
Uiose  who  had  in  the  North  empathized  with 
the  rebellion  could  have  elected  suefaa  minority 
even  of  the  Bepresentatives  to  Congress  as, 
together  with  those  sent  np  from  the  govern- 
ments organized  by  Johnson  in  the  rebellions 
States,  shoald  have  formed  a  mqority  of  both 
or  eiAer  Hoose  of  Congress,  that  the  Presi- 
dent would  have  recognized  such  body  as  the 
legitimate  Congress,  and  attempted  to  carry  ont 
its  decrees  by  the  aid  of  the  Army  and  Navy 
and  the  Treasury  of  the  United  States,  over 
which  he  now  claims  such  unheard-of  and 
illimitable  powers,  and  thus  lighted  the  torch 
of  eivil  war? 

in  all  earnestness,  Senators,  I  eati  eaeh  one 
of  yon  upon  his  conscienee  to  say  whether  be 
does  not  believe  by  a  preponderanoe  of  evidence 
drawn  from  the  acts  of  the  respondent  since 
he  Ims  been  in  office  that  if  the  people  had 
not  been,  asthey  ever  have  been,  true  and  loyal 
to  their  Congress  and  to  themselves,  such  would 
not  hare  been  the  nesult  of  these  usurpations 
of  power  in  tKe'  Ezeenlive? 

Is  it  indeed  to  be  seriously  argned  Itere  that 
there  is  a  constitutional  right  in  the  President 
of  the  United  States,  who  during  his  official 
life  cun  never  lay  aside  his  oflScial  character  to 
denounce,  malign,  abuse,  ridicule,  and  con- 
temn, openly  and  publicly,  the  Congress  of  the 
United  States — a  coUrdinate  branch  of  the 
Government? 

It  cannot  fail  to  be  observed  that  the  Presi- 
dent (shall  I  dare  to  say  his  counsel,  or  are 
they  compelled  by  the  exigencies  of  their  de- 
fense,) haadeeeived  himself  as  to  the  grava- 
men of  the  charge  in  this  article.  It  docs 
Bot  raise  the  qnestlon  of  freedom  of  speech,  but 
of  propriety  and  decency  of  speech  and  eon- 
4<aftin  a  high  officer  of  the  Oovernment. 

Andrew  Johnson,  the  private  citizen,  as  I 
may  reverently  hope  and  trust  he  soon  will  be, 
has  the  full  constitntional  right  to  think  and 
speak  what  he  pleases,  in  the  manner  he  pleases, 
and  where  he  pleases,  provided  always  hedoes 
not  bring  himself  wilhiu  the  purview  of  the 
common  law  offenses  of  being  a  common  railcr 
and  brawler  or  a  common  scold,  which  he  may 
dn,  (if  a  male  person  is  ever  liable  to  commit 
that  crime;)  but  tbedignity  of  station,  the  pro- 
prieties of  position,  the  courtesies  of  office,  all 
0f  wMefa  arc  a  part  of  the  eommon  law  of  the 
Jjj^lkquire  the  Presidentof  the  United  States 
4Plml^e  that  gravity  of  deportment,  that  fit- 
ness of  conduct,  that  appropriateness  of  de- 
meanor, and  those  amenities  of  behavior  which 
are  s  part  of  his  high  official  functions.  He 
stands  before  the  yonth  of  the  country  the 
exemplar  of  all  that  is  of  worth  in  ambition 
atid  all  that  is  to  be  sought  in  aspiration ;  he 
■taads  before  the  men  of  the  country  as  the 


grave  magistrate  who  occupies,  if  he  does  not 
fill,  the  place  once  honored  by  Washington  j 
nay,  far  higher  and  of  greater  consequence,  he 
stands  before  the  world  as  the  representative 
of  free  institutions,  as  the  type  of  man  whom 
the  suffrages  of  a  free  people  have  chosen  as 
their  chief.  Ho  should  be  the  living  evidence 
of  how  much  better,  higher,  nobler,  and  more 
in  the  image  of  God  is  the  elected  ruler  of  a 
■free  people  than  ahereditary  monarch,  coming 
into  power  by  the  accident  of  birth ;  and  when 
he  disappoints  all  these  hopes  and  all  these 
expectations,  and  becomes  toe  ribald,  scurril- 
ous blasphemer,  bandying  epithets  and  taunts 
with  a  jeering  mob,  shall  he  be  heard  to  say 
that  such  conduct  isnotahigh  misdemeanor  in 
office?  Nay,  disappointing  the  hopes,  causing 
the  cheek  to  bum  with  shame,  exposing  to  the 
taunts  and  ridicule  of  every  nation  the  good 
name  and  fame  of  the  chosen  institutions  of 
thirty  million  people,  is  it  not  the  highest 
possible  crime  and  misdemeanor  in  office ;  and 
under  the  circumstances  is  the  graoatnen  of  the 
charges.  The  wordsarenotallegedtobeeither 
false  or  defamatory,  because  it  is  not  within  the 
power  of  any  man,  however  high  his  official 
position,  in  effect  to  slander  the  Congress  of 
the  United  States,  in  the  ordinary  sense  of  that 
word,  so  as  to  call  on  Congress  to  answer  as 
to  the  truth  of  the  accusation.  We  do  not  go 
in,  therefore,  to  any  qvestion  of  truth  or  falsity. 
We  rest  upon  the  scandal  of  the  scene.  We 
would  as  soon  think,  in  the  trial  of  an  indict- 
ment against  a  termagant  as  a  common  scold, 
of  summoning  witnesses  to  prove  that  what  she 
said  was  not  true.  It  is  the  noise  and  disturb- 
ance in  the  nei^borhood  that  is  the  ofiense, 
and  not  a  question  of  the  provocation  or  irrita- 
tion which  causes  the  oatbieak. 

At  the  risk  of  bein^  ahnost  offensive,  bat 
protesting  that  if  so  it  is  not  my  fault  but  that 
of  the  person  whose  acts  I  am  describing,  let 
me  but  faintly  picture  to  yon  the  scene  at 
Cleveland  and  St.  Louis. 

It  is  evening ;  the  President  of  the  United 
States,  on  a  journey  to  do  homage  at  the  tooth 
of  an  illustrious  statesman,  accompanied  by  the 
head  of  the  Army  and  Navy  and  Secretary  of 
State,  has  arrived  in  the  great  central  city  of 
the  continent.  He  has  been  welcomed  by  the 
civic  authorities.  He  has  been  escorted  by  a 
procession  of  the  benevolent  charitable  socie- 
ties and  citiacns  and  soldiers  to  his  hotel.  He 
has  returned  thanks  in  answer  to  address  of 
the  mayor  to  the  citizens  who  has  received 
him.  The  hospitality  of  the  city  has  provided 
a  banquet  for  him  and  his  suite,  when  he  is 
again  expected  to  address  the  chosen  guests 
of  the  city,  where  all  things  may  be  conducted 
in  decency  and  order.  While  he  was  resting, 
aa  one  would  have  supposed  he  would  hare 
wished  to  do  from  the  fatigue  of  the  day,  a 
noisy  crowd  of  men  and  beys,  washed  and  un- 
washed, drunk  and  sober,  black  and  white, 
assemble  in  the  street,  who  make  night  hideous 
by  their  bawliof; ;  quitting  the  drawing-room, 
without  the  adviceofhw  friends,  the  President 
of  the  United  States  rushes  forth  on  to  the 
balcony  of  Uie  hotel  to  address  what  proves  to 
have  been  a  mob,  and  this  he  calls  in  his  an- 
swer a  "  fit  occasion  on  which  he  is  held  to 
the  high  duty  of  expressing  opinions  of  and 
concerning  the  legislation  of  (X>ngres8,  pro- 
posed or  completed,  in  respect  of  its  wisdom, 
expediency,  justice,  worthiness,  objects,  pur- 
poses, and  public  and  political  motives  and 
tendencies." 

Observe  now,  upon  this  "fit  occasion," 
like  in  oil  respects  to  that  at  CUeveland,  when 
the  President  is  called  upon  by  the  constitu- 
tional requirements  of  his  office  to  expound 
''  the  wiMom,  expediency,  justice,  wortuoess, 
objects,  purposes,  and  tendencies  of  the  acts 
of  Congress,"  what  he  says,  and  the  manner 
in  which  he  says  it.  Does  he  speak  with  the 
gravity  of  a  Marshall  when  expounding  con- 
stitutional law?  Does  he  use  the  polished 
sentences  of  sr  Wirt?  Or,  failing  in  these, 
which  may  be  his  misfortune,  docs  he,  in  plain, 
homely  wonls  of  truth  and  soberness,  endeavor 
to  iuslruct  the  men  and  youth  boloru  him  in 


their  duty  to  obey  the  laws  and  to  rev«Niie« 
their  rulers,  and  to  prize  their  institaiioDS  of 
government?  Aldiough  he  may  have  been 
mistaken  in  the  aptness  of  the  occasion  for 
such  didactic  instruction,  still  good  teaching  is 
neter  thrown  away.  He  shows,  however,  by 
his  language,  as  he  had^  shown  at  Clevelaac^ 
that  be  meant  to  adapthimself  to  theeeeasion/ 
He  has  hardly  opened  his  month,  as  we  shall 
show  you,  when  some  one  in  the  crowd  cries* 
"  How  about  our  British  subjects?" 

The  Chief  Executive,  supported  by  his  Sec- 
retary of  State,  so  that  all  tiie  foreign  relations 
and  diplomatic  service  were  fully  represented, 
with  a  dignity  that  not  even  his  ceunael  can 
appreciate,  and  with  an  amenity  which  must 
have  delighted  Downing  street,  answers :  "  We 
will  attend  to  John  Bull  after  awhile,  so  far  ae 
that  is  concerned."  The  mob,  ungrateful,  re- 
ceive this  bit  of  "  expression  of  opinion  upon 
the  justice,  worthiness,  objects,  purposes,  and 
public  and  political  motives  and  tendencies" 
of  oar  relations  with  the  kingdom  of  Great 
Britain  as  they  fell  from  the  honored  lips  of 
the  President  of  the  United  States  with  iaugk" 
ter,  and  the  more  unthinking  toith  cheers. 

Having  thus  disposed  of  our  diplomatic  re- 
lations with  the  nrst  naval  and  commercial 
nation  on  earth,  the  Prewdent  next  proceeds 
to  express  his  opinion  in  manner  aforesud  and 
for  the  purposes  aforesaid  to  this  noisy  mob  on 
the  subject  of  the  riots,  upon  which  his  answer 
says  "  it  is  the  constitutional  duty  of  the  Pres- 
ident to  express  opinions  for  the  mirposee 
aforesaid."  A  voice  calls  ont,  "New  Orleans! 
^o  on  I"  After  a  graceful  exordium  the  Pres- 
ident expresses  his  high  opinion  that  a  aM»- 
sacre,  wherein  his  paraonea  and  nnpardoned 
rebel  associates  and  friends  deliberately  shot 
down  and  murdered  unarmed  Union  men  with- 
out provocation,  even  Horton,  the  minister  of 
the  living  God,  as  his  hands  were  raised  to  the 
Prince  of  Peace,  praying,  in  the  language  of 
the  great  martyr,  "  Fat&r,  forgive  them,  for 
they  know  not  what  they  do,"  was  the  resalt 
of  the  laws  passed  by  the  legislative  depart- 
ment of  your  Government  in  the  wards  follow- 
ing, that  is  to  say : 

"  If  ytm  will  take  ap  the  riot  at  New  Orlesni  and 
traoo  it  back  to  itsaoaroe,  or  to  its  iaiocdiata  oaiue. 
yoa  will  find  out  who  was  rosponsibis  for  tli«  bloed 
that  was  shed  thero, 

"  If  you  take  up  the  riot  at  Kew  Orleans  and  traoa 
it  back  to  the  radioal  Congress"— 

This,  as  we  might  expect,  was  received  hf 
the  mob,  composed,  doubtless,  in  large  part 
of  unrepentant  rebels,  with  great  cheers  and 
cries  of  "bully."  It  was  " bully"— if  that 
means  encouraging — for  them  to  learn  on  the 
authority  of  the  President  of  the  United  States 
that  tliey  might  shoot  down  Union  men  and 
patriots,  and  lay  the  sin  of  murder  upon  the 
Congress  of  the  United  States ;  and  this  was 
another  bit  of  "opinion"  which  the  eoaaael 
say  it  was  the  high  duty  of  the  President  to 
express  upon  the  justice,  the  worthiness,  ob- 
jects, "purposes and  public  and  political  mo- 
tires  ana  tendencies  of  the  legislation  of  your 
Congress." 

After  some  further  debate  with  the  mob  some 
one,  it  seems,  had  called  out  "  traitor  I"  The 
President- of  the  United  States,  on  this  fitting, 
constitutional  occasion,  immediately  took  tbn 
as  personal,  and  replies  to  it: 

"How,  my  countrymen,  it  Is  very  easy  to  Indulge 
in  epithets ;  it  is  very  easy  to  oali  a  man  Judas,  and 

ory  oat  traitor,  bat  whoa  he  is  called  upon  to  giv* 
arsnmcnts  and  faotahe  is  very  often  found  wnnting." 

What  were  the  "  facts  that  were  found  want- 
ing," which,  in  the  mind  of  the  Presideut,  pre- 
vented him  from  being  a  Judas  Iscariot?  He 
shall  state  the  "  wanting"  fiicts  in  his  own  lan- 
guage on  this  occasion  when  he  is  "  exercising 
his  high  constitutional  prerogative :" 

"  Judas  Isoariotl  Judas  I  Therewai  a  JadasoDee, 
one  of  the  twelve  apostles.  Ohl  yes,  the  twelve 
apostles  had  a  Christ.  1 A  voice, '  and  a  Mo«e«.  too;' 
groat  laughter.]  The  twelve  apostles  had  a  Christ 
and  be  never  ooald  have  had  a  Judas  unleas  be  had 
had  tholwolvo  .ipostles.  If  I  have  played  the  Judos, 
who  has  been  my  ChristthntlharoplayedtbeJadas 
with?  Was  it  Tbas.  Stkvkns?  Was  it  Wendell 
Phillips?    Wan  it  CuARLKS  SuuMKK  ?" 

If  it  were  not  that  the  blnspUemy  shocks  us 
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««  flhotild  BAther  (rom  all  this  that  it  dwelt  in 
ihe  Mind  of  the  President  of  the  United  States 
that  th«  only  reason  why  he  was  not  a  Jadas 
was  that  be  bad  not  been  able  to  find  a  C^irist 
toward  whom  to  play  the  Jadas. 

I  twill  appear  that  this  bit  of  "opinion, "gif  en 
in  pdnmaace  of  his  constitutional  obligation, 
was  received  with  cheers  and  hisses.  Whether 
the  ohe«ra  were  that  certain  patriotic  persons 
nauied  by  him  might  be  hanged,  or  the  hissing 
was  because  of  the  inability  of  the  President  to 
phiy  the  part  of  Jadas  for  th«  reason  before 
Stated,  I  am  sorry  to  say  die  evidence  will  not 
inform  as. 

His  answer  makes  the  President  say  that  it 
is  his  *'  doty  to  express  opinions  concerning 
the  public  eharaoters,  and  the  condact,  views, 
purposes,  objeots,  motives,  and  tendencies  of 
alt  men  engaged  in  the  public  service." 

Now,  as  "  the  character,  motives,  tendencies, 
purposes,  objeots,  and  views"  of  Jadas  alone 
Lad  "opinions  expressed"  about  them  on  this 
"fit  occasion,"  (although  be  seemed  to  desire 
to  have  some  others,  whose  aamea  be  mea; 
tioned,  hanged,)  I  shall  I«ave  bis  counsel  to 
inform  you  what  were  the  public  services  of 
Judas  iscariot,  to  say  nothing  of  Moses,  which 
it  was  the  constitutional  dnty  and  right  of  the 
President  of  the  United  States  to  (Sscuss  on 
this  particolarly  §t  occasion. 

Out  I  will  not  pursue  this  revolting  exhibi- 
tion any  fhrtfaer. 

I  will  only  show  .yon  at  Cleveland  the  crowd 
wd  tli«  President  of  tin  United  States,  in  the 
dariniess  of  night,  bandying  epithets  with  each 
«iher,  ciying,  "Mind  your  dignity,  Andy;" 
"Don't  get  mad,  Andy;"  "Bnlly  for  you, 
Andy."  I  hardly  dare  shock,  as  i  must,  every 
sense  of  propriety  by  calling  yonr  attention  to 
tite  President's  allusion  to  the  death  of  the 
Misted  martyr,  Lincoln,  as  the  means  by  whidi 
he  cAtained  his^office,  and  if  it  can  be  jastified  in 
any  man,  pubK6  or  private,  I  am  entirely  mis- 
taken in  the  commonest  proprieties  of  life. 
The  President  shall  tell  his  own  story : 

"  There  wu,  two  yemra  ago,  a  tiokot  before  you  for 
(ho  Pr«8>deiMr.  I  wss  plaoeid  upon  that  tiokot  with 
a  distinguished  citicon  now  no  more.  rVolccs,  'lu 
a  pity;'  'Too  bod;'  'Unfortunate.']  Yes,  I  know 
thSFB  aresoa*  who  my  '  anfoctunato.'  Yes,  nnfbr- 
taoato  for  son*  that  (Jod  rules  on  high  and  deals  in 
Jastice.  [Che«ra.]  Yea,  unfortunate.  The  ways  of 
Providence  are  mysterious  and  inoomprcbeBsible, 
wntroUiiis  all  whs  exclaim '  unfortunate.' " 

Is  it  wonderftll  at  all  that  such  a  speech, 
■which  seams  to  iiave  been  unprovoked  and 
coolly  uttered,  should  have  eli<ated  the  single 
're^onse  from  the  crowd,  "  Bully  for  you?" 

1  go  no  further.  I  might  follow  this  ad  nau- 
•tettm.  I  grant  the  President  of  the  United 
States  farther  upon  this  disgraceful  scene  the 
mercy  of  my  silence.  Tell  me  now,  who  can 
'read  dw  aocoants  of  this  exhibition,  and  reflect 
'tlwttiie  result  of  our  institntions  of  government 
!b«8  been  to  place  such  a  man,  so  lost  to  decency 
-Mid  propriety  of  conduct^  so  unfit,  in  the  high 
office  of  mler  of  this  nation,  without  blushing 
Mid  hanging  his  head  in  shame  as  the  finger  of 
worn  aira  contempt  for  rapabliean  democracy 
is  pointed  at  him  by  some  advocate  of  monarchy 
intheOM  World.  What  answer  have  you  when 
■■tiintelligait  foreigner  says,  "Lookl  seel  this 
is  the  culmination  of  the  ballot  nnrestrained  in 
the  bands  of  a  free  people,  in  a  country  where 
any  man  may  aa{Hre  to  the  ofiBoe  of  President. 
Is  not  our  Government  of  a  hereditary  king  or 
emperor  a  better  one,  where  at  least  oar  sov- 
ereign is  born  a  gentleman,  than  to  have  such 
a  thing  as  this  for  a  ruler?" 

Yes,  we  have  an  answer.  We  can  say  this 
man  was  not  the  choice  of  the  people  for  the 
President  of  the  United  States.  He  wasthrown 
to  the  surface  by  the  whirlpool  of  civil  war,  and 
carelessly,  we  grant,  elected  to  thesecond  place 
in  the  Government,  without  thought  that  he 
might  ever  fill  the  first. 

By  marder  most  foul  he  succeeded  to  the 
Presidency,  and  is  the  elect  of  an  assassin  to 
that  high  office,  and  not  of  the  people.  "  It 
was  a  grievous  fault,  and  grievously  have  we 
answered  it;"  but  let  me  tell  you,  0  advocate 
of  monarchy  I  that  our  frame  of  govemmeut 
^ives  OS  a  remedy  fur  such  a  misfortune,  which 


Tours,  with  its  divine  right  of  kings,  does  not. 
Wo  can  remove  biro — as  we  are  about  to  do — 
from  the  office  he  has  disgraced  by  the  sure, 
safe,  and  constitutional  method  of  impeach- 
ment; while  your  king,  if  he  becomes  a  buf- 
foon, or  a  jester,  or  a  tyrant,  can  only  be 
displaced  through  revolution,  bloodshed,  and 
civil  war. 

This,  this,  0  monarchist!  is  the  crowning 
glory  of  onr  institutions,  because  of  which,  if' 
tor  no  other  reason,  onr  form  of  government 
claims  precedence  over  all  other  governments 
of  the  earth. 

Article  eleven  charges  that  the  President, 
having  denied  in  a  public  speech  on  the  ISlhof 
August,  1866,  at  Washington,  that  the  Thirty- 
Ninth  Congress  was  authorized  to  exorcise 
l^islative  powef,  and  denying  that  the  legis- 
lation of  said  Congress  was  valid  or  obligatory 
upon  him,  or  that  it  had  power  to  propose  cer- 
tain amendments  to  the  Constitution,  did  at- 
tempt to  prevent  the  execution  of  the  act  enti- 
tled "An  act  regulating  the  tenure  of  certain 
civil  offices,"  by  unlawfully  attempting  to  de- 
vise means  by  which  to  prevent  Mr.  Stwiton 
from  resuming  tbo  functions  of  the  office  of 
Secretary  of  the  Department  of  War,  notwith- 
standing the  refusal  of  the  Senate  to  concur  in 
his  suspension,  and  that  be  also  contrived 
means  to  prevent  the  execution  of  an  act  of 
March  2,  1807,  which  provides  that  all  mili- 
tary orders  shall  be  issued  through  the  General 
of  the  Army  of  the  United  States,  and  also 
another  act  of  the  same  2d  of  Uarcii,  com- 
monly known  as  the  reconstruction  tust. 

To  sustain  this  charge  proof  will  be  given 
of  his  denial  of  the  authority  of  Congress  as 
charged  ;  also  his  letter  to  the  General  of  the 
Army,  in  which  he  admits  that  he  endeaivored 
to  prevail  on  him  by  promises  of  pardon  and 
indemnity  to  disobey  the  requirements  of  the 
tenure-of-office  not,  and  to  bold  the  office  of 
Secretary  of  War  against  Mr.  Stanton  af^r  he 
had  been  reinstated  by  the  Senate;  that  be 
diided  the  General  for  not  acoeiling  to  bis  re- 
<)nest,  and  dedared  that  had  he  known  Lhait  be 
(Grant)  would  not  have  ucoeded  to  his  wishes 
he  would  have  taken  other  meanii  to  prevent 
Mr.  Stanton  from  resuming  his  office ;  his  ad- 
mission in  kisanswerthathis  purpose  was  from 
the  first  suspension  of  Mr.  Stanton,  August 
12,  1807,  to  oust  him  from  his  office,  notwith- 
standing the  decision  of  the  Senate  under  the 
act ;  bis  order  to  General  Grant  to  refuse^  to 
recognize  any  order  of  Mr.  Stanton  purporting 
to  come  firom  himself  after  he  was  so  i-einstated, 
and  his  order  to  General  Thomas  as  an  officer 
of  the  Army  of  the  United  States  to  take  pos- 
sesuon  of  the  War  Office,  not  transmitted,  as 
it  should  have  been,  through  the  General  of  the 
Army,  and  the  declarations  of  General  Thomas 
that  as  an  officer  of  the  Army  of  the  United 
States  he  felt  bound  to  obey  the  orders  of  the 
Commander-in-Chief. 

To  prove  further  the  pnrpose  and  intent  with 
which  his  declarations  were  made,  and  his 
denial  of  the  power  of  Congress  to  propose 
amendments  to  tlie  Constitution,  and  as  one 
of  tiie  means  employed  by  him  to  prevent  the 
execution  of  the  acts  of  Congress,  we  shall 
show  he  has  opposed  and  hindered  the  pacifi- 
cation of  the  country  and  the  return  of  the 
insurxeotioniCry  States  to  the  Union,  and  has 
advised  the  Legislature  of  the  Stal.e  of  Ala- 
bama not  to  adopt  the  constitutional  amend- 
ment known  as  the  fourteenth  article,  when 
appealed  to  to  know  if  it  was  best  for  the  Legis- 
lature so  to  do;  ancf  this,  too,  after  that  amend- 
ment bad  been  adopted  by  a  majority  of  the 
loyal  State  Legislatures,  and  after,  in  the  elec- 
tion of  186C,  it  had  been  sustained  by  an  over- 
whelming majority  of  the  loyal  people  of  the 
United  States.  I  do  not  propose  to  comment 
farther  on  this  article,  because,  if  the  Senate 
shall  have  decided  that  all  the  acts  charged  in 
the  preceding  articles  are  justified  by  law,  then 
BO  large  a  part  of  the  intent  and  purposes  with 
which  the  respondent  is  charged  in  this  article 
would  full  of  proof  that  it  would  be  difficult  to 
say  whether  he  might  not,  with  equal  impu- 
nity, violate  the  laws  known  as  the  reooustruc- 


tion  acts,  which,  in  bis  tness^e,  he  dedares 
"  as  plainly  unconstitutional  as  any  that  can 
be  imagined."  If  that  be  so,  why  should  he 
not  violate  them?  If,  therefore,  the  judgment 
of  the  Senate  shall  sustain  us  upon  the  other 
articles,  we  slmll  take  judgment  upon  this  by 
confession,  as  the  respondent  declare?  in  the 
same  message  that  be  does  not  intend  to  exe- 
cute tbem. 

To  the  bar  of  this  high  tribunal,  invented 
with  all  its  great  power  wd  duties,  the  House 
of  Representatives  has  bronght  the  President 
of  the  United  States  by  the  most  solemn  form 
of  accusation,  charging  him  with  high  crimes 
and  misdemeanors  in  office,  as  set  forth  in  the 
several  articles  which  I  have  thus  feebly  pr»' 
sented  to  yonr  attention.  Now,  it  seems  neoes- 
Bory  that  I  should  briefly  tooch  upon  and  bring 
freshly  to  yeur  remembrance  the  history  of 
some  of  the  events  of  his  administration  of 
affairs  in  hishigh  office,  in  order  that  the  intent* 
with  which  and  the  purposes  for  which  tkm 
re^ondent  committed  tlie  acts  alleged  i^^sat 
him  may  be  Ailly  understood. 

Upon  the  first  reading  uf  the  articles  of  im- 
peachment the  question  might  have  arisen  in 
the  mind  of  some  Senator,  Why  are  theae  acts 
of  the  President  only  presented  by  the  Hoase 
when  history  inform*  u*  that  ot£ers  eqna^y 
dangerous  to  tlie  liberties  of  the  people,  if  not 
more  so_,  and  others  of  equal  nswrpatioo  of 
powers,  if  not  greater,  are  passed  by  in  silence  t 

To  each  possible  inqairy  we  reply :  that  the 
acts  set  out  in  the  first  eight  articles  are  bat 
the  culmination  of  a  series  of  wrongs,  malfeas- 
ances, and  nsnrpations  committed  by  the  re- 
spondent, and  therefore  need  to  be  examined 
in  the  light  of  his  preoeifent  and  coneomitant 
acts  to  grasp  their  scope  and  design.  The  last 
three  articles  presented  show  the  perversity 
and  malignitv  with  which  he  acted,  so  that  the 
man  a*  be  is  known  to  ns  may  be  clearly  spread 
upon  record  to  be  seen  and  known  of  all  men 
hereafter. 

What  has  been  the  respondent's  eonrae  of 
administration?  For  the  evidence  w«  rely 
upon  comaiun  fame  and  ourrent  history  aa  suf- 
ficient proof.  By  the  common  law  common 
fiuiie,  " n  ortotor  apt<d  bonos  et  ■graves,"  was 
ground  of  indictment  even  ;  more  than  two 
hundred  and  ibrtyyean  ago  it  was  determined 
in  Parliament  "  that  common  fame  is  a  good 
ground  for  the  proceeding  of  this  House,  eitiier 
to  inquireofhereor  to  transmit  the  complaint, 
if  the  House  find  cause,  to  the  king  or  lords." 

Now,  is  it  not  well  known  to  sill  good  and 

5 rave  men  "  6o;»o»  et  graves"  that  Andrew 
ufanson  entered  the  office  of  President  of  the 
United  States  at  the  close  of  the  armed  rebel- 
lion making  loud  denunciation,  frequently  and 
everywhere,  that  traitors  ought  to  oe  punished 
and  treason  should  be  made  odions ;  that  the 
loyal  and  true  men  of  the  South  should  be  fos- 
tered and  encouraged ;  and,  if  there  were  bat 
few  of  them,  to  such  only  should  be  given  in 
charge  the  reconatruolion  of  the  disorgaanted 
States? 

Do  not  all  men  know  that  soon  afterward  be 
changed  his  course  and  only  made  treason 
odious,  so  fiu:  as  he  was  eouoerned,  by  appoint- 
ing traitors  to  office  and  by  an  indiscriminate 
pardon  of  all  who  "came  in  unto  him?"  Who 
does  not  know  tliat  Andrew  Johnson  initiated, 
of  his  own  will,  a  course  of  reconstmetion  of 
the  rebel  States  which  at  the  time  be  claimed 
was  provisional  only,  and  until  the  meeting  of 
Congress  and  its  action  thereon  1  Who  does 
not  know  that  when  C<mgre8s  met  and  under- 
took to  legislate  upon  the  very  subject  of  re- 
constmetion of  which  he  had  advised  them  in 
bis  message,  which  they  alone  had  the  consti- 
tutional power  to  do,  Andrew  Johnson  last 
aforesaid  again  changed  his  coarse,  and  de- 
clared that  Congress  had  no  power  to  legislate 
upon  that  subject ;  that  the  two  Houses  had 
only  the  power  aeparaielj/io  judge  of  the  quali- 
fications of  tlie  members  who  might  be  sent  to 
each  by  rebellious  constituencies,  acting  under 
State  organizations  which  Andrew  Johnson 
had  called  into  existence  by  his  late.^^,  the 
electors  of  wbtoh  were  voting  by  his  permis- 
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sion  sad  ondwr  fciii  limiutiona?  Who  does  not 
know  that  when  Congress,  aMuming  its  right- 
fill  power  to  propose  amendments  to  the  Con- 
stitotioo,  had  passed  sach  an  amendment,  and 
had  sobmitted  it  to  the  States  as  a  measure 
of  pacification,  Andrew  Johnson  advised  and 
•oanseled  the  Legislatures  of  t^  States  lately 
ia  rebellion,  as  well  as  others,  to  reject  the 
amendment,  so  that  it  might  not  operate  as  a 
law,  and  thus  establish  eqaality  of  safirage  in 
all  tbe  States  and  eqijalitj  of  right  in  the  mem- 
bers of  the  Electoral  College  and  in  the  num- 
ber of  the  Representatives  to  the  Congress  of 
die  United  Ststea? 

Lest  any  one  should  doubt  the  correctness 
•f  this  piece  (tf  history  or  the  truth  of  this  com- 
noB  iiMDe  we  shall  show  yon  that  while  the 
L^tstatare  of  Alabama  was  deliberating  npon 
the  recensideratios  of  the  vote  whereby  it  had 
rejected  the  coDCtitutianal  amendment,  the  fact 
beidg  broa^t  to  the  knowledge  of  Andrew 
Johnson  and  Lis  advice  asked,  he,  by  a  tele- 
nspiiic  message  ander  his  own  hand,  hen  to 
ht  produced,  to  show  his  intent  and  purposes, 
■dviaed  the  Legislature  against  passing  the 
Amendment,  and  to  remain  firm  in  their  oppo- 
nlion  to  Congress.  We  shall  show  like  advice 
of  Andrew  Jounson,  upon  the  same  Bubjeet,  to 
the  L^stetnre  of  Soutii  Carolina,  and  this, 
too,  in  the  winter  of  1867,  after  the  action  of 
Congreaa  ID  prepoan^theeoastitational  amend- 
ment had  been  sustaiiici!  in  the  previoas  elec- 
tion by  an  overwhelming  majority.  Thus  we 
charge  that  Andrew  Johnson,  President  of  the 
United  States,  not  only  endeavors  to  thwart 
the  constitutional  action  of  Congress  and  bring 
it  to  naught,  but  also  to  hinder  and  oppose  the 
execution  of  the  will  of  the  loyal  people  of  the 
United  States  expressed,  in  the  only  mode  by 
which  it  can  be  done,  throngh  the  ballot-box,  in 
die  election  of  their  Kepresentali  res.  Who  does 
not  know  that  from  tlte  hour  he  began  these 
his  osarpations  of  power  he  everywhere  de- 
nounced Congress,  the  legality  and  constitu- 
tionality of  its  action,  and  defied  its  legitimate 
powers,  and,  fi>r  that  purpose,  announeed  his 
intentions  and  carried  oat  his  purpose,  as  far 
as  he  was  able,  of  removing  every  true  man 
from  office  who  sustained  the  Congress  of  the 
United  States?  And  it  is  to  carry  out  this 
plan  of  action  that  he  claims  the  unlimited 
power  of  removal,  for  the  illegal  exercise  of 
which  he  stands  before  yon  this  day.  Who 
does  not  know  that,  in  pursuance  of  the  same 
plan,  he  oaed  his  veto  power  indiscriminately 
to  prevent  the  passage  of  wholesome  laws  en- 
acted for  the  pacification  of  the  country  ;  and 
whea  laws  were  pasKd  by  the  conelitutional 
majority  over  his  vetoes  he  made  the  most 
determined  opposition,  both  open  and  covert, 
to  them,  and,  for  the  pnrpoae  of  making  that 
oppoation  efFeetnal,  he  endeavored  to  array 
ana  did  array  all  the  people  lately  in  rebellion 
to  set  themselves  against  Congress  and  against 
the  true  and  loyal  men,  their  neighbors,  so  that 
murders,  assassinations,  and  massacics  were 
rife  all  over  the  southern  Slates,  which  he  en- 
couraged by  his  refnsal  to  consent  that  a  single 
marderer  be  punished,  though  thousands  of 
good  men  have  been  slain ;  and,  further,  that 
Ee  attempted  by  military  orders  to  prevent  the 
ezecntiou  of  acts  of  Congress  by  the  military 
eeomandera  who  were  charged  therewith. 
These  and  his  concurrent  acts  show  conclu- 
sively that  his  attempt  to  get  the  control  of  the 
military  force  of  the  Qovernment,  by  the  seiz- 
ing of  the  Department  of  War,  was  done  in 
parsnimce  of  his  general  design,  if  it  were  pos- 
sible, to  overthrow  the  Congress  of  tho  United 
States ;  and  he  now  claims  by  his  answer  the 
right  to  control  at  his  own  will,  for  the  execu- 
tion of  this  very  design,  every  officer  of  the 
Anny,  Nai^,  civil,  and  diplomatic  service  of 
the  United  States.  He  asks  you  here,  Senators, 
by  your  solemn  adjudication,  to  confirm  him 
in  that  rig^t,  to  invest  him  with  that  power,  to 
be  used  with  the  intents  and  for  the  purposes 
which  be  has  already  shown. 

The  responsibility  is  with  you ;  the  safeguards 
of  the  Constitution  ugaiusi  usurpation  are  in 
yovr  hands;    the  intereeta  and  hopes  of  free 


isstitntieDS  waitupon  yonrverdict.  The  House 
of  Representatives  has  done  its  duty.  We 
have  presented  the  facts  in  the  constitutioaal 
manner;  we  have  brought  the  criminal  to  yoar 
bar,  and  demand  judgment  at  your  hands  for 
his  so  great  crimes. 

Never  again,  if  Andrew  Johnson  go  quitand 
free  this  day,  can  the  people  of  this  or  any 
other  country  by  constitutional  checks  or  guards 
stay  the  usurpations  of  executive  power. 

1  speak,  therefore,  not  the  language  of  exi%- 
geration,  but  the  words  of  truth  and  soberness, 
that  the  future  political  welfare  and  liberties 
of  all  men  hang  trembling  on  the  dccisioo  of 
the  hour. 

A  Briff  of  the  Anthorlties  upon   the  Law 
of  Impeachable  Crimes  and  Misdemeanors, 
prepared  by  Hon.'VfihUAU  Lawiiesce,  M.  C, 
of  Ohio;   revised  and  presented  by  B.  P. 
IJuTi.KK,  of  Massachusetts,  one  of  the  Man- 
agers, as  a  part  of  his  opening  argument  on 
the  Impeachment  of  the  President. 
In  order  to  ascertain  the  impeachable  char- 
acter of  an  act  done  or  omitted  reference  must 
be  had  to  the  Constitution,  expounded  as  it  is 
by  history,  by  parliamentary  and  common  law. 
The  proviiiions  of  the  Constitution  which 
relate  to  or  illustrate  the  law  of  impeachment 
are  these: 

"Xho  Qoaso  of  Itcpresontativcs  shall  ehoose  their 
Spca1<er  and  other  officers,  anil  alinll  liare  tUo  sole 
power  of  impeachment."    (Art.  1.  boo.  2.) 

"Tho  Sanato  shall  hayo  the  sole  power  to  try  all 
impeiiohmontA.  When  sUting  for  that  purposo  they 
shall  bo  on'oath  oratHrmalion.  "When  the  President 
of  the  United  States  is  trieil  the  Chief  JuaLioe  shall 
preeido;  and  no  person  shall  beconvietcd  without 
thouoDCurrunceof  twotUinUof  thoiuemborspresont. 

"Judgment  in  causes  of  iinpctichment  shall  not 
extend  further  than  to  removal  from  olHoe,  and  dis- 
qualification to  hold  and  enjo^  any  oftloo  of  fapn^r. 
trust,  or  profit  under  the  United  Stiitcs;    but  the 

5)arty  convicted  shall  nevcrthelci'sbo  liable  and  eub- 
cct  to  indictment,  trial,  Judgment, and  ponUbment, 
accordinc  to  law."    (Art.  1,  sec.  3.) 

"in  ease  of  the  removal  of  the  President  from 
office,  or  of  his  death,  rc«ignalion,oriniil)iIityto  dis- 
efaarge  the  powers  and  duties  of  the  said  office,  the 
same  shall  devolre  on  the  Vice  Pcesident.  and  the 
CoOKrcsd  inay  by  law  provide  fur  the  ca^e  of  removal, 
death,  resignation,  rtr  inability,  both  of  tho  Presi- 
dent and  Vice  President,  declaring  what  officer  uhall 
then  act  ai  President,  and  such  ofiiuer  shall  aet 
accordingly,  until  the  disability  bo  removed  or  a' 
President  shall  bo  elected."    (Art.  2,  see  1.) 

"  The  Presieent  shall  be  Coraraander-in-Ohiof  of 
tho  Army  and  Navy  of  tho  Uuitod  States,  and  of 
the  milUiaof  tho  several  States  when  called  into  tho 
actual  service  of  the  United  States;  ho  may  require 
the  opinion,  in  writinK,  of  the  prineipal  officer  in 
each  of  the  Exsoutive  DepartmenU,  upon  any  sabjeot 
rclatinttto  the  duties  of  their  respective  oiBecs;  and 
he  shall  have  ipower  to  /rant  reprieves  and  pardons 
for  offenses  against  the  United  Statos,  oxoeptinoases 
of  impeachment."    (Art.  2,  soc.  :i.*) 

"Tub  Prosidcot,  Vico  Pic^iidcnt,  and  all  civil  offi- 
cers of  tho  United  States  shall  be  removed  from  ofBee 
on  inipeaehmuat  for,  and  conviction  of.  treason, 
bribery,  or  other  high  orimoi  and  luudemeanors." 
(Art.  2,  BOO.  4.) 

"The  trial  of  nil  crimes,  except  in  cases  of  im- 
peachment, shall  be  by  jury;  and  such  trial  shall 
be  held  in  tho  Statowhers  tlie  said  crimes  shall  have 
been  committed ;  but  when  notcommitted  within  any 
State  the  trial  shall  be  at  such  place  or  plaeee  as  the 
Congress  may  by  law  hare  directed."  (Art.  3,  see.  2.) 

The  convention  which  framed  the  Constitu- 
tion on  the  subject  of  impeachment  "proceeded 
in  the  same  manner  it  is  manifest  tney  did  in 
many  other  cases ;  they  considered  the  object 
of  their  legislntiou  as  a  known  thing,  having  a 
previous  definite  existence.  Thus  existing, 
their  work  was  solely  to  mold  it  into  a  suit- 
able shape.  They  have  given  it  to  us,  not  as 
a  thing  of  their  creation,  but  merely  of  their 
modifuMtion."^ 


*  The  clauses  of  the  Constitution  which  deolaro 
that  a  party  impeaohed  shall  bo  "liable  to  indict- 
ment;" that  "the  trial  of  all  erimee,  exodpt  in  cases 
of  impeaohmont,  shall  be  by  jury;"  that  the  Presi- 
dontahall  have  power  to  grant  "pardons for  offcnsea 
against  the  UnitedStatos,  except  in  casoeof  impeach- 
ment," are  nil  either  parts  of  or  modifications  of  the 
British  constitution;  they  recognise  statutory  and 
common  law  crimes  as  a  portion,  but  not  all,  of  the 
impeachable  offcusea  hero  as  they  were  and  are  in 
England. 

t  Bayard  on  Blonnt's  Trial,  264;  and  he  added: 
"  And  therefore  I  shall  insist  that  it  remains  aa  at 
eommon  law,  (parliamentary,]  with  the  varianoeonly 
of  tho  po.^itiro  provisions  of  the  CoosliLutioo." 
(Wharton's  State  Trials,  264;  Bawleou  {k)nstitalion, 

*«•>  .       ..     , 

"  The  OonstituUou"       «       ♦       •       •       "lafsis 


Id  £nglAi>d  a  majority  of  the  lords  ioipeack, 
though,  by  commoa  law,  twelve  peers  must  be 
present  and  concur.*  Here  the  concurreaoe 
of  two  thirds  of  the  members  £of  the  Senate] 
present  is  requisite. 

In  En^nd  the  chajncter  and  extent  of  the 
punisliment  are  in  the  discretion  of  the  lords. 
Here  it  cannot  extend  further  than  to  removal 
firom  and  disoaalificatioo  to  hold  office. 

In  England  "  all  the  king's  subjects  are  im- 
peachable ill  Parliament."^  Here,  according 
to  the  rec:eived  construction,  "none  are  liable 
to  impeachmeat  except  offieo"*  of  the  Go«er»> 
meat."^ 

In  England  the  lords  are  not  swora  ia  try- 
ing an  impeachment,  but  give  their  decision 
upoo  their  honor.  Here  Senators  act  under 
the  solemn  sanotioa  of  an  oath  or  affirnation. 
In  England  the  crown  is  not  impeachabls. 
Here  the  President  is. 

In  England,  impeachment  may,  to  some  ex- 
tent, be  regarded  as  a  mode  of  trial  designed, 
irUer  alia,  to  punish  crime,  though  not  ea- 
tirely  so,  since  a  jitdgment  on  an  impeach- 
ment is  no  answer  to  aa  indictment  in  the 
kind's  bench.  II  Here  impoacfament  is  onljr 
designed  to  remove  unfit  persons  from  office ; 
and  the  party  convicted  is  subject  to  indict- 
ment, trial,  aad  puaishmeat  lu  the  proper 
courts. 

It  is  absurd  to  say  that  impeachment  is  here 
a  mode  of  procedure  for  the  pitni§hmeiU  qf 
erime,i  when  the  Constitution  declares  its 
object  to  be  remmxdfrom  and  ditqiudifieaUoB 
to  /told  office,  and  that  "the  party  convicted 
shall  nevertheless  be  liable  and  subject  to 
indictment,  trial,  judgnient,  and  punishment* 
according  to  law,"  for  his  "  crime*." 

Sutyect  to  these  modifications,  and  adopt- 
ing the  recognized  rule,  that  the  Coustitutioa 
should  be  construed  so  as  to  be  eqnal  to  every 


to "  *  *  *  •  "  impooohmont  without 
defining  iL  It  assumes  the  oxistcmoo  "  *  *  « 
•  and  silently  points  as  to  English  precedents 

for  knowledge  of  details.  Wo  ore  rcmjnaod  of  the 
statement"  •  »  •  •  "that 'the  Consti- 
tution is  an  instrument  of  enumeration  and  not  of 
dcfiiiiiioo.'"  (Profcisor  Dwiglit,  6  Am.  Law  Bog.,  N. 
8.,  257J 

•  6  Comyn's  Digest,  808,  PartiamaU  h. 

1 2  WooddesolTs  Lectures,  602. 

tin  Chase's  Trial  Mr.  Rodney  "nttorly  diselaimed 
tho  idea  that"  any  balo^icer*  weroljabletolmpeaob- 
ment, 

Wharton  says,  in  reference  to  Blount's  trial:  la 
a  legal  point  of  view  all  that  this  case  deeidos  ie  that 
a  Senator  of  the  United  Statos  who  hng  been  expelled 
from  his  scat  is  not,  after  such  expulsion,  snbioot  to 
impeachment,  and  perhaps  from  this  the  broader 
proposition  may  be  drawn  that  none  are  liable  to 
irapeacliment  except  officers  of  the  tJovcroment.  la 
the  technical  sense,  excluding  thereby  members  of 
the  national  Legislature.  Afterward,  from  tho  expul- 
sion of  Mr.  Smith,  a  Senator  from  Ohio,  for  connec- 
tion with  Burr's  conspiracy,  instead  of  his  impeaeb- 
ment,  tho  samo  implication  arises,"  (Wharton's 
State  TriaN.  317,  note.) 

In  this  r-tise  Mr.  Bay.Trd  maintained  "  that  (iff.p«r- 
toiu"  »  *  «  •  "are  liable  to  impench- 
mcnt;"  that  the  Constitution  docs  not  define^  the 
cases  or  describe  the  persons  designed  lu*  the  objects 
of  impeachment.  "We  are  desiKnedly  left  to  tho 
regulations  of  tho  common  (parlinmcntary]  law." 
This  vie  wis  con  firmed  by  tho  fact  that  art. '2,  sec.  4,  tm- 
ptfrativcfi/  requires  "removal  from  office"  in  case  of 
tho  Vre:<i'lent,  Vice  President,  and  officers,  while 
ort.  1.  see.  :i.  seems  to  admit  of  less  punishment  than 
this,  and  wliich  must,  therefore,  apply  to  persons 
other  than  officers.  (SceWicklilTe'sargumentjPcck's 
Trial,  Snii.)  The  constitution  of  New  York  ot  1777  is 
•aid  to  have  been  the  model  Irom  which  the  impeach- 
ment oluu^jes  of  thoOoustitution  of  the  United  States 
were  cctiicd.  (6  Am.  Law  Keg..  N.  S.,  277.)  That 
ofNewVork  limitsimpeHchinciitstooffiecrsin  terms; 
that  of  tho  United  States  doe^  not.  There  may  bo 
agents  iiud  others  for  whom  impeachments  would  bo 
salutary. 

In  Bngland  military  and  naval  officers  ore  im- 
peach able.  If  a  military  or  naval  officer  here  shonld 
conspire  with  the  President  to  overthrow  Congress 
the  impeachment  of  both  would  be  a  necessary  pro- 
tection, which  it  may  bo  doubted  if  the  Constitution 
intondod  to  surrender.  In  such  case  a  court-martial 
oould  not,  against  the  President's  will,  remove  from 
office;  impeachmcntalono  would  be  effectual.  (Whar- 
tou's  State  Trials.  290.) 

IFUiharrit't  Cbm,  6  Am.  Law  Reg.,  N.  6.,  281. 

{  "  ImpeaobmeBt  is  aprooeodin^  purely  of  apolit- 
ical nature.    It  is  not  somuohdesigaod  to  punish  the 
olfcndor  aa  to  secure  th*  State.    It  touches  neither 
I  bis  person  nor  his  property,  but  simply  divests  bim 
I  of  his  political  capacity."     (Bayard sbuooch  oa 
I  Blouut's  Xrial;  Wltarl«A'8  Stole  ttaia,  2C3J 
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SUPPLEMENT  TO 


o«OMion  wbich  might  call  for  its  exercise,  and 
adeqoate  to  accomplish  the  parposes  ef  its 
ftamers,  impeachment  remains  here  as  it  was 
recognized  in  England  at  and  prior  to  the 
adoption  of  the  Constitatioa. 

These  limitations  were  imposed  in  view  of 
the  abuses  of  the  power  of  impeachment  in 
BngliA  history.* 

These  abases  were  not  gnarded  against  in 
our  Constitation  by  limiting,  dining,  or  re- 
ducing impeachable  crimeB,  since  the  same  ne- 
cessity existed  here  as  in  England  for  the  rem- 
edy of  impeachment,  but  by  other  lafegvarda 
thrown  around  it  in  that  instrument.  It  will 
be  observed  that  the  "sole power  cf  impeach- 
ment "  is  conferred  on  the  House,  and  the  sole 
power  of  trial  on  the  Senate  by  article  one, 
sections  two  and  three.  These  are  tiie  only 
jwrisdictioital  daases,  and  they  do  not  limit 
impeachment  to  crimes  or  misdemeanors.  Nor 
is  it  elsewhere  so  limited.  Section  four  of  arti- 
cle two  only  makes  it  imperative  when  "the 
President,  Vice  President,  and  all  civil  officers" 
are  convicted  "of  treason,  bribery,  or  other 
highf  crimes  and  misdemeanors,"  that  they 
«mM  be  remored  firom  office,  t 

Bnt,  80  far  as  the  questions  now  before,  the 
country  are  concerned,  it  is  not  material 
whether  the  words  "treason,  bribery,  or  other 
high  crimes  and  misdemeanors ' '  confer  or  limit 
jurisdiction,  or  only  prescribe  an  vmperative 
ptmithmtnt  as  to  officers  or  a  elass  6f  cases, 
since  every  act  which  by  parliamentary  nsage 
is  impeaefaable  is  defined  a  "high  crime  or 
misdemeanor ;"  and  these  are  the  words  o  f  the 
British  constitation  which  describe  impeach- 
able conduct.  II  There  may  be  cases  appropri- 
ate for  the  exercise  of  the  power  of  impeach- 
ment where  no  crime  or  misdemeanor  has  been 
gommitted. 

As  these  words  are  copied  by  oar  Constitu- 
tion from  the  British  constitutional  and  parlia- 


*  Tlio  earliest  recorded  instance  of  impeachment 
by  the  Commons  at  tho  bar  of  tho  House  of  Lords 
was  in  the  reign  of  Edward  III.  (137U.)  Before  tiiat 
time  the  Lords  appcur  to  liave  tried  both  peers  and 
commoners  for  great  public  offenses,  but  not  upon 
complaints  addressed  to  them  by  tho  Commons. 
During  tho  ncxtfourroigns  cascsof  regular  impcnch- 
lueut  were  frequent:  but  no  instances  occurred  in 
the  reigns  of  Edward  IV,  Henry  VU.  Henry  VUl, 
Edward  VI,  Queen  Mary,  andtiuecn  Elizabeth. 

** Tho  institution  llad  fallen  into  disuse, "(says  Mr. 
Hallam,  1  Const.  Hist.,  357.)  "  partly  from  tho  loss 
of  that  control  which  the  Commons  had  obtained  un- 
der Richard  1 1  and  the  Lancasteriau  kings,  and  partly 
from  the  preference  the  Tudor  princes  had  given  to 
bills  of  attainder  or  of  pains  and  penalties,  when 
they  wished  to  turn  tho  arm  of  Parliament  against 
an  obnoxious  subject." 

"Prosecutions,  also,  in  the  Star  Chamber,  during 
that  time,  were  perpetually  reported  to  by  the  Crown 
for  the  punishment  of  .Slate  olTcndcrs.  In  tho  reiga 
of  James  Ithe  practice  of  impcachmentwaa  revived, 
and  was  used  wiih  prc;4i  energy  by  the  Commons, 
both  as  an  inslrumeuL  of  |>opular  power  and  for  tho 
furtherance  of  public  justice. 

"Between  the  year  1(320,  when  Sir  Giles  Mompes- 
son  and  Lord  Bacon  were  impeached,  and  tho  revo- 
lution in  ItiSS,  there  were  about  forty  cases  of  im- 
peachment. In  the  reigns  of  William  III,  Queen 
Anne,  and  George  I,  there  were  fifteen ;  and  in  tho 
reign  of  George  II  none  but  that  of  Lord  Lovat,  in 
1746,  for  high  treason.  Tho  last  memorable  cases  arc 
tho!<e  of  Warren  Hastings  in  17l<8,  and  Lord  Melville 
in  1803."  (May  on  Parliament,  49,  50;  Ineersoll's 
.speech  on  Blount's  Trial,  Wharton's  State  Trials,  2S5; 
4.  Hatsell,  pastim.) 

t  The  word  "  hi(h"  applies  «a  well  to  "  misde- 
meauon"a8to"eriines."   (2  Chase's  Xrial.  383.) 

tOn  Chue's  trial  Mr.  Rodney  so  armed;  and  so 
Wiokliffo  on  Peck's  trial.  309.  Id  Blount's  trial  Mr. 
InsersoU  insisted  that  art.  2,  see.  4,  designates  "  the 
ozteDl  of  the  power  of  impeachment  both  as  to  the 
offonns  and  the  potsora  liable."  (Wharton's  State 
'i'rialt.  3St;  see  p.  99  per  Harper.) 

14  Uatsell'a  Preeedents.  73-76. 

By^the  constitution  of  the  State  of  JKassaohnsetts 
thebenateit  "to  hear  and  determine  all  impeach- 
ments made  by  the  Houseof  Representatives  against 
any  ofiScer  or  otBoers  of  the  Commonwealth  for  mis- 
conduct and  maladministration  in  office." 

On  the  trial  of  Judge  Preaeott  in  1821.  Mr.  Blake 
in  defense,  referrinr  to  th e  words  mwcoiufuct  an d  ma/- 
adrnmittration,  saia :  **  What,  then,  are  the  legal  im- 
port and  signifioation  of  these  tormsT  We  answer 
precisely  the  same  as  of  erima  and  mitdtmeanon; 
that  they  are  in  every  respect  eqaivalont  to  the  more 
iiimiUar  terras  that  "are  employed  by  the  constitution 
of  Great  Britain  in  its  description  of  impeachable 
offences,  subject  only  to  the  wholesome  limitation 
which  in  this  Commonwealth  confines  this  extraordi- 
nary method  of  trial  to  the  offioial  inisdemeannra  of 
public  fanetioaanee."    (ftescott's  Trial,  117, 118.) 


mentary  law,  they  are,  so  far  as  applicable  to 
our  institutions  and  cotidition,  to  be  interpreted 
not  by  English  municipal  law,  but  by  tae  Ux 
parliamentaria.  * 

When,  therefore,  Blackstonef  says  that  "an 
impeachmentbeforethe  Lords  by  the  Commons 
of  Great  Britain  in  Parliament  is  a  prosecution 
of  the  already  known  and  established  law,  and 
has  been  frequently  pnt  in  practice,"  he  must 
be  understood  to  refer  to  the  "established" 
parliamentary,  not  common  municipal  law,  as 
administered  in  the  ordinary  courts,  for  it  was 
the  former  that  had  been  frequently  put  in 
practice. 

Whatever  "crimes  and  misdemeanors"  were 
the  subjects  of  impeachment  in  England  prior 
to  the  adoption  of  our  Constitution,  and  as 
understood  by  its  framers,  are,  therefore,  sub- 
jects of  impeachment  before  the  Senate  of  the 
United  States,  subject  only  to  the  limitations 
of  the  Constitution. 

The  framers  of  our  Constitution,  looking  to 
the  impeachment  trials  in  England,  and  to  the 
writers  on  parliamentary  and  common  law,  and 
to  the  constitutions  and  usages  of  onr  own 
States,  saw  that  no  act  of  Parliament  or  of 
any  State  Legislature  ever  undertook  to  define 
an  impeachable  crime.  They  saw  that  the 
whole  sy.stem  of  crftnes'  as  defined  in  acts  of 
Parliament  and  as  recognized  at  common  law, 
was  prescribed  for  and  adapted  to  the  ordinary 
courts.  (2  Hale,  PI.  Crown,  ch.  20,  p.  150 ; 
6  Howell  State  Trials,  813,  note.) 

They  saw  that  the  High  Court  of  Impeach- 
ment took  jurisdiction  of  cases  where  no  in- 
dictable crime  had  been  committed,  in  many 
instances,  and  there  were  then,  as  there  yet 
are,  "two  parallel  modes  of  reaching"  some, 
bnt  not  all  offenders:  one  by  impeachment, 
the  other  by  indictment. 

In  such  cases  a  party  first  indicted  "  may  be 
impeached  afterward,  and  the  latter  trial  may 
proceed  notwithstanding  the  indictment."  X 
On  the  other  hand,  the  king's  bench  held  in 
Fitzharris's  eate  that  an  impeachment  was  no 
answer  to  an  indictment  in  that  court.  || 

The  two  systems  are  in  no  way  connected, 
though  each  may  adopt  principles  applicable 
to  the  other,  and  each  may  shine  by  the  other's 
borrowed  light. 

With  these  landmarks  to  gaide  them,  our 
fathers  adopted  a  Constitution  under  which 
official  malfeasance  and  uonfeasance,  and,  in 
some  cases,  misfeasance,  may  be  the  subject 
of  impeachment,  although  not  made  criminal 
by  act  of  Congress,  or  so  recognized  by  the 
common  law  of  England  or  of  any  State  of  the 
Union.  They  adopted  impeachmentasameans 
of  removing  men  from  office  whose  miscon- 
dnct  imperils  the  public  safety  and  renders 
them  unfit  to  occupy  official  position. 

All  this  is  supported  by  the  elementary  writ- 


•  PmnoeJ:va.Z)ta{o0ue, 2 Peters, 2-18.  Wbenforeign 
statutes  ore  "adopted  into  our  legislation  the  known 
and  settled  construction  of  those  statutes  by  courts 
of  law  has  been  considered  as  silently  incorporated 
into  the  acts."  (  United  Staitt  vs.  Janei,  3  Wash.  C.  C. 
R.,  209;  Ex  pnric  Hall.  1  Pick.,  281;  Sedgwick  on 
Stat.  p.  262,  426;  Story  on  Const,,  sec,  797;  Rawlo  on 
Const., 200.)  Tbisauthorsaysin reference toimpeoch- 
m'^Tits.  **M  0  must  have  recourse  to  tho  common  law 
of  KiiKlanii  for  the  definition  of  them;"  that  is,  to 
the  common  parliamentary  law.  (ii  Whcaton,  610;  1 
Wood,  and  Minot.  448.) 

Tho  Constitution  contains  inht'rent  evidence  of 
this.  By  it  "treiuson,  bribery,  and  other  high  crimes 
and  misdemeanors"  arc  impeachable.  "  Treason" 
is  defined  in  the  Constitution  ;  "  bribery"  is  not;  and 
it  therefore  means  what  the-common  lawhasdefincd 
it.  As  the  Constitution  thusitsclf  resorfsto  theoom- 
mon  and  parliamentary  law  for  the  definition  of  its 
terms,  the  words  "  high  crimes  and  misdenioanorB" 
are  to  be  interpreted  by  the  same  codes.  They  are 
as  completely  included  as  though  every  crime  had 
been  specifically  named.  Whatever  by  the  common 
law  was  treiu'-on  and  which  is  not  covered  b_y  the 
definition  in  the  Constitution  which  defiixid  it  for 
the  ordinary  courts,  is  still  impeachable  crime  so  far 
as  applicable  to  our  institations. 

t  4  Blaokstonc's  Com.,  260,  read  in  Oxford  1759.  He 
says,  also :  "  It  may  happen  that  a  sohjeet  intrusted 
with  the  administration  of  public  affairs  may  infringe 
the  rights  of  the  people  ana  be  guilty  of  sooh  crimes 
as  the  ordinary  magistrate  either  dares  not  or  eminot 
PHIimA,"  that  is,  cannot  panish  because  not  falling 
within  his  jurisdiction. 

t  Slafford't  Trial,  7  Howard's  Stale  Trials,  1297. 

1 6  Am.  Law.  Reg.,  N.  S.,  252. 


ersy  both  English  and  American,  on  parlia- 
mentary and  common  law ;  by  the  English  and 
American  usage  in  cases  of  impeachment ;  by 
the  opinions  of  the  framera  of  the  Constitu- 
tion ;  by  contemporaneous  construction,  all 
uncontradicted  by  any  author,  authority,  case, 
or  jurist,  for  more  than  three  quarters  of  a 
century  after  the  adoption  of  the  Constitotinn. 

The  authorities  are  abundant  to  show  that 
the  phrase  "  high  crimes  and  misdemeanors," 
as  used  in  the  British  and  our  Constitation, 
arc  not  limited  to  crimes  defined  by  statute  or 
as  recognized  at  common  law.* 

Christian,  who  may  be  supposed  to  have 
understood  the  British  constitution  when  he 
wrote,_  says :  "  When  the  words  high  crime* 
and  misdemeanors  are  nsed  in  prosecutions  hj 
impeachment,  the  words  high  crimes  have  oo 
definite  signification,  but  are  used  merely  to 
give  greater  solemnity  to  the  charge."! 

Wooddeson,^  whose  lectures  were  read  at 
Oxford  in  1777,  declared  that  impeachment* 
extended  to  caaes  of  which  the  ordinary  court* 
had  no  jurisdiction.    He  say* : 

"Magistratosandoffieen"  •  •  •  •  "maa 
abuse  tbeir  delegated  powers  to  the  extensive  detnr 
ment  of  the  community,  and  at  tho  same  time  in  a 
manner  not  properly  eo^tmiie  b^ore  th*  ordinary 
UHntnaU." 

And  he  proceeds  to  say  the  remedy  is  by 
impeachment. 

English  history  presents  many  example*  of 
this  kind.  II 

*  If  an  aot  to  be  impeachable  must  be  indictable, 
then  it  might  be  nrged  that  every  act  which  is  indicta- 
ble must  be  impeachable.  Bnt  this  has  never  been 
pretended.  As  the  Senate  most,  therefore,  decide 
what  acts  arc  impeachable  It  cannot  be  governed  by 
their  indictable  character. 

t  Note  to  4  Blackstcne,  h. 

1 2  Wooddeson's  Lectures,  596. 

I  See  Comyn's  Digest,  tit.  'ParliamaU.  "In  1388 
there  are  several  proceedings  before  the  Lords  against 
the  Archbishop  of  York  and  other  great  offieen  and 
against  several  of  the  jad^ee,  for  baviag  given  eztra- 

i'adioial  opinions  and  misinterpreting  the  law:"  4 
[atsel.  76:  and  in  a  note  it  is  said  the  Lords  de- 
termined that  snoh  cases  "  cannot  be  tried  eltewkere 
tKan  in  Farlianumt,  nor  by  any  other  law  than  the  law 
and  course  of  Parliament."       •       •       t       • 

It  is  elsewhere  said,  "such  kind  of  misdeeds  as 
pecniiarly  injure  the  Commonwealth  by  the  abuse  of 
high  offiees  of  tmet  are  the  most  proper"       *       * 

*  *  "grounds  for  this  kind  of  proseeutionL 
Thus"  •  •  »  •  "if  the  judges  mislead 
their  sovereign  by  nneonstitntional  opinions,  if  any 
other  mafistrate  attempt  to  labvart  the  fimdameotal 
laws  or  introduce  arbitrary  power."       •       •       • 

*  "So  when  a  lord  chancellor  has  been  thought  to 
pnt  the  3''al  to  an  igaominions  treaty;  a  lord  admiral 
to  neglect  the  aafegoard  of  the  sea;  on  emboesador  to 
betray  his  trust;  a  privy  counselor  to  propound  or 
support  pernicious  and  dishonorable  measures,  &c., 
to/'  (2Wnoddcson'8Leotares,602; lBlaokstone.257.) 

In  the  Virginia  eonventioa. Madison  said.  "If  the 
President  got  up  a  treaUr  by  surprise  he  would  be 
impeached."    (3  Eliot's  Debates,  660,  a6,  514,  496.) 

In  Ohio,  before  it  was  settled  that  the  courts  had 
power  to  declare  legislativeootsanmnstimtioaal,  one 
judge  of  the  supremo  court  and  one  president  judga 
of  the  common  pleas  were  tried  on  impeachments  for 
the  exercise  of^  tbis  power,  and  each  escaped  con- 
viction by  only  one  vote.  C20  Ohio  Rep.,  Appendix, 
p.  8.) 

"'The  Duke  of  Suffolk  was  impeached  for  neglect 
of  duty  as  an  embassador :  the  Earl  of  Bristol  that  be 

gave  oounsel  against  a  war  with  Spain,  whose  king 
ad  affronted  the  English  nation;  the  Duke  of  Buck- 
ingham that  he,  being  admiral,  neglected  the  safe- 
guard of  the  sea;  Michael  de  la  Pole  that  he,  being 
obaDceltor,  acted  contranr  to  bis  duty:  the  Dnke  of 
Buckingham  for  having  a  plurality  of  office:  and  he 
whom  tlio  poet  calls  the  greatest,  wisest,  meanest 
of  mankind,'  for  bribery  in  his  office  of  lord  chancel- 
lor ;  the  Lord  Finch  for  unlawful  methods  of  enla«g* 
ing  tbe  forest,  in  his  office  of  assistant  to  the  justioea 
on  Eyta;  the  Earl  of  Oxford  for  selling  goods  to  his 
own  use  captured  by  him  as  admiral  witnout  aeconnt- 
ing  for  a  tenth  to  others."  (Ingersoll's  Speeeb  oa 
Blount's  Trial.  Wharton's  State  Trials.  291.) 

Dr.  Sachevorel  was  impeached  for  preaching  an 
improper  sermon.  (Harper's  Speeoh,  Blount's  trial, 
Wharton,  SOL) 

"Andrew  Ilorne,  in  his  Mirror  of  Justice,  men- 
tions many  judgos  puni:!hed  by  King  Alfred  before 
theconquest  for  corrupt  judgments."  •  •  • 
*  "Oarstories mention  many  punishedia  the  time 
of  Edward  I;  our  Parliament  rolls  of  Edward  Ill's 
time,  of  Richard  II's  time  for  the  pemieioiu  reaoln- 
tiont  given  at  Nottingham  Castle,  afford  example* 
of  this  kind.  In  later  times,  tbe  Parliament  jonmals 
of  18  and  21  Joe,  the  judgment  of  the  ship-money  in 
the  time  of  Charles  I  questioned,  and  tho  pafticalar 
judges  impeached."  ( Vaugh..  138:  cited  in  Appendix 
to  Addison's  (Pennsylvania)  Trial.) 

Cases  decided  in  Enjsland  since  the  adoption  of  our 
Constitution  cannot  limit  the  powers  it  confers.  Bat 
no  cose  can  be  found  in  England  which  limits  im- 
peaehmsBt  to  crimes  indictable  by  comioou  law  er 
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Indeed,  the  wont   "  miidemeanor"   haa  a 
comntoH-lav),  s  parliamentary,  and  a  popular 


let  of  Parliament.  Th«  power  of  impeachment  for 
olensm  atcainA  the  State  haa  been  distinctly  and 
coulinuousJy  maintalDed. 

The  caiie  of  the  Karl  of  (Xarendon  sastains  thia  pofli- 
tioii.  Od  thelOth  Julv.  1663. the  Karl  ofBriatol.witb- 
mit  any  action  of  toe  Uommons,  presented  to  the 
Hoiue  of  Lord*  "artiolea  of  high  treaaon  and  other 
wiademeanora  "  aciunat  the  Lord  Cbanoellor.    One 

Wll*— 

"That  beios  in  plaeea  of  hiirh  tnut,  fto.,  he  hath 
traitoroosly  and  molioioiuly  endeavored  to  alienate 
the  hearts  or  his  inajesly'sauhjeoufrum  him  bywords 
of  his  own."  •  *  •  •  "That  bis  miOosty 
was  inclined  to  aopery,  and  had  a  desinn  to  alter  the 
religion  establishwl  in  this  kingdom." 

The  statote  13,  Charles  II,  chapter  1,  provides 
that  if  any  person  shall  maliciously  alSrm  the  king 
to  be  a  heretic  a  papivt,  or  that  ho  endeavors  to  in- 
troduce popery,  every  p4ison  shall  be  disabled  to  hold 
ofltce,  Ac, 

The  Lords  ordered  the  Chief  Jastiee  and  jodgea 
to— 

"Consider  whether  the  said  charge  hath  been 
brought  in  regularly  and  legally,  and  whether  it  may 
be  proeeeded  in,  and  how,  whether  there  be  any 
treaaoa  i«  it  or  no." 

The  judges  reported  that  they  did  not  eoosider  the 
qnestion  whether  the  impeacnment  could  be  pro- 
ceeded in  or  not  if  it  eamefrmH  tke  Cbminons,  bat  as 
the  statute  of  1  Henry  IV,  chapter  fourteen,  provides 
that  "all  appeals  of  things  within  the  realm  shall  be 
tried  and  determined  by  the  laws  of  the  court,"  arti- 
cles of  impeaebment  oould  not  be  preferred  "  by  the 
said  earl  or  any  private  person,"  that  appeals  meant 
"aeeosation  by  single  persons."  The  judges  then 
say: 

"  That  there  was  %o  ireeuon  in  the  charge,  though 
the  matters  in  it  are  alleged  to  be  (nntorotto/vdone. 
The  great  charge"  •  •  •  •  "was  that 
he  did  traitorously  and  maliciously  to  bring  the  king 
into  contempt,  and  with  an  intent  to  alien  the  peo- 
ple's affections  from  him,  say,"  Ac.  •  •  • 
*  "  And  in  like  masDor  was  moat  of  the  articles 
upon  which  the  character* of  treason  seemed  to  bo 
fixed.  I  said  that  it  is  a  tranteendeyd  mitpri^ion  or 
ttfnte  to  endeavor  to  bring  the  king  into  contempt, 
or  to  endeavor  to  alienate  ihepeople  saB'ectionafrom 
him,  but  yet  it  was  not  treaton."  •  •  •  • 
"We  did  not  meddle  wilh  anything  conecming  ae- 
easing  him  of  ii»<temMMor." 

And  so  the  Lords  resolved,  concurring  id  all  these 
opinions.    (S  Howard's  State  Trials,  318,  346.) 

The  Commons  afterward' presented  articles  of  im- 
peachment. ' 

November  16,  1867,  Sir  R.  Howard,  in  disoosaing 
'he  heads  of  charges  in  the  Commons,  said : 

"Thonyh  oommea  law  haa  Its  proper  sphere.  It  is 
not  in  this  plaoe— we  are  in  a  higher  sphere." 

Sov  ember  11.  The  Commons  resolved  to  impeach 
and  notified  the  Lords,  and  demanded  that  Claren- 
don be  aequsetered  irom  Parliamoot  and  oemmitted. 
(6  Howell.  385.) 

The  Lords  refused  until  the  articles  should  be  pre- 
sented; and  before  the  queslion  was  settled  Claren- 
don escaped  to  the  continent,  aud  the  statute  19 
Cbarlea  II,  chapter  ten,  of  Ueoembor  12,  banished 
him. 

The  Lords  therefore  decided  nothing. 

Amoos  th«  articlei  agreed  on  in  the  House  were 
these: 

12^  That  be  introduced  an  arbitrary  government 
in  bis  majesty's  plantations,  and  hath  caused  such  as 
complained  tberof  before  his  maiaaty  and  oounsel  to 
be  long  imprisoned  for  so  doing. 

XL  That  be  advised  and  eSected  the  sale  of  Dan- 
kirk  to  the  French  king,  being  part  of  his  majesty's 
dominions,  together  with  ammunition,  artillery,  and 
all  sorts  of  stores  there,  and  for  no  greater  value 
than  the  said  ammunition,  artillery,  and  stores  were 
worth. 

XVIL  That  he  was  a  principal  author  of  the  fatal 
eounsel  of  dtvidiuc  the  fleet  about  June,  1666. 

The  case  of  the  Barl  of  Orrery  proves  nothing  as  to 
the  law. 

November  25, 1660,  a  petition  was  presented  in  the 
Oouae  of  Commons  obarging  the  Sari  with— . 

"  Raising  moneys  by  his  own  authority  upon  his 
mjjesly'a  snhjeets,  deiVaadisg  the  king's  sutuccts  of 
their  eetatca.  The  money  raised  was  for  bribing  hungry 
eoortiers  to  come  to  his  ends,  and  if  the  king  would 
aot  be  hod  filly  thousand  swurds  to  compel  them." 

The  e«rl  answered  in  person  and  denied  the  charges. 
Then— 

"  The  qacation  being  propounded  that  a  day  be  ap- 
pointed lor  theaceuserstoprodncewitnfsses  to  make 
good  the  charge."  «  «  •  *  "itwasneg- 
alivad-l;a  to  118." 

It  was  then  resolved — 

"  That  the  accusation  against  the  Earl  of  Orrery  be 
left  to  be  proseented  at  law." 

It  never  was  proseeuted.  (6  Howell,  State  Trials, 
aUw) 

Sir  Adam  Blair  waa  impeached  in  1990  by  the  Cam- 


sense.     In  the  parliamentary  sense,  as  applied 
to  officers,  it  means  "  maladrainistration"  or 


"  Vow  disperriag  [distributing]  a  seditioaa  and  trea- 
r»nable  Mper,  printM  and  entitled  '  A  declaration 
of  King  James  II.' " 

On  tba  qneatien  whether  artioles  of  impeachment 
aboald  be  preferred,  Mr.  Uawles  said : 

"I  do  not  think  this  to  be  a  plain  case  of  treason 
by  statute  25  Bdward  III.  I  do  say  no  court  can 
tudin  this  offense  to  be  treason ;  and  that  ttatiUe  did 
ptaimiif  not  bind  the  »wperior  cmrt  of  Parliament  but 
the  inferior  only.  Xbe  proper  way  is  to  judge  this 
bieh  treason;  and  therefore  I  am  for  proceeding  by 
fanpeaehment." 

And  it  was  reeolvad  to  impeaeh  of  Irigh  treaaoa. 


April  7. 1690,  ho  was  odnittcd  to  bail,  and  at  the 
next  session  of  Parliament  he  was  discharged  from 
baU. 

Here  was  a  case  in  which  there  was  ofearly  no  trea- 
son under  the  statute,  and  yet  the  Commons  resolved 
that  he  should  be  impeauhed  and  so  far  decided  that 
be  was  guilty  of  an  impeaekabU.  though  not  an  tn- 
dictable  crime,  and  which  they  called  treason;  adopt- 
ing the  idea  prevailing  at  the  time  as  to  constructive 
treason,  but  which  might  as  well  have  been  simply 
called  an  impeachable  misdemeanor.  (12  Howell, 
Sute  Trials,  1213.) 

Thomas,  Karl  ofMaaolcsileld,  Lord  High  Chancellor 
of  England,  was  tried  in  Hay,  1725,  before  the  House 
of  Lords,  on  artiolea  of  impeaobment,  charging  that 
he— 

"  In  the  office  of  chancellor  did  illegally  and  cor- 
ruptly insist  upon  and  take  of  divers  persons  great 
sums  of  mone^  in  order  to  and  before  their  admis- 
sinn  into  their  offices  of  master  in  chancery,"  to 
which  he  appointed  them. 

The  answer  was  that  the  sums  of  money  received 
were  preiients — 

"Reckoned  among  the  ancient  and  known  per- 
quisites" •  •  •  •  "and  never  bel'ore 
looked  upon  to  bo  criminal ;  "  •  •  •  » 
"that  the  giving  or  receiving  a  present  on  such  occa- 
sion is  not  criminal  in  it»elf,  or  by  the  common  laio  of 
the  realm,  aud  that  thereianot  any  aeCq/'i'aWiaiiient 
whatsoever  by  which  the  same  is  made  criminal  or 
subject  to  any  puniahment  or  jadgment." 

Replication  that  "the  charge  of  high  crimes  and 
misdemeanors  is  true." 

In  the  argument  it  was  insltted  by  the  managers 
that  the  acts  complained  of  violated  the  statutes  of 
5  and  6  Edward  VI,  ebaptor  16,  ngainst  selling 
offices,  and  violated  the  oath  prescribed  by  statute 
12  Richard  II.    (Moor,  781,  Btookwith  &  Worth.) 

But  us  a  question  of  parliameutary  law  it  was  as- 
sorted, and  not  controverted,  that  acta  may  be  tm- 
poaehable  which  are  not  indictable  by  common  law 
or  act  of  Parliament. 

Mr.  Sergeant  Pengelly,  May  21, 1725,  said : 

"Your  lordshipa  are  now  exercising  a  power  of 
Judication  reserved  in  the  original  frame  of  the  Eng- 
lish constitution  for  the  punishment  of  offenses  of  a 
public  nature  which  may  affect  the  nation,  as  well  in 
instances  where  the  inferior  courts  have  no  porter  to 
imnisA  fA«  crimes  committed  try  the  ordinary  rules  of 
justice  asin  cases  within  the  jurisdiction  oftho  courts 
of  Westminster  Hall,  where  the  person  offending  is 
by  his  degree  raised  above  the  apprehension  of  dan- 
ger from  a  preseoution  carried  on  in  the  more  usual 
course  of  jiistice,'and  whose  exalted  station  reqaires 
the  united  aocusalioo  of  all  the  commons  of  Great 
Britain  by  their  representatives  in  Parliament. 

"This  high  juriadietion  may  he  exereiaed  for  the 
preservation  of  the  rights  of  the  Loqlsand  Commons 
against  the  attempts  of  powerful  evil  ministers  who 
depend  upon  the  favor  of  the  Crown;  or  it  may  be 
put  in  execution  for  the  ease  and  relief  of  a  good 
prince  whose  honor  has  been  betrayed  by  a  corrupt 
servant,  and  yet  whose  clemency  mokes  bim  uuwill- 
inj(  to  punish;  so  that  it  becomes  necessary  for  his 
faithful  Commons  to  take  into  their  care  the  protec- 
tion of  such  an  offender. 

"  Former  reigns  have  supplied  your  journals  with 
many  examples  of  the  first  kind.    The  present  reign 

Sroduces  an  instance  of  the  latter  sort,  wherein  the 
ommons  bring  before  your  lordships  in  Judgment  a 
peer  offending  with  the  greatest  ingratitude  against 
a  most  Just  and  most  meroiful  sovereign."    (6  State 
'Trials,  (Uargrave,)  733.) 
And  again  it  was  sa^d : 

**  My  lords,  if  the  mudemeanorg  of  which  the  earl 
impeached  stands  accused  were  not  erimet  by  the 
ordinary  ntU»  of  laip  in  inferior  courts,  as  they  have 
been  made  out  to  be,  yet  thcpr  would  be  q^siwu  of  a 
publio  nature  against  the  i0e(/ars  of  the  suVsef  and  tho 
eomtnon  food  of  the  kingdom,  oemmitted  by  the 
highest  officer  of  Justice  and  attended  with  so  great 
aud  immediate  loss  to  a  multitude  of  sufferers,  and 
as  such  the^^  woald  demand  the  exorcise  of  the  ex- 
traordinary jurisdiction  vested  in  your  juf/icatton  for 
\.he  tmblio  en/ety  by  virtue  whereof  your  lordshlpacan 
inflict  that  degree  and  kind  ofpunishmentwhieh  no 
other  court  can  impose."  (Pago  746;  6  State  Trials, 
(Uargrave,)  477.  London,  1777.  Same  case,  16  How- 
ell's Slate  Trials,  823;  aud  see  4  Campbell's  Lord 
Chancellors,  536;  15  (sixth  N.S.)  American  Law  Re- 
gister, 266.) 

He  was  convicted. 

Lord  Melville  was  impeoehed  before  tha  Lords  (n 
1806  for  that,  as  treasurer  of  the  navy,  be  bad  used 
the  public  money  for  purposes  of  private  gain,  prior 
to  and  since  the  statute  of  June,  17S5.  (25Ueorge  III, 
chapter  31.)  It  was  conceded  that  he  had  properly 
accounted  for  all  money;  that  ho  had  properly  paid 
all  demands  upon  him  aa  treasurer;  that  itbad  oven 
been  down  to  a  certain  period — 

"Irreproachable  to  those  who  exercised  that  ofllce 
to  make  use  of  the  public  money  wr.ich  passed 
through  their  hands."    (Aspeme's  Report.  6.) 

There  waa  no  oomplaiBt  of  any  public  ael  "  against 
the  welfare  of  the  sulueet  or  toe  common  good,  or 
subversive  of  any  fundamental  principle  of  govern- 
ment. 

He  eonld  not,  tberefbre,  be  impeached  nnleaa  be 
waa  indictable  at  common  law  or  had  violated  a 
(talute^to  do  which  ia  by  the  common  law  indict- 
able. The  managen  ineisted  that  his  conduct  waa 
aa  offense  at  eommon  law,  and  since  the  statute  of 
June,  1786,  a  violation  of  that  act.  (Aspeme's  Re- 
port. 138.) 

He  denied  the  charges.    Alter  hearing  evidence 
questions  were  put  to  the  judges: 
'    1.  Whether  money  issued  Qrom  the  exchequer  to 


"  miseoDdoet,"  not  necessarily  indictable,*  not 
only  in  England,  bst  in  the  United  States.f 


the  credit  of  the  treasurer  of  the  navy  in  the  Bank 
of  England  may  be  lawfullydrawn  therefrom  by  him 
for  the  purpose  of  paying  bills  actually  drawn  upon 
the  treusuror,  but  not  yet  actually  proseuted;  and 
whether  money  so  drawn  may  bo  deposited  with  a 
banker  until  the  payment  of  such  hills,  and  for  the 
purpose  of  paying  them;  or  whether  auoh  a«t8  are 
in  law  a  crime  or  offense. 

An«Ti>er.  The  judges  answered  that  such  drawing 
and  deposit  of  money  were  lawful  and  no  crime. 

2.  Whether  moaeys  issued  from  the  exchequer  to 
the  credit  of  the  treasurer  of  the  navy  in  the  Hank 
of  England  may  bo  lawfully  drawn  then  from  by  him 
to  be  ultimately  applied  to  navy  services,  Iwt  ia  the 
meanlirae  and  unul  rsquiTcd  for  the  purpose  of 
being  deposited  with  a  private  banker  in  the  name 
and  under  tho  (;pntrol  of  his  (MolvUIs's)  private 
clerk. 

Answer.  The  judges  answered  that  if  the  objeot  of 
drawing  the  money  from  the  Bank  of  England  waa 
to  deposit  it  witfaaprivate  banker  it  was  not  lawful, 
although  intended  to  be  and  in  fact  ultimately  ap- 
plied to  naval  service;  but  if  so  deposited  bona  fuU 
as  the  means  or  supposed  means  of  more  conven- 
iently applying  the  money  to  naval  serrioea  the 
money  may  be  lawfully  drawn. 

S.  Whether  it  was  lawful  for  the  treasurer,  before 
the  atatute  25  Oeorge  III, chapter  31,  (and  especially 
as  his  salary  had  been  augmented  by  the  king's  war- 
rantin  fuUsatitfaotion  of  all  wages,  fees,  and  profits,) 
to  apply  money  impreeaed  to  him  for  naval  servieea 
to  any  other  use  whatever,  public  or  private,  and 
whether  such  application  would  have  been  a  misde- 
meanor punishanle  by  infonaation  or  indictment. 
The  judges  answered  it  was  sot  unlawful,  so  w^'to 
constitute  a  misdemeanor  punishable  by  information 
or  indictment. 

The  form  of  these  questions  implies  that  Melville 
had  not  used  the  public  money  lor  private  purposes 
since  the  statute  of  25  George  III,  chapter  31,  and  it 
was  Dotat  common  law  a  misdemeanpr  to  do  so  in-tor 
to  the  statute. 

The  case  was  one  not  eailing  for  any  decision  of 
the  general  question  whether  an  act  to  bo  impeach- 
able must  be  indictable,  nor  waa  any  saeb  preposition 
discaased.    The  Lorda  decided  he  waa  not  guilty. 

The  first  charge  against  Judge  Humphreys  was  for 
advocating  secession  in  a  public  speech,  December 
29, 1860,  which  was  no  erime  by  common  or  statute 
law,  and  yet  be  was  impeached  and  removed.  There 
waa  no  rebellion  then  and  no  ** confederate"  gov- 
ernment. (4  Cranch,  75;  1  Dallas.  35:  2  Wallace,  jr., 
139;  2  Bishop,  Criminal  Law,  1186-12M:  23  Boston 
Law  Reporter,  fiS7,  705;  1  Bishop,  514;  Burr's  Trial. 
Coombe's  edition,  322, 

*  "On  the  16th  of  Ootober,  1607,  the  House  beins 
informed  that  there  have  been  some  tnnovatioas  <^ 
late  in  triale  of  men  for  their  Uvea  and  deatha,  and  in 
some  particular  cases  restraints  have  been  put  upon 
juries  in  the  inquiries,  this  matter  is  referred  to  acom- 
mittee.  On  thcl8th  of  Kovember  this  committee  are 
empowered  to  receive  information  against  tbe  Lord 
Chief  Justice  Kelynge,  for  any  other  uisdeuisakubs 
besides  those  concerning  juries;  and  on  the  11th  of 
December,  1667,  this  committee  report  several  resolu- 
tions against  tbe  Lord  Chief  Justice  Kolynge,  of  ille- 
gal ana  arbitrary  proceedinge  in  his  office.  Tho  first 
of  these  resolutions  is  that  the  proceedings  of  the 
Lord  Chief  Justice  in  the  cases  now  reported  are 
innovations  in  the  trialofmenfor  their  liveg  and  liber- 
ties; and  that  be  hatii  used  on  orfiitrarv  and  illetal 
r tower,  which  is  of  dangerous  consequence  to  the 
ivea  and  liberties  of  tho  people  of  England,  and  tends 
to  the  inlrodu^nff  of  an  arbitrary  Oovernmenl.  The 
Lord  Chict  Justice  hath  undervalued,  vilified,  and 


coDtcmnsd  Magna  Charta,  the  groat  preserver  of  our. 
livos,  fiecdom,  and  properly."  (4  Hatsel  Prec.,  113, 
ciiod  2  Chase's  Xriiil,  461.) 


One  uf  tbe  rcsulves  against  Chief  Justice  Scrogga 
was,  "'i-'liiit  the  discharging  the  grand  jury  by  tbe 
Cuurt  ul'  KinR's  iiunch  in  'XViaity  term  last  Iwi'ore 
they  bnd  liuiabcd  their  preseutmcoll  was  illenj. 
arbitrary,  and  a  liish  iniadetneanor,"  (4Hatsel,  1^;  7 
Stale  Trials.  479.) 

"  Alispri:^iou8  which  are  merelr  positive  aro  gene- 
rally denomiualed  ooutemptsor  high  mudemeanora, 
ot  which— 

"  1.  The  firstand principal isthc maladministration 
of . ouch  hiicli  offices  as  are  in  public trustand  employ- 
muiiu  Tuid  is  usually  punished  by  the  method  of 
parliamentary  impeachment."    (4  lilackstoue,  12L) 

t  In  Senate,  July  8,  1717,  it  was  "  Reeolved,  That 
William  Blount,  esq.,  one  of  the  Senators  of  the 
IJnited  ^tates,  having  boon  guilty  of  a  bi^h  miede- 
meanor,  entirely  inconsistent  with  bis  public  trust 
and  duty  as  a  Senator,  be,  and  he  hereby  is,  expelled 
from  tbe  Senate  of  tho  United  States."  (Wharton's 
State  Trials,  20-2.) 

He  waa  not  gnilty  of  an  indictable  erime.  (Story 
on  tbe  (3onstitation.  see.  799,  note.) 

The  offense  obarged,  Judge  Story  remarks,  "was 
not  defined  by  any  statute  of  the  United  States.  It 
was  an  attempt  to  seduce  a  United  States  Indian  in- 
terpreter IVom  his  duty,  and  to  alienate  the  affections 
and  eonduot  of  the  Indians  from  the  public  ofiiccrs 
residing  among  them." 

Blackstono  says:  "The  fourth  apociea  of  offense 
more  immediately  a^inat  the  king  and  Goyemiiicnt 
aro  entitled  mieprieione  and  contempte.  Misprisions 
are,  in  the  acceptation  of  our  law,  generally  ondor- 
stood  to  be  all  such  high  oSenses  «s  are  under  tbe 
degree  of  capital,  but  nearly  bordering  thereon." 
•  •  •  •  "Misprisions  which  are  merely 
positive  aro  generally  denominated  c<intera|>ts  or 
high  miailemeannre.of  whiohihe  first  nnd  principal  is 
the  ■  matad— 'asstrariew  of  such  bigb  oWmta  aa  are  in 
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DemMoor  is  conduct,  and  he  is  guilty  of  mia- 
demeaaor  who  mUdttmeaaa  or  misconducts. 
The  power  of  impeachment,  ao  far  aa  the  Pres- 
ideat  is  conceraed,  was  inserted  in  the  Consti- 
tation.to  secure  "good  behavior,"  to  punish 
" misconduct,"  to  defend  "the  commniiity 
ftgainst  the  ineaj^acity,  negligence,  or  perfidy 
of  the  Chief  Magistrate,"  to  punish  "  abuseof 
power,"  "  treatinerj,"  "  corrupting  his  elect- 
ors ;"  or,  as  Madison  declared,  "  for  any  act 
which  might  be  called  a  misdemeanor."*   And 


pnMio  trust  and  employment.  This  in  iuaall]r  pon- 
whcd  by  the  method  of  parliameniarv  impeachment," 
(Vd.  4.  p.  la.) 

(See  Freiooti'i  Triat.  Maarackusetti,  1821.  p».  79-80, 
109, 117-20, 172J80. 191.) 

On  Chase's  Trial  the  defense  eonoeded  that  "  to 
jnixbebave  or  to  misdemean  is  precisely  the  saqie." 
<2  Chase's  Trial.  145J 

*  From  2  Madison's  Papcn,  1153,  &c. 

The  foIIowLDg  clause,  relative  to  tlie  President, 
being  under  considcrnlion; 

"To  be  removabloon  iuipeaohnventand  ooDTiction 
for  tnalpraclico  or  neglect  of  duty. 

"Mr.  Piucknoy  moved  to  strike  tliis  out.  and  said, 
•  Ho  ought  not  to  be  impcacbablo  wiiilc  in  oHicc' 

"Mr.  Darce.  If  bo  be  not  impca^hablo  white  in 
office  bo  will  spare  no  efforts  or  means  whatever  to 
eel  himself  reelected.  Ho  considered  this  :is  an  ce- 
seutial  security  for  the  qood  beuaviub  of  the  E.\co- 
utivc. 

"Mr.  Wilson  concurred. 

"Mr.  Uouverneur  Morris.  He  can  do  no  criminal 
net  without  coadjutors,  who  may  bo  nuniahed.  In 
cai^o  ho  should  bo  reelected  that  will  he  a  suflieicnt 

£roof  of  bis  innocence,  Besides,  who  is  to  imijoucli? 
}  the  impeachment  to  suspend  bis  functions  ?  If  it 
is  not  the  mischief  will  go  on. 

"  Colonel  MaJion.  No  point  is  of  more  importance 
than  that  theVightof  impeachment  should  bo  cun- 
tinued.  Shall  any  man  be  above  justice?  Above  all, 
shall  that  man  be  above  it  who  can  commit  tlie  most 
extensive  injustice? 

"Br.  Franklin  was  for  retaining  the  clause  as 
favorable  to  the  Executive.  History  furnishes  one 
example  only  (»f  a  First  Magistrate  brought  to  public 
jm^tice.  Everybody  cried  out  against  this  as  uncoa- 
stitutiona).  vVhat  was  the  praotico  before  this  in 
ca^es  where  the  Chief  Magistrate  rendered  himself 
obuoxious?  Why,  reoourso  was  had  to  assa.isination, 
in  which  he  was  not  only  deprived  of  his  life,  but  of 
the  opportunity  «f  vindicating  his  character.  It 
would  00  the  best  way,  therefore,  to  provide  in  the 
Constitution  for  the  regular  punishment  of  the 
Executive  whore  his  Miaco.VDUCT  should  deserve  it, 
and  for  bis  honorable  acquittal  where  he  should  be 
unjustly  nccu.-cd. 

"U.  Morris  admits  corruption  and  some  few  other 
offenses  to  bo  such  as  ought  to  bo  impeachable,  but 
thought  thecascs  ought  to  be  enumerated  and  dctined, 

"  Mr.  Madison  thought  it  indispensable  that  some 
provision  should  bo  made  for  defending  the  com- 
munity against  the  incapacity  negligence^^  or  p^rjlitf 
of  the  Chief  Magistrate.      The  limitation  of  the 

itoriod  of  his  service  waa  not  a  sufficient  security. 
le  might  lose  his  capacity  after  his  appointment. 
He  might  pervert  his  administration  into  a  scbciqe 
of  peculation  or  oppression.  Uo  might  betray  Ida 
trust  to  foreign  Powers.  *  *  •  In  case  of  the 
Executive  Magistrate,  which  was  to  bo  administered 
by  a  single  man,  loss  of  capacity  or  corruption  was 
more  within  the  compass  of  probable  events,  and 
either  of  them  might  be  fatal  to  the  Republic. 
"  Mr.  Gerry  urged  tho  necessity  of  impeachments, 
.  A  good  magistrate  will  not  fear  them.  A  bad  one 
ought  to  be  kept  in  fear  of  them.  Ho  hoped  the 
maxim  would  never  bo  adopted  here  that  the  Chief 
Uagistrato  could  do  no  wrong. 

"Mr.  Randolph.  VThe  propriety  of  impeachments 
was  a  favorite  prineiplo  with  him.  Guilt,  wherever 
found,  onght  to  be  ipaoished.  The  Execative  will 
hare  great  opportnniiiea  of  abusing  his  power,  par- 
tienlariy  in  time  of  i^ar. 

"  Q.  Morris.  Tl>e  ExcootiTs  oncht  to  b«  impeaeh- 
able  for  treachery.  Corrupting  bis  electors  and 
ineapaeitj  were  other  eanses  of  impeachment.  For 
the  latterho  should  be  punished  notas  aman,  bat  as 
ait  officer,  and  pnnishM  only  by  degradation  from 
biaolBoe. 

"The  propositloB  was  agreed  to  by  a  Tote  of  eisht 
States  to  two." 

Sfpltmber  6, 17S7. 

O?rom  3  Hadiaon's  Papers,  1528;^ 

"The  clause  referring  to  the  Senata  the  trial  of 
Impeaobment  acainst  the  President  far  treason  and 
bribery  was  taken  up. 

"  (Jolonel  MasOB.  Why  is  the  prevision  restrained 
to  treason  and  bribery}  Treason,  as  defined  in  the 
Constitation,  will  not  reaoh  many  great  and  danger- 
ous offenses.  Hastings  is  not  guilty  of  treason.  At- 
tempu  to  subvert  the  OoosUtution  may  not  be  trea- 
son as  above  defined.  As  bills  of  attainder,  which 
hare  saved  the  British  oonstitution,  are  farbiddea, 
it  IS  the  more  necessary  to  extend  the  power  of  im- 
iraaehments. 

"  He  moTsd  to  add  after '  bribery'  or '  maladmia- 
istralioo.' 

"  Hr.  Madison.  So  ragne  a  term  will  be  equira- 
lent  to  a  tenure  during  the  pleasure  of  the  Senate. 

"Colonel  Mason  withdrew  'maladministration' 
and  substituted  '  other  high  crimes  and  misdemean- 
ors against  the  State.' 

"Agreed  to,  eight  State*  to  throe. 

"  Mr.  MadiioaoUMted  t«  the  trialof  (he  Pisaidsot 


Mr.  Madison  afterward  maintained  that  "  the 
wanton  removal  of  meritorious  oQJcers  would 
subject  him  (the  President)  to  impeachmeut 
and  removal  from  his  own  high  trust."* 

The  Constitudon  declares  that  "the  judges, 
both  of  the  Supreme  and  inferior  courts,  shall 
hold  their  commissions  during  good  beha- 
rior."t 

By  ^pubUe  law  every  judge  is  required  to 
take  an  oath  as  follows: 

"I  do  solemnly  swear  that  I  will  administer  justice 
without  respect  to  persons,  and  do  equal  right  to  the 
poor  and  to  the  rich;  and  that  I  will  faithfully  and 
impartially  discbarge  and  perform  all  tho  duties  in- 
cumbent on  me  as  judge,  fto.,  acooidiug  to  the  best  of 
say  abilities  and  uoderstandinc,  agreeably  to  the  Con- 
stitution and  laws  of  the  tJnited  States.  So  help  me 
Qod."t 

By  another  public  law — the  Constitution — 
the  President  is  required  to  take  an  oath  that 
he  will  "faithfully  execute  the  office  of  Presi- 
dent of  the  United  States,  and  will  to  the  best 
of  his  ability  preserve,  protect,  and  defend  the 
Constitution  of  the  United  States." 

These  oaths  are  public  lama  defining  duties, 
and  a  violation  of  them  is  an  impeachable  mi»- 
demeanor,  for  Judge  Blackstone  says  : 

"  A  crime  or  misdemeanor  is  an  act  committed  or 
omitted  in  violation  of  ajmblic  lau>,  either  forbidding 
or  commanding  it."! 

ThsCongtitutiorf  contains  inherent  evidence, 


by  the  iSenate,  especially  as  he  was  to  be  impeaobed 
by  the  other  branch  of  the  Legislature;  and  for  any 
actwhioh  mightbocalled  a  misdemeanor.  ThoPres- 
ident,  under  these  circumstances,  was  made  improp- 
erly dependent.  Uu  would  prefer  the  Sujireme  Court 
for  tho  trial  of  impeachments."       •       *       *       • 

"  Mr.  Williamson  th(»u;^ht  there  was  more  danger 
of  too  much  lenity  than  of  too  much  rigor," 

Tlie  subject  of  impeachment  will  aJ.4o  be  found  re- 
ferred to  under  tho  following  dates  in  1767,  to  wit: 
May  28.  June  2,  June  IS.  July  IS,  August  6,  August 
20,  August  22,  September  4.  and  September  17.  The 
propositions  submitted  declared  o  Ulcers  impeachable 
*  formal  and  corrupt  conduct,""  for  trca>;on,  bribery, 
or  corruption,"  "for  treason  or  briltrry."  But  the 
Constitution  finally  rejected  all  th'  limitations, 
and  gave  the  largest  power  of  impeuelixuent  known 
to  parliamentary  law  so  far  as  it  relates  to  misde- 
meanors. 

*  On  the  16th  Jane,  1789,  on  the  bill  to  eatablUh  a 
Department  of  Foreign  Affairs,  Mr.  Madiaon  said  in 
Congress:  "Perhaps  the  greatdanger"       *       «       « 

*  **of  abuse  in  the  execative  power  lice  in  the  im- 
proper continusnoe  of  bad  men  in  office.  But  the 
power  we  contend  for  will  not  enable  him  to  do  this; 
for  if  an  unworthy  man  bo  continued  in  office  b;^  an 
unworthy  President,  the  House  of  Rop^esentatives 
can  at  any  time  impeach  him,  and  the  Senate  can 
remove  him  whether  the  President  chooses  or  not. 
The  danger  then  consists  merely  in  this:  the  Presi- 
dent can  displace  from  office  a  man  whose  morita  re- 
Qoire  that  ho  should  be  continued  in  it.  What  will 
be  the  motives  which  tho  President  can  foel  for  each 
abuse  of  his  power  and  the  restraints  that  operate  to 
prevent  it?  In  tho  first  place,  he  will  be  impeach- 
able by  the  House  before  the  Senate  for  such  an  act 
of  maladministration  ;  for  I  contend  that  the  wanton 
removal  of  meritorious  officers  would  subject  him  to 
impeachment  and  remqval  f^om  bis  own  high  trust." 
(1  Eliot's  Debates,  380.) 

t  A  statute  of  Henry  VIII,  providing  for  the  ap- 

{lointmeat  of  a  e—toi  rotuhrum  and  clerk  of  the  peace 
or  the  several  counties  of  England,  provides  that 
the  eutlot  shall  hold  his  office  until  removed,  and  the 
clerk  of  the  peace  durante  te  bene  geeeerit.  It  rocites 
that  Ignorant  persons  had  got  in  by  unfair  means. 
And  so  is  the  tenure  of  judges  in  England  by  the 
Declaration  of  Right.  The  tenure  dvranle,  Jkc,  was 
introduced  to  enable  a  removal  to  be  made  for  mis- 
behavior.—(2  Chase's  Trial,  337,)  By  act  of  13  Wil- 
liam 3,  c.  2,  s.  3,  the  commission  of  every  judge  runs 
"  guamdiu  m  bene  peeeerit."—<2  Chase's  Trial,  S&i,  336, 
312,  386.)  See  p.  145  Peek's  Trial,  427.  where  Buch- 
anan said:  "Judges  hold  during  good  behavior — 
official  misbehavior  is  impeaobable.  What  is  mis- 
b^avior?  We  are  bound  to  (irove  that  the  respond- 
ent has  violated  the  Constitution  or  some  known  law 
of  the  land.  This  was  the  principle  deduced  from 
Chase's  Trial  in  opposition  to  the  principle"     *       * 

*  *  "  that  in  order  to  render  an  officer  impeaob- 
able he  must  be  indictable." 

t  Act  of  September  24, 1789,lStat.  76;  Chase's  Trial, 

I  "  Atcommon  law  an  ordinary  violation  of  apubUc 
statute,  even  by  one  not  in  office,  tboagh  the  statute 
in  terms  provides  no  pnntshment,  is  an  indictable 
misdemeanor."  (Bishop's  MS.  letter  to  a  member  of 
the  Judioiary  Committee,  citing  1  Bishop  Or.  Law,  3d 
cd..  187, 535.) 

The  term  "  miedenteaitor"  oovers  every  aot  of  "  mit- 
behavior,"  in  the  popular  sense. 

"Misdemeanor  in  office  and  misbehavior  in  office 
mean  the  same  thing."  (7  Dane's  Abridgement,  865.) 

Misbehavior,  therefore,  which  is  mere  negation  of 
"good  behavior,"  is  an  oxprosslimitalioaof  thsoffice 
of  a  judge.  {See  North  American  Review  for  Octo- 
ber, 1862.) 

Alexander  Hamilton,  In  discussing  the  judicial 
"  taauie  of  good  behavior."  and  tho  ramedy  ia  cases 


therefore,  that  aa  to  judge*  tbey  should  b«  im- 
peachable when  their  beAoeior  is  not  good — and 
the  Senate  are  made  the  exclusive  jut^es  of 
what  is  bad  behavior. 

The  words  J 'good  behavior"  are  borrowed 
from  the  English  laws  and  have  beeoKsonatrued 
there  in  a  way  to  enlarge  the  scope  of  impeach- 
ment to  a  wide  range.  They  were  first  intro- 
duced into  an  English  statute  to  procure  the 
removal  of  officers  who,  on  trial,  might  prove 
too  ignorant  to  perform  their  duties. 

These  general  view*  are  sustained  by  the 
opinions  of  the  framers  of  the  Constitution, 
declared  by  themselves  in  ooaveotion,  by  Mad- 
son*  in  the  Virginia  conventioD  of  1788,  and 
by  Alexander  Hamiltonf  in  the  Federalist, 

of  "Judiciary  encroachments  on  the  legislative  au- 
thority" by  prononncing  laws  unconstitutional,  safrs : 

",It  siay,  in  the  last  place,  foe  observed  that  the 
supposed  dauger  of  judiciary  encroaobmcnts  on  the 
legislative  authority,  which  has  boon  upon  many 
occasions  reitcrtued,  is,  in  reality,  a  phantom.  Par- 
ticular misconstructions  and  contraventions  of  the 
will  of  tho  Legislature  may  now  and  theu  happen. 
but  they  can  never  be  so  extensive  as  to  amount  to 
an  inconvonicnce,  or  in  any  sensible  degree  to  affeet 
the  order  of  the  political  system.  This  may  be  in- 
ferred with  certainty,  from  the  general  nature  of  the 
judicial  power;  from  the  objects  to  which  it  relates; 
from  the  manner  in  which  it  is  exercised;  from  its 
oomparatire  weakness;  and  from  its  total  incapaoity 
to  support  its  usurpations  by  force.  And  the  infer- 
ence 18  greatly  fortified  by  the  consideration  of  the 
important  constitutional  check  which  the  power  of 
instituting  inpeaehmaots  in  one  part  of  the  legisla- 
tive body,  and  of  determining  upon  them  in  the  other, 
would  give  to  that  body  upon  the  members  of  the 
judicial  department.  'This  is  alone  acomplote  seei^ 
rity.  There  never  can  be  danger  that  the  judges,  by 
a  series  of  deliberate  usurpations  on  the  authority  of 
the  Legislature,  would  hazard  the  united  resentment 
of  the  body  intrusted  with  it,  while  this  body  was 
possessed  of  the  power  to  punish  them  for  their  fn- 
sumptioD  by  degrading  them  from  their  statioits. 
Whuo  this  ought  to  removeall  apprehensions  on  the 
subject,  it  afi'ords,  at  the  same  time,  a  cogent  argu- 
ment for  eonstitutingthe  Senate  a  oourt  for  the  trial 
of  impeachment."    (Federalist,  Mo.  81.) 

Impeaehment  is  not  merely  nor  necessarily  jwn>- 
line  only,  but  it  may,  and  often  must  be,  proleetit*. 
The  safety  of  the  public  may  demand  its  ezeroiee  in 
coses  where  there  has  been  no  intentional  wroagbat 
only  a  mistake  of  judgment.  The  RepuUie  eannot 
be  suffered  to  perish  or  its  great  interests  te  be  put 
in  peril  from  any  tender  regard  for  individual  feel- 
ings or  errors. 

And  Thomas  Jeffenon  evidently  held  that  judges 
were  impeachable  for  assumptions  of  power.  (Let- 
.ter  to  Mr.  Jorris,  September  28, 1820 ;  and  see  J aok- 
son's  veto  message  on  tho  hank  bill.) 

•"Were  the  President  to  commit  anyUilng  ao 
atrocious  as  to  summon  only  a  few  States  (to  eon- 
aider  a  treaty)  he  vjould  be  impeached  and  convicted, 
ae  amajority  of  the  Statee  xoowdbe  affected  hj/'kia  mis- 
demeanor," 

And  again : 

"  Mr.  Madison,  adverting  to  Mr.  Mason's  ot))«otion 
to  the  President's  power  of  pardoning,  said  it  wouM 
be  extremely  improper  to  vest  it  in  the  House  of 
Reprcaentatives,  and  not  much  !««  so  to  place  it  in 
the  Senate,  beeaase  nnmerons  bodies  were  actuated 
more  or  less  by  passion,  Snd  might,  in  the  moment 
of  vengeance,  forget  humanity.  It  was  an  catab- 
lishcd  practice  in  Massachusetts  for  tho  Legislature 
to  determine  in  such  cases. 

"It  was  fonnd,  says  he,  that  two  diflferont  sessions, 
befbre  each  of  wnioli  the  question  eamej^witb  respect 
to  pardoning  the  delinquents  of  tho  rebellion,  wore 
governed  precisely  by  different  sentiments — tho  one 
would  execute  with  universal  vengeance  and  tho 
other  would  extend  general  mercy. 

"There  is  one  security  in  this  case  to  which  gen- 
tlemen may  not  have  adverted :  if  the  President  bo 
connected  in  any  suspicious  manner  with  any  per- 
sons, and  there  bo  grounds  to  bdievo  ho  will  shelter 
himself,  tho  House  of  Representatives  can  impeach 
him;  they  can  remove  him  if  found  guilty;  they  can 
suspend  him  when  snsiieotcd,  and  tbo  power  will  de- 
volve on  the  Vice  President.  Should  he  bo  suBpooted 
alao  he  may,  likewise,  be  suapondod  till  be  be  im- 
oeaehed  and  removed,  and  tho  Legislature  shall 
make  a  temporary  appointment.  This  is  a  great 
security."  (Debates  of  the  Virginia  Convention, 
printed  at  the  Enquirer  Press  for  llichey,  Worsley  & 
Augustine  Davis,  1806,  pp.  353-4;  11  Howell,  statute 
seven,  733.) 

t  In  the  Federalist,  No  65,  he  says  t 

"  The  subject  of  its  j  urisdiotion  are  those  offenses 
which  proceed  from  the  miecondud  ai public  men,  or. 
in  other  words,  from  the  abuse  or  violation  of  some 
public  trust.  They  are  of  a  nature  which  may,  with 
peouliar  propriety,  be  denominated  political,  as  they 
relate  chiefly  to  injuries  .done  immediately^ to  tho 
society  itself." 

"What,"itmay  beaskad,  "is  the  true  spirit  of  the 
institution  itsolfi.  Is  it  notdesignod  as  a  method  of 
national  inquest  into  the  conduct  of  public  men? 
If  this  be  the  design  of,it  who  can  so  properly  be  the 
inquisitors  for  the  nation  as  the  representatives  of 
the  nation  themselves?  It  is  not  disput&l  that  the 
power  of  originating  the  inquiry,  or,  in  other  word^ 
of  preferring  tho  impeaohuient,  ought  to  bo  lodged 
in  one  brnnch  of  the  legislative  body  ;  will  not  tho 
reasoas  wbieh  iadisate  the  vrepiioty  of  tius  arrauga- 
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wlo  says  that  "  seTernl  of  the  State  congStn- 
tions  hare  followed  the  example"  of  Great 
Britain.  And  np  to  that  time  the  State  con- 
stitutions had  adopted  the  British  system  with 
only  some  modifications,  bat  none  of  them 
recognizing  the  idea  that  impeachment  was 
limited  to  indictable  acts,  but  all  a£Brming 
"that  the  snbjects  of  this  jarisdicticin  were 
offenses  of  a  political  natore."*  Some  of 
these  constitutions  limited  impeachment  to 
"  mal  and  corrupt  conduct  in  office,"  or,  as  in 
the  New  York  constitution  of  1777,  to  "venal 
and  corrupt  conduct  in  office,"  while  the  Con- 
stitution of  the  United  States  discarded  all 
these  limitations  and  gave  the  power  in  the 
broadest  terms.  It  is  said  this  provision  in 
the  Constitution  of  the  United  States  was 
copied  from  that  of  New  York-f  If  so,  the 
change  of  phraseology  is  significant. 

These  general  views  are  supported  by  the 
elementary  writers,  without  exception,  up  to 
the  last  year. 

Curtis,  in  his  History  of  the  Constitution,! 
aays: 

"  Althouih  aa  fmpeaehmont  may  involve  an  in- 
qairy,  whether  li  orime  aioinat  any  poaitlvohkw  has 
been  eoamittcd.  yt  iii»  not  ■ntt—tarilr  a  trial  for 
eriwu,  nor  IB  there  any  necessity,  in  the  oa.'^o  of  crimett 
eommlttod  by  public  officer!',  for  t>ie  institution  of 
any  apeeiol  yrooeading  for  the  infliation  of  the  piu- 
bhmeot  preaoribed  by  the  lawa,  aiuae  they,  like  all 
other  peraoDs,  are  amenable  to  the  ordinary  jurisdio- 
tion  of  the  eoorts  of  justice,  in  respect  of  offenses 


irfent  stroDiIy  plead  for  an  admission  of  the  other 
branch  of  that  body  to  >  share  of  the  inquiry  ?  The 
model  from  wbieh  the  idea  of  tbiii  institution  has 
been  borroired  pointed  outthatcourse  to  tboooiivcn- 
tion.  In  GreatBritainit  istheprnvinceof  thoHonse 
of  Commons  to  prefer  the  impeaohment  and  of  the 
Uouae  of  Lords  to  decide  apon  it.  Several  of  the 
State  cooatitutiona  have  folluvod  theozample.  As 
well  the  latter  as  the  former  seem  to  have  regarded 
the  practice  of  impeacbmontaasabridlointhohanda 
of  the  lecialative  body  upon  the  ezocutire  servants 
of  the  QuvernucnL  Is  pot  this  the  true  light  in 
which  it  is  to  be  regarded." 

To  what  extent  this  writer oontemplated  tbae'zar- 
tionof  tbiapoworisuot  Icftindoubt.  In  thesueceed- 
iag  number  of  the  saice  commuatary  ho  ubservcH; 

■"The  convention  might  with  propriety  have  medi- 
tated the  puniahment  of  the  Kxeeutive  for  a  devia- 
tion from  the  inslructioos  of  the  Senate  or  a  want  of 
integrity  in  the  conduct  of  the  negotiations  commit- 
ted to  him,"  clearly  not  statutory  offenaea. 

•Thus,  in  that  of  Virginia,  oatablished  in  1776,  is 
seen  this  provision :  "  The  Oovemor,  when  he  is  out 
of  office,  and  others  offending  against  the  .State,  cither 
by  maladministration,  corruption,  or  other  means, 
(hall  be  impiaehable  by  the  House  of  Delegates.'^ 
In  the  same  year,  in  the  succeeding  month,  Delaware 
provided  in  her  constitution  that  "the  President 
when  he  ia  out  of  office,  and  eighteen  months  there- 
after, aad  all  otken  affending  against  the  State, 
•itirar  by  maladmiDiatratioo.  oorruplion,  or  other 
meaaa,  brwhich  the  safety  of  the  Commonwealth 
may  be  endangered,  shall  be  impeachable  hy  the 
Houae  of  Aasembly."  So  North  Carolina  two  months 
Utcr  provided  in  her  constitution :  "  I'h^Uovemor 
and  other  officers  offending  against  the  State  by 
violatingany  part  of  this  constitution,  maladminis- 
tration, or  eorrnption  may  bo  prosecuted  on  the  im- 
peachment of  theUeneral  Assembly.or  presentment 
of  tb  e  grand  jury  of  any  court  of  sopreme  j  nrisdiotion 
in  this  State." 

The  coMtitntlonof  Conneetient  is  stated  to  contain 
a  proviaioD  "  to  call  to  account  for  any  misdemoauor 
and  maladministration."  That  of  New  York  pro- 
vide*: "The  power  of  impeaching  all  oSccrt  of  the 
State  for  mnl  and  corrupt  conduct  in  their  reapeetive 
oSees  is  rested  in  the  representatives  of  the  people 
in  Assembly,"  and  the  trial  is  declared  to  do  for 
**erimes  and  misdemeanors."  So.  in  the  elaborate 
constitution  of  Massachusetts,  the  eighth  article  de- 
elorea:  "The  Senate  shall  be  a  court  with  full  au- 
ibority  to  hear  and  determine  all  impeachments  made 
by  the  Uoase  of  Representatives  against  any  officer 
or  officers  of  the  Commonwealth  for  misconduct  and 
moladminiBtration  in  their  offices."  Hence,  it  will 
be  remarked,  that  in  all  of  the  State  constitutions  to 
which  we  havo  had  access,  formed  priorto  thatof  the 
United  States,  the  impeachable  offenses  are  of  a 
nature  which  may  with  peculiar  propriety  be  denom- 
inated "  political."  In  neither  of  them  are  the  sub- 
jects of  impeachment  mere  "statutory  offenses." 
nis  min  nte  recurrence  to  the  constitutions  of  several 
(Mates  will  not  be  deemed  inappropriate  when  it  is 
remem  bered  that  they  are  not  only  the  most  anth  en  tie 
evidence  of  the  public  sense  of  our  country  at  an  early 
mriod,  but  because,  in  the  formation  of  the  Federal 
CoB«titntion.  their  provisions  shonld  have  a  con- 
trolliog  influence  on  the  minds  of  their  delegates  to 
the  general  convention,  seeking  to  commend  it  to 
their  adoption  by  iniratting  into  it  parti"  of  their  own 
aystems,  and  thus  imparting  to  it  the  well-ascertained 
spirit  and  prudence  of  those  who,  if  adopted,  were  to 
be  its  constituents."  (From  aa  able  article  by  John 
C.  Hamilton,  Esq.) 

t  Vol.  6  Am.  Irftw  a«c.  N.  S.  277 1  Wharton's  State 
Tnala,287. 

t  Cnrtis's  Hist,  of  Const.,  200-1;  6  Etint,  IXn-Sa. 


against  psaltive law.  TOetwrpoaeaij^aa  iwpeueAment 
lia  uliouv  bti/ondtlMa»naMe»<if  the  tialitleor  thamtr- 
totnurv  law.  The  olittcl  of  the  proceeding  it  to  ascer- 
tain whether  cuu^e  exitta  for  removing  a  public  officer 
from  office.  Such  a  cause  may  be  founa  in  the  laot, 
that  either  in  the  discharge  of  his  oflioe.  or  aside 
from  ita  functions,  he  hoe  violated  a  law,  or  com- 
mitted wh.it  ia  technically  denominated  a  crime. 
But  a  cause  for  removal  from  <iffice  may  eziat  where 
no  offense  against  positive  law  has  been  committed, 
as  where  toe  individual  baa  from  immorality^  or 
imbecility,  or  malaclminiHt ration  become  unfit  to  exer- 
cise the  <wiee.  The  rules  by  which  an  impeaohment 
is  to  be  determined  are  therefore  peculiar,  and  are 
sot  fuUy  embraced  by  those  principles  or  provis- 
ions of  law  wliieh  courts  of  ordinary  Jurisdiction  are 
required  to  odminiater." 

Selden  says : 

"Upon  complaints  and  accusations  of  the  Oom- 
mons  the  Lords  may  proceed  in  jodgmentagainat  the 
delituinent  of  what  decree  soever  and  what  nature 
soever  the  offense  be.  lor  where  the  Commons  com- 
plain the  Lords  do  not  assume  to  themselves  trial 
at  common  lav.  Meitherdo  the  Lords,  at  the  trial  of 
a  eommoB  imp'eacbmeat  by  the  Commons,  decedere 
dt  jure  tuo,  (depart  from  their  own  law.)  For  the 
Commons  are  there  instead  of  a  Jury,  and  the  par- 
ties answer,  and  examination  of  witnesaea  are  to  be 
in  their  presence,  or  they  to  have  copies  thereof;  and 
Judgment  is  uot  to  bo  given  but  upon  their  demand, 
which  is  instead  of  a  verdict,  so  the  Lords  do  only 
Judge,  not  try  the  dclinqaent.''  (Seldeo's  Judioatnra 
ia  Pojliamenta.  London,  ItiSl,  p.  0.) 

Story  saya  :* 

"  Coogress  have  nnhesitatincir  adopted  the  eon- 
cloaioa  that  no  previous  statate  is  ucoeesary  to  au- 
thorize an  impeachmentfor  any  oiDcial  misconduct," 

•  •  •  ♦  "In  the  few,  cases  of  impeach- 
ment which  have  hitherto  been  tried  ao  one  of  the 
charges  has  rested  upon  any  statutable  miademean- 

"The  reasoning  by  which  the  power  of  the  Honse 
of  Representatives  to  punish  for  contempts  (which 
are  breachea  of  privilege  and  offenses  not  deflned  by 
any  positive  laws)  has  been  upheld  by  the  Supremo 
Court,  stands  upon  similar  grounds;  for  if  the  House 
bad  no  jurisdietioQ  to  punish  foreontempts  until  the 
acts  had  beeu  jirevioualy  dofined  and  aaoortaiuod  by 
positivo  law,  it  is  clear  that  the  procesa  of  arrest 
would  be  illegal."  (Z>ennva.  ^nrferffon,  6  Wheat..204.) 

"In  examining  the  parliamentary  history  ot  im- 
peachmeots,  it  will  be  found  that  many  offenses  uot 
easily  definable  by  law,  and  many  of  a  purely  politi- 
cal character,  have  been  deemed  high  Crimea  and 
misdemeanors  worthy  olth  is  extraordinaryremedy."t 

"There  ore  many  offenses,  purely  politioal,  whion 
have  been  held  to  be  within  the  roach  of  parlia- 
mentary impeachments,  not  one  of  which  is,  in  the 
slightest  manner,  alluded  to  in  our  statute-books. 
And,  indeed,  political  offenses  are  of  so  various  and 
complex  a  character,  to  utterly  incapable  of  being 
defined  ur  clossiQcd,  that  the  task  of  positive  legis- 
lation would  be  impracticable,  if  it  were  not  almost 
absurd  to  attempt  it.  What,  fur  instance,  could 
positive  legislation  do  in  cases  of  impeachment  like 
the  charges  against  AVarren  Hastings,  in  178ST  Re- 
sort then  must  bo  had  either  to  parhameDtar^  prac- 
tice, and  the  common  law,  in  order  to  ascertain  what 
ore  high  crimes  and  misdemeanors,  or  the  whole 
subject  must  be  left  to  the  arbitrary  discretion  of  the 
Senate  for  the  time  being.    The  latter  la  so  incom- 

fiatible  with  the  geniua  or  our  institutions  that  no 
awyer  or  staleman  wouVl  be  inclined  to  counte- 
nanee  ao  absolute  adapotism  of  opinion  and  practice, 
which  might  moke  that  a  crime  at  one  time  or  in 
one  person,  which  would  be  deemed  innocent  at 
another  time  gr  in  another  person.  Tho  only  safe 
guide  in  such  cases  must  be  too  oommon  law.         * 

*  *  *  "Andhowavermucliitmay  fallinwith 
tho  political  theories  of  certain  statesmen  and  jurists 
to  deny  the  existence  of  a  common  law  belonging  to 
aad  applicable  to  the  nation  in  ordinary  cases,  no 
one  hae ae uet  beenbulti  enough  toauert  that  the  power 
of  impeaohment  is  limiled  to  offenses  positively 
deflned  in  the  statute-book  of  the  Union,  as  impeach- 
able high  crimes  and  misdemeanors. "t 


*16teryonO)nst.,  see.TW.  In  a  not*  he  says:  It 
may  lie  supposed  that  the  first  charge  in  the  articles 
of  impeachment  against  William  Blount  was  a  stat- 
utable offense;  but  on  an  neenrate  examiDation  of 
the  act  of  Congress  of  1796,  it  will  be  found  not  to 
have  been  so." 

1 1  Story  on  Const,  SM.  80O.  Ho  proaeeds  to  dte 
numerous  cases. 

1 1  Story  on  Const.,  sec.  797. 

Hawle.inhisworkontheConatitntion,  suTs:  "The 
delegation  of  important  trusts  affecting  the  higher 
interests  of  society  is  always  from  various  oanses 
liable  to  abuse.  The  fondnessfrequentlyfelt  for  the 
inordinate  extension  of  power,  the  influence  of  party 
and  of  prdudice,  the  seductions  of  foreign  Statea,  or 
the  baser  appetite  for  illegitimate  emolumeuts,  are 
sometimea  produutions  of  what  are  not  inaptly 
termed  politioal  offenaea,  (Fsderaliat.  No.  66,)  which 
it  woald  be  difficnitto  take  eognisaneaof  in  the  ordi- 
nary course  of  judicial  proceeding. 

"  The  in  volntiona  and  varieties  of  vicears  too  many 
and  too  artful  to  be  anticipated  by  positive  law." 
(Rawle  on  Const.,  200.) 

"In  general,  them  offenses  which  may  be  con;- 
mittod  equally  by  a  srivata  person  aa  by  a  pnbUo 
officer  ore  not  the  sunjeots  of  impeachment."  (Jt>., 
204.) 

"We  may  perceive  in  thisscheraeoneuseful  mode 
of  removing  from  office  him  who  is  unworthy  to  fill 
it,  in  eases  where  the  people  andsuuMtiBMstlMPres- 


Neitker  is  CoagiaM  aor  ia  any  Stota  has 
any  atstate  been  propoied  to  define  impeaoh- 
able  crimes :  so  uniform  has  been  the  opinioa 
that  none  wai  necessary,  even  in  those  States, 
few  in  number,  where  comraoa-law  crimes  do 
not  exist' 

The  assertion,  "that*  nnlass  the  crim^  is 
specifically  named  in  the  Constitution,  im- 
peachments, Kke  indictments,  can  only  be  in- 
stituted for  crimes  committed  affainstkbestatO' 
tory  law  of  the  United  States,"  is  a  view  not 
yet  a  y«ar  old,  which  has  not  been  held  at  any 
prior  time,  etther  in  Englaad  or  America. 

It  would  certainly  seem  clear  that  impeach- 
ments are  not  neeessarily  United  to  acts  in- 
dictable by  statate  or  oommon  law,  and  that 
it  would  be  impossible  for  human  preseience 
or  foresight  to  define  in  advance  by  statute 
the  necessary  subjects  of  impeachments.  The 
CoBstitutiou  contemplated  no  such  absurd  im- 
possibility. It  may  be  said  there  is  danger  in 
leaving  to  the  Senate  a  power  so  undefined. 
It  was  because  of  this  danger  that  the  power 
has  been  limited  aa  it  is  by  the  Conatinition, 
and  experience  has  shown  that  the  limitations 
are  more  than  sufficient 

The  whole  system  of  common-law  crimes, 
aa  it  exists  in  England,  and  in  almost  every 
State  of  the  Union,  is  the  result  of  a  judicial 
power  equally  undefined. 
'  The  system  of  impeachment  is  to  be  governed 
by  great  general  principles  of  right,  and  it  is 
less  probable  that  the  Senate  will  depart  from 
these,  than  that  the  whole  Legislature  would  in 
the  enactment  of  a  law,  or  than  courts  in  estab- 
lishing the  common  law.f 


ident  himself  would  be  unable  to  accomplish  that 
ohJoet."    (/ft.,  208.) 
Ubanoeller  Kent,  in  diatnssini  the  snhjcat  of  im- 

Kenchinent,  s:iyj:  The  Constitution  has  rendered 
iiii  [tho  I'rosidcuiJ  ilirei  ily  amenable  by  law  fbr 
mitlnilministration.  Tho  inviolability  of  any  ofloor 
of  tUo  (luvcrnment  is  incompatible  with  the  repub- 
lican theory  as  welluswith  tho  principles  of  retribu- 
tive justice. 

"It  the  President  will  use  the  authority  of  hissia- 
tion  to  violate  the  Constitution  «r  law  of  the  laaU, 
the  IIouso  of  Kcprescntativcs  can  arrest  him  in  his 
earocr  by  resorting  to  tho  power  of  impeaohmeut" 
(1  Kent's  Com.,  28'J.) 

*  Vol.  6  Am.  Law  Beg.,  N.  S.,  299. 

t  The  Constitution  has  mode  the  Senate,  like  the 
H'nn  of  Lords,  sole  judge  of  what  the  law  Is,  nssnm- 
in  -  ;  iiL'ir  \vi<doni  to  bo  equal  to  that  of  tlio  euininon 
la  iurls.  (2  Halo's  P.C., 270;  Burclay'sl)ige.-t, 11(1; 
C<'  i  itutiou,  article  one,  .section  three.)  This  is  nc- 
co  II  ily  po;  for  though  some  statutory  and  common 
la^v  .Tiines  are  impeachable,  yet  not  all  of  them  arc, 
and  the  Senate  decides  which  arc  and  arc  not.  It  ia 
sai'l  iithe  impcaehablo  crimcsarcnotdofiiicd  bylaw 
the  jinwer  of  impcaclimcnt  will  be  undefined  nnd 
dn narrows.  The  power  to  determine  impeachable 
ern  iisbytho  Senate  is  no  more  undefined  than  the 
p<.\.  1  r  of  the  common  law  courts  to  determine  eom- 
m  H-lawcnmcs.  Impoaehiueut  is  regulated  by  prin- 
cii  i' .-  us  well  defined  and  permanently  settled  as  tho 
fu  1  iinental  and  eternal  doctrines  of  right,  reason. 
ai  jii-lieo  pcrvadinj!  tho  purli.amentary  jurisiiru- 
d(  uf  civilized  nation?,  and.  like  tlioconiniou  law, 
it  emerged  from  primeval  errors  and  adapted 

iti  ;  tci  an  advanced  civilization.  Thednngcrot  im- 
ptiiiinsTho  safety  of  nations  in  measuring  parlia- 
m-  hiiiiy  law  by  the  rule  which  defincswroiigs  to  in- 
dividuals isi  infinitely  greater  than  tho  evils  which 
can  flow  from  recognizing  tho  law  of  impeaohment 
as  a  parliamentary  system  resting  upon  its  own  solid 
fouiulaliuns. 

Tho  rulowhich  allows  impeachments  for  indictable 
acLs  enables  tholcgi.-«lativcdci)artmentorthc  Senate 
alone  to  declare  trivial  offenses  impeachable  while 
the  parliamentary  law  limiting  impeachable  offenses 
to  misdemeanors  aft'ecling  the  nation  islcsslatiludin- 
aii  Lii  andatteiided  with  less  danger  of  abuse.  When 
in  I  Hlimcnt  iaeiiiiilojcd  to  rcmovoofficers  for  will- 
ful \  lolation  of  the  Constitution  or  laws,  for  exereis- 
ins  tlie  powers  of  Congress,  or  the  judiciary  for  iiur- 
forming  aets  aft'ccting  the  nation  un.authorized  by 
law,  for  refusing  to  execute  laws  requiring  that  duly, 
for  a  pcrverf^iun  of  lawful  powers  to  occomiilish  uii- 
constitotional-ohleota— those  are —    * 

"Offeasca  as  tangible  oud  as  capable  of  beint 
neosared  by  fixed  mlos  as  any  felony  defined  in 
oriminal  laws." 

And  this  is  aa  definite  and  no  less  latitudiooriaa 
than  the  common  law  itself,  which  ia  "  the  parfoo- 
tion  of  reason"  u  determined  by  courts.  For  even 
in  Eoaiand  not  all  oommou-law  offenses  are  impoooh- 
able.  hut  only  such  of  them  (along  with  others  not 
indictable)  as  by  puliamantary  naage  or  popular 
sense  rise  to  the  dignity  of  "  high"  miademeaanra, 
and  of  this  the  Uouae  of  herds  are  the  sole  jndgea. 
(Peek's  Trial,  10  Selden,  Judicature  in  Parliameats, 
6;  2  Hale'a  P.  C.  275;  Barclay's  IMgeet.  140.) 

.On  the  trial  of  Judge  Pre.-<cott.  in  Hassachusotfl, 
in  1821,  Mr.  Shaw  aaiil :  "  The  security  of  our  rights 
depends  rather  upon  the  general  tenor  and  charao- 
t«r  than  «p«d  partisular  proviaieBa  af  oar  Cuastito- 
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SUPPLEftfBNT  TO 


The  Constitiition  oontains  inherent  eeidenee 
that  the  indietable  character  of  an  act  does  not 
define  its  impeaehabU  quality.  It  enameratea 
the  classeB  of  cases  in  which  legislative  power 
may  be  exercised,  and  it  defines  the  class  of 
persona  and  cases  to  which  the  judicial  power 
extends  ;  bnt  there  is  no  such  enameration  of 
impeachable  casa,  though  there  is  o( persons, 
in  England  and  some  of  the  States  the 
power  of  removal  of  oflScers  by  the  Ezecn- 
tive,  on  the  address  or  request  of  the  Legisla- 
ture,* exists,  but  the  Constitution  made  no 
provision  for  this  as  to  any  officer,  manifestly 
Decause  the  power  of  impeachment  eztaoded 
to  every  proper  case  for  rentoeaL 

■  As  to  the  President  and  Vice  Presideot  there 
is  this  provision,  that — 

"OoDvrca  may  by  law  prorid«  for  the  eta*  »T 
nmoval,  death,  rwignation,  or  tnait^ilv,"     *     •     • 

*  "declarioKwhat  officer  shall  then  act"     *       * 

*  *  ** until  the  disability  bo  retDOTcd  or  a  Pres- 
ident (hall  be  elected."    (Art.  2,  eee.  1.) 

It  has  already  been  shown  that  the  framers 
of  thQ  Constitution  regarded  the  power  of  im- 
peachment as  a  means  of  defending  "the  com- 
munity against  the  incapacity"  of  officers. 
This  clause  of  the  Constitution  recognized  the 
same  view,  article  two,  section  one : 

*'  CoDgreee  ma^  by  law-provide  for  the  case  of"      * 

*  *  *  **inabxlitVi  both  of  the  Fresideot  and 
Vice  President,  declarincwbat  officer  nbnll  then  act 
as  President,  and  such  officer  shall  act  accordinarljs 
until  the  disability  be  removed  or  a  President  soall 
be  tieeted." 

This  and  the  power  of  impeachment  are  the 
only  modes  of  getting  rid  of  officers  whose 
ituudlUy  from  insanity  or  otherwise  renders 
them  unfit  to  hold  office,  and  whose  every  offi- 
cial act  will  necessarily  be  misdemeanor.  As 
to  the  President  and  vice  President  it  was 
necessary  to  give  Congress  the  power  to  des- 
ignate a  successor,  and  so  do  aetermine  the 
disability.  As  to  all  other  officers  the  Consti- 
tution or  laws  define  the  mode  of  designating 
a  successor,  and  it  is  left  to  the  impeaching 
power  to  remove  ia  cases  of  ineaoity  or  mis- 
demeanor arising  from  that  or  other  cause. 
It  cannot  be  supposed  the  whole  nation  mnst 
suffer  without  remedy  if  the  whole  Supreme 
Court  or  other  officers  should  become  utterly 
disabled  from  the  performance  of  their  duties. 
Snch  an  occurrence  is  within  the  range  of  pos- 
sibility, if  not  probability. 

In  our  system  it  is  utterly  impossible  to  apply 
any  test  of  common  law  or  statutory  criminality. 
The  Supreme  Court,  without  much  considera- 
tion, has  determined  that  the  national  courts 
have  never  been  clothed  with  jurisdiction  of 
commou-law  crimes.f 


tion.  The  lovo  of  freedom  and  justice  so  deeply 
eiiffraven  upon  the  hearts  of  the  people  and  intor- 
wovcn  in  tliowh»jIe  texture  of  our  social  institutions, 
a  tliorougli  and  intelligent  aeciuaintiincc  with  thoir 
rights,  and  a  firm  deterrainatton  to  main-tain  theia; 
in  short,  thosojuoral  anil  intellectual  qualities  with- 
out which  social  liberty  cannot  exist,  and  over  which 
de.s)>otism  can  obtain  no  control,  these  stamp  tlie 
character  and  give  security  to  the  rights  of  the  free 
people  of  this  Couimon\veaIth.''  •  »  *  • 
"Cut  it  hns  not  been,  niul  it  cannot  be,  contended 
that,  in  its  decisious  and  .idjudieatious,  this  court  is 
not  covcrned  by  established  laws.  These  may  bo 
positive  and  exprcs.s,  or  they  may  ilonend  upon  rea- 
soning and  analogy.  It  would  be  idle  to  expect  a 
rule  applicable  to  every  case  in  the  text  of  the  stiU- 
utc-book.  Laws  are  founded  on  certain  general 
principles  and  the  relations  of  men  in  society.  It  is 
the  province  of  this  court,  as  of  all  other  judicial 
tribunals,  to  search  out  and  apply  these  principles 
to  the  particular  cases  in  judgment  before  them." 
(See  4  llowarU's  State  Trials,  47,  per  Sclden  ;  0  Am. 
Law  Keg.,  Ji .  S.,  ail.) 

*  Removal  on  the  address  otbolh  Howes  of  Parlia- 
raeot  is  provided  for  in  the  act  of  settlement,  3  Hal- 
lam,  2Si.  In  the  conveotion  which  fk-amed  our  na- 
tional CoDStttntion,  June  2, 1787,  Mr.  John  Dickin- 
son, of  Delaware,  moved  "  That  the  Kzeontive  bo 
made  removable  by  the  national  Legislature  on  the 
request  of  a  majority  of  the  Legidatures  of  iodividaal 
States."  Delaware  alone  voted  for  this,  and  it  waa 
rejected.  Impeaobmontwasdeemed sufficiently com- 
preheoBive  to  cover  every  proper  case  for  removal. 

t  Tkereatimwhickd€%ifJuntdielio»<tfcommiM-lau 
erimn  to  tkt  caurtt  of  tht  United  Stain  dott  im<  appty 
to  impeackm%«nU, 

liy  the  Constitotion  the  trial  for  orlmes  must  be 
had  in  the  State  and  diatrictwherccummittod.  (Ar- 
Role  6  Amendments.)  By  the  Judieiary  act  of  Sep- 
tember 24, 1789,  the  Supreme  Court  is  reatrioted  to 
holdinKaeaaions at WashioKtoa.  (I Statutea-at-Larcte, 
78.)   By  tbo  GenatiUttioa  tbs  judioial  power  of  tue 


When  the  Constitution  was  adopted  all  the 
States  recognized  common-law  crimes,  and 
those  added  since  do  so,  with  few  exceptions. 
But  there  is  something  peculiar  to  each  and 
different  from  all  others  in  its  common-law 
crimes,  growing  out  of  the  rulings  of  judges  or 
its  condition,  and  in  all  statutes  have  made 
changes,  so  that  no  two  States  recognize  the 
same  crimes. 

The  Constitution  authorizes  Congress  "  to 
provide  for  the  punishment  of  counterfeiting 
the  securities  and  current  coin  of  the  United 
States;"  "to  define  and  punish  piracies  and 
felonies  committed  on  thehigh  seas,and  offenses 
against  the  law  of  nations;"  but  nowhere 
declares  they  may  define  impeachable  crimes, 
for  the  very  good  reason  that  common  parlia- 
mentary law,  subject,  like  the  common  law,  to 
be  molded  to  circumstances  and  adapted  to 
times,  had  already  sufficiently  defined  them. 
Congress  cannot  by  any  law  abridge  the  right 
of  the  House  to  impeach  or  the  Senate  to  try. 

When  the  Constitution  confers  on  the  Uonse 
the  "  sole  power  of  impeachment,"  and  on  the 
Senate  "the  sole  power  of  trial,"  these  are 
independent  powers,  not  to  be  controlled  by 
the  joint  opinion  of  the  two  Houses  previously 
incorporated  into  a  law.*  Suppose  such  a  law 
passed.  It  cannot  be  repealed  over  a  veto 
except  by  a  two-thirds  vote  in  each  House. 
Yet  a  majority  may  impeach ;  and,  after  the 
veto  of  a  repealing  law,  can  that  majority  be 
denied  the  oongtitutional  privilege  conferred  on 
them? 

"  Treason,  bribery,  and  other  high  crimes 
and  misdemeanors"  are,  of  course,  impeach- 
able. Treason  and  bribery  are  specifically 
named.  But  "other  high  crimes  and  misde- 
meanors" are  just  as  fully  comprehended  as 
though  each  was  specified.  The  Senate  is 
made  the  sole  judge  of  what  they  are.  There 
is  no  revising  court    The  Senate  determines 

United  States  is  vested  in  the  Supreme  Court  and 
such  inferior  courts  as  Congress  may  establish.  (Arti- 
cle 3,  section  1 ;  article  1,  section  10.) 

It  was  held  as  early  as  1812  that  the  circuit  and  dis- 
trict courts  of  the  United  States,  being  the  "  inferior 
courts"  established  by  Congress,  could  exercise  no 
common-law  criminal  jurisdiction.  This  doctrine 
was  rcaflirmcd  in  1816  by  a  divided  court,  and  has 
never  been  authoritatively  decided  since.  (United 
States  »«.  lindsou,  7  Cranch,  32;  United  States  »». 
CiTliilge,  1  Wheaton,  415;  1  Galli's  Reports.  4H8; 
tJuitcd  States  v.  Lancaster, 2McLean's Reports. 431; 
Washington  Circuit  Court  Reports, 81;  UnitedStates 
t»«.  Ravara,  2  Dallas,  2i'7;  United  States  t;s.  Worrall, 
2  Liiill.T.s,  384;  United  States  r».  Maurice,  2  Brock., 
9(1;  United  Stales  c*.  New  Bedford  Uridgc,  1  Wood- 
bridge  &  Minot.  401;  United  States  vn.  Babcock,  4 
McLean,  113-11.^.) 

Tbij  rulici:  lias  been  disapproved  by  the  ttb1<ttt 
commentators  on  conatitntional  and  criminal  law — 
by  Story  and  Rawlo  and  Bishop  and  Wharton.  (1 
Bishop's  Criminal  Law,  third  edition,  163,  [20:]aat 
of  Congress  of  September  24,  1789,  sections  9-11; 
Statutes  1842,  chapter  188,  section  3 ;  Du  Ponceau  on 
JnriadictioD.) 

The  denial  of  common-law  criminal  jurisdiction  in 
these  inferior  courts  rests  solely  on  the  reasons  that 
such  tribunals  being  created  not  by  tht  Oamtitution, 
but  by  act  of  Uongren.  they — 

"  Possess  no  jurisdiction  but  what  is  given  them  by 
the  |K,ni:r  iliiit  cK-ati'^  ihem;"  and  that— 

"  There  exists  no  definite  criterion  of  distribution 
[of  jurisdiction]  bctweiin  tlia  district  and  circuit 
eourts  of  the  same  district." 

And  that  commim  law— 

"Jurisdiction  has  not  be«n  oonferred  by  any  legis- 
lative act." 

And  it  is  said  that  the  Supreme  Court  alon^- 

"Posaeaacs  jurisdiction  derived  immediately  IVom 
the  Constitution,  and  of  which  the  legislative  power 
cannot  deprive  it."    (7  Cranch,  S3.) 

Where,  therefore,  a  oommon-law  jurisdiction  is 
eonferred  by  the  Constitution  on  a  court  created  by 
that  instrument,  it  is  one  "of  which  the  legislative 
power  cannot  deprive  it."    (7  Cranch,  33.) 

And  this  is  precisely  what  the  Constitution  has 
done  OS  to  impeachments;  it  has  created  the  tribu- 
nal for  their  trial— theSenate;  it  has  given  that  body 
jurisdiction  of  all  "orimoa  and  misdemeanors"  im- 

fieachablo  by  parliamentary  usage,  and  no  law  can 
imit  It.  And  this  view  has  been  soatained  by  Story 
and  Rawie  and  Kent,  tffttr  and  in  view  of  the  de- 
eiaiona  referred  to.  (0  American  Law  Register.  656.) 
At  the  timo  the  Constitution  waa  adopted,  and  ever 
sineo  in  England  and  all  the  original  StatesMf  the 
Union,  what  is  known  aa  the  "common  latt"  and 
"common-law crimes"  existed,  and  yet  exist,  in  ad- 
dition to  orimea  defined  by  statute ;  and  this  is  so  in 
all  the  States  except  Ohio,  and  perhaps  two  or  three 
others. 

*  "  The  Parliament  cannot  by  any  act  restrain  the 
power  of  a  subsequeot  Parliament."  (4  Inst.,  42;  S 
5uii>.I>i».80U 


in  the  light  of  parliamentary  law.  Congress 
cannot  define  or  limit  by  law  that  which  the 
Constitution  defines  in  two  cases  by  enumera- 
tion and  in  others  by  classification,  and  of 
which  the  Senate  is  sole  judge.*  It  has  never 
been  pretended  that  treason  and  bribery  would 
not  be  impeachable  if  not  made  criminal  by 
statute  or  so  recognized  by  national  common 
law.  They  are  impeachable  because  enumer- 
ated. Other  high  crimes  and  misdhiiieauors 
are  equally  designated  by  classification. 

Suppose  the  Constitution  had  declared  "  that 
all  persons  committing  'treason,  bribery,  or 
other  high  crimes  and  misdemeanors'  shall  be 
punished  by  indictment  in  the  courts  of  the 
United  States,"  can  it  be  doubted  that  every 
crime  and  misdemeanor  recognized  by  the  com- 
mon law  would  be  the  subject  of  indictment? 
"This  would  be  by  force  of  the  Constitution 
employing  the  words  crimes  and  misdemeanors; 
for  these  are  words  known  to  the  common  lutv, 
and  it  is  a  universal  principle  of  interpretation, 
acted  on  in  all  the  courts,  that  a  coiumou-luw 
term  employed  in  conferring  jurisdiction  on 
courts  is  to  bear  its  comnton-Iaw  meaning," 

Now,  when  the  Constitution  says  that  all 
civil  officers  shall  be  removable  on  impeach- 
ment for  high  crimes  and  misdemeanors,  and 
the  Senate  shall  have  the  sole  power  of  trial, 
the  jurisdiction  is  conferred,  and  its  scope  is 
defined  by  common  parliamentary  law.f  _ 

The  national  courts  do  not  take  jurisdicUoD 
of  common-law  crimes,  not  because  common- 
law  crimes  do  not  exist,  but  because  their 
juriadiction  is  only  snch  as  is  expressly  con- 
terred  on  them,  and  no  statute  has  conferred 
the  jurisdiction.  But  in  the  District  of  Colum- 
bia, under  national  jurisdiction,  common-law 
crimes  and  jurisdiction  of  them  in  the  courts 
do  exist,  t 

In  addition  to  this  there  are  crimes  exclu- 
sively of  national  jurisdiction  and  others  ex- 
clusively of  Slate  cognizance.  The  murder  of 
tntizens  in  a  State  is  not  and  cannot  be  made 
criminal  by  act  of  Congress  where  it  is  not  per- 
petrated in  the  denial  of  a  national  right,  i'be 
States  alone  provide  for  this  and  many  other 
offenses.     And  in  the  States  not  recognizing 


*"  The  pecrg  are  S*dge»  of  late  as  well  as  of  fact." 
(2  Hale's  P.  C,  275;  Barclay's  Digest,  140.)  They, 
tbercforo,  are  not  governed  or  the  indictable  char- 
acter of  an  act.  In  fact,  aa  the  highest  court,  they 
make  not  only  parliamontary  law.  out  the  law  for 
the  courts,    (llegina  et.  O'Connell.) 

t  Impeachable  misdemeanors  are  determined  by 
the  Senate  just  aa  each  House  of  Congress  and  the 
courts  having  the  jurisdiction  to  punish  tor  oontempts 
determinewhat  sots  or  neglect  oonatitnCe  them.  (7 
Cranch,  320.) 

t^'Co/ttmon-Iaw  crimet  do  exial,  ihet/  arc  indictaOlc, 
antljurUfticiion  of  them  hoc  existed  in  the  courts  of  the 
Vnilett  States  for  lir-t  thirde  of  a  cciittirj/  in  the  District 
(if  Columbia."  (1  liisbop  on  Criminal  Law,  section 
Iffr,  122:1  Du  Ponceau  on  JurisdiclioD.62-73;  Kendall 
ii«.Uaitcd  Statcs.l:! Peters, 521-613;  United  Suts  w. 
Walkins.3  Cranch.  441.) 

Tlio  higlicst  authority  on  oriminal  law  in  this 
country  says: 

"There  must  in  reason  and  in  legal  principle  bo  in 
thoso  localities  where  State  power  is  unknown  com- 
mon-law crimes  against  the  United  States.  Espo- 
cially  this  exception  must  in  reason  extend  to  all 
matters  which  concern  our  intercourse  with  foreign 
as  wall  as  to  all  local  transactions  beyond  the  terri- 
torial limits  of  the  several  States.  The  law  of  na- 
tions and  the  law  of  the  admiralty  coucerning  both 
civil  and  criminal  things  would  seem,  therefore,  to 
have  been  made  United  States  common  law."       * 

•  *  *  "And  BO  the  United  Slates  tribunal 
would  appear  to  have  common  law  coXBisanco  of 
offenses  upon  thehigh  seas  not  dcQni^d  by  statutes, 
and  of  all  other  oETcnscs  within  tho^  proper  cogai- 
Kanco  of  the  oriminal  courts  of  a  nation,  committed 
beyond  tho  jurisdiction  of  nay  particular  State." 
(1  Bishop  on  Criminal  Law.  section  165.  [21.]) 

The  act  of  Congreee  of  February  27,  ISUl,  extended 
and  continued  in  force  over  tlie  District  tlio  com- 
mon andstatutelaw  of  Maryland,  where  common-law 
crimes  existed,  and  organised  a  circuit  court  with 
tho  jurisdiction  conferred  on  circuit  courts  of  tho 
United  Slates  by  section  eleven  of  the  act  of  Febru- 
ary 13, 1801.  (2  United  States  Statutes-at-Largo,  92; 
2  SUtutes,  103-105,  sections  1-3.) 

Tfae  criminal  court  organised  by  act  of  July  7, 1838, 
had  the  same  criminal  jurisdiction.  (5  Statutes.  308.) 

The  supreme  court  of  the  District,  organised  by  act 
of  March  3, 1863,  has  tho  same  j  urisdietion  of  the  prior 
courts  thereby  abolishod.  (12  Statutes,  section  £) 

That  jurisdiction  is  conferred  in  these  words: 

"That,"       •       »       •       •       "gaid  courU"       • 

*  *  *  "shall  have  oogaisanee  of  all  crimes 
and  offenses  cognizable  under  the  authority  of  tho 
United  States."  <2  Statutes,  92,  aet  Fabraary  13, 18Q1.> 
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comaion-law  crimes  Uie7  may  omit  to  make 
homicide  a  penal  offease  as  to  Indiaas,  ne- 
groes, or  others,  if  llie  Legislature  so  determ- 
ine, in  the  absence  of  a  law  of  Congress  sim- 
ilar to  the  "  civil  rights"  act.* 

If  no  act  is  impeachable  which  is  not  made 
criminal,  then  its  criminality  must  depend — 

1.  On  an  act  ofCougress  defining  crimes;  or, 

2.  Oa  acts  of  State  Legislatures  defining 
crimes ;  or, 

8.  On  the  definition  of  common-law  crimes 
in  the  States ;  or, 

4.  On  the  common-law  crimes  existing  in 
England  when  the  ConstitotioH  was  adopted. 

It  is  quite  clear  that  national  law  in  some 
form  must  control  it,  since  "  the  United  States 
have  no  concern  with  any  but  their  own  laws. ' '  t 

The  national  Government  is  complete  in 
itself,  with  powers  which  neither  depend  on 
nor  can  be  abridged  by  State  laws.]: 

If,  then,  impeachment  is  limited  to  acts  made 
criminal  by  a  statute  of  Congress,  an  officer  of 
the  United  States  cannot  be  impeached,  though 
he  should  go  into  the  "  Dominion  of  Canada" 
or  the  "republic  of  Mexico"  and  there  stir 
up  insarrection  or  be  guilty  of  viohUing  all 
the  laws  of  the  land ;  or  if  he  should  go  into  a 
Stateaod  violate  all  of  its  laws.  II  Ifso,ahigfe- 
way  robber  may  be  President,  and  he  is  exempt 
from  impeachment! 

It  is  not  possible  that  a  position  so  mon- 
strous was  intended  by  the  framers  of  the  Con- 
stitution. Nor  can  the  criminal  statutes  or 
common  law  of  the  States  limit  or  regulate 
national  impeachable  offenses.  The  fact  that 
each  State  differs  from  all  others  in  its  laws 
renders  this  impossible.  It  never  coald  have 
been  designed  to  control  the  national  power 
of  impeachment  by  State  laws,  ever  varying 
and  contlicting  as  they  are.2 


•Aet  of  April  9.  ise«,  14  Stat.,  27. 

t "  It  was  said  by  one  of  tbe  eoansal  that  the 
oSeue  miut  boa  breach  either  of  the  common  Uw, 
a  State  law,  or  a  law  of  the  United  Statea,  and  that 
uo  lawyer  could  speak  of  a  miadcmoanor  bat  aa  an 
act  violating  some  one  of  these  laws.    Thie  doctrine 
Eorcl;  is  not  warranted,  for  the  QovemmeDt  of  tbe 
Uuitod  Statu  have  no  coaoera  with  any  but  their 
own  laws."       ••••••  got  ^  ,  memher 

of  the  UooM  of  Bepresentatives,  and  acting  as  a  man- 
accr  of  an  impeaeomeat  before  the  highest  court  in 
the  nation,  appointed  to  try  the  highest  officers  of 
the  Qovemmont,  when  I  speak  of  a  misdemeanor  I 
me&n  an  aet  of  official  misconduct,  a  violation  of 
official  duty,  whether  it  be  a  proceeding  lurainst  a 
poditivo  law  or  a  proceeding  unwarranted  By  law.'' 
(Per  Nicholson  argumuio,  i  Chase's  Trial,  340;  per 
Bodner.  387.) 

1  Weston  t».  City  Coonoil  of  Charleston,  2  Peters, 
4W:  MoCvlloch  m.  Maryland.  4  Wheat.,  316;  Osbom 
fw.  Bank  of  the  United  tiUles,  9  Ib„  738. 

(  Hr.  Rodnejr,  in  the  argament  of  Chase's  trial, 
said:  "When  gentlemen  talkof  an  indictment  being 
a  neeeasaiy  suostratam  of  an  impeaohment  I  should 
be  glad  to  be  informed  in  what  eoort  it  must  be  sup- 
ported. In  the  courts  of  tbe  -Cnited  Statea  or  in  the 
State  eoartsT  If  in  the  State  courts,  tbeo  inwbioh 
of  them ;  or  provided  it  can  be  supported  in  any  of 
them,  will  the  act  warrant  an  impeachmeat?  If  an 
indiounent  must  lie  in  the  oourts  of  the  United 
States,  in  the  long  eatalogne  of  crimes  there  are  a 
vary  lew  which  an  officer  might  not  commit  with 
impunity.  He  might  be  guilty  of  treason  against  an 
inairidaal  State;  of  murder,  anon,  forgery,  and 
peijsry  in  various  forms,  without  being  amenable  to 
the  VedersI  iurisdiotion,  and  unless  he  could  be 
indicted  before  them  be  could  not  be  impeaehed." 
(2Chaw>'sTrial.38e.) 

The  doctrine  that  nothimf  it  impeachable  wUeee  in- 
diauMe  by  met  ^f  Conffreet  %»  impracticable. 

If  only  offences  iudictable  by  act  of  Congress  are 
impeachable,  tbe  President  and  all  civil  omcers  will 
caeape  impeachment  for  many  of  the  highest  crimes. 
Muraer,  arson,  robbery,  and  other  crimes  committed 
ia  a  State  are  indiclnble  by  State  laws,  but  caiuiot 
be  made  so  by  aet  of  Congress. 

I  In  the  arcnment  of  Chase's  trial  Mr.  Bodney 
said :  "  Are  we  then  to  resort  to  the  erring  data  of- 
the  different  States?  In  Mow  Hampshire  drunken- 
ueas  may  be  an  indictable  offense,  but  not  in  another 
Slate,  ohalla  United  States  judge  be  impeaehed  and 
renravcd  for  getting  intoxicatedin  New  Hampshire, 
when  he  may  drink  as  he  pleases  in  other  Statee  with 
impunity?  In  some  States  witchcraft  is  a  heinous 
offense,  which  suhiects  the  unfortunate  person  to 
indiotment  and  punishment;  in  other  States  it  is 
unknown  as  a  crime.  A  great  variety  of  cases  might 
be  put  to  expose  the  fallacy  of  the  principle,  and  to 
prove  how  improper  it  would  bo  for  this  court  to  be 
governed  by  the  practice  of  the  different  States.  Tbe 
variation  of  sncb  a  compass  is  too  groat  for  it  to  be 
relied  on.  This  bonarable  body  must  have  a  stand- 
aid  af  tbair  own,  which  will  admit  of  no  change  or 
dariatiott."   (2  Obaae's  Xrial.  389.) 


If  impeachments  were  limited  in  England  to 

indictable  offenses,  as  they  never  have  [>een,  it 
is  manifest  no  such  rule  can  be  adopted  here, 
for  we  have  no  uniform  and  single  standard  of 
the  common  law  as  there. 

And  as  the  Supreme  Court  has  determined 
that  the  common-law  crimes  do  not  exist  in 
our  national  system,  it  cannot  be  supposed 
they  are  more  applicable  to  the  Senate  than  to 
our  ordinary  courts.  We  can,  theaefore,  safely 
adopt  the  remark  of  "the  great  Selden"  on 
the  impeachment  of  Ratcliffe  :*  "  It  were 
betterf  to  examine  this  matter  according  to 
ihenUet  and  foundations  of  thitHoute;''  that 
is,  upon  the  great  principles  of  parliamentary 
law  adapted  to  our  condition  and  circumstan- 
ces, as  modified  by  the  Constitution,  giving  it 
a  construction  equal  to  every  emergency  which 
may  call  its  powers  into  exercise,  and  givine 
in  its  interpretation  full  effect  in  constitutional 
forms  to  the  maxim  it  was  designed  to  make 
effectual — "that  the  safety  of  the  Republic  is 
the  supreme  law."^ 

If  we  adopt  the  test  that  an  act  to  be  im- 
peachable must  be  indictable  at  common  law, 
the  ConstitDlion  will  be  practically  nullified  on 
this  subject 

It  is  a  rule  of  the  common  law  "  that  judges 
of  record  are  freed  from  all  presentations 
whatever  except  in  Parliament,  where  they 
mav  be  punished  for  anything  done  by  them  in 
such  courts  as  judges."|| 

Bishop  declares  that  at  common  law  "the 
doctrine  appears  to  be  sufficiently  established 
that  legislators,  the  judges  of  our  highest 
courts,  and  of  all  courts  of  record  acting  judi- 
cially, jurors,  and  probably  such  of  the  high 
officers  of  each  of  toe  governments  as  are  in- 
trnsted  with  responsible  discretionary  duties, 
are  not  liable  to  an  ordinary  criminal  process, 
like  an  indictment,  for  their  official  doings, 
however  corrupt"  (1  Bishop's  Grim.  Law, 
916  [862.]) 

"At  common  law  an  ordinary  violation  cf 
a  public  itatute  by  one  not  in  office,  though 
the  statute  in  terms  provides  no  punishment, 
is  an  indictable  misdemeanor."  (1  Bishop, 
635  [187.] ) 

And  a  similar  violation  by  inferior  officers 
was  an  indictable  misdemeanor. 

"If  a  public  officer  intrusted  with  definite 
powers,  to  be  exercised  for  the  benefit  of  the 
community,  wickedly  abuses  or  fraudulently 
exceeds  them,  he  is  punishable  by  indictment, 
though  no  injurious  effects  result  to  any  indi- 
vidual from  his  misconduct"  (Whart  Crim. 
Law,  sec.  2ol4.) 

"  Whatever  mischievously  affects  the  person 
or  property  of  another,  or  openly  outrages  de- 
cency, or  disturbs  public  oraer,  or  is  injurious 
to  public  morals,  or  is  a  breach  of  official  duty, 
when  done  corruptly,  is  the  subject  of  indict- 
ment."    (Whart.,  sec.  8.) 


•Vol,  6  Am.  Law  Beg.,  N.  S.,  281;  4  Howard's  State 
Trials,  47. 

t  A  minister  is  answentble  for  the  SutHee,  the  htm- 
ety,  the  vHlity  of  all  measures  emanating  from  the 
Crown,  as  well  as  for  their  legality;  and  thus  tbe 
executive  administration  is,  or  ought  to  be,  sabordi- 
nate,  in  all  great  matters  of  policy,  to  the  saperin- 
tendenee  and  virtual  control  of  tbe  two  houses  of 
Parliament.    (2  Uallam's  Const  History.  SoO.) 

X  "It  may  bo  alleged  that  tbe  power  of  impeach- 
ment belongs  to  tlie  House  of  Representatives,  and 
that  with  a  view  to  the  exorcise  of  this  power  that 
Houso  havo  the  right  to  investigate  the  conduct  of 
all  public  officers  under  the  Uovornmont.  This  is 
cheerfully  admitted.  In  such  a  case  the  eafely  of  the 
llepublic  leoidd  be  the  eu^reme  law  :  and  the  power  of 
the  House  in  the  pursuit  of  this  object  would  pene- 
trate into  the  most  secret  recesses  of  the  executive 
department."  (President  Folk's  Message,  Jour.  Ho. 
Rep.,  29th  Cong.,  Ist  sess.,  093.)  "SaluttmnUiemrcma 
lex:  Broom'sLegal  Maxims:  £2vui>('t  Trial,  Whart 
State  Trials  300,  per  Blount;  Prescott'a  Trial.  181,  per 
Shaw  ;  contra,  Blake,  116. 

1 1  Hawkins.  192, ch. 73,  sec.  6;  1  Salk.,396;  2  Wood- 
de8on,596,355;  Jaoob'sLawDic.  tit./H'/ffw,- 12 Coke, 
25-C:  Hammond  v.  Howell.  2  Mod,,  218:  Floyd  m. 
Barker,  12  Co..  23-5.  "Thedootrin*  which  holds  a 
judge  exempt  from  a  civil  suit  or  indictment  for  any 
aet  done  or  omitted  to  be  done  by  him  sitting  aa  a 
Judge  has  a  deep  root  in  the  eommoa  law,"  per 
Kent:  Yates  m.  Lansing,  5  Johns.,  291;  9  lb..  SOb; 
Cnnninabam  v.  Boeklew,  8  Cow.,  178;  Peek'a  Trial, 
«92;  2  CMiase's  Trial,  369.  Bat  see  the  ruling  of  Chief 
Justice  Shippen,reierred  to  in  Addison's  (Pa.)  Trial. 
70;  1  Bishop  on  Crim.  Law.  91a  [362;]  4  Blaekat,  121. 


It  may  bo  said  the  immunity  of  a  judge  from 
indictment  for  his  official  acts  nt  common  law  is 
placed  oil  groiinils  of  puljlic  policy,  to  secure  his 
independence,  and  that  it  islheiiidictnble  char- 
acter of  tlie  act,  if  Jorreby  aprivate  individual, 
which  gives  jurisdiction  by  iiupeachment.  But  • 
even  this  proves  that  personal  liability  to  an 
indictment  is  uo  test  of  impeachubility.  And 
ill  the  nature  of  things  official  acts  cannot  be 
ilono  by  private  individuals,  so  that  the  indicl- 
;iijIo  character  of  an  act  is  no  test  of  its  im- 
peachability ;  and  no  such  test  could  have 
entered  into  the  minds  of  the  framers  of  the 
Constitution. 

It  is  a  rule  of  interpretation  that  a  law  or  an 
instrument  ia  not  to  be  construed  so  as  to  make 
its  "effects  and  consequences"  absurd,  if  its 
language  may  be  fairly  understood  otherwise. 

To  permit  all  acts  to  escape  impeachment, 
unless  indictable  at  common  law,*  would  lead 
to  consequences  the  most  ruinous  and  absurd. f 

If  a  judge  should  persistently  hear  the  argu- 
ments of  one  party  to  causes  privately  and  out 

•  On  the  trial  of  Chose  Mr.  Nicholson  said :  "  You. 
Mr.  ^rc^idt■nt,  os  Vice-President  of  the  United 
States,  toffotlier  with  the  Secretary  of  the  Treasury, 
the  Chief  .Tudtice,  and  the  Attorney  General, as  cora- 
uiissioncrsot'tbe  sinktnefuiid,  have  annually  at  your 
di^iposul  SS.tJOO.OuO  for  the  purpose  of  paying  the 
national  debt.  If.  instead  of  applying  it  to  this 
public  use,  you  should  divert  it  to  another  channel, 
or  convert  it  to  your  own  private  uses,  I  ask  if  there 
iA  a  man  in  the  world  who  would  hesitate  to  say  that 
>  tiu  uu^ht  to  bo  impeached  fur  this  misconduct.  And 
yet  there  is  no  court  in  this  country  in  which  yuu 
c-uuld  bo  indicted  for  it.  Nay.  sir.  it  would  amount 
tu  iiothintf  more  than  a  breach  of  trust,  and  would 
not  bo  indictable  umlcrthe  favorite  common  law. 

"  If  a  judge  should  order  a  cause  to  bo  tried  with 
eleven  jurors  only  surely  he  might  bo  impeached  for 
it.  und  yet  I  believe  there  ia  no  court  in  which  ho 
could  bo  indicted."    (2  Chase's  Trial.  339.) 

t  On  Chase's  trial  Mr.  Rodney  said.*  "I  think  I  can 
put"  •  •  «  •  "striking  cases  of  mis- 
conduct in  ajudgefor  which  it  must  be  admitted  that 
an  impeachment  will  lie,  though  no  indictment  fat 
common  lawj  could  bo  maintained."  He  put^  too 
coses:  if  a  judge  at  the  time  appointed  for  cotirt 
"should  api>ear  and  open  the  court,  and,  notwith- 
stiLiidiiig  there  was  pressing  business  to  be  dune,  lie 
should  proceed  knowingly  and  willfully  to  adjourn 
it  until  the  next  stated  period.'^  *  *  *  * 
"  Suppose  ho  proceeded  iii  the  dispatch  of  business, 
and  i'rom  prejudice  against  one  party  or  favor  to  his 
antagonist  he  ordered  on  the  trinl  of  a  cause,  though 
legal  ground  for  postponement." 

"  U'  when  tlic  jury  returned  to  the  bar  to  give  the 
verdict  be  should  knowiugly  receive  the  verdict  of 
u  niiijority." 

"  Were  a  judge  to  entertain  the  suitors  with  a 
farce  or  a  comedy  instead  of  hearing  their  causes, 
and  turn  ajcstcr  or  butfoon  on  the  bench.  I  presume 
he  would  subject  himself  to  an  impcachmonL  (2 
Chase's  Trial,  WO.) 

Mr.  Harper,  lor  the  defense,  practically  abandoned 
the  idiwi  that  an  indictable  offense  was  necessary,  lie 
said  :  "  There  arc  reasons  which  appear  to  me  unan- 
swerable in  favor  of  the  opinion  lliat  no  offense  is 
iinneachable  unless  itbe  also  the  proper  subject  of  an 
iiijietment."  *  •  •  *  "Icansupposccasea 
where  a  judge  ought  to  bo  impeached  for  acts  which 
1  urn  not  proiiared  to  declare  indictablu  [at  common 
la  W.J  Supi>use,  for  instance,  that  a  judKc  should  con- 
stantly omit  to  lioldcourt.orshould  habitually  attend 
so  short  a  time  ejicli  day  as  to  render  it  imiMissibieto 
tlespatch  the  business."    (2  Chase's  Trial.  2.iiy.) 

Mr.  Randolph  said:  "'flio  President  of  the  United 
States  lias  n  qutilified  negative  on  all  bills  passed  by 
the  twollousesof  Congress."  *  •  •  •  "Let 
us  suppose  it  exercised  indiscriminately  on  every  act 
presented  I'or  his  acceptance.  This  surely  wouId_  be 
an  abuse  of  his  constitutional  power  richly  deserving 
inipeachmenr;  and  yet  no  mnn  will  pretend  to  say  it 
is  an  indictable  oflouse."  (^Chase's  Trial,  452;  Wick- 
litlo's  argument  on  Peek's  Trial,  311.) 

On  Peck's  trial.  Mr.  Wicklifl'c|iut  additional ca-^es: 
'■Sui)i>oso  a  judge  uiulcr  the  inlluence  of  political 
feeling  shall  award  tohis  favorite  anew  trial"  • 
*  •  •  •  "againatknowulaw.  wouldthisbo 
an  indictable  offense?" 

"Suppose  a  judge"  •  •  •  •  "shall  labor 
for  two  hoiirri  in  abuse  upon  an  unoffcodiiig  citi7.cn 
whom  he  has  dragged  before  him."  (Peck's  'Trial, 
UIO.) 

"  If  a  hoadof  aDcpartmentflhould  divert  his  power 
aiul  patronage  for  liis  personal  or  political  aggrau- 
di/.einent."    (Id..  31(1.) 

Ou  Peck's  trial,  Mr.  Buchanan  said:  "The  abuse 
of  a  power  which  has  been  given  may  be  as  criminal 
as  the  usurpation  of  a  power  which  has  not  been 
granted.  Suppose  a  man  to  be  indicted  for  an  assault 
and  battery.  He  is  tried  and  found  guilty;  and  the 
judge,  without  any  circumstances  of^iicculiar  aggra- 
vation having  been  shown,  fines  him^'l.OOO.  and  com- 
mits him  to  prison  lor  a  year.  Now.  although  the 
judge  may  possess  the  power  to  Gnoand  imprison  for 
this  ofl'cnse  at  his  discretion,  would  not  this  punish- 
iii>nt  bo  such  an  abuse  of  judicial  discretion,  a^ 
all'ord  such  evidence  of  the  tyrannical  and  arbitrary 
exercise  of  power  as  would  justify  the  House  of  llop- 
resentutives  in  voting  an  impeachment?"  (Peck's 
Trial.  427.) 
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«f  eoort  tiM  evil  wwcM  beeone  so  iototerable 
in  ••  offieer  holding  for  good  beAooier  ■that  he 
•hoald  be  removed. 

If  the  President  should  hold  oot  promises  of 
ofiees  of  honor  and  tmstto  the  friends  of  Sen- 
ators to  inflnenoe  tbairTOtes  the  conseqaences 
might  be  so  pemieioni  and  oormpting,  espe- 
eiaTly  in  an  hoor  of  national  peril,  when  a 
single  vote  might  decide  the  liie  of  the  Oov- 
ernment,  that  the  safety  of  the  Republic  wonld 
d«<nand  impeachment.  Sneh  a  President  would 
iri^t«bia<Mith/atM/vZ2yto  execute  his  duties. 

Ther«  an  many  breaches  of  trust  not  amount- 
ing to  felonied,  yet  so  monstrous  as  to  render 
those  gailty  of  them  totally  unfit  for  o£Bce. 

Nor  is  it  always  necessary  that  an  act  to  be 
impeacbablemastviolate  a  positive  law.  There 
are  many  miademaaoon,  in  violation  of  ofBcial 
oaths  MM  of  doty  aHke  sfaoeking  to  the  moral 
■ease  of  mankind  and  repugnant  to  the  pare 
admiaistratioB  of  office^  that  may  violate  no 
pesitiva  law.* 

The  iodiseriBinate  veto  of  all  bills  by  the 
PresideBt,  his  retMning  in  office  men  sabject  to 
bis  removal,  knowing  them  to  be  utterly  inca- 
pable of  performing  the  duties  of  their  office, 
and  other  misdemeanors,  would  manifestly  be 
proper  subjects  of  an  impeschment,  for  other- 
wise a  wicked,  corrupt^  or  incompetent  foreign 
minister  might  embroil  the  nation  in  a  war 
imperiling  our  eristence,  to  avoid  which  im- 
peachment might  be  the  only  remedy. 

The  impeachment  trials  in  the  United  States 
may  be  said  to  have  oonolnsively  settled  these 
questions,  f 

The  first  case  tried — ^that  of  William  Blount, 
a  Senator  of  tbe  United  States  from  Tennes- 
see— simply  decided  that  none  but  civil  officers 
can  be  impeached,  and  ibata  Senator  is  not  such 
civil  officer.  But  the  articles  of  impeachment 
— none  of  which  chatged  a  statutory  crime,  and 
some  certainly  no  common-law  offense^pro- 
cceJcd  upon  the  idea  that  acts  were  impeach- 
ablet    which  were  not  indictable,  so  much  so 


*  "  There  are  offenses  for  which  an  otSoer  may  b« 
impeached,  and  ajtftinst  which  there  are  no  known 
potitive  Iawb.  It  is  poesiblo  that  the  day  mtty  arrive 
when  a  President  of  the  United  States,  oaring  aome 
great  political  ohject  inview,  may  endeavor  to  infla- 
euctt  OoDgresD  by  holding  ont  threats  or  indaeemoDts 
to  them.  A  treaty  may  be  made  which  the  Prendent. 
with  some  view,  may  be  extremely  anzions  to  hare 
ratiflud.  The  hope  of  office  may  be  held  out  to  a 
Senator;  and  I  think  it  cannot  be  doubted  that  for 
this  tho  President  wonld  be  liable  to  impeachment, 
although  tJicreisno  poeitivelaw  forbidding  it.  Again, 
•ir,  B  member  of  tbe  Senate  or  of  the  Hoose  of  Kcp- 
rp?rntntiv(?s  may  hare  a  xr-ry  dear  ftienilin  olBce, 
and  Iho  President  may  tell  bnn  unless  yoii  vote  for 
n»y  lufiisures  your  Triond  phall  bodi^niisscd.  Where 
is  the  pi>>jitive  law  forbi<l<liii{f  tliia?  Yet,  whore  is 
the  mini  who  would  be  .shameless  enough  to  rise  in 
the  faee  of  hi?  country  and  defend  such  conduct,  or 
be  bold  enough  to  contend  that  the  President  oould 
n«f  he  impeached  for  it?"  (Per  Nicholson,  2Chase'fl 
Trinl.  X&.Ml :  see  Peek's  Trial,  .'JOS.) 

"The  abuse  of  ft  power  given  may  bo  as  criminal 
as  the  usurpation  of  a  power  not  granted."  (Per 
IluchuTKin  on  l*eck's  Trial,  4;?7.) 

iit^  iujjposcs  the  ease  of  ajudji;  Ljviuff  dij^cj'etion- 
ary  power  to  fine  and  imposing  enormoiu  and  utaneocs- 
sary  pnnishment. 

t  Those  before  the  Senate  of  the  Unitod  States  ore 
tho  cases  of— 

1.  William  Blount,  a  Senator  of  the  United  .States, 
July  1797.  to  January  1798.  (Wharton's  SUte  Trials. 
200.) 

2.  John  Pickering,  dlstrictJudgp.I7ow Hampshire, 
1803-04.  (Annals  of  Congress;  2  Uiidratli's  History, 
618.) 

3.  Samuel  Chase,  asaooiato  justice  of  the  Supreme 
Court  United  States,  1804-05.  (Trial  of  Chase,  by 
Rmiih  *  Lloyd.  2  vols.) 

4.  James  Peek,  district  jadge,  Missoui-i,  1826,  1831. 
(Peek's  trial,  by  Stansbury,  1  vol.) 

5.  West  W.  Ilumphreys,  distriot  judge  of  Tennes- 
see, ISfii  (Congroasional  Globe,  vols.  47,  48,  49,  2d 
(ossion  li'th  Congress.  See  Report  No.  44,  2d  session 
S7th  Congress,  vol.3.  Reports  of  Committees.) 

I  There  wore  five  articles— 

1.  That  in  1?J7  Spain,  owning  the  Floridns  and 
liouisiana,  was  at  war  with  Bogland,  and  Senator 
Blonnt"didconspireaad  contrive  to oroate,  promote, 
andsetoafoot"  •  •  •  •  "in  theUnited 
States,  and  to  Conduct  and  carry  on  firom  thence  a 
uilitarr  hostile  expedition  against"  •  *  • 
•  "tao  Florida!  and  Louisiana"  •  •  •  • 
"  fur  the  purpose  of  wresting  the  same  from"  Spain, 
and  of  conqueringthe  same  for  Ureat  Britain,  in  vio- 
lation of  the  obligations  of  nentrality  of  the  United 
bates. 

2.  That  by  thotreaty  of  October  Zl.Vm,  tho  United 
States  andSpain  agreed  to  restrain  Indian  lioatiliiies 
in  tho  country  adjaoont  to  tbe  Floridas,  yet  Ulount,  in 
1797,  "  did  conspire  and  coutrivo  to  excito  the  Crack 


that  no  olijeotion  was  snggested  on  that  ac- 
count. 

Tbe  next  case  is  that  of  Judge  Pickering,* 
who  was  convicted  upon  each  of  four  several 
articles  of  impeachment  before  the  Senate,  and 
removed  from  office  in  March  1804.  f    This  case 


and  Cherokee  Indians", in  tho  United  States  "to 
commence  hostilities  against  tho  subjects  and  posses- 
sions in  the  Floridas  and  Louisiana,  for  the  purpose 
of  redaeing  (he  same  to  the  dominion  of"       *       * 

*  *  "QroatHritain,"  in  violation  of  tho  treaty, 
the  obligations  of  neutrality  and  Uis  duties  as  Sen- 
atnr. 

3.  That  lilount,  in  April,  17v7.  to  accomplish  bis 
desii;n8  aforesaid,  did  "consnireandoontrive  to  alien- 
ate tho  eonljdcnce  of  said  Indian  tribes"  from  the 
United  States  lnili:in  agent,  "and  to  diminish,  im- 
pair, and  destroy"  his  infloenee  "  with  the  said  Indian 
trihcji,  and  theirfriuudlyiatctcouncand  audantaad- 
ing  with  bini." 

4.  That  Blount,  in  April,  1797,  did  conspire  and 
contrive  to  seduce"  an  Indian  interpreterot  theUni- 
ted States  with  Ibo  Indians  uader  a  treaty  botween 
them  and  the  United  St-itcs  "from  his  duty,  and  to 
eiiKUKo"  hiiu  "to  assist  in  the  promotion  and  exe- 
cution of  bis  said  criiniaal  iatcutions  and  conspira- 
cies." 

0.  That  Blount,  in  April,  1797,  did  conspire  nnd 
contrive  to  diminish  ftnd  impair  the  conftdeneo  of 
■aid  Cherokee  nation  in  the  Ooremment  of  the  Uni- 
ted States,  and  to  it  ite  iind  foment  discontents  and 
di^-affection  amoii^'  :i.o  said  Indians  toward  tho"       • 

*  *  •  "Uwiicd  States  in  relation  to"  ascer- 
taining and  marking  the  boundary  line  between  the 
lands  of  the  ladiaas  and  of  tbe  United  States  in  pai- 
suanco  of  a  treaty  between  them. 

*  Tho  articles  charged— 

1.  That  the  surveyor  of  tho  districtof  New  Hamp- 
shiro  did,  in  the  iiort  of  Portsmouth,  seiic  the  ship 
Bliza  forunludinn  foreign  soods  contrary  to  law,  and 
tbe  marshal  of  tho  distriet,  on  the  Itith  of  October, 
1802,  by  order  of  Judj o  Piekerint'.  did  arrest  and  do- 
tain  said  ship  lor  trial,  and  the  act  of  Com^tcss  of 
March  2,  llh'J,  provides  that  such  ship  may.  by  order 
of  tlic  judge,  be  delivered  to  the  claimant  ou  giving 
bond  to  the  United  States,  and  on  producing  accr- 
tllicatc  from  the  collector  of  the  di?trict  tliat  the  du- 
ties on  the  goods  and  tonnage  duty  of  tho  ship  had 
been  paid;  vet  Judgo  Pickering,  with  intent  toevodo 
the  act  of  t;onKress.  or<lercd  the  ship  to  bo  restored 
to  tho  claimant  without  producing  the  certificate  of 
pftyuient  of  dutic.>i  and  touuaRc  duty. 

2.  That  at  the  district  court  of  New  Ilampshire,  in 
November,  1802,  the  collector  having  liholcd  said 
ship  becaur^o  of  said  unlawful  unladinp  of^-oods  and 
prayed  her  forfeiture  to  tho  United  States,  vet  Judgo 
Pickering,  with  intent  to  defeatthe  justcl;iiuisof  the 
United  .States,  refused  to  hear  the  testimony  of  wit- 
nrsses  produced  to  sustain  tho  claim  of  the  United 
States,  and  without  hearing  them  did  order  and  de- 
oree  said  ship  to  bo  restored  to  tbe  claimant,  contrary 
to  law. 

3.  That  the  act  of  24th  Septsniber,  1789,  authorizes 
an  appeal  to  the  circuit  court  in  such  case,  and  the 
United  States  district  attorney  did  claim  an  appeal 
from  said  decree,  yet  said  judge,  disregarding  the 
law,  intending  to  injure  the  rovcnnos,  refused  to  allow 
an  appeal. 

4:  That  Judge  Pickering  being  a  man  of  looso  mor- 
als and  in  torn  perate  habits,  on  11th  and  12th  Novem- 
ber, 1802.  did  appearon  the  bench  of  his  court  for  the 
purpose  of  administcringjustieo  in  n  state  of  intoxi- 
cation produced  by  inebriating  liquors,  and  did  then 
and  there  frequently  and  in  a  most  profane  and  in- 
decent manner  invoke  the  name  of  the  Supreme 
Being.    (Annals  of  Oongresa  of  18u;i-'4,  page  aitl.) 

1 1.  Tbiscase  was  thus  commented  on  during  Peck's 
trial: 

"I  admit  that  if  tbe  charge  against  a  Jndge  i>e 
merely  an  illegal  decision  or  a  question  of  properly 
in  a  eiei7  cause  his  error  ought  to  bo  gross  and  tial- 
pable indeed  to  justify  the  inference  of  n  criminal  in- 
tention and  to  convict  him  upon  an  impeachment. 
And  yet  oijo  case  of  this  ehariK  t«'r  occurred  in  our 
history.  Judge  Pickering  was  tried  :ind  condemned 
upon  all  tbe  four  articles  exhihitid  against  him, 
ait  lMiiif:h  the  first  fhreecontaincdnooihercharge  than 
thii  "I  making  decisions  contrary  to  law  in  a  cause 
in'-  "1\  iiig  a  mere  question  of  properly,  and  then  re- 
fu  iii^'  to  grant  the  party  injured  an  ;wpeal  from  his 
dc  -:oi),  to  which  ho  was  entitled."  (Per Buchanan, 
in  1'-  rli'sTrial,  428.) 

.Mr.  Nicholson  nr(7Bcnrfo,(2C!ha9c'sTrial, 341,)  in  re- 
ferring to  Pickering's  case,  says  he  "  was  impeached 
for  drunkenness  and  profane  swearing  on  the  bench, 
alfhfintrb  there  is  no  law  of  the  United  States  for- 
bii'.'iins  them.  Indeed.  I  do  not  know  that  therois 
aI]^  l;iw  i)unishing  either  in  New  linmpahire,  where 
the  ollcnao  woii  commitLcd.  It  waissaid  by  one  of  tho 
counsel  that  these  were  indictable  offenses.  I,  how- 
ever, do  not  know  where:  certainly  not  in  England. 
Prunkenncss  is  punishable  there  by  the  ecclesiastical 
anthority;  but  the  temporal  magistrate  never  hod 
any  power  over  it  until  it  waj  given  by  a  statute  of 
James  I,  and  even  then  the  power  was  not  to  be 
exercised  by  the  courts,  but  only  by  a  justice  of  the 
peace,  as  is  now  tho  casein  Maryland,  where  a  small 
fine  may  be  imposed." 

Mr.  Harper  had  said:  "Habitual  drunkenness  in 
apadge,  and  profane  swearing  in  any  person,  are  in- 
dictable offenses,  [at  common  law.]  Andif  thoy  ware 
not,  still  they  axe  violations  of  the  law.  I  do  not 
mean  to  say  that  there  is  a  statute  against  drunken- 
ness ond  profane  swearing.  But  they  are  offenses 
against  good  morals,  and  as  sneh  aro  forbidden  by 
the  common  law.'  They  aro  offenses  in  tho  sight  of 
(Jod  and  man."   (2  Cliaso's  Trial.  ^,  400. ) 


proves  that  a  vMation  of  bne  of  a  paortioalar 
character,  anddrunkennessandprofiinity  on  the 
bench,  are  each  impeachable  high  crimes  and 
misdemeanors.  In  this  case  the  defense  of  insan- 
ity was  made  and  supported  by  evidence.  The 
case  does  not  show  the  opinion  of  Senators  on 
this  evidence.  But  if  the  insanity  was  regarded 
as  proved,  this  case  shows  that  a  (criminal  in- 
tent is  not  neoessaryto  constitute  an  impeach- 
able high  crimeand  misdemeanor,  but  that  the 
power  of  impeachment  may  be  interposed  to 
protect  tbe  public  against  the  misctmduct  of 
an  insane  officer. 

The  next  cose  is  that  of  Sttmsel  CbcMe,*  an 
associate  justice  of  the  Supreme  Oonrt  of  the 
United  States.  In  this  case  it  was  insisted  for 
the  accused  thnt  "  no  judge  can  be  impeached 
and  removed  from  office  tor  any  act  or  offense 
for  which  he  could  not  be  indicted,"  either  by 
statute  or  common  law.f  But  this  was  denied 
with  convinciiw  argument,}  and  was  practi- 
cally abandoned  by  tho  defense.  |[ 

•  There  were  eight  articles  of  impeaebmont: 

1.  That  on  the  trial  of  Fries  for  trcaaon  in  tho  eit- 
cuit  court  of  the  United  States  for  Pennsylvania,  in 
April,  1800.  ho 

(1.)  Prepared  and  fomishod  coansel  aa  epiaion  in 
writing  on  the  questions  of  law  in  tbe  eaa*  boton 
trial  or  argument. 

(2.)  Restri'^ted  Pries's  eonnsel  from  recurring  to 
certain  Knglish  authorities  and  stotalas  of  the  Uni- 
ted States  illustrative  of  positions  for  defonse. 

(3.)  Denied  counsel  for  defense  tho  ris[ht  to  argue 
the  law  of  the  case  to  tho  jury,  endeavoring  to  wrest 
from  tbo  jary  the  right  to  aatarminc  questions  of 
law. 

2.  At  tlie  circuit  court  at  Riefamond,  in  May,  1800, 
Callcnder  was  arraigned  for  libel  on  John  Adnms, 
then  President,  and  the  judge,  with  intent  to  procure 
his  conviction,  overruled  tho  objeotion  of  Basset, 
one  of  the  jury,  who  wished  to  bo  excused  because 
be  hod  made  up  his  mind,  and  required  bim  to  sit  on 
tho  jury. 

3.  That  with  same  intent  the  judge  refused  to  per- 
mit the  evidence  of  a  witness  to  bo  given,  on  pre- 
tense that  the  witness  could  not  prove  the  truth  of 
tho  whole  of  one  of  the  charges  eontaincd  in  an  in- 
dictiDont  embracing  moro  than  one  fact. 

•I.  Tniusfi- 1- ;mu1  oiiiliality  in  said  case: 

(1.)  in  ctimi'clliim'  prisoner's  eonnsel  to  reduce  to 

writing  all  questions   proposed  to  be  put  to  that 

witness. 
(J.)  In  refusing  to  postpone  the  trial  on  asufficient 

affidavit  filed. 

S'i.}  Hudcand contemptuoasexpresslonstoeounsel. 
4.)  Itcpeatcdandvexoi  ;m:is  iuterruption.'i  of  coun- 
,  inducing  them  toali,;ii  I  :)n  their  cause  and  client, 
.^.  That  the  judge  awai-i-  \  a  rnpina  for  the  arrest 
of     lid  t'allender,  when  tho  statute  of  Virginia  in 
sUv  ii  ease  only  authorized  a  summons  requiring  the 
accused  to  answer. 

6.  The  judge  required  Callcnder  to  snbmit  to  trial 
during  the  term  at  which  he  was  indicted,  in  viola- 
tion of  the  statute  of  Virginia,  declaring  that  tbe 
accused  shall  not  answer  until  tho  next  succeeding 
term,  the  United  States  judiciary  act  of  2Uh  Sep- 
tember, 1789,  recognizing  tho  State  laws  as  raXci  of 
decision. 

7.  At  thecirouitcourtin  Delaware,  in  June,  1800,  the 
judge  refiisod  to  disefaarge  tbe  grand  jury,  although 
entreated  by  sovoral  of  tbe  jury  to  do  so,  and  a  fler  the 
jury  had  regularly  declared  through  their  foreman 
that  they  had  found  no  bills  of  indictment,  nor  had 
any  presentment  to  make,  and  instructed  the  jury 
that  It  was  their  dut^  to  look  after  a  certain  seditioiis 
printer  living  in  Wilmington.  And  tbe  judge  en- 
joined on  tbe  district  attorney  tho  ncoesaty  of  pro- 
curing a  file  of  a  newspaper  printed  at  Wilmington, 
to  find  soKopassaffc  whion  might  furnish  the  ground- 
work of  a-  prosecution — all  with  intent  to  procure  tbe 
prosecution  of  said  printer. 

8.  That  the  judge  at  the  circuit  court  at  Baltimore, 
in  May,  1803,  perverted  his  official  riirht  and  duty  to 
address  tbe  grand  jury,  delivering  to  thom  an  inflam- 
matory political  barangae,  with  intent  to  excite  the 
people  of  Maryland  against  their  State  government 
and  against  tlio  United  States. 

[His  address  was  in  part  against  universal  snffrago.] 

tl.  Chase's  Trial,  9-18,  per  Cnark.  Per  Lcc,  107.  cit- 
ing 2  Bacon,  97.    Per  Martin,  137.    Per  Harper.  251-9. 

Judge  C!hasc  in  his  answer  declared  that  he  was 
only  liable  for  a  misdemeanor,  "consisting  in  some 
act  done  or  omitted  in  violation  of  law  forbidding  or 
commanding  it,"  and  that  ho  was  not  iinpeaehablo 
"  except  for  some  offense  for  which  he  may  be  iii- 
dioted."  (1  Chase's  Trial,  47,  48;  1  Story  on  CunatM 
sao. Taii,  note;  1  Ijliot's  Debates,  2l>2.) 

1 1  (Jhaso's  Trial,  S5S,  per  Campbell.  Per  Rodney. 
378.  2  Chase's  Trial,  33.5,  339-340,  per  Nicholson.  1 
Chnse%  Trial,  835,  352;  2  Chaso's  Trial,  351.  "It  Is 
sufficient  to  show  that  the  accused  has  transgressed 
tho  lino  of  his  official  duty  in  violation  of  the  laws 
of  his  country,  and  that  this  conduct  can  only  be 
accounted  for  on  the  ground  of  iim>nre  and  eorrni-t 
motives."  (1  Chnso'sTrial,3J3,pcrCampboll.)  "Vio- 
lation of  official  duty,  w.Hcthcr  it  be  a  proceeding 
against  a  positive  law  or  a  proceeding  unwarranted 
by  law."    (2  Chaso's  Trial,  340,  per  Nicholson.) 

i  3  Chase's  Trial,  256,  per  Harper. 
On  Peek's  Trial. 427.  Biicbanan  aaidt  "The  prind- 
plo  fairly  to  be  deduced  fitoiaiill  ttearcomenUon  the 
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In  IWa,  Jamea  H.  Peck,  judge  of  the  United 
States  district  court  for  Missouri,  was  impeached 
by  the  Hotue  of  Bepreeentatives  for  imprison- 
ing and  sospendiuK  from  practice  en  attorney 
of  his  coart.*  The  arxomeDt  for  the  prose- 
cution alluded  to  the  {iroposition  stated  in 
Chase's  trial,  "that  a  JQai;;e  cannot  be  im- 
peached for  any  offense  which  is  not  indict- 
able ;"t  but  the  counsel  for  the  accused  repu- 
diated any  such  doctrine  as  a  ground  of 
defense.! 

Mr.  Wirt  did  not  hazBrd  his  repntation  by 
any  such  clum.y    Peck  was  not  convicted. 

The  case  of  West  W.  Humphreys,  judge  of 
the  United  States  district  court  for  the  district 
of  Tennessee,  proceeded  on  the  ground  that 
an  officer  was  impeachable  without  haring 
oosomitted  »  stattitoiy  or  oommon-law 
oienqe.2 

trial  of  JodMCIuMiSad  freattJiarotwof  th«8eDat« 
on  the  artiolw  of  unxaohment  BsaiDft  him,"  wu  to 
bold  that  a  riolatton  of  the  Conntitation  or  law  wu 
imveaohablo,  "in  (^position  to  the  principle,"  * 
*  *  *  "  that  m  order  to  rendor  an  ontaaaoiai- 
peaehablo  it  miut  he  indictable." 

•  The  ehagrta  wm  that,  at  jad«e  of  the  disMet 
eoBTt  for  luaionri,  he  on  the  21st  April,  1826, 
imprisoaed  L.  a.  Lawless,  an  attorney,  for  twentj- 
frar  hoan,  and  tospended  hitn  for  eighteen  months 
DnMajrraotisiasiaw,  feraaallefedoonteniptofcoart 
in  puDlishins  a  newipajier,  article  roTiewmg  a  puh- 

aamiadAilol _. 

hold   the  nsM  bw  ikp  CoostitiitioD   ditriiit  o»od 


line  a  newspaper  article  roviewms  a  pub- 
loision  of  said  Judge;  that  said  Jndge, 
1  of  the  dutiae  of  Ms  station,  aad  that  "he 
bold  the  sasM  \a  th*  CooatitiitioD  dmrit  g»od 
bekavior  onl/,  with  intent  wrongthHy  and  aniuitly 
to  oppress,  imprison,  and  injure  said  Iiawlea,  ite. 
His  aiieifer  ooaaedMa  naUlitar  to  Impoadhsieat  on 
hets  which  would  not  b«  indiotable. 

t  reek's  Trial,  806,  per  WloUita. 

t  Kr.  Meredith's  proposittons  were  (PAckt  Trial, 
Sff.)  that  the  doart  had  the  power  to  punish  eoa- 
temptas  that  tha  aase  of  Lawless  was  a  contempt 
proper  for  its  exereise:  that  the  punishment  was 
proper ;  and  lastly,  "that  if  the  court  had  not  the 

J  lower,  or  11^  having  It,  (he  ease  was  not  aoase  proper 
or  its  Application,  still  the  act  did  not  proceed  from 
the  evil  and  malicious  intention  with  which  it  is 
charged,  and  which  it  is  absolutely  necess^r^  should 
hare  accompanied  it  to  constitute  the  guilt  of  an 
impsaehahle  offense. 

Jodge  Peek,iji  the  answer  to -his  Impeaehmaiit, 
said: 

"  In  the  digested  renort  of  the  committee  of  the 
House  of  Commons,  waioh  follows  the  report  of  the 
arguments  of  the  managers  who  conducted  that  iaa- 
paaohmant,  (a^aiaat  Warren  Hastings,)  it  will  b« 
seen,  too.  that  m  the  estimation  of  that  eoramittae 
the  prococdinca  of  cuurla  of  law  furniab  no  rule 
whaiisrer  tor  tho  proceetlinira  in  iin  iiui'rachmont, 
the  latter  Imjh^'  KoveruoU  by  no  other  law  ur  custom 
than  tho  ''  .'  - '  cun^ueluiio  parliameuti,  which  left  the 
Honaeat  i  .il  it  liberty  to  pursue  tho  great  ends  of 
justice  nntramnieled  by  any  other  rules  than  those 
wUah  reason  and  uublio  utility  prescribe."  (Peck's 
Trial.  lt>;  see  2  lliile  P.  C.  chapter  20,  page  150: 
6HoweU't!  StuteTriars.Sia.  3Ili,34ii,  note  ;  note  to  Lord 
Capel'acaje,  4  UoweU's  State  Trials.  l.i.Vi;  Case  of 
■ariofCaaby.  A.  I).  1678;  U  Uowoll's  State  Trials, 
<«:  4  Hatsel's  Puc,  71.) 

I  He  cites  tho  opinion  of  Kent  in  a  case  in  5  Johns, 
Kop.,  291,  which  was  a  civil  action  against  Chancel- 
lor Lansing  for  punishing  a  contcni|>t.  Kent  says; 
"There  must  bo  tho  urienter  or  intcntiomii  violutioji 
of  the  ftiatuU,  and  this  can  never  be  iuputed  to  the 
judicial  proceedings  of  a  court.  It  would  be  an  im- 
peachable offense,  which  can  never  bo  averred  or 
shown  but  under  the  process  of  impeucbmeot."  Ilo 
conceded  that  an  xnifntional  violadon  <»/  thf.  laic  icut 
imptachabU,  and  cited  Erskine's  Spoe<'hcB,  vol.  1,371. 
(Now  York  cd.,  1813,)  to  show  that  impeachment 
should  be  iLSed  as  au  example  "to  corruption  and 
willful  abuse  of  authority  by  extra  legal  j>ains." 

And.  referring  to  Nammond  vs.  UotccU,  1  Mod.,  184, 
2  Id.,  21S,  and  the  rcmaric  that  complaint  should  bo 
made  to  tho  king  to  secure  the  removal  of  a  judgu 
who  bad  unlawfully  impriiioned  a  jurorfor  contempt. 
said  that  course  was  proper  "if  the  judge  had  acted 
mrruptly"  •  •  •  •  "thatis.witli  a  wicked 
intention  to  oppress  under  color  of  law."  (Peck's 
Trial,  493, 495.) 

I'Rf  charges  were : 

1.  For  advocating  seceadon  ta  a  ptMto  tpteck  at 
HsihyiUe,  December  29, 1800. 

2.  ror  openly  supporting  and  utSaocatiag  the  Taa- 
sessee  ordinanoe  of  seoesnon. 


eoaspiring  with  Jefferson  Savia  and  others 

to  <ropose,by  force  the  authority  of  tho  QoTerameat 


9L  Vor  aid  in  organiiina  armed  rebellion. 
i.  for  ....  -         -     • 

toffppos -- 

•rate  United  gutas. 

9.  rat  negleotlne  and  refusing  to  held  the  distriot 
eonrt  of  the  United  States. 

0.  For  aetiag  as  a  e(nife(|ei»ta  jodga.  and.  as  sach, 
saataneiiig  men  to  be  banished  and  iisDrisoaed  add 
theig  property  to  be  oonfisoatad  for  taeir  loyallr, 

as^  especiaUy  of  property  of  one  Andrew  John- 
aoo." 

7.  For  the  arrest  and  imiisonmeBt  of  "one  Wil- 
liam e.  BrownloWvezenisuia  authority  as  iadgaof 
tiM)  distnet  eoart  of  the  confoderats  States.'' 

He  was  ooaTlstaa  oa all  tha  artioiss  eescpsArte  a 

SuPPLKMEin>— 4. 


In  &ct  the  charge  of  advocating  secession 
was  a  crime  of  which  half  the  leading  politi- 
cians of  the  south  had  been  guilty  for  many 
years.  In  the  seven  articles  of  impeachment 
against  him  two  may  be  said  to  charge  treason ; 
■ud  it  may  be  claimed  that  one  good  article 
will  sustain  a  conviction,  by  way  of  analogy  to 
the  doctrine  that  one  good  count  in  an  indict- 
ment, notwithstanding  tbe  presence  of  bad 
ones,  will  sustain  a  sentence.  But  even  this  is 
not  law  in  England.*  But  there  is  no  analogy. 
The  Senate,  by  a  teparate  vote  on  ectch  article, 
Bpeci6caUy  passed  on  tbe  sufficiency  of  each 
article  to  constitute  an  impeachable  oGfense, 
while  a  jury  passes  generally  on  all  the  counts 
of  an  indictment.  And  it  is  to  be  observed 
that  the  report  of  the  Judiciary  Committee 
recommending  impeachment  did  not  charge 
treason  or  other  indictable  crime,  nor  was 
there  evidence  of  any  ;t  and  on  the  trial  of 
the  case  no  doubt  was  expressed  as  to  the 
right  to  convict  on  each  of  the  articles.  The 
cases  tried  in  the  States  fully  sustain  the  same 
view,  both  before  and  since  the  adoption  of 
onr  national  Constitution. { 

Judge  Addisonjl  was  impeached  in  Pennsyl- 


vote  on  each,  except  that  part  of  article  six,  which 
charges  him  with  confiscating  tho  property  of  Andrew 
Johnson.    (40  Ulobe,  1901-02.  pi.  4,  p.  29o0.} 

*JUpiiia  VS.  (yOomutt,  11  Clark t  Fin.,  IS;  9  Jurist, 
80;  Wharton's  Crim.  Law.  sec.  3047. 

t  Report  Ho.  44,  U  session  STth  Congress,  vol.  S  of 
Heuse  fieports. 

tOn  tho  12th  JuTv,  1'788,  three  of  the  judges  of  tho 
swmnie  court  of  rennsylvania  attached  and  fined 
Oswald  tan  pounds  and  imprisoned  him  one  month 
for  publishing  a  newspaper  artiolo  having  a  tendency 
to  prejudice  the  publfo  with  respect  to  the  merits  of 
a  eaase  depending  in  oonrt.    (1  Dallas,  319.) 

On  5th  September,  1788,  Oswald  memorialised  the 
General  Assembly  to  determine  "  whether  the  judges 
did  not  infringe  the  Constitation  in  direct  terms  in 
the  sentence  they  had  pronounced,  and  whether,  of 
coane,  they  had  not  made  themselves  proper  objoots 
of  impeachment." 

Tho  House,  in  Committee  of  tho  Whole,  heard  tho 
evideaoe.  Mr.  Lewis,  a  member,  maintained  that 
the  only  grounds  of  imjpeachmont  wero  bribery,  cor- 
ruption^ gross  impartiality,  or  willful  or  arbitrary 
oppression,  none  of  which  Deing  approved,  the  me- 
morial ought  to  be  dismissed. 

Mr.  Sinlef,  then  a  member,  said:  "Though  be 
deemed  it  bis  duty  to  pronounce  that  the  decision 
of  the  supreme  court  was  a  deviation  from  the  spirit 
and  letter  of  the  frame  of  government,  yet  he  did  not 
mean  to  assert  that  ony^ ground  had  boon  shown  for 
the  impeachment  of  tho  judges;  but,  on  the  contrary, 
he  agreed  that  bribenr,  corrnption,  or  willfnl  and 
arbitrary  intraotion  of  the  law  were  the  only  true 
causes  for  instituting  a  proseoution  of  that  nature." 
(See  1  Uallaa,  335;  Addison's  Trial,  129.) 

Tbe  House  reeolvcd,  by  34  to  23,  that  the  charges 
of  arbitrary  aad  oppressive  proceedings  in  tbe  judges 
of  tho  supreme  court  ore  unsupported  by  tbe  testi- 
mony introduccc^,  and,  consetiucntly,  that  there  is 
no  just  cause  for  impeaching  the  said  justices.  (Sec 
the  report  of  this  case  in  1  Dallas,  3d  od.,  Pbila.,  1830, 
p.  353,  r329U 

On  the  trial  of  Chose  Mr.  Rodney,  referring  to 
this  ease,  said ;  "Tbrooof  the  judges  of  tho  supreme 
court  were  accused  of  fining  and  imprisoning,  with- 
out the  intervention  of  a  jury,  a  fellow-citizen  for 
publishing  a  paper  which  they  considered  as  a  con- 
tempt of  conrt.  Tho  judges  wero  defended  by  two 
most  able  and  eloquent  counsel,  who  contended  that 
the  sonstitutiou,  the  laws,  and  the  practice  of  Ponn- 

Slvania,  by  adopting  the  common-law  doctrines  on 
e  suhiect,  justified  the  proceeding,  and  that  if  there 
was  no  law  to  justify  it  their  conduct  flowed  from  on 
honest  error  in  judgment.  But,  sir,  they  did  not  at- 
tempt to  maintain  the  position  contended  for  on  this 
ooooston,  that  to  support  an  impeachment  the  oon- 
dnct  of  n  j  udge  must  oe  sneh  as  to  anhieot  him  to  an 
indictment."    (Soe  2  Chase's  Trial,  3WJ 

I  Impeachment  of  Alexander  Addison,  president 
Judge  of  tho  courts  of  common  pleas  of  Westmors- 
land  and  other  counties,  1802-3,  convicted  of  1.  Di- 
recting a  jury  that  the  address  of  an  associate  judge 
to  them  '  bad  nothing  to  do  with  the  qucition  before 
them;"  and  2.  Preventing  an  associate  judge  from 
addressing  the  grand  jury  concerning  their  duties,  by 
denying  the  right,  and  by  leaving  the  bench,  and 
thus  irregularly  adjourning  the  court.  (Addison's 
Trial,  b/ Thomas  Lloyd,  2d  ed..  Lancaster,  1803.) 

Hr.  McKean,  one  of  the  managers,  in  opening  the 
trial,  said:  "Offenses  under  color  of  oSco"  * 
•  *  •  "  have  always  been  considered  as 
the  most  proper,  and  of  course  tho  usual,  ground  of 
impeachment.  They  are  such  as  the  ordinary  magis- 
tnSlss  cannot  ordare  not  punish."     •       *       •       • 

It  oitan  happens  that  officers  may"and  do  abase 
their  powear  to  the  injnry  of  thoOommonwealtb,  and 
at  the  same  time  in  such  a  manner  as  not  to  render 
their  cendnot  congaixable  before  the  ordinary  tri- 
banals  of  jastice,  so  as  to  proceed  by  indictment  or 
information."    (See  Addison's  Trial,  81.) 

In  Pennsylvania  the  aourts  entertain  jnrisdietion 
of  oommon-law  crimes.   The  attorney  general  filed 


vania  in  1802,  and  his  defense  was  that  be  had 
committed  no  act  indictable  at  common  law  ; 
but  the  Senate  almost  unanimously  convicted 
him,  utterly  repudiating  that  as  a  defense. 

In  Massachusetts,  *  the  rule  is  well  settled 
in  conformity  with  what  seems  to  be<he  recog- 
nized doctrine  in  the  Senate  of  the  United 
States. 

Among  the  cases  tried  with  great  learning 


a  motion  for  a  rule  against  Addison,  to  show  oauae 
In  the  supreme  court  why  an  information  should  not 
be  filed  against  him.  'Xho  court  held  that  it  was  the 
right  of  tho  associate  judge  to  addross  the  grand  jury ; 
but  tho  court,  per  Chief  Justice  Shippen,  said :  'i'no 
affidavit  does  not  state  malice.  It  would  seem  to  bo 
a  mistake  of  right.  Unless  aorima  is  stated  thocourt 
cannot  take  eoguizance.  There  may  bo  another  rem- 
edy, [by  impeachment.]  It  does  not  lie  with  us  to  say 
what  that  is.  The  proceeding  was  arbitrary,  unbe- 
coming, unhandsome,  ungontTomonly,  unmannerly, 
and  improper ;  but  there  not  being  an  imputation  of 
willful  misbehavior  and  ma1ice.it  is  not  indictable  or 
tho  subject  of  on  information."  (Trial,  7U.) 

Judge  Addison, in  hisderonse.said:  "Noimpeach- 
mont  will  lie  but  for  a  misdemeanor  in  oBlco,  and 
ever^  misdemeanor  in  office  is  indictable;  the  offi- 
cer impeached  still  remains  liable  to  indictment, 
trial,  judgment,  and  punishment  according  to  law. 
An  impeachment  lies  only  where  an  indictment  lies. 
No  otficer  eon  bo  convicted  on  an  impeachment  who 
ougbt  not  to  be  convicted  on  an  indictment;  and  tho 
punishment  on  impeaohmont  is  cumulative — not  ex- 
clusive. The  acts  for  which  an  offloer  may  bo  im- 
8 cached  are  precisely  those  for  which  ho  may  bo  in- 
ictcd  ns  nn  officer;  mi^dcmeftnors  in  ollicc,  offenses, 
or  unlawful  acta  clone  with  an  evil  intention  in  bis 
official  capacity."  (Trial,  104.) 

"A  mere  unlawful  act  from  a  mistoko  or  error  in 
judgment  cannot  be  alleged  as  a  [impeachable] 
crime.  Not  only  wrong,  but  willful  wrong,  must  be 
made  out,  or  the  offense  is  not  complete."  (Pago  118.) 

"  Though  a  judRO  ads  unlawfully  and  unconstitu- 
tionally ho  cannot  be  convicted  on  an  impeachment 
unless  he  has  acted  willfully  so."  (Pago.  129;  see  1 
Dallas.  335.) 

But  this  position  was  denied,  and  Addison  was 
found  guilty  by  a  vol n  of  20  to  4.  (See  this  case  re- 
ferred to;  Chase's  Tri.  !,  396.) 

*  The  Massachusetts  eases  arc— 

1.  Impeachment  of  William  Glreenlcaf,  sheriff  Of 
Worcester  county,  1788.  Convicted— (1.)  Of  detain- 
ing for  his  private  use  public  moneys,  when  the  Com- 
monwealth has  a  right  thereto:  (2,)  of  exhibiting 
dishonest  aooounts  01  taxes  collected;  (3,)  of  detain- 
ing for  two  years  public  moneys  from  town  of  Peter- 
sham; (4,)  of  procuring  from  the  treasurer  of  Com- 
monwealth an  execution  for  money  previously  col- 
lected by  him ;  (5,)  of  false  retnros  on  executions ;  (0,) 
of  procuring  a  warrant  of  distress  for  money  pre- 
viously paid  him. 

2.  Impeachment  of  William  Hunt,  a  justice  of  the 

Eoaee  of  Watortown,  1794.  Convicted  of  entering  on 
is  docket,  on  the  trial  day  of  causes,  tho  personal 
appearance  of  plaintiffs  who  were  absent,  though 
doicndaiits  demanded  their  appearance.  Tho  Sen- 
ate found  Hunt  guilty,  but  suspended  judgment  for 
a  year. 

3.  Impeachment  of  John  Yinal,  a  justice  of  tbe 
peace  of  Suffolk  county,  ISUO.  Convicted  of  extortion 
and  bribery. 

4.  Impeachment  of  Moses  Copoland,  a  justice  of 
tho  peace  lor  Lincoln  county,  1807 and  ISoS.  Acquitted 
on  charges;  first,  that  he  bougbl  a  note  indor.-jed  in 
blank,  and  entertained  suit  in  n  amc  of , Samuel  Kings- 
bury, and  rendered  judgment,  though  in  tact  the  note 
was  Cupeluud's;  second,  fur  defaulting  a  defendant, 
and  cnterLiig  judgment  before  the  hour  sot  for  trial; 
third,  bribery. 

5.  Impeachment  of  James  Prescott,  judge  of  pro- 
bate for  Middlesex,  1S21.  Convicted  of  exacting  ille- 
pul  fees,  and  of  inserting  by  interlineation  iu  a  guard- 
ian's account,  previously  »worn  to,  an  item  duo  to 
and  paid  to  himself,  and  llion  of  seltliug  the  account 
as  judge. 

See  "Prcscott's  Trial,  by  Pickering  and  Gardner. 
Boston,  18:il."  In  tbe  appendix  is  au  abstract  of  tho 
preceding  impeachmenUs.  On  tho  trial  of  Prescott, 
It  was  saidby  Mr.  lilakc,  <ir!7cmtdo,  that  "within  the 
compass  of  forty  long  ycara  three  or  four  solitary  in- 
nanccs  of  trial  by  impoachmant  have  occurred  in 
this  Commonwealth.  Of  these,  two,  I  believe, [three,] 
resulted  in  conviction;  and  1  feel  myself  justified  in 
statintjibat  in  noitherof  tho  instances  alluded  to  was 
thcreany  point  of  constitutiouul  law  involved  in  tho 
inquiry." 

This  ease  was  conducted  with  great  ability. 

And  see  report  of  the  trial  and  acquittal  of  Bd- 
ward  Shippen,  ohief  justioo  of  Pennsylvania  and 
others,  before  the  Senate  of  that  State  in  1803,  by 
Wm.  Hamilton. 

Trial  of  Ueorgs  W.  Smith,  county  Judge  of  Oneida 
county,  before  tho  Senate  of  New  York,  1866. 

Trial  of  impeachment  of  Levi  Uubbcll,  Judge  of 
tho  second  circuit,  by  the  Senate  of  Wisconsin,  June, 
1853 

"  An  soconnt  of  the  impeachment  and  trial  of  the 
late  Francis  Uopkinson,  Esq.,  Judge  of  the  conrt.of 
admirolty  for  the  Commonwealth  of  Pcnnsiylvania: 
printed  by  Francis  Ballev,  Philadelphia.  1794." 

He  was  tried  and  acquitted  in  November  and  De- 
cember, 1780.  ....  .    ,  .t 

Tho  some  volume  eontams  An  account  of  tns 
Impcoohment,  trial,  and  acquittal  of  John  Nicholson, 
Usq.,  comptrolloT  general  of  Pennsylvania," 


le  was  acquitted  April  7, 1794. 
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•nd  ability  there  is  that  of  James  Prescott,* 
who  was  convicted  before  the  Senate. 

Mr.  Blake,|  for  the  defense,  insisted  that 
impeachment  is  "a  process  which  can  only  be 
resorted  to  for  the  punishment  of  some  great 
offense  airainst  a  known,  settled  law  of  the 
land."  The  prosecation  maintained  "that 
any  willful  violation  of  law  or  any  willful  and 
eormpt  act  of  omission  or  commission  in  exe- 
CDtion  or  under  color  of  ofiSce"  "  is  such  an 
act  of  misconduct  and  maladministration  in 
ofiBce  as  will  render  him  liable  to  punishment 
by  impeachment."t 

Chief  Justice  Chase  evidently^  holds  that  a 
failure  to  perform  official  duty  is  impeachable, 
without  reference  to  its  indictable  character  or 
the  motives  therefor.  And  further,  that  the' 
Senate  is  so  entirely  the  exclusive Jod^e  of 
what  is  official  delinquency  that  the  President 
cannot  protect  himself  against  impeachment 
for  a  failure  to  execute  a  law  by  the  decree  of 
a  court  enjoining  him  therefrom. 

On  the  15th  April,  1867,  in  refusing  the 
application  of  the  so-called  Slate  of  Missis- 
sippi for  leave  to  file  a  bill  to  enjoin  the  exe- 
cution of  the  "  reconstruction  acts  "  of  Con- 
gress, he  said: 

"  Snppose  the  bill  filod  and  tbo  injunction  prayed 
for  be  allowed.  If  tbe  President  refuse  obedience 
it  is  needless  to  observe  that  the  court  is  without 
power  to  enforce  its  process.  If.  on  the  other  hand, 
the  President  complies  with  the  order  of  the  rourt, 
and  refuses  to  execute  the  act  of  Congress,  is  it  not 
clear  that  a  collision  may  occur  between  the  exeeu- 
Uve  and  legislative  departments  of  the  Gorern- 
moDt?  May  not  the  House  of  Representatives  im- 
peach the  President  for  such  refusal  ?  And  in  that 
case  could  this  court  interpose  in  behalf  of  the  Pres- 
ident, thus  endangered  by  compliance  with  its  man- 
date, and  restrain  by  injunction  the  Senate  of  the 
United  States  from  sitting  lu  a  court  of  impeach- 
ment? Would  the  strange  spectacle  be  offered  to 
the  public  wonder  of  an  attempt  by  this  court  to 
arrest  proceedings  in  that  courtT 

"These  questions  answer  thauuelvei." 

The  question  whether  an  act  is  impeachable 
which  is  not  indictable  at  common  law,  when 
committed  by  officers  who  are  answerable  by 
indictment,  is  only  important  to  determine  how 
far  the  remedy  by  impeachment  extends.  But 
almost  every  conceivable  act  of  official  misde- 
meanor is  at  common  law  indictable,  though, 

.on  grounds  of  public  policy,  the  higher  officers 
are  not  liable  to  prosecution  in  the  ordinary 
'  courts  for  official  misdemeanors. 

-    Bat  the  question,  as  already  shown,  is  put 


*  In  1821,  FrescotL  a  judge  of  probate,  was  im- 
peached before  the  Senate  of  Massachusetts.  The 
l2tharticle  charged  tbatWoro  was  guardian  of  Birch, 
anon  compos  menfu,-  that  Qrout,  one  of  the  overseers 
of  the  poor,  had  some  controversy  with  tboguardian 
as  to  some  property  of  the  ward  not  involved  in  the 
account;  that  the  judge,  as  attorney,  advised  the 
parties,  and  charged,  and  was  paid  five  dollars  by 
the  guardian  therefor;  that  the  judge  interlined  this 
item  in  the  account  which  bod  been  previously  sworn 
to,  and  settled  the  account  allowing  this  item.  (Pres- 
eott's  Trial,  189.)  The  law  did  not  prohibit  judges 
from  acting  as  attorneys  in  matters  not  coming  before 
their  court. 

It  was  objected  by  the  defense  that  this  was  not  an 
offense  indictable,  and  so  nut  impeachable;  that 
especially  was  this  so  in  Massachusetts,  since  the 
constitution  authorized  a  removal  upon  the  address 
of  both  Houses  of  the  Legislature  for  any  cause,  and 
left  impeachment  against "  officers  for  miscouduet  or 
maladministration  In  their  offices." 

But  one  of  the  managers  said  in  substance :  "  We 
stand  hero  on  no  statute,  on  no  particular  law  of  the 
Commonwealth ;  there  ia  none  for  suob  a  cose.  We 
•tand  here  upon  the  broad  prinoiploe  of  the  common 
law — of  common  justice."  •  •  •  *  "Such 
conduct  is  disgraceful  and  contrary  to  the  usages  of 
all  civilised  nations."  •  •  »  •  "Wo  have 
(bown  the  eonduct  of  the  respondent "  •  *  * 
*  "to  have  been  grosaly  improper  and  mischievous 
in  its  tendency :  this  is  quite  enough ;  he  has  rendered 
himself  unworthy  of  office,  and  therefore  ought  to 
ba  impeached  and  removed."  (Prewott's  Trial,  149. 
See  Dutton's  remarks,  193-4.) 

Andso  the  Senate  decided  by  a  vote  of  19  to  6,  and 
convicted  Judge  Preecott. 

tPrcscott's  Trial.  114.  Ho  quoted  4  Blacltstoae, 
2S9,  that  impeachment  "is  a  prosecution  of  the  al- 
ready Itnown  and  established  law:"  and  2  Woodde- 
son,(ill:  and  part  1  of  Dolby's  Report  of  the  trial 
of  the  Queen,  p.  841,  on  a  bill  of  pains  and  penalties 
for  oduftery,  where  it  was  said  by  the  Earl  of  Liver- 
pool, "he  knew  not  how  they  could  make  that  a 
■uhject  of  impeachment,  which  by  thelaw  of  Kngland 
was  not  a  crime." 

Mr.  Webster  for  the  defense  said:  "An  impeach- 
l&ent  is  a  prosecution  for  the  violation  of  existing 
(Proecott's  Trial.  164  J 


laws."    (Proecott's  trial.' 164, 

I  Pre«3ott'i  Trial,  182,  per  Shaw, 
■peeoh,  194. 


Soo  Dutton's 


at  rest  by  the  practice  in  England,  by  tho  Ian- 
^ago  of  the  Constitution,  by  the  opinions  of 
Its  framers,  by  contemporaneous  exposition, 
by  the  noiform  usage  under  it,  and  b^the  united 
opinion  of  all  the  elementary  wntera.  The 
value  of  these  it  is  unnecessary  to  discuss  ae 
they  are  understood  by  nil  lawyers.* 

It  has  already  been  shown  that  the  violation 
of  a  public  statute,  though  the  statute  in  terms 
provides  no  punishment,  is  al  common  law 
indictable. 

Bat  it  maybe  urged  that  if  an  officer,  charged 
by  the  Constitution  and  his  oath  with  the  daty 
of  executing  the  laws,  knowingly  and  inten- 
tionally suspends  the  operation  of  a  particular 
statute,  refuses  to  execute  another,  and  vio- 
lates a  third,  but  docs  so  with  a  oteto  to  pro- 
mote  the  public  interest,  his  motives  are  good, 
and  ho  is  not  impeachable,  f 

This  view,  so  plausible  and  Insidioos,  is  n«v- 
ertheless  so  dangerous  that  its  very  monstrous 
character  will  snow  that  it  cannot  be  main- 
tained. An  example  will  illnstrate  it.  Let  it 
be  supposed  that  with  the  initiatory  steps  of 
the  rebellion  the  President  had  declared  that 
the  national  Government  had  no  constitutional 
power  to  suppress  a  rebellion  by  force  of  arms.  X 

Now,  whether  such  an  utterance  was  ex- 
torted by  fear,  or  might  have  been  an  honest, 
but  perverted  political  theoi^,  or  the  result  of 
a  treasonable  purpose  to  aid  traitors,  wonld 
have  been  in  its  consequences  to  the  nation  all 
the  same  if  it  could  have  controlled  the  eoan- 
sels  of  the  nation.  This  sentiment,  believed 
and  acted  on,  would  have  witnessed  the  de- 
struction of  the  Oovemment.  And  mast  the 
nation  perish  because  a  President  honestly  be- 
lieves in  the  fatal  heresy  that  the  Constitution 
and  Congress  are  powerless  for  self-preserva- 
tion ?  If  so,  the  nation  must  die  out  of  tender 
regard  to  the  political  idiosyncrasy  of  the  Pres- 
ident. The  same  fatal  error  of  opinion  and 
conduct  will  be  impeachable  in  one  President 
who  knows  the  right  and  yot  the  wrong  pur- 
sues, while  another,  who  believes  in  a  iailacy 
because  he  loves  it,  will  escape  unpunished, 
though  the  inherent  wrong  in  principle  and  in 
effect  is  the  same  in  both  cases. 

If  the  President  would  undertake  to  expel 
Congress  as  an  illegal  body,  he  could  scarcely 
escape  impeachment  upon  a  plea  of  good  mo- 
tives. No  tyrant  ever  yet  reigned  who  did  not 
plead  good  motives  for  his  usurpations.  But 
even  these,  if  they  could  be  so  in  fact,  never 
sanctify  criminal  acts.  As  well  might  larceny 
be  justified  by  a  purpose  to  promote  charitable 
objects,  as  violations  of  the  Constitution  by  pro- 
fessions of  securing  the  public  interest.  In 
both  cases  the  motive  is  iUegal,  and  no  circum- 
stances can  justify  a  criminal  octpurposely  com- 
mitted. Congress  may  withhold  punishment, 
or  pass  acts  ot  indemnity,  just  as  the  President 
may  pardon  crime;    but  criminal  purposes, 


*Thoy  are  discussed  in  Sedgwick  oo  Statutory  and 
Constitutional  Construction; 

tUut  if  an  officer  acts  without  law,  or  even  in  a 
mere  mini:<tcrinl  capacity,  but  having  no  discretion 
under  a  law,  and  viotates  bis  duty  so  as  to  imperil 
the  public  safety,  heis  impeachable. 

Bishop  says;  "When  a  man  serves  in  a  judicial  or 
other  capacity  in  which  ho  is  called  (by  law)  to  ejccr- 
eiee  ajudomemt  of  his  oicn,  he  is  not  punishable  for  a 
mere  error  therein  or  for  a  mistake  of  the  law.  Here 
tho  uct,  to  be  eugnizablo  criminally  ur  even  civilly, 
must  bo  willful  and  corrupt."  (Criminal  Law,  U13.)„ 

"AVhcu  a  statute  [or  tho  Constitution]  forbids  a 
thing  affecting  (be  public,  but  provides  no  penalty, 
the  doing  of  it  is  indictable  at  common  law."  (MO 
[349] IS" [8^.])  "  Whcncvcrtbolaw.statutoryorcom- 
mon.Cfusts  on  one  aduty  of  a  public  nature,  any  neg- 
lect of  the  duty  or  act  done  in  violation  of  it  is  indict- 
able."   (Criminal  Law.  6M7  [350.]  913.) 

Tbc  same  rule  must  exist  when  no  law  authorizes 
it.    ButitsbonlJbe  remembered  that  tho  rules  whieb 

Rrevail  in  ordinary  courts  have  no  application  In 
ni)cachment  cases  except  as  the  reasons  upon  whieh 
they  rest  commend  tbcm  to  tho  cont<idcratiou  of  and 
adoption  by  tho  Senate.  The  Senate  is  governed  by 
tho  "  lex  ct  conguctudo  jtnrtiatnenti." 

1  Intbemessogo  of  Deaember4,I860,tbe  Preaident 
said :  "The  power  to  make  war  against  a  State  is  at 
variance  with  the  whole  spirit  and  Intcntof  the  Con- 
stitution." •  •  •  •  "Our  Union  rests 
upon  public  opinion.  If  it  cannot  live  in  the  affec- 
tions of  the  people,  it  must  one  day  perish,  Coa- 
gress  posseisea  many  means  of  proaerviag  it  by  oon- 
eiliation;  but  the  sword  was  not  placed  in  their 
hands  to  praserve  it  by  foroa." 


Btodioasly  perristed  in,  present  bo  com  for 
clemency. 

This  subject,  so  far  as  it  relates  to  ordinary 
courts,  is  well  understood.  Sedgwick,  under 
the  caption  "  Good  faith  no  excuse  for  viola- 
tion of  statates,"  says: 

**  We  have  already  had  occasion  to  notto*  th«  rule 
that  icnorano*  of  the  law  eannotbesetap  indefaoM. 
All  are  bound  to  know  the  law.  and  this  holds  ■ood 
OS  well  in  regard  to  common  as  to  statutelaw,  aswell 
in  regard  to  criminal  as  to  civil  caeca.  In  regard 
even  to  penal  laws,  it  is  strictly  true  that  ignorance 
ia  no  exoosa  for  the  violation  of  a  atatute.*  So  in 
regard  to  frequent  attempts  which  have  been  made 
to  exonerate  Individuals  charged  with  disobedience 
to  penal  laws  on  the  ground  qr  good/ailh  or  error  of 
jwtpatad,  it  has  been  held  that  no  «xc«m*  q^  (*w  bum 
milfavailcvaiiuttht  peremptory  words  of  a  statute 
imposing  a  penalty.  If  t  be  prohibited  act  baa  been 
done  the  penalty  must  be  paid."t 

And  this  but  reiterates  the  law  of  impeach- 
ment as  recognized  in  England  and  the  United 
States,  t 

Judges havebeenimpeaehedin England  "for 
misinterpreting  the  laws,"  and  the  Earl  of 
Bristol  for  advising  "against  a  war  with 
Spain."  Yet  these  were  doubtless  honest,  but 
were  regarded  by  the  impeaching  power  as 
mistaken  and  pernicions  opinions. 

Even  Judge  Humphreys,  who  was  impeached 
before  the  Senate  of  tbe  United  States  for 
making  a  secession  speech,  may  have  honestly 
believed  what  he  said  and  might  have  supposed 
his  motives  good ;  bnt  this  conaideratiofl  waa 
so  unimportant  that  it  was  never  once  men- 
tioned on  the  trial. 

Tbe  result  is,  that  an  impetKhable  higherime 
or  misdemeanor  is  one  in  its  nature  or  const- 
quemces  subversive  of  some  fundctmeiUal  or 
essential  principle  of  government  or  highljf 
pr^udicial  to  the  publie  interest,  and  this  m^y 
consist  of  a  violation  of  the  Constitution,  of 
law,  of  an  official  oath,  or  of  duty,  by  an  act 
committed  or  omitted,  or,  without  violafing  a 

*  Smith  vs.  Brown,  1  Ifeiul,  231;  Caawelltw.  Allen. 
7  John;  83. 

t  Sedgwick  on  Stat,  and  Const.  Law,  100;  Galerafl 
TS.  QOAt,  S  Term  R.,  19:  Morru  \u  PeopU.  3  Uenio. 
881-402 ;  People  vs.  Brook$.  1  Id..  457.  On  tbe  trial  of 
Warren  Hastings,  it  was  argned  that  he  had  oxerted 
his  "  powers  for  the  publio  good."  But  tbe  Lord  Chan- 
cellor said,  "  however  pure  kit  inteafioiu  night  haoe 
teem  if  he  violatad  evei^  principle  of  morality  ojul 
Justice,  he  ihonld  fiot  tlumk  that  am  publie  exioaaeit 
ought  to  be  pleaded  ae  a  juetifieation. 

March  2.  Lord  Tknrlow  said :  "  The  nnmlier  of  ar- 
ticlea  preferred  were  twenty,  each  containing  a  great 
number  of  allegations :  of  this  number  tbe  Commoas 
had  given  do  evidence  upon  fourteen,  and  upon  veiy 
inceosiderabla  parte  of  Unree  more." 

"The  impeaenmeat,  however,  miipt  now  lie  said  to 
rest  upon  four  points— breaoh  of  laith,  oppreMion, 
aad  injustice,  as  in  the  two  arttbles  of  Cheyt  Sing  and 
the  Begum ;  coimption,  as  in  the  artiele  of  the  pres- 
onta:  and  a  wanton  waste  of  the  pubhc  money  for 
privatepnrposes,  asin  tbecoalraots.  Ineonsideriiic 
the  fint  two  points  ho  conceived  it  would  beoome 
their  lordships  to  reflect  on  the  situation  in  whieb 
Mr.  Hastings  waa  placed.  Possessed  of  absolute 
power;  the  question  would  be,  had  he  exerted  that 
power  for  the  public  good, or  had  boon  any  occasion 
neon  actnatedby  base  or  malicious  motives?  If  in 
the  ease  of  Cheyt  Sing  and  the  Begums,  their  lord- 
ahipa  should  be  of  opinion  that  he  was  neither  mali- 
cious nor  corrapt.  the  charges  naturally  fell  to  the 
IT'iund. 

"Tho  Lord  Chancellor  concurred  genonUly  in  waat 
had  fallen  from  tlicnoblo  and  Icnmcd  lonl.DUtooidd 
not  go  quite  so  far  as  to  say  that  Mr.  Hiuilingt  would 
be  justified  in  anygrnss  abuse  of  tho  arbitraiypower 
which  ho  possessed,  even  though  it  should  be  made 
clear  that  ho  was  actuated  neither  by  cumipt  norby 
malicious  motives.  Mr.  Hastings  had  Kreat  power 
ledgodinhis  hands  undoubtedly.  Uc  ivss  roepona- 
iblo  to  bis  country  for  a  proper  use  of  that  power: 
and  however7)urc  Aw  intentions  misht  hHvebeen,\t  he 
violated  every  principle  of  morality  and  Jnatiee  he 
should  not  think  that  any  public  oxigcuoy  ought  to 
be  pleaded  as  a,  justification." 

March  5.  Tho  Lord  Chancellor  said:  "The  OOB- 
dnct  of  theGovcrnor  General  in  relation  to  the  trana- 
ajtious  with  Cbeyt  Sing  in  the  year  1780,  apiKsared  to 
Mm  to  stand  in  a  different  point  of  view,  and  t«  oatl 
for  other  considerations.  To  say  the  least  of  that 
conduct  on  tho  part  of  Mr.  Uastinifs,  it  merited  a 
certain  degree  of  bl.imo-  but  how  far  it  might  rise  up 
to  a  high  crime  and  misdemeanor  would  depend  on 
other  and  future  proceedings  of  tho  Governor  Gen- 
eral that  yet  remained  to  bo  discussed." 

t  Ib  the  trial  of  Lord  Melville  it  waa  inaiated  that 
hia  use  of  the  publie  money  waa  not  impeaehable 
nnlaaa  the  motive  waa  guilty.  "  The  question  In  the 
oaae,"  aaid  tlie  doftanae,  "  as  in  all  caaec,  ia  tlie  motive 
of  the  heart,  aelto  aon  eet  reus,  am  meiM  *tl  reo— • 
parson  is  not  guilty  if  his  heart  ia  not  gnilty."   (Aa- 

Semia  Hep.,  &0.)    But  in  the  queationa  pat  to  aad 
ccided  » tbe  judges,  the  moMe  was  ignored,  and 
only  the  l»0aUt^  ef  his  eoadoetdeoided. 
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potUive  law,  bg  the  abttae  of  discretionary 
povera  from  improper  motive*  or  for  an  im- 
proper  purpose. 

itshoala  be  uDderatood,  howeTer,  that  while 
this  is  a  proper  definition,  yet  it  by  no  mesna 
follows  tnat  the  power  of  impeachment  is  lim- 
iled  to  tecLnical  crimes  or  misdemeanors  only. 
It  ntajT  reach  offiMrs  who.  from  inoapacity  or 
oth«r  cause,  are  absolately  nnfit  for  the  pet^ 
formance  of  their  daties,  when  no  other  rem- 
edy exists,  and  where  the  public  interests  imper- 
atively demand  it. 

When  no  other  remedy  can  protect  them,  the 
interests  of  millions  of  people  mi^  not  be  im- 
periled from  tender  reffard  to  official  tenure 
which  can  only  be  held  Tor  their  rain. 

Mr.  BUTLER' S  speech  occujjied  three  hours 
in  the  delivery,  with  the  exception  of  a  recess 
often  mioates,  which  was  taken  on  the  motion 
of  Mr.  Senator  Wilsox,  when  he  had  spoken 
about  two  hoars.     When  he  concluded — 

Mr.  lianaeer  BINGHAM.  Mr.  President, 
I  am  instracted  by  my  associates  to  say  that 
we  are  ready  to  proceed  with  the  evidence  to 
make  good  the  articles  of  impeachment  ex- 
liibiteabythe  Hoose  of  Representatives  against 
the  President  of  the  United  States.  My  asso- 
ciate, Mr.  Wilson,  will  present  the  testimony. 

Mr.  JOHNSON.  We  cannot  hear,  Mr.  Chief 
Jastice.  I  hope  the  honorable  Manager  will 
speak  a  little  louder. 

Mr.  Manager  BINGHAM.  I  repeat,  for  the 
iofornatioB  of  the  Senate,  that  the  Managers 
on  the  part  of  the  House  of  Representatives 
are  ready  to  proceed  with  testimony  to  make 
good  the  artiples  of  impeachment  exhibited 
by  the  Honse  of  Representatives  acainst  the 
President  of  the  United  States,  and  that  m^ 
associate,  Mr.  WiLSOx,  will  present  the  testi- 
mony. 

The  CHIEF  JUSTICE.  The  Managers  will 
proceed  with  their  evidence. 

Mr.  Manager  WILSON.  I  wish  to  state  on 
behalf  of  the  Managers  that,  notwithstaading 
many  of  the  documents  which  we  deem  im- 
portiint  to  be  presented  in  evidence  have  been 
set  ODt  in  the  exhibits  accompanying  the  an- 
swers and  also  in  some  of  the  answers,  we  still 
are  of  opinion  that  it  is  proper  for  us  to  intro- 
duce the  documents  originally  by  way  of  guard- 
ing against  anjr  mishaps  that  might  arise  from 
imperfect  copies  being  set  oat  in  the  answer 
and  in  the  exhibits.  . 

I  offer,  first  on  behalf  of  the  Managers,  a  cer- 
tified copy  of  the  oath  of  the  President  of  the 
United  States,  which  I  will  read: 

I  do  (oleanly  iw«ar  that  I  will  faithfaUy  axaaata 
theoIlM  of  tkm  PrMidwU  of  th«  Unitad  Stato,  sad 
will  to  th«  b«at  of  my  abilitjr  preserr*.  (irotact,  and 
dstud  the  Constitatioa  of  tb«  Unitad  Stiim. 

ANDSBW  JOHMSOK. 

To  which  is  attached  the  following  certifi- 
cate: 

I,  SaimoB  P.  Chass,  OMaf  Justice  of  tbaSaprame 
Ooart  of  tha  United  Btotcs,  hereby  certify  that  on 
this  ISth  dav  of  April,  186S.  at  the  city  of  Washing- 
taw,  ia  the  Dialriat  of  Oolombia,  penonall  j  appeared 
Andrew  Johnaon.  Vice  President,  upon  whom,  by  the 
death  of  Abraham  Lincoln,  late  Preaideot,  the  dntiea 
of  the  oBoe  of  President  of  the  United  States  have 
oerolvad,  and  took  sad  sabteribed  the  oath  of  offlea 
abere  set  forth. 

8ALM0N  P.  OHABB. 
C.J.  B.C.D.S. 

nte  document  is  certified  under  the  hand  of 
Um  Acting  Seoretary  of  State,  and  attested  by 
the  Mai  of  the  Department,  as  follows: 

UsiiKD  Statks  of  Ambbioa, 

Dcr  ABTWBKI  OV  SVATI. 
IboU  ta lekom  tkmufnutmli  tkall  aoaw,  grttting : 

I  eertify^at  the  doeament  hereto  annexed  Is  a 

eorreetecrpy  of  the  orisinal  filed  in  this  Department. 

In  teatlmnoy  whereof  I.  Frederick  W.  Seward, 

Aetin*  Secretary  of  State  of  the  United  States,  hare 

kereanto  suliacribcd  my  name  and  caused  the  seal  of 

the  Department  of  State  to  be  afilzed. 

Done  at  the  eity  ef  Wasfainctoa.  this  12th  day  of 

JIaroh,  A.  D.  IMS,  and  of  the  independenoe 

[u  8.J  of  the  United  States  of  America  the  ninety- 

Moond.  I*.  W.  SEWARD. 

I  now  ofiiar  the  nomination  of  Mr.  Stanton 
as  Secretary  of  War  by  President  Lincoln.  It 
is  aa  follows ; 

Ik  Sxioimvi  Sissioa, 
SaaAn  or  «u  Viiitbd  Statss, 
Jm«afylS,ia62, 
Um  ibllewiac  aMSH**  Was  NMi  vsd  fh>B  the  Pr«s- 


ident  of  the  United  States,  by  Mr,  NiOOLAt,  his  Seo- 
retary: 
Ibtke  SenattaftKa  United  Statet  .■ 

I  nominate  Edwin  M.  Stanton,  of.  PcnnsylvaDia. 
to  be  Seoretary  of  War,  in  place  of  Simoh  Cakbbos, 
nominated  to  be  miniater  to  Rasna. 

ABllAUAM  LIITCOLN. 
BxiCUTITI  HaitsiOS,  Januttrv  13, 1862. 

•  I  next  offer,  and  will  read,  the  action  of  the 
Senate,  in  executive  session,  upon  said  nom- 
ination : 

Ih  ExBOcnvB  Sessiok, 
Sbitatb  ov  thb  Uritbd  Statks, 
Jawtarv  15, 1802. 
Betolvtd,  That  the  Senate  advise  and  consent  to 
the  appointment  of  Edwin  M.  Stanton,  of  Pennsylva- 
nia, to  be  Seoretary  of  War,  agreeably  to  the  nom- 
ination. 

And  this  is  eertified  by  the  Secretary  of  the 
Senate,  as  follows : 

I,  John  W.  Forney,  Secretary  of  the  Senate  of 
the  United  States,  do  hereby  cortify  thitt  the  forego- 
ing are  true  extracts  from  the  Journal  of  the  Senate. 
These  extracts  are  made  and  certified  under  the  aa- 
tbority  of  the  act  aijprorcd  8th  Au^6t,  1846,  entitled 
"An  act  makinc  copies  of  papers  certified  by  thoSee- 
retaiy  of  the  Sonata  and  the  Clerk  of  tho  House  of 
Kepteseatatives  legal  evidence." 

Qiren  under  my  band  at  WaHhingtpn,  thisllth  day 
of  Uafoh.  1868.  JOHN  W.  ^ORN  BT, 

Seentarv  of  tht  Smat*. 

I  next  offer  a  copy  of  the  communication 
made  to  the  Senate  December  12,  18C7,  by  the 
President.  As  this  document  is  somewhat 
lengthy  I  will  not  read  it  unless  desired.  It 
is  the  message  of  the  President  assigning  his 
reasons  for  the  suspension  of  the  Secretary  of 
War. 

Mr.  STANBERY.    Read  it,  if  yon  pleaae. 

Mr.  Manager  WILSON.     It  is  as  follows: 

Cbniti«u!a<KH>/ram<A«  Pmident  of  tha  Uiutad  SttdM, 

rtlatittg  to  tkt  nmMMtoa  from  llu  qtfte*  q^  Sterttary 

Iff  War  of  Etbnn  M.  SXimUm. 
n>  lis  atmala  of  the  VwUed  Statea  ! 

On  the  I2th  of  August  last  I  suspended  Mr.  Stan- 
ton from  theozorciseoftheoffioeofttooretaryof  War, 
and  on  tho  same  day  designated  Qeneral  Qrant  to 
act  as  Secretary  of  War  ad  interim. 

The  following  are  copies  of  the  executive  orders: 

ExioniiVB  Haksiov, 

Wasbivqton,  Autnet  12. 1867. 

Sib:  By  virtu*  of  the  power  and  authority  rested 
in  me  aa  Preaideat  by  the  Constitution  and  laws  of 
tha  United  States,  yon  ace  hereby  suspended  tnrn 
oSoe  as  Seeretaay  of  War,  and  will  ceaae  to  esereiss 
any  aad  all  ftinetions  pertaining  to  the  same. 

loa  will  at  once  transfer  to  Oeneral  Ulylaes  S. 
Qrant,  who  ha*  this  day  been  anthorisad  and  em- 
powered to  act  a*  Seoretary  of  War  ad  imierim,  all 
reoords,  iHmks,  papers,  and  other  pn  bile  property  now 
in  yoor  oastody  aad  aharge. 
Hon.  Bdwib  M.  Staittom,  Searetarr  of  War. 

_  BxBcurrvB  MAifsiov. 

Waseiwstoh,  D.  C,  Attffwl  12, 1867. 
Sib:  Hon.  Edwin  M.  Stanton  having  been  this  day 
suspended  as  Secretary  of  War,  you  are  hereby  au- 
thorised and  empowered  to  act  as  Secretary  of  War 
adinierim.  and  will  at  once  enter  upon  the  oiaohaigo 
of  the  duties  of  the  office. 

The  Secretary  of  War  has  been  instructed  to  trans- 
fer to  you  all  the  records,  books,  papers,  and  other 
public  property  now  in  bis  custody  and  charge. 
Qeneral  Ulysses  S.  Gbakt,  Wa*hintto»,D.  0. 

The  following  eomaonieation  was  received  from 
Mr.  Stanton: 

Wab  Depabtmeht, 
W ASBinOToit  City,  Aumut  12, 1807. 

Bib:  Tour  note  of  this  date  has  been  received,  in- 
forming me  that  by  rirtue  of  the  powers  aadauthor- 
ity  Tested  in  you  u*  President  by  the  Constitation 
awl  laws  of  the  United  States,  I  am  suspended  from 
office  as  Seoretary  of  War,  and  will  oeaso  to  exercise 
any  and  all  functions  pertaining  to  the  same;  and 
also  directing  me  atonoe  to  transfer  to  Qeneral  Uiys- 
•ea  S.  Grant,  who  has  this  duy  been  authoriaed  and 
empowered  to  act  as  Secretary  of  War  adinierim,  all 
reooids,  books,  papers,  and  other  publio  proparty 
now  in  my  custody  and  charge. 

Under  a  sense  of  public  daty  I  am  oompalled  to 
donyyonr  right,  under  the  Constitution  and  laws  of 
the  TTaited  Statas,  without  the  sdvioeand  consent  of 
tho  Senate,  and  without  legal  cause,  to  suapoDd  me 
from  office  of  Seoretary  of  War,  or  tho  exercise  af 
any  or  all  funotion*  pertaining  to  tho  same,  or  with- 
outsuchadvio*  and  ooD*ent  to  compel  me  to  trans- 
fer to  any  person  the  reeorda,  ttooks,  papers,  and 
public  proparty  in  my  custody  aa  Secretary, 

But,  inasmueh  a*  the  Qeneral  commanding  the 
armiea  of  the  United  State*  has  tieen  appointed  ad 
inlerim,  and  has  notified  me  that  he  has  aeeepted  the 
appoiatment,  I  hare  no  alteraatire  but  to  sabait, 
under  protest,  to  superior  force. 

To  the  PaasiDBn. 

The  suspension  has  not  been  reroked.  and  the 
business  of  the  War  Department  is  conducted  by  tho 
Secretary  ad  interim. 

Prior  to  the  date  of  this  su.'ipension  I  had  come  to 
the  conclusion  that  the  time  had  arrived  when  it  was 
proper  Mr.  Stanton  should  retire  ftvm  my  Cabinet. 


The  mutual  Mnlldenoo  and  general  ascord  whieh 
should  exist  in  such  a  relation  had  ceased.  I  sup- 
posed that  Mr.  Stanton  was  well  adrised  that  his  con- 
tinuance iu  the  Cabinet  was  contrary  to  my  wishes, 
for  I  had  repeatedly  giren  him  so  to  understand  by 
every  mode  shortof  an  express  request  thathe  should 
resign.  Having  waited  rail  time  for  the  volunisiy 
aotion  of  Mr.  Stanton,  and,  seeing  no  manifestation 
on  his  part  of  an  intention  to  resign,  I  addressed 
him  the  following  note  on  the  5th  of  August: 

Sib:  Public  considerations  of  a  hiRh  character 
oonstrain  mo  to  say  that  your  resignation  as  Secre- 
tary of  War  will  be  accepted. 

To  this  noto  I  reoeived  the  fallowing  reply : 

Wab  Dspabtmbiit, 
Washimqtok,  Aufftut5, 1867. 
Bib  :  Tour  note  of  this  day  has  been  received,  stat- 
ing that  public  considerations  of  a  high  character 
oonstrain  70U  to  say  that  my  resignation  as  Secrataqr 
of  War  will  be  aeeepted. 

In  reply,  I  have  the  honor  to  say  that  public  con- 
siderations of  a  hif(h  character,  which  alone  liave 
induced  me  to  continue  at  the  nead;of  this  Depart- 
ment, constrain  me  not  to  resign  the  office  of  Seore- 
tary of  War  before  the  next  meeting  of  Congress. 
EDWIN  M.  STANTON, 
Secretary  of  War. 

Tho  replyof  Mr.  Stanton  was  not  merely  udcclina- 
tloii  ul"  compliaiico  with  tho  re(iuc:3t  lur  his  rcsigua- 
tiou;  it  was  a  dcliancc,  and  noiuething  more,  Mr. 
Stanton  docs  not  content  biuiKclf  with  ossumiuK  that 
public  cousidcrations  bearing  upon  hiH  continuance 
in  otticc  form  as  fully  a  rule  of  autiou  for  himself  as 
for  the  President,  and  that  upon  so  delicate  a  ques- 
tion as  the  fitness  of  an  oflicer  for  continuance  in  his 
office  the  oflicer  is  as  competent  and  as  impartial  to 
decide  as  his  superior  who  is  responsible  for  his  eon- 
duct;  but  ho  goes  further  and  plainly  intimates  what 
hf  menns  by  "public  considerations  of  a  higli  char- 
acter;" and  this  is  nothing  else  tlian  Am  loss  of  con  - 
fldcuco  in  iiis  superior.  He  says  that  these  public 
considerations  have  "  alouo  induced  mo  to  continue 
at  tho  iicad  of  this  Department,"  and  thatthoy  "con- 
strain mo  not  to  resign  the  office  of  Secretary  of  War 
before  the  next  meeting  of  Congress." 

This  language  is  very  aignitieant.  Mr.  Btanton 
holds  tho  position  unwillingly.  He  continues  in 
otlice  only  under  a  sense  of  high  public  duty.  He  is 
ready  to  leave  when  it  is  safe  to  leave,  and  as  the 
danger  ho  apprehends  from  his  removal  then  will 
not  exist  wheu  Congress  is  here  ho  is  constrained  to 
remain  during  the  interim.  What,  then,  is  that  dan- 
ger which  can  only  bo  averted  by  tho  presence  of 
Mr.  Stanton  or  of  Congress?  Mr.  Stanton  does  not 
say  that  "  publicconsideratiopsof  ahigh  character" 
0<jnstraiu  nim  to  hold  on  to  lao  office  indetinitely. 
Ho  does_  not  say  that  no  one  other  than  himself  can 
at  any  time  bo  found  to  take  his  placo  and  perform 
its  duties.  On  the  contrary,  lie  expresses  a  desire  to 
leave  tho  office  at  the  oarliestmomcnteonsistcut  with 
these  high  public  considerations.  Ho  says,  in  ell'eet, 
tbat  while  Congress  is  away  ho  must  remain,  but  that 
when  Congress  is  here  be  can  go.  In  other  words,  he 
has  lost  conlideuce  in  tho  President,  lie  is  unwill- 
ing to  leave  the  War  Department  in  his  hands  or  iu 
tho  hands  of  any  one  tho  President  may  appoint  or 
designate  to  perform  its  duties.  If  he  resigns  tho 
President  may  ajipoint  a  Secretary  of  War  that  Mr. 
Stanton  does  not  approve.  Therefore  ho  will  mit 
resign.  But  when  Congress  is  in  session  the  Presi- 
dent cannot  appoint  a  Secretary  of  War  which  tho 
Senate  does  not  approve.  Consequently,  when  Con- 
gress meets  Mr.  Stanton  is  ready  to  resign. 

Whatever  cogency  these  "considerations"  may 
have  had  upon  Mr.  Stanton,  whatever  right  he  may 
have  had  to  entertain  such  considerations,  whatever 
propriety  there  might  be  in  tho  expression  of  them 
to  others,  one  thing  is  certain,  it  was  official  miscon- 
duct, to  say  the  least  of  it,  to  parade  them  before  his 
superior  officer. 

Upon  the  receipt  of  this  extraordinary  note  I  only 
delayed  the  order  of  suspension  long  enough  to  make 
the  necessary  arrangemonts  to  fill  the  office.  If  this 
were  the  only  cause  for  his  suspension  it  would  be 
ample.  Nocessaril^r  it  must  end  our  most  important 
official  relations,  lor  I  cannot  imagine  a  degree  of 
effrontery  which  would  emboldon  tho  head  of  a  De- 
partment to  take  his  seat  at  the  council  table  in  the 
Executive  Mansion  after  such  an  act;  norcan  I  im- 
agine a  President  so  forgotl'ul  of  the  proper  respect 
and  dignity  which  belong  to  his  office  as  to  submit  to 
such  intrusion.  I  will  not  do  Mr.  Stanton  the  wrong 
to  suppose  that  he  entortainod  any  idea  of  offering 
to  act  as  one  of  my  constitutional  advisers  after  that 
note  was  written.  There  was  an  interval  of  a  week 
between  that  date  and  tho  order  of  suspension,  dur- 
ing which  two  Cabinet meetingswero  held.  Mr.Staa- 
ton  did  not  present  himself  at  either,  nor  was  h« 
expected. 

On  the  12th  of  August  Mr.  Stanton  was  notified  of 
his  siuponsioo,  and  that  Qeneral  Qrant  had  boon 
authorized  to  take  charge  of  the  Department.  In  his 
answer  to  this  noiifieation,  of  the  same  date,  Mr. 
Btanton  expresses  himself  as  follows:  "Under  a  sense 
of  publio  duty  I  am  compelled  to  deny  four  right, 
under  the  Constitution  and  laws  ofthoUnited  States, 
without  the  advice  and  consent  of  the  Senate,  to  sus- 
pend me  from  office  as  Seoretary  of  War  or  tho  exor- 
cise of  any  or  all  functions  pertaining  to  tho  same, 
or  without  such  advice  or  consent  to  compel  mu  to 
transfer  to  any  person  the  records,  books,  paper*. 
and  public  nroperty  in  my  custody  as  Secretary. 
But  inasmuch  as  the  Qeneral  commanding  thearmies 
of  the  United  States  has  been  appointed  ad  tktermi, 
and  has  notified  mc  that  he  ha*  accepted  the  appoint- 
ment, I  have  no  alternative  but  to  submit,  under 
protest,  to  superior  force." 

It  will  not  escape  attention  that  in  his  note  ef 
August  5  Mr.  Stanton  stated  that  he  had  been  coa- 
stramed  to  continue  in  theoffiee,  oven  before  he  wr' 
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Teqnested  to  resign,  by  ooniiderations  of  a  Ugli  pab- 
Ile  chonotar.  In  thU  nota  of  August  12  5  nevr  and 
diSbrent  gena«  of  pablio  doty  oompals  him  to  deny 
the  PraaidoDt's  right  to  laspend  nim  from  offloo 
witboat  tha  conmnt  of  the  Bcoate.  Thi*  last  !■  the 
miUiodoty  of  resiatiog  an  act  oontrary  to  law,  and 
ba  ebargea  tb«  Praaidant  with  riolatton  of  tha  law 
in  ordering  his  auspansioD. 

Mr.  Stanton  refbta  ganerallr  to  tb«  "Constitution 
■Bd  laws  of  the  Uaited  States,  and  says  that  asenso 
of  public  dntr"  under"  these  aompala  hira  to  deny 
the  right  of  the  President  toaospand  him  bt>m  office. 
As  to  bis  sens*  of  duty  andef  the  Oonstitntion,  that 
will  bo  considered  in  the  sequel.  As  to  bis  sense  of 
duty  under  "  the  laws  of  tbo  United  States,"  he  cer- 
tainly oannot  refer  to  the  law  which  creates  the  War 
Departmaiit;  for  tbat  expressly  confers  upon  the 
President  tbe  unlimitad  right  to  remove  the  head  of 
tho  Department.  Tbe  only  other  law  bearing  npon 
the  question  is  the  tcnure-of-offiae  act  passed  by  Con- 
gress, over  the  presidential  veto,  March  2,  ISfiT.  Ibis 
Is  the  law  which,  under  a  sense  of  public  duty,  Mr. 
Staqton  voluntaars  to  defend. 

There  is  no  provision  in  this  law  which  compels  any 
officer  cominft  within  its  provisions  to  remain  in  of- 

gce.  Ill  forbids  removals,  but  not  resignations.  Mr. 
tanton  was  perfectly  free  to  resign  at  apy  moment, 
either  upon  his  own  motion,  or  in  compliance  with  a 
raQoest  or  an  order.  It  was  a  matter  of  choice  or  of 
taste.  There  was  nothing  compulsory  in  the  nature 
oflegal  obligation.  Mor  docs  be  put  ois  action  upon 
that  imperative  ground.  Ho  soys  he  acts  andor  a 
"senseof  public  duty,"  not  of  legal  obligation,  oom- 
jpaUing  bim  to  hold  on,  and  leaving  him  noahoico. 
The  public  duty  which  is  upon  bim  arises  from  the 
respect  wbicb  he  owes  to  the  Constitution  and  tho 
'  laws  violated  In  his  own  ease.  He  is,  therefore,  com- 
pelled by  this  sense'  of  public  duty  to  vindioato  vio- 
lated law,  and  to  stand  as  its  champion. 

Tbiswasnotthe  first  occasion  in  which  Hr.Stanton, 
in  discharge  of  a  public  duty,wascaned  upon  tocon- 
■tdertheprovislonsoftbatlaw.  Thnttenare-or-office 
law  did  not  pass  without  notioe.  Like  other  acts,  it 
was  sent  to  the  President  for  approval.  As  is  my 
eustom,  I  snbmittod  its  consideration  to  my  Cabinet 
for  their  advice  upon  the  question  whether  I  should 
approve  it  or  not.  It  was  a  grave  question  of  con- 
stitutional law,  in  which  Iwonld,  of  course,  rely  mosit 
upon  the  opinion  of  the  Attorney  Qencral.  ai-.d  of 
Mr,  Stanton,  who  hod  onoe  been  Attorney  (lenernl. 

Every  member  of  my  Cabinet  advised  mo  that  tho 
proposed  law  was  unconstitutional.  All  spoke  with- 
out doubt  or  reservation:  but  Mr.  Stanton  s  condom- 
nation  of  the  law  was  the  most  elaborate  and  cm- 
fihitie.  He  referred  to  the  constitutional  provisions, 
he  debates  in  Oongreas,  especially  to  tho  speech  of 
Mr.  Budianan  when  a  Senator,  to  tho  decisions  of 
the  Supreme  Court,  and  to  the  usage  from  the  begin- 
ning of  tha  Oovemmant  through  every  successive 
Administration,  all  concurring  to  establish  tbe  right 
of  removal  as  vested  by  theConstitntion  in  thePres- 
idcnt.  To  all  these  he  added  the  weight  of  his  own 
deliberate  judgment,  and  advised  me  that  it  was  my 
duty  to  defend  the  pnTrrT  of  the  President  from  usmp- 
atiun,  and  tu  veto  the  l.iw. 

I  do  not  know  when  a  sense  of  public  duty  is  more 
imperative  upon  a  head  of  Department  than  upon 
Such  an  occasion  as  this.  He  acts,  then,  under  the 
gravostoblifrationsof  law;  forwhen  he  is  called  upon 
by  tho  President  for  advice  it  is  tho  Constitution 
which  speaks  tobim.  All  liisotbcrduties  are  left  by 
tho  Constitution  to  be  regulated  by  statute;  but  this 
duty  was  deemed  so  momentous  that  it  is  imposed  by 
the  Constitution  itself. 

Afternll  this  I  wasnot  prepared  for  the  ground  taken 
by  Mr.  Stanton  in  his  note  of  August  12.  I  was  not 
prepared  to  (iud  him  compelled,  by  a  new  andindcfi- 
nitosenso  of  publicduty under  "the Constitution."  to 
assume  the  vindication  of  a  law  which,  under  the  sol- 
emn obligations  of  public  duty  imposed  by  the  Con- 
stitution itself,  ho  advised  me  was  a  violation  of  liiat 
Constitution.  I  make  great  allowance  for  a  chaneo 
of  opinion,  but  such  a  change  as  this  hardly  l";ills 
within  tholimilsof  greatestindulgcnce.  Wheromr 
opinions  take  tbo  shupe  of  advice,  and  influence  tho 
action  of  others,  tho  utmost  stretch  of  charity  v.ill 
scarcely  justify  us  in  repudiating  them  when  they 
oomo  to  bo  applied  to  ourselves. 

Butto  proceed  with  the  narrative.  I  was  so  much 
strock  with  the  full  mastery  of  tlic  question  mani- 
fcsted  by  Mr.  Stanton,  and  was  :it  tho  time  so  fully 
oeonpied  with  the  preparation  of  another  veto  uiion 
tha  pending reeonstmetion  act,  that  I  reriuesled  him 
to  prepare  tha  veto  npon  this  tenurc-of-olliec  IjUl. 
This  he  declined  on  the  ground  of  iihysical  disabilfty 
to  undergo  atthotimethe  laborof  writinir.butstated 
his  readiness  to  furnish  wbat  aid  mit^ht  Ijo  rc(iuired 
in  the  preparation  of  materials  tor  the  paper. 

At  the  time  this  subject  was  before  the  Cabinet  it 
■aemed  to  be  taken  forgrantad  that  as  to  those  mem- 
bers of  tho  Cabinet  who  had  been  appointed  by  Mr. 
Lincoln  tbeir  tenure  of  office  was  not  fixed  by  the 
proTlsions  of  the  aot.    I  do  not  remember  that  the 

{loinl  was  distinctly  decided,  but  I  well  recollect  that 
t  wassnggested  by  one  member  of  tbo  Cabinet  who 
was  appointed  by  Mr.  Lincoln,  and  that  no  dissont 
was  expressed. 

Whether  the  point  was  well  taken  or  not  did  not 
seem  to  me  of  any  consequence,  for  the  unanimous 
oxpreasion  of  opinion  against  the  constitutionality 
and  policy  of  the  aot  was  so  decided  that  I  felt  no 
concern,  so  far  as  the  aot  had  reference  to  the  gentle- 
men then  present,  that  I  would  be  embarrassed  in 
the  future.  The  bill  had  not  than  become  a  law. 
The  limitation  npon  the  power  of  removal  was  not 
yet  Imposed,  and  there  waa  yet  time  to  make  any 
changes.  If  any  oaa  of  these  gentlemen  had  then 
said  to  me  ttiat  he  would  avail  himself  of  tho  pro- 
visions of  that  bill  in  ease  it  became  a  law,  I  should 
not  have  hesitated  a  moment  a«  to  his  removal.    Ko 

Bladga  waa  tben  axpreasly  givea  or  raqaired.    Bat 
i«i«  ar*  aiionmsUmocs  wnea  to  stva  an  axpraa 
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lodge  is  not  necessary,  and  when  to  require  it  is  an 
jipntation  ofpossible  bad  fUth.  I  MX  that  if  these 
gentlemen  oamo  within  tne  purview  of  tho  bill  it  was 
as  to  them  a  dead  letter,  and  tbat  none  of  tham 
would  ever  take  refuge  under  its  provisions, 

I  now  pass  to  another  subject.  When,  on  the  15th 
of  April,  186S,  the  duties  of  the  presidential  office 
devolved  upon  me,  I  found  a  ftlll  Cabinet  of  seven 
members,  all  of  them  seleoted  by  Mr.  Lincoln.  I 
made  no  change;  on  the  contrary,  I  shortly  after- 
ward raUfiad  a  change  detarminad  upon  by  Mr.  Lin- 
coln, but  not  perfected  athisdeath,  and  admitted  his 
appointee,  Mr.  Harlan,  in  tha  place  of  Mr.  Usher,  who 
was  in  office  at  the  time. 

Thegreat  duty  of  the  time  was  to  reestablish  govern- 
ment, law,  and  order  in  the  insurreotionary  States. 
Congress  waf  then  in  recess,  and  the  sadden  over- 
throw of  the  robellion  required  speedy  action.  This 
grave  subject  had  engaged  the  attention  of  Mr.  Lin- 
coln in  the  last  days  of  his  life,  and  tho  plan  accord- 
ing to  which  it  was  to  bo  managed  had  been  pro- 
pared  and  was  ready  for  adoption.  Aleading  feature 
of  tbat  plan  waa  that  it  should  bo  oarriad  out  by  the 
executive  authority,  for,  so  far  as  I  have  been  in- 
formed, neither  Mr.  Lincoln  nor  any  member  of  his 
Cabinet  doobted  bis  authority  to  act  or  proposed  to 
call  an  extra  seasion  of  Congress  to  do  the  work. 
Tbe  first  businasa  transacted  in  Cabinet  after  I  be- 
oama  Praaidant  was  this  unfinished  business  of  my 
predecessor.  A  j>lun  or  scheme  of  reconstruction 
waa  produced  which  had  been  prepwed  for  Mr.  Lin- 
coln by  Mr.  Stanton,  his  Seoretary  of  War.  It  was 
approve^,  and,  at  tbe  earliest  moment  praatieabla, 
was  applied  in  tbe  form  of  aproclamation  to  the.State 
of  North  Carolina,  and  afterward  bebame  tha  basis 
of  action  in  turn  for  the  other  Statea. 

Upon  the  oxainination  of  Mr.  Stanton  before  the 
Impeachment  Committee  he  was  asked  the  following 

aaeation :  "  Did  any  one  of  tbe  Cabinet  express  a 
oubt  of  tha  power  of  the  executive  branch  of  the 
(Government  to  reorganixo  State  governments  whioh 
had  been  in  rebellion  without  tho  aid  of  Congress?" 
He  answered,  "None  whatever.  I  had  myself  enter- 
tained no  doubt  of  tbo  authority  of  tbe  President  to 
take  measures  for  tho  organization  of  thcrebcl  States 
on  tbe  plan  proposed  during  tho  vacation  of  Con- 
craes,  and  agreed  in  thO  plan  specified  in  tho  proc- 
lamation in  tbe  ease  of  JNorth  Carolina.", 

There  is,  perhaps,  no  act  of  my  administration  for 
which  1  have  been  more  denoanccd  than  this.  It 
was  not  originated  by  moi  bnt  I  shrink  from  no  re- 
sponsibility on  that  aoooont,  for  tbe  plan  apj>roved 
itself  to  my  own  judgment,  and  X  did  not  basitata  to 
carry  it  into  execution. 

Thus  far  and  upon  this  vital  policy  there  was  per- 
fect accord  between  the  Cabinet  and  myself,  and 
I  saw  no  necessity  for  a  change.  As  timojpassod  on 
there  was  developed  an  unfortunate  difference  of 
opinion  and  of  policy  between  Congress  and  tho 
President  upon  this  same  autuect,  and  upon  the  ulti- 
mata basis  npon  whioh  tha  reconstruction  of  these 
States  ahould  proceed,  aapeoially  apon  the  question 
of  negro  suffitage.  Upon  this  point  three  members 
of  tbe  Cabinet  tound  themselves  to  be  in  sympathy 
with  GoDgresa.  Tkey  remained  only  4ong  enough  to 
see  that  the  difierenoe  of  polioy  could  not  be  rocon- 
cUed.  They  felt  tbat  thoy  should  remain  no  longer, 
and  a  high  sense  of  duty  and  propriety  constrained 
tham  to  resign  tbeir  poaitiona.  We  parted  with  mu- 
tual respect  for  tbe  siDoerity  of  eaab  other  in  oppo- 
site opinions,  and  mutual  regret  that  the  differeneo 
was  on  poiata  so  v^al  as  to  reaaire  aserarUMe  of 
official  relations.  This  was  in  the  summer  of  1866, 
Tbo  sobsa^nant  aaaaionfl  of  Congress  developed  new 
complications  when  tiio  suSraga  bill  for  the  District 
of  Columbia  and  tho  reconstruction  acts  of  March  2 
and  March  2S,  1867,  all  passed  over  tho  veto.  It  was 
in  Cabinet  consultations  upon  these  bills  that  a  dif- 
ference of  opinion  upon  the  most  vital  points  was 
developed.  Upon  these  questions  there  was  perfect 
accord  between  all  tho  members  of  the  Cabinet  and 
myself  except  Mr.  Stanton.  lio  stood  alone,  and 
tho  difierence  of  opinion  could  not  be  reconciled. 
Tbat  unity  of  opinion  which,  upon  groat  questions 
of  public  policy  or  administration,  is  so  essential  to 
ttu  Executive  was  gone. 

T  do  not  claim  that  a  head  of  Department  should 
have  no  other  opinions  than  those  of  the  President. 
Ue  has  tho  same  ri^ht,in  the  conscjentious  discharge 
ofduty,  to  entertain  and  express  his  own  opinions  as 
has  the  Prssldant.  What  I  do  claim  is  that  the  Presi- 
dent is  the  responsible  bead  of  the  Administration, 
and  when  the  opinions  of  a  head  of  Department  are 
inaconeilably  opposed  to  those  of  the  President  in 
grave  mattere  of  polioy  and  administration  there  is 
but  one  resnltwhieh  can  solve  thedifficulty,  and  tbat 
is  a  severance  of  tbe  official  relation.  This,  in  the 
past  history  of  tbe  Oovamment,  has  always  been  tbo 
rule,  and  it  is  a  wise  one ;  forsueh  differences  of  opin- 
toa  among  its  members  must  impair  tbe  efficiency  of 
any  Administration. 

I  have  now  refarred  to  the  general  grounds  npon 
which  the  withdrawal  of  Mr.  Stanton  from  my  Ad- 
ministration seamed  to  me  to  bo  proper  and  noces- 
sai7:  bnt  I  cannot  omit  to  state  a  special  gronnd, 
which,  if  it  stood  alone,  wonld  vindicate  my  action. 
The  saagninanr  riot  wbieh  oeenrred  in  the  city  of 
Now  Orleans  on  tneSOth  of  Aagiist,1866,iustly  aroused 
pablic  indignation  and  pnbiie  inqniry,  not  only  as  to 
those  who  were  engaged  In  it,  bat  as  to  those  who, 
more  or  lass  remotely,  might  be  held  to  responsibil- 
itf  for  its  ooeurrenea,  I  need  notremind  the  Senate 
•f  tha  eifort  made  to  fix  tbat  responsibility  on  tho 
Fsesldent.  The  ohasge  was  openly  made,  and  again 
and  again  reiterated  throngh  all  the  land,  that  the 
President  was  warned  in  time,  but  rafiuad  to  inter- 
By  telacrams  from  the  Lieutenant  Qovemor  and 
attorney  general  of  Louisiana,  dated  the  ZTth  and 
28th  of  August,  I  was  advised  that  a  body  of  dele- 
(atat,  claiming  to  ba  a  constitutional  canvention, 
ver«  about  to  aagemble  ia  Hew  Orleans;  that  Uta 


matter  was  before  the  grand  Jury,  but  that  it  would 
bo  impossible  to  execute  civil  process  without  a  riot, 
and  this  question  was  asked,  "Is  the  military  to 
interfere  to  prevent  process  of  court?"  This  ques- 
tion was  asked  at  a  time  when  tho  civil  courts  were 
in  the  'fHiil  exercise  of  their  anthorItT,  and  tha  an- 
swer sent  by  telegraph  on  the  same  2Sth  of  Aagnst 
was  this:  "Tha  militar:^  will  bo  expected  to  sustain, 
and  not  to  interfere  w^tb,  the  proceedings  of  the 
courts." 

On  the  same  28tb  of  Angnst  the  following  tstograia 
was  sent  to  Mr.  Stanton  by  Major  General  Burd, 
then  (owing  to  the  absence  of  (leneral  Sheridan)  ia 
eommand  of  the  military  at  New  Orleans  :* 

Hon.  Bdwik  M.  StANTeM,  Seeretary  of  War  : 

A  convention  has  been  called,  with  thfe  sanoHon 
of  G«vemor  Walls,  to  meet  here  on  Monday.  Tho 
Lieutenant  Qovcrnor  and  city  authorities  think  it 
unlawful,  and  propose  to  breagitup  by  arresting  the 
delegates.  I  have  given  no  orders  on  the  subject,  bnt 
have  warned  thepaitias  tbat  I  ooald  notoountenanee 
or  permit  such  action  without  instrootions  to  that 
effect  from  the  President.  Please  instruct  me  atonse 
by  telegraph; 

The  28th  of  August  was  on  Sstorday.  The  next 
morning,  the  29th,  this  dispatch  was  received  by  Mr. 
Stanton  at  bis  residonoo  in  this  city.  Ue  took  no 
action  upon  it,  and  neither  sent  instructions  to  Gen- 
eral Baird  himself  nor  presented  it  to  me  for  sueh 
instmetions.  On  the  next  dsqr  (Monday)  theriot  oc- 
curred. I  never  saw  this  dispatch  fnim  Qanstjal 
Baird  until  some  ten  days  or  two  weeks  after  tbe  riot, 
when  upon  my  call  for  all  the  dispatcnes,  with  a  view 
to  theirpablieatian,  Mr.  Stanton  sent  it  to  me.  These 
&ots  all  appear  in  the  testimony  of  Mr.  Stanton  bf- 
foro  the  Judiciary  Committee  in  the  impeachment 
investigation. 

On  the  80th,  the  day  of  tho  riot,  and  after  it  was 
suppressed.  General  Boisd  wrote  to  Mr.  Stanton  a 
long  letter,  from  which  I  make  the  following  ox- 
tracts: 

"  Bib  :  I  have  the  honor  to  inform  yon  that  a  very 
serious  riot  has  •oourrad  here  to-day.  I  had  ana  bean 
applied  to  by  tha  conventiOB  for  protection,  bmt  the 
Lieutenant  (Governor  and  the  mayor  had  iVeely  con- 
sulted with  mc,  and  I  was  so  fully  convinced  that  it 
waa  so  strungiy  the  intent  of  tbe  city  authoritiea  to 
preserve  the  peace,  in  order  to  prevent  military  ia- 
Icrfcrence,  that  I  did  regard  an  outbreak  as  a  thins 
to  be  apprehended.  The  Lieutenant  Governor  hsa 
assured^me  that,  even  if  a  writ  of  arrest  was  iasoad 
b:K  the  court,  the  sheriff  would  not  attempt  toservsit 
without  myparmisaion(aad,forta-da^thaydoaicnad 
to  suspend  it,  I  incloae  herewith  copies  of  my  cur- 
respondonoe  with  tbe  mayor,  and  of  a  dispateh  whaah 
tboLiauteoaatCloTemorolaimstohavaraealvadfirom 
the  President.  1  regret  that  no  reply  to  my  dispatch 
to  you  of  Saturday  has  yet  reached  ma.  Oeneral 
Sbendan  is  still  absent  in  Texas." 

Tha  diapatob  of  Ganaral  Bwid  of  tha  28th  asks  far 
immodiate  instructions,  and  his  lettw  of  the  30th, 
after  detailing;  tho  terrible  riot  which  had  just  hap- 
pened, ends  with  theoxpressiou  of  regret  that  the  in- 
structions whioh  he  asked  forwera  not  sent.  It  isnet 
the  fault  or  the  orroror  the  omission  of  tho  President 
that  this  military  coramanderwasleftwithoutinstruc- 
tions!  hut  for  all  omissions,  for  all  errors,  foraH  fail- 
«es  to  iastriMtwhon  instrnetion  might  have  averted 
this  calamity,  the  President  waa  openly  and  persist- 
ently lield  responsible.  Instantly,  without  waittas 
for  proof,  the  delinquency  of  the  Preaident  was  her- 
alded in  every  form  of  uttaraaoe.  Hr.Staaton  kaear 
tben  that  the  President  was  not  respowMe  fer  M* 
delimpuHtni.  The  exculpation  was  In  his  power,  but 
it  was  not  given  by  him  to  the  pnUiOraad  ealy  to  the 
Pruidentiaabediancetoaraqusition  for  all  the  dis- 
patchaa. 

No  ona  regrets  moro  than  myself  that  Oeneral 
Balrd'a  taqoest  was  not  brought  to  my  notice.  It  ia 
olear  from  bis  dispotoh  and  lottor,  that  if  tho  Seere- 
tary of  War  had  given  Mm  proper  Instructions,  tbo 
riot  which  arose  on  the  assembling  of  the  oonven- 
tioB  would  have  been  averted. 

There  ma^  bo  those  ready  to  say  that  I  would  have 
given  no  instructions  even  if  the  dispatch  had 
reached  mo  in  time;  but  alimust  admit  that  I  ousht 
to  have  had  tbo  opportunity. 

Tho  following  is  tlio  testimony  given  by  Mr.  Stan- 
ton before  the  Impeachmont  Investigation  Cumnui- 
tee  as  to  this  dispatch : 

"  ^ue<<ion.— Referring  to  the  dispatch  of  tho  2SUt 
of  July,  by  (general  Uiurd,  I  ask  you  whether  that 
dnpatoh  on  its  receipt  was  communicated?" 

A?trajer. — I  received  that  dispatch  ou  Sunday 
for^TT^'^TT.  I  cramin^  it  oarofixlly  and  considered 
the  >iu<^.~iiMii  i>ivv-ehud.  I  did  not  see ^hat  I  ooaU 
give  any  instructions  different  uom  the  line  of  aotion 
wlii'h  (lencral  Daird  proposed,  and  mode  no  answer 
to  the  dispatch." 

"  QuriiHon.—X  seo  it  .tated  that  this  was  received 
at  liKOt  p.  m.  Wo^  tbui;lheho«r at whiohitina re- 
ef i^c'l  tty  you?" 

"1  I  "I.— That  is  tha  date  of  its  reception  in  the 
tclc'Kraph  office  Saturday  night.  I  received  it  on 
Sunday  forenoon  at  my  residence.  A  copy  of  tha  dis- 
patch was  furnished  to  the  President  several  days 
afterward,  along  with  all  tho  other  dispatches  and 
.communicalions  on  that  suhieot,  but  it  was  notfiu- 
nisned  by  me  before  that  time.  I  suppose  it  may 
have  been  ten  or  fifteen  days  afterwara. 

"  Quttlion.  The  President  himself  being  in  corre- 
spondence with  those  parties  upon  the  same  subieot, 
woaid  it  not  have  been  proper  to  fanro  adriaed  nim 
of  tbe  reception  of  that  dispatch? 

"  Aiuioer.  1  know  nothing  about  his  correspond- 
ence, and  know  nothing  obont  any  eorrespondenea 
exoepttMseoedlspatah,  We  hadmtelligenoeof  the 
riotea  Tharaday  morning.  The  tiat  had  lakon  plaon 
on  Monday." 

It  is  a4iacBUiMttag*ad*te«ftUUMi«kttk)na 
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wfieh  exist  between  the  hekds  of  Department  and  the 
Prosidont.  The  legal  relations  are  veil  enough  de- 
fined. The  Constitution  places  theee  offioen  in  the 
rdation  of  bisadiriMn  when  he  oalLi  npon  them  for 
•onoe.  The  acta  of  Congreae  go  further :  take,  for 
flnunple,  tbo'aot  of  1789,  creating  the  War  Depart- 
ment. It  providas  that  "  there  shall  be  a  principal 
officer  therein,  to  bo  called  the  Sooretoryfor  the 
Departmoot  of  War,  who  shall  perform  and  execute 
saebdntiea  as  shall  from  time  to  time  bo  enjoined  on 
orintnuted  to  him  by  the  Preitdentof  the  United 
States;"  "and  furthermore,  tfao  said  principal olSeer 
(hall  conduct  tno  business  of  the  ."aid  Department  in 
meh  maimor  as  the  President  of  the  United  States 
shall,  from  time  to  time,  order  and  instcoet."  Pro- 
Tidon  is  also  madofor  theocpoinlmcnt  of  an  inferior 
offioer  by  the  head  of  the  Department,  to  bo  called 
the  chief  clerk,  "who,  whenerer  said  principal  officer 
sbadl  be  reaoTcd  liom  office  by  tbe  FtesideDt  of  the 

Snited  States."  shall  hare  the  obargo  aad  custody  of 
le  books,  records,  and  papers  of  the  Department, 

Tbe  legal  relalioo  is  analogous  to  that  of  principal 
and  ayent.  It  is  the  Presideiit  upon  whoBL  the  Oon- 
stitotion  devolres,  as  bead  of  the  exeeutivo  depart- 
ment, tbodaty  to  see  that  tbe  laws  are fiiithfully  oxe- 
edted:  bat,  as  lie  cannot  exeonto  them  in  person,  ho 
is  allowed  to  select  his  agents,  and  is  made  revpon- 
giUe  for  their  actswithin  Just  limits.  So  complete  is 
this  presumed  delegation  of  authority  in  the  relation 
of  a  liead  of  Department  to  the  President  that  tbe 
Saprerte  0«art  of  the  Usited  States  have  decided 
ttat  an  order  made  by  a  head  of  Deportment  is  pre- 
sumed to  be  made  by  the  President  himself. 

The  nrioeipal  upon  whom  such  a  responsibility  is 
plaaaa  for  tbo  acts  of  a  subordinate  ought  to  be  left 
as  Qree  as  possible  in  tho  matter  of  selection  and  of 
dismissal.  To  hold  bimtoresponsibility  foran  officer 
b«fODd  bis  eontroi,  to  leare  the  question  of  the  fit- 
neu  of  snob  an  agent  to  bo  decided/or  him  and  not 
6|ibim,  to  allowsnch  a  subordinate,  whan  the  Presi- 
dent, moved  by  "  public  considerations  of  a  high 
eharactor,"  reqaesU  his  resignation,  to  ossarae  for 
himself  an  equal  rifht  to  act  upon  his  own  views  of 
"public  considerations,"  and  to  make  his  own  con- 
clusions paramount  to  those  of  the  President— to 
allow  ait  this,  <«  to  reverse  the  order  of  administra- 
tion, andtoplace  the  sulwrdinate  above  the  superior. 

There  are,  however,  other  relations  between  the 
Pneident  and  a  head  of  Department,  beyond  theso 
deAaedleeal relations,  whiohnecer'tarily  attend  them, 
thomth  not  expressed.  Ctiief  anr  >ng  these  is  mntaal 
eottfidence.  Xaisrelationisaodelioatothatitissease- 
timea  bard  to  say  when  or  how  it  ceases.  A  single 
ftwnmt  act  may  end  it  at  once,  and  then  there  is  ne 
dimoulty.  Batoonfidenoemay  bajustaseffectnally 
deatioyed  by  a  series  of  causes  too  subtle  for  demon- 
stration. As  it  is  a  plantof  slow  growth,  so,  too,  it 
may  be  slow  In  decay.  Snob  has  been  the  prooses 
here.  I  will  not  pretend  to  say  what  acta  or  omis- 
sions have  broken  up  this  relation.  They  are  hardly 
susceptible  of  statement,  and  still  less  of  formal 
ICMf.  lIoTerthelMS,Dooneoanniadthecorraspond- 
enoe  of  the  Sth  of  August  without  being  convinced 
that  this  relation  was  efiectaally  gone  on  both  sides, 
and  thst  while  the  FresideDt  was  unwilling  to  allow 
Mr.  Stsmton  to  reilain  in  his  Administration,  Mr. 
Staaton  was  eqnal^  nnwilling  to  allow  the  President 
to  eainr  on.  bis  Administration  without  bis  presence. 

In  tno  great  4ebate  which  took  place  in  tuo  House 
of  B«presei)tattvos  in  1789,  in  the  first  organisation 
of  tbe  piineipal  Departments,  Mr.  Madison  spoke  as 
follows: 

"It  is  evidently  tho  intention  of  the  Constitution 
that  the  first  Uacistrato  should  be  responsible  for  the 
esea«tiva  department.  So  far.  therefore,  as  we  do 
not  Bake  thie  officen  who  are  to  aid  Amin  the  duties 
of  that  department  responsible  to  him,  he  is  not  re- 
sponsible to  the  eannti7-  Again,  is  there  no  danger 
that  an  officer,  when  be  is  appointed  by  tbe  concur- 
renee  of  the  Senate,  and  has  friends  in  that  body, 
may  choose  rather  to  risk  his  establishment  on  the 
favorofthat  branch  than  rest  it  upon  the  discbargc 
of  bis  duties  to  tho  satisfaction  uf  tbe  executive 
brsttoh.  which  is  consUtutionally  uutliorizcd-to  in- 
spect and  control  his  conduct?  And  if  it  slioald 
hwpen  that  the  officers  connect  themselves  with  the 
SMiate.  th«y  may  matnally  support  cai-h  other,  and 
for  want  of  efficacy  reduce  the  power  uf  tbe  President 

v^tmit.    . 

with  the  Senate,  would  lay  thofoniuij  im  of  didcurd 
and  end  in  an  assumption  of  tho  executive  power 
oaly  to  be  removed  by  a  revolution  of  the  Govom- 

Jlr.  Sadswick  in  the  some  debate,  referring  to  the 
pnposition  that  a  head  of  Department  should  only 
Be  removed  or  suspended  by  tho  concurrence  of  tho 
Seaatar  mea  this  langnage: 

"  But  if  proof  be  necessary,  what  is,  then,  tbe  eon- 
seqneaeef  Why,  in  nine  cases  out  of  ten,  where  tbe 
ease  is  very  dear  to  tfao  mind  of  the  President  that 
the  man  ought  to  be  removed,  tho  effect  cannot  bo 
nsdnaad,  beoaoaaitis  absolutely  impossible  to  pro- 
dnoe  the  necessary  evidence.  Arc  the  Senate  to 
proceed  without  evidence?  Some  gentlemen  con- 
tsnanat.  Then  the  ohiect  will  be  lost.  Shall  a  man, 
BBder  tbeao  circumstances,  be  saddled  upon  thePres- 
idenW  who  has  been  appointed  for  no  other  purpose 
bat  to  sM  the  Presidentin  peribrming  certain  duties? 
Stall  he  be  eentinnod,  I  ask  again,  against  the  will 
ot  lh»  Pratid ant  ?  If  he  is,  where  is  tbe  responsi- 
bUl^T  Are  yon  to  look  for  it  in  too  President,  who 
haano  control  over  the  officer,  qo  power  to  remove 
BbKlfbeaetawiilbelin^ornnbitfafallyt  Without 
yon  make  him  responsible,  yon  weaken  and  destroy 
the  atreiuctk  and  beauty  of  yonr  system.  What  is  to 
ba'dom  in  -eases  which  can  only  be  known  from  a 
Ml*  aohnaiataana  with  the  oondnet  of  an  offleer?" 

I  nad  indulged  the  hope  that,  upon  the  aasembling 
ef  CongToaa,  Mr.  Stoutoo  wonia  hare  ended  this 


int oi emcacy reauee lae power ut  tuo  president 
oere  vaDor,  in  which  ease  bis  rcr^iiousibility 
;  Deannlhnated,  and  tho  ei|>eot:ition  of  it  is 
L    Xbebigh  executive  office  ]<.  i  >iiiej  in  eahol 


unpleasant  complication,  according  to  tbe  intimation 

given  in  his  note  of  August  12.  The  duty  whicb  I 
ave  felt  myself  oalled  upon  to  perform  was  by  no 
means  agresable,  but  I  feel  that  I  am  not  responsible 
for  the  controversy  or  for  the  consequences. 

Unpleasant  as  this  necessary  change  in  my  Cabinet 
has  been  to  me  upon  personal  eonsiderstions,  I  have 
the  ooBSolaUon  to  be  assured  that,  so  fhr  as  tbepuiiiio 
interests  are  involved,  there  is  no  cause  for  regret. 
Salutary  reforms  have  been  introduced  by  the  Sec- 
retary ad  interim,  and  great  reductions  oi  expenses 
have,  been  effected  under  his  administration  of  tbe 
War  Deportment,  to  the  saving  of  millions  to  the 
Treasury.  ANDREW  JOHfiSON. 

WASHiiroiox,  December  12,  1867. 

Before  the  reading  was  completed—' 

Mr.  SHERMAN.  If  the  Manager  will  panse 
now,  I  desire  to  submit  a  motion  to  a^uru, 
that  the  Senate  may  transact  some  business  of 
a  legislative  character. 

Mr.  SUMNER.  I  will  suggest  to  my  friend 
that  the  reading  of  this  document  was  called 
for,  and  it  has  not  yet  been  finished. 

Mr.  JOHNSON.  \Ve  can  consider  it  as  read 
through. 

Mr.  SHERMAN.  I  understand  that  the 
connselare  willing  to  waive  the  further  reading. 

Mr.  8TANBERY.  As  far  as  we  are  con- 
cerned, we  will  dispense  with  its  further  read- 
ing if  it  is  to  be  considered  in  evidence. 

Mr.  Manager  WILSON.  Then  I  will  simply 
read  the  certificate. 

Mr.  STANBERY.  That  is  unnecessary. 
We  agree  to  it. 

Mi,  SHERMAN.  I  move  that  the  Senate 
sitting  as  a  court  of  impeachment  adjourn 
until  to-morrow  at  the  usual  hour. 

Mi.  SUMNER.  I  would  suggest  ten  o'clock. 

Mr.  SHBBMAN.  Tbe  hour  is  fixed  by  the 
rule. 

The  CHIEF  JUSTICE.  The  hour  of  meet- 
ing is  fixed  by  the  rule,  and  the  motion  of  tbe 
Senator  from  Massachusetts  is  not  in  order. 
The  Senator  from  Ohio  moves  to  adjourn  until 
to-morrow  at  half  past  twelve  o'clock. 

Several  Sbnators.  No;  twelve  o'clock; 
the  rale  fixes  twelre. 

The  CHIEF  JUSTICE.  The  Senator  from 
Ohio  moves  an  adjournment  until  to-morrow  at 
twelve  o'clock. 

The  question  beio;^  put,  the  motion  was 
agreed  to ;  and  the  Chief  Justice  declared  the 
Senate  sitting  as  a  court  of  impeachment  ad- 
journed until  to-moirow  at  twelve  o'clock. 


ToBSDAT,  March  81,  1868, 

At  five  minutes  past  twelve  o'clock  p.  m.  the 
Chief  Justice  of  the  United  States  entered  Uie 
Senate  Chamber  and  took  the  chair. 

The  CHIEF  JUSTICE.  The  Sergeant-at- 
Arms  will  open  the  court  by  proclamation. 

The  Seroeant-at- Arms.  Hear  ye,  hear  ye, 
hear  ye:  all  persons  are  commanded  to  keep 
silence  while  the  Senate  of  the  United  States 
is  sitting  for  the  trial  of  the  articles  of  impeach- 
ment exhibited  by  the  House  of  Representa- 
tives against  Andrew  Johnson,  President  of  the 
United  States. 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
notify  the  House  of  Representatives. 

The  President's  counsel,  Messrs.  Stanbery, 
Curtis,  Evarts,  Nelson,  and  Groesbeck,  en- 
tered tho  Chamber  and  took  the  seats  assigned 
to  them. 

At  twelve  o'clock  and  seven  minutes  p.  m. 
the  Sergeant-at- Arras  announced  the  presence 
of  the  Managers  of  the  Impeachment  on  the 
part  of  the' House  of  Representatives,  and  they 
were  conducted  to  the  seats  assigned  to  them. 

Immediately  afterward  the  presence  of  the 
members  of  the  House  of  Representatives  was 
announced,  and  the  members  of  the  Commit- 
tee of  tha  Whole  House,  lieaded  by  Mr.  E.  B. 
WashbdrKe,  of  Illinois,  the  chairman  of  that 
committee,  and  accompanied  by  die  Spe&ker 
and  Clerk  of  the  House  of  Representatives, 
entered  the  Senate  Chamber  and  took  the  seats 
prepared  for  them. 

The  CHIEF  JUSTICE.  Gentlemen  Man- 
ners on  the  part  of  the  House  of  Representa- 
tives, yon  will  proceed  with  your  evidence  in 
support  of  the  articles  of  impeachment.  Sen- 
ators win  j^ease  to  give  their  attention. 


Mr.  Maijager  WILSON.  Mr.  President  and 
Senators,  in  continuation  of  the  documentary 
evidence,  I  now  offer  the  resolution  passed  by 
the  Senate  in  executive  session  in  response  to 
the  message  of  the  President  notifying  the 
Senate  of  the  suspension  of  Hon.  Edwin  M. 
Stanton  as  Secretary  of  War,  as  follows : 

Is  BXHOCTIVK  SSBSTOlf. 

Skhatx  of  Tui!  United  Status. 
Januani  13, 1868. 
Xetolved,  That  having  considered  the  cridencoand 
reasons  given  by  the  President  in  his  report  of  tbe 
12th  of  December,  1867.  for  tlio  suspension  from  tbe 
offico  of  Secretary  of  War  of  Edwin  M.  Stanton,  the 
Senato  do  not  concur  in  such  suspension. 

And  following  order : 

Ih  ExicirrivB  Sxssio!!, 
SxNATi  oy  TAX  United  States, 
January  13, 1868. 
Ordered,  That  the  Seoretary  forthwith  communi- 
cate an  official  and  authenticated  copy  of  the  resolu- 
tion of  tbeSenate  non-concurring  in  tho  suspension 
of  Edwin  M.  Stanton  as  Seeretary  of  War,  this  day 
adopted,  to  the  President  of  the  United  States,  to  the 
said  Edwin  M.  Stanton,  and  also  to  the  said  U,  S. 
Qrant,  tho  Seeretary  of  War  ad  interim. 

And  certified  as  follows : 

I,  John  W.  Forney,  Secretai^  of  the  Senate  of  the 
United  States,  do  hereby  certify  that  the  foregoint 
are  true  extracts  from  tho  Journal  of  the  Senate. 

These  extraots  are  made  and  eorti&ed  under  the 
authority  of  the  act  approved  Sth  August,  1846,  en- 
titled "An  act  making  copies  of  papers  certified  by 
tho  Secretary  of  the  Senate  and  tbe  Clerk  of  the 
House  of  Koprcsentativos  legal  evidence." 
r ,  -  I  Given  under  my  band,  at  Washington,  this 
L  L.  s.  J  utj,  J      „f  March,  1868. 

„  J.W.PORNET. 
Seeretarv  of  tbe  Senate. 

I  next  produce  and  offer  as  evidence  the  fol- 
lowing extract  from  the  Journal  of  the  Senate: 
In  BxEODtYri:  Sessioit, 
Skxate  of  thk  United  States, 
/Mrwii-y  21, 1868, 

The  following  mesisago  was  received  from  tbe  Pres- 
dent  of  tho  United  States,  by  Mr.  Moobk,  his  Secre- 
tary: 

Wasuinotos,  D.  C,  FebrttaryZl,  1868. 
To  iKe  Senate  of  llie  VuitedStalee: 

On  tbo  1-tli  fl-ty  ^tf  Aub'ust,  1SG7.  by  virtue  of  tho 
power  uiul  autliority  vested  in  the  President  by  the 
Constitution  and  laws  of  tho  United  Btiites,  I  sus- 
pended Edwin  M.  Stanton  from  tlie  oflico  of  Seere- 
tary of  War.  In  further  exercise  of  tiio  power  nnd 
auiliority  .so  vested  in  the  President  1  have  this  day 
reuiovcd  Mr.  Stanton  from  tho  oflico  and  designated 
the  Adjutiint  General  of  tho  Army  as  Secretary  of 
War  tut  interim. 

Oopioa  of  tho  communications  upon  this  subject, 
ad'lre.si'cd  to  Air.  Stanton  and  tho  Adjutant  (jenerul. 
RTr.  liercwith  transmitted  for  tlic  information  of  the 
Senate.  ANLlIlEW  JOHNSON. 

■The  copies  attached  are  as  follows : ' 

ExRcnrivR  Massiox, 
Washikqtok,  D.  C,  February  21,  1868. 

Sib:  By  virtoeof  thepower  and  anthority  vested 
in  me  as  President  by  toe  Constitution  and  laws  of 
the  United  States,  yon  ore  hereby  removed  ttom 
office  OS  Secretary  for  the  Department  of  War,  oad 
your  functions  as  sivph  will  terminate  upon  tho  re- 
coipt  of  this  oommunication. 

You  will  transfer  to  Brevet  Major  General  Iiorenio 
Thomas,  Adjutant  Qenoral<5f  the  Army,  who  has  this 
day  been  authorised  and  empowered  to  act  as  Secre- 
tary of  War  ad  interim,  all  records,  books,  papers, 
and  other  property  now  in  your  custody  and  charge. 

Respectfully  yours,  ANDREW  JOHNSON: 

To  Hon.  Edwin  M.  Stavtox.  Waehineton,  J).  O. 

SxEotmvK  Maii8io>, 
WASniNOTON,  D.  C,  FebruamZi,  1863. 

Sib:  Hon. Edwin  M.  Stanton  having  been  tfaisdaj 
removed  from  office  as  Secretary  for  the  Depart- 
ment of  War,  you  are  hereby  authorised  and  em- 
powered to  act  as  Secretary  of  War  ad  inlerim.  and 
will  immediately  enter  upon  tbo  discharge  of  the 
duties  pertaining  to  that  office. 

Mr.  Stonton  has  been  instructed  to  transfer  to  yoa 
all  the  records,  books,  papers,  and  other  pubiio  prop- 
erty now  in  his  custody  and  charge. 

Respecfully  yours,  ANDREW  JOHNSON. 

To  Brevet  Major  General  Lorekzo  Thouas,  Ai^'m- 

tant  Oeneral  United  Statet  Army,  Wathini;ton,  £>.  & 

To  these  papers  is  appended  this  certificate : 

I,  John  W.  Eorney,  Secretary  of  the  Senate  of  the 
United  States,  do  hereby  certify  that  tho  foregoing 
is  an  extract  from  the  Journal  of  the  Senate. 

This  extract  is  made  and  certified  under  the.au- 
thority  of  the  act  approved  Sth  August  1846,  entitled 
"An  act  making  copies  of  papers  certified  by  the 
Secretory  of  tho  Senato  and  the  Clerk  of  the  House 
of  Representatives  legal  evidence." 
r.  „  1  Given  under  my  band,  at  Washington,  this 
H"  * -I  na  day  Of  Mareh,  1868. 

J.  W.  FORNEY, 
Seeretary  of  the  Senate. 

I  now  offer  an  extract  from  the  Journal  of  the 
Senate  showing  the  action  taken  bvthe  Senate 
on  the  message  notifying  that  body  of  the  r^ 
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SUPPLEMENT  TO 


DbovbI  of  the  Secretary  of  War  and  tbe  appoint- 
ment of  a  Secretary  of  War  ad  interim : 

Xs  ExEcuTiTK  Sessiov, 
SiNATB  or  TBI  Unitkd  Statks, 
I'ebruan,  21, 1868. 
Whereas  the  Senate  have  received  and  considered 
tho  cummanication  of  the  President  statioB  that  he 
bod  removed  Edirin  M.  Stanton,  Secretary  of  War, 
<uid  liad  dcsienated  the  Adjutant  Qeneral  of  the 
Army  to  act  ■■  Secretary  of  War  ad  interim :  There- 
lore, 

Itnolved  bv  tha  £!ena(<  y  the  United  Slalet,  That 
under  the  Constitution  and  laws  of  the  United  States 
tho  President  has  no  power  to  remove  tho  Secretary 
of  War  and  to  designate  an^  other  officer  to  perform 
tb«  duties  of  that  office  ad  interim. 

Is  ExEctmyK  Sesrioh, 
ScKATS  or  TBI  United  States. 
I'ebruary  21,  VS68. 
Reeolved,  That  the  Secretary  of  the  Senate  is  hereby 
directed  to  communicate  copies  of  the  foregoing  res- 
olution to  the  President  of  the  United  States,  to  tho 
Secretary  of  War.  and  to  the  Adjutant  Oeneral  of 
the  Army  of  the  United  States. 

To  these  papers  this  certificate  is  attached  : 

I,  John  W.  Forney,  Secretan  of  the  Senate  of  the 
United  States,  do  hereby  oertify  that  the  foregoing 
are  true  extracts  fh>m  the  Journal  of  the  Senate. 

These  extracts  are  made  and  oerti&ed  under  the  au- 
thority of  the  aot  approved  8th  August,  1846,  entitled 
"An  act  making  copies  of  papers  certified  bythe  Sec- 
retary of  tho  Senate  and  the  Clerlt  of  the  House  of 
BopreMDtBtivee  legal  evidence." 
r ,  -  -I  Oiven  ander  my  hand  at  Washington,  this 
LL. B. J im  J       f  March,  1868. 

J.  W.  FORNEY, 
Secrttarg  of  the  Senate, 

I  now  offer  an  authenticated  copy  of  the 
commission  of  Edwin  M.  Stanton  as  Secretary 
of  War,  and  will  here  slate  that  this  is  the  only 
commission  under  which  we  claim  that  he  has 
acted  as  Secretary  of  War: 

AbBAHAH  LiKCOfcN, 

Pretident  of  the  United  Statet  q^  Atneriea  t 
To  ttUwho  ehaU  tee  tketepreeenta,  greeting  ; 

Know  ye,  t'.i.it  reposing  .'Jpeoiul  trust  and  confidence 
in  tlio  patriotism,  mtegrily,  and  abilities  of  Kdwin 
M.  Stanton.  I  have  nominated,  and  by  and  with 
the  advice  iindconsentof  thoSenntodoappoint,  him 
to  bo  Secretary  of  War  of  tho  United  States,  and  do 
nutborize  and  empowcrhitn  to  exccuto  and  fulfill  the 
duties  of  that  office  according  to  law,  and  to  hold  the 
yttidotfiec  with  all  the  powers,  privilepres,  and  emolu- 
ments to  tho  same  of  right  opportaining,  unto  him, 
the  said  Edwin  M.jetanton,  during  tho  pleasure  of 
the  President  of  tho  United  States  for  the  time  being. 
In  testimony  whereof  I  have  caused  these  letters 
to  be  mode  patent  and  the  sua!  of  tho  United  States 
to  be  hereunto  nflixod. 
Given  under  my  hand,  at  tho  city  of  Washington, 
the  15th  day  of  January,  in  the  year  of  our 
[l.  s.]  liOrd  1862,  and  of  the   independenco  of  tho 
United  States  of  America  tho  cifrhtv-sixth. 
AliRAlIAM  LINCOLN. 
By  the  President: 

WILLIAM  H.  SEWABD. 
Secretary  of  iHale. 

Uktted  States  oy  Ahebioa, 

DUPABTMEET  Or  StATZ. 

TaaUto  wAom  theee  prMetito  e\all  oome,  greetittg  : 

I  oertify  that  the  document  hereunto  annexed  is  a 
true  copf  fVom  the  records  of  this  Department. 

In  testimony  whereof  I,  William  H.  Seward,  Secre- 
tary of  State  of  the  United  States,  have  hereunto 
snlMoribed  my  name  and  caused  the  seal  of  the  De- 
partment of  State  to  be  affixed. 

Done  at  tho  city  of  Washington  this  Zlst  dny  ot 
March,  A.  D.  1868,  and  of  the  independence  of 
[u  8.]  the  United  States  of  America  the  ninety- 
second.  WILLIAM  H.  SEWARD. 

Mr.  Manager  BUTLER.  Mr.  President,  will 
the  Senate  allow  me  to  call  in  a  witness, 
William  J.  McDonald,  of  Washington.  Mr. 
Sergeant-at-Arms,  is  he  in  attendance?  I  do 
not  know  bat  that  the  Managers  will  have  to 
ask  that  the  witnesses  be  allowed  to  come  on 
the  floor  of  the  Senate,  because  there  will  other- 
wise be  some  delay  in  callip^  them.  I  believe 
tbe  Serxeant-at-Arms  has  given  them  a  room. 

The  CHIEF  JUSTICE.  Unless  the  Senate 
otherwise  orders,  the  witnesses  will  remain  in 
their  room  until  they  are  called. 

Mr.  Manager  BlfrLBR.  I  only  spoke  of 
the  delay. 

The  CHIEF  JUSTICE.  Mr.  McDonald  is 
present.  The  witnesses  will  stand  on  the  left 
of  the  Chair  when  examined. 

Mr.  Manager  BUTLEIl.  I  move  that  this 
witness  be  sworn. 

The  Secretary  of  the  Senate  administered 
the  following  oath  to  Mr.  McDonald,  and  to 
each  of  the  other  witnesses  as  sworn : 

"  Ton  do  swear  that  tho  evidence  you  shall  give  in 
the  ease  now  dependinst  between  the  United  States 
and  Andrew  Johnson  shall  be  tho  truth,  the  whole 
truth,  and  nothing  but  the  truth :  ao  holp  yon  Qo<L" 


William  J.  McDonald,  being  sworn,  was 
examined  ns  follows : 

By  Mr.  Manager  Bdtlbr: 

QaetHon.  State  your  name  and  office? 

Answer.  William  J.  McDonald,  Chief  Clerk 
of  the  Senate. 

_  Question.  Will  you  look  at  that  paper  [ex- 
hibiting a  paper]  and  read  the  certificate  uiat 
appears  to  be  signed  by  your  name? 

Ansieer.  It  is  as  follows : 

Office  Secbktaby  Senate  United  States, 
WASHmaTOH.  Febrvam  27, 1868. 
An  attested  copy  of  tbe  foregoing  resolution  was 
left  by  me  at  tbe  office  of  the  President  of  the  United 
States  in  the  Executivo  Mansion,  he  not  being  pres- 
ent, about  nine  o'clock  p.  m.  on  tho  13th  of  Jan- 
uary, IKS.  w.  J.  McDonald, 

CfttV  Clerk  Senate  United  State*, 

Question.  Is  that  certificate  a  correct  one  of 
the  acts  done? 

Answer.  That  is  a  correct  certificate  of  the 
acts  done. 

Question.  And  the  paper  was  left  in  accord- 
ance as  that  certificate  states? 

Answer.  Yes,  sir. 

Mr.  Manager  BUTLER.  I  hare  nothing 
further  to  ask  the  witness. 

The  CHIEF  JUSTICE.  Are  there  any  ques- 
tions to  be  put  on  the  part  of  the  accused? 

Mr.  STANBERY  and  Mr.  CURTIS.  No, 
sir. 

Mr.  Manager  BUTLER.  I  ask  Mr.  Mc- 
Donald to  take  the  stand  again. 

Question.  Will  yon  read  that  certificate  ? 
[handing  a  paper  to  the  witness.] 

Ansu)er.  It  is — 

Office  Sbobktabt  Sekatk  Uitited  States, 
Washihotor.  iUntory  27. 1868. 
An  attested  copy  of  the  foregoing  resolution  was 
delivered  by  me  into  the  hands  of  tho  President  of 
the  United  States  at  his  office  in  tbe  Executive  Man- 
sion about  ten  o'clock  p.  m.  on  the  21st  of  February, 

1868.  w.  J.  McDonald, 

Chief  Cterk  Senate  United  Statet. 
Question.  Do  yon  make  the  same  statement 
as  regards  this  service? 

Answer.  Yes,  sir;  the  same  statement  in 
regard  to  that 

Mr.  Manager  BUTLER.    We  hav*  nothing 

further  to  ask.  ^ 

Mr.  STAKBERY.     Nothing  on  our  part. 

Mr.  Manager  WILSON,     l^e  resolution  to 

which  the  &xat  certificate  of  Mr.  McDonald 

refers  is: 

Ik  Executive  Sessios, 
Senate  or  the  United  States, 
J«nK>ryl3,1868. 

Seiolved,  That,  having  considered  the  evidcnoe  and 
reasons  given  by  the  President  in  his  report  of  the 
12tb  of  Decemlier,  1868,  for  the  suspension  from  the 
office  of  Socrotaiy  of  War  of  Edwin  M.  Stanton,  the 
Senate  do  not  concur  in  such  suspension. 

Attested:  J.  W.  FORNEY,  Seeretarv. 

The  resolution  as  to  the  service  of  which 
the  other  certificate  relates : 

In  ExKCin'ivE  Session, 
Senate  of  the  United  States, 
february  21,  1868. 

Whereas  tho  Senate  have  received  and  consid- 
ered the  communication  of  the  Fresidentstating  that 
ho  has  removed  Edwin  M.Stanton,  Secretary  ofWor, 
and  designated  tho  Adjutant  Qeneral  of  the  Army 
to  act  aa  Seorotaiy  of  War  ac<  interim  ;  Therefore, 

Uetolved  by  the  Senate  of  the  United  Statet.  That, 
under  tbe  Constitution  and  laws  of  the  United  States, 
tho  President  has  no  power  to  remove  the  Secretary 
of  War  and  designate  any  other  officer  to  perform 
the  duties  of  that  offleo  ad  interim. 

Attest:  J.  W.  FORNEY,  Secrelarv. 

Mr.  Manager  BUTLER.  We  now  call  J.  W. 
Jones  as  a  witness. 

J.  W.  Jones  sworn  and  examined. 

By  Mr.  Manager  Bvtler  : 

Qaation.  Please  state  your  name  and  posi- 
tion? 

Answer.  J.  W.  Jones,  keeper  of  the  sta- 
tionery. 

Question.  An  officer  of  the  Senate  ? 

Aiisvier.  Yes,  sir. 

Question,  Do  yon  know  MMor  General 
Lorenzo  Thomas,  of  the  United  States  Army, 
Adjutant  Qeneral? 

Answer.  I  do,  sir. 

Question.  How  long  have  yon  known  him  ? 

Answer.  I  have  known  him  about  six  or 
seven  years. 

Question.  Were  you  employed  by  the  Sec- 


retary of  the  Senate  tq  serve  a  notice  of  th» 
proceedings  of  tbe  Senate  upon  him? 

Answer.  I  was. 

Qtieslion.  Looking  at  that  memorandum, 
[handing  a  paper  to  the  witness]  what  day  did 
you  attempt  to  make  the  service? 

Answer.  The  2l8t  of  February. 

Question.  What  year? 

Answer.  The  present  year. 

Question.  Where  did  you  find  him  ? 

Answer.  I  found  him  at  Marini's  Hall,  at 
a  masquerade  ball. 

Question.  Was  he  masked? 

Answer.  He  was. 

QuetHon.  How  did  yon  know  it  was  him? 

Anstoer.  I  saw  his  shoulder  straps,  and  I 
asked  him  to  unmask. 

Question.  Did  he  so  do  ? 

Answer.  He  did,  sir. 

Question.  After  ascertaining  it  was  him, 
what  did  yon  do  ? 

Answer.  I  handed  him  the  resolution  of  the 
Senate. 

Qutstiou.  About  what  time  of  the  day  or 
night? 

Ansteer.  About  eleven  o'clock  at  night. 

Question.  Did  yon  make  the  service  then? 

Answer.  I  did. 

Question.  Have  you  certified  the  fact  on  that 
paper? 

Answer.  Yes,  sir. 

QuestioH.  Is  that  certificate  true? 

Answer.  It  is. 

Question.  Will  you  read  it? 

Answer.  Attached  to  this  copy  of  the  reso- 
lution is  my  certificate,  in  these  words : 

An  attested  copy  of  the  foregoing  reaolutlon  was 
placed  in  my  hands  by  the  Secretary  of  tho  Senate 
to  be  delivered  to  Brevet  Major  (Jeneral  Lorvnso 
Thomas,  Adintaot  a«aeral  of  the  United  State* 
Army,  and  the  same  was  by  m«  delivered  into  the 
hands  of  General  Thomas  about  the  hour  of  elsven 
o^loek  p.  m.  en  the  21>t  day  ef  February. 

J.  W.  J0NB8. 

Question.  Is  that  certificate  true  7 

Answer.  It  is,  sir. 

No  cross-examination. 

Mr.  Manager  WILSON.  The  document  thai 
served  is  as  follows : 

In  Executive  Session, 
SaifATE  OF  the  United  STATica. 
/>6niarv21, 1888. 
Whereas  the  Senate  have  reoeivod  and  considered 
the  oommunication  of  tho  President  stating  that  he 
had  removed  Edwin  M.  Stanton,  Secretary  of  War, 
and  designated  the  Adjatant  Oeneral  of  tho  Army  to 
act  as  Secretary  of  War  ad  interim .-  Therefore, 

Reiolved  by  the  Senate  <^  the  United  Sintet.  That, 
under  tbe  Constitution  and  laws  of  the  United  State* 
tbe  President  has  no  power  to  remove  the  Secretary 
of  War  and  designate  any  other  officer  to  perform  the 
duties  of  that  office  ad  interim. 
Attest:  J.  W.  FORNEY,  Seeretary. 

Mr.  Manager  BUTLER.  I  desire  to  otU 
C.  E.  Creecy,  of  the  Treasoiy  DepartmeoL 

Chablbs  E.  Cbeeox  sworn  and  examined. 

By  Mr.  Manager  Bctlbr  : 

Question.  What  is  your  full  name,  and  what 
is  your  official  position,  if  any? 

Answer.  Charles  Eaton  Creecy;  I  am  clerk 
in  charge  of  the  appointments  in  the  Treasaty 
Department. 

Question.  Will  you  look  at  the  bundle  of 
papers  you  have  brought,  in  obedience  to  oar 
subpcena,  and  give  me  the  form  of  commission 
which  was  used  in  the  Treasury  Department 
before  the  passage  of  the  act  of  March  2, 1867? 

Answer.  This  is  it ;  [producing  a  paper.] 

Question.  Yon  produce  this  as  such  form? 

Answer.  Yes,  sir;  I  do. 

Question.  Was  that  the  ordinary  form,  or 
one  nsed  without  exception  ? 

Answer.  It  was  the  ordinary  form  for  Um 
permanent  commission. 

Mr.  JOHNSON,  and  Mr.  PATTERSON  of 
Tennessee.     We  cannot  hear  one  word. 

Mr.  HOWARD.  The  witness  must  speak 
louder. 

Mr.  JOHNSON.    If  his  answer  were  r«-  ' 
peated  by  the  counsel  it  would  be  better. 

Mr.  Manager  BUTLEB.  If  it  will  not  b« 
considered  improper,  Mr.  Preaidenti  I  witt 
repeat  the  answ«r. 
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Thft  CHIEF  JUSTICE.  Tbe  wttaesa  will 
apeak  for  himself. 

Mr.  EVAUTS.  We  prefer  that  the  witoess 
should  speak  co  as  to  be  heard. 

Mr.  Manager  BUTLEB.  I  hare  no  desire 
to  undertake  the  labor. 

The  CHIEF  JUSTICE,  (to  the  witness.) 
Mr.  Creec;,  you  will  raise  your  voice  and  speak 
as  loud  as  possible. 

The  WiTXESS.     Yes,  sir. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
What  is  your  answer,  then?  load  enough  to  be 
heard. 

Mr.  TRUMBULL.  I  think  it  would  help  us 
all  to  hear  if  the  witness  would  stand  further 
from  the  counsel.  If  be  would  stand  on  the 
other  side  of  the  Secretary's  desk  he  would 
have  to  speak  louder,  and  all  could  hear. 

The  CHIEF  JUSTICE.  That  would  be  bet- 
ter. Mr.  Creecy,  you  will  go  to  the  opposite  side 
of  the  Secretary's  desk. 

The  witness  changed  his  position  to  the  other 
side  of  the  desk,  and  subsequent  witnesses 
were  examined,  standing  at  the  Secretary's 
desk,  to  the  right  of  thepresiding  officer. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
What  is  the  answer  to  the  question  whetherthis 

Sthe  ordinary  form  of  commission  used  before 
arch  2,  1867? 

Answer.  That  is  the  ordinary  form. 

Question.  For  the  class  of  appointments  for 
which  such  commissions  would  be  issued  was 
there  any  other  form  used  before  that  time? 

Ans¥)er.  I  think  that  is  the  form  for  the 
permanent  commission. 

Question.  Will  you  now  give  me  the  form 
which  has  been  used  since  in  the  Treasury 
Departmeat  ? 

[The  witness  produced  a  p^>er  and  handed 
it  to  Mr.  Manager  Botuek.] 

Mr.  STAMBERY.  Will  the  honorable 
Manager  allow  me  to  ask  what  is  the  object  of 
this  testimony? 

Mr.  Manager  BUTLER.  The  object  of  this 
testimony  is  to  show  that  prior  to  the  passage 
of  the  act  of  March  2,  1867,  known  as  the 
civil  tenure-of-office  bill,  a  certain  form  of 
commission  bad  been  used  in  the  practice  of 
the  Government,  and  issued  by  the  President 
of  the  United  States ;  that  after  the  passage  of 
the  civil  tenure-of-office  bill  a  new  form  was 
made  conforming  to  the  provisions  of  the  ten- 
ure-of-office  act,  showing  that  the  President 
acted  in  the  Treasury  Department  under  the 
tenure-of-office  act  as  an  actual  and  valid  law. 
Is  there  any  objection  ? 

Mr.  STANBERY.     No,  sir. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
I  return  the  first  paper  you  handed  me.  I 
see  there  are  certain  interlineations ;  did  yon 
speak  of  the  form  before  it  was  interlined,  or 


Bubseqoentlv,  or  both? 
Answer.   This  i 


I  is  tbe  commission.  The  alter- 
ations in  this  commission  show  the  changes 
that  have  been  made  to  conform  to  the  tenare- 
(^-offioe  bill. 

QuaHon.  There  is  a  portion  of  that  paper 
in  print  and  a  portion  in  writing.  Do  I  un- 
derstand yon  that  the  printed  portion  was  the 
form  nsed  before  ? 

Ansioer.  Yes,  sir. 

QuestioTi.  And  the  written  portion  shows  the 
dianges? 

Ansteer.  Yes^  sir. 

QttesHoH.  Will  yon  road  with  a  loud  voice 
so  as  to  be  heara  the  printed  portion  of  tbe 
commission,  the  onginal  commission,  the  whole 
eoauniasion? 

Mr.CONNESS.  Ithinkiftbereadingshoald 
be  done  by  the  Clerk,  who  is  in  the  habit  of 
reading,  it  woald  be  very  much  better  for  the 
whole  Senate. 

The  CHIEF  JUSTICE.  The  8eeret«7«iU 
read  it. 

The  Secretary  read  as  follows : 

Aanaaw  Jonnsoir. 

PraidaU  of  tie  Vnited  Sua**  <^  Amenta  t 
7^  M  i0  whom  th**e  pr**enU  ahall  eowu.  grmtingt 
Know  ye,  that  rebosingtpeoial  trust  and  conSdenoe 

in  the  integrity,  diligence,  and  diierction  of 

i  ,  I  have  Dominated,  and  by  and  witli  tiie  advice 
and  oonsentof  the  Senate  do  apimint  him — — . 


eono  .     _ 

fulBUthedatiee  of  thatomee  according  to  law.  and 
to  hare  and  to  hold  thosaidoffice,  with  all  the  rights, 
pririleges,  and  cmolomeiits  thereunto  legally  apper- 
taining unto  him  the  said daring  the 

pleasure  of  the  President  of  the  United  States  for  the 
time  being. 

In  testimony  whereof  I  have  caused  these  letters 
to  be  made  patent  and  the  seal  of  the  Treasury  De- 
partment of  the  United  States  to  bo  hereunto  affixed. 

Given  under  my  hand  at  the  city  of  Washington 

the  —  day  of in  the  year  of  oar  Lord  18—,  and 

of  the  independenoe  of  the  United  States  of  America 
the .  . 

By  the  President: 

Secriarv  of  the  T^reantm. 

Question.  Please  state  what  was  the  altera- 
tion made  of  that  printed  form  to  conform  to 
the  provisions  of  the  tenure-of-office  act? 

Answer.  The  words  "during  the  pleasure 
of  the  President  of  the  Unitea  States  for  the 
time  being^ 

Mr.  JOHNSON.  We  cannot  hear.  The 
Clerk  had  better  read  those  words. 

The  SiCBKTABT.  The  words  written  are  as 
follows:  "  Until  a  successor  shall  have  been 
appointed  and  duly  qualified." 

Mr. JOHNSON.  Whatarethewordsstricken 
out? 

The  Seohetart.  The  words  stricken  out 
are  "  during  the  pleasure  of  the  President  of 
the  United  States  for  the  time  being." 

By  Mr.  Manager  Butler  : 

Question.  Sines' that^  act  has  any  other  form 
of  commission  been  used  than  the  one  as  altered 
for  such  permanent  appointments? 

AnsKier.  No,  sir. 

Question.  Have  you  now  a  form  of  official 
bond  for  officers  as  nsed  prior  to  the  civil  ten- 
ure-of-office act? 
'  Anstatr.  Yes,  sir;  [producing  a  paper.] 

Question.  Hits  any  change  been  made  in 
that? 

Antver.  No,  sir. 

Quextioti.  Please  give  me,  if  yon  have  it,  a 
copy  of  the  commissions  issued  for  temporary 
appointments  since  the  tennre-of- office  act? 

Mr.  STANBERY.    Is  the  bond  put  in  ? 

Mr.  Manager  BUTLER.    It  is. 

Mr.  STANBERY.    Will  yon  have  it  read  ? 

Mr.  Manager  BUTLER.  No,  unless  you 
desire  it.  It  is  the  common,  ordinary  form  of 
bond. 

Mr.  STANBERY.    Let  me  see  it. 

[The  paper  was  handed  to  Mr.  Stanbeiy, 
and  read  by  him.  1 

Mr.  Manager  BUTLEB,  (to  the  witness.) 
State  whether  the  printed  part  of  this  paper 
wapthe  part  in  use  prior  to  the  tenure-of- 
office  act? 

Answer.  It  was. 

Mr.  CURTIS.    What  is  the  paper? 

Mr.  Manager  BUTLER.  The  paper  is  the 
form  of  commission  for  temporair  appoint- 
ments.    Will  the  Secretary  read  it? 

The  Secretary  read  as  follows : 

The  Prettdettt  of  the  United  Stalet  of  America, 

Taallto  whomthetepreeenle  tkallcome,  greeting; 

Know  ye,  that  reposing  special  trust  andoonSdenoe 

in  tbe  integrity,  diligence,  and  discretion  of 

,  I  do  appoint  him ,  and  do  authorise 

and  empower  him  to  execute  and  fulfill  the  duties 
of  that  oBce  aaoording  to  law,  and  to  have  and  to  hold 
the  said  office  with  all  the  rights,  privileges,  and 
emolaments  thereunto  legally  appertaining,  unto 

him  the  said ,  during  the  pleasure  of  the 

President  of  the  United  States  for  the  time  being, 
until  the  end  of  the  next  session  of  the  Senate  of  the 
United  States,  and  no  longer. 

In  testimony  whereof  I  have  caused  these  letters 
to  be  made  patent,  and  the  seal  of  the  Treasury  De- 
partment of  the  United  States  to  be  hsrennto  affixed. 

Oiven  under  my  hand,  at  the  city  of  Washington, 

this  —  day  of .  in  the  year  of  our  Lord  18—,  and 

of  the  independenoe  of  tbe  United  States  of  America 
the .  . 

By  the  President: 

Seoretaru  of  the  Tiretuurp, 

By  Mr.  Mai»ger  Bdtlgr  : 

Question.  Was  any  change  made  in  that 
commission  ? 

Answer.  The  alteration  shows  the  change. 

Mr.  Manager  BUTLEB.  Bead  tiie  altera- 
tion. Mr.  Secretary. 

The  Seorbtart.  Strike  out  "during  the 
pleasure  of  the  President  of  the  United  States 
for  the  time  being,"  wid  insert  "unless  this 


comi 
dent 


mission  be  sooner  revoked  by  the  Pres^ 
;  of  the  United  States  for  the  time  being." 

By  Mr.  Manager  Bctleb  : 

Question.  Do  yon  know  whether  before  these 
ohaoges  were  made  the  official  opinion  of  the 
Solicitor  of  the  Treasury  was  taken? 

Amicer.  It  was. 

Question.  Have  you  that  opinion? 

Answer.  I  have. 

Mr.  Manager  BUTLER.  I  withdraw  the 
question  as  to  the  opinion  on  consoltatiou. 
[To  thewitness.]  Do  you  know  whether  since 
the  alteralion  of  these  forms  any  commissions 
have  been  issued  ugned  by  the  President  of  the 
United  States? 

Ansieer.  Yes,  sir. 

Question.  As  altered? 

Answer.  Yes,  sir. 

Question.  It  is  suggested  to  me  to  ask  yon 
if  the  President  had  signed  both  forms — both 
the  temporary  and  permanent  forms  as  altered? 

Answer.  Yes,  sir. 

Question.  Now  look  at  the  paper  which  I 
send  yon  [handing  a  paper]  and  say  what  is 
that  paper? 

Answer,  It  is  a  commission  issued  to  Mr. 
Cooper  as  Assistant  Secretary  of  the  Treasury. 

Question.  Under  what  date  ? 

Answer.  The  20th  day  of  November,  1867. 

Question.  Who  was  Assistant  Secretary  of 
the  Treasury  at  the  time  of  the  issuing  of  that 
commission? 

Answer.  Mr.  W.  E.  Chandler  was  one. 

Question.  Do  you  happen  to  remember,  aa 
a  matter  of  memory,  whether  the  Senate  was 
then  in  session  ? 

Answer.  I  think  it  was  not 

Question.  State  whether  Mr.  Cooper  quali> 
fied  and  went  into  office  under  that  nrst  com- 
mission? 

Answer.  He  did  not  qualify  under  the  first 
commission  nt  all. 

Question.  What  is  the  paper  I  now  send 
you?  [Handing  a  paper.] 

ATiswer.  It  is  authority  from  the  President 
to  Edmund  Cooper  to  act  as  Assistant  Secre- 
tary of  the  Treasury. 

Question.  Read  it. 

Mr.  EVARTS.  Is  the  other  considered  as 
read,  the  one  under  which  he  did  not  qualify? 

Mr.  Manager  BUTLER.  Yes,  sir ;  I  meant 
so  to  consider  it. 

Mr.  EVARTS.  How  are  we  ever  to  know 
the  contents  if  they  are  not  read  when  pro- 
duced? 

Mr.  Manager  BUTLER.  It  is  exactly  the 
same  form  as  the  other  that  has  been  read. 

Mr.  EVARTS.  Then  let  it  be  so  stated. 
We  know  nothing  whatever  about  it. 

Mr.  Manager  BUTLER.  I  will  hand  that 
first  paper  to  the  counsel. 

[The  paper  was  banded  to  the  counsel  for  the 
President,  examined  by  them,  and  returned.] 

Mr.  Manager  BUTLER.  Do  the  counsel 
for  the  President  desire  to  have  the  paper 
read? 

Mr.  STANBERY.    Certainly. 

Mr.  Manager  BUTLER.  Very  well.  Let 
the  Secretary  read  it. 

The  Secretary  read  as  follows: 

Andbew  JonKSON,   ..„.._,.      ,  . 

Preeident  <iflhe  Vhited  SUOe*  of  Amertea  I 
lb  all  vho  *haU*ee  theee  pretenU,  greelint  .• 


Know  ye,  that  reposingspeoial  tnutaodeonfldene* 
in  the  integrity  and  ability  of  Edmund  Cooper.  I  do 
appoint  hrm  to  be  Assistant  Secretary  of  the  Treas- 
ury, and  do  authorise  and  empower  Dim  to  execute 
and  fulfill  the  duties  of  that  offlee  aooording  to  law, 
and  to  have  and  to  hold  the  said  offioe,  with  all  th* 
poirers,  privileges,  and  emolaments  thereunto  of 
right  appertaining,  unto  him,  the  said  Edmuna 
Cooper,  until  the  end  of  the  next  session  of  the  Sen- 
ate of  the  United  States,  and  no  longer,  (uhieot  to 
the  oonditions  prescribed  by  law. 

In  testimony  whereof  I  have  oaused  these  letters 
to  be  mode  patent,  and  the  seal  of  the  United  States 
to  be  hereunto  affixed.  ,        .      ..      ,«,    t.  _,— 

Oiven  under  my  hand  at  the  city  of  Washington, 
the  20th  day  of  November,  in  the  year  of  our 

[l,,  8.]  Loid  1867,  and  of  the  independenee  of  tiM 
United  Sutesof  Am^^^^n^-e^-^nd. 

^ the  President: 
riLLiAM  H.  Sbward,  8eerel€av  of  Sm*. 

Mr.  Manager  BUTLER,  (to  the  witness.) 

Nowj  will  you  pass  to  the  Secretary  the  letter 
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•f  authority  of  which  you  have  spoken,  and  let 
it  be  rend. 

The  Secretary  read  as  follows : 

Executive  Dkpaktment, 
Wi3niNGTON,X'rceiH6cr  2, 1867. 

Wb«reM  A  Tac»DC7  baa  occurred  in  the  office  of 
Assistant  Secretary  of  tbe  Treasury  of  tlio  United 
States, in  pursuance  oltlio  authority  vested  in  Ae  by 
the  first  section  of  tlio  actof  Congress  apiiroveoFeb- 
rusry  13, 1793,  entitled  "An  act  to  amend  tho  act 
entitled  An  act  maiiing  alterations  in  tiio  Treasury 
and  War  Departments,'"  Gdmund  Cooper  is  b«r«by 
anthorized  to  porform  the  duties  of  Assistant  Secre- 
tary of  tlio  Treasury  until  a  sucocssor  be  appointed 
or  «ucb  vacancy  be  iiUed, 

ANDREW  JOHNSON. 

By  Mr.  Manager  Bctlee  : 

Question.  IIow  did  Mr.  Chandler  get  out  of 
office? 

Answer.  He  resigned. 

Queslion.  Have  you  a  copy  of  his  resignation  ? 

Answer.  I  have  not  with  me. 

Question.  Can  you  state  from  memory  (if  it 
ie  not  objected 'to)  at  what  time  his  resignation 
took  effect? 

Answer.  I  cannot  I  think  it  was  a  day  or 
two  before  this  appointmeut  or  this  authority 
was  given  to  Mr.  Cooper. 

Question.  Will^ou  have  the  kindness  to  pro- 
duce a  copy  of  his  resignation  after  you  leave 
the  stand? 

Atiswer.  I  will  try  to  do  so. 

Cross-examined  by  Mr.  Citrtis  : 

Question.  Can  you  fix  the  date  when  the 
change  in  tho  form  of  permanent  appoint- 
ments of  which  you  have  spoken  first  oc- 
curred? 

Answer.  I  think  it  was  about  fonr  days  after 
the  passage  of  the  tenure-of-office  act. 

Question.  With  what  confidence  do  you 
speak  ?    Do  you  speak  from  any  recollection  ? 

Answer.  We  obtained  an  opinion  from  the 
Solicitor  of  the  Treasury  on  the  subject.  It 
w«8  given  on  the  6th,  and  from  that  day  we 
followed  his  opinion. 

QnesHcm.  liiea  you  would  fix  Uie  date  as 
the  Cth  of  what  month  7 

Answer.  The  6th  of  March,  1867. 

Hon.  BttiitVan  Horn  sworn  and  examined. 

By  Mr.  Manager  Bctleh  : 

Question.  Will  you  state  whether  you  were 
present  at  the  War  Department  when  Mtyor 
General  Lorenzo  Thomas,  Adjutant  General  of 
the  United  States,  was  there  to  make  demand 
for  the  office,  property,  books,  and  records  ? 

Answer.  I  was. 

Queslion.  When  was  it? 

Answer.  It  was  on  Saturday,  the  22d  of  Feb- 
ruary, 18G8, 1  believe. 

■Question.  About  what  time  in  the  day? 

Answer.  Perhaps  a  few  minutes  after  eleven 
o'clock. 

Question.  Who  were  present? 

Answer.  General  Charles  H.  VanWyck,  of 
New  York;  General  G.  M.  Dodee,  of  Iowa; 
Hon.  Freeman  Clarke,  of  New  York ;  Hon. 
J.  K.  Moorhcad,  of  Pennsylvania;  Hon. 
Columbus  Delano,  of  Ohio;  Hon.  W.  D. 
Kelley,  of  PennsylTania;  Hon.  Thomas  W. 
Ferry,  ef  Michigan,  and  myself.  The  Secre- 
tary of  War,  Mr.  Stanton,  and  his  son  were 
also  present. 

Queslion.  Please  state  what  took  place. 

Answer.  The  gentlemen  mentioned  and  my- 
self were  in  the  office  the  Secretary  of  War 
Ofliuklly  occupies  holding  conversation ;  Gen- 
eral Thomas  came  in ;  I  saw  him  coming  from 
the  President's;  he  came  into  the  building  and 
came  np  stairs,  and  came  into  the  Secretary's 
room  hrst;  he  said.  "Good  morning,  Mr. 
Secretary,  and  good  morning  gentlemen ;" 
tho  Secretary  replied,  "Good  morning,"  and 
I  believe  wo  all  did ;  then  began  this  conversa- 
tion as  follows:  [Referring  to  a  printed  docu- 
ment.] "  I  am  Secretary  of  War  ad  interim, 
and  am  ordered  by  the  President  of  the  United 
States  to  take  charge  of  the  office;"  Mr.  Stan- 
ten  then  replied,  "I  order  you  to  repair  to  your 
room  and  exercise  your  functions  as  Adjutant 
General  of  the  Army;"  Mr.  Thomas  replied 
to  this,  "I  am  Secretary  of  Warod  interim, 
and  I  shall  not  obey  your  orders;  but  I  shall 
obey  the  orders  of  the  President,  who  baa 


ordered  me  to  take  efaarge  of  the  War  Office ; ' ' 
Mr.  Stanton  replied  to  this  as  follows,  "As 
Secretary  of  War  I  order  you  to  repair  to  your 
place  as  Adjutant  General;"  Mr.  Thomas  re- 
pliedj  "I  shall  not  do  so;"  Mr.  Stanton  then 
said  in  reply,  "Then  you  may  stand  there  if 
you  please,"  pointing  to  Mr.  Thomas,  "but 
you  cannot  act  as  Secretary  of  War ;  if  you  do. 
you  do  so  at  your  peril;"  Mr.  Thomas  repliea 
to  this,  "I  shall  act  as  Secretary  of  War:" 
this  was  the  conversation,  I  may  say,  in  tne 
Secretary's  room. 

Question.  What  happened  then  7 

Answer.  After  that  they  went  to  the  room 
of  General  Schriver,  which  is  just  across  the 
hall,  opposite  the  Secretary's  room. 

Question.  Who  went  first? 

Answer.  I  think,  if  I  remember'aright,  that 
General  Thomas  went  first,  and  was  holding 
some  conversation  with  Greneral  Schriver, 
which  I  did  not  bear.  He  was  followed  by 
Mr.  Stanton,  by  General  Moorhead,  by  Gen- 
eral Ferrjr,  and  then  by  myself.  Some  little 
conversation  was  had  there,  which  I  did  not 
hear ;  but  after  I  got  into  the  room,  which  was 
but  a  moment  after  they  went  in,  however,  Mr. 
Stanton  addressed  Mr.  Themaa  as  follows, 
which  I  concluded  was  the  summing  up  of  the 
conversation  had  before 

Mr.  CURTIS.     No  matter  about  that. 

The  Witness.  Mr.  Stanton  then  said, "  Then 
you  claim  to  be  here  as  Secretary  of  War  and 
refuse  to  obey  my  orders  ?' '  Mr.  Thomas  said, 
"  I  do,  sir ;  I  shall  require  the  mails  of  the 
War  Jpepartment  to  be  delivered  to  me,  and 
shall  transact  all  the  busiaess  of  the  War  De- 
partment." That  is  the  substance  of  the  con- 
versation which  I  heard,  and,  in  fact,  the  con- 
versation as  I  heard  it  entirely. 

By  Mr.  Manager  Butler  : 

Question.  Did  you  make  any  memeraadam 
of  it  afterward  ? 

Answer,  l  made  it  at  the  time.  I  had  my 
memorandum  in  my  hand.  When  the  con- 
versation began  I  had  paper  and  pencil  and 
wrote  it  down  as  the  conversation  occurred, 
and  after  the  conversation  ended  I  drew  it  np 
from  mypencil  sketches  in  writing  immediately 
in  the  office  in  the  presence  of  the  gentlemen 
who  heard  it. 

Question.  What  was  done  after  that  7  Where 
did  Thomas  go  ? 

Answer.  It  was  then  after  eleven  o'clock, 
and  my  duties  and  the  duties  of  tbe  rest  of  us 
called  us  here  to  the  House,  and  I  left  GeoeEal 
Thomas  in  the  room  of  General  Schriver. 

Cross-examined  by  Mr.  Stanbert  ; 

Question.  Will  you  please  state  what  was 
your  business  in  the  War  Department  on  that 
morning? 

Answer.  Well,  sir,  I  went  there  that  morn- 
ing, I  suppose,  as  other  gentlemen  did ;  at 
least,  I  went  there  for  the  purpose  of  visiting 
the  Secretary.  I  had  no  special  public  busi- 
ness. 

Question.  Was  there  no  objeet  in  the  visit, 
except  merely  to  see  him  7 

Answer.  Yes,  sir;  I  had  an  object.  The 
times  were  rather  exciting  at  that  moment,  and 
I  went,  as  much  as  anything  else,  to  talk  with 
the  Secretary,  to  confer  with  him  about  public 
affairs. 

Question.  PabUo  affairs  generally  7 

Answer.  No,  not  public  business  particu- 
larly. 

Queslion.  What  public  affairs  were  the  object 
of  the  conference? 

Answer.  Well,  sir,  the  matter  of  the  remoTal 
of  Mr.  Stanton.  I  felt  an  interest  in  that  mat- 
ter, and  of  coarse  was  talking  with  him  npon 
that  subject. 

Question.  Did  yon  go  with  these  other  gen- 
tlemen whom  you  found  there,  or  did  yon  go 
there  alone? 

Answer.  I  think  I  did  go  in  company  with 
one  or  two  of  them. 

Question,  With  whom  did  yon  go  in  com- 
pany? 

Answer.  I  think  I  went  with  Mr.  Clarke,  of 
New  York,  and  General  Van  Wyck.  I  am  ncA 
certain  that  any  others  were  with  ms. 


Question.  Whenyonarrivedathisroomwhat 
was  the  hour? 

Ang«er.  It  was  a  little  before  eleven  o'clock. 

Question.  Whom  did  yon  find  there  when 
yoa  anired?  These  other  gentlemen  whom 
you  have  mentioned? 

Answer.  Not  all  of  them. 

Quult&n.  Who  were  tberewhen  yon  arrived? 

Answer.  IthiukGeneral  Moorhead  was  there 
for  one ;  I  think  Mr.  Ferry  was  there ;  I  think 
Mr.  Delano  was  there.  Two  er  three  others 
came  in  after  I  got  there. 

Question.  Do  you  know  what  their  business 
was  in  tbe  office  that  morning? 

Answer.  Noj  sir. 

Question.  Did  they  state  any  business? 

Answer.  I^o,sir:theystatednobusines8tome. 

Question.  All  being -there,  the  next  thing 
was  that  General  Thomas  came  into  tbe  room  ? 

Anguer.  After  we  bad  been  there  some 
moments. 

Question.  Yon  say  that  when  that  conversa- 
tion b«gan  between  General  Thomas  and  the 
3eeret8»y  you  were  ready  to  t^e  notes  7 

Answer.  I  appeared  to  be  ready.  I  had  a 
large  white  envelope  in  my  pocket,  and  I  had 
a  pencil  also  in  my  pocket ;  and  when  the  eon- 
venation  began  it  seemed  to  me  that  it  might 
be  well  to  note  what  was  said. 

Questioit.  Are  you  ia  the  habit,  generally, 
in  eonversstions  of  that  kind,  of  making  mem- 
oranda ef  what  is  said? 

Answer.  I  do  not  know  that  I  am,  nnless  I 
deem  it  important  to  do  so. 

Question.  Did  any  one  request  yon  take 
memoranda  7 

Answer.  No,  sir. 

QtiesHon.  It  was  on  your  own  motion? 

Jsuieer.  On  my  own  reqmnsihility,  sup- 
posing I  had  a  perfect  right  to  do  so. 

t^vesUon.  Uadonbtedly.  After  tbe  conver- 
sBtion  was  ended  in  the  room  with  the  Secre- 
tary, General  Thomas,  as  I  nnderstsad  yon, 
we»t  out  &st? 

Answer.  I  think  he  did  ;  he  went  aeross  the 
ball 

Question.  Who  went  with  the  Secretary  from 
his  room  across  the  hall  to  where  General 
Thomas  had  gone? 

Answer.  I  am  not  aware  that  any  one  went 
directly  with  him,  but  immediately  after  him, 
if  not  with  him,  General  Moorhead  and  Mr. 
Forty. 

Question.  How  long  after  General  Thomas 
had  left  the  office  was  it  tiiat  the  Secretary  of 
War  followed  him  7 

Answer.  But  a  moment  or  two;  perhaps  two 
miwites. 

Queriion.  Did  he  state,  when  he  left^  what 
was  his  olyect? 

.^ttstssr.  I  do  act  recollect  that  the  Secretary 
stated  anything.  General  Thomas  was  in  the 
room  talking. 

Qutition.  Did  he  request  any  gentleman  to 
go  along  with  him? 

Ajiswer.  Not  that  I  am  aware  o£ 

QuesOen.  Didyougonponyourownmotion, 
oc  by  sfpsemeat? 

Annoer.  I  went  upon  my  own  motion. 

Question.  All  that  were  there  did  not  go? 

Answer.  I  do  not  think  they  all  went  in.  I 
think  they  did  sot  all  go  in  at  that  time.  The 
two  gentiemen  named,  I  know,  went  in  before 
me. 

Questbm.  How  long  adertheSecretarywent 
did  yoa  go? 

Aiuwtr.  Perhaps  it-was  a  minnte.  It  was 
very  soon.  I  followed  the  other  two  gentiemen 
Terr  soon. 

Question.  What  had  taken  -place  between 
the  Secretary  and  General  Thomas  before  yoa 
arrived  in  the  room,  or  had  anything? 

Answer.  I  cannot  say.  They  had  some  eon- 
versation ;  I  cannot  say  what  was  said. 

Question.  As  yon  nave  given  the  eoarer- 
sation  in  your  notes,  it  would  seem  as  if  it 
then  bcqgaa  after  yon  first  got  in  ? 

Answer.  The  conversation  I  have  given  1>e- 
gan  after  I  got  in.  As  I  said  before,  I  heard 
some  talking;  but  I  do  not  know  what  waa 
said. 
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Qiiesiion.  You  mean  yon  heard  gome  talk- 
ing before  you  got  in  there? 

Answer.  Certainly. 

Question.  Whose  voices? 

Answer.  I  heard  General  Thomas's  voice 
and  Mr.  Stanton's  Toice.  They  had  some 
conversation. 

QitesHon.  Bat  what  that  was  yon  do  not 
know? 

Answer.  I  do  not. 

Question.  Then  the  conversation  followed 
which  yon  have  dolled  7 

Answar.  Certainly.  The  first  I  heard  when 
I  went  in  was  the  qnestion  of  Mr.  Stanton, 
which  I  have  stated,  and  the  answer  of  Gen- 
eral Thomas. 

Question.  Did  yon  keep  yonr  notes  with  yon 
and  take  yonr  notes  into  that  room? 

Answer.  I  had  my  envelope  in  my  hand 
when  I  went  in. 

Question.  And  yonr  pencil? 

Answer.  And  my  pencil. 

Qnestion.  Where  is  that  envelope  which  yon 
had  at  that  time? 

Answer.  I  cannot  say.  I  presome  it  was  de- 
stroyed. The  envelope  was  a  large,  long,  white 
envelope  that  I  pnt  m  my  pocket  with  letters. 
It  was  the  only  convenient  thing  I  had  at  the 
time.  I  wrote  on  both  sides  of  it,  and  then 
drew  it  olf  immediately  on  the  Secretary's 
table. 

Qaestion.  What  did  you  do  with  that  ori- 
ginal memorandum — the  envelope  ? 

Answer.  I  presume  ft  is  torn  up  and  de- 
stroyed ;  I  do  not  know  anything  to  the  con- 
trary. 

Question.  When  did  yon  destroy  it? 

Answer.  That  I  cannot  say:  perhaps  vei-y 
soon  after  the  conversation  took  place. 

Question.  Why  did  yon  destroy  it? 

Answer.  I  cannot  say  that  it  is  destroyed ; 
bat  I  have  no  knowledge  of  it  now.  I  cannot 
say  that  it  is  destroyed ;  perhaps  it  may  be.  I 
had  no  occasion  to  keep  It.  I  sapposed  there 
was  no  occasion  to  keep  it,  because  I  bad  writ- 
ten the  thing  ofiFj  or  rather,  a  young  man  wrote 
it  off  at  the  table  as  I  read  it,  and  that  is  the 
same  thing,  I  suppose,  and  I  compared  what 
he  wrote  after  it  was  written  with  the  notes, 
because -I  wanted  to  be  particular  ib  regard 
toit. 

Question.  Is  the  document  from  which  yon 
have  read  here  to-day  a  manuscript? 

Answer.  No,  sir ;  "it  is  my  testimony  before 
the  committee,  which  is  an  exact  copy  of  the 
notes  I  took. 

Question.  And  those  notes  were  written  by 
KSme  yontig  man  who  was  present? 

Ajiswer.  At  my  sn^estion  he  took  the  pen, 
and  I  read  to  him,  and  then  compared  it,  and 
found  it  word  for  word. 

Question.  Where  are  those  notes  ? 

Answer.  I  do  not  know  where  they  can  be 
fonnd.  I  did  not  snppose  it  important  to  keep 
the  notes,  because  I  nad  a  copy  of  the  notes 
before  the  committee  and  testified  to  it  ex- 
actly. 

Question.  A  copy  of  what  notes  do  yon 
mean? 

Answer.  I  had  the  notes  I  took  there. 

Question.  Yon  mean  the  notes  written  by 
tlttt  young  man? 

Answer.  Yes,  sir;  I  had  them  there. 

Question.  What  is  bis  name  7  Who  was  he  7 

Astswer.  One  of  the  clerks  there.  I  do  not 
recollect  what  the  yonng  man's  name  was.  I 
do  not  know  that  I  ever  knew  his  name.  I 
did  not  ask  him  his  name.  I  would  know  him 
if!  saw  him. 

Question.  You  preserved  those  notes  until 
you  testified? 

Answer.  Yes,  sir. 

Question.  How  long  afler  yon  testified  did 
yon  preserve  them  ? 

Anfteer.  I  cannot  say  that  I  kept  them  any 
lengthof  time  after  thaU  I  thought  it  was  of 
ncf  consequence. 

Question.  How  you  disposed  of  the  envelope, 
or  now  yon  disposed  of  those  notes,  you  hjve 
no  recollection  7  • 

Answer.  No,  sir ;  I  cannot  say  what  became 


of  the  envelope;  it  may  be  in  my  papers  some- 
where. 

Question.  Have  you  made  any  search  for 
them? 

Answer.  No,  sir ;  my  attention  has  not  been 
called  to  that  before. 

Question.  When  yon  came  back  into  the 
Secretary's  room  who  suggested  to  you,  or 
did  you  suggest  the  matter  yourself,  that  the 
notes  should  be  written  out?  How  did  that 
come  to  be  ? 

Answer.  It  was  upon  my  own  motion. 

Question.  Did  you  ask  for  a  clerk? 

Answer.  I  had  taken  notes  and  proposed  in 
the  presence  of  the  gentlemen  who  heard  the 
conversation  that  they  should  see  that  I  had 
them  correct;  and  that  was  consented  to  by 
General  Moorhead,  Mr.  Kelley,  and  others  who 
were  present. 

Question.  Then  yon  proposed  to  have  them 
copied  ? 

Answer.  I  proposed  to  have  them  drawn  off. 
A  young  man  was  there  ready  to  do  it  or  willing 
to  do  it,  and  I  asked  him  to  write  it  out  as  I 
would  read  it  to  him  fVom  my  notes. 

Question.  Now,  did  anything  else  take  place 
in  General  Schriver's  room  besides  this  talk 
that  you  have  testified  to? 

Answer.  Not  that  I  am  aware  of;  only,  as 
I  have  said,  I  heard  some  voices  in  there ;  but 
what  was  said  I  cannot  say. 

Question.  After  you  went  in,  while  you  were 
there? 

Answer.  I  think  there  was  noconVersation. 

Question.  I  did  not  ask  yon  simply  for  con- 
versation, but  what  else  took  place? 

Answer.  Nothing  took  place  that  I  am  aware 
of. 

Question.  Who  first  lefl  the  room? 

Answer.  After  this  conversation? 

Question,    Yes,  sir. 

ATiswer.  I  cannot  say  whether  I  left  it  first 
or  General  Moorhead  or  Mr.  Ferry.  We  were 
all  there.  I  think  we  went  out  m  a  moment 
afterward. 

Quation.  Did  you  leave  Mr.  Stanton  there? 

Answer.  Mr.  Stanton  was  there  when  I  went 
out 

Question.  Did  yon  go  into  his  room  from 
there? 

Answer.  I  did,  sir. 

Question.  Did  you  leave  Thomas  there,  also  7 

Answer.  Yes,  sir. 

Question.  How  long  did  Mr.  Stanton  remain 
in  Schriver's  room? 

Answer.  I  cannot  say,  because  as  soon  as  I 
had  this  copied  I  left  for  the  House. 

Question.  Do  yon  mean  to  say  that  he  did 
not  come  in  while  yon  were  engaged  in  having 
the  copy  taken  7 

Answer.  At  the  moment  of  making  the  copy  7 
I  will  not  say  that  he  came  in  while  the  copy 
was  being  taken  or  not.  There  was  a  short 
time  consumed  in  taking  it.  He  might  have 
done  so,  but  I  will  not  say. 

Question.  Do  yon  recollect  whether  you  saw 
him  at  all  in  his  office  after  yon  had  left  Schri- 
ver's room? 

*  Anstoer.  I  cannot  swear  positively  that  I 
did.  I  saw  him  after  I  left  the  room.  The 
doors  were  open.  There  are  but  a  few  feet 
from  one  room  to  the  other.  I  saw  him  sitting 
in  General  Schriver's  room.  I  will  not  swear 
positively  that  I  saw  him  in  his  own  ofiSce 
after  I  left  that  room. 

Question.  What  took  place  between  them 
afterward  yon  do  not  know? 

Answer.  No,  sir.  I  do  not  know  because  I 
left. 

Question.  Was  there  any  friendly  greeting 
or  other  circumstance  took  place  at  that  time 
between  the  Secretary  and  General  Thomas 
while  yon  were  in  Schriver's  room  7 

Answer,  Well,  sir,  if  there  was,  I  did  not  see 
it.  I  do  not  know  that  there  was  while  I  was 
in.    What  happened  before  I  cannot  say. 

Question.  Was  the  memorandum  that  you 
made  on  that  envelope  complete  or  abbre- 
viated? 

Answer.  The  questions  and  answers  as  I 
have  them  were  complete. 


Question.  Was  the  copy,  then^  an  exact 
transcript  of  the  memorandum? 

Answer.  It  was  merely  questions  and  an- 
swers. The  questions  were  short  and  the 
answers  were  short 

Question.  Did  it  exhibit  the  whole  conver- 
satioa? 

_  Answer.  I  cannot  say;  I  will  not  say  that  it 
did  every  word.  I  think  it  did  not.  I  recol- 
lect one  expression,  for  instance,  that  General 
Thomas  made  that  I  did  not  put  down ;  I  did 
not  think  it  material.  I  con  state  it  if  the 
court  desire  it.  It  occurs  to  me  now.  It  is 
one  expression  that  was  used.  I  con  state  it  if 
the  gentleman  wishes. 

(^leation.  All  I  want  to  know  is  whether  it 
completely  covered  the  conversation? 

Answer,  It  covered  all  the  conversation  of 
any  importance. 

Question.  That  you  thonght  important? 

Answer.  At  least  what  I  wrote.  I  wrote 
down  just  as  the  questions  were  given  and 
answered.  I  took  all  the  conversation  in  sub- 
stance, and  all  of  any  account  as  it  was  had  as 
the  questions  and  answers  were  given. 

Question.  This  conversation  that  yoa  took 
down  in  that  way,  did  you  take  it  down  in  short 
hand? 

Answer.  No,  ur ;  I  did  not 

Question.  You  wrote  it  out? 

Answer,  I  wrote  it  out. 

Question,  Without  abbreviation? 

Anstoer,  Without  abbreviation. 

Question,  Were  there  pauses  in  their  conver- 
sation 7  Did  they  pause  to  allow  you  to  follow 
them  7 

Answer.  The  conversation,  as  I  said  before, 
was  very  slow  and  deliberate.  There  was  suf- 
ficient time  for  me  to  write  these  questions  and 
answers,  as  they  were  short,  as  counsel  can  see. 
General  Thomas  said  but  very  little. 

Question.  Now,  I  will  ask  you  if,_  in  that  con- 
versation, Mr.  Stanton  asked  him  if  he  wished 
him  to  vacate  immediately,  or  would  give  him 
time  to  arrange  his  private  p^jers  ? 

Answer.  Ifi.  Stanton? 

Question.  Yes,  sir;  did  Mr.  Stanton  ask  Mr. 
Thomas  whether  he  wished  him  to  vacate 
immediately,  or  whether  he  would  accord  him 
(Stanton)  time  to  arrange  his  private  papers  ? 

Answer.  There  was  nothing  said  in  that  cob- 
versation  in  reference  to  that.  There  were  . 
other  conversations,  I  understand,  tit  other 
times,  at  which  sach  remarks  were  made,  aa  I 
saw  in  the  papers ;  but  there  was  nothing  of 
that  kind  said  at  that  time  ia  that  oonvenMiOB. 
The  question  of  giving  time  and  ciiangiag  pa- 
pers (fid  not  come  up  in  that  conversation  at  aU. 

Reexamined  by  Mr.  Manager  Butlgb  : 

Question.  You  said,  if  I  understood  yow, 
that  there  was  a  single  remark  of  Thomas  that 
yon  did  not  write  down,  that  now  occurred  to 
y on ,  in  answer  to  the  counsel  for  the  President } 
what  was  that  remark? 

Anstoer.  I  said  tlurt  in  answer  to  his  qQe8> 
tioB  whether  I  had  swem  to  all  that  he  did 
say.  I  recollect  now  (General  Thomas  sayine 
he  did  Dotwish  any  "oftpleasantness."  I  did 
not  think  it  necessary  to  put  that  in  my  record. 

Question,  Did  he  emphasize  it  in  that 
"  onpleasaBtness?" 

Answer.  The  genttemetthesrd  it,  tmi  H  was 
spoken  of  afterwMd^  but  I  did  net  think  it 
was  anytiiing  pertaining  to  this  question ;  and 
perhat>s  some  other  litUe  words  were  said  now 
and  then  that  did  not  amount  to  anything. 

Question,  I  most  still  ask  you  to  give  to  the 
Senate  with  a  little  more  distinctness  whether 
it  was  the  remark,  saying,  "  I  do  not  want 
any  unpIeMantaesB  between  as,"  or  was  it  the 
use  of  what  has  almost  become  a  technical 
term,  that  "theoe  shall  not  be  aay  onpleasant- 
ness?" 

Answer.  Well,  sir,  I  can  only  state  what 
General  Thomas  Mid. 

Question,  The  emphasis  is  something. 

Answer,  "  Onpleasantness"  was  the  expres- 
sion used. 

By  Mr.  Stanbebt: 

Question,  This  evidence  is  as  to  a  word ;_  I 
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4o  not  know  its  materiality ;  bat  did  he  speak 
Uie  word  in  the  ordinary^  way  ? 

Anneer.  He  spoke  it  in  the  way  I  bare 
mentioned. 

Queition.  Now  give  his  expression? 

Answer.  He  said  as  he  came  in,  in  connec- 
tion with  what  I  have  said — I  did  not  consider 
it  material,  and  did  not  pnt  it  down — that  he 
did  not  wish  any  "onpleasantness." 

Question.  In  what  part  of  the  conversation 
did  that  come  in? 

Answer.  Somewhere  in  the  first  part  of  the 
conversation ;  it  was  in  the  first  part. 

Question.  Was  it  in  the  first  part  or  after 
Stanton  had  ordered  him  to  go  to  his  room? 

Aiuwer.  I  think  it  was  before  that — in  the 
forepart  of  his  conversation. 

Question.  At  the  very  beeinnin^T 

Answer.  Yes,  sir ;  near  tlie  beginning. 

Question.  Had  von  taken  down  anything 
before  that  was  said? 

Answer.  Yes,  sir;  the  first  thing  he  said 
was,  "Good  morning,  Mr.  Secretary,"  and 
"Good  morning,  genflemen." 

Question.  Did  you  take  that  down? 

Answer,  I  did,  sir. 

Question.  Yon  thought  that  was  material? 

Answer.  I  took  it  down. 

Qttestion.  Then  next,  after  that,  did  he  say 
he  did  not  wish  any  unpleasantness? 

Answer.  I  cannot  say  that  the  next  words  he 
said  after  that  were  those.  It  was  in  the  fore- 
part of  the  conversation. 

Question.  Bnt  that  yon  thonght  immaterial? 

Answer.  I  did  not  put  it  down ;  I  thonght, 
perhaps,  it  was  immaterial.  It  occurs  to  me 
now,  as  I  know  it  excited  something  of  a  smile 
at  the  time  he  spoke  it. 

Mr.  Manager  BINGHAM.  As  I  understand 
it,  the  counsel  are  desiring  to  know  of  the  wit- 
ness what  he  thonght  of  toe  importance  that 
ought  to  be  attached  to  the  word.  I  snppose 
it  is  not  for  the  witness  to  swear  what  he  thought 
aboat  it. 

Mr.  EVARTS.  We  are  cross-examining  as 
to  the  completeness  or  perfection  of  the  wit- 
ness's memorandum.  It  certainly  is  material 
to  know  why  he  omitted  some  parts  and  inserted 
others. 

Mr.  Manager  BINGHAM.  We  will  not  press 
the  objection. 

Mr.  STANBERY.  We  have  nothing  farther 
to  ask  of  this  witness. 

Hon.  James  E.  Mookhkui  sworn  and  exam- 
ined. 

By  Mr.  Manager  Butler  : 

Question.  I  believe  ^ou  are  a  member  of  the 
House  of  Representatives? 

Answer.  I  am. 

Question.  We  have  learned  from  the  testi- 
mony of  the  last  witness  that  you  were  present 
at  Mr.  Secretary  Stanton's  office  when  General 
Thomas  came  in  there  to  make  some  demand ; 
will  you  state  now  in  your  own  way,  as  well  as 
yoa  can,  what  took  place  there,  assisting  your 
memory,  if  yoa  have  any  memorandum,  as 
you  please  7 

Answer.  I  will,  sir.  I  was  present  at  the 
War  Department  oa  Saturday  morning,  the 
22d  of  FebruaiT,  I  believe,  and  I  understood 
that  General  Thomas  was  to  be  there  to  take 
possession  of  the  DepartraeBt  that  morning.  I 
went  from  my  boarding-house,  which  is  Mrs. 
Carter's  on  the  hiU;  f  went  (o  the  War  De- 
partment in  company  with  Dr.  Burleigh,  who 
boarded  there,  a  friend  of  Mr.  Johnson's,  who 
tokl  me  he  had  had  a  convenwtion  with  Gener»l 
Thomas  the  night  before 

Mr.  CURTIS.    That  is  not  material 

The  Witness.  I  was  giving  the  reason  why 
I  went  there.  I  was  there,  and  General 
Thomas  came  in.  The  testimony  of  Mr.  Vav 
Horn  is  correct  as  to  what  passed.  I  did  not 
take  aay  memorandum  of  the  eaiiy  part  of  the 
conversation;  but  I  would  corroborate  his 
statement 

Mr.  CURTIS.    That  we  oljact  to. 

Mr.  STANBERY.    That  will  not  do. 

The  Witness,  (continuing.)  Until  the  point 
at  which  he  said  General  Thomas  went  across 


to  General  Schriver's  room.  He  did  go  there ; 
he  was  followed  by  Mr.  Stanton,  and  Mr.  Stan- 
ton asked  me  to  go  over  there.  After  they  got 
there  Mr.  Stanton  puta  direct  question  to  Gen- 
eral Thomas,  and  asked  me  to  remember  it. 
He  siud,  "  General  Moorhead,  I  want  you  to 
take  notice  of  this  and  of  the  answer;"  and 
that  induced  me  to  make  a  memorandum  of 
it,  which  I  think  I  have  among  my  papers  now. 

{The  witness  proceeded  to  search  Lis  papers.] 
t  is  very  brief,  and  was  mode  roughly,  but  so 
I  thought  I  could  nnderstand  and  know  what 
it  meant  myself,  and  I  can  explain  it  to  any 
person.  [Reading.]  Mr.  Stanton  said,  "  Gen- 
eral Thomas,  you  claim  to  be  here  as  Secre- 
tary of  War,  and  refuse  to  obey  my  orders?" 
General  Thomas  replied,  "I  do,  sir."  After 
that  had  passed  I  walked  to  the  door  leading 
into  the  hall  and  I  was  called  back,  or  from 
what  I  beard  my  attention  was  attracted  so  that 
I  returned.  Mr.  Stanton  then  said,  "  General 
Thomas  requires  the  mails  of  the  Department 
to  be  delivered  to  him."  General  Thomas 
said :  **  I  require  the  mails  of  the  Department 
to  be  delivered  to  me,  and  I  will  transact  the 
business  of  the  office."  I  had  not  heard  Gen- 
eral Thomas  say  this  enttrelv  and  clearly,  but 
Mr.  Stanton  repeated  it  in  tnis  way,  and  said : 
" General  Thomas  says  'I  require  the  mails 
of  the  Department  to  be  delivered  to  me,  and 
I  will  transact  the  business  of  the  office.'  "  I 
asked  General  Thomas  if  he  had  made  use  of 
those  words.  I  asked  him  if  he  bod  stated 
this ;  and  he  assented,  and  added ;  "  You  may 
make  it  as  full  as  you  please." 

That  is  all  the  memorandum  I  made,  and  I 
made  that  at  the  time  and  place. 

Cross-examined  by  Mr.  Stanbert  : 

Question.  When  jou  arrived  at  Mr.  Stan- 
ton's office  whom  did  you  find  there? 

Answer.  I  did  not  make  a  memorandnm  of 
that,  and  I  cannot  tell  exactly.  There  were  a 
number  of  members  of  Congress  there.  When 
Mr.  Van  Horn  was  reciting  the  names,  I  re- 
cognized them  as  having  been  there,  and  I 
remember  Judge  Keli.et  in  addition  to  the 
names  mentioned. 

[Mr.  Yan  Horn  sitting  in  the  Chamber  said, 
"  I  mentioned  him."] 

Question.  How  long  had  you  been  at  the 
office  before  General  Thomas  came  in? 

Answer.  I  think  about  half  an  hour. 

Question.  Did  you  see  him  coming? 

Answer.  Yes,  sir ;  I  saw  him  coming.  The 
windows  opened  out  toward  the  White  House, 
and  it  was  announced  by  some  person  near  the 
window  that  General  Thomas  was  coming;  and 
I,  with  some  others,  got  pp  and  looked  out 
of  the  window  and  saw  him  coming  along  the 
walk,  and  we  expected  somewhat  of  a  scene 
tiien. 

Question.  When  he  came  in,  did  he  come  in 
attended,  or  was  he  alone? 

Answer.  He  was  alone. 

Question.  Was  he  armed  in  any  way? 

Answer.  I  did  not  notice  any  arms. 

Question.    Side  arms  or  others? 

Answer.  I  did  not  notice  anything  except 
what  the  Almighty  had  given  him. 

Question.  Now,  state  just  what  took  place 
and  what  was  said  after  he  came  in,  according 
to  your  own  recollection? 

Answer.  I  think  I  have  stated  it  about  as 
well  as  I  can.  When  he  came  in  he  passed 
the  compliments,  "Good  morning,  Mr.  Secre- 
tary;" and  "Good  morning,  ^ntlemen ;"  and 
I  think  Mr.  Stanton  asked  mm  if  he  had  any 
business  with  him. 

Question.  Did  Mr.  Stanton  retnm  his  salute? 

Answer.  Yes,  sir ;  I  think  so. 

Question.  Was  Mr.  Stanton  sitting  or  stand- 
ing? 

Answer.  During  the  time  I  was  there  he  was 
doing  both ;  I  cannot  tell  exactly  what  he  was 
doing  at  the  time  General  Thomas  spoke  to 
him,  but  he  was  down  and  up  and  walking 
around,  sometimes  sitting,  sometimes  standing. 

Question,  Did  he  ask  the  General  to  take  a 
seat? 

Answer.  I  think  not,  sir. 


■Question.  Did  betake  a  seat? 

Answer.  No,  sir ;  he  did  not ;  he  did  not  in 
that  room.  I  think  lie  took  a  seat  when  he 
went  into  General  Schriver's  room. 

Question.  Bnt  he  neither  took  a  seat  nor,  as 
yon  recollect,  was  asked  to  take  a  scat? 

Answer.  Not  that  I  recollect. 

Question.  After  these  good  mornings  passed 
what  was  the  next  thing? 

Answer.  General  Thomas  said  that  he  was 
there  as  Secretary  of  War  ad  interim;  he  was 
appointed  by  the  President,  and  came  to  take 
possession.  * 

Question.  Wasthercnotbingsaidbeforethot? 

Answer.  Not  to  my  recollection.   I  took  no  . 
memorandum   of  anything  before  that,  and 
before  what  I  have  stated  already. 

Question.  Did  I  not  undenstand  you  to  say 
that  Mr.  Stanton,  when  he  came  in  and  the 
salutes  were  passed,  asked  him  what  business 
he  had  with  him  ? 

Answer,  Yes,  sir ;  and  in  reply  to  that  he 
said  what  I  have  stated.  I  did  not  know  yoa 
wished  me  to  repeat  what  I  had  stated.  I 
stated  that. 

Question.  In  replv  to  that  qnestion  of  Mr. 
Stanton,  what  did  Mr.  Thomas  say? 

Answer.  He  said  he  was  there  as  Secre- 
tary of  War  ad  interim,  to  take  possession 
of  the  office.  Mr.  Stanton  told  him:  "General 
Thomas,  I  am  Secretary  of  War ;  you  ore  the 
Adjutant  General ;  I  order  you  to  your  room, 
sir." 

Question.  He  ordered  him  to  his  room? 

Answer.  Yes,  sir. 

Question.  What  was  the  reply? 

Answer.  The  reply  was  tl^t  he  would  not 
obey  the  order ;  that  he  (Thomas)  was  Secre- 
tary of  War  ad  interim. 

Question.  What  followed  that  ? 

Atuwer,  I  do  not  know  that  there  was  any- 
thing further.  Very  soon  after  that  General 
"Thomas  retired  over  to  General  Schriver's 
room ;  Mr.  Stanton  followed  him  and  asked 
me  to  go  over,  and  I  have  given  you  what 
occurred  there. 

Question.  After  General  Thomas  left,  did 
Mr.  Stanton  tell  you  why  he  wanted  you  to 
accompany  him? 

Anwer.  No. 

Question.  But  he  asked  you  to  go  with  him  T 

Answer.  Yes,  sir. 

Question.  Didyouknowwherehewasgoing? 

Answer.  I  knew  he  was  going  over  to  tint 
room. 

Question.  Did  you  know  he  was  going  to  have 
a  further  conversation  with  General  Thomas? 

Answer.  I  expected  so;  but  he  did  not  sajr  so. 

Question.  Did  he  ask  any  one  else  besides 
yourself  to  eo  ? 

Answer.  I  expect  not. 

Question,  Did  any  one  else  go  besides  your- 
self? 

Answer.  Mr.  Van  Horn  and  some  other  gen- 
tleman followed. 

Question.  Did  you  get  into  the  room  as  soon 
as  Mr.  Stanton? 

Answer.  Immediately  after  him. 

Question.  Did  yon  get  there  before  any  con- 
versation began  ? 

Answer.  Ithink  aboat  the  time.  I  followed 
immediatelv,  and  there  was  no  conversation 
of  any  marked  significance  until  that  which  I 
have  mentioned. 

Question.  What  was  the  conversation,  sig- 
nificant or  not,  that  took  place  between  Mr. 
Stanton  and  General  Thomas  after  you  got  into 
that  room? 

Answer.  I  cannot  recite  it,  because,  as  I  told 
^ou,  I  did  not  take  a  memorandum  of  it,  and 
It  was  not  important  enough  to  be  impressed 
on  my  mind.    I  do  not  recollect. 

Qtiettiwt.  But  you  have  an  impression  that 
there  was  some? 

Answer.  I  think  there  was  some--perhapa 
joking  or  something  of  that  kind.  Xney  ap- 
peared to  be  in  pretty  good  humor  with  each 
other. 

Question.  That  is,  the  parties  did  not  i 
to  bcpin  i^y  passion  at  all  7 

Answer.  Not  hostile. 


Digitized  by 


Google 


THB  GONORBSSIOKAI.  GLOBE. 


M 


Question.  Bat  in  good  humor  f 

Anstter.  Yes,  sir. 

Question.  Joking? 

Answer.  Yes,  sir. 

Question.  Do  70a  recollect  M7  of  the  jokes 
that  passed? 

Answer.  No,  mr. 

Question.  Then  who  first  commenced  the 
serioas  conTersation  in  Schriver's  room? 

Answer.  Mr.  StantOD,  I  thinlc,  aslced  this 
qnestion. 

Question.  When  the  qnestion  was  answered, 
as  1  onderstand,  Mr.  Stanton  desired  70a  to 
remember  it  7 

Answer.  Yes,  sir. 

Question.  And  then  immedi«tel7  70B  toft 
the  room? 

Answer.  yer7  shortl7  after. 

Question.  Do  70a  recollect  an7t]iiiq(  said 
between  them  except  that  before  7on  toft  the 
room? 

Answer.  No,  sir ;  I  do  not. 

Question.  Did  yon  get  back  to  Mr.  Stanton's 
room,  or  only  into  the  ante-chaiaber  or  hali, 
and  then  return  7    ' 

Answer.  I  had  got  back  to  Mr.  Stanton's 
room,  I  think,  or  to  the  door. 

Question.  What  then  induced  70a  to  retom 
to  General  Schriver's  room  7 

Answer.  I  found  there  was  some  qnestion 
asked  there  then  that  I  thonght  was  important, 
and  I  paid  some  attention  to  that,  and  I  then 
went  to  hear  what  that  was;  and  tiien  Mr. 
Stanton  told  me  that  he  wanted  me  to  take 
notice  of  that. 

Question.  That  was  as  to  the  mails  of  the 
Department? 

Answer.  Yes,  sir. 

Question.  An7thing farther? 

Answer.  Yes,  sir ;  what  I  read.  There  was, 
in  addition  to  the  mails  of  the  Department,  a 
statement  that  he  was  there  as  Secretary  of 
War. 

Question.  After  that  did  yon  remain  any 
longer  in  Schriver's  room  ? 

Answer.  No,  sir ;  I  think  not 

Question.  Who  came  ont  first,  Mr.  Stanton 
or  yourself? 

Answer.  I  came  ont  first  and  left  Mr.  Stan- 
ton there. 

Question.  How  long  did  Mr.  Stanton  remain 
there  after  you  left? 

Answer.  I  think  a  very  short  time,  for  I 
left  about  that  time  to  go  to  the  Capitol.  It 
was  then  getting  on  toward  twelve  o'clock ; 
and  I  left,  and  I  know  I  did  not  get  to  the 
Camtol  till  after  twelve  o'clock. 

Question.  Did  all  the  compan7  then  toave? 

Answer.  Most  of  them  left.  I  ^nk  the 
members  of  the  House  all  left. 

Question.  Who  stayed? 

Answer.  I  do  not  remember  who  stayed. 
There  were  a  number  of  gentlemen  there, 
thongh. 

Question.  Who  do  you  recollect  was  there, 
besides  members  of  the  House? 

Answer.  I  cannot  call  to  mind  now  or  give 
the  name  of  a  gentleman  that  was  there,  but  I 
kaow  there  were  others. 

Question.  Were  any  other  gentlemen  there 
except  the  regalar  clerks  of  the  Department  at 
thattiiM? 

Answer.  Yes,  nr ;  others  than  ctorks  of  the 
Department. 

Quftion.  Were  they  military  men  or  ciril- 
ians? 

Answer.  Dating  some  part  of  the  morning 
there  was  a  military  man  there.  I  believe 
daring  the  time  I  was  there  I  saw  General 
Otant  there. 

Question.  At  what  time  was  he  there? 

Answer.  I  think  it  was  dnring  that  morning; 
bM  I  am  not  certain.  I  have  been  there  a 
good  many  tines,  and  I  have  seen  him  there  at 
different  times. 

Question.  Was  he  there  during  either  of  these 
coBTersotions  that  you  have  mentioned? 

Answer.  No,  sir ;  he  was  not  present  at  the 
e«BT«rsatioBs. 

Queriion.  Was  it  before  or  after  tlie  conver- 
>  that  Oeneral  Grant  came  in? 


Answer.  I  have  stated  that  I  was  not  distinct 
about  the  time,  nor  certain  whether  it  was  that 
morning  or  at  another,  bat  I  rather  think  he 
was  there  daring  that  morning. 

Question.  Do  you  recollect  any  observation 
on  the  part  of  General  Thomas  to  the  effect 
that  he  wished  no  anpleasantness? 

Answer.  I  do  not  tnink  I  recollect  his  using 
that  term. 

Question.  Anything  like  it? 

Answer.  No,  sir ;  1  do  not. 

Question.  Did  there  appear  to  be  any  an- 
pleasantness? 

Answer.  There  did  not ;  General  Thomas 
wanted  to  get  in,  I  thought,  and  Mr.  Stanton 
did  not  want  to  go  out. 

Question.  But  there  was  nothing  offensive 
on  either  side? 

Answer.  There  was  nothing  vet7  belliger- 
ent on  either  side. 

Question.  Was  there  any  jokine  in  Mr.  Stan- 
ton's room  as  well  as  in  So&rivers  room? 

Answer.  No,  sir. 

Question.  Any  occasion  for  a  langh  ? 

Answer.  It  was  more  stern  in  Mr.  Stanton's 
room,  as  he  once  or  twice  ordered  Ctonecal 
Thomas  to  go  to  his  room  as  a  subordinate. 
^  Question.  That  was  the  only  thing  that  looked 
like  sternness? 

Answer.  That  was  rather  stem,  I  thought. 

Reexamined  by  Mr.  Manager  Bdtlkb: 

Question.  The  counsel  for  the  President 
asked  yoa  if  General  Thomas  was  armed  on 
that  occasion :  will  yon  allow  me  to  adc  if  o« 
that  occasion  he  was  masked? 

Answer.  He  was  not,  sir. 

Hon.  WaltbbA.  BmasiaH  swon  and  sx- 
amined. 

By  Mr.  Manager  Botuk  : 

Question.  What  u  your  name  and  position? 

Answer.  My  name  is  Walter  A.  Burl^gh. 
At  ^sent  I  am  a  Delegate  from  Dakota  Ter- 
ritory in  the  lower  House  of  Congress. 

Question.  Do.  von  know  Lorenzo  Thomas, 
Adjutant  General  of  the  Army  7 

Answer.  I  do,  sir. 

Question.  How  long  have  yon  known  him? 

Answer.  For  sereral  years;  I  cannot  say 
how  many. 

QuesOon.  Have  yon  been  on  terms  of  inti- 
macy with  him  ? 

Answer.  I  have  been. 

Question.  He  visiting  your  honse,  and  yon 
his? 

Answer.  Yes,  sir. 

iiuestion.  Do  70a  remember  an  occasion 
when  jroa  had  some  conversation  with  Mr. 
Moorhead  about  visiting  Mr.  Stanton's  office  7 
Do  70tt  remember  that  70a  had  snch  a  conver- 
sation? 

Answer.  I  recollect  going  to  the  Secretsnr 
of  War  with  Mr.  Moorkead  on  the  momiag  of 
the  22d  of  Felwaary  last,  I  tiiink. 

Question.  Had  yoa  on  the  evaiung.beA>re 
seen  General  Thomas? 

Answer.    I  had. 

Question.  Where? 

Answer.  At  his  houM. 

Question.  What  time  in  the  evening? 

Answer.  In  the  early  part  of  the  evening ;  I 
cannot  namejpreeiaely  the  hour. 

<>uestion.  Had  ^oa  a  cOBversation  with  him  T 

^jwtser.  Yes*  sir. 

Mr.  STANBERY.  Wait  a  moment,  if  yon 
please.  What  is  the  relevancy  of  that  ta  this 
iBc^nir7  ?  I  nnderstand  this  is  abont  a  conver- 
sation of  thb  witness  with  General  Thomas. 

Mr.  Manager  BUTLER.  The  object  is  to 
show  the  intant  and  porpose  with  which  Gen- 
eral Thomaswentto  the  War  Department  on  the 
morning  of  the  22d  of  Febraar7;  that  he  went 
with  the  intent  and  purpose  of  taking  posses- 
sion by  force ;  that  he  alleged  that  intent  and 
Sorpese;  that  in  consequence  of  that  allegation 
[r.  BcRLEiOH  .invited  General  Moorbxad 
and  went  up  to  the  War  OfBce.  _  The  conver- 
sation which  I  expect  to  prove  is  this :  after 
the  President  of  the  United  States  had  ap- 
pointed General  Thomas  and  given  him  direc- 
tions to  take  the  War  Office,  and  after  he  had 


made  a  quiet  visit  there  on  the  2l8t,  on  the 
evening  of  the  21st  he  told  Mr.  Btmi.EiGB  that 
the  next  day  he  was  going  to  take  possession 
by  force.    Mr.  Burleigh  said  to  him— 

Mr.  STANBERY.  No  matter  about  that 
We  object  to  that  testimony. 

Mr.  Manager  BUTLER.  You  do  not  know 
what  yon  object  to  if  you  do  not  hear  what  I 
offer. 

Mr.  STANBERY.    We  object  to  it. 

Mr.  CURTIS.  We  knowsufficiently  for  tba 
purpose  of  the  objection. 

The  CHIEF  J  U8TICE.  The  Chief  Justice 
thinks  the  testimony  is  competent,  and  it  will 
be  heard  unless  the  Senate  taiak  otherwise. 
^  Mr.  DRAKE.  I  suppose,  sir^  that  the  ques- 
tion of  the  competencv  of  evidence  in  this 
court  is  a  matter  to  be  determined  by  the  Sen- 
ate and  not  by  tbe  presiding  officer  of  the 
court.  The  onestion  should  be  submitted,  I 
think,  sir,  to  the  Senate.  I  take  exception  to 
the  presiding  officer  of  the  court  undertaking 
to  decide  a  point  of  that  kind. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
is  of  oi>inion  that  it  is_  his  duty  to  decide  pre- 
liminarily upon  objections  to  eridence.  If  he 
is  incorrect  in  that  opinion  it  will  be  for  the 
Senate  to  correct  him. 

Mr.  DRAKE.  ^  I  appeal,  sir,  from  the  de- 
cision of  the  Chair,  ana  demand  a  vote  of  the 
Senate  npon  the  question. 

Mr.  FOWLER.  Mr.  Chief  Justice,  I  b^ 
to  know  what  your  decision  is? 

The  CHIEF  JUSTICK  The  Chief  Justice 
sUtes  to  the  Senate  that  in  his  judgment  it  is 
his  duty  to  decide  npon  questions  of  evidenca 
in  the  first  instance,  and  that  if  any  Senator 
desires  that  the  question  shall  then  be  sub- 
mitted to  the  Senate  it  is  his  duty  to  submit 
it.  So  fitr  as  he  is  awaroj  that  has  been  the 
usual  course  of  practice  in  trials  of  persona 
impeached  in  the  House  of  Lords  ana  in  the 
Senate  of  the  United  States. 

Mr.  DRAKE.  My  position,  Mr.  President, 
is  that  there  is  nothing  in  themles  of  this  Sen- 
ate sitting  upon  the  trial  of  an  impeachment 
which  gives  that  authority  to  the  Chief  Justioa 
presiding  over  the  body. 

Mr.  FESSENDEN.  The  Senator  is  ont  of 
order. 

Mr.  JOHNSON.  I  call  Uie  honorable  mem- 
ber from  Missouri  [Mr.  Draxx]  to  order. 
The  qnestion  is  not  debatable  in  the  Senate. 

Mr.  DRAKE.  I  am  not  debating  it;  I  am 
stating  my  point  of  order. 

The  CHIEF  JUSTICE.  The  Senator  wOI 
come  to  order. 

Mr.  Manager  BUTLEB.  If  the  Prandnt 
please,  is  not  this  qnestion  debatable? 

The  CHIEF  JUSTICE.  It  is  debatable  by 
the  Managers  and  counsel  for  the  defendant; 
not  by  Senators. 

Mr.  Manager  BUTLEE.  We  have  the 
honor,  Mr.  President  aadgeatiemen  of  the 
Senate,  to  object  to  the  ruling  just  attempted 
to  be  made  by  the  presiding  officer  01  the 
Senate ;  and,  with  the  utmost  submission,  but 
with  an  equal  d^ee  of  firmness,  we  most 
insist  npon  onr  objection,  because,  otherwise, 
it  woala  always  pnt  the  Managers  in  the  con- 
^Mtion.  when  the  ruling  was  against  them,  of 
appealing  to  the  Senate  as  a  parliamentanr 
bod7  against  the  raling  of  tiie  Chair.  We 
have  been  too  long  in  parliamentai^  and  other 
bodies  not  to  know  how  much  disadvantage 
it  is  to  be  put  in  that  porition — ^the  position, 
whether  real  or  api>arent,  of  appealing  ftom 
the  ruling  of  the  presiding  officer  of  the  Senate. 
We  are  ver7  glaa  that  this  question  has  come 
up  npon  a  ruling  of  the  presiding  officer 
wnich  is  in  oar  &vor,  so  that  we  do  not  ap|[>ear 
to  be  invidious  in  making  the  objection. 
Althongh  it  has  fallen  from  the  presiding 
officer  that  he  understands  that  alt  the  prece- 
dents are  in  the  direction  of  his  intimation  of 
opinion,  yet,  if  we  understand^  the  position 
taken,  the  precedents  are  not  in  support  of 
that  position.  Lest  I  should  have  the  misfor- 
tune to  misstate  the  position  of  the  presiding 
officer  of  the  Senate,  I  will  sute  it  as  lander- 
stand  it,  subject  to  his  correction. 
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I  understand  tlie  position  to  be  that  pri- 
marily, as  a  judge  in  court  would  have  the  n^lit 
to  do,  the  presiding  officer  of  the  Senate  claims 
the  right  to  rule  a  question  of  law,  and  then  if 
any  member  of  the  court  chooses  to  object,  it 
must  be  done  in  the  nature  of  an  appeal,  as 
taken  by  ono  Senator  just  now.  _  If  I  am  incor- 
rect in  my  statement  of  the  position  of  the  pre- 
siding officer  I  beg  to  be  corrected. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
wilt  state  the  rule  which  he  conceives  to  be 
applicable,  once  vore.  In  this  body  he  is  the 
presiding  officer ;  he  is  so  in  virtue  of  his  high 
office  under  the  Constitution.  He  is  Chief 
Justice  of  the  United  States,  and  therefore, 
when  the  President^  of  the  United  States  is 
tried  by  the  Senate,  it  is  his  duty  to  preside  in 
that  body :  and,  as  he  understanas,  he  is  there- 
fore the  President  of  the  Senate  sitting  as  a 
coort  of  impeachment.  The  rule  of  the  Sen- 
ate which  applies  to  this  question  is  the  seventh 
rule,  which  declares  that  '  the  presiding  officer 
mav,  in  the  first  instance,  submit  to  the  Senate, 
without  a  division,  all  questions  of  evidence 
and  incidental  questions."  He  is  not  required 
by  that  rule  so  to  submit  those  questions  in  the 
first  instance;  but  for  the  dispatch  of  business, 
as  is  usual  in  the  Supreme  Court,  he  expresses 
his  opinion  in  the  first  iastance.  If  the  Senate 
who  constitute  the  court,  or  any  member  of 
it.  desires  the  opinion  of  the  Senate  to  be  taken, 
if  is  his  duty  then  to  ask  for  the  opinion  of  the 
court.  

Hr.  Manager  BUTLER.  May  I  respect- 
fully inquire  whether  that  would  extend  to  a 
Manager ;  whether  a  Manager  would  have  the 
right  to  ask  that  a  question  of  law  should  be 
suoraitted  to  the  Senate  ? 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  not.  It  must  be  by  the  action  of  the 
court  or  a  member  of  it. 

Mr.  Manager  BUTLER.  Then  this  matter 
becomes  of  very  important  and  momentous 
substance,  because  the  presiding  officer,  who 
is  not  a  member  of  the  court,  who  has  no  vote 
in  the  court,  as  we  understand  it,  except  pos- 
sibly upon  a  question  of  equal  division,  gives 
a  decision  on  a  question  of  law,  it  may  be  of 
the  first  importance,  which,  if  made,  precludes 
the  House  of  RepresentatiTes  from  asking 
even  that  the  Senate,  who  are  the  triers,  fihall 
pass  upon  it.  Therefore  if  this  is  to  be  adopted 
as  a  rule  our  hands  are  tied  ;  and  it  was  in 
order  to  get  the  exact  rule  that  I  have  asked 
tke  sresiaiDf  officer  of  the  Senate  to  state, 
at  Ee  has  kindly  an'd  fully  stated,  his  exact 
PQpition. 

The  CHIEF  JUSTICE.  Mr.  Manager,  the 
Chief  JusUce  has  no  doubt  of  the  right  of  the 
honorable  Manasers  to  propose  mj  question 
tbey  see  fit  to  toe  Senate,  but  it  is  for  the 
Senate  itself  to  deterraine  how  a  question  shall 
be  taken. 

Mr.  Manager  BUTLER.  I  understand  the 
^stinction.  It  is  a  plain  one.  The  Managers 
ma^  propose  a  qucstiou  to  the  Senate,  and  the 
Chief  Justice  decides  it,  and  we  then  cannot 
get  the  question  we  propose  before  tho  Senate 
unless  through  the  courtesy  of  some  Senator. 
I  thiuk  I  state  the  position  with  accuracy ;  and 
it  is  the  one  to  which  we  object.  I  ogam  say, 
respectfully  as  we  ought,  but  firmly,  as  we 
must. 

_  Now,  how  are  the  precedents  upon  this  ques- 
tion 7  Sorry  I  am  to  be  obliged^  to  deny  the 
position  taken  by  the  presiding  officer  of  the 
Senate,  that  the  precedents  in  this  country  and 
England  are  with  him.  I  understand  that  this 
question,  as  a  question  of  precedents  in  Eng- 
land, has  been  settled  many,  many  years,  hun- 
dreds of  years.  Not  expecting  that  it  would 
arise  here,  I  have  not  at  nand  at  this  moment 
all  the  books  to  which  I  could  refer,  but  I  can 
give  a  leading  case  where  this  question  arose. 

If  I  am  not  mistaken,  it  arose  in  the  trial  of 
Lord  Straffiird,  in  tho  thirty-second  year  of 
the  reign  of  Charles  II.  The  House  of  Lords 
bad  a  rule  prior  to  the  trial  of  Strafibrd,  by 
wliich  the  Commons  were  bound  to  address 
the  lord  high  steward  as  bis  grace  or  "  my 
lord,"  precisely  as  the  counsel  for  the  re- 


spondent seem  to  think  themselves  obliged  to 
address  the  presiding  officer  of  this  body 
as  "Mr.  Chief  Justice."  When  the  prelimi- 
naries of  the  trial  of  Strafford  and  the  other 
popish  lords  were  settled,  the  Commons  ob- 
jected that,  aa  a  part  of  the  Parliameutof  Great 
Britain, they  onghtnot  to  be  called  upon  through 
their  managers  to  address  any  individual  what- 
erer,  and  that  their  address  should  be  made  to 
the  Lords  in  Parliament.  A  committee  of 
conference  between  the  Commons  and  Peers 
was  thereupon  had,  and  the  rule  previously 
adopted  in  the  Honse  of  Lords  was,  after  much 
consideration,  rescinded,  and  a  rule  was  re- 
ported and  adopted  in  that  trial,  and  it  has 
obtained  ever  since  in  all  other  trials.  The 
result  of  the  conference  is  stated  in  this  way : 

"  On  tba  2S)th  of  If ovembor,  16S0,  it  is  agreed  at  the 
joint  oommtttee,  upon  the  otueolion  made  by  the 
Commons  to  oneof  too  rules  laid  down  bytbe  Lords, 
vie  'That  whan  the  Comnons  abonld  ask  any  ques- 
tions at  the  trial  they  shcold  apply  tbenuelves  t« 
the  lord  steward,  that  the  managers  should  speak 
to  the  Lords  as  a  House,  and  say  'my  lords,'  and 
not  to  the  lord  hi<h  steward,  and  say  'my  lord'  or 
'yonr  sxaoe.'" 

A  reason  being  given  that  the  lord  high 
Steward  was  net  a  neeesnary  part  of  the  court, 
bnt  only  sa  Speaker  of  the  House  of  Lords, 
and  the  Lords  themselves  were  the  only  body 
of  tnera.  When  Lord  Strafford  came  to  the 
bar  the  Lords,  conformably  to  this  doctrine, 
on  the  29th  of  November,  1680,  order — 

"  Th  at  the  Lord  Strafford  shall  be  directed  to  apply 
hlaselfte  the  Lords,  and  not  to  the  lord  hich  stew- 
ard, OS  often  aa  ho  shall  have  oooMiontospeakathii 
trial." 

^  And  from  that  day  to  the  latest  trial  in  Par- 
IiMnent,  which  is  the  Earl  of  Cardigan  case  in 
1841,  the  rule  has  been  followed.  Earl  Car- 
digan being  tried  in  the  House  of  Lords,  Lord 
O&ef  Justice  Denman  presided  apon  that  trial, 
and  in  that  case,  as  in  all  the  others,  the  body 
was  universally  addressed  by  counsel  on  aU 
sides,  by  prisoner,  by  managers,  bv  everybody, 
as '_'  my  lords,"  so  that  there  should  beno  recog- 
nition of  any  snperior  right  in  the  presiding 
officer  over  any  other  member  of  the  assembly. 

Nor  need  I  upen  this  matter  of  precedents 
stop  here.  In  more  than  these  cases  this  ques- 
tion his  arisen.  In  Lord  Macclesfield's  case 
in  1724,  if  I  remember  ari^t,  the  point  arose 
whether  the  presiding  officer  should  decide  an 
incidental  question  upon  the  triad  ;  but  in  every 
esse  Lord  Chief  Justice  King  referred  all  ques- 
tions wholly  to  the  Lords,  saying  to  the  Lords 
"Yon  may  decide  as  you  please." 

Again,  when  Lord  Erskme  presided  on  tho 
trial  of  Lord  Melville,  which  was  a  triad  eairly 
in  the  century,  oonducted  with  as  mnoh  care, 
regard,  forms,  and  with  the  utmost  preserva- 
tion of  decency  and  order  of  the  proceedings, 
the  qnestion  was  put  to  him  whether  ho  ruled 
points  of  law,  and  he  expressly  ^claimed  that 
power ;  saying  in  substance,  on  every  ruling 
of  all  ineidentftl  question.  "  Unless  any  noble 
lord  should  think  that  tiiia  matter  should  be 
further  considered  in  the  Cliamber  of  Paurlia- 
ment,  I  will  give  my  opinion,"  thereby  always 
submitting  the  question  to  the  lords  in  the  first 
instance. 

Again,  in  Lord  Cardigan's  cue,  to  which  I 
have  just  referred,  when  a  question  of  evidence 
arose  as  to  whether  a  card  on  which  the  name  of 
Harvey  Qarnett  Tuckett  was  placed  should  be 
given  in  evidence,  the  question  being  whether 
the  man's  name  was  Harvey  Qarnett  Phipps 
Tuckett  or  only  Harrey  Gamett  Tuokett,  but  a 
question  on  which  the  whole  trial  finally  tamed 
when  afterward  the  whole  evidence  was  in. 
Lord  Denman,  instead  of  deciding  theqnestion, 
subioitted  it  to  the  Lords,  as  follows: 

"  The  inoonvenieaoe  of  clearing  the  House  is  so 
great  that  I  should  rather  venture  to  propose  that 
the  decision  of  this  question,  if  your  lordships  should 
be  called  upon  to  decide  it,  had  bettor  be  postponod." 

The  question  was  not  at  that  time  pressed. 

And  when  the  Attorney  General  of  England 
made  his  argument  upon  the  evidence  Lord 
Denman  arose  andapolozized  to  the  House  of 
Lords  for  having  allowed  him  to  argue,  and 
said  in  substance  he  hoped  this  would  not  be 
drawn  into  a  precedent  in  criminal  trials,  but 


that  he  did  not  think  it  quite  right  for  him  to 
interfere  and  stop  him.  And  when,  finally, 
the  Lords  deliberated  with  closed  doors  upon 
the  point  taken,  and  Lord  Denman  gave  an 
opinion  to  the  Lords  upon  whether  the  proof 
sustained  the  indictments  his  lordship  said : 

"  If,  my  lords,  the  prtaoat  were  an  ordinary  ease. 
tried  before  ono  of  the  inferior  courts,  and  the  same 
objection  had  been  taken  in  this  stage  to  tho  proof 
of  identity,  the  Judae  would  eonanlt  UaAotaa,  and 
explain  now  far  he  thought  the  ohjection  w^ 
founded,  and  I  apprehend  that  the  jury  would  at 
once  return  a  Tetdiet  of  aaqoltuil, 

"Yon  lordships  aittinc  in  this  HvhOMUt  of  Par- 
liament, nnito  the  functions  of  both.  I  bavo  stataA 
my  own  views,  n<>  nn  individual  member  of  tho  court, 
of  the  (lucition  by  von  to  bo  considered, diaenssed, 
and  decided.  TtiougU  I  bavacommenaedthe  debate, 
itcitnnut  bo  ncccst^iiryloT  meto  disclumthepwpose 
of  dict.itiuE  my  own  opinion,  which  ia  reapectnilly 
laiil  before  you  wilh  tliohopeofOticiUDBtbose  of  the 
House  at  l.irsc.  If  any  other  datyia  cast  apoa  Me. 
or  if  there  is  any  more  cODveoieot  ooona  to  b»  por- 
BUcd,  I  shall  he  greatly  Indebted  to  any  of  your  lord- 
abiiis  who  will  be  so  kind  as  to  instruct  mo  in  it.  In 
tho  nb.senco  of  nny  other  aogseatioD,  I  ventara  to 
doelaro  my  own  jiidgmeDt,noundad  on  tho  rcaaons 
bricily  submitted,  that  the  Earl  of  Cardigan  is  enti- 
tled to  bo  declared  not  guilty." 

Now.  then,  in  the  light  of  authority,  in  the 
lidit  or  the  precedents  to  which  the  presiding 
officer  has  appealed,  in  the  light  of  reason, 
and  in  the  lignt  of  principle,  we  are  bound  to 
object  to  this  claim  of  power  on  the  part  of 
the  Chief  Justice.  I  say  again  it  is  not  a  mere 
question  of  form,  for  allmere  forms  we  would 
waive ;  bnt  it  is  a  question  of  substance.  It 
is  a  question  whether  the  House  of  Represent- 
atives can  bring,  by  their  own  motion,  to  the 
Senate  a  question  of  law,  if  the  Chief  Justice 
who  is  presiding  chooses  to  stand  between  the 
Senate  and  the  House  and  its  prosecution. 
That  is  a  question  of  vital  importance,  upon 
which,  for  the  benefit  of  the  people  for  all  time 
hereauer,  if  it  did  not  make  any  diSerence  in 
this  case,  I  wonld  not  yield  one  hair,  because 
no  jot  or  tittle  of  the  rights  of  the  people  or 
of  the  House  of  Representatives,  so  far  as  I 
understand  them,  shall  ever  &11  to  the  ground 
by  any  inattention  or  inadvertence  or  yielding 
of  mine. 

Allow  me  to  state  again  the  proposition  de- 
clared by  the  learned  presiding  officer,  because 
to  roe  it  seems  an  invasion  of  the  privileges 
of  the  House  of  Representatives.  It  is  this : 
that  when  the  House  of  Representatives  pro- 
poses a  question  of  law  to  the  Senate  of  the 
United  States  on  the  trial  by  impeachment  of 
the  President  of  the  Unitedf  States,  the  Chief 
Justice  presiding  in  this  as  a  court  can  stand 
between  the  House  of  Representatives  and  the 
Senate  and  decide  the  question ;  and  then, 
unless  by  the  courtesy  of  some  Senator  who 
may  be  induced  to  make  a  motion  for  them,  the 
Honse  of  Representatives,  through  its  Mana- 
gers, cannot  get  that  question  of  law  decided 
by  the  Senate. 

I  should  be  inclined  to  deem  it  my  duty,  and 
I  believe  my  associate  Managers  will  agree 
with  me  if  we  are  put  in  that  position,  to  ask 
leave  to  withdraw  and  take  instruction  from 
the  House  before  we  lay  the  rights  of  the  House, 
bound  hand  and  foot,  at  the  &et  of  any  ona 
man,  however  hish  or  good  or  just  be  may  be ; 
for,  as  I  respectfully  bang  to  your  attention* 
itis  aquestion  of  most  momentous  consequenc% 
although  not  so  great,  not  of  so  much  conse- 
quence now,  when  we  have  a  learned,  able, 
honest,  candid,  potciotio  Chief  Justice  in  the 
chair,  as  it  may  be  hereafter.  Let  us  look 
forward  to  the  time  which  may  come  in  the 
history  of  this  nation  whan  we  get  a  Jeffries 
as  lord  high  steward  or  Chief  Justice.  I  wemt, 
then,  that  the  precedent  set  in  this  good  time, 
by  good  men,  when  everything  is  quiet,  when 
the  country  is  not  disturbed,  to  bo  such  as  to 
hold  any  future  Jeffries  as  did  the  preoedenta 
of  old ;  for  this  brings  to  my  mind  Jeffries' 
conduct  on  an  exactly  similar  question,  when 
ho  was  held  bound  by  the  {ireoedeots  of  the 
Honse  of  Lords.  _  In  the  trial  of  Lord  Del- 
amere.  Chief  Justice  Jeffries,  being  lord  high 
steward,  presiding,  said  to  the  earl  as  he  earns 
to  plead — I  give  substance  now,  not  words — 
"My lord,  you  had  better  confess  and  throw 
yourself  on  the  mercy  of  the  king,  your  icaster ; 
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be  is  the  fountain  of  all  merer,  and  it  will  be 
better  for  yoa  so  to  do."  Ibe  accused  earl 
replied  to  him :  "  Are  yoa,  my  lord,  one  of  my 
judges,  that  give  me  Buch  advice  here  on  my 
trial  for  my  death  J"  Jefifries,  quailiDg  before 
the  indignant  eye  of  the  man  irnose  rights  he 
was  interfering  with,  said:  "No,  I  am  not  one 
of  Toar  judges;  I  only  advise  you  as  a  friend." 
I  desire  the  precedents  fixed  now  in  ^od  time, 
as  strong  aa  they  were  before  Jeffnes's  time, 
80  that  hereafter,  when  we  get  a  JeiTries,  if  we 
ever  have  that  mbfortune,  be  shall  be  bound 
by  them.  We  have  had  a  Johnson  in  the  presi- 
dential chair ;  and  we  cannot  tell  who  may  get 
into  the  chwr  of  the  Chief  Justice  in  the  far 
future  ;  bat,  if  we  do  ever  get  a  Jeffries  in  that 
ehair,  I  want  the  precedent  upon  this  point  so 
settled  now  that  it  cannot  be  in  any  way  dis- 
turbed, so  as  to  hold  him  to  the  true  rule  (vs 
with  books  of  steeL 

The  CHIEI'  JUSTICE.  The  Chair  will 
ptate  the  question  for  the  consideration  of  the 
Senate.  The  honorable  Manager  pat  a  ques- 
tioD  to  the  witness.  It  was  objected  to  on  tho 
part  of  the  counsel  for  the  President.  The 
Chief  Justice  is  of  opinion  that  it  is  his  duty 
to  express  his  judgment  upon  that  question, 
subject  to  having  the  question  put  upon  the 
requisition  of  any  Senator  to  the  Senate.  Are 
you  ready  for  the  question? 

Mr.  QRIMES.  The  question  is,  whether 
the  judgment  of  the  Chief  JusticQ  shall  stand 
as  the  judgment  of  the  Senate? 

The  CHIEF  JUSTICE.    Yes,  sir. 

Mr.  DRAKE.  No,  sir.  I  raise  the  ques- 
tion that  the  presiding  officer  of  the  Senate  hod 
no  right  to  malce  a  decision  of  that  question. 

The  CHIEF  JUSTICE.  The  Senator  is 
not  in  order. 

Mr.  DRAKE.  I  wish  that  question  put  to 
^he  SeoatOj  air. 

,  The  CHIBP  JUSTICE,  The  Senator  will 
6om«  to  order. 

Mr.  CONKIilNG.  Mr.  President,  I  rise  for 
information  from  the  Chair.  I  beg  to  in^ire 
whether  the  question  upon  which  the  Senate  is 
about  to  vote  is  whether  the  proposed  testi- 
mony be  competent  or  not,  or  whether  (he 
presiding  officer  b«  eomp«tc[Bt  t«  decide  that 
question  or  not? 

The  CHIEF  JUSTICE.  It  is  the  last  ques- 
tion, whether  the  Chair  in  the  first  insUuce 
may  state  his  judgment  upon  such  a  question. 
That  is  the  OMstion  for  tne  eonsidenition  of 
the  Senate.  The  Veas  and  nays  will  be  called. 

Ur.CONKLING.  before  the  ^eas  and  nays 
«re  called,  I  b«8  that  the  whole  «f  the  latter 
claase  of  the  seventh  rule  may  be  read  for  the 
information  of  the  Senate. 

The  CHIEF  JUSTICE,  (to  the  SecretMy.) 
Beulthenae. 

Hr.  HOwAKD.   Read  the  whole  ofthe  luJe. 

The  Seotetary  re^d  as  follows : 

,  "VII.  The  Pr«ri4ina  OSeer  oC  th*  Staato  •hall 
direct  all  neoMMr^praparatioasin  tho  Son»t«Cbam- 
D«r,  and  (tie  preaiding  officer  upon  the  trial  shall 
direct  all  the  rormi  ofprocecding  while  the  Senate 
la  ao  BapeMbmoii  t, 
otherviwjpeoially 
Boer  may,  in  the  flnt 

.withont  a  division,  all 

oawtioDS  of  evideoM  and  tnodantol  •■wtiou)  bat 
|tMMuafahall,oBtbe  demand  of  oae  Inh  of  theBom- 
MnyreMntt'De  aeotded  by  yeas  and  nays." 

Ifr.  Manager  BINQHAM.  M(v  Preadent, 
«fter  considtation  with  my  associate  Managers, 
I  nfc  letrre  tb  make  some  addlRonal  remarks 
to  the  Senate  before  this  vote  be  taken  and  to 
call  the  attention  of  Senators  especially  to  rule 
sfeTen  to  which  the  President  made  reference. 
We  think  ourselves  justified  in  asking  the 
Senate  to  consider  that  rule  seven  docs  not 
contemplate  any  departure  from  tho  lone- 
estabBBhed  usage  governing  proceedings  of  this 
cAar«Cter;  In  other  words,  that  rule  seven 
kiraply  does  provide  that^  '"  The  presiding 
offiper  may,  in  the  first  mstance,  submit  to 
Htfi  Senate,  vSthout  %  division,  an  questions 
af  evidence  and  incidental  qoaations ;  bat  the 
mme  sball,  on  the  demand  of  one  fifth  of  die 
Miemberapresent,  be  decided  by  yeas  and 
•Aya."  We  ceepeotfully  submit  to  the  Senate, 
with  all  reject  to  the  prfsidtng  officer,  ^t 


his  rule  means  no  more  than  this :  that  if  no 
question  be  raised  by  the  Senators  and  one 
fifth  do  not  demand  the  yeas  and  nays,  it 
authorizes  the  presiding  officer  simply  to  take 
the  sense  of  the  Senate  upon  all  such  questions 
without  a  division,  and  there  it  ends. 

I  beg  leave  further  to  say  to  the  Senators',  in 
connexion  with  what  has  fallen  already  from 
my  associate,  that  I  look  npon  this  question 
now  involved  in  the  decision  of  the  presiding 
officer  as  settled  by  the  very  terms  of  the  Con- 
stitution itself.  The  Constitntton  of  the  United 
States,  as  the  Senators  will  remember,  pro- 
vides that  the  Senate  shall  have  the  sole 
power  to  try  all  impeachmtnts.  The  expres- 
sion, "the  sole  power,"  as  the  Senate  will 
doubtless  agree,  necessarily  means  the  only 
power.  It  includes  everything  pertaining  to 
tho  trial.  Every  judgment  that  must  be  made 
is  a  part  of  the  trial,  whether  it  be  upon  a  pre- 
liminarv  question  or  a  final  question.  It  seems 
to  me  that  the  words  were  incorporated  in  the 
Constitution  touching  this  procedure  in  im- 
peachment in  the  very  Kght  of  the  long  con- 
tinued usage  and  practice  in  Parliament.  It 
is  settled,  1  beg  leave  to  remind  Senators^  in 
the  Tcry  elaborate  and  exhaustive  report  of  tho 
Commons  of  England  upon  the  Lords'  Jour- 
nals that  the  peers  alone  decide  all  questions 
of  law  and  fact  arising  in  such  a  trial. 

It  is  settled,  in  other  words,  that  the  peers 
alone  are  the  judges  in  every  case  of  the  law 
and  the  fact ;  that  the  lord  chancellor  presid- 
ing is  but  a  ministerial  officer  to  keep  order ; 
to  present  for  the  decUioa  of  the  peers  the 
vanons  questions  as  they  arise;  to  take  their 
judgment  upon  them ;  and  there  his  authctritjr 
stops. 

And  this  doctrine  is  considered  so  well 
settled,  I  may  be  permitted  to  say  further, 

ibere  speaking  from  recollection  of  that  which 
h&vcj  however,  carefully  examined.)  that  it 
is  carried  into  the  great  text- books  of  the  law 
and  finds  a  place  in  the  fourth  Institute  of 
Coke,  wherein  he  declares  that  the  peers  are 
the  judges  of  the  law  and  &ct,  and  coodnet 
the  whole  proceedings  according  to  the  law 
and.  usage  of  Parliament. 

As  I  understand  this  miettion  a*  it  is  pre- 
sented here,  I  a^ee  wiU>  my  associate  that 
it  is  of  very  great  importance,  not  only  as 
touching  the  admissibility  of  evidence — for 
we  certainly  have  no  ground  of  complaint  of 
the  presiding  officer  for  the  ruling  he  made 
teaching  the  admissibility  of  the  evidence 
which  we  offer  throngh  this  witness — but  as 
tonching  every  other  question  that  can  arise ; 
-for  example,  questions  that  may  involve  tho 
validity,  legality,  if  yon  pleaa^?,  of  any  of  the 
charges  preferred  in  these  articles.  If  such  a 
ruling  were  asked  here  of  the  presiding  officer, 
we  sobmit  that  it  is  not  corap«t«Bt  for  him  to 
pronounce  any  judgment  on  the  subject,  that 
it  is  alone  for  the  Senate  ta  deteraiioe ;  and 
they  determine  it  simply  for  the  reason,  as  I 
said  before,  that  they  have  the  sole  power  to 
try  all  qncstions  involved  in  the  case. 

We  stand,  then,  upon  what  we  believe  has 
been  the  uniform  practiee  tonching  this  qoes- 
tiou  in  England,  and  we  consider  that  the  Pres- 
idiDt  presidiRg  now  in  the  Senate  has  no  more 
power  over  this  question  before  the  Senate  than 
uas  the  lord  chancellor,  when  he  presides  over 
the  deliberaUons  of  the  peers,  to  decide  a»y 
qaestion.  Befaie  himself  a  peer,  he  has  but 
bis  «wn  voi*.  I  do  mob  tbiuk  a  case  cw>  be 
fonnd  wherein  it  was  eonsented  by  the  ^eers 
that  the  lord  chancellor  should  give  a  dedsion 
in  any  case  which  is  to  stand  as  the  judgment 
of  the  court  wkhontoonsahing  the  peers.  That 
is  the  position  that  we.  assume,  and  we  ask  it 
to  be  (u>Aer8(a«d«nd  considered  by  the  Senate. 
We  nnderstand  that  the  qaestion  npon  whioh 
the  vote  of  the  Senate  is  to  be  had  isj  whether 
tbs  Senate  ^all  decide  that  the  presiding  offi- 
cer, himself  not  being  a  member  of  that  oody 
which  is  invested  witn  the  sole  power  to  try 
impcaohments,  and  therefore  to  decide  all 
questions  in  the  trial,  can  himself  make  a  de- 
cision, which  decision  is  to  stand  as  the  judg- 
ment of  this  tribunal  unless  levprspd  by  « 


subsequent  action  of  the  Senate,  That  xe 
understand  to  be  the  questioxi  that  is  subniu- 
ted,  and  upon  which  the  Senate  is  about  ifi 
vote.  

Mr.  Manager  BUTLER.  And  that  the  Man- 
agers cannot  raise  the  question. 

Mr.  Manager  BINGHAM.  It  is  also  sag- 
gcsted  by  my  associate  that  there  is  also  ia- 
volved  in  the  ^estion  the  farther  proposition 
that  the  Manors,  in  the  event  of  sack  dacu- 
ion  being  made  by  the  presiding  officer,  can- 
not call  even  for  a  iwiair  of  that  decision  by 
the  Senate. 

Mr.  WILSON.  I  move  that  the  Senate  re- 
tire for  the  purpose  of  consultation. 

Several  Sajri.T0B8.    No,  no. 

Mr.  SHERMAN.  Befoce  that  is  done  I 
dseire  to  sabmit  a  qoeetioB  to  the  Managers  in 
aceordaaee  wiA  the  mle. 

The  CHIEF  JUSTICE.  Does  tlM  Senator 
from  Massaehnsetts  wididraw  his  motioa  t 

Mr.  WILSON.    I  withdraw  it  for  a  mooKSt. 

Mr.  SHERMAN.  I  send  to  the  Gbm  a 
question. 

The  CaiBP  JUSTIOB.  The  Secretary  wfll 
Tead  the  question. 

The  Secretary  read  the  question  of  Ifr.  Sheb- 
MAN,  as  follows ; 

I  oak  tho  Manacars  what  are  the  praoedents  in 
tho  ca.'tt'S  of  impeachment  in  the  TToitea  States  u^qn 
this  point?  DM  the  Tice  President,  as  Presiding 
Offleec,  deoido  preliorinacy  iiaestioiis,  or  did  he-iuk- 

init  thorn  ia  tho  first  instance  to  the  Senate  ? 

Mr.  MaM^i«r  BOUTWELL.  Mr.  Piendeot 
aad  gentlemen  of  the  Senate^  I  am  rary  mueh 
iodi^xwed  to  ask  the  attention  of  the  Senate 
ftirtber.  As  a  queetioa'  oonoemiq^  the  rights 
of  the  Hoose  in  this  prqoeeding,  it  seema  to 
me  of  the  gravest  <^uiracter;  and  yet  I  con 
very  well  foresee  that  the  practical  assertion 
on  all  questions  arising  in  a  protracted  trial  of 
the  principle  which  the  Managers  assert  here 
in  behalf  of  the  Hoaae  is  calculated  to  delay 
Ae  prboeeding,  aod  very  Kfcely  st  timeB  to  ia- 
volve  us  in  temporary  dtAooIties.  In  what  I 
■ay  I  speak  with  the  highest  peraonal  respect 
for  the  Chief  Justiee  who  presides,  being  fully 
aSBoned  that  in  the  rulings  be  uof^i  make 
npoaqnestioas  of  law  and  the  admissibility  of 
testimonjr  be  would  always  be  guided  b^  that 
contcieatieM  re^id  for  the  right  for  whioli  he 
is  eminently  distingnished. 

Bat  I  lUso  foresee  that  if  the  Managers  act- 
ing for  the  Honse  in  the  case  now  b«bre  the 
Senate  and  before  the  country,  and  acting,  I 
may  say,  in  behalf  ef  other  generations  and  of 
other  men  who  unfortunately  mtw  be  siotilarty 
situated  in  fbtnre  times,  nionld  admit  that 
tho  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  sitting  here  as  the  prectdiac 
etteer  ef  this  body  for  a  specified  purpose,  and 
for  a  specified  pnrpeseonly,  hos  a  ri^t  to  de- 
'  aide,  even  as  preiiaunary  to  the  final  judgment 
of  die  Senate,  qaestions  of  law  and  evidence 
whieh  in  the  end  may  be  vital  in  the  decision 
of  this  tribunal  upon  the  question  of  the  guilt 
or  the  innocence  of  the  person  arraigned,  the(r 
wowld  ntake  a  surrender,  in  substance,  of  the 
oonctitutioBal  right*  of  the  House  and  the 
ooostitntional  rights  of  the  Senate  sitting  «s 
the  tribunal  to  try  impeachments  prccented  by 
tite  House  of  Beprcsentotivce.  With  aU  defev- 
ence  I  maintain  that  the  language  of  the  Co» 
■titetion,  in  thecC  words : 

"  When  the  Prwidest  ef  t^ia  United  SUtcs  is  taM 
the  Chief  Justioe  shall  presiae"— 

is  conclusive  without  argument.  He  presides 
here  not  as  a  member  of  this  body ;  for  if  that 
were  assumed  the  claim  would  be  in  deroga- 
tion, nay,  in  violation,  of  another  provision  of 
the  Constitution  which  confides  to  the  Senate 
the  sole  power  of  trying  aU  impeachments.  I 
know  of  no  language  which  could  be  used  more 
specific  in. its  character,  more  inclusive  and 
exclusive  iu  its  terms.  The  language  includes, 
as.  has  hcfc  been  malnt^nod  by  Mr.  Manager 
BUTI.SR  in  the  opening  argument,  all  the  mem- 
bers of  the  Senate,  all  the  men  chosen  under 
the  Constitution  and  representing  the  several 
Stoiea  of  the  Union)  woatevei  m^y  be  their 
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qaaKties,  whateTer  may  be  their  capacities, 
whatever  may  be  their  interests,  whatever  may 
be  their  affiliation  with  or  to  the  person  ac- 
cused. The  Senate  sits  in  its  constitutional 
capacity  to  decide  under  the  Constitution  the 
qoestion  of  the  gnilt  of  the  accused,  with  all 
tlie  felieiries  and  with  all  the  infelicitiea  which 
belong  to  the  tiibnnal  organised  nnder  and  by 
virtae  of  the  Constitution.  We  must  accept 
it  as  it  is,  with  no  power  to  (^nge  it  in  any 
particular. 

So,  also,  the  words  of  the  Constitution  are 
exclusive.  With  all  deference  I  am  forced  to 
assort  and  nraintain  that  these  words  exclude 
every  other  man,  whatever  his  station,  rank, 
position  elsewhere,  whatever  his  relations  to 
this  body  under  or  by  the  Constitution.  The 
Senate  by  the  Constitatioa  has  the  aole  power 
to  t^  all  impeachments,  and  no  person  not  of 
the  Senate,  and  exercising  the  functions  of  a 
Senator  in  legislative  and  execntive  afiairs,  can 
in  any  way  interfere  to  control  or  affect  their 
decision  or  their  jadgment  in  the  slightest  de- 
gree. Therefore,  Mr.  iPresident,  it  most  follow 
as  a  conatitational  datf  that  the  Senate,  without 
advice,  as  a  matter  of  right,  must  decide  every 
incidental  question  which  by  anrpossibili^  can 
control  the  uUimatejndement  oftEe  Senate  upon 
the  great  question  of  the  guilt  or  innocence  of 
the  partj  accused.  If  under  any  circumstances 
the  testimony  of  a  witness  proffered  may  be  de- 
nied or  may  be  admitted  upon  the  judgment  of 
any  person  or  by  any  authority,  except  upon  the 
judgment  and  authority  of  the  tribanal  before 
which  we  here  stand,  then  a  party  accused  and 
iatpeached  fay  the  Hoose  or  Representatives 
may  be  acquitted  or  he  may  be  convicted  upon 
any  authority  or  opinion  which  is  not  in  fact 
thejudgment  of  the  Senate  itself.  Upon  this 
point  I  think  there  can  finally  be  no  difference 
of  opinion. 

Bat,  Hr.  Ppeaident,  as  one  of  the  Managers, 
and  without  having  had  an  opportunity  to 
consult  my  associates  on  the  point,  and  speak- 
ing, therefore,  with  deference  to  what  may  be 
their  judgment  or  what  might  be  the  judgment 
of  the  House,  I  should  be  willing  to  proceed 
in  the  conduct  of  this  case  upon  the  under- 
standing that  tiie  right  is  here  and  now  solemnly 
asserted  by  the  Senate  for  themselves  and  as 
a  precedent  for  all  their  successors  that  every 
question  of  law  is  to  be  decided  b^  the  Senate 
without  consultation  with  the  presiding  officer. 
I  hold  that  the  judgment  must  be  exclusively 
with  the  Senate.  Still  I  am  willing  that  in  all 
these  proceedings  the  presiding  officer  of  the 
Senate  shall  give  his  opinion  or  his  ruling, 
if  yon  please  to  call  it  a  ruling,  upon  questions 
incidental  of  law  and  evidence  as  they  arise, 
unless  some  member  of  the  Senate  or  the  Man- 
agers or  the  counsel  for  the  respondent  should 
firat  desire  the  judgment  of  the  Senate. 

I  happen  to  have  an  extract  from  the  record 
in  the  case  referred  to  by  my  associate,  and  I 
will  read  it  in  the  presence  of  the  Senate. 

In  the  trial  of  J^ord  Melville,  which  is  re- 
ported in  the  twentv-ninth  volume  of  the  State 
Trials,  Lord  Chanoellor  Erskine  evideotlr  aeted 
ni>on  this  idea.  Upon  a  question  of  the  ad- 
Bsissibility  of  tastinony,  it  having  been  argued 
Iqr  the  managers  on  one  side  and  the  counsel 
for  the  respondent  on  the  other.  Lord  Erskine 


"If  »B7  nobis  lord  U  desiroM  that  this  sahitet 
■hoald  be  a  matter  of  larther  oonrideration  in  the 
Caanbcr  ttf  Partiamant,  it  will  be  proper  that  he 
should  now  moTe  to  adjonni ;  if  not,  I  bar*  ferM«d 
an  opinion,  and  shall  ezpren  it." 

To  that  theory  of  the  administration  of  the 
duties  of  the  Chair  with  reference  to  the  rights 
of  the  House  of  Representatives  and  to  the 
rights  of  the  respondent,  for  myself,  I  should 
not  object;  but  Icannot  conscientiously,  even 
in  this  presence,  consent  to  the  doctrine  as  a 
matter  of  right  that  the  presiding  officer  of  the 
Senate  is  to  decide  inteilocntory  questions,  and 
especiallv  to  decide  them  under  such  circnm- 
stancea  that  it  will  not  be  in  the  power  of  the 
Managers  to  take  the  judgment  of  the  Senate 
upon  the  wisdom  and  justice  of  the  decision. 

^r.  Manager  BINGHAM.  By  leave  of  the 
Senate  I  desire  to  read  in  their  hearmg  an 


abstract  which  I  have  made  touching  this  ques- 
tion from  the  aathoritics  to  which  I  referred, 
bnd  which  I  believe  is  accurate.  I  read  first 
in  the  hearing  of  the  Senate  the  abstract  which 
was  made  from  the  report  of  the  Commons  of 
England  npon  the  Lords  Journals : 

"B*laliMrfJwioa,Ac,  to  ikt  Oxuiof  ParUammU. 

"  Upon  examiniiig  into  the  ooune  of  proeaedias  in 
the  Honie  of  Lorda,  and  into  Iho  relation  which  oz- 
i!ti  between  the  pcfrs  on  the  one  hand,  and  their 
allcndants  and  nssislnnts,  the  jndses  of  the  realm, 
barona  of  tbo  cxcheciuer  of  the  coif,  the  kinc'i 
learned  counsel,  and  tho  civilians  masters  of  the 
chancery  on  tho  other,  it  api)e:ir»  to  yoar  committee 
that  these  judges  and  other  pursons  learned  in  the 
common  and  civil  laws  uro  no  intefrantand  neoes- 
sary  part  of  that  court.  Tlicir  writs  of  summons  are 
essentially  different ;  and  itdoci  not  appear  that  they 
or  any  of  them  have,  orof  right  onsht to  have,  a  de- 
liberative voice,  cither  actually  or  virtoallv,  in  the 
jndgiucnts  given  in  the  high  court  of  Parliament. 
Their  attendance  in  that  court  is  solafar  ministerial; 
and  their  answers  toquestioiis  i>at  to  tnom  are  BOtto 
bo  regarded  as  declaratory  of  the  law  of  Parlisneat, 
but  as  merely  consultory  responses,  in  order  to  fur- 
nish such  matter  (to  be  submitted  to  thejndcmentof 
tho  peers)  as  may  be  useful  in  reasoDins  bj  analogy, 
so  far  aa  tho  uitturo  of  tho  rules  in  the  reepeotlve 
courts  of  the  learned  persons  consulted  shall  appear 
to  the  peers  to  be  applicable  to  the  nature  and  oir- 
oaowtaBoee  of  the  easo  before  them,  and  not  other- 
wise."—8  Awiw  p.  42;  Beportonthe  Lords  Journal : 
Trial  of  Warren  Hastings. 

In  the  volume  of  Burke  here  quoted  the  re- 
port is  set  out  at  length.    I  read  further  from 

the  same  report : 

*'  JurUdietion  of  the  hordt, 
"Your  committee  finds  that  in  all  impeachments 
of  the  Commons  of  Great  Britain  for  high  crimes  and 
misdemeanors,  before  tho  peers  in  tho  nigh  court  of 
Parliament,  tho  peers  are  not  triers  or  jurors  only, 
but  by  tho  ancient  laws  and  constitution  of  this  king- 
dom known  by  constant  usage  are  judges  both  of 
law  and  fact;  and  wo  conceive  that  tho  Lords  nro 
bound  not  to  act  in  such  a  manner  as  to  give  rise  to 
an  opinion  that  they  have  virtually  submitted  to  a 
division  of  their  legal  powers,  or  that,  putting  thom- 
selvos  into  the  situation  of  mere  triers  or  jurors,  they 
may  suffer  tho  evidence  in  tho  cause  to  bo  produced 
or  not  produced  before  them,  according  to  the  dis- 
cretion of  the  judges  of  tbo  inferior  courts" — 3  BMrke, 
p.  42;  Report  on  tho  Lords  Journals;  Trial  of  War- 
ren Uasluigs. 

I  read,  also,  the  extract  from  foardi  Institate 
to  which  I  before  referred : 

"  It  is  by  the  laws  and  enstoms  of  Parliament  that 
all  weighty  matters  in  Parliament  moved  coneera- 
ing  the  Been  of  the  realm,  ko.,  ought  to  be  determ- 
ined, adjudged,  and  discussed  by  the  oonne  of  the 
Parliament,  and  not  by  the  civil  law,  and  yet  by  the 
common  law  of  this  realm  used  by  the  more  inferior 
courts  I  for  this  reason  the  jndses  ooght  not  to  give 
any  opinion  in  a  matter  of  Parliament."— Foarth  In- 
stitute, page  IS. 

Mr.  Manager  BUTLER.  Mr.  President, 
there  was  a  question  asked  by  one  member  of 
the  Senate  as  to  the  precedents.  I  have  sent 
for  the  trial  of  Judge  Chase,  which  I  read  from 
the  third  volume  of  Benton's  Abridgment  of 
the  Debate^  of  Congress.  The  rule  in  that 
case  was  in  the  following  words: 

"  All  motions  made  by  the  parties  or  their  eouMel 
shall  be  addressed  to  the  President  of  the  Senate,  and, 
if  he  shall  require  it  shall  be  committed  to  writing, 
and  read  at  the  Seeretary's  table;  and  all  decisions 
■hall  be  had  by  yeas  and  nays,  and  without  debate, 
which  shall  be  entered  on  tho  records." 

In  the  course  of  the  trial  there  arose  this 
question :  whether  a  Mr.  Hay,  a  witness  in  the 
case,  should  use  a  certain  paper  to  refresh  his 
memory. 

"  Mr.  Harper  hero  iatarrapted  Mr.  Hay,  and  said : 

'The  witness  may  refer  to  anything  done  by  Umself 
atthe  time  the  ocourrencehappencd  which  herelates. 
Bat  I  submit  it  to  the  court  now  correct  it  is  to  refer 
to  what  was  aot  done  by  him,^r  done  at  the  time.' 

"Xho  President  asked  Hr.  Hay  whother  tho  notes 
were  taken  by  him. 

"  Hr.  Hay.  The  statement  was  made  by  different 
ponoiu.  Some  parts  were  made  by  myselC  perbaas 
the  greater  part:  the  rest  by  Mr.  Sicholas  aad  Mr. 
Wirt.  I  believel  shall  be  able  to  state  ttom  it  every 
material  occurrence  which  took  place  at  the  time. 

"The  President.  Have yoatha parts aude by yoar- 
self  separate? 

"  Ur.  Hay  sold  he  had  not 

"The  President  then  pat  the  «aastl«B,  whether  the 
witneaa  should  baMimittad  tonsetke  popar;  and 
the  question  being  taken  by  yeas  and  nays,  passed  in 
the  negative— raaa  16,  nays  ft." 

There,  npon  the  question  whether  Mr.  Hay 
should  refresh  his  memoty  on  the  stand  by 
notes  which  were  not  made  by  himself,  which 
was  certainly  an  incidental  question  of  law,  the 
President,  instead  of  undertaking  to  decide  it 
in  Chase's  case,  directly  put  the  question  to 
the  court  and  had  it  decided  in  tho  first  instance 


by  yea  or  n'ay,  not  expressing  any  opinion 
whatever  upon  that  question. 

We  have  nothing  further  to  add. 

Mr.  EVABTS.  I  rise,  Mr.  Chief  Justice 
and  Senators,  to  make  but  a  single  observa- 
tion in  reference  to  a  position  or  an  argument 
pressed  by  one  of  the  honorable  Managers  to 
aid  thejudgment  of  the  Senate  upon  the  ques- 
tion submitted  to  it  That  question  we  under- 
stand to  be  whether,  according  to  the  rules  of 
this  body,  the  Chief  Justice  presiding  shall 
determine,  preliminarily,  interlocutory  ques- 
tions of  evidence  and  of  law  as  they  arise, 
subject  to  the  decision  of  the  Senate  upon  pre- 
sentation by  any  Senator  of  the  Question  to 
them.  The  honorable  Manager,  Mr.  Boctweix. 
recognizing  the  great  inconvenience  that  would 
arise  in  the  retarding  of  the  trial  from  this 
appeal  to  so  numerous  a  body  upon  every  in- 
terlocutory question,  while  he  insists  upon  the 
magnitude  and  importance  of  the  right  de- 
termination, yet  intimates  that  the  Managers 
will  allow  the  Chief  Justice  to  decide,  unless 
they  see  reason  to  object.  On  the  part  of  the 
coansel  for  the  President,  I  have  only  this  to 
sav:  that  we  shall  take  from  this  court  the 
rule  as  to  whether  the  first  preliminary  deci- 
sion is  to  be  made  by  the  Chief  Justice  or  is  to 
be  made  by  the  whole  body,  and  we  shall  not 
submit  to  the  choice  of  the  Managers  as  to 
how  far  that  rule  shall  be  departed  from. 
Whatever  the  rule  is  we  shall  abide  by  it  But 
if  the  court  determines  that  in  the  first  instance 
the  proper  appeal  is  to  the  whole  body  on  eveiy 
interlocutory  question,  we  shall  claim  as  a  mat- 
ter of  right  and  as  a  matter  of  course  that  that 
proceeding  shall  be  had. 

Mr.  Manager  BOUTWELL.  That  is  con- 
ceded, Mr.  President  We  do  not  debate-that 
point 

Mr.  WILSON.  I  renew  my  motion  that  the 
Senate  retire  for  consultation. 

Mr.  THAYER.  On  that  motion  I  call  for 
the  yeas  and  nays. 

Mr.  CAMERON.  I  hope  we  shall  not  retire. 

Several  Senators.    Debate  is  out  of  order. 

The  CHIEF  JUSTICE.  The  Senator  is  out 
of  order. 

Mr.  CAMERON.    Well,  I  only  say  that 

The  question  being  taken  by  yeas  and  nays, 
resultca — yeas  25,  nays  25  ;  as  follows : 

YEAS— Messrs.  Anthony.  Buokalow, Cole,  Conness, 
Corbctt,  Davis.  Dixon,  humunds.  Fowler,  Grimes, 
Hendricks,  Howe.  .Johnson,  McCrccry,  Morrill  of 
Maine.  Morrill  of  Vermont,  Morton,  Norton,  Pat- 
terson of  New  Uampshirt^  Patterson  of  Tennossee, 
Pomeroy,  Ross,  Vickers,  Williams,  and  WiLwn— 25. 

NAYS — Messrs.  CVmcron.Caltcl I. Chandler,  Conk- 
ling,  Oragiu,  Doolittlc,  Drake,  Vetry,  I'Vesenden, 
Freliughuysen,  Henderson,  Howard,  Morgan,  Nye, 
Itamsey,  Saulsbury.  Sherman.  Sprague,  Stewart, 
Sumnor,  Thayer,  Tipton,  Trumbull.  Van  AViukle. 
and  Willcy— 25. 

NOT  VOTING— Messrs.  Bayard,  Harlan.  Wade, 
and  Yates— 1. 

The  CHIEF  JUSTICE.  On  this  question 
the  yeas  are  26  and  the  nays  are  26.  The 
Chief  Justice  votes  in  the  affirmative.  The 
Senate  will  retire  for  conference. 

The  Senate,  with  the  Chief  Justice,  thereupon 
(at  seven  minutes  before  three  o'clock)  retired 
to  their  conference  room  for  consultation. 

The  Senate  having  retired, 

Mr.  SHERMAN  submitted  the  following 
order : 

Onhnd,  That  nnder  the  ralea.  and  in  oeooidaoea 
with  tbo  pnoadaata  in  tho  United  States  in  asois 
of  impaacomeat,  all  tuesUoas  other  thaa  thoia  tt 
order  should  bo  submitted  to  tho  Sonata. 

After  debate, 

Mr.  HENDERSON  moved  to  postpone  the 
present  question  for  the  purpose  of  taking  up 
for  consideration  the  seventh  rule,  that  be 
might  propose  an  amendment  thereto. 

Mr.  CQNNES3  called  for  the  yeas  and  nays 
on  this  motion,  and  they  were  ordered ;  and 
being  taken  resulted — ^yeaa  82,  nays  18;  as 
follows : 

TEAS— Hassis.  Anthony,  Bayard,  Backaiew.  Cam- 
eron, Cattail,  Cola,  Corbitt  CrMin,  Davis,  Dixon, 


DooUtUa. 


la,] 

Uei 


SB,   Handersoa,  Uendriefcj.    Johnaon,   HcCreaiy, 
orrill  of  Vermont  Norton,  Patterson  of  New  Uarap- 
shlre,  Patteraon  of  Tenneseea,  Pomeroy  Jtloss,  Uania- 
a,  TnunbHUrVaaWiBUe,  Vioken,W»- 


bary.Si 


'^. 


asstS.    Ohaodlar,   OonkUag,-  Oonaass, 
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Dnko,  Ferry,  Hoirud,  Howe,  llonrnn,  Hoirill  of 


ICune,  Morton,  N^c,  RaBuey,  Sherman,  Stewart, 
"inmnor,  Thayer,  Xipton,  and  Wilson— 18. 
NOT  VOflKQ— Mesin.  arimea.  Harlan,  Wade. 


Sumner,  Thayer,  Xipton,  and  ' 

NOT  Vofb-'-  ■^- 

•ad  Yatea— 4. 
So  the  motioa  to  postpone  was  agreed  to. 

Mr.  HENDEBSON  sobmitted  the  following 
resolation: 

Betaihtd,  Tkat  Bale  7  be  amended  by  mbsUtnUnt 
tberefor  the  foUowinci 

The  Preaidioff  Ofioar  of  the  Senate  ihall  direot  all 
fteeeasar^r  preparations  in  the  Senate  Chamber,  and 
the  preeidinK  offloer  on  the  trial  ehall  direot  all  the 
Itorms  of  prooeedinc  while  the  Senate  are  sitting  for 
the  parpose  of  trying  an  impeaohment,  and  all  forms 
daring  the  trial  not  otherwise  speoialiy  provided  for. 
And  the  presiding  oSeer  on  the  trial  may  rale  all 
qmestions  of  evidenoe  and  inoidental  qneatioDS,  whioh 
mling  shall  stand  as  the  jadameat  of  the  Senate, 
unless  some  member  of  the  Senate  ihall  ask  that  a 
formal  Toto  be  taken  thereon,  in  whioh  ease  it  shall 
be  submitted  to  the  Senate  for  deoiiion ;  or  ha  may, 
at  bis  option,  in  tho  first  instance  aabmit  any  saoh 
question  to  a  vote  of  the  members  of  the  Senate, 

Mr.  MORRILL,  of  Mum,  moved  to  amend 
die  proposed  rule  by  striking  out  the  words 
"which  mling  shall  stand  as  the  judgment  of 
the  Senate." 

Afler  debate, 

The  amendment  was  rejected. 

Mr.  SUMNER  moved  to  amend  the  resolu- 
tion bj  adding  thereto : 

That  tho  Chief  Justice  ef  the  Onlted  States,  pre- 
ridiag  in  the  Senate  on  the  trial  of  the  President  of  the 
Doited  States,  is  not  a  member  of  the  Senate,  and 
has  no  authority^  under  the  Constitution,  to  vote  on 
any  question  during  the  trial,  and  he  con  pronounce 
deeiaon  only  as  the  organ  of  the  Senate,  with  its 

•SBeDL 

After  debate, 

Mr.  SUMNER  called  for  the  yeas  and  nays 
on  hia  amendment,  and  they  were  ordered  t  and 
being  taken,  resalted — yeas  22,  nays  26 ;  as 
follows: 

TEAS— Messrs.  Cameron,  Cattell,  Chandler,  Conk- 
ling,  Conness,  Corbctt,  Cragia,  Drake,  Howard,  Mor- 
nn,  Morrill  of  Maine.  Morton,  Nye,  Pomeroy, 
Bamsey,  Stewart,  Sumner,  Thayer,  Tipton,  Trum- 
bull. Williams,  and  Wilson— 22. 

NAYS— Messrs.  Bayard,  Buokalew,  Cola,  Daris, 
Dixon,  Doolittlo,  Edmunds.  Ferry.  Feasenden^ow- 
lor,  Frelinghuysen,  Henderson,  Hendricks,  Howe, 
Johnson,  McCroery.  Horrill  of  Vermont,  Norton, 
Patterson  of.  New  Uampshirv,  Patterson  of  Tennes- 
aee.  Rosa,  Sherman,  Sprague,  Van  Winkle,  Viekers, 
and  Willey-28. 

NOT  VOTING— Messrs.  Anthony,  Grimes,  Harlan, 
Sauisbury,  Wade,  and  Yates— 6. 

So  the  amendment  of  Mr.  SmcirBft  was  re- 
jected. 

Mr.  DRAKE  mored  to  amend  the  resolu- 
tion by  striking  out  all  after  the  word  "that" 
and  inserting : 

It  is  the  Judgment  of  the  Senate  thaf  liadar  the 
Constitution  the  Chief  Justice  presiding  over  the 
Senate  in  the  pending  trial  has  no  privilege  of  ml- 
faiC  questions  of  law  arising  thereon,  but  that  all 
neb  questions  should  be  submitted  (o  a  decision  by 
the  Senate  alone. 

After  debate, 

Mr.  DRAKE  called  for  the  yeaa  and  naya, 
and  they  were  ordered;  and  being  ttUcen, 
resalted — yeas  20,  nays  80;  as  follows: 

YBA&— Messn.  Cameron,  Cattell,  Chandler,  Cole, 
CeaUiiic.CoDBess,  Drake,  Ferry,  Howard.  Howe, 
Morgan.  Homll  of  Maine,  Morton,  Nye,  Ramsey, 
Btowart.  Snmner,  Thayer,  "RptOD,  and  Wilson— 20. 

NAYS— Messrs.  Anthony,  Bayard,  Buckalew,  Cor- 
bett,Crasin,  Davis,  Dizon,  Doolittlo,  Edmaads.Fes- 
senden,  f  owlcr,  Frelinghnysen,  Henderson,  Bend- 
lieks,  Johnson,  MoCreery,  Morrill  of  Vermont,  Nor- 
ton, Patteivon  of  New  Hampshire,  Patterson  of  Ten- 
Mssee,  Pomeroy,  Koss,  Sanlsoury,  Sherman,  Sprune, 
Trumbull.  Van  Winkle,  Viokers,  Willey,  and  Wil- 
Uams— %. 

NOT  VOTINQ-Messrs.  Grimes.  Harlan.  Waie, 
and  Yates— 4. 

So  the  amendment  was  rejected. 

The  qnestion  recarring  on  the  rale  proposed 
by  Mr.  Hbhdersoh,  after  debate, 

Mr.  FERRY  called  for  the  yeas  and  nays, 
and  they  were  ordered ;  and  being  laken,  re- 
sulted in — yeas  81,  nays  19;  as  follows: 

TBA9— Messrs.  Anthony.  Burard-Baokalew,  Cam- 
eron, Corbett,  Cragia,  DavM.  Oizon.  Doolittlo, 
Edininidt,  Fessenden,  Fowler,  Frallnghayien,  He>- 

ierson,  Hendricks,  JohBsoa,  MoGNweiy.  Horrill  of 
'erraoot,  Norton,  Patterson  of  New  Hampshire, 
atteraon  of  Tennessee,  Pomeroy,  Ross,  Banlsbary, 
hcrmaa,  Sj>ra)nie,Ti'amball,  Van  Winkle,  Vioksi*, 
rjU«>.  and  WilUanu-81. 
HAYS— Hessi?.  Cattell,  Chandler,  Cole,  Oonkling, 
Omid«i«,  Brake,  Veny,  Howart,  fiew^  Montaa, 


Horrill  of  Maine,  Morton,  Nye.  Ramse^,  Stewart, 
Snmnor.  Thayar.  Tipton,  and  Wilson— 19. 

NOT  VOIINO-Measrs.  Grimes,  Uorloa, .  Wado, 
and  Yates — i. 

So  the  resolution  submitted  by  Mr.  Hbn- 
DEBBOir  was  agreed  to. 

Mr.  SUMNER  submitted  the  following  reso- 
lotion : 

SnoUtvd,  That  the  Chief  Justice  of  the  United 
States  presiding  in  the  Senate  on  tho  trial  of  the 
President  of  the  United  States  is  not  a  member  of 
the  Senate,  and  has  no  authority  under  the  Consti- 
tuUon  to  vote  on  any  question  during  tho  trial. 

Mr.  HENDRICKS  objected  to  the  recep- 
tion of  the  proposition,  as  it  did  not  relate  to 
the  matter  on  wnich  the  Senate  had  retired  to 
confer ;  and  he  moved  tliat  the  Senate  return 
to  the  Senate  Chamber;  which  motion  was 
agreed  to. 

The  Senate  returned  to  its  Chamber  at 
eighteen  minutes  past  six  o'clock  p.  m. 

The  CHIEF  jfjSTICE.  The  Senate  has 
had  under  consideration  the  question  before  it 
when  it  retired,  and  has  directed  me  to  report 
the  rule  adopted,  which  will  be  read  by  the 
Secretary. 

The  SECRBTiiRT.  The  seventh  rule,  as  now 
amended,  reads : 

The  PrcsidinK  OfTicer  of  tho  Senate  shall  direot  all 
necessary  proparationa  in  the  Senate  Chamber,  and 
the  jireyidiug  oflicer  on  tho  trial  shall  direot  all  the 
forms  of  proceeding  while  the  Senate  are  sitting  for 
the  purpose  of  trying  an  impeaohment,  and  all  forms 
during  tho  trial  not  othorwijio  specially  provided  for. 
Aiid  the  presiding  officer  on  the  trial  may  rule  all 
questions  of  evidence  and  incidental  questions,  ivhieh 
ruling  shall  stand  as  the  judgment  of  the  Senate, 
unless  some  member  of  the  Senate  shall  ask  that  a 
formal  rote  bo  taken  thereon;  in  which  ease  it  shall 
be  submitted  to  tho  Senate  for  decision,  or  he  may, 
at  his  option,  in  the  first  instance  submit  any  suoh 
qucistiou  to  a  veto  of  tho  members  of  the  Senate. 

The  CHIEF  JUSTICE.  Gentlemen  Man- 
»gen  on  the  part  of  the  House  of  Represent- 
atives, yott  will  please  state  your  question. 

Mr.  Manager  BUTLER.  Will  you  ^>are  as 
a  moment  for  consultation  7  The  chairman  of 
the  Managers  is  out. 

Mr.  TRUMBULL.  Mr.  President,  unless 
the  Managers  desire  that  we  should  continue 
now  in  session  to  take  immediate  aodon,  I 
would  propose  that  the  Senate  adjourn  until 
half  past  twelve  o'clock  to-morrow. 

Mr.  FERRY  and  others.  The  rales  fix 
twelve  o'clock. 

Mr.  TRUMBULL.  Vetr  well ;  until  twelve 
o'clock.  If  the  Managers  desire  to  submit  any 
particular  action  at  this  moment  I  will  with- 
draw the  motion ;  if  not,  I  insist  upon  it. 

Mr.  WILLIAMS.  I  move,  first,  that  the 
rules,  as  amended,  be  printed  for  the  use  of  the 
Senate. 

The  CHIEF  JUSTICE.  The  Senator  from 
Oregon  moves  that  the  rules,  as  amended,  be 
printed  for  the  use  of  the  Senate. 

The  question  being  put,  the  motion  was 
agreed  to. 

Mr.  TRUMBULL.  I  now  renew  my  motion 
that  the  Senate,  sitting  as  a  court  of  impeach- 
ment, adjourn.     

Mr.  Manager  BUTLER.  We  have  nothing 
to  oppose  to  the  motion. 

The  CHIEF  JUSTICE.  Have  the  counsel 
for  the  President  anything  to  propose? 

Messrs.  Stakbekt  and  Etarts  indicated  that 
they  had  not. 

The  CHIEF  JUSTICE.  It  is  moved  that 
the  Senate,  sitting  as  a  court  of  impeachment, 
adjourn  until  to-morrow  at  twelve  o'clock. 

The  motion  was  agreed  to ;  and  the  Chief 
Justice  declared  the  Senate,  sitting  as  a  court 
of  impeachment,  a^joorned  until  to-morrow  M 
twelve  o'clock.        

Wbditmdat,  AprU  1, 1868. 

The  Chief  Justice  of  the  Uidted  States  en- 
tered the  Senate  Chamber  at  five  minutes  past 
twelve  o'clock  and  took  the  chair, 

'The  usual  proclamation  having  been  made 
by  the  Sergeant-at-Arms, 

The  Mauagers  of  the  impeachment  on  Um 
part  of  the  House  of  Representatives  appeared 
and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  appeared 
and  took  their  seats. 


_  The  presence  of  the  House  of  Representa- 
tives was  next  announced,  and  the  members 
of  the  House,  as  in  Committee  of  the  Whole, 
headed  by  Mr.  E.  B.  Washbcrite,  the  chairman 
of  the  committee,  accompanied  by  the  Speaker 
and  Clerk,  entered  the  Chamber,  and  were  con- 
ducted to  the  seats  provided  for  them. 

The  CHIEF  JUSTICB.  The  Secretary  will 
read  the  minutes  of  the  last  day's  proceedings. 

The  Secretary  read  the  Journal  of  the  pro- 
ceedings of  the  Senate  yesterday  sitting  for 
the  trial  of  the  impeachment. 

Mr.  SUMNER.  Mr.  President,  I  send  to 
the  Chair  an  order  which  is  in  the  nature  of  a 
correction  of  the  Jonrnal. 

The  CHIEF  JUSTICB.  The  Secretary  wiU 
read  the  order  proposed. 

The  Secretary  read  as  follows : 

It  appearing  from  the  reading  of  the  Journal  of 
yesterday  that  on  a  qnestion  whore  the  Senate  ware 
equally  divided  the  Chief  Justice,  presiding  on  the 
trial  of  the  President,  gave  a  casting  vote,  it  is  hereby 
declared  that,  in  the  Judgment  of  tho  Senate,  snon 
vote  was  without  authority  under  the  Constitution 
of  the  United  States. 

Mr.  SUMNEB,  On  that  question  I  ask  for 
the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  21,  nays  27;  a*  follows: 

YBA&— Messrs.  Cameron,  Obaodler,  Cole,  Conk- 
ling,  Conness,  Gragin,  Drake,  Howard,  Howe,  Mor- 
Su.  Morrill  of  Maine,  Morton,  Pomeroy,  Ramsey, 
tewart,  Sumner,  Thayer,  Tipton,  Trnmbnll,  Wil- 
Uams,and  Wilson— 21. 

NAYS— Mossn.  Anthony,  Bavard,  Bnekalew,  Cor- 
bett, Davis,  Dizon,  Doolittlo,  Edmunds,  Ferry,  Fes- 
senden.  Fowler,  Fralinghnysen,  Grimes,  Hendenon, 
Heodricks,  Johmon,  McCreery,  Morrill  of  Vcnnoat, 
Norton,  Patterson  of  New  Hampshire,  Patterson  of 
Tennessee,  Boas,  Sherman,  Sprague,  Van  Winkle, 
Viokers,  and  Willey— 8/. 

NOT  V^OTING-Messrs.Catteil,Har]an,Nye,Saalf- 
bury.  Wade,  and  Yates— 6. 

So  the  proposed  order  was  rejected. 

The  CHIEF  JUSTICE.  Senators,  during 
the  proceedings  yesterday  a  question  was  sub- 
mitted by  the  Managers  on  the  part  of  the 
impeachment  in  relation  to  evidence,  and  that 
question  was  objected  to  by  the  ooonsel  for  the 
President.  The  Managers  will  now  please  to 
snbmit  that  question  in  writing. 

Mr.  Manager  Botlbb  presented  the  ques- 
tion in  writing  at  the  Secretary's  desk. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  qnestion. 

The  Secretary  read  the  fbllowing  question 
proposed  to  be  put  to  (he  witness,  Walter  A. 

BURLEIOH  : 

"  You  said  yesterday,  in  answerto  my  qnestion,  that 
yon  had  aconvenation  with  General  Lorenio  Thomas 
on  the  eroniBt[  of  the  21st  of  February  last.  State  if 
he  said  anything  as  to  the  means  by  whioh  ho  in- 
tended to  obtain,  or  was  directed  by  the  President 
to  obtain,  possession  of  the  War  Department?  If  so, 
state  all  he  said  as  nearly  as  you  can." 

Mr.  STANBERY.  We  object,  Mr.  Chief 
Justice. 

The  CHIEF  JUSTICB.  Do  you  desire  to 
make  any  observations  to  the  court? 

Mr.  STANBERY.     We  do,  sir. 

The  CHIEF  JUSTICB.  The  question  will 
be  submitted  to  the  Senate. 

Mr.  HOWARD.    What  is  the  question  7 

The  CHIEF  JUSTICE.  The  Sectary  will 
read  the  question  again. 

The  Secretary  a^in  read  the  question. 

Mr.  FRELINGHUYSEN,  Mr.  President, 
I  desire  to  submit  a  question. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  submitted  by  the  Senator 
from  New  Jersey  [Mr,  FREUVoaDTBBjr}  to  the 
Managers. 

The  Secretary  read  as  follows  i 

Do  the  Managers  intend  to  oooneet  the  oeaverja- 
tion  between  the  witness  and  General  Thomas  with 
the  respondeat? 

The  CHIEF  JUSTICE.  Are  the  Managers 
prepared  to  reply  to  the  question  T 

Mr.  Manager  BUTLER.  Mr.  President,  if 
the  point  is  to  be  ai^ed,  with  the  leave  of  the 
Senate  we  will  endeavor  to  answer  that  ques- 
tion in  the  argument. 

The  OHIBP  JUSTICB.  Itistobearjped. 
The  honorable  Manager  will  proceed,  if  be 
desires. 

Mr.  STAKBBBf .     Wa  do  not  hev  th6 
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Mr.  Manager  BUTLER.  The  answer  is, 
Mr.  President,  if  you  will  allow  me  to  rejpeat 
it,  that,  as  I  understand,  the  point  raised  is  to 
be  argned  on  the  one  sine  and  the  other^  we 
will  endeavor  to  answer  the  question  submitted 
by  the  Senator  from  New  Jersey  in  the  course 
of  oar  argument. 

Mr.  TRUMBULL.  Mr.  President,  I  should 
like  to  hear  the  question  read  again,  as  I  Uiink 
tlie  answer  to  the  inquiry  pf  the  Senator  from 
New  Jetaej  is  in  the  question  propounded  by 
the  Managers,  as  I  heard  it. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  again.  Senators  will  please 
give  their  attention. 

The  SecretaiT  again  read  the  qaestion  of 
Mr.  Manager  BctlBb. 

The  CHIEF  JUSTICE.  Do  the  Managers 
propose  to  answer  the  qaestion  of  the  Senator 
from  New  Jersey? 

Mr.  Manager  BUTLER.  If  there  is  to  be 
no  argument  Mr.  President,  I  will  answer  the 
qaestion  proposed.  If  there  is  to  be  an  argu- 
ment on  the  part  of  the  coanwl  for  the  Presi- 
d^t,  we  itroooaa,  »s  a  more  convenient  method, 
to  answer  the  question  in  the  coorsa  of  onr 
•ilpiBMct,  b«0M8e  otherwise  we  might  have  to 
niMe  an  argume&t  now.  I  ean  say  that  we  do 
propom  to  connect  the  respondent  with  this 
tettimonv. 

The  CHIEF  JUSTICE.    Senators 

Mr.  STAKBER7.  Is  it  in  order  now,  Mr. 
Chief  Jqstioe,  for  ns  to  argne  the  question? 

The  CHIEF  JUSTICE.  If  the  counsel 
desire  to  submit  any  observations  to  the  Sen- 
ate, ther  maydo  so. 

Mr.  STANBBRY.  Mr.  Chief  Justice  and 
fiaaaton,  wb  h»v«  at  length  reached  the  domain 
of  law ;  we  are  no  longer  to  argue  questions 
of  mere  form  or  modes  of  procedure,  but  have 
come  at  last  to  a  distinct  legal  question,  proper 
to  be  argued  by  lawyers  and  to  be  oonsideted 
by  lawyers. 

The  question  now,  Ms.  Chief  Justice  and 
Senators,  is,  wiiether  any  foundation  is  laid, 
either  in  the  articles  or  in  any  testimony  yet 
given,  why  the  declarations  of  Ctenwal  Thomas 
abonld  bs  used  in  evidence  against  the  Presi- 
dent. General  Tboraas  is  not  on  trial ;  it  is 
the  President,  Uie  President  alone,  and  the 
testimony  to  be  offered  must  be  testimony  that 
is  binding  upon  Um  or  admissible  against  him. 

It  is  agreed  that  the  President  was  not  pres- 
ent on  the  evening  of  the  2l8t  of  Febraaty, 
when  General  Thomas  made  these  declara- 
tions. They  were  made  in  his  absence.  Ho 
bad  no  opportunity  of  hearing  them  or  contra- 
dicting tnem.  If  they  are  U>  be  used  against 
him,  it  is  because  they  were  ottered  by  some 
one  speaking  for  him,  who  was  authorized  by 
him  to  make  these  declarations  of  his  inten- 
tions and  his  purposes. 

Now,  first  of  all,  what  fonndation  is  laid  why 
the  declarations  or  General  Thomas  as  to  what 
he  intended  to  db,  or  what  the  President  bad 
anthorissed  him  to  do,  should  be  given  in  evi- 
dence against  the  President?  It  will  be  seen 
that  by  the  first  article  the  offense  charged 
against  the  Piresident  is  that  he  issued  a  cer- 
tain order  to  Mr.  Stanton  (br  bis  removal  i  or- 
dering his  removal;  and  adding  that  General 
Thomas  was  authonzed  to  receive  from  him  a 
transfer  of  the  books,  papers,  records,  arid 
prtoperty  in  the  Department.  Now,  the  of- 
lense  laid  in  that  article  is  not  as  to  anything 
(hat  was  done  under  it,  but  simplv  that  in 
itself  the  mere  issuing  of  that  order  is  the 
gravamen  of  the  offense  charged.  So  much 
i>r  the  first  article. 

What  is  the  second  ?  That  on  the  same  di^, 
the21slof  Febraarjr,  1866,  the  President  issued 
a  tetter  of  authority  to  General  Thomas,  and 
tbe  gravamen  there  is  the  iasaing  of  that  letter 
of  authority,  not  juiything  done  under  it. 

What  next?  Tlie  third  article  goes  upon 
the  same  letter  of  authority,  and  charges  the 
issuing  of  it  to  be  aa  o^nse  with  inteiSion  to 
violate  a  certain  statute. 

Then  we  come  to  the  fourth  article,  which 
cka^pi  a  con^tpirMy.    Senator^  wttl  observe,, 
that  in  the  three  first  articles  the  evi^oWP 


charged  is  issaing  certain  orders,  nothing  be- 
yond^ as  in  violation  either  of  the  Constitution 
or  of  the  act  called  the  tennre-of-office  act. 
But  by  the  fourth  article  the  Managers  proceed 
to  charge  us  with  an  entirely  new  offense 
agiunst  a  totally  different  statute,  and  that  is 
a  conspiracy  between  General  Thomas  and  the 
President  and  other  persons  nnknown,  by 
"force"  in  one  article,  "  by  intimidation  and 
threats"  in  another,  to  hinder  and  prevent  Mr. 
Stanton  from  holding  the  ofiSce  of  Secretary 
of  War,  and  that  in  pursuance  of  that  conspir- 
aej  certain  acts  were  done  which  are  not 
named,  with  intent  to  violate  the  conspiracy 
act  of  July,  ISei. 

These  are  the  only  charges  that  have  any 
relevancy  to  the  qaestion  Mich  is  now  put.  I 
need  not  refer  to  the  other  articles,  in  which 
offenses  are  charged  agtunst  the  President 
arising  out  of  his  declarations  to  General  Em- 
ory, the  speeches  made,  one  at  the  Executive 
Mansion  in  August,  1866,  another  at  Cleve- 
land on  the  8d  day  of  September,  1866,  and 
another  at  St  Looia  on  the  8th  of  September, 
1866.     For  the  present  they  are  out  of  the^ray. 

Now,  what  proof  has  yet  been  made  under 
the  first  eight  articles  7  _  The  proof  is  simply, 
ao  &r  as  this  quesUon  is  concerned,  the  pro- 
ductipn  in  evidence  of  the  orders  themselves. 
There  they  are  to  speak  for  themselves.  As 
yet  we  have  not  haa  one  particle  of  proof  of 
what  was  said  by  the  President,  either  before 
or  after  he  gave  those  orders  or  at  Uie  time 
that  he  gave  those  orders — not  one  word. 
The  only  foundation  now  laid  for  the  intro- 
duction of  this  testimony  is  the  production  of 
the  orders  themselves.  The  attempt  made 
here  is,  by  the  declarations  of  General  Thomas, 
to  show  with  what  intent  the  President  issued 
thoee  orders;  not  by  produeing  him  here  to 
testify  what  the  President  toldmss,  but  with- 
out having  him  sworn  at  all,  to  bind  the  Pres- 
ident by  his  declarations  not  made  under  oath ; 
made  without  the  possibility  of  cross-examin- 
ation  or  contradiction  by  the  President  himself; 
made  as  though  they  are  made  by  the  authority 
of  the  President. 

Now,  Senators,  what  fonndation  is  laid  to 
show  such  authority,  given  by  the  President  to 
General  Thomas,  to  speak  for  him  as  to  his 
intent,  or  even  as  to  General  Thomas's  intent, 
which  is  quite  another  question.  You  must 
find  the  foundation  in  the  orders  themselves, 
for  as  yet  yoa  have  no  other  place  to  look  for 
it.  Now,  what  are  these  orders?  That  issued 
to  General  Thomas  is  the  most  material  one; 
but,  that  I  may  take  the  whole,  I  will  read  also 
that  issued  and  directed  to  Mr.  Stanton  him- 
self. He  says  to  Mr.  Stanton,  by  his  order  of 
February  21,  1868: 


'  Sib  :  By  virtne  of  the  power  anci  antborltr  vested 
^  me  «f  FMaideat  by  the  Oonatitnttoa  and  laws  of 
the  United  States  you  are  hereby  romoved  firooi 


office  aa  Secretary  for  the  Department  of  War,  and 
your  ftanoUona  as  saeh  will  terminate  upon  receipt 
of  this  oeiamuiieation. 

"  You  will  transfer  to  Brevet  Hoior  Oeneral  Lo- 
reoio  Tbomw,  Adjutaat  Oeneral  of  the  Army,  who 
Jias  thw  day  been  authoriied  and  empowered  to  net 
08  Secretary  of  War  ad  interim,  all  records,  boob, 
papers,  and  other  puhlio  property  now  in  your 
eostody  and  charge. 

So  much  for  that  Then  the  order  to  Gen- 
eral Thomas  of  the  same  day  is: 

Sia:  Hon,  Edwin  M.  Stanton  havinc  been  this 
day  romorcd  nrom  office  as  Secretary  fbrthe  Depart- 
ment of  War,  you  are  hereby  authoiiied  and  em- 
powered to  act  »a  SeeretotT  of  War  ad  in^rim,  and 
will  immediately  enter  ddod  the  disohoice  of  the 
duties  pertaining  to  that  once. 

Mr.  BtsDtoD  has  been  instnioted  te  transftr  to  yon 


*U  thereeMjIs,  l>oe|u,i)«|i«ia,  aad  other  pubUo  prop- 
erty now  in  his  custody  and  oharce, 

Kespeotfally.  yours.         ANDREW  JOHI!rSOIT. 
To  BrevetHajorOeneralLoBKiizo  Tuouas,  AUitUatU 

Qtneral  IMitd  SUtf  Arwm  Waaktmefn,  U.  V. 

There  they  are ;  thev  speak  for  themsaires, 
orders  made  by  the  President  to  two  of  his 
subordinates;  an  order  direotiug  one  of  -dtem 
to  vacfUe  his  office  and  to  transfer  the  books 
and  public  property  in  his  possession  to  auothor 
pftrty,  aad  the  order  to  that  other  party  to  take 
jKissession  of  the  office,  receive  a  transfer  of 
the  books,  a^d  set  as  Seoretary  of  War  <|d 
iattriM^  ■  Oentlemen,  does  that  make  them 
conspirators?    Is  that  p)»)i)£  of  «  fqospiwv 


or  tending  to  have  a  conspiracy?  Does  that 
make  General  Thomas  an  agent  of  the  Presi- 
dent in  such  a  sense  as  that  the  President  is  to 
be  bound  by  everything  he  says  and  eveiythiiut 
he  does  even  within  the  scope  of  his  agency? 
If  it  makes  him  his  agent,  does  this  letter  of 
authority,  this  writteo  authority,  authorise  him 
to  do  anything  but  that  which  he  is  commaaded 
to  do^o  there  »Qd  demand  possession,  go 
there  and  receive  a  transfer  from  the  mrson? 
Does  it  authorize  him  to  use  force?  Dops  it 
authorize  him  to  go  be^rond  the  letter  and  the 
meaning  of  the  anthonty  which  is  given  him? 
Not  at  all. 

Now,  in  the  first  place,  it  must  be  either  on 
the  footing  of  a  conspiracy  between  General 
Thomas  and  the  President  or  upon  the  footiqg 
of  a  direct  agency,  in  which  the  President  is 
the  principal  and  General  Thomas  is  the  a^pent, 
that  the  declarations  of  General  Thomas,  either 
as  coconspirator  or  as  agent  of  a  principal, 
acting  within  his  authority,  are  to  be  admitted 
in  evidence.  I  do  not  know  any  otherground 
npon  which  the  learned  Managers  can  place 
the  admissibility  of  this  hearsay  declaration, 
not  under  oath,  by  a  party  not  on  the  record. 

I  agree  that  when  a  proper  foundation  is 
laid  by  proof  of  a  conspiracy  in  which  A,  B, 
and  C  are  concerned  then  the  declarations  of 
any  one  of  the  censpirators,  made  while  the 
conspiracy  is  in  process,  made,  too,  in  further- 
anoe  of  the  conspiracy,  not  outside  of  it,  not 
in  reference  to  any  other  unlawful  act,  but  in 
reference  to  the  very  unlawful  act  agreed  upon, 
may  be  admitted.  1  concede  that,  under  these 
circumstances,  the  declaration  of  anyone  6on- 
spiratoi  binds  all  his  fellows,  althongh  made 
in  their  abssnse.  So,  too,  I  agree,  Henatocs, 
that  when  an  agency  is  established,  either  by 
parol  proof  or  by  writing — and  when  estaUished 
by  writing  that  is  the  measure  of  the  ageacy, 
and  you  cannot  extend  it  by  parol  proof- 
when  an  agency  is  constituted  either  by  parol 
proof  or  by  writing  to  do  a  certain  thing,  the 
acts,  and,  under  certain  circumstances,  the 
declarations  of  the  agent,  made  in  performance 
of  that  authority,  not  outside  of  it,  but  in  per- 
formance of  it,  bind  the  principal. 

Now,  I  ask  this  honorable  oonrt  where  ia 
there  any  evideuoe  yet  establishing  anything 
like  a  conspiracy  between  the  Prejiident  and 
General  Thomas  ?  Where  is  there  any  proof 
vet  establishing  any  agency  between  Qenecal 
Thomas  and  the  President  in  which  the  Presi- 
dent was  principal  and  Greneral  Thomas  tbe 
agent,  save  this  letter  of  authority?  I  do  not 
admit  that  this  letter  of  authority  constitutes 
the  relation  of  principal  and  agent  at  all.  I 
do  not  admit  that  tbe  President  is  to  be  bound 
by  any  declarations  made  by  General  Thomas 
on  the  footing  that  be  is  agent  of  the  Presi- 
dent i  but  if  he  were,  if  this  were  a  case  strictly 
of  principal  and  agent,  then  I  say  this  letter  of 
authority  nvee  no  authority  to  General  Thomas 
to  bind  his  jpriacipal  bevond  the  expreoi 
authority  so  given. 

Tlw  otiiect  of  this  proof,  as  we  are  told  by 
the  learned  Manager,  is  to  show  that  General 
Thomas  declared  that  it  was  his  intention  and 
the  intention  of  the  Pcewdent,  in  executing  that 
authority,  to  use  force,  intimidation,  and 
threats.  Does  the  authority  authorize  any- 
thing of  that  sort,  even  if  it  were  a  case  of  prin* 
oipaT  and  agent?  Suppose  a  principal  givet 
authority  to  his  n^ent  to  go  and  take  possessioii 
si'a  house  of  his  in  the  oooopation  tk  a  tenant, 
and  to  receive  from  that  tenant  the  deKveiy  of 
the  house ;  does  it  anthorine  the  agent  to  go 
there  manuforii  to  commit  an  asmi^lt  and  bat- 
tery upon  the  tenant,  to  drive  him  out  pi  tt 
armis,  or  even  scarce^  to  use  the  motUter 
vmnus  }  I  submit  iiot.  Is  the  principal  to  be 
made  a  criminal  by  the  act  of  his  agent  acting 
simply  under  an  authority,  which  purports 
onlv  to  give  a  right  of  peaceable  possesdoa 
and  of  surrender  by  the  ooaseat  of  the  party  in 
possession?  Is  the  principal  to  be  bound  1^ 
any  excess  of  authority  used  by  his  agent  in 
eaaontittg  it ;  oris  he,  when  the anthority  is  in 
writing  and  does  not  authorize  force  to  be 
bounA  by  tb^  decI«i^ons  of  tjta  Agent  tbat 
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force  will  be  Hsed  T  Which  of  qb  woold  erer  be 
safe  in  giving  any  authority  to  an  agent  if  we 
are  to  be  submitted  to  consequeuces  like  these  ? 
Bnt,  Senators,  this  is  not  a  qaestiou  of  prin- 
cipal and  agent  What,  I  pray  yoa,  has  the 
President  done  that  he  is  held  to  be  a  conspira- 
tor or  as  a  principal  giving  unlawful  authority 
to  an  agent?  Does'the  President  appoint  Gen- 
eral Thomas  his  a^ent  in  any  individual  capa- 
city to  tako  possessiou  of  an  office  that  belonged 
to  him  or  of  books  and  papers  that  were  nis 
property  t  Notat  all.  What  is.die  natare  of 
■bis  ortler  7  It  is,  according  to  the  accastomed 
formola.  the  designation  ot  an  officer,  an  officer 
already  known  to  the  law,  to  do  what?  To 
exercise  a  public  duty,  to  peribnn  the  duties 
of  a  public  office.  Is  the  person  tbusappointed 
\tj  the  President  his  agent  ?  When  he  accepts 
lus  appointment  does  he  act  only  under  the 
instractions  of  tbe  principal,  and  is  he  the 
agent  of  the  principal  to  carry  out  a  private 
purpose  or  to  perform  a  private  duty?  Cer- 
tainly not.  He  at  once  becomes  an  officer  of 
the  law,  with  liabilities  himself  as  a  public 
officer,  liable  to  removal,  liable  to  impeach- 
ment, liable  to  indictment  and  prosecution  for 
anything  which  he  may  do  in  violation  of  his 
duties  as  a  public  officer. 

Are  all  the  officers  of  the  United  States  who 
havcheen  appointed  just  in  this  way  the  agents 
of  the  President  7  When  the  President  gives  a 
commission,  either  a  permanent  one  or  a  tem- 
porary one,  to  fill  a  vacancy  or  to  Gil  an  office 
daring  a  disability,  are  the  persons  so  desig- 
nated and  appointed  his  agents,  and  is  he 
bound  by  evei-ything  they  do  7  If  they  take  a 
bribe,  is  it  a  bribe  to  him?  If  they  commit  an 
assault  and  battery,  is  it  an  assault  aud  battery 
committed  by  him?  If  they  exceed  their  au- 
thority, does  he  become  liable  7  Not  at  all.  If 
third  persons  are  injured  by  them  in  the  exer- 
cise of  the  power  which  be  has  given,  may 
those  third  persons  go  back  upon  the  Presi- 
dent as  the  responsiUe  party  under  the  pria- 
eiple  rttpendeat  tuptrmr  t 

There  is  no  idea  of  principal  and  a^nthere ; 
it  is  the  case  of  one  public  officer  giving  orders 
to  another  public  officer.  He  clotbes  him,  not 
with  his  authority,  bnt  with  the  authority  of  the 
law,  anJr  the  public  officer  so  appointed  stands 
under  an  obligation  of  oath,  not  to  the  princi- 
pal, not  to  the  President,  bat  to  the  law  itself; 
and  if  he  does  anv  act  which  injures  a  third 
person,  or  which  violates  any  law,  it  is  he  that 
18  responsible,  not  the  President  who  has  ap- 
pointed him. 

Senators,  it  seems  to  us  that  these  con- 
clusioos  are  inevitable.  I  shall  scarcely  trouble 
this  honorable  court,  made  up  so  largely  of 
lawyers  of  the  greatest  eminence,  with  the 
Mtauon  of  authorities  upon  a  point  so  clear  as 
this.  I  understand  the  learned  Managers  to 
say  that  the^  expect  herealler  to  connect  tbe 
President  with  these  declarations  of  General 
Thomas.  

Ur.  Hanftger  BUTLER.  I  believe  I  did  not 
use  tlie  word  "  hereafter." 

Mr.  STANBBRY.  Does  the  learned  Man- 
ager siyr  that  he  has  heretofore  done  it? 

Mr.  Manager  BUTLGB.  lonly  say  uow  that 
I  did  not  aav  "  hereafter," 

Mr.  STANBBBY.  Yoa  expect  to  do  it,  not 
that  you  have  done  it?  I  do  not  want  to  criti- 
cise the  lan^aga  of  the  gentleman  nor  to  have 
mine  criticised.  What  I  nnderstood  the  gen- 
tiemaa  to  say,  in  answer  to  the  question  put  by 
a  Senator,  was  that  he  did  expect  to  show  a 
eonnectioD.  If  be  did  not  mean  that  be  meant 
nothing:  or  he  meant  one  thing  and  said  an- 
other. It  was  to  meettheolqection  tiiatas  ^et 
70a  h»T«  laid  BO  fonadation  that  the  question 
was  put  t»  the  learned  Manager  "  do  you  ex- 
pect to  lay*  fonndatioD ;' '  and  the  answer  was 
m  tbe  •ffiiimative.  Drawn  out  after  one  or  two 
repetitioas  of  the  qoeetion,  the  honorable  Man- 
a^r  tells  ns  they  expect  to  lay  the  foundation. 
Is  that  eooagh  for  the  introduction  of  evidence 
which  prima  faeie  is  inadmissible?  Is  that 
enoagh?     It  is  not  enongh. 

I  «i|[ree  that  there  are  exceptions  in  cases  of 
MMpiracy,  and,  perhaps,  of  agency,  to  the 
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necessity  of  the  introdnctjon  of  prelimiDary 
proof,  laying  the  foundation  before  witnesses 
are  called  to  state  the  declarations  of  a  co- 
conspirator or  of  an  agent.  They  are  extreme 
cases  and  so  put  in  the  books,  but  no  such  ex- 
treme case  is  shown  here.  But  we  have  heard 
no  reason  why  vre  must  in  this  case  reverse  the 
order  of  testimony  and  go  into  that  which  is 
prima  faeie  inadmissible  under  the  assurance 
that  a  foundation  is  hereafter  to  be  laid. 

What  prevents  the  gentlemen  from  laying 
that  foundation  7  What  prevents  them  from 
showing  a  conspiracy  in  the  first  place?  What 
prevents  them  from  showing  instructions  out- 
side of  this  letter  of  authority  to  use  force, 
intimidation,  or  threats?  What  reason  is 
there?  None  whatever  is  stated.  Is  it  a  mat- 
ter merely  at  the  option  of  counsel  in  the  intro- 
duction of  testimony  to  begin  at  the  wrong 
end,  to  introduce  what  is  clearly  inadmissible 
without  a  foundation,  and  to  say  "  We  will  give 
you  the  superstractnre  first  and.  the  foundation 
last?"  Does  that  lie  merely  in  the  option  of 
counsel  ?  Was  such  a  thing  as  tliat  ever  heard  7 
None  have  ever  heard  it ;  and  I  say,  and  such 
are  the  authorities,  that  it  must  be  an  extreme 
case,  founded  upon  direct  assurance  npon  the 
professional  honor  of  counsel,  before  a. court 
will  allow  testimoayprtma /ocM  inadmissible 
to  be  admitted  under  th»  statement  that  here- 
after a  proper  foundation  wiU  be  laid. 

Mr.  Manager  BUTLBB.  Mr.  President,  I 
must  ask  that  the  usual  rule  shall  be  enforced 
here  ;  that  if  any  authorities  are  to  be  cited  by 
the  counsel  for  the  President  they  must  be 
cited  in  their  openings  so  that  we  can  have 
opportunity  to  reply  to  tbem,  and  not  after  I 
have  replied  have  anthorilaes  cited.  If  there 
are  none  I  will  go  on. 

The  CHIEF  JUSTICE.  Such  is  tbe  nn- 
doubted  rule. 

Mr.  STANBBRY.  I  think,  Mr.  Chief  Jus- 
tice, I  will  allow  this  qnesdoa  to  stand  without 
the  production  of  authorities. 

Mr.  Manager  BUTLBR.  Mr.  President  and 
Senators,  the  gravity  of  the  q  uastion  presented, 
being  more  than  the  mere  decision  of  a  given 
interrogatory,  has  induced  the  President's 
counsel  to  a^ue  it  at  loigth,  they  seeing  that 
largely  upon  this  question  and  the  testimony 
adduced  under  it  upon  one  of  the  articles  of 
this  imp«u!hineut  the  fate  of  their  cKent  may 
depend.  It  is  a  grave  question,  and  therefore 
I  must  ask  the  attention  of  the  Senate  and  the 
presiding  officer,  as  well  as  I  may,  to  some 
considerations  which  determine  it  in  my  mind. 

But  before  I  do  so  I  pray  leave  to  skotch  the 
exact  status  of  the  case  tip  to  the  point  at  which 
the  question  is  produced ;  and  I  may  say — I 
trust  without  offense— tbot  the  learned  counsel 
for  the  President  has  entirely  ignored  that 
status.  I  take  for  theevidsnoe  of  it  the  prop- 
ositions put  forward  in  the  answer  of  the  Pres- 
ident, the  papers  that  have  been  already  ad- 
duced, ana  the  testimony,  so  far  as  we  have 
gone.  It  appears,  then,  that  on  or  abont  the 
12th  day  of  August  last  past,  possibly  before 
the  President  conceived  the  idea  of  removing 
Edwin  M.  Stanton  from  office  at  all  hazards, 
claiming  the  power  and  right  to  do  so  against 
the  provisions  of  the  act  known  as  the  tennr* 
of  ci  vU  office  act,  he  uodertocd;  to  suspend  him 
under  that  act.  Therefore  tiia  decision  of  this 
question,  in  one  of  its  aspects,  will  decide  the 
great  question  here  at  issue  this  hour.  Is  that 
act,  up  to  this  time,  to  be  treated  as  a  law  of  the 
land,  as  au  act  of  Congress  valid  and  not  to  be 
infringed  by  any  executive  officer  whatever? 
Because,  if  it  is  a  law,  then  the  President  ad- 
mits that  he  undertook  to  remove  Mr.  Stanton 
in  violation  of  that  law,  and  that  he  issued  the 
order  to  General  Thomas  fbr  that^purpose,  fnd 
only  to  violate  it;  and  his  palliation  is  that  he 
meant  to  make  a  case  for  judicial  decision,  but 
to  do  so  he  intended  to  issue  the  order  to  Mr. 
Thomas,  and  Thomas  was,  under  it,  to  act  in 
violation  of  the  provisions  of  that  act.  Am  I 
not  right  npon  this  propositiQU? 

That  being  so,  then  we  have  him  on  his  part 
intending  to  violate  the  law;  we  have  aim, 
then,  issaiug  an  order  in!  vielatiea  of  the  Uw ; 


we  have  him  then  calling  to  ki*  aid,  to  cany 

out  the  violation  of  that  law,  an  officer  of  tha° 
Army. 

Now,  in  the  light  of  that  position,  what  is 
the  next  thing  we  find?  We  Und  that  he  issnes 
an  order  to  Lorenzo  Thomas  to  take  possession 
of  the  War  Department.  The  learned  counsel 
for  the  President  says  that  that  is  an  order  ia 
the  usual  form.  I  take  issue  wi^  him.  There 
are  certain  ear-marks  abont  that  order  which 
show  that  it  was  not  in  the  usual  form.  It  has 
in  it  words  of  imperative  command.  It  is  not 
simply,  "you  are  authorized  and  empowered 
to  take  possession  of  the  War  Departnaent ;" 
but  it  is  "you  will  immediately  — all  other 
things  being  laid  aside,  at  once,  whatever  may 
oppose — "you  will  immediately  enter  upon  the- 
dischai^  of  the  duties  of  that  office." 

Now,  we  must  take  another  thing  which 
appears  in  this  case  beyond  all  possiuility  of 
cavil,  and  that  is,  that  the  Presiaent  knew  at 
that  time  that  Mr.  Stanton  from  the_  first,  to 
wit,  on  the  12th  of  August  last,  clhin»ed  tbe 
right  not  to  be  put  out  of  that  ofBce,  ana  when, 
he  went  out  he  notified  the  President  solemnly 
that  he  only  went  out  in  obedience  to  superior, 
force.  To  get  him  out,  the  President  author- 
ized to  take  possession  the  General  of  the 
Army  of  the  United  States ;  and  that,  fbr  ali 
legal  purposes  and  fbr  all  actual  purposes,  was 
equivalent  to  using  tbe  fjaroe  of  the  whole  Army 
of  the  United  States  to  take  possession  of  thait 
office,  because  if  tbe  General  of  the  Army 
thought  that  the  order  was  legal,  he,  obeying 
the  orders  of  his  superior,  when  he  was  Ordered 
to  take  possession  by  force,  had  a  right  to  use 
the  whole  Army  of  the  United  States  to  enforce 
the  President's  order.  Therefore,  the  Preai> 
dent  was  notified  that  Mr.  Stanton  only  yielded 
his  office  at  first  to  superior  force ;  and  so  ha 
did  wisely  and  patriotically,  becanse  if  he  had 
not  yielded,  a  collision  mi^ht  have_  been 
brought  which  wonld  have  raised  a  civil  war, 
which  in  the  language  of  the  late  rebels  and 
Genei-al  Thomas,  is  an  "  oopleasantaeaa"  be- 
tween loyal  and  rebel  men. 

The  President  knew  that  Mr.  Stanton  at 
first  said,  "I  will  only  vield  Uiis  office  to 
superior  force."  Then  Mr.  Stanton  having 
thus  yielded  it,  tbe  General  of  th,)  Army  took 
possession,  and  on  the  action  of  the  Seaate  t^ 
(Seneral  vacated  it  is  obedience  to  the  high 
behest  of  the  Senate,  and  Mr.  Stanton  waa 
reinstated  in  itin  obedienoe  to  the  high  behest 
of  the  Senate,  and  bemg  there  he  was  atiU 
more  Certified  in  his  positioB  (ban  at  firsb 
If  he  would  not  yield  it  except  to.  soparior 
force  on  the  ISth  of  August,  1867,  do  yoa  be- 
lieve, Senators,  is  any  man  so  besotted  as  to 
believe  that  tbe  President  did  not  lutow  that 
Mr.  Stanton,  so  reinstated^  so  fortified,  BMaMk 
to  bold  the  office  against  everything  bat  foroe? 
The  President  had  been  notified  that  Staataa 
vielded  only  to  theGeneral  of  the  Army  |  wieUb 
lug  superior  force  he  had  seen  StantM  pat 
b^k  by  tbe  high  authority  of  the  Senate^  k* 
had  seen  Stanton  sustaiaed  by  a  v«te  of  tba 
Seaat<>,  dedariag  that  tbe  attempt  to  MOMva 
him  was  illegal  and  anooastitational  {  aad 
then,  for  the  porpoee  of  bringing  thia  to  an 
issue,  the  President  of  the  United  8tate»  ia> 
sued  his  order  to  General  Tbeiaast  aaotkef 
officer  of  the  Army,  "  Yoo  wiU.  imoiediaieli 
enter  upon  the  discharae  of  the  duties  of  tha 
War  Office."  What  Uiea?  Hebadeomete 
the  conclusion  to  violate  tbe  law  and  tailM 
possession  of  tbe  War  Office ;  he  had  ooeaeto 
the  condnsion  to  do  that  against  tbe  law  and 
in  violatioB  of  the  law;  he  had  seat  for 
Thomas,  and  ThonUis  had  agreed  widi  himto 
do  that  by  some  means  if  the  President  would 
give  him  the  order,  and  thus  we  have  the 
agreement  between  two  minds  to  do  an :nn> 
lawful  act ;  and  that,  I  believe,  is  the  definition, 
of  a  conspiracy  all  over  the  world. 

Let  me  restate  this.  You  have  the  determuMp 
tionon  the  partof  the  President  to  do  what  had 
been  declared  to  be,  and  is,  an  unlawful  act; 
yon  have  Thomas  consentiug ;  and  you  hare 
therefore  an  agreement  of  two  minds  to  do  aa 
unlawful  act ;  and  that  makes  a  conspiraeyi  M 
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fi»  M  I  nndentoitd  the  law  of  eonsoiraey.  So 
tlwt  npon  that  conspiracy  we  sboiud  rest  thia 
evidence  nnder  article  seveo,  which  alleges 
that— 

"Andrew  Johnwn"  •  •  •  •  "didunlaw- 
Mly  coDipire  with  one  Lorenzo  Thomas,  with  intent 
anlawfttll7  to  seiie,  take,  and  possess  the  property 
«r  the  United  States  in  the  Department  of  War  in 
the  costody  and  charge  of  Edwin  M.  Stanton." 

And  also  tinder  article  five,  which  alleges  a 
like  unlawful  consipiracy  not  alleging  that  in- 
tent. 

Then  there  is  another  groand  apon  which 
this  evidence  is  admissible,  and  that  is  upon 
the  groand  of  principal  and  agent.  Let  ns,  if 
yon  please,  examine  that  ground  for  a  few  mo- 
ments. The  President  claims  by  his  answer 
here  that  eyery  Secretary,  every  Attorney  Gen- 
eral, every  executive  officer  of  this  Govern- 
ment exists  by  his  will,  upoa  his  breath  only ; 
that  they  are  all  his  servants  only,  and  are  re- 
sponsible to  him  alone,  not  to  the  Senate  or 
Congress  pr  either  branch  of  Congress;  and 
be  may  remove  them  for  such  cause  as  he 
chooses ;  he  appoints  them  for  such  cause  as  he 
chooses  ;  and  he  claims  this  right  to  be  illimit- 
able and  uncontrollable,  and  he  says  in  his 
message  to  you  of  December  12,  1867,  that  if 
any  one  of  his  Secretaries  had  said  to  him  that 
he  would  not  Kree  with  him  upon  the  nncon- 
Btitutionality  of  the  act  of  March  2,  1867,  he 
would  have  turned  him  dut  at  once.  All  this 
had  passed  into  history,  and  Mr.  Thomas  knew 
that  as  well  as  anybody  else.  Now,  then,  what 
is  the  posidon  and  duties  of  a  Secretary  of 
War,  whether  ad  interim  or  permanent?  It 
is  that  he— 

"  Shall  perform  and  ezeeate  such  duties  as  shall 
firora  time  to  lime  be  enjoined  on  or  intrusted  to  him 
by  the  Pr«sid«nt  of  the  United  States  acreeably  to 
the  CenatUation"— 

Intraated  to  him  agreeably  to  the  Consdtu- 
tioo. 

"Relative  to  military  commissions,  or  to  the  land 
•r  oaval  farces,  sbips,  or  warlike  stores  of  the  United 
States,  or  such  other  matters  respeotinjt  military  or 
naval  alhirs  as  the  President  of  the  Unittd  States 
•liallaMigotathesaid.Deparlment,"  •  •  •  • 
"  and  that  the  said  priuoipal  officer  shall  eoadaot  the 
hufliuess  of  the  saiu  Department  in  suoh  manner  as 
the  President  of  the  United  Utatas  shall  from  lime 
to  timo  order  or  instmot." 

Therefore,  his  commission  is  to  do  precisely 
•8  the  President  desires  him  to  do  about  at:y- 
thing  that  pertains  to  the  War  Office,  and  he 
nands,  then,  as  the  agent  of  the  principal — to 
4o  what?  Ue  was  authorized  by  the  President 
k>  obtain  possession  of  the  War  Office.  Was 
he  authorized  to  do  anything  else  that  we  hear 
of  up  to  that  time?  No.  Be  was  to  obtain 
posseemoB  of  the  office.  Now,  what  do  we 
propose  to  show  by  thie  evidence?  Having 
ilMWB  that  Thomas  was  aothorized  to  obtaiu 
poeseision  of  the  office ;  having  shown  that  he 
bad  agreed  with  the  President  to  obtain  it ; 
kaving^ut  in  testimony  that  the  two  stood  to- 
gether in  the  parsnit  of  one  common  object. 
the  Ptesident  wanting  Thomas  to  get  in,  ana 
Tkomaa  wanting  to  get  in,  and  both  agreeing 
•ad  coneeftVng  means  together  to  get  in,  the 
question  is  whether,  nnder  every  rule  of  law, 
we  are  not  permitted  to  show  the  acts  and 
declarations,  however  naked  these  declarations 
may  be,  of  either  of  these  two  parties  about 
the  eovamen  object?  And  the  very  question 
preeuppoaes  that  we  are  only  to  ask  the  declar- 
ations of  Thomas  about  the  commoti  object. 
Bat  the  ease  does  not  quite  stop  here,  because 
we  sliall  shew  that  Thomas  was  then  talking 
about  to  execute  the  common  purpose.  We 
*sked  Mr.  Burlkior  if  he  was  a  friend  to 
Oeoeral  Thomas;  he  said  yes;  if  they  were 
intimate?  yes;  accustomed  to  visit  backward 
•nd  forward?  yes.  Governor  Moorhkad  has 
already  told  Ton  thatMr.  BcBi.aiGB  wasafriend 
of  the  President.  There  needed  somebody  to 
aid  In  thie  enterprise ;  some  moral  support  was 
wanted  in  this  enterprise;  and  we  propose  to 
i^Mnr  that  General  Thomas  was  endeavoring  to 
^et  one  of  the  members  of  the  House  of  Uep- 
reseutalirea  to  support  him  in  the  enterprise. 
and  was  laying  out  the  plan,  and  that  heaskea 
kitn  to  go  with  him  the  next  morning  and  aid 
Wm  in  the  enterprise,  and  be  there  aiding  and 


abetting  in  the  enterprise.  Such  is  the  tesU- 
mony  we  propose  to  show,  and  that  is  one  way 
in  which  we  propose  to  connect  the  President 
with  the  joint  enterprise.  Such  is  the  exact 
condition  of  things. 

Now,  having  shown  a  common  object, 
whethe*  a  lawful  or  unlawful  one  would 
make  no  difference  as  to  this  point ;  but,  as  I 
contend,  a  common,  unlawful  object,  and  hav- 
ing shown  the  two  parties  agreeing  upon  one 
thing,  having  shown  the  anthority  of  one  to 
the  other  to  do  an  act,  can  we  not  put  in  the 
declarations  of  both  parties  in  regard  to  that 
act?  Do  not  the  acts  of  one  become  the  acts 
of  the  other  ?  Take  the  testimony  we  put  in 
yesterday.  Why  did  not  my  learned  friends 
object  to  what  Thomas  said  to  Mr.  Stanton 
when  he  demanded  the  War  Office?  The 
President  was  not  there.  To  use  the  argu- 
ments of  the  learned  counsel  for  the  President, 
Thomas  was  not  upon  oath :  he  was  acting  in 
the  President's  absence.  Why  should  we  put 
in  the  act  of  Thomas  there  yesterday  ?  It  was 
because  he  was  doing  in  relation  to  the  thing 
itself. 

Mr.  STANBEBY.  That  was  within  the 
authority. 

Mr.  Manager  BUTLER.  Ah  I  that  was 
within  the  authority.  How  was  it  within  the 
authority  ?  It  was  within  the  authority  because 
the  President  had  commanded  him  to  take 
possession.  Now,  then,  I  want  to  show  the 
means  by  which  he  was  to  take  possession. 
How  was  that  to  be  done  ?  Why,  they  say 
(and  only  the  gravity  of  the  occasion  prevents 
me  from  believing  it  a  stupendous  joke)  we 
should  show  what  hp  said  by  calling  Thomas. 
On  the  trial  of  one  conspirator  call  the  other 
to  show  the  conspiracy  I  Was  that  ever  done 
in  any  court  upon  any  question  whatever,  ex- 
cept one  conspirator  turns  State's  evidence  or 
king's  evidence,  as  it  is  called  ?  and  Thomas, 
I  believe,  is  not  quite  bad  enough  to  do  that 
yet.     It  was  never  done  by  intelligent  counsel. 

These,  then,  are  the  foundations  on  which 
we  stand.  Now,  what  are  the  authorities  for 
receiving  these  declarations?  I  bold  in  my 
hand  Roscoe's  Criminal  Evidence,  and  I  pro- 
pose to  cite  it  npon  this  point :  that  we  are  not 
bound  to  put  in  all  our  evidence  at  once,  and 
that,  by  the  very  acts  and  declarations  of  the 
conspirators  themselves,  we  may  prove  the 
conspiracy: 

I  read  from  page  890 : 

"The  rule,  says  Mr.Starkte,  that  oneman  is  not  to 
be  affeoted  by  the  acts  anddoclarationBot'astr&nger, 
rests  ou  the  principles  of  the  purest  justioe" — 

"  Acts  and  declarations  of  a  stranger,"  yon 
will  observe — 

"and  allhoush  the  courts,  in  oases  of  conspiracy, 
Unvc.  out  of  convenience,  and  on  account  of  the  dim- 
cutty  in  otherwise  proving  the  guilt  of  the  parties, 
admitted  the  acta  and  declarations  of  striwRers  to  be 
given  in  evidence,  in  order  to  establish  tbo  foot  of  a 
conspiracy,  it  is  to  be  remembered  that  this  is  an 
invoraiou  of  the  usual  order,  for  the  sake  of  conven- 
ience, and  that  such  evidence  is,  in  the  result,  mate- 
rial 80  far  only  as  the  assent  of  the  accused  to  what 
bos  boon  done  by  others  is  proved." — 2  Stark,  £v., 
235,  second  edition. 

"  It  has  since  been  held  that  the  prosecutor  may 
either  prove  the  conspiracy  which  renders  the  acts 
of  the  conspiratora  admissi  ble  in  evidence,  or  he  may 
prove  the  acts  of  the  different  persons,  and  thus 
prove  the  oonqiiraey." 

And  we  have  attempted  to  prove  the  con- 
spiracy in  the  same  way. 

Again,  the  authority  says : 

"Where,  therefore,  a  party  met,  which  was  joined 
by  the  prisoner  the  next  day,  it  was  held,  that  di- 
rections given  by  one  of  the  party  on  the  day  of  their 
meotlDg,  as  to  where  they  were  to  go,  and  for  what 
purpose,  were  admissible,  and  the  case  was  said  to 
ail  within  Bex  m.  Hunt,  3  B.,  and  Aid.,  566,  where 
•videnoe  of  drilling  at  a  different  plsoo  two  days 
before,  and  hiding  an  obnoxious  person,  was  held 
reoeivable." 

The  answer  of  the  learned  connsel  to  the 
anthority  would  be  to  say,  *' those  were  acts." 
1  agree ;  but  declarations  simply  may  be  proof 
of  such  conspiracy.  Now,  then,  if  the  Senate 
believe  that  we  have  shown  any  common  pur- 
pose, which  is  all  that  is  necessary,  between  the 
Preiiident  and  Thomas,  then  this  authority 
which  we  find  on  page  893  is  in  point: 

"  The  cases  in  which  after  the  existence  of  a  oen- 
spiraoy  Is  ostablisbeck  and  the  partiaulardefendauti 


hav*  been  proved  to  have  been  portiei  to  it,  the  neti 

or  declarations  of  other  conspirators  may  be  given 
in  evidence  against  them,  have  already  been  eon- 
sidcrod  (vide  aHiB,  pp.  16-90.)  It  seoBS  to  make  no 
difforonco  as  to  the  admissibility  of  this  evidence, 
whether  the  other  conspirators  be  indicted  or  not, 
or  tried  or  not ;  for  the  making  of  them  codefcnd- 
ants  would  givono  additional  slrensth  to  their  dec- 
larations as  against  others." 

That  authority  answers  the  argument  of  the 
learned  counsel  for  the  defendant  when  he 
says  Thomas  is  not  here  on  trial.  No ;  but 
his  conspirator  is,  his  master  is,  his  principal 
is,  and  the  fact  that  he  is  not  present  makes 
no  difference  on  the  question  of  evidence.  The 
evidence  is  admissible  because  of  the  mutual 
agreement. 

To  show  that  this  doctrine  stands  npon  the 
same  groand,  as  well  in  civil  cases  as  in  crim- 
inal, 1  refer  next  to  2  Carrington  and  Payne, 
p.  232.  This  was  an  action  of  false  imprison- 
ment against  three  certain  defendants : 

"The  plaintiff's  ooaosel  wished  to  give  in  evidenecL 
that  several  weeks  after  all  the  defendants  had 
locked  the  plaintiff  up  in  the  cage,  the  defendant. 
Court,  said,  'I  will  tsJcc  care  that  neither  of  the 
Wrights  shall  have  a  bed  to  lie  on  before  the  end 
of  six  months.'  At  the  time  this  wa*  said  the  other 
defendants  were  not  present." 

These  three  men  had  engaged  in  locking  a 
man  up  in  jail,  and  weeks  afterward  one  of 
the  detendants  made  a  declaration  as  to  his 
purpose,  and  that  was  to  oppress  the  party 
injured  by  keeping  bimlockea  up  and  putting 
him  to  bodily  incouveaience. 

"Jervis,  for  the  defendants,  ohjeotod  that  thia  dec- 
laration of  the  defendant.  Court,  ought  not  to  be 
received  In  evidence,  because  it  was  made  in  the 
absence  of  the  other  defendants." 

•       ••••**••       • 

"  Qabkow,  B.— I  am  of  opinion  that  this  declara- 
tion of  the  defendant,  Court,  is  evidence.  It  is  ne- 
cessary that  the  plaintiff  should  connect  all  the 
defendants  as  joint  trespassers  in  the  fact  of  impris- 
onment ;  and,  having  done  so,  1  must  reccivo  in  evi- 
dence anything  that  either  of  the  defendants  said 
relative  to  the  trespass,  tbongh  in  the  absence  of  the 
others.  So  moob  as  to  the  law.  On  the  hardship  of 
the  cose  I  need  only  say  that  if  the  law  were  not  so, 
a  man  going  to  do  another  an  injury  might  proclaim 
his  manoe  in  the  market-plaoe  and  yet  shut  out  evi- 
dence of  such  malioe  from  the  oonaidention  of  the 
jury  by  only  associating  himself  in  the  tr,'u>saot!<>n 
with  other  persons  a  shade  less  guilty  than  himself; 
and  persons  may  alwaysavoidlhedeclarations  of  the 
malioe  of  their  codefeudaata  operating  against 
thorn  by  taking  care  not  to  be  concerired  in  tho  doing 
of  things  which  they  cannot  afterward  jus|^fy." 

Is  not  this  case  precisely  in  point  with  ours, 
only  a  hundred  limes  stronger?  But  I  maybe 
answered  that  that  is  an  English  case.*  Well, 
I  have  here  a  United  States  case,  the  case  of 
the  United  States  vs.  Gooding,  12  Wheaton ;  I 
shall  read  from  pages  469  and  470.  Let  me 
stale  the  case.  One  Gooding  had  fitted  out  at 
Baltimore  a  slaver  called  the  General  Winder — 
and  I  may  say,  in  passing,  a  very  proper  name 
for  it — and  having  fitted  her  out  be  sent  her  to 
the  West  Indies,  and  there  being  at  the  West 
Indies,  before  she  started  on  her  voyage  to 
Africa,  the  captain  undertook  to  tell  a  witness 
on  what  voyage  she  was  going,  where  she  was 
bound  i  the  evidence  offered  being: 

"That  be.  Captain  Coit,  was  at  St.  Thomas  while 
the  General  Winder  was  at  that  island,  la  September, 
1824,  and  was  iru<^uently  oa  tward  the  vessel  at  tbat 
time ;  that  Captain  ilill,  the  master  of  the  vessel, 
then  and  there  proposed  to  the  witness  to  engage  on 
board  the  Qcneral  Winder  as  mate  for  the  voyage 
then  in  progress,  and  described  the  sane  to  be  a  voy- 
age to  tho  coast  of  Africa  tor  slaves,  and  tlienee  back 
to  Trinidad  do  Cuba;  that  he  offered  to  the  witness 
seventy  dollars  per  montb^  and  five  dollars  per  head 
for  evory  prime  slave  which  should  be  brought  to 
Cuba;  tbat  on  the  witness  inquiring  who  would  see 
tho  crew  paid  in  theevent  of  adisaster  attending  tlie 
voyage.  Captain  Hill  replied,  '  Uncle  John,'  mean- 
ing (as  the  witness  understood)  John  tioodlng,  the 
defendant." 

The  defendant  being  in  Baltimore  at  that 
time.  The  fimt  point  taken  in  this  case  was 
that  the  act  of  hiring  a  man  to  be  a  mate  was 
in  the  scope  of  bis  authority  ;  and  the  saoond 
point  was  that  telling  who  would  pay  him  was 
a  declaration  of  one  of  the  principals,  of  one 
of  the  conspirators,  if  you  please,  of  one  parly 
engaged  in  a  joint  transaction  with  the  other. 
Upon  that  the  court  say : 

"Those  declarations  and  explanations  are  aa  much 
within  the  scope  of  the  authority  as  theaot  of  hiring 
itself.  Our  opinion  of  the  admissibility  of  thia  ori- 
donoo  proceeds  upon  the  ground  that  these  were  not 
the  naked  declarations  of  the  master,  Qnaocompani«d 
with  his  acta  in    that  capacity,  but   deolaratioas 
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Muplad  with  procMdings  for  the  ottieota  of  th*  voy- 
•ce.  and  while  it  was  in  proicres*.  We  sire  no  opinion 
■pon  the  point  whether  mere  declarationa  under 
other  eiicamatuieeg  woald  hare  been  admimible." 

Now,  let  us  Bee  the  condition  of  General 
Thoreiaa.  He  had  been  on  the  21st  of  Febru- 
ary ordered  to  take  possession  '•  immediately," 
at  once.  He  had  gone  to  a  friend  of  his,  Mr. 
Bi'RLEiCH,  and  wanted  bim  to  aid  him  in  this 
object.  He  was  hiring  a  mate,  if  yon  please, 
on  that  voyage,  precisely  within  the  case  of 
Gooding.  He  was  wanting  somebody  to  aid 
him;  and  he  tbercapon  describes  to  Burleigh 
the  Toyage;  that  it  was  to  be  a  slaver's  voyage ; 
what  he  was  to  pay ;  bow  it  was  to  be  received ; 
how  he  was  to  seize  the  slave;  or,  in  other 
words,  ho  w  be  is  to  seize  the  War  Department ; 
and  we  offer  to  put  these  things  in  evidence  by 
his  declarations. 

I  have  but  one  authority  more,  and  I  will 
cease  troubling  the  Senate  upon  this  point.  I 
read  frora  8  Qreenleaf  on  Evidence,  section 
ninety- three: 

"  The  evidence  in  proof  of  a  oonnpimcjr  will  f  en- 
erally,  from  the  natore  of  the  ease,  do 'circumstan- 
tial.' Thoa^h  the  eoiaman  deaisn  ia  the  eaaenoe  of 
the  eharge.  it  ii  not  oi-oeesarsr  to  prove  that  the  de- 
fendants came  tocether  and  actually  agreed  in  terms 
te  have  that  destgn  and  to  pursue  it  by  eommon 
means.  If  it  bo  proved  that  the  defendants  pursued 
by  their  acts  the  same  ohiecL  often  by  the  same 
ninuis,  one  performiotone  part  and  another  another 
part  of  the  same,  so  as  to  eomplete  it  with  a  view  to 
the  attainment  of  that  same  ohjeet,  the  jury  will  Iw 
justified  in  the  conclusion  that  they  wereongasod  in 
a  conspiracy  to  effeot  that  object." 

Almost  io  the  language  of  this  aathority  the 
object  was  to  get.  the  War  Department. at  all 
hazards.  That  is  agreed ;  that  is  in  the  Presi- 
dent's answer.  It  ia  there  said  to  be  a  high 
constitutional  prerogative  to  do  it  t  They  had 
been  notified  that  Stanton  would  hold  it  by 
force,  as,  thank  God,  up  to  this  hour,  he  has 
held  it  against  these  conspirators  j  and  being 
notified  that  he  would  not  deliver  it  except  to 
force,  they  then  started  out  to  devise  ways  and 
means,  andweshallshowyou,  and  by  these  very 
conversations  with  this  very  person, Thomas  de- 
clared that  if  he  had  not  been  arrested  by  th^ 
intervention  of  the  courts  he  would  have  used 
force  on  the  morning  when  he  was  there,  as 
has  been  shown. 

Now,  are  we,  upon  the  trial  of  this  issue,  to 
be  told  that  the  President  of  the  United  States 
can  employ  men  to  go  to  do  this,  that,  and  the 
other,  which  is  illegal,  admitted  to  be  illegal, 
nnless  the  law  is  unconstitutioaal,  and  tueu 
turn  back  upon  us  and  say,  "  Uh,  you  (atnuot 
put  in  what  my  agents  said  while  they  were 
pursuing  this  thing,  while  they  were  getting 
together  means  to  execute  my  will."  Let  me 
illustrate  for  a  moment.  This  ia  only  to  Bitb- 
LGiGH.  Suppose  Thomas  had  gone  to  get  the 
commander  of  this  department.  General  Em- 
ory, with  bis  forces.  Suppose  he  had  said  to 
him,  "1  want  you  to  come  to-morrow  to  aid 
me  and  see  me  take  thif  Department  by  force," 
could  we  not  put  that  in?  Is  this  objected  to 
becaiu«  he  only  asked  Mr.  BuausiaBir  If  he 
kept  asking  men  enough  to  go  with  him  he  would 
have  had  enough,  as  he  thought  he  had,  until 
the  haad  of  the  law  was  laid  upon  him.  There- 
fore I  respectfully  answer  the  question  put  by 
tlio  learned  Senator  that  we  have  connected  and 
do  expect  to  tsonnect  the  President  with  this 
by  a  series  of  acts,  a  series  of  declarations,  a 
series  of  operations  which  will  leave  no  doubt 
on  the  miiMl  of  auy  Senator  what  this  purpose 
was.  But  we  claim,  further,  that  there  is  no 
duabt  upon  any  man's  mind  what  the  purpose 
was  at  toat  hour. 

I  deeire,  in  dosing,  simply  to  call  your  at- 
tention to  the  opening  address  of  the  Attorney 
General — I  beg  parwio,  the  learned  counsel 
for  the  defendant ;  he  will  pardon  me,  but  I 
have  been  so  accustomed  to  meet  him  in  other 
relations  that  I  sometimes  forgeL  Ue  says 
that  we  have  now  got  to  a  question  of  law  tit 
to  be  argued  by  lawyers  to  lawyers,  implying 
that  all  other  questious  v  >icb  have  been  areued 
before  this  high  court,  as  he  insists  upon  calling 
it,  have  not  been  fit  to  be  argued  either  by 
Uwjera  cr  to  lawyers.   .  It  is  fur  you  to  defend 


yourselves  firom  that  sort  of  imputation.  I 
had  supposed  the  great  questions  we  had  been 
arguing  were  not  only  fit  to  be  aigued  by  law- 
yers to  lawyers,  but  by  statesmen  to  statesmen, 
by  the  Representatives  of  the  people  to  the 
Senators  of  the  United  States.  And  I  insist 
that  this  quesuon  is  not  one  to  be  narrowed 
down  to  the  attorney's  office,  but  is  to  be 
viewed  in  the  light  of  the  law  and  enlightened 
jurisprudence  as  it  will  be  administered  by  the 
Senate  of  the  United  States. 

The  question  for  you  to  determine  is,  will 
this  evidence  aid  you,  for  you  are  both  court 
and  jury ;  this  is  not  a  case  where  the  court 
rule  one  way  and  the  jury  may  go  another; 
but  you  are  both  court  and  jury — will  this  evi- 
dence enlighten  you  if  you  hear  from  this  Sec- 
retary ad  interim  as  to  what  he  was  doing  and 
intending  to  do  in  this  matter,  joint  enterprise 
of  himself  and  the  President.  Will  it  enlighten 
^ou  upon  the  judgment  you  are  to  render?  If 
it  will  not,  then  you  will  say  so,  and  vote  that 
it  shall  not  be  heard,  and  the  people's  case 
will  not  be  brought  before  the  Senate.  If  on 
the  contrary,  it  will  enlighten  you,  then  I  re- 
spectfully and  earnestly  urge  that  it  may  be 
received.  And  in  this  we  are  fortunate  in 
being  sustained  by  the  high  authority  of  the 
presiding  officer.  I  had  supposed  this  ques- 
tion was  ruled  and  settled  yesterday,  and  hardly 
expected  to  debate  it  this  morning.  All  I  can 
say  is,  as  the  decision  is  made,  however  much 
I  might  have  objected  to  the  mode  in  which  it 
was  made,  I  respectfully  submit  tlare  decigua 
let  the  decision  stand,  in  the  language  of  the 
rule,  as  the  judgment  of  the  Senate. 

Mr.  CURTIS.  Mr.  Chief  Justice,  I  ask  to 
have  the  question  propounded  by  the  honor- 
able Managers  reaa.  It  is  long,  and  consists 
of  different  parts,  and  I  desire  it  to  be  dis- 
tinctly understood  before  I  speak  to  it. 

The  CHIEF  JUSTICE.  TheSecretary  will 
read  the  question  propounded  by  Mr.  Manager 
BuTLEB  to  the  witness. 

The  Secretary  read  as  follows : 

"  7oa  said  yesterday,  in  answer  to  my  qaeetion, 
that  you  had  a  conversation  with  Oeneral  Lorenso 
Thomas  on  the  evening  of  the  21st  of  February  last. 
State  if  he  aaid  anythint  as  to  the  means  by  which 
he  intended  to  obtain,  or  was  diraeted  by  the  Presi- 
dent to  obtain,  potuotMion  of  the  War  Department. 
If  so,  state  wliat  he  aaid  as  nearly  as  yon  can." 

Mr.  CURTIS.  Mr.  Chief  Justice  and  Sen- 
ators, you  will  observe  that  this  question  cou- 
tains  two  distinct  branches.  The  first  inquires 
of  the  witness  for  declarations  of  Geueral 
Thomas  respecting  his  own  inteut.  The  second 
iuquires  of  the  wituess  for  declarations  of  Gen- 
eral Thomas  respecting  direcuoos  given  to  him 
by  the  President.  In  reference  to  the  first 
branch,  that  is,  the  separate  aud  independent 
intent  of  General  Thomas  himself,  I  am  not 
aware  that  its  subject-matter  is  anywhere  put 
in  issue  by  the  articles.  General  Thomas  is 
not  on  trial.  It  is  the  President  who  is  on 
trial.  It  is  his  intentions  or  directions,  the 
means,  the  unlawful  meaqs,  which  he  is  charged 
with  having  adopted  and  endeavored  to  carry 
into  effect,  which  constitute  criminality  in  those 
articles  which  relate  at  all  to  this  subject^  and 
therefore  it  seems  to  me  that  it  is  a  suQicient 
objection  to  the  first  part  of  this  question  that 
it  relates  to  a  subject-matter  wholly  immaterial, 
and  which,  if  proved  by  legitimate  evidence, 
ought  in  no  manner  to  affect  the  case  of  the 
President.  The  Presideut  is  not  charged  here 
with  any  ill  intentions  or  illegal  intentions  of 
General  Thomas  ^  he  is  charged  here  with  his 
own  illegal  intentions ;  with  them  alone  can  he 
be  charged ;  and  therefore  I  respectfully  sub- 
mit to  Senators  that  that  branch  of  the  question 
which  seeks  to  draw  into  this  case  evitfence  of 
the  intentions  of  General  Thomas,  aside  from 
instructions  given  to  him  or  views  communi- 
cated to  him  by  the  President  himself,  is  utterly 
immaterial,  and  ought  not  to  be  allowed  to  be 
proved  by  any  evidence,  whether  competent  or 
incompetent. 

In  the  next  place,  I  submit  that  the  evidence 
which  is  offered  to  prove  the  intention  of  Gen- 
erid  Thomas,  if  that  fact  were  in  issue  here, 


and  could,  when  proved,  have  any  effect  apoa- 
the  President's  case,  is  not  of  an  admissible 
character.  The  intent  of  a  party,  as  every 
lawyer  knows,  is  a  fact,  and  it  is  a  fact  to  be 
proved  by  legal  and  admissible.evidence,  just 
as  much  as  any  other  fact.  It  is  natural  for  a 
person  not  a  lawyer  to  say  that  the  true  way  to 
ascertain  a  man's  intent  is  to  take  what  he 
sa^s  is  his  intent ;  because  intent  is  a  state  of 
mind,  and  when  that  is  expressed  that  expres- 
sion is  fit  evidence  of  it.  All  that  is  true ;  but 
inasmuch  as  it  is  not  sworn  evidence  of  it,  in- 
asmuch as  it  is  not  given  by  the  man  when  on 
the  stand  in  the  presence  of  the  accused  and 
with  opportunity  for  cross-examination,  it  is 
no  evidence  at  all,  unless  you  can  bring  the 
case  within  one  of  the  exceptions  which  exist 
in  the  law ;  one  of  these  exceptions,  as  has 
been  said  by  my  associate  counsel,  being  the 
case  of  principal  aud  agent ;  the  other  the 
case  of  coconspirators. 

I  do  not  propose  to  go  over  the  argument 
which  was  so  clearly  and  forcibly  put,  as  it 
seeins  to  me,  by  my  associate,  who  opened  it. 
I  think  Senators  must  have  understood  per- 
fectly well  the  grounds  upon  which  it  is  our 
intention  to  rest  this  objection  to  the  declara- 
tions of  General  Thomas  so  far  as  regards  hia 
own  intent,  that  he  was  not  the  agent  of  th^ 
President,  that  he  received  from  a  superior 
officer  an  order  to  do  a  certain  thing,  and  in 
no  sense  thereby  became  an  agent  of  that 
superior  officer,  nor  did  that  superior  officer 
become  accountable  for  the  manner  in  which 
he  might  carry  out  that  order ;  and  that  this  is 
specially  true  when  the  nature  of  the  order  is 
nothinij;  but  the  designation  of  one  public  officer 
to  notify  another  pnblio  officer  that  he  has 
been  designated  to  aiscfaarge  the  duties  of  the 
office  from  which  the  latter  has  been  removed; 
in  which  case  whatever  this  designated  person 
may  do  he  does  on  his  own  account  and  by 
force  of  his  own  views  of  how  the  authority  is 
to  be  carried  out  unless  he  has  received  some 
special  instructions  in  regard  to  the  mode  of 
carrying  them  out. 

We  submit,  then,  in  the  first  place,  that  tli« 
intentions  of  General  Thomas  are  immaterial, 
and  the  President  cannot  be  affected  by  tfa«m; 
and  secondly,  if  they  be  material,  they  mast  be 
proved  by  sworn  evidence,  aud  not  by  hearsay 
statements. 

The  other  part,  Senators,  of  the  qaestion 
appears  to  me  to  admit  of  even  less  doabt  p 
and  that  part  is  attempting  to  inquire  of  thlft' 
witness  what  was  said  by  General  Thomas  rai 
specting  directions  or  instructions  given  to  his 
by  the  President,  which  presents  the  naked 
case  of  an  attempt  to  prove  an  authority  of  an 
agent  by  the  agent's  own  declarations.  The 
question  is  whetjierthe  President  gave  instnc- 
tions  to  General  Thomas  in  reeard  to  the  par* 
tidular  manner  or  means  by  which  this  ordea 
was  to  be  carried  out.  Upon  its  face  the  ordec 
is  intelligible.  We  understand  it  to  bs  in  the 
usual  form.  There  is  no  allusion  made  to  thri 
exercise  of  force,  threats,  or  intimidation  of 
any  kind.  Now  they  propose  to  superadd  t« 
this  written  order,  by  means  of  the  declarationa 
of  the  agent  himself,  that  he  had  an  aothoritjr 
to  use  threats,  intimidation,  or  force;  and  n« 
lawyer  will  say  that  that  can  be  done  uolcsa 
there  ia  first  laid  the  foundation  for  it  byskow- 
ing  that  the  two  parties  were  connected  to- 
gether as  coconspirators.  I  agree  that  if  they 
could  show  a  conspiracy  between  the  President 
and  General  Thomas  to  which  these  declarat 
tions  relate,  then  the  declarations  of  one  of 
them  iu  reference  to  the  subject-matter  of  tliat 
conspiracy  would  be  evidence  against  the  other. 

Now,  what  is  the  case  as  it  stands  here  be- 
fore you,  and  as  is  asserted  by  the  honorable 
Manager  himself?  He  starts  out  with  the 
proposition  that  the  President  in  his  answer 
has  admitted  his  intention  to  remove  Mr.  Stan- 
ton from  office.  That,  he  says,  was  an  illegal 
intention.  That,  he  says,  was  an  intention  to 
be  carried  out  by  means  of  the  order  given  to 
General  Thomas;  and  when  the  President,  he 
lAySi  ipvve  Ihat  order  to  General  Ihosnas,  «iid 
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Supplement  to 


Omienki  Thomas  accepted  it  and  undertook 
to  execute  it,  there  was  an  agreement  between 
them  to  do  an  illegal  act.  What  was  the  ille- 
gal act  which  thns  far  we  have  got  what  he 
calls  a  eonspiracv  to  do?  It  was  to  remove 
Mr.  Stanton ;  and,  if  that  be  contrary  to  the 
tenore-of-office  act,  that,  when  accomplished, 
may  be  an  illegal  act.  But  is  that  the  illegal 
act  which  they  are  now  undertaking  to  prove? 
Is  that  the  extent  of  the  conspiracy  which  they 
arenownndertahingtosbow?  Notatatl.  They 
are  {Mssing  altogether  beyond  that.  They  now 
andertake  to  say  "We  will  show  that  he  con- 
Spired  with  General  Thomas  to  remove  Mr. 
Stanton  by  force,  threats,  or  intimidation,  and 
titos  to  commit  a  totally  distinct  crime  under 
the  conspiracy  act"  That  is  the  conspiracy 
which  they  propose  to  show.  Having  shown 
only  an  agreement  to  remove  Mr.  Stanton,  and 
atarting  with  that  agreement,  which  of  coarse 
makes  the  entire  limits  of  the  conspiracy,  as 
fheyoktlit,  of  which  tbey  have  given  evidence, 
•11  oirenmscribed  within  this  intention  merely 
to  remove  Mr.  Stanton,  they  now  graft  oa  to 
that  by  a  pnre  and  mere  assumption'a  conspir- 
tej  to  remove  him  by  force ;  and  so,  having 
proved  a  conspiracy  to  remove  him  without 
rorce,  we  will  now  give  in  evidence  the  declara- 
tions of  these  coconspirators  to  show  a  conspir- 
tiej  to  remove  hira  with  force.  I  respectfully 
•nbmit  they  have  then  traveled  out  of  tne  limits 
of  (he  conspiracy  which  they  themselves  pretend 
titer  have  given  any  evidence  of;  and  as  soon 
as  they  get  out  of  the  limits  of  that  conspiracy 
w^oh  they  allege  and  say  they  have  given  some 

Sroof  of,  and  advance  to  another  and  totally 
ifferent  conspiracy,  namely,  the  conspiracy  to 
tarn  ont  Mr.  Stanton  by  force,  then  tney  must 

S've  Bome  evidence  of  that  other  conspiracy 
rfbw  the^  can  use  the  declarations  of  either 
•f  the  putaes  to  it  as  evidence  against  the  Pres- 
ident. 

But.  Senatbrs, -I  do  not  think  this  thing 
ihoald  be  left  here.  It  is  an  entire  misooncep- 
tton  of  the  relations  of  these  two  parties,  the 
Commander-in-Chief  and  a  snbordinate  officer, 
one  receiving  an  order  from  the  other,  under 
any  cifvnmstanees  which  appear  here,  Or  which 
there  is  any  evidence  here  tending  to  prove,  to 
eall  it  •  conspiracy.  The  learned  Manager  has 
nidt  "If  I  show  an  agreement  between  two 
persons  to  do  an  unlawful  act  that  is  a  con- 
nmaoy,  is  it  not?"^  It  may  be ;  but  when  the 
Commander-in-Chief  gives  an  order  to  a  snbor- 
4iaate  officer  to  do  an  act,  and  the  snbordi* 
mte  officer  goes  to  do  it,  is  that  done  by  agree- 
»eat  between  them  ?  Does  it  derive  its  force 
•nd  character  and  operation  from  any  agree- 
■tent  between  them,  any  concurrence  of  their 
■dnds  by  which  the  two  parties  assent  and 
*pt»  tog«tiier  so  as  to  accomplish  something 
whicb  without  that  assent  and  agreement  could 
aotbedone?  Is  it  not  as  plain  as  day  that 
military  obedience  is  not  conspiracy  and  can- 
not be  conspiracy  ?  Is  it  not  as  plain  as  day 
that  it  is  the  duty  of  the  subordinate  officer 
when  he  receives  an  order  from  his  commander 
to  «x«eate  that  order? 

My  aMomatA  [Mr.  Gvsrts]  suggests  to  me 
that,  •■  is  »  well-known  teat,  and  will,  no 
doobt,  appear  in  the  course  of  the  proceedings, 
when  General  Grant  received  an  order  irom 
the  President  to  take  this  same  place,  he  pnt 
it  apon  the  ground  of  military  obedience.  VVas 
that  a  conspiracy  ?  Senators,  there  can  be  no 
■nch  thing  as  a  conspiracy  betweeq  the  Com- 
mander-in-Chief and  a  subordinate  officer,  aris- 
mg  simply  iirom  the  fact  that  the  Commander- 
ia- Chief  issues  an  order  and  the  subordinate 
officer  obeys  it  Therefore  I  respectfiilly  sub- 
mit that  the  honorable  Managers  nave  not  only 
proved  not  even  the  conqtiracy  to  remove  Mr. 
BCanton  without  force,  but  they  have  offered 
■o  evidence  here  tending  to  prove  any  con- 
spiracyatall.  It  rests  exactly  where  the  written 
orders  place  it ;  an  order  from  a  superior  offi- 
cer to  an  inferior  officer  and  an  assent  by  him 
to  execute  diat  order. 

It  haa  been  said  by  the  learned  Manager  in 
te  ooaiae  of  hia  argument  that  w«  ought  to 


have  objected,  if  we  took  this  view  of  the  case, 
to  the  declarations  made  by  General  Thomas 
when  he  went  to  the  War  Department  on  Sat- 
urday, the  22d  of  February.  We  could  not 
make  any  objection  to  what  he  then  said.  It 
was  competent  evidence.  He  was  there  in 
pursnance  of  the  order  given  to  him  by  the 
President.  He  was  doing  what  the  President 
authorized  him  to  do,  namely,  delivering  one 
order  to  Mr.  Stanton,  ne  being  for  that  purpose 
merely  the  messenger  of  the  President ;  and, 
having  executed  that,  to  take  possession  nnder 
the  other  order.  Of  course  he  authorized  him 
to  demand  possession,  and  he  did  demand  it; 
but  that  demand  was  as  much  an  act  and  as 
capable  of  proof  and  proper  to  be  proved  aa 
any  other  act.  Therefore  we  could  have  taken 
no  such  exception  ;  it  could  not  have  come  at 
all  withhi  the  range  of  any  of  the  objections 
which  we  now  take. 

The  learned  Manager  relies,  also,  on  certain 
anthoritics  which  he  has  produced  from  the 
books.  The  first  is  a  case  stated  in  Roscoe's 
Criminal  Bvidence ;  page  890, 1  think,  he  read 
from,  showing  that  nnder  some  circumstances 
the  acts  of  coconspirators,  ^en  before  the 
person  on  trial  had  joined  the  conspiracy,  may 
be  proved.  _  I  see  no  difficulty  in  that.  The 
first  thing  is  to  prove  a  conspiracy,  which  is 
a  separate  and  independent  fact,  or  may  be 
wholly  separate  and  independent  from  the 
evidence  by  which  you  prove  the  other  step, 
namely,  that  a  particular  person  joined  in  it. 
In  that  case  the  Government  undertook  to  show, 
in  the  first  place,  that  there  was  a  conspiracy. 
They  proved  it  by  the  assembling  together  of 
a  body  of  men  for  the  purpose  of  military 
training,  &c.  Having  proved  that  there  was  a 
conspiracy,  they  then  took  the,  necessary  step 
to  show  that  the  accnsed  on  a  subsequent  day 
joined  himself  in  that  conspiracy.  That  was 
all  regnlar  and  proper. 

If  they  will  take  the  first  Aep  here  and  in 
support  of  their  articles  undertake  to  show  by 
evidence  a  conspiracy  between  the  President 
and  General  Thomas,  when  the_y  have  done 
that  they  may  go  on  and  give  evidence  of  the 
declarations  of  one  or  both  of  them  to  charge 
the  other;  but  ttntil  they  do  I  submit  that  they 
cannot  give  such  evidence. 

The  case  from  2  Carrington  and  Payne  was 
a  case  of  a  joint  act  of  three  persons  falsely 
imprisoning  a  fourth.  There  was  the  con- 
spiracy ;  there  was  the  false  imprisonment,  the 
iMegal  act,  done  in  pursuance  of  the  con- 
spiracy ;  and  the  court  decided  that  a  declara- 
tion made  subsequent  to  the  imprisonment  as 
to  what  the  intentions  of  the  parties  were  and 
how  they  intended  to  carry  it  out  would  be 
admissible  against  the  others,  all  of  which  falls 
easily  within  the  same  rule. 

The  case  from  12  Wheaton  was  one  where 
the  owner  of  a  ship  having  authorized  the 
master  to  fit  ont  a  vessel,  the  declarations  of 
the  master  were  given  in  evidence  to  show  the 
object  and  intentions  of  the  voyage.  Unques- 
tionably, if  he  had  made  him  his  agent  to  carry 
on  a  slaving  voyage  he  made  him  his  agent  to 
do  all  acts  necessary  to  carry  it  out.  What 
was  the  act  that  was  given  in  evidence?  It 
was  an  attempt  to  engage  a  person  to  go  on  a 
slave-trading  voyage  in  a  subordinate  capacity. 
In  the  conrse  of  that  attempt  he  stated  to  him 
what  the  character  and  purposes  of  the  voyage 
were ;  but  it  was  an  act  which  he  was  engaged 
in,  an  act  within  the  scope  of  his  authority  to 
carry  on  the  voyage  and  to  engage  persons  to 
assist  him  in  doing  so.  .  This,  also,  mils  easily 
within  the  scope  of  the  principles  upon  which 
we  rely. 

We  snbtiiit,  then,  to  the  Senate  that  neither 
of  these  questions  should  be  allowed  to  be  put 
to  this  witness.  I  ought  to  say,  and  I  am  re- 
minded by  one  of  my  associates  to  say,  that  the 
statement  by  the  honorable  Manager  that  the 
answer  of  the  President  admits  his  intention 
to  ren»ove  Mr.  Stanton  from  office  illegally 
and  at  all  hazards  is  not  true.  The  honorable 
Manager  is  mistaken  if  he  has  so  read  the  an- 
swer.   The  answer  distinctly  says,  in  the  first 


place,  that  the  President  believed,  after  the 
greatest  consideration,  that  Mr.  Stanton's  case 
was  not  within  the  tenure-of-office  act;  and 
the  answer  further  says  that  he  never  author- 
ized General  Thomas  to  employ  threats  force, 
or  intimidation,  and  if  the  honorable  jVlauager 
refers  to  the  answer  as  his  evidence  for  one 
purpose  he  must  take  it  as  it  stands. 

Mr.  Manager  BINGHAM.  Mr.  President 
and  Senators,  I  had  occasion  to  remark  yes- 
terday, upon  the  ruling  of  the  presiding  officer 
of  the  Senate,  that  the  Managers  on  Uie  part 
of  the  Honge  had  no  canseof  complaint  touch* 
ing  that  ruling,  which  had  relation  to  the  intro- 
duction of  this  testimony.  I  said  it.  Senators, 
because  I  was  assured  when  I  did  say  it,  that  the 
ruling  of  the  presiding  officer  stands  upon  all 
the  authorities,  English  and  American,  and 
upon  that  point  I  challenge  to-day  any  author- 
ity to  call  in  question  the  ruling  that  the  testi- 
mony this  morning  objected  to,  and  ruled  a* 
admissible  yesterday  by  the  presiding  officer, 
is  not  admissible. 

I  have  listened  with  due  attention  to  the 
learned  gentlemen  who  have  argued  in  support 
of  this  objection.  Admitting  their  premises, 
it  might  be  but  just  to  them  to  say  that  their 
ooncmsions  follow ;  but,  Senators,  I  deny  their 
premises.  There  is  nothing  in  the  record  that 
justifies  that  they  shall  assume  here,  for  the 
purposes  of  this  question,  that  we  are  ie> 
stricted  jis  was  intimated  by  the  learned  connse! 
for  the  President,  to  the  article  which  alleges 
that  this  conspiracy  was  to  be  executed  oy 
force.  There  is  nothing'  in  this  case,  aa  it 
stands  before  the  Senate,  that  justifies  the 
assumption  diat  the  Senate  is  to  be  restricted 
in  the  decision  of  this  question  to  the  other 
article  which  alleges  that  this  conspiracy  was 
to  be  exercised  by  threats  and  intimidation. 
There  is  nothing  in  the  question  propoanded 
by  my  associate  to  the  witness  which  justifies 
the  assumption  made  here  that  the  witness  is 
to  testify  that  any  force  was  to  be'em[4oyed  at 
all,  although,  if  he  were  so  to  testify,  I  claim 
upon  the  authorities,  and  upon  all  the  author- 
ities, that  the  testimony  is  admissible. 

The  Senate  will  notice  that  in  article  five 
there  is  no  averment  of  force,  there  is  no 
averment  of  threat  or  intimidation.  Ther«  is 
simply  an  averment  in  article  five  of  an  unlaw- 
ful conspiracy  entered  into  between  theaocdsed 
and  Lorenzo  Thomas  to  violate  the  tenure-of- 
office  act.  My  associate  was  right  upon  all 
authority,  and  it  is  conceded,  that  if  two  or 
more  agree  together  to  violate  a  law  of  the 
land  it  is  a  conspiracy.  That  is  the  point  we 
make  here.  In  article  five  there  is  no  aver- 
ment of  force,  nor  is  any  needed ;  there  is  no 
averment  of  threat  or  intimidation,  nor  is  any 
needed ;  but  there  is  simply  an  averment  nf  a 
conspiracy  entered  into  between  the  accuaed 
and  Lorenzo  Thomas,  and  other  persons  un- 
known to  the  House  of  Representatives  to  pre- 
vent the  execution  of  the  tennre-of-office  net. 
That  act  declares  that  a  removal,  appointment, 
or  employment,  made  or  had,  contrary  to  the 
act,  or  an  interference,  if  you  please,  with  the 
provisions  of  the  act  and  contrary  to  ite  require- 
ments, shall  be  a  misdemeanor  on  the  part  of 
any  man.  Of  course,  if  a  combin«Jon  be 
entered  into  between  two  or  more  to  prevent 
its  execution,  that  combination  itself  amounts 
to  a  conspiracy. 

The  counsel  have  sncceeded  most  admirably 
in  diverting  the  attention  of  Senators  from  the 
question  which  underlies  the  admissibility  of 
this  evidence,  and  which  controls  it.  I  refer 
now  specifically  to  article  five,  upon  which, 
among  other  articles,  we  claim  this  question 
arises  which  was  not  referred  to  by  the  counsel 
for  the  accused. 

"That  said  Andrew  Johnson,  President  of  the  Cnl- 
ted  States,  uamindral  of  the  hifth  duties  of  his  offiee 
and  of  his  oatli  of  offioe,  on  the  21st  day  of  Februarr. 
in  ttieyearof  our  Loi-d  1^,  and  on  divers  other  d-nys 
and  timos  in  said  year,  before  the25th  day  of  Mnrcb, 
in  the  year  of  our  Lord,  1868,  at  IVosbington,  in  the 
Djatriot  of  Oolumbia,  did  anlawfally  conspire  with 
one  Lorenzo  Thomas,  and  with  other  persons  to  the 
House  of  BepreseDtativos  unknown,  to  prevent  nnd 
hinder  the  eseeaUon  of  an  act  entitled  "  An  act  resa" 
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tetiBC  tbe  Unare  of  certaiA  oiril  offloes,"  innod 
Hiiren  2, 1S87,  and  in  parsa&nce  of  said  conspiracy. 
did  unlawfully  attempt  to  prevent  Edwin  H.  Stan- 
ton, 4lien  and  thore  being  Seoretaryforthe  Depart- 
ment of  War,  duly  appointed  and  eomminioned  un- 
der the  laws  of  tbo  United  States,  from  hoMloit  said 
oiKce,  whereby  the  said  Andrew  Johnson,  Presi- 
dent of  the  United  States,  did  tbea  and  there  oom- 
mit  and  was  fuUty  of  a  high  misdemeanor  in  office." 

Now,  thet«Diire-of-o£Bce  act,  which  is  recited 
IB  this  article,  provides  ezpresslr  that  the  per- 
son holding  any  civil  ofiSce  at  the  time  of  its 
enactment,  who  has  theretofore  been  appointed 
b;  and  with  the  advice  and  consent  of  the 
Senate — 

"And  every  perten  wh«  shan  hereafter  be  an- 
fointod  to  any  snob  offioe,  and  shall  beeome  duly 

Sualificd  to  act  therein,  is  and  shall  be  entitled  to 
old  soeh  offioe  until  a  socceasor  shall  have  been  in 
Bke  manner  appointed  and  duly  qualified." 

That  is  to  say,  all  such  officers  shall  bold  their 
office  nntil  a  saccessor  be  appointed  by  and 
with  the  advice  and  consent  of  the  Senate.  The 
act  then  provides  that  the  President  of  tbe 
United  States  shall,  during;  the  recess  of  the 
Senate,  not  at  any  other  time  than  daring  the 
recess  of  the  Senate,  in  case  be  is  satisfied  that 
any  officer  is 

"  Guilty  of  misconduct  in  office  or  trime.  Or  for  any 
reason  shall  become  incapable  or  legally  disqualified 
to  perform  its  duties,  in  such  case,  and  in  no  other, 
the  President  may  suspend  such  officer  and  designate 
some  suitable  person  to  perform  teinporarily  the 
duties  of  such  office  antU  the  next  meeting  of  the 
Seoata,  and  nntil  the  ease  shall  be  acted  npon  Vr  the 
Senate;  and  such  person  so  designated  shall  toko  the 
oaths  and  givo  the  bonds  required  by  law  to  bo  taken 
andgiven  07  the  person  duly  appointed  to  fill  such 
eSee:  and  in  snen  case  it  shsll  be  the  duty  of 


the 


ent,  within  twenty  days  aitcr  the  first  day  of 
such  next  meeting  of  the  Senate,  to  report  to  the 
Senate  such  suspension,  with  tbe  evidence  nnd  rea- 
■ona  for  his  action  in  the  ease,  and  the  name  of  the 
person  so  dengnated  to  perform  the  duties  of  sUoh 
office;  and  if  the  Senate  shall  concur  in  such  suf>pcn- 
■ion  and  advise  and  consent  to  the  removal  of  such 
officer,  they  shall  so  oertify to  thePreeident,  who  may 
thereupon  remove  such  officer,  and,  by  ana  with  the 
advice  and  consent  of  the  Senate,  appoint  another 
person  to  such  office.  But4f  the  Senate  sball  refuse 
to  eoneur  in  luoh  saspension,  aaob  officer,  se  sus- 
pended, shall  forthwith  resume  the  fimctions  of  his 
offioe." 

The  sixth  section  of  the  same  act  provides : 

"That  every  removal,  appointment,  or  eaploy- 
Bent.  made,  had,  or  exercised  contrary  to  the  pro- 
visions of  this  act,  and  the  making,  siKsing,  sealine, 
conntersifniBg,  orissoingof  any  oommiseion  or  letter 
of  authority  for  or  in  respect  to  any  such  appoint- 
ment or  employment,  shall  be  deemed,  and  arc 
hereby  deol«ried  to  be  high  misdemeanors.'' 

The  conspiracy  entered  into  here  between 
fliese  two  parties  was  to  prevent  the  execu- 
tion of  this  law,  which  is  so  plain  that  uo  man 
can  mistake  it  ^  nor  can  the  President,  in  the 
presence  of  this  tribunal,  or  Lorenzo  Thomas 
either,  shelter  himself  by  the  intimation  that 
it  was  a  military  order  to  a  subordinate.  Are 
we  to  be  told  in  the  presence  of  the  Senate  that 
it  is  competent  for  the  President  of  the  United 
States  either  to  shelter  himself  or  any  of  his 
subordinates,  by  issuing  to-morrow  a  military 
order,  either  to  Adjatant  General  Thomas  or 
to  any  other  officer  of  the  Army  of  the  United 
States,  to  disperse  the  Congress  of  the  nation? 
This  is  an  afterthooght,  gentlemen  of  the  Sen- 
ate. It  is  no  military  order ;  it  is  a  letter  of 
authority  withintheexpress  wordsof  the  statnte 
and  in  violation  of  it.  The  evidence  is  that 
LorenEO  Thomas  accepted  it  and  acted  npon 
iL  The  evidence  of  nis  action  npon  it  was 
given  yesterday,  and  received  by  the  Senate 
withoat  objection.  It  is  too  late  to  raise  the 
question  of  the  competency  of  this  testimony 
after  there  is  evidence  here  tending  to  show 
a  conspiracy  to  violate  the  plain  letter  of  th  is 
hiw. 

It  is  perfectly  justifiable,  I  take  it,  in  this 
tribtmal  for  me  to  say  farther,  and  say  it  npon 
my  own  honor  as  one  of  the  Managers  on  the 
part  of  the  House,  that  we  rely,  not  simply 
ui>on  the  declarations  of  Lorenzo  I'homas  to 
show  this  purpose  of  the  accused  at  your  bar 
to  disregard  this  statnte,  to  violate  its  plain 
provimona,  that  the  officer  thus  affirmed  by  the 
Senate  upon  suspeosiou  shall  forthwith  enter 
upon  the  duties  of  his  office,  but  we  expect  by 
the  written  confession  of  the  accused  himself 
to  show  to  this  Senate  this  day,  or  as  soon 
lherean«r  as  we  can  be  heard,  that  it  was  his 


declared,  fixed  purpose,  in  any  event,  to  defy 
the  authority  of  the  Senate  and  prevent  Stan- 
ton from  resuming  the  functions  of  the  office. 
There  was  no  reference  then  made  to^tbe  in- 
tervention of  courts.  The  accused  grasped 
the  power  in  his  own  hands  of  repealing  tbe 
law  of  the  nation,  of  challenging  the  power 
of  the-nation  to  bring  him  to  its  bar  to  answer; 
and  now,  when  we  attempt  to  progress  with 
the  trial  according  to  the  known  and  estab- 
lished rules  of  evidence  in  all  courts  of  jas- 
tice,  we  are  met  with  the  plausible  and  in- 
genious— more  plausible  and  more  ingenious 
than  sound — remark  of  tbe  learned  counsel 
for  the  accused  who  has  just  taken  his  seat, 
that  the  declaration  of  one  coconspirator  can- 
not be  given  in  evidence  against  another  as  to 
his  mode  of  executing  it.  I  state  it,  perhaps, 
a  little  more  strongly  than  the  counsel  stated 
it,  but  that  was  exactly  the  significanae  of  his 
remark.  I  should  like  to  know  whence  he 
derives  any  such  aathority. 

A  declaration  of  a  coconspirator  made  in  the 
prosecution  of  tbo  conspiracy,  I  venture  to 
say  here  upon  all  authority,  is  admissible,  even 
as  to  the  mode  in  which  he  would  execute  and 
carry  out  the  common  design — admissible  not 
simply  against  himself,  but  admissible  against 
his  coconspirator,  admissible  against  them, 
not  to  establish  the  original  conspiracy,  but, 
to  prove  the  intent  and  purpose  of  the  party 
to  execute  the  conspiracy.  The  conspiracy  is 
complete  upon  all  authority  whenever  the  agree- 
ment is  entered  iuto  to  violate  the  law,  no 
matter  whether  an  overt  act  is  ever  committed 
afterward  in  pursuance  of  iter  not;  but  the 
overt  acts  that  are  committed  afterward  by 
any  one  of  the  conspirators  in  pursuance  of 
the  conspiracy  are  evidence  against  him,  and 
against  his  coconspirators.  That  is  precisely 
the  ground  upon  which  the  ruling  was  made 
yesterday  by  the  presiding  officer  of  the  court. 
That  is  the  ground  upon  which  we  stand  to-day, 

I  quite  agree  with  the  learned  counsel  for  the 
accused  that  the  declaration  of  a  purpose  to 
do  some  act  independent  of  tbe  original  design 
of  the  conspiracy,  to  commit  some  substantive, 
independent  crime,  is  evidence  against  nobody 
but  the  party  who  makes  it;  but  how  can  the 
Senate  judge  that  such  was  the  declaration  of 
Thomas,  when  not  one  word  has  dropped  from 
the  lips  of  the  witness  as  to  how  he  intended  to 
carry  into  effect  this  conspiracy,  which  was  to 
prevent  the  execution  of  this  law,  and  which, 
in  tiie  language  of  tbe  accused,  as  we  hope  to 
show  it  here  to  the  Senate,  was  determined 
npon  by  himself,  in  which  Lorenzo  Thomas 
was  in  perfect  accord  with  him,  having  volun- 
tarily entered  upon  this  duty?  He  dia  not  act 
that  day.  Senators,  as  Adjutant  General  of  the 
United  States.  He  acted  as  Secretary  of  War 
ad  interim}  so  denominated  himself  in  pres- 
ence of  the  Secretary  j  and  claimed  that  be  was 
Secretary  of  War  by  virtue  of  a  letter  of  author- 
ity which  he  carried  upon  his  person. 

Nowwearetobetoldtbatbecausehe  isnoton 
trial  before  this  tribunal  his  declarations  can- 
not be  admitted  in  evidence,  while  tiie  counsel 
themselves  read  the  text  going  to  show  that  if 
they  were  Joined  in  the  record,  as  be  may  be 
hereafter,  in  the  event  of  a  certain  deobion  by 
this  tribunal,  his  declarations  would  be  clearly 
admissible. 

The  Senate  have  it  in  their  power,  (and  there 
is  authority  for  saying  thot,)  sitting  as  a  high 
court  of  impeachment,  to  apply  tbe  reason  of 
the  rule,  although  by  the  order  of  the  proceed- 
ing at  the  common  law  a  different  condition 
of  things  might  obtain  in  which  alone  it  would 
apply.  We  cannot  impeach  Lorenzo  Thomas 
at  oU,  for  the  reason  that  he  is  nut  a  civil 
officer  of  the  Government.  So  we  understand 
it.  The  power  of  the  House  of  Representa- 
tives does  not  extend  beyond  the  President, 
Vice  President,  and  other  civil  officers.  To 
be  sure  he  claims  to  be  a  civil  officer  ;  and  be 
is  one,  if  the  President  of  tbe  United  States 
has  power,  by  this  combination  with  him,  to 
repeal  your  statute  and  to  repeal  the  Constitu- 
tion of  the  country. 

I  have  thus  spoken  on  this  question,  Sena- 


tors, for  the  purpose  of  exposing  the  signifi- 
cance and  importance  which  Ikuow  the  coun- 
sel for  the  accused  attach  to  it.  It  is  not 
simply  that  they  desire  (I  sav  it  with  all  re- 
spect) that  this  testimony  shall'  be  ruled  out; 
but  they  desire  in  some  sort,  in  some  question- 
able shape,  a  judgment  now,  on  the  part  of 
tbe  Senate,  upon  the  main  question,  whether 
Andrew  Johnson  is  guilty  of  a  crime,  even 
though  it  be  proved  hereafter  as  charged.  As 
I  have  intimated,  it  was  his  purpose  to  defy  the 
final  judgment  of  the  Senate  itself  and  the  au- 
thority of  the  law  which  declares,  if  he  does 
so  de^  it,  his  act  shall  be  a  high  misdemeanor. 
That  IS  what  is  to  be-signified  by  this  decision 
of  the  Senate.  It  is  not  simply  the  incompe- 
tency of  this  evidence  that  is  looked  for,  bat 
the  insufficiency  of  the  charge  in  the  fifth  arti- 
cle against  the  accused  whidi  is  hoped  for  by 
your  decision. 

I  understand  it  was  intimated  by  one  of  the 
counsel  that,  if  this  was  a  conspiracy,  the  accept- 
ance by  General  Grant  of  the  appointment  of 
Secretary  of  War  ad  interim  was  also  a  con- 
spiracy. The  Senate  will  see  very  clearly  froii 
my  reading  of  the  statute,  or  from  my  remind- 
ing them,  rather,  of  that  which  they  do  know, 
that  this  does  not  follow,  and  cannot  be  at  all. 
It  involves  a  very  different  question,  for  thi 
reason  that  the  statute  expressly  authorizes  the 
President,  for  reasons  of  course  satisfactory  to 
himself,  during  the  recess  of  the  Senate,  tosusx 
pend  the  Secretary  of  War,  and  to  appoint 
a  Secretary  ad  interim,  upon  the  6onaition, 
nevertheless,  that  he  shall,  within  twenty  dajra 
after  the  next  session  of  the  Senate,  report  his 
action  together  with  the  evidence,  and  have  the 
decision  of  the  Senate  upon  it.  He  did  so  act. 
There  was  no  conspiracy  in  it,  and  there  is  none 
alleged  here.  He  aid  so  act.  He  did  recognize 
the  obligation  of  the  law.  He  did  avail  himself 
of  the  authority  with  which  it  invested  him.  He 
did  suspend  the  Secretary  of  War  and  appoint 
a  Secretary  ad  interim.  He  did  within  twenty 
days  thereafter  report  the  fact  to  the  Senate 
together  with  his  reasons.  The  Senate,  in  pur- 
suance of  the  act,  did  pronounce  judgment 
upon  tbe  sufficiency  of  the  causes  of  suspen- 
sion, and  reversed,  in  accordance  with  the  act, 
the  action  of  the  President.  The  Senate  noti- 
fied him  of  it.  In  the  meantime  he  enters 
into  his  combinations,  bis  conspiracies,  to  defeat 
the  action  of  the  Senate  and  to  overturn  the 
majesty  of  the  law ;  and  now,  when  we  brin^ 
him  to  the  bar  of  the  Senate^  and  produce  his 
written  letter  of  authority  issued  tg  his  co- 
conspirator in  direct  violation  of  the  law,  whiLt 
the  Senate  was  in  session,  and  after  its  action 
upon  this  very  question,  and  _prove  Thomas'j 
act,  in  pursuance  of  the  conspiracy,  at  the  War 
Department  asserting  the  authority  to  control 
that  Department,  declaring  that  he  would  take 
possession  of  its  mails,  declaring  that  he  wouI4 
not  obey  the  orders  of  the  Secretary  of  War, 
Edwin  M.  Stanton,  who  is  declared  such  l>y  the 
solemn  action  of  the  Senate  and  by  the  express 
letter  of  the  law;  and  while  we  attempt  to  pur- 
sue it  farther  by  showing  his  declarations, 
coupled  with  an  attempt,  as  I  assert  now  in  the 
presence  of  the  Senate,  to  get  additional  <ud  >a 
the  execution  of  this  conspiracy,  we  are  tol4 
that  it  is  not  competent 

I  desire  to  see  the  authority  anywhere  recog- 
nized as  respectable  in  a  court  of  justice  that, 
when  there  is  evmence  tending  to  show  a  con- 
spiracy for  the  accomplishment  of  apven  pur- 
pose between  two  or  more  persons^  it  is  not  com- 
petent upon  the  trial  of  any  one  of  the  conapirsr 
tors  to  prove  the  declarations  and  acts  of  any 
of  his  coconspirators,  whether  living  or  dea^ 
whether  on  trial  or  not,  made  in  the  prosecu- 
tion of  the  common  design,  no  matter  what 
means  he  intended  to  employ. 

Now,  I  beg  leave  to  say  that  I  believe  it  will 
turn  out — as  I  said  before,  the  Senate  will  be 
the  judge  of  that  when  they  hear  the  evidence, 
and  they  connot  judge  of  it  before — that  there 
will  be  in  this  conversation  between  BuaLElOB 
ai!Q  Thomas  enoudi  to  indicate  to  the  satisfacr 
tion  of  Senators  that  he  did  not  simply  desire 
to  acquaint  hiui  of  how  this  agreement  and 
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conspiracy  between  himself  and  Johnson  was 
to  be  execated  in  the  mornine,  but_  relying 
upon  his'  personal  friendship  Ee  desired  his 
presence  there  on  that  occasion.  If  that  be  S0| 
he  was  seeking  for  aid  by  which  to  carry  into 
effect  the  original  conspiracy  and  execute  it, 
and  what  was  that?  To  defeat  the  action  of 
the  Senate,  to  defeat  the  requirement  of  the 
law  that  the  Secretary  of  War  should  forthwith 
resume  the  duties  of  the  office  and  to  control 
it  himself. 

I  think  that  I  have  said  all  that  it  is  needful 
for  me  to  say.  I  leave  the  question  for  the 
decision  of  tne  Senate,  perfectly  assured  that 
they  will  hear  first  and  decide  afterward.  It 
is  certainly  very  competent  for  the  Senate,  as  it 
is  competent  for  any  court  of  justice  in  the 
trial  01  cases  where  questions  of  doubt  arise, 
to  hear  the  evidence,  and,  where  they  them- 
selves are  the  judges  both  of  the  law  and  the 
feet,  to  dismiss  so  much  of  it  as  they  may  find 
incompetent,  if  there  be  any  of  it  incompetent. 
I  insist  upon  it  that  there  is  no  word  of  this  tes- 
timony which  upon  anyjust  rule  of  evidence  can 
for  a  moment  bo  questioned  or  challenged  by 
anybody. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  de- 
sire the  honorable  Managers  to  answer  two 
questions  which  I  send  to  the  Chair. 

The  CHIEFJUSTICB.  The  Secretary  will 
i«ad  the  questions  propounded  by  the  Senator 
f^om  Maryland. 

The  Secretary  read  as  follows : 

The  honorable  Managers  are  requested  to  eay 
whether  evidenceherealterwill  be  produced  to  show — 

firt.  That  the  President,  before  the  timewhon  the 
declarations  of  Thomas  which  they  propose  to  prove 
were  mode,  authorlBed  him  to  obtain  j>osEic9«iott  of 
the  ofiioe  by  force  or  threats,  or  intimidation,  if 
necessary;  or, 

StcondlD,  If  not,  that  the  President  had  knowledge 
that  such  declarations  had  been  made  and  approved 
of  them. 

Mr.  Manner  BINGHAM.  I  am  instmcted 
by  my  associates  to  say — and  I  am  in  accord 
in  judgment  with  them,  Mr.  President — that  we 
do  not  deem  it  our  duty  to  make  answer  to  so 
general  a  question  as  that ;  and  it  will  certainly 
occur  to  the  Senate  why  we  should  not  make 
answer  to  it. 

Mr.  EVARTS.  Mr.  Chief  Justice,  as  we 
claim  on  the  part  of  the  counsel 

Mr.  Manager  BINGHAM.  I  rise  to  aques- 
tion  here.  I  understand  that  we  speak  nere 
nnder  a  mle  of  the  Senate,  as  yet  atleast,  that 
requires  us  to  be  restricted  to  an  hour  on  each 
side. 

Mr.  STANBER7.  And  one  counsel,  if  yon 
go  according  to  the  mle. 

Mr.  Manager  BINGHAM.  No;  I  do  not 
Understand  that.  I  understand,  on  the  con- 
trary, that  the  practice  heretofore  thus  far  in 
the  progress  of  this  trial  has  been  to  allow  the 
counsel  to  divide  their  time  as  they  pleased, 
within  but  one  honr  on  each  side.  Tne  point 
to  which  I  rise  now,  however,  is  this :  that  we 
understand  that  in  a  proceeding  of  this  sort  the 
Managers  have  always  claimed  and  asserted 
where  the  point  was  raised  at  all,  the  right  to 
conclude  upon  all  questions  that  were  raised  in 
the  progress  of  the  trial.  The  hour  has  been 
well  nigh  expended  in  this  instance  on  each 
side,  as  I  am  told,  though  I  have  not  taken  any 
special  note  of  the  time.  But  we  raise  the 
(Question;  and  I  stale  that  the  fact  that  our 
time  has  been  exhausted,  as  I  am  advised,  is 
the  only  reason  why  I  raise  it  now ;  and  thus 
we  are  cat  off  from  any  further  reply.  Our 
only  object  in  raising  the  qutislion  is  that  we 
shall  not  be  deemed  to  have  waived  it,  because 
we  are  advised  that  it  was  settled  years  ago  in 
Melville's  case  by  the  lord  chancellor  pre- 
siding and  by  the  peers  that  the  Managers 
might  waive  their  privilege  by  their  silence. 

Mr.  Manager  BUTLER.  We  have  the  affirm- 
ative. 

Mr.  STANBERY.    On  this  qnestion  ?   Oh, 

DO. 

Mr.  Manager  BINGHAM.  We  have  made 
the  proposition  to  introduce  the  proof,  butd^e 
objection  to  its  admissibility  comes  from  toe 
other  side. 

The  CHIEF  JUSTICE.    Do  the  Managers 


object  to  the  counsel  for  the  President  pro- 
ceeding? 

Mr.  Manager  BINGHAM.  We  only  raise 
the  question  to  save  our  rieht  of  being  heard 
in  reply ;  and,  as  I  stated  before,  the  only  reason 
we  object  now  is  that  we  understand,  without 
notice  given  to  us,  that  our  hour  has  been  ex- 
hausted.   Therefore  we  object. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators  

The  CHIEF  JUSTICE.  Before  the  coun- 
sel proceeds  the  Chair  desires  to  state  to  the 
Senate,  and  obtain  their  judgment  upon  the 
construction  of  this  rule.  In  the  present  case, 
with  the  consent  of  the  Senate,  the  Chief  Jus- 
tice will  not  apply  the  rule,  but  pursue  the 
course  which  has  been  heretofore  pursued,  of 
allowing  each  counsel  an  hour  and  not  limiting 
the  number  of  persons  speaking,  but  for  future 
guidance  the  Chief  Justice  would  like  to  take 
the  sense  of  the  Senate,  and  will  as  soon  as 
this  discussion  is  closed ;  or  he  wilt  take  it  now 
if  any  Senator  desires  it. 

Mr.  Manager  BUTLER.  Will  the  presiding 
officer  allow  me  a  single  observation  here? 

The  CHIEF  JUSTICE.     Certainly. 

Mr.  Manager  BUTLER.  It  is  this:  that  I 
limited  myself  expressly,  and  divided  my  time 
with  my  brother  Manager,  in  the  argument,  and 
left  out  many  things  that  I  should  have  en- 
deavored to  address  to  the  Senate,  upon  the 
understanding  of  the  rule  that  we  could  only 
have  an  hour  on  a  side.  The  rule  said  so,  and 
I  supposed  it  meant  what  it  said.  Now,  if  the 
presiding  officer  and  the  Senate  shall  allow 
the  gentlemen  on  the  other  side  to  have  an  hour 
each,  there  will  have  been  an  administration 
of  the  rule  which  is  exceedingly  onerons  upon 
us,  and  which  we  ought  to  have  been  notified 
of  before ;  and  we  should  like  to  know  whether 
we  can  ever  have  a  conclusion  on  one  of  these 
questions,  which  is  our  right  and  tlie  right  of 
the  people  of  the  United  States. 

Mr.  CON  NESS.  Mr.  President,  I  ask  for 
the  application  of  the  rule. 

The  CHIEF  JUSTICE.  Senators,  the  Chair 
will  state  the  question  to  the  Senate.  The  twen- 
tieth rule  provides  that — 

"All  preliminary  or  interlocutory  questions  and 
all  motions  shall  be  argued  for  not  ezoeeding  one 
honr  on  each  side,  unless  tba  Senate  shall,  by  order, 
extend  the  time." 

The  twenty-first  mle  provides : 

"The  case  on  eoeh  side  shall  be  opened  by  one 
person.  The  final  argument  on  the  merits  may  be 
made  by  two  persons  on  each  side,  (onless  otherwise 
ordered  by  the  Senate  upon  application  for  that  pur- 
pose.) and  the  argument  shall  be  opened  and  closed 
on  the  part  of  the  House  of  Representatives." 

On  looking  at  these  two  rules  together,  the 
Chief  Justice  was  under  the  impression  that  it 
was  intended  by  the  twentieth  rule  to  limit  the 
time,  and  not  limitthepersons;  whereas,  by  the 
twenty-first  rule,  it  was  intended  to  limit  the 
number  of  persons  and  leave  the  time  unlim- 
ited ;  and  he  has  acted  upon  that  construction. 
He  will  now,  with  the  leave  of  the  Senate,  sub- 
mit to  them  the  qnestion :  Does  the  twentieth 
rule  limit  the  time  without  respect  to  the  num- 
ber of  persons?  Upon  that  question  the  Chair 
will  take  the  sense  of  the  Senate. 

Mr.  DRAKE.  The  yeas  and  nays  are  re- 
quired, I  suggest,  Mr.  President. 

The  CHIEF  JUSTICE.  They  have  not  been 
required  as  yet 

Mr.  DRAKE.  I  suggest  now  this  point  of 
order :  that  all  orders  and  decisions  must,  since 
the  change  made  in  the  seventh  rule  yesterday, 
be  taken  by  yeas  and  nays ;  that  there  is  no 
provision  now  existing  in  the  rules  for  putting 
a  question  to  the  Senate  without  a  division ; 
that  that  is  struck  out;  and  that  the  twenty- 
third  rule  requires  that  "all  the  orders  and 
decisions  shall  be  made  and  had  by  yeas  and 
nays." 

The  CHIEF  JUSTICE.  The  Chair  sees 
nothing  in  the  seventh  rule  which  requires 
this  question  to  be  taken  by  yeas  and  nays 
unless  they  are  demanded  in  the  usual  mode 
by  one  fifth  of  the  Senators  present.  Senators, 
you  who  are  of  opinion  that  the  limitation  in 
the  twentieth  rule  applies  to  the  whole  number 


of  persons  to  argue  will  please  say  ay,  and 
the  contrary  opinion  no. 

The  question  being  put,  it  was  decided  ia 
the  affirmative  nem.  con. 

The  CHIEF  JUSTICE.  The  Senate  decides 
that  the  limitation  of  one  hour  has  reference 
to  the  whole  number  of  persons  to  speak  on 
each  side,  and  not  to  each  person  severally  ; 
and  will  apply  the  rule  as  thus  construed. 

Mr.  CONKLING.  Mr.  President,  I  mova 
that  the  counsel  for  the  President,  having  been 
nnder  misapprehension  as  to  the  application 
of  this  rule,  owing  to  the  suggestion  of  the 
Choir,  have  permission  in  this  instance  to  sub- 
mit any  additional  remarks  which  they  may 
wish  to  submit. 

Mr.  TRUMBULL.  Mr.  President,  before 
that  motion  is  put  I  desire  to  inquire  whether 
the  counsel  for  the  President  have  exhausted 
their  hour. 

The  CHIEF  JUSTICE.    They  have. 

Mr.  THAYER.  Mr.  President,  I  hope  the 
Senator  from  New  York 

The  CHIEF  JUSTICE.  Debate  is  notia 
order. 

Mr.  THAYER.  I  desire  to  submit  an 
amendment  to  the  motion  of  the  Senator  from 
New  York. 

The  CHIEF  JUSTICE.  The  Senator  wiU 
send  his  amendment  to  the  Chair  in  writing. 

Mr.  EVARTS.  Mr.  Chief  Justice,  perhaps 
I  may  be  allowed  to  say  that  we  do  not  under- 
stand that'  as  yet  on  our  side  we  have  tran- 
scended the  twentieth  rule.  We  have  not  occu- 
pied an  hour  in  debate  on  our  side  of  the 
question. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  that  the  counsel  for  the  defendant  have 
occupied  one  hour. 

Mr.  EVARTS.  Subject,  of  course,  to  the 
computation  of  the  Chair.  If  the  hour  has 
expired  I  was  uot  aware  of  it.  I  do  not  desire, 
nor  do  my  aaaociates  desire,  that  we  sbouUt 
transcend  the  rule.  We  supposed  we  had 
some  moments  of  the  hour  unoccupied._^  I 
rose  with  the  intention,  however,  of  claiming, 
on  the  part  of  the  counsel  for  tne  President, 
the  right  of  closing  as  well  as  opening  accord- 
ing to  the  ordinary  rules  of  interlocutory  dis- 
cussion. 

The  CHIEF  JUSTICE.  That  qaesUon  is 
not  at  present  before  the  Senate. 

Mr.  CONKLING.  After  the  suggestion  of 
the  counsel  I  withdraw  my  motion. 

The  CHIEF  J  USTICE.  The  Secretary  will 
read  the  question  proposed  by  Mr.  Manager 

BOTLBB. 

The  Secretary  read  as  follows : 

Ton  said  yesterday,  in  answer  to  my  ouestion, 
thntyou  had  aoonversation  with  Oeneral  Iiorento 
Thomas  on  the  evening  of  the  2Ut  of  February  last. 
State  if  he  said  anything  as  to  the  means  by  which 
heintondcd  to  obtain,  or  was  directed  by  the  Presi- 
dent to  obtain,  possession  of  the  War  Department? 
If  so,  state  all  he  said  as  nearly  as  you  oui. 

Mr.  JOHNSON.  I  ask  now  that  the  qnes- 
tion I  sent  to  the  Chair  be  read. 

The  CHIEF  JUSTICE.  The  qnestion  before 
the  Senate  now  is.  Shall  the  question  pro- 
pounded by  Mr.  MiMiager  Birrum  be  pnt  te 
the  witness? 

Mr.  DRAKE.  On  that  question  the  yeas 
and  nays  must  be  taken  under  the  rules,  I 
submit. 

Mr.  EDMUNDS  and  others.    No,  no. 

Mr.  DRAKE).     It  is  so,  sir. 

Mr.  EDMUNDS.    It  is  not  so. 

The  CHIEF  JUSTICE.  Upon  the  qnestion 
of  order  raised  by  the  Senator  from  (lissouri, 
the  Chair  ia  of  opinion  that  he  may  submit 
this  question  to  the  Senate  withont  having  the 
yeas  and  nays  taken,  unless  the  yeas  and  nays 
are  demanded  by  one  fifth  of  the  members 
present. 

Mr.  TRUMBULL.  I  should  like  to  hear 
the  seventh  rule  read  as  amended. 

The  CHIEF  JUSTICE.  The  Secretaiy  will 
read  the  rule. 

The  Secretary  read  as  follows: 

"  VII.  The  Presiding  Officer  of  the  Senate  shall 
direct  all  necessary  preparations  in  the  Senate 
Chambor,  and  the  presiding  oBicer  on  the  trial  shall 
direct  all  the  forms  of  proceeding  while  the  Senate 
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•n  aittins  for  tbe  purpoae  of  tryinr  an  iiBp«Mh' 
meat,  aad  ill  fomu  dnrios  the  trisT  not  othcrwiic 
oi»llr  provided  lor.    And  th«  presidinv  offloar  on 


the  trial  may  rale  all  quealions  of  evidence  and  inci- 
dental questions,  which  mlinc  ahall  stand  u  the 
jodcinent  of  the  Senate,  nnleu  *ome  member  of  the 
Senate  shall  aili  that  a  formal  Totebe  taken  thereon, 
in  which  case  It  shall  be  submitted  to  the  Senate  for 
decision;  or  he  may,  at  bis  option,  in  the  first 
iostance,  sobmit  any  sacb  question  to  a  vote  of  the 
members  of  the  Senate." 

M  r.  JOHNSON.  The  qoestions  thkt  I  aub- 
miitod 

Th»  CHIEF  JUSTICE.  Debate  is  not  in 
order. 

Mr.  JOHNSON.  I  am  not  abont  to  debate. 
The  qnestions  that  I  Bnbmitted  were  not,  as  I 
think,  heard  b;all  the  members  of  the  Senate. 
I  mean  the  questions  which  the  honorable 
Managers  thoaght  it  their  duty  to  decline  to 
answer.  I  ask  thai  they  be  again  read  before 
the  vote  is  taken. 

The  CHIEF  JUSTICE.  Theqaestiomsub- 
■iitt«d  by  the  Senator  from  Maryland  will  be 
agun  read. 

Mr.  Manager  BOUTWELL.  May  the  Man- 
sers be  allowed  to  suggest  that  the  Managers 
beard  the  questions  andrespectinlly  deolinM  to 
answer  them?  It  seems  to  the  Managers,  alio, 
somewhat  in  the  nature  of  an  argameat  upon 
the  questions  involved. 

Mr.  JOHNSON.     Read  the  question. 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
read  the  question. 

The  Secretary  read  as  follows: 

The  honorable  Manacers  are  requested  to  say 
whether  evidence  hereafter  will  be  produced  to 
•how— 

1.  That  the  President  before  the  time  when  the 
declarations  of  Thomas  which  they  propose  to  prove 
were  made  autborited  bin  to  obtain  possession  of 
(be  office  by  force,  or  threats,  or  intimidation,  if  ne- 
cessary; or, 

2.  If  not.  that  the  President  had  knowledge  that 
snch  deolarations  had  been  made  aad  approved  of 
them. 

Several  SesATORS.    Question  I  Question  I 

The  CHIEF  J  USTICB.    Senators 

Mr.  DKAKE.     I  call  for  the  yeasand  nays, 

and  let  us  see  if  the  Senate  will  not  order  them. 
The  yeas  and  nays  were  ordered ;  and  being 

taken,  resulted— yeas  39,  nays  U  ;  as  follows : 

Y£AS—M«asn.Anthony,  Cameron,  Cattell,  Chand- 
ler, Cole,  Conklinjr.  Connees,  Corbett.Craain,  Drake, 
Sdmands,  Ferry,  Fessenden.  Fowler.  Frelinfhnysen, 
Grimes,  UendersoD,  Howard,  Howe,  Morgan,  Morrill 
of  Maine.  Morrill  of  Vermont. Jfortoa,  Rye,  Fatter- 
son  ofNew  Uampshire,  Pomeroy,  Ramsey.Koss,  Sher- 
man, Sprasoe,  Stewart,^nmner.  Thayer,  Tipton. 
Tmrabnn,  Van  Winkle,  WiUey,  Williams,  and  Wil- 
son—39. 

NAYS— Messrs.  Bayard,  Baokalew.Davis.  Dixon, 
Doolittle,  Hendricks,  Johnson,  HcCreery,  Norton, 
Patterson  of  Tennessee  and  Viokers— 11. 

NOT  VOTINO-Mevvs.  UarUn,  SauUbury,  Wade, 
and  Yotce— 4, 

TheCHlEF  JUSTICE.  On  this  question  the 
yeas  are  39,  and  the  nays  11.  So  the  Senate 
decides  that  the  question  proposed  by  Mr.  Man- 
ager BUTI.EB  shall  be  put  to  the  witness. 

Hon.  Walt**  A.  BnsLBiaH  reanmed  the 
stand,  and  his  examination  was  continaed. 

By  Mr.  Manager  BtrruBR; 

Quetlum.  You  said  yesterday,  in  answer  to 
my  question,  that  you  had  a  conversation  with 
General  Lorenzo  Thomas  on  the  evening  of 
the  2Ist  of  February  last.  State  if  be  said 
anything  as  to  the  means  by  which  he  intended 
to  obtain  or  was  directed  by  the  President  to 
obtain  possession  of  the  War  Department?  If 
so,  state  all  he  said,  as  nearly  as  you  can  ? 

Anatner.  On  the  evening  of  the  21st  of 
February  last,  I  learned  that  General  Thomas 
had  been  appointed  Secretary  of  War  ad  in- 
ttrim,  I  think  while  at  the  Metropolitan  Hotel. 
I  invited  Mr.  Leonard  Smith,  of  Leavenworth, 
Kansas,  to  go  with  me  up  to  his  house  and  see 
htm.  We  took  a  carriage  and  went  up.  I 
found  the  General  there  getting  ready  to  go 
out  with  his  daughters  to  spend  the  evening  at 
some  place  of  amusement.  I  told  him  I  would 
not  detain  him  if  he  was  going  out ;  bat  he  in- 
sisted on  my  sitting  down,  and  I  sat  down  for 
a  few  moments.  I  told  him  that  I  had  learned 
he  had  been  appointed  Secretary  of  War.  He 
said  be  bad  ;  that  he  had  been  appointed  that 
day,  I  think  ;  that  after  receiving  his  appoint- 
ment from  the  President  he  went  to  the  War 


OflSce  to  show  his  authority  or  his  appointment 
to  Secretary  Stanton,  and  also  his  order  to  take 
poBsession  of  the  office ;  that  the  Secretary  re- 
marked to  him  that  he  supposed  be  would  give 
him  time  to  remove  bis  personal  effects  or 
hisprivate  papers,  something  to  that  effect;  and 
reply  was  "  certainly."  He  said  that  in  a  short 
time  the  Secretary  asked  him  if  he  would  give 
him  a  copy  of  his  order,  and  he  replied  "cer- 
tainly," and  gave  it  to  him.  He  said  that  it 
was  no  more  than  right  to  give  him  time  to 
take  out  his  personal  effects.  I  asked  him 
when  he  was  going  to  assume  the  duties  of  the 
office.  He  remarked  that  he  should  take  pos- 
session the  next  morning  at  ten  o'clock,  which 
would  be  the  22d ;  and  I  think  in  that  con- 
nection he  stated  that  he  had  issued  some  order 
in  regard  to  the  observance  of  the  day ;  but  of 
that  1  am  not  quite  sure.  I  remarked  to  him 
that  I  should  be  up  at  that  end  of  the  avenue 
the  next  day,  and  he  asked  me  to  come  in  and 
see  kna.  I  aisked  him  where  I  would  find  him, 
and  he  said  in  the  Secretary's  room  np-stairs. 
I  told  him  I  would  be  there.  Said  be,  "Be 
there  punctual  »t  ten  o'clock."  Said  I,  "You 
are  going  to  take  possession  to-morrow  7  " 
"Yes."  Said  I.  " Suppose  Stanton  objects 
to  it,  resists."  "Well,"  said  be,  "I  expeot 
to  meet  force  by  force  "  or  "  use  force." 

Mr.  CONELINQ.     Repeat  tliat. 

The  WiTKBSs.  I  askeahim  what  he  would 
do  if  Stanton  objected  or  resisted.  He  said  he 
would  use  force  or  resort  to  force.  Said  I, 
"  Suppose  he  bars  the  doors?"  His  reply  was, 
"  I  will  break  them  down."  I  think  that  was 
about  all  the  conversation  that  we  had  there 
at  that  time  in  that  connecUon. 

By  Mr.  Manager  Bittlkb: 

Quettioft.  Did  he  say  anything  to  yon  about 
being  there  at  the  time? 

Atuwer.  He  told  me  to  be  there  at  ten  o'  clock, 
if  I  came. 

Question.  Was  there  anything  said  farther  in 
the  conversation  that  you  remember,  by  you  to 
him,  as  to  what  purpose  you  woula  be  there 
for? 

Amwer.  Well,  to  witness  the  performance ; 
to  see  him  take  possession  of  the  office ;  noth- 
ing  more  than  that. 

Qiteslion.  Were  you  up  there  at  the  office  at 
any  time  before  be  assumed  the  duties  of  Sec- 
retary ad  interim  after  he  assumed  the  duties 
of  Adjutant  General? 

The  WiTNBSs.    At  the  Secretary's  office  ? 

Mr.  ManMer  BUTLEB.  At  «Le  Adjutant 
General's  office  ? 

Antieer.  Yes,  sir.  I  have  frequently  been 
there. 

Mr.  CURTIS,  (to  Mr.  Manager  Bittleb.) 
Will  you  repeat  the  question  ? 

Mr.  Manager  BUTLEB.  The  question  is 
whether  you  were  at  the  Adjutant  General's 
office  after  General  Thomas  assumed  the  duties 
of  Adjutant  General  and  before  he  attempted 
to  assume  the  duties  of  Secretary  ad  inttrint. 
You  say  you  were. 

Answer.  Yes,  sir ;  I  was  there  several  times ; 
I  do  not  recollect  how  many ;  but  two  or  three 
times. 

Question.  Did  yon  hear  him  saying  anything 
to  the  officers  and  clerks  of  the  Department 
there  as  to  what  his  intention  was  when  he 
came  in  command? 

Mr.  EVARTS.  That  we  object  to.  What 
date  do  yon  fix  that  inquiry  as  applying  to,  Mr. 
Butler  ? 

Mr.  Manager  BUTLER.  I  believe  he  was 
restored  by  the  President  to  the  Adjutant  Gen- 
eral's office  about  a  week,  if  I  remember 
aright — you  will  correct  me  if  I  am  wrong — 
before  he  was  made  Secretary  od  interim;  and 
it  was  within  that  week  that  he  made  these 
declarations  which  I  now  offer. 

Mr.  EVARTS.  Your  inquiry,  then,  is  for 
declarations  made  antecedent  to  the  action  of 
the  President  of  which  you  have  given  evi- 
dence? 

Mr.  Manager  BUTLER.  My  inquiry  is  not 
for  declarations.  My  inqniry  is  fur  attoinpts  on 
his  part  to  seduce  the  oiHcera  of  the  War  De- 


Eartment  to  his  allegiance  by  telling  them  what 
e  would  do  for  them  when  he  came  in  over 
them,  precisely  as  Absalom  sat  at  the  gate  of 
Israel  and  attempted  to  seduce  the  people  &om 
their  allegiance  to  David,  the  king,  by  telling 
them  what  he  would  do  for  them  when  he  got 
to  be  king.     [Laughter.] 

Mr.  EVARfS.  Do  you  propose  that  in  your 
question,  about  Absalom? 

Mr.  Manager  BUTLEB.  No, sir;  Iputthat 
in  tny  illustration.     [Lengfater.] 

The  CHIEF  JUSTICE.  Do  theoonaselfor 
the  President  object  to  the  question  ? 

Mr.  EVARTS.     We  oWect. 

Mr.  Manager  BUTLEB.  Shall  I  redoee  it 
to  writing? 

The  CHIEF  JUSTICE.     Yes,  sir. 

Mr.  EDMUNDS,  (at  three  o'clock  p.  m.) 
I  move  that  the  Senate  sitting  on  this  trial  take 
a  recess  for  fifteen  minute*. 

The  motion  was  agreed  to. 

The  CHIEF  JUSTICE  resnroed  the  chair 
at  three  o'clock  and  fifteen  minutes,  and  called 
the  Senate  to  order. 

Hon.  Waltkr  A.  Bublbiob's  examination 
resumed : 

Mr.  Manager  BUTLER.  With  the  Preu- 
dent's  leave,  I  will  withdraw  the  question  I 
pat  for  a  moment,  in  order  to  put  another 
which  I  think  will  not  be  obiected  to.  [To 
the  witness.]  I  observe,  Mr.  Bdrlbigh — I  did 
not  observe  at  the  moment,  but  I  have  observed 
since — that  you  did  not  answer  one  part  of  my 
first  question  to  day,  which  was,  whether  any- 
thing was  said  by  Thomas  at  that  conversation 
as  to  what  orders  he  had  received  from  the 
President? 

Mr.  EVARTS.  That  is  covered  by  our  pre- 
vious objection. 

Mr.  Manager  BUTLEB.  Certainly ;  it  is 
the  same  thing ;  part  of  the  same  questioa. 
[To  the  witness.  J   Will  you  answer? 

Antwer.  During  the  conversation  General 
Thomas,  after  staling,  m  reply  to  my  inouiry, 
that  he  would  use  force  if  necessary,  statea  that 
he  had  been  required  or  ordered  by  the  Pres- 
ident to  take  charge  of  the  War  Department, 
and  he  was  bound  to  obey  the  Prewaent  as  his 
snperior  or  superior  officer. 

Question.  Did  that  come  in  before  or  after 
he  spol(e  offeree  in  the  conversation? 

Antwer.  It  was  in  connection  with  the  force, 
aad  it  was  repeated,  also,  in  conpection  with 
the  breaking  of  the  door  to  which  I  have  al- 
luded. I  thought  I  mentioned  it ;  but  perhaps 
I  did  not. 

Mr.  Manager  BUTLER.  I  now  offer  the 
qoesden  which  was  objected  to. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question. 

The  Secretary  read  as  follows: 

<huttum.  Bbertly  before  this  eonvoraation  about 
which  you  have  tesUAad,  aad  after  the  President  re- 
stored Major  tioneral  Thomas  to  the  oSce  of  Adju- 
tant General,  if  you  know  the  fact  that  he  was  so 
restored,  were  yoapreeeDt  in  the  War  Depaitmeat 
aad  did  yon  hear  Thomas  make  any  statements  te 
the  oOcera  and  dorks,  or  either  of  them,  belonsipc 
to  the  War  Offlee  as  to  the  rules  and  orders  of  Mr. 
Stanton  or  of  the  office  wbiob  be,  Thomas,  would 
revoke,  relax,  or  rescind  in  Givorof  snoh  oScers  and 
employes  when  he  had  control  of  the  affairs  thereinj 
If  so,  state  when,  as  near  as  yon  can,  it  was  snoa 
conversation  oocorred,  and  state  all  be  said  as  aeariy 
asyoaoan? 

Mr.  EVARTS.  The  counsel  for  the  Presi- 
dent object  to  that  question  as  irrelevant  and 
immaterial  to  any  issue  in  this  cause,  and  as 
not  to  be  brought  in  evidence  against  the  Pres- 
ident by  any  support  given  by  the  testimony 
already  in,  which  would,  under  any  ruling  of 
this  court,  or  on  any  principle  of  (aw,  permit 
these  declarations  or  statements  of  General 
Thomas  made  to  the  clerks  of  the  War  Depart- 
ment antecedent  to  the  time  of  the  issue  of 
die  orders  by  the  President,  which  are  in  evi- 
dence, as  to  what  he,  Thomas,  would  do  when 
he,  Thomas,  if  at  all,  should  become  Secretary 
of  War. 

Mr.  Manager  BUTLER.  Mr.  President,  I 
do  not  desire  to  argue  this  question,  for  the 
reason  that  I  think  it  falls  within  the  question 
last  discussed.     If  Thomas,  as  was  the  ground 
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we  pat  the  last  qneslioa  opon,  was  a  cocon- 
spirator with  the  President,  how  can  either  my 
learaed  frieods  on  the  other  or  the  Senate  know 
when  that  conspiracy  commenced  7  You  will 
observe  the  question  carries  with  it  this  state 
of  facts :  ThoBtas  had  been  removed  from  the 
office  of  Adjutant  General  for  many  years  under 
President  Lincoln  under  the  administration  of 
Mr.  Stanton  of  the  War  Office.  That  ia  a  fact 
known  to  all  men  who  know  the  history  of  the 
war.  Jnst  before  he  made  him  Secretary  of 
War  od  iHltrimibe  President  restored  Thomas 
to  the  War  Office  as  the  Adjutant  General  of  the 
Arm^.  That  was  the  Srst  step  to  get  him  in 
comution  to  make  a  Secretary  of  War  of  him. 
That  was  the  first  performance  of  the  Presi- 
dent, the  first  act  in  the  drama.  He  had  to 
take  a  diwraced  officer,  and  take  away  his  dis- 
grace, ana  pat  him  into  the  Adjutant  General's 
office,  from  which  he  had  been  by  the  action 
of  PreeideutLincoln  and  Mr.  Stantonsuspended 
for  years,  in  order  to  j^et  a  fit  instniment  on 
whicJi  to  operate ;  get  him  in  condition.  That 
was  part  of  the  training  for  the  next  stage. 
Having  got  him  in  that  condition,  he  being  suf- 
ficiently virulent  toward  Mr.  Statiton  for  having 
suspended  him  from  the  office  of  Adjutant  Gen- 
eral, the  President  then  is  ready  to  appoint 
him  Secretary  adinterim,  which  be  does  within 
two  or  three  days  thereaner. 

We  chaise  that  the  whole  procedure  shows 
the  conspiracy.  Here  is  the  taking  up  of  this 
disgraced  officer  and  restoring  him  to  a  position 
in  the  War  Office  when  he  was  a  known  enemy 
of  Mr.  Stanton's,  feeling  aggrieved,  undoubt- 
edly^ that  Mr.  Stanton  bad  deposed  him,  and 
putting  him  in  there  so  that  he  might  have 
some  official  station;  and  then,  after  having 
done  that,  Mr.  Thomas  goes  to  seducing  clerks 
to  get  them  ready  to  receive  him  when  be 
should  be  brought  into  the  War  Office  itself  as 
its  bead.  Now,  I  propose  to  show  his  acts, 
the  acts  of  one  of  tnese  coconspirators,  clus-, 
tering  abont  the  point  of  time  just  before  the 

Seriod  when  he  was  going  to  break  down  the 
oors  of  this  office  with  crowbars  and  axes 
and  force,  as  has  been  testified  as  he  said  he 
was,  that  he  was  trying  to  seduce  the  clerks 
and  employes  from  their  allegiance.  We  insist 
it  is  all  a  part  of  one  transaction,  and  entirely 
comes  within  the  ruling  which  has  just  been 
made.  I  believe  I  have  stated  the  matter  as 
the  Managers  desired  I  should. 

Mr.  EVAttTS.  The  question  which  led  to 
the  introduction  of  this  witness'  statements  of 
General  Thomas's  statements  to  him,  of  his  in- 
tentions, and  of  the  President's  instructions  to 
him.  General  Thomas,  was  based  npon  the 
claim  that  the  order  of  the  President  otthe21st 
of  Fabroaiy,  upon  Mr.  Stanton  forremovol,  and 
npon  General  Thomas  to  take  possession  of 
the  office,  crested  and  proved  a  conspiracy  ; 
•Rd  that  tbereaAer,  upon  that  proof,  decVa- 
rations  and  intentions  were  to  be  given  in 
evidence.  That  step  has  been  gained,  and,  in 
lira  judgment  of  this  honorable  court,  in  con- 
formity with  the  rules  of  law  and  of  evidence. 
That  being  gained,  it  is  similarly  argued  that 
if,  on  a  conspiracy  proved,  you  can  mtroduoe 
declarations  madethereafler,  by  the  same  rule 
you  can  introduce  declarations  made  thereto- 
tora ;  and  that  is  the  only  argument  which  is 
presented  to  the  court  for  the  admission  of 
litis  evidenee. 

So  far  as  the  statements  of  the  learned  Man- 
ager relate  to  the  office,  the  position,  the  char- 
acter, and  the  conduct  of  General  Thomas,  it 
is  soffioient  for  me  to  say  that  not'bne  particle 
of  evidence  luis  been  given  in  this  cause  bear- 
»««  upon  aijy  one  of  those  topics.  If  General 
inouias  has  been  a  dagraced  officer ;  if  these 
•spersions,  these  reviiings  are  ju»t,  they  are 
not  justified  by  any  evidence  before  this  court. 
An 3  if,  as  matter  of  iiict,  applicable  to  the 
■ituation  npon  which  this  proof  is  songht  to 
be  introduced,  the  former  employments  of 
General  Thomas  and  the  recent  restoration  of 
bim  to  the  active  duties  of  Adjutant  General 
are  pertinent,  let  them  be  proved ;  and  then 
we  shall  have  at  least  the  basis  of  fact  of  Gen- 
eral Thomas's  previous  relaliuus  to  the  War 


Department,  to  Mr.  Stanton,  and  to  the  office 
of  Adjutant  General. 

And,  now,  having  pointed  out  to  this  honor- 
able court  that  the  declarations  sought  to  be 
given  in  evidence  of  General  Thomas  to  affect 
the  President  with  his  intentions,  are  confess- 
edly of  a  period  antecedent  to  the  date  to 
which  any  evidence  whatever  before  this  court 
brings  the  President  and  General  Thomas  in 
connection,  I  misht  leave  it  safely  there.  But 
what  is  there  in  lAe  nature  of  the  general  proof 
sought  to  be  introdooed  that  should  affect  the 
President  of  the  United  States  with  any  respon- 
sibility for  these  general  and  vague  statements 
of  an  officer  of  what  he  might  or  could  or 
would  do,  if  thereafter  he  should  come  into 
the  possession  of  power  over  the  Department? 

Mr.  Manager  BINGHAM.  I  desire  to  say 
a  word  or  two  in  reply.  I  am  willing  to  con- 
eede  that  any  question  beyond  what  may  have 
been  said  by  one  who  is  shown  to  have  entered 
into  a  conspiracy  before  the  transaction  i<  not 
admissible.  I  concede  it,  however,  subject  to 
this  exception :  that  the  Senate  being  the  triers 
of  the  &ct  as  well  as  of  the  law,  will  remember 
that  the  rule  of  evidence  has  been  so  extended 
on  very  similar  occasions  in  courts  of  justice 
as  to  allow  of  deelarations  of  this  sort  so  shortly 
anterior  to  the  time  in  which  the  conspiracy  is 
shown  to  have  been  actually  entered  into  to  go 
to  the  jury  and  allow  them  to  determine  what 
weight  ought  to  be  attached  to  them.  That  is 
the  principle  upon  which  the  question  is  put. 
It  is  qualified  by  the  words  "  shortly  before." 
Suppose  it  were  within  two  or  three  days,  and 
theactdoneonthepariof  the  coconspirator  was 
an  act  tending  to  bring  about  the  result  sought 
to  be  accomplished  by  that  which  was  after- 
ward mutually  agreed  npon  between  thcra ;  is 
there  any  one  here  to  doubt  that  it  is  evidence 
tending  to  show  that  beyond  the  facts,  so  Ikr  as 
they  have  been  traced,  some  understanding, 
some  arrangement  was  entered  into,  and,  if 
you  please,  a  voluntary  one,  on  the  part  of  the 
man  who  ofkerward  became  by  solemn  agree- 
ment a  party  to  the  conspiracy — a  voluntary  act 
committed  on  his  part  in  order  to  commend 
him  to  the  chief  in  the  conspiracy  itself.     The 

funeral  rule  as  stated  in  the  book,  would  admit, 
am  satisfied,  of  that  latitude  of  construction. 
I  read  from  Roscoe's  Criminal  Evidence,  p.  88 : 

"The  evidence  in  eonspiraey  is  wider  tliaii,  per- 
haps, in  any  other  ease,  other  principles  as  well  u 
that  under diaoosi'ion  teudini  to  givo  (roator  latitude 
in  provioi;  this  offense.  Xiiken  by  thomsolvoa  the 
acts  of  a  conspiracy  are  rarely  of  an  unequivocally 
guilty  ebaraottr,  and  they  can  only  bo  properly  ceti- 
looted  when  eonneoted  with  all  the  surrouodiug  cir- 
oiUDStaiMses. 

"Not  only,  as  in  the  eases  before  mentioned,  may 
the  aots  and  declarations  of  the  prisoner  himself  on 
former  ooeasion*  bo  admitted  when  referable  to  the 
point  in  issue,  but  also  tbo  acts  and  declarations  of 
other  persona" — 

Meaning,  of  course,  on  former  occasions, 
supplying  the  ellipsis — 

"with  whom  he  has  conspired,  may,  if  referable  to 
the  issue,  be  civen  in  evideuoe  against  him." 

That  is  the  general  rule ;  and  yet  I  admit  if 
it  were  so  framed  as  not  in  probability  to  con- 
nect itself  with  the  transaction,  it  ought  not  to 
be  received ;  but  the  question  is  so  restricted — 
and  wo  do  not  stand  here  to  claim  it  unless  it 
falls  out  on  the  evidence  that  it  is  nearly  con- 
nected in  point  of  time  with  the  operations  of 
these  parties — and  the  testimony  itself  man- 
ifestly, as  is  explained  by  the  Manager  on  the 
part  of  the  House  who  has  put  the  question, 
indicates  a  desire  and  purpose  on  the  part  of 
I'hoinas  to  make  his  arrangements  with  the 
employes  of  the  War  Department. 

The  CHIEF  J  USTICB.  The  Chief  Justice 
is  of  opinion  that  no  snfficient  foundation  has 
been  laid  fur  the  introduction  of  this  testi- 
mony. He  will  submit  the  question  to  the  Sea- 
ate  with  great  pleasure,  if  any  Senator  desires 
it.     The  question  is  ruled  to  be  inadmissible. 

Mr.  IIOWAHD.     Mr.  President 

Mr.  Manager  BUTLER.   I  respectfully 

The  CHIEF  J  USTICE.  The  Senator  from 
itichigan.  Does  the  Senator  desire  the  ques- 
tion to  be  taken  by  the  Senate  7 

Mr.  HOWARD.    Yes,  Mr.  President. 

Mr.  Manager  BUTLEli.    I  was  about  rising 


to  ask  the  Senate  if  they%ould  not  relax  th* 
rule,  and  when  the  Managers  on  the  part  of 
the  House  of  Representatives  and  of  the  peo- 
pie  have  a  question  which  they  deem  of  con- 
sequence to  their  case  allow  that  to  b«  put  to 
the  Senate  upon  the  motion  of  the  House  of 
Representatives. 

The  CHIEF  JUSTICE.  The  Seeretarr 
will  read  the  question. 

The  Secretary  read  as  follows: 

Question.  Bhortly  before  this  conversation  abont 
wbioh  yon  have  testified,  and  after  tbo  Presidrnt  re- 
stored Major  Qeneral  Thomas  to  the  office  of  Adja- 


tant  Oeneral,  if  you  know  the  foot  that  he  was  so 
restored,  were  yon  present  (n  the  War  DepariBioat, 
and  did  you  hear  Thomas  make  any  statemonts  to 


.beloui^n. 


the  officers  and  clerks,  or  either  of  the      

to  the  War  Office,  as  to  the  rules  and  orders  of  H  r. 
Stanton  or  of  the  oSee  wbloh  be,  Thomas,  wosld 
revoke,  relax,  or  resoind  in  favor  of  sach  ofBciBnaii4 
employes  when  he  had  control  of  the  affiiira  therein  T 
If  so,  state  as  near  us  you  can  when  it  was  such  eon- 
Torsation  occurred,  and  state  all  ho  said  aa  nearly  as 
you  can. 

The  CHIEF  JUSTICE.  The  question  is, 
Shall  the  question  proposed  by  Mr.  Manager 
BcTLGB  be  put  to  the  witness  7 

Mr.  HOWARD,  On  that  questioa  I  ask  for 
the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  28,  naya  22;  as  fallows; 

TEAS— Meesn.  Anthony,  Cameroa.Oattall,  Cban4- 
1  er,  Colo,  Conkliog,  Gonneas,  Corbett,  Cmgin.  Drake, 
Henderson,  Howard,  iluwe,  Morgan, Morrill  of  Ver- 
mont, Morton,  Nye.  Patterson  of  Now  Hampshire, 
Pomeroy,  Ramsey,  Koas,  Spragosw  Stewart.  Bumuer, 
Thayer,  Tipton,  Trumball,  and  Wilsou— 28. 

NAYS — Messrs.  Bayard,  Buckalew,  Davis,  Dixon, 
Doolittio,  Edmunds,  Furry,  Pesscndcn,  Fowler,  Fro- 
linRhnysen,  Qrimcs,  Uendncks,  Johnson.  McCrecry, 
Morrill  of  Maine,  Norton,  Pattorson  of  Tonuossee, 
Sherman,  Van  Winkle,  Vickers,  Willoy,  and  Wil- 
liams— 22. 

NOT  VOTING— Messrs.  Harlan,  Saalsbury,  Wade. 
and  Yatos — i. 

The  CHIEF  JUSTICE.  On  this  onestion 
the  yeas  are  28  and  the  nays  22.  So  the  Sen- 
ate decides  that  the  question  sliall  be  put  to 

Mr.  Manager  BUTLER.  With  the  leave  of 
the  President,  I  will  put  this  question  by  por- 
tions. [To  the  witness.]  Shortly  before  the 
conversation  about  which  you  have  testified, 
and  after  the  President  restored  Major  General 
Thomas  to  the  office  of  Adjutant  General,  if 
you  know  the  fact  that  he  was  so  restored, 
were  you  present  in  the  War  Department? 

Anstner.  Yes,  sir ;  I  was. 

By  the  Chief  Justice: 

Question.  Did  yon  know  tha  foot  that  he 
was  so  restored? 

Answer.  He  told  me  so.  He  was  acting  in 
the  office. 

By  Mr.  Manager  Bittler  : 

Question.  Did  you  hear  Thomas  make  any 
statement  to  the  officers  and  clerks,  or  either 
of  them,  belonging  to  the  War  Office,  as  to 
the  rules  and  orders  of  Mr.  Stanton,  or  of  the 
office,  which  he,  Thomas,  would  revoke,  re- 
lax, or  rescind  in  favor  of  such  officers  and 
employes  when  he  had  control  thereiu?  If 
so,  state  when  this  eoaversatiou  was  as  near 
as  you  can. 

Antwer.  Soon  after  General  Thomas  was 
restored  to  his  position  as  Adjutant  General  I 
had  occasion  to  eo  to  his  office  to  transact 
some  business  witrh  him ;  and  after  transacting 
the  business  I  invited  him  to  take  a  short  wulk 
with  me.  The  general  remarked  tliat  be  bad 
made  an  arrangement 

Mr.  EVARTS.  Mr.  Buti^br,  your  question 
was  "when?" 

Mr.  Mana^  BUTLER,  (to  the  witneaa.) 
When  was  this? 

Ansaer.  Soon  alter  General  Thomas's  res- 
toration to  office  OS  Adjutant  General. 

Question.  How  long  before  the  time  wbeu 
he  was  appointed  Secretary  of  War? 

Answer.  I  should  think  not  more  thau  a 
week  or  ten  days.  I  have  no  definite  mcauift 
of  knowing  now. 

QutstioH.  Go  on. 

Anttctr.  He  remarked  to  me 

Mr.  EVARTS.  Wait  a  moment,  Mr.  Wit- 
ness. I  understood  your  question,  Mr.  Bctleh, 
allowed  by  the  Senate,  to  refer  to  statements 
niude  by  General  Tboutas  at  the  War  Office,  m 
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he&rd  by  this  iritoess,  to  clerhs  there  of  the 
D^mrtment.  The  witness  is  now  proceediDg 
to  state  wbftt  took  place  ia  a  walk  between 
him  and  General  Thomas. 

Th«  WiTtrsss.  No,  sir ;  we  bad  not  taken 
the  walk.  I  am  not  in  the  habit  of  testifying 
before  courts,  and  you  will  pardon  me  for  a 
little  latitude. 

Mr.  Manager  BDTLEB.  He  had  not  said 
that  they  took  the  walk. 

Mr.  E  VARTS.  This,  I  undoratand,  is  only 
inducement,  Mr.  Bdtler. 

Mr.  Manager  BUTLER.  The  indocement 
to  the  conversation. 

The  VViTKEsg.  The  General  remarked  to 
me  that  he  had  made  an  arrangement  to  have 
all  of  U>e  heads  or  ofiScers  in  charge  of  the  dif- 
ferent departments  of  the  office  come  iu  with 
their  clerks  that  morning,  and  he  wanted  to 
address  them.  He  stated  t|iat  the  rules  which 
bad  been  adopted  for  the  government  of  the 
clerks  by  his  predecessor  were  of  a  very  arbi- 
tnty  eharacter,  and  be  proposed  to  relax  them. 
I  snggested  to  him  that  perhaps  I  had  better 

ri.  Said  he,  "No;  not  at  all;  remain;"  and 
sat  down,  and  he  had  some  three  or  foar  offi- 
cers— four  or  five  perhaps — come  in,  and 
each  one  biOBgbt  in  a  room-full  of  clerks,  and 
he  made  an  address  to  each  company  as  they 
came  in,  stating  to  them  that  he  did  not  pro- 
pose to  hold  them  strictly  to  the  letter  of  the 
instrucUoHs;  bat  when  ihoy  wanted  to  go  out 
they  could  go  out,  and  when  they  wanted  to 
come  in  they  could  come  in ;  that  he  regarded 
them  all  as  gentlemen,  and  supposed  they 
would  do  their  duty,  and  he  should  require 
them  to  do  their  duty;  bat  so  far  as  their  little 
indulgences  were  concerned— I  suppose  such 
as  going  oot  across  the  street  or  something  of 
that  kind — he  did  not  propose  to  interfere  with 
them ;  all  be  expected  was  that  they  would  do 
their  do^.  I  waited  until  he  concluded,  and 
we  took  the  walk,  and  I  came  away.  I  re- 
marked to  the  General  he  would  make  a  very 
fine  politician. 

Question.  Did  he  say  aoything  as  to  the 
character  of  the  orders  that  existed  before? 

AnttBtr.  He  said  that  they  were  veiy  harsh 
and  arbitrary — nothing  more  than  that,  that  I 
know  of— and  he  proposed  to  relax  them. 

Question.  You  have  told  as  that  you  had 
known  Qeneral  Thomas  for  some  time.  Had 
he  been  off  duty  as  Adjutant  Geneml  of  the 
Army  for  sometime  before  this  7 

Anstcar.  Yes,  sir. 

Question.  How  long  7 

Ansmtr.  I  am  not  able  to  tell  yoa ;  some 
two  or  three  years,  i  should  think. 

Mr.  STANBKRY.  M*.  Chief  Justice,  we 
object  to  this  mode  of  proving  wders  for  re- 
BOvaL 

Mr.  Manager  BUTLER.  I  will  not  press  it 
a  bwr.    I  will  get.  the  order. 

Mr.  STANBERY.  Especially  do  we  object 
when  itisaaidtodisgracaanofficer.  Wewould 
rather  see  the  proof  than  hear  the  assertion. 

Mr.  Manager  BUTLEB.  Does  the  gentle- 
nan,  when  he  makes  the  gesture  accompanying 
those  words  mean  my  assertion,  for  lam  going 
to  prove  it  upon  the  oath  of  a  witness. 

Mr.  STANBERY.  Is  the  gentleman  speak- 
ing to  me?    What  was  the  Question? 

Mr.  Manager  BUTLER.  Whetheryou  mean 
my  assertion  or  the  assertion  of  thcwitness? 

The  CHIEF  JUSTICE,  This  controversy 
does  not  appear  to  have  any  proper  relation  to 
the  case  on  trial. 

Mr.  Manager  BUTLEB,  (to  the  witness.) 
Had  he  been  away  from  the  city,  and  not  in  the 
Ac^utant  General's  office  for  a  consideiable 
period  of  time? 

Answer.  Yes,  sir ;  he  had  been  sent  Sooth. 

Mr.  STANBERY.    That  will  not  do. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
How  lately  had  he  retnmed  to  the  office  when 
he  made  tnis  speech? 

Antver.  1  am  notable  to  say;  but  a  very 
few  d^ys. 

Question.  Since  you  had  the  conversation 
aboat  broakiog  down  the  doors  of  the  War 
Office  by  force  nave  yoa  seen  General  Thomas? 


Answar,  Yes,  sir ;  I  have. 

Question,  Were  you  called  upon  by  the  Man- 
agers to  give  your  testimony  in  their  room  7 

Answer.  I  was. 

Question.  Did  you  do  so  7  - 

Answer.  I  did. 

Question.  Was  it  taken  do  wn  in  short-hand  7 

Answer.  I  am  not  able  to  say  how  it  was 
taken  down.     I  did  not  see  it. 

Question.  After  it  was  taken  down  after  yoa 
gave  it  was  General  Thomas  called  in  ? 

Ajiswer.  He  told  me  be  was  to  be  called  in. 
I  did  not  see  him  go  in.  I  saw  him  ou  the  floor 
of  the  House,  andhe  told  me  be  had  been  sum- 
moned, and  was  going  up  as  soon  as  some  one 
came  for  him. 

Question,  Did  you  see  him  after  he  hod  been 
up? 

Answer.  I  did. 

Question.  What  did  he  tdl  yon  as  to  yo«r 
testimony? 

Mr.  BVABT8.    That  we  objeot  to. 

The  CHIEF  JUSTICE,  (to  the  Managers.) 

The  honorable  Managers  will  reduce  the 
question  to  writing. 

Mr.  Manager  BUTLER.  I  have  heard  the 
objection.  I  propose  to  show,  if  I  am  allowed, 
that  Mr.  Burleioh's  testimony  before  the  Man- 
agers,' which  I  propose  to  put  iu  hjs  hand  and 
identify  in  a  moment,  was  read  to  General 
Thomas,  containing  exactly  what  he  has  testi- 
fied here,  and  General  Thomas  said  it  was  all 
true  and  never  informed  Mr.  BdrIjEIOb  that  it 
was  not  true.  I  do  this  by  way  of  settllug  the 
question  that  there  can  be  no  mistake  about 
it 

Mr.  STANBERY.    For  what  purpose  7 

The  CHIEF  JUSTICE.  The  Manager  will 
reduce  his  question  to  writing,  it  being  ob- 
jected to.  ■ 

Mr.  Manager  BUTLER.  Well,  I  will  not 
press  it  to  ta[ke  time  by  an  argument.  [To  the 
witness. }  Have  you  hod  any  conversation  since 
with  him  as  to  this  conversation  about  which 
you  have  testified  7 

Answer.  1  have. 

Question.  What  has  he  said  abont  it? 

Mr.  STANBERY,  Mr.  EVARTS,  and  Mr. 
CURTIS.    That  w«  object  to. 

Mr.  Manager  BUTLER.  I  propose  to  put 
in  subsequent  declarations  confirm ing  exactly 
the  declarations  which  have  been  allowed  to  be 
put  in.  I  sappose  I  can  put  in  the  same  dec- 
larations twice. 

The  CHIEF  JUSTICE.  The  question  will 
be  reduced  to  writing  if  objected  to. 

Mr.  Manager  BUTLER.  I  will  ask  a  single 
question  before  that,  so  as  to  fix  the  date.  [To 
tne  witness.]  When  did  you  see  him  as  near 
as  you  can  recollect? 

Answer.  I  have  seen  him  nearly  every  day 
since  then. 

Question.  At  anjr  time  did  jfon  have  any 
conversation  with  him  about  this  conversation 
as  to  which  you  have  testified? 

.^tt^ioer.  1  have  had. 

Mr.  EVARTS.  You  mean  the  conversa- 
tion with  the  clerks? 

Mr.  Manager  BUTLER.  No,  sir ;  I  mean 
the  conversation  about  breaking  down  the 
doors  of  the  War  Office  by  force. 

The  Witness.    I  have,  sir. 

Mr.  Manager  BUTLER.  Do  you  still  ob- 
ject, gentlemen  ? 

Mr.  STANBERY.  Let  us  see  your  question. 

Mr.  Manager  BUTLEB.  I  will  put  the 
qnestion.  The  question  is.  at  the  time  when 
you  have  seen  him  since  has  he  restated  to 
you  any  portion  or  all  of  that  conversation 
about  breaking  down  the  doors  of  the  War 
Office? 

Mr.  EVARTS.  That  we  object  to  as  lead- 
ing, among  other  things. 

Mr.  STANBERY.  It  is  clearly  a  leading 
qnestion. 

Mr.  Mana^r  BUTLER.  I  will  put  it  in 
this  form:  Since  the  first  conversation  has  he 
restated  any  portion  of  that  conversation ;  and, 
if  so,  what  portion  ? 

ilr.  STANBERY.  We  object  to  that  as 
leading. 


Mr.  EVARTS.  We  object,  if  the  court 
please,  that  the  question  shonid  be  what  sub- 
sequent conversations  he  has  had,  if  they  are 
to  be  given  in  evidence. 

Mr.  Manager  BUTLER.  Very  well ;  to  save 
all  objection,  then,  I  will  aek  this  qnestion: 
What  did  he  state  to  you,  if  anylJiing,  as  to  the 
conversation  which  he  had  previously  had  with 
yon  abont  breaking  down  the  War  Office? 

Mr.  EVARTS.  That  we  olgect  to.  Ask 
what  conversations  the  witness  has  had  with 
him  since,  if  yoa  wish  to  give  them  in  evi- 
dence. 

Mr.  Manager  BUTLER.  I  am  content  witk 
that,  if  that  is  not  objected  to.  [To  the  wib- 
ness.]  What  conversations  Jiave youhad  with 
him  ou  that  subject  since? 

Mr.  EVARTS.  Thm  we  olgect  to  as  not 
admissible  evidence, 

Mr,  Manager  BUTLEB.  Timeo  Danaos  et 
dona  ferentes.  I  shall  not  alter  my  qneatioa 
again. 

The  CHIEF  JUSTICK  The  qnestion,  bein( 
objected  to,  will  be  reduced  to  writing. 
_  Mr.  Manager  Bittlcr   reduced   his   qoes" 
tion  to  writins,  and  read  it,  as  follows : 

Question.  Have  you  had  an^  conversation 
since  the  first  one  and  since  his  aftpointment 
as  Secretary  of  War  ad  interim  with  Thomas 
when  he  said  anytliiug  about  using  force  in 
getting  into  the  War  Office  or  in  any  wa^  or 
manner  reasserting  his  former  oonversatioa, 
and,  if  so,  state  what  he  said? 

The  CHIEF  JUSTICE.  Do  the  counsel 
object  to  thatquestioa? 

Mr.  EVARTS.  We  object  to  the  qnestion, 
if  the  court  please. 

The  CHIEF  JUSTICE.  Do  jon  desire  to 
be  heard  in  support  of  the  objection? 

Mr.  EVARTS.  Very  briefly.  The  aoto  of 
the  President  and  Uie  acts  of  General  Tkomaa, 
in  parsnance  of  any  authority  from  the  Presi- 
dent or  otherwise,  have  been  given  in  evidenea. 
That  testimony  is  very  limited.  What  occarred 
between  General  Thomas  and  Mr.  Stanton  at 
the  War  Office  is  the  only  measure  and  extent 
of  evidence  bearing  upon  the  actual  conduct 
either  of  the  President,  throngh  his  agent,  or 
of  the  agent.  It  was  allowed  to  give  evideno* 
of  this  appointee's  declarations  as  to  what  he 
intended  to  do,  and  that  evidence  has  been 
given.  Now,  statements  after  the  action  was 
complete  as  to  what  his  intentions  were  befoM 
cannot  be  at  all  material,  for  intentions  not 
executed  in  the  subsequent  action  certainlyars 
not  material.  But  this  is  still  moTe_  objection- 
able as  being  but  an  alleged  repetition,  afW 
the  transaction  was  complete,  of  what  his  in- 
tentions had  been  before  or  rather  relative  to 
what  he  said  about  what  his  intentions  had  been 
before.  It  is  enough  to  prove  what  his  inten- 
tions had  been  before  under  the  latitude  whieb 
has  been  allowed  by  the  court  to  introdnoe  that 
evidence,  to  wit,  the  declarations  made  to  this 
witness;  but  General  Thomas's  statements 
afterward  as  to  what  previously  hoj  Gieneral 
Thomas,  had  stated  as  to  what  his  intentions 
were  is  not  admissible  within  any  rules  of 
evidence. 
Jh^.Mauager  BUTLEB.  Mr.  Chief  Justice, 
I  maerstaud  the  Senate  by  solemn  decisio* 
have  decided  that  Adjutant  General  Thomas, 
being  Secretary  of  War  ad  interim,  under  the 
circumstances,  was  so  for  in  conspiracy  or  in 
agreement  with  the  President,  was  so  far  his 
servant  or  ageat^  that  iu  the  course  of  the  pro> 
ceeding  in  wuich  he  was  engaged  his  acts  might 
be,  and  his  declarations  were,  evidence.  That 
decision^  of  course,  coven  all  acts  and  all 
declarations.  We  have  shown  that  on  the 
night  of  the  2l8t  of  February  General  Thomas 
said:  "I  am  going  op  to-morrow  morning  with 
axes  and  foroe,  bills  and  bows,  to  go  into  the 
office,  break  open  the  door;  I  am  going  in  by 
force;  I  am  going  to  obey  my  orders;  I  am 
going  to  obey  the  orders  of  the  President;  I 
am  going  in  with  force,  and  I  am  going  to  break 
down  the  doors  if  they  are  not  opened  to  me." 
Then  it  ia  also  in  evidence  that  Mr.  Thomas 
went  up  the  next  morning,  not  at  ten  o'clock, 
but  about  half  past  eleven,  in  a  much  moz« 
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mild  and  quiet  manner  than  he  had  threatened 
over  night  to  do. 

The  argument  will  be  raised  by  the  counsel 
for  the  President,  "  This  was  mere  talk  of  Mr. 
Thomas,  because  if  he  meant  anything  by  it, 
or  if  the  President  had  so  ordered  him,  if  it 
was  serious  really,  why  did  he  not  the  next 
noming  go  np  there  with  force,  either  with  the 
Maryland  militia,  or  the  Virginia  militia,  or 
some  other  proper  force  with  which  Mr. 
Thomas  should  deal,  or  with  a  portion  of  the 
regular  Army  of  the  United  States?  "  That 
is  the  argument;  and  as  he  did  not,  these 
declarations  meant  nothing.  I  want  to  show 
that  afterwards  Mr.  Burleigh  asked  him, 
"  G«neral  Thomas,  I  went  up  there  to  sec  the 
performance,  and  it  did  not  come  off  according 
to  contract ;  what  is  the  meaning  of  this  ?  you 
did  not  go  and  break  in  ;  I  wanted  to  see  that 
goon;  I  was  going  to  stand  by  you,"  or  words 
to  that  effect:  "I  went  there  to  giye  you  my 
countenance,"  or  something  like  that;  and 
thereupon  Mr.  Thomas  said:  "  Well,  the  reason 
I  did  not  was  that  I  was  arrested  by  the 
conrts  and  held  to  bail,  and  I  could  not;  I 
concluded  it  was  not  beat  to  use  f^rce ;  I  did 
not  dare  do  it."  Is  not  that  perfectly  compe- 
tent to  meet  this  argument  of  the  counsel,  and 
to  show  what  prerented  the  outbreak  of  a  civil 
#ar ;  that  it  was  not  the  President;  it  was  not 
His  coconspirator;  it  was  not  their  malignity 
nor  want  of  it ;  it  was  not  their  will  or  want 
of  it ;  but  it  was  the  fortunate  intervention  of 
the  tribunal  of  justice.  That  is  the  point  upon 
which  we  propose  to  put  in  this  question. 

The  CHIEF  J  DSTICE.  The  Secretary  will 
read  the  question. 

The  Secretary  read  the  question,  as  follows: 

Quafitm.  Have  yoo  bad  any  eonrenation  since  the 
first  one  and  sinoe  hia  appomtment  as  Secretary  of 
War  ad  Mttnai— with  Xnoaa*— where  he  bu  said 


UTlhins  about  nsins  force  in  setting  into  the  War 
Office,  or  in  any  way  or  manner  roamerting  the 
former  eonTcrsatlon:  and  if  so,  state  what  hesaidT 

TheCHIEF  JUSTICE.  Senators,  the  Chief 
Justice  is  of  opinion  that  within  the  spirit  of 
the  decision  just  made  by  the  Senate,  this 
question  is  admissible.  Does  any  Senator 
desire  that  the  question  shall  be  submitted 
to  the  Senate  ?  If  not,  the  question  will  be 
put. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Will  yon  now  state  ?  Mr.  Bublbioh,  you  say 
you  hare  had  many  conversations.  I  want  to 
call  your  attention  to  one  special  conversa- 
tion  

Mr.  CURTIS.  I  suppose  the  question  should 
be  put  to  him. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Have  yon  baa  an^  conversation  since  the  first 
one  and  since  his  nppointment  as  Secretary 
of  War  ad  inlerlm — with  Thomas — wherein 
he  said  anything  about  using  force  in  getting 
into  the  War  Office,  or  in  any  way  or  manner 
reasserting  the  former  conversation;  and  if 
BO,  state  what  he  said  ? 

Antwer,  Some  time  in  the  fore  part  of  last 
week  I  met  (General  Thomas  and  we  were  talk- 
ing over  this  question  ;  it  had  become  noised 
about;  and  he  told  me  that  the  only  tjuog 
that  prevented  his  taking  possession '<Mp^ 
War  Department  that  morning  was  his  a^gt 
by  the  United  States  marshal,  who  called  on 
him  at  a  very  unusual  hour,  I  think  about  the 
time  he  was  netting  out  of  bed. 

Question.  Yon  have  stated  what  he  said. 
Now  sav  what  you  stated  to  him?  Give  us 
the  whole  conversation  as  well  as  yon  can  on 
that  occasion  7 

The  WrrwEss.    This  last  occasion? 

Mr.  EVAIITS.  That  is  not  within  your 
question. 

Mr.  STANBERY.  Yon  are  now  asking 
for  declarations  of  Mr.  BtntLEioH. 

Mr.  Manager  BUTLER.     I  am  asking  for 
both  parts  of  the  conversation,  which  I  never 
yet  beard  objected  to  in  a  court  of  justice. 
,  Mr.  STANBERY.     You  ask  for  declara- 
tions of  this  witness. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
What  you  said  to  Thomas  ana  he  said  to  you, 
purt  of  which  you  have  just  given  us. 


The  Witness.  I  do  not  now  recollect  the 
precise  language  which  I  used  to  him.  It  was, 
however,  in  connection  with  my  having  gone  np 
there,  and  that  the  feast  to  which  I  was  invited 
or  the  performance  did  not  come  off;  and  he 
gave  me  as  a  reason  for  it  that  he  was  arrested 
by  the  United  States  marshal  and  taken  down 
before  Judge  Cartter's  court,  otherwise  he 
should  have  gone  in  and  taken  possession  of 
the  office,  as  he  told  me  he  would. 

Question.  When  was  this  last  conversation, 
as  near  as  you  can  tell? 

Answer.  I  think  it  was  abont  the  first  of 
last  week. 

Cross-examined  by  Mr.  STANDBRTt 

QuetHon.  Referring  to  the  interview  yon 
had  with  Qeueral  Thomas  in  the  Adjutant  Gen- 
eral's office  prior  to  his  appointment  as  Secre- 
tary of  War,  had  you  business  there  with  him, 
as  Adjutant  General? 

Answer.  I  had  business  with  the  Adjutant 
General.  I  can  state  what  it  was,  if  you  desire 
to  know. 

Question.  No.  I  do  not  care  about  that; 
but  you  went  there  to  see  the  Adjutant  Gen- 
eral on  business? 

Answer.     Yes,  sir. 

Question..  And  you  say  you  had  heard  before 
that  that  General  Thomas  was  restored  to  bis 
offic«? 

Answer.  I  think  I  had  heard  it  the  day  be- 
fore, and  I  think  I  heard  it  from  himself. 

Question.  While  you  were  there  he  sent  for 
the  heads  of  bureaus  and  their  clerks,  did  he  ? 

Answer.  Yes,  sir. 

Question.  Whom  first  did  he  send  for? 

Answer.  I  cannot  name  them  now.  In  fact, 
I  am  not  sufficiently  familiar  with  their  names 
to  tell. 

Question.  Who  first  came  in  ? 

Answer.  I  am  not  able  to  say.  General 
Williams  was  present.  I  do  not  know  but  that 
he  came  in  first,  and  I  do  not  know  as  he  did. 

Question.  Did  he  make  an  address  to  each 
head  of  bureau  and  his  clerks  or  did  he  talk  to 
them  all  together? 

Answer.  Each  one. 

Question.  In  snccessionT 

Answer.  Yes,  sir. 

Question.  How  many  addresses,  then,  did 
he  make  to  separate  assemblies? 

Answer.  I  think  he  made  four  or  five.  I  did 
not  count  them,  and  it  was  a  matter  that  did 
not  impress  itself  on  my  mind  very  much. 

Question.  Did  he  make  the  same  address  to 
all  of  them  ? 

Answer.  Very  nearly  the  same. 

Question.  Now,  please  to  state  what  his 
address  was  to  each  of  them  that  he  made  on 
that  occasion  ? 

Answer.  I  can  only  give  it  to  you  in  a  very 
vague  manner.  It  was  a  matter  that  did  not 
concern  me  very  much.  It  was  to  state  to 
them  that  he  had  come  back  and  assumed  the 
duties  of  the  office ;  that  he  was  glad  to  see 
them  ;  that  he  proposed  to  relax  somewhat  the 
arbitrary  rules ;  perhaps  he  did  not  denominate 
them  arbitrary  rules ;  he  had  to  me  before  that ; 
that  he  did  not  wish  to  hold  them  up  to  so  strict 
accountability  in  being  there  precisely  at  nine 
o'clock,  and  in  not  leaving  without  a  written 
leave  as  he  said  had  been  the  cose  before.  He 
stated  to  them  that  he  should  expect  them  to 
discharge  their  duty,  and  if  they  did  that  it 
was  all  he  cared  about. 

Question.  When  he  said  he  had  returned  to 
his  office  what  office  did  yon  understand  him 
as  returning  to  ? 

ATiswer.  Adjutant  General. 

Question.  When  he  gave  these  orders  to 
these  heads  of  bureaus  and  their  clerks  did  you 
understand  him  to  be  giving  orders  as  Adju- 
tant General  ? 

Answer.  I  did  not  understand  him  to  be 
giving  orders  at  all,  but  it  was  a  mere  address. 

Qtustion.  Was  he  delivering  an  address  then 
as  Adjutant  General? 

Answer.  Certainly. 

Question.  In  reference  to  how  he  expected 
to  carry  on  that  office? 


Answer.  What  he  expected  of  them. 

Question.  Yon  do  not  mean  that  he  8«iit  for 
all  the  employ6s  in  the  War  Department,  do 
you? 

Answer.  I  think  he  told  me  that  he  directed 
the  head  of  every  department  connected  with 
the  Adjutant  General's  office  to  come. 

Question.  But  not  those  connected  with  the 
other  offices — tliose  of  the  Commissary  Gen- 
eral, the  Quartermaster  General,  &c 

Answer.  No;  only  those  that  were  ander 
him. 

Question.  When  these  heads  of  bnreaa  re- 
ceived  these  orders,  did  they  object  that  he 
had  no  right  to  give  them  such  orders,  or  did 
they  thank  him  for  them  ? 

Answer.  I  heard  no  objection.  They  oon- 
gratnlated  him,  a  great  many  of  them. 

Question.  Wasanythingsaidabonthisgiving 
them  any  other  orders,  or  giving  them  to  any 
other  than  his  own  officers,  those  ander  him 
as  Adjutant  General? 

Answer.  I  did  not  understand  it  in  any  other 
way. 

Question.  Then  did  yonhearorseeanything 
improper  at  that  time,  and  if  yon  did  let  us 
know  what  it  was? 

Answer.  I  do  not  know  that  I  am  the  judge 
of  what  is  proper  or  not  proper  in  the  Adju- 
tant General's  office.  Nothing  oocnrredtbat 
was  very  offensive  to  me. 

Question.  Did  anything  occartkot  wm  at  all 
offensive? 

Answer.  No,  sir. 

Samuel  Wilkesov  sworn  and  examined. 

By  Mr.  Manager  Butleb  : 

Question.  Do  you  know  Lorenzo  Thomas, 
Adjutant  General  of  the  United  States  Army  T 

Answer.  I  do. 

Question.  How  lon^  have  yon  known  him  T 

Answer.  Between  six  and  seven  years. 

Question.  Have  you  had  any  conversation 
with  him  relative  to  the  change  in  the  War 
Department?  If  so,  state  as  near  as  yon  can 
when  it  was  and  what  it  was  in  relation  to  that 
change. 

Answer.  I  had  a  conversation  with  him  re- 
specting that  change  on  the  Slst  day  of  Feb- 
ruary. 

Question.  What  time  in  die  day? 

Answer.  Between  one  and  two  o'clock  in  the 
afWmoon. 

QttesHon.  Where? 

Answer.  At  the  War  Department,  in  his 
office. 

Qnestion.  State  what  took  place  at  that  ia> 
terview  ? 

Mr.  EVARTS.  Do  ^oa  propose  this  as  cov- 
ered by  the  former  ruling? 

Mr.  Manager  BUTLEH.  Entirely  so,  sfte* 
he  had  his  order. 

The  Witness.  I  asked  him  to  tell  me  what 
had  occurred  that  morning  between  him  and 
the  Secretary  of  War  in  his  endeavor  to  take 
possession  of  the  War  Department.  He  hesi- 
tated to  do  so  till  I  told  him  that  the  town  was 
filled  with  rumors  of  the  change  that  had  been 
made,  of  tli«  removal  of  Mr.  Stanton  and  the 
appointment  of  himself.  He  then  said  that 
since  the  affair  had  become  public  he  felt  re- 
lieved to  speak  to  me  with  freedom  abont  it. 
He  drew  from  his  pocket  a  copy,  or  rather  the 
ori^nal,  of  the  order  of  the  President  of  the 
United  States,  directinghim  to  take  possession 
of  the  War  Department  immediately.  He  told 
me  that  he  had  taken  as  a  witness  of  his  action 
General  Williams,  and  had  gone  up  into  the 
War  Department  and  had  shown  to  Edwin  M. 
Stanton  the  order  of  the  President,  and  had 
demanded  by  virtue  of  that  order  the  posses- 
sion of  the  War  Department  and  its  books  and 
papers.  He  told  me  that  Edwin  M.  StantoR, 
after  reading  the  order,  had  asked  him  if  he 
would  allow  to  him  sufficient  time  for  him  to 
gather  together  his  books,  papers,  and  other 
personal  property  and  take  them  awny  with 
him;  that  he  told  him  that  he  would  allow 
to  him  all  necessary  time  to  do  so,  and  had 
then  withdrawn  from  Mr.  Stanton's  room. 
He  farther  told  me,  that  day  being  Friday, 
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that  the  next  day  wonid  be  what  he  called  a 
dies  noHf  being  the  holiday  of  the  anniversary 
of  Washington'sbirthday,  when  he  haddirected 
that  the  War  Department  should  be  closed, 
that  the  day  thereafter  would  be  Sunday,  and 
that  on  Monday  inorning  he  should  demand 
possession  of  the  War  Department  and  of  its 
property,  and  if  that  demand  was  refused  or 
resisted  he  shoald  apply  to  the  General-in- 
Chief  of  the  Army  for  a  force  sufficient  to  en- 
able him  to  take  possession  of  the  War  Depart- 
ment ;  and  he  added  that  he  did  not  see  how 
the  General  of  the  Army  could  refuse  to  obey 
his  demand  for  that  force.  He  then  added 
that  under  the  order  that  the  President  had 
given  to  him  he  had  no  election  to  pursue  any 
other  coarse  than  the  one  that  he  indicated ; 
that  he  was  a  sobordinate  officer  directed  by 
an  order  from  a  superior  officer,  and  that  he 
must  pursue  that  course. 

Question.  Did  you  see  him  afterward  and 
have  conversation  with  him  on  the  sabject? 

Answer.  I  did. 

Question.  When  was  that  T 

Ansteer.  That  evening. 

Question.  Where? 

Ansver.  At  Willard's  HoteL 

Question.  What  did  he  say  there  ? 

Answer.  He  then  said  that  he  should  the 
next  day  demand  possession  of  the  War  De- 
partment, and  that  if  the  demand  was  refused 
or  resisted  he  should  apply  to  General  Grant 
for  force  to  enable  him  to  take  possession,  and 
he  also  repeated  his  declaration  that  he  could 
not  see  how  General  Grant  could  refuse  to 
obey  that  demand  for  £t>rce. 

Question.  State  whether  these  were  earnest 
conversations  or  otherwise  ? 

Answer.  Earnest  conversations  I 

Question.  Yes,  sir,  on  his  part. 

Answer.  If  yon  mean  by  earnestness  thatbe 
meant  what  he  said 

Question.    Yes. 

Answer,  They  were  in  that  sense  earnest. 

Cross-examined  by  Mr.  Evamts  : 

Question.  Are  you  connected  with  the  press  7 

Answer.  I  am  a  journalist  by  profession. 

Question.  And  have  been  n>r  a  great  nam- 
berofyears? 

Answer.  A^reat  number  of  years. 

Question.  Living  in  Washington  during  the 
session  of  Congress  for  the  most  part  f 

Answer.  1  have  for  the  last  seven  years  lived 
in  Washington  in  the  winter. 

Question.  Yon  say  that  General  Thomas  told 
you  that,  under  the  order  of  the  President,  he 
did  not  see  how  he  could  do  otherwise  than  he 
had  stated. 

Mr.  Manager  BUTLER.  Are  yon  repeating 
the  testimony  of  the  witness  ? 

Mr.  EVAKTS.     Yes. 

Mr.  Manager  BUTLISR.  I  understood  him 
to  say  "  under  the  orders  of  the  President." 

Mr.  EVAUTS.  I  understood  him  to  say 
"under  the  order." 

Mr.  Manager  BUTLER.  That  I  wanted 
eertain. 

The  Wrnbss.  "  Under  the  order,' '  referring 
to  the  original  1 

Mr.  EVARTS.    PaperT 

The  WiTNRSs.    The  original  paper. 

Question.  Nothing  else'? 

Answer.  Nothing  else. 

Mr.  EVAllTS,  (to  Mr.  Manager  Butler.) 
Now  you  are  answered. 

Mr.  Manager  BUTLER.    Entirely. 

Mr.  EVAUTS,  (to  the  witness.)  So  all  the 
difference  between  the  conversation  on  Friday 
sight  and  Friday  forenoon  was  that  at  night  he 
proposed  to  do  what  he  did  propose  to  do  on 
iiaturday,  and  in  the  forenoon  conversation  be 
froposed  to  do  it  on  Monday? 

Answer.  On  Monday. 

Question.  Did  you  say  anything  farther  re* 
ganlingthe  expected  holiday,  Saturday,  except 
that  that  woold  be  a  dies  nonf 

Answer.  Nothing,  sir. 

Question.  No  orders  to  that  effect  were  re- 
ferred to? 

Answer.  Pardon  me ;  he  told  me  that  he  had 


issued  an  order  ti^ose  the  War  Department 
on  Saturday. 

Question.  That  he  had  himself  7 

Answer.  That  he  had  himself  isiiaed  an  order 
t*  close  the  War  Department  on  Saturday. 

Question.  As  Adjutant  General? 

Answer.  Hedidnotsay  whether  he  had  done 
that  as  Adjutant  Genersu  or  as  Secretary  of 
War. 

Question.  Yoa  did  not  understand  anything 
about  that? 

Answer.  He  simply  told  me  he  had  issued 
an  order  to  close  the  War  Department  on  Sat- 
urday. 

Question.  This  was  in  the  morning  conver- 
sation? 

Answer.  It  was  in  the  afternoon  conversa- 
tion of  Friday. 

Question.  The  one  o'clock  conversation? 

Answer.  Yes,  sir. 

Question.  Did  he  tell  yon  when  that  order 
had  been  issued  7    • 

Answer.  Noj  sir. 

Question.  Did  ^ou  know,  from  anything  said 
in  that  conversation,  when  it  had  been  issued? 

Aitswer.  No,  sir. 

Question.  Did  you  know,  from  anything  said 
in  that  conversation,  by  whom  it  had  been 
issued  other  than  that  it  was  by  him.  General 
Thomas,  in  8t>me  capacity? 

Answer.  No,  sir.  He  told  me  that  it  had 
been  issued,  and  he  told  mo  that  on  Friday. 

Question.  So  far  as  yon  know,  or  then  un- 
derstood, it  might  have  been  issued  by  him  as 
Adjutant  General  ? 

Answer.  I  know  nothing  about  that. 

Reexamined  by  Mr.  Manager  Butler  t 
Question.  In  either  of  these  conversations, 

in  connection  with  what  he  said,  did  be  say 

whether  he  was  Secretary  of  War,  or  did  ho 

claim  to  be? 
Answer.  Yes,  sir:  he  claimed  to  be  Secretary 

of  War. 

Oeorob  W.  KutsNER  sworn  and  examined. 

By  Mr.  Manager  Bctlbb  : 

Question.  What  is  yonr  fall  name  7 

Answer.  George  Washington  Karsner. 

Question.  Of  what  place  are  you  a  citizen? 

Answer.  Delaware. 

Question.  What  county? 

Answer.  New  Castle  coonty. 

Question.  Do  you  know  Migor  General  Lo- 
renzo Thomas  ? 

Answer.  Yes,  sir. 

Question.  How  long  have  yon  known  him. 

Answer,  I  have  known  him  a  great  while ; 
I  think  I  have  known  him  since  a  short  time 
after  his  graduation  from  West  Point. 

Question.  Was  he  originally  from  the  same 
county  with  you  ? 

Answer.  Yen,  sir. 

Question.  Did  yon  see  him  in  Washington 
somewhere  about  the  1st  of  March  of  this 
year? 

Answer.  I  think  it  was  about  the  9th  of 
March  I  first  recollect  seeing  him  here. 

Question.  When  had  you  seen  him  prior  to 
that  time? 

Answer.  Not  for  several  years.  I  cannot 
remember  exactly  when  I  last  saw  him  before 
that. 

Question.  Where  did  yon  see  him  in  Wash- 
ington? 

Answer.  I  saw  him  in  the  President's  Hoase ; 
in  the  East  Room  of  the  President's  House. 

Question.  What  time  in  the  day  or  evening? 

Answer.  It  was,  perhaps,  a  quarter  past  ten 
o'clock  in  the  evening. 

Question.  The  evening  of  what  day  in  the 
week;  do  you  remember? 

Answer.  I  think  it  was  on  a  Monday  evening. 

Question.  Was  the  President  holding  a  levee 
that  evening? 

Answer.  Yes,  sir. 

Question.  Did  you  have  any  conversation 
with  him? 

Artswer.  Yes,  sir. 

Question.  Please  state  how  the  conversation 
began;  what  was  said? 


Mr.  EVARTS.     With  General  Thomas? 

Mr.  Manager  BUTLER.-  With  General 
Thomas. 

Answer.  Well,  h  commenced  by  my  ap- 
proaching him  and  mentioning  that  I  was  a 
Delawarean,  and  I  supposed  he  would  recog- 
nize me,  which  I  think  he  did,  but  could  not 
remember  my  name.  I  then  gave  htm  my 
name,  and  told  htm  I  knew  him  a  great  many 
years  ago,  and  knew  his  fatherand  brother  and 
all  the  family.  I  gave  him  my  hand,  and  he 
talked.  He  said  he  was  a  Delaware  boy,  which 
I  very  well  knew:  and  he  asked  me  what  we 
were  doing  in  Delaware.  I  do  not  remember 
the  answer  I  gave  to  him,  but  said  I  to  him, 
"General,  theeyes  of  Delaware  are  on  you.'' 
[Laughter.] 

The  CHIEF  JUSTICE.    Order  I 

The  Witness.  1  gave  my  advice  to  him. 
I  told  him  I  thought  Delaware  woald  require 
him  to  stand  firm.  "Stand  firm.  General," 
said  I.  He  said  he  would,  he  was  standing 
firm,  and  be  would  not  disappoint  his  friends; 
and  in  two  days,  or  two  or  three  days,  or  a 
short  time,  he  would  kick  that  fellow  oat. 
[Laughter.] 

Question.  Was  anything  further  said? 

Answer.  Yes ;  there  was  something  farther 
said.  I  will  try  to  recollect  it.  [A  pause.]  I 
repeated  again  to  him  what  the  desire,  I  pre- 
sumed, of  Delaware  would  bo,  and  he  said  I 
need  not  give  myself  any  concern  about  that, 
he  was  going  to  remain  firm,  and  kick  that  fel- 
low out  without  fail. 

Question.  When  he^aid  he  would  "kick 
that  fellow  out"  did  he  in  any  way  indicate  to 
you  to  whom  he  referred  ? 

Answer.  He  did  not  mention  any  name. 

Question.  The  question  was  whether  he  indi- 
cated to  whom  be  referred? 

Answer.  Well,  I  think  he  referred  to  the 
Secretary  of  War.  I  did  not  have  any  doubt 
on  my  mind 

Mr.  EVARTS.'    That  was  not  the  question. 

Mr.  Manager  BUTLER.  It  answers  all  I 
desire.     The  witness  is  yours,  gentlemen. 

Cross-examined  by  Mr.  STAHBeRx: 

Question.  Yon  said  you  had  known  General 
Thomas  many  years  before  ? 

Answer,  Yes,  sir. 

Question,  Please  to  state  as  near  as  you  can 
recollect  when  yon  had  seen  General  Thdmas 
before  this  interview  in  the  hiast  Room.  How 
many  years  was  it  since  yon  had  seen  him 
before? 

Answer.  I  was  in  this  city  daring  the  war, 
and  perhaps  I  might  have  seen  him  then,  but 
1  am  not  certain. 

Question.  What  is  the  Ume  that  you  are 
certain  that  yon  last  saw  him? 

Answer,  it  was  a  good  many  years ;  I  can- 
not remember  how  long  it  was.  1  cannot  re- 
member the  time. 

Question.  Where?    In  Delaware  or  here? 

Answer.  I  think  I  saw  him  in  New  Castle  at 
one  time. 

Question.  Before  or  after  be  went  to  West 
Point? 

Answer.  Long  sinoe  he  left  West  Point; 
long  since  he  was  in  the  Army. 

Question.  On  what  occasion  was  it  at  New 
Castle  that  you  think  you  recollect  seeing  him  7 

Answer.  I  saw  him  in  the  street.  1  do  not 
recollect  that  I  had  any  conversation  with  him 
at  New  Castle.  His  father  lived  there,  and  hi* 
brother. 

Question.  In  which  of  the  streets  of  New 
Castle  did  you  see  him? 

Answer.  Well,  there  are  not  many  streets 
in  New  Castle.  [Laughter.]  I  saw  him  in  Liae 
main  street,  1  think. 

Question.  What  part  of  the  street? 

Answer.  It  was  not  in  the  middle  of  it ;  it 
was  on  the  pavement,  and  I  was  statMing  by 
the  court-house,  to  the  best  of  my  recollection. 

Question.  You  were  standing  by  the  coart- 
house,  and  he  was  on  the  pavement? 

Answer.  I  think  so. 

Question,  Was  he  walking  past  or  standing 
there? 
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Antwer.  I  cannot  reoollect. 

QnesUon.  Bato'ou  do  recollect  that  one  day 
being  before  the  court- house  you  saw  Thomas 
standiog  on  the  pavement  7 

Amver.  I  was  standing  by  the  oourt-house. 

QutsUon.  How  near? 

Annotr.  Within  half  the  space  of  this  room. 

QutsUon.  How  far  was  he  bota.  you  ? 

Attgieer.  I  thiok  he  was  on  the  opposite  side 
of  the  street. 

Quation.  On  the  other  pavement? 
_  Amwar.  Yes ;  I  think  so.     As  regards  the 
time  oud  whether  I  spoke  to  him  or  not  I  can- 
not telL    I  saw  him  tber*. 

Queslum.  That-is  what  you  recollect ;  seeing 
him  there  that  day.  Was  he  standing  or  walk- 
ing? 

Answer.  I  presume  he  was  walking.  I  do 
not  recollect. 

Question.  Bat  70a  recollect  teeing'  him 
there? 

Anateer.  tea. 

QueatioH.  Can  yoa  not  tell  us  whether  he 
was  standing  or  walking? 

Answer.  Sometimes  it  is  a  little  difficult  for 
a  person's  memory  to  run  that  well.  That  has 
been  several  years  ago,  many  years  before  the 
war. 

Question.  When  did  yoa  ever  see  him  to 
Speak  with  him  7 

Answer.  I  used  to  speak  to  him  agreat  many 
years  ago  when  he  would  be  at  New  Castle  vis- 
iting his  people.  He  married  his  wife  in  New 
Castle. 

Question.  How  many  years  and  when  7  That 
is  iLe  question,  -^ 

Atiswer.  It  is  very  difficult  for  me  to  answer 
how  many  years  or  when  ;  but  I  saw  him  there 
and  I  saw  him  in  the  city  of  Washington. 

Question.  You  now  recollect^ that  you  saw 
him  in  the  city  of  WashingtonT  a  little  while 
ago  you  could  not  recollect  that? 

Answer.  I  think  now  I  do  recollect  seeing 
him,  but  not  to  speak  to  him.  He  was  an  offi- 
cer, I  was  a  citizen. 

Questioa.  Whereabouts  in  Washbgton  did 
you  see  him  before  this  time  7 

Answer.  I  cannot  tell  that ;  bat  I  have  seen 
bim  in  Washington.  I  know  him  when  I  see 
him. 

QuestUm.  When,  then,  did  you  evw  speak 
to  him  before  this  time  7    Name  a  time. 

Answer.  Eveiy  time  I  would  come  within 
speaking  distance  of  him  I  have  spoken  to 
him ;  but  to  name  a  time  I  cannot. 

Question.  Yon  cannot  answer  when  it  was 
or  where  y<Ai  ever  spoke  to  him  before? 

Ansatr.  No,  sir  j  not  pwrlioularly. 

Question.  On  this  occasion  did  you  come 
from  Delaware  to  see  General  Thomas? 

Answer.  No,  sir ;  I  had  other  business  in 
WMbinjjtoa. 

Question.  Did  yo8  expect  to  see  him  or 
intend  to  see  him  7 

Anstser.  Well,  I  wished  to  see  the  President 
of  the  United  States,  and  I  wished  to  see  the 
Cabinet.  I  saw  them  all  except  General  Thomas 
in  the  reception  room.  I  then  walked  into  the 
East  Room  and  I  saw  him  there ;  I  went  to  him 
in  the  East  Boom  ao4  spoke  to  him. 

Question.  Yoa  wanted  to  see  him  as  well  as 
the  rest  of  the  Cabinet  7 

Answer.  WelL  he  was  acting,  the  pikers 
stated,  as  a  member  of  the  Cabinet. 

Qttestion.  Whereabouts  in  the  East  Boom  did 
you  encounter  him  7 

Answer.  On  the  west  side,  I  think,  of  the 
East  Koom. 

Question.  Was  it  new  the  door  of  exit? 

Answer,  No,  sir. 

Question.  Near  the  center  of  the  room  7 

Answer.  I  think  it  was.  It  was  not  the 
center  of  the  room  ezaotly,  bat  somewhere  in 
the  center  of  the  distance  between  that  and  the 
place  of  goins  out 

Question.  At  that  time  was  General  Thomas 
apparently  going  out? 

Answer.  No,  sir.  When  I  first  saw  him  there 
he  was  very  much  engaged,  speaking  with  a 

gentleman  very  earnestly,  and  I  waited  until 
e  had  leisure  and  then  I  approached  him. 


Question.  Did  yoa  know  the  gentleman  he 
was  speaking  with  7 

Answer.  No,  sir. 

Question.  But  you  had  something  to  say  to 
him.  What  did  you  intend  to  say  to  him  when 
you  found  out  that  he  was  there?  You  say  you 
went  over  to  see  him ;  what  did  you  intend  to 
say  to  him? 

Answer.  Well,  his  being  a  Delawarean  and 
I  from  the  same  State,  I  wanted  to  pass  the 
compliments  with  him.  I  was  glad  to  see  him. 
I  had  no  particular  desire  to  see  him  on  any 
business;  but  I  just  said  to  him  what  I  have 
already  stated. 

Question.  Yon  did  not  go  there  especially  to 
say  to  him  that  thing,  then,  but  only  to  see  him  7 

Answer.  I  was  drawn  there  for  the  purpose 
of  seeing  Mr.  Johnson,  President  of  the  United 
States ;  I  bad  never  seen  him. 

Question.  After  you  had  seen  Mr.  Johnson, 
and  the  other  members  of  the  Cabinet,  I  un- 
derstand yon  to  say  you  {hen  wanted  to  see 
General  Ihbmas? 

Answer.  I  asked  a  friend  with  me  where 
General  Thomas  was:  said  I,  "I,  do  not  see 
him." 

Qitestion.  Who  was  that  friend  that  waj  with 
you? 

Answer,  It  was  John  B.  Tannetw 

Question.  Where  was  he  fromj 

Answer,-  Washington. 

Question.  Does  he  live  heref 

Answer.  Yes,  sir. 

Question.  Did  yoa  go  with  Tanner  to  that 
levee? 

Answer.  Yes,  sir, 

Qwsstion.  And  after  yoa  had  seen  the  Presi- 
dent and  Cabinet,  you  then  asked  him  where 
you  would  6nd  Thomas? 

Answer.  No ;  that  was  not  the  mann«r< 

Question.  What  was  it? 

Answer.  Said  I*  "  I  see  them  all  but  Gen- 
eral Thomas."  I  did  not  know  the  members 
of  the  Cabinet  personally,  but  they  were  pointed 
out  to  me — Mr.  Browning  and  all  the  Cabinet 
except  Mr.  Thomas.  I  think  they  were  all 
present  in  the  reception  room. 

Question.  And  all  were  pointed  out  to  you  7 

Answer.  Yes,  sir;  they  were  pointed  out 
to  me. 

Question.  Having  seen  the  President  and 
having  seen  all  the  members  of  the  Cabinet, 
then  you  asked  where  you  could  find  General 
Thomas? 

ATiswer.  No,  sir, 

Qitestion.  What  then? 

Answer.  I  did  not  ask  where  I  could  find 
him.  Said  I,  "I  miss  General  Thomas  here ; 
he  is  not  in  this  room."  My  friend  said  no, 
he  was  not  in  that  room ;  and  when  we  left  the 
reception  room  and  came  into  the  East  Boom 
I  saw  him  there. 

Question.  Did  yon  go  with  your  friend 
Tanner  from  the  reception  room  to  the  Eost 
Boom? 

Answer.  Yes,  sir. 

Question.  Dia  he  point  out  Thomas  to  yoa  7 

Answer.  No,  sir;  I  pointed  him  out  myself. 

Question.  What  was  the  first  thing  you  said 
to  Thomas  nftet  he  was  through  witli  his  con- 
versation with  the  gentleman  ho  wns  speaking 
to ;  how  did  you  first  address  him  7 

Answer.  I  have  already  stated  that. 

Question.  State  it  again. 

Answer.  I  addressed  him  as  a  Delawarean, 
knowing  him  to  be  so.  I  told  him  I  was  from 
Delaware.  He  said  he  was  a  Delaware  boy 
himself.  I  knew  that  very  well,  and  knew  his 
fomily. 

QuesMon.  Did  jon  shake  hands  with  him? 

Answer.  Yes,  sir. 

Question.  What  followed  when  you  told  him 
that  you  were  from  Delaware? 

Answer.  As  I  before  stated,  he  asked  me 
how  things  were  coming  on  in  Delaware,  how 
we  were  all  getting  along  or  how  wo  were 
coming  on  ;  that  was  about  the  amount  ho 
asked  me. 

Question.  What  was  yonr  answer? 

Ansuier.  I  do  not  recollect  the  answer  I 
gave. 


Question,  What  was  ssSA  next,  if' yoa  do  not 
recollect  that  answer? 

Answer.  The  next  was,  as  I  before  stated, 
that  I  told  him  the  eyes  of  Delaware  were  on 
him,  and  to  stand  firm :  that  was  the  langvmgo 
I  addressed  to  him. 

Question.  Was  that  all  yon  said? 

Answer.  Well,  no ;  I  repeated,  perhaps,  soma 
part  of  that  or  pretty  much  alL  I  repeated  « 
portion  of  it,  at  any  rate. 

Qttesiion.  When  you  asked  him  to  stand  firm 
what  was  his  reply  7 

Answer.  He  said  he  was  standing  firm. 

Question.  What  did  you  next  say  7 

Answer.  I  told  him  Ute  people  of  Delaware 
would  expect  it  of  him.  He  said  they  should 
not  be  disappointed. 

Question,  what  next  7 

Answer.  That  he  would  stand  firm  ;  and  he 
then  remarked  that  he  would  kick  that  fellow 
out  in  two  or  three  days,  or  in  a  short  time, 
or  in  a  few  da^s ;  I  cannot  remember  what  hit 
exact  expression  was. 

Question.  Now,  I  ask  yon,  Mr.  Earsner,  if 
this  idea  of  kicking  out  did  not  first  come  from 
you  ;  whether  you  did  not  suggest  it? 

Answer.  No,  sir. 

Question.  You  did  not? 

Answer.  No,  sir. 

Question.  You  are  sure  of  that? 

Answer.  1  have  taken  an  oath  here. 

Question.  I  ask  you  if  you  arc  sure  of  that? 

Answer.  I  am  sure  of  that 

Question.  When  he  said  he  would  kick  him 
out  did  you  reply  7 

A7iswer.  I  ao  not  know  what  I  did  reply 
just  to  that,  for  it  was  a  pretty  severe  expres- 
sion. 

Question.  What  did  yoa'  reply,  severe  or 
not ;  what  did  you  say  to  him  ? 

Answer.  I  do  not  think  I  told  bim  it  woahi 
be  all  right  even  ;  I  do  not  think  I  did. 

Question.  What  did  you  tell  him  7 

Answer.  I  said  "  I  think  Delaware  will  ex- 
pect something  from  you."     [Great  laughter.] 

Question.  Was  that  what  yoa  meant  by  the 
severe  remark  yon  made  to  him? 
I      The  Witness.    What  do  yoa  mean? 
*     Mr.   STANBEBY.      Was  that  the  severe 
remark^  "  that  Delaware  expected  he- would  do 
something?" 

The  WiTKESS.  Delaware,  I  told  him,  wonld 
expect  him  to  stand  firm,  and  his  conduct 
would  be  viewed  by  Delaware,  or  tomething  to 
that  effect 

Question.  Was  that  the  severe  remark  which 
you  have  said  you  made  i 

Aiiswet.  I  did  not  make  any  severe  remark. 

Mr.  Manager  BUTLEB.  I  think  you  mis- 
understood the  witness,  Mr.  Stanbery.  He 
said  simply  that  it  was  a  severe  remark  that 
General  Thomas  made. 

The  Witness.  Yen,  Mr ;  that  is  what  I  in- 
tended to  convey. 

Mr.  STANBEBY,  (to  the  witness.)  Did  tho 
conversation  stop  there  7 

Answer,  It  was  not  a  very  long  one.  There 
might  have  been  some  few  words  said  after 
that  Just  before  I  left  I  renewed  the  detiret 
of  Delaware.     [Laughter.] 

The  CHIEF  JUSTICE.    Oiderl  order! 

By  Mr.  Stanbbby! 

Question.  How  did  you  renew  the  desires 
of  Delaware?  Did  you  feel  yoorself  author- 
ized to  speak  for  Delaware? 

Answer.  Oh,  well,  you  know,  when  we  get 
away  from  home  we  think  a  good  deal  of  home, 
and  are  inclined  to  speak  in  behalf  of  our  awn 
State. 

Question.  At  that  time  were  you  in  qrmpathy 
with  the  wishes  of  Delaware  that  he  should  do 
something  in  regard  to  the  War  Office? 

Mr.  Manager  BUTLER.     I  object 

Mr.  STANBERY.  What  is  the  ground  at 
the  objection? 

Mr.  Manager  BUTLEB,  I  do  not  think  this 
is  the  proper  mode  of  proving  the  sympathies 
of  Delaware  on  this  occasion ;  and,  if  it  is,  the 
sympatliies  of  Delaware  ore  a  matter  wholly 
immaterial  to  this  issue. 

Mr,  STANBEBY,     We  sfree  to  that    The 
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queation  was  as  to  tlie  sympathies  of  the  wit- 
ness. I  will  put  the  question  ID  tliisibrm.  [To 
the  witness.  ]  Was  the  lineofconducthe  spoke 
of  taking  that  which  suited  you? 

Answer.  I  do  not  know  whether  it  would 
or  no. 

Questio/t.  Did  yon  in  that  conversation  give 
hiiD  any  advice  beyond  standing  firm  what  he 
should  do? 

AnstBtr.  No,  sir ;  no^  any  advice  farther 
than  I  have  stated. 

Queation.  After  you  parted  there  to  whom 
dill  yoa  first  communicate  this  conversation 
thatyoQ  had  had  there  with  General  Thomas? 

Anstcer.  Well,  I  communicated  it — if  the 
question  is  right  for  me  to  answer 

Mr.  STANBEEY.  Yes,  sir;  you  will 
answer  it. 

Answer.  I  commnnicated  it  to  Mr.  Tanner. 

Question.  Your  friend? 

Atiswer.  Yes,  air ;  that  nif^t. 

Question.  Whereabouts  did  yoa  commnni- 
cate  that  to  Mr.  Tanner  ? 

Answer.  Going  along  the  street. 

Question.  Going  away  from  there  that  night? 

AnsTcer.  Yes,  sir  ;  if  my  memory  serves 
me  aright,  I  think  I  did  that  night. 

Question.  To  whom  next? 

Ansaer.  I  cannot  tell  the  next  one  exactly. 

Question.  Do  you  mean  to  say  you  have  no 
recollection  now  of  telling  anybody  else  but 
Taoaer? 

Answer.  Yes;  I  told  several  that  same  thing. 
I  did  not  charge  my  memory  with  the  persons 
I  told  it  to. 

Question.  Yoa  told  several  that  night,  the 
next  day,  or  when? 

Anstoer.  The  next  day. 

Question.  In  Washington  9 

Answer.  Yes,  sir. 

Question.  What  did  you  tell,  and  whom  to? 

Anstcer.  I  say  I  cannot  recollect  precisely 
the  persons  I  told  it  to.     I  told  it  to  several. 

Question,  Do  you  recollect  any  one  besides 
Tanner? 

Answer.  Yes,  I  recollect  a  gentleman  from 
Delaware. 

Question.  What  was  his  name?. 

Answer.  His  name  was  Smith.  [Langhter.] 

Quotum.  VVhat  was  the  first  name  of  that 
Mr.  Smith? 

Answer.  It  was  not  John.  [Great  laughter.] 

Question.  What  was  it,  if  you  say  you  recol- 
lect it  was  not  John? 

Answer.  I  think  it  was  William. 

Question.  Whereabouts  did  you  see  William 
Smith? 

Answer.  In  Washington. 

Question.  Whereabouts? 

Answer.  I  saw  him  on  the  street, 

Question.  Near  the  court-house? 

Answer.  No,  sir. 

Question,  Wliereabonts,  then  ? 

Answer.  1  do  not  know  where  y«ar  ccttart- 
house  is  here. 

Question.  Whereabouts  in  Washington  did 
yoa  see  Smith? 

Answer.  I  think  it  was  on  Pennsylvank 
avenue. 

Questum.  That  is  a  pffetty  long  avenue. 
Whereabouts  on  the  avenue? 

Answer.  Not  &r  from  the  National  Hotel. 

Question.  On  the  street? 

Answer.  Yes.  sir. 

Question.  What  did  you  tell  William  Smith  ? 

Answer.  I  told  William  Smith  just  what  I 
have  told  vou.  [Laughter.]  Yes,  sir,  I  told 
him  just  what  I  have  sworn  to  here. 

Question..  What  part  of  Delaware  was  Wil- 
liam Smith  from  ? 

Answer.  He  is  from  the  banks  of  the  Bran- 
dywine.     [Great  laughter.] 

Question.  Which  bank  of  the  Brsndywine 
doM  he  live  on  ? 

Answer.  I  think  he  is  on  the  east  bank  of 
(he  Brandywine,  or  northeast 

Question.  Does  he  live  in  town  or  countiy? 

Answer.  He  lives  in  the  country.  He  is  a 
farmer. 

The  CHIEF  JUSTICEk  The  Chief  Justice 


thinks  that  this  examination  is  irrelevant,  and 
should  not  be  protracted. 

By  Mr.  Stanbeby  : 

Question.  Mr.  Karsner,  when  were  you 
summoned  before  any  committee  in  this  mat- 
ter? 

Answer.  I  do  not  recollect  the  day.  It  was 
about  the  I3tb,  I  think. 

Question.  Did  yon  remain  id  Washington 
from  the  9th  till  the  18th? 

Answer.  Yes,  sir.  I  was  engaged  in  tid- 
ing to  get  a  mail  route  in  Delaware  to  fiicili- 
tate  post  ofiice  matters,  and  I  was  detained 
here.  I  had  engaged  our  Representative,  Mr. 
NicBOLSOK,  and  his  father  was  very  ill  at  the 
time,  and  he  was  some  time  out  of  the  House, 
which  protracted  my  stay. 
_  Question.  Have  yoa  remained  here*  erer 
since. 

Answer.  No,  sir. 

Question.  Do  yon  know  at  whose  instance 
yon  were  summoned? 

Answer.  No ;  I  cannot  tell  that  ezacttv,  •! 
whose  instance,  what  particular  person  had  me 
summoned.  I  was  summoned  before  the  Man- 
agers of  the  House  of  Representatives,  and 
ordered  at  a  certain  time  to  be  at  the  judiciary 
apartment  up  stairs  over  the  Hoase  of  Bepre- 
sentatives. 

Reexamined  by  Mr.  Manager  Butler  > 

Question.  You  have  been  asked  if  you  were 
gammoned  b^ore  tiie  Managersk  IMd  you 
testily  there? 

Answer.  I  did. 

Question.  After  yoa  had  testified  there,  was 
General  Thomas  called  in? 

Answer.  Yes,  sir. 

Question.  Was  your  testimony,  as  yon  have 
given  it  here,  read  over  before  him  ? 

Mr.  GROESBECK.  We  object  to  that. 

The  WiTNBSB.  Yes,  sir. 

Mr.  Manager  BUTLER.  Now,  I  propose  to 
ask  whether  General  Thomas  was  asKedif  that 
was  true,  aad  if  headmitted  upon  his  oath  that 
it  was  true,  all  you  have  stated. 

Mr.  Cn&TIS.  We  object  to  that,  Mr.  Chief 
Jasdoe. 

Mr.  Manager  BUTLER.  I  think  it  is  com- 
petent. 

Mr.  CUBtlS.  We  do  not  think  they  can 
support  their  witness  by  showing  what  a  third 
person.  General  Thomas,  said. 

The  CHIEF  JUSTICE,  (to  the  Managers.) 
Do  you  press  the  question  ? 

Mr.  Manager  BUTI^B.  I  do  press  the 
question,  Mr.  Chief  Josticej  for  this  reason : 
upon  an  innocent  and  unoffending  man  there 
has  been  a  very  severe  crosB-exsraination 
within  the  duties  of  the  counsel,  undoubtedly — 
he  did  not  mean  to  do  more  than  his  duty — 
attempting  to  discredit  him  here  by  Uiat  cross- 
examination  as  to  a  converration.  If  that 
eroes-examination  meant  anything,  that  is  what 
it  meant.  Now,  I  propose  to  show  that  the  co^ 
conspirator  here,  Thomas,  admitted  the  cor- 
rectness of  this  man's  statements.  This  man 
was  heard  as  a  witness  by  tlie  Honseof  Repre- 
sentatives; the  Managers  of  the  House  of  Rep- 
resentatives, having  taken  his  testimony,  not 
willing  to  do  any  injustiee  to  Qeoeral  Thomas, 
brought  General  Thomas  in  and  sat  him  down 
and  on  his  oath  pat  the  question  to  him,  is 
what  this  man  says  true?  being  the  same  then 
as  he  swears  here,  and  General  Thomas 
admitted  it  word  for  word.  I  think  it  is  com- 
petent and  do  press  it. 

Mr.  CURTIS.  Our  view  of  it  is,  Mr.  Chief 
Justice,  thai,  having  called  this  witness  and 

Eut  him  on  the  stand,  they  cannot  show  that 
e  has,  on  a  different  occasion,  told  Ae  same 
story.  That  is  a  plain  matter,  and  I  do  not 
understand  that  that  is  the  ground  which  they 
take.    . 

Mr.  Manager  BUTLER.  We  do  not  pro- 
pose that. 

Mr.  CURTIS.  Then  they  oflter  the  declara- 
tions of  General  Thomas,  not  in  reference  to 
any  conspiracy,  not  in  reference  to  any  agree- 
ment between  himself  and  the  President  as  to 


doing  anything,  not  in  referenee  to  snv  *ct 
done  pursuant  to  that  consMraRy,  bat  simply 
the  declarations  of  General  Thomas  as  to  some- 
thing which  General  Thomas  had  said  to  thi8> 
witness  to  support  the  credit  of  the  witness.  We 
object  to  that  as  incompetent. 

Mr.  Manager  BUTLER.  Mr.  President, 
having  made  the  offer,  and  it  bein^  objected 
to,  and  it  being  clearly  competent,  if  General 
Thomas  is  ever  brought  here  to  eontradiet  it  I 
will  waive  it. 

Mr.  CURTIS.    VeiTwell. 

Mr.  Ham^r  BUl'LER.  Ilien  we  are 
through  with  the  witne-ss ;  bat  we  must  reqoest 
him  to  remain  in  attendance  until  discharged. 

Mr.  DOOLITTLE.  Now,  Mr.  Chief  Jus- 
tice, I  move  that  the  court  a^jonra  until  to- 
morrow at  twelve  o'clock. 

The  CHIEF  JUSTICE.  II  is  moved  by 
the  Senator  from  Wisconsin  that  the  Senate, 
sitting  as  a  court  of  impeachment,  adjoaro 
until  to- morrow  at  twelve  o'clock. 

The  motion  was  agreed  toj  and  the  Senate, 
sitting  for  the  trial  of  the  impeachment,  ad- 
journed until  to-morrow  at  twelve  o'clock. 

TnDBSDAT,  Jpril  2, 1868. 

The  Chief  Justice  of  the  United  States  ei^ 
tered  the  Senate  Chamber  at  five  minotes  past 
twelve  o'olock  and  took  the  chair. 

The  usual  proclamatioa  having  been  made 
by  the  Sergeant-at-Arms, 

The  Managers  of  the  iaipeaekmsnt  on  the 
part  of  the  Hoose  of  Representatives  appeared 
and  took  the  seats  assigned  Uiem. 

The  counsel  for  the  respondent  also  appwired 
and  took  their  seats. 

The  presence  of  the  Hoose  of  Representa- 
tives was  next  annoancedj  and  the  members 
of  the  House,  as  in  Committee  of  the  Whole, 
headed  by  Mr.  E.  B.  Wasbbubni,  the  chair- 
man of  that  eomioittee,  aad  accompanied  by 
the  Speaker  and  Clerk,  entered  the  Senate 
Chamber,  and  were  conducted  to  the  s^ats 
provided  for  them. 

The  CHIEF  JUSTICE.  TheSecietanrwiU 
read  the  minutes  of  the  last  day's  proceedings. 

The  Secretary  read  tbe  Joomal  of  the  pro- 
ceedings of  the  Senate  yesterday  sitting  for  the 
trial  of  the  impeachment. 

Mr.  DRAKE.  I  send  to  the  Chair  and  offer 
for  adoption  an  amendment  to  the  rules. 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
read  the  amendment. 

The  Secretary  read  as  follows  i 

Amwd  mla  tovan  bf  ad&iag  th«  followtvs) 

Upon  all  snob  qiMitioiu  lbs  votea  hall  ba  without 
■  dirisioD.unless  the  yeas  aod  nays  bedemonded  by 
one  fiflli  of  tho  members  present  orreaumted  by  the 
presiding  officer,  wbon  the  same  shall  betakoo. 

Mr.  DRAKE.  Please  read  the  rule  as  it 
would  be  it'  amended. 

The  Secretary  read  as  follows : 

VIL  The  Prcsidine  OfEoer  of  the  Senate  shall 
diiectallneaeanirypnparatioDi  la  tbeSenateOUiuD- 
ber,  and  thepresiains  offioor  on  the  trial  shall  direct 
all  the  forms  of  procecdtn);  whDe  the  Senate  are 
sitting  for  thopurpeseof  trymiraniinpoMhmeDt,and 
all  forms  during  the  trial  not  otherwise  ipectally 
prwidad  (or.  Aiid  the  presiding  ofioer  oa  the  trial 
may  rule  all  questions  of  evidence  and  Incidental 
qaestions.  which  roHngahall  stand  as  theJadEcment  of 
the  Senate,  nnleaasome  meatberef  tke  WnantB  shall 
ask  that  a  formal  vote  be  takoa  thereon,  in  wbicbcase 
it  shnll  be  submitted  to  the  Senate  for  decision;  or 
he  may,  nt  his  option,  in  th*?  first  lastanee,  submit 
any  such  anestien  taa  vote  of  the  memben  of  the 
Senate.  Upon  all  such  qaestions  the  vote  shall  be 
without  a  division,  unless  the  yeas  and  nays  bo  d«- 
n^inded  by  one  firth  of  the  memben  present  or  ro- 
questcd  by  the  presiding  officer,  when  the  same  shaH 
be  taken. 

Mr.  HENDRICKS.  I  suppose  that,  being 
a  change  of  a  rule,  stands  over  for  one  day. 

The  CHIEF  JUSTICE.  If  a«y  Senator 
olgeots. 

Mr.  HENDRICKS.    Yes,  sir:  I  do  object. 

The  CHIEF  JUSXICK  It  wiU  lie  over  for 
one  i»f. 

The  Managers  on  the  part  of  the  House  of 
Representatives  will  proceed  with  their  evi- 
dence. Senators  will  please  to  give  their  atten- 
tion. 

Mr.  Manager  BUTLEB.  We  propose  now 
to  call  General  Emory. 
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SUPPLEMENT  TO 


Mr.  STANBERY.  Before  the  Managers 
proceed  with  another  witness  we  wish  to  recall 
for  a  moment  Mr.  Karsncr,  the  last  witness. 
^  Mr.  Manager  BUTLER.  Mr.  President,  I 
submit  that  if  Mr.  Karsner  is  to  be  recalled, 
the  examination  and  cross-ezamination  having 
been  finished  on  both  sides,  he  must  be  re- 
called as  the  witness  of  the  respondent,  and 
I  he  proper  time  to  recall  him  will  be  when  they 
put  in  tneir  case. 

Mr.  STANBERY.  We  wish  to  recall  him 
but  a  moment  to  ask  a  question  which,  per- 
haps, would  have  been  put  if  it  bad  not  been 
stopped  yesterday. 

The  CHIEF  JUSTICE.  Is  there  any  ob- 
jection to  recalling  the  witness  for  the  purpose 
of  putting  a  single  question  to  him? 

Mr.  Manager  BUTLER.  Not  if  it  shall  not 
be  drawn  into  a  precedent. 

Geosoe  W.  Earshbb  recalled. 

By  Mr.  Stanbert  : 

Question.  Mr.  Earsner,  where  did  you  stay 
that  night  of  the  0th  of  March  after  yon  bad 
the  conversation  with  General  Thomas  7 

Answer.  I  stayed  at  the  house  of  my  friend, 
Mr.  Tanner,  in  Georgetown. 

Question.  What  is  the  employment  of  Mr. 
Tanner? 

Amwtr.  I  belicTe  he  is  engi^ed  in  one  of 
the  Departments  here  in  Wauiington. 

Quettion.  In  which  one  ? 

Answer.  I  think  the  War  Department. 

Question.  Do  yon  recollect  whether  on  the 
next  morning  you  accompanied  Mr.  Tanner  to 
the  War  Department  7 

Answer.  I  do  not. 

Question.  You  do  not  recollect  that? 

Answer.  I  do  not  recollect  whether  I  accom- 
}>anied  him  or  not.  Sometimes  I  did  and  some- 
times I  did  not.  I  had  other  business,  and 
sometimes  I  was  engaged  in  that  and  did  not 
accompany  him,  and  at  other  times  I  did  ac- 
company him. 

Question.  At  any  time  did  yon  go  with  him 
to  the  War  Department  and  see  Mr.  Stanton 
ill  regard  to  your  testimony? 

The  Witness.  I  appeal  to  the  conrt 

The  CHIEF  JUSTICE.  Answer  the  ques- 
tion. 

Answer.  I  saw  Mr.  Stanton. 

Several  Senators.  Louder;  we  cannothear. 

The  CHIEF  JUSTICE.  Raise  your  voice 
80  that  you  can  be  heard  in  the  Chamber. 

By  Mr.  Stakbert: 

Question.  You  say  you  saw  Mr.  Stanton  ? 

Answer.  Yes,  sir ;  I  saw  Mr.  Stanton. 

Question.  What  did  yon  see  him  about  7 

Answer.  Nothing  particular  about;  only  I 
was  introduced  to  him. 

Questiofi.  Whom  by  ? 

Answer.  By  Mr.  Tanner. 

Question.  What  was  your  otgect  in  seeing 
him? 

Answer.  Well,  I  had  seen  all  the  great  men 
in  Washington,  and  I  wished  to  seeliim. 

Question.  That  is  your  answer? 

Answer.  Yes,  sir. 

Question.  In  that  conversation  with  Mr. 
Stantou  was  any  reference  made  to  your  con- 
versation with  General  Thomas?  • 

Answer.  I  think  there  was. 

Question.  Did  yon  receive  a  note  frum  Mr. 
Slanton  at  that  time,  a  memorandum  7 

Ansroer.  No,  sir. 

Question.  Did  he  give  you  any  directions 
where  to  go? 

Answer.  No,  sir. 

Question.  Did  he  speak  about  your  being 
examined  as  a  witness  before  the  committee 
or  that  yon  should  be? 

Answer.  There  was  something  said  to  that 
offcct* 

Mr.  STANBERY.    That  is  all,  sir. 

Mr.  Manager  BUTLER.  That  U  all,  Mr. 
Earsner. 

Hon.  Thomas  W.  Fbkbt  sworn  and  ex- 
amined. 

Bjr  Mr.  Manager  Butur  : 

Question.  Were  you   present  al  the  War 


Office  on  the  morning  of  the  22d  of  February 
when  General  Thomas  came  there? 

Answer.  I  was. 

Qiustion.  At  the  time  when  some  demand 
was  made? 

Answer.  I  was. 

Question.  Will  you  state  whether  you  paid 
attention  to  what  was  going  on  there,  and 
whether  you  made  any  memorandum  of  it? 

Answer.  I  did  pay  attention,  and  I  believe  I 
made  a  memorandum  of  the  occurrences  as  far 
as  I  observed  them. 

Question.  Have  yon  that  memorandum? 

Answer.  Yes,  sir,  [producing  a  paper.] 

Question.  Will  you  please  state,  assisting 
your  memory  by  tliatmemorandum,  what  took 
place  there,  in  the  order  as  well  as  you  can, 
and  ae  distinctly  as  you  can? 

Answer.  I  believe,  if  my  recollection  serves 
me,  that  the  memorandum  covers  it  perhaps  as 
distinctly  as  I  could  possibly  state  it.  I  wrote 
it  immediately  ailer  the  occurrence  of  the 
^pearance  of  General  Thomas,  and  perhaps 
it  will  state  substantially  and  more  perfectly 
than  I  could  state  from  memory  now  what 
occurred. 

Question.  Unless  objected  toy  ou  may  read  it. 

Mr.  STANBERY.  We  shall  make  no  objec- 
tion. 

The  witness  read  as  follows : 

WASaiNOTOK  CiTT,  /'«6rucu¥  22, 1868. 

Ib  the  preseneeof  S«ei«ta^Staiiton,  Judse  Kellkt, 
HooBniiD,  ]>ODQB,  Van  Wtck.VanHokn,  Dilako. 
and  Freeman  Clarke,  at  twenty-tive  minutes  past 
twelve  m.,  Oeneral  Tliomas,  Ad{ntant6eneral,  came 
into  this  Seoretuy  of  War  Office,  aayins,  "Good 
mominic,"  the  Secretary  replying,  "Good  morninc 
sir."  Thomas  looked  aroand  and  said,  "I  do  not 
wish  to  disturb  these  gentleiaen  and  will  wait." 
Stanton  said,  "Nothing  private  here;  what  do  you 
want,  sir?" 

Tfaomai  demanded  of  Seoretanr  Stanton  the  sur- 
render of  the  Secretary  of  War  Office.  Stanton  de- 
nied itto  him,  and  ordered  him  back  to  his  own  office 
•a  Adjutant  Oeoeral.  Thomas  refused  to  go.  "I 
claim  the  office  of  Secretary  of  War,  and  demand  it 
by  order  of  the  President." 

Stihton.  "  I  deny  your  aothority  to  act.and  order 
you  back  to  your  own  office." 

Thouab.  "  I  will  stand  bere.  I  want  no  unpleas- 
antness in  tbe  presence  of  these  gentlemen." 

Stantoh.  "You  can  stand  tboro  if  you  please,  bat 
you  cannot  act  (S  Secretary  of  War.  I  am  Secretary 
of  War.  I  order  yon  out  of  this  office  and  to  your 
own." 

Thomas.  "I  refuse  to  go,  and  will  stand  here." 

Stakton.  "  How  arc  yon  to  got  possession ;  do  you 
mean  to  use  force?" 

Thouas.  "  I  de  not  eare  to  use  force,  but  my  mind 
is  made  up  as  to  what  I  shall  do.    I  want  no  nn- 

glcasantncssjthougb.    I  shall  stay  here  and  act  as 
eoretaryofWor." 

Stadtok.  "  You  shall  not,  and  I  order  yon  as  your 
superior  back  to  your  own  office." 

Thouas.  "I  will  not  obey  yon,  but  will  stand 
here  and  remain  here." 

STAHveir.  "  Ion  can  stand  there,  as  you  please. 
I  order  you  out  of  this  office  to  your  own.  I  am  Sec- 
retary of  War,  and  your  superior." 


Thomas  then  went  into  opposite  room  across  hall 
<Oeneral  Schriver's)  and  oommwced  ordering  Oen- 
erak  Schriverand  General  B.  D.  Townscnd.  Stan- 
ton entered,  followed  by  MoOBHKAn  and  Ferrt,  and 
ordered  those  generals  not  to  obey  or  pay  attention 
to  Ooneral  Tfaomas's  orders;  that  he  denied  his  as- 
sumed authority  as  Secretary  of  War  ad  interim,  and 
forbade  their  obedience  of  his  directions.  "  I  am 
Secretary  of  War.  and  I  now  order  you.  General 
Thomas,  oat  of  this  office  to  your  own  auarters." 

Tbokas.  "I  will  not  eo.  I  shall  oischarge  the 
nmetions  of  Secretary  of  War." 

Stantok.    "Too  will  not." 

Thomas.  "I  shall  reqaire  the  mails  of  the  War 
Deportment  to  bo  delivered  tome,  oud  shall  transact 
the  buiiiness  of  the  office." 

Stantoh.  "You  shall  not  hove  them,  otad  I  order 
yen  to  your  own  office." 

Mr.  Manager  BUTLER,  (to  the  counsel  for 
the  respondent. )  The  witness  is  yours,  gen- 
tlemen. 

Cross-examined  by  Mr.  Stanbert  : 

Question.  Did  the  conversation  stop  there? 

Answer.  So  far  as  I  heard. 

Question.  You  then  left  the  office? 

Answer,  I  loft  in  about  fifteen  or  twenty 
minutes  after  that.  I  left  General  Thomas  in 
General  Schriver's  room,  and  returned  into 
the  Secretary  of  War's  room. 

Question.  Did  tbe  Secretary  return  with  you, 
or  did  he  remain  ? 

Answer.  He  remained  a  few  moments  in 
General  Schriver's  room,  and  then  returned  t9 


his  own  room.  When  I  left,  he  was  in  his  own 
room. 

Question.  How  early  in  the  morning  of  the 
22d  did  yon  get  to  the  office  of  the  Secretary 
of  War? 

Answer.  My  impression  is  it  was  about  a 
(Quarter  past  eleven  in  the  morning.  It  was  a 
little  after  eleven,  at  any  rate. 

_  Question.  Had  you  been  there  at  all  the 
night  before? 

Answer.  I  had  not. 

Question.  Did  ^ou  hear  the  orders  given  by 
General  Thomas  in  Schriver's  room  7 

Answer.  Yes,  sir. 

Question.  Were  yon  in  Schriver's  room  at 
the  time  those  orders  were  given? 

Answer.  I  was  at  the  threshold;  I  bad 
reached  the  threshold.  I  believe  I  was  the 
first  that  followed  Secretary  Stanton.  I  believe 
I  was  the  first  and  Mr.  Moorhead  second. 

William  H.  Emort  sworn  and  examined. 

By  Mr.  Manager  Butler: 

Question.  State  your  full  name? 

Answer.  William  Helmsley  Emory. 

Question.  What  is  your  rank  and  command 
in  the  Army? 

Answer.  I  am  colonel  of  the  fifth  cavalry, 
and  brevet  major  general  in  the  Army.  My 
command  is  the  department  of  Washington. 

Question.  How  long  have  you  been  in  com- 
mand of  that  department? 

Answer.  Since  the  1st  of  September,  1867. 

Question.  Soon  after  you  went  into  com- 
mand of  the  department  did  you  have  any 
conversation  with  the  President  of  the  United 
States  as  to  the  troops  in  the  department  or 
their  station? 

Answer.  Yes. 

Question.  Before  proceeding  to  give  that 
conversation,  will  you  state  to  tbe  Senate  the 
extent  of  the  department  of  Washington,  to 
what  it  extends,  its  territorial  limits,  I  mean? 

Answer.  The  department  of  Washington 
consists  of  the  District  of  Columbia,  Mary- 
land, and  Delaware,  excluding  Fort  Delaware. 

Question.  Stateaswellasyoucan;  ifyoncan* 
not  give  it  all,  give  the  substance  of  that  con- 
versation which  you  had  with  the  President 
when  you  first  entered  upon  command  7 

Answer.  It  is  impossible  for  me  to  give  any- 
thing like  that  conversation.  I  can  only  give 
thesubs^tanccof  it.  Itoccurred  long  ago.  He 
asked  me  about  the  location  of  the  troops,  and 
I  told  him  the  strength  of  each  post,  and  as 
near  as  I  can  recollect  the  commanding  officer 
of  the  post. 

Question.  Go  on,  sir;  if  that  is  not  all. 

Answer.  That  was  the  substance  and  im- 
portant part  of  the  conversation.  There  was 
some  conversation  as  to  whether  more  troops 
should  be  sent  here  or  not.  I  recommended 
that  there  should  be  troops  here,  and  called 
the  President's  attention  to  a  report  of  Gen- 
eral Canby,  my  predecessor,  recommending 
that  there  should  always  be  at  the  seat  of 
Government  at  least  a  brigade  of  infantry,  a 
battery  of  artillery,  and  a  squadron  of  cavalry ; 
and  some  conversation,  mostly  of  my  own,  was 
had  in  reference  to  the  formation  of  a  military 
force  in  Maryland  that  was  then  going  on. 

Question.  What  military  force? 

Answer.  A  force  organized  by  the  State  of 
Maryland. 

Question.  Please  state  as  well  as  you  can 
what  yon  stated  to  the  President,  in  substance, 
relative  to  the  formation  of  that  military  force. 

Answer.  I  merely  stated  that  I  did  not  se« 
the  object  of  it,  as  near  as  I  can  recollect,  and 
that  I  did  not  like  the  organization ;  I  saw  do 
necessity  for  it. 

Question.  Did  yon  state  what  your  objection^, 
were  to  the  organization  7 

Ajiswer.  I  tuiuk  it  is  likely  I  did;  but  I  can- 
not recollect  exactly  nt  this  time  what  they 
were.  I  think  it  likely  that  I  stated  that  they 
were  clothed  in  uniform  that  was  offensive  to 
our  people,  some  portions  of  them ;  and  that 
they  were  officered  by  gentlemen  who  had  bees 
in  the  southom  army. 
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Question.  By  the  offensive  uniform  do  yoa 
mean  the  gray  J 

Answer.  Yea,  sir. 

QHestidn.  Do  you  remember  anything  else 
at  that  time  7 

Answer.  Nothing. 

Question.  Did  yoa  call  upon  the  President 
upon  your  own  thought  or  were  you  sent  for 
at  that  time  7 

Answer.  1  was  sent  for. 

Question.  When  again  did  he  send  for  you 
for  any  such  purpose  7 

Answer.  I  think  it  was  about  the  22d  of 
February. 

QuestUm.  In  what  manner  did  you  receive 
the  message  7 

Ansteer,  I  received  a  note  from  Colonel 
Uoore. 

Question.  Who  is  Colonel  Moore? 

Answer.  He  is  the  Secretary  of  the  Presi- 
dent and  an  officer  of  the  Army. 

Question.  Have  you  that  note  7 

Answer.  I  have  not.  It  may  b«  in  my  desk 
at  tlie  oflicc. 

Question.  Did  you  produce  that  note  before 
the  committee  of  the  House  of  Ilepreaenta- 
tivca? 

Answer.  I  read  from  it. 

Question.  Have  you  since  seen  that  note  as 
copied  in  their  proceedings? 

Answer.  I  have. 

Question.  Isthat  a  correct  copy? 

Atiswer.  That  is  a  correct  copy. 

Mr.  Manager  BUTLER,  (to  the  counsel  for 
the  respondent.)    Shall  I  use  it,  gentlemen? 

Mr.  CURTIS.     CerUinly. 

Mr.  KVARTS.  Use  it,  subject  to  the  pro- 
duction of  the  original. 

Mr.  Manager  BUTLER.  If  desired.  I  sup- 
pose it  will  not  be  insisted  on.  [Handing  a 
printed  paper  to  the  witness.  ]  Will  you  read  it? 

The  witness  read  as  follows: 

ElKCUTIVB  MiHSIOS. 

Washihoton,  D.  C.  February  '.ii,  US$. 
Geivkrai,  :  The  President  diroots  mo  to  say  that  be 
will  bo  pleased  to  have  yoa  call  on  him  M  early  as 
pnicticable. 
Very  reei>eotfally  and  truly,  yoars, 

W1LI.IAU  a.  MOORE. 
United  Stata  Armf. 

Question.  How  early  did  you  call? 

Answer.  I  called  immediately. 

Question.  How  early  in  the  day? 

Answer.  I  think  it  was  about  midday. 

Question.  Whom  did  you  find  with  the  Pres- 
ident, if  anybody? 

Answer.  I  found  the  President  alone  when 
I  first  went  in. 

Question.  Will  you  have  the  kindness  to 
state  as  nearly  as  you  can  what  took  place 
there? 

Answer.  I  will  try  and  state  the  substance 
of  it,  bnt  the  words  1  cannot  undertake  to 
state  exactly.  The  President  asked  rae  if  I 
recollected  a  conversation  he  had  had  with  me 
when  I  first  took  command  of  the  department? 
1  told  him  that  I  recollected  the  tact  of  the 
conversation  distinctly.  He  then  asked  me 
what  changes  had  been  made.  I  told  him  no 
material  changes,  but  snch  as  bad  been  made 
I  could  state  at  once.  I  went  on  to  state  that 
in  the  fall  six  companies  of  the  twenty- ninth 
infantry  had  been  brought  to  this  city  to  win- 
ter; bat  as  an  offset  to  that  four  companies  of 
the  twelfth  infantry  had  been  detachea  to  South 
Carolina  on  the  request  of  the  commander  of 
that  district ;  that  two  companies  of  artillery 
tliat  had  been  detached  by  my  predecessor,  one 
of  them  for  the  purpose  of  aiding  in  pottinr 
down  the  Fenian  difficulties,  had  been  returned 
to  the  command;  that  although  the  number  of 
companies  had  been  increased  the  numerical 
strength  of  the  command  was  very  much  the 
same,  growing  out  of  an  order  rraocing  the 
artillery  and  infantry  companies  from  the  max- 
imum of  the  war  establishment  to  the  raini- 
iBum  of  the  peace  establishment.  The  Presi- 
dent said,  "I  do  not  refer  to  those  changes." 
1  replied  that  if  he  would  state  what  changes 
he  referred  to,  or  who  made  the  report  of  the 
changes,  perhaps  I  could  be  more  explicit. 
He  said,  '*  I  refer  to  recent  changes,  within  a 


day  or  two,"  or  something  to  that  effect.  I 
told  him  I  thought  I  could  assure  him  that  no 
chonges  had  been  made ;  that  under  a  recent 
oMer  issued  for  the  government  of  the  armies 
of  the  United  States,  founded  upon  a  law  of 
Congress,  all  orders  had  to  be  transmitted 
through  General  Grant  to  the  Army,  and  in 
like  manner  all  orders  coming  from  General 
Grant  to  any  of  his  subordinate  officers  must 
necessarily  come,  if  in  my  department,  through 
me ;  that  if  by  chance  an  order  had  been  given 
to  any  junior  officer  of  mine  it  was  his  duty 
at  once  to  report  the  fact.  The  President  asked 
me,  "  What  order  do  you  refer  to  7  "  I  replied, 
"To  Order  No.  17  of  the  series  of  1867.''  He 
said,"  I  would  like  to  see  the  order,"  and  a 
messenger  was  dispatched  for  it.  At  this  time 
a  gentleman  came  m  who  I  supposed  had  busi- 
ness in  no  way  connected  with  the  business  that 
I  had  in  hand,  and  I  withdrew  to  the  further 
end  of  the  room,  and  while  there  the  messenger 
came  with  the  book  of  orders  and  banded  it 
to  me.  As  soon  as  the  gentleman  bad  with- 
drawn!! returned  to  the  President  with  the  book 
in  my  hand,  and  said  1  would  take  it  as  a  favor 
if  he  would  permit  me  to  call  his  attention  to 
that  order ;  tnat  it  had  been  passed  in  an  appro- 
priation bill,  and  I  thought  it  not  unlikely  had 
escaped  his  attention.  He  took  the  order  and 
read  it,  and  observed,  "This  is  not  in  conform- 
ity with  theConstitution  of  the  United  States, 
that  makes  me  Commander-in-Chief,  or  with 
the  terms  of  your  commission." 

Mr.  HOWARD.  Repeat  his  language,  if 
you  please. 

The  Witness.  I  oaooot  repeat  it  any  nearer 
than  I  am  now  doing. 

Mr.  CONKLING.  Repeat  your  last  answer 
louder,  so  that  we  may  h^. 

Mr.  JOHNSON.    What  he  laid. 

The  Witness.  What  who  said,  the  Pres- 
ident or  me? 

Mr.  HOWARD.    The  President 

The  Witness.  He  said,  "This  is  not  in 
conformity  with  the  Constitution  of  the  United 
States,  which  makes  me  Commander-in-Chie<\ 
or  with  the  terms  of  your  commission,"  I 
replied,  "That  is  the  order  which  you  have 
approved  and  issued  to  the  Army  for  our  gov- 
ernment," or  something  to  that  effect.  I  can- 
not recollect  the  exact  words,  nor  do  I  intend 
to  quote  the  exact  words,  of  the  President.  He 
said,  "Am  I  to  understand  that  the  President 
of  the  United  States  cannot  give  an  order 
except  through  the  General  of  the  Army,"  or 
"General  Grant?"  I  said,  in  reply,  that  that 
was  my  impression,  that  that  was  the  opinion 
that  the  Army  entertained,  and  I  thought  upon 
that  subject  they  were  a  unit.  I  also  said,  ' '  I 
think  it  is  fair,  Mr.  President,  to  say  to  you 
that  when  this  order  came  out  there  was  con- 
siderable discussion  on  the  subject  as  to  what 
were  the  obligations  of  an  officer  under  that 
order,  and  some  eminent  lawyers  were  con- 
sulted— I  myself  consulted  one — and  the  opin- 
ion was  given  to  me  decidedly  and  nnequivo- 
cally  that  we  were  bound  by  the  order,  consti- 
tutional or  not  constitutional."  The  President 
observed  that  the  object  of  the  law  was  evident. 

Mr.  Manager  BUTLER.  Before  you  pass 
from  that,  did  you  state  to  him  who  the  lawyers 
were  who  bad  been  consulted? 

Answer.  Yes. 

Question.  What  did  you  state  on  that  sub- 
ject? 

Answer.  Perhaps,  in  reference  to  that,  a 
part  of  my  statement  was  not  altogether  cor- 
rect. In  regard  to  myself,  I  consulted  Mr. 
Robert  J.  Walker. 

Question.  State  what  yon  siud  to  him,  whether 
correct  or  otherwise  7 

Answer.  I  will  state  it.  I  stated  that  I  had 
consulted  Mr.  Robert  J.  Walker,  in  reply  to 
his  question  as  to  whom  it  was  I  had  consulted; 
and  1  understood  other  officers  had  consulted 

Mr.  REVEftt>Y  JoHlfSON. 

Question.  Did  yon  say  to  him  what  opinion 
bad  been  reported  from  those  consultations  7 

Answer.  I  stated  before  that  the  lawyer  that 
I  consulted  stated  to  me  that  we  were  bound 
by  it  undoubtedly;   and  I  understood  from 


some  officers,  who  I  supposed  had  eoiunlted 
Mr.  Johnson,  that  he  was  of  the  same  opinion. 

Question.  What  did  the  President  reply  to 
that? 

Answer.  The  President  said  "  the  object  of 
the  law  is  evident."  There  the  conversation 
elided  by  my  thanking  him  for  the  courtesy 
with  which  ha  had  allowed  me  to  express  my 
own  opinion. 

Question.  Did  you  then  withdraw  7 

Answer.  I  then  withdrew. 

Question.  Did  yon  see  General  Thomas  that 
morning? 

Answer.  I  did  not,  that  I  recollect  I  have 
no  recollection  of  it 

Question.  (Handing  a  paper  to  the  witness.) 
State  whether  that  is  an  official  copy  of  the 
order  to  which  you  referred? 

Atiswer.  No,  sir.  It  is  only  a  part  of  the 
order.  _  The  order  which  I  had  in  my  hand, 
and  which  I  have  in  my  office,  has  the  appro- 
priation bill  in  front  of  it  That  is,  perhaps, 
another  form  issued  from  the  Adjutant  Gen- 
eral's office;  but  it  is  the  substance  of  one 
part  of  the  order. 

Question.  Is  it  so  far  as  it  concerns  this 
matter? 

Answer.  So  far  as  concerns  this  matter  it 
is  the  same  order ;  but  it  is  not  the  same  copy, 
or,  more  properly,  the  same  edition.  There  are 
two  editions  of  the  order,  one  published  with 
the  appropriation  bill,  ana  this  is  a  section  of 
the  appropriation  bill,  and  probably  has  been 
published  as  a  detached  section. 

Question.  Is  that  an  official  copy? 

Answer.  Yes,  sir ;  that  is  an  official  copy. 

Question.  This,  I  observe,  is  headed  "  Order 
No.  15."  lobservedyousaid"No.  17."  Do 
you  refer  to  the  same  or  different  orders? 

Answer.  I  refer  to  the  same  order,  and  I 
think  Order  No.  17  is  the  one  containing  the 
appropriation  bill,  the  one  I  referred  to,  and 
the  one  I  had  in  my  hand,  and,  I  think,  the 
one  that  is  on  file  in  my  office.  That  made 
the  confusion  in  the  first  place.  I  may  have 
said  Order  15  or  17,  but  Order  No.  ITembraces, 
I  think,  all  the  appropriation  bill,  and  is  the 
full  order. 

Question.  This  is  No.  15,  and  covers  the 
second  and  third  sections  of  that  act? 

Answer.  The  sections  are  the  same. 

Mr.  Manager  BUTLER,  (to  the  counsel  for 
the  respondent. )  I  propose  to  put  this  paper  in 
evidence,  if  you  do  not  object 

Mr.  EVAUTS.    AUow  ws  to  look  at  it 

[The  paper  was  handed  to  the  counsel  and 
examined.] 

Mr.  STANBERY.    We  have  no  objection. 

Mr.  E  VARTS.  We  will  treat  that  as  equiv- 
alent to  Order  No.  17,  unless  some  differenoe 
should  appear. 

Mr.  Manager  BUTLER.  There  is  no  dif- 
ference. I  believe,  and  it  is  the  same  as  is  set 
out  in  the  answer.  Do  you  desire  to  have  it 
read? 

Mr.  JOHNSON.  The  Manager  will  read  it, 
if  he  pleases, 

Mr.  Manager  BUTLER  read  as  follows: 

[Qeaeral  Orders,  No.  15.] 

\f  AK  Depabtmkkt, 
AsJirrANT  tiBMi<BAi.'s  Orncii, 
Wasiiinotos.  March  \2, 1868. 
The  fbllowlns  extract  of  an  act  of  CooKress  is  pub- 
lished for  theiaformation  and  government  of  all 
eoncemed: 

[POBUO— No.85.] 
"An  act  making  appropriatioDaforthe  support  of  the 
Army  for  tlje  year  ending  June  30,  VUSi,  and  for 
other  purposes." 
•       ••••••••••' 

"  Sko.  2,  AndbtU  further  enacted.  That  the  head- 

guarlora  of  the  Oeneral  of  the  Army  of  the  United 
lutes  slinll  bo  at  tho  city  of  Washington,  and  all  or- 
ders and  instructions  relatiog  to  military  operationa 
issued  by  the  Preeidentor  Secretary  of  War  shall  be 
issued  throasb  the  Oeneral  of  the  Army,  and,  in  ease 
of  his  inability,  throuKh  the  next  in  rank.  The  gen- 
eral of  the  Army  shall  not  be  removed,  suspended, 
or  relieved  from  command,  or  assinncd  to  dot/  else- 
where thaaat  said  headquarters,  exeopt  at  bis  own 
request,  without  the  previous  approval  of  the  eon- 
ale  j  and  any  ordcn  or  instmctioos  relating  to  mili- 
tary operations  issued  contrary  to  the  requirements 
of  this  sacliou  shall  be  nail  and  void:  and  any  officer 
who  shall  issue  orders  or  instrnotions  contrary  to  the 
provisions  of  this  sectioD  shall  be  deemed  rnilty  of  a 
miadeoMansr  in  offioai  and  any  oSoer  of  the  Amy 


Digitized  by 


Google 


80 


SUPPLBMBNT  TO 


who  shall  trennnlt,  eoB»ey.  or  obey  any  orders  or  m  • 
Itraetiona  so  issaed  oontnury  to  the  proviiioni  of  thia 
•«atlon,knowinRthat8uoliordeTa«era9oiaaaed,aball 
be  liable  to  imprisonment  for  not  lew  than  two  nor 
more  than  twenty  years,  upon  conviction  thereof  in 
Miy  court  of  eompotent  jarisdiction. 

"See.  3.  Arid  ha  U  furllttr  enaettd.  That  section 
three  of  the  joint  reflolution  relative  to  appointments 
to  the  Military  Academy,  approved  Juno  16,  1880, 
bo,  and  the  aame  is  hereby,  roposled." 

"  Sko.  &.  Ami  6«  U  fviktr  enaetti.  That  it  shall  be 
the  duty  of  the  officers  of  the  Anny  and  Navy  and 
of  the  Frecdmen's  Baroaa  to  prohibit  and  prevent 
wUppinff  or  maimins  of  the  person  as  a  panishaeot 

for  any  crime,  misileinoiin'ir.  ur  offense,  by  any  I're- 
tendod  civil  or  military  authority  in  any  State  lately 
In  rebellion  until  the  civil  Btiveroracnt  of  such  State 
shall  have  been  restored,  and  shall  liavo  been  recog- 
nized by  the  Congresa  of  the  United  States. 

"Skc.  G.  AndbeU/itrthcr  enacted,  Thatall  military 
forces  now  orgnnijcd  or  in  nervieo  in  cither  of  the 
States  of  Virsinia.  North  Carolina,  South  OaroUna, 
Georgia,  Florida,  Alabama,  Loui:iiana.  Mis^i^sipi)!, 
and  Texas,  be  Ibrthwith  disbanded,  and  that  the  fur- 
ther orffariiralion,  arniine,  or  calline  into  service  of 
the  said  militia  forces,  or  any  part  thereof,  is  hereby 
rrohibitcd,  under  any  cireumstanocs  whatever,  until 
ilio  same  shall  bo  autborizod  by  Con^ross.'* 

•       •«••••••• 

"Approved  Hanh  2,  IfXI." 

By  order  of  the  Secretary  of  War : 

B.  D.  TOWNSBND, 
jlttwtaiU  Adjvta»t  Qe»eraL 
Official: 
B.  D.  TOWNSEOT), 

AuUtarU  Adtjvtaid  OeiuraU 

Question.  Yon  are  still  in  oommftnd  of  the 
department,  as  I  nnderstaud? 
Answer.  les,  sir. 

Cross-examined  by  Mr.  Stakbbkti 

Quettion.  The  paper  which  yon  had  and 
which  was  read  by  th«  President  on  that  day 
was  marked  '•  Orders  No.  17,"  was  it? 

Antwer,  Fifteen  or  seventeen. 

QMition,  This  is  fifteen,  is  the  other  seven- 
teen? 

Ajtgtoer.  I  think  it  was,  but  I  will  not  be 
Boru. 

Qitettion.  In  that  paper  marked  No.  17  was 
the  wbolcappropriabon  act  printed  and  setoat, 
and  was  it  in  other  respects  like  this? 

Answer.  In  other  tespeots  like  that.  There 
is  one  thing  I  wish  to  state.  The  copy  on  file 
in  my  o6Sce  contains  the  appropriation  bill,  and 
I  may  have  confounded  them.  It  is  numbered 
seventeea. 

Question.  And  it  is  yonr  impression  that  the 
paper  read  by  you  at  the  President's  wag  the 
■aroeyoa  had? 

Answer.  That  is  my  impression,  although  it 
may  have  been  that  now  before  you.  I  cannot 
■ay. 

Question.  As  I  understand  you,  when  the 
document  No.  17  was  sent  to  the  officers  of  the 
Army  there  was  a  discussion  among  them,  you 
■aid? 

Answer.  Tea. 

Question.  I  see  this  document  contains  no 
construction  of  that  act,  but  simply  gives  the 
act  for  their  infitrmation ;  is  diat  so  ? 

Answer.  Yes,  sir. 

Question.  Upon  reading  the  act,  then,  a  dis- 
cussion arose  among  the  officers  of  the  Army? 

Answer.  Yes. 

Question.  As  te  its  meaning,  or  what? 

Answer.  A  discussion  with  a  view  of  ascer- 
taining what  an  officer's  obligations  were  ander 
that  act. 

Question.  You  had  received  no  instmctions 
from  ihe  War  Department  or  elsewhere  except 
what  are  contained  in  that  document  itself? 

Attswer.  None  whatever. 

Question.  It  left  you,  then,  to  construe  the 
act? 

Answer,  Yes,  ur. 

Question.  Upon  that  yon  say  that  to  settle 
yonr  doubts  you  applied  to  an  eminent  lawyer? 

Answer.  I  had  no  doubt  myself,  but  to 
satisfy  the  doubts  of  others. 

Question.  Youappliedtoaneminentlawyer? 

Answer.  Yes,  sir. 

Question.  And  that  gentleman  whom  yon 
applied  to  was  Mr.  Itobert  J.  Walker? 

Answer.  Yes,  sir. 

Question.  Was  it  he  that  advised  you  that 
you  were  bound  to  obey  only  orders  coming 
through  Goneml  Qrant,  whether  it  was  con- 


stitntional  or  nncooAitntional  to  send  orders 
in  that  way? 

Answer.  The  qncstion  of  consUtntion  w;{ts 
not  raised ;  it  was  only  a  question  of  whether 
we  were  bound  by  that  order. 

Question.  I  understood  yon  to  say  that  the 
answer  was  ''constitutional  or  not  constitu- 
tional," in  your  response  to  General  Bdtleb. 

Answer.  I  made  a  mistake,  then.  The 
question  was  whether  we  were  bound  by  it, 
and  I  should  like  to  correct  it. 
Mr.  Manager  BUTLKR.  You  may  do  so. 
Mr.  8TANBERY.  Certainly.  [To  the 
witness.]  Yon  said  in  your  former  answer 
that  the  advice  was  that  you  were  bound  to 
obey  it  whether  it  was  constitutional  or  not. 

Answer.  Until  it  was  decided.     We  had  no 
right  to  judge  of  the  Constitution — the  officers 
had  not. 
Question.  That  was  the  advice  you  got? 
Answer.  Yes,  sir. 

Question.  Until  it  was  decided — decided  by 
whom  and  where? 

Answer.  By  the  Supreme  Court;  and  net 
only  that,  after  the  decision  is  made  it  must 
be  promulgated  to  us  in  orders  as  null  and  void, 
and  no  longer  operating. 

Question.  When  yon  said  to  the  President 
that  he  had  approved  something,  did  yon  speak 
in  reference  to  that  Order  No.  17  which  con- 
tained the  whole  of  the  act? 
Answer.  I  did. 

Question.  What  did  yon  mean  to  gay — that 
he  had  approved  the  order,  or  had  approved 
the  act? 

Answer.  As  far  as  we  are  concerned,  the 
order  and  the  act  are  the  same  thing ;  and  if 
vou  will  observe,  it  is  marked  "approved." 
That  means  bv  the  President. 

Question.  What  is  marked  "  approved,"  the 
order  or  the  act? 

Answer.  The  act  is  marked  "approved." 
The  order  contains  nothing  but  the  act,  not  a 
word  besides. 

Question.  Then  the  approval  that  yon  re- 
ferred to  was  to  the  act  ? 

Answer.  I  consider  the  act  and  the  order 
the  same. 

QueslUm.  But  the  word  "approved"  yon 
^>eak  of  was  to  the  act? 

Answer.  Of  course ;  but  as  fer  as  wc  are  con- 
cerned in  the  Army  the  act  and  the  order  are  the 
same  thrng. 

Mr,  Manager  WILSON.  Mr,  President,  wo 
now  offer  a  duly  aathenticated  copy  of  Qeneral 
Emory's  commission : 

The  Preiidmt  of  the  United  Staiee  : 

2b  aU  wAo  ekail  *ee  thete  preeenlt,  grmtina  : 
Know  ye,  that  I  do  hereby  confer  on  William  H. 
Emory,  of  thoArmy  of  tho  United  States,  by  and  with 
theaavioo  and  consent  of  the  Senate,  the  rank  of 
major  Eeneral  by  brevet  In  said  Army,  to  rank  as 
anch  from  the  13th  day  of  March,  in  the  year  of  onr 
Lord  18GS,  for  tallant  and  meritorioaa  aervioes  at  the 
battle  of  Cedar  creek,  Vinrinia;  and  I  do  strictly 
oharce  and  require  all  officers  and  soldiers  to   obey 


and  respeet  bim  aocordinRly;  and  he  is  to  observe 
and  follow  tooh  orders  ana  durcetloDS  from  time  to 
Ume  as  he  ahall  receive  from  me  or  the  future  Presi- 


dent of  the  United  States  of  America,  and  other  offi- 
oeri  aet  over  him  acsordins  to  law,  and  the  rules  and 
discipline  of  war.  This  commission  to  continue  in 
force  during  the  pleasure  of  the  President  of  the 

"■■•"•"     th.    ■       ■    • 


Oiven  a«der  my  hand  at  the  city  of  WashlnirtAn, 
this  17th  day  of  July,  In  the  year  of  oar  Lord  IStitf, 
and  of  the  ninety-first  year  of  the  independence  of 
the  United  States.  ANDHEW  JOUNSOK. 

[Seal  of  the  War  Department.] 

By  the  President ; 

£1>WU(  It.  BTAirrON, 

This  is  duly  certified  from  the  Department, 
the  certificate  being  as  follows  : 

War  DipABTMnn', 

ADJinAHT  UsMBBAL's  Orrios, 
iianlL  2A.  1868. 
It  appears  fWim  the  records  of  this  olBoe  that  the 
annexed  document  is  a  true  copy  of  the  orleinni 
commission  issued  to  Brevet  Major  UoiHiral  YV.U. 
Emory,  United  States  Army,  from  this  oiBce. 

k  D.  TOWNSEND. 
Atiietant  Adjutant  Oeneral. 

Be  it  known  that  B.  D.  Townsend,  wh«  has  rigned 
the  foroRoiag  certifioaKk  is  an  assistant  adjutant 
general  of  the  Army  of  tuo  United  States,  and  that 
to  his  nttostaliun  as  such  full  faith  and  credit  aro 
and  ousbt  to  bo  givoiu 


In  testimony  whereof  I,  E,  JI.  Stanton,  Secretary 

of  War,   have  hereunto  set  my  hand,  and 

[L.  B.]    caused  the  seal  of  the  Department  of  War  of 

the  United  States  of  America  to  be  aiBzod  on 

this  21th  day  of  March,  1808. 

E.  M.  STANTON, 

Steretaiy  of  War. 

We  also  offer  the  order  nssigriing  General 
Emory  to  the  command  of  the  department 
of  Wusbingtoo : 

[Special  Orders,  No.  43S.] 
Headquabtkbs  Abut  op  thr  UsiTEn  Statu, 
Adjutant  Gusbbal'b  Offick. 
WAsmKOXOS,  Attgmt  Zl.  VXJ. 
[Extract.] 
2S.  Brevet  Miuor  General  W.Q.  Emory  will  forth- 
with relievo  Brevet  Major  Qeneral  Canby,  in  com- 
mand of  tho  department  of  Washington,  and  by 
direction  of  tho  Presideat  Is  assigned  to  doty  accord- 
ing to  his  brevet  of  major  general  while  ozareisiog 
such  command. 
By  command  of  Oeneral  Grant:  _ 

B.  D.  TOWNSEND, 
AmitlaiU  Adjutant  (reaerai. 
Official : 

E.  D.  TOWNSEND, 

AsnatoiK  Adjutcmt  Oeneral. 

We  now  offer  the  order  of  the  President,  un- 
der which  General  Thomas  resumed  his  duties 
as  Adjutant  Qeneral  of  the  Army  of  the  United 
States : 

ExEcurrvB  Harsiov. 
Washinotok,  D.  C,  t'ebruary  13, 1868. 
Gbkkbal:    I  desire  that  Brevet  Major  General 
Lorenzo  Thornas  resume  bisdnties  asAiijutant  Gen- 
eral of  the  Army  of  the  United  Stnlrs. 

Respectfully,  yours,         ANDllKW  JOUNSON. 
General  U.  S.  Gbant,  eommamliag  Army  a/  the  (/•<- 
ledStalee,  Waehinaton,  U.  C. 

It  is  the  original  order. 

I  now  offer  the  original  letter  of  General 
Grant  requesting  tho  President  to  put  in  writ- 
ing a  verbal  order  which  he  bod  given  hia 
prior  to  the  date  of  tliis  letter.  Both  the  let- 
ter and  the  indorsement  by  the  President  an 
original. 

Mr.  STANBERY.    Allow  us  to  look  at  it. 

Mr.  Manager  WILSON.    Certainly. 

[The  letter  was  handed  to  counsel,  and  after 
examination  returned  to  the  Managers.] 

Mr.  Manager  WILSON.    1  will  read  it : 

Hkadqdabtbrs  Abw  or  tbb  UirrrBo  States, 
WASHtSGTOX,  D.  C  January  24,  1868. 
Sib:  I  hare  the  honor  very  rcspectrnllyto  request 
to  havein  writing  the  order  which  the  President  ^ave 
me  verbally  on  bnnday.  tho  19lh  instant,  to  dtyrc- 
gardtho  onlersof  Hon.  K.M. Stanton  as  Secretory  of 
War  until  I  knew  Irom  the  President  himself  that 
they  were  his  orders. 

I  have  tho  honor  to  be,  voryrespeetfully.yonrobe- 
dient  servant,  U.  S.  UliAlilT,  UtneraU 

Uis  Excellency  A.  JoAksom, 

Fiveident  of  the  United  Statee. 

Upon  which  letter  is  the  following  indorse- 
ment: 

Exkcutivk  Mansion, 
WASnmOTOK,  D.  C,  January  23, 1888. 
Andbew  Johnson,  Pretidenl  of  ike  Unileil  .'iaict. 

In  reply  to  request  of  General  Grant  of  tho  21lb 
January,  1808,  the  President  does  so,  as  follows: 

As  requested  ill  Ibiscommunication, General  Graat 
is  lii.<;truotcd  in  writing  not  to  obey  an^  order  from 
the  War  Department  OBSamed  to  be  issued  by  tho 
direction  of  the  President,  unless  each  order  is  known 
by  Ike  General  commanding  the  armies  of  the  Uni- 
ted Stales  to  have  been  authorised  by  the  Executive. 
ANDREW  JOUNSON. . 

Mr.  CAMERON.  I  should  be  glad  to  have 
that  read  by  the  Clerk. 

Tho  CHIEF  JUSTICE.  The  Secretary  will 
rend  the  order. 

The  Secretary  read  the  letter  of  Oeneral 
Grant  and  the  indorsement  last  read  by  Mr. 
Manager  Wimow. 

Mr.  Manager  WILSON.  The  next  docu- 
ment which  we  produce  is  a  letter  written  by 
tlie  President  of  the  United  States  to  General 
Grant  of  date  of  February  10,  1868.  It  is  the 
original  letter,  and  I  send  it  to  counsel  that 
they  may  examine  it 

[The  letter  was  banded  to  the  counsel  for 
the  President,  and  examined  by  them.] 

Mr.  STANBERY.  Mr.  Chief  Justice,  it 
appears  that  this  is  a  letter  purporting  to  be  a 
part  of  a  correspondence  between  General 
Grant  and  the  President.  I  ask  the  honorable 
Managers  whether  it  is  their  intention  to  pro- 
duce tlie  entire  correspondence  ? 

Mr.  Manager  WILSON.  It  is  not  onr  in- 
tention to  produce  anything  beyond  this  letter 
which  we  now  ofllbr. 
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Mr.  STANBEBY.  No  other  part  of  the 
correspondence  but  this  letter? 

Mr.  Manager  WILSON.  Thatis  all  we  pro- 
pose now  to  offer. 

[The  letter  was  retnmed  to  the  Managers.] 

Mr.  8TANBEKY.  We  wish  the  houorable 
Managers  to  state  what  Ib  the  purpose  of  in- 
trodacing  this  letter?  What  is  the  object? 
What  is  the  relevancy  ?    What  does  it  relate  to  T 

Mr.  Manager  WILSON.  I  may  state  that 
the  special  ODJect  we  have  in  view  in  the  intro- 
daction  of  this  letter  is  to  show  the  President's 
own  dedsration  of  his  intent  to  prevent  the 
Secretary  of  War,  Mr.  Stanton,  resuming  the 
duties  of  the  office  of  Secretary  of  War,  not- 
withstanding the  action  of  the  Senate  on  his 
case,  and  ue  requirement  of  the  tennre-of- 
office  bill.     Do  you  desire  it  read  T 

Mr.  STANLEY.  Certaraly,  if  it  is  to 
come  in.  

Mr.  Manaeer  WILSON.  I  ask  tlie  Secre- 
tary to  read  it.    

The  CHIEF  JUSTICE.  The  Secretary  will 
read  it. 

l!he  Secretary  read  the  letter,  as  follows : 
EzKOViivB  Uuiaiov,  Febntani  10,  laas. 

OmiBAi.:  Tb«  extraordinary  eharaoter  of  you 
letter  of  the  3d  instant  would  seem  to  Drocludo  any 
reply  on  my  part;  bat  the  manner  is  which  publicity 
ku  been  Kiraa  to  thA  eannpoiMlaD«w  of  wnioh  thAt 
Ibltar  forms  a  part,  and  the  Rare  queelioni  wfaiek 
are  involred,  induce  me  to  take  thia  mode  of  ■iviac 
aa  a  proper  sequel  to  the  ooutmanioationawbiobhava 
Daased  between  us.  the  ■tatomenta  of  tbe  five  mam- 
lenof  tbe  Cabioetwho  were  present  on  the  oeea- 
lion  of  our  coDvenwtioo  on  the  14tli  ultimo.  Ooplw 
of  the  lettcra  vrbioh  they  hare  addressed  to  me  upon 
tbe  subject  are  acoordisgly  herewith  inclosed. 

Yon  steak  of  my  latter  of  the  3M  ultimo  as  a  re- 
iteration of  the  "  many  and  gross  misrapresenta* 
Uons"  ooBtained  in  oertsuu  newspaper  wuelos,  and 
reassert  the  correctness  of  the  atdtcmenU  contained 
in  your  eonuBunioalloa  of  th  e  2Sth  ultimo ;  oddini — 
and  hero  I  ftive  your  own  words — ','aoykfaiwin  yooia 
in  reply  to  it  to  the  centrory  notwitbstaudins. 

When  a  cuntroversy  upon  matters  of  fact  reochw 
the  point  to  wbioh  this  has  been  brought,  further 
assertion  or  denial  between  the  immediate  parties 
should  cease,  espeeialtar  where,  UDon  either  sidc^  it 
loses  tbo  character  of  the  respectful  discussion  which 
is  required  by  tbe  relations  in  which  the  parties  stand 
to  each  other,  and  deoeneiutea  in  tone  and  temper, 
la  suoh  aoase,  if  th«t«  is  nothing  to  rely  upon  but  the. 
opposing  statemntta.eoneluskiasmustboarawn  from 
tnoso  statements  alone,  and  fioin  whatever  intrinsic 
probabilities  they  aSbra  In  favor  of  or  against  either 
of  tho  parties.  1  sboaid  not  shrink  ttota  this  tost  in 
this  eontni  versy ;  but,  fortunately,  it  is  not  iett  to  this 
tsat  alone.  Ibere  were  five  Cabinet  oflUsis  present 
at  tbe  eonversation.  the  detail  of  which,  in  mt  letter 
of  the  'Sth  ol  Umo,  you  allow  yourself  to  SKT-  con  tains 

many  and  KTosB  misreprasantations."  Those  gen- 
tlemen heard  that  eon  venation  and  have  read  my 
statement.  Tfaey  speak  for  themselves,  and  I  leave 
tbe  proof  without  a  word  of  eomment. 

I  deem  it  proper,  bafore  oonelnding  this  eommuni- 
eation,  to  notice  some  of  tbe  statements  contained  in 
your  letter. 

You  say  that  a  perfannaiMeof  the  promises  alleged 
to  have  been  made  by  you  to  the  President  "  would 
have  inrolTcd  a  resistance  to  law,  and  an  inconsist- 
ency with  tho  whole  history  of  mv  cunncction  with 
thesuspenaionof  Mr.Stunton."  You  then  state  that 
you  bad  feon  the  Vrasident  would,  on  the  removal 
of  Mr.  Stanton,  appoint  same  una  in  bis  place  wbo 
would  embarrass  the  Army  in  cariylng  out  the  recon- 
struction acUi,  and  odd : 

"It  was  to  prevent  suoh  an  appointment  that  I  ac- 
cepted tbe  office  of  Secretary  of  War  ad  inlerim,  and 
not  forthe  purpose  of  enabling  you  to  get  rid  of  Mr. 
Stanton  bymywitblKiKlinK  it  from  him  in  apposition 
tolaw.  or,  notdoingso  myself,  surrendering  it  to  one 
wbo  would,  ss  tho  statements  and  ntvuroptions  in 
your  eommanication  plainly  indtcatowus  sought." 

First  of  all,  you  here  admit  that  from  tho  very  be- 
ginning of  what  you  term  "tbo  whole  history"  of 
your  connection  with  Mr.  Stanton's  suspension,  you 
intended  to  circumvent  the  President.  Itwas  tocarry 
eat  that  intent  that  you  aoeepted  tbe  appointment. 
Tbiswas  in  yourmind  at  thetime  of  your  aoeeptauea. 
It  was  not.  than,  in  obedicnee  to  the  order  of  your 
superior,  as  has  heretofore  been  supposed,  that  you 
assumed  the  duties  of  the  olBce.  You  know  it  was 
tbe  President's  purpose  to  prevent  Mr.  Stanton  from 
resuming  tho  office  ofSecrctary  of  War;  and  you  in- 
tended to  defeat  that  purpose.  You  accepted  the 
oBce,  not  in  the  interest  of  tbe  President,  but  of  Mr. 
Stanton.  If  tbispurpose.soeatartained  byr9u,bad 
been  confined  to  yoorself:  if,  when  accoptiiuc  the 
odee.  you  h^d  done  so  with  a  mental  resorvatfon  to 
frustrate  tbe  President. it  would  have  been  a  tacit 
deception.  In  tbeethicsofsomaperwnasuskaeoanie 
iSallowable.  But  you  cannot  stand  even  upon  that 
qnewtionable  ground.  The  "  history"  of  your  con- 
ueetion  with  this  transaotion,  as  written  by  yourself, 
plsces  you  in  udifrurentprcdicament.andshowsthat 
you  n'yt  only  concealed  your  design  from  the  Presi- 
dent, bat  induced  him  to  suppose  that  you  would 
carry  oat  his  purpose  to  keep  Mr.  Stanton  out  of 
office,  by  retaining  it  yourself  after  an  attempted 
rAUoratfoa  by  the  Senate,  so  as  to  require  Mr.  Stan- 
ton to  aatabtish  Ms  right  by  indMddooIsian.  ' 

Supplement — 6. 


I  now  give  that  part  of  this  "history,"  as  written 
by  yourself  in  your  letter  of  the  28th  ultimo: 

"  Some  time  after  I  as'umod  the  duties  ofSecretary 
of  War  ad  interim,  the  President  nsked  mo  my  views 
as  to  the  course  Mr.  Stanton  would  haro  to  parsua, 
in  cose  tho  Senate  should  not  concur  in  hia  suspen- 
sion, to  obtain  possession  of  his  office.  My  reply  was, 
in  substaaeei  that  Mr.  Stanton  would  have  to  appeal 
to  the  courts  to  reinstate  him,  illustrating  my  posi- 
tion by  citing  the  ^ound  I  had  taken  in  the  case  of 
the  Baltimore  police  commissioners." 

Now,  at  that  time,  as  you  admit  in  your  letter  of 
the  3d  iostaut,  yon  bold  the  office  for  tbe  very  ohieot 
of  defeating  an  appeal  to  tho  courts.  In  that  letter 
you  say  that  in  accepting  the  office  one  motive  was 
to  preveat  the  Preiidentlrom  appointing  some  other 
(craou  who  would  retain  poaseasion,  and  thus  maka 
ludicial  proceedings  neeessary.  Yon  knewthePres- 
ident  was  unwilling  to  trust  the  office  with  any  one 
who  wo«M  not,  by  holding  it,  compel  Mr.  Stanton 
to  resort  t0  the  oourts.  You  perfectly  understood 
thht  In  this  interview,  "  some  time "  after  you  ac- 
oeptedtheoffieo.tho  President,  not  contentwith  your 
fi]aaee.d«iii«d  an  ozpronion  of  your  views,  and  you 
answered  him  that  Mr.  Stanton  "would  htwe  to 
appeal  to  tho  courts." 

If  the  President  had  reposed  confidence  before  ho 
luow  ^ur  viovB,  and  that  eoafldonoo  had  boon  vio- 
lated. It  might  have  been  said  he  made  a  mistake! 
buta  violation  of  confidence  reposed  after  that  con- 
versation was  no  inistahe  of  his,  nor  of  yonrs.  It  is 
the  fact  only  that  needs  be  stated,  that  at  the  date 
of  this  conversation  yon  did  not  intend  to  bold  the 
office  with  the  purpose  of  foroing  Mr.  Stanton  into 
court,  but  did  hold  it  then,  and  had  accepted  it,  to 
prevent  that  course  from  being  carried  out.  In 
other  words,  you  said  to  tbe,Prcsideiit,  "  that  is  tbo 
proper  course,"  and  you  said  to  yourself.  "  I  have 
aocepted  this  office  and  now  hold  it  to  defeat  that 
course."  The  excuse  you  make  in  a  subscqifent  par- 
agrash  of  tliat  letter  of  the  28th  ultimo,  that  after- 
ward you  changed  your  vicnsasto  what  would  lie  a 
proper  course,  bos  nothing  to  do  with  tho  point  now 
under eonsideratian.    The  point  is  that  before  you 

3 banged  your  views  ^OU  hod  secretly  determined  to 
0  the  very  thing  which  at  lost  you  did— surrender 
the  offlee  to  Mr.  Stanton.  You  may  have  changed 
your  views  as  to  the  law,  but  you  certainly  did  not 
okange  your  views  as  to  the  eoutse  yon  had  marked 
out  for  yoursel/iVom  tho  beginning. 

IwiU  onlynotice  one  more  statement  in  yourletter 
of  the  3d  instant-^tliaitthe  performanee  of  the  prom- 
ises which  it  is  alleged  ware  made  by^on  would  hav« 
inrolTcd  you  in  the  resistance  of  law.  I  know  of  no 
statute  that  would  have  been  violated  had  yon.  car- 
rymg  out  your  promises  in  good  faith,  tendered  your 
resignation  when  you  concluded  not  to  be  mode  a 
par&  in  any  legal  proceedings.    You  add : 

"lam  inameasure  confirmed  in  this  conclusion 
by  your  reoent  orders  direeting  me  to  disobey  ordora 
from  tho  Seoretary  of  War.  my  superior,  and,  your 
subordinate,  without  haviqg  countermanded  bis  au- 
thority to  issue  the  orders  I  am  to  disobey." 

On  the'24tb  ultimo  yon  addressed  a  note  to  tbo 
President  rcquostiBg  in  writing  an  order  givan  to 
you  verbally  flvedays  before  to  disregard  oruerafrom 
Mr.  Stanton  as  Secretary  of  War  untn  you  "know 
from  the PresidenthiiDself  that  tfaey  warahisoiden." 

On  tho  29th,  in  compliance  with  your  raquasti  I  did 
give  you  instructions  in  writing  'hot  to  obey  any 
order  fhim  the  War  Department,  ossomed  to  be  issued 
by  the  direotion  of  the  President,  unless  suoh  order  is 
known  by  the  Oeneral  commanding  the  armies  of 
the  Dnitod  States  to  have  been  authorized  by  tbe 
Executive." 

Jjtuejn  are  some  order*  whieb  a  Saeretary  of  War 
may  issue  without  tlio  authority  of  the  President; 
there  are  others  which  he  issues  simply  as  tho  iwcni 
of  the  President,  and  which  purport  to  bo  "  by  dfrec- 
tion  "  of  the  President.  For  such  •rdora  t^e  Prosi- 
doot  is  responsible,  and  he  should  therefore  know 
and  understand  what  they  are  before  giving  such 
"direotion."  Mr.  Stanton  states,  in  his  letter  of  the 
Ub  instant,  wbioh  aoeompanies  the  published  oor- 
respondenoe.  that  he  "has  hod  no  oorreepondoBeo 
with  ^e  President  since  the  12th  of  August  last;" 
and  ho  fbrtber  says  that  since  he  resumed  the  duties 
of  tlio  office  he  has  eoBtiuued  to  discbarge  them 
"without  any  personal  or  writtun  communication 
with  tho  President;"  and  ho  adds,  "no  onlois  have 
been  issued  from  this  Department  in  the  name  of  the 
President  with  qiy  knowledge,  and  I  have  received 
no  orders  from  him." 

It  thus  seems  that  Mr.  Stanton  now  discharges  the 
duties  of  tho  War  Department  without  any  refer- 
ence to  the  President,  and  without  using  bis  name. 

My  order  to  you  had  only  referenoe  to  orders  "  as- 
sumed to  be  issued  by  the  direction  of  tbe  President," 
It  would  appear  from  Mr.  Stanton's  letter  that  you 
hnve  received  no  such  orders  from  him.  However. 
inyour  note  to  tho  President  of  the  30th  ultimo,  in 
wnieh  you  acknowlcdire  tho  receipt  of  tho  written 
order  of  tbe  2Ulh,  you  say  that  you  have  been  in- 
formod  by  Mr.  Stanton  that  he  has  not.reoeived  any 
order  limiting  his  authority  to  issue  orders  to  the 
Army,  according  to  the  practice  of  the  Department, 
and  BUte  that "  while  this  authority  to  tho  War  De- 
partment is  not  countennaBded.  it  will  bo  satisfac- 
tory evidence  to  n\e  that  any  orders  issued  from  tho 
war  Department  by  direction  of  the  President  are 
aathoriaed  by  the  Baeoutivc." 

The  Prosidant  iesnes  an  order  to  you  to  obey  no  or- 
der from  the  War  Department,  purporting  to  bo  m.ide 
"by  the  direction  of  tho  President,"  until  you  have 
referred  it  to  him  for  his  approval.  You  reply  that 
you  have  received  tbo  President's  ordor  and  will  not 
obey  it;  but  will  obey  an  order  iiurportinE  to  bo  given 
iiy  his  direction,  ifit  eonicn  from  the  Wnr  P<.p<ttiinent. 
You  will  not  obey  tho  direct  ordor  of  tbe  lirc^idont, 
but  will  obey  his  indirect  order.  If,  as  yonisny,  there 
has  boon  a  practice  in  the  War  Do(!ar(wont  to  issue 


Ofien  in  the  name  ef  the  President witboiithisdircc-  ' 

tion.  does  notthe  prooi.ie  ordt'i  you  havo  requested 
and  have  received  change  tho  pr.icrico  as  to  the  Gen- 
eral of  tbo  Army?  Could  not  tho  Preeident  countcr- 
m.ind  any  suoh  order  issued  to  you  bom  tho  War 
DiiurluiL'iitV  If  N  oil  should  reosivo  an  order  from 
th:it  Dftp:irttnt'nr.  i'sacd  in  the  name  of  the  Presi- 
dent, to  du  a  special  act,  and  an  order  directly  from 
the  Prosidont  hiui^idf  not  to  do  the  act,  is  tliuru  a 
doubt  which  you  ar*-  to  obsy?^  You  answer  thequos? 
ti<in  wiien  you  say  to  the  President,  in  your  letter  of 
tku  3d  instant,  the  .Secretary  of  War  is  "  niy  superior 
and  your  subordinate,"  and  yetyourefuse«bedieooo 
to  the  .superior  out  ufa  deference  to  the  subordinate. 

Without  further  comment  upon  the  insubordinate 
attitude  which  you  have  assumed,  I  am  at  loss  to 
know  how  you  can  relieve  yourself  from  obedience  to 
tho  orders  of  tho  Pii«ident,  who  is  made  by  tho  Con>- 
stttuliou  tho  C'omi)Kinder-in-Chief  of  tho  Army  and 
Navy,  and  is  thcreli  re  tbeoBcial  superior  as  well  of 
the  (icnunil  of  tho  .Vrmy  as  of  tt«  Socretiiiy  of  War. 

ro.-iuv.Mally.  vmuh,        ajtdbbw  joiinsos. 

QeneralTI.S.  GRANT.CbnmoiHiinff.^rnueia/'t/ieL'aifeil 
Statigt  Waehinfflon,  D.  0. 

[Several  Senators  had  g;oae  out  during  the 
reading  of  tbe  letter.] 

Mf.  MMflger  WILSON.     We  now 

The  CHIEF  JUSTICE.  Before  the  honor- 
able Manager  proceeds,'  he  will  wait  nntil  the 
'seats  of  the  Senators  are  filled.  The  Sergeant- 
at-Arms  will  inform  Senators  that  their  prea^ 
ence  is  wanted. 

Several  Senators  having  returned  to  th0 
Chamber, 

Tbe  CHIEF  JUSTICE.  The  honorable 
Manager  may  proceed. 

Mr.  STANBEUY.  I  ask  the  honorable 
Manager  if  he  is  done  reading  all  that  belongs 
to  that  letter.  In  that  letter  oertain  docomenta 
are  referred  to  as  explanatory  of  iL  Do  yoa 
propose  to  read  those  papers  ? 

Mr.'  Manager  WILSON.  All  has  been  read 
which  we  propose  to  oiTer. 

Mr.  STANBEBY.  You  do  not,  therefore, 
propose  to  offer  the  papers,  copies  of  which 
accompany  that  letter  and  which  are  referred 
to  in  it? 

Mr.  Manaeer  WILSON.  I  have  stated  to 
the  counsel  that  we  offered  a  letter  of  the  Pres- 
ident of  the  United  States.  It  has  been  read. 
We  proposed  to  offer  the  letter  ;  wo  have  of- 
fered it :  and  it  is  in  evidence. 

Mr.  STANBEUY.  You  do  not  now  pro- 
pose to  offer 

Mr.  Manager  WILSON.  The  entire  letter 
has  been  read. 

Mr.  STANBERY.  We  do  not  understand 
that.  We  ask  that  the  documents  referred  to 
be  read  with  that  letter.  They  accompany  it, 
and  are  referred  to  in  it  and  explain  ft. 

Mr.  Manager  WILSON.  We  offer  nothing, 
sir.  bat  the  letter, 

Mr.  STANBEBY.    Then  we  object  to  it. 

Mr.  Manager  WILSON.  If  the  counsel  have 
anything  to  offer  when  they  come  to  present 
tfieir  case  we  will  than!  consider  it. 

Mr.  STANBEB'Y;  We  ask  it  as  apart  of 
the  letter.  Suppose  there  were  a  postscript 
there,  would  you  not  read  it? 

Mr.  Manager  WILSON.  There  is  no  post- 
script.   That  settles  it. 

Mr.  STANBEBY.  But  there  is  mutter 
added  to  it. 

Mr.  Manager  WILSON.  There  is  no  matter 
addud  to  it.  The  Iptler  is  there  as  written  by 
tho  President. 

Mr.  STANBERY.  Mr.  Chief  Justice,  we 
will  take  a  ruling  upon  that  poinL  On  the  first 
page  of  the  letter  the  matter  is  referred  to, 
which  I  will  read : 

"Oknebxl  :  Tho  extraordinary  charaeterof  youT' 
letter  of  the  3d  instant  would  seem  to  preclude  any 
reply  on  my  part;  but  the  TOannerin  which  publicity' 


has 
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given  to  the  correspondenoe  of  which  thait' 


letter  forms  a  part  and  tho  grave  questions  which 
are  involved  induce  me  to  take  this  mode  of  giving, 
at  a  proper  sequel  to  the  communications  which  havo 
passed  between  us.  the  statemelita  of  tho  five  mem- 
bers of  tbo  Cabinet  who  were  present  on  the  ooeasion 
of  our  conversation  on  the  Hth'  ultimo.  Copies  of 
tho  letters  which  they  havo  addressed  to  me  upon 
tbo  BUbioct  are  aooordingly  herewith  inslosod. 

Again,  he  says : 

"There  were  five  Cabinet  officers  prcfont  at  the 
eonveriation,  tho  detail  of  which,  in  my  letter  of  tho 
2Sth  ultimo,  you  allcw  yourself  to  say,  contains  "many 
and  gross  misrci)rcsoiit;ition8.'  rhcsc  gentlemen 
heard  that  conversation  and  haro  read  my  BtateinenU 
They  speoii  fur  thomsolves.  and  Ileavo  tho  proof 
withoiit  a  wordof  dpi^inonV' 
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SUPPLEMENT  TO 


That  is  an  answer  to  the  statement  referred 
to  and  made  a  part  of  the  letter. 

Mr.  Manager  WILSON.  I  sapposa  the 
coaasel  does  not  claim  that  this  is  not  the  let- 
ter complete.  We  propose  to  offe^  nothing 
beyond  uiat,  and  this  letter  is  in  evidence. 

Mr.  8TANBBRY.  We  wish  to  make  the 
point,  Mr.  Chief  Jnstice,  that  the  gentlemen 
are  now  bonnd  to  produce  those  commonica- 
tions  as  apart  of  tnat  letter. 

The  CHIEF  JUSTICE.  Do  the  connsel 
object  to  the  introdaction  of  the  letter  withont 
the  accompanying  oapers  7 

Mr.  8TANBBRY.    CertMnly. 

Mr.  Manager  WILSON.  I  submit,  Mr. 
President,  that  the  objection  comes  too  late, 
even  if  it  would  have  been  of  force  if  made  at 
the  proper  time.  The  letter  has  been  sub- 
mitted and  read,  and  is  in  evidence  now. 

Mr.  STANBBBY.  We  assumed  that  yon 
were  going  to  read  the  whole  of  it. 

Mr.  Manager  WILSON.  The  whole  of  the 
letter  has  been  read.    . 

The  CHIEF  JUSTICE.    The  Chief  Jnstice. 
is  of  opinion  that  the  objection  may  now  be 
taken.     [To  the  connsel  for  the  respondent] 
Do  yon  object  to  the  introduction  of  the  letter 
without  the  accompanying  papers? 

Mr.  STANBERY.    We  do,  sir. 

Mr.  EVARTS.  Oar  point  is  that  these  in- 
dosares  form  a  part  of  the  commnnication 
made  by  the  President  to  General  Grant;  a;nd 
we  assumed  that  they  would  be  read  as  a  part 
of  it  when  the  letter  was  offered. 

Mr.  Manager  BINGHAM.  We  desire  to 
state,  Mr.  President,  that  we  claim  that  we  are 
nnder  no  obligation  by  any  rale  of  evidence 
whatever,  in  introducing  a  written  statement 
of  the  accused,  to  give  in  evidence  the  state- 
ments of  third  persons  referred  to  generally 
by  him  in  that  written  statement.  In  the  first 
place,  their  statements,  we  say,  would  not  be 
evidence  against  the  President  at  all.  They 
would  be  hearsay.  Thev  would  not  be  the 
best  evidence  of  what  the  parties  affirmed. 
The  matter  contained  in  the  letter  of  the  Pres- 
ident shows  that  the  papers,  without  producing 
them  here,  have  relation  to  a  question  of  fact 
between  himself  and  General  Grant,  which 
question  of  fact,  so  fitras  the  President  is  con- 
cerned, is  affirmed  in  this  letter  by  himself 
and  for  himself,  and  concludes  him ;  and  we 
insist  that  if  forty  members  of  his  Cabinet 
were  to  write  otherwise  it  coald  not  affect  this 

aucstion.  It  conclndes  him;  it  is  his  own 
eclaration;  and  the  matter  of  dispute  be- 
tween himself  and  General  Grant,  although  it 
is  referred  to  in  this  letter,  is  no  part  of  the 
matter  upon  which  we  rely  in  this  accusation 
against  the  President. 

Mr.  STANBERY  and  Mr.  CURTIS.  We 
rely  upon  it. 

Mr.  Manager  BINGHAM.  Of  coarse  the 
gentlemen  rely  on  it ;  but  they  ask  us  to  in- 
troduce matter  which  we  say  by  no  role  of  evi- 
dence is  admissible  at  all,  and  for  the  reason 
which  I  have  stated  already ;  it  is  not  the  highest 
evidence  of  the  fact.  If  we  are  to  have  the 
testimony  of  the  members  of  this  Cabinet  about 
a  matter  of  fact,  and,  as  I  said  before,  this 
letter  discloses  that  it  is  a  matter  of  fact,  I 
claim  that  the  highest  evidence,  so  far  as  they^ 
are  concerned,  is  not  their  unsworn  letter,  but' 
is  their  sworn  testimony  ;  and  that  by  no  rule 
of  evidence  is  the  letter  admissible.  I  admit 
that  if  the  letters,  according  to  the  statement 
here,  showed  a  statement  adopted  by  the  Presi- 
dent himself  in  regard  to  the  matter  with  which 
we  charge  him,  it  would  be  a  somewhat  different 
qneslion,  allhough  it  would  not  take  it  then 
entirely  out  of  the  rule  of  evidence ;  but  any- 
body can  see  by  this  reference  that  it  is  not  the 
f>oint  at  all.  I  venture  to  say  that  in  these 
etters,  when  the  gentlemen  come  to  offer  them 
in  evidence  here  and  we  come  to  consider  them, 
there  is  not  a  single  statement  of  any  Cabinet 
officer  whatever  that  will  in  any  manner  qualify 
the  confession  of  the  President  written  upon 
the  paper  now  read  that  his  purpose  was  to 
prevent  the  execution  of  the  tenure- of-office  act 
and  prevent  the  Secretary  of  War,  after  being 


confirmed  by  the  Senate,  and  his  saspension 
being  non-concurred  in,  from  entering  upon 
forthwith  and  resuming,  as  that  law  requires, 
the  daties  of  his  office.  That  is  the  point  of 
this  matter.  We  introduce  it  for  the  pnroose 
of  showing  the  President's  confession  of  his 
intent,  and  we  say  that  in  every  point  of  light 
we  can  view  it,  for  the  reasons  I  nave  already 
stated,  the  letters  referred  to  of  the  Cabinet 
ministers  are  foreign  to  the  case,  and  we  are 
nnder  no  obligation  to  introduce  them,  and  in 
our  judgment  have  no  right  to  introduce  them 
at  all,  Ming  wholly  irrelevant. 

Mr.  EVARTS.    Mr.  President 

The  CHIEF  JUSTICE.  Before  yon  pro- 
ceed the  connsel  for  the  President  will  please 
to  state  their  objection  in  writing. 

The  objection  was  reduced  to  writing  and 
sent  to  the  desk. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  objection  made  by  the  eoonsel  for  the 
President. 

The  Secretary  read  as  follows : 

The  counsel  for  the  President  object  that  the  letter 
is  not  in  cvidenoe  in  the  case  unless  the  honorable 
Managers  shall  also  read  the  inolosnres  therein  re- 
ferred to  and  by  the  letter  made  part  of  the  same. 

Mr.  STANBERY.  Mr.  Chief  Justice,  is 
the  question  now  before  your  Honor  or  before 
the  court? 

The  CHIEF  JUSTICE.    Before  the  body. 

Mr.  STANBERY.    Before  the  body? 

The  CHIEF  JUSTICE.    Before  the  court. 

Mr.  STANBERY.  The  Managers  read  a 
letter  from  the  President  to  use  against  him 
certain  statements  that  are  made  in  it,  and 
perhaps  the  whole ;  we  do  not  know  the  object. 
They  say  the  object  is  to  prove  a  certain  intent 
with  regard  to  the  exclusion  of  Mr.  Stanton 
from  office.  In  the  letter  the  President  refers 
to  certain  documents  which  are  inclosed  in  it 
as  throwing  light  upon  the  question  and  ex- 
plaining his  own  views.  Now,  I  put  it  to  hon- 
orable Senators :  suppose  he  had  copied  these 
letters  ia  the  body  ot  his  letter,  ana  had  said 
jnstashe  says  here,  "I  refer  you  to  these; 
these  are  part  of  my  communication,"  could 
any  one  doubt  that  these  copies,  altb(Aigh  they 
come  from  other  persons,  would  be  admis- 
sible ?  He  makes  them  his  own.  He  chooses 
to  use  them  as  explanatory  of  his  letter.  He 
ia  not  willing  to  let  that  letter  go  alone ;  he 
sends  along  with  it  certain  explanatory  matter. 
Now,  you  must  admit,  if  he'  had  taken  the 
trouble  to  copy  them  himself  in  the  body  of  his 
letter,  they  must  be  read.  Suppose  he  attaches 
them,  makes  them  a  part,  calls  them  "  exhib- 
its," affixes  them,  attaches  them  to  the  letter 
itself  by  tape  or  seal  or  otherwise,  must  they 
not  be  read  as  part  of  the  communication,  as 
the  very  matter  which  he  has  introduced  as 
explanatory,  without  which  he  is  not  willing  to 
send  that  letter?  Undoubtedly.  Does  the 
form  of  the  thing  alter  it?  Is  be  not  careful 
to  send  the  documents  not  in  a  separate  ptuik- 
age,  not  in  another  communication,  but  en- 
close in  the  letter  itself,  so  that  when  the  let- 
ter is  read  the  documents  must  be  read  7  It 
seems  to  me  there  cannot  be  a  question  but 
that  they  must  read  the  whole  and  not  merely 
the  letter ;  for  it  was  the  whole  that  the  Presi- 
dent sent  to  be  read  to  give  his  views,  and  not 
merely  the  letter  unconnected  with  these  doc- 
uments. 

Mr.  Manager  WILSON.  Mr.  President, 
the  Managers  do  not  care  to  protract  this'dia- 
cussion.  We  have  received  from  the  files  of 
the  proper  Department  a  letter  complete  in 
itself,  a  letter  written  by  the  President  and 
signeid  by  the  President,  in  which,  it  is  tme, 
he  refers  to  certain  statements  made  hy  mem- 
bers of  the  Cabinet  touching  a  question  of 
veracity  pending  between  the  President  and 
General  Grant.  Now,  we  insist  that  that  ques- 
tion has  nothing  to  do  with  this  case.  Every- 
thing oontainea  in  the  letter  which  can  by  any 
possibility  be  considered  as  relevant  to  the 
case  is  tendered  by  offering  the  letter  itself; 
and  the  statement  of  the  President  referring  to 
the  allied  inclosures  shows  that  those  inclo- 
sures  rekte  exclnsively  to  that  question  of 


veracity  pending  between  himself  and  the 
General,  and  are  in  no  wise  connected  with 
the  issue  pending  between  the  Pre'sident  and 
the  representatives  of  the  people  in  this  case. 
We  are  willing  to  submit  this  point  without 
farther  discnssion. 

The  CHIEF  JUSTICE.  Does  the  honor- 
able Manager  considerhimself  eatiUed  to  read 
an  extract  from  the  letter  containing  so  much 
of  it  as  would  bear  upon  hia  immediate  obje<A 
without  reading  the  whole  IflMer  7 

Mr.  Manager  WILSON.  We  read  all  there 
is  of  the  letter. 

The  CHIEF  JUSTICE.  That  is  not  tk« 
question.  Would  the  honorable  Manager  con- 
sider himself  entitled  to  read  so  much  of  the 
letter  as  bore  upon  his  immediate  object  witk- 
out  reading  the  whole  ? 

Mr.  Manager  WILSON.  I  wiQ  state,  in 
reply  to  the  question  propounded  by  the  Pres- 
ident, that  we,  of  course,  expect  to  use  the 
letter  for  any  proper  parirase  connected  with 
the  issnes  of'^the  case. 

The  OHIfiF  J  USTICB.  The  Chief  Justice 
will  submit  the  objection  to  the  consideration 
of  the  Senate.  The  Secretary  will  read  the 
objection. 

The  Secretary  read  as  follows: 

The  couBBel  for  the  PraiMwitobieetthat  the  letter 
is  not  evidence  in  the  case  unless  the  honorable  Hao- 
Bcers  shall  also  read  the  inclosures  therein  referred 
to  and  by  the  letter  made  part  of  the  same. 

Mr.  CONKLING.  Mr.  President,  may  I 
ask  a  questioa?  I  call  for  the  reading  of  the 
words  in  the  letter  relied  upon  now  for  this 
purpose.  I  aead  my  question  to  the  Chair  in 
writing. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator 
from  New  York. 

The  Secretary  read  as  follows: 

The  oouDsel  for  the  rcapondeat  will  pleueread  th* 
words  in  the  letter  relied  apon  tooohinK  ioolosorei. 

Mr.  STAVBERTread  as  follows: 

"  Qkhkral  :  The  extraordinary  obaraeter  of  your 


letter  forms  a  part,  and  the  grave  qoeetions  wbieh 
are  involved,  indooe  me  to  take  this  mode  of  fivinc; 
as  a  propersequel to  thecommaaieatioDS which  ba.ve 
passed  between  as,  the  statements  of  the  five  mem- 
bers of  the  Cabinet  who  were  prescn  t  on  the  oocasioa 
of  onr  eonversatioB  on  the  Uth  oltimo.  Copies  vl 
the  letters  which  they  have  addte«ed  to  me  upon  the 
sahieotare  accordinsly  herewith  inclosed." 

The  CHIEF  JUSTICE.  Senators,  yon  who 
are  of  opinion  that  the  objection  of  Ike  coun- 
sel for  the  Presidei^t  be  SB8t*ined  will  say 
"ay" 

Mr.CONNESS.  IcallfortheyeMandnaya. 

The  yeas  and  nays  were  ordered. 

The  CHIEF  J  USTICE.  Senators,  you  who 
are  of  opinion  that  the  objection  of  the  coun- 
sel for  the  President  be  sustained  will  answer 
"yea"  as  your  names  are  called ;  those  of  the 
contrary  opinion  will  answer  "nay." 

Mr.  DRAKE.  laskforinformation, whether, 
if  this  objection  is  sustained,  it  has  the  effect 
of  ruling  out  the  letter  as  evidence  altogether? 

The  CHIEF  JUSTICE.    It  has. 

Mr.  ANTHONY.  Mr.  President,  I  would 
desire,  if  it  is jpropeTj  that  the  question  should 
be  put  in  a  different  form ;  that  it  should  be  an 
affirmative  vote. 

The  CHIEF  JUSTICE.  This  is  an  affirm- 
ative form. 

Mr.  CONNESS.  I  wish  the  Chur  would 
state  the  question. 

The  CBflEF  JUSTICE.  Senators,  you  who 
are  of  opinion  that  the  objection  of  tbe  coun- 
sel for  the  President  be  sustained  will,  as  your 
names  are  called,  answer  "yea ;"  those  of  the 
contrary  opinion,  "nay."  If  the  yeas  carry 
it  the  effect  will  be  to  exclude  the  evidence. 
If  the  nays  carry  it  the  effect  will  be  to  admit  it. 

Mr.  EVARTS.  To  exclude  it,  unless  the 
inclosnres  are  also  offered,  if  oar  otgection 
prcvul. 

Mr.  ANTHONY.  Mr.  President,  perhaps 
I  am  rather  dull,  but  I  do  not  precisely  under- 
stand the  effect  of  the  decision  ol  this  question. 
A  negative  vote  admits  the  evidence  1  onder- 
stana. 
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The  CHIEF  JUSTICE.    It  does. 

Mr.  ANTHONY.  And  an  affirmative  vote 
exclades  it. 

The  CHIEF  JUSTICE.  Unless  the  in- 
closures  are  nroduced  and  read. 

Mr.  HENDERSON.  Mr.  President,  lis- 
tening to  the  qnestion  asked  by  the  Senator 
from  Rhode  Island,  I  presume  he  desires  to 
know  whether  the  letter  with  the  inclosnres 
can  afterward  be  read  as  evidence,  even  if  the 
objection  be  sustained. 

The  CHIEF  JUSTICE.  Undoubtedly  it 
excludes  the  evidence  only  in  the  case  that  the 
inclosnres  be  not  read. 

Mr.  HENDERSON.    So  I  understand. 

The  CHIEF  JUSTICE,  (to  the  Secretaiy.) 
Call  the  roll. 

The  Secretary  called  the  roll  down  to  the 
■ame  of  Mr.  Camerov. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  do 
not  think  the  question  is  understood. 

The  CHIEF  JUSTICE.  The  roll  is  being 
called. 

Mr.  JOHNSON.  The  question  is  not  un- 
derstood evidently. 

The  CHIEF  JUSTICE,  (to  the  Secretary.) 
Proceed  with  the  call.  The  call  of  the  roll  can- 
not be  interrupted. 

The  Secretary  concluded  the  calling  of  roll, 
and  the  result  was — yeas  20,  nays  29 ;  as  fol- 
lows: 

YEAS— Mtsns.  Barard.  ConkKnr.  Davis,  Dixon. 
Doolittlo,  Vowler,  Orimes,  Hondafson,  Uendrioks, 
JohoMD,  MoCreory,  Morrill  of  Vermont.  Hortoa, 
Patterson  of  Tennessee,  Ross,  Spracuo,  Trumbull, 
V«n  Winltle  Viokers,  and  Wilier— 20. 

NAYS— Messrs.  Anthony,  Backalew,  Cameron, 
CattelU  Chandler,  Cole.  C'onness,  Corbett,  Crasin, 
Drake,  Edmunds,  Ferry,  Fcssenden,  Frelinghuysen, 
Howwd,  Howe.  Morgnn,  Morrill  of  Maine,  Ifye, 
Patterson  of  New  Hampshire,  Pomero^,  Ramsey, 
Sherman,  Stewart,  Sumner.  Thayer,  Tipton,  WU- 
liams.  and  Wilson— 29. 

MOT  VOTIKO— Messrs.  Harlan.  Morton,  Sanls- 
bory.  Wade,  and  Tates— & 

The  CHIEF  JUSTICE.  On  this  qnestion 
the  yeas  ore  20  and  the  nays  29.  So  the 
objection  is  not  sustdned. 

Mr.  Manager  WILSON.  I  now  offer  the 
letter  in  evidence,  it  having  already  been  read. 
I  now  offer  a  copy  of  the  letter  of  appointment 
of  the  President  appointing  Lorenzo  Thomas 
Secretary  of  War  ad  interim,  as  certified  to  by 
General  Thomas.  I  will,  however,  in  the  first 
place,  submit  it  to  the  counsel  for  examination, 
[submitting  the  paper  to  the  counsel  for  the 
respondent.!  I  call  the  attention  of  counsel 
to  one  thing  in  connection  with  that  letter,  and 
that  is,  we  offer  it  for  the  purpose  of  showing 
that  Oener&l  Thomas  attempted  to  act  as  Sec- 
retary of  War  ad  interim,  and  that  his  signa- 
ture as  such  is  attached  to  that  copy.  If  we 
are  not  called  upon  to  prove  hia  signature,  of 
course  we  shall  not  introduce  any  testimony 
for  that  purpose. 

Mr.  CURTIS.  Stop  one  moment,  if  you 
please.     Let  us  look  at  this  paper  farther. 

[The  counsel  for  the  respondent  having  ex- 
amined the  paper  returned  it  to  the  Managers.] 

Mr.  STANBBRY.    We  see  that  this  is  the 
copy  Mr.  Stanton  requested.     Bead  the  in- 
dorsement if  you  please. 
_  Mr.  l^anagcr  WILSON.    Have  you  any  ob- 
jection to  its  being  read  ? 

Mr.  STANBERY.     No ;  we  want  it  read. 

Mr.  Manager  WILSON.    It  is  as  follows : 

Bxioonva  Mabsiox, 

Washivotoh,  D.  C,  Ftbrtuirv  21, 1868. 

Sot:  Hon.  Edwin  M.  Stanton  having  been  this  day 
removed  fVom  office  as  Sooretary  for  the  Department 
of  War.  yon  are  hereby  authorised  and  empowered 
to  set  as  Secretary  of  War  ad  interim,  anlwill  imme- 
diately cater  upon  the  diseborte  of  the  duties  per- 
tainiair  to  that  office. 

Mr. Stanton  has-been  instructed  to  transfer  to  yon 
all  the  records,  book;,  papers,  and  other  public  prop- 
erty now  in  his  custody  and  oharre. 

Respoetfally,  yours,         ANDREW  JOHNSOW. 
To  Brevet  MuorOeneralLoBENZO  Thokas,  Adtvtant 

Generai  VatUd  Slate*  Armv,  Watkinfton,  J).  0. 

Official  oapy: 
BespeotfuUy  furnished  to  Hon.  Bdwin  H.  Btanton. 
L.  THOMAS, 
Secretary  t^  War  Md  Mterm, 

Mr.  CUSriS.  We  want  the  indorsement 
tead. 


Mr.  Manager  WILSON.  The  indorsement 
is,  "  Received  2.10  p.  m.,  February  21,  1868 ; 
present  General  Grant." 

Mr.  BVARTS.  That  indorsement  is  whose? 

Mr.  STANBERY.  It  is  in  the  handwriting 
of  Mr.  Stanton. 

Mr.'  Manager  WILSON.     I  do  not  know. 

Mr.  STANBERY.    Is  that  fact  admitted? 

Mr.  Manager  BUTLER.  It  is  in  the  hand- 
writing of  Mr.  Stanton. 

Mr.  Manager  WILSON.  We  next  offer 
copies  of  the  order  removing  Mr.  Stanton  aiid 
the  letter  of  anthorit^  appointing  General 
Thomas,  with  certain  indorsements  thereon, 
forwarded  by  the  President-  to  the  Secretary 
of  the  Treasury  for  his  information.  [The 
document  was  handed  to  the  counsel  for  the 
respondent,  and  afterward  returned  by  them 
to  the  Managers.]  Have  the  counsel  for  the 
respondent  any  ODJection  to  the  introduction 
of  that  document?  If  not,  I  ask  that  it  may 
be  read  by  the  Secretary. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  paper. 

The  Chief  Clerk  read  as  follows: 
[Copy.] 
ExEcnxrvR  Maksiow, 
Wabhiwotoit,  B.  C,  Februarv  21, 1888. 

Sib:  By  virtue  of  the  power  and  authority  vested 
in  me  as  President  by  the  Constitution  and  laws  of 
the  United  Slates,  yon  are  hereby  removed  from 
offiee  OS  Secretary  for  the  Department  of  War,  and 
your  functions  as  suoh  will  terminate  upon  receipt 
of  this  eomnrunication. 

You  will  transfer  to  Brevet  Major  General  Lorenzo 
Thomss,  Adjutant  Beneral  of  the  Army,  who  baa 
tbis  day  been  authorised  and  empowered  to  aet  as 
Secretary  of  War  ad  interim,  all  records,  books, 
pasen,  and  other  public  property  now  in  your  cus- 
tody and  charge.  

Respectfully,  yoara,         ANDREW  JOHNSON. 
To  Hon.  B.  M.  Stahtob,  Waihiagton,  D.  0, 

Official: 

W.  a.  MOORE,  VnHed  Sattt  Army. 

[Copy.] 

Exsomrvi  Maii8io>, 
Wasbikotoi,  D.  C.  Fd>rwar»  21. 1868. 
Sn :  Hon.  Edwin  M.  Stanton  haviaa  been  this  day 
removed  from  office  as  Secretary  for  tncDepartmont 
of  War,  yon  are  hereby  authorised  and  empowered 
to  aetas  Beeretary  of  Wara(ini<«rni,  and  will  imme- 
diately enter  upon  the  discharge  of  the  duties  per- 
taining to  that  office. 

Mr.  Stanton  has  been  instmoted  to  transfer  to  you 
all  the  records,  books,  papers,  and  other  public  prop- 
erty.now  in  his  custody  and  charge. 

Respeetfnlly.  yours,         ANDREW  JOHNSON. 
To  UrovetMnJorQsneralLosENzo  Thomas,  AdhUoaU 

Omerat  UtuUd  State*  Armg,  Waikinfton,  D.  C 
Officii: 

W.  a.  MOORE.  DnUed  Suae*  Army. 

Februarv  21, 1888. 
Respectftilly  referred  to  the  honorable  theSeore- 
tarv  of  the  Treasury,  for  his  information. 
By  order  of  the  President : 

W.Q.  MOORE,  United  State*  Army. 

TbeaSUBT  Defabthekt,  February  29, 1868. 
I  certify  the  within  to  bo  true  copies  of  the  copies 
of  orders  of  the  President  on  file  in  this  Department 
for  the  removal  of  Edwin  M.  Stanton  from  the  ofDee 
of  Secretary  for  the  Department  of  War  and  the  ap- 
|>ointment  of  Loreaso  Thomas  to  be  Secretary  atl 
tMterimm 

H.  McCULtOCH, 
Secretary  q/  the  Treaenry, 

Mr.  Manager  BUTLER.  Mr.  President,  we 
have  here  now  an  official  copy  of-  General 
Orders  No.  17,  of  which  General  Emory  spoke, 
and  we  now  offer  it,  so  that  there  may  be  no 
mistake  that  this  document  and  the  one  shown 
to  him  are  the  same  so  far  as  regards  the  point 
at  issue.  [The  document  was  nanded  to  the 
counsel  for  the  respondent,  and  presently  re- 
tamed  to  the  Managers.]  Do  you  want  it 
read? 

Mr.  STANBBRY.    Oh,  no. 

Mr.  Manager  BUTLER.  Then  we  offer  it 
without  reading  it. 

The  document  is  as  follows  r 

[eeneral  Orders,  No.  17.} 

Wab  DKFAEnmiT, 
Adjutant  Gknieal's  Orpios. 
Washikqton,  March  14, 1807. 

The  following  acts  of  Congreu  are  pnblished  for 
the  information  and  government  of  all  oonoemed : 

I.  An  act  making  appropriations  for  the  support 
of  the  Military  Academy  for  the  year  ending  June 
10.1868. 

II.  Aq  act  making  appropriations  for  the  suppert 
of  the  Army  for  the  year  cndin;  Juno  30, 1868. 

III.  An  act  making  appropriations  for  fortifica- 
tions for  th«  rear  eading  Jane  80, 1808. 


I.— (PrBiio— If  0. 64.) 
An  act  making  appropriations  for  the  support  of  the 

Military  Academy  for  tho  fiscal  year  ending  June 

30, 1868,  and  for  other  purposes. 
^£eitemuted  by  the  Senate  and  Hou**  ^ Ilepretenta- 
tive*  of  the  United  State*  of  America  in  ConqrcM*  a** 
temiUul,  That  the  following  sums  be,  and  the  same 
are  hereby,  appropriated,  ont  of  any  money  ia  the 
Treasury  not  otherwise  appropriated,  tor  the  support 
of  the  Military  Academy  for  the  year  ending  the  30tb 
of  Juno,  1868: 

For  pay  of  officers,  inBtructors,  oadets,  and  masi- 
ciftns,  $154.8-10. 

For  cummutation  of  subsisteoce,  $&050. 

For  pay  ia  liou  of  clothing  to  officers'  servants^ 
$1-56. 

For  current  and  ordinary  expenses,  960,467. 

For  increase  and  expense  of  library,  83.000. 

For  expenses  of  Board  of  Visitors.  |o,000. 

For  forage  for  artillery  and  cavalry  horses,  $9,000, 

For  horses  for  artillery  and  cavalnr  praotioe,1U,000, 

For  repairs  of  oihoers'  quarters.  SS^WO. 

For  tarprets  and  batteries  lor  artillery  praetioe,tS00i 

For  furuilure  of  cadets'  hospital,  $200. 

For  gas  pipes,  ga-somctcrs,  and  retorts,  9600. 

For  materials  for  quarters  for  Sttbaitom  oOcei*, 
J5.000. 

For  ventilating  and  beating  the  birraeks  and  other 
ocadcmio  buildines;  improving  the  apparatusfor 
cooking  lor  the  cadets;  ropairiugtho  hospital  buildr 
ings,  including  tho  introduction  of  baths  for  thosiok* 
the  construction  of  water  closets  in  the  library  build- 
inif,  and  new  furniture  for  the  recitation-rooms, 
4J0,00O. 

For  purchase  of  fuel  for  cadets'  mess-hall,  (3,000. 

F*>r  the  removal  and  eulorgomentof  the  gas-works. 
J2U.U00.  . 

Fur  additional  appropriations,  forwhioh  estimates 
wore  not  made  lost  year: 

¥ar  enlarging  oadot  laundry,  95,000. 

For  furniture  for  soldiers'  hospital,  $100. 

Forincreosingthesupply  of  water,  replacing  mains, 
Ae^  915,600. 

For  ice-house  and  additional  store  and  servants' 
ronms.  $7,500. 

For  tire-proof  building  for  public  offices,  $15,000. 

For  breast-liigh  wall  of  water  buttery,  S5,0U). 

For  permanent  derrick  on  tho  wharf,  S2,5(^). 

Skc.  2.  And  be  it  further  enacted.  That  the  cadets  of 
the  Military  Academy  bo  entitled  to  tho  ration  now 
received  by  tho  acting  mijirbipmen  at  the  Naval 
Academy,  commencing  at  the  date  of  the  approval 
of  tho  law  authorizing  tho  same. 

Skc.  3.  And  be  itfurlkercnuctcU,  That  hereafter  the 
assistant  professor  of  Spani.sh  shall  receive  the  same 

fHiy  and  emoluments  allowed  to  other  a^istant  pro- 
issors  of  the  academy. 
Skc.  4.  Arulbe  it  farther  enacted.  Thai  no  part  of 
tho  moneys  appropriated  by  this  or  any  other  act 
shall  bo  applied  to  the  pay  or  subsistence  of  any  cadet 
from  any  fetato  declared  to  be  in  ^rebellion  against 
the  Government  of  tho  United  States,  appointed 
alter  the  1st  day  of  January.  1S07,  until  sucli  State 
shall  have  been  restored  to  its  original  relations  to 
the  Union, 
Approved  February  28, 18C7. 

n.— [Ptraiio— No.  85.] 
An  aot  mokinig  appropriations  for  the  suoport  of  the 
Army  for  the  year  ending  Jane  30,  1888,  and  for 
other  purposes. 

Beitmaeled  by  the  Senate  Oltd  Bone*  ^  Bepreeenle^- 
five*  <Jthe  UniiedState*  of  Ameriea  in  Oanpre*e  ateem- 
bM,  That  the  following  soiar  be,  and  the  game  an 
hereby,  appropriated,  oatof  any  money  ia  the  Treas- 
ury not  otherwise  appropriated,  for  the  sopport  of 
the  -Army  for  the  ywr  ending  the  80th  of  Jane,  1868: 

For  expenses  of  reoraiting,  transportation  of  re- 
eruits,  aad  compensation  to  dtisen  forgeons  for 
medical  attendance,  9300.000. 

For  pay  of  the  Army,  $14,757,952. 

For  commutation  of  officers'  subsisteaea,  92,228,082. 

For  eomiaatation  of  forage  for  ofioem'  horses, 
9101,600. 

For  paTUeats  in  lien  of  clothing  for  offleers'  ser- 
vants, 9276,978. 

For  payments  to  discharged  soldiers  for  elothhsg 
notdrawa,9'i00,00a. 

For  contingencies  of  the  Army,  9100,000, 

For  artificial  limbs  tbrsoldiersand  seamen,  $70,000. 

For  Army  medical  museum,  910,000. 

For  medical  works  for  library  or  Surgeon  Chineral's 
office,  910,000.  ^,       „  „       _ 

For  expenses  of  Oonunaadinc  Ueneral's  offioe, 
910,000. 

For  repairs  and  improvements  of  annoriee  aad 
arsenals: 

For  arsenal  and  armory  at  Sock  Island,  Hlinois, 
$686,800. 

For  the  erection  of  a  bridge  at  Rock  Island,  Illi- 
nois, OS  reeonmended  by  the  chief  of  ordnanoa, 
9200,000:  Provided,  Thatthe  ownership  ofsaidbri^ 
shall  be  and  remain  in  the  Dnited  States,  and  the 
Bock  Island  and  Pacific  Rsdlroad  Company  shall 
have  the  right  of  way  over  said  bridge  for  all  pnr- 
poscsoftransttaoross  the  island  and  river,  apon  the 
oondition  that  the  said  company  shall,  before  any 
money  is  expended  by  the  Qovemment,  agree  to  pay 
and  snail  secure  to  the  United  States,  first,  half  the 
cost  of  said  bridge,  and  second,  bnlftho  expenses  of 
keeping  said  bridge  in  repair;  and  upon  gnaranty- 
ingsaidconditionstothe  satisfaction  of  the  Secretary 
of  War,  by  contract  or  otherwise,  the  said  company 
shall  have  thefreo  usoof  said  bridge  for  purposes  of 
transit,  but  witbent  any  claim  to  owiTGrship  thereof. 

For  Watervliet  arsenal.  West  Troy,  Hew  York, 
938.200. 

For  current  expenses  of  the  oidnanee  servioe, 
9300,000. 
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For  AllsghaAy  anMiai,  PitUhwt,  PeDnsylTania, 

i'or  Champliiiii  aneaol,  at  Versennos,  Vermont, 
SSOO 

ForColiuiibuaiir9en!t],Columbn9,Ohlo,$139,62S. 

VoT  Fatt  Mbmoe  aneual.  Old  Point  Comlort,  Vir- 
Binia.  ta.UOU. 

For  Fort  Union  arMDoI,  Sort  union.  New  Moxiso, 
110,000 

For  Fruiltfoid  anMoal,  BrideBbnsg,  PennvlTanla, 
•80,000.  . 

For  Kennebec  arsenal,  AiiKusta,  Maine.  $1,52S. 

For  Indiaoapolig'ftTsenll,  Indianapoliii,  Indiana, 
tl6a,62S. 

For  Leavenworth  araenal,  Learenworth,  Kanias, 
«IS.00O. 

For  New  Ycfti.  arsenal.  Governor's  Island,  Kew 
York.  »1,200.  ^ 

For  Pikogville  airnnal,  Pikesville,  Maryland,  $800. 

For  tit.  Louis  arsenal,  ijt.  Louis,  Missoari,  $65,000. 
'  For  Washington  arsenal,  Waatiington,  IMatriot  of 
«blnai«ia.  $90,000. 

For  Watertown  «iMiiaI,  WAtertown,  Mamefcn- 
«etts,  ^\jm. 

For  tlie  purshaM  of  the  Willard  Sesui  estate,  ad- 
JoinioK  the  Watertown-  aneaal  ground*.  Md,700,  or 
Minaeh  thereof  08  Buu  t>e  iMaesiary ;  and  iliD  Saore- 
tary  of  War  is  hereby  authorized  to  sell  at  pablio 
Moetion  a  lot  of  land  belonging  to  tiie  United  States, 
■ituated  ia  South  Uosten,  if,  in  bis  epiaien,  tfaesame 
Is  not  needed  for  the  pvbUo  servise,  aad  pay  the  pro- 
ceeds thereof  into  the  Treasury. 

J^urcuLi  of  Rofni,'ec^,  FroeJinen,  and  Abandoned 
Litndfl; 

For  Bulurics  of  assistant  commisaioncrs,  aub-assist- 
ant  commissioners,  and  agents,  $147,500. 

For  salaries  of  clerks,  $!*1.',«00. 

For  stationery  and  printing,  S63,000. 
'    For  quarters  .and  fuel,  S200.(XlO. 

For  eummissary  sLorcs,  51,500,000. 

For  medical  department,  S500,000.  '      ' 

For  transportation,  8800,000.  -  ■  •' 

■    For  school  superintendents,  $25,000. 
,     For  Ijuildiuga  for  schools  and  asylums,  including 
Construction,  rental,  and  repairs,  ?500,0*X1. 

For  telegraphing  and  postage,  S1S,000:  Provided^ 
That  the  Commissioner  be  hereby  authorized  to  apply 
any  balance  on  hand,  at  this  date,  of  the  relugoes 
and  IVcedmen's  fund,  accounted  lor  in  his  last  annual 
report,  to  aid  educational  institutions  actually  incor- 
porated for  loyal  refugees  and  frccdmen:  And  pro- 
ViUed J'lirtlicr,  That  no  agent  or  clerk  not  heretofore 
authorized  bylaw  shnll  receive  a  monthly  allowance 
exceeding  the  sum  of  6200. 

Sep.  2.  And  he  it  further  enacted,  That  the  head- 
<^^n^■ter3  of  tho  Ucncral  of  the  Army  of  the  United 
btates  shall  be  at  the  city  of  Washington,  and  all 
orders  and  instructions  relating  to  military  opera- 
tions issued  by  tho  President  or  Secretary  of  Wor 
shall  be  issued  through  the  General  of  tho  Army, 
and,  in  case  of  his  inability,  through  the  next  in 
rank.  The  General  of  tho  Army  shall  not  be  re- 
moved, suspended,  or  relieved  from  command,  or 
assigned  to  duty  elsewhere  than  at  said  headquar- 
ters, except  at  his  own  request,  without  the  proviotis 
approval  of  tho  Senate:  and  any  orders  or  instruo- 
tiona  relating  to  military  operations  issued  contrary 
to  the  requirements  of  this  section  shall  bo  null  and 
void ;  and  any  ofiicer  who  shall  issue  orders  or  in- 
structions contrary  to  the  provisions  of  this  section 
shall  bo  deemed  guilty  of  a  misdemeanor  in  ollicej 
and  any  officer  of  tho  Army  who  shall  transmit,  con- 
vey, or  obey  any  orders  or  instructions  so  issued  con- 
trary to  tho  provisions  of  this  section,  knowing  that 
such  orders  were  so  issued,  sh  all  be  liable  to  imprison- 
ment for  not  less  than  two  nor  more  than  twenty 
years, upon  conviction  thereof  in  any  court  of  compe- 
tent jurisdiction. 

fciEC.  '^.  And  be  it  further  erwc/ed.  That  section  three 
of  the  joint  resolution  relative  to  appointments  to 
the  Military  Academy,  approved  June  16,  18ti6,  be, 
and  the  same  is  hcretjy,  repealed. 

Sec.  1.  Andhc  U further  enacted.  That  tho  sum  of 
$150,000  be,  and  the  same  is  hereby,  appropriated  out 
of  any  moneys  in  the  Treasury  not  otherwise  appro- 
priated, to  be  disbursed  by  tho  Secretary  of  War,  in 
tho  erection  of  fire-proof  buildings  at  or  near  the 
city  of  Jeffersonville,  in  tho  State  of  Indiana,  to  be 
used  OS  storehouses  for  Government  property. 

Skc.  5.  And  belt  further  enacted,  Xhatitshallbetbe 
duty  of  tho  officers  of  tho  Army  and  Navy  andofthe 
Froedm  en 'a  Bureau  to  prohibit  and  prevent  whipping 
or  maiming  of  tho  person,  as  a  x>uuishmcnt  for  auy 
crime,  misdemeanor,  or  oU'onso,  by  any  pretended 
civil  or  military  authority  in  any  .State  lately  in  re- 
bellion until  the  civil  government  of  such  State  shall 
have  been  restored  and  shall  have  been  recognized 
by  the  Congress  of  tho  United  States. 

Sec.  G.  And  he  it  further  cnaottd.  That  all  militia, 
forces  now  organized  or  in  service  in  cither  of  tho 
States  of  Virginia,  North  Carolina,  South  Carolino, 
GoorKia.  Florida,  Alabama,  Louisiana,  Mississippi, 
ond  Texas  bo  forthwith  disbanded,  and  that  the  fur- 
ther organization,  arming,  or  calling  into  service  of 
the  said  militia  forces,  or  any  part  thereof,  is  hereby 
prohibited,  under  any  circumstances  whatever,  untd 
Ihc  same  shall  bo_  .authorized  by  Congress. 

Sec.  7.  And  he  it  furtUtr  enacted.  That  the  paymas- 
ter general  be  authorized  to  pay,  under  such  regula- 
tions as  thcSocretary  of  War  sh.ill  proscribe,  in  addi- 
tion to  the  amount  received  by  them,  for  tho  travel- 
ing expenses  of  such  California  and  Nov.ada  volun- 
teers as  were  discharged  in  New  Moxioo,  Arizona,  or 
Utah,  and  at  paints  distant  from  the  place  or  places 
of  enlistment  such  proportionate  sum  according  to 
the  distance  traveled  as  h.ave  been  p.aid  to  tho  troops 
of  other  States  similarly  situated;  and  such  amount 
as  shall  be  necessary  to  pay  tlio  same  is  hereby  ap- 
propriated out  of  any  nioneya  in  the  Treasury  not 
otherwise  appropriated. 

Approved  March  2, 1867.  .     .  • 


m.-[PuBLio-No.  86.3 
An  oot  making  appropriations  for  tho  construction. 

prcBorvatiou,  and  repairs  of  certain  fortifications 

and  other  works  of  defense  for  the  fiscal  year  ond- 

ing  June  90. 1868. 

Be  it  enacted  by  the  Senate  and  Hoiue  of  Sepretenta- 
tiveg  of  the  United  Statet  of  America  in  Oongreaa  at- 
tembled.  That  the  following  aums  be,  and  they  ore 
hereby,  appropriated  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated  for  the  construction, 
prcMTTation,  and  repair  of  certain  fortifications  and 
other  works  of  defense  for  the  yeer  ending  the  IJOUi 
of  June,  186S: 

For  Fort  Scammel,  Portland,  Maine,  S50^. 

For  Fort  Georges,  on  Uog  Island  lodge.  Portland, 
Maine.  JSiOOO. 

ForFortWinthrop,  Boston,  Moss  achnsetts^SSO.OOO. 

For  Fort  Warren,  Boston,  Massachusetts,  fSO^OOO. 

For  fort  atontranoe  of  New  Bedford  harbor,  Mas- 
saohnsctts,  |30,000. 

For  Fort  Schuyler,  ^t  rirer.  New  York,  $50,000k 

For  Fort  at  Willetf  aPoint,  oppositerort  Sohaytor, 
New  York,  tSO,000. 

For  fort  on  site  of  Fort  Tompkins,  Statea  Island, 
New  York,  850,000. 

For  fort  ot  Sandy  Hook,  New  Jersey.  850,000. 

Forrepairs  of  Fort  Washington,  on  thbPotomao 
river,  825,000. 

For  Fort  JKouMe,  fiismpton  BoaSa,  Virgliiia, 
tsooto.  •——• 

^or  Fort  Taylor,  Key  West,  Florida,  150,000. 

For  Fort  Jafferson,  OardenKey,  Tortugas.JSaOOO. 

For  Fort  Clinch,  Amelia  Island,  Florida,  tS.0O0. 

For  fort  at  Fort  Point.  SaaFranoisoo  BayuCalifor- 
nla,  $e0.000. 

For  fort  at  Lime  Point.  California,  fSO.OOO. 

For  fort  at  Aloatiay  Island,  San  Fisjaaisco  Bay, 
California.  $10.1,000. 

For  Fort  Preble.  Portland  harbor,  Maine.  fSO.OOO. 

For  Fort  MoCIory,  Portsmouth  boibor.  New  Uamp- 
shiro,  $SO.00O. 

For  Fort  Independence,  Boston  harbor,  JUassa- 
«hu30tt8,  850,00!>. 

I'or  survey  of  northern  and  northwestern  lakss. 
♦luO.OOO. 

For  Fort  Montgomery,  at  tho  outlet  of  Iiako  Cham- 
plain,  S2o,000. 

For  iiurchaso  and  repair  of  instruments,  $10,000. 

For  purchase  of  sites  now  occupied  and  lauds  pro- 
posed to  be  occupied  for  permanent  sea-coast  da- 
fenscs:  Provided,  That  do  snch  purchase  shall  be 
made  except  upon  the  n  i  proval  of  itsezpedieney  by 
the  Secretary  of  War  ani  I  of  the  validity  01  the  title  by 
tho  At;.irn.-y  (irm-rnl,  :  "0,000. 

For  puichaao  of  aitaa  now  oconpied  by  temporary 
sm-ooflst  defenSf?:  /Vorirfcrf.That  no  such  purchase 
shall  bo  liiudo  L.tuept  ui'un  ilio  apii:"\al  of  its  ex- 
pediency by  tho  Secretary  of  War  ami  fihe  validity 
Of  the  title  by  tho  Attorney  General.  ,  -5,000. 

For  construction  and  repair  of  barracks  and  quar- 
ters for  engineer  troops  at  tho  depot  of  engineer 
Sapplios  near  St.  Louis,  Missouri,  ^20,(X)0. 

For  construction  and  rejiair  of  barracks  and  quar- 
ters for  engineer  troops  at  the  depot  oT  ( agineer  sup- 
plies at  Willett's  Point,  Now  York,  s-o.ilOO. 

Sec.  2.  And  he  it  further  enacted,  Xbat  there  shall 
not  be  over  fifty  percent,  of  tho  foregoing  appropri- 
ations expended  during  the  fiscal  year  ending  30th 
June,  1S08,  and  the  residue  thereof  shall  not  be  ex- 
pended tillothcrwiso  ordered. 

Sec.  3.  And  be  it  further  eimcterf.  That.  In  Order to 
determine  tho  relative  powers  of  resistance  of  tho 
turret  and  the  broadside  systems  of  iroo-olad  vessels 
of  war,  and  whether  ornotourprcsent  haariestglins 
art'  !>'lp'i!i:ite  to  tho  r:ipid  destruction  of  the  heaviest 
pi  iti  1  ^:li;■-  1  M\>.  ]i  rif,  or  deemed  practicable  on 
either  syst.cju.uu(lwht;tlicr  ocuotoarlicststonofbrts 
will  resist  our  ncavicst  guns,  and,  if  not,  what  in- 
crease in  strength,  by  adding  cither  stone  yr  iron  or 
Tarmtion  in  form;  is  necessary  to  that  end:  the  Sec- 
retary of  War  ond  the  Secretary  of  the  Navy  ore 
hereby  authorized  to  detail  a  joint  board  of  not 
less  than  six  competent  officers,  three  {I'om  the  Army 
and  three  from  the  Navy,  whose  duty  it  shall  be  to 
eonetmet  and  tost,  by  firing  upon  them,  sneh  targets 
as  they  may  doom  necessary  for  the  purposes  above 
named.  And  the  Secretary  of  War  and  the  Secretary 
of  the  Navy  are  hereby  ituthoriied  and  directed  to 
■apply  the  board  with  idoh  faeiUtias  for  this  purpose 
as  they  may  require  i  Protnded,  It  can  bo  done  from 
The  unexpended  ftinds  and  materials  now  at  their 
disposal,  the  expenses  to  l>o  borne  eqiially  by  the 
WajT  aad  Nary  Departments,  and  IVDni  such  funds  at 
their  disposal  as  the  Secretary  of  War  and  tho  Seo- 
retary  of  the  Navy  may  designate  respectively. 

ApproTSd  March  2, 1867. 

By  order  of  the  Secretary  of  War. 

B.  D.  TOWNSEHD. 

.  .    '  A—ialanlA.4iiitaat>0*MrmL 

Official: 

B.  D.  TOWNSEND. 

Auiiitaa  Adivtata  Otinerat. 

George  W.  Wallace  gwoTn-and  estamiaed. 

By  Mr.  Managar  BcruiB : 

QuettUm.  What  is  your  nam*  and  rank  in 
the  Army  of  the  United  StateSj  if  yoa  have 
any? 

Aruwtr.  George  W.  Wallace,  lieatenast'eol- 
onel  of  the  twelfth  infantry,  commanding  the 
garrison  of  Washington. 

Qticstion,  How  long  have  you  been  in  com- 
mand of  thi  garrison  of  Washington? 

Answer.  Since  August  last. 

QuM/ton.  What  tiinc  in  Augost? 


The 


Ansicer.  The  latter  paftof  the  month, 
exact  diate  I  do  not  recollect. 

Question.  State  if  at  any  time  yon  were  sent 
for  to  go  to  the  Bxetsutive  Mangioo  about  the 
28d  of  Febrnaiy  last 

Anmer.  On  the  22d  of  February  I  received 
a  note  from  Colonel  Moore  desiring  to  see  me 
the  following  morning  at  the  Executive  Man- 
■ion. 

Quettion.  Who  is  Colonel  Kooref 

Answer.  He  is  on  the  staff  of  the  President; 
an  officer  of  the  Army. 

Questieo.  Goes  he  act  m. Secretary  io  th* 
President? 

AJtsieer.  I  bcUeve  he  does. 

iiueMUm.  Yoa.  received  that  note  on  the 
night  of  the  22d  ;  about  what  time  at  night? 

Antver.  Abbot  seven  o'dook  in  the  evening. 

Question.  Was  any  time  designated  whoi 
jnso:  ahonld  coY 

Ajiswer.  Merely  in  the  morning. 

QaetHon.  Stonda;  mozning  1  .PidyoagoT 

Answer.  I  did. 

Qutalien.  At  what  thae  in  the  morning? 

Answer.  About  ten  o'clock. 

Quesiien.  Did  yon  meet  CaLonel  Moore 
there? 

Answer.  I  did. 

QnetHon.  Wh«t  was  the  bnsiness  ? 

Anraar.  He  desired  to  see  me  in  reiiBrenoe 
to  a  matter  directly  concerning  myself. 

(^^estion.  How  concerning  yourself  7 

ATttatr.  Some  time  in  December  my  name 
had  Been  submitted  to  the  Senate  for  brevets. 
Those  papers  had  been  returned  to  the  Exeo- 
ntive  Mansion,  and  on  looking  over  them  he 
was  under  the  impression  that  my  name  hod 
been  set  aside,  and  his  object  was  to  notify  me 
of  that  fact  in  order  that  I  might  make  ase  of 
influence,  if  I  desired  it,  to  have  the  matter 
rectified. 

Question.  After  that  did  he  say  anything 
about  your  .seeing  the  President? 

Anmier.  I  asked  him  how  the  President 
was.  He  replied  "  Very  well ;  do  yon  desire  to 
see  him,"  to  which  I  replied  "  Certainly;"  and 
in  the  course' of  a/ew  moments  I  was  admit- 
ted into  the  presence  of  the  E:^ecuXive. 

Question,  w  as  a  messenger  sent  in  to  knoT 
if  he  would  see  you  ? 

Answer.  I  am  nnable  to  answer.  I  had  a 
conversation  with  Colonel  Moore  at  the  time. 
He  notified  hi^ 

Ques/ton.  Did  Colonel  Moore  leave  the  room 
where  you  were  conversing  wifh  hiia  nntil  yoa 
went  in  to  see  the  President? 

Answer.  He  lefl  the  room  to  bring  ont  this 
package  of  papers.  No  other  object  Utat  I  am 
aware  of. 

.  Qiuation.  Did  he.go  into  the  office  of  the 
President  where  the  President  was  for  that 
purpose  ? 

Answer,  Yes,  sir;  he  passed  in  the  same 
door  I  did. 

Question.  And  came  oat  and  brought  a 
package  and  explained  to  yon  that  your  uanje 
appeared  to  be  rejected  and  then  you  went  m 
to  see  the  President? 

AnnneT.  I  diti.  I  went  in  at  my  own  re- 
quest. 

QuestUm.  Aft6r  yon  had  passed  the  nsoal 
salntatioos  what  was  the  first  thing  he  said  to 
yoat 

Ansatr.  The  President  asked  me  if  any 
changes  had  been  made  in  the  garrison  within 
a  short  time  ;  a^y  movement  of  troops. 

Queslian.  The  garrison  of  Washington? 

Anawer.  The  garrison  of  Washington. 

Question.  What  did  yoa  tell  him  ? 

■Answer.  1  replied  tJiat  four  companies  of 
the  twelfth  infianfafy  had  been  sent  to  the  sec- 
ond military  district  on  the  7th  of  January,  and 
b^osd  th^t  ao  other  changes  bad  been  made. 
In  doing  so  I  omitted  to  mention  another  cooit 
pany  that  I  have  siuce  thought  oL 

Question.  Had  he  ever  sent  to  yoa  on  such 
•n  emtifd  before  1  ■ 

Mr.  CURTIS  and  Mr.  EVARTS.  He  did 
not  send  this  time. 

Mr,  MAnaflBf  BUXLEB.  .2i  that  qaite  cer- 
tain? 
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Mr.  CURTIS.     Yes:  it  i«  proved. 

Mr.  Manager  BU TLliB.  Perhaps  we  shiOl 
gee  differeotly  when  we  get  through.  [To  the 
witness.]  Did  he  ever  get  you  iato  his  room, 
directly  or  indirectly,  in  order  to  put  sock  » 
question  as  that  before? 

Mr.  EVAJRTS.  That  we  olgeot  to.  It  u- 
nines  that  he  was  got  in  then. 

Mr.  Manager  BUTLBB.  If  he  was  not  got 
id,  how  was  he  there? 

Mr.  EVAETS.  This  witness  haa  said  that 
npon  his  inqoity  how  the  President  was  the 
Private  Secretary  said  "  Wonld  you  like  to 
tee  him?"  and  the  witness  said  "Certainly," 
and  went  i«U>  his  room.  If  that  is  being  got 
into  his  room,  directly  or  indirectly,  lam  very 
nnch  mistaken. 

Mr.  Manager  BUTLEB.  I  assume  one  the- 
ory, Mr.  President,  and.  the  cowaael  assuste 
another. 

Mr.  EVARTS.  No;  I  foUow  the  testimony. 
I  assume  nothing. 

Mr.  Manager  BUTLEB.  I  again  s^  that  I 
assame  another  theory  upon  the  testimony, 
and  I  think  the  testimony  was  Ukat  he  came 
dwre  by  the  procorement  of  the  PtMident.  I 
should  so  acgue  to  the  Senatd  if  it  become  my 
opportanibrto Argue;  but,  wkhontpaniagfor 
that,  I  will  aak  this  i^estion.  [To  Uie  wit* 
aess.  ]  Were  yoa  ever  m  that  like  postiion  with 
regard  to  the  President  before  yon  got  thee* 
then? 

Antwa:  Nenret        * 

QuMtiou.  Did  he  iw  to  yoK  fmythin^  ii|»«« 
this  Butgeet:  "  I  asked  the  same  qaestm  of 
your  conuaaader,  OeMial  Emory,  yestacday, 
and  he  told  me  the.aarae  as  you  do?" 

Aaaieer.  I  do  not  understand  the  qaeatiaa. 

Quation.  Did  Ee  sa^  to  yon  that  he  had 
•aked.  the  same-  questton  the  day  before  of 
General  Emory,  and  got  the  same  answer  ? 

Aitewer,  Mo,  sir. 

QuetHon.  Did  he  speak  of  it  aa  *  thing  that 
Ite  desired  to  know  or  a  thing  thathedidlcDov 
already? 

Mr.  EVABTS.  What  he  did  say  ia  the 
qnestion  7 

Mr.  8TANBERY.  We  dciject,  Mr.  Chief 
Jnstice,  to  that  mode  of  ezaminatJon-in-cfaiefL 
T^t  way  of  examining  a  witness  is  altogether 
new  to  OS. 

Mr.  Manager  BUTLEB.  I  will  BOt  fweea  it, 
sir.  I  always  deaire  to  waive  whenever  I  can. 
[To  the  witness.]  Was  there  aaything  mere 
said? 

.^NMOsr.  Nothing  more  said  on  that  sif^aet 

QutiUon.  On  yoar  part  or  his  7 

Jtuvtt.  Neither. 

Qut$tian.  Did  you  find  oat  next  <by  that  yon 
had  not  been  rejected  by  the  Senate? 

Mr.  STANBEjiY.  Whathastiutgobtodo 
with  it? 

Mr.  EVABTS.    It  is  whoUy  imaatoriaL 

Mr.  Manager  BUTLEB.  NotatalL  The 
President  sends  for  an  offioer  of  the  Ar«y 
tiiroogh  hiaSeoratary,  aadinibraMhimtfaattbe 
Senate  has  rejected  him,  and  then  haWng  got 
^m  into  his  presence  begins  to  inquire  Miont 
die  movement  of  troops  whan  it  waa  mot  Jma 
that  he  had  been  ie|eoied. 

The  W.xnsaa.  If  I  nsed  the  word  '  <  ngeoted' ' 
ia  ny  teetimooy.  I  was  not  awaie  of  it.  I  do 
not  know-  that  that  was  the  expression  ;  and 
lAenlceoie  to  reflect  I  think  tha  laagoage 
was.that  my  name  had  bMn  "aetaaida.''  . 

Mr.  M»n^^  BUTUB&  What  nude  yon 
ihaaigQitj?  ... 

Mr.  afTANBEBY.    H»  did.nvt  ckutgo  it. 
Qesaid  ".Mt4flid.e','..  b«lgre< 
.  jMLr.  Uadacar  BUTX>EK.  (to.  the  witaesa.) 
Po  you  mt  now  thai  yoit.cUd  not.  aailcrstaBi 
that  yo4  ««re  ffiyect^  ? 

Jimt«r.  Thi«t:myiHktBe  was  sist -aside.  My 
awn  riev  9f  tha>aMtter  waa.that  I  had  beta 
Injected.         . 

Qwtiien.  Tf  that  was.  year  viearwhgr  did  yba 
change  the  iMipiageJast  aew  ircua  "  nyacled" 
to  "set  aside 7" 

Mr.  £V ARTS.  He  did  not  chance  it.  He 
said  "set  asid«"  befi>re.  ./It  woa  yM  t^ 
«baii£«d.iL     .    .  :,.■..  ..i„: 


Mr.  Manager  BUTLEB.  I  oaderstand  what 
be  says,  perfectly. 

Mr.  EVABTS  and  Mr.  STANBERY.  So 
do  we. 

Mr.  Manager  BUTLER,  (to  the  witnees.) 
Why  did  yoa  interrupt,  sir,  and  8«y,  "  WelU  I 
do  not  know  that  I  did  si^  '  rqected? '  " 

The  WiTNXSB.  I  have  a  perfect  right,  sit, 
I  presume,  to  mi^e  use  of  each  laogasige  as  I 
thtnk  proper  ia  my  replies.  , 

Mr.  Manager  BUTLEB.  Undonbtediy.^  I 
also  have  a  right  to  ask  why  do  yoil  use  it  ?  I 
do  not  object  to  the  right.  I  only  want  to  know 
the  reason. 

The^WixKcas.  My  reason  was  to  aoireot 
any  misapprehensioD  in  regard  to  the  expreff^ 
sion  of  CoTonel  Moore.  My  own  view  waa  that 
it  ameimted  to  a  r^jeotion ;  bat  he  said  "  sat 
aside ;"  he  ased  that  language,  I  believe. 

^ct<ioi».  Did  he  make  any  differease  be- 
tween "set  aside"  and  "r^ected"  that  yoa 
know  of  at  that  time? 

Jmiwer.  ThatisaqoestionlBevertfaoaghtof. 

Question.  You  did  not  think  of  it  at  that 
Ume? 

Annotr.  Noj  sir. 

^Qnestion.  Did  headvisoyootoTneinflnence 
with  Senators  to  gat  yourself  confirmed? 

Mr.  STANBERY.  What  has  that  to  do 
with  the  question — what  Colonel  Moore  ad- 
vised him? 

Mr.  Manager  BUTLER.  In  order  to  show 
whetltef  he  urrderstood  that  he  was  rejected, 
because  Uiete  was  no  occasion  to  use  inmieuce 
with  S<»mtors  if  he  did  not  naderstand  that  he 
waarqeeted.  [To  the  counsel  for  the  respond- 
ent.]   Do  yoa  continue  your  objection? 

lb-.  STANBERY.  Certainly;  but  there  is 
no  use  to  cotrtinue  it;  you  keep  on  mking  the 

SossUon  in  that  way.     [A  pause.]    Are  you 
irongh  with  the  wttness,  Mr.  Manager? 

Mr.  Mau^r BUTLEB.  IwilUetyouknow 
whan  I  am,  sir.  [<Ap(MHeb}  lamnoirtkroHgh 
with  the  witneea. 

Mr.  STANHESY.    So  an  we. 

Mr.DBAKE.  Mr.  Prssideirt,  I  mow  that 
the  Stoaate  take 'a  recess  for  ten  KMsatea. 

The  aiottoB  waa  agreed  to ;  and  the  Senate 
resamed  its  session  at  two  o'elook  aad  forty- 
five  minatea  p.  m. 

The  CHIEF  JUSTICE.  The  howtmble 
Managew  will  pioeeed  with  their  evidence. 

Mr.  Maaa«er  WILSON.  We  now  offer  a 
oertSAed  capy  of  the  «ftler  restoring  Qeneral 
Ihoaiaa  to  the  datiaa  of  the  A^jataat  Oett- 
ecaJi's  ofi«e. 

Tfae.OHIEF  JUSTICE.  Is  there  any  ob- 
jection to  the  order? 

.  Mr.  STAMBEKY.    Has  not  that  been  put 
is  before? 

Mr.  Manager  WILSON.  No.  air ;  thia  ie 
the  order  of  the  Oeneial  of  the  Axmy,  isBaed 
ia  pursoanoe  of  the  Ptesideat's  request,  whioh 
<e  pat  iabefoie. 

The  CHtEF JUSTICE.  The Seoretaij .will 
read  the  order. 

The  Secretary  read  as  follows  c 

8aisMUB>aBS  Aaxr  or  m  UimaD  6«ii<Mi> 
^Wabhwbtok,  D.  C  rtintarv  W.  1868. 

Sib:  General  Grant  dirocta  >ne  to  any  that  the 
Proiidcnt  of  tho  United  Statog  desires  you  to  resume 
roar  duties  as  Adjutant  Gtonehil  ef  the  Army. 

VtaitafokimXir,  yoan.     _  „ ,„„„„„ 

CB-COMPIOCK.^ 
Snvet  Brigadier  Qauiral,  A.  A.  0.  D.  U. 
6eneral  L.  ^ovjis,  A^ivtant  Saural. 

>J«W«oM.to  H«..arM,aun^^g^Jgy  ,1 

A4fiiMi*  vener<^. 

Anmiirr'aMiMut.'eOf^iw.'ifMntinyM.  1868. 

Wuuut  B.  ^KANDLEB  8W9rn  and  exam- 
ined.  •• 

By  Mr.  M«9^er  Bctleb: 

QittaHon^  Mr.  Ch^ndiorj  1  believe  you  v^era 
onoe  Assistant  Seecetaiy  o£  the  Tceasiu^  ? 
1  AnmP",  I  wa«,  sir.  .      .     „ 

,  Quvtion.  From,whattiB»e.to  what  time?. 

.Answer.  Frou  June,  l^SS,  untU  the  30th  pf 

QuatHw,  While  in  tha  discharge  of  the 
I  dnties  of  your  o^e,  did  you  learn  the  office 
i  routine  of  practice  by  whiM  »WWJi^*f>  ^FMSa 


from  the  Treasury  for  the  use  of  (he  War  De- 
partment? 

Answer.  I  did,  sir. 

<im»tivt.  Will  yoa  state  tine  stms  by  whtck 
money  could  be  dra.wn  &om  the  xreasaiy  for 
the  use  of  the  War  Department  7 

Aiumr.  By  raquisitioa  of  the  Seoretarr«f 
War  upon  the  Secretary  of  AeTreamy,  whiek 
requisition  passes  through  Uie  accountingofices 
of  the  Def  MmeiU,  and  is  then  honcwedty  the 
issue  of  a  warrant  ngned  by  the  Seoretaiy  of 
th«  Treasury,  upon  wnleh  the  moaey  is  paid  bjT 
the  Treasurer  of  the  United  Slates. 

Question.  Please  name  the  accoooUag  offir- 
eers  through  -wMtee  oCcas  it  wiU  pass. ' 

Anmoer.  The  Seeond  Comptroller  i»f  thft 
Treasaiy  has  the  oootrol  of  the  War  aad  Navy 
aocoOBta.  Severolof  theaadititttoffieerspaasi 
aponwarceqaisiiabps — theSeooinaAnditDraad 
t£e  Third  AJiiditDr^  and  possibly  others. 

i^umtiem.  Please  trace  and  give  the  offioeSf 
if  you  can,  through  vhith.A  teqaiatiea  froiOi 
the  War  DapHtoeotfor  nobev  would  ge,  iimm 
One  aSee  to  the  other,  until  the  mooey  would 
get  back  to  the  Ww  Office? 

Answer.  My  attention  has  not  boeaeaUedta 
tkat  sniiieet  until  now)  and  I  am  not  snietbat 
I  can  state  accurately  the  praeess  ia  aaj  gmm 
oiM^  _  My  inprfessicBi,  however,  is  th«t  a  re- 
quisition froat  the  Secretary  of  War  wo«ld  oobmi 
t^  tha  Secretary  of  the  Treasury,  and  pMs.&«m 
the  Secretary's  office  to  the <^Meof  die  Seooad 
OoaiptreUer  of  the  Treasvry  for  the  purpme 
of  awertaininc  whether  or  not  the  a»pw>aa»-> 
tion  upon  which  the  draft  waa  to  bewideMdf  ■ 
or  had  not,  been  overdrawn.  The  reqoisitioa 
woald  pass  from  (he  effiee  of  the  Comptrolleai 
thnmgn  the  office  ef  the  Auditor,  end  thencv 
back  to  the  Secretary  of  the  Treasury.  Thcure- 
upon.  in  the  warrant  room  of  the  Secretary  of 
the  Treaanry,  a  warrant  for  the  payment  of  the 
money  wonld  be  issned,  which  would  also  pas^ 
through  the  office  of  the  Comptroller,  being 
conntersigned  by  him.  Then  it  would  pass  into- 
the  office  of  the  Register  of  the  Treasury  to  be 
there  rqpstered,  and  thenoe  to  the  Treasorar 
of  the  United  States,  who,  upon  this  reqaisi-i 
ties,  wtmld  issiM  hi«  draft  for  tbepaymeat  of 
the  Money.  This  ia  substaatialiy  tne  prooesS)' 
altboogh  I  am  aotsuve  th«t  I  have  stated  the 
difiiB»e«t  tte^  aeoartteiy. 

Qitesilim.  Ought  it  not  to  go  to  thefieeond 
Auditor  first? 

Amsteef.  Qsite  possibly  the  ieqiri«tiQii  weald 
first  go  to  the  Auditor. 

Humitou.  The-SecoalAidltonrawAAeathe 
Comptroller? 

Ansmr.  The  Secoad  «r  Third  Awdiier,  «bd 
thea40'the  CompittoUeri 

QttesHon.  Is  there  any  method  ka0wn  tcf 
yea  hf  which  the  PresideBt  of  the  United 
States  or  any  other  person  can  get  money 
from  theTreasuiy  of  the  United  States  for  thd 
use  of  the  War  D^artment  except  throqgh  ft 
requisition  of  the  Secretary  of  War? 

'2l7»«w«*.  There  is  not 

Question.  I  now  desire  to  ask  yon  what  V^ 
the  couese  of  issuing  a  oommiseioB  to  an  offi- 
cer,8ay  who  has  been  confirmed  by  the  Senate} 
What  is  the  official  routine  in  the  Treasury 
Departmeitt?    I  suppose  it  ia  the  samefor  all? 

Answer.  A  commission  is  prepared  in  the 
Dmartment  and  signed  by  the  ^ecratary.  It 
IS  forwarded  to  the  President  and  signed  by: 
him.  It  is  then  ratomed  to  the  Treasury 
Department,  where,  in  the  case  of  a  Bonded 
officer,  it  is  neld  until  his  oath  and  bond  hav». 
been,  filed  and  apinwved';  in  the  ease  of  an 
officer  not  required  by  law  to  give  bond  tha 
e^nharission  islitSld  tlftHl  he^natifie^lirtakiil^ 
theOtttb.  It  is  my  impresaioii  ftat  ihn  is  thei 
usual  form.  There  are  some  officejrs  in  th4 
'ne&s^  Departiiieiit  whose  ^omtaiis4ien8  «r^ 
Mmaten^gned  by  the  SOenetaify  of  State  in-' 
stead  of  by  the  Secretary  of  the  TreaSa*/.' 
The  AssibtaBl Be^reCuiaa, foFVOBtanoe,  liate 
COibmissiotts  wUdh  safe  conntBTsigned  by  the 
Secretary  of  St^te  and  not  by  the  Secretary  of, 
the  Treasury. 

Question.  As  I  gnpijose  the  Secretary  Of  the 
Treasury's O^raoommiasjfltt is?,     .,,  .■■■.,■:  r. 
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Antwer.  It  igeuoi  from  the  office  of  the  Sec- 
retary of  State,  I  suppose. 

Question.  On  the  20th  of  November,  1867, 
was  there  aoy  vacancy  in  the  office  of  Awistant 
Secretary  of  the  Treasury? 

Anstoer.  There  was  not,  sir. 

Qtieftion.  Was  there  any  vacancy  np  to  the 
80th  of  November? 

Answer.  There  was  not. 

Question.  Do  yoo  know  Edmand  Cooper? 

Mr.  8TANBERY.  Will  the  honorable 
Manager  allow  me  to  ask  what  is  the  object  of 
this  testimony  about  Mr.  Cooper?  What  is 
Ae  porpoee? 

Mr.  Manager  BUTLER,  fhe  object  is  to 
flliow  that  one  of  the  ways  and  means  described 
in  the  eleventh  article  by  which  the  President 
DToposed  to  get  control  of  the  moneys  of  the 
United  States  appropriated  for  the  use  of  the 
War  Department  was,  against  law  and  without 
tight,  to  appoint  his  Private  Secretary  Assist- 
ant Secretary  of  the  Treasary. 

Mr.  CURTIS.    Is  that  all  the  answer? 

Mr.  Manager  BUTLER.  I  have  answered 
so  far.  If  yon  have  an^  other  question  I  shall 
be  very  glad  to  answer  it. 

Mr.  CURTIS.  Is  that  the  only  answer  yon 
Make  to  the  question? 

Mr.  Manager  BUTLER.  It  is  a  sufficient 
answer,  in  my  jadgment,  for  the  time. 

Mr.  BVARTS.  What  part  of  the  eleventh 
article  is  this  applieable  to  ? 

Mr.  Marnier  BUTLER.  Both  the  eighth 
and  the  eleventh  ardcles.  The  eleventh  article 
charges  him  witii — 

"  CDlawAtllydevteiiif  and  con  tri vine,  and  attmnpt- 
Ibk  to  daviM.amleontrire,  means  by  whioh  ha  ahoold 
yreTciit  Bdwin  M.  Sunton  from  fortbwiUi  raumux 
tbo  fanotloiui  of  the  office  of  Secretary  for  the  Oe- 
Dartment  of  War,  notwithatandintc  tbo  reftasal  of  the 
Bmata  to  oonaar,  kn. ;  and,  alao,  by  further  nnlaw- 
fiUly  devisioc  and  oontrivinc.  aod  attamptiDC  to  d*- 
vise  and  contrire,  means,  tboD  aod  there,  to  prevent 
the  exeontion  of  an  act  entitled  'An  act  makioc 


appropriations  for  tbo  rapport  of  the  Army  for  tba 
dint  June  SO,  ISGS,  and  for  other  pur- 
red Mi     ■   ~  "  ... 


Moal  year  •ndii 

potes,'  approreu  ,u.t»u  »  ^uv, ,  -»>.  — »  .v.  c  » . »... 

the  execution  of  an  act  entitled  '  An  act  to  provide 

ferthemoreonoientcovemmeatof  tbe  rebel  State*,' 

paMad."Ae. 

And  in  order  to  get  the  meaaaof  doing  that, 
be  wanted  to  control  the  purse  as  well  as  the 
sword,  and  he  wanted  his  man,  his  Secretary, 
if  in  no  warmer  and  closer  relations  to  him,  to 
be  in  the  office  of  Assistant  Secretaty  of  the 
Treasury,  the  Assistant  Secretary  of  the 
Treasury  now  by  law  being  allowed  to  sign 
warrants. 

Mr.  Manager  BINGHAM  and  Mr.  Manager 
WILSON.     Then  the  eighth  article. 

Mr.  Manacer  BUTU3U.  Then,  as  my  asso- 
ciates call  to  my  attention,  the  eighth  article 
charges  that — 

"With  latent  anlawfUly  to  eoatrol  the  disbniM- 
Went  of  the  moneya  appropriated  for  the  military 
service  and  for  the  Department  of  War,  ou  the  2)st 
day  of  February,  in  the  year  of  our  Lord  1868  "— 

He- 

"did,  unlawfully  and  contrary  to  the  provisions  of 
an  act,"  Ac- 
Do  these  acts. 

Mr.  EVARTS.  No;  appointed  Thomas. 
You  now  propose  to  prove  under  that  that  he 
appointed  Cooper,  or  tried  to  do  so. 

Mr.  Manager  B  UTLER.  This  is  the  means : 
"with  intent  unlawfully  to  control." 

Mr.  EVARTS  and  Mr.  STANBERY.  Did 
what? 

Mr.  Manager  BUTLER. 
"Did  unlawfully  and  contrary  to  the  provisions  of 
an  aet  entitled  'An  aet  rev nlating  the  tenure  of  oer- 
tain  eivil  ••oas,'  passed  Maieh  i,  1868.  and  in  viola- 
tioa  of  the  Constitution  of  the  Cnited  States  "— 
And  while  the  Senate  were  in  session,  not  to 

¥>  on  with  the   verbiage,  appoint  Loreaao 
faomas. 

Mr.  EVARTS.  The  allegaUon  is  that  with 
this  intent  which  you  have  stated,  the  Presi- 
dent did-i- 

"  There  beinc  no  vaoaatr  ia  th«  oSeo  of  Bearatty 
(or  the  Department  of  War.  sod  Fith  intent  to  vio- 
late and  disregard  tba  act  albrasaifl"— 

Which  is  the  tenure-of-office  act— 

''Then  aod  there  issue  and  deliver  to  one  Lorento 
Thomas  a  letter  of  authority  in  writing,  in  substanoa 
as  fbUowsj  that  is  ta  tar." 


Now,  yon  propose  to  prove  under  that,  that 
there  being  no  vacancy  in  the  office  of  Assistant 
Secretary  of  the  Treasury,  he  proposed  to  ap- 
point his  Private  Secretary,  Edmund  Cooper, 
Assistant  Secretary  of  the  Treasuiy.  That  is 
the  idea,  is  it  under  the  eighth  article  ?  We 
object  to  this  as  not  admissible  under  the  eighth 
article.  As  by  reference  to  it  will  be  perceived, 
it  charges  nothing  but  an  intent  to  violate  the 
civil  tenure  act,  and  no  mode  of  violating  that 
except  in  the  want  of  a  vacancy  in  the  War  De- 
partment, the  appointment  of  General  Thomas 
oontiai^  to  that  act. 

As  for  the  eleventh  article  the  honorable 
court  will  remember  that  in  our  answer  we 
stated  that  there  was  in  that  article  no  such 
description,  designation  of  ways  or  means,  or 
attempts  at  ways  or  means,  whereby  we  could 
answer  definitely ;  and  the  only  allegations 
there  are,  that  in  pursuance  of  a  speech  that 
the  President  made  on  the  18th  of  August,  1866, 
he — 

"  Afterward,  to  wit,  on  tha  Zlat  dag  of  Fahraaiy, 
A.  D.  1868,  at  the  oitv  of  Washington,  in  tba  Distdot 
of  Columbi.%  did,  uulawfally^and  in  disregard  of  the 
requirement  of  tbe  Constitution  that  bo  should  take 
care  that  the  laws  be  faithfully  exeoatad,  attempt  to 
prevent  the  execution  of  an  act  entitled  'An  aot 
regulating  the  tenure  of  certain  civil  offices,'  passed 
Marob  2, 1867,  by  unlawfully  devising  and  ooatriving, 
and  nftempting  to  devise  and  contrivo  means  by 
wlii'h  iie  shuulcl  prevent  Kilwiu  M.  Stanton  fr.>m 
forlliwitli  resuming  the  functions  of  the  ofiice  ot'Siio- 
retary  for  the  Department  of  AVar,  notwith.stanrlieg 
the  refusal  of  the  Senate  to  concur  in  the  suspcDt-ion 
tbiTiioloro  made  by  said  Andrew  Johnson  of  said 
E<luin  M.  Stanton  from  said  office  of  Secretary  for 
tbi-  I'opartinent  of  War;  and  also,  by  further  un- 
la^viuUy  devising  and  contriving,  and  attempting  ta 
devi,<e  and  contrive  means,  then  and  there,  to  pre- 
vent the  execution  of  an  act  entitled  'An  act  mak- 
ini:  appropriations  for  the  support  of  the  Army  tbr 
thr  fiscal  year  ondinir  June  30.  18i>8,  and  for  other 
pui  1  ises,'  approved  Marcb  2, 18()7:  and,  also,  to  pre- 
vent the  execution  of  an  act  entitled  'An  act  to  pro- 
vide for  the  more  efficient  government  of  the  rebel 
States,'  passed  Marcb  2, 1867,  whereby,"  tee. 

The  only  allegation  here  as  to  time  and  prin- 
cipal action,  in  reference  to  which  all  wese 
unnamed  and  nndescribed  ways'  and  means 
were  used,  is,  that  on  tbe  21st  of  February, 
186S,  at  the  city  of  Washington,  he  did  unlaw- 
fally,  and  in  disregard  of  toe  Coostitatitm,  at- 
tempt to  prevent  the  exeontion  of  the  civil 
tennre-of-office  aot,  by  unlawfully  devising  and 
contriving  and  attempting  to  devise  and  con- 
trive means  by  which  ne  should  prevent  Bdwin 
M.  Stanton  from  resuming  his  place  in  the 
War  Department.  And  now  proof  is  offered 
here,  subitantivety,  of  effbrts  in  November, 
1867,  to  appoint,  m  the  want  of  a  vacancy  in 
the  office  of  Assistant  Secretary  of  the  IVeas- 
xvrf,  Mr.  Edmund  Cooper.  We  object  to  that 
evidence. 

Mr.  Manager  BUTLER.  The  objection, 
Mr.  President  and  Senators,  is  twofold  :  first, 
that  the  evidence  is  not  competent;  second, 
that  the  pleading  is  not  sufficient.  I  do  not 
propose  now  to  aiscnss  the  question  of  plead- 
ing. It  is  said  that  the  pleading  is  too  generaL 
If  we  were  trying  au  indictment  at  common 
law  for  a  conspiracy,  or  for  any  acts  in  tbe 
nature  of  a  conspiracy,  and  we  made  the  alle- 
gation too  genenU,  the  only  objection  to  that 
would  be  that  it  did  not  sufficiently  inform  the 
defendant  under  it  what  acts  might  be  given  in 
evidence ;  aod  the  remedy  for  a  defendant  in 
that  case  would  be  to  move  for  a  specification 
or  for  a  bill  of  particulars;  and  if  he  neglects 
to  move  for  that,  the  court  take  care  in  the 
course  of  the  case,  if  any  surprise  is  upon  him, 
because  of  evidence  that  he  could  not  have 
known  of,  or  could  not  have  expected  to  allow 
him  to  come  in  and  mMt  that  new  evidenae. 
Therefore  indictments    for   conspiracies  are 

Sinerallv  drawn  as  was  the  itidietraent  in  the 
artha  Washington  case,  which  I  now  have  in 
my  mind,  it  having  been  drawn  by  an  exceed- 
ingly good  pleader,  as  tradition  says,  giving  one 
general  coant,  and  then  several  speeibc  counts, 
or  setting  out  specific  acts  in  uie  nat«r«  of 
specifications;  so  that,  if  the  pleader  fail  in 
Ktting  out  his  sfiecific  aets,  he  stiU  may  bold 
under  the  general  count,  and  the  coant  set^Bg 
oat  specifications  is  instead  of  a  bill  of  particu- 
lars. Now,  then,  I  say  we  need  Hot  diaoast 
tbe'qveatioB  of  pleadini^ 


The  only  question  is,  is  this  competentTif  we 
can  show  it  was  one  of  tbe  ways  and  means? 
The  difficulty  that  rests  in  the  minds  of  my 
learned  friends  on  the  other  side  is  that  they 
cluster  everything  about  the  21st  of  February, 
1868.  They  seem  to  forget  that  the  act  of  the 
21st  of  Febmary,  1868,  was  only  the  cslmina- 
tion  of  a  purpose  formed  long  before,  as  in  tbe 
Presidents  answer  he  sets  forth,  to  wit:  as 
early  as  the  12th  of  August,  1667,  that  be  waa 
determined  then  to  get  out  Mr.  Stanton,  at  any 
rate — I  would  use  the  words  "  at  all  hazards ;  ' 
bnt  perhaps  they  might  be  subject  to  criticism 
until  we  get  through  our  case — certainly  by  the 
use  of  force,  as  the  evidence  now  in  shows. 
He  formed  bis  pnrpose. 

To  carry  it  out  there  are  various  tilings  to 
do.  He  must  get  control  of  the  War  Office ; 
bnt  what  good  does  that  do  if  he  cannot  get 
somebody  who  shall  be  his  servant,  his  sl^ve, 
dependent  on  his  breath,  to  answer  the  requi- 
sitions of  his  pseudo  officer  whom  he  m^y  ap- 
point; and  dierefore  he  began  when?  Stan- 
ton was  SDspended,  and  as  early  as  the  12th  of 
December  he  had  got  to  put  that  suspension 
and  the  reasons  for  it  before  the  Senate,  and 
he  knew  it  would  not  live  there  one  moment 
after  it  got  fairly  considered.  Now  he  begins. 
What  is  the  first  thing  he  does?  "To  get 
somebody  in  the  Ireasurv  Depcui:ment  that 
will  mind  me  precisely  as  Thomas  will,  if  I  can 
^t  him  in  the  War  Dej^artment."  That  is  the 
first  thing;  and  thereupop ,  without  any  vacancy, 
he  must  make  an  appointment  The  difficulty 
that 'We  find  is  that  we  are  obliged  toaigueonr 
case  step  bjr  step  upon  a  sinrie  point  of  evi- 
dence. It  is  one  of  the  infelicities  always  of 
putting  in  a  case  that  sharp,  keen,  ingenious 
counsel  can  insist  at  all  steps  on  impaling  you 
upon  a  point  of  evidence ;  and  therefore  I  axf^ 
got  to  proceed  a  little  forther. 

Now,  our  evidence,  if  ^on  allow  it  to  come 
in  is,  first,  that  he  made  tlus  appointment ;  that 
this  failing,  he  sent  it  to  the  Senate,  and 
Cooper  was  rejected.  Still  determ  ined  to  have 
Cooper  in,  he  appointed  him  ad  interim,  pre- 
cisely as  this  ad  interim  Thomas  was  appointed, 
without  law  and  against  right.  We  put  it  as  a 
part  of  the  whole  machinery  by  which  to  get 
hold,  to  get,  if  be  could,  his  hand  into  the 
Treasury  of  the  Unit^  States,  although  Mr. 
Chandler  has  just  stated  there  was  no  way  to  get 
it  except  by  a  requisition  through  the  War  De- 
partment ;  and  attne  same  moment,  to  show  that 
this  was  partof  the  same  illegal  means  we  show 
yon  that  although  Mr.  McCuUoch,  the  Secre- 
tary of  the  Treasory,  must  have  known  that 
Thomas  was  appointed,  yet  the  President  took 
pains — we  have  put  in  the  paper — to  serve  on 
Mr.  McCuUoch  an  attested  copy  of  the  ap- 
pointment of  Thomas  ad  intt^tn,  in  order  that 
he  and  Cooper  might  recognize  bis  warrants. 

Did  I  not  answer  my  friends  that  this  was  a 
sufficient  ground?  More  than  that,  I  have 
yet  to  learn  in  a  somewhat  extended  practice 
of  the  law,  (not  extending,  however,  so  long  aa 
that  of  most  of  the  gentlemen  on  the  other 
side,)  that  it  was  ever  objected  anywhere,  whed. 
I  was  tnusing  a  niaa's  motives,  when  I  was 
tracing  this  course,  that  I  had  not  a  right  to 
nut  in  every  act  that  he  did,  vaUat  qtuMiittn. 
Everything  that  comes  out  of  his  mouth,  every 
act  that  he  does,  I  have  a  right  to  put  in. 

Let  as  see  if  that  is  not  snstained  by  authori- 
ties. The  question  arose  in  the  trial  of  James 
Watson  for  nigh  treason  in  tbe  year  1817  be- 
fore one  of  the  best  lawyers  of  England,  Lord 
BUenbofoagh,  assisted  by  Mr.  Justice  Holroyd, 
Mr.  Justice  Bayly,  and  Mr.  Jaetice  Abbott. 
The  objection  there  waa  precisely  the  Mie 
the  learned  oounsel  raise  here.  It  was  alleged 
that  certain  speeches  had  been  made  which 
were  treasonable  speeches.  That  was  all  that 
was  said  about  them  ;  they  were  not  set  ont 
any  forther.  I  got  this  book  (32  State  Trials) 
for  an  entirely  diflerent  purpose;  bat  it  con- 
tains aa  authority  directly  in  point.  Certain 
speeches  were  alleged ;  the  indictment  charged 
that  certain  speeobes  were  made  without  setting 
tbsBi  oat;  and  it  was  (ilaimed  that  they  coald 
not  be  proved  as  overt  acts ;  and  the  quesliott 
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I  wbether  oerbun  other  speeches  could  be 
put  in  as  tending  to  show  the  animus  with 
which  the  first  set  of  speeches  bad  been  spoken. 
Lord  EUenboroagh  closed  the  discossion  hy 
wying: 

"lord  fltaitorMwt.  If  there  had  been  no  putiea- 
lar  OT«rt  aet  niidar  which  thia  eTidenee  wu  reoeir- 
%b\tt  it  U  an  oniTenal  role  «f  tvidence  that  what  a 
fmtfj  bimielf  aaya  nu7  be  pTen  in  eTidesce  acainst 
nim.  to  explain  any  part  of  his  eondoet  to  which  it 
b«an  reference. 

"Ur.  HWAowO,  (the  eoaoael  for  the  defendant.)  We 
do  net  oUeet  that  it  is  not  evidence,  bnt  that  it  is 
BOt  proaf  of  the  overt  aot. 

"Lord  BUeobonmpk,  There  cannot  be  a  donbt  that 
wbaterer  proceeds  firom  the  month  of  man  ma7  be 
drea  in  eridence  acainit  him ;  it  shows  the  inten- 
tioD  with  which  he  sets."— 32  StaU  Trialt,  page  8L 

"Whatever  proceeds  from  his  month." '  A 
fortiori,  Senators,  when  it  is  under  his  hand 
like  the  seal  of  a  commission,  if  his  declara- 
tioos  can  be  rivea.  may  not  his  aets?  1  would 
not  have  troubled  the  presiding  officer,  I  would 
not  have  troubled  Senators  so  long  opon  this 
matter  had  it  not  been  that  there  mavoe  other 
acts  all  clustering  around  this  grand  conspir- 
acy which  we  propose,  if  we  are  permitted,  to 
pot  in. 

The  CHIEF  JUSTICE.  The  Manager  will 
reduce  his  question  to  writing. 

Mr.  Manager  BUTLER.  The  simple  ques- 
tion was,  who  was  Edmund  Cooper.  I  sup- 
pose my  friends  do  not  mean  to  object  to  that 
alone.  The  question  was,  do  you  know  him 
and  who  is  he  ? 

Mr.  8TANBERY.  We  asked  what  you 
intended  to  prove  in  reference  to  Edmuud 
Cooper  7  

Ur.  Manager  BUTLER.  I  have  stated  that 
at  very  considerable  length.  I  propose  to 
prove  that  Mr.  Edmund  Cooper  took  posses- 
sion in  the  Treasury  Department  before  the 
80th  of  November,  and  that  he  had  this  com- 
mission, showing  that  the  President  gave  a 
commission  illegally  in  violation  of  thetenure- 
of-office  act  to  which  I  wish  to  call  your  atten- 
tion. The  tenure-of-o£Bce  act  provides  that 
"  in  such  case  and  in  no  other,"  to  wit,  where 
an  officer  has  been  guilty  of  misconduct  or 
crime,  or  for  any  reason  becomes  incapable  or 
legally  disqualified  to  perform  thedaties  of  his 
office,  the  President  may  sospend  him ;  and 
then  the  sixth  section  provides  that — 

"The  maUnf,  licninc.  aeallnc,  coantenininc, 
«  iirainc  of  aay  aomminion  or  letter  of  antnority 
for  or  in  respect  to  anr  rach  appolataent  or  em- 
pioyBOBti  ihall  be  deemed,  and  are  hereby  declared 
to  be,  hich  mudemeaaon." 

Therefore  the  very  signing  and  issuing  of 
tliis  commission — the  signing  it,  if  he  did  not 
ittue  it ;  the  issuing  of  it,  if  he  did  not  sign 
it — Acre  being  no  vacancy  which  is  contem- 
plated by  the  act,  ia  a  crime,  and  another 
crime  in  and  part  of  tiie  great  conspiracy. 
Therefore  the  question  will  be  whether  we 
shall  be  allowoa  to  go  into  the  condition  of 
Mr.  Cooper.  I  cannot  put  the  whole  of  my 
offer  in  one  question,  because  I  cannot  prove 
it  all  by  one  witness. 

The  CHIEF  JUSTICE.  It  will  be  neoM- 
laty  to  reduce  the  question  to  writing,  in  order 
that  it  may  be  submitted  to  the  Senate. 

Mr.  Manager  BUTLER.  I  wUl  put  it  raUier 
in  the  form  of  an  offer  to  prove.  X  will  write 
it  as  an  offer  to  prove  in  a  moment 

Mr.  8TANBERY.  It  is  not  a  question  so 
much,  Mr.  Chief  Justice,  as  to  who  Edmund 
Cooper  is,  bnt  what  Edannd  Cooper  has  got 
to  do  with  this  case ;  what  the  illegal  appoint- 
ment of  Edmnnd  Cooper  to  be  Assistant  Sec- 
retary of  the  Treasury  ad  iaUrim,  or  other- 
wise, baa  to  do  with  this  case;  or  what  the 
ai^intment  of  Edmnnd  Cooper  for  the  pnr- 
POM  of  ooBtrolIingthe  moneys  in  the  Treasu^r 
Department  baa  to  do  with  this  case.  That  is 
the  material  inquiry. 

Now,  I  andecBtand  the  learned  Manager  to 
■ay  tltat  the  proof  he  intends  to  make  in  regard 
to  Mr.  Cooper  is,  in  the  first  place,  that  there 
vas  an  illeml  appointment  of  Mr.  Cooper,  and 
in  that  the  President  violated  the  Constitutioa 
of^e  United  States,  and  violated  the  tenure- 
of-office  act.  Well,  Mr.  Chief  Justice,  have 
dwy  g^ven  «s  notice  to  come  here  to  defead 


any  snoh  delinquency  as  that,  if  it  be  a  delin- 
quency 7  Have  the  House  of  Representatives 
impeached  the  President  for  anything  dune  in 
the  removal  of  Mr.  Chandler,  if  he  was  re- 
moved, or  in  the  appointment  of  Mr.  Cooper, 
if  he  was  appointed  in  his  place  7  They  se- 
lected one  instance  of  what  they  claim  to  be  a 
violation  of  the  Constitution  and  of  the  tennre- 
of-office  act  in  regard  to  a  temporary  appoint- 
ment made  during  the  session  of  the  Senate ; 
and  that  was  the.  case  of  General  Thomas,  and 
of  General  Tlwmas  alone.  As  to  that,  of 
course,  we  have  no  objection  to  their  going 
into  evidence,  because  we  have  had  notice  of 
it,  and  are  here  ready  to  meet  it ;  but  as  to  any 
high  crime  and  misdemeanor-  in  reference  to 
the  appointment  of  Mr.  Cooper,  certainly  the 
gentlemen  hove  no  authority  to  make  such  a 
charge,  because  they  come  here  with  a  dele- 
gated authority;  they  come  here  only  to  make 
the  chaises  found  good  by  the  House  of  Rep- 
resentatives, and  not  the  charges  that  they 
choose  to  manufacture  here.  The  Managers 
have  no  right  to  amend  these  articles.  They 
must  go  to  the  House  even  for  that.  If  tbepr 
choose  to  go  to  the  House  and  get  a  new  arti- 
cle founded  upon  an  illegal  act  in  the  appoint- 
ment of  Mr.  Cooper,  let  them  go,  and  let  us 
have  time  to  answer  it  and  to  meet  it. 

So  mnch  for  the  admissibility  of  the  testi- 
mony as  to  the  illegal  appointment  of  Mr. 
Co<^>er.  It  is  a  matter  not  charged.  That  is 
enough.  It  is  a  matter  they  are  not  authoriaed 
to  charge ;  they  have  no  such  delegated  author- 
ity here. 

What  is  the  next  ground,  Mr.  Chief  Justice, 
upon  which  they  ask  to  prove  anything  in  re- 
lation to  Mr.  Cooper  7  They  say  they  expect 
to  prove  that  Mr.  Cooper  was  put  into  that 
place  of  Asnstant  Secretary  of  the  Treasoiy 
by  the  President  in  order  to  control  the  dis- 
bursement of  the  moneys  in  that  Department. 
That  I  understaad  to  be  the  next  ground. 
Now,  let  us  see  what  they  have  charged  about 
that  Here  they  have  got  an  article  charging 
an  illegal  apt  of  the  President  in  reference  to 
tiie  diMiursement  of  the  public  money — article 
eight  Let  us  see  what  Mr.  Cooper  has  to  do 
with  that 

"That  said  Andrew  Johnson,  President  of  the 
United  States,  uamimffal  of  the  high  duties  of  bia 
ofiee  and  of  his  oath  of  olBce,  with  intent  anlawfaUr 
to  control  the  digbnrsements  of  the  moneys  appro- 
priated for  the  military  aervice  and  ibr  the  Depart- 
ment of  War,  on  the  2Ist  day  of  February"— 

Did  a  eeHain  thing.  What  was  it7  Ap- 
point Mr.  Cooper?  Give  him  authority  to  act 
in  any  office?  No.  He  appointed  Thomas ; 
and  that  appointment  is  the  only  appointment 
set  out  as  the  means  to  control  those  disburse- 
ments. If  it  was  necessary  to  frame  an  article 
fovnded  upon  the  amxMntment  of  Thomas  as  a 
means  used  by  the  tresident  to  get  control  of 
these  public  moaejrs,  was  it  not  eqnallv  neces- 
sary to  have  an  article  founded  upon  the  same 
line  of  conduct  in  reference  to  at.  Cooper? 
Unquestionably. 

11>«n,  in  the  eleventh  article,  what  is  there 
that  authorizes  the  introduction  of  this  testi- 
mony? That  ha  made  certain  speeehes.  What 
then? 

Afterward,  to  wit  on  the  Zlst  day  of  Tebraaiy, 

..D."         —  .  .  - 
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care  that  the  laws  be  bithfUly  exeeoted,  attempt  to 
prevent  the  execution  of  an  act  entitled  'An  aot 
regolating  the  tenure  of  oertun  oivil  offices.'" 

That  is  the  unlawful  thing ;  and  how  ? 

"By  nalawAilly  devis&g  and  eentrivinc,  and  at- 
tempting to  dovise  and  contrive,  means  by  which  be 
should  prevent  Edwin  M.  Stanton  from  forthwith 
resuming  the  fnnenoDS  of  the  office  of  Secretary  Ibr 
the  Department  of  War,  notwithstanding  the  rebsal 
of  the  Senate  to  concur  in  tbesnspennon  thoretofora 
made  by  lud  Andrew  Johnson  of  said  Bdwin  M. 
Stanton  fVoia  sMd  office  of  Secretary  for  the  Depart- 
ment of  War;  and,  also,  by  fnrtbnr  anlawfnllf  devie- 
ipg  and  centriving.  and  attempting  to  devue  and 
ooQtrive,  means,  then  and  there,  to  prevent  the  eze- 
ontion  of  an  act  entitled  'An  act  making  appropria- 
tiooa  for  the  support  of  the  Army  for  the  lueal  year 
ending  June  90,  iSSi,  and  for  other  purposes.'" 

That  is  the  act  which  contains  the  section 
requiring  the  orders  for  military  operations  to 
go  through  Qeneial  Giant    That  is  the  means 


A,  D.  1868,  at  the  eity  of  Waahiuton,  in  the  District 
of  Columbia,  did,  nnlawfolly  ana  in  disregard  of  tbo 
requirement  of  tbo  Constitution  that  he  shoald  take 


he  contrived  there  to  get  Stanton  out  So  that 
has  nothing  to  do  with  this.    What  further  ? 

"And.  also,  to  prevent  the  ozecntion  of  an  act  en- 
titled 'An  aot  to  provide  for  the  moro  efficient  gov- 
ernment of  the  rebel  States.' " 

Now,  what  relevancy  has  the  appointment 
of  Co<^er  with  the  government  of  the  rebel 
States,  or  with  the  execution  of  the  reconstruc- 
tion acts,  or,  in  fact,  with  any  offense  charged 
in  any  one  of  the  eleven  articles? 

Mr.  Manager  BINGHAM.  Mr.  President, 
we  consider  the  law  to  be  well  settled  and  ac- 
cepted everywhere  in  this  country  and  England 
to-day,  that  where  an  intent  is  the  subject- 
matter  of  inquiry  in  a  criimnal  prosecution 
other  and  independent  a(ts  on  the  part  of  the 
accused,  looking  to  the  same  result,  are  admis- 
sible in  evidence  for  the  purpose  of  establish- 
ing that  fact.  And  we  go  further  than  that 
We  undertake  to  say,  upoA  very  high  and  com- 
manding authority,  not  to  be  challenged  hero 
or  elsewhere,  that  it  is  settied  that  such  other 
and  independent  acts,  showing  the  purpose  to 
bring  abont  the  same  general  result,  although 
at  the  time  of  the  inquiry  the  subject-matter 
of  a  separate  indictment,  are,  nevertheless,  ad- 
missible. I  doubt  not  that  it  will  occur  to  the 
recollection  of  honorable  Senators  that  among 
other  cases  illustrative  of  the  rule  which  I  have 
just  cited  it  has  been  stated  in  the  books — the 
cases  have  been  ruled  first  and  then  incorpo- 
rated into  books  of  standard  authorities — that 
where  a  party,  for  example,  was  charged  with 
shooting  with  intent  to  kill  a  person  iiamed,..it 
was  competent,  in  order  to  show  the  malice, 
the  malicious  intent  of  the  act.  to  show  that  at 
another  time  and  place  he  laid  poison.  A 
party  is  charged  with  passing  a  connterfeit 
note ;  it  is  competent,  in  order  to  prove  the 
scienter,  to  show  that  ne  was  in  possession  of 
other  counterfeitnotesof  a  different  denomin- 
ation ;  and  the  rule,  as  stated  in  the  books, 
is,  that  what  is  competent  to  prove  the  scienter, 
as  a  general  principle,  is  competent  to  prova 
the  intent. 

Now,  what  is  the  allegation  in  the  eleventh 
article  ?  That  this  procedure  was  taken  on  the 
part  of  the  President  for  the  purpose  of  setting 
aside  and  defeating  the  operation  of  that  law. 
That  law  stands  with  the  other  legislation  of 
this  country. 

Mr.  STANBERY,    What  law? 

Mr.  Manager  BINGHAM.  The  tennre-of- 
office  act  That  law  stands  with  the  other 
legislation  of  this  country ;  and  I  undertake  to 
say,  without  stopping  to  cite  the  statutes,  that 
by  the  existing  law  of  the  United  States  the 
appropriations  made  for  tbe  sopport  of  the 
Department  of  War  and  for  the  support  of  the 
Army  ean  only  be  reached  in  the  Treasury  of 
the  nation  throagh  the  requisitions  drawn  by 
the  Secretary  of  War.  Here  ia  an  independ- 
ent aot  done  by  the  accused,  as  is  well  said 
by  my  associate,  for  the  purpose  of  aiding  this 
reaolt  How?  S^  iHn?^*i'>S  ^  Assistant 
Secretary  of  the  Treasury,  who,  under  the  law 
and  regulations,  is  authorized  to  act  upon  the 
warrants  that  may  be  drawn  upon  the  Treasury 
through  that  Department  or  any  other  Depart- 
ment; by  appointing  a  person,  in  other  words, 
to  dischai^e  the  very  duty  which  he  desires 
him  to  discharge  in  aid  of  his  design ;  and 
what  is  that?  That  the  mouOT  appropriated 
by  Congress,  and  not  to  be  m:awn  from  the 
'Treasury  except  in  pursuance  of  law,  to-wit 
through  the  Secretary  of  War,  duly  constituted 
such  by  the  appoiniment  of  the  President  with 
the  advice  and  consent  of  the  Senate,  may, 
nevertheless,  be  drawn  out  of  the  Treasury 
by  a  person  acting  as  an  officer,  without  the 
advice  and  consent  of  the  Senate,  through  the 
requisitions  made  on  the  Treasury  by  hia 
Secretary  of  War  ad  interim,  appointed  in  the 
presence  of  the  Senate,  in  defiance  of  the 
Senate,  and  in  violation  of  the  law. 

If  the  appointment  of  such  an  officer  throws 
no  light  on  this  subject,  of  course  it  has  noth- 
ing to  do  with  the  matter:  if  it  does,  it  has  a 
great  deal  to  do  with  it  If  the  question  stops 
with  the  inquiry  who  Edmnnd  Cooper  is,  of 
course  it  throws  no  light  upon  this  sul^ject  j 
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but  if  the  testimony  discloses  such  relations 
with  the  President  and  his  appointment  under 
such  circumstances  as  indicates  a  purpose  on 
the  part  of  Cooper  to  cooperate  with  the  Presi- 
dent in  this  general  design,  I  apprehend  it  wiU 
throw  a  great  deal  of  light  upon  this  subject. 
And,  in  the  event  of  the  removal  of  the  head 
of  the  Department^  (and  if  this  rule  is  to_  be 
established  that  might  happen  an;  hour,  with- 
cnt  regard  to  the  opinions  of  the  Senate  to  the 
contrary  or  to  the  requirements  of  the  law,) 
this  Assistant  Secretary  of  the  Treastiry  would 
have  the  control  of  the  whole  question.  _  I  am 
free  to  say,  so  far  as  I  am  concerned  in  this 
matter,  if  nothing  further  be  shown  than  the 
mere  inquiry  of  the  appointment  of  Cooper,  it 
may  not  throw  any  light  upon  the  subject ;  but 
I  do  not  so  understand  the  matter.  There  is 
more  than  that  in  it. 

Mr.  Manager  BUTLER.  Iif  order  that  there 
may  be  a  distinct  proposition  before  the  Sen- 
ate we  offer  to  prove  that,  there  being  no 
vacancy  in  the  ofEce  of  Assistant  Secretary  of 
the  Treasury,  the  ^President  unlawfully  ap- 
pointed his  friend  and  theretofore  Private  secre- 
tary, Edmund  Cooper,  to  that  position,  as  one 
i>f  the  means  by  wnicn  he  intended  to  defeat 
the  tenure  of  civil  office  act  and  other  laws  of 
Congress. 

Mr.  EVAETS.  Will  you  be  so  good  as  to 
insert  the  date  in  your  oner, 

Mr.  Manager  BUTLER.  I  will,  sir.  [Afler 
a  pause.]  I  have  inserted  a  date  satisfactory 
to  myself,  and  I  hope  it  will  be  to  the  counsd 
for  the  President. 

Mr.  EVARTS.  I  Hare  no  donbt  it  is  cor- 
rect. 

Mr.  Manager  BUTLER.  We  offo-  to  prove 
that  after  the  President  had  determined  on  the 
removal  of  Mr.  Stanton,  Secretary  of  'War,_  in 
spite  of  the  action  of  the  Senate,  there  being 
no  vacancy  in  the  ol&ce  of  Assistant  Secretary 
(if  the  Treasury,  the  President  unlawfully  ap- 
pointed his  friend  and  theretofore  Private  Sec- 
retary, Edmund  Cooper, .  to  that  position,  as 
one  of  the  means  by  which  ho  intended  to  de- 
feat the  tenure  of  civil  office  a«t  and  other 
laws  of  Congress.  , 

Mr.  EVAK're.  I  do  hot  understand  thattp 
be  a  date.  I  ask  you  to  be  good  enough  to  pat 
in  the  20th  of  November. 

Mr.  Manamr  BDTLER.  I  wan^  to  have  it 
appear  in  relation  to  that. 

Mr.  EVARTS.  Put  in  what  yon  Iiave  also, 
if  you  please, 

Mr.  Manager  BUTLER.  If  th«  lewned 
counsel  will  allow  ma,  I  will  make  mv  offisr  ae 
I  like. 

Mr.  EVARTS,  Undoubtedly.  I  only  naked 
yon  to  Dane  the  date.  Yoa  can  do  as  yon 
slaasa  abont  it. 

The  CHIEF  JUSTICE.  The  ^crebwy  wiU 
read  the  proposition. 

The  Secretary  read  as  follows  : 

W»  offer  to  prove  thu,  after  the  PrMlAMit  bad 
deterj«iqe<l  «ft  tbe  i«mov«l  of  Mr,  Staatoo,  Store- 
tary  of  War.iD  spito  of  tho  a«tion  of  the  Senate, 
there  bMncr  no  vaoaney  in  the  office  of  Assistant  Seo- 
Tetaiy  of  tae  Treamur,  the  President  onlawftilly  ap- 

toint«dbi«  {Hood  sad  theretofore  Private  Seoretary, 
klmand  Cooi>er,  to  toat  poaifloo,  u  one  of  the  means 
by  which  he  intended  to  dafent  the  tenure  of  eivll 
office  act  and  other  law*  of  Oanirreaa. 

Mr.  EVARTS.  The  action  of  the  Senate,  I 
think,  wias  in  December,  1867. 

Mr.  STANBERY.    February  18. 

Mr.  Manager  BUTLER.    January  18. 

Mr.  STANBEliY.  Yes;  that  is  it, 
..  Mr.  EVA^ITS.  January  18,  1868;  so  Qitrt 
What  you  now  offer  was  after  that 
\  Mr.  Manager  BUTLER.  Oh,  no.  The  Pres- 
ident fbrmea  the  purpose,  as  he  tills  us  in  the 
'letter  to  General  Grant  and  as  he  tells  ns  ip 
his  answer,  on  the  12th  of  August,  1867,  when 
he  snftpenaed  Mt'.  Stanton,  to  suspend  him 
indefinitely;  to'ti'jr  to  see  if  the  Senate  yonld 
not  agree  to  ibkti  if  they  would  not.  then  to 
keep  nfm  Suspended  indefinitely,  and  remove 
bim  as  soon  as  ever  he  could  get  anybody  to 
aid  him.  That  is  our  proposition  of  wiat  the 
evidence  and  the  claims  otthe  President  show ; 
lie  meant  to  do  tJattinspiteoftrhatlultipenGdl 


and  we  say  after  that  intent  was  formed  he 
made  the  appointment  of  Cooper. 

Mr.  EVARTS.  After  the  12th  of  August, 
18C7,  then.  We  want  to  get  at  the  date;  that 
is  all. 

The  CHIEF  JUSTICE.  Do  tbe  counsel  for 
the  President  desire  to  be  heard  further? 

Mr.  EVARTS.  No,  sir ;  but  we  object  to 
it.  It  is  not  within  any  article  of  impeach- 
ment. 

The  CHIEF  JUSTICE,  T^e  Chief  Justice 
will  submit  the  question  to  the  Senate.  The 
question  is,  whether  the  evidence  proposed  by 
tue  honorable  Managers  shall  be  admitted? 

Mr.  SHERMAN.  I  should  like  to  have  the 
Managers  answer  a  question  before  the  vote 
is  taken. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator 
from  Ohio. 

The  Secretary  read  as  follows : 

Will  tho  Maoagecg  xo»d  the  particular  claiuos  of 
tho  eiRhth  and  eleventh  ofticlcs  to  frovo  which  thU 
teeUmony  is  offered  T 

Mr.  Manager  BUTLER.  As  I  understand 
it,  it  is  to  prove  the  intent  alleged  in  the  eighth 
article  in  these  words: 

""Wltli  intent  unlawfully  to  control  t^e  disburso- 
monts  of  the  moneys  appropriated  for  the  military 
Borriea  and  for  the  DepartoMnt  of  War." 

He  did  a  certain  actwith  that  intent  Vow, 
to  prove  that  intent,  we  show  he  did  a  certain 
other  act  which  wonld  enable  htm  to  control 
the  moneys. 

The  CH  lEF  JUSTICE.  The  eighth  article 
seems  to  say  nothing  abont  money, 

Mr.  Manager  BUTLBB.  The  eighth  article 
reads: 

"That  said  Andrew  Johnson,  President  of  the 
Itaited  State*,  unmindfiil  of  the  high  dntlee  of  his 
offleeiandofbisoatkof  offioe,  Iritb  intent  Unlawful  1^ 
to  control  the  diiborsements  of  moneys  oppiopn- 
atcd." 

TheCfllEFJUSTrcS.  Ilfhat  act  is  charged? 

Mr.  Manager  BUTLER.  The  act  charged 
is,  that  with  that  intent,  he  appointed  Thomas. 
Now,  to  prove  the  intent  with  which  hoappointed 
Thomas,  we  prove  that  he  also  prepared  a  man 
who,  in  the  office  of  Assistant  Secretaiy  of  the 
Treasury,  wonld  answer  Thomas's  requisitions. 

Kow,  as  to  the  other  j^oint,  1  will  read,  in 
answer  to  the  question  of  the  Senator,  fi:om 
the  eleventh  article : 

"Bjinnlawfiilly  devising  and  eontriviitg,  and  ilt- 
temptiog  to  devise  and  contrive,  means  by  which  ho 
•b«ald  prevent  Bdwiu  M.  Btaoteb  frMD  fcfthwith 
resiunins  the  fimcUoas  of  the  office  of  eearotary  lor 
the  Department  of  War,  notwithstanding  the  refusal 
of  tbe  senate  to  oononr  in  thoeospension  theretofore 
made  by  said  Andraw  Johneon  of  laid  Bdwin  H. 
Stanten  bom  said  offloe  of  Socrotary  for  the  Depart- 
ment of  War;  and  also.by  further  unlawflilly devis- 
ing aad  contriving,  aoa  attemptlBg  to  dovlso  and 


ending  JaneSO,  1868,  aadft>rothori>aivoses,'itp  proved 
March  i,  and,  also,  to  prevent  tbe  ezecatioB  of  an 
act  entitled  'An  act  toproyidefor  the  more  cffidont 
government  of  the  rebel  States,'  passed  March  i, 

mi." 

He  had  d«ne  witst  be  has  been  charged  to 
have  done.  And  now,  in  that  connection,  we 
daim  that  this  wM  a  part  of  the  machinery  tb 
carry  out  this  thing ;  because,  snppose,  looking 
forward  to  -have  ha^ened  ezactfy  what  did 
happen,  to  wit,  that  Mr.  Stanton  would  not 
give  up  the  War  Department,  then  the  question 
was,  would  Mr.  McCnllock  answer  the  requi- 
sitions of  Thomas  or  of  anybody  else  he  should 
put  in,  if  Stantdin  should  hold  on  7  It  is  clear 
that  the  President  knew |ie  would  not,  becanse, 
ttit&oagh  he  Served  a  notice  upon  McCnllo'ch 
to  do  it,  McCuUoch  will  not  to-day,  and  he  has 
not  -been  able  to  get  one  through  Thomas. 
Now,  then,  he  geta  Thomas  in^  he  must  put 
in  somebody  in  the  Treastiry  Department  who 
will  obey  Thomas.  Thereupon  he  puts  Cooper 
in :  and  with  a  single  stroke  of  his  pen  he  clafns 
to  nave  the  rij^t  to  remove  McCulIoch ;  and  he 
also  claims,  and  has  put  it  in  his  answer,  that 
McC/Olloch,  as  one  <n  his  Cabinet,  has  agreed 
to  go  at  a  stroke  of  hispen ;  so  that  he  has  got 
the  whole  Army  and  TreaSnty  of  the  United 
States  within  his  control.  It  was  With  intent 
to  di>  that  that  be  made^  theappbintmeat  of 


Cooper ;  and  to  show  that  it  was  with  that  in- 
tent, we  show,  so  anxious  was  he  to  do  it,  that 
be  did  not  make  the  appointment  lawfully ; 
that  he  first  made  it  when  the  Senate  was  not 
in  session,  by  issuing  a  full  commission  •^^  then 
he  sent  it  to  the  Senate,  and  the  Senate  rejected 
Cooper ;  but  still,  so  cent  was  he  on  having 
Cooper  not  Private  Secretary,  but  Assistant 
Secretary  of  the  Treasury,  where  he  could  con- 
trol the  moneva  of  tbe  United  States,  that  he 
first  appointed  him  ad  interim,  showing  that  he 
got  him  under  the  same  designation  as  Thomas ; 
and  the  designation  shows  something. 

The  CHIBP  JUSTICE.  Are  Senators  ready 
for  the  question  1 

Mr.  JlOHNSON.  I  reqoest  tbe  Managers 
to  answer  a  tjoestion  whioa  I  have  sant  to  the 
Chair. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  tbe  question  propounded  by  tbe  Senatoi 
from  Matyland. 

The  Secretary  read  as  follows : 

The  Hanngen  are  reqnosted  to  say  whether  tb<T 
MoposB  to  iiUbw  that  <Toop«r  was  appointed  by  tha 
President  in  November,  18C7,  as  a  beans  to  obtain 
theimlawfaloossauion.of  the  public  auuiey,  other 
than  by  theiSot  ef  the  appointment  tis&lf  T 

Mr.  Manager  BUTLER,  We  certainly  do 
— is  ^at  an  answer?— more  than  by  the  ap- 
pointtnent.  That  we  may  not  be  misunder- 
stood hereafter,  we  propose  to  show  that  he 
appointed  him,  and  thereupon  Mr.  Cooper 
went  into  the  exeroise  of  the  dudes  of  U>6 
office  before  his  appointment  could  by  any 
possibility  be  legal ;  and  that  he-has  been — wa 
hope  and  believe  wa  shall  show  that  he  has 
been — controlling  other  public  moneys  since. 

The  CHIEF  J  USTICE  having  put  the  ques- 
tion on  the  admissibility  of  tho  evidence  anA 
declared  that  the  negative  appeared  to  prevaiL 

Mr.  HOWARD  and  Mr.  SUMNER  called  for 
the  yeas  and  nays;  and  they  wcr^  ordered. 

Mr.  HENDERSON.  Before  the  vote  is 
taken,  J  desire  that  some  testimony  shall  be 
read.     I  send  my  request  to  the  Chair. 

The  Secretary  read  Mr.  HendebsoU's  re- 
quest, as  follows : 

It  is  requested  that  the  testimony  of  the  witness 
Chandler,  in  regard  to  tho  inode  and  nianocr  of 
oblainiaB  money  on  a  requisition  of  the  8e«ret«Qr 
ofWarberead. 

The  C9IEF  JUSTICE.  It  can  onhr  be 
read  from  the  notes  of  the  short- hand  ra> 
porter ;  but  the  witness  can  restate  it.  '■ 

Mr.  HENDERSON,  1  will  inqijlre  if  tb^ 
witness  will  be  permitted  to  restate  it? 

The  CHIEF  JUSTICE.    Certainly. 

Mr.  HENDERSON,  My  obiect  is  to  know 
whether  money  can  be  obtained  upon  the  re- 
quisition of  the  Assistant  Secretary,  and  not 
of  the  Secretary  himself,  just  to  that  point     • 

Mr.  EVARTS.  Let  him  answer  to  tbat 
very  point. 

Mr.  Mnntieer  BUTLER.    Let  him  answer. 

Tho  CHrEP  JUSTICE,  (to  the  witness.) 
Answer  the  qoestion  proposed  by  the  Senator 
from  Missouri.  Will  the  Senator  state  the 
(Acstion  to  the  witriess? 

Mr.  HENDERSON.  I  prefer  that  the  Mao- 
agers  should  do  so.  '  . 

Mr.  Manager  BUTLER,  (to  tbe  witness.) 
Will  you  state  now  Whethpr  the  Assistant  Sec- 
retary can  sign  warrants? 

Mr.  CURTIS  and  Mr.  EVARTS.  'Hiat  is 
not  the  question,    ' 

Mr.  Managed  BlTrLBR.  For  the  payment 
of  money? 

Mr.  CURTIS.  The  question  is,  wbether 
on  requisitions  of  me  War  ■Department 

Mr.  Manager  BUTLBB.  Whether,  -ntwrn 
Sie  requisition  of  MiyDSpBTttnentof  the  Gwr*- 
emment,  the  Assistfiint  Secretary  of  tbe  Ureas- 
nry  tan  sign  warrants  On  this  Treasury  ibr"  Ihb 
payment  of  money  7 

The  Witness.  Until  the  passage  of  a  late 
Btatnte,  ^fhenever  the  Secretary  of  the  Tr)te^ 
nry  was  present  and  acting,  money  couH '  nok 
be  dra#tt  fVom  the  Treasury  upon  the  ingak- 
tnre  of  the  Assistant  Becretary  of  the  Treasary. 
An  act  has  been  parsed  within  a  year  allowing 
the  Assistant  Secretary  to  sign  covering-in  Waf 
ttaMtuS  waftaittt^i'the  ptcjtaiib.t'm  atoai^ 
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npoD  Qccoants  Rtated;  but  the  pnotiee  stitl 
continues  of  Bignin?  all  customarr  wftrmnts 
by  the  signature  of  the  Secretary  of  the  Treas- 
ury. The  warrants  are  prepared  and  the  ini- 
tllilB  of  the  Assistant  Secretary  in  charge  of  tie 
warrants  placed  npon  them,  and  then  they  are 
rigned  by  the  Secretary  of  the  Treasaty  when 
he  is  present. 

Mr.  FESSfiiNDBN.  T  ask  that  that  law  may 
be  read. .  I  should  like  to  know  what  it  is 
exactly. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Do  von  remember  the  date  of  it? 

The  Witness.  It  is  within  a  year.  I  can 
find  it  if  you  give  ime  the  atatdtee  t»t  tbe  last 
year. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  put  a  question  to  the  witness:  whether 
before  the  passage  of  the  act  to  which  he  re- 
fers any  warrant  conld  be  drawn  by  the  Assist- 
ant Secretary,  unless  ho  was  acting  Secretary 
in  the  abseoee  of  the  Secretary  1 

Answer.  There  could  not.  Prior  to  the 
passage  of  this  act  no  money  could  be  drawn 
from  the  Treasury  upon  the  sifnatore  of  an 
Assistant  Secretary,  unless  when  acting  Sec- 
retary under  an  appointment  fbr  that  purpose. 

By  Mr.  Manager  Bdtlbb: 

Question.  Whentbe  AssistantSccretary  acts 
for  the  Secretary,  does  he  sign  all  warrants  for 
the  payment  of  monc^7 

Answer.  When  acting  Secretary,  of  contse 
he  signs  all  wsrrantsforthepaymentof  money. 

Mr.  CAMERON.  I  desire  to  ask  a  question. 

The  CHIEF  JUSTICE.  The  Senator  will 
rediice  his  question  to  writing  and  send  it  to 
the  Choir. 

Mr.  CAMBRON.  I  did  not  nndetntand 
that.  I  desire  to  ask  a  qvestion  merely  as  to 
the  practice.  I  can  do  it  in  less  time  wan  by 
writing  it. 

Tbe  CfflBP  JD8TICB.  The  rale  wqnires 
it  to  be  reduced  to  writing. 

Mr.  Marnier  BUTLER.  I  will  read  thelaw 
to  which  refereaee  has  been  made ; 

"An  set  raiiplomnital  to  sa  act  to  cctoblisb  the  Treaa- 
ni^  Depjurtment,"  avproTed  the  £d  of  September, 

"Be  it  ewuledlm^Sauttand  Homtaf  Jiefx**'»f'- 
Hott  afOu  VmttdataUt  <if  Amerimin  Conffre—  attrm- 
hUd,  That  tk«  Secretanr  of  the  Tretturr  shall  have 
power,  by  aiiappointineiituDderblah«Bdando<BoiaI 
leal,  to  aolegate  to  one  of  the  Ateistaat  Seeretariee 
ofthe  Treunryautbority  to  sign  in  hUsteod  all  war- 


rants fiirtbe  payment  of  money  into  the  public  Treas- 
«IT  aad  all  wanraoti  for  the  oisbammntt  ttott.  the 
pobUeTreanry  of  money  certified  by  tho  proper  ao- 
coantios  odeers  of  the  Treamiry  to  be  due  upon  a«- 
eonntsMly  audited  and  settled  by  them ;  and  saoh 
warraata  waigBadihaU  be  iaalleaaea  of  thssaaM 
Talidtty  as  if  they  had  beeB  sisned  by  the  SeorMary 
ofthe  Treasury  himgelf." 

Mr.  C0NKLIN6  and  othera.  What  ia  the 
date  of  that? 

Mr.  Manager  BUTLER.  '  The  Jute  is  March 
2, 1867,  the  same  date  as  the  tenare-of-o£Bce 
act. 

A  sinj^e  other  question,  which,  perhaps,  is 
rather  a  conclusion  of  law  than  of  fact.  [To 
the  witness.]  In  case  ofthe  removal  or  ab- 
sence of  Mr.  McCuUoch  or  the  Secretary  of 
the  Treasury,  as  I  understated,  the  Assistant 
Secretary  performs  all  the  acts  of  the  Secr^- 
tare? 

Mr.  EVART3.    That  is  a  question  of  law. 

Mr..  Manager  BUTLER.  I  said  I  doubted 
as  to  that.  I  was  only  asking  for  the  practice. 
[To  the  witness.]    Is  that  the  practice  7. 

Antvier.  1  am  not  certain  that  it  is,  witliout 
an  appointment  as  acting  Secretary  for  the 
Assistant  Secretary,  signed  by  the  President. 

Mr.  CAMERON.    I  desired  to  pnt  a  ques- 

.  tion,  and  I  (hink  it  is  contrary  to  the  practice 

(o  require  me  to  put  it  in  writing ;  'but  I  have 

ttdaeeS  it  to  writing,  and  I  ask  that  it  be  read. 

The'CHlEF  JUSTICE.  The  Secretary  will 
read  tbe  question  proposed  by  t^^  Senator 
fto^  Pbtutsylvania. 

Tb9  Secretary  read  as  fallows : 

Cu  <tl>e  Assistant  Secretary  of  the  !Kfenriry.  un^er 
tte  law,  arawi^arrsnts  for  the  paj^ont  of  Jnoneyi 
bp  AeTraararei'Witboiit  th«direatioa  of  the  S«or»- 
tKTPf  the  llreasnryf 

■  Tke  Wnnss.  Sinc^tberpam^  of  the  aot, 
S«nderat«Ddii  dw  iMnitaM^aa«r^«(3>«a&'aig» 


a  warrast  (at  the  pi^nent  of  money  ia  the 
cases  specified. 

By  Mr.  Etarts: 

QuetHon.  Is  not  Uiat  by  deputatien  ? 

Answer.  Which  ia  presumed  rather  to  be 
with  tbe  assent  and  approval  of  the  Secretary 
of  the  Treasury.  - 

Mr.  CAMERON.  I  will  ask  another  qnes- 
tioB  without  reducing  it  to  writing. 

The  CHIEF  J  USTICE.  If  there  be  no  ob- 
JeetiOB,  tbe  Senator  from  Pennsylvania  will 
be  allowed  to  pnt  a  question  without  redadng 
it  to  writing. 

Mr.  WlLLfAMS.    Mr.  President,  I  olMect. 

The  CHIEF  JUSTICE.  TheSeiiator  from 
Oregon  objests. 

Mr.  CAMERON.  The  question  I  intended 
to  ask  was,,  has  it  been  the  practice—— 

The  CaiBF  JUSTICE.  The  Senator  is 
aot  in  order. 

Mr.  MaMwer  BUTLER,  (to  the  witneas.) 
Has  it  been  the  praotiee  for  him  to  ngn  war- 
ratttsT 

Answer.  Siaoe  the  passage  of  the  aot  in 
question  it  has. 

The  CHIEF  JUSTICE.  Senatota,  the 
question  is :  Shall  the  evidence  proposed  by  tbe 
Manageta  Im  received  7 

-Mr.  FESBBNDEN.  I  should  like  to  put  a 
question  as  soon  as  I  have  an  oppoitanUy  to 
•vita  it.  {AAer  writing.]  Then  are  two 
questions  which  I  wish  to  pnt. 

The  CHIEF  JUSTICE.  The  SecrtOupy  will 
read  the  queationa  proposed  by  the  Smator 
from  Maine. 

The  Secretary  read  as  foll««>  s     • 

Qntilbm.  "Hm  It  been  tbepra«t!BO  ^ce  the  passage 
of  the  law  for  an  Assiatant  Secretary  to  i^  worraote 
anieia  ipecially  appoiated  and  aathoriaed  by  tbe 
Secretary  of  tho  Iroasucy  T 

VH;<fu>n.  Has  ahy  Aasbtant  Secretilry  been  anthor- 
iied  to  fin  May  wanaatiaaeept  aook  as  are  epeeified 
in  the  aot  T 

Tbe  WiniBsa.  It  has  not  been  the  practice 
for  ai»  Assistttot  Secretary  siaoe  thepasiBage  of 
the  act  to  sign  wnrraots  except  npon  an  ap- 
peixtraemt  by  the  Secretary  for  that  purpose 
in  accordance  with  tbe  provisions  of  the  act. 
In>mediatalyiipo«i  tbepasaage  of  tbe  act  tbe 
Secretary  anthoriaed  one  of  his  Assistant  Sec- 
retaries to  sign  WMTanta  of  the  character  de- 
scribed in  the  aot,  and  they  have  been  eilstom- 
arily  signed  by  that  Assistant  Seeretary  in  all 
cagcg  sinaa  that  tltaa. 

Mr.  FESSENDEN.  Nov,  let  tbe  second 
qnertion  be  rsad. 

The  Secretary  read  the  seeond  qnes<aoa,  as 
ftlllvwv: 

Has  any  Aaaistsnt  Seorotary  been  authorised  (a  slm 
any  warranti  except  soeh  ai  are  apeetted  by  the  *ot7 

■  The  WrrwBss.  No  Assistant  Secretary  has 
been  authorised  to  sign  warrants  except  such 
as  are  specified  iii  this  act,  nnless  when  acting 
Secretary. 

The  CHIEF  JUSTICE.  Senators,  yon  who 
are  of  opinion  that  the  evidence  offers  on  the 
part  ofthe  Managers  should  be  admitted  will, 
as  your  names  are  called,  answer  "yea;" 
those  who  are  of  the  contrary  opinion  will  say 
"  nay."    The  Secretary  will  call  the  roll. 

The  question  being  taken,  the  result  was  an- 
nonneeo — yeas  38,  nays  26. 

Mr.  CONNESS,  I  desire  to  know  how  my 
namd  is  recorded  7 

The  CHIEF  JUSTICE.  The  Senator  is 
recorded  among  the  yeas. 

Mf.  CONNESS.  Tha«  is  a  mistake.  1 
V<fted  in  tbe  negative,  and  I  wish  myself  re- 
corded -Correctly. 

The  change  being  m^^^i  ^o  reenlt  was  «tt- 
aonBO*dL-yeas  a2,  nays  27  ;  as  follows : 

Y^ASr-HaaRs.  Aqthosy,  Cameron,  CattelLChaod- 
ler,  C«e,  OjakHtHrTCorbett.  Or»»n,  Drake^oward, 
HcwB,  Meisan,  Mordll  of  YennaDtJiye,  Paaaeroy, 
Sanuav,  Koas,  Spiasae,  Sumner.  Tbarer,  Tiptoai 
uid  wilaon— 22. 

^AYB— UeaSfs;  Bayard,  Bttekaiew,  OMueas,  Da- 
tli.  DizM.  IlDolitlie,  IBdnxmda,  Verry,  PaaiaDdeB, 
F»wlar,  FreUngbnjmit  <Wmc«,  Hendepon.  Hend- 
nefts,  Johnson,  aleCreery.Mornil  of  Maine,  Norton, 
Patteraon  of  New  Hanipahire,  Patterson  of  Tennea- 
sw,  Sbennadt  Bttntart.  InuaboB,  Van  Wiakla,  Ticli- 

iJoTvCWnia—llesara.  Harlan,  Morton.  Sauls- 
UkMy,WBdaiai>«'Tatil>-&     "  '         - 


The  OHIBP  JUSTOCB.  The  yeas  are  22, 
the  nays  are  27.  So  the  evidence  is  not 
received. 

Mr.  Manager  BUTLER  Then  I  bars 
noAong  ftirther  to  ask  this  witnees  at  present. 
We  may  wish  to  call  him  again,  however,  at 
another  part  of  the  case,  when  we  get  along 
further,  so  that  we  can  offer  this  in  another 
view. 

Mr.  BVA&fS.  We.  shall  reserve  oorqnes- 
iMtn  tin  thoa. 

Charles  A.  Tinker  sworn  aad  examined. 

By  Mr.  Manager  BnTLKBi 

Question.  What  is  your  full  name? 

Anstoer.  Charles  A.  Tinker. 

Question.  What  is  your  business? 

Answer.  1  am  a  telegraph  operator. 

Question.  Are  yon  iq  charge  of  any  office? 

Answer.  I  am,  in  ch&ive  of  .the  Western 
Union  Telegraoh  ofBce  in  tnis  city. 

Question.  Were  you  at  ian^  time  in  charge 
of  the  military  telegraph  office  of  the  War 
Department  7 

Atisteer.  1  wah. 

Question.  From  what  tjjne  to  wl^ittirae? 

Answer.  1  can  hardly  tell  from  what  time. 
I  was  in  chawe  of  the  military  telegraph  ofBoa 
of  the  War  Department  up  to  August,  1867. 
X  think  I  was  personally  in  charge  something 
like  a  year ;  I  was  connected  wUh  the  offioa 
for  something  like  five  years. 

Question.  While  in  charge  of  th%t  of&oe  state 
whether  a  dispatch  from  Lewis  E.  Pocaooa,  of 
Monteomery,  Alabama,  came  to  Andrew  John- 
son, President  of  the  United  States,  and  if  so 
at  what  date? ' 

Answer.  I  think  while  in  that  offioa  I  saw  a 
great  many  such  dispatches. 

Qnestion.  What  paper  have  yon  in  yoor 
hand? 

Answer.  I  have  what  professes  to  be  a  copy 
of  a  tetegmra  fron  Lewis  E.  Pansons,  Mont- 

g ornery,  Alabama,  addressed  tq  ''His  Excel- 
)ocy  Ajidrew  Johnson,  PreaideDt." 

^testion.  Do  you  know  whether  that  tele- 
gram oame  through  the  office? 

Answer.  I  reoogniie  this  a«  being  the  char- 
acter of  dispatch  which  passed  through  or  was 
reeeived  atthe  military  telegraph  office. 

Mr.  CURTIS.    That  we  must  object  to, 

Mr.  Uauaaer  BUTLER,  (to  the  wituese.) 
Were  there  duplicate  originals  of  telegrams 
received  kept  at  the  militwy  telegraph  office? 

Antvjer.  What, is  called  a  press  copy  was 
taken  of  each  dispatch  before  oeing  delivered 
from  the  o6&ee. 

Question.  Was  soeh  a  press  oopy  taken  of 
each  dispatch  before  it  was  sent? 

Answer.  Not  before  being  sent 

Question.  Tho  original  was  kept,  then? 

Antiotr.  Theorigwal  was  kept  on  file  in  the 
office. 

Question.  State  whether  at  my  request  yoK 
examined  those  preaawyies? 

Answer.  I  did.   . 

Questia^.  Did  you  find  such  a  dispatch  as  I 
have  described  among  those  press  copies? 

Answer.  I  did. 

Question.  Did  you  copy  it? 

Answer.  I  made  a  copy. 

QuesHdn.  Have  you  got  fhat  in  your  band? 

Answer.  No,  sir ;  I  have  not. 

Question.  Can  you  tpve  an  explanation  as  to 
that  copy  you  now  have  in  your  hand  7 

Anmer.  I  made  a  copy  of  the  dispatch  and 
answered  tiie  summons  ofthe  Manners,  and  I 
placed  the  copy  in  your  hands,  and  Iheard  yon 
order  your  clerk  to  xaake  a  copy  of  that,  and 
afler  a  short  time  the  clerk  returned  with  that 
tony  and  read  the  copy  which  he  had  made, 
ana  you  rettrmed  to  me  the  copy  I  had  made. 
'  QtKsHon.  Have  yon  that  copy? 

Answer.  I  have. 

Question.  Very  welli  produce  Ae  original 
dii^atch  and  the  copy  both? 

Mr.  EVABTS.  I  ask  what  is  meant  by  the 
' '  original  dispatch. ' '  I  on^irstood  this  was  a 
despatch  recMv^  here. 

Mr.  Manager  BUTLER.  The  original  press 
copy  ia  meant. 
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The  Witness.    I  mean  temy  tlutti  havethe 

origiual  press  copy. 

[Prodaciug  •  bound  letter-book,  the  .page* 
of  which  were  press  copies  of  dispatches.  J 

4itiettioH.  Have-on  that  ongiauprtss copy  7 

Antwtr.  I  have  it. 

Mr.  Manager  BUTLSR.  Bead  from  it, 
•lease? 

Mr.  STANBEBY.    Oh,  no. 

Mr.  EVART8.    L«t  a8.8ee  what  it  is. 

[The  book  was  handed  to  the  coansel  for  tlie 
respondent.] 

Mr.  gtANBERY.  I  wish  to  ask  a  prelimi- 
naiT  qoestion.  [To  the  witness.]  Did  yoa 
make  this  press  copy  yourself  7 

Amwer.  The  press^  copy  is  made  by  the 
clerk.  The  telegram  is  written  by  one  of  the 
operators. 

Mr.  EVABTS.    Byron?       - 

The  Wmf ESS.    Not  by  me  personally. 

Mr.  CURTIS.     We  object. 

Mr.  EVABTS.  This  book  does  not  prove 
itself. 

Mr.  Mana^r  BUTLBB.  I  do  not  under- 
stand the  objection,  if  there  is  any. 

Mr.  EVABTS.  We  do  not  understand  that 
a  telegraph  company's  books  prove  ihemseWes 
nke  a  record.  Yon  bring  no  living  witness  that 
rerifies  anythinghere. 

Mr.  Manager  BUTLER.  I  will  pass  from 
this  for  a  moment.  [To  the  witness.]  Do  yon 
remember,  as  an  act  of  memory,  whether  such 
a  telegram  as  that  passed  throagh  the  office? 

Answer.  I  do  not  remember  this  dispatch 
having  passed  through  the  office ;  I  cannot  take 
my  oath  that  I  remember  the  particular  dis- 
patch. 

QuMtion.  Will  yon  state  whether  yon  have 
an  original  dispatch  of  the  same  date  signed 
"Andrew  Johnson?" 

Answer.  I  have. 

Question.  Produce  it? 

Answer.  I  have  a  book  in  which  the  dispatch 
is  filed. 

[Producing  a  bound  letter- book  on  the  pages 
of  which  were  pasted  dispatches.] 

Question.  Are  yon  so  familiar  with  the  sig- 
nature of  Andrew  Johnson  as  to  know  whether 
that  is  his  name  signed  to  it? 

./Insider.  I  believe  that  to  be  his  signature ; 
I  am  very  familiar  with  it. 

Question.  Have  you  any  doubt  in  your  own 
mind  as  to  that? 

Answer.  None  whatever. 

Question.  Is  this  book  which  I  hold  in  my 
band  and  yon  have  just  produced,  the  record 
book  of  the  United  States  military  telegraph, 
of  the  execntive  offioe  wherein  original  dis- 
patches are  put  on  record? 

Answer.  It  is  the  book  in  which  the  original 
dispatches  were  filed. 

Question.  Do  yoo  Iniow  whether  this  dis- 
patch passed  through  the  office  to  Lewis  E. 
Parsons? 

Answer.  I  do  know  from  the  marks  it  con- 
tains. 

Mr.  OFBTIS.    That  is  an  inference. 

The  WiTOKSs.  I  can  answer  that.  I  saw 
the  dispatch  in  the  offioe. 

By  Mr.  Manager  BcrutB : 

Question,  And  it  bears  the  marks  of  having 
been  sent? 

Atuv>er.  Yes,  sir. 

Mr.  STANBEBY.  Now,  let  ns  see  the  dis- 
patch. [The  book  was  handed  to  the  counsel  for 
the  respondent  and  examined  by  thera.]  This 
is  very  good  reading ;  bat  will  you  tell  us  what 
is  the  object  of  this  testimony?  We  like  the 
document ;  but  what  is  the  object  of  it  here  7 

_Mr.  Manager  BUTLER.  Do  you  object  to 
this  document  whatever  the  object  is7 

Mr.  STANBEBY.  We  object  sntil  we  know 
the  purpose. 

Mr.  Manager  BUTLBB.  The  question  that 
I  put  now  is  simply  whether  yoa  object  to  the 
vebicle  of  proof  V 

Mr.  EVARTSjjuNo. 

Mr.  Manager  HUTLER.  If  it  is  proper  to 
read  it  at  all  the  question  is  whether  it  is 
proved. 


Mr.  EVABTS.  It  proeeededfirom  the  Pres- 
ident, and  therefore  it  is  proved. 

Mr.  JOHNSON.     What  is  the  date? 

Mr.  Manager  BUTLER.  January  17, 1867; 
the  same  date  with  Parsons'  dispatch. 

Mr.  STANBEBY.    Now,  the  object? 

Mr.  Manager  BUTLER.  Not  yet,  sir. 
[To  the  witness.]  On  the  same  day  that  this 
IS  dated  do  yon  find  in  the  recoras  of  the 
Department  a  press  copy  of  a  dispatch  from 
Lewis  E.  Parsons  to  which  this  is  in  answer? 

Answer.  I  find  in  the  press  copy  book  a  copy 
of  a  dispatch  which  that  was  in  answer  to. 

Mr.  EVARTS.     How  does  that  appear? 

Mr.  Manager  BUTLER.  It  appears  be- 
cause the  witness  has  sworn  to  it. 

Mr.  EVABTS.  If  it  is  an  answer,  it  speaks 
for  itself. 

Mr.  Manager  BUTLEB.  Again  I  must  re- 
ply, if  the  question  is  put  to  me  now  it  appears, 
ae  has  sworn  that  it  is  an  answer.  [To  the 
witness.]  Now,  what  was  this  telegraph  office  7 
The  heading  of  the  dispatch  is  ' '  United  States 
Military  Telegraph."  Was  this  telegraph  un- 
der the  control  of  the  War  Department? 

.^Tisiesr;  At  that  time  it  was  not  under  the 
oontrol  of  the  War  Department. 

Question.  Where  were  the  books  kept? 

The  Witness.  Do  I  understand  yon  to  mean 
the  lines? 

Mr.  Manager  BUTLEEL  I  do  not  m«an  th« 
lines.    I  mean  the  office. 

.^MKier.  It  was. 

Quettio*.  Was  it  in  the  War  Department 
building? 

Answer.  It  was. 

Question.  And  were  the  officers  employ6s  of 
the  War  Department? 

Answer.  They  were. 

Question.  Were  the  records  of  its  doings 
at  that  office  kept  in  the  War  Department? 

Answer.  They  were. 

Question.  And  are  tkete  books  and  these 
papers  produced  from  the  War  Department? 

Ansteer.  No,  sir;  they  are  not. 

Question.  Where  do  they  oome  from  now? 

Answer.  Thev  come  from  the  War  Depart- 
ment through  the  telegraph  office;  it  has  the 
original  dispatches  of  the  War  Department. 

Question.  They  came  to  the  tel^raph  office 
from  the  War  Department? 

Answer.  Yes,  sir. 

Question.  They  came  originally  as  records 
from  the  War  Department? 

Answer.  From  the  War  Deparfanent  to  the 
tal^raph  offioe,  and  I  bring  them  here. 

Mr.  Manager  BUTLEB.  I  submit  now  to 
the  Senate  that  I  propose  to  use'  in  evidence, 
if  it  is  otherwise  competent,  the  dispatch  « 
Lewis  E.  Parsons  to  which  Andrew  Johnson 
made  reply.  Having  proved  what  I  have 
proved,  is  there  aoj[  ejection,  I  mean  now  as 
to  the  vehicle  of  evidence  simply,  not  as  to  the 
competency  of  the  contents? 

Mr.  EVABTS.  On  that  point  in  this  pres- 
ent case,  althongh  we  regard  the  proof  or  Mr. 
Parsons'  diwatch  as  incompetent  and  insuffi- 
cient, we  shall  waive  any  objection  .of  that 
kind,  and  the  question  may  now  stand  upon  the 
competency  of  the  proof. 

Mr.  Manager  BI/TLER.  On  the  question 
of  relevancy,  I  suppose  ? 

Mr.  EVABTS.  Yes,  and  competency ;  its 
admissibility  in  any  way. 

Mr.  Manager  BUTLER.  Admissibility  of 
tiie  proof  of  the  contents? 

Mf.  EVARTS.  Yes.  We  have  Jiad  no 
notice  to  produce  the  original,  but  we  care 
nothing  about  that. 

Mr.  Manager  BUTLEB.  To  that  I  answer 
we  have  the  original  here. 

Mr.  EVABTS.  No ;  but  the  original  of  Mr. 
Parsons'  dispatch  delivered  to  the  President 
We  have  had  no  notice  to  produce  that;  we 
know  nothing  about  it;  but  we  waive  that 
Now,  we  inquire  in  what  view  and  under  what 
article  these  dispatches  dated  prior  to  the  civil 
tenure  act  are  introduced? 

Mr.  Manager  BUTLER.  In  order  that  the 
Senate  acting  both  as  court  and  jury  may  un- 
derstand whether  these  papers  are  admawibto 


in  evidence,  it  becomes  necessary,  with  the 
leave  of  the  president  and  the  Senate,  to  read 
them  de  bene,  in  order  that  we  may  show  how 
they  become  competent. 

Mr.  CUBTIS.  We  do  not  object  to  yoor 
reading  them  de  bene  esse. 

Mr.  Manager  BUTLEB.  The  dispatch  of 
Mn  Parsons  is:  .    ' 

HOKTOOICSBT,  AlABAM*. 

Jcmuani  17, 1887. 
Lecislatnre  in  session.  Efforts  makins  to  reooniider 
vote  on  oonatituUonal  amondnent.  Report  from 
Wasbiorton  iaya  it  U  probable  an  esabHiif  set  will 
pass.  We  do  notkaowwhnt  to  believe.  Inudnoth" 
ins  here.  LEVIS  E.  PABS0N8, 

„    „  ,  EixhoanK  acttL 

His  BxoelleBov  Axnmxw  Jomnios,  Pnndetu. 

The  response  is : 

Ukitkd  States  Militabt  TstcoaAPB. 
Kxaoonvs  Omos.  Wasbiicotos,  D.  C., 
Jmamry  17, 1867. 
What  possible  ;ood  oan  be  obtained  by  reconsider- 
ing the  oonstitationalamendmeDt?    I  know  of  none 
in  the  preaentpostureof  affairs;  and  I  do  not  believe 
the  people  of  the  whole  ooaatiy  will  sostain  any  set 
of  individuals  in  attempts  to  obance  the  whole  char- 
acter of  our  Oovomment  by  enablinc  acts  or  otb 


wise.    I  believe,  on  the  contrary,  that  the 


eveotaally  nphordsJl  who  have  patriotism  an^oour- 
age  to  stand  by  the  Constitatioa  and  who  place  their 
oonfldenoe  in  the  people.  There  should  be  no  falter- 
ing on  the  part  of  those  who  are  hoceet  in  their 
determination  to  sustain  the  several  coordinate  de- 
partments of  the  aovemmentin  aooordaoee  with  its 
original  design.  ANl}aE  W  JOHNSON. 

Hon.  liiwis  £.  Pabsohs,  Uontgomern,  Alabama. 

I  have  no  fi^rther  call,  after  having  read  these 
dispatches,  so  that  they  may  be  seen  of  the 
Senate,  to  argue  the  question  whether  this  is 
competent  evidence  upon  articles  charging 
Andrew  Johnson  with  attempting  to  overthrow 
the  acts  of  Congress,  to  oppose  their  validity, 
and  to  bring  itslegisiation  into  contempt.  It 
is  either  under  the  tenth  or  the  eleventh  article 
quite  competent. 

Mr.  EVARTS.  The  tenth  is  confined  to  the 
Prerident's  speeches.  It  aUades  to  nothing 
else. 

Mr.  CUBTIS.    Speeches,  not  telegrams. 

Mr.  Manager  BUTLER.  lam  reminded  by 
the  learned  counsel  that  that  article  refers  to 
speeches  and  not  telegrams.  I  know  it ;  but 
with  what  intent  were  those  speeches  made? 
For  what  purpose  were  they  made?  They 
were  made  for  the  purpose  of  arraying  the 
country  aj^inst  the  Congress  of  the  United 
States  and  its  lawful  acts,  and  to  bring  it  into 
ridicule  and  contempt  Now,  I  am  upon  the 
point  where  the  attempt  is  made  to  array  the 
people  against  the  lawful  acts  of  Congress  and  to 
"  destroy  the  regard  and  respect  of  all  the  good 
people  of  the  United  States  for  the  Congress 
and  legislative  power  thereof,"  and  "  to  ex- 
cite the  odium  and  resentment  of  all  the  good 
people  of  the  United  States  against  Congress 
and  the  laws  by  it  duly  and  constituUonaJly 
enacted."  ■ 

We  must  go  back  a  moment,  if  the  Senate 

r lease,  and  1  shall  take  but  a  moment,  because 
think  this  is  too  clear  for  argument,  llie 
President  had  gone  ibrward  in  August  and 
September,  18G6,  "declaring  everywhere  that 
Congress  had  no  power  to  do  what  it  was  pro- 
posing to  do.  Congress  had  proposed  the 
constitutional  amendment  to  the  people  of  the 
States,  and  for  the  purpose  of  preveuting  that 
constitutional  amendment  from  being  accepted, 
every  possible  contumely  was  thrown  -  upon 
Congress  and  every  possible  step  taken  to  pre- 
vent its  acceptance,  and  this  is  one  of  the  steps. 
I  will  not  aigne  further  under  that  proposi- 
tion. Then  the  eleventh  article  charges  that, 
"  intending  to  deny  the  power  of  the  Thirty- 
Nindi  Congress  to  propose  amendments  to  the 
Constitution  of  the  United  Stales,"  he  did 
declare  so  and  so.  We  find  with  that  intent 
that  when  Congress  had  passed  an  act  fur  the 
pacification  of  the  southern  States  and  for  tho 
settlement  of  the  difficulty,  in  the  shape  of  % 
proposed  amendment  to  the  Constitution,  and 
when  that  ws^S  bein^  considered  by  the  soath- 
em  States,  the  President  of  the  United  States, 
firom  his  high  position,  was  absolutely  tele- 
graphing to  the  Legislature,  in  answer  ta  s 
question  of  those  States  when  they  were  ask- 
ing for  advice,  uigiBg  liieu  not  to  aeoept  tJM 
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ameadment  to  the  Constitotion.  I  do  not  nare 
io  argue  this  any  further. 

Mr.  EVAKTS.  If  we  understand  the  hon- 
orable Managers  aright,  this  evidence  is  sap- 
posed  to  be  relevant  and  competent  only  in 
reference  to  the  crimes  charged  in  the  tenth 
and  eleventh  articles.  Is  that  so?  Was  that 
your  proposition,  Mr.  Butlgb  7 

Mr.  Manager  BUTLER.  Mjr  proposition  is 
that  it  is  relevant  ander  those.  I  have  made 
DO  proposition  as  to  the  rest 

Mr.  EVABT8.  You  did  not  name  any 
others. 

Mr.  Manager  BUTLER.  I  did  not  Uiink  it 
necessary. 

Mr.  EVARTS.  Very  well;  I  shall  not  think 
it  necessary  to  consider  any  others. 

Mr.  Manager  BUTLER.  Very  well;  we 
are  agreed  on  that. 

Mr.  EVARTS.  Now,  if  the  Chief  Justice 
and  Senators  will  eive  their  attention  to  the 
tenth  article,  it  wiUbe  found  that  the  entire 
charge  there  is  that  the  President^ 

"  Desisding  and  intending  to  nt  Mide  the  rigtitiVil 
■atberitjr  and  powcn  of  Congms.  did  attempt  to 
brinff  into  diwrace,  ridlcnle.  hstrod,  contempL  and 
reproaeli  the  Congress  of  the  United  States  and  the 
•ereral  branches  tfaoteof,  to  impair  and  destroy  the 
legard  and  respect  of  all  the  good  people  nf  the  Uni- 
ted States  for  the  Congress  and  legulative  power 
thereof,  (which  all  offleen  of  the  Gk>Temment  ought 
inviolably  to  preserve  and  maintain.)  and  to  excite 
the  odiam  aod  resentment  of  all  the  good  people  of 
the  United  States  against  Congress  and  the  laws  by 
it  doly  and  constitutionally  enaoted." 

Tltat  is  the  entire  parview  of  the  intent. 
Now,  the  only  acts  chai^d  as  done  with  this 
intent  are  the  delivery  ofa  speech  at  the  Exe- 
cntive  Mansion  in  August,  1866,  and  two 
speeches,  one  at  St.  Louis  and  the  other  at 
Cleveland,  in  September,  1866.  The  article 
concludes  that  by  means  of  those  utterances — 

"Said  Andrew  Johnson  hss  brought  the  high  efflco 
•f  the  Presidentof  the  United  States  into  eoDtetapt, 
ridienle,aad  diagiaoo,  to  thegreatseandal  of  allgood 
citiiens,  wheteby  said  Andrew  Johnson,  President 
of  the  United  States,  did  oommit,  aad  was  then  and 
there  guilty  of,  a  high  miademeanorin  offiee." 

That  is  the  gravamen  of  the  crime ;  that  he 
brought  the  presidential  office  into  scandal  by 
these  speeches  made  with  this  intent.  Sena- 
tors will  judge  from  the  reading  of  this  tele- 
gram, dated  in  January,  1867,  whether  that 
supports  the  principal  charge  or  intent  ot  his 
deroj^ting  from  the  credit  of  Confess  or 
bringing  the  presidential  office  into  discredit. 

The  eleventh  article  has  for  its  Bubstantrve 
diarge  nothing  but  the  making  of  the  speech 
of  the  18th  of  August,  1866,  saying  that  by  that 
speech  he  declared  and  affirmed — 

"In  substance,  that  the  Thirty -Ninth  Conness  of 
the  United  States  was  not  a  Congress  of  the  united 
States  authoriied  by  the  Constitution  to  exercise 
legislative  power  under  the  same,  but,  on  the  con- 
tnry.  was  a  Congress  of  only  part  of  the  States, 
thereby  denying,  and  intending  to  deny,  that  the 
legislation  of  said  Congress  was  valid  or  obligatory 
upon  him,  the  said  Andrew  Johnson,  except  in  so  far 
a*  he  saw  lit  to  approve  the  same,  and,  also,  thereby 
denying,  and  intending  to  deny,  the  power  of  the 
said  Thirty-Ninth  Congress  to  propose  amendments 
to  the  Constitution  of  the  United  States;  and  in  pur- 
suance of  said  declaration" — 

That  is,  in  pnrsuance  of  the  speech  made  at 
the  Executive  Mansion  on  the  18th  of  August, 
1866— 

"Thesaid  Andrew  Johnson.  President  of  the  Uni- 
ted States,  afterword,  to  wit,  on  the  Zlst  day  of  Feb- 
raary.  A.  D.  1868,  at  the  oity  of  Washington,  in  the 
District  of  Columbia,  did,  unlawfully,  and  in  disre- 

Srd  of  the  requirement  of  the  Coostihition  that  he 
oald  take  care  that  the  laws  befaithfnily  executed, 
attempt  to  prevent  the  execution  of  an  act  entitled 
'An  act  regulating  the  tenure  of  certain  civil  offices,' 
passed  March  2, 18S7"— 

Which  was  after  the  'date  of  this  dispatch — 

"  By  anlawfhlly  devising  and  contriving,  and  at- 
tesapting  to  devise  sod  contrive,  means  by  whieh  he 
should  prevent  Edwin  M.  Stanton  from  forthwith 
leanmtng  the  functions  of  the  office  of  Secretory  for 
the  Department  of  War." 

The  court  will  consider  whether  this  dis- 
patch touches  that  subject. 

"And  also  by  further  unlawfully  devising  and  con- 
triving, and  attemptingtodeviaeandaontrive,  means, 
than  uid  there,  to  prevent  the  execution  of  an  act 
aotitlad  *An  act  making  appropriations  for  the  sup- 
port of  the  Army  for  the  fiscal  year  ending  June  30, 
UB.  and  for  other  purposes,'  approved  March  2, 
1887:  and  also  to  prevent  the  execution  of  an  act 
•atitted  'An  act  toprovideforthemore  efficient  gov- 
•HUMttt  of  (he  rebel  SUU^,'  passed  March  2, 1867." 


Also,  after  the  date  of  this  dispatch.  It  is 
under  one  or  the  other  of  these  two  articles 
that  this  dispatch  is,  in  its  date  and  in  its  sub- 
stance, supposed  to  be  relevant.    I  will  read  it : 

WASVaaTOK,  D.  0.,  Jaiumry  17, 1887. 

What  possible  ^ood  can  be  obtained  by  reconuder- 
ing  the  constitutional  amendment?  Iknow  of  none 
in  the  present  posture  of  affairs;  and  I  do  not  believe 
(bat  the  Mople  of  the  wholeeoontrv  will  SMtain  any 
set  of  individuals  in  attempts  to  change  the  whole 
character  of  our  Qovemment  by  enabling  acta  or 
otherwise.  I  believe,  on  the  oontrory,  that  they  will 
eventnallynphold  oil  who  have  patnotiam  and  cour- 
age to  stand  by  the  Constitution,  and  who  place  their 
conndenoein  the  people.  There  should  be  no  falter- 
ing on  the  part  of  those  who  are  honest  in  their 
determination  to  sustain  the  several  ooiiidinate  de- 
partments of  the  Qovemment  in  accordance  with  its 
original  design.  ANDRBW  JOHNSON. 

Hon,  Lkwis  E.  Pabsons.  Monlgomav,  Alabama. 

^  There  is  nothing  here  pertinent  in  deprecia- 
tion of  Congress,  nothing  that  tends  to  tim 
scandal  of  the  presidential  office,  nothing  that 
has  relation  to  the  defeat  of  laws  not  then 
passed,  and  not  possible  to  be  the  subject  of 
crime  or  misdemeanor  on  the  part  of  the 
President  in  resisting  or  opposing ; '  and  we  find 
nothing  whatever  in  these  transactions — if  in- 
trodaoed  undoabtedly  leading  into  a  wide  field 


of  inquiry  —  that  to«tches  any  orime  or  any       ,        ^u     _.•  i    .l  »  •     i         »   ,00.,   l     l  a 
intent  or  any  purpose  menUonod  in  these  ||  i*71°'h»!:':^^Jl»L'lA"«?fl^lll®k^?=A*^ 


articles. 

Mr.  Manager  BO  UTWELIC  Mr.  President 
and  Senators,  if  this  evidence  is  admissible 
under  either  of  the  articles'-^nd  I  have  no 
doubt  it  is  admissible  under  both  the  tenth  and 
eleventh — it  is  sufficient  for  our  ptrpose.  It 
is  enoDgh  that  we  show  it  to  be  admissible 
nnder  one;  and  therefore  I  treat  the  propesi- 
tioB  to  iatrbduee  this  evidence  under  Uie  elev- 
enth article  only — from  which  I  think  it  most 
appear  to  Senators  that  there  can  be  no  doubt 
upon  this  point.  ^  If  attention  be  given  to  the 
eleventh  article  it  will  be  seen  that  we  charge 
that  the  President  did — 

"  On  the  18th  day  of  August,  A.  D.  1866.  at  the  city 
of  WoshiDgtOQ,  uud  iu  tht)  Biiitrict  of  ColuiDbiu,  by 
pnblic  spooch.  Uuclarc  and  atHrm,  in  subiitaiico,  tliait 
tho  Thirty-Ninth  CuDKresrf  of  the  United  States  was 
not  a  Congress  of  tho  United.  Staler  authorized  by 
tho  CoDstimlion  to  oxerciHo  legi>jIutivo  power  under 
tho  srime,  but,  on  the  contrary,  was  a  Congress  of 
only  part  of  the  States,  thereby  denying  and  intcnd- 
iajr  to  deny  that  the  legislation  of  said  Congress  was 
valid  or  obligatory  upon  him,  and  alt?u  thereby  deny- 
ing and  intending  to  deny  the  power  of  the  Thirty- 
Ninth  Congress  to  propose  amendments  to  the  Con- 
stitution of  tho  United  States"— 

The  very  subject  of  these  telegraphic  dis- 
patches— 

"  And,  in  pnnnance  of  said  declaration,  the  said 
Andrew  Johnson,  President  of  the  United  States, 
sAenrard  to  wit,  on  the  21st  day  of  February.  A.  D. 

Which  we  understand  to  include  all  these 
dates  between  the  time  when  the  declaration 
which  is  the  basis  of  this  article,  to  wit,  Au- 

fust  18,  1866,  np  to  and  including  the  21st  ot 
'ebruary,  1868,  so  that  all  that  period  is  open 
to  us  for  the  introduction  of  testimony  show- 
ing the  transactions  of  the  President  on  this 
point — 

"Onthe21atdayofPebmary.  A.D.lSflS,  ntthocityof 
Washington,  in  the  District  ofGi>lumbia,  did,  unlnw- 
IVilly,  and  in  disregard  oftho  requircuieut  of  tho  Con- 
Btitntion  that  he  should  take  care  that  the  laws  be 
faithfully  executed,  ottemtit  to  prevent  the  excon- 
tios  of  on  act  entitled  *An  act  regulating  the  tenure 
of  certain  civil  offices,'  passed  March  2,  ISIJV,  by 
unlawfully  devising  and  contriving,  and  attempting 
to  devise  and  oontrivo,  means  by  which  ho  should 
prevent  Edwin  H.  Stanton  from  forthwith  resuming 
the  functions  of  the  office  of  Secretary  for  tho  l>e- 

§artment  of  War,  notwithstanding  tho  refusal  of  tho 
enate  to  concur  in  the  suspension  theretofore  miido 
by  said  Andrew  Johnson  ofsinid  Edwin  M.  Stanton 
m>m  said  office  of  Secretary  for  the  Department  of 
War ;  and,  also,  by  fiirther  unlawfully  devising  and 
contriving,  and  attempting  to  devise  and  contrive 
means,  then  and  there,  to  prevent  tho  execution  of 
oo  aet  entkled 'An  ost  SKikiiur  appropriations  for 
the  support  of  tho  Anay  ibr  tliu  li^jul  year  ending 
June  30.  1868,  and  for  lother  purposes,'  approved 
March  2,  IB674  and,  olao,  to  prevent  the  exeoation  oi 
an  act  entitled  'An  act  to  provide  for  the  more 
efficient  goveauacnt  of  the  rebel  States,'  passed 
March  2, 1867." 

Herein  we  see  the  nature  and  extent  of  the 
influence  of  the  conduct  of  the  President  in 
sending  out  this  telegram.  Here  was  Mr.  Par- 
sons, who  is  known  upon  public  fame  to  have 
been  the  provisional  Governor  of  the  State  of 
Alabama  ux  the  year  186J>  and  1806,  a  man  of 


influence  in  that  part  of  the  country,  who  asks 
the  President's  opinion  upon  the  very  matter 
of  the  reconstruction  of  the  r^el  States.  He 
says: 

"Legislotareinacnian.  Eforts  makias  to  reeon- 
sider  vote  on  constitutional  amendment.  Report 
from  Washington  says  it  is  probable  on  enabling  act 
will  pass." 

Which,  undoubtedly,  related  to  those  acts 
which  have  come  to  bie  called  acts  for  the  gov- 
ernment of  the  rebel  States,  enabling  acts; 
measures  of  Congress  by  and  through  which 
these  States  were  to  be  restored  to  the  Union. 
He  asks  the  opinion  of  the  President  as  to  what 
they  shall  do.  He  says: 
"We  do  not  know  what  to  believe." 
Now,  what  does  the  President  say? 

*'  What  possible  ^od  can  be  attained  by  reeonsid" 
ering  the  constitutional  amendment?" 

Which  hod  been  rejected, 

"Iknow  of  none  in  the  present  posture  of  aflUrs; 
and  I  do  not  believe  the  people  of  the  whole  eoaatry 
will  sustain  any  set  of  individuals"— 

Here  is  the  gist  of  the  offense  of  this  par- 
ticular  telegraphic  dispatch,  and  showing,  luso, 
wherein  it  applies  under  the  charge  contained 
in  the  eleventh  article.     We  set  forth  in  the 


charged  that  Congress  was  not  a  constitutional 
body  representing  all  the  States  of  the  Union. 
In  this  dispatch  he  speaks  of  Congress,  because 
he  can  reter  to  no  other  set  of  men,  as  a  "  set 
of  individuals."     He  says: 

"  I  do  not  believe  the  people  of  the  whole  eoaatrr 
will  sustain  any  setof  individuals"— 

Thns  characterizing  Congress  as  a  set  of  indi- 
viduals, which  is  seen  in  what  ho  says  in  re- 
gard to  them —  , 

"  in  attempts  to  change  the  whole  character  of  oar 
0ovemment  by  enabling  acts  or  otherwise." 

And  we  say  that  herein  we  have  evidence 
of  the  intent  of  the  President  to  defeat  the  will 
of  Congress  in  regard  to  the  enforcement  of 
the  reconstruction  Taws,  which  is  precisely  the 
olTense  charged  against  him  in  ue  eleventh 
article  preferred  by  the  House  of  Representa- 
tives. I  am  reminded,  too,  that  the  original 
reconstmction  act  provides  for  the  adoption 
of  the  constitutional  amendnfent  as  one  of  the 
conditions-precedent  to  or  coincident  with  the 
right  ofa  State  ormnieed  onder  the  reconstmo- 
tion  laws  to  be  admitted  to  -representation  in 
Congress. 

The  CHIEF  JUSTICE.  Do  the  counsel 
for  the  respondent  desire  to  say  anydiing  fur- 
ther? 

Mr.  EVARTS  and  Mr.  CURTIS.  Nothing 
further.  

Mr.  Manager  BUTLER.  I  wish,  if  the  pre- 
siding officer  will  allow  me,  to  call  attention  to 
the  fifth  section  of  the  act  of  March  2,  1867, 
known  as  the  reconstruction  act,  which  is  tho 
act  described  in  the  eleventh  article,  which 
provides : 

"And  when  saeh  constitution  shall  be  ratified  by  a 
niidority  of  the  persons  voting  on  the  question  of 
ratifloation  who  are  qualified  as  electors  for  dele- 
gates, and  when  such  constitution  shall  have  been 
submitted  to  Congress  for  examination  and  approval, 
and  CongreSBshall  have  approved  tho  same,  and  when 
said  State,  by  a  vote  of  its  Legislature  elected  under 
said  constitution, (hall  hove  aidopted  theamendment 
to  the_0on8titation  of  the  United  States  proposed  by 


the  Thirty-Ninth  Congress,  aad  known 
fourteen,  and  when  said  article  shall  have  beeome  a 


article 
art'erthr'SouUtsTtion'of  Vbe'Unitad'states,  said 


§1 --     

tate  shall  be  entitled  to  representation  in  Congress, 
and  Senators  and  Representatives  shall  be  admitted 
thorefrom  on  their  takioc  (he  oatlis  prescribed  by 
law." 

So  that  the  adopUon  of  the  fourteenth  article 
is  a  part  of  the  reconstroetieB  aots. 

The  CHIEF  JUSTICE.    Do  the  coanael 
for  the  respondent  desire  to  be  heard  further? 

Mr.  STANBERY.    No,  sir. 

Mr.  HOWARD.    I  offer  a  qoestioa  to  the 
Managers. 

The  CHIEF  JUSTICE.    The  qaestion  of- 
fered by  the  Senator  from  Michigan  will  be 
read. 
'   The  Secretaiy  read  as  follows : 

WhatameDdmeDtoftheConstitationisrefeirad  (0 
in  Mr.  Parson's  dispatch  T 

Mr.  Manager  BUTLER.  I  can  answer. 
There  was  but  one  amendment  at  that  time 
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pending  before  the  ecrahtiy,  and  tbat  -was 
■known  as  the  fourteeutli  article,  the  one  con- 
cerning which  I  have  just  read,  and  which  is 
required  to  be  adopted  by  every  State  Legisla- 
tore  before  th»  8t&tecan  be  sdmitted  to  repre- 
sentation in  Congress. 

The  CHIEF  JUSTICE.  Senator*,  the 
ManaoOTg  offer  in  toppovt  of  the  sconsntions 
of  the  Houae  of  Ueproaentatives  two  talegraphie 
messages,  one  sifned  by  Lewis  S.  Parsons, 
and  one  signed  by  Anarew  Johnsoa.  The 
question  is,  is  the  evidence^  proposed  on  the 
purt  ofthe  Managers  admissibie  ? 

Mr.  DRAKE.     I  ask  for  the  yeas  and  na^s. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  r«sulted — yeas  27,  nays  17 ;  as  follows: 

•  YEAS — Mosgrs.Anthony.Camoron.Cattell.  CUand- 
lor,  Cole,  Conkling,  Connoss,  Corbott,  Cragiu,  Drnka, 
Henderson,  Howard,  Morgan,  Morrill  of  Vermont, 
Nye,  Patterson  of  New  Uampahiro,  Pomeroy,  Rnm- 
8oy,llo3s,  Sherman,  SpraBue,btewart,  Sumner,  Thay- 
er, Tipton,  Willey,  and  Wilson— 27. 

NAYS— Messrs.  Buckalew,  Davis,  Dixon,  Doo- 
littlc,  Edmund?.  Ferry,  Fesscnden,  Powlcr,  Freling- 
huyBcn,  McCreory,  Morrillof  Maine.  Norton,  Pattor- 
8on  of  lennosscc.  Trumbull,  Van  Wiuklo,  Yickers. 
and  Williams — 17. 

NOT  VOTING— Messrs.  Bayard,  Grimes.  Harlan, 
Hendricks,  Uowc,  Johnson,  Morton,  SauUbury, 
W»de  and  Yates— 10. 

So  the  evideuba  was  admitted. 

Mr.  Manager  SUTLER.  I  Suppose  tliat  the 
dispatches  need  tiot  be  read  again ;  they  have 
been  Tead  once  (>r  twice. 

Mr.  CURTIS.  No  i  we  waive  the  further 
rea^Dg: 

Mr.  DOOLlTTLE.  Mr.  Chief  Justice,  the 
boarof  five  having  arrived,  I  move  that  the' 
court  adjourn  until  to-raorrowat  twelve  o'clock. 

The  CHIEF  JUSTICE.  It  is  moved  that 
tlie  Senate  sitting  as  a  cooit  of  impeachment 
now  adjourn  antilto-mor-ow  at  twelve  o'clock. 

The  (question  being  put,  it  was  declared  that 
the  motion  was  not  agreed  to. 

Mr.  FOWLER.    I  call  for  »  division. 

The  CHIEF  JUSTICE.  The  result  kas 
been  annoonced.  It  is  too  late  to  call  fot  a 
dividon. 

Mr.  RAMSEY.  The  question  vas  not  un- 
derstood, I  think. 

The  CHIEF  JUSTICE.  If  that  be  the 
oaae,  the  question  will  be  pat  again. 

The  qneation  behig  pnt  again,  the  Chief 
Justice  declared  that  the  motion  appeared  to 
be  agreed  In. 

Mr.  CQNNESS  and  Mr.  BtJMNBR  called 
for  theyeas  and  nays,  ^d  they  wore  ordered ; 
and  being  taken,  re^lteid— yeas  22,  nays  2^;  as 
follows :. 

YE  AS— tiesirs.  AatUony ,  Boekalcw,  Cameron,  Cor- 
bett,  Cra«in,  Davis,  Dixon,  DooUttle,  Fowler,  fte- 
iingnayson,  Uesdorsoo,  UeCreerr,  Morrill  of  Ver- 

giant,  Morton,  PjiUersoD  of  lennenee,  Banuay, 
prajEoe,  Tipton,  Irumbull,  Van  Winkle,  Vicken, 
and  Willey— a. 

NAYS— Moasrs.  Cattell,  Chandler,  Cole,  OonkUnc, 
Cponeis,  Drake.  Ethiumds,  FcwoDd«n,  UoTard, 
Uowe,  Morican,  Morrul  or  Maino,  Nye,  Patterson  gf 
New  Hampshire,  Pomcroy,  RosStSherman,  Stewart, 
Bnmner.  Taayer,  Williams,  and  Wilson— 22. 

NOT  VOTfNG— Messrs.  Bayard,  Forry,  Grimes, 
Harlan,  Hendriolcs,  Johnson,  Morton,  Banlsbury, 
Wade,  andYatet— 10. 

The  CHIEF  JUSTICE.  On  this  qne»tion 
the  yeas  are  22,  and  the  oaysare  22.  The  Chief 
Justice  votes  in  the  affirmative.  The  Senate, 
sitting  as  a  court  of  impeachment,  stands  ad- 
journed until  to-morrow  at  twelve  o'clock. 

Fbidat,  April  i,  1868: 

The  Chief  Justice  ofthe  United  StftteB'entered 
t^^  Senate  Chamber  at  five  miantes  pafat  twelve 
o'd^ek  and  took  the  chair. 

The  usual  proclamation  having  been  made 
by  the  8etgMAt<ftt-Arm«, 

The  Managers  of  the  impeachment  on  the 
part  ofthe  House  of  Representatives  a)ppeared 
and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  appeared 
and  took  their  seats. 

_  The  presence  of  the  House  of  Ri^preseuta- 
tives  was  neict  announcedj  and  the  members 
of  the  House,  as  in  Committee  of  the  Whole, 
headed- by  -Mr.  B.  B.  Wasiibubxe,  the  (ihidt- 


man  of  that  committee,  and  aceompanied  by 
the  Speaker  and  Clerk,  entered  the  Senate 
Chamber,  and  were  conducted  to  the  seats  pro- 
vided fbr  them. 

The  CHIEF  JUSTICE.  The  Seoretarf  will 
read  the  minutes  ofthe  last  day's  proceedings, 

The  Secretary  read  the  Journal  of  the  pro- 
ceedings ofthe  Senate  yesterday  sitting  for  the 
trial  ofthe  impeachment. 

Mr.  DRAKE.  Mr., President,  I  move  that 
the  Senate  take  up  the  proposition  which  I 
offered  yesterday,  to  amend  the  seventh  rule, 
and  have  a  vote  upon  it. 

The  CHIEF  JUSTICE.  The  amendment 
will  be  considered  as  before  the  Senate  unless 
objected  to. 

Mr.  EDMUNDS.    Let  it  be  read. 

The  CHIEF  JUSTICE.  The  Secretary 
will  read  the  amendment. 

The  Secretary  read  as  follows : 

AlUDd  the  aevaath  role  by  addinf  Uie.foUowins: 
Upon  all  ■■ 
a  div{8ion,_ui 


Upon  all  suoh  questioiu  Uie  voteihall  be  wjtboul 
_  division,  unless  the  yeas  and  nays  be  demand^ 
one  ilfth  of  the  members  present  or  r( 


less  the  yeas  and  nays  be  demanded  by 

^e  members  present  orroqnestod  by  the 

presiding  officer,  when  the  same  sfaall  be  taken. 

Mr,  BDtfUNDS.  Mr.  President,  Imovete 
CfMke  oat  that  part  of  it  relating  to  the  yeas 
and  na)rs  being  taken  upon  the  request  of  the 
presiding  officer. 

Mr.  XX^NELtNO.  Not  having  beard  the 
motion  of  *e  Senator  from  Vermont,  I  sisk 
for  the  riding  of  the  seventh  mle  as  it  is  now, 
which  is  not  before  us,  and  which  we  have  no 
means  of  knowing  anything  about. 

The  CHIEF  JU8T10B.  The  Seoretarjr  will 
read  the  seventh  mle. 

The  Skcrbtakt.  The  seveBtE  rale  is  as 
foltowt: 

"VIL  The  Presiding  Officer  ofthe  Senate  shall  di- 
rect all  neoessary  prepKrations  in  the  Senate  Oham- 
ber,andtl>enm<dinfoffioeron  the  trial ghalldixeet  all 
the  forms  of  proeeediDf  while  the  Senate  are  •ittiait 
for  the  purpose  of  trying  an  impeachment,  and  all 
fomni  dnriilf  the  trial  not  otherwise  specially  pro- 
videdfor.  ADdtbepreaidingomearonthetrialmay 
rale  all  aaestioiiB  or  evidence  and  incidental  ques- 
tions, whtoh  ruling  shall  staad  as  the  jadgmont  of 
the  Senate,  ml  ess  some  member  of  the  Senate  shall 
ask  that  a  formal  vote  be  taken  thereon,  in  whieh 
case  it  shall  bo  sabmittedto  the  Senate,for  decision ; 
or  he  may,  at  bis  option,  in  the  first  Instance,  Submit 
any  snoh  queatlon  to  a  vote  of  the  members  of  the 
Senate." 

It  is  proposed  to  add  the  following  to  the 
rule: 

tTpon  all  saeh  qnestfons  the  vote  ihatl  hi:  without 
a  division,  unless  theyeas  and  nays  be  demanded  by 
one  AfUi  of  the  meabers  presost  or  lequeatod  by  the 
presiding  officer.  When  the  some  shall  be  taken. 

Mr.  DRAKE.  I  hove  no  objection  to  the 
amendment  juroposed  by  the  honorable  Seaator 
from  Vermont. 

The  CHIEF  JUSTICE.  The  amendment 
to  the  rule  will  be  so  modified  if  there  be  no 
objection.  [To  the  Chief  Clerk.]  Read  the 
amendment  as  modified. 

The  Chief  Clerk  read  the  amendment  as 
modified,  as  follows : 

At  the  and  of  rule  seven  insert: 

Upon  all  such  questions  the  vote  shall  be  without 
a  division,  unless  the  yca,B  and  nays  be  demanded  by 
one  Crta  of  the  memhers  present,  when  the  same 
sliall  bo  taken. 

The  amendment  to  flie  rules,  as  modified, 
was  agreed  to. 

Mr.  DRAKE.  I  move  that  the  riles,  as 
DOW  amended,  be  printed  for  the  use  of  the 
Senate. 

The  motion  was  agreed  to. 

The  CHIEF  JUSTICE.  Olie  Managers  on 
the  part  of  the  House  of  Representatives  will 
proceed  with  their  evidence. 

Mr.  Manager  BUTLER.  Before  pnttiog  any 
question  to  Mr.  Tinker,  the  witness  .under  ex- 
amination at  the  adjournment,  I  will  pat  in  a 
single  paper  with  the  leave  of  the  court.  The 
paper  IS  a  "message  of  the  President  of  the 
United  States,  communicating  to  the  Senate  a 
report  of  the  Secretary  of  State,  showing  the 
proceedings  under  the  concurrent  resolution 
of  the  two  Houses  of  Congress  of  the  18th 
instant,  requesting  the  President  to  submit  to 
the  Legi-slatures  of  the  States  an  additional  arti- 
do  to  ihe<)onBtitntion  of  the  United  States.*  •' 


Mr.  STA](TBERT,    What  article  is  that; 

What  date?  . 

Mr.  Manager  BUTLER.  The  fourteenth 
article.  The  document  is  dated  June  22, 1868. 
It  is  the  same  article  to  which  the  dispatch 
related.  We  offer  it  in  order  to  show  to  what 
the  dispatch  referred. 

[The  document  was  handed  to  the  counsel 
fbr  the  respondentj 

Mt.  STANBERY,  (retumiopit.)  Mr.  Chief 
Justice,  we  do  not  see  the  particular  relevancj 
of  this  message  to  any  article  which  we  are 
called  upon  to  answer.  However,  we  have  no 
objection  to  the  gentleman  reading  it. 

Mr.  Manager  BUTLER.  Mr.  Clerk,  wiO 
yon  read  the  message? 

The  Chief  Clerk  read  as  fbllows: 

Tlimaqe  from  the  Pretident  of  (ke  Vniled  Sates,  com- 

Sunicatinff  to  the  Senate  a  report  of  the  Secretary  t^ 
iatt,  tkowing  iiM  pR>ea«iiui0«  imder  eoneurraU  remr- 

Union*  q^  tha  two  2fouw>  (J  Congrett  of  the  iSth  «»- 
'  tlant,  refuettina  the  Preridant  to  tnbmii  to  the  Ziegif 

lature  of  the  Statetan  cuiditianal  artiete  to  tha  Gotuti- 

tution  of  th»  aUted  atiMet. 
2b  the  Senttt*  atltd  Home  of  Bapnnntalivm  .■ 

I  submit  to  CoDgren  a  report  of  the  Secretary  ef 
State,  to  whom  was  referred  the.  oononrrent  roeola- 
tion  of  the  18th  instant,  respeotiiic  a  submission  to 
the  Legislatares  of  the  States  of  an  additional  arti- 
ole  to  the  Conetitation  of  the  United  States.  It  will 
be  seen  firom  this  report  that  the  Secretary  of  State 
had,  on  the  16th  instant,  transmitted  to  the  Qovem- 
on  of  the  sevenl  States  aertified  oapies  of  the  joint 
resolation  passed  on  the  13th  instant,  proposins  sa 
amendment  to  the  ConsUtiation. 

Even  in  ordfUury  times  any  qnostion  of  amendiac 
the  Constitution  must  be  justly  regarded  as  of  par- 
amount importance.  This  importancois  at  the  pres- 
ent time  enhanced  by  the  fact  that  the  joint  resola- 
tion was  not  anbrnitted  by  the  two  Hoiu«i,for  th# 
approval  ofthe  President,  and  that  ofthe  thurty-siz 
States  whieh  constitute  the  Union  eleven  are  ex- 
eluded  from  representation  in  either  House  of  Con- 
noss. althongh,  with  the  single  ezaeptioa  of  .Texas, 
they  nave  Jbofio  entirely  restored  to  all  their  fnnc- 
tions  as  S&tes,  in  conformity  with  the  or^nic  law 
ofthe  land,  and  have  appeared  at  the  national  cap- 
ital by  Seaatora  and  Bapreeentativas  who  have  an- 
plied  for  and  have  been  refiiaed  Umiaeion  to  the 
vacant  seata.  Hoc  have  the  so vereigii' people  of  the 
nation  beea  afforded  an  opportunity  of  expreesing 
their  views  npon  the  ii^portaat  qaeetions  whieh  ttte 
amendment  involves.  Grave  doubts,  therefore,  may 
naturally  and  justly  arise  as  to  whether  tho  actiop 
of  Congress  ie  ki  harmony  with  tha  sentlmente  of  the 
people,  and  whether  State  Legislatares.  elected  witli- 
OBt  reference  to  such  an  issue^  should  be  calle^  upon 
by  Congress  to  decide  respecting  the  ratifloatioh  of 
the  prmosed  amendment. 

Waiving  the«aeation  as  to  the  oonaUtunonal  v»- 
lidity  of  the  proceedings  of  Congress  upon  the  Joint 
resolation  proposing  the  amonumont,  or  as  to  the 
merits  of  the  article  which  it  submits,  throngfa  the 
exeeative  department,  to  the  Logislatares  of  the 
States,  I  deem  it  proper  to  observe  that  tho  atWB 
taken  by  tho  Secretary  of  State,  as  detailed  in  tn« 
aof.impanying  report,  are  to  be  eonslderad  ta  purely 
ministerial,  and  in  no  sonse  whatever  oommittiog 
thi  lixccutivo  to  an  approval  or  a  recommendation 
of  thu  .imcndment  tothe  State  Legislatures  orto  the 
pe.M'Ic.  On  the  contrary.  *  proper  appreciation  of 
thi'  letter  and  spirit  of  tho  Constitntion,  as  well  as 
of  tlio  interests  of  national  order,  harmony,  and 
uuliMi.  and  a  due  deference  for  an  enligbtcneA  pub- 
lic iiiilKuionl,  may  at  this  time  Well  suggest  a  doubt 
wlitlhcr  any  amendment  to  the  Constitution  ought 
to  be  proposed  by  Congress,  and  pressed  upon  the 
Legislatures  of  the  several  States  for  final  decision, 
until  after  the  admission  of  such  loyal  Senators  and 
Repre.ientatives  »f  the  now  unrepresented  States  as 
have  been  or  as  may  hereafter  be  chosen  in  conform- 
ity with  the  Constitution  and  laws  of  the  United 
States.  ANDREW  JOUNSON. 

Wasxoiotok,  D.  Q.,  ,r«ii«  22, 188«. 

_PKPABTjrKKT  OF  StATB. 

WAsar!«3T0».  June  20, 1866. 
The  Secretary  of  State,  to  ithom  was  referred  the 
concurrent  resolution  of  the  tvro  llousea  of  Congroes 
of  the  ISth  instant  in  the  following  words:  'TbotUu 
President  of  tho  United  States  bo  requested  to  tnuia- 
But  forthwith  to  the  oxooulives  of  tho  sovoril  States 
of  tho  United  Slates  coiiles  ofthe  article  of  amcnd- 
hient  proposed  by  Congress  to  the  State  Luig^Iaturos. 
to  Amend  the  Constitution  of  the  United  States, 
TsssM  Jnse  13, 1886,  respeotiagoSntemhip,  the  basis 
of  rapreseatotionj.  disqualification  for  oBtoe,  and 
vali£ty  of  the  public  debt  ofthe  United  States,  ito^ 
to  the  end  that  the  said  States  may  proceed  to  act 
upon  the  said  oxtiolo  of  unqndment,  and  that  ho  re- 
quest the  executive  of  each  State  that  may  ratify 
said  amqndment  to  transmit  to  theScoretary  of  State 
a'«ertl<kd'bepy  of  sdbh  TatiOautiOtt,"  has  the  honor 
to  submit  tho  following  report,  SMnely;  that  on  tJ^ 
16th  instant  Uon.  Akasa  Cobb,  of  the  Committee  of 
the  Bouse  of  Beprcsentatires  on  Enrolled  BilU. 
Drought  to  this  Department  and  deposited  thcrem 
an  enrolled  resolution  of  (he  two  Houses  of  Congress, 
which  was  thorenpon  rcocivcd  by  tho  Secretary  of 
State  and  deposited  among  tfae  rolls  ofthe  Deport 
mont,  a  copy  of  which  is  hereunto  annexed.  There^ 
upon  tho  Secretary  of  State,  on  the  ISth  instant,  {ti 
conformity  w^  the  proceeding  which  was  adolk>ted 
by  him  in  1889  iu  regard  -to  tire  then  propdMH  anflt 
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aftervatd  adopted  congrwuonal  amendment  of  the 
Constitution  oT  tbe  United  States  Corccrninft  the 
prohibition  of  slavery,  transmitted  oertlfled  copies  of 
the  Biuiexed  rnolation  to  tbe  SoTeraoie  of  the  aev- 
erol  Statea,  together  with  a  oortifioiUA  <md  ciroular 
Ittter.  A  copy  of  both  of  theae  comnianioations  is 
hteennto  annexed. 
KMPMtlUlT  aibinittai: 

The  Prssissst.  ' 


riLUAM  H.  SBWAED. 


[Clronlar.] 

BsrAsntsm  o>  Brira, 
WASnivOTOir,  Jvne  16,  1866. 
Sts:  f  have  the  honor  to  tnuumit  an  attested 
cop^  of  a  roBolntion  of  Consreai,  proDosinc  to  the 
Lesblatures  of  the  several  Bfatee  a  ronneenm  srHelo 
ta  the  Constitatian  of  the  United  fitatei.  Xhe  de- 
oisions  of  the  several  Leoda^nres  upon  tbe  sphjeot 

»'e  roquired  by  law  to  do  oommonicated  to  this 
epartment. 

An  aokaowledsmcnt  of  thp  rnsiilpi  at  tUj  oem- 
manioation  is  req^eat^d  by  yput  ezoeUenc/'e  most 
■    ■■     t  se»vant.^^V?ILXIiJHH!  SEWARD, 
celleney  the  Qovomor  of  the  State  of——. 

Vhkd  ScATtt  oy  Aki  bica.. 

DCTASTKEKI  Ojr  StatC 
To  oiZ  to  vhom  then  pretaitt  ihall  come^  greeting  ; 

I  certify  that  annexed  is  a  true  copy  of  a  oon- 
eorrent  resolution  of  Coogre^  entitled,  "  Joint 
resoIutiOB  propoiins  anameitdtieDt  to  the  OoastUn- 
tiou  of  the  United  States,"  the  oriKinal  of  which 
resolution,  received  to-day,  is  on  file  In  this  Deport- 
ment. 

In  testimony  wbereot  I,  WilUam  H.  Savaid,  Seo- 
zetary  of  State  of  the  United  States,  have  hereooto 
subscribed  my  namo  and  caused  the  seal  of  uie 
Department  of  State  to  be  afBzed. 

Done  at  the  mty  of  Washiacton.  this  10th  day 
r,  ,  1   of  June,  A.  D.  1866,  and  of  theJodependeuoo 
^'-'•1   oftheUmtedStatosorAmericaihOnrnotleth. 
WILIiIAM  H.  SBWABD. 

[Concoireiit  xasolntion,  reoeived  at  Department  of 

State  January  16, 1S8B.] 

Joint  resolution  proposing  an  amendment  to  the 

OonstitutiOD  of  tbe  Uaitad  Statap. 

Baolted  bu  the  Smni*  and  Boiue  of 

ttf  the  Unitea  Slates  o/ America  in  Omgreee 
(two  thirdf  of  both  Houses  conanrring,)  That  the 
nHowinc  aitfade  be  proposed  to  the  Lenslatures  of 
the  several  States  as  an  amendment  to  toe  Constitu- 
tion of  the  United  States,  whicd  idum  ratified  by 
three  fourths  of  said  Ijcgislatares  mall  be  Talid  as 
p«t«ftbeOeiMtkation,  namely! 

ASTICLK  XIV. 

Sionos  1.  AU  persons  bom  or  iiat«zaU4«d  ht  the 
United  States  and  sahieot  to  the  jurisdiction  thereof 
81*0  eitluns  of  the  United  States  and  <n  the  State 
#herein  Tho^  reside.  No  SlateshaH  make  or  enforee 
any  law  which  shall  abridge  the  privileges  or  immn- 
uties  of  citizens  of  tbe  United  States;  nor  shall  any 
Slate  deprive  any  person  of  life,  liberty,  or  property 
•ithontaueproaeesoflaw.nor  deny  any  person  within 
It*  Jnrisdiotion  the  eqaal  proteetioo  ot  the  law«. 

Sko.  2.  Bepresentativea  shall  be  apportioned  among 
Che  several  btatcs  according  to  their  respective  num- 
bere.  eoantin;  the  whole  ntimberof  pwsods  in  eaeh 
State,  excluding  Indians  not  taxed.  But  when  the 
right  to  vote  at  our  election  for  the  dioiee  of  eleotors 
for  President  and  Vice  Preaiden  t  of  the  United  States, 
nepresenfatlves  in  Congress,  the  executive  and  Jndi- 
eial  officers  of  a  State,  or  the  memben  of  the  Lesrifr- 
latarettiareef,  is  denied  to  aqy  of  the  male  inltaoit- 
ants  of  such  State  being  twenty-one  years  of  age 
and  citisons  of  the  United  States,  or  in  any  way 
•bridged,  oxeeptforsaitiaipation  in  rob  eUion  or  other 
erime,  the  bnsis  of  representation  therein  shall  be 
reduced  in  tiw  proportion  ifbiob  the  number  of  such 
inale  citizens  ihallboar  to  the  whole  nomber  of  male 
ettiiena  tweatr-one  yeats  of  age  in  such  State. 

Sko.  3.  No  person  shall  be  a  Senator  or  Qepcesent- 
Mive  in  Congress,  or  elector  of  President  and  'Vico 
Fretideot,  ot  hold  any  office,  elvil  or  military,  under 
the  United  States,  or  nader  fmy  State,  who,  haviac 
previously  taken  an  oath  as  a  member  of  uongrsss, 
or  as  an  officer  of  the  United  States,  or  as  a  memher 
of  any  State  Ijegislature,  or  as  an  executive  or  judi- 
eial  officer  of  any  State,  to  support  the  ConstitoUoa 
of  tbe  United  8tata,shall  have  engaged  in  insurrec- 
non  or  rob'einoh  a^inst  tno  tame,  or  given  lUtt  or 
comfort  to  tbe  enemies  thereof.  But  Congress  may, 
•7  a  Tota  of  t«o  thirds  at  easfc  House,  remove  such 


»o.  4.  The  validity  of  the  public  debt  of  the  Unf- 
ted  States,  authorised  by  law,  inclnding  debts  in- 
curred for  payment  of  pensions  and  bounties  for!  ser- 
vices in  snpiiressing  insuiTection  or  rebellion,  eholl 
not  be  questioned.  But  neither  the  United  States 
nor  any  State  shall  assume  or  pay  any  dobt  or  obli- 
galaoa  ineoind  ia  aid  of  iosurroetion  or  rebellion 
agaiiift  tbo  United  States,  or  any  claim  for  tbe  lessor 
emancipation  of  any  slave;  but  all  sueh  debts,  obtt- 
tatiOML  and  claims^oll  be  bald  illegal  aad  void. 

5(0.5,  TheCoturress  shall  have  power  to  enforce, 
by '  appropriate  legislation,  the  provisions  of  this 
artieUC  SCHUtlEH  COLKAX, 

Sfteaker  <J  xke  House  o/  ReonmatUitinim. 
LA  PAYETTE  87  FOSTER, 
PreniUnii  of  ike  Senate:Pro  temj^rt. 

SoVraxD  If  ePasBgox. 

OUrk  of  the  Iloaee  qT  BtBTeeenttttieet. 

3.  Vf.  FOBNEY, 

Seeretarv  e/ the  Senate. 

[To  which  is  appended  the  certificate  of  J, 
W.  Forney,  Secretaiyof  the  Senate,  dated 


April  2,  1868,  that  the  foregoing  %re  true  ex- 
tracts from  the  records  of  the  Seuate.] 

Chableb  a.  Tutkbb's  examination  resamed. 

By  Mr.  Manager  Bvtlbb  : 

Question.  Yon  told  ng  yesterday  to«  were 
manager  of  the  Western  Union  Telegre^ 
office,  Haxe  yon  from  that  office  what  pw- 
ports  to  be  a  copy  of  a  speech  which  waa  tele- 
graphed to  the  connti7  or  any  portion  of  the 
countrr,  as  made  by  Andrew  Johnson  on  the 
18th  of  AngasjL  1666;  if  so,  pxodace  it? 

Mr.  D&AKE.  I  will  state  that  we  have 
not  heard  the  question  pnt  by  the  honon^le 
Manager. 

The  CHIEF  JUSTICEL  The  Manager  will 
be  good  eiioagh  to  repeat  the  qoesdon. 

Mr.  Manager  BUTLKB.  It  is  whether^ 
being  agent  of  A*  Waatem  Union  Telegraph 
Company,  von  have  what  parports  to  be*  cOpy 
of  a  s]^ch  which  was  tMegrapked  over  tbat 
Una,  mads  1^  Aadaew  Johaaon  on  Mte  18th 
da^of  Angnst,  1866:  if  so,  produce  it? 

Attmeer.  I  h*ve  the  fiiea  of  the  AsaooMted 
Press  dispatches  sent  on  that  day,  containing 
what  nttpotti  to  be  a-eopy  of  the  speeeh  de- 
livered by  the  President.  [Producing  a  roll 
of  maaaserink.]    . 

Qtuttum.  From  the  course  of  basineas  of 
the  office  are. you  enabled  to  state  whether 
tUs  was  seat? 

Aruwer.  It  has  the  "  sent"  markapeAnpoB 
all  dispatches  sent  oter  the  line. 

ifuekion.  And  this  ■■  the  arigkial  bnuw- 
scnpt  ? 

Anamer.  That  is  tfce  ocigiaal  laaaiuar^t 
telegraphed. 

Que^ion.  Bywhatlaasoeiationwastlusapeach 
telegraphed  ? 

Atumier.  Qjrthe  Ajaaociated  Press,  by  their 
agent  in  the  city  of  Washington. 

lir.  CUM'ffi.  W*  mast  ottjeot  to  this,  Oen- 
eral  fiDTLBR.  He  says  it  hais  a  mark  on  iitk 
He  does  net  say  he  pat  the  mark  on  it,  oc  that 
he  knows  that  anythiiw  was  done,  thai  fiu>. 

Mr.  Maaager  BUTLEB,  (to  the  witness.) 
Can  yon  tell  me,  sir,  to  what  extent  over  the 
cobntry  the  telegraphic  massages  sent  by  the' 
Associated  Press  go? 

Attnotr.  I  sappose  they  go  to  all  parts  of 
the  country ;  I  cannot  state  positivdy.  They 
are  telegrwhed  direct  from  Washington  to 
New  Yofk,  Philadelphia,  and  Baltimore,  there 
addressed  to  the  agents  of  the  Assodated  Press, 
and  from  New  York  they  are  distribated 
throngfa  Uie  eountiy. 

Mr.  Manager  BUTLBR,  (to  tbe  eoansel  for 
the  respoadeat.)  The  witness  ia  yottRi,  gea- 
tiemen. 

Mr.  CURTIS.  We  will  not  detain  you,  Mr. 
TSnker, 

Mr.  Manager  BUTLER.  Yoa  ean  gtefi  down 
for  the  present,^  Mr.  Tinker ;  but  do  not  leave. 

.James  B.  Shebidan  sworn  and  examined. 

By  Mr.  Manager  BtrrLEa: 

Question.  Your  whole  name,  Mr.  Sheridan. 

Answer.  James  Bernard  Sheridan. 

Question.  What  is  yonr  bnsinessT 

Answer.  I  am  a  stenographer. 

Question.  Where  employed  ? 

Answer.  Atpresent  in  New  York  city. 

Question. '  What  wits  your  business  on  the 
ISthof  Augnst,  1866? 

Answer.  I  was  a  stenographer.  '   • 

Question.  State  whether  yon  reported  a 
speech  of  the  President  on  the  18th  of  August, 
1868,  in  the  East  Boom  of  the  President's 
Mansion. 

Answer.  I  did. 

Question.  Have  yon  the  notes  taken  at  the 
time  of  that  speech  ? 

Answer.  I  nave ;  [producing  a  note-book 
containing  short-hand  notes.] 

Question.  Did  you  take  down  that  speech 
correctly  as  it  was  given  ? 

Answer.  1  did,  to  theJItest  of  my  ability. 

Question.  How  long  experience  have  yon 
had  as  a  reporter? 

Answer.  Some  fourteen  years  now. 

Question,  Did  70a  write  out  that  speech  at 
the  time  1 


Answer.  I  wrote  out  a  part  of  it 

Question.  Where?  ' 

Answer.  At  the  Presidential  Mansion. 

QtiM^ion^Vho  was  present? 

Answef.  There  were  several  reporters  pres- 
ent, Mr.  Clephane,  Mr.  Smith, 

VKMft'on.  whatClephane?  Do  yon  remem- 
ber his  first  name? 

AxisiceK.  James,  I  diink,  is  his  first  name? 

Quedion.  What  Mr.  Smith? 

Animer.  Francis  5.,  I  believe,  is  hii  name. 

Qttestian.  The  official  reporterof  the  House? 

Answer.  At  that  time,  It)eliere,  he  lyas  con- 
nected with  the  House. 

Question.  Who  else? 

AnswtTi.l  think  Colpoj^l  Moor^  was  in  the 
room  part  of  die  time ;  I  do  not  know  that  he 
was  in  all  the  time. 

Question.  What  Colonel  Moore? 

Answer.  The  President's  Private  Secretary, 
William  G. 

Question.  After  it  was  written  out,  what,  if 
anything,  was  done  with  it  7 

Mr.  CURTIS.     He  says  he  wrote  a  part 

Mr.  Manager  BUTLEB.  The  part  that  ypa 
wrote  out? 

Answer.  I  do  not  know.  I  think  Mr.  Moore 
took  it  I  was  very  sick  at  the  time,  and  did 
not  pay  much  attention  to  what  was  going  on. 

Question.  You  think  Mr.  Moore  took  it? 

Ansu>er,  1  think  either  he  or  Mr.  Smith  took 
it,  as  I  wrote  out  my  share  of  it.  We  divided  it 
among  us ;  Mr.  Clephane,  Mr.  Smith,  and  I 
wrote  out  Ae  speech,  I  tliiuk. 

Question.  Look  at  that  mauusc*ipt,  [hand- 
ing to  the  witness  the  manuscript  produced  by 
C.  A.  Tinker,]  and  see  wj^etheryou  recognize 
your  hand-writing. 

The  WrufEss,  (baviqg  examine^  M>e  manu- 
script- ),  No,  sir ;  I  do  not  recognize  any  of  the 
writing  here  OS  mine. 

^ifMtMM.  Hove  irop  'Sinc.e  writtm  out  from 
yojsc  notes  aay  portion  of  the  speech  as  yon 
reported  it  ? 

Amwtr.  I  wrote  ost  a  ooople  of  extracts 
from  it. 

Question,  (bandingapapsr  to  the  witaess.) 
Is  that  your  writing? 

Answer.  Yes,  sir. 

Question.  State  whether  what  yoa  hold  ia 
yonr  haad  is  a  correct  transcript  of  that  speech 
made  from  your  notes? 

Answer.  It  is. 

Question.  When  was  that  written? 
.  Atuieer.  It  wtas  written  when  I  appeared  be- 
fore the  Board  of  Managers, 

Question.  Will  you  have  the  loBdness  topat 
ytxtr  iailiais  apoa  it  ? 

[The  witness  marked  it  "J.  B.  S."] 

Mr.  Manager  BUTLBR,  (to  the  couUsel  for 
t^  respoztdeat.)  The  witness  is  yosn,  gen- 
tteiaea. 

Mr.  STANBERY.  Have  yon  got  throagh 
with  this  witness? 

Mr.  Itanager  BUTL£SH,  I  spid  tbe  witness 
was  yours,  gentlemen. 

Mr.  STANBERY.  Is  this  all  you  expect 
of  this  witness? 

Mr.  Manager  BUTLEB.  All  at  present, 
uid  we  majf  never  reoatl  him. 

Cross-examined  by  iif.  ErMtW ; 

Question.  You  have  produced  a  note-book 
of  origiiia)  stenogr^ihiD  s^>ort  of  a  speech  of 
the  President? 

Answer.  Yes,  sir. 
'   QuetHon.  Isit  of  tfte  wiMle-speeoh? 

Answer.  Of  the  whole  speech. 
~  '  Question.  Was  ibwholly  mode  by  yon? 

Answer.  By  n»e  (  jios,  sir. 

Question.  How  long  did  the  speech  oecnpy 
ia  U10  delivery  1 

Answer.  Well,  I  pnppose  some  twenty  or 
twenty- five  minutes. 

Question.  By  what  method  of  stenograpliic 
reporting  did  you  proceed  on  that  occasion? 

Answer.  Pitman's  system  of  phonography. 

Question.  Which  is,  as  I  understand,  re- 
porting by  sound,  and  not  by  sense? 

Answtn;  Wo  report  the  sense  by  the  sound. 
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SUPPLEMENT  TO 


Question.  I  understand  yon  report  by  soand 
wholly? 

Atiswer.  Sieni. 

Question.  And  not  by  memoiy  of  or  atten- 
tion to  sense? 

Antieer.  No  good  reporter  can  report  nnless 
he  always  pays  attention  and  undeistands  the 
sense  of  what  he  ia  reporting. 

Question.  That  is  the  very  point  I  wish  to 
arrive  at,  whether  yon  are  attending  to  the 
sound  and  setting  it  down  in  your  notation, 
or  whether  you  are  attending  to  the  sense  and 
setting  it  down  from  yonr  memory  or  attention 
to  the  sense? 

Annoer.  Both. 

Question,  Both  at  the  same  time? 

Answer.  Yes,  sir. 

Question.  Yonr  characters  are  arbitrary,  are 
thevnot?  Thati8,theyarepecaUartoyoaratt7 

Answer.  Yes,  sir. 

Question.  They  are  not  letter*  1 
' Answer.  No,  sir. 

Question.  Nor  words  ? 

Answer.  We  have  word  signs. 

Question.  But  generally  sound  signs? 

Answer.  We  have  signs  for  sounds,  just  as 
the  letters  of  the  alphaJaet  represent  sounds. 

Question.  But  not  the  same? 

Answer.  No,  sir. 

Question.  This  transcript  that  yon  made  of 
a  portion  of  yonr  report  for  the  use  of  the 
oommittee  was  made  recently,  I  suppose? 

Answer.  Yes,  sir ;  a  few  weeks  ago. 

Question.  Now,  sir,  what  in  the  practice  of 
yonr  art  is  the  experience  as  to  the  accuracy 
of  transcribing  from  these  stenographic  notes 
after  the  lapse  of  a  considerable  period  of 
time? 

Answer.  Perhaps  I  can  illustrate  better  by 
the  present  case — this  report  which  I  made 
here — the  extract  I  gave  when  I  was  called  be- 
fore the  Managers,  as  I  had  aecompanied  (he 
President  on  his  tour.  I  did  not  know  what 
they  wanted  me  for ;  and  when  they  told  me 
to  torn  to  this  speech  I  did  not  even  know 
that  I  luid  the  notes  of  it  with  me ;  but  I 
tnmed  to  the  speech,  and  found  it  there  in  the 
book,  and  I  read  off,  as  they  requested  I  should, 
the  extracts  which  the  Managers  for  the  prose- 
cation  handed  me,  which  I  identified. 

QuesiUm.  You  read,  then,  from  your  sten- 
ographic notes? 

A7uwer.  Yes,  sir. 

Question.  And  it  was  taken  down? 

Answer.  The  reporter  of  the  Managen,  I 
believe,  took  it  down;  bat  I  afterward  wrote 
it  out  for  them. 

Question.  Yon  do  not  Jnake  a  sign  for  evety 
word? 

Answer.  Ahuost  e? err  word.  "Of  the"  we 
generally  drop,  and  indicate  that  by  pattiag 
the  two  words  closer  together.  Of  course  we 
have  rules  governing  ns  in  writing. 

Question.  That  is,  you  have  signs  which 
belong  to  every  word  excepting  when  you  drop 
the  particles? 

Answer.  Yes,  air. 
_  Question.  But  not,  as  a  matter  of  course,  a 
sign  that  is  the  representad  ve  of  a  whole  word  7 

Answer.  Yes,  sir ;  we  have  signs  representing 
words. 

Question.  Some  signs? 

Answer.  Yea,  sir. 

Question.  For  instance,  for  the  word  "jnria- 
prudence,"  you  have  no  one  sign  that  repre- 
sents it? 

Answer.  No,  air;  I  should  write  that 
"j-rs-p." 

Quemon.  And  that  is  an  illostratioa  of  your 
course  of  proceeding,  is  it  not? 

Answer.  Yes,  sir. 

Question.  Are  these  letters  that  yon  th«« 
oae,  or  only  signs  that  i^iesent  lettws? 

Answer.  Yes,  sir. 

Mr.  £V ARTS,  (to  the  witness.)  That  is  alL 

Mr.  Manager  BUTLER.  That  is  all  for  the 
present;  remain  within  calL 

JxMcs  0.  Clephang  sworn  and  examined. 
By  Mr.  Manager  BuruiB : 
Question.  What  is  your  business  ? 


Answer.  I  am  at  present  deputy  clerk  of  the 
supreme  court  of  the  District  of  Columbia. 

Qutstion.  What  was  your  employment  on  the 
18^  of  August,  1860? 

Answer.  I  was  then  secretaty  to  Qovemor 
Seward,  Secretary  of  State. 

Qtiestion.  Are  yon  a  phonographic  reporter? 

Answer.  I  am. 

Question.  How  considerable  has  been  yonr 
experience? 

Answer.  Some  eight  or  nine  years. 

Question.  Were  you  employed  oib  the  18th 
of  Ai^gast,  1866,  to  make  a  report  of  the  Pres- 
ident's speech  in  reply  to  Mr.  Johnsov? 

Answer.  I  was.  I  was  engaged  in  connection 
with  Mr.  Smith  for  the  Associated  Press,  and 
also  for  tiie  Daily  Chronicle  at  Washington. 

Question.  Did  yon  make  a  report? 

Answer.  I  did. 

Question.  Where  was  this  speech  made? 

Answer.  In  the  East  Boom  of  the  White 
House. 

Question.  Yon  say  it  wms  ia  reply  to  Mr. 
JoHvsoir? 

Answer.  It  was  in  reply  to  Hon.  BarntDT 

JOHNSOV. 

Question.  State  partially  who  were  present? 

Answer.  There  were  a  great  many  persons 
present— the  committee  of  the  convention.  I 
noticed  among  the  prominent  persoo^^  Oen- 
etal  Grant,  who  stood  beside  the  President 
during  the  delivery  of  the  speech.  Several 
reporters  were  preseat — Mr.  Murphy,  Mr. 
Sheridan,  Mr.  Smith,  and  some  others. 

Question.  Were  any  of  the  Cabinet  officers 
present? 

Answer.  I  do  not  recoUeet  whether  any  of 
them  were  present  or  not. 

Question.  Did  yon  report  that  speech? 

Answer.  I  did. 

Question.  What  was  done  with  that  report? 
State  all  the  oireumstances. 

Answer.  Withregard  to  the  Associated  Prefs 
report  I  will  state  that  Colonel  Moore,  the 
President's  Private  Secretary,  desired  the  priv- 
ilege of  revising  it  before  publication ;  and,  in 
order  to  expedite  matters,  Mr.  Sheridan,  Mr. 
Smith,  and  myself  united  in  the  labor  of  tran- 
scribing it ;  Mr.  Sheridan  transcribed  one  por- 
tion, Mr.  Smith  another,  and  I  a  third.  After 
It  was  revised  by  Colonel  Moore  it  was  then 
taken  and  handed  to  the  agent  of  the  Asso- 
ciated Press,  who  telegraphed  it  throughout  the 
country. 

Question.  Look  at  that  roll  of  manuscript 
lying  before  you  and  see  if  that  is  the  speech 
that  yon  tmnscribed  and  Moors  corrected  ? 

Answer,  (having  examined  the  manuscript 
produced  by  C.  A.  Tinker. )  I  will  state  here 
that  I  do  not  recognize  any  of  my  writing.  It 
is  possible  I  may  have  dictated^to  a  long-hand 
writer  on  that  occasion  my  portion,  though  I 
am  not  positive  in  regard  to  that. 

Question.  Who  was  present  at  the  time  of 
the  writing  out? 

Answer.  Mr.  Smith,  Mr.  Sheridan,  and  Col- 
onel Moore,  as  far  as  I  recollect. 

Question.  Do  you  know  Colonel  Moore's 
handwriting? 

Answer.  T.  do  not. 

Question.  Did  you  send  yonr  report  to  the 
Chronicle? 

Answer.  I  would  state  that  Mr.  McFarland, 
who  had  engaged  me  to  report  for  the  Chroni- 
cle, was  unwilling  to  take  the  revised  report 
of  the  President's  speech  as  made  by  Colonel 
Moore.  He  desired  to  have  the  speech  as  it 
was  delivered,  as  he  stated,  with  all  its  imper- 
fections, and,  as  he  insisted  upon  my  rewrit- 
ing the  speech,  I  did  so,  and  it  was  published 
in  the  Sunday  Moraing  Chronicle  of  the  19th. 

Question.  Have  you  a  copy  of  that  paper? 

Answer.  I  have  not. 

Question.  After  that  report  was  published 
in  the  Chronicle  of  Sunday  morning,  the  19th, 
did  you  see  the  report? 

Answer.  I  did,  sir,  and  examined  it  very 
carefully,  because  I  had  a  IKtle  curiosity  to  see 
how  it  would  read  under  the  ciriumRtances, 
being  a  literal  report,  with  the  exception  of  a 
word,  perhaps,  changed  here  and  there. 


Qiustion.  Yon  say  with  the  exception  of  a 
word  changed  here  and  there ;  bow  7 

Answer.  Where  the  sentence  was  veiy  awk- 
ward,  and  where  the  meaning  was  obeeare» 
doubtless  in  that  case  I  mada  a  change.  I 
recollect  doing  it  in  one  or  two  instaneee, 
though  I  may  not  be  able  to  point  them  ont 
just  now.  If  I  had  my  original  notes  I  could 
do  so. 

Question.  With  what  certain^  can  yea  speak 
as  to  the  Chroniele's  r^mrt  bemg  un  accurate 
one? 

Answer.  I  think  I  can  speak  with  oectaiaty^ 
as  to  its  being  accurate,  aliteral  report,  with 
the  exception  that  I  have  named,  perhaper  %. 
word  or  two  here  and  there  chaaged  in  order 
to  make  the  meaoing  more  inteUigible,  or  to 
make  the  sentence  alittie  more  leund. 

Question.  Will  you  give  us  aa  iUustration 
of  that  change? 

Mr.  EVAKTS.    Some  instance^ 

Mr.  Mantwer  BUTLER.  Yes,  aomeinstance. 

Mr.  STANBERY.    Ho  said  be  could  not 

The  WiTHKSS.  I  will  state  that  my  atten- 
tion was  called  to  a  particular  instaBce ;  I  think 
it  was  a  day  or  two  after.  Some  correspond- 
ent, learning  that  the  Chronicle  had  published 
a  verbatim  report,  had  carefully  seratiniaed  it — 
some  correspondent  who  had  listened  to  the 
delivery  of  the  speech ;  and  he  wrote  to  the 
Chronicle  a  complaint  of  its  not  heiag  so,  as,, 
in  one  instance,  there  was  an  egression  of 
"you  and  I  has  saw,"  or  something  of  that 
sort,  and  that  sentence,  of  course,  was  cor- 
rected in  the  report  published  ia  the  Chroni- 
cle. It  appeared  in  the  notes  "youaad  I  has. 
saw,"  as  this  correspondent  stated. 

By  Mr.  Manager  Butleb: 

Question.  How  was  it  corrected  in  tha 
Chronicle? 

Answer.  "You  and  myself  have  aeen,"  or 
something  to  thateffisct ;  I  do  notaow  remem- 
ber. 

Mr.  Maam«r  BUTLER.  I  aas  informed, 
Mr.  President,  there  being  two  manascripts, 
that  Mr.  Tinker  has  given  me  the  oae  whichi 
was  written  out  at  length  as  a  duplicate,  and. 
not  the  original,  as  I  had  supposed,  aod  1  shall 
have  to  ask  to  bring  him  on  again.  I  have 
sent  for  him  for  that  purpose.  He  will  be 
here  in  a  moment.  This  witness  is  yours, 
gentiemen,  [to  the  eounsel  for  the  re^wadeauX 

Cross-examined  by  Mr.  Evabts. 

Question.  You  acted  upon  the  employment; 
of  the  Associated  Press? 

Answer.  Yes,  sir ;  in  conneetioa  with  Mr.. 
Smitii. 

Question.  You  were  jointly  to  make  a  report,, 
were  you  ? 

.^Inkoer.  We  were  to  take  notes  of  the  en- 
tire speech,  each  of  us,  and  then  we  were  to> 
divide  the  labor  of  transcribing. 

Question.  Now,  did  you  take  phonographic: 
notes  of  the  whole  speech  ? 

Answer.  I  did. 

Question.  Where  are  yonr  phoDOgraphio: 
notes? 

Answer.  I  have  searched  for  them,  but  eanr- 
not  find  them. 

Question.  Now,  sir,  at  any  time  after  yoni 
had  completed  the  phonographic  notes  didyoa 
translate  or  write  them  out? 

Answer.  I  did. 

Question.  The  whole? 

Aruwer.  The  whole  speech. 

Question.  Where  iatbutraaalatioa  or  writr 
ten  transcript  ?  * 

Answer.  I  do  not  know,  sir.  The  maa- 
nscript,  of  course,  was  kft  in  the  Chronicle 
office.     I  wrote  it  out  for  the  Chronicle. 

Question.  You  have  never  seen  it  since,  baiv« 
you  ? 

Answer.  I  have  not 

Question.  Have  you  made  any  search  for  it? 

Answer.  I  have  not. 

Question.  And  these  two  acts  of  yours,  the 
phonographic  report  aod  the  Iranslalion  or 
writing  out,  are  all  that  you  had.  to  do  with  tke 
speech,  are  they  ? 
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Ansteer.  Tea,  sir. 

Question,  Now,  yoa  say  that  subseqaenily 
you  read  a  printed  newspaper  copy  of  the 
speech  in  the  Washington  Chronicle  ? 

Anncer.  Yes,  sir. 

Quution.  When  was  it  that  yoa  reitd  that 
newspaper  copy  ? 

Ansvxr.  On  the  morning  of  the  publication, 
Angnst  19,  Snnday  morning. 

QutttioH.  Where  were  you  when  yon  read  it? 

Antwer.  I  presume  I  was  at  my  room.  I 
generally  saw  the  Chronicle  there. 

Queatitm.  And  yoa  there  read  itT 

Arutper.  Yes,  sir. 

Qaation.  From  this  coAsity  that  yon  had  ? 

Anncer.  Yes.  I  read  it  more  carefully  be- 
caase  of  that  reason. 

Question.  Had  yon  before  yon  your  phono- 

Saphic  notes,  or  your  written  transcript  fh)m 
em? 

Answer.  I  had  nok 

Question.  And  had  not  seen  and  have  never 
seen  them  in  comparison  with  the  newspaper 
copy  before  you? 
Answer.  No,  sir. 

ReSzamined  by  Mr.  Manager  Brrunt: 

Question,  (handing  to  the  witness  a  bonnd 
volume  of  the  Washington  Daily  Chronicle.) 
Have  yon  before  you  a  copy  of  the  Sunday 
Morning  Chronicle  of  the  19th  of  August, 
18C6? 

An*w^.  I  have. 

Question.  Look  upon  the  page  before  yon 
and  see  if  you  can  nnd  the  speech  at  yon  re- 
ported it? 

Answer.  I  find  it  here,  sir. 
^  Question.  Look  at  that  speech,  look  at  it  a 
little  carefully,  and  tell  me  whether  you  have 
any  doubt  that  that  is  a  correct  report,  a  ver- 
batim report  of  the  speech  of  Andrew  John- 
son on  that  occasion ;  and  if  so,  what  ground 
have  you  for  doubt? 

_  Mr.  EVABTS.  Mr.  Chief  Justice,  we  ob- 
ject to  that  aa  a  mode  of  proving  the  speech. 
It  is  apparent  that  there  is  a  report  of  this 
speech,  and  that  it  has  been  written  out,  and 
that  is  the  best  and  most  trustworthy  evidence 
of  the  actual  speech  as  made.  In  all  legal 
proceedings  we  are  entitled  to  that  degree  of 
accuracy  and  trustworthiness  which  the  nature 
of  the  case  admits ;  and  whenever  evidence 
of  that  degree  of  authenticity  is  presented, 
then  for  the  first  time  will  arise  the  considera- 
tion of  whether  the  evidence  itself  is  com- 
petent and  should  be  received.  Now,  it  is 
impossible  to  contend,  upon  the  testimony  of 
this  witness,  as  it  stands  at  present,  Uiat  he 
remembers  the  speech  of  the  President  so  that 
he  can  produce  it  by  recital,  or  so  that  he  can 
say  upon  any  memorandum  of  his  own  shown 
him  (for  none  is  shown)  that  from  memory  he 
can  say  it  is  the  speech.  What  is  offered? 
The  same  kind  of  evidence,  and  that  alone, 
which  would  grow  out  of  some  person  who 
heard  the  President  deliver  the  speech,  and 
subsequently  read  in  the  Chronicle  the  report 
of  it,  that  he  thinks  that  report  was  a  true  state- 
ment of  the  speech ;  for  this  witness  has  told 
us  distinctly  that  reading  this  speech  from 
curiosity  to  see  how  it  would  appear  when  re- 
produced, without  the  ordinaty  guarantees  of 
accuracy  he  had  neither  his  original  notes 
nor  his  written  transcript,  and  he  read  the  news- 
paper as  others  would  read  it,  but  with  more 
care,  fix>ra  this  degree  of  curiosity  which  he 
bad.-  If  the  true  character  of  a  production 
of  this  kind,  as  imputed  to  its  author,  is  to  be 
regarded  as  important,  we  insist  that  this  kind 
of  evidence  concerning  a  newspaper  report  of 
it  is  not  admissible. 

Mr.  Manaeer  BUTLER.  Mr.  President,  if 
I  nnderstand  there  is  no  question  of  degree  of 
evidence.  We  must  take  the  business  of  the 
world  as  we  find  it,  and  must  not  burrow  our- 
selves and  insist  that  we  have  awoken  up  a 
hundred  years  ago.  The  art  of  stenography 
and  stenographic  writing  and  phonography  has 
pvogresscd  to  a  point  which  makes  us  rely  upon 
It  in  all  the  business  of  life.  There  is  not  a 
gentleman  of  this  Senate  wlio  does  not  rely 


upon  it  every  day.  There  is  not  more  than 
one  member  of  the  Senate  who  .in  this  trial  is 
taking  notes  of  the  evidence.  Why  ?  Because 
you  rely  upon  the  busy  fingers  of  the  reporter 
who  sits  by  my  side  to  give  you  a  transcript  of 
it,  upon  which  you  must  judge.  Therefore, 
in  every  business  of  life,  ay,  in  the  very  busi- 
ness of  this  court,  we  rely  upon  stenography. 

Now,  this  gentleman  says  that  he  made  a 
stenographic  report  of  that  speech ;  that  that 
was  joinUy  made  up  by  himself  Mr.  Sheridan, 
and  Mr.  Smith;  thatnis  employer,  not  being 
satisfied  with  that  joint  report,  which  was  the 
President's  utterance  distilled  through  the 
alembic  of  Colonel  Moore's  critical  discrim- 
ination! ^^  drew  out  with  care  an  exact  literal 
transcript  under  the  chiding  of  his  employer, 
and  for  a  given  purpose ;  and  that  the  next 
day,  having  cariosity  to  see  what  would  be  the 
difference,  and  how  the  President  of  the  Uni- 
ted States  would  appear  if  put  to  paper  lite- 
rally, he  examined  that  speech  in  the  Chronicle, 
and  then  with  the  matter  fresh  in  his  mind, 
only  a  few  hours  interveningj  with  his  atten- 
tion freshly  called  to  it,  he  said  then  he  knew 
that  that  was  a  correct  copy ;  that  that  was  the 
correct  speech. 

Now,  tne  learned  coansel  say  the  manuscript 
is  the  better  evidence.  If  there  was  any  evi- 
dence that  that  manuscript  had  been  preserved 
perhaps  we  might  be  called  upon  to  produce  it 
in  some  techmcality  of  criticism  of  law  as  ad- 
ministered in  a  very  technical  manner.  But 
who  does  not  know  tne  ordinary  course  of  busi- 
ness, and,  if  that  is  to  be  disputed,  I  will  aak  the 
witness ;  but  who  does  not  know  that  the  oidi- 
nary  course  of  business  in  a  newspaper  office, 
after  such  manuscripts  are  got  through  with,  is 
to  throw  them  into  the  waste-paper  basket ; 
they  are  not  preserved.  Thereiore  I  act  upon 
that  usual  and  ordinary  and  common  under- 
standing of  the  business  of  life  as  all  court* 
must  act  upon  iU 

Then  this  is  a  question  for  the  witness,  and 
he  testifies.  The  question  that  was  objected 
to,  the  one  we  are  discussing,  is,  looking  at 
that  report,  from  your  knowledge  of  the  re- 
port, having  twice  written  it  out,  portions  of  it 
certainly,  and  from  having  seen  it  the  next 
morning,  with  your  curiosity  awakened,  can 
you  tell  the  Senate  whether  that  is  a  correct 
report  7  ^  Thereupon  the  learned  counsel  for 
the  President  gets  up  and  says  he  cannot.  How 
does  the  learned  counsel  for  the  President 
know  that?  How  does  he  know  that  Mr.  Cle- 
phane  is  not  one  of  those  gentlemen  who,  in  his 
profession,  having  once  read  a  speech  can  re- 
peat it  the  next  &y? 

The  difficulty  is  that  I  do  not  see  how  the 
objection  arises.  The  question  I  put  to  Uie 
witness  is  a  plain  one.  ''  Sir,  there  is  what  I 
say  is  a  copy  of  that  speech,  ia  a  transcript  of 
that  speech  i  iirom  your  knowledge,  having 
heard  it,  havingwritten  it  down  in  snort- hand, 
having  written  it  once  for  correction  by  the 
President's  Private  Secretary,  and  then  having 
rewritten  it  again  from  your  notes  for  publica- 
tion in  the  Chronicle,  and  then  having  exam- 
ined it  immediately  alter  publication—from  all 
these  sources  of  knowleage  can  you  say  that 
that  is  a  correct  copy  ?' '  Thereupon  the  coun- 
sel for  the  President  says  you  cannot  7  How 
does  he  know  that  the  witness  cannot  repeat 
every  word  of  it? 

The  difficulty  is  the  objection  does  not  apply ; 
and  I  should  have  contented  myself  with  this 
statement  except  that,  once  for  all,  I  propose  to 
put  before  the  Senate,  so  as  not  ever  to  have 
to  argue  it  again  in  the  course  of  putting  in 
this  class  of  testimony,  the  argument  as  to 
stenographic  reporting.  Nowj  allow  me  to 
state,  once  for  all,  two  authorities  upon  this 
point,  because  I  am  not  going  to  take  the  time 
of  the  Senate  with  arguing  these  questions 
hereafter,  for  by  doing  so,  I  should  play  into 
the  hands  of  this  delay  which  has  been  so  oflen 
attempted  here.  In  0'  Connell's  case,  to  prove 
his  speeches  on  that  great  trial,  the  newspapers 
were  introduced ;  and  no  trial  was  ever  fought 
with  more  sharpness  or  bitterness — newspapers 
were  introduced  containing  Mr.  O'Connell's 


speeches,  or  what  purported  to  beliis  speeches, 
and  the  only  proof  adduced  was  that  they  had 
been  properly  stamped  and  issued  from  the 
officoj  ana  the  court  held  that  Mr.  O'Connell, 
allowing  those  speeches  to  go  out  without  con- 
tradiction for  months,  mnst  be  held  to  be 
responsible  for  them  to  the  public. 

In  the  trial  of  James  Watson,  for  high  trea- 
son, reported  in  82  State  Trials,  this  question 
arose,  and  the  question  was  whether  a  copy 
mic^t  be  used,  that  copy  made  even  of  partially 
obliterated  short-hana  notes : 

"  ^fr.  Allarneu  General,  (to  Mr.  Dowlinc)  Tou 
■tnto  that  you  took  in  short-hand  the  address  of  Mr. 
Wat3on  to  the  people? 

"I  did." 

"  Have  you  your  ehort-hasd  notes  beroT" 

*'I  have." 

"  Be  so  good  as  to  read  to  mj  loidi  and  tin  Jarr 
what  it  wns  ho  said?" 

"Mr.  VfeihereU.  Pray.  Mr.  Short-hand  Writer. 
when  did  you  take  that  note?" 

"  I  took  it  on  tho  2d  of  Deoembw,  i*  Bpafldds.'^ 

"  When  did  you  copy  it  out?" 

"  I  copied  it  out  the  same  evening." 

"  Is  tliat  the  copy  you  made  that  evenlngf 

"No;  it  is  not.  This  is  the  short-hand  note  I  took, 
and  this  is  a  literal  copy ;  the  short-hand  note  I  t«ok 
with  a  pencil,  and  in  tho  crowd,  and,  perhaps,  having 
been  taken  six  months'  back,  it  may  be  somewhat 
defaced ;  but  I  can  read  tho  short»haiid  note  with  a 
liltlo  difliculty,  though  ceitaioly  I  oould  read  tb* 
transcriptwith  more  ca^e;  I  will  read  the  short-bond 
DOto  if  it  is  wished." 

"  Mr.  Jutticf  Abbott.  You  made  that  tnuiieripttbo 
samo  evening?" 

"  I  made  this  transcript yestajrdagr;  Imadeanothar 
trnnserirt  the  same  evening." 

And  he  was  allowed  to  read  his  transcript. 
While  this  authority  is  not  exactly  to  the  point 
of  difference  raised  here,  I  say  I  put  it  in  once 
for  all  upon  the  qnestion,  because  I  have  heard 
a  cross-examination  as  to  the  merits  of  Pit- 
man's system  of  short-hand  writing  as  if  we 
were  to  have  it  put  in  controversy  here,  that  the 
whole  system  of  stenography  was  an  unavail- 
able means  of  furnishing  infoRnation.  There- 
fore my  present  piopotition  is  the  right  to  put 
this  question :  Mr.  Witness,  looking  at  that, 
can  you  tell  me  whether  that  is  a  correct  tran> 
script  of  the  speech  made  by  the  President? 

Mr.  EVAKTS.  The  learned  Manager  ia 
quite  correct  in  saying  that  I  do  not  know  but 
tnat  this  witness  can  repeat  from  memory  the 
President's  speech;  and  whenever  he  offers 
him  as  a  witness  so  to  do  I  will  not  object.  Ik 
is  entirely  competent  for  a  person  who  has  heard 
a  speech  to  repeat  it  under  oath,  he  asserting 
tbat  he  rcmemocrs  it  and  can  do  so,  and  when- 
ever Mr.  Clephane  nndertakeg  that  feat  it  ia 
within  the  competency  of  evidcnoe.  What  euo- 
cess  he  will  have  in  it  we  shall  determine  when 
that  experiment  has  been  tried.  That  method 
of  evidence  from  this  witness  is  not  attempted, 
but  another  form  of  trustworthy  evidence  is 
sought  to  be  made  competent ;  that  is,  that  by 
his  notes,  and  through  liis  transcript  of  those 
notes,  he  is  able  to  present,  under  his  present 
oath  and  belief  in  nis  accuracy  and  compe- 
tency as  a  reporter,  this  form  of  evidence. 
Whenever  that  is  attempted  wa  shall  make  no 
objection  to  that  as  trustworthy. 

But  when  the  Managers  seek  to  avoid  re- 
sponsibility and  accuracy  through  the  oath  of 
the  witness  applied  in  eitheii^orm,  and  seek  to 
put  it,  neither  upon  present  memory  nor  upon 
nis  own  memoranda,  but  upon  the  accuracy 
with  which  he  has  followed  or  detected  inac- 
curacies in  a  newspaper  report  made  the  sub- 
sequent day,  and  thereupon  to  give  credit  and 
authenticity  to  the  newspaper  report  upon  hil 
wholesale  and  general  approval  of  it,  then  we 
must  contend  tliat  the  sacked  right  of  free- 
dom of  speech  is  sought  to  be  invaded  by  over- 
throwing certainly  one  of  the  responsible  and 
important  protections  of  it ;  and  that  the  rule 
requiring  the  oath  of  somebody  who  heard  and 
can  remember,  or,  according  to  the  rules  of 
evidence,  preserved  the  aids  and  assistances 
by  which  he  presently  in  the  court  of  justice 
may  speak,  should  be  adhered  to.  And  we  are 
not  to  be  told  that  it  ia  technical  to  maintain 
in  defense  of  what  has  been  regarded  as  one 
of  the  commonest  and  surest  rights  in  any  free 
country — freedom  of  speech,  that  whenever  it 
is  drawn  in  question  it  shall  be  drawn  in  ques- 
tion upon  the  surest  and  most  faithful  evidences. 


LJiyiii^cu  uy 
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The  learned  Manager  baa  said  that  you  are 
familiar,  us  a  part  of  the  daily  routine  of  your 
congressional  duties,  with  the  habit  of  steno- 
graphic reporting  and  reprodaotion  in  the 
new.spapere,  and  Uiatyou  rely  on  it  habitually ; 
and  I  may  add  rely  on  it  babitually  to  be 
habitually  inisled.  Collection  is  the  first  de- 
mand of  erei^  publie  speake'r — correction  and 
revision,  ia  order  that  this  apparatus,  depend- 
ing upon  the  ear  and  the  Badden  strokes  of  the 
ready- writer,  may  not  be  the  firm  judgpient 
against  him  of  what  was  said  by  him.  Now, 
when  sedulously  this  newspaper  has  under- 
taken that  no  sach  conaiderations  of  accuracy 
shall  be  afforded  to  the  PreBid«BtDf  the  United 
States  in  respect  of  this  speech  to  be  spread 
before  the  country,  but  that  express  orders 
tk^il  h»  giffie«  ihat  it  ddUl^e  r^brt«d  with  all 
its  imperfections 

Mr.  Manager  BUTL£!&.  I  pray  coirectiaiit 
sir.  I  have  not  aedolonily  done  that;  but 
offer  it  that  the  speech  of  the  President's  Pci- 
Tate  Secretary  should  not  go  before  the 
eouDtiry. 

Mr.  EVARTS.  The  ioBtraetions  of  the 
editor  were  that  it  should  be  reported  "with 
all  its  imperfectioBS  "  as  canght  by  the  shortr 
hand  writer,  wkhont  the  opportunity  of  that 
revision  which  every  public  speaker  at  the 
kostiDgs  or  in  the  hula  ot  debate  demands  as 
a  primary  and  important  right.  Whenever, 
therefore,  Mr.  Clepbaue  shall  rise  and  spealt 
from  memory  the  speech  of  the  President  here, 
swearing  to  its  accuracy,  or  whenever  he  shall 
produce  his  notes  and  their  transcript  as  in 
Watsrfn's  case,  some  foundaUon  for  the  proof 
of  the  speech  will  have  been  laid. 

Mr.  Manager  BUTLER,  Stand  down,  Mr. 
Clepliane,  for  a  moment.  I  will  offer  this 
directly.     Now  I  will  call  Mfi  linker. 

Obasuh  A.  TiiTKER  recalled. 

The  CaiBF  JUSnCB.  The  witness 
states  that  be  desires  to  make  an  explanation. 
He  will  make  it- 

The  Witness.  Yesterday  when  called  upon 
the  stand  I  was  attending  to  my  duties  in 
charge  of  the  telegraph  ofiBee  in  the  gallieiy ;  I 
had  not  a  momest's  notice  that  I  was  to  be 
called.  I  then  telegraphed  to  my  office  for 
the  docaments  conttuned  in  pancages  that 
were  there,  which  I  had  been  previously 
examined  about  before  the  Managers.  These 
documents  were  brought  to  me  by  a  boy  from 
the  office,  and  I  put  them  upon  the  stand. 
Last  nieht  when  taken  from  the  stand  I 
deposited  them  in  the  o^ce  of  the  Sergeant- 
at-Arms,  and  this  mortiing  brought  one  of 
these  pa[ckages  upon  the  stand,  and  I  opened 
it  here,  sttpposiing  it  to  be  the  one  on  which  I 
was  to  be  examined.  As  I  saw  that  th^ 
reporters  were  in  trouble  ab6nt  it,  I  thought  I 
had  made  a  mistake,  and  I  consequently  went 
to  my  elSee  afler  Mr.  Clephane  came  upon  the 
stand,  and  I  have  now  the  speech  -ofthe  Presi' 
dent  telegraphed  by  the  ageiit  of  the  Asso- 
ciate Press  on  the  18th  of  August,  1866. 

Mr.  8TANBEBY.  Mr.  Tinker,  what  docu- 
ment was  that  General  BvnJoi  handed  yon  ? 

AniKtr.  This  ii  one  ofthe  docaments. 

Mr.  STANBBBY.  h  that  the  speech  of  th« 
18th  of  August  at  alt? 

Aiiawr.  This  is  not  the  speech  of  th«  ISth 
of  August. 

Mr.  Manager  BUTLER.  That  is  the  22d  of 
Februanr  speech,  is  itt    [Laughter.] 

Mr.  STANBBRY.    No  matter  what  it  is. 

The  WiTHBBS.  I  have  not  lookbd  to  see  what 
this  is. 

■   Mr.  Manager  BUTLER.    Yon  wiU  find  out 
what  that  dooument  is  in  good  timo. 

Mr.  STANBERY.  You  had  better  pnt  it  in 
"in  good  time." 

Mr.  Manager  BUTLER.  It  was  simply  « 
mistake.  Flo  the  witness.]  Now  give  me  the 
document  I  asked  far  7 

The  WiTOBss  Yes,  sir.  [Producing  a  roll 
of  manuscript.] 

By  Mr.  Manager  Brrn-EB ; 

Quextion.  Is  this  the  documentyoa  supposed 
yon  were  testi^ng  about  before  1 


jlfMteer..Thi8  is. 

Question.  Do  you  give  the  same  testimony 
about  that  thai  you  did 

Mr.  CURTIS  and  Mr.  STANBERY.  That 
will  not  do.  Let  us  have  his  testimony  about 
this. 

Mr.  Manaaer  BUTLER.    Well,  sir,  we  will 

f've  all  the  delay  possible.  [To  the  witness.] 
ow,  sir,  will  you  tell  us  whether  that  was 
sent  through  the  Associated  Press? 

Answer.  It  bears  the  marks  of  having  been 
sent,  and  ia  filed  with  their  dispatches  of  that 
date. 

Question.  From  the  conrse  of  business  of 
your  office,  have  you  any  doubt  that  it  was  so 
sent? 

Answer.  None  whatever. 

Mr.  CURTIS.  tVe  object  to  that.  If  the 
witness  can  say  it  was  sent  from  any  knowledge 
he  has,  of  course  he  will  say  so.  He  cannot 
reason  on  facts. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
After  that  speech  was  sent,  ^i  it  was,  did  you 
tee  it  published  in  the  Associated  Press  reports  7 

Answer.  I  cannot  state  positively ;  I  tJiInk  I 
di4. 

Question.  Was  that  brought  to  your  office 
for  the  purpose  of  beiog  trstoaniittea,  whether 
it  was  or  not? 

Answer.  I  did  not  personally  receive  it;  bat 
it  is  in  the  dispatches  of  the  Associated  rress 
sent  on  that  day. 

Mr.  Manager  BUTLER.  That  is  all  at 
present.    Now  we  will  recall  Mr.  Sheridan. 

James  B.  Sbbridav  teoalled. 

By  Mr.  Manager  Butlbr  : 

Question,  (handing  to  the  witness  the  man- 
ascrijit  last  produced  by  Mr.  Tinker.)  Now, 
examine  tbac  manascript  and  see  whether  yon 
find  any  of  your  handwriting  in  it? 

Answer,  (having  examined  the  manuscript.) 
I  see  my  writing  here. 

Question.  What  is  it  you  have  tliere? 

Answer.  I  have  a  report  (^die  speecb  made 
by  the  President  on  the  18th  of  August 

Question.  In  what  rear? 

Answer.  Eighteen  nundred  and  sixty-six. 

Question.  Have  yon  ever  seen  Mr.  Moore 
write? 

Answer,  A  good  many  vears  ago,  when  he 
was  reporter  for  the  IntelHgencer  and  I  re- 
ported for  the  Washington  tmion,  and  we  had 
seats  together. 

Question.  He  w^  a  reporter  ^r  the  Litelli- 
gencer,  was  he  ? 
'  Answer.  Yes,  si» 

Question.  Are  diere  any  corrections  made 
in  that  report? 

Answer.  Yes,  sir. 

Question.  I>oyou  seeanycorrectionsthere? 

Answer.     Yes,  sir. 

Question.  Is  ttiat  the  manuscript  which  was 
prepared  in  the  President's  office? 

Ansfeer.  I  thidk  it  is ;  I  am  pretty  eertun 
it  is. 

QtusHon,  Have  yon  any  doubt  in  your  mind? 

Answer.    Not  the  least. 

Question.  Was  the  President  there  to  cor- 
rect it? 

Answer.  No,  sir. 

'  Question.  Then  he  did  not  exercise  that  great 
right  of  revision  there,  did  he,  to  your  knowl- 


'  Answer,  I  did  not  see  the  President  afler  he 
left  the  East  Room.  ' 

Question.  Dp  you  know  yrhether  Colonel 
Moore  took  any  memoranda  of  that  speech? 

Answer.  I  do  not.  There  was  quite  a  crowd 
there.     I  had  no  opportunity  of  observing. 

Question.  Will  y6u  pick  out  and  lay  aside 
the  portions  that  are  in  your  handwriting? 

[The  witness  proceeded  to  do  so.] 

Mr.  Manager^  BUTLER.  I  will  give  yon 
time  to  do  that  in  a  moment,  [To  the  counsel 
for  the  respondent.]  Anything  farther  with^ 
this  witness  ? 

No  response. 

Question.  Do  you  think  yon  have  now  all 
that  are  in  your  handwriting? 

Answer.  Yes,  sir. 


[Selecting  certain  sheets  an4  handing  them 
to  Mr.  Manager  Butlbb.] 

Mr.  EVARTS.  We  will  now  put  a  few 
questions. 

Cross-examined  by  Mr.  Bvarts  : 

Question.  Yon  have  selected  the  pages  tfiat 
are  in  yonr  handwriting  and  have  them  before 
you.  JHow  large  a  proportion  do  they  makeof 
fhe  whole  manascript? 

Answer,  I  can  hardly  tell.  I  hftve  not  ex- 
amined the  rest. 

Questior^,  Well,  no  matter  ;  was  tUs  whole 
manuscript  made  as  a  transcript  from  your 
notes?  ^      « 

Answer,  This  part  Aot  I  wrote  out. 

Question,  Was  the  whole? 

Answer.  No.  air. 

Question,  The  whole  was  not  made  from 
your  notes? 

Ansuier.  No,  sir;  Mr.  Clephwie  wrote  his 
part  from  his  notes,  and  Mr.  Smith  from  his. 

Question.  Then  it  is  only  the  part  that  you 
now  hold  in  jaar  hands  that  was  produced 
from  the  original  stenographic  notes  that  you 
have  brought  in  evidence  here  7 

Answer.  That  ia  aU.- 

Question.  Did  you  write  it  out  yourself  from 
your  stenographic  notes,  following  the  latter 
with  your  eye,  or  were  your  notes  read  to  you 
by  another  person  ? 

'  Answer.  I  wrote  out  from  my  own  notes^ 
reading  my  notes  as  I  wrote.  ■   ^ 

Question.  BAye  you  made  any  subsequent 
comparison  of  the  manuscript  now  in  your 
hands  with  your  stenographic  notes  ? 

Ansu>er.  I  have,  not 

Question,  When  was  this  completed  on  yonr 
part? 

Answer.  A  veiy  few  ipinutes  afler  the  speech 
was  delivered. 

Question.  And  what  did  you  do  with  the 
manuscript  after  you  had  completed  it? 

Answer,  I  hardly  know.  I  sat  at  the  table 
therewriting  it  out.  and  I  think  Mr.  Smith 
took  it  as  I  wrote  out :  I  am  not  certain  about 
that 

Question,  Hat  ended  yoar  connection  with 
it?  . 

Answer,  That  ended  my  connection  with  it. 
I  left  for  New  York  the  same  night 

Question,  I  desire  that  you  should  leave  yonr 
original  stenographic  notes  as  part  of  the  case 
sufaect  to  our  disposal? 

Answer,  Certainly. 

Mr.  Manager  BUTLER.  Put  yonr  initidig 
npon  these  papers. 

The  WiTiTESs.    I  will  do  so. 

[The  notes  were  marked  "J,  B.  S."] 
_  Mr.  Manager  BUTLER.  One  of  .my  asso- 
ciates desires  me  to  put  this  question  which  I 
suppose  you  have  answered  Before :  whether 
that  manuscript  which  you  have  produced  ii^ 
your  handv^riting  was  a  true  transcript  of  your 
notes  of  that  speech? 

Answer.  It  was.  I  will  not  say  it  was  writ: 
ten  out  exactly  as  it  was  spoken. 

Question.  What  is  the  ohauge,  if  any? 

Answer.  I  do  not  know  tiiat  there  were  anj 
changes,  hut  frequently  in  writing  out  we  ex- 
ercise a  little  judgment  We  do  not  always 
write  out  a  speech  just  as  it  is  delivered. 

Question.  Is  that  substantially  a  true  version 
of  what  the  President  said  7 

Answer.  It  is  undoubtedly. 

Fkakois  H.  Smith  sworn  and  examined. 

By  Mr.  Manager  BtJTLER : 

Question.  Are  you  the  official  reporter  of  the 
House  of  Representatives? 

Answer.  I«m,  sir. 

Qiiestion.  Ho,w  loitg  have  you  been  so  en> 
gaged? 

Answer.  In  the  position  I  now  hold  since 
the  5th  of  January,  1865. 

^estion.  How  long,  have  you  been  in  Uie 
business  of  reporting? 

Answer,  For  something  over  eighteen  years. 

Question,  Were  you  employed,  and  if  so  by 
whom,  to  make  a  report  of  the  President^ 
speech  ia  Ango^tt  186Q} 
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Annter.  I  wu  employed  at  the  iiAtance  of 
on«  of  the  agents  ot  the  Asseciated  Preie  at 
Washineton. 

Question.  Who  aided  in  that  report? 

Anttoer.  Mr.  James  0.  Clephane  and  Mr. 
Jain<!«  B.  Sheridan. 

Question.  Did  you  makffsnch  report? 

Amioer.  I  did. 

Qiterttim.  Have  yc^n  got  yoaC  short-hand 
Botea? 

Atinoer.  I  have. 

Quegtk>n.  Here?  ' 

Answer.  Yes,  sir. 

Question.  Produce  them? 

Answer.  I  will  do  so,  [prodadiig  a  a«te- 
beok.] 

Question.  After  von  had  made  jonr  diott- 
hand  report,  what  did  you  do  then? 

Answer.  In  companv  with  Mr.  Cl^phf^ne  and 
Mr.  Sheridan  I  retired  to  one  of  the  offices  in 
the  Bzeentive  Mansion,  sad  wrote  ei«la  portion 
of  my  notes. 

Question.  What  did  the  others '^o? 

Answer.  The  others  wrote  other  portiobs  of 
the  same  speech. 

Question.  What  was  ^ne  wi&  the  portioB 
that  yon  wrote? 

Aiiswtr.  It  was  delivered  to  Colonel  Moore, 
Private  Secretary  of  the  President,  sheet  by 
riwet  as  written  by  me,  for  revisi<Mi. 

Question.  How  came  yoa  to  deliver  it  to 
Colonel  Moore? 

Answer.  I  did  it  at  his  request. 

Questton.  What  did  he  do  with  it? 

Answer.  He  read  it  over  and  made  certain 
alterations. 

Question.  Was  the  President  present  while 
that  WBS'bcing  dono? 

Answer.  He  was  not. 

Question.  Had  Colonel  Moore  taken  any 
Beiuornnda  of  the  speech,  to  your  knowledge? 

.^njver.  I  am  not  aware  whether  be  had  or 
not.  ■ 

Question.  Did  Colonel  Moore  show  yoa  any 
Beans  by  which  he  knew  what  the  President 
meant  to  say,  so  that  ke  coald  correct  the 
speech  ? 

.^Atioer.  He  did  not.  He  stated  to  ne  prior 
to  the  delivery  of  the  speech  that  he  desired 
permissioit-  to  revise  the  manuscript,  simply 
to  correct  the  p&raseology,  not  to  make  any 
change  in  aay  sabstantial  matter. 

Qweition.  (Handinc  to  the  witness  the  man- 
nseript  last  produced  by  C.  A.  Tinker.)  Will 
yon  took  and  see  whether  yon  can  find  any 
portion  of  the  manuscript  that  yon  wrote  oat 
there? 

Answer. .  I  recognise  some  portion  of  it. 

Question.  Separate  it  as  quickly  as  you  can. 

[The  witness  separated  the  sheets  written  by 
him.] 

Answer.  I  find  what  I  wrote  in  two  different 
portions  of  the  speech. 

Question.  Have  yon  now  got  the  portions, 
OOGarring,  you  say,  in.  two  different  portions 
of  the  speech,  which  you  wrote  out? 

Answer.  I  have. 

Question.  Are  there  any  corMctioos  on  that 
Manuscript? 

Answer.  There  are  quite  a  number. 

Questum.  In  whose  handwriting,  if  you 
know? 

Answer.  In  the  handwriting  of  Colonel 
Moore,  so  far  as  I  see. 

Question.  Have  you  written  out  firaa  your 
Botes  sinae  the  speech  ? 

Answer.  I  have. 

Question,  (handing  a  manoscrlpt  to  (he  wit- 
ness.) Is  that  it? 

Answer.  It  is. 

Question.  Is  that  q>eech  a«  written  oat  by 
you  a  correct  transcript  of  year  notes  ? 

Answer,  (having  esanllned  the  manuscript.) 
It  is,  with  the  exception  of  two  important 
oorrecUons,  which  I  handed  to  the  committee 
a  day  or  two  afterward.  I  .do  not  see  them 
here. 

Question.  Do  yon  remember  what  they  were? 

Answer.  In  the  sentence  "  I  ooold  espreu 

more  by  remaininir  silent  and  letting  dlence 

speak  Wiiat  I  sKoBM  and  what  I  ongh*  to  say," 
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I  think  the  Mrrection  was  "  and  letting  silence 
speak  and  you  infer,"  the  words  "  you  infer  " 
having  been  accidentally  omitted.  The  other 
I  do  not  see  ;  it  is  the  insertion  of  the  word 
"overruling"  before  the  words  "unerring 
Providence." 

Cross-examined  by  Mr.  Evarts  : 

Question.  Is  the  last  paper  that  has  been 
shown  yon  a  transcript  of  the  whole  speech  ? 
*  Answer.  Of  the  entire  speech. 

QueMon.  And  from  your  notes  exclnsrwly  7 

Answer.  From  my  notes  exclusively. 

Question.  Have  you-aay  doubt  that  the  tran- 
script that  you  made  at  Ae  Bzeentive  Mansion 
from  your  notes  was  correctly  made  ? 

Answer.  I  have  no  doubt  the  transcript  I 
made  from  ray  notes  at  the  Executive  Mansion 
was  substantially  correctly  made.  I  remem- 
ber that,  having  learned  that  the  mannscript 
was  to  be  revised,  I  took  theliberfyof  making 
sertain  tension  myself  as  I  went  along,  cor- 
recting ungrammaUcal  expressions  and  efaan|(- 
ing  the  order  of  words  in  sentences  in  certam 
instances,  corrections  of  that  sort. 

Question.  Those  two  liberties,  theii>  yon  took 
in  writing  out  your  own  aotes  ? 

Answer.  Yes,  sir. 

Question.  Have  yon  ever  made  any*  exam- 
ination to  see  what  changes  yon  thus  made? 

Answer.  1  have  not. 

Question.  And  yon  cannot  now  point  diem 
out? 

Answer.  I  cannot  now  point  them  ont 

Question.  You  have  i»a4e  a  more  recent 
transcript  from  your  notes?  ' 

•Answer.  Yes,  sir. 

Question.  Did  you  allow  yourself  the  same 
liberties  in  that  7 

Answer.  I  did  not. 

Question.  That,  then,  yoa  consider  as  the 
notes  as  they  are? 

Answer.  A  literal  transcript  of  the  notes  as 
they  are,  and  as  they  were  taken. 

Question,  Do  yon  report  by  the  same  system 
of  sound,  phanographyi  as  it  is  called,  that  was 
spoken  of  by  Mr.  Sheridan  ? 

Answer.  1  hardly  know  what  system  I  do 
reporiby,  I  studied  short-hand  when  I  was  a 
boy  going  to  school, «  system  of  phonography 
as  than  published  by  Andrews  &  Boyle,  which 
I  have  oaad  for  my  own  purposes  since  then ,  and 
made  various  changes  from  year  to  year. 

Question.  Can  yon  phonographic  reporters 
write  out  from  one  another's  notes? 

Answer.  I  do  not  think  any  one  could  write 
oat  my  notes  except  myself. 

Question.  Can  you  write  out  anybody  else's  7 

.^iwietr.  Probably  not,  unless  written  with  a 
very  great  degree  of  accuracy  and  care. 

J.U1E3  0.  Clefhaite  recalled. 

By  Mr.  Manager  Bdtlbb  : 

Queslio»,  (handing  to  the  witness  a  part  of 
the  manuscript  last  produced  by  C.  A.  Tinker.) 
You  have  already  told  us  that  yoa  toak  the 
speech  and  wrote  it  out.  Is  what  I  now  hand 
yon  the  manuscript  of  your  writing  out? 

Answer.  It  is. 

Qiustion.  Has  it  any  corrections  upon  it  7 

Answer.  It  has  quite  a  number. 

Question.  Who  made  those  7 

Answer.  Ipresame  they  were  made  by  Colo> 
nel  Moore.  He  took  the  manuscript  as  I  wrote 
it.  I  cannot  testify  positively  as  r^;ards  his 
handwriting,  I  am  not  suboiently  familiar 
with  it. 

Question.  Was  that  manuscript  as  yon  wrote 
it  a  correct  copy  of  the  speech  as  made? 

Answer.  I  cannot  say  that  I  adhered  as 
closeljr  to  the  notes  in  preparing  this  report 
as  I  did  in  re^d  to  the  Chronicle. 

Question.  Was  it  substantially  occorata? 

Answer.  It  was.  < 

Question.  Did  yoa  in  any  case  change  the 
sense? 

Answer.  Not  at  all,  sir ;  merely  the  form  of 
expressioRi 

QuesOon.  And  the  form  of  expression,  whv? 

Answer.  Oftentinas  it  tended  to  obsonre  tha 
Boaning,  and  for  that  reasea  it  was  changed^ 


or  the  seatence,  perhaps, was  an  awkward  one, 
and  it  was  changed  to  make  it  more  readable. 

Cross-examined  by  Mr.  Evabts  : 

Question.  What  rules  of  change  did  yon 
preacribe  to  yourself  in  the  deviations  yoa 
made  from  your  phonographic  notes? 

Answer.  As  I  have  said,  I  merely  chaagd 
the  form  of  expression  in  order  perhi^s  to 
make  the  meaning  more  intelligible  or  the  sen- 
tence less  awkward. 

Question.  That  is  to  say,  wheh  the  meaning 
did  not  present  itself  to  you  as  it  should,  you 
made  it  clearer^  did  you  7 

Answer.  I  will  state,  sir,  Mr.  Johnson  is  la 
the  habit  of  using  quite  often—— 

Question.  I  do  not  ask  yon  about  Mr.  Joha. 
son.  What  I  ask^d  you  was  this :  When  tha 
meaning  did  not  jiresent  itself  to  yen  as  it 
should,  -you  made  it  clearer? 

Answer.  I  do  not  know  thatJL  ia  any  oaaa 
altered  the  meaning. 

QutsHon.  Butvoumadethemaaaingclesirer? 

Answer.  I  endeavored  to  do  so. 

Question.  And  you  did,  did  yoa  not? 

Answer.  I  cannot  say  whether  I  aaeoeeded 
or  not. 

Question.  That  was  one  rule;  what  otbar 
rule  of  change  did  you  allow  yourself  7 

Answer.  No  other. 

Question.  No  grammatical  improvement? 

Answer.  Yes,  sir;  I  may  say,  if  you  will 
allow  me,  that  very  often  the  singular  verb  waa 
used  where  perhaps  the  plural  ought  to  be. 

Question,  You  corrected,  then,  the  gram- 
mar? 

Answer.  Yes,  sir;  in  some  instances. 

Question.  Can  you  suggest  any  other  rule 
of change? 

Answer.  I  cannot  at  tlie  present  time. 

WiLUAU  G.  MooBB  sworn  and  examined. 

By  Mr.  Manager  Butlcb  : 

Question.  What  is  your  rank  7 

Answer.  I  am  a  paymaster  in  the  Army  witk 
the  rank  of  mitior. 

Question.  When  were  you  appoirted? 

Answer.  On  the  X4th  day  of  November, 
1866. 

Question.  Did  you  eveqr  pay  anvbody. 

Attswer.  No,  sir:  not  with  Government 
funds.     [Laughter.] 

Question.  What  has  been  your  duty  7 

Astswer.  I  have  been  on  doty  at  the  Exec- 
utive Mansion. 

Question.  What  k'uid  of  duty? 

Answer.  I  have  been  acting  in  tha  capacity 
of  Secretary  to  the  President. 

Question.  Were  you  so  actiag  before  you 
were  appointed  7 

Answer.  I  was. 

Question.  How  long  had  yon  acted  as  Sec- 
retary before  you  were  appointed  major  ? 

Answer.  I  was  liirected  to  report  to  tha 
President  in  person  iMhe  month  of  November, 
1806. 

Question.  Had  yon  been  in  tha  Army  prior 
to  that  time? 

Answer.  I  had  been  a  mi^or  aad  asaistant 
adjutant  general. 

Question.  In  the  War  Department  ? 

Answer.  Yes,  sir. 

Question.  Did  you  hear  the  Praadeat's 
speech  of  the  18th  of  August,  1866? 

Answer.  I  did. 

Question.  Did  yoa  take  any  notes  of  it  ? 

Answer.  I  did  not. 

Question.  [Placing  the  manuscript  last  pro- 
duced by  Mr.  C.  A.  Tinker  before  tha  witaess.] 
Look  at  the  manuscript  which  lies  before  yon 
and  see  whether  you  corrected  it  [The  wit- 
ness proceeded  to  examine  the  manuscript.] 
I  do  not  care  whether  yon  eorrectad  it  all ;  did 
you  correct  any  portion  of  it? 

Answer.  Yes,  sir. 

Question.  Where  ware  the  eorrectbns  made  ? 

Answer.  In  an  aitartment  in  the  Executive 
Mansion. 

QueMom.  Who  was  in  the  apartment  when 
yon  made  tha  corrections? 

Answer.  Messrs.  Francis  H.  Smith,  James 
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B.  Sberidan,  Jamea  0.  Clephane,  and,  I  think, 
Mr.  Holland,  of  the  Associated  Press. 

Question.  Had  you  any  memorandam  from 
the  President  by  which  to  correct  it? 

Ansner.  None,  sir. 

QMttion.  Do  yon  claim  to  have  the  p«wer 
of  remembering,  on  hearing  a  speech,  what  a 
autn  says? 

Answtr.  I  do  not,  sir. 

Question.  Do  yon  not  know  that  the  Presi- 
dent, on  that  occasion,  had  been  exercising 
his  great  constitutional  right  of  freedom'  of 
q>eech? 

The  Witness.  Will  yon  repeat  th»t  qnes- 
tion,  if  yon  please? 

Question.  Did  ^ou  not  know  that  on  that 
occasion  the  President  had  been  exercising 
his  great  constitutional  light  of  freedom  of 
speech? 

Mr.  CURTIS.  That  puU  a  question  of  law 
to  the  witaeis,  and  I  do  not  think  it  is  admis- 
nble? 

Mr.  Manaser  BUTLER.  I  am  not  asking 
•  question  of  law,  but  a  question  of  fact  [To 
the  witness.]     Did  you  not  so  understand  it  ? 

Answer.  I  so  understood  it,  sir. 

Mr.  8TANBERY.  Then  we  are  to  nn- 
'derstand  the  fact  that  it  was  constitutional  to 
exercise  freedom  of  speech  ? 

Mr.  Manager  BUTLER.  In  the  idea  of  the 
President  and  this  witness,  he  thinks  it  is  con- 
•titational  to  exercise  it  in  this  way.  It  may 
be  constitutional,  bnt  I  think  not  decent. 

Mr.  STANBERY.   TlTat  is  a  matter  of  taste. 

By  Mr.  Manager  Butler  : 

Question.  Now,  then,  sir,  how  dare  you  cor- 
rect the  President's  great  constitutional  right 
of  freedom  of  speech  withoat  any  memoran- 
dum to  do  it  by? 

Answer.  It  was  an  anthoritj  I  assamed. 

Question.  How  came  you  to  assume  Uie  an- 
thority  to  exercise  this  great  constitutional 
right  for  the  President? 

Answer.  Well,  that  is  a  difficult  question  to 
answer. 

Mr.  EVARTS.  It  ought  to  be  a  difficult 
one  to  ask. 

By  Mr.  Manager  BtrrLER : 

Question.  Why  should  you  assume  the  au- 
thority to  correct  his  speech  ? 

Answer.  My  object  was^  as  the  speech  was 
an  extemporaneous  one,  simply  to  change  the 
language,  and  not  to  change  the  substance. 

Question.  Did  yon  change  the  substance 
anywhere? 

Answer,  Not  that  I  am  aware  of. 

QueMon.  Are  there  not  pages  there  where 
your  corrections  are  the  most  of  it? 

Ansicer.  I  am  not  aware  of  that  fact. 

Question.  Look  and  see  if  there  is  not  a 
laiver  number  of  corrections  on  some  pages? 

Answer,  (after  examining  the  manuscript.) 
In  the  hasty  examination  that  I  have  made  I 
find  no  one  page — perhaps  there  may  be  a  single 
exception — where  my  writing  predominates. 
There  isa  page  in  which  seTeral  lines  are  erased: 
bnt  wheAer  or  not  I  erased  them  I  cannot  say. 

Question.  Do  you  know  of  anybody  else  that 
bad  aoy thing  to  do  with  revising  it? 

Answer.  So,  sir. 

_  Question.  Did  you  do  that  revision  by  the 
direction  of  the  President  ? 

Answer,  I  did  not,  sir,  so&r  as  I  can  recol- 
lect 

Question.  He  did  not  direct  yon  ? 

Answer,  No^  sir. 

Question.  Did  you  say  to  Mr.  Smith  then 
and  there  that  you  did  it  by  the  direction  of 
the  President? 

Answer.  Not  that  I  remember. 

Question.  _  Do  you  mean  to  say  that  you  made 
these  alterations  and  corrections  upon  this  very 
solemn  occasion  of  this  speech  without  any 
authority  whatever? 

Answer.  That  is  my  impression. 

Question.  After  yon -made  Ae  revision  did 
yon  show  it  to  the  President? 

Answer.  No,  sir. 

Questiojt.  Did  yon  ever  tell  him  that  yon  had 
taken  that  liberty  with  his  constitutional  rights  ? 

Answer.  I  cannot  recall  Uie  fact  that  I  did. 


Question.  What  did  you  do  with  the  mann- 
script? 

Answer.  The  manuscript,  as  it  was  revised, 
was  handed,  I  think,  to  the  a^ent  of  the  Asso- 
ciated Press,  who  dispatched  it  from  the  office 
in  order  that  it  might  be  published  in  the  after- 
noon papers. 

Question.  Was  it  published  in  the  papers? 

Answer.  I  think  it  was. 

Question.  Have  you  any  donbt  of  that? 

Answer.  I  cannot  say  positively,  as  I  have 
not  examined  the  papers.    That  was  the  object. 

Question.  Was  the  speech — whether  cor- 
rectly or  not  I  do  not  tak — but  was  that  speech, 
Bnrporting  to  coaso  from  the  Presideat,  pub- 
shed  in  the  Associated  Press  dispatches? 

Answer.  I  do  not  know.  I  refer  more  to 
the  city  papers  than  to  those  to  which  the  As- 
sociated Press  famished  information. 

Question.  Was  the  same  speech  published 
in  the  Intelligencer? 

Answer.  The  speech  was  published  in  the 
Intelligencer. 

Question.  Is  that  newspaper  taken  At  the 
Executive  Mansion? 

Answer.  It  is. 

Question.  Wasit  at  that  time? 

Answer.  It  was  at  that  time. 

Quetlion.  Seen  by  the  President? 

Answer.  Yes,  sir ;  I  presume  it  was. 

Question.  Did  he  ever  chide  you,  or  say 
anything  to  you  that  you  had  done  wrong  in 
the  correction,  or  had  misrepresented  him  in 
this  speech  at  all. 

Answer.  He  did  not. 

Question.  Even  down  to  this  day? 

A?iswer.  He  has  never  chided  or  rebuked 
me  for  the  correction  of  a  speech. 

Question.  Has  he  ever  said  there  was  any- 
thing wrongabontit? 

Answer.  I  have  never  heard  him  say  so. 

No  cross-examination. 

Mr.  Manager  BUTLER.  I  now  propose, 
with  your  Honor's  leave  and  the  Senate  s,  to 
read  the  speech  as  corrected  by  Colonel 
Moore,  unless  that  is  objected  to.  If  that  is 
objected  to,  I  propose  to  put  in  evidence  the 
report  of  Mr.  Smith,  the  Associated  Press  re- 
port, and  the  report  of  the  Chronicle,  reading 
one  only.  You  are  aware,  sir,  that  the  Presi- 
dent complains  in  his  answer  that  we  do  not 
give  the  whole  speech.  We  have  now  brought 
all  the  versions  that  we  can  conveniently  of liis 
whole  speech,  and  if  not  objected  to  we  will 
put  them  all  in.  Otherwise,  I  will  only  put  in 
the  extracts. 

Mr.  EVARTS.  What  version  do  yon  now 
offer? 

Mr.  Manager  BUTLER.  AH,  hoping  to  get 
the  trnth  out  of  the  whole  of  them. 

Mr.  EVARTS.  The  speech  as  proved  now 
by  the  witnesses,  in  the  version  which  passed 
under  Colonel  Moore's  eye? 

Mr.  Manager  BUTLER.  I  thiak  I  must 
ask  that  the  objection,  if  any  is  to  be  taken  to 
my  offer,  shall  be  pat  in  writing. 

Mr.  EVARTS.    Before  it  is  made? 

Mr.  Manager  BUTLER.  No,  sir ;  as  it  is 
made. 

Mr.  EVARTS.  Well,  the  speech  as  proved 
in  Mr.  Smith's  and  Mr.  Sheridan's  copy  we 
regard  as  in  the  shape  of  evidence,  the  accu- 
racy of  the  report  to  be  judged  of,  there  being 
competentevidence  on  the  subject.  The  speech 
in  the  Chronicle  we  do  not  understand  to  be 
supported  by  any  such  evidence,  and  we  shall 
object  to  that  as  not  authentically  proved.  The 
speech  in  the  Intelligencer,  which  seems  to  have 
been  supported  in  the  intent  of  the  honorable 
Managers  by  proof  of  that  newspaper  being 
taken  at  the  Executive  Mansion,  has  not  been 

§  reduced,  and  has  not  been  offered,  as  I  un- 
erstand. 

Mr.  Manager  BUTLER.  No. 
Mr.  EVAKTS.  Therefore  we  dismiss  that 
The  Chronicle  speech,  then,  we  consider  not 
proved  by  authentic  evidence  submitted  to  the 
court.  The  stenographic  reports  in  the  two 
forms  indicated  we  suppose  have  proof  to  sup- 
port them,  which  is  competent,  and  enable  the 
court  under  competent  evidence  to  judge  of 


their  accuracy,  their  accuracy  to  be  the  subject 
of  remark,  of  course,  as  the  cause  proceeds, 
and  without  desiring  here  to  anticipate  the  die* 
cussion  as  to  whether  any  evidence  concerning 
(hem  (as  we  have  excepted  and  objected  in  our 
answer  to  the  tenth  and  eleventh  articles)  is 
admissible.  Saving  tJiat  for  the  purpose  of 
discussion  in  the  body  of  the  case,  we  make  no 
other  objectiou  to  the  readingof  the  speeches. 

Mr.  Manager  BUTLER.  Do  you  want  the 
whole  of  them  read  7  ^  We  are  content  with  one, 
the  others  being  subject  to  be  used  by  either 
party. 

Mr.  EVARTS.  Whichever  version  you  put 
in  evidence  we  wish  read. 

Mr.  Manager  BUTLER.  We  put  all  vei» 
sions  in  evidence,  and  we  will  read  one. 

Mr.  EVARTS.  We  should  like  to  have  the 
one  read  that  you  rely  on. 

Mr.  TIPTON.  Mr.  Chief  Justice,  I  move 
that  we  n«w  take  a  recess  of  fifteen  minutes. 

Mr.  TRUMBULL.  Before  that  motion  is 
put  I  wish  to  put  it  in  the  form  of  an  adjourn- 
ment nntil  three  o'clock,  that  we  may  do  some 
legislative  business.  ["No,  no."]  There  is 
a  rule  that  ought  to  be  altered,  ana  if  the  Sen- 
ator from  Nebraska  will  allow  me  I  will  move 
that  the  court  a^ionm  nntil  three  o'clock. 

The  CHIEF  JUSTICE.  The  Senator  fnta 
niinois  proaoses  that  the  court  acljoum  until 
three  o'clock. 

Mr.  JOHNSON.    What  for? 

The  CHIEF  JUSTICE.  The  Senator  from 
Illinois  will  state  the  object  of  the  adjournment. 

Mr.  JOHNSON.  I  think  the  honorable 
member  did  state  the  purpose,  but  I  did  not 
hear  him. 

The  CHIEF  JUSTICE.  The  Senator  from 
Illinois  states  that  he  desires  an  adjournment 
for  the  purpose  of  taking  up  a  rule  in  legis- 
lative session.  Yon  who  are  in  favor  of  ad- 
journing nntil  three  o'clock  will  say  "ay, "  the 
contraiy  opinion  "no." 

.The  motion  was  not  agreed  to. 

The  CHIEF  JUSTICE.  The  question  now 
is  on  the  motion  of  the  Senator  from  Nebraska, 
[Mr.  TiptonJ^ 

Mr.  DRASE.  I  suggest  an  amendment  to 
the  motion  of  the  Senator  from  Nebraska,  that 
we  take  a  recess  for  twenty  minutes. 

The  CHIEF  JUSTICE.  The  Chair  willput 
the  question  on  the  longest  time  first.  "The 
motion  is  to  take  a  receis  for- twenty  minutes. 

The  motion  was  not  agreed  to. 

The  CHIEF  JUSTICE.  The  queatio*  now 
recurs  on  the  motion  of  the  Senator  from  Ne- 
braska, to  take  a  recess  for  fifteen  minutes. 

The  motion  was  a^;reed  to  ;  and  at  the  ex- 
piration of  fifteen  minutes  the  Chief  Justice 
resumed  the  chair,  and  called  the  Senate  to  or- 
der at  two  o'clock,  and  forty-five  minutes  p.  m. 

Mr.  GRIMES.  I  move  that  this  court  stand 
adjourned  until  Monday  at  twelve  o'clock. 

Mr.  CONNESS.    I  hope  not. 

Mr.  DRAKE.  I  ask  for  the  yeas  and  nays 
upon  that  motion. 

The  CHIEF  JUSTICE.  It  is  moved  that 
the  Senate  adjourn  nntil  Monday  at  twelve 
o'clock,  and  on  this  question  the  yeas  and  nay* 
are  demanded. 

The  yeas  and  nays  were  not  ordered. 

Mr.  DRAKE.  The  rule  requires  us  to  sit 
every  day. 

Mr.  JOHNSON.  No;  it  does  not  It  is 
"  unless  otherwise  ordered." 

The  CHIEF  JUSTICE.  The  question  ia 
on  the  motion  to  adjourn. 

Mr.  SUMNER.  The  yeas  and  nays  have 
been  called  for. 

The  CHIEF  JUSTICE.  There  was  not  a 
sufficient  nnmber  rising  to  demand  the  yeas 
and  nays,  and  they  were  not  ordered.   * 

Mr.  SUMNER.  Then  there  was  a  misap- 
prehension, if  the  Chair  will  pardon  me. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  put  the  qtiestion  again  on  ordering  the 
yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — ^yeas  19,  nays  28  ;  as  follows  : 

TSAS— Mean.  Buckslaw,  Corbett,  Davia,  Dixon, 
f  (uendaB,  Fowler,  Orimas,  Htadenon,  Bmidrieka. 
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JohiuoD,  McCitty,  Norton,  Pattanon  of  Ttnbeaaoo, 
B«in8eT,Ssalsbaty,Xrambiill,  Van  Winkle,  Viokers, 
and  Witaon— 19. 

NATS— Messra  Anthony,  Cameron,  CaUell.  Chand- 
ler, Cole,  Conklinf,  Couness,  Cragin,  Drake,  Ed- 
munds, Ferry.  Frelinghuysen,  Howard,  Howe,  Mor- 
gan, Morrill  of  Maine,  Morrill  of  Vermont,  Nye, 
Ptkttenon  of  New  Hampabire,  Pomeroy,  Roai, 
Spracue,  Stewart,  Samaor,  XJiayer,  Tipton,  Willey, 
and  Williams— 28. 

NOT  VOTING-Mbssts.  Bayard,  Doolfttle.  Har- 
lan, Morton,  Sliorman,  Wade,  and  Yates— 7. 

So  the  motion  was  not  agreed  to. 
Mr.  Manager  BUTLER.    I  now  offer  tbe 
Tenion  of  the  speech  awom  to  by  Mr.  Smith : 

Si>€«ch  of  lie  Prendcat  of  tlu  VniUd  SatM.  AvcntI 

18, 1866. 

The  Preaident  said : 

Mr.  Chairman,  and  gentleman  of  the  committee:— 
Languaco  is  iaadeqaate  to  express  the  emotions  and 
feeliogs  of  this  oooasion ;  ana  perhaps  I  eoald  ex- 
proaa  more  by  remainiar  silent  and  letting  silenoe 
■peak,  what  I  would  and  what  I  ought  to  say.  I  oqn- 
fesi.  though  having  had  some  oxperienoeiii  pabliolin, 
hkving  been  before  msny  pnbUc  ftu<!ieneCT— I  enn- 
fe«-s  the  prc-^cnt  ocL-rtsifui  luiii  im-ji'^nin-  i,^  \vi!i  cjiiiu- 
lated,  aud  not  only  well  culculatcd,  but  hiu  io  I'aot. 
partially  overwhelmed  mo.  I  have  not  lauguugo  to 
express,  or  to  convey,  aa  I  have  said,  in  an  adequiite 
manner,  the  fcelini^s  and  emotions  produced  by  the 
present  occasion.  In  listening  to  the  address  that 
your  distinguished  and  eloquent  chairman  lias  jost 
delivered,  the  proceedings  of  the  convention,  as  they 
transpired,  recur  to  my  mind,  and  seemingly,  that! 
parcook  here  of  tho  cnthusiojim  which  seemed  to  pre- 
vail there.  And  iipon  tho  reception  of  tho  dispatdh, 
sent  by  two  distinguished  members  of  that  conven- 
tion, conveying  in  terms  tlie  scenes  that  have  just 
been  described,  of  South  Carolina  and  Alossachurictts 
arm  in  arm,  marching  into  that  convention  giving 
evidence  that  tho  two  extremes  could  coraotogotliBr, 
that  they  could  peril  in  future,  lor  the  prcs(;rv;i(ion 
of  the  Union,  as  they  had  in  tho  past,  when  tho  ao- 
eompanying  statement  that  in  that  vast  assembly  of 
distinguished,  eloquent,  andintellectaal  persons  that 
were  there,  every  fa«o  was  snffused  with  tears — when 
I  nndertook  to  road  tbe  dispatch  to  one  associated 
with  me  in  offico,  1  could  not  give  utterance  to  the 
feelings  it  produced.    (Applause.) 

I  think  we  may  justly,  conclude  we  are  moving 
under  prpptr  inspirations ;  I  think  I  cannot  bo  mis- 
taken that  an  unerring  ProTldence  is  in  this  matter.. 
The  nation  is  imperilled ;  it  has  just  passed  through 
a  mighty,  bloody  and  momentous  ordeal ;  and  white 
we  have  passed  through  thatwedonotfindontaelTes 
free  from  difficulties  and  dangers  that  eusround  us. 
While  our  brave  men  have  performed  their  dntieain 
the  field — officers  and  men— while  they  have  won 
laurels  that  are  imperishable,  there  are  still  greater 
and  moreimportantdntleayetto  perform:  and  while 
we  have  bad  their  eoSperation  in  the  field  wo  want 
their  support  out  of  the  field  when  we  are  trying  to 
bring  abont  peace. 

£vory  offort  has  been  made.ao  far  as  the  ezooutive 
department  of  the  Government  was  concerned  to 
restore  the  Union:  to  heal  the  breach,  to  pour  oil 
Into  the  wonnd  wuioh  had  been  infiicted,  and— to 
speak  in  common  phrase,  to  prepard  as  the  learned 
and  wise  physiciaa  would,  a  plaster  that  was  co-ex- 
tensive with  the  wound  and  that  was  healing  in  its 
eharaoter.    (Applause.) 

We  think, or  thought,  we  had  partially  suoeeeded : 
bat  as  tbe  work  progressed,  as  reconciliation  seemed 
to  be  reetored  and  the  country  become  united,  we 
found  a  disturbing  and  marring  element  of  oppoai- 
hon  thrown  in :  and  in  making  any  allusion  to  that, 
I  shall  make  no  more  allusion  than  has  beau  in  the 
convention  and  by  the  distinguished  gentleman  who 
has  placed  tho  proceedings  of  the  convention  before 
ms,— I  shall  make  no  more  allusion  than  I  think  the 
times  idstify.  We  have  witnessed  jn  one  Depart- 
ment of  the  GoTeromcnt  every  effort,  os  it  were,  to 
prevent  tbe  restoration  of  peace,  harmony  and 
anion;  we  have  seen,  as  it  were, hanging  upon  the 
verge  of  tbe  Government,  as  it  were,  a  body,  calling 
or  assuming  to  be  tbe  Congress  of  tbe  United  States, 
when  it  wa«  bat  a  Congress  of  a  part  of  tho  States; 
we  have  seen  Congress  assuming  to  be  for  the  Union 
when  every  step  they  took  was  to  perpetuate  disso- 
lution, and  make  disruption  permanent.  We  have 
seen  every  step  that  has  neentaken,  instead  of  bring- 
ing about  reconciliation  and  harmony,  has  been  legis- 
lation that  took  the  oharacter  of  poualties,  retalia-. 
tion  and  revenge.  This  has  been  the  course;  this 
hss  been  the  poliey  of  one  department  of  your  Gov- 
ernment. The  hnmble  individaal  who  has  been 
addressed  here  to-da^,  and  now  stands  here  before 

SBu,  has  been  occupying  another  department  of  the 
ovemment.  The  manner  of  his  getting  there  I 
shall  not  allnde  to  noa— sufilee  it  to  say,  I  was  there 
by  the  Constitution  of  my  country  (upplauaoj  and 
being  (here  by  the  Constitution  of  my  country,  I 
placed  my  foot  upon  the  Constitution  aa  the  great 
rampart  of  aivil  and  religious  liberty  (applause.) 
having  been  taught  in  early  life,  and  having  prac- 
ticed it  through  my  whol  e  career  to  venerate,  respect, 
and  make  tho  Constitution  of  my  fathers,  my  guide 
throoflh  my  nablio  life.  {Applnuie.) 

i  know  it  baa  been  said,  and  I  most  be  permitted 
to  indulge  in  this  line,  that  the  executive  depart- 
ment ot  tbe  Government,  has  been  despotic  and 
tyrannical.  Why,  let  me  ask  this  audience  here 
to-day.  and  the  distinguished  eontlemon  who  stand 
around  mc:  where  is  too  vote  I  evergave, — where  is 
tbe  speech  I  ever  made.-^whose  is  a  single  act  of  my 
wbolo  public  life  but  what  has  been  arrayed  acainst 
ty.ranny  and  against  despotism  7  (Applause.)  vThat 
position  have  I  over  occupied,  what  ground  have  I 
ever  stood  upon,  when  I  failed  to  advooat*  tho 


amelioration  and  elevation  of  the  groat  mass  of  my 
countrymen?   (Applause.) 

So  far  as  charges  of  that  kind  is  concerned,  it  is 
simply  intended  to  deceive  and  delnde  tbe  public 
mind,  that  there  is  some  ono  in  power  who  is  seek- 
ing to  trample  upon  and  pervert  tho  principles  of 
the  ConstitntioD  by  endeavoring  to  cover  and  delude 
tho  people  ao  far  as  their  own  public  acts  are  con- 
cerned. Ihave  felt  it  my  duty,  in  vindication  of  the 
principles  of  tho  Constitution  of  my  country,  to  call 
their  attention  to  these  proceedings;  bnt  when  wo 
go  forward  and  examine  who  hasbeeu  play  ing  tyrant, 
and  where  has  been  the  tyranny  and  despotism  exer- 
cised, the  elements  of  mynatnre,  and  tho  parsaitsof 
ti^  life,  has  not  made  me  in  my  practice  aggressive, 
nor  in  my  feelings;  bat,  my  nature,  rather  on  the 
contrary,  is  defensive;  and  having  placed  my  feet, 
or  tUcen  ray  stand  upon  the  brood  principles  ot 
liberty  and  tbe  Constitution,  there  is  not  enough 
power  on  earth  to  drive  me  from  it.  [Great  Ap- 
plause.] 

Upon  that  broad  platform  I  have  taken  my  stand. 
I  have  not  been  awed,  or  dismayed,  or  intimidated  by 
their  words  or  encroachments;  but  I  have  stood 
there,  in  conjunction  with  patriotic  spirits,  sounding 
tbe  tocsin  of  alarm  that  the  citadel  of  liberty^as 
encroached  upon.    [Applause] 

I  sud  on  one  occasion  before,  and  I  repnat  now, 
that  all  that  was  necessary  in  this  great  struggle  was 
here,  in  the  cont«t  with  tyranny  and  despotism,  was 
for  the  atruggle  to  be  f nmoiently  audible  that  tbe 
great  mass  of  the  American  people  could  hear  the 
Btrugglo  that  was  going  on,  and  when  they  under- 
stood and  heard  the  straggle  going  on,  and  came  up, 
and  looked  in,  and  saw  who  the  eontefftants  were, 
ant  nnderatood  about  what  that  contest  was,  they 
would  settle  that  question  upon  the  aide  of  tho  Con- 
stitution and  principle,    I"  Good."] 

It  has  been  said  here  to-day,  my  faith  is  abiding 
In  the  great  mass  of  the  people.  It  is,  and  in  the 
darkest  moment  of  the  struggle,  when  tbe  clouds 
seemed  to  be  tbe  most  lowering,  my  faith  instead 
of  giving  way,  loomed  up  as  from  the  gloom  of  tbe 
cloud,  through  which  I  saw  that  all  would  be  safe  in 
the  end. 

But  tyranny,  and  despotism  I  We  all  know  that 
krranny  and  despotism  oven.  In  the  language  of 
Thomas  Jeflbrson,  can  bo  exeroisod,  and  lutercisod 
more  efi'ectually,  by  mapy  than  one.  We  have  soon 
Congress  organized;  wo  have  aeon  Congress  in  its 
advance,  step  by  step,  has  gradually  been  encroach- 
ing upon  constitutional  rights  and  violating  tbe  fun- 
damental principles  of  theUovernment,dhy  after  day, 
and  month  after  month.  We  liavo  seen  a  Congress 
that  seomed  to  forget  that  thero  was  a  Constitution 
of  the  Constitution  of  the  United  States,  that  there 
was  limits,  that  there  was  boundaries  to  the  sphere 
or  scope  of  legislation.  We  have  seen  Oingrosa  in  a 
a  miuority,  assume  to  exercise,  and  havo  exercised 
powers,  if  carried  out  and  consummated,  will  resalt 
In  despotism  or  monarchy  itself.  This  is  truth,  and 
beoanse  I  and  others  have  seen  proper  to  appeal  to 
the  country,  to  the  patriotism  and  republican  feel- 
ing of  tbe  country,  I  have  been  denounced ;  slander 
after  slander,  vituperation  after  vituperation  of  tbe 
most  virulent  character,  has  made  its  way  through 
the  press.  What  then  has  been  my  sin?  What  baa 
been  your  sinf  What  has  boon  tho  cause  of  your 
offending?  Because  you  dare  stand  by  the  Consti- 
tution of  our  fathers.    [Anplauao.] 

I  look  upon  tbe  proceoaings  of  this  convention  as 
being  more  importan  t  than  any  convention  that  ever 
sat  in  the  United  States.  [Applause.]  WhenTlook 
at  that  collection  of  oitisens  coming  together  volun- 
tarily, and  sitting  in  council,  with  ideas,  with  prin- 
ciples and  views,  commensurate  with  ail  tbe  States 
and  coextensive  with  tbe  whole  people ;  and  when  t 
contrast  it  with  a  collection  of  gentlemeu  who  were 
trying  to  destroy  tbe  country,  I  look  upon  it  as  mora 
important  than  any  convention  that  has  sat,  at  least, 
since  IViiT:  and  I'tbink  I  may  say  herb  too  that  in 
the  declarations  that  it  has  made,  which  are  equally 
important  with  the  Deolaration  ot  Independence 
itself;  and  I  here,  to-day,  pronounce  it  a  second 
declaration  of  independence.    [Groat  applause.] 

In  this  oonnection,  I  may  remark,  when  you  talk 
about  declarations  of  independence,  there  are  a  great 
many  people  in  tbe  United  States,  who  want  to  be 
free,  that  cannot  claim  exactly,  and  in  fact,  that 
they  are  free  at  this  time.  I  may  say  that  your 
address  and  the  declarations  made,  are  nothing  more 
nor  less  than  a  reaffirmation  of  the  Constitution  Of 
the  United  States.  [Great  applause.]  Yes,  I  will  go 
i'urther,  and  say  that  the  docl.iracious  that  you  have 
there  made,  and  the  princiulea  enunciated  in  that 
address,  is  a  second  proclamation  of  emancipation 
to  the  people  of  tbe  united  States  [applause;]  for 
in  the  promulgation,  in  the  proclamation  reaffirming 
these  groat  truths,  you  have  laid  down  a  platfoiTa.  a 
constitutional  platform,  upon  whicli  all  -can  make 
common  cause,  and  stand,  rallying  for  tho  restora- 
tion of  tho  States,  and  the  restoration  of  tho  Union 
without,  reference  to  whether  thoy  belong  to  this 
association,  or  this  party  or  that  party:  but  tho 
theory  is,  my  country  rises  above  party.  Upon  this 
common  ground  they  can  stand,    [Applauao.] 

Uow  many  aro  there  in  theUnitedbtatea,  that  now 
require  to  bo  free?  Thoy  have  got  shackles  upon 
their  limbs  and  are  bound,  as  tight  as  though  they 
were  in  fact  in  slavery.  Then,  I  repeat,  it  is  asecond 

eroolamation  of  emancipation  to  the  people  of  the 
nitod  States,  and  fixes  a  common  ground  upon 
whic.h  all  may  stand. 

I  nave  aaid  more  now,  Mr.  Chairman,  and  gentle- 
men of  the  committee,  than  I  intended  to  have  said; 
but,  in  this  connection,  and  in  conclusion,  let  me  ask 
this  intelligent  audience,  and  committee  hero  to-day, 
what  have  1  or  you  to  do,  other  than  the  promoUoii 
or  advancoment  nf  tho  common  weal  ?  I  am  opp&ed 
to  egotism — as  much  so  as  any  one,  but  here,  in  acou- 
versational  manner  and  in  tho  reception  of  the  pro- 


ceedings of  this  convention,  I  moat  add,  what  have 
I  to  gain,  consulting  human  ambition,  more  than  I 
have  gained,  excepting  one  thing?  My  race  is  run. 
I  have  boon  placed  hero  by  tho  Constitution  of  the 
Muntry;  and  I  may  say  here,  from  tho  lowest  to  the 
highest  position  in  the  Government,  I  have  occu- 
pied. I  passed  through  every  singlo  position  from 
alderman  in  a  village,  to  the  Presidency  of  tbe  Uni- 
ted States;  and  now,  in  standing  before  you,  don't 
yon  think  that  all  reasonable  ambition  should  be 
gratified?  If  I  wanted  p»wcr,  if  I  wanted  to  per- 
petuate my  own  power,  and  that  of  those  who  aro 
around  mo,  how  easy  would  it  have  beeu  for  me  to 
have  held  the  power  placed  in  my  hands. 

With  tho  bill  called  the  Freedmen's  Bureau,  and 
the   Army  placed  at  my  discretion,  [laughter  and 

SpplauscJ  I  could  havo  remained  at  the  capital  with 
Uy  or  sixty  millions  of  appropriations,  with  the 
machinery  to  bo  worked  by  own  hands,  with  my 
satraps  and  dcpenduits  in  every  township  and  civil 
district  in  tho  UnitcdStatcs.wheroitmight  be  neces- 
sary, with  tho  Civil  Bights  bill  coming  along  as  an 
auxiliary  [laughter]  and  all  the  other  patronage  of 
the  Government,  I  could  havo  proclaimed  myself 
dictator.  L"  That's  n  fact."]  My  pride  and  my  power 
IS,  if  I  havo  any,  to  occupy  that  position  which  re- 
tains the  power  in  thohandsof  the  people.  ["Good" 
and  applause.]  It  is  upon  them  I  have  always  relied ; 
It  is  upon  thorn  I  now  rely.  ["And  they  will  not  de- 
sert you  cither"— applause.]  And  I  repeat,  neither 
the  taunts  nor  jeers  of  Congress,  nor  of  a  subsidiicd 
and  cul  tiiinatlDg  press  can  drive  mo  from  my  purpose. 
[Applause.] 

I  acknowledge  no  superior  but  two,— my  Qod,— th* 
author  of  my  existence,  and  the  people  of  the  Uni- 
ted States.  TApplanseJ  The  one,  I  try  to  obey  all 
His  commands  as  best  1  can, compatible  with  mortal 
man;  tbe  other,  in  a  political  and  representative 
sense,  the  high  behest  of  the  people  has  always  been 
in  strict  respect,  has  always  been -obeyed  by  me. 
[Applause.] 

Mr.  Chairman,  I  have  said  more  than  I  intended 
to  say.  For  the  kind  allusions  made  in  the  address 
and  in  the  roaolhtions  or  propositions  adopted  by 
your  convention,  I  want  to  say  to  yqu  that  in  thu 
crisis,  in  this  period  of  my  public  life,  I  prize  that 
last  resolution,  more  than  all  that  has  come  to  ma. 
To  have  the  endorsement  (f  a  convention,  consti- 
tuted as  that  was,  emanating  spontaneously,  from 
tbe  f  reat  man  of  tho  people,  Iprise  it  above  consid- 
eration, and  I  trust  and  hope  my  future  conduct  will 
not  cause  the  convention  that  adopted  that  to  have 
regretted  the  assuranoe  they  have  given.  ["  Very 
sure  of  it."] 

Before  separating,  and  leaving  yon,  gentlemen  one 
and  all,  committee  and  strangers,  please  accept  my 
thanks  for  this  kind  manifestation'of  regard  and  re- 
spect thatyou  have  manifested,  on  this  ooeasion,  and 
to  one  that  feelj  so  little  entitled  to  it,  except  upon 
tho  simple  consideration  of  havinf  performed  bis 
duty. 

I  repeat  again,  as  X  have  said  in  substance,  that  I 
have,  and  aball  always  continue  to  be  guided  by  a 
conscientious  oonvictiou.  That  always  gives  me 
courage.  Tbe  Constitution  I  have  made  my  guide 
Then,  accept  my  sincere  thanks  for  this  manifesta- 
tion of  your  approbation  and  regard. 

Mr.  Manager  BUTLER,  having  concluded 
the  reading,  continaed :  I  do  not  propose,  geo- 
tlemen,  to  read  any  more  of  these  versions,  bat 
to  leave  them  here  for  any  correction  that  may 
be  desired. 

Mr.  ANTHONY.  I  offered  an  order  in 
legislative  session,  and  I  do  not  know  that  it  i< 
proper  to  call  it  ap  at  this  time.  If  not,  I 
should  like  to  repeat  it. . 

The  CHIEF  JUSTICE.  Tbe  Chief  Justice 
thinks  it  is  not  in  order  to  call  ap  any  business 
transacted  in  legislative  session. 

Mr.  CONKLING,  (to  Mf.  Anthony.) 
Offer  it  originally  now. 

Mr.  ANTHONY.  Then  I  move  that  the 
presiding  o£Scer  be  anthoriied  to  assign  a  place 
upon  the  floor  to  tho  reporter  of  the  Associated 
Press. 

Mr.  CONKLING.    A  single  reporter. 

The  CHIEF  JUSTICE.  The  Chief  Jnstice 
thinks  it  is  not  in  order  to  interrnpt  the  busi- 
ness of  the  trial  with  such  a  motion. 

Mr.  BVARTS.  General  Bdtlke,  will  you 
allow  us  to  ask  what  copies  or  versions  of  tbe 
speech  of  Augnst  18,  1866,  ;^ou  consider  in- 
cluded in  the  testimony  received?  One  has 
boGii  rftRfl 

Mr.  Manager  BUTLER.  I  consider  the 
two  copies,  one  that  Mr.  Smith  tnade,  which 
has  been  read,  and  the  corrected  version,  as 
the  substantial  copies. 

Mr.  EVARTS.     And  no  others? 

Mr.  Manager  BUTLER.  I  do  not  offer  the 
Chronicle,  not  because  it  is  not  evidence,  but 
because  I  have  the  same  thing  in  Mr.  Smith's 
report. 

Mr.  EVARTS.  Then  it  is  only  those  two, 
and  they  will  both  be  printed  as  part  of  the 
evidence  in  the  case? 

Mr.  Manager  BUTLER.    For  aught  I  care. 
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SUPPLEMENT  TO 


The  other  report  offered  \a  evidence — the 
one  revised  by  Colonel  Moore  and  published — 
is  as  follows : 

Mb. Chaibmak  and Oentlemen ofthe CouuiTTEt: 
Laoguage  is  iaad«auate  to  expresa  the  emotions  and 
Welioga  produced  by  this  occasion.  Perhaps  I  could 
•xprew  more  by  permitting  silence  to  speak  and  you 
to  inter  what  I  ought  to  say. .  I  confess  that,  not- 
withstanding the  experience  I  have  hnil^  in  public 
life,  and  the  audiences  I  have  addressed,  this  occasion 
ftnd  this  Bssemblage  are  iroll  calculated  to,  and  do 
overwhelm  me.  As  I  havesaid,  I  haveuut  laoguaee 
to  convey  adequately  my  present  feelings  and  emo- 
tions. In  listening  to  Ibc  address  which  your  elo- 
ouentand  distinguished  chairman  has  just  delivered, 
the  prooeedingsof the  Convention,  as  they  transpired, 
reuurred  to  my  mind.  Seemingly  I  partooli  of  tho 
inspiratioo  that  prevailed  in  the  Convention  when  I 
received  a  despatch  sent  by  tw'o  of  its  distinguished 
members,  oonveying  in  tornu  the  scene  which  has 
Just  been  described  of  Soutli  Carolina  and  Massa- 
•hnsetts,  arm  in  arm,  marching  into  that  vast  assem- 
bloce,  apd  thus  giving  evidence  tfaat  the  two  ex- 
tremes Bad  some  together  agaui,  and  that  for  the 
future  they  were  aniled  aatheybEid  been  in  thepast. 
for  the  preservation  of  tho  Union.  When  tho  de- 
spatch informed  me  that  in  that  vast  body  of  men, 
distinguiiihed  for  intellect  and  wisdom,  every  eye 
was  suffused  with  tears  on  beholding  the  scene,  I 
eouldnotfinishreadingtbedespatch  to  one  associated 
with  me  in  the  office,  for  my  own  feelings  overcame 
aie.    (^Applause,] 

I  think  we  may  justly  conclude  that  wo  are  moving 
under  a  proper  inspiration^  apd  that  wo  need  not  be 
mistaken  that  tho  finger  ol  an  Overruling  and  Uner- 
ring Providence  is  in  this  matter.  Tho  nation  is  in 
peril.  AVe  have  just  passed  through  a  mighty,  a 
bloody,  a  momentous  ordoul,  yet  do  not  find  ourselves 
free  from  the  difficulties  and  dangers  that  at  first 
nirroanded  us.  While  our  brave  men  have  per- 
formed their  duties,  both  officers  and  men  (Cuming 
to  Qeueral  Grant,  who  stood  at  bis  right,)  while  they 
Bavewon  laurels  imperishable,  thereare still  greater 
and  more  important  duties  to  perform:  and  while  we 
have  had  their  co-operation  in  the  licid.  we  now  need 
their  support  in  our  efforts  to  perpetuate  peace. 
[Applause.]  So  far  as  the^xecutive  l>epartment  of 
the  government  is  concerned,  the  eflort  has  been 
made  to  restore  the  Union,  to  heal  the  breach,  to 
pour  oil  into  tho  wounds  which  were  consequent 
npon  the  struggle,  and,  to  speuk  in  common  phrase, 
to  prepare  as  the  learned  and  wise  physician  would, 
a  plaster,  healing  in  character  and  oo-extensivewith 
Rewound.  [Applause.]  *Ve  thought,  and  yet  think, 
that  we  had  partially  succeeded,  but  as  the  work 
progressed,  as  reconciliation  seemed  to  be  taking 
place,  and  the  country  becoming  united,  we  found  a 
disturofuK  and  marring  clement  opposing  us. 

In  alluaiug  to  that  element  I  shall  go  no  further 
than  did  your  Convention  and  the  distinguished  gen- 
tletnan  who  has  delivered  to  mo  the  reportof  itspro- 
oeedioEs.  I  shall  make  no  reference  to  it  that  I  do 
not  believe  the  time  and  the  occasion  justify.  We 
have  witnessed  in  one  department  of  the  govern- 
ment every  elTort,  as  it  were,  to  prevent  the  restora- 
tion of  poace  and  harmony  in  the  Union.  Wo  have 
seen  hanging  upon  the  verge  of  the  government,  as 
it  were,  a  body  called,  or  which  assumes  to  be,  the 
Congress  of  the  United  States— but,  in  fact,  aCon- 
irrsss  of  only  part  of  the  States.  We  hare  seen  this 
CoDgreas  assume  and  pretend  to  be  for  the  Union, 
when  itsoverystop  and  act  tended  to  perpetuate  dis- 
union and  make  adisruption  of  theStates  inevitable. 
Instead  of  promoting  reeonciliation  and  harmony,  its 
legislation  has  partaken  of  the  character  of  penalties, 
retaliation,  and  revenge.  This  has  been  the  course 
and  the  policy  of  one  department  of  your  govern- 
ment. The  humble  individual  who  is  now  addressing 
you  stands  the  representative  of  anotherdepartment 
of  (he  government.  The  manner  in  which  be  was 
ealled  upon  to  oeonpy  that  position  t  shall  not  alludo 
to  on  this  occasion :  suffice  it  to  say  that  he  is  here 
onder  the  Constitntion  of  tho  ooan^,  and  being  here 
by  virtue  of  its  provisions,  he  takes  his  stand  upon 
that  charter  of  our  liberties  as  the  great  rampart  of 
eivil and religiens  liberty.  [Prolonged cheering.]  Hav- 
ing been  taui;ht  in  my  eaf  ly  life  to  hold  it  sacred,  and 
having  nracUced  upon  it  during  my  whole  public 
career,  1  shall  over  continue  to  reverence  theCfonsti- 
tution  of  my  Fathers  and  to  make  it  my  guide.  [Hearty 
applatue.l  I  know  it  has  been  said,  and  I  most  be 
permitted  to  indulge  in  this  remark  that  the  Exeou- 
liveDepnrtmcnt  of  tbegovernment  has  been  despotic 
and  tyrannical.  Let  me  ask  this  andience  of  distin- 
guished gentlemen  around  me  here  to-day  to  point  to 
a  vot«  I  ever  gave,  to  a  speech  I  ever  made,  to  a  single 
act  of  my  whole  public  life,  that  has  not  been  against 
tyranny  and  despotism.  What  position  have  I  ever 
occupied,  what  ground  have  I  ever  assumed,  where 
It  can  bo  truthfully  cbarsed  that  I  failed  to  advocate 
the  amelioration  and  elevation  of  the  great  masses 
of  my  countrymen?  ICrios  of  "Never,"  and  great 
'  M>pl*use.l 

oo  far  us  charges  of  that  hind  are  concerned,  I  will 
say  that  they  are  simply  intended  to  deceive  and 
delude  the  public  mind  into  the  belief  that  there  is 
some  one  in  power  who  is  usurping  and  trampling 
upon  the  rights  and  perverting  the  principles  of  tlie 
Constitution,  It  is  done  by  those  who  make  such 
•harges  for  the  purpose  of  covering  their  own  acts, 
("That's  so,"  and  applause,]  I  have  felt  it  mj;  duty, 
in  vindication  of  principle  and  the  Constitution  of 
my  country,  to  call  the  attention  of  my  countrymen 
to  these  proceedings.  When  we  come  to  examine 
who  has  been  playing  the  tyrant,  by  whom  do  we 
tnd  that  despotism  has  been  exercised  ?  As  to  my- 
self, the  elements  of  my  nature,  the  pursuits  of  my 
life,  have  not  made  me,  either  in  my  feelings  or  in 
my  praelioa,  agtressivo.  Uy  nature,  on  the  oontrary, 
ta  rather  defensive  in  itseanracter:  but  I  will  say 


that,  having  taken  my  stand  upon  the  broad  prlnoi- 
plos  of  liberty  and  the  Constitution,  there  is  nut  power 
enough  on  earth  to  drive  ^o  irom  it.  LI<oud  and 
prolonged  applause.]  Having  placed  myself  upon 
that  broad  platform,  I  have  not  been  a^ved,  dismayed, 
or  intimidated  by  either  threats  or  oncroachments, 
but  have  stood  there,  in  conjunction  with  patriotic 
spirits,  sounding  the  tocsin  of  alarm  when  1  deemed 
the  citadel  of  liberty  in  danger.  [Glroat  applause.] 
I  said  on  a  previous  occasion,  and  repeat  now,  that 
all  that  was  necessary  in  this  great  struggle  against 
tyranny  and  despotism  was,  that  the  struggle  should 
be  sufficiently  audible  for  tho  American  people  to 
hear  and  properly  understand.  They  did  hear,  and 
looking  on  and  seeiug  who  the  contestants  were  iihd 
what  that  struggle  was  about,  they  determined  that 
they  would  settle  this  (question  on  tho  side  of  the 
Constitution  and  uf  principje.  [Cries  of  "  That's  so," 
and  applause.] 

I  proclaim  here  to-day,  as  I  have  on  other  occa- 
sions, that  my  faith  is  abiding  in  the  great  mass  of 
the  people.  In  the  darkest  moment  of  thui  struggle, 
when  the  clouds  seemed  to  bo  most  lowering,  my 
faith,  instead  of  giving  Way,  loomed  up  througn  tho 
dark  cloud  far  beyond — I  saw  that  all  woold  be  safe 
in  the  end.  My  countrymen,  wo  all  know  that,  in 
tho  language  of  Thomas  Jefferson,  ''tyranny  and 
despotism  even  can  be  exeroiised  and  exerted  more 
effectually  by  the  many  thau  tho  ono."  We  have 
seen  a  Con^re^s  gradually  encroach,  stop  by  step, 
upon  constitutional  rights  and  violate,  day  after 
day,  and  mouth  after  month,  the  fundamental  prin- 
ciples of  the  Government.  (Cries  of  "Thai's  sol" 
and  applause.)  \Vb  have  seen  a  Con^o'esslhatscemed 
to  forgot*  that  there  was  a  Constitution  ofthe  Uqjtod 
States,  otid  that  there  was  a  limit  to  the  sphere  and 
scope  of  legislation.  We  have  seen  a  Congress  in  a 
minority  assume  to  exorcise  powers  which,  if  allowed 
to  be  carried  out,  would  result  in  despotic  or  mon- 
archy itself.  (Enthusiastic  applause.)  This  is  truth  ; 
and  because  others  ns  well  as  myself  have  Seen  proper 
to  appeal  to  the  patriotism  and  republican  feelingof 
the-country  we  have  been  denounced  in  the  severest 
terms.  Slander  upon  slander,  vituperation  upon 
vituperation,  of  the  most  villanous  character,  has 
made  its  way  through  the  press. 

What,  gentlemen,  has  been  ybur  and  my  sin?  WitSt 
bos  been  the  cause  of  our  offending?  Iwill  tell  you — 
daring  to  stand  by  the  Constitution  of  our  fathoj^.' 

[Approaching  Senator  JoHN80>;.]  I  consider  the 
proceedings  of  this  convention,  sir,  as  more  import- 
ant than  those  of  any  convention  that  evet  assem- 
bled in  the  United  States,  (Grcatapplause.)  When 
I  look  with  ray  mind's  eye  upon  that  collection  of 
citizens,  coming  together  voluntarily,  and  sitting  in 
council  with  ideas,  wjxh  principles  and  views  coin- 
mensurate  with  all  the  States,  and  coextensive  with 
the  whole  people,  and  contrast  it  with  the  collection 
Qjf  gentlemen  who  are  trying  to  destroy  the  country, 
Iregard  it  as  more  important  than  any  convention 
that  has  sat  at  least  since  1787.  (Kenewed  applause.) 
I  think  I  maysay  also  that  the  declarations  that  w6re 
there  made  are  eqnal  with  the  Declaration  of  Inde- 
pendence itself,  and  I  here  to-da3'  pronounce  it  a 
second  Declaration  of  Independence.  (Cries  of 
"Glorious,"  and  most  cnthudiastio  and  prolonged  ap- 
plause.) xonr  address  and  declarations  are  nothing 
more  nor  less  than  areaffirmatton  of  the  Constitution 
of  the  United  States.    (Crips  of  " Good! "  and  ap- 

Slause.)  Yes,  I  will  go  further,  and  sly  thi^t  the 
eclarations  you  have  made,  that  tho  principles  you 
havaen undated  in  your  address,  are  a  second  procla- 
mation of  emancipation  to  the  people  of  tho  United 
States— (renewed  applause) — for  in  proclaiming  and 
reproclaiming  these  great  truths  you  have  laid  down 
a  constitutional  platform  upon  which  all  can  'make 
common  cause,  and  stand  united  together  for  the  res- 
toration of  the  States  and  the  preservation  of  tho 
Government  without  reference  to  party.  The  query 
only  is  the  salvation  of  the  country,  for  our  country 
rises  above  all  party  considerations  or  influences. 
(Cries  of  "Good I"  and  applause,)  Uow  many  are 
there  in  the  United  States  that  now  retfnire  to  bo 
free?— they  have  the  shaeklM  upon  their  limbs,  and 
are  bounttas  rigidly  as  though  they  were  in  fact  in 
slavery?  I  repeat,  then,  that  yonr  declaration  is  the 
second  proclamation  of  emancipation  to  the  people 
of  tho  United  States,  and  offers  a  common  ground 
upon  which  allj>atriotscan  stand.    (Applause.) 

Mr.  Chairman  and  gentlemen:  Letmc,  in  this  con- 
nection, ask  you  what  have  I  to  gain  moTH  than  the 
advancement  of  the  pnblic  welfare?  I  am  as  much 
opposed  to  the  indulgence  of  egotism  as  anyone,  but 
hl»re,  in  a  conversational  manner,  while  formally  re- 
ceiving the  proceedings  of  this  convention,  I  may  be 
permitted  afaiu  to  ask.wbat  have  I  to  gain,  consulting 
human  ambition,  more  than  I  have  gained,  except  in 
one  thing?  Hy  race  is  nearly  mn.  I  have  been  placed 
in  the  high  omse  which  I  occupy  under  tho  Constitu- 
tion of  thooountry,  and  I  may  say  that  I  have  held, 
from  lowest  to  highest,  almost  every  position  to  which 
a  man  may  attain  in  our  Government.  I  havepossed 
through  every  position,  from  an  aldermaa  of  a  vil- 
lage to  the  Presidency  ofthe  United  States;  and 
surely,  gentlemen,  this  should  be  enough  to  gratify  a 
reasonable  ambition.  If  I  wanted  authority,  or  if  I 
wished  to  perpetnato  ni^  power,  how  easy  would  it 
have  been  to  hold  and  wield  thatwhich  was  placed  in. 
my  handsby  the  measure  called  the  "Freedmeu'sBu- 
reau  bill,"  (Laughter  and  applause.)  With  an  army 
which  it  placed  at  my  discretion  I  could  have  re- 
mained at  the  capital  of  tfio  nation,  and  with  flfly 
or  sixty  millions  of  appropriations  at  my  disposal, 
with  tho  machinery  to  l>e  worked  by  my  own  hands, 
with  my  satraps  and  dependants  in  every  town  and 
village,  and  then  with  the  "Civil  Rights  bill  "follow- 
ing as  an  auxiliary— (laughter)-  in  connection  with 
all  the  other  appliances  of  tho  Government,  I  could 
have  proclaimed  myself  Dictator  1  ("  That's  true," 
and  applause.) 

Unt,  gentlemen,  my  pride  and  ambition  have  b««n 


to  occupy  that  position  which  ntyins  til  power  tu 
the  hands  of  the  people.  (Great  cheering.)  It  is 
upon  thati  have  a[ways relied:  it  is  upon  that  Ircly 
now.  (A  veice — "And  the  people  will  not  disappoint 
yon.")  And  I  repeat,  that  neither  the  taunts  nor 
jeers  of  Congress,  nor  of  a  subsidised,  oalumuiating 
press,  can  drive  me  from  my  purpose.  (Great  ap- 
plause.) I  acknowledge  no  superior  except  my  God. 
the  author  of  my  existence,  and  the  people  of  the 
United  States.  (Prolonged  and  enthusiastic  cheer- 
ing.) For  the  one,  I  tryco  obey  all  His  commands  as 
best  I  can  compatible  with  my  poor  humanity;  for 
tho  otlior,in  apolitical  and'rcpresentative sense,  the 
high  behests  of  the  peoplo  have  always  been  re- 
spected and  obeyed  by  ine.  (Applause.)  Mr.  Chair- 
man, I  have  said  more  than  I  intended  to  say.  For 
tho  kind  allusions  to  myself  contained  in  your  ad- 
dress and  in  the  resolutions  adopted  by  the  conven- 
tion, let  me  remark  that,  in  this  crisis,  and  at  this 
period  of  my  public  life,  I  hold  above  all  price,  and 
shall  over  recur  with  feelings  of  profound  gratifica- 
tion to  thelast  resolution  containing  the  indorscmant 
of  a  convention  emscnating  spontaneously  from  the 

?reat  mass  of  the  people,  ^rust  and  hope  that  my 
Bture  ^tion  mAy  be  such  that  yon  and  too  conven- 
tion that  yan  represent  may  not  regret  the  assurance 
of  confidence  yon  have  oxpreased.  ("  We  are  sure 
of  it.")  Before  separating,  my  friends,  one  and  all, 
committee  and  strangers,  please  accept  my  sincere 
thanks  fsr  the  kind  manifestations  of  regard  and 
respect  you  have  exhibited  on  Ibis  occasion.  I  re- 
peat that  I  shall  alwa;rs  continue  to  be  guided  by  a 
conscientious  conviction  of  duty,  and  that  always 
gives  me  courage,  under  the  Ckinsiitutiou.  which  I 
nave  made  my  guide. 

.William  N,  Hudsoit  sworn  tod  examined. 

By  Mr.  Manager  Buvlki: 

Qtiation.  What  is  yoar  business? 

Anstner^  I  am  a  journalist  .b;  pccopation. 

Question.  Where  is  your  horaii? 

Anatoer.  In  Cleveland,  Ohio. 

Question.  WhatpaperdoyoubavechargeofT 

Answer.  The  Cleveland  Leader. 

Question.  Where  were  you  about  the  8d  or 
4th  of  September,  1866? 

Answer.  I  was  in  Cleveland. 

Question.  What  was  your  basinau  then? 

Answer.  I  was  then  one.  of  the  edit6rs  of  the 
Leader. 

Qttesiion.  Did  yon  hear  the  speech  that  Pres- 
ident Johnson  made  there  from  the  balcony  of 
a  hotel? 

Answer.  I  didi 

Question.  Did  yoc  report  it? 

Answeri  Idid,  with  the  assistanoe  of  another 
reporter. 

Question.  Who  is  he? 

Answer.  His  name  is  Johnson. 

Question.  Was  your  rej^ort  published  in  the 
paper  the  next  day? 

Answer.  It  was. 

Question.  Have  yon  a  copy? 

Answer.  I  have. 

Question.  Will  you  prodnee  it? 

[The  witness  produced  a  copy  ofthe  Clere- 
land  Leader  of  September  4,  1866.  ] 

Question.  Have  yon  your  originu  notes  ? 

Answer.  I  have  not. 

Question,  Where  are  th^? 

Answer.  I  cannot  telL  They  are-  ^fohably 
destroyed. 

Question.  Have  yon  tne  report  in  the'p^>er 
of  which  yoo  •'■e  the  editor,  which  was  pub- 
lished the  next  day  7 

Answer.  I  hav«  the  report  which  I  hare  sub- 
mitted. 

Question.  What  can  you  saji  as4o  the  aoen- 
racy  of  that  report? 

Answer.  It  is  not  a  verbatim  report,  except 
in  portions.  There  are  parts  of  it  which  are 
veAaiim,  and  parts  are  synopsis. 

Question.  Does  the  report  distinguish  the 
parts  which  are  not  verbatim  fxom  those  whi«h 
are? 

Answer,  It  does. 

Question.  Is  all  put  in  that  Mr.  Johiuon 
did  say  7 

Mr,  BVARTS.    He  says  not 

By  Mr.  Manager  Bvtlbr  : 

Question.  Is  anything  left  out  whictr  John- 
son said? 

Answer.  Yes. 

Mr.  EVABTS.  Do  yon  meui  the  President 
or  reporter  Johnson  7 

Mr.  STANBEBY..  Whom  do  you  mean  by 
Johnson? 

Mr.  BVARTS.  There  was  another  John- 
son mentioned. 
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Mr.  Manager  BUTLEfi.    Not  on  this  oeca- 
tiori. 
Mr.  EV ARTS.    Ye«,  reporter  Jobuson. 
Mr.  Manager  BUTLER.     I  mean  Andrew 
JobiiEou  "lost aforesaid." 

Ansteer.  The  report  leaves  oat  some  por- 
tions of  Mr.  Johnsoa's  speech;  states  them  in 
lynoptical  form. 

Quaiitm.  Is  there  anything  putia  there  that 
he  did  not  say? 

A.nswer.  There  are  words  used  which- he  did 
not  use,  in  stating  the  substance  of  what  he 
said.  There  is  nothing  substanlially  stated 
that  he  did  not  state. 

QueaHon.  When  was  that  report  prepared  by 
yourself? 

Attawer.  It  was  preparedjon  the  evening  of 
the  delivery  of  the  speech. 

Question.  Did  you  see  it  after  it  was  printed  ? 

Atuteer.  I  did. 

Question.  Did  you  examine  it? 

Antwer.  I  did. 

Queslion.  Now,  sir,  what  can  you  say  as  to 
the  accuracy  of  the  report  wherever  the  words 
are  professed  to  be  gir^n? 

Antwer.  To  the  beat  of  my  remeiibraiiee  it 
is  accurate. 

Quaiion.  Yoa  aow  believe  it  to-  be  aoeu- 
rate? 

Aanoer.  I  do. 

Quetiion.  How  far  do  yen  say  it  is  aecurat« 
where  substance  is  professed  to  be  given  7 

Antwer.  It  gives  the  substance — the  sense 
wilhont  the  words. 

Question.  Taking  the  ^noptical  part  and 
the  verbatim  part^does  the  whole  give  the  sub- 
stance of  what  he  said  on  that  ociMsion? 

Antwtr.  It  doe&> 

Question.  By  way  of  illustration  of  what  I 
mean,  take  this  part:  "Haven't  you  got  the 
court  ?  Haven' t  you  got  the  Attorney  General  ? 
Who  is  your  Chief  J  ustice  ?"  Is  that  the  synop- 
tical part  or  is  that  the  v^batim  part? 

Answer.  That  is  part  of  the  eerbatim  report. 

Mr.  Manager  BUTLER,  (to  the  counsel  for 
the  respondent )  I  propose  now,  gentlemen, 
to  put  this  in  evidence. 

Mr.  EVARTS.  We  will  cross-canine  him 
before  yon  put  the  paper  in  evidence. 

Mr.  Manager  BOTLBB.    Yes,  sir. 

Cross- examined  by  Mr.  Evabts  : 

Question.  Mr.  Hudson,  was  this  newspaper 
that  you  edited  and  for  which  you  reported  of 
the  politics  of  the  President  or  of  the  opposite 
opinion? 

Answer.  It  was  Republican  in  politics. 

Queslion.  Opposite  to  the  views  of  the  Pres- 
ident, as  you  understood  them? 

Answer.  It  was. 

Question.  At  what  time  was  this  speech 
made? 

Answer.  On  the  3d  of  September,  1860. 

Question.  At  what  hour  oTthe  da^? 

Answer.  About  nine  in  tlie  evening. 

QuestUm.  It  commenced  then? 

Answer.  It  commenced. 

Question.  When  did  it  conclude  7 

Answer.  I  think  about  a  qui^rter  before  ten. 

Question.  And  was  there  a  large  crowd 
there? 

Answer.  There  was. 

Question.  Of  the  people  of  Cleveland? 

Attawer.  Of  the  people  of  Cleveland  and  sur- 
rounding towns. 

Question.  Was  this  balcony  from  which  the 
President  spoke  also  crowded  7 

Answer.  Yes. 

Question.  And  where  were  vou? 

Answer.  I  was  upon  the  balcony. 

Question.  What  conven  ience  or  arraugemeBt 
had  yoa  for  taking  notes  ? 

Answer.  I  took  my  notes  upon  my  knee  as 
I  sat. 

Question.  Where  did  you  get  light  from  7    . 

Answer.  From  the  gas  above. 

Question.  At  what  time  that  evening  did  yon 
begin  to  write  oot  your  notes? 

.^Insieer.  To  the  best  of  my  remembrance 
about  eleven  o'clock. 

Question.  And  when  did  yon  finisb  7 


Answer.  Between  twelve  and  one. 

Question.  And  when  did  it  go  to  press? 

Atiswer.  About  tliree  o'clock  in  the  morning 
— between  three  and  four. 

Question.  Did  you  write  the  synoptical  parts 
from  your  notes,  or  from  your  recollection  of 
the  drift  of  the  speech? 

Answer.  From  my  notes. 

Question.  You  added  nothing,  yoa  think, 
to  the  notes? 

Answer.     Nothing. 

Question.  But  you  did  not  produce  all  that 
was  in  the  notes 7    Is  that  it?. 

Answer.^  I  did  not. 

Question.  You  omitted  wholly  some  parts 
that  were  in  your  notes,  did  you  not  ? 

Answer.  I  endeavored  to  give  the  substance 
of  all  the  President  said. 

Question.  You  mean  the  meaning,  do  yon 
not  ? 

Answer.  The  meaning. 

Question.  As  you  understood  it? 

Answer.  As  I  understood  it.  . 

Question.  That  is  the  drift  of  it? 

Antwer.  Exactly. 

Question.  T%at  is  what  you  mean  exactly. 
You  think  you  meant  to  give  the  drift  of  the 
whole  that  you  did  not  report  verbatim  t 

Answer.  Yes. 

Question.  Did  you  not  leave  out  any  of  "the 
drift?" 

Answer.  Not  intentionally. 

Question.  But  actually  7 

Ansieer.  Not  to  my  remembrance. 

Questioii.  Have  you  ever  looked  to  see  ? 

Ansicer.  1  have  not  compared  the  speech 
with  any  full  report  of  it. 

Question.  Nor  with  your  notes? 

Answer.  I  did  subsequently  compare  the 
speech  with  my  notes. 

Question.  Do  you  me^n  this  drift  part? 

Answer.  I  mean  to  say  that  I  compared  the 
speech  as  reported  here  with  my  notes. 

Question.  I  mean  the  part  that  is  synoptical ; 
did  you  compare  that  with  your  notes  ? 

Answer.  1  did. 

Question.  When? 

Answer.  On  the  next  day,  and  I  have  had 
occasion  to  refer  to  it  several  times  since. 

Question.  When  did  your  notes  disappear? 

Answer.  In  the  course  of  a  few  weeks.  They 
were  not  preserved  at  all. 

Question.  Are  you  sure,  then,  that  ;^oa  ever 
compared  it  with  your  notes  after  the  immedi- 
ately following  day  7 

Answer.  I  am. 

Question.  Did  you  destroyyour  notes  inten- 
tionally? 

^lruir«r.  I  did  not. 

Question.  Where  are  they  ? 

Answer.  I  cannot  tell. 

Question.  In  regard  to  the  part  of  the  speech 
which  you  say  you  reported  verbatim,  did  you 
at  any  time,  attet  writing  it  out  that  night, 
compare  the  transcript  with  the  notes  7 

Antwer.  I  did. 

Question.  For  the  purpose  of  seeing  that  it 
was  accurate  ? 

Answer.  I  did. 

Question.  When  was  that  7 

Answer.    That  was  on  the  next  day. 

Question.  With  whose  assistance? 

Answer,  I  think  without  assistance,  to  the 
best  of  my  remembrance. 

Qtteslion.  Did  you  find  any  changes  neces- 
sary? 

Answer.  There  were  typographical  errors 
in  the  reading  of  the  proof.  There  Were  no 
material  errors. 

Question.  But  were  there  no  errors  in  your 
transcript  from  the  notes  7 

Answer.  I  may  have  misapprehended  the 
question.  I  did  not  compare  my  mannscript 
transcript ;  I  compared  the  speech  as  printed. 

Question.  With  what? 

Answer.  With  my  notes. 

Queslion.  That  was  not  my  question  ;  but 
you  say  you  did  compare  the  speech  as  printed 
with  your  notes,  and  not  with  your  transcript? 

Ansteer.  Not  with  the  transcript. 

Question.  Did  you  find  that  there  were  no 


errors  in  the  print  as  compared  with  the  ori" 
ginal  note's  7 

Answer.  There  wore  some  typographical 
errors. 

Question.  No  others  ? 

Anttoer.  No  others  to  the  best.of  my  remem- 
brance. 

Question,  Not  a  word? 

Answer.  I  remember  no  others. 

Question.  Were  there  any  others  7 

Answer.  Not  that  I  remember. 

Qtiestion.  Are  you  prepared  to  say  that  yon 
observed  in  comparing  your  printed  paper  of 
that  morning  with  your  phonographic  notM 
that  the  printed  paper  was  absolutely  accurate? 

Answer.  My  notes  were  not  phonographic. 

Question.  What  are  they? 

Antwer.  Thejr  were  made  in  writing. 

Question.  Written  oat  in  long-hand? 

Answer.  Yes. 

Question.  Do  yon  mean  to  say,  sir,  that  yon 
can  write  out  in. long- hand,  word  for  word, 
a  speech  as  it  comes  from  the  mouth  of  a 
speaker? 

Answer.  I  mean  to  say  that  in  this  instcino* 
I  did  parts  of  the  speech. 

Question.  Then  yon  did  not  even  have  notes 
that  were  verbatim  except  for  part  of  the 
speech  7 

Antwer,  That  was  all. 

Question.  And  then  yon  made  your  synopsis 
or  drift  as  it  went  along? 

Answer.  Yes. 

Question.  How  and  npon  what  rule  did  yon 
select  the  parts  that  ^ou  should  report  accu- 
rately and  those  of  whioh  you  should  give  "  tba 
drift?" 

Answer.  Whenever  it  was  possible  to  report 
accurately  and  fully,  I  did  so.  When  I  was 
unable  to  keep  up  with  the  speaker  I  gave  the 
substance  as  I  could  give  it.  There  were  times 
during  the  speech  when,  owing  to  the  slowness 
with  which  the  speaker  spoke  and  the  interrup- 
tions, a  reporter  was  able  to  keep  up  wriUng  in 
long-hand  with  the  remarks  of  the  President. 

Question.  Then  that  is.  your  report  of  his 
speech  ? 

Atiswer.  It  is. 

Question.  Not  by  the  aid  of  phou<^raphy  or 
short-hand? 

Answer.  No. 

Question.  Did  yon  abbreviate  or  write  in  full 
the  words  that  you  did  write? 

Answer.  I  abbreviated  in  many  instances. 

Question.  Do  you  remember  that? 

Answer.  I  do. 

Question.  Can  yon  give  us  an  instance  of  one 
of  your  abbreviations  that  is  now  written  out 
here  in  full? 

Answer.  I  cannot. 

Question.  Yon  pannot  recall  one? 

Answer.  I  cannot 

Question.  Now,  sir,  without  any  printed 
paper  before  you,  how  much  of  President 
Johnson's  speech,  as  made  at  Cleveland  on 
the  3d  of  September,  can  you  repeat? 

Answer.  I  can  repeat  none  of  it. 

Question.  None  whatever  7 

Answer.  Verbatim,  none. 

Question.  Do  you  think  you  could  give  "the 
drift"  of  some  of  it  7 

Attswer.  I  think  I  might 

Questunt.  As  you  understand  it  and  remem- 
ber it? 

Answer.  Yes,  sir. 

Question.  Do  you  mean  to  be  understood 
that  yon  wrote  down  one  single  sentence  of 
the  President's  speech,  word  for  word,  as  il 
came  from  his  mouth  7 

Atuwer.  I  do. 

Qxieition.  Will  you  point  out  anywhere  any 
such  sentence? 

Answer.  The  sentences  which  were  read  by 
the  Manager  were  Ivritten  out  word  for  word. 

Question,  Those  three  questions  which  ha 
read  7  Now,  do  you  mean  to  say  that  any  ten 
consecutive  lines  of  the  printed  report  of  yonr 
newspaper  you  wrote  down  in  long- hand,  word 
for  word,  as  they  came  from  the  President's 
month? 

Answer.  I  cannot  tell  how  much  of  it  I  wrota 
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down  at  this  distance  of  time.  It  is  my  im- 
pression, however,  that  there  were  as  much  as 
that,  and  more. 

Queslion.  Can  yon  say  anything  more  than 
this,  tbat  you  intended  to  report  as  nearly  as 
y  oil  could  and  as  well,  under  the  circumstances, 
without  the  aid  of  short-hand  faculty,  what  the 
President  said  ? 

Answer.  I  can  say,  in  addition  to  that,  that 
there  are  parts  of  this  speech  which  were  re- 
ported as  be  said  them. 

Question.  From  pVesent  memory? 

Ansicer.  From  memory  of  the  method  in 
wliich  those  notes  were  taken. 

Question.  What  parts  can  you  so  state?  As 
to  all  tbat  purports  to  be  verbaiim&Te  yon  ready 
so  to  swear? 

Answer.  I  cannot  swear  that  it  is  the  abso- 
lute language  in  all  cases.  I  can  swear  that  it 
is  an  accurate  report. 

Question.  What  do  yon  mean  by  an  accurate 
report,  and  not  an  absolute  report? 
•  Amuxr.  I  mean  to  say  a  report  which  gives 
the  general  form  of  each  sentence  as  it  was 
uttered,  perhaps  varying  in  one  or  two  words 
occasionally. 

Question.  I  asked  you  just  now  if  you  could 
say  any  more  than  that  you  intended  to  report 
as  well  as  you  could  under  the  circumstances 
in  which  you  were  placed  and  without  the  aid 
of  short- hand  faculty? 

Answer.  I  can  say  in  addition  to  that,  that 
there  are  portions  of  this  which  are  reported 
verbatim. 

Question.  Now,  I  want  yon  to  tell  me  whether 
all  that  purports  to  be  verocUim  is,  in  your  mem- 
ory and  knowledge,  accurately  reported? 

Answer.  It  is  accurately  reported ;  I  should 
not  say  with  absolute  accuracy. 

Question.  The  whole? 

Answer.  Yes,  sir. 

Question.  Now,  in  regard  to  the  portion  of 
the  speech  that  yon  did  not  profess  to  report 
verbatim,  what  assurance  have  you  that  you 
did  not  omit  some  part  of  the  speech? 

Answer.  There  ase  portions  which  are  not 
given  with  entire  fullness;  but  the  substance 
and  meaning  in  all  cases  I  intended  to  give. 

Question.  What  assurance  have  you  that 
some  portions  of  the  speech  are  not  omitted 
entirely  from  your  synoptical  view? 

Answer,  I  was  able  to  take  notes  of  qearly 
every  sentence  nttered  by  the  President,  and  I 
am  confident  tbat  I  did  not  fail  to  take  notes 
of  at  least  any  paragraph  of  the  report. 

Quation.  Any  paragraph  of  the  speech! 
Tbat  is  to  say,  you  are  confident  that  nothing 
that  would  have  been  a  paragraph  after  it  was 
printed  was  left  out  by  you  7 

Answer.  Yes,  sir. 

Question.  He  did  not  speak  in  paragraphs, 
did  he? 

Answer.  Of  conrse  not. 

Question.  You  are  sure  you  did  not  leave 
out  what  would  be  the  whole  of  a  paragraph ; 
did  you  leave  out  what  would  be  half  of  a 
paragraph? 

Anstcer.  I  endeavored  to  state  the  substance 
of  tlie  President's  remarks  on  each  subject 
which  he  took  up. 

Question.  That  is  the  result;  that  you  in- 
tended to  state  the  substance  of  his  remarks 
on  each  subject  that  he  took  up? 

Answer.  Yes,  sir. 

Question.  And^ou  supposed  that  yon  did  so? 

Answer.  Yes,  sir. 

Question.  Now,  was  this  synoptical  report 
that  you  wrote  out  anything  but  vour  original 
notes  that  you  wrote  out  that  night? 

Answer.  Condensed  from  them. 

Question.  Condensed  from  yonr  original 
notes? 

Answer.  Yes,  sir. 

Question.  Thatistosay,  yonr  original  synop- 
tical view,  as  written  down,  was  again  reduced 
in  a  shorter  compend  by  yon  tbat  night? 

Answer.  The  part  of  the  speech  so  reported. 

Question.  And  still  yon  think  that  in  this 
last  analysis  you  had  the  whole  of  the  Presi- 
dent's speech? 

Answer.  I  endeavored  to  state  his  meaning. 


Question.  Now,  can  yon  pretend  to  sapr,  sir, 
that  in  respect  to  any  of  that  portion  of  your 
report  it  is  presented  in  a  shape  in  which  any 
man  should  be  judged  as  coming  from  his  own 
month  ? 

Mr.  Manager  BUTLER.  Stop  a  moment 
I  o^ect  to  the  question. 

Mr.  EVARTS.  It  is  as  a  test  of  his  accuracy. 

Mr.  Manager  BUTLER.  Yon  may  ask  him 
how  accurate ;  I  do  not  object  to  that ;  but' 
whether  he  thinks  the  man  should  be  judged 
upon  it  is  not  a  proper  question. 

Mr.  EVARTS.  I  ask  him  if  he  professes 
to  state  in  this  synoptical  portion  of  the  printed 
speech  made  by  him  it  is  so  produced  as  to 
be  properly  judged  as  having  come  from  the 
mouth  of  the  speaker? 

The  WirxEss.  I  can  only  say  that  it  gives, 
to  the  best  of  my  belief,  a  fur  report  of  what 
was  seen. 

Question,  In  your  estimate? 

Answer.  In  mv  estimate. 

Question,  And  view? 

Answer,  And  belief. 

Question.  Yon  spoke  of  a  reporter  John- 
son, who  took  part  as  I  understand  you,  iu  this 
business ;  what  part  did  he  take  ? 

Answer.  He  also  took  notes  of  the  speech. 

Question.  But  independently  from  you  ? 

Answer.  Independently  of  me. 

Question.  But  the  speech  as  printed  in  yonr 
paper  was  made  from  yonr  notes,  not  from  bis  7 

Answer,  From  mine  with  the  assistance  of 
his? 

Question,  Then  yon  brought  his  in  also  7 

Answer.  Yes,  sir. 

Question.  You  condensed  and  mingled  the 
reporter  Johnson's  report  and  your  own,  and 
produced  this  printed  result? 

Answer.  I  did. 

Question.  What  plan  did  Johnson  proceed 
with  in  giving  the  drifl  or  effect  of  the  Presi- 
dent's speech  7  Do  yon  know  7 

Answer,  Johnson  took  as  full  notes  as 
possible. 

Qttestion.  As  possible  for  him?_ 

Answer.  As  mil  notes  as  possible  for  him 
of  the  President's  speech. 

Question.  How  much  of  this  report,  or  how 
much  of  this  analysis  or  estimate  of  what  the 
President  said  was  made  out  of  your  notes  and 
how  much  out  of  Johnson's? 

Answer,  The  substance  of  the  report  was 
made  from  my  notes,  the  main  portion  of  it. 

Question,  What  as  to  the  rest? 

Answer.  Wherever  Mr.  Johnson's  notes 
were  fuller  than  mine  I  used  them  to  correct 
mine. 

Question,  Was  that  so  in  many  instances? 

Anstoer.  That  was  not  so  in  a  majority  of 
instances. 

Question,  But  in  a  minority? 

Answer,  In  a  minority. 

Question.  A  considerable  minority? 

Aiwoer.  Considerable. 

Question.  Did  Johnson  write  long-hand,  too? 

Answer,  Yes. 

Question,  What  connection,  had  Johnson 
with  yon  or  the  paper? 

Atiswer,  He  was  the  reporter  of  the  paper. 

Question.  Was  there  no  phonographic  re- 
porter to  take  down  this  speech? 

Answer.  There  was  none  for  our  paper. 
There  were  reporters  present,  I  believe,  for 
other  papers,  but  I  cannot  swear  to  that  of 
my  own  knowledge. 

Mr.  EVARTS.  We  submit  upon  this,  Mr. 
Chief  Justice 

Mr.  Manafjer  BUTLER.  Wait  for  a  moment. 
I  have  not  yet  got  through  with  the  witness. 

Mr.  EVARTS.     Go  on,  sir. 

Reexamined  by  Mr.  Manager  Bctlrr  : 

Question.  You  have  been  asked,  Mr.  Hud- 
son, about  the  crowd  and  about  the  manner  in 
which  you  took  the  speech ;  were  there  con- 
siderable interruptions? 

Answer.  There  were. 

Question.  Were  there  considerable  pauses 
by  the  President  from  step  to  step  in  his 
speech? 


Answer,  There  were;  and  necessary  pauses. 

Question.  Why  "  necessary?" 

Answer.  Because  of  the  interruptions  of  the 
crowd. 

Question.  Was  the  crowd  a  noisy  one  7 

Answer.  It  was. 

Question.  Were  they  bandying  back  atid 
forth  epithets  with  the  President  7 

Mr.  BVARTS:  We  object  to  that  The 
question  is  what  was  said. 

Mr.  Manager  BUTLER.  I  do  not  adopt  that 
question.  I  will  repeat  my  question  whether 
epithets  were  thrown  back  ana  forward  between 
the  President  and  the  crowd. 

Mr.  BVARTS  and  Mr.  CURTIS.  We  object 
to  the  question.  The  proper  question  is  what 
was  said. 

Mr.  Manager  BUTLER.  That  is  yonr 
question. 

Mr.  EVARTS.  The  question-as  ptit  is  lead- 
ing and  assuming  a  stale  of  f^ts.  It  is  asking 
if  they  bandied  epithets.  Nobody  knows  what 
"bahdying"-'  is,  or  what  "epithets"  are. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Do  you  know  what  bandying  means,  Mr.  Wit- 
ness? Do  yon  not  know  the  meaning  of  the 
word? 

Mr.  CURTIS.  I  suppose  our  objection  is 
first  to  be  disposed  of,  Mr.  Chief  Justice. 

Mr.  Manager  BUTLER.  I  wanted  to  see 
whether,  in  the  first  place,  I  had  got  an  intel- 
ligible English  word.  However,  I  withdraw 
the  question.  [A  pause.]  My  proposition  is 
this,  sir;  it  is  not  to  give  language    ■ 

Mr.  EVARTS.  There  is  no  objection  if  yon 
have  withdrawn  your  question. 

Mr.  Manager  BUTLER.  I  have  not  I  have 
only  withdrawn  the  question  as  to  the  meaning 
of  a  word  which  one  of  the  counsel  for  the 
President  did  not  understand.  I  was  about, 
sir,  stating  the  question.  In  Lord  George  Gor- 
don's case,  when  he  was  upon  trial,  as  yonr 
honor  will  remember,  the  ones  of  the  crowd 
were  allowed  to  be  put  in  evidence  as  cries, 
though  it  was  objected  that  they  could  not  be 
put  in  evidence.  Bat  that  question  precisely 
18  not  raised  here  because  I  am  now  upon  the 
point,  not  of  showing  what  was  said,  not  re- 
peating language,  but  of  showing  what  was 
said  'and  done  by  way  of  intermption.  I  am 
following  the  line  of  cross-examination  which 
was  opened  to  me.  It  was  asked  what  inter- 
ruptions there  were;  whether  there  wag  a 
crowd  there ;  how  far  he  was  interrupted ;  how 
far  he  was  disturbed.  If  the  President  stopped 
in  the  midst  of  a  speech  to  put  back  an  epi- 
thet which  was  thrown  to  him  from  the  crowd, 
and  if  the  crowd  was  answering  back  and  he 
replying,  if  they  were  answering  backward  and 
forward,  a  man  could  very  well  write  down  in 
long-hand  what  he  had  just  said. 

Mr.  EVARTS.  The  witness  stated  that 
there  were  interruptions. 

Mr.  Manager  BUTLER.  And  I  am  follow- 
ing that  up. 

Mr.  EVARTS.  That  is  the  only  point  of 
your  inquiry. 

Mr.  Manager  BUTLER.  I  asked  the  na- 
ture of  them  to  know  whether  they  would  be 
likely  to  disturb  a  speaker  and  make  him 
pause. 

Mr.  EVARTS.  The  question  to  which  wo 
objected  was,  "  Was  there  a  bandying  of  epi- 
thets backward  emd  forward  between  tlie  Pres- 
ident and  the  crowd?" 

The  CHIEF  JUSTICE.  The  honorable 
Manager  will  be  good  enough  to  reduce  hia 
question  to  writing. 

Mr.  Manager  BUTLER.  I  will  not  stop  to 
do  it  in  that  form  ;  but  I  will  put  it  in  another 
shape.  [To  the  witness,]  What  was  said  br 
the  crowd  to  the  President,  and  what  was  said 
by  the  President  to  the  crowd? 

Answer.  The  President  was  Creqnently  in- 
terrupted by  cheers,  by  'hisses,  and  hj^  cries 
apparently  from  those  opposed  to  him  in  the 
crowd. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
You  have  the  right  to  refresh  vour  memory  bw 
any  memorandum  which  you  have,  or  copy  Of 
memorandom  made  at  the  time. 
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k  copy. 

Mr.  Manager  BUTLER.  Yes,  sir,  any  copy 
of  a  memorandam  which  you  know  is  a  copy 
made  at  the  time ;  and  state,  if  you  please,  what 
kind  of  epithets  passed. 

[The  witness,  placing  a  newspaper  before 
him,  was  abont  to  read  therefrom.] 

Mr.  EVARTS.  We  do  not  regard  the  news- 
paper as  a  memorandum  made  lit  the  time. 

Mr.  Manager  BUTLER.  He  may  refer 
to  it. 

Mr.  EVABTS.  Oar  objection  is  that  it  is 
not  a  memorandam. 

Mr.  Manager  BUTLER.  We  may  as  well 
have  that  settled  at  once,  if  it  is  to  be  done. 
When  a  man  sa^,  "I  wrote  down  the  best  I 
could,  and  put  it  m  type  within  four  hours  of  that 
time,  and  I  know  it  was  correct,  for  I  examined 
it,"  I  insist  that  on  every  rule  of  law  in  every 
eonrt  where  any  man  ever  practiced  that  is  a 
memorandum  by  which  the  witness  may  refresh 
his  recollection. 

The  CHIEF  JUSTICE.  Do  thfe  counsel 
for  the  President  object  to  the  proof  of  the 
loss  of  the  original  notes? 

Mr.  EVARTS.  We  do  not  on  this  question. 
This  witness  is  to  speak  by  his  recollection  if 
he  can ;  if  he  cannot  he  is  allowed  to  refresh 
it  by  the  presence  of  a  memorandam  which  he 
made  at  the  time. 

Mr.  Manager  BUTLER.  We  deny  that  to 
be  the  rule  of  law.  It  may  be  by  any  memo- 
randum which  was  correct  at  the  time  to  his 
knowledge.  On  this  point  I  am  not  without 
•.othoritjr.  In  Starkie  on  Evidence  is  a  refer- 
ence to  a  case  in  2  Adolphus  and  Ellis,  210, 
where  it  was  said: 

"  Id  many  easn,  anoh  as  wb«r«  an  agent  hu  been 
employed  to  nSake  a  plan  or  map  and  has  lost  the 
iteniB  of  aotnal  admeaanrement,  all  be  Oiin  state  is 
that  the  plaa  or  map  is  oorreet,  end  has  been  con- 
structed from  materials  which  be  knew  at  the  time 
to  be  true." 

He  has  then  a  right  to  use  the  map  or  plan 
which  he  made  afterward,  having  lost  bis  field- 
notes,  to  refresh  his  memoryj  saying  he  knew 
them  to  be  true..  If  the  witness  puts  down 
these  cries  at  the  time  aqd  these  interruptions 
and  these  epithets,  and  he  is  willing  to  state 
that  be  knows  them  to  be  true,  because  he 
copied  them  off  from  his  original  notes,  which 
he  has  not  now,  he  has  a  right  to  refresh  his 
ntemory  by  that  oopy.  I  read  again  from 
Starkie: 

"  If  the  witness  be  oorreet  in  that  whioh  he  posi- 
tively states  from  present  recollection,  namely,  that 
at  a  prior  time  he  bad  a  perfect  reoolleotion,  and 
hkvinc  that  recollection,  truly  stated  it  in  the  docu- 
ment produced  in  writing,  tbouch  its  eontonts  are 
thus  bat  mediately  proved,  mnstoe  true." 

Mr.  EVARTS.     If  he  presently  recollects. 

Mr.  Manager  BUTLER.  The  question  now 
is  opon  his  using  that  memorandum  to  refresh 
that  recollection.  We  capoot  be  drawn  from 
tile  point. 

The  CHIEF  JUSTICE.  The  honorable 
Manager  will  please  reduce  his  question  to 
writing. 

Mr.  Manager  BUTLER,  having  reduced  the 
question  to  writing,  read  it  as  follows : 

Qnation.  I  desire  to  refresh  your  recollection  fnta 
any  oMmorandam  made  by  you  at  or  near  the  time 
which  you  have,  which  you  know  to  be  correct,  and 
fh>m  that  state  what  was  said  by  the  crowd  to  the 
President  and  what  he  said  to  the  crowd  1 

Mr.  EVARTS.  That  question  I  do  not 
object  to. 

Mr.  Manager  SUTLER,  (to  the  witness.) 
Look  at  the  memorandum  and  go  on. 

Mr.  EVARTS.  That  is  not  a  memorandam ; 
it  is  a  newspaper. 

The  CHIEF  JUSTICE,  (to  the  witness.) 
Is  that  a  memorandum  made  by  you  at  the 
time? 

Tba  WiTSBSS.  This  is  a  copy  of  a  memo- 
randum made  by  me  at  the  time. 

The  CHIEF  J  USTICE.  Are  the  notes  from 
which  you  made  that  memorandam  lost? 

The  WiTKESs.    They  are. 

The  CHIEF  JUSTICE.  You  may  look  at 
it  unless  there  is  some  objection  on  the  part 
at  some  Senator. 

Mr.  JOHNSON.    Mr.  Chief  Jwtice,  I  do 


not  understand  the   question  asked  by  the 
Manager. 

Mr.  Manager  BUTLER.  I  do  not  under- 
stand the  counsel  for  the  President  as  ob- 
jecting. 

Mr.  JOHNSON.  I  am  not  objecting  at  all  j 
I  only  want  to  know  what  the  question  is. 

The  CHIBP  JUSTICE.  It  is  inquired  on 
the  part  of  the  Managers  what  interruptions 
there  irere,  and  the  witness  is  ^requested  to 
look  at  a  memorandam  made  at  the  time  in 
order  to  refresh  his  memory.  Of  that  mem- 
orandum he  has  no  copy,  but  he  made  one  at 
the  time,  and  it  is  lost,  The  Chief  Justice 
rules  that  he  is  entitled  to  look  at  a  paper 
whidh  he  knows  to  be  a  true  copy  of  that  mem- 
orandum. If  there  is  any  objection  to  that 
ruling,  the  question  will  be  put  to  the  Senate. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Go  on  now,  sir,  beginning  at  the  beginning. 

The  Witness,  (with  a  newspaper  before 
him.)  The  first  interruption  of  the  President 
by  the  crowd  occurred  on  his  referring  to 

Mr.  EVARTS.  Mr.  Chief  Justice,  we  un- 
derstand the  ruling  of  the  court,  to  which  of 
coarse  we  submit,  that  the  witness  is  allowed 
to  refresh  himself  by  looking  at  a  memorandam 
made  at  the  time,  which  this  is  considered 
equivalent  to,  and  thereupon,  state  from  his 
memory,  thus  refreshed,  what  occurred.  He 
most  swear  from  memory  refreshed  by  the 
memorandum,  and  not  by  reading  the  memo- 
randum. 

Mr.  Manager  BUTLER.  He  may  read  the 
memorandam  to  refresh  his  memory  and  then 
testify 

Mr.EVARTS.  Yes,  sir ;  but  not  to  read 
it  aloud  to  us. 

The  CHIEF  JUSTICE,  (to  the  witness.) 
Look  at  the  memorandum  and  then  testify. 

Mr.  Manager  BUTLER.  You  may  read  it 
if  you  please. 

The  Witness.  '^The  ^rst  interruption  of  the 
President  pccurred  when  he  referred  to  the 
name  of  General  Grant.  He  said  that  a  large 
number  in  the  crowd  desired  to  see  General 
Grant,  and  to  hear  what  he  had  to  say,  where- 
upon there  were  three  cheers  given  for  General 
Grant.  The  President,  went  on,  and  the  next 
interruption  occurred  when  he  spoke  of  his 
visit,  and  alluded  to  the  name  of  Stephen  A. 
Douglas,  at  which  there  were  cheers.  Thenext 
serious  interruption  occun-ed  at  the  time  that  the 
President  used  this  language:  "I  was  placed 
upon  that  ticket, "  the  ticket  for  the  Presidency, 
"  with  a  distinguished  citizen  now  no  more ;" 
whereupon  there  were  cries,  "It's  a  pity:" 
"  Too  bad  ;"  "  Unfortunate."  The  President 
proceeded  to  say,  ' '  Yes,  I  know  there  are  some 
who  say  "unfortunate. 

Mr.  EVARTS  and  Mr.  CURTIS.  That  will 
not  do. 

Mr.  Manager  BUTLER.  What  was  then 
done  by  the  crowd? 

The  Witness,  (consulting  the  newspaper.) 
The  President  went  on  to  say  that  it  was  unfor- 
tunate for  some  that  God  rules  on  high  and 
deals  in  rnstice.  and  there  Were  then  cheers. 

Mr.  EVARTS.  Mr.  Chief  Justice,  the  point 
made  by  the  learned'  Manager  was  this,  that 
in  following  his  examination  of  this  witness, 
in  order  to  prove  that  he  had  times  and  chances 
to  write  out  in  long-hand  what  the  President 
had  said,  he  could  show  that  there  were  in- 
terruptions of  space.  That  is  the  whole  matter 
M  I  understand  it,  and  now  he  is  reading  the 
President's  speech,  which  is  not  yet  in  evidence, 
nor  permitted  to  be  given  in  evidence,  as  a  part 
of  the  question  whether  therewere  interrup- 
tions or  not  to  allow  him  to  write  it  out. 

Mr.  Manajjer  BUTLER.  He  is,  I  under- 
stand, not  giving  the  President's  speech,  but 
he  is  giving  snch  portions  only  as  show  where 
the  interruptions  come  in,  because  he  has 
skipped  long  passages.  Now,  when  we  com- 
pare these  interruptions  with  that  which  he 
took  accurately,  we  shall  see  how  he  had  time 
to  take  verbatim  certain  portions  of  the  speech. 
We  go  on  unless  stopped. 

The  CHIBP  JUSTICE,  (to  tiie  witness.) 
The  witness  will  look  at  the  memorandam,  and 


ifien  testify  as  well  as  he  can  from  his  present 
recollection. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Go  on,  sir,  from  where  you  left  off. 

The  Witness.  The  next  interruption  oc- 
curred where  the  President  remarked  that  if 
his  predecessor  had  lived 

Mr.  EVARTS.  The  question  is  of  the  in- 
terruption and  its  duration  and  form,  not  of 
its  being  when  the  President  said  this  or  that, 
or  what  he  said. 

Mr.  Manager  BUTLER.  I  beg  your  par- 
don. I  put  the  question,  and  it  was  expressly 
said  there  was  no  objection  to  it,  "  What  did 
the  President  say  to  the  crowd  and  what  did 
the  crowd  say  to  the  President?"  That  was 
not  objected  to, but  it  was  said,  "That  is  what 
we  want."  I  put  it  in  writing,  and  the  writing 
is  on  the  desk,  that  Iwantwhat  the  crowd  said 
to  the  President  and  what  the  President  said 
to  the  crowd.  That  was  not  objected  to.  [To 
the  witness.]    Go  on,  sir. 

The  Witness.  When  this  remark  was  made 
the  crowd  responded  "Never,"  "  Never,"  and 
gave  three  cheers  for  the  Congress  of  the  Uni- 
ted States.  The  President  went  on:  "I  came 
here  as  I  was  passing  along,  and  having  been 
called  upon  for  the  purpose  of  exchanging 
views  and  ascertaining  if  we  could" 

The  CHIEF  J  USTICE.  Mr.  Manager,  do 
we  understand  that  this  witness  is  to  read  the 
speech? 

Mr.  Manager  BUTLER.  No,  sir ;  he  is  not 
reading  the  speech ;  he  is  skipping  whole  para- 
graphs, whole  pages  of  it  almost;  it  is  only 
where  the  interruptions  come  in.  [To  the  wit- 
ness.] Now  just  read  the  last  words  before 
the  interruptions  come  in,  if  you  please,  which 
will  bring  out  all  we  want,  and  that  will  sava 
all  trouble. 

The  WiTiTMS.  When  the  President  re- 
marked that  he  came  here  for  the  purpose  of 
ascertaining,  if  he  could,  who  was  wrong  and 
responsible,  the  crowd  said:  "You  are,  and 
there  were  long-continaed  cries.  The  President 
inquired,  later  in  the  speech,  who  could  place 
his  finger  upon  any  act  of  the  President's  devi- 
ating from  right,  whereupon  there  were  cheers 
and  counter-cries  of  "New  Orleans"  long 
continued ;  and  that  cry  was  repeated,  fre- 
quently breaking  the  sentences  of  the  President 
into  clauses,  and  at  the  close  of  each  sentence 
it  was  of  some  length.  At  the  same  time  there 
were  cries,  "Why  don't  you  hang  Jeff.  Davis?" 
The  President  responded,  "Hang  Jeff.  Davis!" 
Then  there  were  shouts  and  cries  of  "  Down  with 
him,"  and  there  were  other  cries  of  "Hang 
Wendell  Phillips."  The  President  asked,"  Why 
don't  you  hang  him?"  There  were  answers 
given,  "  Give  us  an  opportunity?"  The  Presi- 
dent went  on  to.  ask:  "Haven't  you  got  the 
court?  Haven't  you-  got  the  Attorney  Gen- 
eral? Who  is  your  Chief  Justice,  who  has  re- 
fused to  sit  on  his  trial  ?"  He  was  then  inter- 
rupted by  "groans  and  cheers."  He  went  on 
to  speak  of  calling  upon  Congress,  ' '  that  is 
trying  to  break  up  the  Government" 

Mr.  STANBERY.    Stop. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Well,  sir,  state  what  took  place  then  ? 

The  Witness.  When  he  said,  "  I  called 
upon  your  Congress,  that  is  trying  to  break  up 
the  Government  "there  were  cries  of  "  A  lie  " 
from  the  crowd,  hisses,  and  voices  cried ' '  Don't 
get  mad,"  and  the  President  responded  "  I  am 
not  mad."  There  were  then  hisses.  After  a 
sentence  or  two  there  were  three  more  cheers 
given  for  Congress.  Then  after  another  sen- 
tence voices  cried  "How  about  Moses? " 

QueHion.    What  next? 

Answer.  The  next  interruption  I  find  noted 
here 

Mr.  EVABTS.  That  is  not  what  you  are  to 
testify  to ;  not  what  you  find  there,  but  what 
you  remember. 

Mr.  Manager  BUTLER.  The  question  is 
whether  after  seeing  it  you  can  remember  it 
to  tell  it  to  us  ? 

Answer.  The  next  interruption,  I  remember, 
was  a  cry  of  "Yes,"  when  the  President  in- 
quired "  Will  you  hear  me."  TIima  <>ries  wftw» 
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taken  op  and  were  repeated  sometimes  for 
severul  minutes.  There  was  all  this  time  srcat 
con  fusion,  cheers  by  the  friends  of  the  President, 
and  counter-cries  by  those  apparently  opposed 
to  him.  The  President  repeated  bis  question 
asking  if  the  people  wouldhear  him  for  his  cause 
and  for  the  Constitution  of  his  country,  and 
there  were  again  cries  "  Yes,  yes,"  "  Go  on." 
He  proceeded  in  the  next  sentence  to  inquire 
whether  in  any  circumstances  ho  ever  violated 
the  ConstitutioiT  of  the  country,  to  which  there 
were  cries  in  response  of  "  N»ver,  never,"  and 
counter-cries.  The  interruptions  continued. 
When  Mr.  Seward's  name  was  mentioned  there 
was  a  voice  "  God  bless  him,"  and  cheers  for 
Mr.  Seward.  He  said  that  he  would  bring  Mr. 
Seward  before  the  people,  show  them  his  gap- 
ing wounds  and  bloody  garments  and  ask  who 
was  the  traitor.  There  werp  cries  of  "Thad. 
Stevens,"  when  the  President  asked  "Why 
don't  you  hang  Thad.  Stevens  and  Wendell 
Phillips?"  and  tbercf  were  cheers  and  hisses. 
The  President  proceeded  to  say  that,  having 
fought  traitors  at  the  South,  he  would  Cght 
them  at  the  North,  when  there  were  cheers  and 
hisses,  and  there  were  also  cries,  when  the 
President  said  that  he  would  do  this  with  the 
help  of  the  people,  "We  won't  give  it." 
The  interruptions  continued  in  the  shape  of 
cheers  and  hisses  and  cries  of  the  same  sort 
throughout  the  speech. 

Question.  Were  those  cries  and  cheers  and 
hisses  continued  so  as  to  make  the  interruption 
go  on  for  some  time? 

Aititoer.  Frequently  for  several  minutes. 

Question.  In  that  tune  would  you  be  enabled 
to  get  up  with  him  and  get  your  report  out? 

Answer.  I  was  able  to  make  during  most 
of  these  a  verbatim  report  of  what  the  Presi- 
dent said. 

Be-cross-examioed  by  Mr.  EvAmTS  : 

Question.  Yon  made  a  memorandam  at  Ute 
time  of  these  interraptions  ? 

Answer.  I  did. 

Question.  Of  these  cries  and  hisses? 

Answer.  I  did. 

Question.  Aad  while  yon  were  doing  that 
you  could  catch  up  with  reporting  the  Presi- 
dent's spa«eh,  could  you  7 

Answer.  Yes,  sir.^    • 

Qtisstion.  Mow,  sir,  have  you  not  in  every 
statement  that  yon  have  made  of  these  inter- 
raptions read  from  that  newspaper  before 
you? 

Answer.  I  have  rend  from  the  newspaper 
some.  I  think  that  every  one  was  in  the  news- 
paper. 

Question.  Are  you  not  quite  sure  of  it? 

Answer.  I  will  not  be  positive. 

Question.  Not  positive  but  that  yon  remem- 
ber some  that  are  not  in  the  newspaper  ? 

Answer.  Possibly. 

Question.  Have  yon  forgotten  any  that  were 
in  the  newspaper? 

Answer.  No.  I  have  not  given  all  that 
occurred  in  the  newspaper. 

QViSstion.  Without  that  newspaper,  do  you 
recollect  any  of  those  interruptions? 

Answer.  I  do. 

Question.  AUofUiem? 

Answer.  I  should  not  be  able  to  give  all  of 
them  withont  the  aid  of  the  memorandum. 

Question.  Did  you  not  make  a  full  report 
of  these  interruptions  on  your  notes? 

Answer.  I  did. 

Question.  Of  all  that  the  crowd  said  ? 

Answer.  Not  of  all  that  they  said. 

Question.  Whv  not  of  all  that  they  said? 

Answer.  Of  all  that  I  was  able  to  catch. 

Question.  All  that  you  conld  put  down? 

Answer.  Yes. 

Question.  You  got  all  that  you  could  put 
down,  and  you  left  out  some  of  what  they  said 
because  you  had  hot  titite  to  put  it  down  ;  and 
yet  you  were  catching  up  witn  the  President? 

Ansieer.  I  gave  myfirst  attention  to  report- 
ing the  President.  Whatever  time  I  had  for 
putting  down  cries  besides  that  I  did  so. 

By  Mr.  Senator  Grimes  : 

Question.  I  desire  the  wHnesi  to  apedfy 


the  particular  part  of  the  rtpott,  as  pabli«bed> 
which  was  supplied  by  the  reporter  Johnson? 

Answer.  It  is  impossible  for  me  to  do  that  at 
thi.s  time.  > 

Mr.  Manager  BUTLER.  If  the  Senator 
wilt  allow  me,  I  will  a^k  the  witness  whether 
any  special  part  of  the  report  itself  was  sup- 
plied by  Johnson  or  whather  it  was  only  cor- 
rected by  Johnson's  notes? 

The  Witness.  The  report  .was  made  out 
from  my  notes,  corrected  by  Mr.  Johnson's 
notes.  I  cannot  say  whether  there  were  entire 
sentence»froiu  Mr.  Johnson's  notes  or  not. 

By  Mr.  Manager  BuTL^n: 

Question.  I  will  ask  you  whether  there  can 
be  such  practice  in  reporting  as  to  enable  a 
person  by  long- hand  to  make  outasubatanliaUy 
accurate  report? 

Mr.  EVARTS.  To  that  we  object.  Yon 
can  ask  whether  this  witness  by  his  practice 
can  do  it,  not  whether  other  people  can  do  it. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Have  you  had  such  practice? 

Answer.  I  have  bad  considerable  practice  in 
reporting  in  this  way,  and  can  make  out  a  sub- 
stuDtialty  accurate  report. 

[The  witness,  at  the  request  of  the  honorable 
Manager,  put  his  initials  on  the  newspaper  to 
which  he  had  referred,  the  Cleveland  Leader 
ofSeptember4,  186S.] 

Daniel  C.  McEwev  sworn  and  examined. 

By  Mr.  Managier  Butler: 

Question.  What  is  your  profesuon? 

Answer.  Short- band  writer. 

Question.  How  long  has  that  been  your  pro- 
fession? 

Answer.  Forabontfonrorfiveyears,lshould 
judge. 

Question.  Were  you  employed  in  Septem- 
ber. 1866,  in  reporting  for  any  papert 

Artswer.  I  was. 

Question.  What  paper? 

Answer.  The  New  York  World. 

Question.  _Did  ^ou  accompany  Mr.  Johnson 
and  the  .presidential  party  when  they  went  to 
la^  the  corner-stone  of  a. monument  in  nonor 
ot  Mr.  Douglas? 

Answer.  1  did. 

Question.  Where  did*you  join  the  party? 

Answer.  I  joined  the  party  at  West  Point, 
New  York. 

Qiiestion.  How  long  did  you  continue  vith 
the  party? 

_  Answer.  I  continued  with  them  till  they  ar- 
rived at  Cincinnati,  on  their  return. 

Question.  Did  you  go  professionally  as  a 
reporter? 

Answer.  I  did. 

Qtiestion.  Had  you  accommodation  ip  the 
train  as  such? 

Answer.  I  had. 

Question.  The«nA-Aof  the  President's  car? 

Answer.  I  had. 

Question.  Were  you  at  Cleveland? 

Answer.  I  wag. 

Question.  Did  yon  make  a  report  of  his 
speech  at  Cleveland  from  the  balcony.? 

Answer.  I  did. 

Question.  How,  phonographically  or  steno- 
graphically? 

Answer.  Stenograpbically. 

Question.  Have  you  your  notes? 

Answer.  I  have. 

Question.  Here? 

Answer.  Yes,  sir. 

Question.  Produce  them.  [The  witness 
produced  a  memorandum-book.]  Have  yon, 
at  my  request,  copied  out  tI)ose  notes  since  you 
have  been  here  ? 

Answer.    I  have. 

Question,  (exhibiting  a  mannscript  to  the 
witness.)  Is  that  the  copy  of  them? 

Answer.  It  appears  to  be. 

Question.  Is  that  an  accurate  copy  of  yonr 
notes  1 

Answer.  It  is. 

Question.  How  accurate  a  report  of  the 
speech  is  your  notes  ? 

Answer.  My  notes  are,  I  consider,  very  ac- 
corate  to  far  as  I  took  theia.    Some  few  sen' 


tences  in  the  speech  were  intermptcd  by  con- 
fusion in  the  crowd,  which  1  hare  iiidicatcd'in 
making  the  transcript,  and  tho  parts  about 
which!  am  uncertain  I  inclose  in  brackets. 

Question.  Where  you  Iiave  not  inclosed  }■ 
brackets,  how  is  the  transcript? 

Answer.  Correct. 

Question.  Wasyour  report  published?  . 

Ansujer.  I  (;annot  say.  I  took  notes  of  tha 
speech,  but  owing  to  the  lateness  of  the  hour — 
it  was  eleven  o'clock  or  after — it  wos  impossi- 
ble for  me  to  write  out  a  report  of  the  speech 
and  send  it  to  the  paper  which  I  represented. 
Therefore  I  went  to  the  telegraph  office  after 
the  speech  was  given  and  dictated  some  of  my 
notes  to  other  reporters  and  correspondents, 
and  we  made  a  report  which  we  gave  to  iha 
agent  of  the  Associated  Press,  Mr.  Uobright. 

Question.  Did  the  agent  of  the  Associated 
Pre&s  (iccompany  the  presidential  party  for 
a  purpose? 

Answer.  Yes,  sir. 

Question.  Was  it  bis  business  and  duty  to 
forward  reports  of  speeches  ? 

Answer.  I  supposed  it  to  be. 

Question.  Did  you  so  deal  with  him  % 

Answer.  I  did. 

Question.  Have  you  put  down  the  cheen 
and  interruptions  of  the  crowd  or  any  portion 
of  them  7 

Answer.  I  have  put  down  a  portion  of  them. 
It  was  impossible  to  take  them  olL 

Question.  State  whether  there  was  a  good 
dtfal  of  confusion  and  noise  there  ? 

Answer.  There  was  a  great  deal  of  it. 

Question.  Exhibition  of  ill-feeling  a'nd  tem- 
per? 

Answer.  I  thought  there  was. 

Qitestion.  On  the  part  of  the  crowd? 

Answer.  On  the  part  of  the  crowd. 

Question.  How  on  the  part  of  the  Presi- 
dent? • 

Answer.  He  seemed  a  little  excited. 

Question.  Do  you  remember  anvthing  said 
there  tv  him  by  the  crowd  About  keeping  hia 
dignity? 

Answer.  I  have  not  it  in  my  notes. 

Question.  Do  yon  remember  it? 

Answer.'  I  do  not  remember  it  from  hearing. 

Question.  Was  anything  said  about  not  get- 
ting mad? 

Answer.  Yes,  sir. 

QueslioTu  Did  the  crowd  cantion  him  not  to 
get  mad? 

Answer.  .Xbe  words  need  were,  "Don't  get 
mad,  Aqdy." 

Question.  Wasbethen  speaking  in  consider- 
able excitement  or  otherwise?  Did  heappear 
considerably  excited  at  that  moment  when  they 
told  him  not  to  get  mad? 

Mr.  EVARTS.  That  is  not  any  part  of  the 
present  inquiry,  which  is  to  veri^  these  notes, 
to  see  whether  they  shall  be  in  evidence  or  not. 

Mr.  Manager  B  UTLER.  I  understand ;  but 
I  want  to  get  as  much  as  I  can  from  memotr 
and  a*  much  as  I  ean  from  notes,  and  both 
together  will  make  a  perfect  transcript  of  tho 
scene.  * 

Mr.  EVARTS.  But  the  pi«sent  inquiry,  I 
understand,  is  a  verifioation  of  notes.  When- 
ever that  is  abandoned  and  you  go  by  memory 
let  m  know  it. 

Mr.  Manager  BUTLER.  "The  allegation  is 
that  it  was  &- scandalous  and  disgraceful  scene. 
The  difference  between  us  is  that  the  counsel 
for  the  President  claim  the  freedom  of  speech 
and  we  claim  the  decency  of  speech.  We  are 
now  trying  to  show  the  indecency  of  the  occa- 
sion. That  is  the  point  between  us,  and  the 
surroundings  are  as  much  port  of  the  occasion 
as  what  was  said. 

Mr.  fiVARTS.  I  understand  you  regard 
the  freedom  of  speech  in  this  country  to  be 
limited  to  the  rignt  of  speaking  properly  and 
discreetiy. 

Mr.  Manager  BUTLEIl.  Oh,  no.  I  regard 
freedom  of  speech  in  this  country  the  Cceedom 
to  say  anything  by  a  private  citizen  in  a  decent 
manner. 

Mr.  EVARTS.    That  is  tiie  same  tiling. 

Mr.  Mani«er  BUTLER.    Oh  so. 
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Mr.  EVARTS.  And  who  i«  the  judge  of  the 
decency  ? 

Mr.  Manager  BUTLER.  The  court  before 
whom  the'man  is  tried  for  breaking  the  laws  of 
deceucT. 

Mr.  EVARTS.  Did  you  ever  hear  of  a  man 
being  tried  for  freedom  of  speech  in  this  coun- 
try? 

Mr.  Manager  BUTLER.  No:  bat  I  hav« 
seen  two  or  three  women  tried ;  I  never  Jieurd 
of  a  man  J>eiiig  trie{i  for  it  before.  [Laugh 
ter.]  [To  the  witness.]  I  was  aslcing  you 
whether  there  was  considerable  excitement  in 
the  manner  of  theTreaidentatthetime  hewii« 
Cautibned  by  the  crowd -no.t  to  get  mad? 

Answer.  I  was  not  standing  whefe  I  could 
tee  the  President.  I  did  not  notice  his  mau- 
ner ;  I  only  heard  his  tone  of  voice.   . 

Question.  Judging  from  what  you  saw  and 
heard? 

Atisver.  I  did  not  see  the  President 

Quetliion.  What  you  heard? 

Aasicer.  He  seemed  excited;  I  do  not  know 
what  his  manner  is  from  personal  acquaintance 
when  he  is  angry. 

Mr.  Manager  BUTLER,  (to  the  counsel  for 
the  respoudeut.)  The  witne^  is  yours,  gen- 
tlemeo. 

Mr.  EVARTS.  Do  you  propose  to  offer  this 
report  of  the  speech  ? 

Mr.  Manager  BUTLER.     I  do. 

Mr.  EVAltTS.  Very  well;  then  I  will  cross- 
examine  the  witness. 

Cross-examiaed  by -Mr.  Evaktx 

^uettton.  Did  you  report  the  ■wholt  of  the 
President's  speech? 

Antwer.  No,  sir.  The  hour  wm  late  and  I 
left  shortly  before  the  close ;  I  d6  not  know 
kow  long  before  he  closed  his  speech. 

Question.  So  voar  report  do^s  not  profess 
to  be  of  tb«  whole  of  the  speeeh  ?  ■ 

Ansicer.  'No,  sir. 

Question.  From  thie  time  that  he  commenced 
(ill  the  point  at  which  you  Jeft  off  did  yon 
report  the  whole  of  his  speech  ? 

Anawer.  No,  sir.  Certain  sentences  were 
broken  off  by  the  interruptions  of  the  crowd,  as 
I  befwre  stated. 

Queation.  But  aside  from  the  intermptions, 
did  you  continue  through  the  whole  tenor  of 
the  speech  till  the  point  at  which  you  left? 

Anttcer.  I  did. 

Qaealion.  Did  yon  make  a  report  of  it  word 
for  word  as  you  supposed  ? 

Antwer.  Yes,  sir;  as  I  understood  the 
speech. 

Question,  And  did  yon  attempt  to  inclade, 
word  for  word,  the  interruptions  of  the  assem- 
blage? 

Answer.  I  did.  I  took  what  appeared  to  be 
the  principal  exclamations  of  tne  crowd ;  I 
could  not  bear  all  of  them. 

Question.  When  did  yon  make  the  copy  or 
transcript  that  yon  produce  here  ? 

Answer.  1  made  that  about  twoVeeks  since, 
afier  1  was  summoned  before  the  Managers  of 
the  impeachment,  and  gave  evidence  concern- 
ing the  speecli  there. 

^ueslum.  Can  you  be  as  accurate  or  as  con- 
fident In  a  transcript  made  after  a  lapse  of  two 
,  years  as  if  it  had  been  made  presently,  when 
the  speech  was  fresh  ? 

'Answer.  I  generally  find  that  when  a  speech 
is  fresh  in  my  mind  I  read  the  notes  with  more 
readiness  than  when  they  become  old ;  but  as 
to  the  accuracy  of  the  report  I  think  I  can 
make  as  accurate  a  transcript  of  the  notes  now 
as  at  that  time. 

Question.  When  yon  trsmseribe  after  the 
lapse  of  time  you  have  nothing  to  help  you 
except  the  figures  that  are  before  you  in  your 
notes? 

Answer.  That  is  all,  with  me. 

Question.  Are  you  not  aware  that  in  phono- 
^raplfic  reporting  there  is  frequent  obscurity 
la  the  haste  and  brevity  of  the  notation? 

Answer.  There  sometimes  is. 

By  Mr.  Manager  Bctler: 

(pustion.  I  observe  that  the  counsel  on 
tht  oU>«r  side  asked  for  the  poMcs  of  the 


Leader.    May  I  ask  you  for  the  politics  of  the 
World? 

Answer.  I  have  understood  them  to  be  Dem- 
0(5lratic. 

Eterett  D.  Stare  sworn  and  examined. 

By  Mr.  Manager  Bcti,er  : 

Question.  What  is  your  profession  7 

Ansicer.  I  practice  law  now. 

Question.  What  was  your  profession  in  Sep- 
tember, 1866? 

Ansvxr.  I  practiced  law  then. 

Ques({on.     Where? 

Answer.  In  Cleveland.  I  may  say  I  was 
formetly  a  short-hand  reporter,  and  do  more 
or  less  of  it  now  iu  law  business. 

Question.  Did  you  report  the  speech  of  An- 
drew Johnson,  President  of  the  United  States, 
from  the  balcony  of  the  Cleveland  Hotel  on 
the  night  of  the  8d  of  September,  1866? 

Ansuiff.  Yes,  sir. 

Question.  For  what  paper? 

Answer.  For  the  Cleveland  Herald. 

Question.  Did  you  take  it  in  short-hand  ? 

Anstrer.  I  did. 

Question.  Was  it  written  out  by  you  and 
published? 

Answer.  It  was. 

Question.  Was  it  published  as  written  out 
by  ybu  ? 

Answer.  Yes,  sir. 

Question.  Have  you  your  short-hapd  notes? 

Answer.  I  have  not. 

Question.  Are  they  in  existence? 

Answer.  1  suppose  not.  I  paid  no  attention 
to  them.  I  suppose  they  were  thrown  in  the 
chip-basket. 

Question.  Did  you  ever  compare  the  printed 
speech  in  the  Herald  with  your  notes  for  any 
purpose,  or  with  the  manuscript? 

Answer.  I  did  with  the  manuscript  that 
night.  That  is,  I  compared  the  slips  of  proofs 
that  were  furnished  with  the  copy  as  I  took  it 
from  the  original  notes. 

Question.  How  did  it  compare  ? 

Answer.  It  was  the  same. 

Queiiion.  Were  the  slips  of  proofs  the  same 
as  the  paper  published  the  next  day? 

Answer.  Just  the  same  with  such  typograph- 
ical corrections  as  were  made  there. 

Question.  Have  you  a  copy  of  the  paper? 

Answer.  1  have. 

Question.  Wll  you  produce  it?  [The  wit- 
ness firoduced  a  copy  of  the  Cleveland  Herald 
of  September  4,  1866.]  Can  you  now  state 
whether  (his  is  a  substantially  accurate  report 
in  this  paper  of  what  Andrew  Johnson  said 
the  night  before? 

Answer.  Yes,  sir;  it  is  generally.  There 
are  some  portions  there  that  were  cut  down, 
and  I  can  point  out  just  where  those  places  are. 

Question.  By  being  "  cut  down"do  you  mean 
the  substance  given  instead  of  the  words? 

Answer.  Yes,  sir. 

Question.  Does  it  appear  in  the  report  which 
are  substantial  and  which  are  the  verbatim 
parts? 

Answer.  Not  to  any  other  person  than  my- 
self, as  I  can  tell  from  my  recollection. 

Question.  Can  you  point  out  that  which  is 
substantial,  and  that  which  is  accurate  in  the 
report? 

The  Witness.  Do  you  wish  me  to  go  over 
the  whole  speech  for  that  purpose? 

Mr.  Manager  BUTLER.  1  will  for  the  pres- 
ent confine  myself  to  such  portions  as  are  in  the 
articles.  If  my  learned  friends  wantyou  to  go 
over  the  rest  they  will  ask  you. 

The  Witness.  Commencing  a  little  before 
where  the  specification  in  the  articles  of  im- 
peachment begins,  I  can  read  just  what  Mr. 
Johnson  said  at  that  poiut. 

Question.  Do  so. 

Answer,  (reading.)  "  Where  is  the  man  liv- 
ing, or  the  woman,  in  the  community,  that 
I  have  wronged,  or  where  is  the  person  that 
can  place  their  finger  upon  one  single  hair- 
breadth of  deviation  from  one  single  pledge  I 
have  made,  or  one  single  violation  of  the  Con- 
stitution of  the  country?  What  tongue  does 
he  speak?    What  religion  does  he  profess? 


Let  him  come  forward  and  place  his'  finger 
upon  one  pled>;e  I  have  violated."  There 
there  waa  some  interruption  by  the  crowd,  and 
various  remarks  were  made,  of  which  I  have 
noted  one,  because  only  one  did  Mr.  Johnson 
pay  any  attention  to,  and  that  was  a  voice  that 
cried  "Hang  Jeff.  Davis."  The  President 
said,  "  Hang  Jeff.  Davis?  Hang  Jeff.  Davis? 
Why  don't  you?"     There  was  then  .some  ap- 

Slause  and  interruption,  and  he  repeated  "  Why 
on't  you?'-  and  there  was  again  applause 
and  interruption ;  and  the  President  went  on, 
"  Have  not  you  got  the  court  i  Have  not  yon 
got  the  court,"  repeating  it  twice.  "  Have 
not  you  got  the  Attorney  General?  Who  is 
your  Chief  Justice — and  that  refused  to  sit  upon 
the  trial?"  There  was  then  interruption  and 
applau.se,  and  he  weut  on  to  say:  "I  am  not 
the  prosecuting  attorney;  I  am  not  the  jury; 
but  I  will  tell  you  what_  I  did  do :  I  called 
upon  your  Congress  that  is  trying  to  break  up 

the  Goverhment" At  that  point  there 

was  interruption  and  confusion,  and  there 
may  have  been  words  there  uttered  by  the 
President  that  I  did  aot  hear,  but  I  think  not. 
"Yes,  did  your  Congress  order  hanging  Jeff. 
Davis?"  and  then  there  was  confusion  and 
applause.  And  then  the  President  went  on 
to  say,  "But  let  prejudices  pass,"  and  so  on. 

Question.  Will  you  now  come  toward  the 
conclusion  of  the  other  point  mentioned  in  the 
specifications,  and  state  whether  you  reported 
that  accurately  ? 

Answer.  Commencing  a  little  before  where 
the  specification  is  of  the  speech  he  said :  "la 
bidding  you  farewell  here  to-night,  I  would 
ask  you  with  all  the  pains  Congress  has  taken 
to  calumniate  and  malign  me,  what  has  Con- 
gress done  ?  Eos  it  done  anything  to  restore 
the  Union  of  the  States  7  But,  on  the  contrary, 
has  it  not  done  everything  to  prevent  it  ?  And 
because  I  stand  now  as  I  did  when  the  rebellion 
commenced  I  have  been  denounced  as  a  traitor. 
My  countrymen,  here  to-night,  who  has  suffered 
more  than  I?  Who  has  run  greater  risk? 
Who  has  borne  more  than  I  ?  But  Congress, 
factious,  domineering,  tyrannical  Congress, 
has  undertaken  to  poison  the  minds  of  the 
American  people  and  create,  a  feeling  against 
me" — so  far  Mr.  Johnson's  words,  and  1  con- 
cluded the  sentence  here  in  this  £a[shion — "  in 
consequence  of  the  manner  in  which  I  have 
distributed  the  public  patronage."  These 
were  not  Mr.  Johnson's  words,  but  contained 
in  a  summary  way  the  reasons  that  he  gave 
just  at  that  point  for  his  action. 

Mr.  EVARTS,  (to  the  Managers.)  Do  you 
propose  to  offer  this  report  of  the  Cleveland 
speech  also? 

Mr.  Manager  BUTLEE.  I  propose  to  read 
one  and  offer  all,  so  that  the  President  may 
have  the  privilege  of  collating  them  in  order 
to  have  no  injustice  done  Mm  as  to  what  bo 
said. 

Mr.  EVARTS.  We  do  not  claim  any  priv- 
ileges of  that  kind ;  on  the  contrary,  we  pro- 
pose to  object  to  all  of  them  that  they  are  not 
properly  proved. 

Mr.  Manager  BUTLER.  Certainly.  I  ob- 
served that  the  President  objected  in  his  an- 
swer that  we  did  not  put  in  all  he  said,  and  I 
mean  to  do  the  best  I  can  in  that  regard  now. 

Mr.  EVARTS.  That  is  exactly  what  we 
desire,  if  anything  is  to  come  in.  Now,  I  will 
proceed  with  the  witness. 

Cross-examined  by  Mr.  Starts  : 

Question.  You  have  a  newspaper  report 
here? 

Answer.  I  have. 

Question.  And  that  is  all  you  have? 

Answer.  That  is  all  the  memorandum  I  have. 

Question.  The  only  memorandum  is  the 
newspaper  report? 

Answer.  The  newspaper  report. 

Question.  What  is  the  date  of  the  news- 
paper? 

Answer.  September  4,  1866. 

Question.  Did  you  make  a  stenographic 
report  of  the  whole  of  the  President's  speech  ? 

Answer.  I  did  with  one  exception. 
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SUPPLEMENT  TO 


Qttestion.    WhtX  exoeptioo  is  that? 

Ansioer.  It  was  a  part  of  what  he  said  about 
the  Freedmen's  Bureau.  Somewhere  about 
the  commencement  of,  I  should  say,  the  latter 
half  of  his  speech  by  time,  be  went  somewhat 
into  details  and  figares  which  I  omitted  to  take 
down. 

Question.  Did  yon  write  oat  your  notes  in 
fall? 

Ansieer.  No,  sir. 

Qtieition.  Yon  never  did  that? 

Ansieer.  I  never  did  that. 

Question.  And  you  hare  not  now  either  the 
notes  or  any  transcript  of  them? 

Answer.  Only  this. 

Question.  Yon  hare  got  a  newspaper ;  I  un- 
derstand that.  Now,  did  you  prepare  for  the 
newspaper  the  report  that  is  there  contained? 

Anstper.  I  did. 

Question.  And  you  prepared  it  on  the  plan  of 
some  part  verbatim  and  some  part  condensed? 

Answer.  Yes,  sir. 

Question.  What  was  yonr  rule  of  condensa- 
tion and  the  motire  of  it. 
_  Answer.  I  had  no  definite  rale  that  I  can 

five.   The  reason  why  I  left  oat  a  part  of  what 
e  said  of  the  Freedmen's  Bureau  was 

Question.  That  was  not  condensed  at  all, 
was  it? 

Answer.  That  part  was  not  taken.  That  I 
did  take  was  somewhat  condensed. 

_  Qttestion.  I  am  only  asking  about  what  yon 
did  take,  not  what  you  did  not  take.  What  was 
four  rule  in  respect  to  what  you  put  verbatim 
into  your  report  and  what  you  condensed? 
How  did  yon  determine  which  parts  yon  would 
treat  in  one  way  or  the  other? 

Answer.  Well,  sir,  perhaps  I  was  influenced 
somewhat  by  what  I  considered  would  be  a 
little  more  spicy  or  entertainine  to  the  reader. 

Question.  In  which  interest,  that  of  the  Pres- 
ident or  his  opponents  ? 

Answer.  Well,  I  do  not  know  that. 

Question.  Which  side  were  you  on  ? 

Answer.    I  was  opposed  to  the  President. 

Question.  But  you  do  not  know  which  you 
thought  the  interest  was  you  selected  the  spicy 
part  for  ? 

Answer.  I  was  "very  careful  of  those  parts 
that  occasioned  considerable  excitement  or 
interest  in  the  crowd,  in  his  hearers,  to  take 
them  down  carefully,  as  he  said  them. 

Question.  The  parts  that  the  crowd  were 
most  interested  in  you  thought  you  would  take 
down  carefully? 

Answer.    With  more  particalarity. 

Qttestion.  And  the partsthattheywere  inter- 
ested in,  OS  you  observed,  were  those  Uiatthey 
made  the  most  outcry  about?    Was  it  not  so? 

Answer.  Yes,  sir ;  partially  so. 

Question.  That  was  yonr  judgment  and 
guide? 

Answer.  Considerably. 

Question.  Now,  in  regard  to  the  condensed 
part  of  your  report,  are  you  able  to  say  that 
there  is  a  single  expression  in  that  portion  of 
your  report  which  was  used  by  the  President, 
so  that  the  words  as  they  came  from  his  mouth 
were  there  set  down  ? 

Answer.  No,  sir ;  I  think  it  is  not  the  case 
in  those  particular  points  that  I  condensed.  I 
did  so  by  the  use,  in  some  part,  of  my  own 
words. 

Question.  And  for  compression  of  space,  did 
you  not? 

Answer.  Yes,  sir ;  primarily. 

Question.  Was  not  your  rule  for  condensa- 
tion partly  when  you  had  got  tired  of  writing 
out? 

Answer.  No,  sir. 

Question.  Not  at  all? 

Anstoer.  One  reason  was  it  was  getting  on 
between  three  and  four  o'clock,  and  I  was 
directed  to  cut  down  toward  the  last,  and  I  did 
so  more  toward  the  last  than  I  did  in  the 
earlier  parts  of  the  speech. 

Question.  In  order  to  be  ready  for  the  press  ? 

Anstcer.  In  order  to  be  ready  for  the  morn- 
ing press. 

Mr.  EVARTS.  We  object  to  this  report  as 
a  report  of  the  President's  speech. 


Mr.  Manager  BUTLER,  (to  the  witness.) 
Mark  it  with  your  initials  and  leave  it  on  the 
table.  [The  witness  marked  with  his  initials 
"E.  D.  S."  the  copy  of  the  Cleveland  Herald 
referred  to  b^  him.j  I  forgot  to  ask  you  what 
are  the  politics  of  the  Herald. 

The  Witness.  It  was  at  that  time  what  we 
called  "Johnson  Republican."  Some  called 
it  "Post  Office  Republican."  The  editor  of 
the  Herald  had  the  post  office  at  that  time. 
_  Mr.  Manager  BUTLER.  I  propose  now, 
sir,  to  offer  as  the  foundation,  as  the  one  upon 
which  I  r«ly,  the  Leader's  report  as  sworn  to 
by  Mr.  Hudson,  the  first  witness  aa  to  this 
speech. 

Mr.  EVARTS.  That  we  object  to :  and  the 
grounds  of  objection,  made  manifest  doubtless 
to  the  observation  of  the  Chief  Justice  and  the 
Senators,  are  greatly  enhanced  when  I  find  that 
the  managers  are  in  possession  of  the  original 
minutes  of  a  short-hand  reporter  of  ^e  whole 
speech  and  his  transcript  made  therefrom  and 
sworn  to  by  him.  We  submit  that  to  substitute 
for  this  evidence  of  the  whole  speech,  upon 
this  mode  of  authenticalioa,  the  statement  of 
Mr.  Hudson  upon  the  plan  and  theory  as  testi- 
fied to  by  him,  is  contrary  to  the  first  princi- 
Eles  of  justice  in  evidence.  He  has  not  said 
ow  much  is  his  and  how  much  is  the  reporter 
Johnson's,  and  it  is  in  considerable  part  con- 
densed, a  statement  of  "drift,"  determined 
by  circuntstances,  not  of  the  President's  utter- 
ance. The  same  objection  will  be  made  if  this 
second  or  Cleveland  Herald  report  is  pre- 
sented. 

Mr.  Manager  BUTLER.  I  do  not  propose 
to  argue  the  question.  Suppose  we  were  try- 
ing any  other  case  for  substantive  words, 
would  not  this  be  a  sufficient  proof  7    I  do  not 

Sropose  to  withdraw  the  other  report  of  Mr. 
[cEwen.  I  propose  to  put  it  in,  subject  to 
comment,  to  be  read  if  these  gentiemen  desire 
it  read,  and  the  other  report,  so  that  we  may 
have  all  three  reports :  the  Post  office  report, 
the  Republican  report,^  and  the  Democratic 
report.  A  natural  leaniag  makes  me  lean  to 
this  particular  report  as  the  one  which  I  mean 
shall  be  the  standard  report,  because  it  is  sworn 
to  expressly  by  the  party  as  having  been  writ- 
ten down  byhimscll,  published  by  himself,  and 
corrected  by  himself,  and  I  am  only  surprised 
that  there  should  be  objection  to  it. 

Mr.  EVARTS.  Nothing  can  better  mani- 
fest, Mr.  Chief  Justice,  the  soundness  of  our 
objection  than  the  statement  of  the  Manager. 
He  selects  by  preference  a  report  made  by  and 
through  the  agency  of  political  hostility,  and 
on  the  plan  of  condensation,  and  on  the  method 
of  condensing  another  man's  notes^  the  amount 
and  quality  relatively  not  being  discerned,  in- 
stead of  a  sworn  report  by  a  phonographer 
who  took  every  word  and  Drin»i  his  original 
notes  transcribed  and  brings  nis  transcrip- 
tion and  swears  to  their  accuracy ;  and  here 
deliberately,  in  the  face  of  this  testimony  as 
to  what  was  said,  thus  authentically  taken 
and  authentically  preserved  and  brought  into 
court  to  be  verified,  the  honorable  Manager 
proposes  to  present,  as  of  the  speech  in  its  pro- 
duction, the  notes  framed  and  published  in  the 
motive,  and  with  the  feeling  and  under  the  in- 
flaeace  and  in  the  method,  that  has  been 
stated.  We  object  to  it  as  evidence  of  the 
words  spoken. 

Mr.  Manager  BUTLER.  If,  Mr.  President 
and  Senators,  I  had  not  lived  too  Iork  in  this 
world  to  be  astonished  at  anything,  I  should 
have  been  surprised  at  the  tone  in  which  this 
proposition  is  argued.  Do  I  keep  back  from 
these  gentlemen  anybody's  report?  Do  I  not 
give  them  all  repbrts — every  thing  I  can  lay  my 
bandon?  Am  I  obliged  to  go  into  the  enemy's 
camp?  Shall  I  not  use  the  report  of  my  friends 
and  not  of  my  enemies,  and  then  give  them  an 
o{>portunity  of  having  the  reports  of  my  ene- 
mies to  correct^  that  of  my  friends?  Is  all 
virtue,  all  propriety  in  the  Democratic  report? 
Can  that  never  be  wrong  ?  At  one  time  I  think 
President  Johnson,  if  I  remember,  would  not 
like  to  have  had  me  put  in  the  "  World's"  re- 
port of  him ;  and  when  they  changed  exactly  I 


do  not  know.  I  have  offered  this  report — why  7 
Because  this  is  the  fullest  complete  report. 
The  reason  why  I  did  not  rely  upon  Mr.  Mc- 
Ewen's  report  is  that  he  testified  on  the  stand 
that  he  got  tired  and  went  away  and  did  not  re- 
port the  whole  speech ;  but  this  is  a  report  of 
the  whole  speeen,  and  the  only  report  whioh 
purports  to  be  a  report  of  the  whole  speech.  Mr. 
Stark'  8  report,  as  he  says,  left  out  a  portion.  Mr. 
McEwen  expressly  swear  she  lefl  out  a  portion. 
Hence  I  cannot  put  them  in,  or  if  I  offered 
to  do  so  I  should  be  met  with  the  objection, 
"You  do  not  put  in  the  whole  speech."  I  do 
choose  the  report  which  the  witness  swears  ia 
a  complete  report  of  tlie  speech  except  so  fkr 
as  he  synopaized ;  and  then,  so  faras  tne  other 
two  reports  go,  I  bring  them  in  here  to  correct 
it,  so  tnat  the  President  shall  take  no  detri- 
ment. Oh,  how  he  stickles  now  for  exactness  I 
The  President  was  willing  that  Mr.  Moore 
should  make  a  speech  for  htm  on  the  18th  of 
August,  and  that  went  out.  _  Now,  then,  here 
are  three  reports,  representing  the  three  an- 
fortunate  divisions  of  opinion  on  this  question ; 
and  we  offer  them  all  to  the  counsel.  We  say 
which  we  prefer,  and  then  he  almost  berates 
as,  as  mach  as  nis  courtesy  will  allow  him  to 
do,  because  we  choose  our  friends,  and  I  am 
glad  to  say  not  his.  The  question  is  not  of 
competency  but  of  weight  or  evidence,  and  has 
sipply  been  argued  so.  [Mr.  Evarts  rose.] 
I  ask  that  there  may  be  a  decision.  I  thiai 
I  have  the  close  sometimes,  sir. 

Mr.  EVABTS.    Not  on  oar  objection. 

Mr.  Manager  BUTLER.  I.beg  y«ar  pv- 
don ;  it  is  on  my  offer. 

Mr.  EVABTS.    Our  objection. 

Mr.  Manager  BUTLER.     No  ;  my  offer. 

The  CHIEF  JUSTICE.  Do  the  counsel 
desire  to  be  heard  further  ? 

Mr.  Manager  B  QTLER.  Does  not  the  pre- 
siding officer  think  wo  have  the  close  7 

The  CHIEF  JUSTICE.  The  counsel  for 
the  respondent  have  not  exhausted  their  hour. 

Mr.  Manager  BUTLER.  Have  we  got  to 
](ieep  on  in  (^er  to  get  the  close  until  we  oc- 
cupy our  whole  hoar  ? 

The  CHIEF  JUSTICE.  The  rule  of  the 
Senate  is  that  each  side  shall  have  on  hour. 

Mr.  Manager  BUTLER.  Be  it  so.  I  caa 
even  get  on  with  that  rule. 

Mr.  EVARTS.  Discredit  is  now  th(*wa 
upon  the  most  authentic  report,  first  by  aa 
observation  that  it  omits  a  part  of  the  speech, 
and  secondly  by  a  suggestion  that  it  has  bat 
Democratic  responsibility.  There  you  have  it 
fairly  andsquarely,  that  it  is  not  on  the  accu- 
racy of  phonography  nor  on  the  honesty  of 
transcription,  but  on  the  color  of  the  mind 
through  which  the  President's  speech  is  to  be 
run,  and  by  doable  condensation  reproduced 
to  the  tone  and  the  temper  of  a  party  print. 
There  is  precisely  that  condensation  in  the  first 
original  notes  of  Mr.  Hudson,  and  condensa- 
tion then  from  those  notes  into  the  space  that 
the  newspaper  takes,  and  is  offered  confess- 
edly on  the  principle  of  selection  which  the 
learned  Managers  nave  adopted  of  preferring 
what  they  consider  a  friendly  report.  Mr. 
Chief  Justice  and  Senators,  I  have  read  neitner 
of  them.  I  did  not  know  before  that  the  ques- 
tion of  whether  the  authenticity  of  stenography 
was  reliable  depended  upon  the  political  opia- 
ions  of  the  stenographer.  We  submit  that  tnero 
is  no  proper  evidence;  there  is  no  living  wit- 
ness that  Dy  memory  can  produce  the  Presi- 
dent's speech,  and  there  is  no  sudi  authentica- 
tion of  notes  in  any  case  but  Mr.  McEwen'a 
that  makes  the  published  speeches  evidence. 

Mr.  Manager  BUTLER.  I  shall  not  debate 
the  matter  further.  I  rise  simply  to  My  that 
I  have  made  no  such  proposition.  I  think  this 
is  an  accurate  report  so  for  as  we  have  put  it 
itato  the  articles.  It'  is  an  accurate  report,  « 
sworn  accurate  report,  and  by  a  man  whom  we 
can  trust  and  do  trust.  The  others,  we  think, 
are  just  as  accurate  perhaps ;  that  we  do  not 
go  into ;  we  simply  put  them  forward,  so  that 
if  there  is  any  change  the  President  ipay  hare 
the  benefit  of  it.  He  comes  in  here  in  his 
answer  and  says  that  we  will  not  give  him  the 
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fall' benefit  of  all  he  said  ;  and  then,  when  "we 
take  great  pains  here  to  bring  everybody  that 
made  a  report  that  we  can  hear  of  in  this  case 
and  we  oner  them  all,  he  says  we  must  take  a 
giren  one.  To  that  we  answer  we  take  the 
on^  that  has  the  whole  speech.  And  now  I 
will  test  the  qnestion :  it  the  gentlemen  will 
agree  not  to  object  to  McEwen's  report,  be- 
canse  it  is  not  a  report  of  (he  whole  speech,  I 
will  take  that. 

Mr.  EVARTS.  We  will  not  make  that 
objection. 

Mr.  Manager  BUTLER.  Verygood;  pntit 
in  then. 

The  CHIEF  JUSTICE.  The  honorable 
Manager  then  withdraws  his  proposition  to  read 
the  CleTeland  Leader? 

Mr.  Manager  BUTLER.  No,  sir;  I  am 
going  to  read  this  and  put  in  botJi  the  others 
as  evidence,  with  your  leave.  I  will  take  this 
aa  the  standard  copy. 

Mr.  HOWARD.  Mr.  President,  if  the  Man- 
agers have  no  objection  to  it,  I  desire  to  move 
that  the  trial  be  postponed  until  to-morrow  at 
the  usual  hour,  for  the  purpose  of  enabling  the 
Senate  to  transact  some  business. 

Mr.  CONELINQ  and  othenrs.  Let  ns  finish 
this  matter. 

Mr.  HOWARD.  I  withdraw  my  motion  for 
the  present. 

Mr.  Mana^r  BUTLER.  Mr.  Clerk,  wUl 
yon  have  the  khidness  to  read  this  1  [handing 
to  the  Chief  Clerk  the  Cleveland  Leader  of 
September  4,  1866.] 

Mr.  EVARTS.  The  honorable  Managers 
will  correct  us  if  we  are  in  error  in  supposing 
that  when  I  had  made  manifest  our  objections 
to  the  imperfect  reports,  as  matter  of  lawful 
right  on  our  part  to  object,  the  Managers  said 
that  if  we  would  not  object  to  McEwen's  for 
incompleteness  they  would  put  that  in  as  the 
report  of  the  speech.  Now,  it  seems,  they  pro- 
pose to  put  the  others  in  also. 

Mr.  Manager  BUTLER.  We  want  to  be 
folly  understood,  so  that  we  shall  have  no 
mistake.  We  put  this  in  as  the  standard.  We 
put  in  the  other  two,  so  that  if  the  President 
comes  in  here  with  witnesses  to  say  it  is  not 
true,  (because  all  things  are  possible,)  then  we 
shall  have  the  additional  anthentication  of  the 
other  two  reports. 

Mr.  EVARTS;  The  learned  Manager  is 
familiar  enough  with  the  course  of  trials  to 
know  that  it  will  be  time  enough  for  him  to 
bring  forth  these  additional  copies  to  contra- 
dict this  movement  of  oors  when  we  make  it. 

Mr.  Manager  BUTLER.  I  never  knew  that 
was  the  way.  Will  you  allow  this  to  be  read, 
or  do  yon  still  make  any  objection  ?  I  claim 
that  they  shall  all  go  in. 

Mr.  EVARTS.  We  object  to  the  two  copies 
&om  newspapers. 

Mr.  Manager  BUTLER.  Verygood.  I  ask 
that  that  question  be  decided,  then.  We  say 
they  all  go  in. 

The  CHIEF  JUSTICE,  (to  the  Managers.) 
You  offer  the  Cleveland  Leader  first? 

Mr.  Manager  BUTLER.  I  offer  the  whole 
three  at  oifce. 

The  CHIEF  JUSTICE.  The  Ch  ief  Justice 
will  not  put  the  question  npon  all  three  at  once 
nnless  so  directed  by  the  Senate. 

Mr.  Manager  BUTLER.  Under  the  direc- 
tion of  the  presiding  officer,  I  will  offer.first  the 
Leader,  and  ask  a  vote  on  that. 

The  CHIEF  JUSTICE.  The  Managers  offer 
a  repart  made  in  the  Leader  newspaper  of 
Cleveland,  as  evidence  in  the  cause.  It  appears 
irom  the  statement  of  the  witness,  Hudson,  that 
the  report  was  not  made  by  him  wholly  from 
his  own  notes,  bat  from  his  own  notes  and  the 
notes  of  another  person  whoEe  notes  arenot  pro- 
duced, nor  is  that  person  himself  produced  for 
examination.  Under  these  circumstances  the 
Chief  Justice  thinks  that  that  paper  is  inad- 
miflaible.  Does  any  Senator  desire  a  vote  of 
the  Senate  on  the  question  ? 

Mr.  DRAKE.  I  ask  for  a  vote  on  the  ques- 
tion, sir. 

Mr.  Manager  BUTLER.  _  I  supposed  this 
question  was  to  be  decided  without  debate. 


The  CHIEF  JUSTICE.  It  is.  Senators, 
you  who  are  of  opinion  that  the  Leader  news- 
paper IS  admissible  in  evidence 

Mr.  CONNESS  and  Mr.  SUMNER  called 
for  the  yeas  and  nays  ;  and  they  were  ordered. 

The  CHIEF  JUSTICE.  Senators,  you  who 
are  of  opinion  that  the  Leader  newspaper  is 
admissible  in  evidence  will,  as  your  names 
are  called,  answer  "yea;"  those  of  the  con- 
trary opinion,'  "  nay." 

The  qnestion  being  taken  by  yeas  and  nays, 
resulted — yeas  85,  nays  11 ;  as  follows: 

YEAS— M«aara.  Anthony,  Cameron,  Cattell,  Chand- 
ler, Cola,  ConkliDsJ!!onne8a,  Corbett,Cragin,  Drake, 
Edmuuds,  Ferry,  Fofuenden,  Frolinghayaen,  Uea- 
derson,  Howard,  J obnaon,  Morgan,  Morrill  of  Maine, 
Morrill  of  Vermont,  Norton,  Nye,  Patteraon  of 
New  H«mmbire,  Pomeroy,  U&msey,  Kosa,  SUerman, 
Bprague,  Stewart,  Snmner,  Thayer,  Tipton,  Van 
Winkle,  Willey,  and  ■Williams— 35. 

NAYS — Messrs.  Backalow,  Davis,  Dixon,  Doolit- 
tle.  Fowler,  Hendricks.  Howe,  McCreery,  Patteraon 
of  Tennessee.  Trumbull,  and  Viokera — 11. 

NOT  VOTING— Messrs.  Bayard,  Grimes,  Harlan, 
Morton,  Baulsbury,  Wade,  Wilson,  and  Yates— 8. 

The  CHIEF  JUSTICE.  On  this  qnestion 
the  yeas  are  85,  and  tlie  nays  are  11.  So  the 
report  of  the  Leader  is  admitted  in  evidence. 

Mr.  Manager  BUTLER.  I  now  offer  also 
the  report  of  Mr.  McEwcn.  Is  that  objected 
to? 

Mr.  EVARTS,  Our  former  objection.  We 
make  no  additional  objection. 

Mr.  Manner  BUTLER,  Then  I  understand 
that  is  in  evidence.  I  now  offer  the  report  of 
Mr.  Stark  in  the  Cleveland  Herald.  Is  there 
any  objection  to  that? 

Mr.  EVARTS.     The  same,  I  suppose. 

Mr.  Manager  BUTLER,  Now  Twill  read 
the  report  in  the  Leader,  as  it  is  a  short  one. 

Mr.  HOWARD.  I  understand  that  the  hon- 
orable Managers  are  about  to  read  these 
speeches  from  the  reports. 

Mr.  Manager  BUTLER.  Unless  the  read- 
ing may  be  uspensed  with  and  they  be  put  in 
print. 

Mr.  JOHNSON.  Let  them  be  considered 
as  read. 

Mr.  8TANBBRY,  We  do  not  want  them 
read.  ' 

Mr.  Manager  BUTLER.  Very  well,  then, 
I  do  not  want  the  reading.  They  will  be  taken 
as  read,  and  printed.  .  ["Agreed."] 

The  reports  thus  put  in  evidence  are  as  fol- 
lows: 

[From  the  Cleveland  Ineoder.] 
President  JohnsojCt  Sp*ech. 

Frllow  Oitizids  :— It  is  not  for  the  pnrpoae  of 
making  a  speech  that  I  now  appear  before  you.  I 
am  aware  of  the  great  curiosity  which  i^revails  to  see 
strangers  who  hare  notoriety  and  distinction  in  the 
eoantry.  1  know  a  largo  number  of  you  desire  to  see 
General  Grant,  and  to  near  what  be  has  to  aoy.  [A 
voice:  "  Three  cheers  for  Grant."]  But  you  cannot 
see  him  to-night.  Ho  is  extremely  ill.  I  reijeat  I 
am  not  before  you  now  to  make  a  speech,  but  simply 
to  make  your  acquaintance — to  say  bow  are  you  and 
to  bidyou  good-bye.  We  are  on  our  way  to  Chicago, 
to  participate  in  or  witness  the  laying  of  the  oomer- 
stone  of  a  monument  to  the  memory  of  a  distinguished 
fellow-citizen  who  is  now  no  more.  It  is  not  neces- 
sary for  me  to  mention  the  name  of  Stephen  A. 
Douglas  to  the  people  of  Ohio.  (Applause.)  I  am  free 
to  say  I  am  flattered  by  the  demonstrations  I  have 
witnessed,  and  being  flattered,  I  don't  mean  to  think 
ifpersonaJ,  but  as  an  evidence  of  what  is  pervading 
the  pablio  mind,  and  this  demonstration  is  nothing 
more  nor  less  than  an  indication  of  the  latent  senti- 
ment or  feeling  of  the  great  masses  of  the  people  with 
regard  to  this  groat  question. 

X  come  before  you  us  an  American  citisen  simply, 
and  not  as  the  Chief  Magistrate  clothed  in  the  insig- 
nia and  paraphernalia  of  state;  beintfan  inhabitant 
of  a  State  of  this  Union.  I  know  it  has  been  said 
that  I  was  an  alien;  (Laughter,)  and  that  I  did  not 
reside  in  one  of  the  States  of  the  Union  and  there- 
fore I  could  not  bo  the  Chief  Magistrate,  though  the 
Constitution  delares  that  I  must  be  a  citisen  to  occupy 
that  office.  Therefore  all  that  was  necessary  to  depose 
its  oooupant  was  to  declare  the  office  vacant,  or  under 
*  pretext  to  prefer  articles  of  imfteachment.  And 
thus  the  individual  who  Qocopies  the  Chief  Magis- 
tracy was  to  bo  disposed  of  ana  driven  from  power. 

There  was,  two  years  ago,  a  ticket  before  you  for 
the  Presidency.  I  yrta  placed  upon  that  ticket  with 
a  distinguished  citizen,  now  no  more.  [Voices— "It's 
apity;  Too  bad;"  Unfortunate."]  Yes.Iknow 
there  are  some  who  say,  "Unfortunate."  Yes,  un- 
fortunate fbr  some  that  God  rules  on  high  and  deals 
injustice.  (Cheers.)  Yes,  unfortunate  I  The  ways 
of  Providence  are  mysterious  and  incomprehensible, 
controlling  all  those  who  exclaim,  "Unfortunate. 
["Bally  for  you."]  I  was  going  to  day,  my  country- 
men, a  short  time  since  I  was  elected  and  placed 
upon  the  ticket.  There  wa&ii  platform  proclaimcdand 
'adopted  by  those  who  plaoed  me  upon  it.    Notwith- 


standing a  mendacious  press:  notwithanding  a  sub- 
sidized gang  of  hirelings  who  have  not  ceased  to  tra- 
daoe  me,  I  nave  discharged  all  my  official  duties,  and 
fulfilled  my  pledger.  And  I  say  hero  to-night  that 
if  my  predecessor  nod  lived,  thevials  of  wrntli  would 
have  poured  out  upon  him.  (Cries,  "Never I" 
"Neverl"  onA  three  cheers  for  the  Congress  of  the 
United  States.)  I  cume  here  as  I  was  passing  along, 
and  having  been  called  upon  for  the  purpose  of  ox- 
ohanging  views,  and  ascertaining^  if  we  could,  who 
was  wrong.  [Cries,  "You  arol'']  That  was  my 
object  in  appearing  before  you  to-night.  I  want  to 
say  that  I  nave  lived  amonp  the  American  people, 
and  have  represented  them  in  somo  public  capacity 
for  the  last  twenty-five  years.  Where  is  tile  man  or 
the  woman  who  can  place  his  finger  upon  one  single 
act  of  mine,  deviating  from  any  pledges  of  mine  or 
in  violation  of  the  constitution  of  the  country, 
[Cheers  and  cries  of  "New  Orleans  1"] 

Who  is  he — what  language  does  he  speak? — what 
religion  does  he  profess — tbatcan  come  and  place  his 
finger  upon  one  pledge  I  ever  violated,  or  one  prin-  - 
oipleleverprovedfarseto?  [Voice  "New  Orlcanel" 
Another,  "  Why  don't  you  hang  Jeff.  Davis  ?"1  Hang 
Jeff.  Davis?  [Shouts  and  cries  of  "  Down  with  him  1''] 
Hang  Jeff.  Davis?  [Voice  "Hang  Wendell  Phil- 
lips r']  Why  don't  you  hang  him?  [Cries  of  "Give 
us  an  opportunity!"]  Haven't  you  got  the  court? 
Have  n't  you  got  the  Attorney  General?  Who  is 
your  Chief  Justice,  who  has  refused  to  sit  on  hi* 
trial?  [Groans  and  cheers.]  I  am  not  the  Chief 
JuRtieel  1  am  not  the  Attorney  General  1  I  am  no 
jury  1  But  I'll  tell  you  what  I  did  do.  I  called  upon 
your  Congress,  that  is  trying  to  break  up  tho  Qov- 
ernmout.  [Hisses  and  cries  of  "A  lie  I"  Great  con- 
fusion. Voice  "Don't  get  modi"]  I  am  not  mad. 
[Hisses.]  I  will  tell  you  who  is  mad.  "  Whom  the 
cpdswanttodestroy  they  first  make  mad."  Did  your 
Congress  order  any  of  them  to  be  tried?  [Throe 
cheers  for  Congress.]  Then,  fellow-citizens,  wemight 
as  well  allay  our  passion  and  permit  reason  to  re- 
sume her  empireand  prevail.  In  presentingtho  few 
remarks  that  I  designed  to  make,  my  intention  was 
to  address  myself  to  your  common  sense^  your  judg- 
ment, your  better  feelings,  not  to  the  passion  and  ma- 
lignaney  ofyour  hearts.  [Voice."  UowaboutMoses?"] 
This  was  my  ohjeot  in  presenting  myself  on  this  oc- 
casion, and  to  say  "  how  dye"  and  "  good-bye."  In 
the  assembly  here  to-night  tho  remark  has  been  made 
"traitor  I"  Traitor,  my  countrymen  1  Will  you  hoar 
me?  (Cries,  "Yes  1")  And  willyou  hearmefor  my 
eause  and  for  the  constitatiou  of  my  country  i 
["Yes  I    Yes  I    Goonl"J 

I  want  to  know  when  or  where  or  under  what  cir- 
onmstanccd  .-Vudrew  Johnson,  not  as  Kxecutire.  bat 
in  any  capacity,  ever  deserted  any  principle,  or  vio- 
lated the  constitution  of  this  country.  [Neverl 
never!]  Lot  mo  ask  this  large  and  intelligent  au- 
dience if  your  Secretary  of  istate,  wlio  served  four 
years  under  Mr.  Lincoln,  and  who  was  placed  upon 
the  butcher's  block  aa  itwere  and  hacked  and  gnshed 
all  to  pieces,  scarred  by  the  assassin's  knife — wlion 
ho  turned  traitor?  [Cries  of  "never  !"]  If  I  were 
disposed  to  play  theonitor  and  deal  in  declamation, 
even  to-night  1  would  imitate  ono  of  tho  ancient 
tragedies,  and  would  take  Mr.  Seward,  bring  him 
before  you,  and  pointyou  to  the  hocks  and  scars  upon 
bis  r>er9on.  ["voice,  God  bless  him!"]  1  would 
exhibit  tho  bloodygarraenta  saturated  witu  gore  from 
his  Kftping  wounds.  Then  I  would  ask  you,  wlio  is 
the  traitor?  [Voice,  "Thad.  Stevens!")  Why 
don'tyouhang  Thad.  Stevens  and  WendellPhillipsV 
[Cheers.]  I  have  been  lighting  traitors  in  tho  South. 
They  have  been  whipped  andcrusheii.  They  knowl- 
edge their  del'eat  and  accept  the  terms  of  tho  con- 
stitution. And  now,  as  1  go  round  tho  circle,  having 
foucht  traitors  at  tho  South,  I  ain  prepared  to  light 
them  at  tho  North  [Cheers,]  God  being  willing  with 
yourheln.  [Cries,  "wo  won't  give  it."]  They  will  be 
crushed  North  and  this  glorious  Union  of  ours  will 
bn  jir'jsorved,  ]Cheers.]  I  do  not  come  here  as  tho 
Chief  Wngi.strato  of  tweuty-Iivc  States  out  of  thirty- 
six.    [Cheers.] 

I  oomo  here  t«-night  with  the  flag  of  my  country 
and  the  constellation  of  thirty-six  stars  untarnished. 
Are  you  for  dividing  this  country?  [Cries  "No."] 
'Then  I  am  President,  and  President  of  the  whole 
United  States.  [Cheers.]  I  will  tell  you  another 
thing.  I  understand  the  discordant  notes  in  this 
crowd  to-night.  He  who  Is  opposed  to  the  restora- 
tion of  the  Government  and  the  Union  of  the 
States  is  a  greater  traitor  than  Jeff.  Davis  or 
Wendell  Phillips.  [Loud  cheers]  I  am  against 
both  of  them.  [Cries,  "  Give  it  to  them."]  Some  of 
you  talk  about  traitors  in  the  South,  who  have  not 
courage  to  go  away  from  your  homes  to  light  them. 
[Laughter  and  cheers]  The  courageous  men.  Grant, 
Sherman,  Farragut,  and  the  long  list  of  tho  dis- 
tinguished sons  of  the  Union,  were  in  the  field,  and 
led  on  their  gallant  hosts  to  conquest  and  to  victory, 
while  you  remained  cowardly  at  home.  [Applause, 
Bully.]  Now  when  these  brave  men  have  returned 
homo  many  of  whom  have  left  an  arm  or  a  log  or 
their  blood  upon  many  a  battle-field,  they  found  you 
at  homo  speculating  and  committing  frauds  upon 
the  Govornment.  [Laughter  and  cheers,]  You  pre- 
tend DOW  to  have  great  respect  andsympathy  for  the 
poor,  brave  fellow  who  bos  loft  an  arm  on  the  battle- 
field. [Cries,  "Is  this  dignified ?"]  X  understand 
yon.  xon  may  talk  about  the  dignity  of  tho  Presi- 
dent. [Cries,  "Uow  was  it  about  his  making  a 
apeechon  the22dof  February?"]  I  buve  been  with 
you  on  the  battle-fields  of  this  country,  and  I  can 
tell  you  fqrthermore  to-night,  who  have  to  pay 
these  brave  men  who  shed  their  blood.  You  specu- 
lated and  now  the  great  mass  of  the  people  have  got 
to  work  it  out.    [^(Jhoers.] 

It  is  time  that  the  great  mass  of  the  American  peo- 
ple should  understand  what  your  designs  are.  [A 
voice,  "  What  did  General  Butler  say?"]  What  did 
(ieneral  Butler  say  7   (Hisses.)    What  did  OrautsayT 
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(ohcers)  nndwbat  does  Qeneral  Orautany about  Gen- 
«ral  XJutlcr?  (LuuKiiter  aud  obuers.J  Wbut  doc* 
Uonoral  t>Ueriuau  any  1  [A  voice,  "  Wuatdoes Siiori- 
diui  Day?  Mew  Urluaiul  Now  Orleanal"J  (iencral 
filieriduu  saya  tbat  he  ia  lor  the  rcslarauon  ol'  Uia 
govcrumeuc  that  lionoral  tjhecidaa  luugbt  fur. 
(Uully.j  Uut  t'clloir  eitiious,  let  this  all  paw.  Icur«  I 
Bot  tor  my  disDity.  There  is  a  oertaiti  portion  of  our  j 
oouittrymou  will  respect  a  oitiion  wherever  he  is 
ouutli;d  10  respect.  lA  voico:  "That's  >o."J  Ihoro 
is  unoLhor  class  that  have  no  retpcct  for  thouwolvei, 
and  conscqucutly  they  oanaot  respect  any  one  else. 
(JLauslitcr  aud  oheer8.J  I  kuov  a  man  aud  a  gentlo- 
man  tvhuuevcr  i  meet  him.  I  have  only  to  looh  in 
his  tUco,  and  if  I  was  to  see  yours  by  the  lixbtof  day 
1  do  uot  doubt  but  that  I  should  see  cowardice  aud 
treachery  written  upon  it.  ILiaughter  and  cheers.J 
OuLucouthcrowheroIcauseeyou.  [Cheers.]  Ifyou 
ever  shout  a  man  you  will  do  it  in  the  darit,  and  pull 
the  tri^ffcr  wbuu  uo  ouo  is  by  to  see.  LCheex)).J  1 
uudcrsland  traitors.  I  have  been  fighting  them  at 
the  southern  end  of  the  line,  and  we  are  now  fighting 
them  iu  the  uthcr  direction.  [JLiaughtor  and  chocrs.l 
1  oamo  hero  neither  to  criminate  or  recriminate,  but 
wheu  attacked,  my  plan  is  to  defend  myself.  iCheers.J 

Whuu  encroached  upoD,  i  carenot  llrom  what  quar- 
ter it  comes,  it  will  meet  with  resistance.  As  Chief 
Magistrate  ifolt,  after  taking  the  oath  to  support  the 
Constitution,  aud  when  £  saw  encroaohmcnts  upou 
your  cuiisLiiutioiial  rights,  I  dot-ed  to  sound  the  too- 
tin  of  alarm.  (Throe  cheers  lor  Andrew  Jobosou.) 
'I'hen  if  this  be  right,  the  bead  and  front  of  my 
olicuding  is  iu  telling  when  the  Coastitution  of  our 
country  wus  trampled  upon.  Lot  me  saytotboscwho 
thirst  lor  mure  blood,  who  are  still  willing  to  sacri- 
Aco  human  lite,  if  you  want  a  victim,  and  the  coun- 
try requires  it,  erectyour  altar  and  lay  mo  upon  it  to 
pour  tue  last  libation  to  human  freedom.  (Loud  ap- 
plause.) I  love  my  country.  Hvaryr  public  act  of 
my  life  testifies  that  it  is  so.  Wbere  is  the  man  that 
can  put  his  linger  upon  anyone  act  of  minothat  goes 
to  prove  to  the  contrary.  And  what  is  my  o&'eudiog? 
(Vuice,  "iSecauke  you  ore  not  a  radical,"  and  erics 
of  "  veto.";    tiomobody  says '  veto.'    Veto  of  what  ? 

is  called  the  Freedmea  s  Bureau  bill  7    I  can  tell 

you  what  it  is.  Before  tberebellion  commenced  there 
nere  lour  millions  of  slave*  and  about  MO,U00  white 
pouple  living  in  the  youth.  These  latter  paid  ex- 
penses, bought  the  lands  and  cultivated  them,  and 
aiiw  ibu  crops  w«ro  g:attiered,  pocketed  the  profits. 
That's  the  way  the  tbing  stood  up  to  ibo  rebellion. 
The  rebellion  commoaoed.  the  slaves  were  liberated, 
aud  then  came  up  the  Kreedmen'sBureau  bill.  This 
provides  for  the  appointment  of  agents  and  sub- 
ageuts  iu  alt  States,  counties,  and  school  districts, 
wuo  have  power  to  make  oootraets  for  the  frocdmon 
and  to  hire  them  out,  and  to  nse  tho  military  power 
to  carry  them  into  ojccoutioo.  The  cost  of  this  to  tho 
pcoplo  was  twelve  million  dollars  atthe  beginning. 
The  furthor  ezpeuse  would  be  greater,  aud  you  are 
to  be  taxed  for  it.  'That  is  why  I  vetoed  it.  1  might 
refer  to  the  Civil  Eights  bill,  Wtticb  is  even  more  atro- 
cious. 1  tell  yon.  my  coantrymen,  that  though  the 
powers  of  boll  and  'Ibad.  Uteveni  and  his  gang  were 
by,  tbey  could  uot  turn  me  liom  my  purpose.  There 
is  uo  power  that  oould  tiirn  me,  except  you  and  the 
iiod  wuo  apuke  me  into  existence. 

Iu  conclusion,  he  said  tbat  Congress  bad  taken 
tuuch  pains  to  poison  their  eonstituents  against  him. 
But  what  had  Congress  done?  Have  they  done  any- 
thing to  restore  the  Union  of  these  States?  No,  on 
tho  contrary,  they  bad  done  everytbiug  to  prevent 
it;  and,  because  be  stood  now  where  he  did  when 
the  rebellion  commenced,  be  bad  been  denounoed  as 
a  traitor.  Who  bad  run  greater  risks  or  made  greater 
socrilices  than  himself?  Bat  Uongress,  factious  and 
domineering,  had  taken  to  poisoning  tho  minds  of 
the  American  pouple.  Itwaswitb  them  a  question 
of  power.  Kvery  friend  of  theirs  who  holds  an  oUioe 
•s  assessor,  collector,  or  postmaster,  [A  voice— 
"'farn  jUcuedict  outr'J  wanted  to  retain  his  place, 
notation  in  ofiice  used  to  be  thought  a  good  doctrine 
by  Washington.  Jefferson,  and  Adams;  and  Andrew 
Jackson,  (Jod  bless  him,  thought  so.  [Applausel 
Xbis  gang  of  oOSce-holders— tbeao  bloud-suekets  and 
eormurauts— had  got  fat  on  the  country.  You  have 
got  thorn  over  your  districL  Hence  you  see  a  system 
of  logislaliou  proposed  tbat  these  men  shall  not  be 
turned  out;  and  the  President,  the  only-  channel 
tbrough  which  they  can  be  reached,  is  called  a 
tyraou  Uo  thought  the  time  had  come  when  those 
who  had  enjoyed  lat  olUces  forfouryears  should  give 
wuy  for  those  who  hadfougbtfor  theoountry.  Hence 
it  was  seen  why  he  was  assailed  and  traduced.  He 
had  stood  by  them  in  the  field  and  God  willing  he 
would  continue  to  stand  by  them.  He  had  turned 
aside  from  tho  thread  of  his  remarks  to  nolico  the 
bisult  sought  to  be  given  him.  W  hon  an  insult  olTorod 
ho  would  resout  it  in  a  proper  manner.  But  be  was 
free  tu  say  he  had  no  revengeful  or  resentful  feel- 
ings. All  he  wanted  when  the  ivar  was  over  and 
peace  bad  come  was  for  patrioue  and  Ghristian  mon 
to  rally  rouud  the  Bag  of  the  country  in  a  fraternal 
bug.  and  resolved  that  all  shall  perish  rather  than 
that  tho  Union  shall  not  bo  restored.  While  refer- 
ring to  the  quesiion  of  suffrage,  some  one  in  the 
crowd  asked  him,  "How  about  Louisiana?"  'To 
which  he  responded,  "Let  the  negroes  vste  in  Ohio 
beluro  you  talk  about  their  voting  in  Louisiana." 
[Laughter  and  cries  of  "Qoodr'J  'Take  the  beam 
putof  your  own  eye  before  you  seethe  mou  in  your 
brother's."  IRenewed  laughtorj  Iu  conclusion, 
alter  some  further  remarks,  be  invoked  God's  best 
blessings  on  bis  hearers.    [Applause.] 

[D.  C.  HoEwen's  report  of  the  Cleveland  Speech.] 

FiLLOW  ClTIZKNS  0»  THK  CiTY  OF  CLEVELAND:     In 

being  presented  bore  to-night,  not  for  the  purpose 
of  making  a  speech,  I  am  well  aware  of  lliu  groat 
curiosity  tbat  exists  on  thepart  of  strangorsiu  rofer- 
•Do*  tosMisgijidiTidnalswhoarabereamoBgslthem  'i 


who  have  notoriety  and  distinction  in  the  coun- 
try. Most  of  the  persona  hero  to-oigltt— (A  voice 
"Louderl"J  Well,  you muitt rcmcmbur  there  area 
good  many  peo|>le  here  lu-night,  and  it  requires  a 
pretty  strong  voice  to  reach  the  utmost  verge  of  this 
audience  to-night,  and  especially  one  who,  from 
speaking  for  the  lost  two  or  ihrcu  days,  has  to  some 
extent  marred  or  deatroyed  what  little  voico  Uo  hod. 
But  for  Ibe  time  I  consume,  ifyou  will  bear  with  me, 
i  will  try  and  make  myself  heard,  notwithstanding 
the  hoarsoaesa  under  which  I  labor.  What  I  was  go- 
ing to  say,  though,  is,  I  know  that  a  large  number  are 
here  who  would  deaire  to  see  Gen.  Grant  and  to  hear 
wbathemight  say.  [A  voice— "  That's  so"J  Uutthe 
fact  is  that  Gen.  Grant  is  extremely  ill.  His  beallh 
will  not  permit  of  his  appearing  before  this  audience 
here  to-night.  It  would  bo  much  more  pleasure  to  me 
to  bear  him  here  before  you,  and  to  hear  what  he  might 
have  to  say,  than  to  give  a  speech  of  my  own,  or  to 
give  the  reasons  of  his  absence  on  this  ocoasiou.  So 
then  it  will  not  be  ex^iected  he  will  be  bore.  He  will 
uot  address  you  to-uight.  You  cannot  see  him  to- 
night, so  far  as  that  gdes,  on  account  of  his  extreme 
iuaisposition, — 

Fellow  citizens,  in  being  before  yon  to-night,  it 
ia  not  for  thopurposeof  making  a  apeeoh,  but  simply 
tomnke  your  acquaintonce,  and  while  1  am  telling 
you  "  How  do  youdo," — atthevetyaame  time  to  tell 
you  "  Good  bye,"  We  fire  bore  to-day  on  our  tour  to 
a  visit  for  the  purpose  of  participating  in  or  witness- 
ing the  laying  of  tbc  chief  corner  stone  to  a  monu- 
ment to  be  erected  to  one  of  our  distingui^cd  fol- 
low citizens  who  ia  no  more.  It  is  not  necessary  for 
me  to  mention  the  name  of  Stephen  A.  Douglas  to 
the  people  of  Ohio.  (.Cheers.]  It  is  a  name  familiar 
to  all;  and,  being  on  a  tour  to  participate  in  the 
ceremoniea,  passing  through  Ihia  city,  and  section  of 
country,  and  nitucaaing  the  domonatration  or  mani- 
festations of  regard  and  respeut  which  have  been 
made,  lam  free  to  aay  to  you  that  ao  faros  I  am  con- 
cerned,— and  I  think  I  may  apeak  for  all  those  who 
accompany  me, — that  we  feel  extremely  fiatterod  and 
gratified  at  thedomoustratiuns  tbat  have  boon  made 
by  tbc  people  of  the  country  through  which  we  have 
passed.  And  in  being  flattered  I  want  at  the  same 
time  to  state  that  I  don't  coasidor  that  entirely  per- 
sonal, but  as  an  evidence  of  what  is  pervading  the 
public  mind,  that  there  is  a  great  issue  before  the 
country  that  is  not  yet  settled, and  thcae  demonatra- 
tiona  are  nothing  more  nor  less  than  an  indication 
of  a  latent  sentiment  of  the  feeling  of  the  great  mass 
of  the  people  which  is  being  developed  in  reference 
to  tho  proper  settlement  of  those  great  questions, 
[Cheers.] 

And  in  coming  before  yon  to-night,  I  come  before 
you  an  American  citizen.  Not  simply  as  the  Chief 
Magistrate  receiving,  and  going  along  as  on  ofiicer 
with  the  insignia  and  iiarapbomalia  of  State,  bat 
appear  before  you  as  a  fellow  cititen,  belngan  indi- 
vidual of  one  of  tho  States  of  this  Union.  I  know 
that  it  has  been  said  aud  c  mtendod  for  on  the  part 
of  some  that  I  was  an  alien;— ^laughter  and  crlee  of 
"ahame"]— tbat  I  did  not  reside  inuneof  the  States 
of  the  Union,  and  therefore  I  could  not  be  Chief 
Magistrate,  though  the  Conatitution  declared  tbat  I 
was.  And  all  that  was  necessary  was  simply  to  intro- 
duce a  resolution  declaring  the  office  vacant  or  de- 
posing the  occupant  or  under  pretext  to  prefer  arti- 
cles of  imncacbment,  and  that  the  individual  who 
occupied  the  Chief  Magistracy  was  to  be  disposed  of 
and  driven  fVom  power  [Cries  of  "Never."]  Bat, 
fellow  citizens,  but  a  short  time  since  you  bad  a 
ticket  before  you  for  the  Proaidcncy  and  Vice  Presi- 
dency. I  was  placed  upon  tbat  ticket  with  a  distin- 
guished fellow  citizen  who  is  now  no  more.  Yes,  I 
know  there  are  some  tbat  wUl  complain.  Unfortu- 
nate 1  Yea  unfortunate  for  some  that  God  rules  on 
high  and  deals  iu  right.  Yea,  unfortunate  that  the 
ways  of  Providence  are  mysterious  and  incompre- 
hensible, controlling  all  those  who  exclaim  "  unfor- 
tunate." [Voice*  "Bully  lor  you."]  I  was  going  to 
say,  my  countrymen,  but  a  short  time  ainoe  I  was 
selectou  and  placed  upon  the  ticket:  and  there  was 
a  platform  proclaimed  and  adopted  by  those  who 
placed  me  upon  it. 

And  now,  notwithstanding  [?]  a  anbaidiiedganfof 
hirelings  (Cheers)  [and  tradueers]  I  [bavedischarged 
all  my  olDcial  duties].  And  1  say  here,  if  my  prede- 
eeiior  bad  lived,  the  vials  of  wrath  would  have  been 
poured  out  upon  him.  (Cheers.  Cries  of  "Never;" 
three  cheers  for  tho  Congress  of  the  United  States.) 
I  came  hero  to-night  in  passing  along  and  being 
called  upon  for  the  purpose  of  exobanging,  to  the 
extent  that  tho  time  would  permit,  of  opinions  and 
views,  and  to  asoertain,  if  we  could,  who  was  in  the 
wrong.  (Laugbtcrandoriesof  "Ob,  oh.")  Thatwas 
object  in  appearing  before  you  to-night,  and  I  want 
to  aay  this,  that  I  imve  lived  with  and  been  among 
the  American  people  and  have  represented  them  in 
some  capacity  for  the  lost  25  years ;  and  where  is  the 
man  living,  or  the  woman,  in  the  community  where 
I  have  lived  and  bad  the  confidence  of  the  people, 
that  can  place  his  finger  upon  one  single  [(?)]  devi- 
ating from  any  pledge  lever  made,— in  violation  of 
the  laws  of  my  country?  (Cheers.  A  voice  "How 
about  New  Orleans?")-  Where  is  be?  What  lan- 
guage doe*  be  sftoak,  what  religion  does  he  p(pfea* 
that  can  come  forward  and  place  hi>  finger  upon  one 
pledge  I  have  violated  or  one  principle  I  (ever)  [?] 
[A  voice  "New  Orleans."]  New  Orleans.  (Hang 
Jeff.  Davis.)  Just  upon  that  auhject— Hang  Jeff. 
Davis T  [Voices  "No"  and  "Down  with  him."] 
(Hong  Wendell  Phillips."]  Hanir  Jeff.  Davis?  ["Ne"] 
["Yes"]  Why  don't  you?  Why  don't  you?  [A 
voice,  "Give  ns  tho  opportunity."]  Uaven'tyongot 
the  court?  Haven't  you  got  the  Attorney  General? 
[A  voice  "  No,  ho  is  removed."]  Who  ia  your  Chief 
Justicennd  has  refused  to  ait  upon  the  trial  ?  [Cheers.] 
I  am  not  the  Chief  Justice ;  I  am  not  the  prose- 
cuting Attorney.  ["  Good"  aud  cheers.]  I  am  not 
the  jury. 


But  I  will  tell  you  what  I  did  do.  looUcd  npAor 
Congress  thnt  ia  trying  tu  break  up  the  Uovcriimcnt 
[A  voice,  "  You  lie,"  and  clioora,  "  Not  so."  Hisses. 
"Don't  get  mad,  Andy."]  Well,  I  will  tell  you  who 
iarnnd,  "  Whom  tho  tiuda  intend  to  destroy,  Ihcy  firrt 
make  mnd."  Yes,  Did  your  Congrcs  order  any  uf 
them  to  bo  tried?  [Three  cheers  fur  Gen.  Grant  and 
Congress.]  'Then  fellow  citizeua,  we  might  as  well 
allay  uuf  fcolingj  and  let  poa&ion  subside  aud  reusoa 
resume  her  empire  and  prevail  [Cheers]  In  pre- 
senting myself  in  the  lew  remarks  that  I  intended  to 
moke,  my  intention  Iras  to  address  myself  to  year 
common  aenao,  to  your  judgment,  to  the  better  feel- 
ing, not  the  passion  and  the  malignancy  of  yuur 
hearts.  (Cheers)  This  was  my  object  in  presenting 
myacif  on  thia  occasion,  and  to  merely  tell  you"IIow 
do  you  do,"  and  at  the  same  time  tu  bid  yon  "Good 
bye."  In  this  crowd  bore  to-nlRht,  the  remark  ha* 
been  made  "  Traitor,"  "Traitor  '"I  My  countrymen 
will  you  hoar  me?  fVoioea  "  Yes"]  And  will  you 
hear  me  for  m^cauae  and  for  the  Constitution  olmy 
country?  [Crica  of  "  Yes"]  I  want  to  know  when 
or  where  or  under  what  cirAunatanccs  Andrew  Jphn- 
aon— not  as  Chief  Executive  but  acting  iu  kny  other 
capacity— ever  deaertcd  any  principle  or  violated  the 
Constitution  of  his  country  [Cries  of  "Never  "  ana 
"You  abandoned  your  party."] 

Let  mo  ask  thia  large andintclUgentandiencoher* 
to-night  if  your  Secretary  of  State,  who  served  four 
years  under  Mr.  Lincoln,  an^  who  was  niacod  upon 
thebutobcr's  block,  ns  it  were,  and  chopped  in  piocci, 
hacked,  and  scarred  all  over  by  the -assassin's  knifa 
wbcnhe  turned  traitor?  ("CricaofNever.")  Butifl 
were  disposed  to  play  the  orator  and  deal  in  decla- 
mation here  to-night,  I  would  imitate  one  of  the 
ancient  tragedies  that  we  have  aueh  a  graphio  ae- 
count  of.— yes,  I  would  take  William  U.  Scwnrd,  and 
I  would  bring  him  before  you,  and  would  point  Ton 
to  the  baoka  and  soars  upon  his  person  (A  voice. 
"God  bless  him")  Yea,  I  would  exhibit  bis  bloody 
garments,  caused  by  blood  from  wounds  infiicted  by 
the  assaesin's  knile.  (Three  Cheers  for  Soward!) 
Yes,  L  would  unfold  bis  blnody  gnrtnents  before  y oa 
to-night,  and  ask  who  had  committed  treason.  (A 
voice  Thad.  Stevens.)  Yea,  I  would  nski/oii  why  Jc£ 
Davis  waa  not  hanged?  [And  I  would  give  the  reason 
and  bang  Thad.  Stevens  and  Wendell  Phillips.] 

I  tell  you,  my  countrymen,  I  have  been  fignting 
tho  South.  They  have  boon  whipped,  tbcy  have 
been  crushed ;  and  they  are  very  willingto  acVnowl- 
edi;e  their  error  and  accept  the  teems  of  the  (jonati- 
tuuon:  and  now,  as  I  go  around  the  circle,  baring 
fouj;hf  traitors  at  the  South,  1  am  prepared  to  fight 
traitors  at  the  North.  (Cheers.)  (rod  being  willing 
with  yonr-help  (Cries  ^' We  will  do  it,",  and  "W* 
won't  do  it.")  tbey  will  be  crashed  North  and  South, 
and  thia  glorious  Union  of  ours  will  be  preserved, 
and  in  coming  here  to-night  [itjwns  not  coming  as 
the  Chief  Magistrate  of  twenty-five  States.  No.  I 
cnmo  here  to-night  as  the  Excnutive  of  36  State*. 
[Cheers.]  I  come  here  to-night  with  tho  flag  of  mjr 
eonntryin  my  hand, aaonatcllHtionnf86,not twenty- 
five  stars.  [Cheera].  I  come  bore  to  nif  bt  with  the 
conatcllation  of  my  country  intact— [uoiae  and  onn- 
fuaion]— determined  to  defendtbeC.iiatitutionof  my 
country  let  the  consequenoe.'*  be  wli;it  they  may.  I 
eomohero  to-night  with  the  Union,  itie  entire  circle 
of  the  States  [not  a  segment  of  a  riiolc]  (A  voice 
"How  many  States  make  you  Prusidcnl?"')  How 
many  States  mnde  me  President'.'  W.i'n't  yon 
against Bccesfiion?  ["Yea,"]  Werojsnufordisaolving 
too  Union?  ["No'']  Were  you  f>i-  dividing  this 
Government?  ("No."]  Then  lam  Prc^^idint,  and 
lam  President  of  the  whole  United  >taUs.  [Cheer.". ) 
And  I  will  tell  yon  another  thing.  1  will  tell  yon 
another  thing.  I  understand  tho  discordant  notes  in 
tbiacrowd  hereto-night.  And  Iwill  tell  yon  further- 
moro;  he  that  is  opposed  to  the  restoration  of  tho 
(jlovcrnment  and  the  re-union  of  the  States  is  as  great 
a  traitor  ns  Jeff.  Davis  or  Wendell  Phillips  [Loud 
Cbecra]  I  am  against  both  of  them  (A  voice  Giro 
it  to  them")    I  am  ogainat  both  of  tbem. 

I  fought  the  traitors  of  the  South,  and  I  will  now 
fight  them  in  the  North.  And  I  will  tell  you  another 
thing.  Ihavobeen  with  them  down  there,  and  when  fj] 
men  wore  sleeping  on  their  arms;  (I  knew  who  wo* 
with  tbem  and  about  them.]  When  some  of  you  tailk 
about  traitor  in  the  South  you  badu't  oonrngo  to  got 
out  of  your  [closets]  but  pcrsnaded  [aomebody  else]  to 
go.  [Laughter  and  applause.]  Thecourageous  men — 
whUe  Grant,  Sbornian,  Farragut,— the  long  list  of 
the  distinguished  aona  of  the  United  States — were  in 
the  field  of  battle,  leading  on  their  gall.int  h»sts  to 
conquest  and  victory,  you  were  cowardly  at  home. 
rChoers.]  (Cries  of  "Bully."]  And  now  when  thoeo 
brave  men  have  returned  home,  many  of  them  leav- 
ing an  arm  or  a  leg  or  his  blood  in  or  upon  some 
battle-field,  you  were  at  home  apeculating  and  com- 
mitting frauds  upon  your  government.  (Laugbtor 
and  cheers.]  You  protend  now  as  groat  respect  and 
sympathy  for  the  poor  bravo  fellow  that  lelt  his  arm 
on  the  battle-field  (voioesand  confoaion]  I  nnder- 
stand  you.  And  you  may  talk  about  the  diaoitj  of 
the  President  [if  he  does  not  make  a  speech  on  tho 
22d  of  July  01  the  22d  of  February^ 
Ihave  been  with  you  (A  voice  "  'Thatwas  whisky") 
I  have  been  with  you  in.  the  battle  of  this  eouniry. 
And  I  can  tell  you  furthermore  I  know  who  has  to 
pay  for  it.  Those  bravo  men  abed  their  blood;  you 
speculated  and 'got  the  money,  and  now  the  great 
mass  of  people  must  work  it  out  (cheers)  [and  all 
this  banging.]  I  care  not  for  your  projudice;  it  ia 
timefortbe  great  mass  of  the  American  people  t6 
underatandwhntyonrdeaiRnsare.  (A  voice,  "Thnt'a 
so,"]  and  in  addition  tu  this,  the  South,  in  propoainw 
10  come,  to  terms',  even  proposed  to  come  forward  nna 

fiay  their  part  (A  voice — "Let  tbem  come.")  I  shy  then 
et  tbem  come.  (A  voice — "That's  right")  and  ihese 
brave  men  tbat  conquered  tbem,  and  after  havinc 
prostrated  them,  [?]  (while)  Ihese  gentlemen  with  the 
bod  of  power  upon  their  nocks,  what  do  tbey  say? 


Digitized  by 


Google 


THE  CONGRESSIONAL  GLOBE. 


109 


jtbey  do  not  9a7  anything  aboot  it.— (A  raiee — "  Whot 
|M  Oeneral  Butler  my  7"j  Oen.  Butler?  [Huftps] 
What  does  Qencrol  Orant  oay?  [Cheers. J  And 
what  does  Oeneral  tiraut  roy  itboul  Qeuei-ftl  Butler  ? 
[Laughter  and  npplaaao]  What  does  Ocn.  Sher- 
man say?  (A  voice — "What  did  General  Sheridan 
(ay?")  Oeneral  Sheridan  says  be  is  for  a  restoration 
of  tho  OoremmenL  Uedoral  Sheridan  fought  for 
it.    [Cries  of  "Bully."]  : 

But  t'ellovT  citizens, let  this  all  pass.  I  care  not  for 
my  dtauity.  There  is  n  certain  portion  of  our  coun- 
trymen that  wilt  rci^cct  their  follow  oitijon  when- 
ever he  is  entitled  to  respect,  [A  voice  "that's  so," — 
and  cheers.]  There  is  another  portion  of  them  that 
have  no  respect  for  themsetrcs,  and  oonsetiuentiy 
they  cannot  reapect  nnybo<ly  elso  [erics  of  Bully,  ana 
ebecrB.  and  other  •zolani;Uions  in  tho  audience.]  1 
know  a  sentloman  and  a  man  whenever  I  can  tee 
kirn.    And  fucthermoro,  I  know  [when  I  leok  a  man 

e'l  the  face  and  can  see  himj-^ifhe  President  was 
01%  nndarstood  to  express  A  wish  that  he  contd  see 
■ome  oae  in  the  ortpwdj  I  will  bet  now  if  there  oa|^ 
be  a  li^ht  tiyat  cowardioe  and  treachery  can  be  seen 
it.  [Iiaocriter  k  cheers]  Come  out  here  where  we 
eaDMoyou.  (Cheers)  And  if  ever  you  shoot  a  man 
joa  wUt  shoot  in  thodark  and  pull  yonrtrisi;crwben 
no  en«  i*  by.  [OboersJ  I  understand  traitors.  I 
have  baea  fighting  tUem  for  fi^e  years.  We  (fought) 
it  out  on  tSe  Suntbern  end  of  the  line,  and  now 
we  are  going  to  go  the  other  direction.  And  this 
man.SQCh  aone  as  insulted  uie  to-night,  when  you  17] 
you  will  sae  that  he  has  ocasod  to  bo  a  man.  But  in 
eeasing  to  be  a  man  he  shrank  into  the  dimensions 
of  a  reptile  [Cheers.]  And  having  so  shrank,  as  an 
lionaat  man  I  will  tread  upon  him.  I  eamo  here  to- 
aigbt  neither  to  criminate  nor  to  recriminate;  hut 
when  provoked,  my  nature  is  not  to  (advance),  but 
itistodofend  [Cheers.]  And  when  encroached  apon, 
1  care  not  from  what  quarter  itcoaics.it  is  entitled 
to  resisumeo— ;[as  resistance  to  oppression.] 

As  your  Chiaf  Hagistruto  [have  I  felt  lor  taking 
the  oath  to  support  the  Constitution  of  my  country, 
after  I  saw  the  •noroachments  of  the  enemy  nipon 

J'oar  constitutional  rights.]  I  saw  tho  citadel  of 
iberty  ouer'>aehed  upon,  i^nd  as  an  houcst  man.  and 
being  placed  there  as  your  sentinel,  I  have  dared  to 
tound  the  toosin  of  alarm,  (A.voioe  "  God  bless  An- 
drew Johnson.")  Should  £  have  ears  and  not  hear? 
Should  I  have  a  tongue  and  not  speak?  (Voices 
"  No,  no")  Then  if  tins  bo  right,  the  head  and  front 
of  my  offending  is  in  [saying]  when  the  (Constitution 
of mycouottywastrampledupon,  [Av6ica"Bully." 
And  let  me  say  to-night,  though  my  [head]  haa  been 
tbrealoaed,  though  it  has  been  said  that  my  lilood  is 
to  be  shed. — [A  voice — "  1  can't  see  it."]  LetmA  say 
to  those  tiiat  thirst  for  my  bluod — (A  voiee — "There 
is  bettor  bluod  than  ^ours  8hed.")^Lot  me  *ay  to 
thoso  who  are  still  wilHng  to  sacrifice  human  life, 
lot  me  say  to  those,  if  you  want  a  victim,  and  my 
country  requires  it,  erect  your  altar  (A  voice  "Bully 
for  you.")  [The  confusion  prevented  the  rvoi't"' 
from  boaring  the  remainder  of  the  Sentence  save 
the  words  "  and  the  individual  who  addreesol  you 
to-night."]  Erect  your  altar  if  you  still  thirst  for 
blood  (Cries  of  "tf  ever.")  And  if  j-ou  want  it,  take 
eut  the  individual  who  oddressae  you,  lay  him  upon 
your  uitor,  and  the  blood  that  now  warms  and  ani- 
mittes  his  existence  shall  be  poured  out  as  the  last 
libation  to  human  freedom.  (Loud  applause.)  X 
lovo  my  aoontry  [over  popularity]  and  all  my  life 
tostiftes  that  it  is  so  (A  voice  "  Tiiat  is  so.")  Where 
is  the  nan  that  [used  to  bo]  toiling  for  a  home  and 
abiding  place  for  uis  children  that  can  look  Andrew 
Joiinson  in  the  face  and  say  that  he  was  not  tiis 
bieod?  Where  is  tho  miui  that  has  participated  in 
any  and  all  onr  wars,  since  oar  war  with  Meaico 
down  to  the  present  time,  that  can  pat  Iris  finger 
•pon  any  one  act  that  goos  to  prove  [but  what  he 
•toad  at  all  times  for  the  country  ?l  (A  voice  "  That 
ia  so."]  Then  what  ia  my  ofiending?  (A  voice — 
" Beeauae yon  are  nota Radieol.")  (Cries  of  "  Veto.") 
Somolaoay  nyt  "Veto."  (A  voice— "Bally  for  the 
veto,"— eheers.)  Veto  of  what?  What  is  called  the 
Sreedmen's  Biirean  Bill.  And  I  can  tell  you  what 
it  is.  (AtoIco— "Toll  as.")  Before  the  Ilcbellion 
•ommeueed  than  were  four  million  nf  persons,  that 
were  called  colored  persons,  thatwere  licld  as  slaves 
by  about  340.0U0  people  living  in  the  South.  These 
310,000  slaveholders  paid  the  expenses  [worked  the 
aegroesj  ai  they  are  commonly  called,  and  at  the 
expiration  of  the  year,  [when]  tne  rice,  tobacco,  and 
cotton  were  sold,  alter  paying  all  the  expenses,  the 
slavoboldenput  the  mosey  in  their  pockets.  Your 
attention,  they  pnt  the  profits,  if  there  was  any,  in 
their  pockets.  In  many  instances  there  were  no 
profits,  [thus  ho  that  bought  tho  land  and  the  slaves 
eomo  out  (?)]  Well  that  is  the  way  the  thing  stood 
before  the  rebellion.  The  rebellion  commenced,  the 
•lares  were  turned  loose,  and  then  we  come  up  to 
Ike  Freadmon's  Bureau  Bill.  What  did  tho  Frced- 
■en's  Bareau  propose?  It  la  to  appoint  agents  and 
sab-HgcDts,  in  all  the  States,  counties,  school  dis- 
triet*.  and  parishes,  with  power  to  make  oontracts 
for  all  the  slaves,  with  power  to  control,  power  to 
birvtbem  oat  and  to  dispose  of  them;  and  in  addition 
to  that  the  whole  military  power  of  the  Oovernmont 
to  aid  the  exceatinn  of  the  Freedmen's  Bureau  Bill 
(A  voice— "Bally.")  I  never  fear  clamor  (A  voice — 
■Qood  for  you.  J  I  never  [have]  been  afraid  of  the 
people,  for  it  ia  in  them  I  relied,  and  upon  them  I 
always  roliad.  Then  when  I  got  tho  Iruth,  the  argu- 
ment and  the  fact  and  reason  on  my.side,  neither 
elamor  nor  frowns  nor  menaces  can  drive  mefrom  my 
pnrpOBe.    [Cries  of  "  Bully,"  and  cheers]. 

And  now  to  the  Preedmen's  Bureau  Bill.  What 
was  it?  Four  millions  of  slaves  were  einiincipatcd, 
gireo  an  equal  chance,  a  fair  start  to  make  their  own 
rapport;  to  work,  produce,  and  having  worked  and 
(voduoed,  to  appropriate  the  product  of  their  own 
luor  to  their  own  enstonanoo  and  support.  But  tho 
wnadm»a'3  Borean  comes  along  Mul  iteys  that  we 


must  takecbarge  of  four  million  of  slaves.  (Cries  oT 
"No,"  never.)  The  Froedmen's  Bureau  comes  along 
and  proposes  to  appropriate  a  truution  less  ttian 
$13,00U,0U0  to  sustain  this  Frecdmcu's Bureau.  Xwant 
to  give  some  tacts;  I  want  to  put  the  nail  in,  and 
having  put  it  in,  to  clinch  it  on  the  other  side. 
[Cheers]  Then  we  come  along  and  propose  at  the 
beginning,  as  an  ijiiliativtf,  to  appropriate  $12,000,1X10 
to  defray  the  expense  of  emancipating  four  million 
of  slaves.  In  the  first  iustutico  it  has  cost  you  throe 
thousand  million  of  dollars.  Throe  million  of  dol- 
lara  you  havo  expended;  and  after  having  given  a 
lull  and  fair  opportunity  to  enjoy  the  products  of 
his  own  labor,  then  these  gentlemen  that  aro  snoh 
great  philanturupists,  that  are  such  great  friends  to 
humanity— the  great  mosses  of  tho  people  who  toil 
and  labor  six  days  in  tho  week,  and  someof  them  not 
evenrestingon  tbe7th,  must  bo  taxed  topay^l'AOOU,- 

000  to  sustain  that  Frecdmon's  Bureau  [The  system 
so  kept  on  the  country  would  run  up  to  litty  millions 
of  dollars].  In  the  days  of  John  (J'uincy  Adams 
912,000,000  was  looked  upon  as  an  enormous  expense 
[to  the  existence  of  the  Oovernmont]  but  here  aro 
)12,000,000  for  the  Frecdmon's  Bureau.  Your  atten- 
tion my  oountrymoo.  I  have  not  got  to  the  point  yet. 
(Cheers) 

Your  attention,  I  would  rather  speak  to  five  hun- 
dred men  who  would  give  mo  attention  than  to  ten 
thousand  who  are  not  willing  to  boar  me.  Uow  docs 
the  matter  stand?  Tho  whole  proposition  stands  to 
transtbr  4.000,000  of  slaves  from  the  original  owners — 
as  1  have  j  ust  told  you — in  the  South  to  theirnow  tosk- 
maaters:  [yes,]  a  worse  system  of  slavery  than  ever 
existed  before  [was  to  transfer  four  million  of  slaves 
to  a  new  set  df  task-masters  who  were  to  work  them, 
to  control  them,  to  make  their  contracts;  and  iu  the 
end  if  there  were  any  profits  made,  thoy  would  put 
them  into  their  own  pockets  instead  of— [the  re- 
mainder of  tho  sontonee  was  broken  by  cheers  and 
voices  "True"  "  True"],  But  on  the  other  hand,  if 
the  system  turned  out  to  bo  unprolit  able  and  was 
losing  business,  you  the  people  bad  to  foot  up  tho 
bill  and  the  t}overnment  pay  tho  expense.  That  is 
the  Frecdmon's  Bureau  Bill. 

Mow  when  they  talk  about  power  and  nsurpation, 

1  stand  to-night  where  1  have  always  stood.  [See 
this  measure  before  you.]  Before  this  Congress  came 
up  or  this  rebellion  commuuced ;  and  because  I  op- 
posed it.  exercising  one  of  tho  most  cunsorvative 
powers  in  the  Constitutions  of  the  country.  What 
could  I  do  by  the  veto  power  [A  voice  '  Send  it  over 
your  hood"]  Can  yon  [present  anything?]  No.  But 
all  that  the  Executive  can  do,  who  was  the  repre-- 
sontative  of  the  people,  tho  people's  tribune,  is  to  say 
when  a  measure  ia  unconstitutional,  is  to  say  when 
it  is  extravagant  and  improvident  and  [?]  let  the 
peopleconsider  of  it  (Cheers)  Was  there  any  tyranny 
in  stopping  the  measure  until  you  can  get  the  people 
to  consider  it?  [A  voice  "No."]  Then  as  your  tri- 
Isane,  as  your  representative,  I  said  when  this  bill 
was  [passed] — and  a  bill,  too,  if  I  had  been  disposed 
and  with  plenty  of  power,  I  could  havo  taken  it  into 
my  hands,  with  thousands  of  satraps  and  Irom  12  to 
60  millions  of  expenditure,  I  could  have  declared  my 
self  dictator,— I  said  no,  that  the  power  is  where  tne 
Constitution  placed  it,  in  the  hands  of  tho  people. 
(Cheers)    So  mnch  for  the  Freeduicn's  Bureau  Bill. 

And  if  I  was  disposed  to  [come]  along,  in  connec- 
tion with  this  [and]  call  your  attention  to  the  Civil 
Rights  Bill,  it  is  onl^  more  enormous  than  the  other, 
[Confused  voioes  mingled  with  cheers.]  And  let  me 
say  to  you,  all  the  threats  and  menaces  emanating 
from  wnat  is  called  tho  extreme  men,  your  Ste- 
TEMSES,  your  Sqhheks,  and  your  Pbillipses,  and 
from  all  that  class,  I  care  not;  as  they  have  once 
talked  about  farming  a  league  with  hell  and  a  cove- 
nant with  tho  devil.  [Laughter  and  cries  of  "  bully."] 
I  tell  yon.my  countrymen  nore  to-night,  that  though 
the  powers  of  hell  and  Thad.  Stevens  and  his  gang 
[were  by,]  thoy  could  not  turn  me  from  my  purpose. 
There  is  no  power  to  control  me  save  you  and  the 
(tod  who  spoKc  me  into  existence.   ["  Three  cheers"] 

In  bidding  you  farewell.  [I  would  bewilling]  that 
this  Congress  which  has  been  in  session  and  which 
has  taken  so  much  pains  to  poison  the  minds  of  their 
constituents  against  me— what  has  this  Congretfs 
done?  [A  voiee,  "Nothing."]  Has  itdone  anything 
to  restore  the  Union  of  these  States?  [A  voice — 
**No."]  But  on  the  contrary,  they  have  done  every- 
thing in  their  power  to  prevent  it.  [A  voice — "That 
is  so."]  But  because  I  stand  now  where  I  did  when 
this  rebellion  commenced,  1  havo  been  denounced 
as  a  .traitor  and  recreant  to  tho  eiiuse  of  my  country. 
[Cries  of  "Never."]  My  countiTrmen  hero  to-night, 
who  has  sulTorcd  more  than  I?  [Cries  of  "No one."] 
Who  has  run  greater  risks.— who  has  done  more  than 
I  that  address  yon  here  to-night?  [Cries  of  "No  one," 
and  "Ood  bless  you,  old  man."]  But  this  factious, 
domineering  tyrannical  party  in  Congress  has  under- 
taken to  poison  the  mihds  of  tho  American  people. 
(Voices- "That's  so  ;"  and  cheers.)  It  is  justatiuos- 
lion  of  power;  and  the  attempt  has  been  [?]  every 
man  that  held  a  place  in  their  districts.  The  Presi- 
dent oannot  control  it — oh  no;  [my]  Congressmen 
control  iL  [Laughter.]  Yes,  your,  a&sessora  and 
coUoctors  and  post^nasters — (A  Voice — "Hit  'em 
again.")- Whythey  used  to  have  an  axiom  in  old 
times  that  rotation  in  office  was  n  good  thing.  Wash- 
ington used  to  think  so,  Jefferson  thought  so,  Mon- 
roe thought  so ;  Jackson— God  bless  him  1— thought 
so.  [Cheers,  a  Voice.  "Hero's  a  second  Jackson."] 
But  uow  when  we  taltabout— [Tho  sentence  wos  in- 
terrupted by  confusion  in  the  assembly.]  Your  at- 
tention. I  would  rather  have  your  attention  [than 
to  listen  to  you.] 

Now  how  does  the  matter  stand?  Why,  this  gang, 
this gangof  cormorants  and  bloodsuckers, that liave 
lived  at  home  and  fattened  upon  thecountry  tho  last 
four  or  five  years,  never  going  into  tho  field, — oh, 
they  are  great  patriots  and  everybody  [wants  to  turn 
them  out  (?)]    Look  at  them  r?.]  Bvarybody  are  trai- 


tors that  are  against  us.  Hence  you  hear  a  system 
of  legislation  proposed,  to  do  what?  [Why  that  thess 
men  shall  not  bo  turned  out.  "  Wb  havo  got  our 
particular  friends  in  power  in  tho  diatriotsr?)]  and 
the  President,  the  tribune  of  the  people,  the  only 
channel  through  which  you  can  reach  and  vacate 
these  places  and  bring  honest  men  in,  is  deuouuced 
as  a  tyrant  because  ho  stands  [in  vindication  of  the 
people.  (Checr.«.)  All  it  wants  is  for  the  country  to 
[understand.]  I  thii^  the  time  has  come  when  those 
who  havostayod  atliome  and  enjoyed  ull  the  fat  of- 
fices four  or  five  years,  got  rich,— 1  think  it  is  noth- 
ing more  than  right  that  a  few  of  those  who  have 
fought  tho  battles  of  tho  country  [as  well  nsl  others 
who  havo  staid  at  homo  Jshould  join  in]  the  bencfita 
of  the  victory.  [How  it  is  with  'i'cnncsaco?  Why,  it 
Is  that  [I  mean  tosny  that  I  stood  up  with  theio  men 
at  home]  and  in  tho  field,  and  God  being  willing,  I 
intend  to  stand  by  them  again.  [Cries  of  "Qood," 
"  Bully,"  and  cheers.] 

Thrfn,  my  countrymen,— I  have  been  drawn  into 
this.  I  intended  simply  to  make  my  acknowledge- 
ments for  the  cordial  welcomo  that  you  havo  given 
me.  But  even  in  going  along,  pos.iing  the  civilities 
of  life,  if  I  am  insuiled  while  the  civilities  are  going 
on  I  will  resent  it  in  a  proper  manner.  [Cries  of 
"Good"  k  cheers.]  Then  in  parting  with  you  here 
to-night,  if  I  know  the  feelings  of  my  own  heart, 
there  is  no  anger.  I  have  nu  rcvcngtful  feelings  to 
gratify.  (A  voice  "Everybody  loves  you")  Ail  that 
I  want  is— now  that  peace  bos  come,  now  when  tho 
war  is  over — is  for  all  patriotic  and  Chriiitian  men  to 
rally  round  the  standard  of  their  country,  and  unite 
in  one  [eternal,  patriotic  oath,]  and  swear  by  the 
altar  and  their  Clod  that  all  shall  sink  together  but 
what  this  Union  shall  be  restored.  (Chcira.)-  Then 
in  partingwith  you  bore  to-night,  I  hand  over  to  yott 
this  flag,  not  with  25  but  with  2S  stars;  I  hand  over 
to  you  the  Constitution  of  my  country  unimpaired, 
though  breaches  havo  been  made  upon  it,  with  the 
confident  hope  that  you  will  repair  the  breaches  and 
preserve  the  Constitution  intact.    I  hand  it  over  to 

iou,  in  whom  1  have  always  trusted,  and  upon  whom 
have  always  relied,  nndsofari  havonevcrdeserted. 
And  I  feel  confident,  though  speaking  here  to-uight 
for  heart  that  responds  to  heart-^mou  that  agree  in 

firinciple,  men  that  agree  in  some  great  doctrine 
that  compare  ideas  or  notions,  when  thoy  come  to 
the  hour  of  acting  in  harmonyand  concert.]  Then  ia 
parting  with  you  to-night,  1  hand  over  the  Aug,  the 
Constitution  and  the  Union  into  hands  that  I  know 
will  preserve  it,  and  at  the  proper  time  will  render 
tho  proper['/]. 

Then  farewell ;  and  the  little  ill-feeling  that  bal 
been  [stricken  out]:— if  some  man  who  has  been 
morose  and  felt  malignant  under  the  infiuence  of 
somoparty  leader  and  that  don't  feel  that  he  is  free, 
let  me  say  just  in  conclusion,  and  in  this  conuectioa 
I  tell  you  there  aro  a  good  many  white  men  iu  this 
country  need  emancipating.  And  let  the  work  of 
emancipating  go  on.  Strike  tho  shackles  from  the 
white  man's  limbs  and  let  him  stand  erect.  Yuu  free 
your  folks  at  home  uefore you  go  to  tho  negroes.  You 
let  the  negroes  vote  in  Ohio  before  you  talk  about 
negroes  voting  in  Louisiana.  [A  voice  "Novcf."] 
ToJkc  the  beam  out  of  your  own  eye  belbre  you  see 
the  mote  that  is  in  your  neighbor's.  You  nro  very 
much  disturbed  about  New  Orleans,  but  yuu  won't 
let  a  negro  [go}  to  the  ballot  box  to  vote  iu  Ohio. 
[Then  my  counuymen  this  ia  my  claim]  We  under- 
stand these  questions. 

Then  in  parting  with  yon— [The  speech  is  not  o«n« 
eluded  iu  my  notes— D.  C.  MoKwen.] 

[Cleveland  Herald  report.] 

Pi-at.  Johnson  then  stepped  forward  and  spoke  M 
follows: 

PBEST.  JOHNSON'S  SPBECH. 

Fellow  Citizens  of  Cleveland :— It  is  not  for  the  onr- 
pose  of  making  a  speech  1  came  here  to-night.  I  am 
aware  of  the  great  curiosity  that  exists  on  the  part 
of  strangers  iu  reference  to  seeing  individuald  who 
are  here  amongst  us.  [Louder.]  You  must  remom* 
her  there  are  a  good  many  people  here  to-night,  and 
it  requires  a  groat  voice  to  reach  the  utmo»t  verge 
of  this  vast  audience.  I  have  used  my  voice  so  con- 
stantly for  some  days  past  that  I  do  know  as  I  shall 
be  able  to  make  you  all  hear,  but  I  will  do  my  bast 
to  make  myself  heard. 

What  I  am  going  to  say  is ;  There  is  a  large  num- 
ber here  who  would  like  to  see  General  Qrant,  and 
hear  him  speak,  and  bear  what  ho  would  have  to 
say ;  but  the  fact  is  General  Grant  is  not  here.  He  it 
extremely  ill.  His  health  will  not  permit  of  his  ap^ 
pearing  before  this  audience  to-night.  It  would  be 
a  greater  pleasure  to  me  to  see  him  here  and  have  him 
speak  than  to  make  a  speech  of  my  own.  So  then 
it  will  not  bo  expected  that  he  will  be  here  to-night, 
ic  you  cannot  see  him  on  account  of  his  extreme 
inaisposition. 

Fellow  Citizens:  In  being  before  yon  to-night  it  i* 
not  for  the  purpose  of  making  a  speech,  but  simply 
to  make  yonr  acquaintance,  and  while  1  am  telling 
yuu  how  to  do,  and  at  the  same  time  tell  you  good- 
bye. We  are  here  to-night  on  our  tour  towards 
a  sister  Stato  for  the  purpose  of  participating  in  and 
witnessing  they  laying  of  the  chief  corner  atone  over 
a  mooumoot  to  one  ol  our  follow  citizens  who  U  no 
more.  It  ia  not  necessary  for  mo  to  mention  tho 
name  of  Stephen  A.  Bouglas  to  the  citizens  of  Ohio. 
It  is  a  namo  familiar  to  you  all,  and  being  on  a  tour 
to  participate  in  the  ceremonies,  andpassiotr  through 
your  State  and  section  of  country  and  witnessing 
the  demonstration  and  manifostatiou  of  regard  i 
respect  which  has  been  paid  me,  I  am  free  to  sny  to 
you  that  so  far  as  I  anaconcentod,  and  I  think  I  am 
speaking  for  oil  the  company,  when  I  say  we  leel 
extremely  gratified  and  fiiitterod  at  tho  demonstra- 
tion niodo  Of  the  country  through  which  we  have 
pasted,  and  in  being  Battered,  I  want  to  atate  at  the 


Digitized  by 


Google 


110 


SUPPLEMENT  TO 


same  tima  that  I  don't  consider  that  entirely  por- 

sooal,  but  nfl  cvidcnco  of  what  is  pcrvadinff  the 
public  mind,  that  Ihoro  is  a  grout  issue  bcforo  tho 
country,  and  that  this  demonstratiou  of  foeliner,  is 
moro  than  anything  else,  an  indication  of  a  deep 
interest  among  the  great  mass  of  the  people  in  regard 
to  all  these  great  questions  that  agitate  the  public 
mind.  In  coming  bot'oreyou  to-night,  Icomo  before 
you  ns  an  Amcriuau  citizen,  and  not  simply  as  your 
Chief  Magistrate.  I  claim  to  be  a  citizen  of  the 
Southern  States,  and  an  inhabitant  of  one  of  tho 
tJlates  of  this  Union.  I  know  that  it  has  been  said, 
and  contended  for  on  the  part  of  some,  that  I  iras 
an  alien,  for  I  did  not  reside  in  any  one  of  the  States 
of  the  Union,  and  therefore  I  could  not  be  Chief 
Magistrate,  though  the  States  declared  I  was. 

But  all  that  was  necessary  wassimply  to  introduce 
a  resolution  declaring  the  offico  vacant  or  depose  the 
occupant,  or  under  some  i)retext  to  prefer  articles  of 
impeachment,  tc  tho  individual  who  occapies  the 
Chief  Magistracy  would  be  deposed  and  deprived  of 
power. 

But,  fellow-citizens,  a  short  time  since  you  had  a 
ticket  before  you  for  the  Presidency  and  Vice  Presi- 
dency; I  was  placed  upon  that  ticket,  in  conjunction 
with  a  distinguished  fellow  citizen  who  is  now  no 
more.  (Voice,  "  a  great  misfortune  too").  1  know 
there  arc  some  who  will  oxoloim,  "unfortunate."  1 
admit  the  ways  of  Providonoe  are  mysterious  and 
unfortunate  but  uncontrolablo  by  those  who  would 
exclaim  unfortunate.  I  was  going  to  say  my  coun- 
trymen, but  a  short  time  since,  I  was  selected  and 
placed  upon  a  ticket.  There  was  a  platform  prepared 
and  adopted  by  those  who  placed  me  upon  it,  and 
now,  notwithstanding  all  kinds  of  misrepresenta- 
tion: notwithstanding  since  after  the  sluice  of  mis- 
representation has  been  poured  out,  notwithstanding 
a  subsidised  gang  of  hirelings  have  traduced  uioand 
maligned  me  ever  since  1  have  entered  upon  the  dis- 
charge of  my  official  duties,  yet  I  will  say  had  my 
predecessor  have  lived,  the  vials  of  wrath  would 
have  been  poured  out  on  him  (cries  of  never,  never, 
never.)  I  eomo  hero  to-night  in  passing  along,  and 
bein;  called  upon,  for  tho  purpose  of  exchanging 
opintons  and  views  as  time  would  permit,  and  to  as ' 
certain  if  wo  could  who  was  in  the  wrong. 

I  appear  before  you  to-night  and  I  want  to  to  say 
this:  that  1  have  lived  and  been  among  all  Ameri- 
can people,  and  have  represented  them  in  some  ca- 
pacity for  tho  last  twenty-five  years.  And  where  is 
the  man  living,  or  the  woman  in  the  community, 
that  I  have  wronged,  or  where  is  the  person  thatoan 
place  their  finger  upon  ono  singio  liMi  breadth  of 
deviation  from  ono  single  pledge  I  have  made,  or 
ono  single  violation  of  the  Cons titut  ion  of  tho  coun- 
try. What  tongue  docs  ho  speak?  What  religion 
does  ho  profess?  Let  him  como  forward  and  place 
his  fingerupon  one  pledge  I  have  violated.  (A  voice. 
"Hanff  Jeit' Davis"):  (Mr.  Presitlcnt  resumes.)  Hang 
Jeff  Davis?  H.ang  Jeti,  Davis?  Why  don't  you? 
(Applause.)  Why  don't  you?  (Applause.)  llavo 
you  not  got  tho  Court?  Have  yoii  not  got  tho  Court? 
Have  not  you  got  tho  Attorney  General?  Who  is 
your  Chief  Justice — and  that  refused  to  sit  upon  tho 
trial?  (Applause.)  I  am  not  tho  Prosecuting  At- 
torney. I  am  not  thojury.  But  I  will  tell  you  what 
I  did  do;  I  called  upon  your  Congress,  that  is  trying 
to  break  up  the  Uoverument,  (immense  applause.) 
Yes,  did  your  Congress  order  hanging  Jelf  Davis? 
(Prolonged  applause,  mingled  with  biases.) 

But,  follow  citizens,  we  had  as  well  lotfoelings  and 
prejudices  pass;  let  passion  subside;  lot  reason  re- 
sume her  empire.  In  presenting  myself  to  you  in  the 
few  remarks  I  intended  to  make,  ray  intention  was 
to  address  myself  to  your  judgment  and  to  your  good 
sense,  and  not  to  your  anger  or  thcmalignity  of  your 
hearts.  This  was  ray  object  in  presenting  myself  on 
this  occasion,  and  at  the  snmu  time  to  tell  you 
good-bye.  I  have  heard  tho  remark  made  in  this 
crowd  to-night,  "  Traitor,  traitorl"  (Prolonged  con- 
fusion.) My  countrymen,  will  you  hear  me  for  my 
cause?  For  the  Constitution  of  my  country?  I 
want  to  know  when,  where  and  under  what  circum- 
stances Andrew  Johnson,  either  as  Chief  Executive, 
or  in  any  other  capacity  over  violated  tho  Constitu- 
tion of  his  countrj'.  Let  mo  ask  this  largo  and  in- 
telMgent  audience  here  to-niKht,  if  your  Secretary 
of  State,  who  served  four  years  under  Mr.  Lincoln, 
who  was  placed  under  the  butcher's  blow  and  ex- 

?o»ed  to  the  assassin's  knife,  when  he  turned  traitor, 
f  I  were  disposed  to  play  orator,  and  deal  in  de- 
clamation, here  to-night,  I  would  imitate  one  of  the 
ancient  tragedies  we  have  such  account  of— I  would 
take  William  H  Seward  and  open  to  you  tho  scars 
ho  has  received.  I  would  exhibit  his  bloody  gar- 
ment and  show  the  rent  caused  by  the  assassin's 
knife.  [Three  cheers  for  Scwjird.]  Yes,  I  would  un- 
fold his  bloody  garments  here  to-night  and  ask  who 
had  committed  treason.  I  would  ask  why  .leff 
Davis  was  not  hung?  Why  don't  you  hang  Thad 
Stevens  and  Wendell  Phillips?  I  can  tell  you,  my 
countrymen  I  have  been  lighting  traitors  in  the 
South,  [prolonged  applause,]  and  they  have  been 
whippcfl,  and  say  they  wefo  wrong,  acknowledge 
their  error  and  accept  the  terms  of  the  Constilu- 

tiOD. 

And  now  as  I  pass  aronndthe  circle,  having  fought 
traitors  at  the  South,  I  am  prepared  to  fight  traitors 
at  the  North,  Qod  being  willing  with  your  help 
["You  can't  have  it,"  and  prolonged  confusion,] 
they  would  bo  crushed  worse  than  the  traitors  of  tho 
South,  and  this  glorious  Union  of  ours  will  bo  pro- 
eorvcd.  In  coming  hero  to-night,  it  was  not  coming 
B9  Chief  Magistrate  of  twenty-five  States,  but  I  come 
here  as  tho  Chief  Magistrate  of  thirty-six  States.  I 
came  hero  to-night  with  the  Sag  of  my  country  in 
my  hand,  with  a  constellation  of  thirty-six  nnd  not 
twentjr-five  stars.  I  came  hWo  to-night  with  tho 
Constitution  of  my  country  intact,  determined  to 
defend  tho  Constitntion,  let  tho  consequence*  bo 
what  they  may,    I  came  hereto-nightfartheUnion; 


the  entire  circle  of  these  States.  [A  Voice.  "  How 
many  Stiites  made  you  President?"]  Uow  many 
States  made  me  President?  Was  you  against  seces- 
sion? Do  you  want  to  dissolve  tho  Union?  [A  voice, 
No.]  Then  I  am  President  of  tho  whole  United 
States,  and  I  will  tell  you  one  thing.  I  understand 
the  discordant  notesin  this  audience  hero  to-night. 
And  I  will  tell  you  furthermore,  that  he  that  is  op- 
posed to  the  restoration  of  tho  Government  and  the 
union  of  tho  States,  is  as  groat  a  traitor  as  Jeff 
Davis,  and  I  am  against  both  of  them.  I  fought 
traitors  at  tho  South,  now  I  fight  them  at  the  North. 
(Immense  applause.) 

I  will  tell  you  another  thing;  I  know  all' about 
those  boys  that  have  fought  for  their  country.  I 
have  been  with  them  down  there  when  cities  were 
besieged.  Iknow  who  was  with  them  when. some  of 
you,  that  talk  about  traitors,  had  not  courage  to 
como  out  of  your  close;B,  bat  persuaded  someuody 
else  to  go. 

Very  courageous  men!  While  Qrant,  Sherman, 
Farragut,  and  a  long  host  of  the  distinguished 
sons  of  tho  United  States  wero  in  the  field  of  battle 
you  wero  cowards  at  home;  and,  now  when  these 
brave  men  have  returned,  many  of  them  having  left 
an  arm  or  leg  on  some  battle-field  while  you  were 
at  home  speculating  and  committing  frauds  upon 
your  government,  yon  pretend  now  to  have  groat 
re^ljcet  und  sympathy  for  the  poor  fellow  who  left 
hit  arm  on  the  battle-field.  I  understand  you,  who 
talk  about  the  duty  of  the  President  and  object  to 
his  speech  of  the  22d  of  July,  (Voice.  "22d  of  Febru- 
ary";— 22d  of  February.  I  know  who  have  fought 
tho  battles  of  tho  country,  and  I  know  who  is  to  pay 
for  it.  Those  bravo  men  shed  their  blood  and  you 
speculated,  got  money,  and  now  the  groat  mass  of 
the  people  mustvrark  it  out.  (Applause  and  confu- 
siiMi.)  I  care  not  for  your  prejudices.  It  is  time  for 
the  groai  mass  of  the  American  people  to  understand 
what  your  designs  arc  in  not  admitting  the  Southern 
States  when  they  have  come  to  terms  and  even  pro- 

Eosed  to  pay  their  part  of  the  national  debt.  I  say, 
et  them  come;  and  those  bravo  men,  having  con- 
quered them  and  having  prostrated  them  in  the  dust 
with  tho  heel  of  power  upon  them.  What  do  they  say? 
(Voice, "  What  does  Qeneral  BUTL£n  say '/")  General 
BoTLEEl  What  does  General  Grant  say?  Andwhat 
does  General  Grant  say  of  General  Bctleb?  What 
dooa  (iencral  Sherman  soy?  Uo  says  he  is  for  res- 
toration of  the  Government;  and  GeneVal  Sherman 
fought  for  it.  * 

Bat  fellow  citixens  lot  this  all  pass.  I  care  not  for 
malignity.  There  is  a  certain  portion  of  our  coun- 
trymen that  will  respect  their  fellow  citizen  when- 
ever he  is  entitled  to  respect,  and  there  is  another 
portion  that  have  no  respeotfor  themselves,  and  con- 
sequently hare  none  for  anybody  else.  I  know  a 
gentleman  when  1  see  him.  And  furthermore,  Iknow 
when  1  look  a  man  inthefaco — [Voice, — "Which  you 
can't  do."]  I  wish  I  could  see  you,  I  will  bet  now, 
if  there  could  be  a  light  rofioctednpon  your  face  that 
cowardice  and  treachery  could  be  seen  in  it.  Show 
yourself.  Come  out  here  whero  we  can  see  you.  If 
ever  you  shoot  a  man,  you  will  stand  in  the  -dark 
and  pull  your  trigger.  I  nndc^tond  traitors,  I  have 
been  fighting  them  for  five  years.  We  fought  it  out 
on  tho  Southern  end  of  the  line,  now  wo  are  fighting 
in  Uio  other  direction.  And  those  men — such  a  one 
as  insulted  me  to>night — you  may  say,  hos  ceased  to 
be  a  man,  and  in  ceasing  to  a  man  shrunk  into  the 
denomination  of  a  reptile,  and  having  so  shrunken, 
as  an  honest  man,  I  tread  upon  him.  I  came  here 
to-night  not  to  criminate  or  recriminate,  bat  when 
provoked  my  nature  is,  not  to  advance,  but  to  de- 
fend, and  when  encroached  upon,  I  care  not  from 
what  quarter  it  comes,  it  will  find  resistance,  and 
resistance  at  the  threshold.  As  your  Chief  Magis- 
trate I  have  felt,  after  taking  an  oath  to  support  the 
Constitution  of  my  country,  that  I  saw  the  encroach- 
ments of  the  enemy  upon  your  sovereign  rights.  I 
saw  the  citadel  of  liberty  intrenched  upon  and,  as  an 
honest  man,  being  placed  there  as  a  sentinel,  I  have 
dared  to  sound  the  tocsin  of  alarm.  Should  I  have 
ears  and  not  hear;  have  a  tongue  and  nolspeak  when 
tho  enemy  approaches? 

And  let  mc  say  to-night  that  my  head  has  been 
threatened.  It  has  been  said  that  my  blood  was  to 
be  shod.  Let  me  say  to  those  who  arc  still  willing  to 
saorifico  my  lifo  [derisive  laughter  and  cheers,]  if  yon 
want  a  victim  and  my  country  requires  it,  erect  ^our 
altar  and  the  individual  who  addresses  you  to-night, 
while  hero  a  visitor,  [No,  No."  and  laughter]  erect 
^onr  altar  if  you  still  thirst  forblood,  and  if  youwant 
it,  take  out  tho  individu.il  who  now  addresses  you 
and  lay  him  upon  y6ur  altar,  and  the  blood  tbatnow 
courses  his  veins  and  warms  his  existence,  shall  be 
poured  out  as  a  last  libation  to  Freedom.  I  love  my 
country,  and  I  defy  any  man  to  put  his  finger  upon 
anything  to  the  contrary.  Then  what  is  myoffcnso? 
iVoices.  "You  ain't  a  Radical,"  "Now  Orleans," 
Veto"]  Somebody  says  "  Veto."  Veto  of  what? 
What  is  called  the  Freedmcn's  Bureau  Bill,  and  in 
fine,  not  to  gointoanyargumenthoreto-night,  if  you 
do  not  understand  what  the  Freedmeu's  Bureau  Bill 
is,  I  can  tell  you,  [Voice — "Tell  us"]  Before  there- 
bellion  there  wero  4,000,000  called  colored  persons 
held  as  slaves  by  about  340,IXX1  people  living  iu  the 
South.  That  is  340,000  slave  owners  paid  expenses, 
bought  land  and  worked  tho  negroes,  and  at  the  ex- 
piration of  tho  year  when  cotton,  tobacco,  and  rice 
was  gathered  and  sold, after  all  paying  expenses,  these 
slave  owners  put  the  mono^  in  their  pocket — (slight 
interruption)— your  attentiod— they  put  tho  prop- 
erty in  their  pocket.  In  many  instances  there  was 
no  profit  and  many  como  out  in  debt.  Well,  that  is 
the  way  things  stood  before  tho  rebellion,  Tho  re- 
hellion  commenced  and  tho  slaves  wero  turnedloose. 
Then  we  como  to  tho  Freedmcn's  Bureau  Bill.  And 
what  did  the  bill  propose?  It  proposed  to  appoint 
Of  on  ts  and  sub-agents  in  all  thecities,  counties,  school 
districts  and  parishes,  with  power  to  moke  contracts 


for  all  the  slaves,  power  to  control  and  power  to  bira 
them  out — dispose  of  tlicm,  and  in  addition  to  that. 
the  wholemilitary  power  of  the  Government  appliod 
to  carry  it  into  execntioi>. 

Now  [clamor  and  confusion]  I  never  feared 
clamor.  I  have  never  been  afraid  of  the  people,  for 
by  them  I  have  always  been  sustained.  And  when 
I  have  all  the  truth,  argument,  fact  and  reason  on 
my  side,  clamor  nor  affront,  nor  animosities  can 
drive  me  from  my  purpose. 

Now  to  tho  Freedman's  Bureau.  What  was  itT 
Four  million  slaves  were  emancipated  and  given  an 
equal  chance  and  fair  start  to  make  their  own  sup- 
port— to  work  and  produce ;  and  having  worked  and 
produced,  to  have  their  own  property  and  apply  it 
to  their  own  support.  But  the  Freedmen's  Bureau 
comes  and  sayswe  must  take  charge  of  these  4,000,()IIO 
slaves.  Tho  Bureau  comes  along  and  proposes,  at 
an  expense  of  a  fraction  less  than  912,000,000  a  year 
to  take  charge  of  these  slaves.  Ton  had  already  ex- 
pended three  thousand  million  doUan  to  set  them 
tree  and  give  them  a  fair  oppartunity  to  take  car* 
6f  themselves — then  these  gentlemen,  who  are  such 
great  friends  of  the  people,  tell  us  theymust  be  taxed 
twelve  million  dollars  to  sustain  the  Freedman's 
Bureau.  [Great  oonfusioni]  I  woald  rather  speak 
to  five  hundred  men  who  would  give  me  their  atten- 
tion than  to  one  hundred  thonsand  that  would  not, 
[With  all  this  jnoss  of  patronage  he  said  he  couid 
have  doclarcd  himself  dictator.] 

The  Civil  Rights  bill  was  more  enormoos  thou  the 
other.  I  have  exercised  the  veto  power,  they  say. 
Let  me  say  to  yon.  of  the  threats  from  your  Stevenses, 
Sumners,  Pbillipscs  and  all  that  class,  I  care  not  for 
them.  As  they  once  talked  about  forming  a  "  league 
with  Hell  andacovonantwith  the  devil."  I  tell  yon, 
my  countrymen  bere  to-night,  through  the  power  of 
Hell,  death  and  Stevens  with  all  his  'lowers  com- 
bined, there  is  no  power  than  can  control  me  save 
you  the  people  ana  the  God  that  spoke  me  into  ex- 
istence. In  bidding  you  farewell  hero  to-night,  I 
would  ask  ^-ou  with  all  the  pains  Congress  baa  taken 
to  calumniate  and  malign  me,  what  has  Congrca 
donsT  Has  it  done  anything  ts  restore  the  Union  of 
tho  States  ?  But,  on  the  contrary,  has  it  not  don* 
everything  to  prevent  it? 

And  because  I  stand  now  as  I  did  when  the  rebel- 
lion commenced,  I  have  been  denounced  as  a  traitor. 
My  countrymen  here  to-night,  who  hassuffered  more 
than  I?  Who  has  run  greatn  risk?  Who  has  borne 
moro  than  I?  But  Congress,  factious,  domineering, 
tyrannical — Congress  has  undertaken  to  poison  the 
minds  of  the  American  people,  and  create  a  feeling 
against  me  in  consequence  of  the  manner  in  which  1 
have  distributed  tho  public  patronage. 

While  this  gang — this  common  gang  of  cormorants 
and  bloodsuckers,  have  been  fattening  upon  the 
country  for  tho  past  four  or  five  years — men  never 
going  into  the  field,  who  growl  .it  being  removed  from 
their  fat  offices,  they  are  great  patriots  1  Look  at 
them  all  over  your  district  1  Everybody  is  a  traitor 
that  Is  against  them.  I  think  the  time  has  come, 
when  those  who  stayed  at  home  and  enjoyed  offices 
for  tho  tost  four  orfive years — I  think  it  would  be  no 
more  than  right  for  them  to  give  way  and  let  othen 
pai-ticipate  in  the  benefits  of  office.  Hence  you  can 
see  why  it  is  that  I  cun  traduced  and  assaulted.  I 
stood-  up  by  these  men  who  wero  in  the  field,  and  I 
stand  by  them  now. 

I  have  been  drawn  into  this  long  speeob.  while  I 
intended  simply  to  make  acknowledgments  for  tho 
cordial  welcome;  but  if  I  am  insulted  whi(e  civili- 
ties iwe  going  on  I  will  resent  it  in  a  proper  manner, 
and  in  parting  here  to-night,  I  have  no  anger  nor 
revengefal  feelings  to  gratify.  All  I  want  now— 
peace  nos  come  and  war  is  over — is  for  all  patriotic 
men  to  rally  round  thostandardof  their  country  and 
swear  by  their  lUtars  and  their  God,  that  all  shall 
sink  together  but  what  this  Union  shall  besuppocted. 
Then  in  parting  with  you  to-nighL  I  hang  over  yoa 
this  flag— not  of  25  but  af36  stats— I  hand  over  to  yon 
the  Constitution  of  my  country— though  imprisoned, 
though  breaches  have  been  made  upon  it — with  con- 
fidence hoping  you  will  repair  tho  breaches,  I  hand 
it  over  to  you,  in  whom  I  have  always  trusted  and 
relied,  and,  so  far,  I  have  never  deserted — and  I  feel 
confident,  while  speaking  here  to-night,  for  heart 
responds  to  heart  of  man,  that  you  agree  to  the  same 
great  doctrine. 

Then  forowelll  The  little  ill  feelings  aroused  het« 
to-night,  forsomo  men  have  felt  a  little  ill:  let  as 
not  cherish  them.  Lot  mo  say,  in  this  connection, 
thero  are  many  white  people  in  this  country  that 
need  emancipation.  Let  the  work  of  emancipation 
go  on.  Let  white  men  stand  erect  and  free.  [A 
voice,  "  What  about  New  Orleans"].  You  complain 
of  the  disfranchisement  of  the  negroes  in  too  South- 
ern States,  while  yon  would  not  give  them  the  right 
of  suffrage  in  Ohio  to-day.  Let  your  negroes  vote  in 
Ohio  before  yon  talk  about  negroes  voting.  Take 
tho  beam  out  of  your  own  eye  before  you  see  the 
ruote  in  your  neighbours  eye,  'Ton  are  very  mueh 
disturbed  about  Now  (Orleans— bat  yoCi  will  not  allow 
tho  negro  to  vote  in  Ohio. 

This  is  all  plain,  vo  understand  this  all  and  in 
parting  with  yoa  to-night  let  me  invoke  the  blessing 
of  God  upon  you,  expressing  my  sincere  thanks  for 
the  cordial  manner  in  Which  you  have  receivod  mo. 

Mr.  EDMUNDS,  I  move  that  the  Senate 
sitting  for  this  trial  stand  adjourned  until  to- 
morrow at  hvelve  o'clock, 

Mr.  FESSENDEN.  I  wish  to  make  a  mo- 
tion that  takes  precedence  of  that,  that  when 
the  coart  adjonrns  it  adjoaro  to  meet  on  Mon- 
day next. 

Mr.  DRAKE.  That  has  been  decided  against. 

Mr.  FESSENDEN.    It  can  be  cooaidered 
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•gain,  becanse  other  businesa  has  been  done  in 
the  meantinre. 

Mr.  EDM  UNDS.  I  rise  ^o  a  point  of  order, 
diat  nnder  the  rules  the  motion  to  adjoftrn  takes 
precedence. 

The  CHIEF  JUSTICE.  The  Chair  is  of 
opinion  that  the  motion  to  a^'oam  takes  pre- 
cedence of  every  other  motion  if  it  is  iiot  with- 
drawn. 

Mr.  EDMUNDS.  I  will  withdraw  it  at  the 
request  of  the  Senator  from  Maine. 

Mr.  FESSENDEN.  I  can  afterward  renew 
the  motion  to  adjourn. 

The  CHIEF  J  USTICB.  The  Senator  from 
Maine  moves  that  when  the  Senate  sitting  as 
a  coart  of  impeachment  adjourns  it  adjourn 
to  meet  at  twelve  o'clock  on  Monday. 

Mr.  FERRY  called  for  the  yeas  and  nays, 
and  they  were  ordered ;  and  being  taken,  re- 
sulted— yeas  16,  nays  29;  as  follows: 

TEAS— HesRi.  Bnokalew,  Corbett,  Davis,  Dixon, 
DooKttle,  Fenenden,  Fowler,  Hendonon,  Johnson, 
HeOreer7.  Norton,  Nye,  Patterson  of  lennessee, 
Tramball.  Von  Winkle,  and  Viokora— 16. 

NAYS— Messrs.  Anthony.Cameron,  Cattell.  Chand- 
ler. Cole.  Conklinc,  Connoss,  Cracin,  Drake,  Ed- 
monds, Ferry,  Frelin^hnysen,  Hendricks,  Howard. 
Howe,  Morgan,  Homll  of  Maine,  Morrill  of  Ver- 
mont, Patterson  of  Now  Hampshire,  Pomeroy,  Boss, 
Sherman,  Spragae,Stewart,SumDer,  Thayer.  Willey, 
■nd  WiUiam*— 29. 

NOT  VOTINO— Messn.  Bayard,  Qrimes,  Harlan, 
Korton,  Ramsey,  Sanlsbury,  Tipton,  Wade,  and 
TBtor-9. 

So  the  motion  was  not  agreed  to. 

Mr.  EDMUNDS.  I  move  that  the  Senate 
sitting  for  this  trial  adjoarn. 

The  CHIEF  J  USTICE.  The  Senator  from 
Vermont  moves  that  the  Senate  sitting  a*  a 
ooort  of  impeachment  adjourn  until  to-morrow 
at  twelve  o'clock. 

The  motion  was  agreed  to. 


Satcbdat,  April  4, 1868. 

fhe  Chief  Justice  of  the  United  States  en- 
tered the  Senate  Chamber  at  twelve  o'clock  and 
took  the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant-at-Arms, 

The  ManMers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  appeared 
and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  appeared 
and  took  their  seats. 

The  presence  of  the  House  of  Repreaenta'' 
tivea  was  next  announced^  and  the  members 
of  the  House,  as  in  Committee  of  the  Whole, 
headed  by  Mr.  E.  B.  Wasbbqbne,  the  chair- 
man of  that  committee,  and  accompanied  by 
the  Speaker  and.  Clerk,  entered  the  Senate 
Chamoer,  and  were  conducted  to  the  seats  pro- 
vided for  them. 

The  CHIEF  J  USTICE.  The  Secretary  will 
read  the  minutes  of  the  last  day's  propeedings. 

The  Secretary  read  the  Journal  of  the  pro- 
ceedings of  the  Senate  yesterday  sitting  for  the 
trial  of  the  impeachment. 

The  CHIEF^  JUSTICE.  Gentlemen  Man- 
agers, you  will  please  to  proceed  with  your  evi- 
den«e.  The  Senators  will  please  to  give  their 
attention. 

L.  L.  Waxbridoe  sworn  and  examined. 

By  Mr.  Manager  Bdtler: 

Qiuttion.  What  is  your  business? 

Answ«r.  Short-hand  writeiw 

Quetiimi.  How  long  have  yon  been  engaged 
in  that  business? 

Annoer.  Nearly  tea  years. 

Question.  Have  yon  had  during  that  time 
any  considerable  experience  ;  ana  if  so,  how 
nuch  in  that  business? 

Antwer.  Yes.  sir;  I  have  had  experience 
daring  the  whole  of  that  time  in  connection 
with  ucwspaper  reporting  and  outside. 

Quetiion.  Reporting  for  conrts? 

Antwer.  Yes,  sir. 

Qut»tiim.  With  what  papers  httve  you  been 
lately  connected? 

Antwer.  More  recently  with  the  Missouri 
Democrat ;  previous  to  that  time  with  the  Mis- 
sauri  iiepublican. 

Question.   Do  the  names  of  thpse  papers 


indicate  their  party  proclivities,  or  are  they 
reversed? 

Anavoer.  They  are  the  reverse. 

Question.  TheDemocratmeansRepublican, 
and  the  Repnblicau  means  Democrat? 

Annoer.  Exactly. 

Qutation.  To  what  paper  were  yon  attached 
on  or  about  the  8th  of  September,  16667 

Anmeer.  The  Missouri  Democrat. 

Question.  Did  you  report  a  speech  delivered 
from  the  balcony  of  the  Southern  Hotel  in  St 
Louis  by  Andrew  Johnson  ? 

Antmer.  I  did. 

Question.  What  time  in  tha  day  was  that 
speech  delivered? 

Antyoer.  Between  eight  and  nine  V  clock  in 
the  evening. 

Question.  Was  there  &  crowd  in  the  streets? 

Answer.  Yes,  sir,  there  was,  and  on  the 
balcony  also. 

QueMon.  Where  were  you  7 

Antwer.  I  was  on  the  balcony,  within  two 
or  three  feet  of  the  President  while  he  was 
speaking. 

QutsUon.  Where  were  the  rest  of  the  presi- 
dential party? 

Answer.  I  cannot  tell  ybn. 

Question.  Were  they  there? 

Answer.  I  have  no  recollection  of  seeing 
any  of  the  party  on  the  balcony. 

Question.  Did  the  President  come  out  to 
answer  a  call  from  the  crowd  in  the  street 
apparently? 

Answer.  Yes,  sir,  I  judge  so ;  I  know  there 
was  a  very  large  crowd  in  the  street  in  firont 
of  the  hotel,  and  there  were  continuous  cries 
for  the  President,  and  in  response  to  those 
cries  I  supposed  he  came  forward. 

Question.  Had  he  been  received  in  the  city 
by  a  procession  of  the  various  charitable  socie- 
ties? 

Answer.  He  had  during  the  afternoon  been 
received  by  the  municipal  authorities. 

QuesUon.  Had  the  mayor  made  him  an 
address  of  welcome? 

Answer.  He  had. 

Qwtstion.  Had  he  answered  that  address? 

Answer.  Hebad. 

Question.  Did  you  take  a  report  of  that 
speech? 

Answer.  I  did. 

Question.  How  fully? 

Antwer.  I  took  every  word. 

Question.  After  it  was  taken,  how  soon  was 
it  written  ont? 

Answer.  Immediately. 

Question.  How  was  it  written  ont? 

Answer.  At  my  dictation. 

Question.  By  whom? 

Answer.  The  first  part  of  the  speech  previous 
to  the  banquet  was  written  out  in  one  of  the 
rooms  of  the  Southern  Hotel.  That  occupied 
about  half  an  hour,  I  think.  We  then  attended 
the  banquet,  at  which  other  speeches  were 
made,  immediately  after  the  conclusion  of 
the  banquet  we  went  to  the  Republican  office 
and  there  I  dictated  the  speech  to  Mr.  Mona- 
han  and  Mr.  McHenry,  two  attaches  of  the 
Republican. 

Question.  You  have  spoken  of  a  banquet ; 
was  there  a  banquet  given  to  the  President  and 
his  suite  by  the  city? 

Antwer.  There  was  at  the  Southern  Hotel, 
immediately  after  the  speech  on  the  balcony. 

Question.  At  that  banquet  did  the  President 
speak? 

Antwer.  He  made  a  very  short  address. 

Question.  And  there  was  other  speaking 
there,  I  presume. 

Answer.  Yes.  sir. 

Question.  After  that  speech  was  written  out 
was  it  published  7 

Anstoer.  It  was. 

Question.  When? 

Answer.  On  the  very  next  morning,  in  the 
Sunday  Republican. 

Question.  After  it  was  published  did  yon 
revise  the  publication  by  yonr  notes  ? 

Antwer.  I  did. 

Question.  How  soon? 

Antwer.  Immediately  after  the  speech  was 


printed  in  the  Sunday  morning  Republican  I 
went  to  the  Democrat  office  in  company  with 
my  associate,  Mr.  Edmund  T.  Allen,  and  we 
very  carefully  revised  the  speech  for  the  Mon- 
day morning  Democrat. 

Question.  Then  it  was  on  the  same  Sunday 
that  you  made  tlie  revision? 

Answer.  Yes,  air;  the  Sunday  after  the 
speech. 

Question.  When  y<>tt  made  the  revision  had 
you  your  notes?  ' 

Answer.  I  had. 

Question.  State  whether  yon  compared  the 
speech  as  printed  with  those  notes? 

Answer.  Yes,  sir;  I  did  at  that  time,  and 
since. 

Question.  When  yon  compared  it  did  you 
make  any  corrections  that  were  needed,  if  any 
were  needed  7 

Answer.  My  recollection  is  that  there  were 
one  or  two  simple  corrections,  errors  either  in 
transcribing  or  on  the  part  of  the  printer.  That 
is  all  that  I  remember  in  the  way  of  corrections 
of  the  speech. 

Question.  Did  you  afterward  have  occasion 
to  revise  that  speech  with  yonr  notes? 

Answer.  I  had. 

Question.  When  was  that? 

Answer.  I  think  that  was  little  over  a  year 
ago. 

Question.  What  occasion  called  you  to  revise 
it  with  your  notes  a  little  over  a  year  ago? 

Answer.  I  was  summoned  here  by  the  Com- 
mittee on  the  New  Orleans  Riots,  and  imme- 
diately after  receiving  the  summons  I  hunted 
up  my  notes  and  again  made  a  comparison 
with  them  of  the  printed  speech. 

Question.  How  far  did  that  second  compari- 
son assure  you  of  corrections? 

Answer.  It  was  perfectly  correct. 

QuestioTt.  Now,  m  regard  to  particularity  of 
reporting  ;  were  you  enabled  to  report  so  cor- 
rectly as  to  give  inaccuracies  of  pronunciation 
even? 

Ansurn:  Yes,  sir,    I  did  so  in  that  instance. 

Qiiestion.  Whereareyouroriginalnotesnow? 

Answer.  I  cannot  tell  yon,  sir.  I  searched 
for  them  immediately  after  I  was  summoned 
here,  but  failed  to  find  them. 

Question,  You  had  them  up  to  the  time  you 
were  examined  before  the  committee  on  the 
New  Orleans  riot? 

Answer.  I  had,  and  brought  them  with  me 
here,  but  I  have  no  recollection  of  them  since 
that  time. 

Question.  Have  you  a  copy  of  that  paper? 

Atttwer.  I  have. 

Question.  Will  yon  produce  it? 

[The  witness  produced  a  newspaper,  being 
the  Missouri  Democrat  of  Monday,  September 
10,  1866.] 

Question.  Is  this  it? 

Answer.  It  is. 

Question.  From  yonr  knowledge  of  the  man- 
ner in  which  yon  took  the  speech,  and  from 
your  knowledge  of  the  manner  in  which  you 
corrected  it,  state  whether  you  are  now  enabled 
to  say  that  this  paper  which  I  hold  in  my  hand 
contains  an  accurate  report  of  the  speech  of 
the  President  delivered  on  that  occasion? 

Answer.  Yes,  sir ;  I  am  enabled  to  say  it  is 
an  accurate  report. 

Mr.  Manajger  BUTLER.  I  propose,  if  there 
is  no  objection,  to  offer  this  in  evidence,  and 
also  if  there  is  objection. 

Mr.  EVARTS.  Before  that  is  done  let  us 
cross-examine  this  witness, 

Mr.  Manager  BUTLER.    Certuuly. 

Cross-examined  by  Mr.  Etabts  : 

Question.  I  understand  that  you  took  down, 
as  from  the  President's  mouth,  the  entire 
speech,  word  for  word,  as  he  delivered  it? 

Answer,  Yes,  sir. 

Question.  In  the  transcript  from  yonr  notes 
and  in  this  publication  did  you  preserve  that 
form  and  degree  of  accuracy  and  complete- 
ness?   Is  it  all  the  speech? 

Answer.  It  is  the  whole  speech. 

Question.  No  part  of  it  is  condensed  or  para- 
phrased? 
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Anttfer.  No,  sir ;  the  whole  speech  is  there 
in  complete  form. 

Qaeition.  You  say  that,  beside  the  reTision 
of  the  speech  which  you  made  on  the  Sunday 
following  its  delivery,  you  made  a  revision  a 
year  ago  ? 

Atistcer.  Yes,  sir. 

Question.  For  what  reason  and  upon  what 
occasion  ? 

Ansteer.  As  I  said,  it  was  owing  to  my  hav- 
ing been  summoned  before  the  Committee  on 
the  New  Orleans  lliot. 

Question.  A  committee  of  Congress  ? 

Answer.  Yes,  sir. 

Question.  At  Washington  7 

Anstoei:  Yes,  sir. 

Question.  When  was  that? 

Answer.  I  should  say  a  little  over  a  year 
ago.     1  cannot  fix  the  date  precisely. 

■Question.  Were    you    then    inquired  of  in 
regard  to  that  speech  ? 
■  Answer.  I  was'. 

Questian.  And  did  yoa  produce  it  then  to 
that  committee? 

Answer.  I  did. 

Question.  Were  you  examined  before  any 
other  committee  than  that  7 

Answer.  No,  sir. 

Question.  Was  your  testimony  reduced  to 
writing? 

Answer.  I  believe  so. 

Question.  And  signed  by  yoa  7 

Answer.  No,  sir ;  not  signed. 

Mr.  EVAU'i'S.  We  suppose,  if  the  court 
please,  tliut  this  report  is  within  the  compe- 
tency of  proof. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Was  your  testimony  published? 

The  Witness.  The  testimony  I  gave  last 
winter? 

Mr.  Manager  BUTLER.  Yes,  sir;  before 
the  New  Orleans  riot  committee. 

Answer.  I  am  not  aware  whether  it  was  or 
not. 

Mr.  Manager  BUTLER.  Will  the  Secre- 
tary have  the  kindness  to  read  this  speech  ? 

The  Chief  Cleik  read  as  follows,  from  the 
Missouri  Democrat  of  Monday,  September  10, 
I8UC: 

Speech  9f  Fretidtnt  JokiuoH. 

Being  setdowD  at  the  Soathem,  a  lorgt  crowd  eol- 
leotcU  in  ^Villnut  5trcec,  and  called  luudlyl'or  the 
President,  lie  ananorea  tlicir  aumuous  by  the  tol- 
loifingnddrcai): 

Follow  Citiaens  of  St.  Lonia:  In  being  introduced 
to  you  to-uiglit  it  is  not  lor  the  purpose  of  making  a 
speech.  It  is  true  I  aoi  proud  to  meet  so  many  of 
my  follow  cititens  hero  on  tbis  occasion,  and  uudor 
the  fnvorablo  circumslanocs  tliat  X  do.  [Cry,  "bo\T 
about  Uiitisli  subjectsY"]  Wo  will  attend  toJolin 
Bull  alter  a  while  so  far  as  that  is  concerned. 
LLaugbtor  and  loud  cheers.]  I  have  just  stated  that 
Iwos  not  here  lor  the  purpose  of  making  a  speech, 
but  after  being  introduced  simply  to  tender  my  cor- 
dial thanks  for  the  welcome  you  have  giren  uo  in 
your  midst.  lA  voice:  "Ton  thousand  welcomes;" 
hurrahs  and  cheers.]  Thank  you,  sir.  I  wish  it  Wfu  in 
my  power  to  address  you  under  favorable  circum- 
stances upon  some  of  the  questions  that  agitate  and 
distract  the  public  mind  at  this  time.  Questions  that 
have  grown  outof  atior/  ordeal  tve  have  just  passed 
through  and  which  1  think  as  important  as  those  we 
have  just  passed  by.  The  time  has  oome  when  it 
seems  co  mo  thatall  ought  to  bo  prepared  forpeaee — 
the  rebellion  being  suppressed,  and  the  shedding  of 
blood  being  stopped,  the  sacriUco  of  life  being  sns- 
pendcd  and  stayed,  it  seems  that  the  timo  has  ar- 
rived whcnweshoaid  have  peace;  when  the  bleodiog 
arleiiesuhould  be  tied  up  [A voice:  "MewOrioans; 
"Go  on.'*] 

Perhaps  if  yoa  bod  a  word  or  two  on  the  subject 
of  Now  Orleans,  you  might  underKtand  more  about 
it  thiin  youdu.  fiiuughter  and  chccrd.]  And  if  yon 
will  go  back  [Cries  tor  SewardJ-^it'  you  will  go  back 
and  iiseerCaio  the  cause  of  tho  riot  at  Now  Orleans, 
perhaps  you  would  not  be  so  prompt  in  calling  out 
New  Orleans.  If^'ou  will  tuko  up  the  riot  at  New 
Oi'lcans,  and  trace  it  back  to  its  source,  or  to  itsimme 
diato  cause,  you  will  Hud  out  who  wsa  responsible 
for  the  blood  that  was  shed  there. 

If  you  will  taho  up  the  riot  at  Now  Orleans,  and 
traco  it  book  to  tholtadicat  Congress  [great  cheer- 
ing, and  cries  of"  bally,"]  you  will  find  that  the  riot 
at  New  Orleans  was  substantially  planned— if  yoa 
will  tako  up  the  proceedings  in  their  caucuses  you 
will  under^iCand  that  they  there  knew  [cheers]  that  a 
convoution  was  to  be  called  which  was  extinct,  by 
Its  powers  having  expired ;  that  it  was  said,  aud  the 
Intention  was  that  a  new  government  was  to  be 
organized;  and  in  the  orgoniiatiou  of  that  goveru- 
mcDt  the  iuteution  was  to  enl'ranchiso  oue  portion 
of  the  population  called  the  colored  population,  who 
bad  just  been  emancipated,  and  at  the  same  time 
dnfranehiso  white  men.    [Great  Cheering.]    When  ! 


yon  begin  to  (hlk  about  New  Orleans  [confbsiOnJ 
you  ought  to  nnder^I and  whatyou  arc  talking  about. 

When  you  road  tho  i<pecelics  that  were  made  or 
take  up  tho  facts — on  Friday  and  Stiturday  before 
thatCouvehtionKit— you  will  there  find  thatspdeches 
wore  made  inccudiary  in  their  oharacter,  exciting 
that  portion  of  the  population,  tho  bl.ick  popula- 
tion, to  arm  themselves  and  prepare  for  tho  shod- 
dingof  blood.  [A  Voice  :  "Thats  sol"  and  cheers]. 
You  will  al^o  flnu  that  that  Convention  did  assem- 
ble in  violation  of  law.  and  the  intent  of  that  Con- 
vention WAS  to  supci-sedo  tho  recognised  authorities 
in  tho  State  government  of  Louisiana,  which  had 
been  recognized  by  the  (jrovervmont  of  the  United 
States,  and  every  man  engaged  in  that  rebellion— in 
that  Convontion,  with  tho  intention  of  superseding 
and  up  turning  tho  Civil  Government  which  had 
been  recognized,  by  the  Government  of  the  United 
States — I  say  that  be  was  a  traitor  to  the  Constitu- 
tion of  tho  Unitpd  States,  [cheers,]  and  hence  you 
find  that  tfnother  rebellion  was  commenced,  having 
its  origin  in  tho  Radical  Congress.  These  men  were 
to  go  there;  a  government  was  to  bo  organized,  and 
tbe  ono  in  existence  in  Louisiana  was  to  bo  super- 
seded, set  aside  and  overthrown.  You  talk  to  ms 
about  New  Orleans  I  And  then  the  question  was  to 
come  up,  when  they  bad  eetablished  their  govern- 
ment— a  question  of  political  power — which  of  the 
two  governments  was  to  be  reoopinized— a  new  gov- 
ernment inaugurated  under  this  det^nct  Conven- 
tion—set up  in  violation  of  law  and  without  the 
consent  of  the  people.  And  then  when  they  had 
eatablished  their  government,  and  extended  univer- 
sal or  impartial  franchise  os  they  called  it  to  this 
colored  population,  then  tbis  Radical  Congress  was 
to  dotcrmiuethat  agovernmentcstablishedon  negro 
votes  was  to  be  tbe  government  of  Louisiana. 
[Voices— "Never,"  and  eheen  and  "Ilurrab  for 
Andy."] 

So  much  for  the  Now  Orleans  riot— and  there  was 
the  cause  and  the  origin  of  the  blood  that  was  Khed, 
and  every  drop  of  blood  that  was  sbcd  is  npon  their 
skirts,  and  they  arc  responsible  fur  it.  [Cheers].  I 
could  trace  this  thing  a  little  closer  but  Iwilfnot 
do  it  hereto-night.  But  when  yon  talk  about  New 
Orleans,  and  talk-about  tho  causes  and  couiiegnonoi  s 
that  resulted  from  proeecdingsofthat  kind,  perhaps, 
as  1  have  been  introduced  here,  and  you  have  pro- 
voked questions  of  this  kind,  though  it  don't  provoke 
mo,  I  will  toll  you  a  few  wholesome  things  that  Itai 
been  done  by  this  Radical  Congress.    [Cheers]. 

In  connection  with  New  Orleans  and  the  extension 
of  the  Elective  frnncfaiso,  I  know  that  I  have  been 
traduced  and  abused.  I  know  it  has  come  in  advance 
of  me  here,  as  it  has  elsewhere,  and  that  I  bavo 
attempted  to  exercise  an  arbitrary  power  in  resist- 
ing laws  that  teat  intended  to  be  enforced  on  the 
Government.    [Cheers  and  cries  of  "hear"]. 

Yes,  that  I  had  exercised  the  veto  power,  [''bully 
for  you,"]  that  I  had  abandoned  the  power  that 
elected  me,  and  that  I  was  a  t-r-ai-tor  [cheers]  be- 
cause I  ozeroised  tbe  veto  power  in  attempting  to, 
and  did  arrest  for  a  time,  a  bill  that  was  called  a 
frcedmen's  bureau  bill.  [Cheers.]  Yes  that  I  was  a 
t-r-ai-t-o-rl  And  I  have  been  traduced,  I  have  been 
slandered,  I  have  been  maligned,  I  have  been  called 
Judas,— Judas  Iscariot,and  all  that.  Now,  my  coun- 
trymen bore  to-night,  it  is  very  easy  to  indulge  in 
epithets,  it  is  very  easy  to  call  a  man  Judus,  andcry 
out  t-r-ai-tor,  but  when  be  is  called  upon  to  give 
arguments  &  facts,  bo  is  very  often  lonnd  wanting. 

Judaaf.Judaa Incariot,  Jtulaat/  Therowasa  Judas 
onoo,  onooftho  twelve  apostles.  Oh!  yes,  and  these 
twelve  apostles  had  a  Christ,  [a  voice.  "And  a 
Moses,  too."  Groat  laughter.]  The  twelve  apostles 
had  aChrist,  and  ho  could  not  have  had  a  Judas  un- 
less Ho  bod  had  twelve  apostles.  If  I  havo  played 
tho  Judas,  who  has  been  my  Christ  that  I  baveplayed 
the  Judas  with?  Was  it  Thad.  Stevens?  Was  it 
Wendell  Phillips?  Was  it  Charles  Sumner?  [Hisses 
and  cheers.]    Are  these  tbe  men  that  set  up  andcom- 

garo  thenuelveswith  tbe  Saviourof  men,and  every- 
ody  that  differs  with  them  in  ojiinion,  and  try  to 
stay  k  arrest  their  diabolical  and  nefarious  polif  v 
is  to  bodenonneodas  a  Judas.    ["Hurrah  for  Andy, 
and  oheers.] 

In  the  days  when  there  ware  twelve  apostles,  and 
when  there  ware  a  Christ,  while  there  ware  Judases, 
therewareunbelieverB,too,  Y-a-s;  whilotherewcre 
Judases  there  ware  unbelieven.  [Voioea— "bear." 
"Three  groans  for  Fletcher."]  Yes,  ohl  yes  1  unbe- 
lievers in  Christ:  men  who  persecuted  and  slandered 
and  brought  bim  before  Pontius  Filateand  preferred 
obargea  and  condemned  and  put  him  t«  death  oir 
the  cross,  tosatisty  unbelievers.  And  this  samo  per- 
secuting, diabolical  and  nefarious  elan  to-day  would 
persecute  and  shod  the  blood  of  ianoccnt  men  to 
carry  out  their  purposes.  [Cheers]  But  let  mo  tell 
vou — lot  mo  give  you  a  few  wordd  here  to-night— and 
but  a  short  time  since  1  heard  some  ono  siiy  in  tho 
crowd  that  wo  had  a  Moses.  [Laughter  and  cheers]. 
Yes,  therowasa  Moses.  And  1  know  sometimes  it 
has  been  said  that  have  said  lliat  X  would  bo  tho 
Moses  of  the  colored  man.  ["Never,"  and  cheers.] 
Why,  I  bave  labored  as  mucli  in  tho  cause  of  oman- 
cip.ition  ai  Kny  other  mortal  man  living.  But  while 
I  nave  strivcdto  cuiaucipatothc  colored  man.  I  have 
felt,  and  now  feci,  th:it  we  havo  a  grout  many  white 
men  that  want  omonci  nation.  [Laagh  tor  and  cheers.] 
There  is  a  set  iiiuonK^t  yau  that  have  got  shackles  on 
their  limbs,  and  are  as  imich  under  tho  heel  and  con- 
trol of  their  masters  ns  tho  colored  man  that  was 
emancipated.    [Cheers] 

I  call  upon  sou  here  to-night  as  freemen— as  men 
who  I'avor  thecnianein.itionof  thewbitoman  OS  well 
us  the  colored  ones.  1  have  been  in  favor  of  eman- 
eipation,  I  have  nothi^ig  to  disguise  about  that— I 
have  tried  to  donsmujh,  and  have  done  oa  much, 
uud  when  theytalk  about  Mosesand  tho  colored  man 
beini;  led  into  tho  promised  land,  where  is  tho  land 
that  thU  clan  proposes  to  load  tbemt      (CheomJ 


When  we  talk  about  taking  tbem  out  from  among 
tho  white  population  and  sciuliug  tncm  to  othcs 
climes,  what  is  it  they  propose?  Why,  ic  is  to  give 
us  a  Kreedmen's  Bureau.  Aud  oi'ter  giving^  us  a 
frcedmen's  bureau,  what  then?  Why,  licru  in  the 
South  it  is  not  necessary  for  iuo  to  talkcuyuu,  where 
I  have  lived  aud  you  have  lived,  and  understand  the 
whole  S3'stem,  and  how  ituporates;  wo  kunwbow  the 
slaves  havo  been  worked  heretofore.  Tucir  original 
owners  bought  tho  land  and  raised  the  negroes,  or 
purchased  them,  as  tho  case  ini;;ht  be;  paid  all  the 
expenses  of  carrying  on  tho  farm,  and,  in  tho  end. 
after  iirodueing  tobacco,  cotton,  liomp  uud  Qax.and 
all  the  various  products  of  tho  South,  bringing  them 
into  the  market  withsut  any  j^rolit  to  them,  while 
thcjo  owners  put  it  all  into  thcU'  own  pockets.  Th^is 
was  their  condition  before  the  omaneipation.  This 
was  their  condition  before  we  about  thoir  "  Moses." 
[Cboera  and  laughter] 

Now  what  is  the  plan?  I  oak  your  attention. 
Come,  as  wo  have  got  to  talking  on  this  subject, give 
mo  your  attention  for  a  few  minntcs.  I  am  address- 
ing myself  toyour  brains,  and  not  to  yonr  prejudices; 
to  your  reason  and  not  to  your  passions.  Aud  when 
reason  and  argument  again  resume  their  empire,  this 
mi6t.  this  prejudice  that  baa  been  iucru^jtcd  upon  the 
publio  luiud  must  give  way  and  reason  become  tri- 
umphant. [Cheers]  Now,  my  countrymen,  let  me 
call  your  attention  to  a  single  faotb  tho  Frcedmen's 
Bureau.  [Laughter  and  hisses]  Yes;  slavery  was 
an  accursed  institution  till  emaucipation.took  place. 
It  was  an  accursed  institution  while  one  sot  of  mea 
worked  them  and  got  tho  pro&ta.  -  But  after  omnuei- 

Bation  took  place  they  gave  us  tho  Frcedmen's 
ureau.  They  gave  us  these  agents  to  go  into  every 
county,  every  township,  and  into  every  acliool-dia- 
trict  tiiroughout  the  United  States,  and  ovccially 
the  Southern  titatea.  They  gave  us  commissioners. 
They  gave  us  $12,000,(XX)  aud  placed  the  power  in  tha 
hands  nt' tho  Executive,  who  was  to  work  tbis  ma- 
chinery, with  tho  army  brought  to  its  aid,  niiil  to  sus- 
tain it.  Then  let  us  run  it,  on  the  $l",OuO,000  as  a 
beginning,  and,  in  tho  end,  receive  |dt>,tXKj,000  or 
$w.(IK),OUO,  as  tho  ease  mtiy  be,  and  Ictus  work  the 
4.UQl),(XiO  of  slaves.  In  fine,  the  Frcedmen's  Bureau 
was  a  simplo  proposition  to  transfer  4,00O.UUO  of 
slaves  in  tho  United  States  from  their  uriginol 
ownorstoaiiewsetoftaskinosters.  [Voice;  "Never, 
and  cheers  ]  I  have  been  laboring  tour  years  to 
cmancipato  tbem;  and  then  I  was  opposed  to  seeing 
tbem  transferred  to  a  new  sot  of  taskmasters,  to  be 
worked  with  more  rigor  than  they  had  been  hereto- 
fore. [Cheers]  Yes,  under  this  new  system  they 
wonid  work  the  slaves,  and  call  on  the  Government 
to  boor  all  tbe  expense,  and  if  there  was  any  protits 
left,  why  they  would  pocket  ihcm,  [laughter  and 
cheers,]  while  yeu,  the  people,  must  pay  thocxpou!<s 
of  runninc  tbe  machine  out  of  your  pockets,  wtaiU 
they  got  the  profits  of  it.  So  much  for  this  ques- 
tion. 

I  simply  intended  to-night  to  tender  yon  m7  sin- 
cere thanks.  But  as  I  go  along,  as  we  ara'talkiug 
about  tbis  Congress  and  these  rcspeoted  gontlomen, 
who  contend  that  tho  President  is  wfoug.  because 
he  vetoetl  the  Frcedmen's  Bureau  bill,  and  nil  this; 
because  he  ohesa  t*  exerciss  the  voto  power,  he 
committed  a  high  oifense.  and  therefore  ought  to 
bo  impoaebcd.  [voico,  "never."]  y-a-i,  i/-a-<, 
they  arc  ready  to  impeach  him.  fvotce,  "let  them 
try  it."]  And  if  tliey  were  satisfied  tbcy  had  tbe 
next  CoDeross.byas  decided  a  majority  as  this,  upoa 
some  pretext  or  otnoi^-violating  tho  Constitution— 
noglcot  of  duty,  or  omitting  to  enforce  some  not  of 
law,  upon  Bomo  prstext  or  other,  the^  would  vaoate 
tho  Executive  Department  of  tho  United  States.  [A 
vbico,  "  too  bad  they  don't  impeach  him."]  WA<t-<  f 
As  we  talk  about  this  Congross,  let  me  call  the  sol- 
diers' attention  to  this  immaculate  Congress.,  I<et 
me  call  your  attention.  Ohl  this  Cougress,' thai 
could  make  war  ujpon  tbe  Kxeoulivo  because  he 
stands  upon  tbe  Constitution  and  vindtoatcs  the 
rights  of  the  people,  exercising  the  veto  power  in 
their  behalf— because  ha  dared  to  do  this,  they  can 
clamor,  and  talk  about  impeachment.  And  by  way 
of  elevating  themselves  and  increasing  confidonca 
with  tho  soldiers,  throughout  tho  country,  they  talk 
about  impeachments. 

Bo  far  as  tho  Fenians  are  concerned;  upon  this 
suhjectof  Fenians,  lot  me  ask  you  very  plainly  Bora 
to-night,  to  go  back  into  my  history  uf  lesislation, 
and  oven  when  Governor  of  a  Stato — lot  mo  ask  it 
there  is  a  man  hero  to-night,  who,  in  the'  d,ark  duya 
of  Know-notfaiacism,  stood  and  saerilieed  more  lor 
thoir  rights?    (voice,  "good,"  andeheers.) 

It  has  been  my  pectdlor  misfortune  always  to  have 
fierce  opposition,  bccnoso  I  havo  always  struck  my 
blowsdirect,  and  fought  with  right  and  tho  Constitu- 
tion on  my  side.  [Cheers.]  Yes,  I  will  come  baek 
to  tho  soldiers  again  in  a  moment.  Yes,  here  was  a 
neutrality  law.  I  was  sworn  to  support  the  Consti- 
tion  and  see  that  that  l.iw  was  faithfully  executed. 

And  bceanse  it  was  exooAtcd,  then  they  raised 
a  olamor  &  tried  to  mab*  an  appeal  to.tho  foreiBUors: 
and  especially  tho  Fenians.  And  what  did  tliey  do? 
They  introduced  a  bill  to  tloklo  and  play  with  the 
fancy,  pretending  to  repeal  tho  law.  and  at  tho  sauM 
timo.  making  it  worse  owl  then  lelt  the  law  just  where 
it  is.  [Voice— "That's  so.]— They  knew  that  when- 
ever a  law  was  presented  to  me,  proper  in  its  provis- 
ions, ameliorating  and  softening  the  rigors  of  the 
present  law  th^tit  would  meet  my  hearty  approba- 
tion but  as  they  were  pretty  well  broken  down  and 
losing  public  confidence,  at  tho  heels  of  the  session 
thay  found  thfiy  must  do  something.  And  bonce, 
what  did  tboy  do  ?  They  protended  to  do  aomcthiug 
for  the  soldiers.  Who  bos  done  morcfor  thosoldiers 
than  I  have?  Who  has  periled  more  in  tbisstrugglq 
than  I  bave?  [Cheers]  But  thou,  to  mako  them 
their  peouliar  friends  and  favorites  of  the  soldiery 
they  same  forward  with  a  proposition  to  do  what? 
Wnr,wewlll  give  the  soldier  ISO  boontr— ^bounty- 
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ynmtMmUlmt  to  Mf-H  h«  Lu  tttirtA  tw«  mami 
and  lUO  if  ke  hu  serrad  Uiree  jrews. 

Now,  nuk  Ton.  tb«  colored  inu>  thkt  lerTMl  2 
jrean  etkn  set  bis  StOO  bouuty.  But  th«  white  man 
must  serve  nkrn  before  be  «an  ret  hi«.  [Cheers].  But 
that  18  not  the  point.  While  tney  wore  iickiiogand 
attempting  to  please  the  soldiers,  by  giving  them 
(50  bounty  for  two  years' serrioe,  tfaey  took  it  into 
their  he<MBtoT»to8omebodyeteeaboantr,[laaghtef] 
and  ther  voted  themselves  Bot$SO  for2]t«ars>ervioe ; 
y<mratteiition'--I  want  to  make  a  lodgemrat  in  four 
minds  of  the  Eaets  baoaose  I  want  to  pat  the  nail  is, 
and  bavng  pml  it  in.  I  waat  to  aUneh  it  on  the  ether 
(id*.  (Ckeenj.  TbebrMrebon,  thepMriotioyoong 
men  who  fiUowed  his  caUaDt  offioers.  slopt  la  the 
tented  fleld,  and  periled  his  Kf&  and  shed  hia  blood, 
and  leftUsliabsBehiadhiBiaiiaoamehoBemaaglaa 
•ad  aukilaed,  oaa  get  tSO  boank^,  if  be  kaa  served  2 
yean.  Bat  the  meiabers  of  Coagrees,  who  norer 
smelt  ganpowder,  ean  get  $4,000  extra  par,  [Iiood 
ahaeriwd 


has 


inai.  •vcryunng  uuu 

h]i  Mill  saiiiialiirii  rlnii 
the  resWMon  of  th 
been  den* -with  ik»  < 


Ibis  is  a  faint  pictaitt,  aw  soaatrTmsB,  of  what 
las  traospirad.  [A  Veiee.  "Stick  totbat  «aestiOB."J 
Veltaw  eittaens  yon  at«  all  fiHDiliar  wl^h  tn«  work  of 
resteartioa .  Yon  know  that  sinoe  the  robellian  oot- 
laiaed,  siaoe  thearmies  wereaafotraased  on  the  field, 
tMt  •verytfatng  that  oMld  !>•  done  has  been  done 
'ved<»artment  of  the  Government  for 
a€  the  ^vammeat.   Bvarythinc  has 

tka  axeaption  of  aae  thing,  and  that 

is  the  admission  of  membsrs  from  the  elenren  States 
that  went  into  ttrarebeilion.  And  after  having  ao- 
eepted  the  tarms  of  tk»  Ooveramait,  having  abol- 
ished slavery,  having  repadiated  their  debt,andseBt 
loyal  leprssentativM,  everyttainghaa  b«en  done,  ez- 
ocplingtheadmissioB  of  ftepresentatives  which  all 
'  tbo  States  are  ooastitationaUv  entitled  to  [Cheers] 
Wbonyea  tarn  and  examiae  the  Constitution  of  the 
United  States,  yea  caa  lad  that  yoa  osanot  oven 
aiaeod  that  GanstitatiMi  so  as  ts  dopiive  any  Stale 
ofUseqaatsaibacelBtheSeaat*.  (A  voioe,  "They 
have  never  been  eat,"]  It  is  said  bolbre  me,  they 
have  never  been  oat.  I  say  so,  too  and  thw  can- 
not go  oat.  ICbears]  That  being  the  fact,  under  the 
CoBstitation  they  are  entitled  to  eoaal  sufiage  in 
the  SeaaU  of  the  TJnited  States,  and  bo  power  has 
the  right  to  deprivethem  of  i^  irithoot  violating  the 
Constitatien.  (Cheers],  And  the  same  argnmoKt 
aDplies  t«  the  Boose  of  KepraseBtatives. 

Hew,  ttoa  does  the  matte^  stand?  It  need  to  be 
one  of  th*  argomonts,  that  if  the  States  withdrew 
their  Representatives  and  Seoaton,  that  that  was 
soeeasion— a  peaoaable  breaking  «p  of  theGovera- 
mont.  Now,  the  Radieal  power  in  this  Qevemmeat 
turn  around  and  iiiMSims  IMt  the  Stotas  areovtof 
the  Union,  tHat  they  are  not  eatitled  to  rapresenta- 
ti«i  in  Coaareas.  [Ofaeen.]  Xbatistoaay,  they  are 
diasolatMiniaia,  and  their  position  now  is  t*  perpetu- 
ate a  disruption  of  the  Uovamment,  and  that,  too, 
while  they  are  denying  theStates  the  right  of  repre- 
sentation, tbe^r  imj>oae  taxation  upon  them,  a  prin- 


ciple apon  whicti,  in  the  revolution,  70u  resisted  the 
power  of  Great  Britain.  Wedeny  the  rigbtef  taxa- 
tion without  rarresentation.  XhatlsoBoofpargreat 


priaoiples.  Let  the  flovemaient  be  reatored.  I  bare 
Uhoreaforit.  Nowldenytlrisdoetrineofsecaesion, 
come  £p*m  what  cnarter  it  may,  whether  front  the 
North  or  from  thoSoath.  I  am  opposed  to  it.  lam 
for  the  Union  of  the  States  [Voices,  "that's  ri^bt," 
and  ebeers.]  I  am  for  thirty-six  States,  remaining 
where  they  are,  under  the  Constitution,  as  your 
fathers  made  it,  and  handed  it  down  U>  you.  And  if 
it  is  altered,  or  amended,  let  it  be  done  in  the  mode 
and  manner  painted  by  that  iustiument  itself,  and 
in  no  other.   [Oheem.] 

I  am  for  th«  restoraiaan  of  peace.  Let  me  aak  this 
people  here  to-night  if  we  have  not  shed  enough 
blood :  Let  me  ask,  are  you  prepared  to  go  into  an- 
other civil  war.  Let  weosk  ibispeople  boreto-aigbt 
ara  they  prepared,  to  set  laan  upon  mao.  and,  in  the 
name  of  uo^,  lift  his  band  agaiast  the  throat  of  his 
fellow.  I  Voice  "  Never"^  Are  yon  prepared  to  see 
ear  Adds  laid  waste  again,  our  businem  and  com 


merce  saapended  and  all  trade  stai 


prepared  to  see  this  land  again  <uenched  in  oar 
brothers'  blood}    Uea^ 


wench 


Ara  you 


— aven  avert  it,  is  my  prayer. 

(OkeetaJ  I  am  one  of  those  who  believe  that  man 
do«asia,aadi>avingsiBasd,I  believe  homnstrapent. 
And.  aoanetimea,  having  sinnad  and  having  repented' 
makeabima  better  man  Ihoabewaabefore.  (Cfaeeri.] 
I  kaow  U  has  been  said  tfaat.I  have  exeroised  tie 

crs  and 
I,  I  have, 

^ ^ n  I  have 

lisrdeaed  more  men,  turnaS  more  men  iooso  and  set 
them  at  liberty  that  were  imnrisoued,  I  imagine, 
thaa  aay  other  living -maa  on  Qod's  habitaMe  globe 

iVuiea.  "  bully  foryen,"  and  ehoan>-]  Ves,  I  turned 
brt^taven  thousaadof  ourmon  who  engaged  in  this 
straggVa,  with  the  aims  tbv  captured  with  them. 
and  who  were  then  in  prison,  I  tamed  tboiu  louse 
( Voiea,     baljy  for  you,  old  fellow ^ 


id  and  having  repented 
ewasbefore.  (Cfaeeri.] 

.  I  have  exercised  tie 

pardoaing  .power,     r-a-e,  I  have,   (Cheers 
"  What  aContOxake'seoBslituUonl'l  Y-a-t,  I  h 
Boddon'tyoathiakitistoM-evail?    Ircckonll 


'and 


Larga  nnmSors  Save  applied  for  pardon,  and  I 
have  granted  tisem  pardon.  Tot  there  are  some  who 
condemo  and  hold  meraspoosibleforso  doing  wrong. 
Y«s.tharearesomowho8tayodat  home, who  did  not 
go  lata  tbe  field  on  tboother  side,  thatcao  lalk  about 
nthers  being  traitors  and  being  treacherous.  There 
are  soma  who  oaa  talk  about  blood,  and  vengeance, 
and  ariia.  and  everythingto  "  make  treason  odious,' 
and  aitt&at,  who  never  smdt  gunpowder  on  either 
side.  (Ubeers]  Tea,  they  eao  condema  others  and 
rwinmnnnrt  banging  and  torture,  and  all  that.  If  I 
have  ecrea,Ibave  erred  on  the  side  of  mercy.  Some 
of  tkssa  croakers  have  dared  to  assume  that  they  are 
better  than  was  the  Saviour  of  men  himself— a  kind 
of  arar  righteousness— batter  tbaii  everybody  else, 
and  alwaiys  wanting  to  du  Deitjr's  work,  thinking  he 


lot  4p  it  as  well  ns  they  ean.    {Laughter  and 

ehamaj    Xes,  the  Saviour  of  man  came  on  the  earth 
aaa  Aiuid  tks  human  raooeoademped  aad  santaiwed 

Supplement — 8. 


«a4er  Aalaw.  BntariwaOwrataatadandhatteted. 
be  said,  "  Let  them  live."  Instead  of  executing  and 
putting  the  world  to  death,  he  want  upon  the  cross 
and  there  was  painfully  nailed  by  tneee  unbelievers 
that  I  have  spoken  of  here  to-night  and  thsreshed 
his  blood  that  you  and  I  might  live.  [ObeersJ  Think 
of  it  1  To  execute  and  bang,  and  pntto  death  eignt  mil- 
lions of  people.  [Voieef,  never"!  It  is  an  absuH-d- 
ity,  and  such  a  thing  is  impractioaWa  even  if  it  were 
right.  But  it  is  the  violwon  of  all  law,  humtta  and 
divine.  [Voice,  "hang  Joff.  Davis."]  You  call  on 
Judge  Chase  to  haag  JelT.  Davis,  wHl  yeut  [6r^t 
ebeering]  lamnot  taeCaBrt,IamnotthoinTy,nor 
the  judge.  [Voice  "  nor  the  Moses."]  Before  the 
case  comes  to  me,  and  all  other  cases,  it  wuuld  have 
to  come  on  application  as  a  cose  for  pardrxi.  That 
is  the  onlrway  the  ease  ean  gdt  to  mo.  Why  dun't 
Judge  Chase— Judge  Chasa,  the  Chief  Justice  of  the 
United  States,  in  whoso  district  he  is— why  don't  ho 
try  him  T  [Loud  eheers.]  Bat.  perhaps,  I  could  an- 
swer thaqacstion^  as  sometimes  persons  want  to  be 
facetious  add  indulge  in  rwartee.  I  might  ask  you  a 
ooeation,  why  don"  yoa  bang  Thad.  Stevens  and 
Wendell  Phillips  T  [Oreat  cheerinijt.]  A  traitor  at 
illDe  Midaftheiinsisasbad  asatraitorattfaeother. 

I  know  that  there  are  some  who  have  got  their 
little  pieces  and  sayings  to  repeat  on  public  occa- 
sions.  like  parrots,  that  have  been  placed  in  their 
moaviB  by  their  anpemois.  who  have  not  the  eearaoe 
and  the  manhood  to  oome  forward  and  tell  them 
themselves,  but  have  their  understrappers  to  do  their 
work  ft>r  ^em.  [Cheen]  I  know  there  is  some  that 
talk  about  this  universal  elective  fraacfaise  upaa 
which  they  wanted  to  upturn  the  government  of 
Louisianaand  institute  another;  who  contended  that 
wo  must  send  men  thereto  control,  gtvens. and  man- 
age thoir  slave  popalation,  baoausa  they  areineom- 
petent  to  do  it  themselves.  And  yet  they  turn  round 
when  they  get  there  and  say  they  are  competent  to 
•0  to  Gengraas  and  manage  ibe  affairs  of  State 
[Cheers]  BeforeyoncommencethrowingyonrstoDaak 
mn  ougnt  to  be  sure  yoa  don't  live  in  a  gloss  house. 
Then,  why  all  this  otamorl  Don't  you  see,  my  coun- 
trymen it  is  aviestion  of  power:  and  bong  in  power 
as  they  are.  their  oblect  is  to  perpetuate  their  power? 
lMiioe,wlieB  you  talk  about  turning anjr  of  themont 
of  office,  oh.  Uiey  talk  about  "broad  and  butter." 
[Laagbter.]  Tes,  these  men  arc  the  most  perfect  and 
complete  'bread  and  butter  par^'  that  has  ever 
appeared  in  this  tovammeBt.  [Oreat  ebeaiing.] 
When  yon  make  sa  efbrt,  or  straggle  to  take,tbe 
nipple  out  of  their  moulns,  how  they  clamor  I  They 
have  staid  at  home  here  five  or  six  yeara,  held  the 
offices,  grown  £at,aad  sajoyed  all  the  amotamantsof 
position;  and  now,  when  you  talk  about  turning  one 
orthem  out,  "  Oh,  It  is  proscription ;'  and  hence  they 
copie  forwud  and  propose  in  Congress  to  do  what? 
To  pas  laws  to  araTent  the  Kxeoutive  from  turning 
anybodyottt.  [voice, "Put 'emout.''!  Hence^don't 
you  see  what  the  policy  was  to  be?  I  believe  in  the 
good  old  doctrine  advocated  by  Washington,  Jeffer- 
.son,  aad  Madisoa,  of  rotatioa  in  offiea. 

These  people  who  have  be6n  enjoying  these  offices 
seam  to  have  lost  sight  of  this  doctrine.  I  believe 
that  whan  one  aet  of  men  have  aaiogred  the  emolu- 
ments of  office  long  enough,  they  shoald  letanothar 
Borlion  of  the  people  have  a  chance.  [Cbaers.] 
low  arc  these  men  to  be  got  out—  [Voice.  'Kick 
'em  out."  Cheers  and  laughter]  unless  your  Bxeoa- 
tive  ean  put  thew,  nulasa  you  can  roach  them 
throoKh  tho  President?  Congress  says  he  shall  not 
turn  toeni  ont,  and  they  arc  trying  to  pass  laws  to 
prevent  it  beiagdone.  Well,  let  me  say  to  youif  yon 
will  stand  by  ma  ia  this  aotioa  [CheoraJ  if  you  will 
stand  by  mo  in  trying  to  give  the  people  a  fair 
chance,  soldiers,  and  citizens,  to  participate  in  those 
oflioes,  God  being  willing.  I  v>M  kick  them  out" 
justasfsiit  aalculn.  [(Treatcboering.}  Letiuesar 
to  you  in  conoluding,  what  I  have  said,  and  I  in- 
tended to  say  bat  little,  bat  was  provoked  into  this 
rather  than  otherwfae,  I  care  not  for  the  iBanaoes, 
tho  taunts  and  jeers.  I  care  not  for  tbo  threata;  I 
do  not  intend  to  be  bullied  br  my  enemies  nor  over- 
awed by  my  fl-iends  [cheersj:  but,  <Jod  willing  with 
your  help,  I  will  vote  their  mansures  whenever  they 
eoiaotome.  lCbeen.1  I  placemyself  upon  the  ram- 
parts of  the  Constitution,  and  when  I  see  tho  eriemy 
approaching,  so  long  as  I  nave  eyes  to  see,  or  eorsto 
hear,  or  atanguata  sound tiie alarm,  so  help  meOod. 
I  will  doit  and  call  upon  the  people  to  be  my  judges. 
[Cheers.]  I  tell  you  here  to-night  that  tho  CooAilu- 
tion  of  the  country  is  being  enobroaobed  upon.  I 
tell  you  here  to-nigbt  that  the  eitadd  of  Tibeiiy  is 
being  eodangered.    [A  voice— "  Go  it.  Andy."] 

I  say  to  you  then,  go  to  work;  take  liie  con^iUi- 
tioa  as  yoiir  palladiaui.of  civil  religious  liberty;  take 
it  as  our  ehief  ark  «f  safaty.  Just  let  me  ask  you 
here  to-night  to  ciiag  to  the  ConsUtntiaa  in  this 
great  struggle  for  freedom,  and  for  its  preservation, 
as  the  ship- wrecked  mariner  clings  to  the  msstwben 
the  midnight  tempest  otoses  arennd  him.  [Cheers] 
So  far  asmy  publiclifehosbaeaadvanoed.tbe  pBople 
of  Missouri,  as  well  its  of  other  States,  know  thitt  my 
efforts  have  been  flevoted  in  that  direction  which 
would  ameliorate  andalevata  tiieinterests  ofthegreat 
massoftbepeople.  [Voice:  "That '8so"j  Why  .Where's 
tbospeech,  whcre's  the  vote  to  bo  got  of  mine,  butwbat 
has  always  bad  a  tendency  to  elevatethe  neat  work- 
ing classes  of  the  paeplo?  [Cbean]  whan  they 
talk  about  tyranny  ana  despotism,  whare's  onaatt 
of  Andrew  Johnson's  that  ever  enaroaohed  upon  the 
rights  of  a  freeman  in  this  land  ?  Bht  because  Ihave 
stood  as  a  faithful  sentinel  apoa  the  watcn  tower  of 
freedom  to  sound  the  alarm,  heace  all  this  traduction 
and  detraction  that  I|as  been  heaped  upofi  ma. 
["  Bully  for  Andy  Johnson"] 

I  now,  then,  ia  eeoelusion,  my  eouMiymen,  hand 
over  to  you  the  flag  of  your  country  with  thirty-six 
stars  upon  it.  X  band  over  to  you  your  conatituticm 
with  the  charge  and  responsibility  of  preserving  it 
iotact.   I  baud  over  to  you  to-iugbt  uo  Union  af 


kAtt  great  MffgcMo  whM^  ttaMlwt 
[band  them  all  over  to  } 


them  alL  Iband  them  alFover  to  yon,  the  peoplfi 
In  whomT  have  always  trusted  in  all  great  emer- 
gent>i«a>IWMti«nR  which  arc  of  each  vital  iwlerost-'' 
Ihaodattaiovertoyou  as  men  wbooaa  rise  above 
party,  who  can  stand  around  the  altar  of  a  com* 
mon  counlry  with  I  heir  laces  upturned  to  heaven, 
swearing  by  Him  that  lives  forever  andever  tbaUhe 
altar  and  nJI  shall  sink  ia  the  dust,  bwt  tbattiwoai*- 
stitution  and  the  Union  shall  be  preserved,  "Let  us 
stand  by  the  union  of  these  6tat»,  let  us  fight  ene- 
miea  of  Hie  Oovemment,  <  "~     "    " 

thoymiur.    MysMH^kai' 
stand  what  my  position  i 

now,  leave  the  Govcmm< . 

confldenee  I  bare  always  bad  that  'fba  paopla  artii 
nltimalely  redreas  all  wroagg  ^dsat  t%a  4«v*iit> 
ment  right.  Then,  gentlemen,  in  conclusion. for  lEe 
cordial  welcome  you  have  given  me  in  this  grBatcny 
of  tho  Northwest,  whoseulestiny  no  one  ean  fer«KelL 
Now,  [Voice:  " Three ehWH  for  Joknsc«."]tJlM«, in 
biddingjrou  good  night.  I  leave  all  in  your  charge, 
and  thank  yon  for  the  oordial  welcome  yon  nJave 
given  sae  la  this  spoataneaas  aatpoaring  ortbaitoo- 
plaaf  yoaroily." 

Joseph  A.  Bear  gwom  and  examined. 

By  Mr.  Manager  Botler  : 

Queition.  What  is  jrour  bugukeu? 

Answer.  Journalist. 

Question.  JQow  lopg  Ium  tbat  ItMn  ymt 
business? 

Ansuer.  Fivt  yearsi 

Question.  Can  you  rep«rt  sjieedies  madeT 

Answer.  I  am  a  short-band  writer  as  weU. 

Question.  Did  you  Join  tlie  presidential  nar^ 
when  it  went  to  Sl  Louis,  via  Cleveland? 

Atuwer.  I  did  at  Cbicago  on  the  Gth  of  Sep* 
tember,  1866,  I  believe. 

.  Question.  Were  you  wiHl  the  preudenlial 
parly  at  St.  Louis? 

Answer.  I  was. 

Question.  Did  you  bake  &  xeiioH  of  aofi  of 
the  speeches  made  there? 

Answer.  I  peported  all  the  speeches  made 
there. 

Quetiion.  For  what  paper  trere  you  i«|>«|i*- 
ing? 

Answer.  I  was  with  the  party  as  the  corr»- 
spoudent  of  the  Qiicaep  Republican.  I  made 
the  reports  for  the  SW  Louis  Tiwea. 

Question.  Have  you  your  noten  of  that  re- 
port? 

Answer.  I  have  part  of  them. 

Question.  Was  there  speaking  an  the  steam- 
boat? 

Answer.,  There  was. 

Question.  Did  you  report  that  speech? 

Atuwer.  I  did  ;  part  of  ft.  Xea,  I  reported 
that  speech  on  the  steamboat. 

Question.  Was  that  in  answer  to  an  address 
of  welcome  by  the  mayor? 

Answer.  I  tiiink  that  was  a  meoth  in  Mistror 
t»  au  address  of  welcome  by  Captaia  Eads. 

Question.  Who  was  he?  Whom  didha  rqi. 
resent? 

Answer.  I  belidve  he  reptasedted  aeommit- 
tee  of  citiuot  which  met  (be  party  at  Allan. 

Question.  How  did  you  make  this  npot^l 

AMneen.  By  sbortrfaaad  wriiiiig. 

Question.  How  soon  did  yon  write  it  oat} 

Antwer.  TkBtsramng, 

Queitiotk,  Hoar  aecsarate  is  k  trkeae  *t  par- 
ports  to  ba  aocacate  ? 

Atumee.  Itwaa&reportmadeferUieSt.  Louis 
Times ;  aa4>  as  a  matter  of  coarse,  reportiog  for 
a  paper  of  stroag  OeaMCratio  politics,  I  eat- 
lecteid  isncciiMMies  of  gganmM.    That  is  miL 

Question.  Have  you  since  written  that  ««t 
firom  yoar  notes,  so  iar  as  yoa  faavo  tba  Mtea? 

Answer.  I  have. 

Question,  (handing  a  manaacnpt  to  the 
witness.)  Look  there  and  see  if  thai  is  your 
writing  ont  from  yourtiotes  ? 

Antteer,  (siaiiuatBg  tbaoiMMBScrtpl.)  fhls 
is. 

Qitestion.  Anexaettransecipt? 

Answer.  An  exact  traascript. 

Question.  So  fur  as  it^oes,  is  it  aa  aeetirala 
report  of  the  speech  as  delivsi^  by  Aadrew 
Jonnsoa? 

Antww.  With  tha.  «zoeptioa  I  kwra  m«tt- 
tioned. 

Qtiestion.  WithtjieexcsytiBaofinaoeaiwies 
of  grammar 

Ut.  STANB£B¥.  Is^iMt  the  ^awih^t  tha 
steamboat  or  the  hotel? 
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Mr.  MsiM««r  BUTLBR.    At  tk«  SoaAem 
Hotel,  on  the  balconr.    They  are  bet^  here ; 


bat  I  sm  DOW  Mkingfor  the  one  attkaJiMGony. 

TboWiTKMs.    fi     -      •    •  -        • 

Lindcll  Hotel 


The  WiTKBBs.    The  firat  is  the  apesA  at  the 


Question.  The  other,  the  one  we  are  inqnir- 
ing  abont,  was  at  the  Sonthern  Hotel? 

Antver.  At  the  Sonthera  Hotel. 

Mr.  Manager  BUTLER.  I  mistook.  I  saw 
the  meBorandam  "ateambo«t"  there.  [To 
the  witness.]  Now  take  the  speech  at  the 
Bouthem  Hotel.  So  far  as  yoor  report  goes, 
m  I  Ttaderstand,  it  is  an  accarate  report  ^  the 
speech? 

Answer.  It  is. 

Question.  Why  is  it.not  all  there  T 

Answer.  I  have  lost  part  of  mj  notes. 

Question.  Wbereaboata  does  it  commence  7 

Answer.  The  speech  in  my  notes  commences 
abruptly  in  the  middle  of  a  sentence,  "  Who 
have  got  the  shackles  upon  their  limbs,  and 
which  are  as  much  nnder  control  and  will  of 
the  master  as  the  colored  men  who  were  eman- 
cipated." 

Mr.  HOWARD.  Where  was  this  speech 
made? 

Mr.  Manager  BUTLER.  At  the  Southern 
Hotel,  St.  Louis.  It  i^  the  same  speech  that 
has  been  read.  [To  the  witness.]  Will  you 
read,  sir,  where  your  report  begins? 

Answer,  (reading.)  "Who  hare  got  the 
shackles  upon  their'  limbs,  and  which  are  as 
mnch  under  control  and  will  of  the  master  as 
the  colored  lAen  who  were  emancipated. 
[Hisses  and  cheers.]  And  I  call  upon  you  as 
freemen  to  advocate  the  freedom  "^^ 

Question.  That  will  do  for  the  present.  Does 
the  speech  then  go  through  ? 

Anstoer.  It  goee  through  to  the  cod. 

Mr.  Manager  BUTLER,  (to  the  counsel 
f>r  the  respondent.)  Gentlemen,  yon  will  see 
that  this  report  begins  at  about  the  top  of  the 
first  full  column  of  the  previous  report  afler 
the  speech  commences.  [To  the  witness.] 
Have  you  ever  compared  that  with  this  paper  ? 

Answer.  Idonotknow what "thispaper    is. 

Question,  This  paper  is  the  St.  Louis  Dem- 
ocrat. 
■    Answer.  N»,  sir ;  I  never  have. 

Mr.  Manager  BUTLER.  We  offer  this  paper 
BOW  in  evidence ;  I  do  not  care  to  read  it.  The 
variations  are  not  remarkable. 

Mr.  STANBBRY.  We  will  first  cross-ex- 
amine the  witness. 

Mr.  Manager  BUTLER.    Certeinly. 

Cross-examined  by  Mr.  Stanbbbt: 

'Qnettion.  Was  this  copy  of  yours  published 
anywhere  7 

Answer.  Yes. 

Queitien.  In  what  paper? 

Answer.  In  the  St.  Louis  Times. 

Question.  What  date? 

Answer.  The  Sanday  foUowtag:  I  think  the 
9Ui. 

Question.  State  how  mnch  time  it  requires 
»  short-hand  writer  to  write  out  y«  notes  in 
what  is  called  long-hand,  oonpared  with  that 
whioh  IS  reqaired  in  taking  down  the  notation. 

Answer.  We  generally  reckon  the  differ««ce 
between  the  rates  of  speed  in  writing  long-hand 
Bad  shMi-haod  as  about  oae  sixth  or  one 
•aveath. 

QuetHtn.  That  is,  it  takes  six  or  seven  times 
as  long  to  write  out  the  speech  as  it  does  to 
take  the  notes? 

Answer.  Ko,  sir. 

Question.  How  then? 

Answer.  There  are  frequently  interraptions 
in  the  course  of  a  speech  ;  there  are  frequent 
pauses  of  a  speaker,  and  a  great  many  things. 

Question.  Bat  ssppose  there  are  no  pauses, 
bntyoa  are  merely  taking  down  the  speech? 

Answer.  If  a  nan  talks  steadily  for  two  or 
three  minutes  together,  it  will  take  from  twelve 
to  twenty  minutes  to  write  oat  what  he  may 
say  in  three  minutes  time  ordinarily. 

Question.  That  is,  four  times  as  long? 

^nsioer.  Yes. 

QutMom.  Soppoae  he  speaks  rapidly  and 
excitedly  ? 


Answer.  If  he  is  a  very  floeat  speaker  it  way 
take  longer. 

Question.  Of  course  there  is  a  difference 
between  speakers  as  to  that? 

Answer.  A  very  great  deal  of  difference. 

Question.  In  a  rapid  speaker  what  is  the  pro- 
portion of  time? 

Answer.  My  last  answer  covers  it ;  I  cannot 
sajr  more  precisely  than  that. 

Question.  Does  the  standard  yon  giveof  four 
times  as  long  apply  to  those  who  speak  delib- 
erately? 

Answer.  Yes ;  I  think  that  would.  A  man 
could  easily  write  ont  the  remarks  of  a  delib- 
erate speaker  in  four  times  the  length  of  time. 

Question.  What,  theB,js  the  proportion  of 
time  in  the  case  of  a  rapid  speaker? 

Answer.  Some  men  speak  about  as  high  as 
two  hundred  and  thirty  words  a  minute.  A 
long-hand  writer  can  write  ont  abont  twentjr- 
eight  or  thirty  words  a  minute  steadily  if  he  is 
a  rapjd  penman  and  has  no  difiSculty  in  read- 
ing nis  notes. 

Question.  Then  it  ought  to  be  from  eight  to 
ten  times  as  long  for  a  rapid  speaker  ? 

Answer.  About  seven  times  as  long. 

Question.  Twenty-eight  to  two  hundred? 

Answer.  That  is  about  seven  times. 

Question.^  Then  the  long-hand  writer  who  is 
reporting  will  get,  ia  case  of  a  rapid  speaker, 
one  word  in  seven  ? 

Answer.  If  he  attempts  to  write  out  in  fulL 

Retoamined  by  Mr.  Manager  Bittler: 

Question.  Do  I  understand  you  that  the 
whole  of  your  report  of  the  speech  was  pub- 
lished in  the  Times  from  all  vour  notes? 

Answer.  Not  the  whole  of^  it. 

Question.  Was  it  condensed  for  that  public- 
ation? 

Answer.  It  was  considerablv  condensed. 

Question.  Was  Andrew  Johnson  a  rapid 
speaker  in  the  manner  that  he  spoke? 

Answer.  Mr.  Johnson  is  a  very  fluent  speaker 
and  a  very  incoherent  one. 

Question.  Repeating  frequently  his  words? 

Answer.  Very  frequently ;  very  tantok^cal, 
very  verbose. 

Question.  Does  that  enable  him  to  be  taken 
with  more  ease  7 

Answer.  It  enables  him  to  be  taken  with 
more  ease. 

Question.  Is  it  not  within  your  experience 
-that  there  are  men  who  by  practice  in  long- 
hand by  abbreviations  can  follow  very  accu- 
rately or  quite  accnratelv  a  speaker  who  spoke 
as  Andrew  Johnson  spoke? 

Anstoer.  I  think  they  could  give  the  sense 
of  his  s^ech  without  doing  him  any  injustice. 

Question.  How  was  it,  taking  into  considera- 
tion the  interruptions,  supposing  such  a  writer 
had  been  taking  him  from  the  balcony? 

Ansreer.  He  would  have  to  indicate  the  in- 
terruptions ;  be  could  not  write  them  out. 

Question.  But  could  he  get  the  sense  of  what 
the  speaker  was  saying? 

Answer.  Of  the  speaker,  or  the  interruptions  7 

Question.  Of  the  speaker. 

ATiswer.  Yes,  he  could. 

By  Mr.  Stanbbrt  : 

Question.  A  long  hand-writer  mar  take  the 
sense  and  substance  of  a  speech ;  that  is,  he 
niay  take  the  sense  and  substance  as  to  his 
ideas  of  what  are  the  sense  and  substance  ? 

Answer.  Undoubtedly ;  he  must  rely  on  his 
own  view  of  what  was  intended  to  be  said. 

Bv  Mr.  Manager  Btn-LEit : 

Question,  By  dictating  a  rejiort  from  the 
notes,  with  another  person  to  write  out^  it  can 
be  much  more  rapidly  written  oat,  can  it  not? 

Answer.  Yes,  sir ;  at  least  one  fourth. 

Mr.  Manager  BUTLER.  I  put  this  report 
IB  evidence.    I  do  not  propose  to  read  it. 

Mr.  STANBERY.    Let  it  be  printed. 

Mr.  Manager  BUTLER.     Certainly. 

The  report  made  by  the  witness,  Joseph  A. 
Dear,  is  as  follows :         ' 

Stfekfimn  iaioony  <tfS(mtker»  BottL 

After  a  few  words  of  thanks  Mr.  Johnson  was  in- 
terrupted with  inqoiriee  "  aboat  New  Orleans"  and 
in  reply  he  ebarsed  the  responsibility  of  that  riot  on 
Consreas,  sayina  it  was  oertainly  planned  and  that 


•retr  drop  of  blood  shed  ia  it  retted  on  tbeilrirts  «if 
the  Kadioal  Contress.  defended  himself  from  the 
eb«rce  of  haTing  been  a  traitor,  aslcod  had  be  playrd 
"  Jadaa,"  to  Thaddoni  Stevens  Wendell  PbillipB  or 
Obnrlcs  Sumner,  spolte  of  the  maiority  in  Coosvp.-a 
as  "this  same  persecuting  nofarioos  and  diabolical 
olan"  and  referring  to  an  interrvption  nl>oat "  Ho- 
ses" said  that  there  were  other  men  in  the  country 
who  claimed  their  sympathy  besides  colored  men. 

ITrcBMcripl  of  noitt  returned.)  •  •  •  • 
who  have  got  the  shaekles  upon  their  limbe  and 
which  are  as  mnch  under  eontrol  and  will  of  the 
master  as  the  eolored  men  who  were  CBanelpatod 
(hisses  and  eheers)  aad  I  eall  upon  you  as  ik-cemea 
to  advocate  the  freedom  of  the  white  man  as  well  aa 
the  colored  man.  I  have  nothing  to  complain  about 
emaocipatioa.  I  tried  to  do  ae  much  and  iuve  done 
at  macn  at— and  when  they  talk  abont  Mosee  and 
the  promised  land— where  is  the  promised  land  that 
these  people  propose  to  lead  them  to  whan  they  talk 
abont  taking  thera  out  of  America  and  sendinc  thea 
to  other  oiimct  what  it  it  tbey  pnpota  T  Why  it  is 
to  giro  them  a  Freedman'a  Bureau  and  thea  what  T 
Why  here  in  tlie  South  it  it  not  neeeteary  for  ne  to 
talk  to  yon  abont  the  tyatem  and  liow  it  operates. 
We  know  alavee  have  been  worked  here  before. 
Their  original  owners  boi«fat  the  land  and  boi^rht 
the  negroes,  paid  all  the  expenses  of  oarrnut  on  the 
farm  and  in  the  end  after  bringing  the  MMQcta  to 
the  market,  if  there  was  any  profit  oa  them  thete 
men  pat  it  into  their  pocket. 

lam  not  addressing  myself  to  your  paationa.  and 
when  reason  and  atgament  again  resume  their  swmy 
on  the  publio  mind  thii  pr^iadiee  oust  give  way  and 
reason  and  argument  become  triampbaot.  Now  let 
me  eall  yoor  attention  to  a  tingle  last,  the  Burean. 
This  slavery  wat  an  aeeursad  Inttitution  bat  alter 
emancipation  took  place  the  Congress  here  gaTe  at 
our  commiitionen. gave  as  twelve  millions  of  dollan. 
placed  the  power  in  the  hands  of  the  Preaident  -or 
the  £xeeaUva,  who  was  to  work  tbii  maeblnerT  with 
the  army  to  aottain  it,  and  let  nt  work  the  four  mil- 
lioni  of  slaves.  In  fine  the  freedmen's  Bareaa  wat 
atimple  proposition  to  transfer  the  four  miUiou  of 
slaves  in  the  United  States  from  their  original  own- 
en  to  a  new  setof  taskmasters.  I  bad  been  laboring 
for  years  to  try  and  get  them  &eed  and  I  was  opposed 
to  seeing  them  transferred  t«  a  new  set  of  taskmas- 
ters to  be  worked  with  more  riger  than  before.  Yea. 
nnder  this  new  lyttem  they  would  work  the  tiaves, 
the  government  wat  to  bear  all  the  expense  and  if 
there  wat  any  proltt  left  thay  would  pocket  them. 
So  much  for  this  question.  I  merely  intended  to 
tender  you  here  tonight  my  thaniu  tonight  at  wo 
go  along  and  not  to  Ulk  aboat  thit  Oongreet  that 
says  the  President  it  wrong  becaase  he  vetoed  tbo 
fkvedmen's  Bureau  BUI,  and  because  the  Preti4eat 
exercited  the  veto  power,  he  hat  committed  a  hiirii 
olTence  and  therefore  be  ought  to  be  impeached.  (No) 
Yea  they  are  ready  to  inpeaoh  lUm  ana  if  they  wora 
laUtftea  of  having  aa  large  a  majority  in  the  next 
<}ongrrss  as  this,  tbey  woald  upon  some  pretext  of 
violating  some  law  or  some  provision  of  the  coastt- 
tntion  they  would  vacate  the  Executive  of  the  Uni- 
ted States.  At  they  talking  about  the  aeldieis  let  ra« 
eall  the  attention  of  the  soldiera  to  thit  immacalate 
Congreat,  this  Oeagrtts  whioh  oan  make  war  upon 

•pop  the) 
the  Presideat  because  he  stands  by  the  /  eenstitatioD 
and  exercises  the  veto  power  in  behalf  of  the  people 
they  dared  to  talk  about  impeaohmeat 

By  way  of  immortalising  tbemtelves  and  increas- 
ing the  confidence  of  the  soldiers,  throoghoat  tbia 
country  at  one  time  they  talked  atwutimpeaehment. 
(Uow  about  the  FeniansT)  (Laughter)  8«  far  aa 
the  Fenians  are  concerned  let  me  ask  any  FaBiana, 
if  there  ore  any  hereto-night,  to  go  back  to  my  his- 
tory and  say  who  in  thedarkdayiof  Kaew-notbing- 
ism,  stood  and  mode  more  sacrifice  for  their  ricbu. 
It  has  been  my  peculiar  misfortune  always  to  nave 
fierce  opposition  because  I  have  alwaya  struck  my 
blows  direct  and  fought  with  the  right,  and  Conttita- 
tion  OB  my  side.  Y  et  here  wat  the  law  of  aevtralitr 
and  I  was  twom  to  support  the  Constitatiea  and  tt« 
that  law faithftiily  executed  ("Why  didn't  you  d» 
it?'')  The  law  wasexecated,  and  becante  itwatexe- 
cuted  tbey  raised  a  clamor  and  made  an  appeal  to 
the  Kfenians  and  they  pretended  to  reveal  the  law. 
but  left  it  iust  at  it  was.  They  kaew  that  vrbeaavar 
a  law  wat  pretenled  to  me  proper  ia  itt  oharaetor 
and  softening  the  provisions  of  the  present  law  it 
would  meet  my  hearty  approbation.  But,  to  retam 
to  the  soldier,  as  tbey  were  pretty  well  broken  down 
and  leeing  eonfidenoe  at  the  end  of  secession,  they 
thought  they  must  do  something  for  the  teMier. 
What  did  tbey  doT  Who  hat  done  more  for  th* 
soldier  than  I  have?  who  has  sacrificed  ttor*  for 
the  soldier  than  I  havcT  But  they  to  make  theaa 
the  friends  of  the  soldier  tbey  come  forward  with  » 
propoi>itioD— to  do  wbatT  To  give  to  the  soldier 
fiftydollarsOtSO)  bounty  if  he  has  served  two  (2)year«, 
one  hundred  dollars  (flOO)  if  he  has  served  three  (S> 
years.  Mow  mark  this.  Theeoloredmantbatiervcd 
two yearscan get  hit  onchundred(tlOQ)dollan bounty, 
but  the  white  man  must  serve  three  for  his. 

But  that  it  not  the  point.  While  they  were  tick- 
ling  and  attempting  to  please  the  soldier  by  girinc 
him  fifty  (t50)  dollan  for  two  (2)  yean  tervioat  tbey 
took  itinto  their  head  to  give  somebody  else  a  boon  ty, 
not  of  fifty  («50)  dollars  for  two  years  sorvieos— now, 
attentionl  as  I  want  to  make  an  impreesion  on  your 
minds  of  the  facts— When,  the  brave  boy  who  haa 
followed  bis  gallant  Oflleer,  who  slept  on  the  tented 
field,  who  perilled  his  life,  shed  his  blood  and  loa  his 
limbs  behind  him,  he  can  get  fifty  (SSO>dallan  bownly 
if  ho  has  served  two  years,  but  the  Member  of  (^a- 
gresswho  never  ^melt  irunpowdereangHfouT  thuns- 
aud  dollan  (44,000)  extra  pay  (Load  Cbeera)  Tbat 
is  a  true  picture  my  countrymen  of  what  has  trmna- 
pired  in  the  past.  Fellow  citisenK  tou  are  all  taxail- 
lar  with  the  work  of  restoration ;  yen  know  that  •w*r 
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•mM  tb*  rabelUon  oollaiMad  evovthinc  ha*  bMo 
doaetbatMold  be  done  by  the  BxeoaUve  departmeiit 
«f  theOoTemmeat— in  fMt,«U  bu  been  done  except 
tbe  admiwion  of  tbe  membera  of  tbe  eleven  States 
that  vent  into  rebellion,  but  havinc  laid  down  their 
alow,  aboliehcd  slaveryi  repadiated  tboii  debte  and 
tent  loyal  representatiTes,  everything  has  been  done 
except  tbe  admission  of  tbe  representatives  wtaioh 
all theStatesareeoostittttionallyentitledto.  When 
you  examine  the  Constitution  of  the  United  states 
you  will  find  that  you  cannot  refuse  to  any  state  its 
suftago  in  tbe  tJanata  (I hey  have  never  boea  out) 
Tbat'asei  and  I  boive  alwaya said  they  eoald  not  (o 
out  (ebeers)  and  that  being  so  they  are  entitled  to 
their  equal  suflrage  In  the  United  States  Senate,  and 
no  power  bns  tbe  right  or  ean  deprive  them  of  it 
without  violating  the  Coastitution  af  the  Uaited 
States.  And,  tbe  same  argument  applies  to  tbe  Bep- 
resentatives  in  the  Uouse.  It  used  to  be  said  that 
when  the  states  refused  to  send  their  raprewntatives 
that  that  waaseccssiea,  a  breaking  up  of  the  Union. 

Now  tbe  Eadical  party  have  turned  round  and  say 
that  the  States  are  not  entitled  to  representation  in 
Congress.  That  is  to  say  they  are  dissolntionists  and 
their  poaltion  oewisto  perjpetoate  the  dissolution  of 
the  Union  and  that  too  while  they  deny  the  right  of 
represaotstioa  they  impose  on  them  taxation— a 
prineiple  upon  which  in  the  revolution  your  fathers 
resisted  tbe  power  of  Oroat  Ilritaio.  We  douy  the 
right  of  taxation  without  represeu  talion — tli  is  is  one 
of  the  great  piinciplesof  ourgovornuieot.  (Cheers.) 
Let  tbe  government  be  restored,  letpeaee  bo  restored. 
Many  years  I  have  labored  for  and  I  am  lor  ii  now. 
I  deny  this  doctrine  of  secession  come  from  whatever 
quarter  it  may.  whether  from  tbe  North  or  South.  I 
am  apposed  tu  it.  I  am  for  tbe  Union  of  these  states 
for  tno  thirty  six  stars  representing  thirty  six  states 
remaining  where  they  are.  I  am  for  the  Constitu- 
tion as  oar  I'athen  have  made  it  and  handed  it  down 
to  as  and  if  it  is  altered  or  amended  let  it  be  done  in 
tbe  mode  appointed  for  it  by  that  instrument  itself 
and  in  no  other.  I  am  for  tbe  restoration  of  peace. 
Let  Be  aak  this  people  here  tonight  if  we  have  not 
shoi  enough  blood.  Let  me  ask  this  people  here  to- 
Dight,  areyouprepared  to  go  into,  to  go  into,  another 
eivU  warT  (No.)  Lot  mc  ask  this  people  here  to- 
night: are  tneyprepared  to  set  Han  upon  man  and 
in  thaiMnMafUadUttttpbisbaadagaiiist  the  throat 
of  bis  bfotber}  Are  you  prepared  te  see  oar  fields 
again  laid  waste  our  oommerce  and  business  sus- 
pended and  all  trade  stopped  T  Are  We  prepared  to 
■ee  this  land  that  gave  a  brother  birth,  dreuohcfl  in 
a  brothers  blood?  I  am  one  of  tbose  who  believe 
that  a  aaa  May  sia  and  that  a  man  May  rejient  and 
sometimes  that  having  Maasd  A  havuMC  repented  it 
Bakes  him  a  better  man  than  before^  (Cheers.) 

I  kaow  it  has  been  said  that  I  have  exercised  the 
paraoBiag  power.  Tas,  I  have  (oheers>  And  X  reckon 
I  have  paidoaed  more  men  than  any  other  man 
living  en  the  habitable  globe.  Yes,  I  turned  forty- 
levou  tbousand  of  our  men,  who  wci  e  engaged  to 
this  struggle,  who  were  in  prison  with  tbe  arms  we 
captared— I  turned  them  loose.  Large  numbers  have 
applied  feritardoas  and  thus  I  have  granted  pardons 
to  some.  But  by  some  I  am  attempted  to  be  held 
responsible  for  dning  wrong.  Yes,  there  ore  some 
whn  atay^  at  home  and  did  not  go  into  the  field  who 
eali  out  about  blood  and  pauisbment  and  making 
treason  odious  and  all  that  (Laughter)  who  never 
smelled  gunpowder  on  tbe  other  side.  Yes  they  would 
condemn  and  tUuy  would  bang  and  torture  and  all 
that  and  they  that  make  the  comparison— but  if  I 
bare  erred  I  have  erred  on  mercys  side  and  somo  of 
these  eroakers  assume  to  setup  that  they  are  better 
than  the  Saviour  of  mankind,  himself— a  kind  of 
over  rightaoosaess— thiaking  they  are  better  than 
anybody-else  and  are  always  wanting  to  do  the 
Deity's  work,  thinking  they  can  do  better  than  he 
eon.  Yes,theSaviouroameandlbundmaa  sentenced 
and  undor  tbe  law  but  when  the^  repented  he  said 
"let  (hem  live.".  Instead  of  |>attiog  them  to  death 
he  want  upon  and  was  there  painfully  nailed  by  those 
uabelievets  that  I  have  apokon  of  and  there  shed 
bis  Uoad  and  died  that  you  audi  might  live.  Will 
yea  exaeato  and  put  to  death  eight  million  of  peo- 
ple f  It  is  an  absurdity  and  is  impracticable  even 
u  it  vera  tighL  bat  it  is  a  violation  uf  all  law  human 
aod  divine.  (UangJcfi' Davis.)         ,_„     . 

You  aoU  on  Judge  Chase  to  hang  Jeff.  Davis ;  will 
youT  (LAughter.)  I  am  not  the  court,  I  am  not  the 
Jury  nortbe  Judge.  Before  the  ooso  comes  to  me, 
aadall  other  eases,  it  would  bare  to  come  as  a  ease 
or  application  for  pardon.  That  is  the  only  way 
eases  can  oome  before  me.  Why  don  t  Judge  Chase, 
Chief  Jostice  of  the  United  StoM— in  wbosedistrict 
beis— why  don't  ho  try  him?  But  perhaps  I  can 
asmrar  the  queetion, and  w  lometimaBpeoplB will 
be  faoatiaos  and  indulge  in  renartee|rmigbt  ask 
yon  a  ouestion— why  dent  yon  hang  -Thad  Stevens 
and  WmmMI  PUlbpa?  lUissaa,  Langhter,  and 
Cbeerikl  I  say  that  a  traitor  »t  one  end  of  the  line 
is  as  baa  as  a  traitor  at  tbe  other.  1  know  men  on 
some  ooeasions  who  repeat  sayings  that  have  been 
plaaed  in  their  mouths  by  their  superiors,  who  have 
not  the  oonrage  to  come  forward  and  say  theuaalves, 
:  bat  have  their  understrappera  come  forward.  I  know 
tbereare  some  who  talk  about  the  eleetive  ftaoobise 
'  ibr  whieb  they  wanted  to  overtom  tbe  Ooverameat 
of  Loaisiana,  who  say.  "We  must  moke  oontraets 
and  send  men  to  these  solored  people  and  manage 
thair  aCurs  for  them,  and  yet  eay  fliw  are  epmpa- 
l«Bttogo  toCongrees  and  and  manageaOun  of  state. 
Before  you  eommence  throwing  your  stone*  you 
oogbt  to  be  able  to  say  that  yon  dont  live  in  glass 
booaas.  Then  why  aU  this  elamor  t  Dont  you  see, 
my  aoontrymen,  it  is  a  gueetion  of  power  aad 
beinc  iu  power  it  is  their  Object  to  perpetuate  their 
po«rer.  Hence  when  you  torn  any  of  tbem  out  of 
Ottc*  they  talk  about "  bread  and  butter."  Yes,  It 
is  th*  most  perfeet  and  complete  bread  and  butter 
party  that  has  ever  appeared  in  this  govemiuent, 
and  bene*  when  yoo  make  ao  offer  to  take  a  single 


pieoe  oat  of  thair  mouths  how  thoy  olomer.  The 
man  who  has  stayed  at  home  four  or  five  oralx  years 
and  grown  fat  and  indulged  in  aU  tbe  emoluments 
of  omee  aad  grown  rich,  when  you  talk  about  tam- 
ing one  of  them  out  it  is  **  proscription,"  and  hence 
it  IS  one  of  the  objects  of  tuo  Congress  of  the  United 
States  to  pass  a  law  preventing  tbe  Executive  from 
turning  any  one  out.  (lOm  them  all  outj  Uenoe, 
dont  you  see  what  the  policy  was  to  be. 

Uowwere  the  people  to  got  hold  of  the  oSces.  The 
idea  of  rotation  in  office  of  the  days  of  Madison  and 
Jefierson  seems  to  be  lost  sight  of;  bal;  my  belief  is 
that  when  one  sot  of  men  have  been  in  long  enough 
it  is  time  somebody  else  should  have  a  turn,  Uow 
are  these  men  to  be  turned  out?  (Kick  them  out) 
Uow  is  this  to  be  done  unless  yon  can  reach  them 
through  tbe  £xecative.  Congress  proposes  to  pass 
laws  to  keep  them  in.  How  is  this  to  be  done  unless 
it  it  by  tbe  PreddaBtof  the  United  States.  Well  let 
ma  say  to  yoo,  if  you  will  stand  by  me  in  vindication 
of  the  oonstitntion  of  the  United  States  in  trying  to 
give  the  soMier*  and  people  aehanoe,  I  will  kiek 
th«moatas&HtiaaIean(L«adofaeers).  Icorenotfor 
the  mensees,  for  tbe  taunts,  the  jeers,  the  threats.  I 
don't  intend  to  be  bullied  by  my  euenries  or  even 
overawed  by  my  friends  butOod  being  willing  with 
your  help  I  will  veto  every  moasureof  theirs  whenever 
thoy  come  betbre  me.  I  place  myself  on  the  ram- 
parts of  the  constitution  aad  when  I  see  the  enemy 
approaching  so  long  as  I  have  eyes  to  see  or  oars  to 
hear  or  a  tongue  to  soand  the  alarm  so  help  me  Qod 
I  will  do  it  aad  call  for  you  to  the  rescue  (Loud 
eboois).  I  tell  you  bereto-nigbtthattbeconstitution 
oftbeoountn  has  been  enoroaobed  open,  tbe  citadel 
of  liberty  is  being  endangered  (do  in  Andy  I)  Come 
up  to  tbe  work  and  protect  year  oaastitation  as  tbe 
palladiam  of  our  eivil  and  religioas  liberty  for  it  is 
the  ark  of  oar  safety.  Yes  let  me  ask  you  to  cling 
to  tbe  coastitution  in  this  great  struggle  for  freedom 
as  the  ehipwreeked  mariner  clings  to  the  plank  in 
the  night  when  the  tempest  tows  aroond  him.  So 
far  as  ny  publio  life  is  eenoeraed  the  people  of  Mis- 
souri know  that  my  elfbrts  have  been  in  that  direo- 
tion  which  would  elevate  the  great  masses  of  the 
people.  Where  is  the  speech  or  vote  of  mine  but 
what  has  always  had  a  tendeney  to  elevate  the  great 
masses  of  the  people  and  when  they  talk  aboat 

Jrranny^ir  despotism  where  is  one  aet  of  Andrew 
ohnsea's  that  has  encroached  apon  the  rights  of  a 
fkeeman. 

But  beeaase  I  have  stood  apon  the  outworks  of 
freedom  and  have  sounded  on  alarm  benee  all  this 
detraetion  that  hss  been  heaped  upon  me.  Then  in 
conclusion  hero  to-ni^ht  I  hand  ever  the  flag  of  your 
eonntiy  with  thirty-six  stars  upon  it.  I  hmid  over 
the  constitution  ofyour  asontry  with  the  eharce  and 
responsibility  of  preserving  it  inuet.  I  hand  over 
to  yen  to-niffat  tbe  great  eirole  of  these  states.  I 
hand  them  over  te  yoo,  the  peaple;  I  moat  I  have 
always  trusted  the  people.  The  great  questions  which 
pertain  to  your  interest  I  hand  them  over  to  you 
with  the  ehargeto  preserve  them  as  men  who  eon 
rise  above  party  i  came  around  the  altar  of  a  eom- 
mon  country  ft  with  fsees  upturned  tu  heaven  swear 
by  him  and  all  shall  sink  into  the  dust  but  that  tbe 
coastitation shall  bejareserved.  Let  usstand  op  for 
the  Union  of  these  States,  let  ns  fight  the  enemies 
of  tbe  government  come  from  whatever  quarter  they 
may,  Xeu  understsad  what  my  position  is— no  tyr- 
anny—and with  yoa  to-night.  I  leave  the  Union  in 
your  bands  with  the  confidence  I  have  always  bad 
that  Ae  people  will  redress  all  wrongs  and  set  the 
government  right.  Then  gentlemen  of  this  great 
city  of  tbe  Western  States  in  bidding  you  farewell  I 
leave  all  in  your  charge  and  thank  you  greatly  fur 
the  cordial  welcome  you  have  given  me  to  your  city 
(Load  cheers),  JOSEPH  A.  DEAB. 

RoBEBT  8.  Chew  iwom  aod  examined. 

Bj  Mr.  Manager  Bdtlek  : 

Qxitttion.  You  are  amplojed  in  the-  State 
Department? 

Anamer.  I  am. 

Qtugtion.  In  what  capttcityT 

Answer.  Chief  deifc. 

Question.  Is  it  part  of  jour  doty  to  super- 
viae  and  know  the  commissioaa  issued. 

Answer.  The  duty  devolves  particularly  npoo 
the  commission  elerk  of  the  Department  to 
prepare  all  commissions.  The  commission  is 
first  made  out  by  a  clerk  who  is  called  the  com- 
mission clerk  of  the  Department.  It  is  brought 
to  me,  and  by  me  sent  to  the  President.  When 
returned  with  the  President's  signature  it  is 
submitted  by  me  to  the  Secretary  of  State, 
who  countersigns  it.  It  then  goes  to  the  com- 
mission clerk  Tor  the  seal  to  be  a£Szed. 

Qitestion.  Then,  when  it  does  not  belong  to 
your  Department,  where  does  it  go — when  it 
18  not  a  commission  of  an  ofScer  in  your  De- 
partmentf 

Answer.  To  flie  Treasorjr, 

QmmKom.  That  is  to  say,  if  I  nndtfstand,  the 
commismons  of  offioers  in  tbe  Troawry  are 

n tared  at  yoar  Department  T 
mv>er.  Yes,  sir ;  of  a  portion  of  th«  officers 
of  the  Treasury, 

Question.  Such  as  whom  7 
Ansuier.    Such  as  Comptrollers,  Auditors, 
Treasurers,  Assistant  Treasurers,  officers  of  the 
Mint,  Commissioner  of  tbe  KoTenne. 


Qmstton.  Secretary  and  AiMtMtSMtMarsrt 

Answer.  Yes,  air. 

QuesHm.  TIkb,  after  being  prepared,  they 
are  sent  to  the  Treaenry  7 

Answer.  Yes,  sir. 

Question.  Those  that  belong  there? 

Answer.  Yes,  sir. 

Question.  Those  belonging  to  yonr  office  are 
issned  from  ronr  office? 

AnsiBtr.  htom  tbe  Department  of  State. 

QuesHon.  Now,  will  yon  have  the  kindness 
to  tell  nfl  whether,  afk«r  the  passage  of  tbe  civil 
tenure  act,  any  change  waa  made  in  the  com- 
inissions  of  the  officers  of  your  Department  to 
conform  to  that  act? 

Answer,  There  was. 

Question.  What  was  that  change?  Tdl  as 
how  the  commission  ran  in  that  regard  before 
and  how  it  has  been  since  7 

Answer,  (referring  to  forms.)  The  farm  of 
the  old  commission  was  "daring  the  picasare 
of  the  President  of  the  United  States  for  tbe 
time  being. ' '  Those  words  have  been  stricken 
ont,  and  the  words  "subject  to  the  conditions 
prescribed  by  law  "  inserted. 
_  Question.  Doe*  that  apply  to  all  commis- 
sions? ' 

Ansvoer.  That  applies  to  aN  eom missions. 

Question.  When  was  that  done? 

Answer.  Shortly  after  the  passage  of  tite 
tenure-of-office  act. 

Question.  About  how  soon,  if  yon  can  tell  ns, 
one  month  or  ten  days? 

Answer.  I  cannot  say  exactly,  bat  when  the 
8rgt  cose  came  on,  making  it  necessary  for  the 
commission  clerk  to  prepare  a  commission,  be 
applied  for  instroetions  nnder  that  act 

Question.  Was  the  subject  then  examined  (a 
the  Department? 

Answer.  It  was. 

Question.  Was  this  change  made  after  th«t 
examination  or  before  ? 

Answer.  After  the  ezamlnattoA. 

QuesHon.  Was  it  made  by  the  directioa  of 
the  Seeretacy  er  not? 

Answer.  "The  case  was  submitted  by  the  Sec- 
retary to  the  legal  examiner,  aodnpon  his  opin- 
ion tbe  chance  was  made. 

Question.  By  order  of  the  Secretary? 

Answer.  I  think  ao.' 

Question.  Yon  print  the  form  of  yoor  com- 
missions on  parchment  by  copper-plate,  do  yoa 
not? 

Answer,  Yes,  sir. 

QuesUiom.  Waathecopper-platallnti  changed 
to  make  all  forma? 

Answer.  It  was. 

Question.  For  the  varioas  kind  of  commis- 
sions? 

Answer.  Yes,  sir. 

Questiom.  Have  yoa  blank  forms  of  the  vari- 
ous kinda  of  commissions  issaed  by  your 
Department? 

Answer.  I  have.  [Producing  a  nomber  of 
blank  forms.  1 

Question.  Prior  to  the  passage  of  the  act  of 
the  2d  of  March,  1867,  being  the  tenure  of 
civil-office  act,  were  all  the  commissions  issued 
to  hold  office  "  daring  the  pleasure  of  the  Pres- 
ident forthe  time  being?"  Weretheyall  issued 
in  that  form  7 

Answer.  They  were  all  issoed  in  that  forat. 

Question.  Since  this  change  have  all  com- 
missions been  issued  in  the  changed  form  7 

Answer.  ITiey  have  been. 

Question.  Have  such  changed  commissions 
been  signed  by  tbe  President? 

Answer.  They  have  been. 

Question.  Has  there  been,  down  to  to-dor, 
any  other  change  than  the  one  you  have  stated  7 

Answer.  None  at  all,  that  I  am  aware  <X. 

Question.  Has  any  commission  whatever  for 
any  officer  bees  sent  oat  from  your  Department 
since  the  passage  of  the  act,  except  in  this 
changed  form  7 

Answer.  I  am  not  aware  of  any. 

Question.  Could  there  have  been,  except 
by  accident,  without  your  knowing  it? 

Answer.  Not  unless  hj  accident 

Mr.  Manager  BUTLEB,  (to  the  counsel  for 
the  respoodMt.)    I  now  propose,  gentlemen, 
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to •ffw dMM  ionas  in  evMenee,  batlwiUnot 
read  them  nnless  you  desire. 

Mr.  8TANBBUY.  You  will  Mow  «  to 
ask  some  queBtions  first,  I  suppose. 

Mr.  Manager  BUTLER.     Certainly. 

Cross-examined  by  Mr.  Staitbkbt  : 

QuMiion.  Mr.  Chew,  as  I  understand  yon, 
the  old  form  contaiaed  this  clause,  "said 
officer  to  hold  and  exercise  the  office  daring 
the  pleasure  of  the  President  of  the  United 
States  for  the  time. being,"  That  was  the  old 
tbrm? 
.    Anneer.  Ivs,  air. 

Question.  And  t  understand  yon  that  the 
words  "during  the  pleasure  of  the  President 
of  the  United  States  for  the  time  being"  are 
now  leil  out,  and  the  words  "  subject  to  the 
conditions  prescribed  by  law"  are  inserted? 

AimDer.  Yes,  sir. 

Question.  Have  yon  ever  changed  one  of 
your  plates  or  forms  bo  as  to  introduce  in  place 
of  what  was  there  before  these  words,  "  to 
liold  until  removed  by  the  President,  with  the 
consent  of  the  Seaate?" 

Antwer.  No,  sir.  , 

Question.  You  never  have? 

Jinmoer.  We  aevei  haTe. 

Question.  Let  me  ask  yon  if  any  commission 
has  been  issued  to  a  head  of  Department  differ- 
ent from  those  that  you  issued  oefore  the  ten- 
are-of-office  act  7  Has  any  commission  since 
that  act  been  issued  to  a  head  of  Department  7 

Amtoer.  I  an  not  aware  of  any.  I  brought 
no  forms  of  commission  to  a  head  of  Depart- 
jgsent,  and  did  not  examine  t)iat  question. 

Question,  Have  you  a  separate  plate  for  the 
commission  of  a  head  of  Department? 

Ansicer.  I  cannot  answer  that  question. 

Question.  But  you  recollect  no  instance  in 
which  any  change  has  been  mad«  there? 

Anstoer.  I  do  not 

By  Mr.  Manager  BuTUiB  i 
\   QuftioH,  Has  there  been  an^  oommimion 
issued  to  a  head  of  Department  since  March  2, 
1867? 

Anmeer.  I  do  sot  recollect  at  this  moment. 

Mr.  Manager  BUTLER.  Then,  of  course, 
there  ia  no  {ibaiwe, 

Mr.  STANBERY.  Of  coan«  Dot{  that  is 
whjkt  we  hi|ve  -proved. 

.  Mn.  Manager  BUTLER,  (tq  the  witness. ) 
Band  to  the  Clerk  all  the  forms  you  have 
brought  with  you.     We  offer  theoi  in  evidence. 

The  {orawoffenedin  evidence  are  as  follows : 

Temporarv  Oommiuum  <tf  Dtptitt  Pottmaittr—Old 
Form.  7»  the  form  now  uted,  |A«  tnofdi  iit  brackett 
are  omitted,  and  the  worde  "  ttJa'eat  to  (JW  conctiltoM 
preecribed  by  lam"  mtertea. 


Pretident  of  the  nniledStatet  ()fAm«ri»ai 
IW  aUwho  ehall  aee  Iheee  preaente,  ffreetinc* 

Know  ye.  that,  roinjiiuK  siiecliil  trust  and  oenfl- 
deiice  in  the  integrity,   ability,  and  puucmality  of 

■ — ,  I  do  appoint deputy  I'ostmaatcr 

• ,  and  do  authorize  and  empower  him  lo  extMute 

and  fulliil  the  duties  of  that  oflico  uccordinff  to  law; 
and  to  have  and  to  hold  tho  said  ofiice.  wiih  all  the 
powcrp,  privilege!?,  and  emoluments  to  thu  aome  of 

riglit  appertaining  unto  hi  mthesaid ■^— Tdur- 

juig  the  pleasure  ofihuPrcsidont  of  the  Unitsd  w«tM 
for  tho  time  being,  an<lj  until  the  end  oi  tho  next 
iMstion  of  the  Senate  ot  the  United  States,  and  no 
longer. 

In  testimony  whereof  I  have  caused  thes©  letters 
to  be  made  jtatent,  and  the  seal  of  the  United  Statofl 
to  bo  hereunto  nitixed. 

Given  under  my  hanrl,  at  the  eity  of  Wji-Hhlnrfton, 

the  —  daj'  of , in  the i'ear  of  our  Lord 

r,    .  1    one  thousand  eight  nundred  and  ,  and 

■'"■  '■'  nf  the  iDdepnadence  of  the  United  States  of 
Amerioa  tu  i     '  n, 

By  the  Prerident: 

SetMtar^  Of  oMis. 

A«w  Ftrm  PerwumeiU  PoMwuttter—No  Form  td  old 
Commietion  mi  the  Department. 

PreiUhnl  of  He  Vitited  Slate*  nf  Amerioa  .• 
nnUmhomkmUeettkeempreeml*,ereeli»g: 

Know  ye,  that,  reposing  epecial  tnut  aod  eonfi- 
denoe  in  tha  iatatritjr,  abilit/,  u>d  puBOtualHy  of 

. ,  I  have  nominatod,  and  by  and  with  tho 

1adTi«4  and  oonsent  of  the  Senate  do  appoint, 

deputy  iioitinaster  — — — .  and  do  nnthoriie  and  «- 
power  him  to  exeaate  and  fulfill  the  dutiea  of  that 
pffioe  aceordlng  to  laW  g  and  la  have  and  tu  hold  Uia 
taid  office,  with  all  the  powers,  pririlefl[es,  and  emol- 
~~"~'i  to theaanvof  right  upptrtaiiuac  onMhiia, 


the  said  ■ 


■,for  thete^nof- 


~,  sTxiveot  to 


the  conditions  priscribed  by  law. 

In  testimony  whereof  I  have  caused  these  letters 
to  be  made  patent,  and  the  seal  of  the  United  States 
hereunto  amxed. 
Qiven  under  my  hand,  at  tho  city  of  WasfaingtoB, 

the  —  day  of ,  in  the  year  of  onr  Lord 

r-    -  1    one  thousand  eight  hundred  and ,  and  of 

LI,.  B.J    j|,g  independence  of  the  United  States  of 
America  the . 

By  the  Presidentt 


Searetam  cf  Stale. 

[Postmasters  are  appointed  for  four  years. 
The  words  "unless  the  President  of  the  United 
States  for  the  time  being  shonld  be  pleased 
sooner  to  revoke  and  determine  this  commis- 
sion," ai«  now  omitted,  and  the  words  "sub-, 
ject  to  the  conditions  prescribed  by  lav" 
inserted.] 

JfetB  Farm  l^emporary  Comrniaeion  of  Marehal  and  Ai' 
tome]/.  In  Oommiteione  <j^  Martaai  "  dilioen^"  ie 
used  %nttead  of  **  teaming, 

Prendentofth*  United  Siatee  of  America  t 
To  all  who  thaU  eee  tkete  preeentt,  greeting  i 

Know  ye,  tliat  rcj>osing  speoial trust  and  eonfidonoo 

in  thciutogrity,  ability,  itndleamingof , 

Ida  appoint  him  to  be  Attorney  of  the  United  States 

tor  tho ,  and  do  uiuharizeaad  empower  him  to 

execute  and  I'ullill  the  duties  of  that  owcQ  according 
to  law:  and  tu  have  an<l  to  bold  the  said  office,  with 
all  the  powers,  privile);t'3,  and  emolument*  tbereuDto 

legally  appertaining  unto  him,  thesaid , 

[until  the  end  of  the  m  xt  ^ieasion  of  theSenato  of  the 
United  States,  and  no  longer;]  subject  to  the  coadi- 
tiond  prescribed  by  law. 

Ill  testimony  whereof  I  have  caused  these  letters 
to  be  made  patent,  and  the  teal  of  the  United  Status 
to  be  hereunto  atlixed. 

Given  under  my  hand,  at  the  oity  of  WifebinctOB, 

the  —  day  of ,  in  the  year  of  our  Lord 

r,    „  1    one  thousand  eight  hundred  and  ^—,  and  of 
LI-  »■.!    tho  independence  of  the  Vaittd  State*  of 
America  the . 

By  the  Preaidenti 


Seeretarvt/ Slate. 

[Old  form:  "During  the  pleasure  of  the 
President  of  the  United  States  for  the  time 
being,  andnntil  the  end  of  tho  next  session  of 
the  Senate  of  the  Vuited  States  and  no  longer," 
instead  of  t^o  words  in  brackets  in  the  a  bove 
form.] 

lf«»  Fmit~Permeineni  Marehale  and  AUomege. 


PreeidaU  of  th*  United  StaXci  of  America  : 
To  oR  who  ehaU  tee  theae  preaenta,  greeting  .- 

Kbow  ye,  that,  reposing  special  trust  an4  oonfl- 

deuoein  theintcgrity,  ability,  and — ; , I  have 

nominated,  and,  by  and  with  the  adviceiiud  oonseat 

of  the  Senate,  do  appoint  him of  Iho 

United  States  in  and  lor  tho ,  and  do  a<j- 

tborifto  and  empowei  him  to  execute  and  fulliil  the 
duties  of  that  office  according  to  law;  and  to  have 
and  to  hold  the  laid  ofioe,  with  all  the  powera,  priv- 
ileges, and  emoluments  to  the  same,  of  right  apper- 
taining unto  him,  the  said for  the  term. 

of  — —  — — ,  Buhjeot  to  the  conditioiis  prescribed 
by  law. 

In  testimony  whereof  I  hare  oaosed  these  letters 
to  be  made  patent,  and  the  seal  of  the  United  States 
to  be  hereunto  amxed. 

Given  under  my  hand,  at  the  eity  of  Washinston, 

the  —  day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and ,  and  of 

the  independence  of  the  United  States  of 
Anerioa  the  ■■ 

By  thePrestdenti 


[L.8j 


Seoretary  ^  Stale. 

[This  commission  is  used  for  attorneys  and 
marshals.  The  term  of  service  is  four  years. 
The  words  "unless  the  President  6f  the  Uni- 
ted States  for  the  time  bein^  should  be  pleased 
to  revoke  and  determine  this  commission  "  are 
now  stricken  out,  and  the  words  "  subject  to 
the  conditions  prescribed  by  law "  are  in- 
serted.] 

Fbrm  of  Qnnmietion  for  Judgea.    Anawunfor  nfr- 
mantnt  or  fenpororyw 

PretidtM  tiftkeUfaited  Btatet  of  AmeHtai 
Ttalltdat  ehalltet  llua* jmtenla.grealtnff f 

Know  yc,  that  reposingopeoial  tnut  ■adoonSdeaoe 
in  the  wiaaom,  uprightness,  and  losrning  of—— 
,  I  do  authorize  and  empower  bint  to  exe- 
cute and  fulfill  tho  duties  of  that  oSee  according  to 
the  Constitution  and  laws  of  the  United  States,  and 
to  have  andtoholdthesaidofficewithallthapovers, 
privileges,  and  emolumcnU  to  the  same  of  right  op- 
pertainHig  unto  him  the  said  ■  — — . 

In  testimony  whereof  I  have  earned  these  Mton 


to  he  mode  patent,  and  the  seal  of  the  TTnited  States 
to  be  hereunto  affixed. 
Given  under  my  band,  at  the  eity  of  Washington, 

the  —  day  of ,  In  the  year  of  our  Lord 

[h.  s.]   — -,  and  of  the  independence  of  tbeTJuited 

States  of  Amerioa  the  — — — . 

By  the  President  i 

Secretarv  of  State. 
[In  case  of  judges  of  Territories  the  words 
"  subject  to  the  conditions  prescribed  by  law," 
are  inserted.  This  commission  is  used  For 
judges  of  the  Supreme  Court  of  the  United 
States,  judges  of  district  eonits  and  Territo- 
ries, and  is  temporary  or  peroMnent,  as  the 
oaaa  may  be.] 

Form  of  New  Commiafion  of  Secretarie*  of  ZegiOion 
ueed  either  in  the  recess  or  eeaaion  of  theSenaie. 


I'rtiidtHtQftbe  United  Slatea  of  America.- 
To  '  "■   ■     ,  greeting  r 

Reposing  special  trust  and  confidence  ]n  your  in- 
tegrity, prudence,  and  ability,  Ido  appoint  (or  nomi- 
nate)   secretary  of  the  legation  of  the 

United  States  of  America  ,  antnorixing  yon, 

hereby,  to  do  and  perform  all  such  matters  and  thiaga 
as  to  the  said  place  or  office  doth  appertain,  eras  may 
bo  duly  given  yon  In  ohar^  hereafter,  and  the  same 
to  hold  and  ezeraise,  snluect  to  the  conditions  pre- 
scrihed  by  law. 

In  testimony  whereof  I  have  caused  the  aval  of 
the  United  States  to  be  hereunto  affixed. 

Given  tmder  my  hand,  at  the  eity  of  Washinrton, 

the  —  day  of ,tn  theyearofoar  Lord  one 

r,    .  1    thousand  eight  hundred  and ,  and  of  the 

ika.j   independence  of  tho  United  StatMof  America 
the . 

By  thePresIdenti 

iS'ecretary  <jf  State, 

[Th«  "words  during  the  pleasore  of  the 
President  of  the  United  States  for  die  time 
being"  were  formerly  used.] 

*        Old  Temporaru  Oontulcr  Oanmiuian. 

The  Pretiint  of  the  United  SUiUa  t^  America/ 
}V>  eUl  vAo  ehall  eee  Iheee  preetnle,  greeHiag  i 

Know  ye,  that  reposing  special  trust  and  oonfl- 

denceintneabilitiesandintegrity  of ,Ido 

appoint  him  consul  of  the  United  States  of  Amerioa 
and  Bueh  other  parts  assfaal]  be nter«>r  thereto 


thantotheretidenoeofan^otheroonsuiorvleeconKal 
jftheUnited  States,  within  tho  same  allecianoe:  and 
do  authorize  and  empower  him  to  have  and  to  nold 
the  said  office,  and  to  exercise  and  enjoy  all  the  rigfata, 
preeminences,  privileges,  and  antboHtieatothesame 
of  riBhtappertaining,Tduringtheplea«ur«  oftho  Pres- 
ident of  the  United  States  for  the  time  being,  and] 
until  tho  end  of  the  next  aeasion  of  the  Senate  of  the 
United  States,  and  no  longer,  he  demanding  and  rc- 
ccivingno  fees  or  perquisites  of  office  whatever  which 
sliall  not  be  expressly  established  by  some  law  of  the 
United  States.  And  I  do  hereby  enjoin  all  captains, 
masters,  and  commanders  of  ships  and  other  Teeaols. 
armed  or  unarmed,  sailing  under  the  flag  of  tho  said 
States,  as  well  as  all  othorof  thoireitiiens,  to  acknowl- 
edge and  consider  him,  tho  said ■ ,  aoeord- 

ingly.    And  Ido  hereby  pray  and  reqneat— — ,  pov- 

emoTB  andofficers,  topcrmitthcsaid rally 

and  peaceably  to  enjoy  and  exercise  the  said  office 
Without  giving,  or  suffering  to  begirennntohim,  any 
molestation  or  trouble;  but,  ontheeontrary,  toalRna 
him  all  proper  countenance  and  assistanee;  I  offer- 
ing to  do  tho  same  for  all  those  who  shall,  hi  like 
manner,  be  recommended  to  me  fay 

III  testimony  whereof  I  have  eanaed  these  iettersto 
be  made  patent,  and  the  seal  of  the  United  States  to 
be  hereunto  affixed. 

Given  under  my  hand,  at  the  cfty«f  WasMnvtoa, 

tba  —  day  of ,  1h  the  year  of  our  Lord  one 

r,  ,  1  Aouaond  eight  hundred  and  — ,  and  at'  tho 
>^  "*''  tndopendenoe  of  the  United  Sutes  of  Araarioa 
the . 


By  the  Preeidentc 

Secretary  afSMe. 

[The  words  ia  brackets  have  been  ooiitted  ' 
vince  the  passage  of  the  tennre-of-officc  acts.] 
iVew  Permemtmt  Conewlmr  Cbmmieeiane, 

The  Preaident  of  the  United  Sttxtte  nfAnrerioa  t 
ToaU  who  ahail  eee  thcee  preeentt,  greeting  : 

Know  ys,  that  repooingi  speoinl  trust  and  confi- 
dence ia  the  abilitiea  and  intugrity  of  .  I 

have  naaiinatod,  and  by  and  with  theodvicc  and 

•onseotof  the  Senate  do  appoint  him, ■.  of 

the  United  States  of  Amonca and  such  other 

ports  as  shall  be  nearer  thereto  than  to  the  residetice 
of  any  other  eonaul  or  vii^e  consul  of  the  Unili^d 
Statea  within  the  same  allegiance ;  and  do  aulhoi  ito 
and  empower  him  to  have  and  to  hold  the  said 
oSca,  and  to  exercise  and  enjoy  all  the  rights,  pre- 
eminences, privUegea,  and  authoritieslo  tboaame  uf 
right  appertainiog,  aoly^  to  the  conditions  pre- 

aeribed  by  law;  the  said  ^—  doiiiandiiig 

and  receiving  no  feea  or  perauisites  of  oflice  what- 
ever which  wall  not  be  axpresoly  e»tablisb«>d  by 
some  law  of  the  United  States.  And  I  do  hereby 
•uJoin  all  oaptaiss,  masters,  and  commaadors  of 
sfalM  and  <>thar  veasoU,  armed  or  unarmed,  aatlius 
under  th*  flos  of  the  said  Statai,  a*  well  as  aJl  other 
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of  tbair  citiMns.  to  aoknowkdiTB  kod  MuIBer  him 

the  said  accordingly.    And  I  do  hereby  ptajr 

ftud  requQfit ,  KOTemors  and,  officers,  to  permit 

the  eala  — —  rally  aad  peaceabVy  to  enjoin  and 
exsniso  the  Mid  oDce  witnoiit  giring.  or  suffering 
to  be  siTOD  unto  him,  any  molestation  or  trouble; 
bnt.  on  tlie  contrary,  to  afford  bimall  proper  oonn- 
tananae  and  aMistanoa ;  I  offering  to  do  tha  same 
for  all  tboee  who  ahull  in  like  masaei  be  rtoom- 
mewiad  to  me  by  . 

In  ttatimony  whereof  I  have  caosed  these  letters 
to  ba  mado  patent,  and  the  seal  of  tbo  United  States 
to  be  heroanto  affixed. 

Qiren  under  my  hand,  at  the  city  of  nashlngton, 

the  — day  of ,  in  tha  year  of  oar  Lord  one 

r-    a -•   ttoaaaB*  aisht  hundred  and ,  and  of  the 

Lb  B.J  independence  of  the  United  States  of  Amerioa 

the . 

"I  '     ■  ■ "« 
BytboPrwidentt 

Aereeory  4^  SaAk 
[Heretofore  this  commission  read  *'  darine 
the  pleasare  of  the  President  of  the  TTui^d 
States  for  the  time  being."] 

form  ftf  OommiMion9  M«d  /or  Governort,  SecretarieM 
<^  Terriioriet,  and  oSictrg  under  the  mpervUion  of 
other  DtpartrnmU,  Sc,  either  pormanefU  or  temjio- 
rary,  a*  the  ease  mair  oe. 


Preaidtnl  of  the  United  Statet  of  America  : 
To  aB  mho  ihall  tee  thrte  preienti,  greeting  : 

Knew  ye,  that  reposing  special  trust  and  oonfldenee 
in  tha  intatrity  and  ability  of  — — ,  I  do  ap- 
point him ,  and  do  authorise  and  empower  him 

to  execute  and  falfill  the  duties  of  that  omco  accord- 
ing to  law,  and  to  have  and  to  hold  thosaid  office,  with 
all  tha  powan,  prlTlte^ea.  and  emolunMnts  thare- 
nnto  of  right  appertaining,  unto  him.  tiie  said 

In  testimony  whereof  I  have  causodthese  letters 

to  b«  made  patent,  and  the  seal  af  the  Unttad  States 

to  ba  hataaato  affixed. 

Giren  under  my  hand,  at  the  city  of  Washington, 

the  — day  of— ,  in  the  year  of  onrLordono 

r.   -1    tkonaand  mght  kandred  and  — ,  and  of  tbo 

^        -*    independeaoeof  the  United  Sitataa  of  America 

the . 

By  the  President: 

Seerttary  af  Statot 

thnut  OU  Ctniminion  of  PermccHmt  IKmiatdre  Ptmi- 
potentiary  itMueU  ax  far  bade  at  1790. 

Preriieni  ef  the  Vnittd  Stetetnf  Ameriea: 

jh ,  greeting  : 

Reposing  special  trust  and  eonfldeoeo  ia  jmiif  in- 
tegrity, prudouoo.  and  abilitytt  have  nominated,  and 
by  and  witntneadTicoand  coasent  of  the  Senate  do 
aapoiiit,  enroy  extraordinary  aad  minister  pleni- 
potentiary of  the  United  States  of  Amwioa  — — > 
authorixinxyou  hereby  to  do  and  perform  all  such 
matters  and  things  as  to  the  said  place  or  office  doth 
aaptftain.  or  a*  may  ba  duly  giyen  in  eharge  he^o- 
ailer,  and  the  said  office  to  hold  and  exercise  dunna 
the  pleasure  of  the  President  of  the  ynitcd  States 
for  the  time  being. 

In  testimony  whereof  I  bava  eaaaad  tka  saal  of  (he 
United  States  to  bo  barounto  affixed, 
ulren  under  my  hand,  at  the  city  of  Tf  oshtngton, 
tha— day  of— ,  in  thoyear  ofour  Lordoaa 

thousand  eight  hundred  and ,  aad  of  the 

independence  of  the  United  States  of  America 
the . 

By  tha  Ptntdeati  ~~"  ' 

Secretary  of  Sttttt. 

fThe  words  "  during  the  pleasure  of  the 
President  of  the  United  States  for  the  lime 
being"  are  noW  stricken  out  and  the  words 
"  sabject  to  the  conditions  prescribed  by  law" 
inserted.  The  same  with  commissions  for 
ministers  resident  and  secretaries  of  legation.] 

Form  of  Oid  Oommitinon  of  Minittert  Reeident,  pemut- 
nent  or  temporarUtand  it  Vfedfor  temporary  commiti- 
tiont  of  Envoy t  Jietraordtnarv  and  Minittert  PUni- 
potmUtary, 


[US.] 


T»- 


Pretident  of  (i<  XJnittd Slalet  of  Amtrioa! 


,  gretttng: 


Reposing  special  trust  and  confidence  in  yoar  tiv- 
tegrily.  prudence,  and  ability,  I,  - 


tetnly.  prudence,  and  abili 
Uaitaa  States  af  AmcriBa, 


-,  of  th« 

-,  authorising 

yon  baiaby  to  do  and  perform  ail  such  matters  and 
thiofi  as  to  the  said  place  or  office  doth  appertain  or 
as  aaf  Ix  given  yon  in  eharge  hereafter,  and  the 
said  oAoa  to  hold  and  oxereise  [during  the  pleasnra 
of  the  PrariJent  of  the  United  States  for  the  time 
being.] 

In  testimony  whereof  I  have  caused  the  seal  of 
the  United  States  to  be  hereunto  affixed. 
Qivea  apdar  tar  hand  at  the  city  of  Washington 

the  —  dsj  of ,  in  thoyear  of  our  Loroone 

thousand  eight  hundred  and ,  and  of  the 

independaneo  oi  the  United  States  of  Amerioa 

I        By  tka  President:  . 

Searelartt  af  Sat». 
I  [Tf  used  aa  a  temporuy  commission,  the' 

I      worda  uaed  in  place  of  those  in  brackets  are 


[L.S.} 


"  untU  the  end  of  the  next  session  of  the  Sen- 
ate of  tha  United  States,  and  no  longer."] 

Examination  of  Robert  S.  Chew  resumed. 

By  Mr.  Stasbbrt: 

Question.  Mr.  Chew,  how  long  have  yon 
been  Chief  Clerk? 

Ansteer.  Since  July,  18C6. 

Qitestion.  How  long  have  yon  been  in  the 
Dfepartment  of  State? 

Ansioer.  Since  July,  1834. 

Question.  That  is,  you  have  heen  there 
thirty-four  years? 

Answer,  Yes,  air. 

_  Question.  In  all  that  time  before  this  change 
did  commissions  run  in  this  way  "  during  the 
pleasure  of  the  President?" 

Answer.  They  did. 

By  Mr.  Manager  Butlrr  : 

Question,  (Lauding  a  written  paper  to  the 
witness. )_  I  suppose  you  know  Mi-.  Seward's 
handwriting? 

Ansieer,  I  do. 

Qtiestimt.  Is  the  latter  I  have  Just  shown 
you  signed  by  him? 

Answer.  It  ia, 

Mr.  Manager  BUTLER,  (to  the  counsel 
for  the  respondent.)  I  offer  now,  gentlemen, 
a  list  prepared  by  ue  Secretary-of  State,  Mr, 
Seward,  and  sent  to  the  Managers,  of  all  the 
appointments  and  removals  as  they  appear  in 
the  Stale  Department  of  officers  from  the  be- 
ginning of  the  Government. 

Mr.  STANBERY  and  Mr.  CURTIS.  Of 
all  officers  ?  

Mr.  Manager  BUTLER.  Of  heads  of  De- 
partments, ^t  is  accompanied  with  a  letter 
simply  describing  the  list  which  I  will  read,  as 
mere  inducement. 

Mr.  CURTIS.    We  have  no  objection. 

Mr.  Manager  BUTLER.    I  will  read  it  i 

DRFABTntHT  OP  STITS. 
Wasbimqtox.  March  26, 1888. 
Sir;  In  reply  to  the  note  which  you  addressed  to 
me  on  the  23d  instant,  in  behalf  of  the  House  of 
Representatives  In  the  matter  of  tka  impeacbnant 
of  the  President,  I  have  the  honor  to  submit  here- 
with two  schedules,  A  and  B. 

Schedule  A  presents  a  statement  of  all  removals 
of  the  heads  of  Departments  made  by  the  President 
of  Uie  United  States  during  the  session  of  the  Senate 
so  far  OS  thasamo  con  Im  asoertained  from  the  records 
of  this  Department. 
Schedule  B  contains  a  statesnmt  of  all  appoint- 
heads  of  Dopaitmsnts  at  any  time  made 
esident  without  the  advice  ana  consont  of 


ments  of  heads  of  Dopaitmsnts  at  any  time  made 
by  the  President  without  the  advice  ana  consont  of 
the  Sonata,  and  while  the  Senate  was  in  session,  so 


far  as  the  same  appears  upon  the  reoorda  of  the  De- 
paitmeat  of  State. 

I  have  the  honor  to  bOiVery  rcspectfhllyjrourobo- 
dient  servant,  WiLLIAM  U,  SEWAAD. 

Hon.  Jobs  A.  BnsHiif,  CkairMon. 

SehtduleA. 

List  of  removals  of  beads  of  Departments  made  by 
the  President  at  any  time  during  the  session  of  the 
Senate: 

Timothy  Pickoiing,  Scorotory  of  State,  removed 
May  18, 1800, 

That  is  the  whole  of  schedule  A.  Then 
conea  ^ 

Sehedule  B. 

Iiist  of  appointments  of  beads  of  Deportments 
made  by  the  President  at  any  timeduriug  the  session 
of  the  Senate: 

Timothy  Piekering,  Postmaster  Gieneral,  June  1, 
1794. 

Soimnel  L.  Southard,  Acting  Secretary  of  the  Treas- 
ury, January  SX,  182».  - 

Asbory  Diokias,  Aetlac  Sooretaiy  of  tn*  Treasury, 
March  17,  im^  .„       ,        .    „. 

John  Robb.  Acting  Secretary  of  War,  Jane  8, 1832, 
and  July  16. 1832. 

MoCIintock  Yonnc  Aclint  Saoretanr  of  Uia  Ireaa- 
ury,  June  25. 1834.  _  ._       , 

Mahlon  Dlckerson,  Acting  Seeretarr  of  War,  Jan- 
uary 19  J835.  _  „ 

C.  A.  HairiA  Aoting  Secretary  of  War»  April  29. 
1836 

Asbnry  Diokins,  Acting  Seeretaty  of  State,  May  19, 
1888. 

G.  A.  Harril,  Actiag  SeoreUn  of  War.  H»  ^1836w 

McCltntock  Young,  Acting  Boorotarr  of  the  Treas- 
ury, May  14. 1842,  and  Jane  36.1842,  and  Moroh  1, 184S, 

John  Nelson,  Acting  Secretary  of  State  aivU*rim, 
February  29. 1844. 

McClintock  Young,  Acting  Seorctary  of  the  Treas- 
ury, May  2, 1844. 

N  inholas  P.  Trist,  Aeting  Seoretary  of  State,  Mardi 

MoCIintock  Young,  Acting  Secretary  of  tao  Treas- 
ury, December  9, 1847. 

John  Applaton,  Aeting  Seeretary  of  Stoto,  Apnl  10, 
1848. 


Arobibald  Canvbell,  AoUng  Seoretory  of  War,  May 

!iohn  McGinnis,  Aoting  Secretary  of  the  Treosory. 
Juno  20, 1830. 

Winfleld  Scott,  Acting  Searatagr  of  War  adiidetim, 
July  23, 1850. 

William  S,  Derriol|.  Acting  Secretary  of  State,  Do* 
camber  ZS,  HSU,  and  Februaiy  W,  18^ 


Winiara  h.  Uodge,  Acting  Secretary  of  the  7reas- 
uiT.  Februarj-  21, 1852. 
William  llunter,  Acting  Seeretary  of  States  MarA 


alor,  Actiug  Sc'crctury  of  State,  Mlf 


19tl852. 

William  L.  Hodge,  Acting  Secretary  of  thelreoa- 
ury,  April  28. 1852. 

William  Hunter,  AoUna  Ueeretaiy  of  State,  May  1, 

1852. 

William  L.  liodgc.  Acting  Secretary  of  tlve  Xreaa- 
ury.  Jluy  lil.  ISTii  and  June  10, 1852. 

William  Hunter,  Acting  Secretary  of  Btate^  Jidytf, 
1852. 

John  P.  Kennedy,  Acting  Secretary  of  War,  August 
19. 1852. 

Wjlliam  L.  flodKc,  Acting  Secretnrr  of  the  Trone- 
ury,  August  27, 1852,  and  December  31. 18SS,  aad  Jaa- 
niiry  15, 1853. 

William  Hunter,  Acting  Secretary  of  State,  March 
3,1863. 

ArcIulinldCampboU,  Acting  Socretnry  of  Waa,Jaa* 
unry  19.  Ite7.  • 

iSaiuuol  Cooper,  Acting  Secretary  of  War,  Harcll 
3, 1857. 

Philip  Clayton,  Actiug  Soorotary  of  tha  Zr«aaarr« 
Miiy  :«.  1800. 

Isaac  Timccy,  Acting  Secretary  of  the  Treasury, 
December  10,  ISOO. 

'i'hoiuui  A.  Scuit,  Acting  Secretary afWw.Aaaaafe 
2, 1801. 

(icwKO  Harrington,  Acting  Secretary  of  the  Treas- 
ury, December  18, 1861. 

¥.  W .  tfonord,  Aoliu«  Secretary  of  State,  Jaaaa 
4,  1862,  and  January  25,  1S02,  and  February  6, 181 
ami  April!).  lSli2. 

Ucorge  lliirriiiKton.  Acting  .Secretary  of  the  Tieafli 
ury,  April  11, 18o2,  and  May  5,  1802. 

S\  illiam  lluulor,  Actiug  Secretary  of  I 
14.  lS(i2. 

Ucorgo  narrington,  Acting SecretalTof  thai 
ury.  J I  ay  I'J,  1862. 

F.  W.  .Scivard.  Acting  Secretary  of  State,  June  11, 
18ri2,  and  June  30. 1862. 

Uoiirge  Harrington,  Acting  Secretary  of  tfcaTreaf 
ury,  Jivnunry  8.  180;i. 

F.  W.  Soward.  Acting  Secretary  of  State. .Deoeai- 
biT  2!.  1863,  and  April  11, 1864. 

George  Harrington,  Acting  .Sccretaiy  of  tbo  Treas- 
ury. April  14, 1864.  and  April  27,  18(M,  and  Jane  7. 
ISO  I,  and  June. 'iO,  ISOi. 

F.  W.  Siwnril,  Aoting  Secretary  ofStAte,  Janaarx 
4,  1805.  and  Ft-bruary  1,  1865. 

Ucorgu  Harrington,  Acting  Secretary  of  the  Xreaa- 
vny,  March  1, 1805. 

W  illiam  E.  Chandler,  Acting  Secretary  of  the  Treas- 
ury, l)i:ci!inbcr  20. 18iJo. 

F.  \V.  riuward,  Actiug  Secretary  uf  Stata,  May  15, 
1866. 

WmiamK.  Chandler,  Acting  Secretary  of  the  Treas- 
ury, December  20, 1866. 

John  T.  Hartley,  Acting  BeoretaxTof  tiioTreasunr, 
September  16, 1867,  and  Xovember  13, 1867. 

F.  W.  Seward,  Aotlus  Secretary  of  State,  March 
11, 1888. 

Mr,  CONELINO.  I  beg  to  ask  what  is  the 
title  of  the  last  schedule  which  has  j'ust  beea 
read.    Will  the  Manager  read  it  again? 

Mr.  Mahager  BUTLER.  "  List  of  appoint' 
ments  of  heads  of  Departments  made  by  tha 
President  at  any  time  during  the  session  of  th« 
Senate."  [To  the  witness.]  You  told  us,  Mr. 
Chew,  how  lone  you  had  been  in  the  Stat« 
Department.    How  long  was  that? 

Answer.  I  was  appointed  in  July,  1834. 

Question.  We  see  by  the  list  that  there  hava 
been  certain  appointments  of  Acting  Secre- 
taries of  State ;  tell  us  under  what  ciroum* 
stances  they  were  made? 

Mr.  STANBBRY.  We  mast  ask  that  that 
question  be  repeated. 

Mr.  Manager  BUTLER.  I  will  repeat  tha 
question.  [To  the  witness.]  There  are  in  the 
list  certain  acting  appointments,  like  those  of 
Mr.  Hunter,  Mr.  Appletou,  and  Mr.  F.  W. 
Seward.  I  do  not  ask  the  authority  under 
which  they  were  made ;  but  I  ask  the  circum- 
stances under  which  they  were  made  ?  What 
was  the  necessity  for  making  them — the  ab- 
sence of  the  Secretary  or  otherwise  ? 

Answer.  The  absence  of  the  Secretary. 

Question.  Since  1834,  in  thethirty-fouryeara 
you  have  been  there,  has  there  been  an/ 
appointment  of  Acting  Secretary  except  oa 
account  of  the  temporary  absence  of  the  Sec- 
retary, to  your  knowledge? 

Answer.  I  do  not  recall  any  at  this  time. 

Question.  By  whom  were  those  acting  ap- 
pointments made  ? 

Answer.  They  were  made  by  the  President 
g^r  by  his  order. 

Question.  That  is  exactly  what  I  want  to 
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know.  Did  the  letter  of  sathority  in  most  of 
these  c»ses — take  Huoter's  case  and  Apple- 
ton's  case,  for  example — proceed  from  the 
head  of  the  D«pMtmeDt  or  from  the  Presi- 
dent? ' 

Hr.  EVARTS.  We  object  ihat  the  papers 
mns^  he  produced  if  their  form  is  to  be  con- 
8id«r«d  as  material. 

Mr.  Manager  BUTLER.  I  am  not  asking 
for  form ;  I  am  asking  for  fact. 

Mr.  EVAJiTS.  That  is  the  fact,  as  we  sup- 
pose— what  the  authority  or  the  form  of  au- 
thority was. 

Mr.  Manager  BUTLER.  I  am  asking  now 
from  whence  and  by  whom  issued ;  whether 
the  letter,  whatever  may  be  its  form,  came  di- 
rectly from  the  head  of  the  Department  to  the 
Chi^ Clerk,  Mr.  Hunter,  or  to  Mr.  Appletbn, 
who  was  the  chief  clerk,  I  believe — whether  it 
came  directly  from  the  head  of  the  Depart- 
DMot  tt  from  the  Presideat. 

Mr.  EVABTS.  The  objection  we  make  is 
that  the  letter  of  authority  shows  from  whom 
it  CMiM,  and  is  the  best  evidence  of  from  whom 
it  came. 

Mr.  Manager  BUTLER.  Suppose  it  should 
hi4>pe«  to  turn  omt  that  there  was  not  any 
letter? 

Mr.  EVARTS.  Then  you  would  be  in  a 
Bitaation  where  yon  could  prove  it  by  some 
other  evidence.  The  question  is  in  regard  to 
leUen  of  authority. 

Mr. Manager  BUTLER.  I  am  asking  from 
whom  the  authority  proceeded,  because  I  do 
not  know  aow  to  whom  to  send  to  ask  to  pro- 
duce the  letter  until  I  find  out  who  wrote  it. 

The  CHIEF  JUSTICE,  (to  ,the  witness.) 
Were  any  authMities  given  except  in  writing 
and  by  letter? 

The  WiTKcas.    Only  in  vriting. 

Mr.  Manager  BUTLER.  I  again  say,  sir, 
that  1  am  not  able  to  know  whom  to  send  to 
until  1  can  ask  from  whom  those  letters  came. 
That  is  competent  always. 

The  CHtUii^  JUSTICE.  Ton  can  ask  where 
the  papers  are :  where  these  writings  are  pre- 
served? 

Mr.  MaMger  BUTLER.  Well,  I  am  in- 
clined, may  it  please  your  Honor,  to  put  this 
question,  with  the  leave  of  the  presiding  offi- 
cer. [To  the  witness.]  From  whom  did  these 
htlters  of  which  you  speak  come? 

Mr.  CURTIS  and  Mr.  EVARTS.  That  we 
olject  to. 

The  CHIEF  JUSTICE.  The  honorable 
Manager  will  reduce  bis  question  to  writing. 

Mr.  Manager  BUTLEU.  What  I  pronose 
to  ask  is  whether  any  of  the  letters  of  autnor- 
ity  this  witness  has  mentioned  came  from  the 
Secretary  of  State  or  from  any  other  officer. 
If  he  says  they  all  came  from  the  President 
Ihat  will  end  the  inquiry.  If  he  says  they  all 
came  from  the  Secretary  of  State  then  I  may 
want  to  send  for  them.  I  really  cannot  un- 
derstand the  objection. 

The  CHIEF  JUSTICE.  Do  the  counsel 
for  the  President  object  to  that  question? 

Mr.  EVARTS.  We  object  to  proof  of  the 
authority  sought  to  be  proved,  except  by  the 

Eroduclion  of  the  writing  by  which  the  witness 
as  stated  that  in  all  cases  it  is  evidenced.  If 
it  is  sought  to  be  proved  who  made  a  manaal 
delivery  of  a  paper  where  manual  delivery  was 
made  to  this  witness,  this  witness  can  speak 
concerning  that,  and  give  such  iuformation  as 
pertains  to  that ;  but  he  can  go  no  further. 

Mr.  Manager  BUTLER.  I  am  not  now 
proving  the  authority ;  I  am  proving  the  source 
of  authority.  I  am  endeavoring  to  find  ont 
from  which  source  of  authority  these  letters 
came.  If  they  came  from  the  President,  that 
is  one  thing,  and  thenT  can  apply  there,  if  I 
choose,  for  them :  whereas  if  they  came  from 
the  Secretary  of  State,  that  is  another  thin^, 
and  then  I  can  apply  there.  I  am  asking,  in 
the  nsunl  course  of  examination,  as  I  unaer- 
stand  the  examinations  of  witnesses,  whence 
certain  papers  came ;  were  they  the  papers  of 
the  Secretai^  of  State  or  were  they  the  papers 
of  the  President?  That  does  not  put  in  taeir 
effect. 


Mr.  CURTIS.  Do  you  mean  to  inquire  who 
signed  the  letters  of  authority ;  is  toat  yonr 
inanity? 

Mr.  Manager  BUTLER.  I  mean  to  inquire 
precisely  whether  the  letter  of  authority  came 
from  the  Secretary  or  from  the  President. 

Mr.  CURTIS.  Do  you  mean  by  that  who 
signed  the  letter,  or  do  yon  mean  out  of  whose 
manual  possession  it  came  into  this  gentle- 
man's ? 

Mr.  Manager  BUTLER.  I  mean,  sir,  who 
signed  the  letter,  if  yon  pat  it  in  that  form. 

Mr.  CURTIS.    That  we  object  to. 

Mr.  Manager  BUTLER.  I  do  not  do  that 
for  the  purpose  of  proving  the  contents  of  the 
letter,  but  for  the  purpose  of  identification  of 
the  letter. 

Mr.  CURTIS.  The  signature  is  as  much  a 
part  of  the  letter  and  its  contents  as  anything 
else. 

Mr.  EVARTS.  Is  this  offered  to  prove  who 
signed  the  letter  7  We  say  the  paper  itself  will 
show  who  signed  it. 

Mr.  Manager  BUTLER.  The  difficulty  is 
that  unless  I  talk  an  hour  these  gentlemen  are 
determined  that  I  never  shall  have  the  reply 
on  my  proposition.  My  proposition  is  not  to 
prove  the  authority,  nor  to  prove  the  signa- 
ture, but  it  is  to' prove  the  identity  of  the  paper : 
and  it  is  not  to  prove  that  it  was  a  letter  of 
authority,  because  Mr.  Seward  signed  it,  for 
instance,  but  it  is  to  prove  whether  I  am  to 
look  for  ray  evidence  in  a  given  dirccUon  or  in 
another  direction.  If  the  witness  says  that 
Mr.  Seward  signed  it,  for  example,  I  should 
have  no  right  to  argue  to  the  Senate  that, 
therefore,  it  was  the  authority  of  Mr.  Seward ; 
but  I  am  desirous,  if  I  can,  to  ascertain  whether 
it  is  worth  while  for  me  to  go  any  further  than 
to  argue  this  question  ;  and  the  objection  seems 
to  me  over-sensitiveness. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  propounded  by  the  honorable 
Manager. 

The  Secretasy  read  as  follows : 

Quetiion.  State  whether  tny  of  tbolettenof  antbor- 
it7  which  jrou  have  menliDnod  oame  from  tba  Saero- 
Uirjr  of  State  or  from  what  olbet  officer T 

The  CHIEF  JUSTICE.  "Came  from  the 
Secretary  of  State."  Do  I  understand  you  to 
mean  signed  by  him  7 

Mr.  Manager  BUTLER.  I  am  not  anxious 
upon  that  part  of  it,  sir.  I  am  content  with 
toe- question  as  it  stands. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
conceives  that  the  question  in  the  form  in  which 
it  is  put  is  not  objectionable,  but 

Mr.  Manager  BUTLER.  I  will  put  it,  then,< 
with  the  leave  of  the  Chief  Justice. 

The  CHIEF  JUSTICE.  The  Chief  JusUce 
was  about  to  proceed  tosaythatif  it  is  intended 
to  ask  the  question  whether  these  documents 
of  which  a  list  is  famished  were  signed  by  the 
Secretary,  then  he  thinks  it  is  clearly  incom- 
petent without  producing  them. 

Mr.  Manager  BUTLER.  Under  favor,  Mr. 
President,  I  nave  no  list  of  these  documenta ; 
none  has  been  furnished. 

The  CHIEF  JUSTICE.  Does  not  the  Ques- 
tion relate  tothe  list  which  has  been  furnished  7 

Mr.  Manager  BUTLER.  It  relates  to  the 
people  whose  names  have  been  put  upon  the 
list;  but  I  have  no  list  of  the  documents  at 
alL  I  have  only  a  list  of  the  facts  that  such 
appointments  were  made,  but  I  have  no  list  of 
the  letters,  whether  they  came  from  the  Presi- 
dent or  from  the  Secretary  or  from  anybody 
else. 

llie  CHIEF  JUSTICE.  In  Ae  form  in 
which  the  question  is  pat  the  Chief  Justice 
thinks  it  is  not  otijectionable.  If  any  Senator 
desires  to  have  the  question  taken  by  the  Sen- 
ate he  will  put  it  to  the  Senate.  [To  the 
Managers,  no  Senator  speaking.]  You  can 
put  the  question  in  the  form  proposed. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
State  whether  any  of  the  letters  of  authority 
which  you  have  mentioned  came  from  the  Sec- 
retory of  State,  or  from  what  other  officer. 

Mr.  CURTIS.  I  understand  the  witness  is 
not  to  answer  by  whom  they  were  sent. 


Mr.  Manager  BUTLER.  I  believe  I  have 
this  witness. 

The  CHIEF  JUSTICE.  The  Chief  JuMiee 
will  instruct  the  witness.  [To  the  witness.] 
You  are  not  to  answer  at  present  by  whom 
these  documents  were  signea.  You  may  say 
from  whom  they  came. 

The  WiTXBSS.  They  came  from  the  I'res- 
ident.  ^ 

By  Mr.  Manager  Bi;tlbb  :  * 

Question.  All  of  them  7 

Antteer.  Such  is  the  nsoat  coarse.  I  know 
of  no  exception. 

(ituMott.  Do  yon  know  of  any  letter  of 
authority  for  the  Chief  Clerk  acting  as  Secre- 
tary of  State  which  did  not  come  from  the 
President? 

Anneer.  I  do  not. 

Question.  Will  vou  npon  your  return  to  the 
office  examine  if  there  is  any  and  report  to  me? 

AnsKer.  I  will. 

By  Mr.  Stanbeht: 

Question.  Mr.  Chew,  I  see  by  this  list  only 
one  instance  of  the  removal  by  the  President 
of  a  head  of  Department  during  the  session  of 
the  Senate,  and  that  was  an  early  one,  May  18, 
1800.  Yon  know  nothing  yourself  about  the 
circumstances  of  that  removal? 

Answer.  Not  at  all. 

■Question.  You  do  not  know  whether  that 
officer  had  refused  to  lesiga  when  requested, 
or  not? 

Answer.  I  do  oot. 

Question.  In  your  knowledge  since  yon  have 
been  in  the  Department  of  State  in  the  last 
thirty- font  years,  do  you  know  of  any  in- 
stance in  which  a  head  of  Department  when  he 
has  received  a  request  from  the  President  to 
resign,  has  refused  to  resign  7 

Mr.  Manager  BUTLER.  Stop  a  moment; 
I  object  to  that 

-   The  CHIEF  JUSTICE.     Do  the  cousel 
for  the  President  press  the  question  7 

Mr.STANBERY.  Not  now,  sir.  We  have 
the  records. 

By  Mr.  Stahbbrt  : 

Question.  Have  yon  examined  the  records 
of  the  Department  to  ascertain  under  what 
oircumstar>ces  it  was  that  President  Adatna  re- 
moved Mr.  Pickering  from  the  bead  of  the  State 
Department  in  1800  while  the  Senate  waa  in 
session  7 

Ansteer.  I  have  not. 

By  Mr.  Manager  Botleb  ; 

Question.  Doyouknow  that  he  was  removed 
while  the  Senate  was  in  session  of  yonr  own 
knowledge? 

Answer.  I  do  not. 

Mr.  STANBEUY,  (to  the  Managers.)  Yon 
have  proved  it,  gentlemen,  younelves. 

Mr.  Manager  BUTLER.  I  now  offer,  Nr, 
from  the  ninth  volume  of  the  works  of  John 
Adams 

Mr.  STANBERY.  There  you  will  find  i^ 
I  guess. 

Mr.  Manager  BUTLEE^  I  offer  from  the 
ninth  volume  of  Little  &  Brown's  edition  of 
1854  of  the  works  of  John  Adams  by  his  grand- 
son, Charles  Francis  Adams,,  what  purport  to 
be  official  letters  from  Timothy  Pickering,  Sec- 
retary of  State,  to  John  Adams,  Presideut, 
and  from  John  Adams  to  him.  Is  there  any 
objection  to  my  reading  them? 

Mr.  JOHNSON.  Will  you  state  the  page, 
Mr.  Manager? 

Mr.  Manager  BUTLER.  Pages  68,  64,  66. 
I  offer  these  printed  copies  as  the  best  evidence 
of  official  letters  of  that  date,  it  is  so  long  a^. 
We  have  not  been  able  to  find  any  record  of 
them  thus  far,  but  we  are  still  in  search.  Is 
there  any  objection? 

Mr.  STAM  BBRY.    Not  at  all. 

Mr.  Manager  BUTLER.  Then  I  will  read 
them: 

Sib:  As  I  pereeive  a  neoenity  of  latnKlacins  a 
ohansein  the  administration  of  the  offlee  of  Stale,  I 
thiok  it  proper  to  make  this  oommuaiestioii  of  it  to 
the  present  Secretarr  of  State,  that  he  majr  have  an 
opportunity  of  reoigoinf,  if  be  chooses.  I  should 
wish  the  day  on  which  hiareainuition  is  to  take  place 
to  be  named  by  himself.  I  wish  for  an  answer  to  this 
letter  on  or  before  Monday  moraing,  because  the 
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aomination  of  s  moeeaior  miMtb*  lent  to  the  Senate 
as  M>on  as  they  pit. 

With  esteem,  I  am,  sir,  your  most  obedient  and 
bambtesorrant,  JOHK  ADAMa 

To  T.  PiociBUio,  SfortUuv  of  SUU*. 

T.  Piekering,  Sterelarr  of  Siatt,  lo  John  Adatu. 

DsPABTlfKKT  or  STATK. 

Philadelphia,  12  Jiav,  1800. 

EiB :  I  hare  to  acknowledge  the  receipt  of  your 
letter,  dated  last  Saturday,  stating  that,  "as  yoa 
perceive  a,  necessity  of  introducing  a  change  in  the 
administration  of  the  office  of  State,  you  thinlc  it 
proper  to  make  this  communication  of  it  to  the  pres- 
ent Secretary  of  State,  that  he  may  have  an  oppor- 
tunity of  reslcning  if  he  chooses;"  and  that  you 
wonia  wish  the  day  on  which  his  resignation  is  to 
take  place  to  be  named  by  himseit" 

Several  matters  of  importanece  in  the  omoe.  in 
which  my  a^ney  will  be  nsefnl,  will  require  my  dili- 
gent attention  until  about  the  close  or  the  present 
goarter.  I  had,  indeed,  eontemplated  a  oonliDuanoe 
in  offlee  nnUI  the  4th  of  March  next,  when,  if  Mr. 
Jefferson  was  elected  President,  (an  event  which,  in 
yeureonirenatieawith  me  last  week,  you  oonaiderod 
ss  certain,)  I  expected  to  go  out,  of  course.  An  ap- 
prehension of  that  event  first  led  me  to  determine 
not  to  rvmove  my  family  this  year  to  the  city  of 
Washington:  beeause  to  establish  them  there  would 
oblige  me  to  incur  an  extraordinary  expense  which 
I  had  not  the  means  of  defraying;  whorcns.  by  wv- 
antingmnelf  from  myfamlly,aii<l  llvhiR  il]creci;;ht 
or  nine  mooths  with  strict  eeonmuy,  1  hoped  to  sure 
enough  to  meet  that  expense,  alioiild  the  occasion 
oeear.  Or,  if  I  then  wont  out  <>(  otrice,  that  saving 
woald  enable  me  to  subsist  my  faaiily  n  few  months 
longer,  and perhaM aid  mein  triitisportinK  them  into 
the  woods, where  I  had  land,  though  all  wild  and  un- 
produetire,  and  where,  like  my  llr^L  uucii6tor  iu  Iv'ow 
Kttgland,  I  expected  to  commence  a  settlement  on 
bare  creation.  I  am  happy  that  I  now  have  this  re- 
ionrccand  that  those  mostdear  tome  havefortitude 
enough  to  look  at  the  scene  without  dismay,  and  even 
without  regret.  Nevortheleei,  %<ter  deliberately  re- 
fleeting  en  the  overture  f  on  have  beea  pleased  to 
make  to  me,  I  do  not  feel  it  to  be  my  duty  to  resign. 
I  have  the  honor  to  bo.  Ice,  _   „ 

ilMOTHY  nOKXBXSa. 

Phiiadslphu,  12  Xan,  1800. 
Sib:  Divers  enoses  and  considerations,  essential  to 
the  administration  of  the  Qovernment,  in  my  judg- 
ment, reqairing  a  change  in  the  Department  of  State, 
you  are  hereby  discharged  from  any  further  servioe 
as  Secretary  of  State  T  JOHN  ADAMS, 

PraidaU  of  the  United  Salm. 

ToTlllOTHT  PlOKKBINO. 

Now,  will  the  Senate  allow  the  Execatire 
Jonrnal  of  the  Senate,  of  May  12,  1800,  to  be 
broaght  Dp,  by  which  we  propose  to  show  that 
at  the  same  honr,  on  the  same  day,  Mr.  Adams, 
the  President,  sent  a  nomination  to  the  Senate? 

Mr.  STANBERY.  Do  I  understand  the 
Manager  to  say,  "tJhe  same  hoar  t"  Do  yon 
expe«t  to  prove  it? 

Mr.  Manager  BUTLER.  I  should  think, 
when  we  come  to  look  at  the  correspondence, 
that  I  am  wrong;  I  think  the  sending  to  the 
Semite  was  a  little  previons.     [Langhter.] 

Mr.  STANBEKY.     You  do? 

Mr.  Manager  BUTLER.     I  do. 

Mr.  STANBERY.  And  yoa  expeettoprove 
that? 

Mr.  Manager  BUTLER.  I  do.  [After  a 
paase.]  I  have  not  yet  heard  a  decision  npon 
the  question  whether  I  am  to  have  the  Jour- 
nal. 

Mr.  STANBERY.  Certainly;  we  have  no 
objection. 

Mr.  Manager  BUTLER.  It  is  the  Executive 
Journal,  and  I  suppose  it  cannot  be  brought 
in  anless  theSenate  directs  it.  I  will  say  it  is 
not  printed. 

Mr.  SHERMAN.  Mr.  President,  I  move 
that  the  Joamal  be  furnished  for  that  purpose. 
I  suppose  there  will  be  no  objection. 

The  motion  was  agreed  to. 

CHARLgs  E.  Cbeect  re-called. 

By  Mr.  Manager  BvTLm : 

^ites^toit.  You  have  been  sworn  ono«  in  this 
ease? 

Answer.  Yea,  sir. 

Question,  (handing  a  paper  to  the  witness.) 
Yon  have  told  us  that  you  were  appointment 
clerk  in  the  Treasury.  Are  yon  familiar  with 
the  handwriting  of  Andrew  Johnson. 

Aimwer.  I  am. 

QumUoh,  Is  that  his  handwriting? 

Anrtoer.  It  is. 

Quettion.  Did  yon  produce  this  letter  from 
the  archives  of  the  Treasury  to-day  in  obe- 
dience to  a  somraous? 

Anneer,  I  did. 


Mr.  Manager  BUTLER.  Mr.  Preaifcntand 
Senators,  it  will  be  remembered  that  the  answer 
of  the  President  to  the  first  article  says,  in 
words: 

"  And  this  has  ever  since  remained,  and  was  the 
opinion,of  this  respondent  at  the  time  when  he  was 
farced  as  aforesaid  to  consider  and  decide  what  act 
or  acta  should  and  might  lawfully  be  done  by  this 
respondent,  as  President  of  the  United  States,  to 
cause  the  said  Stanton  to  surrender  the  said  office." 

•  ••••••*••• 

"This  respondent  was  also  aware  that  this  act"— 

The  tenure-of-civil-office  act — 
"  was  understood  and  intended  to  be  an  expression 
of  the  opinion  of  the  Congress  by  which  that  act  was 
pasMd,  that  the  power  to  remove  exeoutive  oSeen 
for  cause  might,  h/  law,  be  taken  from  the  President 
and  vested  in  faim  and  the  Senate  jointly :  and 
although  this  resi>ondent  had  arrived  at  and  still 
retained  the  opinion  above  expressed  and  verily 
believed,  as  he  still  believes,  that  the  said  first  sec- 
tion of  the  last-mentioned  act  was  and  is  wholly 
inoperative  and  void  by  reason  of  its  conflict  with 
the  Constitution  of  the  United  States." 

•  •••••••ee* 

"And  this  respondent,  farther  aniwcring,  says, 

that  it  is  provided  in  and  by  the  second  section  of 
'An  act  to  regulate  the  tenure  of  certain  civil  olBees,' 
that  the  President  may  suspend  an  oflioer  from  the 
performance  of  the  duties  of  the  offloe  held  by  him. 
tor  certain  causes  therein  designated,  until  the  next 
meeting  of  the  Senate  and  until  the  case  shall  be 
acted  on  by  the  Senate;  that  this  respondent,  as 
President  of  the  United  States,  was  advised,  and  he 
verily  believed  and  sUll  believes,  that  the  executive 
power  of  removal  from  office  confided  to  him  by  the 
CoBStitntlon  as  aforesaid  includes  the  power  of  sus- 
pension tna  office  at  the  pleasure  of  the  Presideati 
and  this  respondent,  by  the  order  aforesaid,  did  sus- 
pend the  said  Stanton  from  offlee,  not  until  the  next 
meeting  of  the  Senate,  or  nntU  the  Senate  should 
have  aoted  upon  the  ease,  but  by  force  ef  the  power 
and  aathority  vested  in  him  by  the  Constitution  and 
laws  ef  the  United  States,  indefinitely  and  at  the 
pleasure  of  the  President." 

Now,  the  second  section  of  the  act  regulat- 
ing the  tenure  of  certain  civil  offices  provides: 

"That  when  any  officer  appointed  as  afbrcsaid, 
exoepting  indges  of  the  United  State*  courts,  shall, 
during  a  recess  of  the  Senate,  he  shown  by  evidene* 
satisfactory  to  the  President  to  be  guilty  of  miscon- 
duct in  office  or  crime,  or  for  an/  reason  shall  be- 
come incapable  or  legallv  disqualified  to  perform  its 
duties,  in  sueheae«bana  in  no  other,  the  President 
may  suspend  such  omoer  and  designate  some  suitable 
person  to  perform  temporarily  the  duties  of  such 
office  until  the  next  meeting  of  the  Senate,  and 
until  tkecase  shall  be  aoted  upon  by  the  Senate," 

'   The  eighth  seotioB  provides : 

"That  whenever  the  President  shall,  withont  the 
advice  and  consent  of  the  Senate,  designate,  aathor- 
izo,  or  employ  any  person  to  perform  the  duties  of 
any  office,  he  shall  forthwith  notify  the  Secretary  of 
the  Treasury  thereof" 

It  will  be  seen,  thereffore,  Mr.  President 
and  Senators,  that  the  President  of  the  United 
States  says  in  his  answer  that  he  Basi>eaded 
Mr.  Stanton,  under  the  Constitution,  indefi- 
nitely and  at  his  pleasure.  I  propose,  now, 
unless  it  be  objected  to,  to  show  that  that  is 
false  ander  bis  own  faaad,  and  I  have  his  letter 
to  that  effect,  which,  if  there  is  no  objection,  I 
will  read,  the  signature  of  which  was  identified 
by  C.  E.  Creeoy. 

[The  lettjsr  was  banded  to  the  connsei  for 
the  rewondentj 

Mr.  STANBERY.  We  see  no  inconsisteney 
with  that  part  of  the  act,  certainly. 

Mr.  Manager  BUTLER.  That  was  a  ques- 
tion I  did  not  put  to  yon.  I  asked  yoa  if^  yon 
bad  anv  objection. 

Mr.  STANBERY.  I  tell  yon  we  see  no 
inconsistency,  much  less  falsehood,  in  that 
letter. 

Mr.  Manacer  BUTLE&  To  (bat  I  answer 
the  falseho(>d  is  not  in  the  letter,  bat  it  is  in 
the  answer. 

Mr.  Manager  Brrura  thereupon  read  tke 
letter,  as  follows : 

ExaoOTiva  MAXsiog, 
VASBIK0T05,  D.  C.  Angut  14, 1867. 

Sib:  In  eomplianoe  with  the  requirements  of  the 
eighth  section  of  the  act  of  Congress  of  March  2, 
1867,  entitled  "An  act  regulating  the  tenure  of  cer- 
tain elviloffioes,"yon  are  hereby  notified  that  on  the 
12tb  instant  Hon.  £dwin  M.  Stanton  was  suspended 
from  office  as  Secretary  of  War  and  General  Ulysses 
S.  Orant  anthoriied  and  empowered  to  act  as  Secre- 
tary of  War  ad  Mterm. 

I  am,  sir,  very  respootfully,  yonrjL     ,-__._„„ 
AHDBBW  JOHHSON. 
To  Hon.  UnoH  McCtlloch. 

Sccmaru  of  tke  IVeasiuv. 

I  wish  to  call  attention  again,  because  it 
may  have  escaped  the  attention  of  some  Sen- 
ators  


Mr.  CURTIS.  We  object  to  the  gMtleaaa 
argning  the  qnestion. 

Mr.  STANBERY.  It  is  time  certainly  we 
should  know  what  all  this  discussion  means. 
What  qnestion  is  no  w  before  the  Senate  ?  What 
is  your  question?  Let  ns  know  whether  we 
have  any  objection ;  how  it  is  that  this  state- 
ment is  made. 

Mr.  Manager  BUTLER.  I  am  endeMrar- 
ing  to  show,  sir,  that  wbil*  the  President  sarys 
he  did  not  suspend  Mr.  Staaton  under  the 
tenare-of-office  act,  and  that  he  bad  oome  to 
the  conclusion  that  he  had  the  right  to  suspend 
him  before  August  12,  1867,  without  leave  of 
the  tennre*of- office  act,  and  without  leave  of 
the  Senate,  yet,  acting  under  the  eighth  section 
of  the  act  to  which  be  refers  in  his  letter,  he 
expressly  says  in  that  letter  that  ho  did  suspend 
bim  ander  this  act 

Mr.  STANBERY.  We  undersUnd  all 
that 

Mr.  CURTIS.  He  does  not  say  any  such 
thing.  We  do  not  object  to  the  honorable 
Manager  offering  his  evidence;  we  object  t« 
bis  arguing  upon  tiie  effect  of  the  evidence  at 
this  stage. 

Mr.  Manager  BUTLER.  I  have  argved 
nothing,  sir,  except  to  read  the  law. 

The  CHIEF  JUSTICE.  Gentlemen  Man- 
agers, the  Executive  Journal  is  now  here. 

Mr.  Manager  BUTLER.  I  now  produce 
the  Executive  Journal  of  the  Senate. 

Mr.  JOHNSON.    Of  what  date? 

Mr.  Manager  BUTLER.  Monday,  May  12, 
1800.  May  9  is  the  last  previous  date  of  execu- 
tive session : 

"  HeiiVAT,  Mat  U,  im. 

"The  following  written  message*  were  reeeived 
bom  the  President  of  the  United  SUtei  by  Mr. 
Shaw,  his  Secretary : 
"Gentlemen  tf  (ka  Senate.- 

"  luouiinato  the  Honorable  John  Marshall.  Esn., 
of  Virginia,  to  bo  Secretary  of  State,  in  place  of  tlje 
Honorable  Timothy  Pickering.  Jisq.,  removed. 

"Tlio  Honorable  Samuel  Dexter,  Esq..  of  Marsa- 
chusctts,  to  be  Secretary  of  the  Department  of  War, 
in  the  place  of  the  llonorablo  John  Marshall,  nomi- 
nated for  promotion  to  the  office  of  State. 

"JOHN  ADAMS. 

"  United  Staiss,  ifoy  12, 1800." 

"Oenlbmen  of  tie  Senate! 
"I  nominate  WiUiam  H.  Hartisoa.  of  the  Keith- 

western  Territory,  to  be  Governor  of  the  Indjaaa 
Territory.  JOHK  ADAMS.  " 

"  Ukitkd  States,  May  12, 1800." 

"  Gentlemen  of  <A«  Senate  : 

"I  nominate  Israel  Ludlow,  of  the  Northwestera 
Territory,  to  be  Register  of  the  Land  OBce  at  Cin- 
einnati. 

"James  Fihdlat,"  ka. 

Then  follows  a  loag  list  of  nominationa  t 

"OenUemen  of  the  Senate! 

"  I  nominate  Setli  Lewis,  Esq.,  ef  Te— ss*en,  ta  be 
Chief  Justice  of  the  Mississippi  Territory,  ia  the 
place  of  William  MoOuire,  *^1-t'','^IRf^i «  •  ..a 

TnrBDeiAras.  IfarU  UOO." 

"  The  messages  were  read. 

"  Ordered,  That  they  lie  for  eeaslderatien." 

"  TUESVAT.  Mat  U.  VOt. 

"The  Senate  proceeded  to  consider  the  message 
of  the  President  of  the  United  States  of  the  12th 
instant,  and  the  nominations  contained  therein,  of 
John  Maishnll  and  Samuel  Dexter,  to  office,  when- 

"  lieeolved.  That  tbey  do  advise  2>id  consent  to  the 
appointments  agreeably  to  the  nomination. 

''OrderecL  That  the  Secretary  lay  this  resolofioa 
before  the  President  of  the  United  States." 

Mr.  STANBERY.  Will  yon  please  to  read 
where  it  appears  there,  at  what  honr,  what 
time  of  day,  that  was  done  7 

Mr.  Manager  BUTLE  B.  I  have  not  under- 
taken to  state  the  hour.  I  stated  directly  te 
the  Senate,  ia  answer  to  yon,  that  I  thought  that 
the  letter  went  to  the  Senate  with  the  nomi- 
nation, and  I  believed  it  would  appear  from 
aa  examination  of  the  whide  case  that  the 
nomination  of  a  successor  went  to  the  Senate 
prior  to  the  letter  going  to  Mr.  Pickering. 

Mr.  STANBERY.  The  honorable  Managec 
will  allow  me  to  say  he  said  he  expected  to 

prove  it  _     „  ■        , 

Mr.  Manager  BUTLER.  The  Senate  hea»d 
what  I  said.  I  said  I  expected  it  wonld  appear 
from  the  whole  matter,  exactly  usine  that 
phrase.     I  am  quite  sure  1  know  what  I  said.. 
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Bafer  htmvet,  as  it  wm  (he  doty  of  Jolin 
Adams  lo  send  it  first  to  the  Senate,  I  preaaate 
b*  did  Ilia  dut^  and  sant  ik  firat  to  the  Senate 
beforehesentit  to  Pickering.  I  mean  to  <ay 
farther,  tbatit  being  all  done  on  the  sane  day, 
it  nmst  b«  takvn  to  be  at  the  same  time  in  law. 
But  another  piece  of  widence  I  adduce  is,  thai 
he  asked  PicKering  to  send  in  his  resignation 
boHMnsitwaB  neceasarylo  send  a  soccessor  to 
th*  Senate  aa  soon  as  tney  sat,  whieh  h«  did. 

The  CfllBF  JUSTICE.  Do  the  ksnocabki 
MiMigM'S  saqure  the  BxecBtive  Jouraai  may 
further? 

Mr.  Manacer  BUTLEB.    No  fDrtb«r. 

Mr  STANBERY.  We  h«re  a  eertifiwi  copy 
•fit. 

[The  Jbamal  -mm  retomed  to  the  Secretary's 

Charles  E.  Cbeeot  recalled. 

By  Mr.  Manager  Butler  : 

Qumtion,  (sabmittiac  ^perato  the  witneas.) 
Vpo»  receipt  of  that  notification  by  the  Prsai- 
4«nt  of  the  United  States  that  he  had  sus- 
|«Bded  Us.  SlantOD  aecording  to  the  provis- 
ions of  the  civil  tennre-of-office  act,  what  was 
dooeZ 

Answer.  A  oofy  of  the  eseoutive  cooMnani- 
cativn  was  sent  to  the  Treasurer,  First  Comp- 
troller, First  Auditor,  Seoond  Auditor^  aad 
Third  Auditor. 

Qttesiiotu  Have  yoa  the  letttra  of  tcaaBmi^- 
sal  there  7 

Anmer.  I  hsive. 

QitetUcnu  Will  you  have  the  kiodness  to 
read  them? 

jhuuar.  H«feia«ne: 

TkiASTBT  DsPABTinnrr,  Augiutl5, 1867. 
BiK:  In  accordanoo  with  the  reqairementa  of  the 
•igbth  aection  of  an  sot  entitled  "  An  act  rcgulatios 
the  teonre  of  oartsin  oiril  offlcots,"  I  transmit  here- 
wttkaooprvfalettecRora  the  President  nott^'ing 
Ms  Departmeat  of  the  snsponsion  of  Hon.  C.  K. 
Stanton  from  the  onek  of  Seoretsry  of  War  and  the 
Mth9riihiK  of  (General  Dtjme*  S.  €hnuit  to  a«t  aa 
Becretary  of  W»r  ad  vittrim. 
I  sBi,  very  respeotfnlly, 

WBOa  MeCnniLOCB, 
Secretary  ttf  Iha  Treatuni. 
B.  W.  Tatlob,  esq.,  lirtl  CbmptrolUr,  &e. 

The  same  letter  was  sen*  to  the  ethen. 

'Qutitton.  Are  those  officers  the  proper 
bcconuting.  aad  disbarsing  officers  of  the  De- 
partment? 

Answer,  They  are  for  the  War  Department 

Quegtian,  Then,  if  I  understand  yon,  all  the 
aaswursiog  officers  of  the  Treasury  for  the  War 
Department  were  notified  in  pursuance  of  the 
act. 

Mr.  CUBTIS.    We  oUect  ko  that. 

Mr.  EVARTS.    That  la  a  qoestiott  of  law. 

Mr.  Maaagsr  BUTLBB.     Were  therwipoo 

Jm$iBer.  I^s,  sir. 

Question.  Were  yott  tkflVe  to  kmnr  ef  this 
transmission  ? 

Answer.  Yes,  sir. 

CaesfiMi.  Did  yea  prepare  the  papers? 

jMsw«r.  Yes,  sir. 

Qiuttkm,  Did  yon  prepare  them  in  pnisa- 
■•ee  «f  aay  other  act  of  Congsass  exoept  the 
cWil  tenure-of-«ffice  act? 

Answer.  No,  sir. 

Mr.  Manager  BUTLER.  That  if  all.  [A 
|>auBe.] 

'  Mr.  CONNESS.  I  was  going  to  move  a 
Moess;  but  if  the  witness  is  to  be  cross-exam- 
ined now 

Mr.  STANBERY.  That  will  answer.  I  ean 
wait  DBtil  the  recess. 

Mr.  HOWARD.  Let  the  eaaaunatioo  of 
tWs  witness  be  finished. 

Mr.  Manager  BUTLER.  I  can  say  to  the 
Seaate  that  we  shall  reaeh  within  a  tew  min- 
alea  a  place  to  rest. 

The  CHIEP  JUSTICE.  Does  the  Senator 
from  Califbraia  withdraw  bis  motiooT 

Mr.  CONNBBS.  I  nnderstand  the  coansel 
to  wish  a  recess  at  this  time.  I  move  a  reces* 
fer  Mteen  oiiantes. 

Th»  CHIEP  JUSTICE.      The  honorable 

Kanager  informs  the  Senate  that  he  expects 
eloM  hie  erideaoe  withia  a  short  time. 


Mr.  Manager  BUTLER.  I  oxrpect  to  close 
it  with  certain  exceptions  which  I  shall  name. 

Mr.  CONNESS.  There  appears  to  be  a 
difference  of  opinion  ;  I  only  desire  to-repre- 
sent  the  wishes  of  the  body.  I  think  we  had 
better  have  a  recess. 

The  CHIEF  JUSTICE.    How  long? 

Mr.  CONNESS.  I  move  that  the  Senate 
take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  the  Chief 
Justice  resumed  the  chair  at  fifteen  minutes  to 
three  o'clock,  and  called  the  Senate  to  order. 

Mr.  CONNESS.  There  seem  to  be  bat  few 
Senators  present  and  I  move  that  the  Senate 
a(Ho(im. 

Mr.  SUMNER.    No ;  I  hope  not. 

Mc.  CONNESS.  If  there  18  any  chance  of 
getting  them  in,  I  will  withdraw  the  motion. 

Mr.  SUMNER.  The  beUer  motion  would 
be  a  call  of  the  Senate 

Mr.  CONNESS.    That  is  not  in  order. 

Mr.  CURTIS.  Mr.  Chief  Justice,  it  is  sug- 
gested to  me  by  my  colleagues 

The  CmEF  JUSTICE.  Is  the  motion  with- 
drawn? 

Mr.  CONNESS.  I  will  withdraw  it  at 
present. 

Mr.  CURTIS.  It  is  suggested  now  by  my 
colleagues  that  I  should  make  known  to  the 
Senators  that  it  is  our  intention,  if  the  testi-, 
mony  on  the  part  of  the  prosecution  should  be 
closed  to-day,  as  wa  suppose  it  will  be,  to  ask 
the  Senators  to  graut  to  the  President's  coun- 
sel throe  days  in  whieh  to  prepare  an(i  arrsage 
their  proofs,  and  enable  themselves  to  proceed 
with  the  defense.  We  find  oacselvaa  ia  a  oott* 
ditioB  in  which  it  is  absolutely  neoesaaiy  to 
make  this  request,  and  I  think,  and  my  ool- 
leagues  agree  with  me  in  that 

The  CHIEF  JUSTICE.  The  Chief  Justice 
suggests  to  the  counsel  that  it  would  be  better 
to  postpone  that  matter  until  the  Senate  is  fulL 

Mr.  CURTIS.  The  reason  why  I  thought  of 
making  it  known  at  this  moment,  Mr.  Chief 
Justice,  was  that  I  was  under  the  apprehension 
that  there  might  be  some  motion  for  an  ad- 
journment, which  might  in  some  war  interfere 
with  this  application,  when  it  would  not  be  in 
order  for  me  to  present  it  after  suoh  a  laotion 
to  adjourn.  

Mr.  Manager  BOUTWiELL.  Mr.  President 
and.  Senators,  in  the  schedule  '^B,"  offered 
a  short  iime  mnoe'&em  the  State  Department, 
the  first  name  that  appears  amoag  those  ap- 
IKMoted  doriagtiM  seasioaof  the  Senate  is  tiist 
of  Timothy  Pickering,  who  from  that  record 
appears  to  havte  been  appointed  Postmaster 
Oeneral  on  the  1st  day  of  June,  1794.  We 
think  it  a  proper  time  to  call  the  attention  of 
conasel  for  the  respondent  to  the  statutes 
which  we  soppose  explain  the  nature  of  that 
proceeding.  This  is  the  only  appotntment  of 
the  head  of  a  Departtaentwhieh  appears  from 
this  record  as  having  been  made  danog  the 
session  of  the  Seaate.  The  statutes  are  first 
a  statute  of  the  22d  of  September,  1789,  in 
which  it  is  provided  "that  there  shall  be 
appointed  a  Postmastor  -General ;  his  poweta 
and  salary,  and  the  compensation  to  (he 
aasistaat  or  clerk  and  deputies  which  he  may 
aapoint,  and  the  regulations  of  the  Post  Office 
shall  be  the  same  as  they  last  were  under  the 
resolutions  and '  orditiancea  of  the  late  Con- 
gress. ' '  And  it  was  provided  in  the  second  sec- 
tion "  that  this  act  shall  contiuue  in  force  until 
tha  end  of  the  next  session  of  Congress^  and 
no  longer. ' '  Showing  that  it  was  merely  a  con- 
tinuanoa  of  Ae  post  office  system  that  existed 
under  the  Continental  Congress. 

Mr.  JOHNSON.  Will  the  Manager  give 
the  date  of  that  act? 

Mr.  Manager  liOUTWELL.  That  act  was 
passed  on  the  22d  of  September,  17U9.  On  the 
4th  day  of  August,  17U0,  the  Congress  passed 
a  supplementary  brief  act  in  these  words: 

"Ihatthe  act  passed  the  last  scsaion  of  Conerress 
intltnledAn  act  for  the  temporary -eetabliahmqatof 
the  Post  Office  be,  and  the  same  hereby  is,  continued 
in  force  until  the  end  of  the  next  aeaslon  of  Congroas, 
and  BO  longer." 

Which  was  a  continuance  of  the  continental 
system  of  post  office  arrangement.    On  the  8d 


itif  of  March,  1791,  CoagNss  passed  aaotber 
act: 

"That  the  not  passed  the  first  ecasion  of  Coagri— 
intituled  'An  act  Dor  the  tomyoraiy  eiitabUshnMnt  of 
the  Post  OlHce,'  be,  ami  thc^amo  is  hereby,  continued 
in  full  force  antil  tUo  oad  of  the  next  soauon  of  Con- 
gress, and  no  longer." 

On  the  20th  day  of  Febrtary,  1792,  Congress 
passed  an  act  making  various  arrangements  in 
regard  to  the  administration  of  the  post  office 
and  establishing  certain  post  routes;  and  it  is 
provided  in  that  aet  t 

"That  the  act  paascd  the  Uat  session  of  Coagrcas 
intiiuied  '  Aii  a^t  to  coutiauo  in  force  for  a  limilod 
time  nn  act  entitled  "An  oft  for  the' temporary  ct* 
tablubnoQt  ut  tbo  Pof>l  Office."'  bo,  and  the  same  ia 
bcreoy.  continued  in  full  forge  uutU  the  lat  das  ef 
Juno  next,  and  ao  lunger." 

This  act  from  which  I  now  read  did  not  con- 
tain any  provision  for  the  establishmenl  of  a 
Post  OtBoe  Deinrtment  as  a,  l»anoh  of  the 
Government,  but  the  last  section  provided : 

"That  this  actcholl  b«  in  forae  for  the  tern  of  two 
reara  from  tho  aoid  lat  day  of  Juae  aext,  aad  so 
longor." 

Which  would  continne  this  provisioaal  post 
office  system  until  the  let  day  of  June,  17M. 

On  the  8th  day  of  May,  1794,  the  Congress 
passed  an  act  covering  the  whole  ground  of 
the  post  office  system,  aud  in  that  aot  they 
provided  for  the  establishment,  at  the  seat  ot 
tlia  Government  of  the  United  Slates,  of  a  Geo* 
eral  Post  Office,  and  that  there  shoald  be  "one 
Postmaster  General,"  which  is  ths  first  aot 
which  provides  for  the  ajipointment  of  a  Post- 
master  General ;  and  then  there  were  all  the 
provisions  in  regard  to  the  deti^ls  of  the  office. 
The  last  aeotioB  of  this  act  which  was  passed 
on  the  8th  day  of  May,  1794,  declared  : 

"  That  this  act  shall  be  in  force  from  the  Ut  day  of 
June  next." 

Which  was  the  day  on  which  the  provisiofial 

post  office  department  which  was  the  contin- 
uance of  the  continental  system  terminated. 
That  day  was  Sunday  ;  but  on  that  day  Oeoerat 
Washington,  who  was  then  President,  thoaght 
fix,  although  the  Senate  was  nominally  ia  sea- 
aion,  and  although  it  was  Sunday,  to  make  the 
^pointment  of  Timothy  Pichecing,  as  Post- 
master Geaeral,  I  suppose  it  will  appear  frost 
the  Journal  of  the  Seaate  that  he  waa  imaiadi- 
ately  nominated  to  the  Senate  aad  eoofirsMd. 
This  fully  explains  the  natnre  of  the  ajqwiat' 
meat  of  Mr.  Pickering  who  is,  as  appears 
from  this  record,  the  only  penon  who  vaa 
made  the  head  of  a  Departraeat  by  aa  ap- 
pointment during  the  sesaioa  of  Iha  senate. 

Mr.  Manager  WILSON.  Mr.  President,  I 
wish  to  call  the  attention  of  counsel  for  the 
respondeat  to  aa  entry  oa  Ae  Executive  Jour- 
nal, of  the  Senate  of  the  10th  of  May,  1800^ 
also  of  the  12th  of  May,  1800,  aad  the  18th, 
showing  thai  the  Senate  at  that  ti»e  met  at  am 
earlier  hour  than  twelve  o'clock.  Oa  paoe  M 
of  the  Journal  of  the  Senate  for  May  10, 1800^ 
it  is  entered  t 

"  The  Senate  adloumod  to  eleven  o'cloek  on  Moa- 
dajr  aooming." 

On  Monday  momitig,  May  12,  1800,  the 
Senate  met,  and  the  mannerof  adjournment  is 
as  follows : 

"After  the  consideration  of  the  exocuttve  busineai. 
the  tjenate  itdjoumed  to  elevon  o'olook  to-morrow 
morning."— Page  Ot. 

"  TOXSOAT,  Uay  13.  ISOO. 

"  The  Senate  met  in  pursuance  of  aaid  adjoom- 
ment  at  eleven  a'eleok." 

Mr.  Manager  BINGHAM.  Mr.  President 
and  geademea  of  the  Senate,  we  offer  in  evi- 
dence several  executive  messages  of  the  Prea- 
identofthe  United  States,  of  dates  respeetively 
December  l(i,  1867;  December  17,  1867 ; 
again,  December  Itt,  18il7 ;  the  fourth  Janaary 
18,  1868,  aad  the  litUi  December  U,  1667. 

[The  messages  eoaimanicate  inforalatioai  «£ 
the  suspension  of  John  H.  Patterson  froaa  the 
office  of  assessor  of  interoal  revenue  for  tka 
fourth  district  of  Virginia;  of  Charles  Lee 
Moses  from  the  datiea  of  eounsel  at  UruDai, 
Borneo ;  of  John  H.  Anderson  from  the  ofBoa 
of  collector  of  internal  reveoae  for,tbe  foartk 
district  of  Virginia;  of  Charles  H.'H<^»kiiis, 
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asMBwr  of  iiMtnal  nrm—  for  the  firrt  dU- 
tricl  of  Georgia,  and  of  John  B.  Lowry,  post- 
master atDanrilte,  Vrrgiiria.] 

Mr.  Maaaser  BiNQUAM.  I  also  offer  ta 
evidence,  Mr.  pTesideM  and  Senators,  th» 
communication  of  the  Secretarj  of  State  ac- 
companying one  of  the  messages  just  presented, 
in  wnicu,  under  date  of  December  19, 18C7,  he 
thiu  addresses  the  President  of  the  United 
States: 

**  Sn :  In  eompHanoe  with  th«  provbtons  of  keetkm 
twa  of  tha  aot  rovotetiag  the  tenor*  of  oertaia  eWil 
eBo««,  passed  Haroh  2,  1867.  I  hav«  the  honor  to 
report  that  Charles  Lee  Moses,  United  States  «on- 
sul  »t  Branai.  Borneo,  was,  daring  the  reeeas  of  the 
B»»»t»,  sn^eoded  irou  the  fsaetioas  of  his  offiee, 
and  that OliTerB.Bradfo(d.eoasular clerk  alShaiw- 
hae,  was  appointed  to  fill  the  plaee  tempornrily." 

I  suppose  I  need  not  read  all  tiM  details. 
We  ooBt  in  evidence  all  these  merges,  with 
tke  accompanvii^  papers,  as  received  bj  the 
Senate  from  tke  President. 

Mr,  Uaoager  BUTLEA.  I  believe  now, 
sir,  Uiat  I  ma;  inform  the  Senate  that  the  case 
on  the  part  of  the  House  of  Kepreeentalives  is 
sabetaotially  oiesed.  There  nay  be  a  wilnees 
or  two,  who  are  on  their  way  here,  which  we 
shall  ask  oa  Moodaor  ntoroiag  leave  to  put  in. 
Theirtestimoay  iswbstaati»U|  cumulative,  not 
very  a>at«rial;  aad  i4  is  poaaible  that  we  may 
have  left  out  a  pieee  or  two  of  docameatary 
evidence  in  the  nataro-of  public  documents. 
Until  we  caa  examine  carefully  all  the  testi- 
moov  to  see  that  we  have  omitted  nothing 
we  SDould  not  like  to  preclude  ourselves  from 
afiering  that.  But  with  these  immaterial  ^k- 
captioiw,  and  I  trust  thmr  will  turn  out  to  be 
no  excepUona  at  all,  we  have  olosed  the  case 
on  the  nut  of  the  HouaS  of  Bepreeentalives. 

Mr.  CUBTI8.  Kr.  Chief  Justice,  the  cou  n- 
sel  for  the  President  take  no  exception  to  what 
ia  now  proposed  by  the  honorable  Managers. 
It  seems  to  us  quite  r^isonable  that  they  should 
have  opportunity  to  look  over  the  ground  and 
■■oertiUB  whether  anything  has  been  omitted, 
and  also  if  th^y  find  that  witnesses  come  here 
before  the  next  seseioo,  who«e  testimony  wiU 
be  in  Uie  nature  «f  cumulative  evidence)  we 
ahaU  take  iwa  exueptioa  to  that. 

I  now  desice  to  submit,  Mr.  Chief  Justice, 
to  the  S«na(e  a  motion  oa  behalf  ot  the  Preei- 
deot's  oouBAel,  that  wi^ea  this  court  adjouraa 
it  acyoarn  itntit  Thursday  next,  to  allow  _  to 
the  connael  of  the  President  three  working 
days  to  eaable  them  to  collect,  collate,  ana 
arrange  their  jp«oofk  so  as  to  present  the  de- 
fense to  the  Senate  with  as  littte  delay  as  prao- 
tieabletWd  aei  as  to  make  that  eonsecutive  and 
proper  innreeeion  which  really  belongs  to  it. 

We  kave been  wholly  unable  to  do  this  during 
tJhe.p(Ogy«8aof  the  trial,  and  before  the  trial 
Vas  begaft  we  had  no  time  whatever  to  apply 
to  this  p«tpoae.  We  think  we  can  assure  the 
Senate  that  it  will  very  little,  if  at  all,  protract 
the  trial,  because  certainly  those  gentlemen 
of  the  Senate  who  have  been  in  the  habit  of 
practicing  law  are  quite  aware  of  the  &ct  that 
ikore  time  is  flreqnently  consumed  in  the  in- 
taoductioB  of  evidence  for  the  want  of  bavins 
it  properly  arranged  and  presented  than  would 
bave  bees  consumed  if  the  proper  efforts  had 
been  made  outside  before  the  trial  was  begun. 
We  think,  therefore,  that  we  can  assure  the 
Senate  that  a  large  part,  and  perhaps  all,  of 
this  time  will  be  saved  if  this  indaleence  can 
be  sranied  to  the  Frendent'a  oounstt. 

We  doDot  expect  to  adduceahirgeamoont  of 
oral  testimony  or  a  great  noasher  «f  witawnos, 
bat  we  have  a  very  considerable  aaonal  of 
documentaiT  e«idwie«  which  we  have  thus  far 
not  been  able  to  eoUate  and  arrange,  and  aome 
portions  which  we  havo  reason  to  supvose 
oxist  «•  baMnot  yet  been  able  to.aeanih  out 
or  find.  We  request,  therefore,  that  this  post^ 
pooem^  mi^  take  plaeok 

Mr.  CONN£SS.  The  rules  forbid  Senators 
•»  BMike  any  esptanatioos  in  the  natare  of  de- 
bate, I  therefore  submit  a  motion,  which  is 
th«t  iriien  the  Senate  adjourn,  or  rather  that 
the  Senate  sittinj^  as  a  coart  of  impeachment, 
■kwH  a^ouni  until  Wednesday  next  at  twelve 
O'clock,  which  is  the  time  that,  in  my  judg- 


ment, sttoaki  meet  the  wants  of  the  eowitid£Mr 

mTjOHNSON.  Mr,  Chief  Justico,  if  it  is 
in  order,  I  moTOto  amend  the  ototioa  made  by 
the  honorable  member  from  C^lilbmia  by  Jat- 
sorting  "Thuseday"  instMdof  "  Wednesdair." 

Mr.  Manager  BUTLKR.  Is  that  motion 
debatable  by  the  Managers  7 

The  CHIKf  JUSTICB.    It  is  nofc. 

Mr.  HOWABJ).  Mr.  PreMdell^  may  I  in- 
quire what  is  the  question  i 

Tbft  CHIEF  JUSTIC&  The  Seikotor  from 
California  moves  that  the  Senate  sittisg  aa  a 
court  of  impeachment  afiUoom  until  Wednes- 
day next  The  Senator  from  Maryland  mores 
to  amend  by  substituting  "Thursday"  (ot 
"  Wednesday."  Senators,  you  who  are  m  faver 
ofagteetagtothatoMttion  willaay"ay;"  those 
of  the  contrary  opinion  "no."  [The  qoas- 
tioB  boing  taken.}    The  ajree  hare  it. 

Mr.  CAMERON.  I  call  for  the  yeaa  Mid 
DMSL     [No*  no.) 

Mr.MftMgerBUTLBB.  I  ondsrstaod,  Mr. 
Chief  Justice,  and  I  desire  to 

The CHIB^ JUSTICE.  The qneBtionreoars 
upon  the  motion  of  the  Senator  from  California 
as  amended  by  the  motioB  of  the  Senator  from 
Maryland,  that  (he  Senate  adjourn  until  Thuw- 
day  neat,  and  I^x)■  this  ^estion  no  dobote'  ia 
in  order. 

Mr.  Manager  BUTLER.  That  qaesUo*  is 
not  debatable  by  the  Managers? 

The  CHIEF  JUSTICE.  The  Chief  Jastice 
thinks  not. 

Mr.  SUMNER.  On  that  I  ask  for  Ute  yeas 
and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  CONKLING.  I  rise  for  iafomatian. 
I  wish  to  inquire  whether  the  Managers  want 
to  submit  some  remarks  upon  this  motion  fbr 
delay? 

The  CHIEF  JUSTICE.  The  question  is 
upon  the  motion  to  a^joam. 

Mr.  CONKLING.  Yes,  sir.  My  parpoee 
is  to  find  out,  as  inflnencing  ray  vete,  whether 
they  wish  the  motion  disposed  of,  to  the  end 
that  tbey  may  moke  some  remarks,  or  not.  I 
presume  the  Senator  fVooi  California  does  not 
intend  to  cot  them  off'. 

Mr.  Manager  BUTLER.  I  had,  Mr.  Presi- 
ilent,  destrea  to  moke  a  romoi'k  or  two,  and 
understood  it  was  in  order. 

Mr.  ANTHONY.  I  anderatond  that  the 
motion  is  not  that  the  Senate  iball  now  ad- 
journ, bat  that  when  the  Senate  does  a^oom 
it  shall  adjourn  to  meet  on  Thursday. 

Several  Senators.    That  is  it. 

Mr.  CONELINO.  That  ia  ceitaialy  de- 
batable. 

The  CHIEF  JUSTIOK  Will  tbo  Senator 
from  Califbmia  be  good  enough  to  stata  hia 
motiea? 

Mr.C0NNE8&  If  the  Chair  win  aUow  me 
to  state  it  I  wilt  do  so.  Th«  Choir  tnbmitted 
the  question  on  the  ameodaaent  befbcO'  I  was 
awMe  of  it ;  else  I  desired  te  oocept  the  sugges- 
tion of  Senators  around  me  to  make  it  Thais- 
day  in  plaee  of  Wedboa^.  What  I  deaiied, 
in  other  words,  was  to  meet  the  aoaeanenoo 
of  the  Senate  generally. 

The  CHIEF  JUSTICE.  Will  the  Senator 
from  California  allow  the  Chief  Juatioe  to  ask 
if  kis  motion  is  o  motion  that  the  Senate,  when 
iladjount^-— 

Mr.  CONNESS.  That  was  not  the  form  of 
the  BotioB.  i  begaa  to  make  it  in  that  way, 
bat  sabseaaently  nve  it  the  oAer  form. 

Mr.  CAMERON.    Now  I  desire 

The  CHIEF  JUSTICB.  No  debate  is  in 
order  on  the  motion  to  adjourn. 

Mr.  OAMEKON.  I  amoot  goingtedobato 
it.  I  want  to  ask  the  gentlemen  Moai^ars 
whether  they  will  not  b*  pv^ored  to  go  on 
witb  Uiislsaae  on  Monday  ?  I  can  ■•«  no  r«aaoB 
why  the  other  side  iheoU  not  be  as  well  pf»< 
pared. 

Messrs.  Managers  BINGHAM  and  BUT-- 
LER.    We  are  ready. 

The  CHIEF  JUSTICE,    Order. 

Mr.  CAMERON.  Mr.  Rrssideiit^  my  qoea- 
tiou  is 


The  CHIEF  JUSTICE.  No  ddM«  U  ita 
order.  The  Senator  from  Peaosiylvania  ie  o«t 
of  order. 

Mr.  CAMERON.  I  think  if  /on  wiU  allow 
me 

The  CHIEF  JUSTICE.  No  debaU  is  in 
order  on  a  motion  to  adjourn. 

Mr.  CAMERON.  I  am  not  j|«ing  to  debate 
it,  your  Hon^r;  but  I  have  nsea  to  ask  the 
question  whether  the  Managers  will  be  ready 
to  gtp  on  with  this  ease  on  Monday? 

Mr.  Manager  BINGHAM  aad  othec  Man- 
agers.   We  win  be. 

Mr.  SUMNER.  I  wish  to  ask  a  question,, 
also.  I  wish  to  know  if  the  honorable  Man- 
agers have  any  views  to  present  to  the  Senate 
siltiiK  now  on  the  trial  of  this  iatceachment 
to  aid  the  Senate  in  determining  th)8  question 
of  time  7  On  that  I  wish  to  know  the  views  of 
the  honocnble  Managers. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
is  of  opinion  that,  pending  the  question  of 
adjournment,  no  debate  is  m  order  from  any 
quarter.  It  ia  a  question  exclusively  for  (die 
Senate.  Seaators,  you  who  are  in  favor  of  the 
adjournment  of  the  Senate  sitting  as  a  court 
of  impeachment  until  Thursday  next  will,  as 
your  names  are  called,  answer  "yea;"  those 
of  the  contrary  opinion  "nay."  Th.e  Secre- 
lanr  will  call  the  roll. 

The  question  being  taken  by  yeas  and  na|8, 
resulted— yeas  87,  nays  10;  as  follows: 

YEAS— Messrs.  Anthonv,  Bajrard.  Bockalew,  QM- 
tell.  Conaees,  Corbett,  Vta^in,  IHris,  Dizen^Bd- 
munds.  Ferry.  Fowler,  Fr<dtncha;seo.  Srimea,  Heik- 
dersoB,  Heudrieks,  Howard.  Ilowe,  Jobasoa,  Ipc- 
Creery,  Morrill  of  Maine,  Morrill  of  Vermont,  Nor- 
ton, Kjre,  Pattenon  of  Sew  Hampshire,  Pattenoa  of 
1!eane«so^  Raasey,  Koss,  Soalsbmy.  Shetaiao, 
Sproffue,  Tipton,  Tmmbull,  Van  Winkle,  Vlefcen, 
Willcy.  and  Williafis-37. 

NAYS— Messrs.  eomeroD,  Ofaasdler,  Cole,  Conk- 
line.  Brsko.  Moicao.  Pomeroy,  Stewart,  Sumaer, 
ana  ThAyer--lft 

NOT  VOTING— Messrs.  Doolittlo,  Foesenden.  Hm- 
lan,  Morton,  Wade,  Wilson,  and  Yates— 7. 

The  CHIEF  JUSTICE.  On  thisqnestionthe 
yeas  are  87  and  the  nays  are  10.  So  the  Senate, 
sitting  as  a  court  of  impeachment,  stands  ad- 
journed until  Thursday  next  at  twelve  o'clock. 

Mr.  Manager  BUTLER.  I  should  like  to 
give  notice  that  all  the  witaesses  may  be  dis- 
charged who  have  been  summoned  here  on  the 
part  of  the  House  of  Representatives. 

TmrKSDAT,  April  9,  18«8. 

The  Chief  Justice  of  the  United  States  entered 
the  Senate  Chamber  at  twelve  o'clock  and  took 
the  chair. 

The  usual  proclamation  bavins  been  mad» 
by  the  Sergcant-at-Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  appeared 
and  took  the  seats  assigned  tbcm. 

The  counsel  for  the  respondent  also  oP' 
peared  oad  took  their  seats. 

The  presence  of  the  House  of  Represent- 
atives was  next  announced,  and  the  members 
of  the  House,  as  in  the  Committee  of  the  Whole 
headed  by  Mr.  E.  B.  Washbubke,  the  chair- 
man of  that  comnuttee,  and  accompanied  by 
the  Speaker  and  Clerk,  entered  the  Senate 
Chan  ber,  and  wer^  condocted  to  the  seats  pro- 
vided for  them. 

The  CHIEF  JUSTICB-  The  Socretary  wilt 
read  the  minutes  of  the  las)  day's  proceeuingSk 

The  Secretary  proceeded  to  read  the  Journal 
of  the  proceedings  of  the  Senate,  silting  for  tlio 
trial  of  the  impeachment,  on  Saturday,  April 
4, 18C8,  but  was  interrupted  by 

Mr.  JOHNSON.  Mr.  0hi«f^asi>e«,  Ina>ve 
that  the  fiuther  reading  of  the  ^nroai  be  dis- 
pensed with. 

The  CHIEF  JUSTICE.  If  them  ba  no 
•bjoatioa  tho  fbrtbor  reading  ot.  ttw  Joonal 
will  be  dispensed  with.  The  Chair  beam  •» 
objection. 

Gentfooiea  MoBagers  oa  the  part  ef  tm 
Honsoof  {U^twantabrea,  hare  you  aBy^rther 
erideaoe  to  introdoce  7 

Mr.  Monogei  BUTLER.  We  hwre  a  siagla 
witness,  I  believe. 

The  CHIEF  JUSTICE.  The  MaMgerswill 
proceed  with  th«ir«*ideaos. 
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Mr.  H.  Wood  swoni  and  examined. 

By  Mr.  Manager  Botler  : 

Question.  Where  was  your  place  of  residence 
before  the  warT 

Amvier.  Tuscaloosa,  Alabama, 

Question.  Did  you  serve  in  the  Union  Army 
during  the  war? 

Amvier.  I  did. 

Question.  From  what  time  to  what  time? 

Answer.  From  July,  18G1,  to  July,  1865. 

Question.  Some  time  in  September,  1866,  did 
you  call  upon  President  Jonnson,  presenting 
him  testimonials  for  employment  in  the  Gov- 
ernment service  ? 

Answer.  I  did. 

Question.  What  time  was  it  in  1866  T 

Answer.  The  20th  or  21st  day  of  September. 

Question^ 'H.ov  do  you  fix  the  time? 
_  Answier.  Partially  from  memory,  and  par- 
tially from  the  journal  of  the  Ebbitt  Houfie. 

Question.  How  long  before  that  had  here- 
turned  from  his  trip  to  Chicago,  to  the  tomb 
of  Douglas? 

Answer,  My  recollection  is  that  he  returned 
on  the  IGth  or  IGlh.  I  awaited  his  return  in 
this  city. 

Question.  Did  yon  present'yonr  testimonials 
to  him? 

Answer.  I  did. 

Question.  Did  he  examine  them  ? 

Answer.  Part  of  them. 

Question.  What  then  took  place  between  you  ? 

Mr.  8TANBERY.  What  do  you  propose 
to  prove,  Mr.  Manager? 

Mr.  Manager  BUTLER.  What  took  place 
between  the  President  and  this  witness. 

Mr.  STANBERY.  Has  it  anything  to  do 
with  this  case? 

Mr.  Manager  BUTLER.    Yes,  sir. 
.  Mr.  STANBERY.    Under  what  article? 

Mr.  Manager  BUTLER.  As  to  the  intent 
of  the  President  in  the  several  articles. 

Mr.  STANBERY.    To  do  what? 

Mr.  Manager  BUTLER.  To  oppose  Con- 
gress. [To  me  witness.]  Will  you  go  on.  sir? 
What  did  he  say? 

An»wer.  He  said  my  claims  for  Government 
employment  were  good,  or  worthy  of  atten- 
tion ;  I  will  not  fix  the  words. 

Question.  What  next? 

Answer.  He  inquired  about  my  political 
sentiments  somewhat,  noticing  that  I  was  not 
a  political  man  or  not  a  politician.  1  told  him 
I  was  a  Union  man,  a  loyal  man,  and  in  favor 
of  the  Administration ;  that  I  had  confidence 
in  Congress  and  in  the  Chief  Executive.  He 
tben  asked  me  if  I  knew  of  any  differences  be- 
tween himself  and  Congress.  I  told  him  I 
did ;  that  I  knew  some  differences  on  minor 
points.  He  then  said:  "They  are  not  minor 
points." 

Qtieation.  Go  on,  sir? 

Answer.  And  the  "influence"  or  "patron- 
age"— I  am  notsure which — "of  these  offices 
shall  b«  in  my  favor."  That  was  the  mean- 
ing. 

Question.  Were  those  the  words? 

Answer.  I  will  not  swear  that  they  were  the 
words. 

Question.  "Shall  be  in  my  favor."  What 
did  you  say  to  that? 

Answer.  I  remarked  that  nnder  those  con- 
ditions I  cpuld  not  accept  an  appointment  of 
any  kind,  if  my  influence  was  to  be  used  for 
him  in  contractistinction  to  Congress,  and  re- 
tired. 


Cron-«xammed  by  Mr.  STAvnaT: 

QuetHtM.  Do  yoo  know  •  gemtleman  in  this 
city  by  the  name  of  Koppel  ? 

Answer.  I  do,  sir. 

Qnesium.  Hav»  yoa  talked  with  him  sinoe 
y«a  tnve  been  in  the  citT  ? 

Answer.  I  have  called  on  him  when  I  fint 
eaaie  in  Ae  ci^ ;  I  have  seen  him  frequently. 

Que^ion.  Did  you  tell  Mr.  Koppel  yetterdaj 
morning  that  all  you  could  say  about  the  Presi- 
dent was  more  in  his  fiivor  than  against  him  ? 

Answer.  I  did  not,  sir. 

Question.  Did  you  tell  Mr.  Koppel  that  when 
yon  were  brought  ap  4o  b«  ezaiiUBed  Biooe  yoa 


arrived  in  this  ct^  there  waa  an  attempt  to 
make  you  say  things  which  yoo  wonldnotsay? 

Answer.  I  did  not,  sir.  1  misht,  in  explana- 
tion of  that  question,  say  that  there  was  a  mis- 
understandiug  between  the  Managers  and  a 
gentteraan  in  Boston  in  regard  to  an  expression 
that  they  supposed  I  could  testify  to,  but  that 
I  could  not. 

Question.  Have  yon  been  examined  before 
this  time  sinee  yon  eame  into  this  city? 

Answer.  By  whom? 

Question.  Have  yon  been  examined  before, 
by  any  one? 

Answer.  I  have. 

Quettimt.  Under  oath? 

Answer.  Yes,  sir. 

Question.  Who  first  by? 

Answer.  By  the  Managers  of  tiie  impeach- 
ment. 

Question.  Was  yonr  testimony  taken  down  ? 

Answer.  It  was. 

Question.  Were  yoa  examined  or  talked  to 
by  any  one  of  them  befbre  yoar  examination 
under  oath? 

Answer.  I  had  an  informal  interview  with 
two  of  them  before  I  was  examined.  I  eould 
hardly  call  it  an  examination. 

Question.  Which  two  of  them,  and  where? 

Answer.  By  Governor  Bodtweu.  and  Gen- 
eral BUTI.ER. 

Question.  When? 

Answer.  Monday  of  this  week. 

Question.  Did  you  say  to  Mr.  Koppel  that 
since  you  have  been  in  the  city  a  proposition 
was  made  to  yon  that,  ia  case  you  woald  give 
certain  testimony  it  would  be  for  yoar  ben- 
efit? 

Answer.  I  did  not,  sir. 

BeSxamined  by  Mr.  Manager  Btttleb: 

Question.  Who  is  Mr.  Koppel? 

Answer.  Mr.  Koppel  is  an  acquaintance  of 
mine  on  the  avenue — a  merchant. 

Question.  Whatsortof  merchandisCiplease? 

Answer.  He  isa  manufacturer  of  garments — 
aUulor.     [Laughter.] 

Question.  Do  you  know  any  sympathy  be- 
tween him  and  the  President? 

Answer.  I  have  always  supposed  that  Mr. 
Koppel  was  a  southern  man  in  spirit.  He 
came  from  Charleston,  South  Carolina,  here — 
ran  the  blockade. 

Question.  _  Do  you  mean  that  as  on  answer 
to  my  qnestion  of  sympathy  between  the  Pres- 
ident and  him? 

Answer.  Yes,  sir. 

Question.  The  counsel  for  the  President  has 
asked  you  if  yoa  told  Mr.  Koppel  that  you  had 
been  asked  to  say  things  which  you  could  not 
say,  or  words  to  that  effect.  In  explanation 
or  answer  of  the  qnestion  you  said  there  was  a 
misunderstanding  which  you  explained  to  Mr. 
Koppel.  Will  you  have  the  kinoness  to  tell  us 
what  that  misunderstanding  was  which  you 
explained  to  Mr.  Koppel?  ^ 

Mr.  STANBERY.  We  do  not  care  about 
that. 

Mr.  Manager  BUTLER,  (to  the  counsel  for 
the  respondent. )  Yonputinapartofthecon- 
vernation.     I  have  a  rignt  to  the  whole  of  it. 

Mr.  STANBERY.  We  did  not  put  it  in  at 
all — only  a  certain  declaration. 

Mr.  Manager  B  UTLER.  A  certain  declara- 
tion out  of  it.  that  is  a  part  of  the  conversation. 

Mr.  STANBERY.    Go  on  in  your  own  way. 

Mr.  Manager  BUTLER,  (to  the  witness.)  I 
will  ask,  in  the  first  place,  did  yon  explain  the 
matter  to  him  ? 

Answer.  I  did. 

Question.  Tell  as  what  the  misanderstand* 
ing  was  which  yo«  explained  to  him  in  that 
eoBvenation  ? 

.^luwer.  I  think,  air,  a  gentleman  from  Bos- 
toa  wrote  yon  that  the  President  asked  me  if 
I  would  give  twenty-five  per  cent,  of  the  pro- 
ceeds of  any  office  for  political  purposes.  I 
told  you  that  I  did  not  say  so ;  the  gentleman 
in  Boston  misunderstood  me.  The  President 
said  nothing  of  the  kind  to  me.  I  explained 
that  to  Mr.  Koppel,  he  probably  h«nng  mis- 
understood it. 


Question.  Did  yoa  explam  where  the  miviM' 

demtanding  arose? 

Answer.  I  told  him  that  I  sapposed  it  mast 
have  occurred  in  a  conversation  between  the 
gentleman  in  Boston  and  myself. 

Question.  In  regard  to  what? 

Answer.  In  re^rd  to  the  tweaty-five  per 
cent. 

Question.  Where  did  that  arise? 

Mr.  STANBERY.     What  about  all  that? 

Mr.  Manager  BUTLER.  I  am  getting  this 
conversation  between  Mr.  Koppel  and  this  maiu 

Mr.  STANBERY.  Not  at  all.  You  are 
speaking  about  another  transaction. 

Mr.  Manner  BUTLER.  No;  I  am  asking 
yoa  if  you  explained  to  Mr.  Koppel  where  the 
idea  came  from  that  you  were  to  give  twenty- 
five  per  cent. 

Mr.  EVARTS.  We  object,  Mr.  Chief  Jos- 
tice.  The  witness  has  stated  distiactly  that 
nothing  occurred  between  the  President  and 
himself,  and  it  is  certainly  quite  nnimportant 
to  this  court  what  occurred  between  this  wit- 
ness and  another  gentleman  in  Boston. 

Mr.  Manager  BUTLER.  I  pray  judgment 
again  npon  this.  The  other  side  seek  to  put 
in  the  conversation  between  a  tailor  down  in 
Pennsylvania  avenue  or  somewhere  else  and 
this  witness.  I  want  the  whole  of  that  conver- 
sation. I  supposed,  from  the  eminence  of  the 
gentleman  who  asked  the  qnestion,  that  the  con- 
versation between  Mr.  Koppel,  the  tailor,  and 
this  witness,  was  put  in  for  some  good  purpose ; 
and,  if  it  was,  I  want  the  whole  of  it. 
'  Mr.  EVARTS.  The  fact  is  not  exactly  aa 
is  stated  by  the  learned  Manager.  In  the  priv- 
ilege of  cross-examination  the  eonnsel  for  the 
President  asked  this  witness  distinctly  whether 
he  had  said  so  and  so  to  a  Mr.  Koppel.  The 
witness  said  that  he  had  not,  and  then  toIob- 
teered  a  statement  that  there  might  have  been 
some  misunderstanding  between  Mr.  Koppel 
and  himself  upon  that  subject,  or  some  misun- 
derstanding somewhere.  Oar  isqairies  did  not 
reach  or  ask  for  or  bring  ootthe  misunderatand- 
ing.  Bat,  passing  that  point,  we  stand  here  dis- 
tinctiy  to  say  that  everything  wliich  relates  to 
any  conversation  or  interview  between  the  Pres- 
ident and  this  witness,  whether  as  onderstood 
or  misunderstood,  has  been  gone  through,  and 
the  present  point  of  inquiry  and  farther  testi- 
mony is  as  to  the  ground  of  misnitderataading 
between  this  witness  and  some  interloentor  id 
Boston,  and  we  object  to  Ha  being  heard. 

Mr.  Manager  BUTLER.  Whlehheexplained 
to  Mr.  Koppel,  is  the  point. 

Mr.  EVARTS.    That  makes  no  ffiflerence. 

Mr.  Manager  BUTLER.  Having  put  in  a 
part  of  Mr.  Koppel's  conversation,  whether 
voluntarily  or  not,  I  have  the  right  to  the  whole 
of  it.  I  will  explain  to  the  gentlemen  that  I 
wish  to  show  that  the  misunderstanding  waa 
not  that  the  President  said  the  twenty-five  per 
cent,  was  to  be  given,  but  one  of  his  iirienda. 
There  is  where  the  misunderatanding  arose. 
Do  the  gentlemen  still  object? 

Mr.  STANBERY  and  Mr.  EVARTS.  Of 
course  we  object.  It  has  nothing  to  do  with 
the  case. 

Mr.  Manager  BUTLER.  I  will  not  press  U 
further.    That  is  «ll,  Mr.  Wood. 

Foster  Blodoett  sworn  and  examined. 

By  Mr.  Manager  Butler: 

Question.  Were  you  as  officer  of  the  United 
States  at  any  time? 

.iiHwer.  Yes,  sic 

Question.  Where? 

Answer.  In  Angnste,  Geoiwia. 

Question.  Holding  what  ouce  1 

Answer.  Postmaster. 

Question.  When  did  yoa  go  into  the  exerciaa 
of  the  duties  of  that  office? 

Answer.  I  was  appointed  on  the  S&th  dagr  of 
July,  1866. 

Question.  Have  yoa  yoar  eommianoo.  9r 
appointment? 

Answer.  I  have.  [Producing  it.]  I  took 
charge  on  tho  16th  day  of  September,  1866. 

Question.  Did  you  receive  another  i 
sion? 
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Ansffftr.  Yes,  rfr. 

Question.  Have  yon  that  here  7 

Aiuwer.  Yes,  sir.     f Producing  it] 

Mr.  Manager  BUTliRR,  (to  the  eonnael 
for  the  respondent,  banding  them  the  first 
commission. )  Gentlemen,  here  is  the  appoint- 
ment of  Mr.  Blodgett  from  the  President  in  the 
recess  of  the  Senate.  [To  the  witness.]  Is 
this  your  other  commissionT 

Anstaer.  Yes,  sir. 

QnetHon.  After  yoD  wet«  confirmed  by  the 
Senst«7 

An»wer.  Yes,  sir. 

Mr.  Manager  BUTLER.  "To  hare  and  to 
hold  ■for  the  term  of  fonr  years  from  the  day 
of  the  date  hereof  unless  the  President  of  the 
United  States  for  the  time  being  shall  be 
pleased  sooner  to  revoke,  to  determine  the 
commission."  This  was  on  the  27th  day  of 
Jtily,  1866,  issned  by  the  President 

{The  commission  was  handed  to  the  coon- 
«el  for  the  President] 

QuesfuMt.  Were  yon  raspended  from  oflSce7 

Aiutetr.  Yes,  sir. 

Quation.  Have  yon  a  copy  of  the  letter  of 
suspension  7 

An*mer.  No,  rir ;  I  have  not  a  copy  of  it 
It  is  down  with  the  Committee  on  Post  Offices. 

QuetKon.  Among  the  recordsof  the  Senate? 

Antwer.  Yes,  sir. 

iinesHtm.  When  was  that? 

Antmer.  On  the  td  of  Janaary,  1868. 

4}utttion.  Have  yon  examined  to  see  whether 
your  suspension  and  the  reasons  therefor  have 
been  sent  to  the  Senate  7 

Aruver.  It  has  been  reported  to  me  br  the 
chairman  of  the  Post  Office  Committee  tliat  it 
had  not  been  sent  in. 

QttettUm.  Can  yon  learn  ^bat  it  has  been 
sent  in  7 

Answer.  I  have  learned  that  it  has  not  been 
sent  in.  

Mr.  Manager  BUTLER.  I  snppoae  Sena- 
tors can  make  this  certain  from  their  own 
records,  to  which  we  have  not  access. 

Mr.  STAMBERY.  Of  course,  we  know  all 
abont  it 

Mr.  Manager  BUTLBR.  I  supposed,  sir, 
TO<i  did  know  all  about  it  [To  the  witness.] 
Has  any  action  been  taken  on  your  suspension, 
except  simply  that  yod  were  suspended? 

Amwer.  None  tluit  I  know  oi. 

No  eross-exami  nation. 

Mr.  Manager  BUTLER.  I  ask  counsel  for 
Qie  President  if  they  desire  to  be  served  with 
liotice  to  produce  the  original  of  that  letter  7 
[Handing  to  the  counsel  a  copy  of  a  letter.] 

Mr.  STANBERY,  (having  examined  the 
papers.)  I  see  no  objection  to  that  We  do 
not  want  to  put  yon  to  the  necessity  of  mere 
formal  proor.    Read  it 

Mr.  Manager  BUTLER  read  as  ibllows : 

WaE  DEPABTHUrT, 

Adjittaiit  Obmekal's  OrricK. 
WASatSOTOa,  letrmrry  21, 1866. 
Sn :  I  have  the  hoaor  to  raport  that  I  have  deKv- 
tfod  the  MiuBaaiealioa  adwwMd  bjr  y*a  (o  H«a. 
Edwin  H.  SlantOD,  removioc  him  from  omeo  of  8ee- 
nrttry  of  the  War  Dopartmont.  and  also  to  aoknoirl- 
«d(»  tbo  rooeipt  of  yoar  letter  of  thb  dato  antbsria- 
ia<,aad  empoweriac  me  to  a«t  aa  Seoretan'  of  War 
aatafenm.  I  accept  this  appoiatment  witn  gr»titade 
for  the  eonlidonee  reposed  in  mo.  and  will  endeavor 
to  dieehante  the  dnties  to  the  best  ef  my  ability. 
I  have  tka  honor  to  be.  your  obedientiorvaat 
Ifc  THOMAS. 

A<tii'ttuU  Oeneral. 
To  Us  Exeaneaey  Ain»sw  Jomreon, 

Prtmimi  <^  Ike  Vaittd  Simlm, 

Mr.  Manager  BUTLER.  I  am  faistmcted, 
Mr.  President,  by  the  Managers  to  give  notice 
that  we  willMk  of  the  Senate  to  allow  to  be 
pnt  in  this  case  proper  certificates  from  the 
records  of  the  Senate  to  show  that  no  report 
of  Iha  reasons  for  the  suspension  of  Mr.  Blod- 
gett has  ever  been  sent  to  the  Senate  in  con- 
formity with  the  law. 

The  CHIEF  JUSTICE.  Those  ean  be  put 
in  at  any  time. 

Mr.  Manager  BUTLER.  Yes,  sir.  We  close 
here. 

Mr.  STANBERY.  I  will  ask  the  honorable 
Manager  under  what  artiele  this  case  of  Mr. 
Blodgett  comes  7 


Mr.  Manager  BUTLBR.  In  the  final  d1»- 
cnssion  1  have  no  doubt  the  gentlemen  who 
close  the  case  will  answer  thatqnestion  to  the 
entire  satisfactian  of  the  learnM  gentleman. 

Mr.  STAN  BBR Y.  I  have  no  doi^  of  that 
myself,  but  the  question  is  whether  we  are  to 
be  put  to  the  trouble  of  answering  it  That 
is  the  point  I  want  to  understand. 

The  CHIEF  JUSTICE.  The  counsel  for 
the  President  mnst  know  that  when  the  Sen- 
ate has  made  an  order  for  famishing  to  the 
Manaeere  the  certificates  which  they  desire, 
and  they  are  presented,  the  introduction  of 
them  ean  then  be  objected  to.  At  present  there 
is  no  question  before  the  court 

Mr.  STANBERY.  M;^  question  is  to  the 
gentleman  under  what  arbole  this  case  of  Mr. 
Blodgett  comes. 

The  CHIEF  JUSTICE.  The  Managers  of 
the  House  of  Representatives  state  that  the 
evidence  on  their  part,  with  the  exception  first 
indicated,  is  closed.  Oentlemen  of  eoansel 
for  the  Preaidettt,  yoa  will  proceed  with  the 
defense. 

Mr.  CURTIS,  of  eonnsel  for  the  respondent, 
rose  and  said :  Mr.  Chief  Justice,  I  am  here 
to  speak  to  the  Senate  of  the  United  States 
sitting  in  its  judicial  capacity  as  a  eotnt  of 
impeaehment,  presided  over  by  the  Chief  Jus- 
tice of  the  United  States,  for  the  trial  of  the 
President  of  the  United  States.  This  8«at«- 
ment  sniBciently  eharaetcrlces  what  I  have  to 
say.  Here  party  spirit,  political  schemes,  fore- 
gone coDolnsions,  outrageoas  biasee  ean  have 
no  fit  operation.  The  Constitution  requires 
that  here  should  be  a  "  trial,"  aad  as  in  that 
trial  the  oath  which  each  one  of  yoa  has  taken 
is  to  administer  "  impartial  justice  aoeording 
to  the  Constitution  and  the  laws."  the  only 
appeal  which  I  can  make  in  behalf of'the  Pres- 
ident is  an  appeal  to  the  conscience  and  the 
reason  ofeaehjudge  who  sits  before  me.  Upon 
the  law  and  the  facts,  npon  the  judicial  merits 
of  the  case,  npon  the  dnties  incumbent  on  that 
high  officer  by  virtue  of  his  office,  and  his 
honest  endeavor  to  discharge  those  duties,  the 
President  rests  his  defense.  And  I  pray  each 
one  of  you  to  listen  to  me  with  that  patience 
which  belongs  to  a  judge  for  his  own  sake, 
which  I  cannot  expect  to  command  by  any 
efforts  of  mine,  while  I  open  to  yon  what  that 
defense  is. 

The  honorable  Managers,  through  their  asso- 
elate  who  has  addressed  yon,  [Mr.  Bt7Ti.BR,] 
has  informed  yon  that  this  is  not  a  court,  ana 
that,  whatever  may  be  the  character  of  this 
body,  it  is  bound  by  no  law.  Upon  those  sub- 
jects I  shall  have  something  hereafter  to  say. 
The  honorable  Manager  did  not  tell  yon,  in 
terms  at  least,  that  here  are  no  articles  before 
yon,  because  a  statement  of  that  fiict  would 
be  in  substance  to  say  that  here  are  no  honor- 
able Managers  before  you  :  inasmuch  as  the 
only  authority  with  which  the  faonomblo  Man- 
i^rs  are  clothed  by  the  House  of  Represent- 
atives is  an  authority  to  prenent  here  at  your 
bar  certain  articles,  ancl.  within  their  limits, 
cofldnet  this  prosecution;  and,  therefore.  I 
shall  make  no  apology,  Senators,  for  asking 
your  close  attention  to  these  articles,  one  aftw 
the  other,  in  manner  and  form  as  they  are  here 
presented,  to  ascertain,  in  the  first  place, what 
are  the  substantial  allegations  in  each  of  them, 
what  is  the  legal  operation  and  effect  of  those 
allegatioits,  and  what  proof  is  necessary  to  be 
•ddaced  in  order  to  sustain  them ;  and  I  shall 
begin  with  the  first,  not  merely  because  the 
House  of  Representatives,  in  arranging  these 
articles,  have  placed  that  first  in  order,  but 
because  the  subjeot-natter  of  that  article  is  of 
such  a  character  that  it  forma  the  fovndation 
of  the  first  eight  articles  in  the  series,  and 
enters  materiMly  into  two  of  the  remainhig 
three. 

What,  then,  h  the  smbataaee  of  this  first 
article?  What,  as  the  lawyers  say,  are  the 
ffravameniita  contained  in  it?  There  is  a  great 
deal  of  verbiage — I  do  not  mean  by  that  un- 
necessarr  verbmfe — in  the  description  of  th« 
substantive  matters  set  down  in  this  article. 
Stripped  of  that  verbiage  it  amoaats  exactly 


to  these  things :  first,  that  the  order  set  out  in 
the  article  for  the  removal  of  Mr.  Stanton,  if 
executed,  would  be  a  violation  of  the  tenure- 
of-ofiice  act ;  second,  that  it  was  a  violation 
of  the  tennre-of-olfiee  act ;  third,  that  it  was 
an  intentional  violation  of  the  tenure-of-offlee 
act ;  fourth^  that  it  was  a  violation  of  the  Con- 
stitution of  the  United  States;  and  fifkh,  was 
hy  the  President  intende4  to  be  so.  Or,  to 
draw  all  this  tato  one  sentakce  which  yet  may 
be  intelligible  and  dehr  enou^,  I  appose  the 
substance  of  this  first  article  u  that  the  order 
for  the  removal  of  Mr.  Stantoa  was  and  was 
intended  to  be  a  violatioa  ef  tlie  taaure-of- 
office  act,  and  was  intended  to  be  a  violation 
of  the  Constitution  of  the  United  States.  These 
are  the  alle^tions  which  it  is  necessary  for  the 
honorable  Managers  to  make  out  in  proof  to 
support  that  article. 

Now,  there  is  a  question  involved  here  which 
enters  deeply,  as  I  nave  already  intimated,  into 
the  first  eight  articles  in  this  series,  and  mate- 
rially touches  two  of  the  others ;  and  to  that 
question  I  desire  in  the  first  place  to  invite  the 
attention  ofthe  court  That  question  is,  whether 
Mr.  Stanton's  case  comes  under  the  tenure-of- 
office  act  If  it  does  not,  if  the  true  construc- 
tion and  effect  of  the  tenure-of-office  act  when 
applied  to  the  facts  of  his  case  excludes  it,  then 
it  wHl  be  found  by  honorable  Senators  when 
they  come  to  examine  this  and  the  other  arti- 
cles that  a  mortal  wound  has  been  inflicted 
upon  them  by  that  decision.  I  must  there- 
fore, ask  your  attention  to  the  construction  and 
application  ofthe  first  section  of  the  tenure-of- 
office  act.  It  is,  as  Senators  know,  but  dry 
work ;  it  requires  close,  carefol  attention  and 
reflection ;  no  doubt  it  will  receive  them.  Al- 
low me,  in  the  first  place,  to  read  that  section : 

"That  every  person  holding  any  offieialofflee  to 
whlefa  he  hu  Eteoa  appolotod  by  aad  with  the  adviee 
■od  eoDMat  of  the  Seaate.  aad  every  ^Oiion  who 
sball  hereafter  bo  appointed  to  any  suoa  omee,  and 
Bfaall  become  dniy  qaoHHed  to  act  therein,  is  and 
shall  be  ealitled  to  bold  saeh  olBee  uatll  a  sneeeasor 
■boll  have  been  ia  liko  Buuiaer  appeiated  aad  duly 
qualified,  except  u  herein  olhorwise  provided." 

Then  comes  what  is  '*  otherwise  provided :" 

"Protided,  na.t  the  Secretaries  of  State,  of  the 
Trossury,  of  War,  of  the  Navy,  and  of  the  Interior, 
the  Postmaster  Seaeral,  and  the  Attorney  Qeneral. 
shall  hold  their  ofKeea  respaetively  for  aad  durins 
the  term  of  the  President  oy  whom  they  may  have 
been  appointed,  and  for  one  month  thereafter,  sab- 
ieet  to  reaoval  ky  and  with  the  advice  and  ooosent 
•f  the  Senate." 

Here  is  a  aeetiom  then,  the  body  of  which 
applies  to  all  civil  officers,  as  well  to  those  then 
in  office  as  to  those  who  should  thereafter  be 
appointed.  The  body  of  that  section  contains 
a  declaration  that  every  such  officer  "is."  that 
is,  if  he  is  now  in  office,  "  and  shall  be,"  that 
is,  if  he  shall  hereafter  be  appointed  to  office, 
entitled  to  hold  until  a  successor  is  appointed 
and  qualified  io  his  place.  That  is  the  body 
of  the  aeotioo.  But  aat  of  this  body  of  the 
saetion  it  is  explicitly  declared  that  there  is  to 
be  excepted  a  particular  class  of  officers  "  ex- 
pect as  nereia  otherwise  provided."  There  ia 
to  he  excepted  out  of  this  general  deacription 
of  all  civil  officers  a  particular  class  of  offi- 
oers  as  to  whom  something  is  "otherwise  pro- 
vided;" that  is,  a  different  rule  is  to  be  an* 
noaaoed  for  them. 

Tbo  Senate  will  perceive  that  in  the  body  of 
the  section  all  officers,  as  well  those  then  hold- 
ing office  as  those  thereafter  to  b«  appointed, 
are  included.    The  language  is : 

"  Every  penon  boldiag  any  dvil  efllee  to  whioh  he 
has  been  appointed,"  «  •  •  •  "and 
every  person  who  shall  hereafter  be  appointed," 
*      •      •      •      **is  aad  shaU  be  eaUUeid,"  J^. 

It  affects  the  present ;  it  sweeps  over  allwho 
are  in  office,  and  eome  within  the  body  of  the 
section;  it  includes  by  it*  terms  as  well  all 
those  now  in  office  as  uoee  who  may  be  here- 
after appointed.  But  when  you  come  to  the 
provito  the  first  noticeable  thing  is  that  this 
language  is  changed;  it  is  not  that  "every 
Secretary  who  now  is,  and  hereafter  may  be,  in 
office  shall  be  entitled  to  hold  that  office"  by 
a  certain  rule  which  is  here  prescribed ;  but  the 
proviso,  whileit  fixes  a  rule  for  the  future  only, 
makes  no  declaration  of  the  present  right  of 
one  ef  this  olaaa  of  oAcers,  aod  the  question 
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wk«*lwv  any  j^MtMtilw  8eei«toi7«MM»wM)iii 
that  ittt»  depewis  oa  aB«th«t  (joeetioor  whetlMt 
hi*  caae  come*  witUa  tfa«  deacrnfttioB  coata«ii«d 
in  tke  profiso.  TliMre  is  bo  Mngaage  which 
expressijr  brings  bim  within  the  pravieo;  there 
is  no^  expMaa  Moiaratioa,  as  ia  ta»  bady  of  the 
BeotioR,  th»t  "he  is,  aad  hereafter  shall  be, 
eotitlad"  cMnely  beoause,  Ke  faekls  the  office 
of  Secretary  at  tbe  6me  of  tiw  paeaagt  vf  thra 
Iaif.  T h«re  ia  notUag  to  bring  aim  withia  tka 
prawtao,  I  repeat,  nalesa  tk*  waeriptieiK  which 
th«  proviso  eootains  i^pUea  to  a»d  indadas 
hia  caaa.    Nov,  ket  ns  see  if  it  do«a4 

"Ttut  ft*  Sterettriw  of  lA«to,  Ac.  liisll  HoU  tb^ 
offloM  NWMtivelfi  ffr  aad  daiiM  ths  teno;  of  tka 
Pieaidant  or  whom  they  ma^have  boon  appointtd. 

The  first  ioqairy  which  atiseson  this  lan- 
guage is  as  to  the  meaoiug  of  the  words  "  for 
and  during  the  term  of  the  President."  Mr. 
Stooton,  as  a{>pear8  by  the  commisaioa  which 
has  been  {uit  into  the.  case  by  the  honorable 
Managers,  was  appointed  in  January,  1602, 
duiing  the  first  term  of  PresideotLincola.  Are 
these  words,  "during  the  term  of  tho  Presi- 
dent," appUcabletoMr.  SUnton'secLse?  That 
<lepends.upoo  whether  an  expounder  of  thie 
law  judicially,  who  fiuds  set  down  ip  itas  a  part 
of  Uie  descriptive  words  ' '  during  ^ko  term  of 
the  President,"  has  any  right  to  add  ' '  and  any 
other  term  for  which  he  nay  afterward  be 
elected."  By  what  authority  short  of  legisla^ 
tive  power  can  tkoae  words  be  put  into  the 
statute  so  that  "during  the  term  of  the  Presi- 
dent" shall  be  held  to  mean  "  and  any  other 
term  or  tscias  for  which  the  President  m^  ba 
elected?"  I  respectfully  submit  no  such  mdi- 
oial  interpretation  ca«  b«  put  on  the  words. 

Then,  if  you  please,  take  the  next  step. 
"  During  the  term  of  the  President  by  whom 
he  was  apipeinted."  At  the  time  when  this 
•rder  was  isaaed  for  the  reaaoml  of  Mr.  Stau" 
ton  waa  be  holdisg  "dsrisg  the  term  of  the 
President  by  whom  be  was  appointed?"  Tha 
boMkrable  Man^ws  say  yes,  becaiue,  aa  tkey 
aay,  Mr.  Johoeon  is  merely  swving  ont  the  resi- 
due of  Mr,  Lincoln's  term.  But  is  that  so 
under  the  provisions  of  the  Constitution  of  the 
United  States  ?  I  pray  you  to  allow  me  to  read 
two  filaases  which  are  applicable  to  thia  qne»- 
tion.  The  first  is  the  first  8e«4ten  of  the  seoood 
article: 

"The  ezacatiT*  sower  shall  bsi>eited  !■  a  Pmi- 
dent  of  the  United  States  of  America.  HeelMUkold 
bis  office  doriof  the  term  of  four  yaats.  and,  together 
witb  file  V  i«e  President,  chosen  for  tho  some  term, 
fee  eieeted,  as  follows.** 

There  is  a  declaration  that  the  President  and 
the  Vice  President  is  each  respectivelv  to  hold 
his  office  for  the  term  of  four  jears ;  but  that 
does  not  stand  alone ;  here  is  its  qualification : 

"  In  oasa  of  the  resioval  of  the  President  from 
ofltco,  or  of  his  death,  reuenation,  or  inability  to 
disoharce  the  powers  and  aaties  of  the  saM  oSoe, 
thasaaseshaU  davolva  <n  tha  Vice  PndilaBt." 

So  that  altkougli  the  President,  like  the  Vice 
ftesident,  is  elected  fi)r  a  term  of  fbnr  years, 
and  eaeh  is  elected  for  the  same  term,  the 
President  is  not  to  hold  bis  office  absolntel^ 
daring  ftmr  years.  The  limit  of  four  years  is 
not  an  abeeMe  limit.  Deatb  is  a  limit.  A 
"  conditional  linitation,"  as  the  lairyers  call  it, 
is  imposed  on  bis  tenure  of  office.  And  when, 
accoraibg~to  this  second  passage  wMeh  I  have 
r«ad,  the  President  dies,  nis  term  of  four  years 
for  wbteh  be  was  elected,  and  daring  which  he 
was  to  hold,  provided  he  should  so  long  live, 
terminates,  and  the  offiee  devolves  on  the  Vice 
President.  For  what  period  of  time?  For 
the  ymainder  of  the  term  for  which  the  Vice 
PresTdeat  was  elected..  Aad  tbefe  is  no  m«re 
proprieliy,  under  these  proviskxM  of  the  Cob- 
stitotion  of  th*  United  States,  in  ealling  the 
time  during  vhiok  Mr.  Johnson  holds  the  office 
of  President  after  it  was  deivolved  upon  him  a 
part  of  Mr.  Lincoln's  term  than  tAere  would 
be  propriety  in  saving  that  one  sovoraicB  who 
succeeded  to  another  sovereign  by  death  holds 
a  part  of  his  predecessor's  term.  The  terra 
assigned  to  Mr.  Lincoln  by  the  Constitotioo 
was  conditionally  assigned  to  him.  It  was  to 
last  four  years  if  not  sooner  ended ;  but  if 
sooner  ended  by  his  daath,  then  tha  o&to  was 


d*tol««d  on  the  Vic*  PrendcDt.  and  tin  tarm 
of  (be  Vice  President  to  bold  the  office  then 
begaai 

I  sabnit,  tfaes,  that  upon  this  laagaage  ftf 
the  a«t  itts  apparent  that  Mr.  Stanton's  caiSe 
cannot  be  considered  as  within  it.  This  law, 
however,  as  Senators  very  well  know,  had  a 
purpose ;  there  was  a  practieal  object  ia  tha 
view  of  Congress ;  and,  howeverclear  it  might 
seem  that  the  langoage  of  th«lav  when  applied 
to  Mr.  Stanton's  case  would  pelade tliat  ease, 
however  clear  that  might  seem  on  the  n>er« 
words  of  the  law,  if  the  purpose  of  th«  ^B,m 
ooold  be  diseerned,  and  that  parpoao  plainly 
required  a  differeat  iaterpretetiOB,  that  differ- 
ent interpretation  riioald  begiven.  But,  on  the 
otJier  band,  if  the  purpose  in  view  was  one  re- 
quiring that  interpretation  to .  which  I  have 
been  drawing  your  actealion,  .then  it  greatly 
strengthens  tite  argnment;^  beeanse^  not  onlr 
the  iangai^  of  the  aot  itself)  but  the  praetieail 
oUeet  whK:h  the  legislature  had  in  view  in 
using  that  langnage  deouads  that  interpreta- 
tion. 

Now,  there  can  be  no  dfapute  concerning 
what  that  purpose  was,  as  I  suppose.  Sere  is 
a  peculiar  doss  of  officers  singled  ont  from  all 
others  and  brenght  witkin  thia  provision.  Why 
is  this?  It  i«  baensse  the  CoawitotioB  has  pro- 
vided that  these  principal  officers  in  the  several 
Bxecative  Departments  may  be  called  upon 
by  the  President  for  adviee  "respecting" — 
for  that  is  the  language  of  the  Coastitatioib— 
' '  their  several  duties'  ''—net,  as  I  read  the  C«a- 
Btitutioa,  that  he  may  call  upon  the  Secretary 
of  War  fisr  advice  eoDcerniag  qtiestuws  aris- 
ing ia  the  Department  of  War.  He  may  caU 
npon  hka  for  advice  eoaMmisg  fuestiona  wkick 
are  a  part  of  the  duty  ef  the  President,  as 
well  aa  ^Mstions  which  belong  o»ly  la  the 
Department  of  War.  Allow  me  to  read  that 
daasa  of  the  CoDatitatieo,  and  see  if  this  be 
not  ite  tmn  interpretation.  The  language  of 
tbe.Goastitatioa  M,  that — 

"He  [the  President]  may  require  the  opinlaD  in 
writiDs  of  the  ptinoipal  omeer  in  eaah  ol  the  Ex- 
Qsutire  Uep^rtm«it8  upon  any  satueotrelatinsto  tha 
duties  of  thoir  rospeotivo  offices,*' 

Ajb  I  read  it,  relating-  to  the  duties  of  the 
offices  of  these  principu  officers,  or  relating  to 
the  duties  of  the  President  himself.  At  all 
events,  such  was  the  practical  interpretation 
put  upon  the  Constitutuui  from  the  beginning 
of  the  Qovetumentj  and  every  gentleman  who 
listens  to  me  vho  is  &miliar,  as  you  all  are, 
with  the  political  history  of  the  country,  knows 
that  from  an  early  period  of  the  administration 
of  General  Wauiiogtoa  his  Secretaries  were 
called  unon  for  advice  concerning  matters  not 
within  their  respective  Departments^  and  so  the 
practice  has  continued  from  that  time  to  this. 
This  is  one  thing  which  distinguishes  this  class 
of  officers  from  any  other  emoraced  witbin  the 
body  of  the  law. 

But  there  is  another.  The  Constitution 
undoubtedly  coasteaplated  that  there  should  be 
Executive  Departments  created,  the  beads  of 
which  were  to  assist  the  President  in  the  ad- 
ministration of  the  laws  as  well  aa  by  their 
advice.  They  were  to  be  the  hands  aad  the 
voice  of  the  President ;  aad  aocordii^ly  that 
kas  been  so  practiced  from  the  beginning,  and 
the  l^islation  of  Congress  has  been  framed  en 
this  assumption  in  the  organization  of  the  De- 
paTtmsnts,  and  emphatically  ia  tha  act  whteh 
eonst.ituted  the  Department  of  War.  That 
provides,  as  Senators  well  remembei^  in  so 
many  words,  tbet  the  Secretary  of  War  is  to 
discharge  such  duties  of  ft  general  description 
there  given  as  Aall  be  asaigaed  to  hin>  by  the 
President,  and  that  he  is  to  perform  tkau  undes 
the  President's  instructions  and  directions. 
.  Let  ase  repeat,  that  the  Seeretacy  of  War 
and  the  other  Secreteries,  the  Postmaster  &en< 
erai  and  the  Attoreeor  General,  are  deeaMd  to 
be  the  assistaato  of  the  President  in  the  per- 
formance of  his  great  duty  to  take  ease  tket 
the  laws  sore  faiUifnll^  e:aecuted;  that  tkey 
speak  fer  and  act  for  him.  Now,  do  not  these 
two  views  furnish  tbe  reasons  why  thu  claaa 
of  offioera  was  excepted  out  of  tke  law?  Tbty 


were  to  be  the  advisers  of  tke  Preaident^  they 
were  to  be  the  immediate  confidential  assist- 
ants of  tbe  President,  for  whom  be  was  to  be 
responsible,  but  in  whom  he  was  expected  to 
repose  a  great  amount  of  trust  and  contideace ; 
aud  therefore  it  was  that  this  act  has  coanecled 
the  tenure  of  office  of  these  Secretaries  to  wbick 
it  applies  with  the  President  bv  whom  they  vera 
appointed.  It  saye,  in  tbe  description  which 
the  act  gives  of  the  future  tenure  of  office  of 
Secretaries  that  a  controlling  regard  is  to.  be 
had  to  the  fact  that  the  Secretary  whose  teaue 
is  to  be  regulated  was  appointed  by  some  par- 
tioolar  President;  and  daring  tbe  term  of  tint 
President  he  shall  continue  to  hold  his  ofiSoe; 
but  as  for  Secretaries  who  are  iq  office,  not 
appointed  by  the  President,  we  hare  nothing 
to  say ;  we  leave  them  as  tb^  heretofore  hav« 
been.  I  submit  to  Seoatom  that  this  is  tbe 
natural,  and,  having  regard  to  the  chaiaoter  of 
these  officers,  the  necessary  conclusion,  that 
the  tenure  of  the  office  of  a  Secretary  here  de- 
scribed is  a  teuare  during  the  term  of  sarrice 
of  tbe  President  by  whom  he  was  appointed; 
that  it  was  aot  the  intention  of-  Congress  to 
compel  a  President  of  the  United  States  to 
contuiae  in  office  a  Seccetaty  not  appointed 
by  himselC 

We  have,  however,  fortonately^  not  only  the 
means  of  interpreting  this  law  which  I  nave 
alluded  to,  namelry,  we  languagie  of  tbe  act, 
the  evident  character  and  purpose  of  tbe  act, 
but  we  have  dedsive  evidence  of  what  was  in- 
tended and  understood  to  be  the  meaning  and 
efTect  of  this  law  in  each  branch  of  Congress 
at  the  time  when  it  was  passed.  In  order  to 
make  this  more  apparent  aad  its  just  weight 
more  evident  allow  me  to  state,  what  is  verv 
£uniliai,  no  doabt,  to  Senators,  but  whidk  I 
wish  to  recall  to  their  minds,  tbe  histoid  oTthia 
proviso,  this  exeeptioo. 

The  bill,  as  Senators  will  recollect,  originally 
excluded  these  qfficers  altocntber.  It  made  no 
attempt,  indeed  it  rdected  all  attempts,  to  pre- 
scribe a  tenure  of  office  for  them,  as  inappro- 
priate to  the  necessitiiea  of  tbe  Government. 
So  the  bill  went  to  the  House  of  Representa- 
tives. It  was  there  amended  by  putting  the 
Secretaries  on  the  same  footing  as  all  other 
dvil  officers  appointed  with  tbe  advice  and 
consent  of  the  Senate,*  and,  thus  amended, 
came  back  to  this  body.  This  body  disagreed 
to  the  amendment  Thereupon  a  committee 
pf  conference  was  ^woiated,  and  that  com- 
mittee,  on  the  part  of  the  House,  bod  for  ite 
chairman  Hon.  Mr.  Schkkck,  of  Ohio,  ana 
on  the  part  of  this  body  Hon.  Mr.  Wiixiahs, 
of  .Oregon,  and  Hon.  Mr.  Sheomav,  of  Obio. 
The  committee  of  couference  came  to  an  agree- 
ment to  alter  the  bill  by  striking  these  Secre- 
taries out  of  the  body  of  the  bill  and  inserting 
them  in  the  proviso  containing  the  matter  now 
under  consideration.  Of  course  when  (his 
report  was  made  to  the  Hou^e  of  Representa- 
tives and  to  this  body  it  was  incumbent  on  the 
oommiuee  charged  with  looking  after  its  iaten- 
tioae  and  estimates  of  tbe  paUtc  neoeestiestn 
reference  to  that  conference — it  was  expected 
that  they  would  explain  what  had  been  agreed 
to,  with  a  view  that  the  body  itself,  thns  under- 
stending  what  had  been  agreed  to  be  done, 
could  proceed  to  act  intelligently  on  the  matter* 

Now,  I  wish  to  read  to  the  SenoAethe  «k- 

planatien  given  by  Hon.  Mr.  Schenck,  tbe 

chairman  of  this  eon^ateooe  oa  tbe  pact  of  ihe 

House,  wbea  ke  nMule  kisreiMrt  to  the  House 

ccmoecaing  this  proviso.     Aner  the  reading  qf 

the  rep(»t,  Mr.  Schehok  said  1 

'  I  preposa  to  dem^ail  tbe  previoas.queatioa  span 
. .! f, Ttethojcportof  tl^ecomout- 


tha  question  of  s 

teeorconfcronoe.   But  before  doing  so,  1  wiliazpi: 

to  the  Iloase  the  oonditlen  of  tho  bill  andthedeeis- 


asr«euiKl 

e.   Botoc 


!•■  of  theeoBfereao*  eotai^iiCae  apoo  it.  It  wiH  be 
fememkered  that  bythebiU  as  it  passed  the  Snaats 
it  was  provided  that  tbe  concnrrchce  of.the  Senatia 
should  be  required  in  all  removnlsfroinoffico,  exeept 
ia  theeaseet  theheadsof  Departuonts.  TheHonse 
amended  tbe  bill  of  the  Senate  so  as  to  extend  this 
requirement  tu  tho  hoods  ot  Departments  s*  well  as 
to  other  ofiieere. 

"The  committee  of  conference  have  agreed  that  tint 
Senate  shall  accept  tho  amendmait  of  the  Uaaas. 
But,  inasmuch  as  tnisirould  compel  the  President  te 
keep  aroond  bim  heads  of  Departments  ontfl  CK% 
end  of  his  term,  who  would  bold  over  teaaelkar  tam^ 
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%  U0VB  uiVMlw  WW  iBlrio  tr  ttlfMi  ft  fUflUur  mmii4* 
mmtM  addadto  lUtiMntioa  <pf  tbe  bilU  m  UwI  tte 
term  of  omc6  of  the  Uoads  of  Departments  shall  ex- 
pire with  the  term  of  the  President  who  appointed 


Dee  of  the  heads  of  Departments  shall  oz- 

aire  wltB  the  term  of  the  President  who  appointed 
lem.  allowtop   those  beads  of  Deipartaaonts  one 


noBth  loncor,  in  whicb.io  esae  of  death  ««oUaarwu«, 
other  beads  of  DeDartments  con  bo  namod,  This  is 
the  whole  efTcct  of  the  proposition  reported  by  the 
eomnitttee  ef  eonrerenee;  it  is,  in  fs<rt,  an  aeceptanee 
by  UtoS^nateof  tiieMaitiontakaniw  tbcHouM."— 
Cb»gre»nonat  Olobt,  Xturt^-Kiuth  Consress,  second 
session,  p.  1340. 

Then  a  qaetdon  was  aslfed,  wliether  it  would 

^be  necessary  that  the  Senate  should  concur  in 

all  other  appointments,  (tc;  lu  lepl/  to  which 

Mr.  ScHEVCK  said: 

"ThMi8tb«ea8*.   Bnttkeir  iwms  of  olBc»"— 

That  is,  the  S«er«tari«8'  tettaa  of  offic*~- 

"an  Hmited,  as  tker  are  net  b<>w  limited  M9  law, 
aetbst  thar  expi^  wills  tlM  tana  «f  aecTiM  of  tite 
nesident  who  appoints  them,  and  one  month  after, 
in  case  of  death  or  other  accident,  nntll  othoni  can  be 
(iibstitated  for  them  by  the  ioeemioc  President.''— 

AU«w  aae  to  r^ckt  that  Maleacsi 

"Thegr  expire  with  the  tena-ef  aerr<«e«fthePNe- 
ideat  who  aMoiala  tfaam,  mmI  oae  nMwth  «&aE,  in 
ease  of  death  or  other  acciaeat," 

Id  this  bodj,  on  the  copoct  beioc  made,  the 
efaairaian,  Boa.  Mr.  WiuuAMa,  made  aa  qz- 
plaoation.  That  Mqtlanation  was  in  gtUbfitance 
the  Bame  aa  that  nade  by  Mr.  Sohknck  in  the 
Hoaae,  and  thereapo*  a  c«»(uiderable  debate 
sprang  up,  which  waa  not  the  oaae  in  the 
House,  for  this  esfilADatioB  af  Mr.  Scbbkok 
was  a4iceptad  by  th«  HoHM as  oorreoUaod  on- 
^uastionaUy  was  aotad  apon  by  the  House  aa 
firing  the  tms  aenee,  fOBoaing,  and  efli«a  of 
this  biU.  la  thia  body,  ••  I  bar«  said,  a  coa- 
aidetahlftdebateapMHig  up.  It  would  taka  too 
much  of  yau  tima  aad  tioe  moch  of  ny  strength 
to  uadertake  to.iaad  this  debate,  aad  there  is 
not  a  great  deal  of  ifc  which  I  can  select  so  as 
to  present  it  fai4y  asd  ioteliigiblT  without 
reading  the  aooani(>aoyiDg  parta ;  but  I  think 
the  whole  of  it  may  iairly  d»  samined  up  in 
this  statement:  tltat  it  was  chained  by  one  of 
the  boBOcable  Senators  from  Wisoooaia  that 
it  was  (he  intaation  of  those  who  ikvored  this 
bill  to  keep  ia  office  Mjt.  Staotoo  aad  certain 
other  Secretaries,.  That  was  directly  net  by 
the  honorable  Seoatcr  &oni  Ohio,  one  of  the 
membeia  of  the  ooatnittee  of  ooaiJereBce,  by 
this  statement: 

"  I  do  Bot  ofldsntand  tiie  loaio  of  tlie  Senator  from 
'Wisconsin.  Uefirstottributes  a  purposoto  the  com- 
mittee of  conference  tvbich  I  say  Is  not  true.  I  say 
that  the  Senate  barre  net  legislated  with  a  View  to 
maj  persoaa  or  ao^  Preeident,  ao4  th«r«fore.he 
menoes  0/  auertms  wbat  12  not  true.    We  d 


menoes  0/  auertins  wtwt  is  not  true.  We  donot 
ledslato  u>  order  to  Itoep  !n  the  Secretary  of  nor, 
tlie  Beeretary  of  the  Navy,  or  the  Secretory  m 


ilato  u>  order  to  Vec] 
Beeretary  of  the 

State."— iM(i.,  D.  ma. 

Tbtn  a  eonversation  atme  betweon  the  h«a- 
orable  Senator  front  Ohio  and  another  honor- 
•Me  Senator,  and  the  honombia  8«oator  from 
<Hiio  coiitiaited  thns:  - 

"That  the  Senate  bsd'no  such  vnrposeis  shown  by 
ItseotatwieetomaJiettilaeKceptton.  Tbatthispre- 
TisiondoMaot  apply  to  i^e  present  ease  iasbovnliy 
thejact  that  its  langi\a««  13  so  fr%med  as  not  to  apply 


tne  fact  tnat  its  language  13  so  iropieu  as  not  to  apply 
to  the  present  Preerident.  The  Senator  shows  that 
IrimBsl^  aad  ar^oes  tralgr  that  it  weald  net  piwcat 
" — n'wentPresidentireiareiDeTiBgtheSeeretary  ef 
,  the  Secretary  of  the  Havy,  and  the  Secretary  of 
9.    And  !f  I  snppoeed  that  either  of  these  gen- 


Bute. 

ttemea  wasao  wanting 

boU  his  place- alter  the  politest  intimatioa  by  the 

President  of  the  United  Slates  that  his  services  were 

Bo  hnic<er  needed,  I  certainly,  as  a  Henotor,  wonM 

eoaeeat  toJus  raaoral  art  anr  time,  and  le  weaM  we 

tlf'—JltU,,  p.  1516. 

I  read  this,  Saaators,  aet  aa  expreesiag  the 
0|uuioB  of  an  iodiTidaal  Senator  coaoemiag 
the  meaaing  of  a  law  which  was  aader  dis- 
aissioo.  and  was  aboat  to  pass  into  h^slation. 
I  read  it  as  the  laport ;  for  it  ie  that  in  affeat— 
the  explsuiafioh,  catbec,  of  the  nqpact  af  the 
eoDiBii-.t0e  <rf  conference  appointed  by  this 
body  ta  see  whether  this  body  oooldagwawilli 
tiM  iloose  of  Kepreaantatives  in  the  fMnaC  of 
this  bill,  -which  committee  cam*  baick  heee 
with  a  >raortJtbat.a  certain  alteration  had  been 
Blade  ana  agreed  npoa  by  the  committee  of 
eonfereoee,  and  that  its  effect  was  what  is 
abore  stated.  And  now  I  ask  the  Senate, 
looking  at  tha  langnage  of  this  law,  looking  at 
its  purpose,  loolungattheeireamstancesuader 
which  It  WM  paaeeil,  the  aMaaiag  tbas  attached 


to  it  hf  each  «f  tt»  bodies -wfairii  aonaeMted  4a 

it,  «listh«r  it  b  iiossible  to  hold  that  Mr.  Stan- 
ton'seaee  is  within  the  soope  of  that  tenure-^ 
ofloa  act?    I  submit  it  is  not  possible. 

I  BOW  retam  to  the  allegations  ia  this  first 
aiti^ ;  an<l  the  first  alla^ation,  as  Senators 
will  remember,  is  that  the  issaing  of  the  order 
which  is  set  ont  in  the  article  was  a  violatioB 
«f  theteBnr»«f-ctfcaBCt.  Itisperfeetlyolear 
that  that  ia  not  traa^  Tha  teau>e-of-«fioe  act 
ia  its  sixth  aactioa  enacts  "tiiat  avsryramovtU, 
af>pointnieBt,  or  ampioyment,  bmIo,  haid,  or 
exetciaed,  contrary  to  tha  prcmsiaas  of  this 
act, "  4bc. ,  riMll  be  Meaie4  a  highausdeaiaswoi!. 
"  Bvety  temettat  eoatiary  to  weyfovimeos  of 
this  act"  In  the  61st  piaea  bo  iwaoval  has 
taken  plaee.  They  set  oat  aa  oedcr.*  If  Mr. 
StBHtoa  had  obeyed  that  order  there  would 
hara  bean  a  ramvral  f  hat,  inaamaah  as  Mr. 
Stanton  disobeyed  that  order,  there  was  no 
laaoval.  So  it  is  qnite  clear  tltat,  k>^iDg  to 
this  sixth  section  of  tha  act,  they  have  made 
oat  ao  oase  ef  aremoval  within  itsteraia ;  and, 
therefore,  no  case  of  violation  of  tl>«  act  by  a 
re»»ral.  Bat  it  mnst  not  only  b«  a  reaMval, 
it  most  bo  "oontrary  to  the  provisions  of  this 
act;"  and,  therefore,  if  yon  ccold  hold  the 
order  to  be  in  effect  a  reaaoiral,  anless  Mr. 
Steiitea'a  case  was  within  this  act,  anleas  this 
act  gave  Mr.  Staotoo  a  tenure  of  office  and  pro- 
tected it,  of  course  the  recaoval,  even  if  it  hcul 
beea  aetiml  iastead  of  attempted  merely,  would 
net  ha«e  been  "oootrarv  to. the  prorisieaa  of 
tha  act,"  for  the  act  had  nothia^  todo  with  it. 

Bat  tiiis  article)  as  Senators  will  pemeive  on 
loaking  at  it,  does  not  allege  simply  that  the 
order  tor  the  reaioval  of  Mr.  Slaaton  was  a 
violatian  of  the  tcBare-o^office  aot.  The  hon- 
orable Houae  af  Bftpreaeatativcs  have  not,  by 
this  Mtiole,  attempted  to  eceet  a  mistake  into 
a  crime..  I  have  been  argoiag  to  ^on  at  con- 
sidecable  length,  Jio  doubt  trying  your  patience 
thereby,  the  coastraotion  of  Uiat  tenare-of- 
offiea  law.  I  have  a  clear  idea  of  what  its 
coBstraction  oncht  to  be.  Senators,  mtxn  or 
less  of  them  whohave  Usteaed  to  aie,  may  haven 
different  view  of  its  eenstmctioB,  Igat  1  think 
they  will  ia  all  candor  admit 'tliat  there  is  a 
qaeetioB  of  constraetioa ;  there  ia  a  qaeetion 
what  the  meaning  of  this  law  was;  a  qaestion 
whether  it  was  applioi^le  to  Mr.  Steoton's 
ease ;  a  very  honest  and  solid  oaestien  which 
any  ssan  coold  entertain,  and  uieNfore  I  re- 
peat it  is  impoctant  to  observe  that  the  honor- 
able House  of  E^reseatatives  have  not,  i^ 
this  article,  endeavored  to  charge  the  Prem- 
dant  with  a  high  misdemeanor  beeanse  he  had 
haeo  honestly  mistaken  ia  constivingthat  law. 
They  go  forther  and  take  the  necessary  step. 
They  charge  him  with  intentienaUy  miaeoa- 
struing  it;  they  say,  "  Which  order  was  un- 
lawfeUy  issued  with  intention  then  and  there 
to  violato  said  act"  80  that,  in  order  to 
maintain  the  substance  of  this  arUcdOr  withoat 
which  it  was  not  designed  by  the  House  of 
Representatives  to  stand  and  cannot  stand,  it 
is  necessary  for  them  to  show  that  the  Preai- 
deot  willfolly  tnisconstraed  this  law;  thathav- 
inc  reason  to  believe  and  actually  bdieviog, 
after  the  use  of  due  inqsiry,  that-Mr.  Stanton's 
oase  was  within  the  kw,  bis  acted  aa  if  it  was 
not  within  the  low.  That  ia  tb»  aubstaoea  «f 
tha  choirs. 

What  IS  the  proof  in  saaaortef  that  aUega- 
lioh  ofiered  by  the  hoaorable  Managers?  Sen- 
atoEB  most  uadoabtedly  be  faaailiar  with  the 
fact  that  the  offioe  of  Premdent  of  the  United 
States,  as  well  as  mao^  other oxeoative  offices, 
and  to  some  extent  legislative  offices,  caUvpon 
those  who  hold  them  for  the  exercise  of  judr- 
meat  aad  slfill  ia  the  cenatraetioa  and  appfi- 
catioo  of  laws.  It  is  true  that  the  strictly  judi- 
cial power  of  the  country,  teehnicaBf  spiking, 
is  vested  ia  the  Supreme  Cohrt  and  such  iuK- 
rior  ooarta  as  Congress  from  time  to  time  have 
established  or  may  establish.  But  there  is  a 
great  mass  of  work  to  be  performed  by  execu- 
tive officers  in  the  discharge  of  their  dstiss, 
which  ia  of  a  juditoal  duuracter.  'Pake,  ibr 
instanee,  all  that  is  done  in  the  auditii^  of 
1  aeooBBts;  thai  ie  judicial  whether  it  be  doifo 


hf  amamdltar  «r  a  lanniirnlkr.  «r  vfaatlnr  it 
he  dona  by  a  chaaoeller ;  aad  the  woric  has  tha 
same  cbMaotec  whether  done  by  one  or  by  the 
other.  They  mnst  construe  <aiul  ^i^y  the 
laws;  theymostinvestigateaBd ascertain  facts: 
they  most  ooiae  to  some  reaalts  cae^ioaadea 
of  the  lawandofthe&cts. 

Now,  this  class,  of  duties  the.Presideiit  of 
ti»  TJnitod  States  hat  to  fmtttm.  A  case  is 
faroocfht  hefofe  him,  whin,  in  his  jadgmeot, 
calls  for  action;  hw  first  inquiry  imwt  be,  what 
is  the  law  «a  the  subject?  lie  enoenaters, 
sasong  ether  thia^,  this  teDuc»<«f>office  law 
in  the  eoaise  of  his  ioqairy.  Hia  first  duto  is 
to  coBstme  tlia*  law  }  toseewlHtherit  app&es 
to  the  case;  to  usa,  of  oonne,  in'daing8o,all 
those  Bwans  and  ap|diaacea  which  the  Ooasti- 
tution  and  the  laws  of  the  conntry  hare  put  into 
hia  hands  to  enable  him  to  come  to  a  correct 
decision.  &itafUr  all,  he  mast  decide  inarder 
either  to  act  or  to  remda  fism  action. 

That  prooeea  the  Pneeident  in  this  case  was 
obliged  to  go  through,  aad  did  go  through ;  and 
hooaoae  to  the  eoncUision  that  the  uaseafMjt. 
Stanton  was  not  within  this  law.  He  came  to 
that  condusien,  not  mareiy  by  an  ecamination 
of  this  law  hiawelf,  bat  fay  tesortiag  to  the  ad- 
vtoewhidithe€«ngtitntioa8ndlawsofdteoana> 
try  enable  him  to  call  for  to  assiathhn  in  ooaa- 
ing  to  a  correct  eendasion.  Having  done  so, 
are  the  Seaato  prepared  to  say  ihat  the  oenciu- 
aion  he  reachsa  mnst  have  been«  willlhl  mie- 
eo(istrmAio»>-so  wiiUiil,  so  wrong,  that  it  can 
justly  and  properfy,  and  ibr  the  purpose  of 
this  proseeation,  etteeUvely  be  termed  a  high 
misdemeanor?  Howdoesthehtwiead?  What 
are  its  parposaa  and  oi^iects?  Howwasitun- 
deistood  hereatthetiBiawheaitwaByaased? 
Hew  is  it  possiUe  for  this  body  to  convict  the 
President  of  the  United  States  of  a  Ugh  mis- 
demeanor for  ooaatraii^  a  law  ae  those  who 
made  it  construed  it  ait  the  time  when  it  wos 
made? 

I  eubntit  to  the  Senatotiiat  thas  far  no  great 
advtwee  has  beee  made  tewaed  the  cone^sioa 
either'that  the  allegation  in  this  article  that 
thia  ordnr  was  a  violation  of  the  temwe^ot- 
oflMoaetis  trae,  or  that  there  was  an  intent  on 
Ae  part  of  the  P>amieat  thas  to  viohrte  it. 
Aad  although  we  hare  aot  yet  gona  over  all 
tlie  allegations  in  (his  article,  we  have  mot  its 
"head  and  front,"  and  what  remains  wiU  he 
found  to  beaothiug  butincideQtaland  circum- 
stantial, and  not  the  jnincipalaalneot.  If  Mr. 
StantUL  was  not  witnia  this  act,  if  he  held  the 
<d£eeof  Secretaryforthe  Departmeatef  War  at 
tha  pleaaure  «f  PrcDwiont  J«hnmB  as  he  held 
it  at  the  plBaance  af  Prendent  Lincota,  if  he 
was  bound  by  law  to  obey  that  order  which  was 
given  to  him,  and  qntt  the  place  inetead  of 
being  suataiBed'  bv  law  in  rcsistia^  that  order,  I 
think  tha  honoraiele  Managers  will  find  it  ex- 
tremely difficult  to  oonstTMt  ont  «t  the  broken  ' 
firagmeato  of  tUs  Mtioie  anf  thing  which  will 
amoant  to  a  high  misdemeanor.  What  are 
they?  The^  are,  ia  the  first  place,  that  the 
President  did  vtolalei.  and  intended  to  violato, 
the  Constitntien  (rf  the  United  States  by  eiv- 
iag  this  ordes.  Whv  T.  Tbcy  say,  as  I  anier- 
stand  it,  becanae  the  order  of  removal  was 
made  during  the  session  -of  the  Senate;  that 
for  that  rsaaen  thaoichr  waa  wriolation  af  the 
Conetitntion  of  the  UnitoA  States. 

I  desire  to  be  anderateod  oa  this  •ubwot.  If 
I  can  make  my  oiwa  ideas  of  it  plain,  I  tliink 
aothiag  is  left  of  this  allegation.  In  the  first 
plnce,  the  case,  as  Senators  will  observe,  which 
»  now  under  ccnMidaratiea,  is  the  oase  of  a 
Secretary  of  War  holding  during  Ae  pleasure 
of  the  President  hy  Ae  terms  of  his  commis- 
sion; holding  under  As  aet  of  1789,  which 
created  Aat  Depsa-taHnt,  wUah,  ahbough  it 
«k>e8  not  afoot  to  coofitf  on  the  Presideat  tl>e 
power  to  remov«  Ae  Seorelary,  does  dearly 
imply  that  he  has  that  power  hy  making  a  pro- 
vision for  what  shall  happen  h>  case  be  exer- 
cises it.  That  is  Ae  case  which  is  «nder  con- 
sideitation,  and  the  question  is  Ais :  whether 
nader  Ae  law  of  1780  aad  Ae  tennra  of  office 
created  by  Aat  law,  designedly  created 
that  lMr,«fiar  tha  gmsUi  debate  of  1789,  «i 
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wWtbar  vnder  •  eoaMMMD  wUeh  egnferaui 
to  U,  Wiynff  dariag  the  pleaaoM  of  tke  Pres- 
ident, the  PresMleDt  could  remove  sach  a 
SecretMy  duriag  the  sessioii  of  the  Senate. 
Why  not?  Certainly  there  is  noting  in  the 
Constitolion  of  the  United  States  to  prohibit 
it.  The  Constitution  baa  made  two  distinct 
proTisions  fof  filling  offices.  One  is  by  nom- 
ination to  the  Senate  and  confirmation  by  thera 
and  a  commismon  by  the  President  upon  that 
confirmation.  TheotheriabycoBHDiMioningan 
officer  when  a  vacanqr  happens  dnriBg  a  recess 
of  the  Senate.  Bat  the  qaestion  now  before 
yon  is  not  a  question  how  vacaneies  shall  be 
filled ;  that  the  Constitution  has  tiras  provided 
for ;  it  is  a  <]ne8tion  bow  they  may  be  created 
and  when  they  may  be  created — a  totally  dis- 
tinct question. 

Whatever  may  be  thouriit  of  the  aonndneas 
of  the  conclnsion  arrived  at  npOB  the  gireat 
debate  in  1789  oonceraing  the  tannie  of  office, 
or  coaoerning  the  power  <u  removal  from  office, 
no  one,  I  suppose,  will  question  that  a  conclu- 
sion was  arrived  at ;  and  that  conclnsion  was 
that  the  Constitution  had  lodged  with  the  Pres- 
ident the  power  of  removal  from  office  inde- 
pendently of  the  Senate.  Thia  mav  be  a  de- 
ciuon  proper  to  be  reversed ;  it  may  have  been 
now  revened ;  c^  that  I  say  nothing  at  present ; 
bat  that  it  was  made,  and  that  the  legislation 
of  Congress  in  1789  and  so  on  down  during 
the  whole  period  of  legislation  to  1867  pro- 
ceeded upon  the  assumption,  express  or  im- 
plied, that  that  decision  had  been  made,  nobody 
who  nnderetands  the  history  of  the  legislation 
of  the  cooatr^  will  dany. 

Consider,  if  you  please,  what  this  decision 
was.  It  was  that  tne  Constitution  had  lodged 
this  powei  in  the  President ;  that  he  alone  was 
to  exercise  it;  that  the  Soiate  had  not  and 
could  not  have  aay  control  whatever  over  it. 
If  that  be  so,  of  what  materiality  is  it  whether 
the  Senate  is  in  session  or  not  1  If  the  Sen- 
ate is  not  ia  session,  and  the  President  has 
thia  power,  a  vacancy  is  ore^ed,  aad  the  Con- 
alitution  has  made  provision  for  filling  that 
▼aoancy  by  commission  until  the  end  of  the 
next  sesekto  of  the  Senate.  If  the  Senate  is 
in  session,  then  the  Constitution  has  made 

E revision  io€  filling  a  vacancy  which  ia  created 
y  a  Bomiaatien.  to  the  Senate ;  and  the  laws 
<^  the  country,  as  I  am  {wesently  going  to  show 
yon  somewhat  in  detail,  have  UMfle  provisions 
for  fining  it  ad  interim  without  any  nomina- 
tion, if  the  President  is  not  prepared  to  make 
a  nomination  at  the  moment  when  he  finds  the 
pnblic  service  requires  the  removal  of  an  officer, 
iao  that  if  this  M  a  case  within  the  scope  of 
the  decision  made  by  Congress  in  1789,  and 
within  the  scope  of  the  testation  which  fol- 
lowed  upon  that  decision,  it  is  a  case  where, 
either  by  foree  of  the  Constitution  the  Presi- 
dent had  the  power  of  removal  withoot  coa- 
snltittg  the  Senate,  or  else  the  legislatioa  of 
Congress  bad  given  it  to  him ;  and  either  way 
neither  the  Constitution  nor  the  legislation  of 
Congress  had  made  it  incumbent  on  him  to 
consult  the  Senate  on  the  subject. 

I  submit,  then,  that  ifyou  look  at  this  matter 
of  Mr.  Stanton's  removal  joal  as  it  stands  on 
the  decision  ia  1789  or  on  the  lej^islation  of 
Congteas  fitHowiag  upon  that  decision,  and  in 
accordance  with  which  are  the  terms  of  the 
commission  nader  which  Mr.  Stanton  held 
office,  you  must  eome  to  the  conclnsion,  with- 
out any  further  evidenoe  on  the  subject,  that 
the  Senate  hud  nothing  whatever  to  do  with 
the  removal  of  Mr.  Stanton,  eKher  to  advise 
for  it  or  to  advise  against  it ;  that  it  came  either 
under  the  constitutional  power  of  the  Presi- 
dent as  it  had  been  interpreted  in  1789  or  it 
came  under  the  grant  made  by  the  Legislatnre 
to  the  Piwident  in  regard  to  all  those  Secre- 
taries not  inchadcd  within  the  teaure-of-offioe 
bill.  This,  however,  does  not  rest  simply  upon 
this  application  of  the  Constitalion  and  of  the 
legislation  of  Congress.  There  has  been,  and 
wu  shall  bring  it  before  you,  a  practice  by  the 
Governnent,  going  back  to  a  very  early  day, 
and  coming  down  to  a  recent  period,  for  the 
President  to  maha  removals  from  office  whan 


th«  case  eaUed  for  them,  with»at  regard  to 
the  £w3t  whether  the  Senate  was  in  seseioa  or 
not.  The  instances,  of  course,  would  not  be 
numerous.  If  the  Senate  was  in  secnon  the 
President  would  send  a  nomination  to  the 
Senate  saying,  "A  B  in  place  of  C  S,  re- 
moved ;"  but  then  there  were  occasions,  not 
frequent,  I  agree,  but  there  were  occasions, 
as  yon  will  see  might  naturally  happen,  when 
the  President,  perhaps,  had  not  had  time  to 
select  a  person  whom  he  would  nominate,  aad 
when  he  could  not  trust  the  officer  then  in 
possessioo  of  the  office  to  continue  in  it,  when 
It  was  necessary  for  him  by  a  special  order  to 
remove  him  from  the  office  wholly  independent 
of  any  nominatioB  sent  ia  to  the  Senate.  Let 
me  bri^  before  yonr  oooaideration  for  a  mo- 
ment a  very  striking  case  which  happened 
recently  enough  to  be  within  the  knowledge  of 
many  of  yon.  VVe  were  on  the  eve  of  a  civil  war ; 
the  War  Department  was  in  the  hands  of  a  man 
who  was  disloyal  and  unfaithful  to  hia  trust ; 
bis  chief  derk  who,  on  his  removal  or  resig- 
nation, would  come  into  the  place,  was  believed 
to  be  in  the  same  category  with  his  mastw. 
Under  those  circumstances  the  President  of 
tlie  United  States  said  to  Mr.  Floyd,  "  I  must 
have  posaesuoa  of  this  office;"  and  Mr.  Floyd 
had  too  much  good  sense  or  good  maaaera  or 
something  else  to  do  anything  but  resign ;  and 
instantly  the  PreaideBtpat  into  the  pU«e  Gen- 
eral HoU,  the  Postmaster  General  of  the  United 
States  at  the  time,  without  the  defaky  of  aa  hoar. 
It  was  a  time  when  a  delay  of  twenty- four  hours 
might  have  been  of  vast  practical  consequence 
to  the  countrv.  There  are  cUasei  of  cases 
arising  in  all  the  Departments  of  that  charac- 
ter foflowed  by  that  action ;  and  we  shall  bring 
before  you  evidence  ahowtng  what  those  oases 
have  been,  so  that  it  will  appear  that  so  long 
as  officers  held  at  the  pleasure  of  the  Prendeat 
and  wholly  independent  of  the  adviee  which  he 
might  receive  in  regard  to  their  removal  from 
the  Senate,  so  long,  whenever  there  was  an 
occasion,  the  President  need  thepower,  whether 
the  Senate  was  in  sassioa  or  not. 

I  have  now  rone  over,  Senators,  the  con- 
siderations which  seem  to  me  to  be  applicable 
to  the  teanre-of-office  bill,  and  to  this  allega- 
tion which  is  made  that  the^  President  know- 
ingly violated  the  Coastitntioo  of  the  United 
States  ia  the  order  for  die  removal  of  Mr. 
Stanton  from  office  while  die  Senate  was  in 
session ;  and  the  counsel  for  the  Preudent  feel 
that  it  is  not  easential  to  his  vindication  from 
this  charge  to  go  further  upon  this  subject. 
Nevertheless,  there  is  a  broader  view  of  this 
matter,  which  is  an  actual  part  of  the  case,  aad 
it  is  due  to  the  President  tt  should  be  brought 
before  yoa,  that  I  now  propose  to  open  to  your 
consideration. 

The  Constitution  requires  the  President  of 
the  United  States  to  take  care  that  the  laws 
be  faithfully  executed.  It  also  requires  of 
him,  as  a  qualification  for  his  office,  to  swear 
that  he  will  faithfully  execute  the  laws,  and 
that,  to  the  beat  of  his  ability,  he  will  pre- 
serve, protect,  aad  defend  the  Constitution  of 
the  United  States.  I  suppose  eve^  one  will 
agree  that  so  long  as  the  President  of  the  Uni- 
ted States,  in  good  faith,  is  endeavoring  to 
take  eace  that  the  laws  be  faithfolly  executed, 
and  in  good  faith  and  to  the  best  of  his  ability 
is  preserving,  protecting,  aad  defending  the 
Constitution  of  the  Umted  States,  although  he 
may  be  making  mistakes,  he  is  not  committing 
high  crimes  or  misdemeanors. 

in  the  execution  of  these  duties  the  Presi- 
dent found,  for  reasons  which  it  is  not  my 
province  at  this  time  to  enter  upon,  but  which 
will  be  exhibited  to  you  hereaner,  that  it  was 
impossible  to  allow  Mr.  Stanton  to  contiane  to 
hoU  the  office  of  one  of  his  advisers,  and  to  be 
responsible  for  his  conduct  in  the  manner  he 
was  required  by  the  Conatitntion  aad  laws  to 
be  responsible,  any  longer.  This  was  inUmated 
to  Mr.  Stanton,  and  did  not  produce  the  effect 
wbidi,  according  to  the  general  judgment  of 
well-informed  men,  sach  intimations  nsually 
produce.  Thereupon  the  President  first  sus: 
ponded  Mr.  Stanton  and  repocted  that  to  the 


Bwate.  Certain  proneediacs  took  plana  wUoh 
will  be  adverted  to  more  partieutarly  preaendj. 
They  resulted  in  the  return  of  Mr.  Stanton  to 
the  occupation  by  him  of  this  office.  Then  it 
became  necessary  for  the  President  to  con- 
sider, first,  whether  this  tenure-of-office  law 
applied  to  the  case  of  Mr.  Stanton ;  secondly, 
if  it  did  apply  to  the  case  of  Mr.  Stanton, 
whether  the  law  itself  was  the  law  of  the  land, 
or  was  merely  inoperative  because  it  exceeded 
the  constitutional  power  of  the  Legislature. 

I  am  aware  that  tt  is  asserted  to  oe  the  civil 
and  moral  duty  of  all  men  to  obey  those  laws 
which  have  been  passed  throngh  ail  the  forms 
of  leris^ion  until  they  shall  have  been  de- 
creed by  jadtdal  authotity  not  to  be  binding ; 
bat  this  is  too  broad  a  statement  of  th«  civil 
and  moral  duty  inonmbaot  either  upon  private 
citizens  or  public  officers.  If  this  is  the  meas- 
ure of  duty  there  never  could  be  a  judicial 
decision  that  a  law  is  unconstitutional,  inas- 
much as  it  is  oniv  by  disregarding  a  law  that 
any  question  can  be  raised  judicially  under  it, 
I  submit  to  Senators  that  not  only  ia  there 
no  such  rule  of  civil  or  moral  duty,  but  that  it 
may  be  and  has  been  a  high  and  patriotic  duty 
of  a  citiien  to  raise  a  question  whether  a  law 
is  within  the  Constitution  of  the  country. 
Will  any  man  question  the  patriotism  or  the 
propriety  of  John  Hampden's  a«t  wbea  he 
brought  the  quefstion  whether  "ship  money '' 
was  wiAin  die  Constitutiea  of  Eagfand  before 
the  courts  of  Engfamdt  Mot  only  is  there  no 
such  rule  inonmbeat  upon  private  citizeas 
whieh  forbids  them  to  raise  aucn  questions,  but, 
let  me  repeat,  there  may  be,  tw  there  not  unfre- 
quently  have  been,  iastanees  in  vrhich  the 
highest  patriotism  and  the  purest  civil  and 
moral  dnty  require  it  to  be  done.  Let  nae  ask 
any  one  of  yoa,  if  you  vrere  a  trustee  for  the 
rights  of  third  persons,  and  those  rights  of 
third  persons,  which  they  oould  not  defend 
themselves  hj  reason,  perhaps,  of  sex  or  age, 
should  be  attacked  by  an  unconstitotional  law, 
should  yoB  not  deem  it  to  be  your  sacred  duty 
to  resist  it  and  have  the  question  tried  ?  And 
if  a  private  trustee  may  be  su^eet  to  such  a 
dnty,  and  impelled  b^  it  to  such  action,  how  is 
it  possible  to  maintain  that  he  who  is  a  trustee 
for  the  people  of  powers  confided  to  him  for 
their  protection,  for  their  security,  for  their 
benefit,  may  not  ia  that  chaimcter  of  trustee 
defend  what  has  thus  been  confided  to  him  7 

Do  not  let  me  be  misunderstood  on  this 
subjeet.  I  am  not  intending  to  advance  upon 
or  occupy  any  extreme  ground,  because  no  such 
extreme  ground  has  been  advanced  upoii  or 
occupied  by  the  President  of  the  United 
States.  He  is  to  take  care  that  the  laws  are 
faithfully  execated.  When  a  law  has  been 
passed  Uirongh  theformsof  legislation;  eitfaor 
with  his  assent  or  without  bis  assent,  it  is  bis 
duty  to  see  that  that  law  is  faithfully  exeooted 
so  long  as  nothing  is  required  of  him  but  wiin- 
isterial  action.  Be  is  not  _to  erect  himself  into 
a  judicial  couit  and  decide  that  the  law  is 
nnoonstitational,  and  that  tlierefore  he  will  not 
execute  it ;  for,  if  that  were  done,  manifestly 
there  never  could  be  a  judicial  decision.  £te 
would  not  only  veto  a  law,  but  he  would  refoae 
all  action  nnder  the  law  after  it  had  been 
passed,  and  thus  prevent  any  judicial  decision 
from  being  made.  He  asserts  n«  such  power. 
He  has  no  such  idea  of  his  duty.  His  idea  of 
his  duty  is  that  if  a  law  is  passed  over  bis  veto 
which  he  brieves  to  be  uneonstitutioaal,  Mtd 
that  law  affiMsts  the  interests  of  third  peisoaa, 
those  whose  interests  are  affiscted  most  take 
care  of  them,  vindicate  them,  raise  questions 
oonoemiag  them,  if  they  should  8e  so  advised. 
If  such*  law  aieets  die  general  and  public 
interests  of  the  people  the  people  must  take 
care  at  the  polls  that  it  is  remedied  in  a  eowu*- 
tudomd  way. 

But  when.  Senators,  a  qasstion  ariaca 
whether  a  particular  law  hat  cot  off  a  povrer 
confided  to  him  by  the  people  throngh  tlra 
Constitution,  and  bis  alone  can  raise  that  ques- 
tion, and  he  alone  can  cause  a  judicial  decision 
to  come  between  the  two  branches  of  the  Oor- 
enuaent  to  say  which  of  them  is  right,  and  after 
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d«e  daliberatioB,  inA  the  kdvie*  of  tlMiee  who 
mre  bia  proper  adrisers,  he  tettle*  down  firmly 
upon  tbe  opinion  tkat  sach  is  the  character  of 
the  law,  it  remains  to  be  decided  by  you 
whether  there  is  any  Tiolatioii  of  bis  duty  when 
he  takes  tbe  needful  steps  to  raiiie  that  qoei- 
-  tion  and  bare  it  peacefully  decided. 

Where  shall  tbe  line  be  drawn?  Suppose  a 
law  should  provide  that  the  President  of  the 
United  States  should  not  make  a  treaty  with 
England  or  with  any  other  country  ?  It  would 
be  a  plain  infraction  of  his  constitntional 
power,  and  if  an  occasion  arose  when  such  a 
treaty  was  in  bia  jud^ent  expedient  and 
necessary  it  would  be  his  duty  to  make  it ;  and 
the  foot  that  it  should  be  declared  to  be  a  high 
misdameanor  if  he  made  it  would  no  more 
relieve  him  from  the  responsibility  of  acting 
through  tbe  fear  of  that  law  than  he  would  be 
relieved  of  that  responsibility  by  a  bribe  not 
to  act. 

Suppose  a  law  that  he  shall  not  be  Com- 
manaer-in-Chief  in  part  or  in  whole — a  plain 
case,  I  will  suppose,  of  an  infraction  of  that 
provision  of  the  Constitution  which  has  con- 
fided to  him  that  command ;  the  Constitution 
intending  that  the  head  of  all  the  military 
power  of  the  country  sboald  be  a  civil  magis- 
trate, to  the  end  that  the  law  may  always  be 
superior  to  arms.  Suppose  be  should  resist 
a  statute  of  that  kind  in  the  manner  I  have 
spoken  of  by  bringing  it  to  a  judicial  decision  7 

It  may  be  said  these  are  plain  cases  of  ex- 
press infractions  of  the  Constitution;  bat  what 
IS  the  difference  between  a  power  conferred 
npon  tbe  Prendent  by  the  express  words  of 
the  Constitution  and  a  power  conferred  upon 
the  President  by  a  clear  and  safficient  impli- 
cation in  the  Constitution?  Where  does  tbe 
power  to  make  banks  come  from  ?  Where  does 
the  power  come  from  to  limit  Congress  in  as-- 
signing  original  jurisdiction  to  the  ^preme 
Court  of  the  United  States,  one  of  the  cases 
referred  to  the  other  day?  Where  do  a  mul- 
titude of  powers  upon  which  Congress  acts 
cume  from  in  the  Consdtation  except  by  fair 
implications?  Whence  do  yon  derive  the 
power,  while  yon  are  limiting  the  tenure  of 
office,  to  confer  on  the  Senate  the  right  to  pre- 
vent removals  without  their  consent?  Is  that 
expressly  given  in  the  Constitution,  or  iii  it  an 
implication  which  is  made  from  some  of  its 
provisions  7 

I  submit  it  is  impossible  to  draw  any  line  of 
duty  for  the  President  simply  because  a  power 
is  derived  from  an  implication  in  the  Consti- 
tution instead  of  from  an  express  provision. 
One  thing  unquestionably  is  to  be  expected  of 
tbe  President  on  all  such  occasions,  that  is,  that 
he  should  carefully  consider  the  question  ;  that 
he  should  ascertain  that  it  necessarily  arises ; 
that  he  sboald  be  of  opinion  that  it  is  necessary 
to  tbe  public  service  that  it  sboald  be  decided ; 
tliat  he  should  take  all  competent  and  proper 
advice  on  the  subject.  When  be  has  done  all 
this,  if  he  finds  that  he  cannot  allow  tbe  law  to 
operate  in  the  particalarcase  without  abandon- 
ing a  power  which  he  believes  has  been  confided 
to  him  by  tbe  people,  it  is  his  solemn  conviction 
that  it  is  bia  dubr  to  assert  the  power  and  obtain 
a  jndieial  decision  thereon.  And  although  be 
does  not  perceive,  nor  do  his  counsel  perceive, 
that  it  is  essential  to  his  defense  in  this  ease  to 
maintain  this  part  of  the  argument,  neverthe- 
less, if  this  tribunal  shonld  be  of  that  opinion, 
then  before  this  tribunal,  before  all  the  people 
of  the  United  States,  and  before  the  civilised 
world,  he  asserts  tbe  truth  of  this  position. 

I  am  compelled  now  to  ask  your  attention, 
quite  briefly^  however,  to  some  considerations 
which  weighed  upon  the  mind  of  the  Presi- 
dent and  led  him  to  the  conclusion  that  this 
was  oue  of  the  powers  of  bis  office  which  it 
was  bis  duty,  in  the  manner  I  have  indicated, 
to  endeavor  to  preserve. 

The  question  whether  the  Constitution  has 
lodged  tbe  power  of  removal  with  the  Presi- 
dent alone,  with  the  President  and  Senate,  or 
left  it  to  Congress  to  be  determined  at  its  will 
in  fixing  tbe  tenure  of  offices,  was,  as  all  Sen- 
atoH  know,  debated  in  1789  with  sorpassing 


abHi^jMd  knowledge  of  the  firame  and  neees-JMBlBUbt  «f  Iralentlaterefti,  sad  by 
sities  of  our  Oovemment.  ^fST"""'*  °f  wp^llias  tbe  croaiMla  of  ai 


Now,  it  is  a  rule  long  settled,  existing,  I  sup' 
pose,  in  all  civilized  countries,  certainly  in 
every  system  of  law  that  I  have  any  acquaint- 
ance with,  that  a  contemporary  exposition  of 
a  law  made  by  those  who  were  competent  to 
give  it  a  construction  is  of  very  great  weight ; 
and  that  when  such  contemporary  exposition 
has  been  made  of  a  law,  and  it  has  been  followed 
by  an  actual  and  practical  construction  in  ac- 
cordance with  that  contemporary  exposition, 
continued  daring  a  long  period  of  titee  and 
applied  to  great  numbers  of  cases,  it  is  after- 
ward too  late  to  call  in  question  the  correctness 
of  saeh  a  construction.  The  rule  is  laid  down, 
in  the  quaint  language  of  Lord  Coke,  in  this 
form: 

"Oraat  regard  oniht.  in  eonstmlBC  a  law,  to  bo 
paid  to  the  conatruolion  whioh  the  saset  who  lived 
about  the  time  or  aoon  uRer  it  naa  muaeputuipon  it, 
becaiue  they  were  best  able  to  judite  of  the  inten- 
tion of  the  makers  at  tbe  time  when  the  law  wa« 
made.  CotUemporauiatxixtnlioft/ortitnmainUgtm." 

I  desire  to  bring  before  the  Senate  in  this 
connection,  inasmuch  as  I  think  the  subject 
has  been  frequently  misunderstood,  the  form 
taken  by  that  debate  of  1789  and  the  result 
which  was  attained.  In  order  to  do  so,  and  at 
the  same  lime  to  avoid  fatiguing  your  attention 
by  looking  minutely  into  the  debate  itself,  I 
beg  leave  to  read  a  passage  from  Chief  Jnstice 
Marshall's  Life  of  Washington,  where  he  has 
summed  up  the  whole.  The  writer  says,  on 
page  l(i2  of  the  second  volume  of  the  Phila- 
de^hia  edidon : 

"  After  an  ardent  diMnBtion.  whieh  oonramed  aev- 
arsl  days,  the  oommi  ttee  divided,  and  tbe  ameadnent 
was  neiatived  bya  luajorityof  thirty-fourtotwenty. 
The  oplDioD  thas  expressed  by  tbe  House  of  Repre- 
sentatives did  not  ezplloitly  oonvey  their  sense  of 
the  Constilntion.  Indeed,  the  expren  grant  of 
the  power  to  the  President  rather  implied  a  r^ht  in 
the  Legislature  to  give  or  withhold  it  at  their  dis- 
cretion. To  obviate  any  misundentanding  of  tbe 
Pfinoiple  on  whioh  the  gnusliun  h;ul  boon  decided 
Mr.  Benson  moved  in  tht-  iiuu.su,  n-liuii  the  rci^orlof 
theCommitteoof  theWb"lc  vtim  taken  up.  tu  nmund 
the  second  clause  in  the  bill  so  as  cluitrly  to  imply 
the  power  of  removal  to  bu  t>ulcly  in  tlio  President. 
lie  gave  notice  that  if  hn  shuuld  succeed  in  this  be 
would  move  to  strike  out  tbu  words  which  had  been 
thesubieet  of  debate.  If  those  words  continued,  he 
said,  the  power  of  remov;il  by  the  President  might 
hereafter  appear  to  be  exercised  by  virtue  of  a 
legislativegrant  only, and  cuBscqucntlybesubiccted 
to  legislative  instability ;  when  ho  »a«  well  aatitfled 
in  bu  own  mind  that  it  was  by  fair  oouttraotion 
fixed  in  the  Constitution.  The  motion  was  seconded 
by  Mr.  Madison,  and  both  amendments  wore  adopted. 
As  the  bill  passed  into  a  law,  it  has  ever  been  con- 
sidered as  a  full  expression  of  the  seoae  of  the  l^is- 
lature  on  this  important  port  of  the  Amerioan  Con- 
stitution." 

Some  allusion  bos  been  made  to  the  fact  that 
this  law  was  passed  in  tho  Senate  only  by  the 
casting  vote  of  the  Vice  President;  and  upon 
that  subject  I  beg  leave  to  refer  to  the  life  of 
Mr.  Adams  by  his  grandson,  volume  one  of 
his  works,  pages  448  to  450.  He  bore  gives  an 
account,  so  far  as  could  be  ascertained  from 
the  papers  of  President  Adams,  of  what  that 
debate  was,  and  finally  terminates  the  subject 
in  this  way: 

"These  reasons,"  that  is,  the  reasons  of 
Vice  President  Adams — 

"  Were  sot  committed  to  paper,  however,  and  eau 
therefore  never  be  known.  Bat  in  their  soundness 
it  Ueertain  that  henever  had  tneshadow  of  adoubt." 

I  desire  leave,  also,  to  refer  on  this  snbject  to 
the  first  volnme  of  Story's  Commentaries  on 
the  Constitution,  section  four  hundred  and 
eight,  in  support  of  the  rule  of  interpretation 
which  1  have  stated  to  the  Senate.  It  will  there 
be  found  that  it  is  stated  by  the  learned  com- 
mentator that  a  contemporaneous  construction 
of  tbe  Constitution  made  under  certain  cir- 
cumstances, which  he  describes,  is_  of  very 
great  weight  in  determining  its  meaning.  He 
says: 

"After  all  tho  most  unexceptionable  source  of  col- 
lateral interpretation  is  from  tbe  practical  exposition 
of  the  Government  itself  in  its  varioiu  departmants 
npon  particular  questions  discussed  and  settled  upon 
their  own  single  merits.  These  apprnach  the  nearest 
in  their  own  nature  to  Judicial  expositions,  and  have 
the  tame  general  recommendation  that  belongs  to 
tho  latter.  TChey  are  decided  upon  solemn  argument, 
pro  renata,  upon  a  doubt  raised,  npon  a  /m  mnia,  npon 
a  deep  sense  of  their  importance  and  difficulty,  in  the 
faee  of  the  natioa,  with  a  view  to  pt eaont  aotiou  ia 


.  men  capable 

. , of  argument  from 

their  exquisite  genius,  their  comprehensive  learn- 
ing, or  their  deep  meditation  npon  the  absorbing 
topic.  Uow  light,  compared  with  these  means  of  ia- 
stiuotion.are  the  private  lucubrations  of  the  closet 
or  tbe  retired  speculations  of  ingenious  minds,  intent 
on  theory  or  general  views,  and  unused  to  encounter 
a  practical  dlDcalty  at  every  step!" 

On  comparing  the  decision  made  in  1789 
with  the  testa  which  are^  here  suggested  by  the 
learned  commentator,  it  will  be  found,  in  the 
first  place,  that  the  precise  question  was  under 
discussion  ;  secondly,  that  there  was  a  deep 
sense  of  its  importance,  foritwas  seen  that  the 
decision  was  not  to  aflRect  a  few  cases  lying  here 
anf  there  in  the  course  of  the  Government,  but 
that  it  would  enter  deeply  into  its  practical  and 
daily  administraUon ;  and  in  the  next  place  tbe 
determination  was,  so  far  as  such  determination 
could  be  entertained,  thereby  to  fix  a  system 
for  the  future ;  and  in  the  last  place  the  men 
who  participated  in- it  mutt  be  admitted  to  have 
been  exceedingly  well  qualified  for  their  work. 

There  is  another  rule  to  be  added  to  this 
whichis  also  one  of  very  frequent  application, 
and  it  is  that  a  long-continued  practical  appli- 
cation of  a  decision  of  this  character  by  those 
to  whom  the  execution  of  a  law  is  confided  is 
of  decisive  weight.  To  borrow  again  from 
Lord  Coke  on  this  subject,  "  Optimus  hgwn 
inierpre*  consuelitdo" — "practice  is  tbe  best 
interpreter  of  law."  Kow,  what  followed  this 
original  decision  7  From  1789  down  to  1867 
every  President  and  every  Congress  partici- 
pated in  and  acted  under  the  construction  given 
in  1789.  Not  only  did  the  Government  so  eon- 
duct,  but  it  was  a  subject  sufficiently  discussed 
among  the  people  to  bring  to  their  considera- 
tion that  such  a  Question  had  existed,  had  been 
started,  had  been  settled  in  this  manner,  had 
been  raised  again  from  time  to  time,  and  yet, 
as  evervbody  knows,  so  far  from  the  people 
interfering  with  this  deoisionj  so  far  frota  ever 
expressing  in  any  manner  their  disapprobation 
of  the  practice  which  bad  grown  up  under  it, 
not  one  party  nor  two  parties  but  all  parties 
favored  and  acted  upon  this  system  of  Govern- 
ment. 

Mr.  EDMUNDS,  (at  two  o'clock  and 
twenty-five  minutes  p.  m.)  Mr.  President,  if 
agreeable  to  the  honorable  counsel,  I  will 
move  that  the  Senate  take  a  recess  for  fifteen 
minutes. 

The  motion  was  agreed  to. 

The  Chief  Justice  resumed  tbe  Chair  at 
fifteen  minutes  to  three  o'clock,  and  called  tbe 
Senate  to  order. 

Mr.  MORRILL,  of  Vermont,  (after  a  pause.) 
I  move  that  the  Senate  do  now  adjourn — I  see 
that  most  of  the  Senators  are  away — and  on 
that  motion  I  ask  for  the  yeas  and  nays. 

Tbe  yeas  and  nays  were  ordered. 

Mr.  CONKLING.  What  is  the  motion T  I 
did  not  hear  it. 

The  CHIEF  JUSTICE.  The  motion  is  to 
adjourn  until  to-morrow  at  twelve  o'clock,  and 
npon  that  motion  the  yeas  and  nays  are 
ordered. 

The  question  being  taken  by  yeas  and  nays, 
resulted — yeas  2,  nays  85 ;  as  follows : 

TEAS— Meaara.  UeCreery,  and  Patterson  of  Ten- 

"^AYS-Meesrs.Baokalew,  CaUell,  Chandler,  Cole, 
Conkiing,  Corbett.  Cragin,  Dana,  Dixon,  Doolittle, 
Drake.  Ferry,  Feaaenaen.  Frelinghoyaen,  Orimca, 
Uenderaon.  Hendricks,  Howard,  Howe,  Johnson, 
Morgan,  Morrill  of  Maine,  Morrill  of  Venaoat, 
Morton,  Pomeroy,  Bam,  Sherman,  Stewart,  Sumner, 
niayer,  Tipton,  Van  Winkle,  Vickers,  Willey,  and 
Yate»-^ 

NOT  VOTING— Meaara.  Anthony,  Bayard.  Cam- 
eron, Connoas,  Edmnnda,  Fowler,  Harlan,  Norton, 
Nye.  Patterson  of  New  Hampshire,,  Ramsey,  Sanls- 
bory,  Sprague.  Tramball.  Wade,  WUliams,  and  Wil- 
aoB— 17. 

So  th«  Senate  refused  to  a^ioam. 

The  CHIEF  JUSTICE.  The  counsel  for 
tbe  President  will  proceed  with  the  argument. 

Mr.  CURTIS,  Mr.  Chief  Justice  and  Sen- 
ators, when  the  Senate  adjourned  I  was  asking 
its  attention  to  the  fact  that  this  practical  in- 
terpretation was  put  upon  the  Constitution  in 
1789,  and  that  it  Bad  been  continued  with  the 
concurrenoe  of  the  legislative  and  executive 
bnutcbaa  of  the  Oovenunent  down  to  1867, 
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affB«liDg  «o  gwat  •  varMtf  of  interMta,  jfcJJ 
fcracng  bo  nMiny  offices,  «o  ireU  known  «W  f 
merely  totlie  members  of  the  Goverment  them- 
aelves,  but  to  th«  people  of  the  coantiy,  that 
it  was  impossible  to  doubt  that  it  had  received 
their  sanction  as  well  as  the  sanction  of  the 
executive  and  the  legialstiTe  braochea  of  the 
<}ovenin>eat> 

This  is  a  labjeot  whioh  has  been  heretofore 
ezamliied  and  puaeil  a|>oa  judtcialiy  in  very 
nameTO«a  cases.  I  do  not  speak  now,  of 
course,  of  judiml deoisionaof  this  pwticolar 

Snestaon  which  ia  oader  oooaideration,  whether 
le  CoostitutioB  has  lodged  the  power  of  re- 
moval in  the  Fuesideat  aKwe,  or  m  the  Presi- 
dent sad  Senate,  or  has  left  it  to  be  a  pert  of 
the  legislative  yower ;  bat  I  a>eak  of  the  judi- 
cal ex^sition  of  the  effiact  of  soch  a  practical 
construction  of  the  CenstiUitioB  of  the  United 
-States  originated  io  the  way  in  which  this  was 
originated,  contiDOed  is  the  way  «i  whioh  dua 
was  eoatinued,  aad  sancUoBed  in  the  way  in 
whioh  this  has  been  sanctioned. 

Th^e  was  a  very  early  case  th^  «rose  soon 
after  the  organization  of  the  Oovemmeat,  cutd 
which  is  reported  under  the  name  of  Stuart  v*. 
Laird,  io  1  Cranoh's  ileports,  299.  _  It  was  a 
question  coneeroing  the  interpretation  of  the 
CoBgtitution  coDcemiog  the  power  whioh  the 
Congress  had  to  assign  to  the  judges  of  the 
Sapresae  Court  circuit  duties.  From  that  time 
down  to  the  deoisioB  in  the  case  of  Cooley  vs. 
The  Port  Wardens  of  Philadelphia,  reported 
in  12  Howard,  315,  a  period  of  more  than  half 
a  eentury,  thcore  has  been  a  series  of  decisions 
upon  the  effect  ot  swch  a  contemporaneous 
construction  of  the  Coastitutioa,  followed  by 
suofa  a  practice  in  acoordaaee  vrith  it;  and  it 
is  now  a  fixed  and  settled  riAe,  which,  I  thipk, 
no  lawyer  will  undertake  to  controvert,  that 
the  effect  of  such  a  construction  is  not  merely 
to  give  weight  to  an  argument,  but  to  fix  an 
interpretation.  And  acoordingly  it  will  be 
foand  by  looking  into  the  books  written  by 
those  who  were  conversant  with  this  snUect 
that  they  have  so  considered  and  received  it. 
1  beg  leave  to  refer  to  the  moat  eminent  of  all 
the  comio«ntators  on  American  law,  and  to 
read  a  Un«  or  two  from  Chancellor  Kent's 
Lectures,  foond  in  the  first  volume,  page  810, 
marginal  paging.  After  considering  this  sub- 
ject, and,  it  should  be  noted  in  reference  to 
this  very  learned  and  ezperieaced  jurist,  con- 
sidering it  in  an  unfavorable  li^ht,  because  he 
hinaself  thought  that  as  an  original  question  it 
had  better  nave  been  settled  the  other  way, 
that  it  would  have  been  more  logical,  more  in 
conformity  with  hia  views  of  what  the  prac- 
tical needs  of  the  Government  were,  that  the 
Senate  should  participate  with  the  President 
in  the  power  of  removal,  nevertheless  he  sums 
it  all  np  in  these  words : 

"This amounted  to  alogislaliveoanatmctio^l  of  the 
Cooatitut  ion,  and  it  has  everunce  been  acquiesced  in 
and  a4sted  upon  as  of  decinve  aothorHy  m  the  oase. 
It  appUaiequaliTt*  every  other  offioeroftbeQovern- 
mcnt  appointed  by  the  President  and  Senate  whose 
term  of  ounttion  is  not  spcoiatly  declared.  It  ia  sup- 
ported by  the  weighty  reason  that  the  subordinate 
oQoei*  m  t^  exeeiUive  department  ongbt  to  bold 
at  the  pleasure  of  tite  head  of  that  departueat.  be- 
cause he  is  invested  senorally  with  the  excentive 
aathorit7>  *ttt  eveir  parttelpatioD  in  that  authority 
by  the  Senate  was  on  exception  to  a  seneral  prinirf- 

Ele.  and  oa«ht  te  be  taken  itrietly.  the  President 
I  the  great  naponslMe  oflloer  for -the  Caitliftil  execn- 
tion  of  tlie  law.  and  tho  power  of  Yemovsl  was  inci- 
dental to  thatMitjr,  and  might  often  be  reaaiaite  to 
fiilill  it." 

This,  I  believe,  will  b«  found  to  be  a  fair 
expression  of  the  opinions  of  those  who  have 
hod  occasion  to  examine  this  subject  in  their 
closets  or  08  a  matter  of  speculation. 

In  this  case,  however,  tho  President  of  the 
United  States  had  to  consider  not  merely  the 
general  qneBtien  where  this  pow«r  was  lodged, 
net  merely  the  effect  ef  this  deebion  made  in 
1789,  and  the  practice  of  the  GovemmeBt 
under  it  since,  but  he  had  to  consider  a  par- 
ticular law,  the  provisionaof  which  were  before 
him,  and  might  have  an  application  to  the  case 
upon  which  he  fett  called  upon  to  act;  and  it 
is  necessary,  in  order  to  do  justioa  to  the  Pres- 
ident in  reiereiice  to  tlus  matter,  to  see  what 
the  theery  of  that  law  is  and  what  its  operar 


tion  is  or  must  be,  if  «ny/amm  tiin  case  wkieh 
he  had  before  him;  namwf,  the «««e of  Mr. 
Stanton. 

During  the  debate  in  1789  there  were  three 
distinct  theories  held  by  different  persons  in 
the  Hoose  of  Bepresentsmvea.  One  was  that 
the  Oonstitation  had  lodged  the  power  of  re- 
moval with  the  President  alone ;  another  was 
that  the  Consiatntion  had  lodged  that  power 
with  the  PMsident,  aotii]^  willi  the  advioe 
and  coBseat  of  the  Senate ;  the  third  was  that 
t^  Coostitation  had  lodged  it  nowhere,  but 
had  left  it  to  the  legislative  powcrr,  to  be  acted 
npoii  in  connection  with  'the  pmscrintion  of  the 
tenare  of  office.  The  kst  of  these  theories  was 
at  that  iay  held  b^  companitivdj'  few  persons. 
The  first  two  received  not  only  mach  the  great- 
eat  number  of  votes  but  much  the  greatest 
weighted  reasoning  in  theeonrse  of  that  debate ; 
so  mnch  so  that  when  thia  sabject  came  vmler 
the  consideration  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  ex  parte  Hennan, 
coWateraWy  only,  Mr.  Justice  Thompson,  who 
delivered  the  opinion  of  the  oonrt  on  that 
occasion,  says  that  it  has  never  been  doubted 
that  the  Constitution  had  lodged  the  power 
either  in  the  President  alone  or  in  the  Presi- 
dent and  Senate— certainly  an  inaccuracy ;  bat 
then  it  required  a  very  close  scrutiny  of  the 
debates  and  a  careful  examiastian  of  the  few 
individual  opinions  expressed  ia  that  debate, 
in  that  direetion,  to  ascertain  that  it  ever  had 
been  doubted  that,  one  way  or  the  ciher,  the 
Coostitntion  settled  tho  question. 

Nevertheless,  as  I  understand  it — I  mny  be 
mistakea  in  this — but,  as  I  understand  it,  it  is 
the  theory  of  this  law  which  the  President  had 
before  him,  that  both  these  opinions  were 
wrong;  that  the  Constitution  h»s  not  lodged 
the  power  anywhere;  that  it  has  left  it  as  an 
incident  to  the  legislative  power,  which  inci- 
dent may  be  controlled,  of  course,  by  the 
Legislators  itself^  according  to  its  own  wilt ; 
becanse,  as  ChietJnstice  Marshall  somewhere 
remarks,  (and  it  is  one  of  those  profound  re- 
marks which  will  be  fonnd  to  have  been  carried 
by  him  into  many  of  his  decisions.)  when  it 
comes  to  a  qnestion  whether  a  powerexiststbe 
particniar  mode  in  which  it  may  be  exercised 
must  be  left  to  the  will  of  the  body  that  pos- 
sesses it;  and,  therefore,  if  this  be  a  legisla- 
tive power,  it  was  very  apparent  to  the  Presi- 
dent of  the  United  States,  as  it  had  been  very 
apparent  to  Mr.  Madison,  as  was  declared  by 
him  in  the  coarse  of  his  correspondence  with 
Mr.  Coles,  which  is,  no  donbt,  familiar  to  Sen- 
ators, that  if  this  be  a  legislative  power  the 
Legislature  may  lodge  it  in  the  Senate,  may 
retain  it  in  the  whole  body  of  Congress,  the 
two  Houses  of  Congress,  or  may  give  it  to  the 
House  of  Representatives.  I  repeat,  the  Pres- 
ident Lad  to  consider  this  particular  law ;  and 
that,  OS  I  understand  it,  is  the  theory  of  that 
law.  I  do  not  undertake  to  say  it  is  an  un- 
fonoded  theory;,!  do  not  undertake  to  say  that 
it  may  not  be  maintained  successfully ;  but  I 
do  undertake  to  say  that  it  is  one  which  was 
originally  rejected  by  the  ablest  minds  that  had 
this  subject  under  consideration  in  1789  ;  that 
whenever  the  qnestion  has  been  started  since 
it  has  bad,  to  a  recent  period,  very  few  advo- 
cates ;  and  that  no  fair  and  candid  mind  can 
deny  that  it  is  capable  of  being  doubted  and 
disbelieved  after  examination.  It  taaj  be  the 
truth,  after  all:  but  it  is  not  a  truth  which 
shines  with  socn  cleai_  and  certain  light  that  a 
man  is  guilty  of  a  crime  because  be  does  not 
see  it. 

The  President  not  only  bad  to  consider  this 
particular  law,  but  he  had  to  consider  its  coa- 
Etitutional  application  to  this  particniar  oase, 
supposing  the  case  of  Mr.  Stanton  to  be^what 
I  have  endeavored  to  argue  it  was  not,  within 
its  terms.  Let  us  assume,  then,  that  nis  case 
was  within  its  terms ;  let  as  assame  thnt  this 
proviso,  in  describing  tho  cases  of  Secretaries 
described  the  case  of  Ur.  Stanton  ;  that  Mr. 
Stanton,  baring  been  appointed  by  President 
Lincoln  in  January,  1862,  and  commissioned 
to  hold  during  tho  pleasure  of  the  President, 
by  foree  of  this  law  acquired  a  rq^it  to  hold 


An  oOce  «xmnat  the  wiM  a(  th«  President 
4<rwB  to  Apru,  1866.  Now,  there  is  one  thiaig 
which  has  never  been  doubted  nnder  the  Oon- 
stitation, is  incapable  of  berag  doubted,  allow 
me  to  say,  and  that  is,  that  the  President  is  to 
make  the  choice  of  officers.  Whether  hsving 
made  the  dioice,  and  they  being  tadiieted  into 
ofioe,  they  caa  be  removed  by  him  alone,  is 
another  qnestion.  Bat  te  the  neSdent  alone 
is  confided  tha  power  of  dMiice.  In  the  first 
plane,  he  ahme  can  nominate.  When  the  Sen- 
ate hiu  advised  Ibo  aominatiim,  ooasented  to 
the  mmination,  lie  isnot  booHd  to  ocauniaBian 
the  olfieer.  He  has  a  second  oppoitanity  for 
conaidecatioB,  and  aoaeptaB«e  or  Mjeetion '  of 
the  choioe  be  had  origmaliy  made.  Oa  this 
aahject  aUow  me  to  rwi  firom  the  opinion  of 
Chief  Jnstioe  Marshi^,  in  the  cose  of  Marbory 
tw.  Madison,  where  it  is  expressed  more  dearly 
than  I  can  express  it.  A»er  enaiaerating  the 
different  clauses  of  the  Constitndon  wliioh 
bear  upon  this  anbjeot,  he  says : 

"  These  are  the  elaasea  ef  the  Oosstttotioa  and 
laws  of  the  United  States  wbidi aSeot  tfaispart  «f  the 
cose.  They  seem  to  contemplate  three  di/stinct  opera- 
tions: 

"1.  The  nominatiea.  This  is  the  sole  act  of  the 
President,  aad  is  completdjr  volnntaiy. 

"2.  The  appointmenL  This  ia  also  the  act  of  the 
President,  ana  is  also  a  voluntary  act,  thooeh  it  con 
only  be  perf  mned  by  aad  with  tho  adviee  and  eon- 
sent  of  the  Senate. 

"3.  Tbecdumission.  To  erant  a  cqmmusioB  toa 
person  appointed  miRbt.  i>crhaps,  be  deemed  a  duty 
eajoiaed  oy  the Constitalion.  'Hoshall.'  snyii  that 
inslnuaeaL  '  eommias«ea  all  the  ofioeis  of  the  Uni- 
ted SUtes.^"— 1  Ctaaeh,  155. 

He  theii  goes  into  various  cousideratioos  to 
show  that  it  is  not  a  duty  eujoliied  by  the  Con- 
stitution ;  that  it  is  optiooal  with  him  whether 
he  will  commission  even  after  an  aiyointment 
has  been  confirmed,  and  he  says: 

"  The  last  act  to  be  dona  by  tho  President  is  the 
signature  of  the  commission.  IIo  bas  then  lusted  on 
'  the  advice  and  consent  of  the  Senate  to  his  own 
nomiBatioQ.  The  time  for  deliberation  ha*  tiien 
passed.  Ue  bas  decided.  Uisjadgmont,  on  the  ad- 
vice and  consent  of  tho  Senate  concurring  with  his 
nouiBation,  has  boon  made,  and  the  officer  is  ap- 
pointed."—/6u<..  157. 

The  choice,  then,  is  with  the  Presidont. 
The  aotien  of  tiis  Senate  upon  that  choice  is 
an  advisory  action  only  at  a  particular  stage 
after  the  nomination,  before  the  appointment 
or  the  conraaission.  Now,  tta  I  have  said  be- 
fi>rs,  Mr.  Stanton  was  appointed  nader  the 
lav  of  1789,  eoBstitating  the  War  Department, 
and  in  accordance  with  that  law  he  was  com- 
missioned to  hold  daring  the  pleasure  of  the 
President.  President  Lmooln  had  said  to  the 
Senate,  "I  nominate  Mr.  Stanton  to  hold  the 
ofltoe  of  Secretory  tor  the  Department  of  War 
during  the  pleasure  of  the  President."  The 
Senate  had  said,  "  We  assent  to  Mr.  Stanton's 
holding  the  office  ef  Secretary  for  the  Depart- 
ment of  War  daring  the  pleasure  of  the  Presi- 
dent." .  What  does  this  tenore-of-oBSoe  law 
say,  if  it  operates  on  the  case  of  Mr.  Stanton  7 
It  says  }lr.  Stanton  shall  hold  office  against 
the  will  of  the  President,  contraiv  to  the  terms 
of  his  commission,  oontHiry  to  the  law  under 
which  ha  was  appointed^  down  to  the  4th  of 
April,  1869.  For  this  n«w,  filed,  and  ex- 
tended term,  where  is  Mr.  Stmton'soommia- 
aaai  Who  has  made  the appointdMnt?  Who 
has  assented  to  it?  it  is  a  I^islative  eeomis- 
sion;  it  is  a  legirimive  appointmesA;  it  is  «a- 
sented  to  by  Congress  aetiag  ia  ita  legislative 
capacity,  i'he  Prssident  haa  had  no  voion  in 
Ae  nsKter.  The  Senate,  ns  the  advisers  of 
the  Preaideat,  hmpe  had  no  voioe  in  the  mat- 
ter. If  he  holds  at  all,  he  holds  by  force  of 
legidation,  and  not  by  any  (dioice  made  by  the 
Pveeideut,  or  assented  to  by  the  Senate.  Aud 
this  wna  the  oass,  aad  the  only  cate,  which  the 
President  had  befi>t«  him,  and  on  which  be 
was  called  to  act, 

New,  I  ask  Senators  to  oonnder  whether, 
for  having  formsd  an  opinion  that  the  Consti- 
tution of  the  United  States  had  lodged  thia 
power  with  the  President — an  opinion  which 
be  shanas  with  every  President  who  haa  pre- 
ceded him,  with  every  Congress  which  has  pre- 
ceded tine  last;  an  opinion  formed  on  the 
greniids  wfaieh  1  have  imperfeetly  indicated | 
an  opinion  which,  iHimi  at^tlied  tnthia  paw- 
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'  fl««il»r  eMe,  raites  the  difficnlllei  which  I  have 
Indicated  here,  arising  out  of  the  fact  that  this 
law  does  not  pursue  either  of  the  opinions 
which  were  originally  held  in  this  Govem- 
tnent,  and  have  occasionally  been  started  and 
maintained  by  those  who  are  restless  under  its 
•ilministration ;  an  opinion  thus  supported  by 
the  practice  of  the  Goremment  from  its  origin 
down  to  his  own  day,  is  he  to  be  impeached 
for  boldioic  that  opioiea?  If  xtt,  if  he  night 
honeaUy  and  properly  form  sneh  an  opinion 
ander  tlie  lights  which  he  had,  and  with  the 
aid  of  the  adTice  which  we  shall  show  yon  he 
Kceired,  then  is  he  to  be  impeadied  for  acting 
•p<m  it  to  the  extent  of  obtaining  a  judicial 
decision  whether  the  executive  department  of 
the  Goremment  was  right  in  its  opinion,  or  the 
legislatire  department  was  right  in  its  opinion  7 
Strangely  enoogh,  as  it  stradc  me,  the  honor- 
able Managers  themselves  say,  "  No ;  he  is  not 
to  b«  impeached  for  that."  I  beg  leore  to 
read  a  passage  from  the  argument  of  the  honor- 
able manager  by  whom  the  prosecution  was 
opened: 

"If  the  President  had  really  desired  solely  to  test 
theconatitationalitr  of  the  law  or  his  leinl  riicht  to 
reoMTo  Mr.  Stanton,  tostafd  of  his  dtfiaat  meMace 
to  the  Senate  or  the  Zutof  februw,  informing  them 
of  the  remoTal,batnotsuKKestin(toisparpose,  which 
it  tbas  ihowB  to  b*  an  afterthoagbt,  ha  would  hare 
said,ia<abeUoee: '  Oeatlemen  of  the  8«aate,iB  order 
to  test  (beconstltationality  of  thelaw  entitled  "An  aqt 
reffulatinjr  the  tenure  of  certain  oWil  olBees."  which 
I  Terily  belier*  to  be  anoonstltuUooal  and  void,  I 
haire  issued  aa  order  of  renoral  of  B.  M.  Stanton 
ftrom  the  ofSee  of  Secretary  of  the  DepnrtmoDt  of 
War.  I  feltmyself  constrained  to  make  thIaremoTal 
list  Uc  Staaton  shoold  answer  the  infonaation  in 
the  natore  of  a  ««o  <Mrr(«i<o.  wbieh  I  intead  the 
Attorney  Ooneral  shall  file  at  an  early  dur,  by  soyinc 
that  be  Doldsthe  omoe  of  Secretary  of  War  by  the 
appoiotaiest  and  aatbority  of  Mr.  I/ineola,  which 
has  DOTer  been  reyofced.  Anziooa  that  there  eboll 
be  no  collision  or  disagreement  between  the  several 
departments  of  the  Uovemment  and  the  Executive, 
I  Uf  before  the  SoBate  this  metrate.  that  the  reason* 
for  mj  actioD,  aawell  as  theactioo  Itself,  for  the  poi- 
poee  mdicated,  may  meet  your  concurrence.' 

Thus  far  are  marlts  of  qaotaUon  showing  the 
communication  which  the  President  ghpoU 
have  obtained  from  the  honorable  Manager  and 
sent  to  the  Senate  in  order  to  mak«  this  mattw 
exactly  tight.    Then  follows  this : 

"Bad  the  SoDsle  lee^rwlsaehameaaaaethaKe*- 
resentativee  of  the  people  might  never  have  deemed 
it  necessary  to  impeach  the  President  for  Such  on  net 
to  insure  tbe  safety  of  the  country,  even  if  they  had 
denied  the  oeoaraoy  of  Us  legal  positieas." 

So  that  it  seems  that  it  is,  after  all,  not  tbe 
removal  of  Mr.  Stanton  bat  the  manner  in 
which  the  President  ceamanicated  the  fact  of 
that  remoTul  to  the  Senate  after  it  was  made. 
That  manner  is  called  here  the  "defiant  mes- 
nga"  ofthe21stof  Febmarr.  Thatisnques- 
tion  of  taste.  I  hare  read  the  message  as  yon 
all  have  read  ik  If  yon  can  Sad  anything  in 
it  but  what  is  deeorone  and  reepectfal  to  this 
body  and  to  all  eonoemed  yomr  taste  will  differ 
iirom  mine.  But  whett>«r  it  be  a  point  of  man- 
ners -well  or  iH  taken,  one  thing  seems  to  be 
qnita  elear:  that  the  Preeident  is  not  im- 
pesMihed  here  because  he  entertained  an  opinion 
that  this  taw  was  mieenetitntional ;  he  is  -not 
isspeaehad  here  beoaose  he  acted  on  that  opin- 
ion and  removed  Mr.  Stanton ;  bnt  he  is  im- 
peached here  beeaose  die  Honse  of  Represent- 
atives considers  that  this  honorable  body  was 
addreascd  by  a  "  defiant  message,"  when  ther 
thoald  have  been  addressed  in  we  terms  which 
the  honorable  Manager  has  dioteted. 

I  now  come,  Mr.  Chief  Justice  aad  Sena- 
tors, to  another  topic  eannected  with  this  mat- 
ter of  the  removal  of  Mr.  Stanton  and  the 
action  of  the  President  nader  this  law.  The 
honorable  Managers  take  the  groond,  among 
others,  that  iv^ether  npon  a  trae  constmotion 
•f  thia  tenare-of-office  act  Mr.  Stanton  be 
withiD  it,  or  even  if  you  shoald  believe  that 
the  President  thought  the  law  anconstita- 
tional  and  had  a  right,  if  not  trammeled  in 
some  tMiy,  to  try  that  qttestian,  still  by  his  own 
condaet  and  declarations  the  President,  as  they 
phrase  it,  is  estoppedi  He  is  not  to  be  per- 
mitted hereto  assert  the  tme interpretation  of 
this  law  I  be  is  n«t  to  be  permitted  to  allege 
that  Wa  parpose  was  to  laiae  a  qneation  con- 
wsali^JmiiiiiliHiiiiiialiiy}  — dthewMtuiy 
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th&t  he  has  done  and  said  certain  things.  All 
of  us  who  have  read  law  books  know  that  there 
is  in  the  common  law  a  doctrine  called  rules 
of  estoppel,  founded,  undoubtedly,  on  good 
reason,  although,  as  they  are  called  from  the 
time  of  Lord  Coke,  or  even  earlier,  down  to 
the  present  day,  odious,  because  they  shut  out 
the  truth.  Nevertheless  there  are  circum- 
stances when  it  is  proper  that  the  truth  should 
be  shut  out  What  ore  the  circumstances? 
They  are  where  a  question  of  private  right  is 
involved,  where  on  a  matter  of  fact  that  pri- 
vate right  depends,  and  where  one  of  the 
Eartiee  to  the  controversy  has  so  conducted 
imself  that  he  ought  not  in  good  conscience 
to  be  allowed  either  to  assert  or  deny  that  mat- 
ter of  fact. 

But  did  any  one  ever  hear  of  an  estoppel  on 
a  matter  of  law?  Did  any  one  ever  hear  that 
a  party  had  put  himself  into  such  a  condition 
that  when  he  came  into  a  court  of  justice  even 
to  claim  a  private  right,  he  could  not  ask  the 
judge  correctly  to  construe  a  statute,  and  insist 
on  the  construction  when  it  was  arrived  at  in 
his  favor?  Did  anybody  overhear,  last  of  all, 
that  a  man  was  convicted  of  crime  by  reason 
of  an  estoppel  under  an^  system  of  law  that 
ever  prevailed  in  any  civilized  State?  That 
the  President  of  ^e  United  States  shoQid  be 
impeached  and  removed  from  office,  not  by 
reason  of  the  truth  of  his  case,  but  becaase  he 
is  estopped  from  telling  it,  would  be  a  specta- 
cle for  gods  and  men.  Undoubtedly  it  would 
have  a  place  in  history,  which  it  is  not  neces- 
sary for  me  to  attempt  to  foreshadow. 

There  is  no  Mattar  of  fact  here.  Th^  have 
themselves  put  in  Mr.  Stanton's  commission, 
whieh  shows  the  date  of  the  commission  and 
the  terms  of  the  commission ;  and  that  is  the 
whole  matter  of  fhct  whieh  is  involved.  The 
rest  is  the  construction  of  the  tenure  of  the 
tenure-of-office  act  and  the  application  of  it  to 
the  case,  which  they  have  thus  made  them- 
selves ;  and  also  the  construction  of  the  Con- 
stitution of  the  United  States,  and  the  abstract 
pnblic  question  whether  that  has  lodged  the 
power  of  removal  with  the  President  alone,  or 
with  tbe  President  and  Senate,  or  left  it  to 
Congress.  I  respeetfhily  submit,  therefore, 
that  the  ground  is  untenable  that  there  can  be 
an  estoppel  by  any  conduct  of  the  President, 
who  eomea  here  to  assert  not  a  private  right, 
bnt  a  great  public  right  confided  to  the  office 
by  the  people,  in  which,  if  aavbodv  is  estopped, 
the  people  will  be  estopped.  The  President 
never  could  do  or  say  anything  which  would 
put  this  great  pnblic  right  into  that  extraor- 
dinary predicament." 

But  what  has  ho  done?  What  are  the  facts 
npon  which  they  rely,  out  of  which  to  work 
this  estoppel,  as  they  call  it?  In  the  first 
place,  he  sent  a  message  to  the  Senate  on  the 
l2th  of  December,  1867,  in  which  he  informed 
the  Senate  that  he  had  suspended  Mr.  Stanton 
by  a  certain  order,  a  copy  of  which  he  gave ; 
that  he  had  appointed  General  Grant  to  exer- 
cise the  duties  of  the  office  ad  {nterim  by  a 
certain  other  order,  a  copy  of  which  he  gave ; 
and  then  he  entered  into  a  discnssion  in  which 
he  showed  the  existence  of  this  question, 
whether  Mr.  Stanton  was  within  the  tenure-of- 
office  bill,  the  existence  of  the  other  question, 
whether  this  was  or  was  not  a  constitutional 
law ;  and  then  he  invoked  the  action  of  the 
Senate.  There  was  nothing  misrepresented. 
There  was  nothing  concealed  which  he  was 
bound  to  state.  It  is  complained  of  by  the 
honorable  Managers  that  he  did  not  tell  the 
Senate  that  if  their  action  should  be  such  as  to 
restore  Mr.  Stanton  practically  to  the  posses- 
sion of  the  office  he  should  go  to  law  about  it. 
That  is  the  complaint :  that  he  did  not  tell  that 
to  Uie  Senate.  It  may  have  been  a  possible 
omission,  though  I  rather  think  not.  I  rather 
think  that  that  good  taste  which  is  so  prevalent 
among  the  Managers,  and  which  they  so  insist 
upon  here,  would  hardly  dictate  that  the  Presi- 
dent should  have  held  out  to  the  Senate  some- 
thing which  might  possibly  havebeei)  construed 
into  a  threat  upon  that  subject.  He  laid  the 
'  case  before  the  Senate  for  their  actioir;  ttii 


now,_ forsooth,  they  say  he  wag  too  deferential 
to  this  law,  both  by  reason  of  this  conduct  of 
his,  and  also  what  he  did  upon  other  occagions 
to  which  I  shall  presently  advert. 

Senators,  there  is  no  inconsistency  in  the 
President's  position  or  conduct  in  reference  to 
this  matter.  Suppose  this  case:  a  party  who 
has  a  private  right  in  question  submits  to  the 
same  tribunal  in  the  same  proceeding  these 
Questions :  first,  I  deny  the  constitutiomility  of 
the  law  under  which  the  right  is  claimed 
against  me ;  second,  I  assert  that  the  true 
interpretation  of  that  law  will  not  affect  thta 
right  which  is  claimed  against  me;  third,  I 
insist  that,  even  if  it  is  wituin  the  lav,  I  maJce 
a  case  witnin  tbe  law — is  there  any  iooonsist: 
ency  in  that?  Is  not  that  done  every  day^  or 
something  analogous  to  it,  in  courts  of  justice  7 
And  where  was  the  inconsistency  on  this  pcov 
sion?  Suppose  the  President  had  summed  up 
the  message  which  he  sent  to  the  Senate  in  this 
way:  "Gentlemen  of  the  Senate,  I  insist,  in 
the  first  place,  that  this  la'w  is  unconstitutionalj 
I  insist,  in  the  second  place)  that  Mr.  Stanton 
is  not  within  it ;  I  respectfully  submit  for  your 
consideration  whether,  if  it  be  a  constitutional 
law  and  Mr.  Stanton' s.case be  within  it,  theiacts 
which  I  present  to  you  do  not  make  such  a  cash 
that  you  will  not  advise  me  to  receive  him  back 
into  office."  Suppose  hehad  summed  up  in  that 
way,  would  there  have  been  any  inconsiateno/ 
then?  And  why  is  not  the  substance  of  thaf 
found  in  this  message?  Here  it  is  pointed  out 
that  the  question  existed  whether  the  law  waa 
unconstitutional;  here  it  is  pointed  out  that 
the  qaestion  existed  whether  Mr.  Stanton  wag 
within  the  law ;  and  then  the  President  goes 
on  to  submit  for  the  consideration  of  tbe  Sen- 
ate, whom  he  had  reason  to  believe,  and  did 
believe,  thought  the  law  was  constitutional, 
though  he  bad  no  reason  to  believe  that  th«iy 
thought  Mr.  Stanton  was  within  the  law^  the 
facta  to  be  acted  upon  within  the  law,  ii^  the 
case  was  there.  It  seems  the  President  baa  not 
only  been  thus  anxious  to  avoid  a  collision  with 
this  law ;  he  has  not  only  on  this  occasion  taken 
this  means  to  avoid  it,  but  it  seems  that  he  hag 
actually  in  some  particulars  obeyed  the  law} 
he  has  made  changes  in  tbe  commissions,  or 
rather  they  have  been  made  in  the  departments) 
and,  as  be  has  signed  the  commissions,  I  sup- 
pose they  must  be  takea,  although  his  attear 
tion  does  not  appear  to  have  been  called  to  the 
subject  at  all,  to  have  been  made  with  biasauC'; 
tion,  just  so  far,  and  because  he  sanctions  that 
which  ia  done  by  his  Secretaries,  if  be  doef 
not  interfere  actively  to  prevent  iu 

He  has  done  not  merely  this,  but  be  has  also 
in  several  cases — four  cases,  three  coliectorg 
and  one  consul,  I  think  they  are-^ut  into 
the  Senate  notice  of  suspension,  notice  that  be 
bad  acted  under  this  law  and  suspended  these 
officers.  This  objection  proceeds  upon  an  en- 
tire misapprehension  of  the  position  of  the 
President  and  of  the  views  which  he  has  of  his 
own  duty.  It  assumes  that  becaase,  when  the 
emergency  comes,  as  it  did  come  in  the  case 
of  Mr.  Stanton,  when  be  must  act  or  ejse 
abandon  a  power  which  he  finds  iu  tbe  partic" 
ular  instance  it  is  necessary  for  him  to  insist 
upon  ill  order  to  carry  on  the  (povemment{ 
that  because  he  holds  that  opimon  be  musti 
run  a  muck  against  the  law,  and  take  overy. 
possible  opportunity  to  ^ve  it  a  blow,  if  ha 
can.    He  holds  no  such  opinion. 

So  long  as  it  is  a  question  of  administrative 
duty  merely  he  holds  that  he  is  bound  to  obey, 
tbe  law.  It  is  only  when  the  emergency  arisps, 
when  the  question  iapot  to  him  so  that  he  must 
answer  it,^'  Can  you  carry  on  this  department 
of  the  Government  any  longer  in  this  way?" 
"No."  "  Have  yon  power  to  carry  it  on  as  the 
public  service  demands?"  "  I  believe  I  have." 
Then  comes  the  question  bow  he  shall  act.  But 
whether  a  consul  ia  tobe  suspended  or  removed 
wbetheradefaulting  collectoris  to  be  suspended 
or  removed,  does  not  involve  the  execution  of 
tbe  great  powers  of  the  Government.  It  may 
be  carried  on ;  he  may  be  of  opinion  with  leaa 
advantage;  he  may  be  of  opinion  not  in  accord-^ 
ance  with  the  requirements  bflhe  ConalituiioD,' 
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bat  it  may  be  carried  on  without  seriona  embar- 
rasament  or  diffionltj.  Until  that  question  is 
settled  he  does  not  find  it  necessary  to  make 
it — settled  in  some  way,  by  some  person  who 
has  an  interest  to  raise  and  have  it  settled. 

I  wish  to  observe,  also,  (the  correctness  of 
which  observation  I  think  the  Senate  will  agree 
with)  that  these  changes  which  have  been 
made  in  the  forms  of  the  commissions  really 
have  nothing  to  do  with  this  sabject;  for 
instance,  the  change  is  made  in  the  Depart- 
ment of  State,  "sabiect  to  the  condiUons  pre- 
scribed bv  law."_  Tbatis  the  tenure  on  which 
I  think  aU'ieommissions  shoold  originally  have 
ran,  and  oaght  to  conUnae  to  ran.  It  is  gen- 
eral enough  to  embrace  all.  If  it  is  a  con- 
dition prescribed  by  law  that  the  Senate  must 
consent  to  the  removal  of  the  incambent  be- 
fore he  is  rightfully  ont  of  office,  it  covers  that 
ease.  If  the  tenare-of-office  bill  be  not  a  law 
of  the  land  becanse  it  is  not  in  accordance  with 
the  Constitution,  it  covers  that  case.  It  covers 
every  ease  necessarily  from  its  terms,  for  every 
officer  does,  and  should,  and  must  hold  sub- 
ject to  the  conditions  prescribed  by  law — not 
necessarily  a  law  of  Cooeress,  but  a  law  of  the 
land — the  Constitntion  being  supreme  in  that 
particular. 

There  is  anotiier  observation,  also,  and  that 
is,  that  the  change  that  was  made  in  the  De- 
partment of  theTreasurv — "until  a  successor 
be  appointed  and  qualified" — has  manifestly 
nothing  whatever  to  do  with  the  subject  of  re- 
moval. Whether  the  power  of  removal  be 
Tested  in  the  President  alone,  or  vested  in  the 
President  by  and  with  the  advice  and  consent 
of  Uie  Senate,  this  clause  does  not  touch  it.  It 
ia  just  as  inconsistent  with  remo^  by  the 
President  with  the  eonsent  of  the  Senate  as  it 
ia  inconsistent  with  the  removal  by  the  Pres- 
ident alone.  In  other  words,  it  is  the  general 
tenure  of  the  office  which  is  described,  accord- 
ing to  which  the  officer  is  to  continue  to  hold ; 
bnt  he  and  all  other  officers  hold  subject  to 
some  power  of  removal  vested  somewhere,  and 
this  change  which  has  been  made  in  the  com- 
miaaiou  does  not  declare  where  it  is  vested, 
nor  has  it  any  influence  on  the  question  in 
whom  it  is  vested. 

I  wish  to  add  to  this,  that  there  is  nothing, 
so  &r  as  I  see,  on  this  subject  of  estoppel, 
growing  out  of  the  action  of  the  President, 
either  m  sending  the  message  to  the  Senate 
of  the  I2th  of  Decemberj  or  m  Uie  changes  in 
the  commissions,  or  in  his  sending  to  the  Sen- 
•tenotices  of  suspensions  of  different  officers, 
which  has  any  bearing  whatever  upon  the 
tenure-of-office  act  as  affecting  the  case  of  Mr. 
Stanton.  That  Is  a  case  that  stands  by  itself. 
The  law  may  be  a  constitutional  law ;  it  may 
not  only  be  a  law  under  which  the  President 
has  acted  in  this  instance,  but  undMr  which  he 
is  bound  to  act,  and  ia  willing  to  act,  if  you 
please,  in  every  instance ;  still,  if  Mr.  Stanton 
IS  not  within  that  law,  the  case  remains  as  it 
was  originally  ]>re8ented,  and  that  case  is,  that, 
not  being  wHhin  that  law,  the  first  article  is 
entirely  without  foundation. 

I  now,  Mr.  Chief  Justice,  have  arrived  at  a 
point  in  mv  argument  when,  if  it  be  within  the 
pleasure  or  the  Senate  to  allow  me  to  suspend 
It,  it  will  be  a  boon  to  me  to  do  so.  I  am  un- 
aeeustomed  to  speak  in  so  large  a  room,  and 
it  is  fhtigniug  to  me.  Still,  I  would  not  tres- 
pass at  all  apon  the  wishes  of  the  Senate  if 
they  desire  me  to  proceed  further. 

Mr.  JOHNSON.  I  move  that  the  court 
adjourn  until  to-morrow  at  twelve  o'clock. 

i'be  motion  was  agreed  to;  and  the  Sen- 
ate, sitting  for  the  trial  of  the  impeachment, 
■^onrned. 

Pbibat,  Apra  10,  1868. 

The  Chief  Justice  of  the  United  States  entered 
tile  Senate  Chamber  at  twelve  o'clock  and  took 
the  chair. 

The  usual  proclamation  having  been  made 
by  vhe  Sergeant-at-Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  appeared 
and  took  the  aeaU  aMifned  them. 


The  counsel  for  the  respondent  also  appeared 
and  took  their  seats. 

_  The  presence  of  the  House  of  Representa- 
tives was  next  announced^  and  the  members 
of  the  House,  as  in  Committee  of  the  Whole, 
headed  bv  Mr.  B.  B.  Washburke,  the  chair- 
man of  that  committee,  and  accompanied  by 
the  Speaker  and  Clerk,  entered  the  Senate 
Chamber,  and  were  conducted  to  the  seats  pro- 
vided for  them. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  minutes  of  the  last  day's  proceed- 
ings. 

The  Secretary  read  the  Journal  of  yester- 
day's proceedings  of  the  Senate  sitting  for  the 
trial  of  the  impeachment. 

The  CHIEF  JUSTICE.  Senators  will  please 
to  give  their  attention.  The  counsel  for  the 
President  will  proceed  with  the  argument. 

Mr.  CURTIS.  Mr.  Chief  JusUce  and  Sen- 
ators, among  the  points  which  I  accidentallv 
omitted  to  notice  yesterday,  was  one  which 
seems  to  me  of  sufficient  importance  to  return, 
and  for  a  few  moments  to  ask  the  attention  of 
the  Senate  to  it.  It  will  best  be  exhibited  by 
reading  from  Saturday's  proceedings  a  short 

Sassage.    In  the  course  of  those  proceedings 
[r.  Manager  Butler  said : 

"  It  will  be  Men,  therefore,  Mr.  Prwident  md  Sen- 
ators, that  the  President  of  the  United  States  says  in 
bis  answer  that  he  suspended  Mr.  Stanton  under  the 
Cionstitation,  iodeilnitely  and  at  his  ploasnre.  I  pro- 
pose, now,  nnless  it  be  obieeted  to,  to  show  tfeat  that 
If  false  under  his  own  hand,  and  I  have  his  letter  to 
that  effect,  wnich,  if  there  Is  no  ottJection,  I  will 
read,  the  lisnatare  of  which  was  identified  by  C.  E. 
Creooy." 

Then  followed  the  reading  of  the  letter, 
which  was  tliis : 

KXIUUTIVS  MlHSIOIf, 
yrABHaVtot,  D.  C  A«g%M  14, 1887. 
Sm:  In  eomplianee  with  the  reqniremeats  of  the 
eichth  section  of  the  act  of  Congress  of  March  2, 
1897,  entitled    An  act  regulating  the  tenure  of  cer- 
tain civil  offices,"  von  are  hereby  notified  thaton  the 
12th  instant  Hon.  Edwin  M.  Stanton  was  sotpcnded 
from  office  as  Secretary  of  War  and  Oenerol  Ulysses 
8.  Orant  authorised  aud  ompowed  to  Act  as  Secre- 
tary of  War  ad  imterim. 
I  am,  sir,  very  respaotAUlyjLyonn^ 

ASIDBBW  JOHNSON. 

This  is  the  letter  which  was  to  show,  under 
the  hand  of  the  President,  that  when  he  said 
in  his  answer  he  did  not  suspend  Mr.  Stanton 
by  virtue  of  the  tennre-of-o6ace  act  that  state- 
ment was  a  falsehood.  Allow  me  now  to  read 
the  eighth  section  of  that  act: 

"  That  whenever  the  Preeident  shall,  withont  the 
advice  and  eonsent  of  the  Seaate,de8iaiiate,  author- 
iie,  or  employ  any  person  to  perform  the  duties  of 
any  office  no  shall  forthwith  notify  the  Secretary  of 
the  Treasury  thereof;  and  it  shall  be  the  duty  of  the 
Secretary  of  the  Treasury  thereupon  to  oommanioate 
such  DOtioe  to  all  the  proper  aecouuting  and  disburs- 
ing oflloers  of  his  Department." 

The  Senate  will  perceive  that  this  section 
has  nothing  to  do  with  the  suspension  of  an 
officer  and  no  description  of  what  suspensions 
are  to  take  place;  but  the  purpose  of^the  sec- 
tion is  that  if  in  any  cose  the  President,  with- 
out the  advice  and  consent  of  the  Senate,  shall, 
under  any  circumstances,  designate  a  thira 
person  to_ perform  temporarily  the  duties  of  an 
office  he  is  to  make  a  report  of  that  designa- 
tion to  the  Secretary  of  the  Treasury,  and  that 
officer  is  to  give  the  necessary  information  of 
the  event  to  his  subordinate  officers.  The  sec- 
tion applies  in  terms  to  and  iucludes  all  cas^. 
It  applies  to  and  includes  cases  of  designation 
on  account  of  sickness  or  absence  or  resigna- 
tion or  any  cause  of  vacancy,  whether  tempo- 
rary or  permanent,  and  whether  occurring  by 
reason  of  a  suspension  or  of  a  removal  from 
office.  And,  therefore,  when  the  President 
says  to  the  Secretary  of^the  Treasury,  "I  give 
you  n6tice  that  I  have  deeignateu  General 
Thomas  to  perform  the  duties  ad  initrim  of 
Secretary  of  War,"  he  makes  no  alluMOn,  br 
force  of  that  letter,  to  the  manner  in  whioh 
that  vacancy  has  occurred  or  the  authority  by 
which  it  has  been  created ;  and  hence,  instead 
of  this  letter  showing,  under  the  President's 
own  hand,  that  he  hud  stated  a  falsellood,  it 
has  no  reference  to  the  subiect-nuUter  of  the 
power  or  the  occasion  of  Mr.  Stautan's  re- 
movaL 


Mr.  Manager  BUTLB&.    Simd  ike  Mooa4  ■ 
section,  please;  the  first  clause  of  it. 

Mr.  CURTIS.  What  did  the  Manager  caU 
for? 

Mr.  Manager  BUTLER.  Bead  the  first 
clause  of  the  second  section  of  the  act,  whick 
says  that  in  no  other  case  except  when  he  sua- 
pends  shall  he  appoint. 

Mr.  C  UUTIS.  The  saooad  aeetion  providss : 

"  That  when  any  oflloer  appoiBtad  as  aibresaid, 
excoptins  Judses  of  Um  UaitM  States  oeBtta,  shall, 
during  a  recess  of  the  Senate,  be  shown  by  sslisfaa- 
tory  eviaoBce,"  Ac. 

The  President  is  allowed  to  suspend  such  an 
officer.  Now,  the  President  states  ia  his  an- 
swer that  be  did  not  act  under  that  section. 

Mr.  Manager  BUTLER.  That  is  not  read- 
ing the  section.     That  is  not  what  I  desired. 

Mr.  CURTIS.  I  am  aware  that  is  not  read- 
ing the  section,  Mr.  Manager.  You  need  not 
point  that  out  It  is  a  very  long  section,  and 
J  do  not  nropoae  to  read  it. 

Mr.  Manager  BUTLER.  The  first  half  • 
dozen  lines. 

Mr.  CURTIS.  This  section  authorizes  the 
President  to  suspend  in  cases  of  crime  and 
other  cases  which  are  described  in  this  section. 
By  force  of  it  the  President  may  suspend  aa 
officer.  This  eighth  section  applies  to  all  cases 
of  temporary  designations  ana  appointments, 
whether  resulting  from  suspensions  uuder  the 
second  section,  whether  arising  from  tempo- 
rary absence  or  sickness  or  death  or  resigna- 
tion ;  no  matter  what  the  cause  may  be,  it  for 
any  reason  there  is  a  temporary  designation  of 
a  person  to  supply  (ui  office  ad  inteHm  notice 
is  to  be  given  to  the  Secretary  of  the  Treasury ; 
and  therefiM«  I  repeat.  Senators,  that  the  sab- 
ject-matter  of  this  eighth  section  and  the  letter 
which  the  President  wrote  in  consequence  of 
it  has  no  reference  to  the  qnestioa  under  what 
authority  he  suspended  Mr.  Stanton. 

I  now  ask  the  attention  of  the  Senate  to  ths 
second  article  in  the  series  j  and  I  will  begia 
as  I  began  before,  by  stating  what  the  sob- 
stance  of  dkis  article  is,  what  allegations  it 
makes,  so  as  to  be  the  subjects  of  proof,  and 
then  the  Senate  will  be  prepared  to  see  how  far 
each  one  of  these  allef^Uions  is  sopported  by 
what  is  already  in  the  case,  and  1  shall  be 
enabled  to  state  what  we  propose  to  offer  by 
way  of  proof  in  respect  to  each  of  them.  The 
substantive  allegations  of  this  second  article 
are  that  the  deliveiy  of  the  letter  of  auilhori^ 
to  General  Thomas  was  without  authority  of 
law ;  that  it  was  an  intentional  violation  of  Um 
tenure-of-office  act;  that  it  was  an  intentional 
violation  of  the  Constitution  of  the  United 
States ;  that  the  delivery  of  this  order  to  Gen- 
eral Thomas  was  awde  with  intent  to  violate 
both  that  act  and  the  Constitution  of  the  Uni- 
ted States.  That  is  the  substance  of  the  sec- 
ond article.  The  Senate  will  at  once  perceive 
that  if  the  suspension  of  Mr.  Stanton  was  not 
a  violation  of  the  t«nure>of  office  act  ia  point 
of  fact,  or,  to  state  it  in  other  tetma,  if  the 
ease  of  Mr.  Stanton  is  not  within  the  act, 
then  his  removal,  if  he  had  been  removed, 
could  not  be  a  violation  of  the  act. 

If  his  case  is  not  within  the  act  at  all,  if  the 
act  does  not  apply  to  the  case  of  Mr.  Stantdn, 
of  course  his  removal  is  not  a  violation  of  that 
act.  If  Mr.  Stanton  continued  to  hold  under 
the  commission  which  he  received  from  Presi- 
dent Lincoln,  and  his  tenure  contiiuied  to  be 
under  the  act  of  1789,  and  under  his  only  com- 
mission, which  was  at  the  pleasure  of  the  Presi- 
dent, it  was  no  violation  M  the  tenure-of-office 
act  for  Mr.  Johnson  to  remove,  or  attempt  to 
remove,  Mr.  Stanton ;  and  therefore  the  Senate 
will  perceive  that  it  is  neoessary  to  come  Uack 
afi>ia,  to  reonr  under  this  article,  as  it  will  be 
necessary  to  recur  under  the  whole  ef  the  first 
eight  articles,  to  the  ia^niries,  first,  whether  Mr. 
Stanton's  case  was  within  the  tenace-oi^offioe 
act;  and  secondly,  whether  it  was  so  clearly 
and  plainly  within  that  sot  that  it  can  be  at- 
tributed to  the  President  as  a  high  misdemeanor 
that  be  oonstnted  it  not  to  iackide  lus  case. 
But  suppose  the  ease  of  Mr.  Stanton  is  witlikk 
the  t«awe-of-«£ce  Mtt  stitt  tka  inwtujn 
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whether  what  wm  done  in  deliveriDg  this  letter 
of  authority  to  General  Thomas  was  a  violation 
of  that  act ;  and  that  renders  itnecessary  that 
I  should  ask  your  careful  attenUon  to  the  gen- 
eral subjects- matter  of  this  act  and  the  partic- 
ular provisions  which  are  inserted  in  it  in 
reference  to  each  of  those  subjects. 

Senators  will  recollect  undoubtedly  that  this 
law,  as  it  was  finally  passed,  differs  from  the 
bill  as  it  was  originally  introduced.  The  law 
relates  to  two  distinct  subjects.  One  is  re- 
moval from  office,  the  other  subject  is  appoint- 
ments of  a  certain  character  made  ander  cer- 
tain circnmstances  to  fill  offices.  It  seems  that 
a  practice  had  grown  up  under  the  Government 
that  where  a  person  was  nominated  to  the  Sen- 
ate to  fill  an  office,  and  the  Senate  either  did 
not  act  on  his  nomination  during  their  session 
or  rejected  the  nomination,  after  the  adjourn- 
ment of  the  Senate  and  in  the  recess  it  was 
considered  competent  for  the  President  by  a 
temporary  commission  to  appoint  that  same  per- 
son to  that  same  office ;  ana  that  was  deemed 
by  many  Senators,  un(}ue8tionabIy  by  a  m^ority , 
and  I  should  judge  Irom  reading  the  debates 
by  a  large  majority  of  the  Senate,  to  be  an 
abuse  of  power — not  an  intentional  abuse.  But 
it  was  a  practice  which  had  prevailed  under 
the  Government  to  a  very  considerable  extent. 
It  waa  not  limited  to  very  recent  times.  It 
had  been  sapported  by  the  opinions  of  differ- 
ent Attorneys  General  given  to  different  Presi- 
dents. But  still  it  was  considered  by  many 
Senators  to  be  a  departure  from  the  spirit  of 
the  Constitution,  and  a  substantial  derogation 
from  the  just  power  of  the  Senate  in  re8|>ect  to 
nominations  for  office.  That  being  so,  it  will 
be  found  on  an  examinatioa  of  this  law  that  the 
first  and  second  sections  of  the  act  relate  ex- 
clusireljr  to  removals  from  office  and  temporary 
suspensions  in  the  recess  of  the  Senate ;  while 
the  third  section  and  several  of  the  following 
sections,  to  which  I  shall  ask  your  particular 
attention,  relate  exclusively  to  this  other  sub- 
ject of  appointments  made  to  office  after  the 
Senate  had  refused  to  concur  in  the  nomina- 
tion of  the  person  appointed.  Allow  me  now 
to  read  from  the  third  section : 

"That  the  Pr«ti4«ii(  ibaU  hava  power  to  All  all 
vseaootes  which  may  hupcn  dorlDt  the  reoees  of 
the  Senate,  by  rewon  of  death  or  resignation"— 

I  panse  here  to  remark  that  this  does  not 
include  all  cases.  It  does  not  include  any  case 
of  the  expiration  of  a  com  mission.  It  includes 
simply  death  and  resignation,  not  cases  of  the 
expiration  of  a  commission  during  the  recess 
of  the  Senate.  Wh^  these  were  uins  omitted 
I  do  not  know;  hut  it  is  manifest  that  the  law 
does  not  affect  to,  and  in  point  of  fact  does 
not,  cover  all  cases  which  might  arise  belong- 
•  ing  to  this  general  class  to  which  this  section 
was  designed  to  refer. 
The  law  goes  on  to  say — 

"That  the  PrasideDt  shall  hare  powor  to  flU  all 
vaeaoeiet  which  may  baoDea  daring  the  reoees  ol 
the  Senate,  by  reuon  or  death  or  resignation,  by 
(raatiDg  oommiarioaa  which  shall  expire  at  the  end 
of  their  Beztaenioa  thereeAer.  And  if  do  appoint- 
ment, by  and  with  the  advice  and  ooiueDt  of  the 
Senate,  sh-tll  be  made  to  suohofflcoso  vacantortem- 
porarihr  Ailed  as  aforeeoid  daring  such  next  session 
of  tha  Seoate,  sMh  ofice  ahaU  reauta  in  obeyonoe, 
wtthoot  an^  salary,  fees,  or  emetaineats  attoohea 
thereto,  antil  tbesameahall  bo  filled  by  appointmeDt 
thereto,  by  and  with  the  advice  and  consent  of  the 
Seaatei  oiid  daring  snoh  time  oil  the  poirers  and 
daties  beionxiBg  to  auoh  omoe  shall  be  ezereiaed  by 
aneh  other  officer  u  may  by  law  exercise  such  powers 
aaddoties  la  ease  of  a  voeaney  in  aaeh  ofllee." 

Here  all  the  described  vacancies  in  office 
occnrring  during  the  recess  of  the  Senate  and 
the  fitilnre  to  fill  those  vacancies  in  accord- 
ance with  the  advice  of  the  Senate  are  treated 
as  occasioning  an  abeyance  of  such  offices. 
That  applies,  as  I  have  said,  to  two  classes  of 
cases,  yacancies  happening  by  reason  of  death 
or  resi^atioD.  It  does  not  apply  to  any  other 
vacancies. 

The  next  section  of  this  law  does  not  relate 
to  thi«  subject  of  filling  offioes,  bat  to  the  sub- 
ject q£  removals: 

"  That  nothhist  In  this  oat  eetalaed  shall  be  saa- 
straed  to  extend  the  term  of  any  afise  the  doiatiMi 
of  which  is  limited  by  law." 


The  fifth  section  is: 

"That  if  any  person  ahall,  contrary  to  the  provia- 
ioDa  of  ttiis  act,  accept  any  aitpuintment  to  or  em- 
ployment in  any  office,  or  ehall  bold  or  exercise,  or 
attempt  to  bold  or  exercise,  any  aaeh  office  or  ea- 
ploymeot.he  ahall  be  deemed,  and  is  hereby  deolored 
to  be,  gnlity  of  a  high  misdemeanor,  and,  upon  trial 
and  conviction  thereof,  be  ahall  be  panisbed  there- 
for by  a  fins  not  exceeding  tlO,OtXlb  or  by  Imprison- 
ment," Jec. 

_  Any  person  who  shall,  "  contrary  to  the  pro- 
visions of  this  act,"  accept  any  appointment. 
What  are  the  "provisions  of  this  act"  in 
respect  to  accepting  any  appointment?  They 
are  fonnd  in  the  third  section  of  the  act  pnt- 
tinx  certain  offices  in  abeyance  under  the  cir- 
cnmstances which  are  described  in  that  see- 
tion.  If  any  person  does  accept  an  office  which 
is  thus  pat  into  abeyance,  or  any  employment 
or  authority  in  respect  to  such  office,  he  comes 
withia  the  penal  provisions  of  the  fifth  section ; 
but  outside  of  that  there  is  no  such  thing  as 
accepting  an  office  contrary  to  the  provisions 
of  the  act,  because  the  provisions  of  the  act, 
in  respect  to  filling  offices,  extend  no  further 
than  to  these  cases ;  and  so,  in  the  next  ssc- 
tion,  it  is  declared : 

"  That  every  removal,  appointment,  or  employ- 
ment mode,  had,  or  exereised  eoatrory  to  the  pro- 
viaiona  of  this  act,  and  the  making,  signing,  sealing, 
oounteraigniog,  or  iaauing  of  any  oommissron  or  let- 
ter of  aataority  for  or  in  respect  to  any  aneh  appoint- 
ment or  employment,  shall  be  deemed,  and  are 
hereby  declared  to  be,  high  misdemeanors,"  Ac 

Here,  agaia.  the  making  of  a  letter  of 
aathority,  contrary  to  the  provisions  of  the  act, 
can  refer  only  to  those  cases  which  the  act 
itself  has  described,  which  the  act  itself  has 
prohibited;  and  any  other  cases  which  are 
outside  of  such  prohibition,  as  this  case  mani- 
festly is,  do  not  come  within  its  provisions. 

The  stress  of  this  article,  however,  does  not 
seem  to  me  to  depend  at  all  upon  this  qnestion 
of  the  construction  of  this  law,  but  upon  a 
totally  different  matter,  which  I  agree  should 
be  fairly  aad  carefully  considered.  The  im- 
portant allegation  of  the  article  is  that  this 
letter  of  authority  was  given  to  General 
Thomas  enabling  him  to  perform  the  duties  of 
Secretary  of  War  md  interim  without  aathority 
of  law ;  that  I  conceive  to  be  the  main  inquiry 
which  arises  under  this  article,  provided  the 
oase  of  Mr.  Stanton  and  his  removal  are  within 
the  tennre-of-office  bill  at  alL 

I  wish  first  to  bring  to  the  attsntioa  of  the 
SencOe  the  act  of  1196,  whieb  is  iboad  in  1 
Statutes-at- Large,  page  416.  It  is  a  short  act, 
aiid  I  will  read  the  whole  of  it : 


ef  vanaoey  in  the  oOes  of  Sesratary 

, >rtheXi   ...    - 

aiy  of  the  Department  of  War,  or  of  any  officer  of 
either  of  the  said  Departments,  whose  appointment  is 


"That  in  < 
of  State,  Seeretary  of  t 
Unr  of  th    ~ 


Treasory,  or  of  the  Seore- 


netln  theheadthereol^whereby  theyoannotparform 
the  datiee  of  their  said  respective  oflloes,  it  shall  be 
lawful  for  the  Preaidont  of  the  United  States,  in  case 
he  sball  think  it  neoeaaary,  to  autborise  any  peraon  or 
persona,  at  hiadiMretion,  to  perform  the  dattea  of  the 
said  respective  oflkies  until  asaoeeaaor  be  appointed 
or  aaeh  vacancy  be  filled:  Providtd,  That  no  one 
vacancy  shall  be  supplied,  in  manner  aforesaid,  for 
a  longer  term  than  six  months." 

This  act.  it  has  been  suggested,  may  have 
been  repealed  by  the  act  of  February  20, 1868, 
which  is  fonnd  in  12  Statntes-at-LargCj  pages 
666.  This  also  is  a  short  act,  and  I  will  tres- 
pass on  the  patience  of  the  Senate  by  reading  it : 

"  That  in  oose  of  the  death,  resignation,  absence 
fhimMieaentof  QoverDment,orsickneaa  of  the  head 
of  any  ezeeutive  Department  of  the  Govemmeat, 
or  of  any  olDeer  of  either  of  the  said  Departments 
whose  appointment  is  not  in  the  heail  thereof, 
whereby  they  cannot  perform  the  datiee  of  their  re- 
speetive  ofieea  it  ahall  b«  lairflil  for  the  Preaideat 
of  the  United  States,  In  ease  he  shall  think  it  neoes- 
sary,  to  authorise  the  head  of  any  other  execative 
Department,  or  other  officer  in  eitherof  said  Depart- 
ments whose  oppetetment  is  vested  in  the  President, 
at  his  discretion,  to  perform  the  duties  of  the  said 
respective  offices  until  a  sueceasor  be  appointed,  or 
until  saeh  absence  or  inability  by  aicknesa  shall 
cease :  provided.  That  no  one  vacancy  shall  be  sap- 
pUod  la  manner  sforaaaid  toz  a  longer  tana  tfaaa  uz 
montfaa." 

These  acts,  as  the  Senate  will  perceive,  al- 
though they  may  be  said  in  some  sense  to 
relate  to  the  same  general  sulyect-matter,  con- 
tun  Tety  different  provisions,  and  the  later  law 
contains  no  express  repeal  of  the  other.  If, 
therefore,  the  later  law  operates  as  a  repeal, 
it  is  only  as  a  repeal  by  implication.    It  says 


in  terms  that  "  all  acts  and  parts  of  acts  incon- 
sistent with  this  act  are  nereby  repealed." 
That  a  general  principle  of  law  would  say  if 
the  statute  did  not  speak  those  words.  The 
addition  of  those  words  adds  nothing  to  its  re- 
pealing power.  The  same  inqairv  arises  under 
them  that  would  arise  if  they  did  not  exist, 
namelv,  how  far  is  this  later  law  inconsistent 
with  tne  provisions  of  the  earlier  law  7 

There  are  certain  rules  which  I  shall  not 
fatigue  the  Senate  by  ciUng  cases  to  prove, 
becanse  every  lawyer  will  recognize  them  as 
settled  rules  upon  this  subject. 

In  the  first  place  there  is  a  rule  that  repeals 
by  implication  are  not  favored  by  the  courts. 
This  is,  as  I  understand  it,  because  the  courts 
act  on  the  assumption  or  the  principle  that 
if  the  Legislature  really  intended  to  repeal  the 
law  they  would  have  said  so ;  not  that  they 
necessarily  must  say  so,  because  there  are  re- 
peals by  implication ;  but  the  presumption  is 
that  if  the  Legislature  entertained  a  dear  and 
fixed  purpose  to  repeal  a  former  law  they 
would  be  likely  at  least  to  have  said  so ;  and, 
therefore,  the  rule  is  a  settled  one  that  repeals 
by  implication  are  not  favored  by  the  courts. 
Another  rule  is  that  the  repugnancy  between 
the  two  statutes  must  be  clear.  It  is  not  enough 
that  under  somo  circnmstances  one  may  pos- 
sibly be  repugnant  to  the  other.  The  repug- 
nancy, as  the  language  of  the  books  is,  be- 
tween the  two  must  be  clear,  and  if  the  two 
laws  can  stand  together  the  latter  does  not 
impliedly  repeal  the  former.  If  Senators  have 
any  desire  to  recur  to  the  authorities  on  this 
subject,  they  will  find  a  sufficient  number  of 
them  collected  in  Sedgwick  on  Statute  Law, 
page  126. 

Now,  there  is  no  repugnant  wbatsoevw 
between  these  two  laws  tl^  I  can  perceive. 
The  act  of  1795  applies  to  all  vacancies,  how- 
ever created.  The  act  of  1803  applies  only  to 
yacancies,  temporary  or  otherwise,  occasioned 
by  death  and  resignation ;  removals  from  office, 
expiration'  of  commissions,  are  not  included. 
The  act  of  1795  applies  only  to  vacancies ;  the 
act  of  1863  to  temporary  absences  or  sickness. 
The  subject-matter,  therefore,  of  the  law  is 
different;  there  is  no  inconsutency  between 
them;  each  may  stand  together  and  operate 
upon  the  cases  to  which  each  applies;  and 
therefore  I  submit  that,  in  the  strictest  view 
which  may  ultimately  be  taken  of  this  subject, 
it  is  not  practicable  to  maintain  that  the  later 
law  here  repealed  altogether  the  act  of  179Ji. 
But,  whether  it  did  or  not,  I  state  again  what  I 
have  had  so  often  occasion  to  repeat  before, 
is  it  not  a  fair  question,  is  it  a  crime  to  be  oa 
one  side  of  that  question  and  not  on  the  other? 
Is  it  a  high  misdemeanor  to  believe  that  a  cer- 
tain view  taken  of  the  repeal  of  this  earlier  law 
by  the  later  one  is  a  sound  view?  I  submit 
that  that  would  be  altogether  too  stringent  a 
rule  even  for  the  honorable  Managers  them- 
selves to  contend  for ;  and  they  do  not,  and  th« 
House  of  Representatives  does  not,  contend  for 
any  such  rule.  Their  article  alleges  as  matter 
of  fact  that  there  was  a  willful  intention  on  the 
part  of  the  President  to  issue  this  letter  to 
General  Thomas  without  authority  of  law^  not 
on  mistaken  judgment,  not  upon  an  opinion 
which,  after  due  cousideration,  lawvers  might 
differ  about;  but  by  reason  of  a  willful  iotea- 
tioa  to  act  without  aathority ;  and  that,  I  sub- 
mit, from  the  nature  of  the  case,  cannot  be 
made  out. 

The  next  all^;ation  in  this  article  to  which 
I  desire  to  invite  the  attention  of  the  Senate  is, 
that  th«  giving  of  tiiis  letter  to  General  Thomas 
during  the  session  of  the  Senate  was  a  vie  la- 
tion  of  the  Constitution  of  the  United  States. 
That  will  require  your  attentive  consideration. 
The  Constitution,  as  you  are  well  aware,  has 
provided  for  two  modes  of  filling  offices.  The 
one  is  by  temporary  commissions  during  the 
recess  of  the  Senate  when  the  vacancy  hap- 
pens in  the  recess ;  the  other  is  by  appoint- 
ment with  the  advice  and  consent  of  the  Sen- 
ate, followed  by  a  commission  from  the  Presi- 
dent; but  it  very  early  became  apparent  to 
those  who  administared  the  Government  that 
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c'asesmnstoccurto  which  neither  of  thoscmodes 
dictated  by  the  Constitntion  would  be  applica- 
ble, but  which  must  be  provided  for ;  cases  of 
temporary  absence  of  the  head  of  a  Depart- 
ment the  bosiness  of  which,  especially  daring 
the  session  of  Congress,  must,  for  the  public 
interest,  continue  to  be  administered ;  cases  of 
rickness,  cases  of  resignation  or  rembva),  for 
the  power  of  rcmoral,  at  any  rate  in  that  day, 
Was  held  to  be  in  the  President ;  cases  _  of 
resignation  or  removal  in  reference  to  which 
tlie  rresident  was  not,  owing  to  the  sudden- 
ness of  the  occurrence,  in  a  condition  imme- 
diatety  to  make  a  nomination  to  fill  the  office, 
or  even  to  issue  a  commission  to  fill  the  office, 
if  SQch  Tacancy  occurred  in  vacation ;  and 
Aerefor*  it  became  liecessary  by  legislation  to 
Supply  these  administrative  defects  which  ex- 
isted and  were  not  provided  for  by  the  Consti- 
tntion. And  accordingly,  bep;inning  in  1792, 
tiier«  will  be  found  to  be  a  series  of  acts  on  this 
subject  of  filling  vacancies  by  temporary  or  ad 
interim  authority ;  not  appointments,  not  fill- 
ing vacancies  in  offices  by  a  commission  in  the 
recess  of  the  Senate,  nor  by  a  commission 
signed  by  the  President  in  consequence  of  the 
advice  and  consentof  the  Senate  ;  but  a  mode 
of  designating  a  particular  person  to  perform 
temporarily  th« duties  of  someparticnlar office 
Which  otherwise,  before  die  office  can  be  filled 
ib  aocordanee  widi  the  Constitution,  wonid  re- 
main unperformed.  These  acts  are  one  of 
May  8,  1792,  section  8,  (1  Statutes-at-lArge, 
p.  281 ;)  February  17, 1796,  (1  Statutes-at-Large, 
p.  415;)  and  the  last  in  February  20,  186S,  (12 
Statntes-at-Large,  p.  6S6.) 

The  Senate  will  observe  whftt  pntienlar  df  ffi- 
.cnlty  these  laws  were  designed  to  meet.  This 
dSffiColty  was  the  occurrence  of  some  sudden 
vacancy  in  office  or  some  sudden  inability  to 
perform  the  duties  of  an  office  ;  and  the  inten- 
tion of  each  of  these  laws  was,  each  being  ap- 
plied to  some  particular  class  of  cases,  to  make 
provision  that  notwithstanding  there  was  a 
vacancy  in  the  ofice,  or  notwithstanding  there 
Was  a  temporary  disability  in  the  officer  without 
R  vacancy,  still  the  duties  of  the  office  sUould 
be  temporarilv  discharged.  That  was  the  par- 
pose  ot  these  laws.  It  is  entirely  evident  that 
these  temporary  vacancies  are  just  as  liable  to 
occur  during  the  session  of  the  Senate  as  dur- 
ing the  recess  of  the  Senate  j  that  it  is  just  as 
necessary  to  have  a  set  of  legislative  provisions 
to  enable  the  President  to  carr^  on  the  public 
aerrice  in  case  of  these  vacancies  and  inabili- 
ties daring  the  session  of  the  Senate  as  during 
the  recess  of  Senate ;  and,  accordingly,  it  will 
be  found,  1^  looking  into  these  laws,  that  they 
make  no  distinction  between  the  sessions  of 
the  Senate  and  the  recesses  of  tiie  Senate  in  re^ 
erence  to  these  temporary  anthorities.  "When- 
ever a  vacancy  shall  occur"  is  the  language  of 
the  law— "whenever  there  shall  be  a  death  or 
ti  resignation  or  an  absence  or  a  sickness." 
Tim  law  oppUes  when  the  event  occurs  that  the 
Kiw  contemplntes  as  an  emerg^ency;  and  the 
particular  time  when  it'o6curs  is  of  no  conse- 
quence in  itself,  and  is  deemed  by  the  law  of 
lio  consequence.  In  accordance  with  this  view. 
Senators,  has  been  the  uniform  and  settled  and 
frequent  practice  of  tiie  Government  from  its 
very  earhest  date,  as  I  am  instructed  we  shall 
prove,  not  in  any  one  or  two  or  few  instances, 
btit  in  great  numbers  of  instances.  That  has 
be^n  the  practical  construction  put  npon  these 
lava  from  the  time  when  the  earliest  law  was 
passed  in  1792,  and  it  iias  continued  down  to 
this  dav , 

The  honorable  Managers  themselves  read  a 
list  a  frw  da/il  since  of  tempororj  appoint- 
ments during  tho  session  of  the  Senate  of 
bjes4s  of  Pepbrtraents,  which  amounted  in 
nnmber,  If  J  counted  than  accurately,  to  up- 
ward of  thirl)r ;  And  if  vog  ledd  to  t^eae  the 
cases  of  officers  beiow  the  head*  of  Depart' 
ments  the  nnmber  will  be  fband,  cff  course,  to 
be  much  increased ;  and,  in  the  course  of  ex- 
hibiting this  evidence,  it  will  be  found  that, 
iUtJ^i^gb  the  instances  are  not  numerous,  ibr 
yiif  Afe'  not  very  likely  to  occur  in  practice, 
yWiliitisBbesmjji  pccurred  bn  all  fjurs  with 


the  one  which  is  now  before  the  Senate,  where 
there  has  been  a  removal  or  a  suspension  of  an 
officer,  sometimes  cue  and  sometimes  the  other, 
and  the  designation  of  a  person  has  been  made 
at  the  same  time  temporarily  to  discharge  the 
duties  of  that  office. 

The  Senate  will  see  that  in  practice  snch 
things  must  naturally  occur.  Take  the  case,  for 
instance,  of  Mr.  Floyd,  which  I  alluded  to  ves- 
terday.  Mr.  Floy  d  went  out  of  office.  His  chief 
derk  was  a  person  believed  to  be  insympatiiy 
with  him  and  under  his  controL  If  the  third 
section  of  the  act  of  1789  was  allowed  to  op- 
erate the  control  of  the  office  went  into  the 
hands  of  that  clerk.  The  Senate  was  in  ses- 
sion. The  public  safety  did  not  permit  the  War 
Department  to  be  led  in  that  predicament  fi>r 
one  hour,  if  it  could  be  avoided,  and  President 
Buchanan  sent  down  to  the  Post  Office  De* 
partment  and  brought  the  Postmaster  Oeneral 
to  the  War  Department,  and  pat  it  in  his  ehaiige. 
There  was  then  in  this  body  a  sufficient  num- 
ber of  persons  to  look  after  that  matter ;  they 
felt  an  interest  in  it ;  and  consequently  they 
passed  a  resolve  inquiring  of  President  Bu- 
chanan by  what  authority  he  had  made  an 
appointment  of  a  person  to  take  charge  of  the 
War  Department  without  their  consent,  without 
a  nomination  to  them,  and  their  advising  and 
consent  to  it;  to  which  a  message  was  sent  in 
answer  containing  the  iacts  on  this  subject,  and 
showing  to  tibe  Senate  of  that  day  the  propri- 
ety, the  necessity,  and  the  long-continued  prac- 
tice under  which  this  authority  was  exercised 
by  him  ;  and  giving  a  schedule  running  through 
the  time  of  General  Jackson  and  his  two  im- 
mediate successors,  I  think,  showing  great  num- 
bers of  ad  interim  appointments  of  this  char- 
acter, and  to  those,  as  I  have  said,  we  shall 
add  a  very  considerable  number  of  others. 

I  submit,  then,  that  there  can  be  no  ground 
whatever  for  the  allegation  that  this  <td  interim 
appointment  was  a  violation  of  the  Constitu- 
tion of  the  United  States.  The  legislation  of 
Congress  is  a  saffideat  answer  to  »at  cbdr^e. 

I  pass,  therefore,  to  the  next  article  whreh 
I  wish  to  consider,  and  that  is  not  the  next  in 
nnmber,  but  the  eighth ;  and  I  take  it  in  this 
order  V>ecaase  the  eighth  article,  as  I  have  an- 
alyzed it,  differs  from  the  second  only  in  one 
particular ;  and  therefore,  taking  that  in  con- 
nection with  the  second,  of  which  I  have  just 
been  speakiug,  it  will  be  necessary  for  me  to 
say  but  a  very  few  words  concerning  it. 

It  charges  an  attempt  unlawfaMy  to  coatr<^ 
the  appropriations  made  by  Congress  fer  the 
military  service,  and  that  is  all  there  is  in  it 
except  what  is  in  the  second  article. 

Upon  that,  certainly,  at  this  stage  of  the 
cose,  I  do  not  deem  it  necess  iry  to  make  any 
observations.  The  Senate  will  remember  the 
ofier  of  proof  on  the  part  of  the  Managers  de- 
signed, as  was  stated,  to  connect  the  President 
of  the  U  nited  States,  through  his  Private  Sec- 
retary, with  the  Treasury,  and  thus  enable  him 
to  nse  unlawfully  appropriations  made  for  the 
military  service.  The  Senate  will  recollect 
the  fate  of  that  offer,  and  that  the  evidence 
was  not  received ;  and  therefore  it  seems  to 
me  quite  unnecessary  for  me  to  pause  to  com- 
ment any  further  upon  this  eitrhta  article. 

I  advance  to  the  third  article,  and  here  the 
allegations  are,  that  the  President  appointed 
Cleneral  Thomas ;  second,  that  he  did  this 
without  the  advice  and  consent  of  the  Senate; 
third,  that  he  did  it  when  no  vacancy  had  hap- 
pened in  the  recess  of  the  Senate ;  fourth,  that 
he  did  it  when  there  was  no  vacancy  at  the 
time  of  the  appointment ;  and  fifth,  that  h» 
committed  a  hign  misdemeanor  by  thus  inten- 
tionally violating  the  Constitution  of  the  Uni- 
ted States. 

I  desire  to  say  a  word  or  two  npon  each  of 
these  points;  and  first  we  deny  that  he  ever 
appointed  General  Thomas  to  an  office.  An 
appointment  can  be  made  to  an  office  only  by 
the  advice  and  consent  of  the  Senate,  and 
through  a  commission  signed  by  the  President, 
and  bearing  the  great  seal  of  the  Government. 
That  is  the  only  mode  in  which  the  appoint- 
ment csti  bo  made:    The  Pre^dent,  as  I  have 


said,  may  temporarily  commission  officers  when 
vacancies  occur  during  the  recess  of  the  Sen- 
ate. That  is  not  an  appointment.  It  is  not  so 
termed  in  the  Constitution.  A  clear  distinc- 
tion is  drawn  between  the  two.  The  Presi- 
dent also  nay,  nnder  the  acts  of  1795  and 
1863,  designate  persons  who  shall  temporarily 
exercise  the  authority  and  perform  the  duties 
of  a  certain  office  when  there  is  a  vacancy; 
but  that  is  not  an  appointment  The  office  ia 
not  filled  by  such  a  designation.  Now,  all 
which  the  President  did  was  to  issue  a  letter 
of  authority  to  General  Thomas,  authorizing 
him  ad  interim  to  perform  the  duties  of  Sec- 
retary of  War.  In  no  sense  was  this  an  ap- 
pointment. 

It  is  said  it  was  made  without  the  advice  and 
consent  of  the  Senate.  Certainly  it  was.  How 
can  the  advice  and  consent  of  the  Senate  be 
obtained  to  an  ad  interim  authority  of  this 
kind  under  any  of  these  acts  of  Congress  ?  It 
is  not  an  appointment  that  is  in  view.  It  is  to 
supply  temporarily  a  defect  in  the  administra- 
tive machinery  of  the  Government.  If  he  bad 
gone  to  the  Senate  for  their  advice  and  consent 
he  must  have  gone  on  a  nomination  made  by 
him  of  General  Thomas  to  this  office,  a  thing 
he  never  intended  to  do^  and  never  made  any 
attempt  to  carry  into  effect. 

It  is  said  no  vacancy  happened  in  the  recess. 
That  I  have  already  considered.  Temporary 
appointments  are  not  limited  to  the  temporary 
supply  of  vacancies  happening  in  the  recess  of 
the  Senate,  as  I  have  alrea^  endeavored  to 
show.  , 

It  is  said  there  was  no  vacancy  at  the  time 
the  act  was  done.  That  is  begging  the  ques- 
tion. If  Mr.  Stanton's  case  was  not  witUia 
the  tennre-of-office  act,  if,  as  I  have  so  often 
repeated,  he  held  under  the  act  of  1789,  and 
at  the  pleasure  of  the  President,  the  moment 
he  received  that  order  which  General  Thomas 
carried  to  him  there  was  a  vacancy  in  point 
of  law.  however  he  may  have  refused  to  per- 
form his  duty  and  prevented  a  vacancy  from 
occurring  in  point  of  fact.  But  the  Senate 
will  perceive  these  two  letters  were  to  be  de- 
livered to  General  Thomas  at  the  same  time. 
One  of  them  is  an  order  to  Mr.  Stanton  to 
vacate  the  office;  the  other  is  a  direction  to 
General  Thomas  to  take  possession  when  Mr. 
Stanton  obeys  the  order  thus  given.  Now, 
may  not  the  President  of  the  United  States 
issue  a  letter  of  authority  in  contemplation 
that  a  vacancy  is  about  to  occur  T  la  he  bound 
to  take  a  technical  view  of  this  subject,  and 
have  the  order  creating  the  vacancy  first  sent 
and  delivered,  and  then  sit  down  at  his  table 
and  sign  the  letter  of  authority  afterward?  If 
he  expects  s  vacancy,  if  he  has  done  an  act  _ 
which  in  Hi  judgment  is  sufficient  to  create  a 
vacancy,  may  he  not,  in  contemplation  that 
that  vacancy  is  to  happen,  sign  the  necessary 
paper  to.grTO  tbe  temporary  aothdrily  to  e»rry 
on  the  duties  of  the  office  f 

Last  of  all,  it  is  said  ha  committed  a  bigll 
misdemeaoor  by  intentionally  violatiBg  ue 
Constitntion  of  the  United  States  when   he 

fave  General  Thomas  this  letter  of  authority, 
f  I  have  been  soocessftil  in  the  argutnent  I 
have  already  addressed  to  you  you  will  be  of 
opinion  that  in  point  of  fact  tiiere  was  no  vio- 
lation of  the  Constitution  of  the  United  States 
by  delivering  this  letter  of  authority,  because 
the  Constitution  of  the  United  States  mukea 
no  provision  on  the  subject  of  these  temporary 
antnorities,  and  the  law  of  Congress  has  made 
provision  equally  applicable  to  the  recess  of 
the  Senate  and  to  its  session. 

Ilere,  also,  I  beg  leave  to  remind  the  Senate 
that  if  Mr.  Stanton's  case  does  not  fall  wiibin 
the  tennre-of-office  act,  if  the  order  which  the 
President  gave  to  him  to  vacate  the  office  was 
a  lawfht  order  and  one  whi<;h  be  Was  boand  to 
obey,  everything  which  is  contained  in  this 
article;  as  well  as  in  the  preceding  articles, 
ikils.  It  is  impossible,  I  submit,  for  the  bon- 
orablo  Managers  to  construct  a  case  of  an 
intestien  ea  A«  part  of  the  President  to  vio- 
late rtn  OtmstitatiMr  of  the  United  States  ont 
bf  anything  which  he  did  th  reference  to  the 
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appoiuttneDt  of  Qeoeral  Thomas,  provided  the 
order  to  Mr.  StAiiton  was  a  lawful  order  and 
Mr.  Stanton  was  bound  to  obey  it. 

I  advance  now,  Senators,  to  a  different  class 
of  articles,  and  they  may  properly  enough,  I 
gappose,  be  called  the  conspiracy  articles, 
bccanse  tbey  rest  upon  charges  of  conspiracy 
between  the  President  and  General  Thomas. 
There  are  fonr  of  them,  the  fourth,  fifth,  sixth, 
and  seventh  in  number  as  they  stand.  The 
fourth  and  the  sixth  are  framed  nodcr  the  act 
of  July  81,  ISm,  which  is  found  in  12  Statutes- 
at-Lai^e,  page  284.  The  fifth  and  seventh  are 
framed  under  no  act  of  Congress.  TUey  allege 
an  unlawful  conspiracy,  but  they  refer  to  no  lav 
by  which  the  acts  charged  are  made  unlawful. 
/  The  acts  charged  ore  called  unlawful,  but  there 
is  no  law  referred  to  and  no  case  made  by  the  arti- 
cles within  any  law  of  the  United  States  that  is 
known  to  the  President's  counseL  I  sliall 
treat  these  articles,  therefore,  the  fourth  and 
sixth  together,  and  the  fifth  and  seventh  to- 
gether, oecause  I  think  they  belong  in  that 
order.  In  the  first  place,  let  me  consider  the 
fourth  and  sixth,  wnich  charge  a  conspiracy 
within  this  act  which  I  have  just  mentioned. 
It  is  necessary  for  me  to  read  the  substance  of 
this  law  in  order  that  you  may  see  whether  it 
can  have  any  possible  application  to  this  case. 
It  was  passed  on  the  31st  of  July,  1801,  as 
a  war  measure,  and  is  entitled,  "  An  act  to 
define  and  punish  certain  conspiracies."  It 
provide; — 

"That  if  two  or  more  Mnoas  wi^thin  any  Stats  or 
Territory  of  the  United  States  Bball  conspiro  to- 
cetber  to  overthrow  or  to  pnt  down  or  to  destroy 
BT  force  tke  Ctoverameat  of  the  United  States,  or  to 
levy  war  aeainst  the  United  State*,  or  to  emote  by 
force  tho  aalhority  of  the  Government  of  the  Unitea 
Statea:  or  by  force  to  prevent,  hinder,  or  delay  the 
aaeotioa  of  any  law  of  the  United  States ;  or  by 
foree  to  mIm.  take,  or  Doaseee  any  property  of  the 
United  States  against  the  will  or  contrary  to  the 
aathority  of  the  united  States;  or  by  force,  or  !n- 
tiaudatioo,  or  threat  to  prevent  any  person  fk'on 
aeoeptinc  or  boloinc  aay  ol&ee  or  trait  or  piaM  of 
•onodence  under  the  United  States. 

These  are  the  descriptions  of  the  offenses. 
The  fourth  and  sixth  articles  contain  allega- 
tions that  the  President  and  General  Thomas 
conspired  together  by  force,  intimidation,  and 
threats  to  prevent  Mr.  Stanton  from  continu- 
ing to  hold  the  office  of  Secretary  for  the  De- 
partment of  War ;  and  also  that  they  conspired 
together  by  force  to  obtain  possession  of  prop- 
erty belonging  to  the  United  States.  These 
are  the  two  articles  which  I  suppose  are  de- 
signed to  be  drawn  under  this  act:  and  these 
are  the  allegations  which  are  intended  to  bring 
the  articles  within  it. 

Now.  it  does  seem  to  me  that  the  attempt  to 
wrest  this  law  to  any  bearing  whatsoever  upon 
this  prosecution  is  one  of  the  extraordinary 
things  which  the  case  contains.  In  the  first 
place,  80  far  from  having  been  designed  to  ap- 
ply to  tho  President  of  the  United  States  or  to 
any  act  he  might  do  in  the  course  of  the  execu- 
tion of  what  he  believed  to  bo  his  dut^,  it  does 
not  apply  to  any  man  or  any  thing  witjiin  the 
District  of  Columbia  at  all. 

"  If  two  or  more  persons  within  any  State  ox  Terri- 
tory of  the  United  States." 

Not  within  the  District  of  Colombia.  This 
is  a  highly  penal  law,  and  an  indictment  found 
in  the  very  words  of  this  act  charging  things  to 
hare  been  in  the  District  of  Columbia  and 
retnmed  into  the  proper  court  of  this  District, 
I  will  undertake  to  say,  would  not  bear  a  gen- 
eral demuirer,  because  there  is  locality  gtvea 
to  those  things  made  penal  by  this  act  of  Con- 
gress. It  is  made  applicable  to  certain  portions 
of  the  country,  but  not  made  applicable  to  the 
District  of  Columbia. 

Bat  not  to  dwell  upon  that  technioal  vi«w 
of  the  matter,  and  on  which  we  should  not 
choose  to  stand,  let  us  see  what  is  this  case. 
The  President  of  the  United  States  is  of  opin- 
ion that  Mr.  Stanton  holds  the  office  of  Secre- 
tary for  the  D^^rtment  of  War  at  his  pleasure. 
He  thinks  so,  nrst^  because  he  believes  the  case 
of  Mr.  Stanton  is  not  provided  for  in  the 
teniurc- of- office  act,  and  no  tenure  of  office  ia 
secared  to  him.  He  thinks  so.  secondly,  be- 
caose  he  believes  that  it  woulu  be  judiciolljr 


decided,  if  the  question  could  be  raised,  that 
a  law  depriving  the  President  of  the  power  of 
removing  such  an  officec  at  his  pleasure  is  not 
a  constitutional  law.  He  is  of  opinion  that  in 
this  case  he  cannot  allow  this  officer  to  coa- 
tinue  to  act  as  his  adviser  and  as  his  agent  to 
execute  the  laws  if  he  has  lawful  power  to  re- 
move him ;  and  under  these  circamatanoes  he 
gives  this  order  to  General  Thomas. 

I  do  not  view  this  letter  of  anthoritv  to  Gen- 
eral Thomas  as  a  purely  military  order.  The 
service  which  General  Thomas  was  invoked 
for  is  a  civil  service ;  bat,  at  the  same  time, 
Senators  will  perceive  that  ^he  parson  who 
gave  the  order  is  the  Commander-in-Chief  of 
uie  Army;  that  the  person  to  whom  it. was 
given  is  the  A(]jatant  General  of  the  Army ; 
that  the  subject-matter  to  which  the  order  re- 
lates is  the  performance  of  services  essential 
to  carry  on  the  military  service ;  and,  there- 
fore, when  such  an  order  was  given  by  the 
Commander-in-Chief  to  the  Adjutant  General 
respecting  a  subject  of  this  kind,  is  it  too  much 
to  say  that  there  was  invoked  that  spirit  of  mili- 
tary obedienoe  which  constitutes  the  strength 
of  the  service?  Not  that  it  was  a  parely  mil- 
itary order ;  not  that  General  Thomas  would 
have  been  subject  to  a  court-martial  for  dis- 
obeying it;  but  that  as  a  faithful  Adjutant 
General  of  the  Army  of  the  United  States, 
interested  personally  and  professiooalW  and 
patriotically  to  have  the  duties  of  the  omoe  of 
Secretary  for  the  Department  of  War  performed 
in  a  temporary  vacancy,  was  it  not  his  duty  to 
accept  toe  appointment  unless  he  saw  and 
knew  that  it  was  unlawfol  to  accept  it?  I  do 
not  know  how,  in  fact,  he  personally  consid- 
ered it ;  there  has  been  no  proof  given  on  the 
subject ;  but  I  have  always  assumed — I  think 
Senators  will  assntne — that  when  tlie  distin- 

fiiished  General  of  the  Army  of  the  United 
tates,  on  a  previous  oeoasion,  accepted  a  sini- 
ilar  appointment,  it  was  under  views  of  propri- 
ety ana  duty  such  as  those  which  I  have  now 
been  speakiugof ;  and  how  and  why  is  there  to 
be  attributed  to  General  Thomas,  as  a  cocon- 
spirator, the  guilty  intent  of  designing  to  over- 
tnrov  the  laws  of  his  country,  when  a  fair  and 
just  view  of  his  conduct  would  le^ve  him  en- 
tirely without  reproach? 

And  when  you  come,  Senatonu  to  the  other 
coconspirator,  the  President  of  the  United 
States,  is  not  the  case  still  clearer.  Make  it 
a  case  of  private  right,  if  yon  please;  put  it  as 
strongly  as  possible  against  the  President  in 
order  to  test  the  question.  One  of  you  has  a 
claim  to  property ;  it  ma^  be  a  disputed  claim ; 
it  is  a  claim  whicn  he  believes  may  prove,  when 
judicially  examined,  to  be  sound  and  good.  He 
says  to  A  B,  "  Go  to  C  D,  who  is  ia  posses- 
sion of  that  poperty ;  I  give  you  this  order  to 
him  to  give  it  up  to  yon  -,  and  if  he  gives  it  up 
take  possession."  bid  anybody  ever  imagine 
that  that  was  a  conspiracy  7  Does  not  every 
lawyer  know  that  the  moment  yon  introduce 
into  any  traosMtion  of  this  kind  the  element 
of  a  claim  of  right  all  criminal  elonents  are 
purged  at  once ;  and  that  this  is  always  true 
between  man  and  man  where  it  is  a  simple 
assertion  of  private  right,  the  parties  to  which 
are  at  liberty  either  to  assert  them  or  fiorego 
them,  as  they  please?  But  this  was  not  such 
a  case ;  this  was  a  caseof  pnUic  right,  of  pub- 
lic duty,  of  public  right  cudmed  upon  oonati- 
tntional  grounds  and  npon  the  interpretation 
of  the  law  which  had  been  given  to  it  by  the 
law- makers  themselves.  How  can  the  Presi- 
dent of  the  United  States,  ander  siuA  circnm- 
stances,  be  looked  npon  b^  anybody,  whether 
he  may  or  may  not  be  gmity  or  not  gnitty  of 
other  things  as  a  coconspirator  under  this  act? 
These  artioletMy  tlnat  thecon^Miaoy  between 
the  Preudent  and  General  Thomas  was  to  em- 
ploy force,  threats,  intimidation.  What  they 
nave  proved  against  the  President  is  that  he 
issuea  these  erdeca,  and  that  alone.  Now,  on 
the  face  of  these  orders,  there  is  no  apology 
(or  the  assertion  that  it  was  the  design  of  the 
President  that  at^body  at  (wy  time  should  nse 
fbtee,  threats,  or  intimidation.  The  order  is  to 
Itr.  Stanton  to  deliver  up  possesaios.    The 


order  to  General  Thomas  is  to  receive  posses- 
sion from  Mr.  Stanton  when  he  delivers  it  up. 
No  force  is  assigned  to  him ;  no  authority  is 
given  to  him  to  apply  for  or  use  any  force, 
threats,  or  intimidation.  There  is  not  only  g^ 
express  authority,  but  tlnre  is  no  implieatMn 
of  aaf  authority  to  apply  for  or  obtain  or  wSfr 
anything  bnt  the  oraer  iriiioh  was  riven  bim 
to  hancT  to  Mr.  Stanton ;  and  we  shidl  offer 
proof^  Senators^  whioh  we  think  caanot  fiiiVto 
oe  satisfactory  m  point  of  iaiA.^  that  the  Presi- 
dent from  the  first  had  in  view  simply  and 
solely  to  test  this  qoestioB  l^  the  law  ;  Uiat  if 
this  was  a  conspiracy  it  was  a  conspiraoy  to  go 
to  law,  and  that  was  the  whole  of  it.  Wb 
shall  snow  yon  what  advice  Uie  President  re- 
ceived on  this  snbiect,  vrf«t  views  in  eoncert 
with  his  advisers  he  entertained,  which,  of 
oottrse,  it  is  not  my  province  now  to  commesA 
npon  :  the  evidence  must  first  be  addnced,  then 
it  will  be  time  to  consider  it. 

The  oilier  two  eonspiraey  artieles  wiU  requtoe 
very  little  observation  from  me,  beeanse  the^ 
contain  no  new  allegations  of  fhct  whioh  are 
not  in  the  fourth  and  sixth  articles,  which  I 
have  already  adverted  to ;  and  the  only  dis- 
tinotion  between  them  aad  the  others  is  that 
tbey  are  not  feanded  upon  this  conspiracy -Mt 
of  1861 ;  thev  simply  aUege  an  unlawful  eon- 
spiraoy,  and  leave  the  matter  there.  They  do 
not  aUege  snlKcieiat  facts  to  bring  the  case 
within  the  act  of  1861.  In  other  words,  they 
do  not  allege  force,  threats,  or  intimidation. 
I  shall  have  occasion  to  remark  npon  these 
articles  when  I  come  to  apeak  of  the  tenth  ar* 
tiele,  because  these  aitieles,  as  you  perceive, 
oofne  within  diat  category  which  the  honor' 
able  Manager  announoM  here  at  an  early  period 
of  the  trial;  articles  whieh  require  no  law  t* 
support  them ;  and  when  I  oome  to  speak  of 
the  tenth  article,  as  I  shall  have  occasion  to 
diMuss  this  subjeict,  I  wirii  that  my  remarks,  so 
fiir  as  they  may  be  deemed  applicable,  shonM 
be  applied  to  these  fifth  and  seventh  trticlea 
whien  I  have  thus  pamad  over. 

I  akall  detiun  the  Senate  bat  a  moment  npon 
the  ninth  article,  whieh  is  Ae  one  relating  to 
the  convermtion  with  General  Emory.  The 
meaning  of  this  aitiole,  as  I  read  it,  is  that  the 
President  brought  General  Emory  before  kim< 
self  as  Commander-ln-Ohief  of  UM  Army  for 
the  purpose  of  instructing  trim  to  disobey  the 
law,  with  an  intent  to  indueeGeneratEmoryto 
disobOT  it,  and  with  intent  to  eaakle  hinwelf 
nnlawfoUy  and  br  the  oaa  of  miStary  foree 
throngh  GenemI  Bmoty,  to  prevent  Mf.  Stan^ 
ton  from  continuing  to  hera  office.  Now,  I 
snbmit  that,  not  only  does  this  snrticle  fail  of 
proof  in  ita  subetaace  as' thus  detailed,  bnt 
that  it  is  disproved  by  the  witness  whom  they 
have  introdneed  to  support  it.  In  the  first 
place,  it  appears  clearly  from  General  Emory's 
statement  tnat  the  President  did  not  bring  him 
there  for  nay  purpose  connected  with  tliis 
«>proi»iation  bill  affeeting  the  command  of 
the  kttmf,  or  the  «rdef8  given  to  the  Army. 
This  snbwot  Geoeml  Emory  introduced  him- 
self, ana  when  the  conversation  was  broken 
off  it  was  again  reenrred  to  by  kioeelf  asking 
the  President's  permission  to  bring  it  to  his  at- 
tention. Whatsoever  was  said  upon  that  sub- 
ject was  said  not  because  the  IVetident  of  the 
United  States  had  brought  the  commander  of 
the  depastment  of  Waflbingtoa  before  him  for 
that  purpose,  but  beeanse,  having  brought  hhn 
there  for  an<dher  purpose,  to  which  I  shall 
allude  in  a  moment,  the  commanding  General 
chose  himscAf  to  introduce  that  snqeet  and 
ooaverae  upoo  it,  and  obtain  the  President'B 
views  upon  it. 

In  the  next  plaoe,  having  his  attention  called 
to  the  act  of  GoagTesa  aadto  the  order  under 
it,  the  PzesidBnt  expressed  precisely  the  same 
opinion  to  Gsncral  Emory  that  he  had  pre- 
vioaslymibKolyeancsssed  to  Congress  itself 
at  the  time  when  ne  act  was  sent  to  him  for 
his  signature ;  and  there  is  found  set  out  in  his 
answer  on  page  82  of  the  official  report  of  these 
proceedings  what  that  opinion  was ;  that  he 
considered  that  this  prginsion  interfered  with 
his  eooatittttioaal  ri^  as  the  Coaunander-in- 
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Chief  of  Ibe  Army ;  ud  that  is  what  he  aaid 
to  General  Emory.  There  ii-  not  even  prob- 
able cause  to  believe  that  he  said  it  for  any  other 
than  the  natural  reason  that  General  Emory 
bad  introduced  the  subject,  had  asked  leave  to 
eaJl  his  attention  to  it,  and  evidently  expected 
and  desired  that  the  President  shovld  say  some- 
(hing  on  the  subject ;  and  if  he  said  anything 
was  ne  not  to  tell  the  truth  7  That  is  exactly 
what  he  did  say.  I  mean  the_  truth  as  he  ap- 
prehended it.  It  will  appear  in  proof,  as  I  am 
instructed,  that  the  reason  why  the  President 
sent  for  General  EiBory  was  not  that  he  might 
endeavor  to  seduce  that  distinguished  officer 
from  his  allegiance  to  the  laws  and  the  Con- 
sUtation  of  his  country,  bat  because  he  wished 
to  obtain  information  about  mili  tary  movements 
which  be  was  informed  upon  authority  which 
be  had  a  right  to  and  was  bound  to  respect 
might  require  his  personal  attention. 

Ipass,  then,  from  this  article,  as  being  one 
i^>on  which  I  ought  not  to  detain  the  Senate, 
and  I  come  to  iSe  last  one,  concerning  which 
I  shall  have  much  to  say,  and  that  is  the  tenth 
article,  which  is  all  of  and  concerning  the 
qieeches  of  the  President. 

In  the  front  of  this  inquiry  the  question  pre- 
sents itself:  What  are  impeachable  ofienses 
under  the  Coitstilntion  of  the  United  States? 
Upon  this  question  learned  dissertations  have 
been  written  and  printed.  One  of  tbem  is 
annexed  to  the  argument  of  the  honorable 
Manager  who  opened  the  cause  for  the  prose- 
«ntion.  Another  one  on  the  other  side  of  the 
question,  written  by  one  of  Uie  honorable  Man- 
agers themselves,  may  be  found  annexed  to  the 
proceedings  in  the  House  of  Bepresentatives 
upon  the  occasion  of  the  first  attempt  to  im- 
peach the  President.  And  there  have  been 
Others  written  and  published  by  learned  jurists 
tooebing  this  subject.  I  do  not  propose  to  vex 
the  ear  of  the  Senate  with  any  of  the  prece- 
dents drawn  from  the  Middle  Ages.  Theframers 
of  oar  Constitution  were  quite  as  familiar 
with  them  as  the  learned  authors  of  these 
treatises,  and  the  framers  of  o«r  Constitution, 
as  I  conceive,  have  drawn  from  them  the  les- 
son which  I  desire  the  Senate  to  receive,  that 
these  precedents  are  not  fit  to  govern  tiieir 
conduct  on  this  triaL 

In  my  apprehension,  the  teachings,  the  re- 
^airements,  the  prohibitions  of  the  Constitu- 
tion of  the  United  States  prove  all  that  is 
aecessMy  to  be  attended  to  tor  Um^  purposes 
of  this  trial.  I  propose,  therefore,  instead  of 
a  search  through  the  precedents  which  were 
■lade  in  the  times  of  the  Plantagenets,  the 
Tudors,  and  the  Stuarts,  and  which  have  been 
Tepeated  since,  to  come  nearer  home  and  see 
what  nrovisioBS  of  the  Constitution  of  the 
UnitM  States  bear  on  this  qneslioB,  and  whether 
they  are  not  aaffioieot  to  settle  it.  If  they  are 
it  is  quite  immaterial  what  exists  elsewhere. 
^  My  first  position  is,  that  when  the  Constitu- 
tion speaks  of  "treason,  bribery,  and  other 
high  crimes  and  misdemeanors"  it  refisrs  to, 
and  includes  only,  high  criminal  offenses  against 
the  United  Slates,  made  so  by  some  law  of  the 
United.  States  existing  when  the  acts  com- 
plained of  were  done ;  and  I  say  that  this  is 
pjainly  tobe  inferred  from  each  and  every  pro- 
vision of  the  Constitution  on  the  sutyect  of 
impeaehosent. 

"Treason"  and  "bribery."  Nobody  wUI 
dcKibt  that  these  are  here  designated  high 
crimes  and  misdemeanors  against  the  United 
States,  made  such  In  the  laws  of  the  United 
States,  which  the  framers  of  the  Constitu- 
tion knew  must  be  passed  in  the  nature  of  the 
Government  they  were  about  to  create,  be- 
eause  these  are  offisosea  which  strike  at  the 
existence  of  that  GoTersraent—"  other  Jiigh 
crimes  and  misdemeanors."  Notdtaraiociu. 
High  crimes  and  misdemeanors ;  so  high  that 
they  belong  in  this  oompanr  with  treason  and 
bribery.  That  is  plain  on  the  £»oe  of  the  Con- 
stitution ;  in  the  very  first  step  it  takes  on  the 
subject  of  impeachment.  "High  crimes  and 
misdemeanors' '  against  what  law  7  There  can 
be  no  crime,  there  can  be  no  misdemeanor 
without  a  law,  vrrittaa  or  nnwiitten,  express 


or  implied.^  There  must  be  some  law ;  other- 
wise there  is  no  crime.  My  interpretation  of 
it  is  that  the  language  "high  crimes  and  mis- 
demeanors" means  "  offenses  agiunst  the  laws 
of  l^e  United  States."  Let  us  see  if  the  Con- 
stitution has  not  said  so. 

The  first  clause  of  the  second  section  of  the 
second  article  of  the  Constitution  reads  thus : 
"The  President  of  the  United  Stetes  shall 
have  the  power  to  grant  reprieves  and  pardons 
for  offenses  against  the  United  States,  except 
in  cases  of  impeachment."  "  Offensed  against 
the  United  States"  would  include  "  cases  of 
impeachment,"  and  they  might  be  pardoned 
by  the  President  if  they  were  not  excepted. 
Then  cases  of  impeachment  are,  according  to 
the  express  declaration  of  the  Constitution 
itself,  cases  of  offenses  against  the  United 
States. 

Still,  the  learned  Manager  says  that  this  is 
not  a  court,  and  that,  whatever  may  be  the 
character  of  this  body,  it  is  bound  by  no  law. 
Very  different  was  the  understanding  of  the 
fathers  of  the  Constitution  on  this  subject. 

Mr.  Manager  BUTLBK.  Will  you  state 
where  it  was  1  said  it  was  bound  by  no  law  7 

Mr.  STANBERY.     "  A  law  unto  itself." 

Mr.  Manager  BUTLER.  "  No  common  or 
statute  law  "  was  my  language. 

Mr.  CURTIS.  I  desire  to  refer  to  the  sixty- 
fourth  number  of  the  Federalist,  which  is  found 
in  Dawson's  edition,  on  page  468 : 


"Tlie  remaininit  powers  whioh  the  plan  of  the 
ConveBtlon  allots  to  the  Seosta.  in  a  distinet  oapa- 
oity,  are  eompriied  in  tbeir  psrtioipatiOD  with  tbo  Ex- 
ecutive in  the  appointiuont  to  omoea,  and  in  their 
judicial  obsraoter  as  a  court  for  thotrialofimpcach- 
menti,  as  in  the  bnaineagof  appointments  theBzeoa- 
tive  will  b«  tho  principal  stent,  the  proviaiona  relat- 
ing to  it  will  moat  properly  be  aiscuased  in  the 
examination  of  that  deportment.  Wewill  therefore 
oonclode  this  head  with  a  view  of  the  Judicial 
oharaeter  of  the  Senate." 

And  then  it  is  discussed.  .  The  next  position 
to  which  I  desire  the  attention  of  the  Senate 
is,  that  there  is  enough  written  in  the  Consti- 
tution to  prove  that  this  is  a  court  in  which  a 
judicial  trial  is  now  being  carried  on.  "The 
Senate  of  the  United  States  shall  have  the 
sole  power  to  try  all  impeachments."  "When 
the  President  is  tried  the  Chief  Justice  shall 
preside."  The  trial  of  all  crimes,  except  in 
case  of  impeachment,  shall  be  by  Jury.  This, 
then,  is  the  trial  of  a  crime.  You  are  the 
triers,  presided  over  by  the  Chief  Justice  of 
the  United  States  in  this  particular  case,  and 
that  on  the  express  words  of  the  Constitution. 
There  is  also,  according  to  its  express  words, 
to  be  an  acquittal  or  a  conviction  on  this  trial 
for  a  crime.  "No  person  shall  be  convicted 
without  the  concurrence  of  two  thirds  of  the 
members  present."  There  is  also  to  be  a 
judgment  in  case  there  shall  be  a  conviction. 

"Judgment  In  cases  of  impeachment  shall  not  ex- 
tend farther  than  removal  from  office  and  diaquali- 
ficalioa  to  hold  any  office  of  honor,  trust,  or  proftt 
under  the  United  States." 

Here,  then,  there  is  the  trial  of  a  crime,  a 
trial  by  a  tribunal  designated  by  the  Constitn- 
tioii  in  place  of  court  and  jnry,  a  conviction, 
if  guilt  IS  proved,  a  judgment  on  that  convic- 
tion, a  pumshment  inflicted  by  the  judgment  for 
a  crime ;  and  this  on  the  express  terms  of  the 
Constitution  itself.  And  yet,  say  the  honora- 
ble Managers,  there  is  no  court  to  try  the  crime 
and  no  law  by  which  the  act  is  to  be  judged. 
The  honorable  Manager  interrupted  me  to  say 
that  he  qualified  that  expression  of  no  law ; 
his  expression  was  "no  common  or  statute 
law."  Well,  when  you  get  out  of  that  field 
yoa  are  in  a  limbo,  a  vacanm,  so  far  as  law  is 
concerned,  to  the  best  of  my  knowledge  and 
belief. 

I  say,  then,  that  it  is  impossible  not  to  come 
to  the  conclusion  that  the  Constitution  of  the 
United  States  has  designated  impeachable 
offenses  as  offenses  against  the  United  States, 
that  it  has  provided  for  the  trial^  of  those 
offenses,  that  it  has  established  a  tribunal  for 
the  purpose  of  trying  them,  that  it  has  directed 
the  tribunal  in  case  of  convictioa  to  pronounce 
a  ju<^inent  upon  the  conviction  atid  inflict  a 
paaisfiAent.    AU  this  being  provided  for,  can 


it  be  maintained  that  this  is  not  a  court,  or 
that  it  is  bound  by  no  law? 

But  the  argument  does  not  rest  mainly, 
I  think,  upon  the  provisions  of  the  Constitu- 
tion concerning  impeachment.  It  is,  at  any 
rate,  vastly  strengthened  by  the  direct  pro- 
hibitions of  the  Constitution.  "  Congress  shall 
pass  no  bill  of  attainder  or  expostfaeto  law." 
According  to  that  prohibition  of  the  Constitu- 
tion, if  every  member  of  this  body  sitting  in  its 
legislative  capacity  and  ever^  member  of  the 
other  body  sitting  in  its  legislative  capacity, 
should  unite  in  passing  a  law  to  punish  an  act 
after  the  act  was  done,  that  law  would  be  a 
mere  nullity.  Yet  what  is  claimed  by  the  hon- 
orable Managers  in  behalf  of  members  of  this 
body?  As  a  Congress  you  cannot  create  a  law 
to  punish  these  acts  if  no  law  existed  at  the 
time  they  were  done;  but  sitting  here  as  judges, 
not  only  after  the  fact  but  while  the  case  is 
on  trial,  you  may  individually,  each  one  of 
you,  create  a  law  by  himself  to  govern  the  case. 

According  to  this  assumption  the  same  Con- 
stitution which  has  made  it  a  bill  of  rights  of 
the  American  citizen,  not  only  as  against  Con- 
gress but  as  against  the  Legislature  of  every 
State  in  the  Union,  that  no  ex  post  fouAo  law 
shall  be  passed — this  same  Constitution  has 
erected  you  into  a  body  and  empowered  every 
one  of  you  to  say  aut  inveniam  out  faciam 
viam :  if  I  cannot  find  a  law  I  will  make  one. 
Nay,  it  has  clothed  every  one  of  you  with  im- 
perial power ;  it  has  enabled  you  to  sny,  tie 
eofo,  lie  jubto,  ttat  pro  rattone  volunta* :  I 
am  a  law  unto  myself,  by  which  law  I  shall 
govern  this  case.  Ana,  more  than  that,  whea 
each  one  of  you  before  he  took  his  place 
here  called  God  to  witness  that  he  would  ad- 
minister iinpartial  justice  in  this  case  accord- 
ing to  the  Cfonstitution  and  the  laws,  he  meant 
such  laws  as  he  might  make  as  ho  went  along. 
The  Constitution,  which  had  prohibited  any- 
body from  making  such  laws,  he  swore  to  ob- 
serve ;  but  he  also  swore  to  be  governed  by  liis 
own  will ;  his  own  individual  will  wns  the  law 
which  he  thus  swore  to  observe ;  and  this  spe- 
cial provision  of  the  Constitution  that  when 
the  Senate  sits  in  this  capacity  to  try  an  im- 
peachment the  Senators  shall  be  on  oath  means 
merelj  that  they  shall  swear  to  follow  their 
own  individual  wills  I  I  respectfully  submit 
this  view  cannot  consistentljr  and  properly  be 
taken  of  the  character  of  this  body  or  of  the 
duties  and  powers  incumbent  npon  it, 

Look  for  a  moment,  if  yon  please,  to  the 
other  provision.  This  same  search  into  the 
English  precedents,  so  far  from  having  made 
our  ancestors  who  framed  and  adopted  the 
Constitution  in  love  with  them,  led  them  to 
put  into  the  Constitution  a  positive  and  abso- 
lute prohibition  against  any  bill  of  attainder. 
What  is  a  bill  of  attainder?  It  is  a  case 
before  the  Parliament  where  the  Parliament 
make  the  law  for^  the  facts  the;f  find.  Eiach 
legislator  (for  it  is  in  their  legislative  capa- 
city they  act,  not  in  a  judicial  one)  is,  to  use 
the  phrase  of  the  honorable  Managers,  "a  law 
unto  himself;"  and  according  to  his  discre- 
tion, his  views  of  what  is  politic  or  proper 
nnder  the  circumstances,  be  frames  a  law  to 
meet  the  case  and  enacts  it  or  votes  in  its 
enactment  According  to  the  doctrine  now 
advanced  bills  of  attainder  are  not  prohibited 
by  this  Constitution ;  they  are  only  slightly 
modified.  It  is  only  necessary  for  the  £u>u8e 
of  Representatives  by  a  mtyority  to  vote  an 
impeachment  and  send  up  certain  articles  and 
have^  two  thirds  of  this  body  vote  in  favor  of 
conviction,  and  there  is  an  attainder ;  aud  it 
'Is  done  by  the  same  process  and  depends  on 
identically  the  same  principles  as  a  bill  of 
attainder  in  the  English  Parliament  The 
individual  wills  of  the  legislators,  instead  of 
the  conscienUous  dischai^ge  of  the  duty  of  the 
jndges,  settle  the  result 

I  submit,  then.  Senators,  that  this  view  of 
the  honorable  Managers  of  the  duties  and 
powers  of  this  body  cannot  be  maintained. 
But  the  attempt  made  by  the  honorable  Man- 
agers to  obtain  a  conviction  upon  this  tenth 
article  is  attended  wi(h>  some  pecoliaritiea 
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wbicb  I  think  it  is  the  daty  of  the  coanael  to 
the  President  to  advert  to.  So  &r  as  reg^ards 
the  preceding  articles,  the  first  eight  articles 
aru  framed  upon  allegations  that  the  President 
broke  a  law.  I  suppose  the  honorable  Man- 
agers do  not  intend  to  carry  their  doctrine  so 
far  as  to  say  that  unless  yon  find  the  President 
did  intentionally  break  a  law  those  articles  are 
supported.  As  to  those  articles  tliere  is  some 
law  unquestionably,  the  very  gist  of  the  charge 
b«ing  that  he  broke  a  law.  You  must  find  that 
the  Taw  existed;  ycu  must  construe  it  and 
apply  it  to  the  case ;  you  imist  find  his  crim- 
inal intent  willfully  to  breaK  the  law,  before 
the  articles  can  be  supported.  Bat  we  come 
now  to  this  tenth  article,  which  depends  upon 
no  law  at  all,  bat,  as  I  have  said^  is  attended 
with  some  extraordinary  peculiarities. 

The  complaint  is  that  the  President  made 
speeches  against  Congress.  The  tme  state- 
ment here  would  be  much  more  restricted  than 
that;  for  although  in  those  speeches  the  Pres- 
ident used  the  word  "Congress,"  undoubtedly 
be  did  not  mean  the  entire  constitntional  body 
organized  under  the  Constitution  of  the  Uni- 
ted States;  he  meant  the  dominant  majority 
in  CoQgress.  Everybody  so  understood  it; 
everybody  mnst  so  understand  it  But  the 
complaint  is  that  he  made  speeches  against 
those  who  governed  in  Congress.  Well,  who 
•re  the  grand  jury  in  this  cose?  One  of  the 
parties  spoken  against  And  who  are  the  try- 
ers?  The  other  party  spoken  against  One 
would  think  there  was  some  incongruity  in 
tills ;  some  reason  for  giving  pause  before  tak- 
ing any  very  great  stride  in  that  direction.  The 
honorable  House  of  Representatives  sends  its 
Managers  here  to  take  notice  of  what?  That 
the  House  of  Representatives  baa  erected  itself 
into  a  school  of  manners,  selecting  from  its 
ranks  those  gentlemen  whom  it  deems  most 
competent  by  precept  and  example  to  teach 
decorum  of  speech;  and  they  desire  the  judg- 
ment of  this  Dody  whether  the  President  has 
not  been  guilty  of  indecorum,  whether  he  has 
spoken  properly,  to  ase  the  phrase  of  the  hon- 
orable Manager.  Now,  there  nsed  to  be  an 
old-fashioned  notion  that  although  there  might 
be  a  difference  of  taste  about  oral  speeches, 
and,  no  donbt,  always  has  been  and  always 
will  be  many  snch  differences,  there  was  one 
Tery  important  test  in  reference  to  them,  and 
that  is  whether  they  are  tme  or  false ;  but  it 
seems  that  in  this  case  that  is  no  test  at  all. 
The  honorable  Manager,  in  opening  the  case, 
finding,  I  suppose,  that  it  was  necessary,  in 
some  manner,  to  advert  to  that  subject,  has 
done  it  in  terms  which  I  will  read  to  you : 

"The  words  are  not  alleged  to  be  either  false  or 
4eiSunatoi7,  beeanse  it  is  not  within  the  power  of 
aa7  man.  bowavar  high  hit  oSeial  podtion,  in  efieet 
to  slander  the  Congren  of  the  United  States,  in  the 
ordinary  sense  of  that  word,  so  ea  to  call  on  Con- 
Craas  to  answer  as  to  tha  tmta  of  the  acoomtion." 

Conndering  the  nature  of  our  Government, 
eoosidering  the  experience  which  we  have  gone 
throngh  on  this  subject,  that  is  a  pretty  lofty 
claim.  Why,  if  the  Senate  please,  if  you  go 
back  to  the  time  of  the  Plantagenets  and  seek 
for  precedents  there,  you  will  not  find  so  lofty 
*  claim  as  that.  I  beg  leave  to  read  from  two 
Statutes,  the  first  beingS  Edward  I,  ch.  84,  and 
the  second  2  Richard  II,  ch.  1,  a  short  passage. 
The  statute,  8  Edward  I,  ch.  84,  after  the  pre- 
amble, enacts — 

"That  from  henceforth  none  be  ao  hardy  to  tell 
or  pabliah  any  ftUse  news  or  tolea,  whereby  discord 
or  ocoasien  of  diioord  or  slander  may  grow  between 
the  kin«  and  his  people,  or  the  great  men  of  the 
rralm :  and  he  that  doeth  so  shall  be  token  and  kept 
in  nntil  ba  hath  brought  him  into  court  whioh  was 
th«  tot  aatber  of  tha  tale." 

■  The  statate  2  Richard  II,  c.  1,  •.  6,  enacted 
with  some  alterations  the  previous  statate.  It 
commenced  thus  : 

**  Of  devison  of  false  news  and  of  horrible  and  Mse 
Has  of  prelates,  dnket,  earls,  barons,  and  other  nobles 
aad  great  men  of  the  realm :  and  also  of  tha  oboD- 
eallor,  treasorer,  clerk  of  the  privy  seal,  steward  of 
the  king's  boose.  Justices  of  the  one  bench  or  of  the 
other,  and  of  other  great  oSears  of  the  realm." 

The  great  men  of  the  realm  in  the  time  of 
Richard  II  were  protected  only  against  "  horri- 
bla  and  iUse  lies," 'and  when  we  arrive  in  the 


conrse  of  our  national  experience  during  the 
war  with  France  and  the  administration  of 
Mr.  Adams  to  that  attempt  to  check,  not  free 
speech,  but  free  writing.  Senators  will  find  that 
although  it  applied  only  to  written  libels  it 
contained  an  express  section  that  the  truth 
might  be  given  in  evidence.  That  was  a  law, 
as  Senators  know,  making  it  penal  by  written 
libels  to  excite  the  hatred  or  contempt  of  the 
people  against  Congress amon^  other  offenses; 
but  the  estimate  of  the  elevation  of  Congress 
above  the  people  was  not  so  high  but  that  it  was 
thought  proper  to  allow  a  defense  of  the  truth 
to  be  given  in  evidence.  I  beg  leave  to  read 
from  this  sedition  act  a  part  of  one  section 
and  make  a  reference  to  another  to  support 
the  correctness  of  what  I  havesaid.  It  is  found 
in  Statutes-at- Large,  page  696: 

"That  if  any  person  shall  write,  print  ntter.  or 
publish,  or  shnii  cause  or  procure  to  be  written, 
primed,  uttered,  or  published,  or  shall  knowingly 
und  willinely  n.«!<ist  or  ni^l  in  writing, printing, ntter- 
inir.  or  publishing  itny  fiUao,  scandalous,  and  mali- 
cious wriiini;  or  writiuETS  against  tho Government  of 
the  United  .States,  or  either  Uonaa  of  the  Congreae 
of  tho  United  States,  or  the  Presidentof  the  United 
States,  with  intent  to  defame  the  said  Oovornmcnt 
nr  sither  House  of  the  said  Congress,  or  thesaidPrea- 
idcnt,  or  to  briiii;  thciu,  ur  oither  or  any  of  them  the 
h.ttred  of  tho  good  iicopla  of  tbo  United  States,  or  to 
.stir  up  sedition  within  the  United  States,  or  to  exoite 
any  unlawful  combinations  therein,"  AO. 

Section  three  provides — 

"  That  if  any  peraonsball  be  prosaented  nnder  this 
aet  for  the  writing  or  publishing  any  libel  aforesaid, 
it  shall  be  lawful  for  the  defendant,  upon  the  trial 
of  the  eausa,  to  give  in  evidence  in  his  defense  the 
truth  of  the  matter  contained  in  the  publioation 
charged  as  a  libel.  And  the  jury  who  shall  try  the 
eauseshall  hare  a  right  to  determine  the  law  and  the 
fact,  andar  tha  diraotion  of  the  oonrt  ss  in  other 
cases." 

In  contrast  with  the  views,  expressed  hare, 
I  desire  now  to  read  from  the  fourth  volume 
of  Mr.  Madison's  works,  pages  &42  and  647, 
passages  which,  in  my  judgment,  are  as  mas- 
terly as  anything  Mr.  Madison  ever  wirole, 
upon -the  relations  of  the  Congress  of  the  Uni- 
ted States  to  the  people  of  the  United  States 
in  contrast  with  the  relations  of  the  Govern- 
ment of  Great  Britain  to  the  people  of  that 
island ;  and  the  necessity  which  the  nature  of 
onr  Government  lays  us  under  to  preserve 
freedom  of  the  press  and  freedom  of  speech: 

"  The  essential  diibrenee  between  the  British  Oov- 
emmcnt  and  the  American  CoDstitoUon  will  place 
this  suhjeot  in  the  clearest  light 

"In  the  British  Gkiremment  the  danger  of  en- 
oroaebments  on  the  rights  of  the  people  is  under- 
stood to  be  confined  to  the  Ezecntivo  Magistrate. 
The  Rapruentatives  of  the  people  in  the  Legislatare 
ore  only  exempt  themlielves  from  distrust  bnt  ore 
considered  as  suffleieot  gaardians  of  the  rights  of 
their  oonstltnents  against  the  danger  from  the  £xcc- 
ntlva.  Uence  it  is  a  principle  that  the  Parliament  Is 
nnlimited  in  its  power,  or,  in  their  own  language,  is 
omnipotent  Hence,  too,  all  the  ramparts  for  protoot- 
ing  the  rights  of  the  people— snch  as  their  Magna 
Charta,  their  Bill  of  Uighta,  Jec.— ore  not  reared 
against  the  Parliament,  bnt  against  the  royal  pre- 
rogative. Tbef  are  merely  legialative  preeautlons 
against  Executive  osarpations.  Under  such  a  Oov- 
ernment  as  this,  an  exemption  of  tbo  press  from  pre- 
vious restraint,  by  licensers  appointed  by  the  king, 
is  all  the  freedom  that  can  be  aeonred  to  it 

"In  the  United  States  the  case  is  altogether  differ- 
ent. The  people,  not  the  Oovornmcnt,  possess  the 
abeolnte  sovereignty.  The  Legislatare,  no  less  than 
the  Executive,  is  nndor  limitations  of  power.  En- 
croachments are  regarded  as  possible  irom  the  one 
OS  well  as  from  the  other.  Hence,  In  the  United 
States,  the  great  and  essential  rights  of  the  people 
oraseaored  agaiast  legislative  as  well  as  against  ax- 
ecntivo  ambition.  They  arc  secured,  not  by  laws 
paramount  to  prerogative,  but  by  constitutions  par- 
amount to  laws.  Thisseonrity  of  the  freedom  of  the 
presi  reqairesthatit  should  be  exempt  not  oalyfrom 
previous  restraint  by  the  Executive,  as  in  Oreat 
Britain,  bat  from  legislative  restraint  also;  and  this 
exemption,  to  be  effectual,  moat  bo  an  exemption  not 
only  from  the  previous  inspection  of  Ueensea,  but 
irom  tho  subsequent  penalty  of  laws." 

One  other  passage  on  page  647,  which  has 
an  extraordinary  application  to  the  subject  now 
before  you: 

"1.  Tha  Constitution  anppoaas  that  the  PrasMent 
the  Congress,  and  each  of  its  Houses  may  not  dis- 
charge their  trusts,  either  from  defect  of  judgment 
or  other  causes.  Uence  they  are  all  mode  responsi- 
ble to  their  oenstitaents  at  tha  returning  periods  of 
election;  and  the  President  who  is  singly  intrusted 
with  very  great  powers,  is^  as  a  further  guard,  sub- 
jected to  an  intermediate  impeachment. 

"2.  Should  it  happen, as  the  Constitution  supposes 
it  may  happen,  that  either  of  these  branches  of  tho 
Govemnient  may  not  have  duly  discharged  its  trust. 
It  is  natoral  and  proper  that  aoeording  to  the  eausa 


aad  degree  of  their  fknlts,  they  shonld  be  brought 
into  contempt  or  disrepute,  and  incur  the  hatred  of 
thepe^le. 

*'3.  Whether  it  has,  in  any  case,  happened  that  the 
proceedinRS  of  cither  or  all  of  those  branohes  orinoe 
such  a  violation  of  duty  as  to  justify  a  contempt,  a 
disrepute,  or  hatred  amon;  the  people,  can  only  be 
determined  by  a  free  examination  thereof,  and  a  fraa 
communication  among  tho  people  thereon. 

"4.  Whenever  it  may  have  actually  happo:  ed  that 
proceedings  of  this  sort  are  ehargeable  or.  all  or 
either  of  the  branohes  of  the  Oovemment  it  is  tha 
duty,  as  well  as  right,  of  intelligent  and  faithful  eiti- 
sens  to  disensa  and  promulga  them  freely,  as  wall  to 
control  them  by  the  censorship  of  the  public  opin- 
ion as  to  promote  a  remedy  according  to  the  rules  of 
tho  Constitution.  And  it  cannot  be  avoided  that 
those  who  are  to  apply  the  remedy  mnst  feel,  in  soma 
degree,  a  contempt  or  hatred  against  the  transgress- 
ing party." 

These  observations  of  Mr.  Madison  were 
made  in  respect  to  the  freedom  of  tho  press. 
There  were  two  views  entertained  at  the  time 
when  tha  sedition  law  was  passed  concerning 
the  power  of  Congress  over  this  subject  The 
one  view  was  that  when  the  Constitution  spoke 
of  freedom  of  the  press  it  referred  to  the  com- 
mon-law definition  of  that  freedom.  That  waa 
the  view  which  Mr.  Madison  was  controverting 
in  one  of  the  passages  which  I  have  rMid  to 
TOO.  The  other  view  was  that  the  common- 
law  definition  could  not  be  deemed  applicable, 
and  that  the  freedom  provided  for  by  the  Con- 
stitution, so  far  as  the  action  of  Congress  was 
concerned,  was  an  absolate  freedom  of  the 
press.  But  DO  one  ever  imagined  that  freedom 
of  speech,  in  contradistinction  from  written 
libel,  could  be  restrained  by  a  law  of  Congress; 
for  whether  you  treat  the  prohibition  in  the 
Constitution  as  absolate  in  itself  or  whether 
you  refer  to  the  common  law  for  a  definition 
of  its  limits  and  meaning  the  result  will  be  the 
same.  Under  the  common  law  no  man  waa 
ever  punished  criminally  for  nioken  words. 
If  be  slandered  his  neighbor  and  injured  him, 
he  must  make  good  in  damages  to  his  neighbor 
the  injury  he  had  done ;  but  there  was  no  such 
thing  at  the  common  law  as  an  indictment  for 
woken  words.  So  that  this  prohibition  in  the 
Constitution  aninst  any  legislation  by  Con- 
gress in  restraint  of  the  freraom  of  speech  is 
necessarily  an  absolute  prohibition ;  and  there- 
fore this  is  a  case  not  only  where  there  is  no 
law  made  prior  to  tl^e  act  to  punish  the  act, 
but  a  ease  where  Congress  is  expressly  pro- 
hibited from  making  any  law  to  operate  even 
on  subsequent  acts. 

What  is  the  law  to  be  ?  Suppose  it  is,  as  the 
honorable  Managers  seem  to  think  it  shonld 
be,  the  sense  of  propriety  of  each  Senator  ap- 

r»led  to.  What  is  it  to  be  ?  The  only  rule 
have  heard — the  only  rule  which  can  be  an- 
nounced— is  that  yon  may  require  the  speaker 
to  speak  properly.  Who  are  to  be  the  judges 
whether  he  speaks  properly  7  In  this  case  the 
Senate  of  the  United  States  on  the  presentation 
of  the  House  of  Representatives  of  the  United 
States ;  and  that  is  supposed  to  be  the  freedom 
of  speech  secured  by  this  absolate  prohibition 
of  the  Constitution.  That  is  the  same  free- 
dom of  speech.  Senators,  in  consequence  of 
which  thousands  of  men  went  to  the  scaffold 
under  the  Tndors  and  the  Stuarts.  That  is 
the  same  freedom  of  speech  whioh  caused 
thousands  of  heads  of  men  and  of  women  to 
roll  from  the  guillotine  in  France.  That  is 
the  same  freedom  of  speech  which  has  caused 
in  our  day  more  than  once  "order  to  reign  in 
Warsaw.  The  persons  did  not  speak  prop- 
erly in  the  apprehension  of  the  juiiges  before 
whom  they  were  brought  Is  that  the  freedom 
of  speech  intended  to  be  secnred  by  our  Con- 
stitution 7 

Mr.  Chief  Justice  and  Senators.  I  have  to 
detain  you  bnt  a  very  short  time  longer,  and 
that  is  by  a  few  observations  concerning  the 
eleventh  article,  and  they  will  be  very  few,  for 
the  reason  that  the  eleventh  article,  as  1  un- 
derstand it,  contains  nothing  new  which  needs 
any  notice  from  me.  It  appears  by  the  official 
copy  of  the  articles  which  is  before  ns,  the 
printed  copy,  that  this  article  was  adopted  at 
a  later  penod  than  the  preceding  nine  articles, 
and  I  suppose  it  has  that  appearance,  that  the 
honorable  Managers,  looking  over  the  work 
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Uiey  bod  already  performed,  i^cliapa  not  feel- 
ing perfectly  satisfied  to  leave  it  iu  toe  shape  in 
which  it  then  stood,  caine  to  the  eonclasion  to 
add  tliis  eleventh  article,  and  they  have  com- 
pounded it  out  of  the  materials  which  they  hod 
previously  worked  up  into  the  others.  In  the 
first  place, they  said,  here  are  the  speeches; 
we  will  have  something  about  them,  and  ac- 
cordingly they  begin  by  the  allegation  that 
the  President  at  the  Executive  Mansion,  on  a 
certain  occasion,  made  a  speech,  and  without 

Sivine  his  words,  bat  it  is  attributed  to  him 
lat  he  had  an  intention  to  declare^  that  this 
was  not  a  Congress  within  the  meaning  of  the 
Constitation ;  all  of  which  is  denied  in  his 
answer,  and  there  is  no  proof  to  support  it.  The 
President,  by  hia  whole  course  of  conduct,  bas 
shown  that  he  could  have  entertained  no  such 
intention  as  that.  He  has  explained  that  fully 
in  bis  answer,  and  I  do  not  tliink  it  necessary 
to  repeat  the  explanation. 

Then  they-  come  to  the  old  matter  of  the 
removal  of  Mr.  Stanton.  They  say  he  made 
^is  speech  denying  the  competency  of  Con- 

fress  to  legislate,  and  following  up  its  intent 
e  eudeavored  to  remove  Mr.  Stanton.  I  have 
sufficiently  discussed  that,  and  I  shall  not  weary 
the  patience  of  the  Senate  by  doing  so  any 
further. 

Then  they  say  that  he  made  ti^  speech  and 
followed  up  its  intent  by  endeavoring  to  get 
possession  of  the  money  appropriated  for  the 
militaiy  aeivice  of  the  United  States.  I  have 
said  all  I  desire  to  say  upon  that. 

Then  they  say  that  he  m«de  it  wi^  the  intent 
to  obstruct  what  is  called  the  law  ' '  for  the  bet- 
ter government  of  the  rebel  States,"  passed  in 
March,  1867,  and  in  support  of  that  tltey  have 
effiered  a  telegram  to  him  from  dovemor  Par- 
eons  and  aa  answer  to  that  telegram  from  the 
President,  apon  the  subject  of  an  amendment  of 
the  Constitation,  sent  in  January  before  tiie 
March  when  the  law  cameinto  existence,  and,  so 
far  as  I  know,  that  is  the  only  evidence  which 
Aey  have  offered  upon  that  subject.  I  leave, 
therefore,  with  these  remarks,  thiU  article  for 
the  consideration  of  the  Senate. 

It  must  be  unnecessary  for  me  to  say  any- 
thing concerning  the  importance  of  this  case, 
not  only  now  but  in  the,  fntare.  It  must  be 
aj^parent  to  eveir  one,  in  any  way  connected 
with  or  concerned  in  this  trial,  that  this  is  and 
will  be  the  most  conspicuous  instance  which  ever 
Jias  been  or  can  ever  be  expected  to  be  found 
of  American  justice  or  American  injustice,  of 
that  justice  which  Mr.  Burke  says  is  the  great 
standing  policy  of  all  civilized  States,  or  oi  that 
injustice  which  is  sure  to  be  discovered  and 
which  makes  even  the  wise  man  mad,  and  which, 
in  the  fixed  and  immutable  order  of  God's 
providence,  is  certain  to  return  to  pUgue  its 
inventors. 

Mr.  CONNESS,  (at  two  o'clock  and  twenty 
minutes  p.  u.)  Mr.  President,  I  move  that 
the  court  take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to  ;  and  the  Chief 
Justice  resumed  the  chair  at  twenty-five  min- 
utes to  three  o'clock. 

TheCHIEFJUSTICE.  Senators wUl please 
reeuae  their  peats  and  gire  their  attention. 
QenUemen  of  counsel  for  the  President,  yon 
will  please  proceed  with  the  defense. 

Mr.  gTANBEBY.  We  will  caU  Qmersl 
ThooMS  first. 

Lorenzo  Thomas  sworn  and  examined. 

By  Mr.  Stas bbrt  : 

QuttUon.  General  Thomas,  will  you  state 
how  long  you  have  been  in  the  service  ? 

Amwer.  1  went  to  West  Point  in  the  year 
1819.  I  entered  the  Military  Academy  in  Seo- 
tember  of  that  year,  and  was  graduated  July 
1,  1823,  and  appointed  second  Ueutenant  of 
the  fourth  iniantty.  Iliave  been  in  the  Army 
since  that  date. 

Question.^  What  is  your  present  rank  in  the 
Army? 

Answer.  I  am  a4iutant  general  of  the 
Army,  with  the  rank  of  brigadier  general, 
and  nai^or  general  by  brevet. 

Question.  When  was  your  brevet  conferred  ? 


Answer.  1  really  forget.    I  would  have  to 
refer  to  the  Army  Kegister  for  that. 
Question.  Can  you  recollect  the  year? 
Answer.  Yes,  sir:   it  was  after  I  returned 
from  one  of  my  southern  trips. 
Question.  During  the  war? 
Answer.  Yes,  sir. 
Question.  Toward  the  close  of  it? 
Ansicer.  Toward  tlic  close  of  it.     I  was  first 
made  a  colonel,  as  adjutant  general,  on  the 
7th  of  March,  when  Colonel  Cooper  went  out. 
Question.  When  were  you  first  appointed 
adjutant  general? 
Answer.  On  the  7th  of  March,  1861. 
Question.  On  what  service  were  you  during 
the  war,  generally?    Give  us  an  ic(ea  of  your 
service. 

Answer.  During  the  administration  of  the 
War  Department  by  General  Cameron  I  was 
on  duty  as  adjutant  general  in  the  office.  I 
accompanied  liim  on  his  western  trip  to  Mis- 
souri and  to  Kentucky  and  returned  with  him. 
Then,  after  that,  after  making  that  report,  he 
left  the  Department,  and  Mr.  Stenton  was  i^ 
pointed.  I  remained  in  the  Department  some 
time  after  Mr.  Stanton  was  appointed,  several 
months.  The  first  duty  he  placed  me  on  from 
the  office — at  any  rate  as  one  of  the  duties — he 
sent  me  down  on  the  James  river  to  make  ex- 
changes of  prisoners  of  war  under  the  arrange- 
ment made  by  General  Dix  with  the  rebels. 

Mr.  Manager  BUTLEB.  To  what  point  is 
this  evidence? 

Mr.  STANBERY.  To  bring  around  the 
reason  why  there  was  the  interruption  in  the 
Adjutant  Greneral's  business,  and  how  long  it 
continued  and  when  he  retorned.  It  will  be 
through  in  a  moment.  [To  witness.]  What 
was  the  next  service? 

Answer.  Daring  the  war  I  was  sent  once  or 
twice — three  times,  perhaps — to  Harrisburg  to 
organize  volunteers  and  to  correct  some  irreg- 
ularities there ;  not  irregularities  exactly,  but 
in  order  to  pnt  regiments  together,  skeleton 
regiments.  I  was  sent  there  and  ordered  to 
bring  them  together — once  at  Philadelphia  and 
twice  at  Harrisburg.  I  was  sent  to  Harrisbuig 
also  about  the  time  that  Lee  was  invading 
Maryland  and  Pennsylvania;  but  my  principal 
duty  was  down  on  the  Mississippi  river. 
Question.  What  was  the  dn^  tbwe? 
Answer.  Threefold.  The  first  was  to  inspect 
the  armies  on  the  river  in  that  part  ot^the 
country.  The  second  was  to  look  into  cotton 
lands. 

Mr.  Manager  BUTLER.    Will  not  that  ^>- 
pear  better  by  the  order? 
The  Witness.    I  have  it. 
Mr.  STANBERY.    The  orders  are  here, 
but  it  will  take  a  great  while  to  introduce  them. 
Mr.  Manager  BUTLEB.    Very  well. 
Mr.  STANBERY.    I  will  ask  him  nothing 
but  what  he  has  performed.   [To  the  witness.  J 
What  was  the  third  duty? 

Answer.  To  teke  charge  of  the  negro  popu- 
lation and  to  organize  them  as  troops. 

Question.  Were  ^ou  the  first  omcer  who 
organized  negro  regiments? 
Ansmar.  No,  sir. 
Question.  Who  was  prior  to  you  ? 
Answer.  I  think  that  General  Butler  had 
organized  some  in  New  Orleans.    Some  were 
organized  before  I  took  charge.     I  was  sent 
down  on  the  Mississippi  and  m  the  rebellious 
States,  and  I  had  charge  of  all  of  them  there. 
Question.  What  number  of  regiments  were 
organized  under  your  care  7 

Answer.  I  organized  npwards  of  eighty 
thousand  colored  soldiers.  The  particular 
number  of  r^mente  I  do  not  recollect,  because 
dMy  were  numbered  some  with  those  in  New 
Orleans  and  some  with  those  in  the  Bast. 

QuetHoH,  After  that  service  was  performed 
what  was  the  next  special  duty  yon  were 
detmled  on  ? 

Answer.  I  returned  to  this  city  after  I  heard 
of  the  surrender  of  Lee.  I  was  then  on  my 
way  up  the  river.  I  came  to  Washington.  The 
next  duty  I  was  placed  upou  was  to  make  an 
inspection  of  the  Provost  Marshal  General's 
office  throughout  the  country,  first  at  Wash- 


ington, and  then  throughout  the  loyal  States. 
I  performed  that  service. 
Question.  What  next? 
Answer.  My  last  service  was,  I  was  ordered 
throughout  the  United  States  to  examine  the 
national  cemetericx  under  a  law  passed  by  Con- 
gress. That  duty  I  have  performed ;  but  my 
report  is  not  yet  in.  It  is  very  voluminous. 
Those  are  the  duties  that  I  have  nerformed. 

Question.  Did  those  duties  fall  under  yonr 
proper  duties  as  adjutant  general;  and  in 
what  capacity  ? 

Answer.  Perfectly  so.  As  adjutant  gen- 
eral I  am  «x  oj^io  inspector  of  the  Army,  and 
these  duties  arc  germane  to  it. 

Question.   This  duty  of  inspection  of  the 
cemeteries  was  the  last  special  duty  that  yon 
have  been  called  upon  to  perform? 
Answer.  Yes,  sir. 

Question.  When  did  yon  return  from  having 
performed  that  last  special  duty? 

Answer.  I  (»me  to  Washington  on  three 
different  occasions.  I  would  come  here  and 
then  would  go  back. 

Question.  When  did  yon  retnm  from  this 
last  duty  or  this  last  detail  upon  the  national 
cemetery  business? 

Answer.  I  do  not  think  I  can  give  the  pre- 
cise date;  but  it  was  about  the  close  of  last 
year. 

Question.  Toward  the  close  of  the  year  1867  7 
Answer.  Yes,  sir. 

Question.  You  say  yon  had  then  completed 
this  last  duty  or  service? 

Answer.  I  had  visited  every  State  where  the 
cemeteries  were.  The  only  ones  I  have  not 
visited  are  two  very  small  ones  near  this  city. 
I  left  them  to  the  last. 

Question.  You  were  then  ready  to  make 
your  report? 

Answer.  Yes,  sir ;  I  was  wriUng  it  ont  and 
would  have  hod  it  ready  if  it  had  not  been  for 
the  interruption  of  this  court.  It  is  nearly 
completed. 

Question.  You  hare  not  since  been  detailed 
upon  any  other  special  service  except  about 
this  War  Department? 

Answer.  No,  sir ;  I  was  engaged  in  making 
this  report  and  I  continued  on  tnat  duty  untu 
I  was  placed  in  charge  of  the  Adjutent  Gene- 
ral's office. 

Question.  At  what  date  were  you  retorned 
to  your  Adjutant  General's  office  7 

Answer.  The  President  sent  for  me  and  gave 
me  a  note  to  General  Grant  dated  the  13th  of 
February.  General  Grant's  note  to  me  in  an- 
swer to  that,  putting  me  in  charge,  was  dated 
the  next  day — the  14th. 

Question.  Who  had  occupied  your  office  dur- 
ing your  absence  ? 

Answer.  General  E.  D.  Townsend,  Aseasi- 
ant  Adjutant  General. 
Question.  Your  assistant? 
Answer.  My  first  assistant  with  the  rank  of 
colonel. 

Question.  Then  you  never  lost  your  position 
as  adjutant  general? 
Af%swer.  Never. 

Question.  Did  you  apply  to  the  President  to 
restore  you? 

Answer.  I  spoke  to  the  President  on  two  or 
three  occasions,  some  months  ago,  stating  that 
when  I  got  through  this  particular  business  I 
should  like  to  have  charge  of  my  office.  He 
knew  what  my  wishes  were ;  but  on  this  occa- 
sion I  did  not  mention  it  to  him. 

Mr.  Hana^r  BUTLER.  Stop  a  moment. 
I  wish  to  object  in  limine  to  any  conversation 
between  this  person  and  the  President. 

Mr.  STANBERY.    This  is  hia  appltcation 
to  the  President  that  I  am  trying  to  prove,  to  • 
be  restored  to  his  datvas  Adjutant  Qenerat. 

Mr.  Manager  BUTL&B.    I  do  not  ohsjeet  to 
that  fiftct ;  but  I  do  not  want  this  conversation. 
Mr.  STANBERY.    I  do  not  want  any  con- 
versation now.   [To  the  witness.]  You  applied 
once  or  twice  to  him  before  to  restore  you  7 
Anawer.  I  stated  that  that  was  my  wislu 
Question.  On  the  18th  of  February  yon  re- 
ceived the  order  which  yon  had  re<jae8t«d 
before  restoring  you  to  your  posiUoa? 
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Anmer.  Yes,  sir.  Itwas  not  a  uototomei 
it  wus  a  note  to  General  Grapt. 

Qutsiion.  But  that  note  restored  you  to  your 
position? 

Answer.  Yes,  sir. 

Quesiicm.  Wben,  after  that,  did  you  see  tbe 
President,  and  what  did  he  say  to  yoQ  or  did 
you  say  to  him  between  that  time  and  the  time 
you  received  your  order  on  the  21st? 

Aiiswer.  On  one  occasion  I  went  over  to 
take  him  some  resignations-^ — 

Questiojt.  Aller  you  had  been  restored  to 
your  office? 

Aiisu;er.  Yes,  sir;  some  reugnations  that 
Hr.  Stanton  gave  mo  which  were  on  his  table. 

Question.  To  take  over? 

ATtaver.  Yes,  sir. 

Question.  Was  that  the  first  oecasion  on 
which  the  President  spoke  to  you  about  taking 
possession  of  the  War  Office  7 

Mr.  Manager  BUTLEE.  Stop  a  moment 
I  object  to  tluit  question;  it  is  leading,  and  so, 
grossly  leading,  in  my  judgment,  that  it  is 
almost  intentional.  "Was  that  the  Grsi  occa- 
sion he  spoke  to  you  " — assiuuiog  that  he  had 
q>okea. 

Mr.  STAN  EERY.  He  did  speak  Afterward, 
we  know. 

Mr.  Manqeer  BUTL'BB.  How  do  we  know? 

Mr.  STANBERY.  We  wiU  come  to  it  in 
another  way.  [To  tbe  witness.]  Do  vou  rec- 
ollect what  occurred  on  the  2l8t  of  February  ? 

Answer.  Yes,  sir.  I  thought  your  question 
was  anterior  to  that. 

_  Mr.  STANBERY.  It  was.  What  happened 
in  the  War  Office  on  the  morning  of  the  21st 
of  February  in  regard  to  closing  the  office  on 
the  succeeding  day,  the  22d  7 

Answtr.  Toward  twelve  o'clock  I  went  up 
myself  and  asked  Mr.  Stanton,  then  Secretary 
of  War,  if  I  should  close  the  office  the  next  dav, 
the  22d  of  February,  and  he  directed  me  to  do 
it.  I  issued  such  a  circular  and  sent  it  around 
to  the  dififerent  Departments. 

Question.  Was  tWan  ordermade  by  you  as 
adjutant  general? 

Answer.  Yes,  sir ;  by  his  order. 

Question.  Was  that  before  you  had  seen  the 
President  that  day? 

Answer.  Yes,  sir. 

Question.  Now,  what  took  place  after  you 
had  issued  that  order? 

Answer.  Very  soon  after  I  had  issued  it  I 
received  a  note  from  Colonel  Moore,  the  Pri- 
vate Secretary  of  the  President,  that  the  Presi- 
dent wished  to  see  me.  I  immediately  went 
over  to  the  White  House,  and  saw  the  Presi- 
dent. He  came  out  of  his  library  with  two  com- 
munications in  his  hand. 

Qwestion.  He  came  out  with  two  papers  in 
his  band? 

Answer.  Yes,  sir.  He  handed  them  to  Col- 
onel Moore  to  read.   They  were  read  to  me. 

Question.  Read  aloud? 

Answer.  Read  aloud.  One  was  addressed  to 
Mr.  Stanton,  dismissing  him  from  office,  and 
directing  him  to  turn  over  Uie  books,  papers, 
kc,  pertaining  to  the  War  Department.  The 
oUier  was  addressed  to  me,  appointing  meSec- 
retary  of  War  ad  interim,  and  staling  that  Mr. 
Stanton  bad  been  directed  to  transfer  tbe  office 
io  me. 

Question.  Was  that  the  first  time  yon  saw 
those  papers,  or  either  of  them? 

Answer.  The  first  time. 
Question.  Yon  had  no  hand  whatever  in 
vriting  those  papers  or  dictating  them  ? 

Answer.  Nothing  whatever. 

Mr.  Manager  BUTLER.  Excuse  me ;  that 
is  very  leading  again. 

Mr.  STANBERY.  Well  [To  the  witness.] 
What  was  said  by  the  President  at  that  time  to 
you  or  by  you  to  the  President  ? 

Mr.  Manager  BUTLER.  Do  you  propose 
to  put  in  conversaUons 

Mr.  STANBERY.    I  do. 
Mr.  Manager  BUTLER.  Between  this  party 
and  the  President? 

Mr.  STANBERY.    Right  there,  certainly, 
[Haadiug  him  the  papers.] 
Mr.  Ey  ARTS.    Wlu«]iU»eypiiti&eridenc& 


Mr.  Manager  BUTLER.  I  will  not  inter- 
pose the  objection  here,  sir. 

By  Mr.  Stanbert: 

Question.  What,  then,  was  said  between  yon 
and  the  President? 

Answer.  He  said  he  was  determined  to  sup- 
port the  Constitution  and  tbe  laws,  and  be  de- 
sired me  to  do  the  some.     [Laughter.] 

Mr.  Manager  BUTLER.    I  do  not  olgect. 

The  Witness.     I  told  him  I  would. 

By  Mr.  Stanbekt  : 

Question.  What  further  took  place  or  was 
said? 

Anstoer.  He  then  directed  me  to  deliver  this 
paper  addressed  to  Mr.  Stanton  to  him. 

Question.  Wasthatall?  Did  you  then  leave? 

Answer.  Z  told  him  that  I  would  take  an 
officer  in  my  department  with  me  to  see  that  I 
delivered  it  and  note  what  occurred,  and  I  stated 
that  I  would  take  General  Williams. 

Queslion.  Who  is  General  Williams  ? 

Answer.  One  of  the  assistant  adjutants  gen- 
eral in  my  department  on  duty  there. 

Question.  You  told  the  President  you  would 
take  him  along  to  witness  the  transaction? 

ATiswer.  Yes,  sir. 

Question.  What  did  you  do  then? 

Answer.  I  went  over  to  tbe  War  Depart- 
ment, went  into  one  of  m^  rooms,  and  told 
General  Williams  I  wished  him  to  go  with  me: 
I  did  not  say  for  what  purpose,  i  told  him  I 
wanted  him  to  go  with  me  to  the  Secretary  of 
War  and  note  what  occurred. 

Question.  Without  telling  him  what  it  was 
you  intended  7  _ 

Answer.  I  did  not  tell  him  anything  about 
it.  I  then  went  to  tbe  Secretary's  room  and 
handed  him  the  first  paper. 

i^ieslion.  When  yon  say  tbe  firat  paper, 
which  was  that? 

Answer.  Tbe  paper  addressed  io  him. 

Question.  What  took  place  then?  «Did  he 
read  it? 

Answer.  He  ^t  up  when  I  came  in,  and  we 
bade  good  morning  to  each  other,  and  I  handed 
him  tnat  paper,  and  he  put  it  down  on  the 
corner  of  nis  table  and  sat  down.  Presently 
be  got  up  and  opened  it  and  read  it,  and  he 
then  said,  "Do  yon  wish  me  to  vacate  the 
office  at  once,  or  will  you  give  mc  time  to  re- 
move my  private  property?"  I  said,  "Act 
your  pleasure." 

■Qiustion.  Did  he  say  what  time  he  would 
require? 

Answer.  No,  sir ;  I  did  not  ask  him.  I  then 
handed  him  the  paper  addressed  to  me,  which 
be  read,  and  he  asked  me  to  give  him  a  copy. 

Question.  What  did  you  say? 

Answer.  In  the  meantime  General  Grant 
came  in,  and  I  handed  it  to  him.   General  Grant' 
asked  me  if  that  was  for  him.     I  said  no ; 
merely  forhis  information.     I  promised  a  copy, 
and  I  went  down. 

Question.  Down  where?    To  your  office? 

Answer.  Into  my  own  room. 

Question.  Your  own  room  is  below  thftt  of  the 
Secretary ;  on  the  first  floor? 

Answer.  Below  General  Schriver's  room; 
the  one  opposite  the  Secretary's. 

Question.  It  is  on  the  lower  floor? 

ATiswer.  Yes,  sir. 

Question.  You  went  down  and  made  a  copy 
of  Uie  order? 

Answer.  I  bad  a  copy  made,  which  I  certi- 
fied as  Secretary  of  War  ad  interim.  I  topk 
that  up  and  banded  It  to  him.  He  then  said, 
"I  do  not  know  whether  I  will  obey  your 
instructions  or  whether  I  will  resist  them." 
Nothing  more  passed  of  any  moment,  and  I 
left. 

Question.  Was  General  Grant  there  at  tbe 
second  interview  ? 

Answer.  No,  sir. 

Question.  The  Secretary  was  alone  then? 

Answer.  He  was  alone.  His  son  may  have 
been  there,  because  he  was  generally  in  the 
room. 

Question.  Did  General  Williams  go  up  with 
you  the  second  time? 

Answer.  No,  sir. 

Questi^  Wba(  time  vf  tbe  day  vaa  this? 


Answer.  I  think  it  was  about  twelve  o'clock 
that  I  went  up  to  see  the  Secretary,  and  this 
was  justafterl  came  down  and  wrote  the  order — 
it  was  toward  one  o'clock.  I  suppose. 

Question.  It  was  immediately  at\er  yon  had    « 
written  the  order  to  close  the  office? 

Answer.  Yes,  I  got  the  note  immediately 
after  from  Colonel  Moore. 

Question.  Was  that  all  that  occurred  between 
you  and  the  Secretary  on  that  day,  the  21st? 

Ansicer,   I  think  it  was.     [After  a  pause.] 
No,  no ;  I  was  confounding  the  22d  with  the 
21st. 
Question.  What  further? 
Answer.  I  went  into  the  other  room  and  be 
was  there,  end  I  said  that  I  should  issue  orders 
as  Secretary  of  War.     Ho  said  that  I  should 
not;   he   would  countermand  them,  and  be 
turned  to  General  Schriver  and  also  to  General 
Townsend,  who  were  in  the  room,  and  directed 
them  not  to  obey  any  orders  coming  from  me 
as  Secretary  of  War. 
By  Mr.  Manager  Bdtleb: 
Question.  Do  I  understand  that  this  was  the 
2l8t7 
Answer.  I  think  it  was  the  21st. 
By  Mr.  STASBEay; 
Question.  The  22d  or  21st? 
Ajiswer.  The  21st,  I  think.    What  brings  it 
to  my  mind  ia,  be  wrote  a  note  which  he  handed 
me  prohibiting  me  from  acting  on  the  subject. 
Question.  Have  you  got  that  note? 
ATiswer.  I  think  I  ^ave  it  to  you.    I  have 
some  here ;  ^obably  it  may  be  among  them. 
I  will  look.    The  note  is  dated  February  21 ;  I 
know  that. 

Question,  fpresentlng  a.  paper  to  the  wit- 
ness.)   See  if  that  is  ute  order  that  be  then 
gave  you? 
Answer.  That  is  it. 

Question.  I  see  the  body  of  it  is  not  in  Mr. 
Stanton's  handwriting? 

Answer.  He  dictated  it  to  General  Town- 
send.  That  is  his  handwriting.  _  A  copy  was 
made  of  it,  and  Mr.  Stanton  dgned  It,  and 
handed  it  to  me. 

Questioin.  Will  you  read  it,  if  you  please  ? 
Answer.  "War    Department,  Washington 

city,  February  21,  1868 

Mr.  Manager  BUTLER.  Stop  a  moment,  if 
you  please.    Let  us  see  that  paper. 

[Ihe  paper  was  thereupon  handed  to  the 
Managers  and  examined  by  them.] 

Mr.  Manager  BUTLER.  We  have  no  ob- 
jection. 

Mr.  STANBERY,  (to  the  witness.)     Now 
read  it,  if  you  please.  General. 
The  witness  read  as  follows : 

Wab  Dbpabxhbht, 
WaBHTS QTON  ClTT,  February  21, 1968. 
Sib  :  I  an  informed  that  you  presume  to  iasne  or> 
(UnM  Sactetaryof  Wamt^M^min.    aooh  eeodnot 
aRaQrdereore  iUegal,  and  you  aro  hereby  commaadod 
to  nbstaio  from  imuing  any  orders  other  than  inyour 
oapocity  as  Adjutant  SeDeral  of  tho  Army. 
Xo«ob*di«otsBrv»Bi„„,,^,  „  ^„.^^-^„ 
BD\^IN  M.  STANTOW. 
Secretary  of  War. 
Brevet  Mijor  General  Ii.  Thojias,  AdjvlaM  Qcneral. 
Question.  Did  you  see  the  President  after 
that  interview? 
Answer.  1  did. 
Question.  What  took  place? 
Mr.  Manager  BUTLER.   I  object  now,  Mr. 
President  ana  Senators,  to  the  convei^tion 
between  the  President  and  General  Thomas. 
Up  to  this  time  I  did  not  object,  as  you  ob- 
served, upon  reflectioe,  te  any  orders  or  direc- 
tions which  the  President  gave,  or  any  conver- 
sation had  between  the  President  and  General 
Thomas  at  the  time  of  issuing  the  commission. 
But  now  the  commission  has  been  issued ;  the 
demandhasbeen  made;  ithas  been  refused;  and 
a  peremptory  order  ^ven  to  General  Thomas 
to  mind  his  own  business  and  keep  out  of  the 
War  Office  has  been  put  in  evideiice._    Now, 
1  suppose  that  the  President,  by  talking  with 
General  Thomas,  or  General  Thomas,  by  talk- 
ing with  tbe  President,  cannot  put  in  his  own 
declarations  for  the_  purpose  of  making  evi- 
dence in  favor  of  himself.    Tbe  Senate  has 
already  ruled  by  solemn  vote,  and  in  conso- 
nance, I  believe,  with  the  opinion  of  tbe  pre- 
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tiding  officer,  that  there  were  such  eridence  of 
Cominon  intent  between  these  two  parties  as  to 
allow  ns  to  put  in  the  acts  of  each  to  bear  upon 
the  other ;  out  I  challenge  any^  anthority  that 
can  be  shown  anywhere  that,  in  trying  a  man 
for  an  act  before  tyiy  tribunal,  whether  a  judi- 
dal  court  or  any  other  body  of  tryers,  tesU- 
inony^  cmi  be  given  of  what  the  respondent 
swd  in  his  own  behalf,  and  especially  to  his 
■errant,  and  a  fortioH  to  his  coconspirator. 
A  conspiracy  being  alleged,  can  it  be  tnat  the 
President  of  the  United  States  can  call  up  any 
officer  of  the  Army,  and,  by  talking  to  him 
after  the  act  has  been  done,  jasti^  the  act 
which  has  been  donet 

The  act  which  we  complain  of  was  the  remoral 
of  Mr.  Stanton  and  the  appointment  of  Mr. 
Thomas.  That  has  been  done  ;  that  is,  if  he 
can  be  removed  at  alL  I  understand  the  argu- 
mentjust  presented  to  us  by  the  learned  counsel 
who  IS  absent,  afler  having  delivered  his  argu- 
ment, is,  that  there  was  no  removal  at  all,  and 
no  appointment  at  all.  Then,  of  course,  if 
there  was  not,  there  has  not  been  anything 
done ;  we  might  as  well  stop  here.  Assuming; 
however,  the  correctness  of  another  part  ot 
his  argument,  to  wit,  that  the  only  power  of 
removal  remained  in  the  President  or  in  the 
President  and  the  Senate ;  assuming  that  to  be 
tme,  and  therefore  that  he  could  not  be  quite 
tight  in  his  idea  that  the  question  of  removal 
depended  upon  Mr.  Stanton's  legi  in  walking 
out,  because  everything  had  been  done  but 
that ;  assuming  that  that  portion  of  bis  argu- 
ment is  the  better  one  we  insist  that  there  was 
»  removal,  there  was  an  appointment,  and  that 
is  the  act  at  any  rate  whicn  is  being  inquired 
abont;  for  whatever  the  character  of  that  act 
is  there  is  the  end,  be  it  better  or  worse. 

Bat  after  that  act  I  mean  to  sav  that  Mr. 
Thomas  cannot  make  evidence  for  himself  by 
cpin^  and  talking  with  the  President,  nor  the 
President  with  Mr.  Thomas.  Even  supposing 
that  the  act  was  as  innocent  a  thing  as  a  con- 
Bpiracy  to  get  up  a  lawsuit,  afler  the  conspir- 
acy had  taken  place  and  it  had  eventuated  in 
the  act,  then  they  could  not  put  in  their  decla- 
rations. True,  there  is  not  much  evidence  of 
any  such  conspiracy,  because  I  should  suppose 
that  if  the  President  meant  to  conspire  with 
anybody  to  get  up  a  lawsuit  he  would  have 
<-onn>ii«d  wiu  his  Attorney^  General  and  not 
his  Adjutant  General.  He  is  a  queer  person 
with  whom  to  make  a  conspiracy  to  get  np  a 
lawsuit.  But  even  a  thing  so  innocent  as  thist, 
a<l«r  it  was  done,  could  not  be  ameliorated, 
defended,  altered,  or  changed  by  the  declara- 
tions of  the  parties,  one  to  the  other.  There- 
fore, in  limine,  I  must  object ;  and  I  need  not 
go  any  further  now  than  object  to  any  evidence 
of  what  the  President  says,  which  is  not  a  part 
of  the  thing  done,  a  part  of  the  res  gesUe,  any 
conversation  which  takes  placo  after  the  thing 
done,  afler  the  act  of  which  we  complain. 

Mr.  STANBERT.  Mr.  Chief  JusUce,  if  I 
understand  the  case  a*  the  gentleman  supposes 
it  to  be  now,  the  whole  case  depends  upon  the 
removal  of  Mr.  Stanton. 

Mr.  Manager  BUTLER.  I  have  not  said 
any  sach  thing.  I  do  not  know  what  you  under- 
stand. 

Mr.  STANBERT.  You  say  the  transaction 
■tops  with  issuing  the  order  for  his  removal. 

Mr.  Manager  BUTLER.  That  transaction 
■tops. 

Mr.  STANBERT.  Does  not  your  conspir- 
acy stop  ?  Does  not  your  case  stop  7  Th^  is 
the  question.         

Mr.  Manager  BUTLER.    No. 

Mr.  STANBERT.  I  a^ee  myself  that  your 
case  stops  with  that  order,  because  I  agree 
with  what  now  seems  to  be  the  view  taken  by 
the  honorable  Managei',  that  that  did  in  fact 
remove  Mr.  Stanton  per  se.  If  it  did,  it  was 
the  law  that  give  it  that  effect ;  for  there  is  no 
question  about  a  removal  merely  in  fact,  no 
question  about  an  actual  ouster  by  force  here ; 
but  it  is  a  question  of  a  legal  removal,  and  that 
we  are  upon ;  and  I  now  understand  the  hon- 
orable Manager  to  say  that  that  order,  accord- 
ing to  his  judgment,  effected  a  legal  removal, 


and  it  was  not  nebessary  for  Mr.  Stanton's  I^ 
to  move  him  out  of  office;  he  was  already 
out  by  the  order.  If  Mr.  Stanton  was  out  by 
the  order,  the  learned  Managers  are  also  out 
by  the  order,  for  then  it  must  be  a  legal  order, 
making  a  legal  removal,  not  a  forcible,  illegal 
ouster. 

But,  says  the  learned  Manager,  the  transac- 
tion ended  in  giving  the  order  and  receiving 
the  order,  and  you  are  to  have  no  testimony  of 
what  was  said  by  the  President  or  General 
Thomas  except  what  was  said  just  then,  be- 
cause that  was  the  transaction ;  that  was  the 
ret  gtstce.  Does  the  learned  gentleman  forget 
bis  testimony?  Does  he  forget  how  he  at- 
tempted to  make  a  cose  ?  Does  he  forget,  not 
what  took  place  in  the  afternoon  between  the 
President  and  General  Thomas  that  we  are 
now  going  into,  bnt  what  took  place  that  night? 
Does  he  forget  what  sort  of  a  case  he  attempts 
to  make  against  the  President,  not  at  the  time 
when  that  order  was  given,  nor  before  it  was 
given,  nor  in  the  afternoon  of  the  21st,  but 
under  his  conspiracy  counts,  the  Managers 
have  undertaken  to  give  in  evidence  that  on 
the  night  of  the  21st  General  Thomas  declared 
that  he  was  going  to  eater  the  War  Office  by 
force  ? 

That  is  the  matter  charged  as  illegal;  and 
the  articles  say  that  the  conspiracy  Detween 
General  Thomas  and  the  President  was  that 
the  order  should  be  executed  by  the  exhibition 
of  force,  intimidation,  and  tbreato,  and  to 
prove  that  what  has  he  got  here?  The  decla- 
rations of  General  Thomas,  not  made  under 
oath,  as  we  propose  to  have  them  made,  but 
his  mere  declarations,  when  the  President  was 
absent  and  could  not  contradict  him — not,  as 
nowMinderoath,  and  all  the  conversation  when 
the  President  was  present  and  could  contra- 
dict or  might  admit.  The  honorable  Manager 
has  gofie  into  all  that  to  make  a  case  against 
the  President  of  conspiracy ;  and  not  merely 
that,  but  proves  the  acts  and  declarations  of 
General  Thomas  on  the  22d;  and  not  only 
thatj  but  as  late  as  the  9th  of  March,  at  the 
presidential  levee  brings  a  witness,  with  the 
eyes  of  all  Delaware  upon  him,  [laughter,] 
and  proves  by  that  witness,  or  thinks  he  has 
proved,  that  on  that  night  General  Thomas 
also  madA  a  declaration  involving  the  Presi- 
dent in  this  conspiracy,  as  a  party  to  a  con- 
spiracy still  existing  to  keep  Mr.  Stanton  out 
of  office. 

Now,  how  are  we  to  defend  against  these 
declarations  made  on  the  night  of  the  21st  or 
the  22d,  and  again  as  late  as  the  9th  of  March  ? 
Does  not  the  transaction  run  through  all  that 
time?  How  isthe  President  to  defend  himself 
if  he  is  allowed  to  introduce  no  proof  of  what 
he  said  to  General  Thomas  after  the  date  of 
the  order  ?  May  he  not  call  General  Thomas? 
Is  General  Thomas  impeached  here  as  a  co- 
conspirator? Is  his  mouth  shut  by  a  prosecu- 
tion? Not  at  alL  He  is  free  as  a  witness — 
brought  here  and  sworn.  Now,  what  better 
test!  mony  can  we  have  to  contradict  this  alleged 
conspiracy  than  the  testimony  of  one  of  the 
alleged  conspirators  ;  for  if  General  Thomas 
did  not  conspire,  certainly  the  President  did  not 
conspire.  A  man  cannot  conspire  by  himself. 
And  nowwe  contradict  by  this  testimony,  and 
have  a  right  to  contradict  by  this  testimony, 
what  was  stated  on  the  night  of  the  21st.  Here 
is  an  interview  on  the  atlemoon  of  the  21st. 
We  want  to  show  that  not  only  at  twelve  o'clock 
on  the  day  when  he  received  the  order  the 
President  gave  him  no  instructions,  no  orders, 
and  made  no  agreement  to  use  force ;  but  that 
at  the  subsequent  meetingin  the  afternoon  of 
that  day,  when  General  Thomas  returned  to 
report  to  the  President  that  Mr.  Stanton  re- 
fused to  surrender  the  office,  the  President  still 
gave  no  directions  and  entered  into  no  conspir- 
acy of  force ;  and  that  accordingly  on  the  night 
of  the  21st,  when  General  Thomas  spoke  of 
his  own  intentions,  he  had  no  authority  to  speak 
for  the  Prendent;  and  he  did  not  profess  to 
speak  for  him. 

It  is  in  this  point  of  view,  if  the  court  please, 
that  it  Beams  to  me  tiiia  is  the  very  best  testi- 


moB^  we  ean  gire,  snd  the  most  legal  and 
admissible.  It  ia  not  after  the  transaction  is 
ended ;  it  is  not  afler  the  proof  on  the  other 
side  is  ended  as  to  the  conspiracy;  but  it  is 
long  before  the  time  when,  according  to  their 
proof,  the  conspiracy  ceased.  In  that  point 
of  view,  we  claim  that  it  is  perfectly  legal. 

Mr.  Manager  BUTLER.  Mr.  President,  I 
think  I  must  have  made  myself  verv  illy  un- 
derstood if  what  I  said  has  been  fairly  met  or 
attempted  to  be  met  by  the  learned  counsel. 
This  is  my  objection :  not  that  they  shall  not 
prove  by  Mr.  Thomas  that  he  did  not  say  what 
we  proved  that  he  said  to  Mr.  Bdbleiqb  ;  be 
vrill  be  a  bold  man  to  say  he  did  not  say  it, 
however ;  not  that  they  shall  not  prove  that 
he  did  not  say  what  he  proved  we  said  to  Mr. 
Korsner,  although  I  should  think  my  learned 
friend  had  had  enough  of  Mr.  Karsner ;  not 
that  they  shall  not  show  any  fact  which  is 
competent  to  be  shown  ;  but  the  proposition  I 
make  as  a  legal  proposition,  (and  it  has  not 
been  met  nor  touched  by  the  argument,)  is 
that  it  is  not  competent  to  show  that  Mr. 
Thomas  did  not  say  to  Mr.  Bdkleigh  that  he 
meant  to  use  force,  by  proving  what  was  said 
between  Mr.  Thomas  and  the  President;  that 
the  President  cannot  put  in  his  declaration ; 
and  I  challenge  again  a  law  book  to  be  brought 
in  befbre  this  Senate— common  low,  pariia- 
mentary  law,  constitutional  law,  statute  law, 
or  "  law  unto  ourselves" — any  law  that  was 
ever  heard  of  in  which  any  such  proposition 
was  ever  held.  It  never  was  held,  sir.  Go 
to  your  own  reading ;  tell  me  of  the  case  where 
after  we  show  that  a  man  bcM  done  an  act, 
which  act  is  complained  of,  when  he  is  on  trial 
for  that  act,  he  can  bring  his  servant,  his  co- 
conspirator, and  show  what  he  said  to  his 
servant  and  his  servant  to  him,  in  order  to  his 
justification.  What  thief  could  not  defend 
himself  by  that,  what  murderer  could  not  de- 
fend himself  by  that — show  what  he  said,  the 
one  to  the  other,  and  the  other  to  the  one  afler 
the  thing  has  happened,  afler  the  act  has  been 
done? 

Now,  it  is  said,  as  though  this  case  was  to 
be  carried  on  by  some  little  snap-catch  of  a 
word,  that  I  said  there  was  a  removal,  and. 
therefore,  I  must  have  said  it  was  a  legu 
removal.  I  say  there  never  was  a  legal  removal 
of  Mr.  Stanton.  There  was  an  act  qf  removal 
so  far  as  the  President  of  the  United  States 
could  exercise  the  power,  so  &r  as  he  could  do 
it,  so  &r  as  he  is  criminally  responsible  for  it, 
so  fitf  as  he  must  be  held  to  every  intendment 
of  the  consequences  of  it  as  much  as  though 
Mr.  Stanton  had  gone  out  in  obedience  to  it: 
because  who  is  the  President  ?  He  is  the  Chief 
Executive,  and  has  the  Army  and  the  Navy, 
and  has  issued  an  order  to  one  officer  of  the 
Army  to  take  possession. 

Bnt,  Senators,  I  am  not  now  insisting  that 
the  President  shall  not  ask  Mr.  Thomas,  "  Sir, 
did  vou  conspire?"  I  am  content  they  shall 
ask  him  that  and  I  will  ask  him  in  return,  "  Did 
you  conspire  with  the  President ;  did  yon  do 
this,  or  did  you  do  that  ?' '  Bnt  mv  proposition 
is,  that  they  cannot  put  in  what  the  President 
said  to  Thomas,  or  what  Thomas  said  to  the 
President  after  he  had  given  the  order.  The 
learned  counsel  says  "  Why  these  gentlemen 
Managers  have  put  in  what  Mr.  Thomas  said 
allalong,  and  whatthePresidentsaidall  along." 
I  understand  that;  so  we  can.  It  is  the  com- 
monest thing  in  all  courts  of  justice  where  I 
have  seen  cases  tried — and  where  I  have  not 
the  books  are  all  one  way  upon  that  matter — 
it  is  the  commonest  thing  on  earth  to  put  in  the 
confession  of  a  criminal  made  clear  down  to 
the  Ume  of  the  trial,  down  to  the  boar  of  the 
triaL  Is  it  not  ?  If  he  makes  a  confession  the 
moment  the  officer  is  bringing  him  and  pntting 
him  into  the  dock,  it  may  oe  nsed  against  him. 
But  who  ever  heard  that  it  gave  the  prisoner 
the  right  to  introduce  what  he  said  to  his  asso- 
ciate, what  he  said  to  his  servant,  what  he  said 
to  his  neighbor,  afler  the  act  was  done,  be  the 
act  whatever  it  may? 

It  is  said  you  must  allow  him  to  put  this  in 
because  Ute  President  cannot  defend  himself 
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otherwiAe.  He  has  all  the  facts  to  defend  hira- 
Belf  with.  What  I  mean  to  say  is  that  he  shall 
not  defend  himself  by  word  of  month.  I  do 
not  claim  that  the  conspiracy  was  made  between 
the  21st  of  February  and  the  9lh  of  March.  I 
claim  that  it  wag  made  before  that  time  ;  and 
I  think  we  shall  be  able,  before  we  get  throagh, 
to  convince  everybody  else  of  it.  I  claim  that 
we  find  certain  testimony  of  it  between  these 
two  dates. 

Now,  understand  me.  I  do  not  object  to 
asking  Mr.  Thomas  what  he  said  to  Mr.  Bdr- 
LEIGH,  what  he  said  to  Mr.  Wilkeson,  what  he 
said  to  Mr.  Karsner,  what  he  said  to  anybody, 
where  we  have  pat  in  what  he  said ;  but  I  do 
object  to  his  putting  in  any  more  of  the  Presi- 
dent's declarations  after  the  act  done.  I  do 
not  want  any  more  such  exhibitions  as  this. 
When  a  simple  order  is  given  by  the  President 
to  his  saborainate,  a  very  harmless  thing,  quite 
in  common  course,  it  is  given  to  him  with  a 
flonrish  of  trumpets.  "Now.  I  want  you  to 
snstain  the  Constitution  and  laws j"  and  the 
officer  says,  "  I  will  sustain  the  Constitution 
and  the  laws."  Da  we  not  understand  what 
•11  that  was  done  for?  It  was  a  part  of  the 
defense  got  up  there  at  the  time ;  a  declaration 
made  to  be  pot  in  here  before  yon  or  before 
some  coart 

Nobody  can  doubt  what  that  was  for.  Did 
be  ever  nve  any  other  order  to  Thomas  or  any 
other  officer  and  say:  "  Now,  sir,  here  is  a 
little  order,  and  I  want  you  to  sustain  the 
Constitution  and  laws ;  I  am  going  to  sustain 
the  Constitution  and  laws,  and  you  mast  sus- 
tain the  Constitution  and  laws ;"  and  then 
solemnly  for  that  officer  to  say,  "I  will  bus- 
tun  the  Constitution  and  the  laws."  Did  you 
ever  hear  of  that  in  any  other  case  7  Why 
was  it  done  in  this  case  7  It  was  done  for  the 
purpose  of  blinding  whatever  court  should  try 
the  case,  in  order  that  it  might  be  put  in  as  a 
justification.  "Oh I  I  did  not  mean  to  do 
anything  but  sustain  the  Constitution  and  the 
laws,  and  I  said  so  at  the  time."  That  decla- 
ration was  put  in  out  of  the  usual  and  ordinary 
course,  and  it  is  to  prevent  any  more  of  that 
sort  of  declarations  got  up,  manufactured  by 
this  criminal  at  the  time  when  he  was  going 
into  his  crime  and  after  the  crime  was  com- 
mitted^ that  I  make  the  objection.  Under 
such  circumstances  to  give  him  the  opportu- 
nity to  manufacture  testimony  in  this  way 
never  was  heard  of  in  any  court  of  jusUce. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, if  the  crime,  as  it  is  called,  of  the  Presi- 
dent of  the  United  States  was  complete  when 
this  written  order  was  handed  by  him  to  Gen- 
eral Thomas  and  received  by  General  Thomas, 
whv  have  the  Managers  occupied  your  attention 
with  olberand  later  proceadtngs  in  his  behalf  of 
the  removal  of  Mr.  Stanton?  The  first,  the 
only  act  in  regard  to  that  removal  which  the 
Managers  introduced,  was  of  the  22d  of  Feb- 
ruary, andthepresentationofGeneralThomas, 
and  then  with  the  purpose,  as  it  was  said,  of 
forcibly  ejecting  Mr.  Stenton  from  the  office  of 
Secretary  of  War.  That  is  the  act — that  is  the 
fiust — that  is  the  resgeatas  on  which  they  stand  ; 
and  it  was  by  the  combination  of  the  delegate 
from  Dakota  invited  to  attend  and  take  part 
in  that  act  where  the  force  was  sought  to  be 
broocht  into  this  case  in  the  intention  of  the 
President  of  the  United  States ;  and  then  the 
evidence  connecting  the  intention  of  the  Presi- 
dent of  the  United  States  with  this  act,  this 
fiuit,  this  ret  gettas  of  the  22d  was  drawn  from 
the  hearsay  evidence  of  what  General  Thomas 
had  said,  and  upon  the  pledge  of  the  Managers 
that  they  would  connect  the  President  with  it. 

And  now,  in  the  presence  of  a  court  of  jus- 
tice and  in  the  Senate  of  the  United  States, 
the  Managers  of  the  House  of  Representa- 
tives, speuing  "  in  the  name  of  all  the  people 
of  the  United  States,"  object  when  we  seek  to 
show  what  did  occur  between  the  President 
and  General  Thomas  up  to  the  time  of  the  only 
act  and  fact  they  introduced  on  the  22d  by  hear- 
say evidence  of  General  Thomas's  statements 
of'^whathd  meant  to  do.  They  sought  to  im- 
plicate the  President  in  the  intended  force  to 


be  used  by  that  hearsay  testimony  upon  the 
pledge  that  they  would  connect  the  President 
with  it :  and  we  offer  the  evidence  that  we  said 
in  the  first  instance  should  have  been  brought 
here  under  oath  of  this  agent  or  actor  himself 
to  prove  what  the  connection  of  the  President 
was.  When  that  hearsay  has  been  let  in,  sec- 
ondary evidence,  and  we  undertake  to  show  by 
the  oath  of  the  actor,  the  agent,  the  officer, 
what  really  occurred  between  him  and  the 
President  of  the  United  States,  they  say  that 
is  of  no  consequence,  that  is  no  part  of  the 
res  gextce,  and  that  is  no  part  of  evidence  show- 
vag  what  the  relation  between  the  parties  was. 
Why,  Mr.  Chief  Justice  and  Senators,  if  the 
learned  Managers  had  objected  that  General 
Thomas  was  not  to  be  received  as  a  witness 
because  he  was  a  coconspirator,  a  cocrim- 
inal,  some  of  the  observations  of  the  learned 
Manager  might  have  some  application ;  but 
that  is  not  the  aspect^  and  that  is  not  the  claim 
in  which  the  matter  is  presented  to  your  no- 
tice. It  is  that  General  Thomas  being  a  com- 
petent witness  to  speak  the  truth  here  as  to 
whatever  is  pertinent  to  this  case  is  not  to  be 
permitted  to  sa^  what  was  the  agency,  what 
was  the  instruction,  what  was  the  concomitant 
observation  of  the  President  of  the  United 
States  that  attended  every  interview  antece- 
dent to  the  time  which  they  have  put  in  evidence. 

So,  too,  they  have  sought  to  give  evidence 
of  intent,  gathered  from  a  witness  who  over- 
heard what  General  Thomas  said,  pertinent, 
as  they  supposed,  on  the  9th  of  March,  and 
that  is  upon  the  idea  that  General  Thomas  had 
been  empowered  by  the  President  to  say  or 
do  something  that  made  his  statements  perti- 
nent to  commit  the  President.  Now.  if  they 
can  show,  through  General  Thomas,  by  hear- 
say, what  they  claim  is  to  implicate  the  Presi- 
dent in  intent,  running  up  to  the  9th  of  March, 
we  can  prove  by  General  Thomas,  njj  to  any 
date  in  respect  to  which  they  oSiered  evidence, 
all  that  did  occur  between  the  President  ana 
himself,  in  order  that  if  there  be  connection 
that  may  be  made  accurate  and  precise,  and 
if  there  be  no  connection  that  disconnection 
be  made  absolute  and  complete. 

Mr.  Manager  BINGHAM.  Mr.  President 
and  Senators,  I  desire,  to  the  right  under- 
standing of  this  controversy,  that  the  question 
to  which  my  associate  Manager  objected  may 
be  reported  by  the  Secretary. 

The  CHIEF  JUSTICE.  The  counsel  will 
please  reduce  the  question  to  writing. 

The  question  was  reduced  to  writing,  «nd 
read  as  follows : 

What  ocenrrcd  between  the  Proeidont  and  your- 
self at  that  leoond  interview  on  the  ZUtT 

Mr.  Manager  BINGHAM.  The  Senators 
will'  notice  that  the  attempt  is  now  made  for 
the  first  time  in  the  progress  of  this  trial,  and 
I  think  is  made  here  for  the  first  time  in  the 
presence  of  any  tribunal  of  justice  in  this  coun- 
try by  respectable  counsel,  to  introduce  in  the 
defense  of  an  accused  criniinal  his  own  declar- 
ations made  after  the  fact.  Before  this  second 
interview  referred  to  in  the  question,  the  crime 
charged  in  the  first  article,  if  crime  it  be,  was. 
committed  and  complete.  The  time  has  not 
yet  come.  Senators,  for  the  full  discussion  of 
thequestion,  whether  it  was  acrime  for^drew 
Johnson,  on  the  21st  day  of  February,  1868, 
with  intent  to  violate  the  act  regulating  the 
tenure  of  certain  civil  offices,  to  issue  an  order 
for  the  removal,  as  averred  in  the  first  article — 
not  "removing"  as  the  counsel  stated,  but 
"  for  the  removal  of" — the  Secretary  of  War 
from  the  Department  of  War  not  only  in  con- 
travention of  the  express  terms  of  that  act  itself, 
but  in  defiance  of  the  action  of  the  Senate  then 
had  upon  the  suspension  under  the  same  law, 
by  the  same  President,  of  the  same  Secretary, 
and  whereof  he  had  notice.  For  myself,  I 
stand  ready,  as  the  learned  counsel  has  seen 
fit  to  make  the  challenge  in  this  stage  of 
the  cascj  to  say  that  if  the  tenure- of-office  act 
be  a  valid  act,  the  attempt  to  remove  in  con- 
travention of  the  provisions  of  that  act  which 
declares  a  removal  to  be  a  misdemeanor,  is 
itself  a  misdemeanor,  not  simply  at  common 


law,  but  by  the  laws  of  the  United  States.  I 
am  not  surprised  that  this  utterance  was  made 
at  this  stage  of  the  case ;  for  the  learned  coun- 
sel who  closed  his  elaborate  and  exhaustive  , 
argument  in  the  defense  had  ventured  upon  the 
bold  declaration  here  in  the  presence  of  the 
Senate,  that  an  attempt  to  commit  a  misde- 
meanor, made  such  by  the  laws  of  any  sover- 
eignty upon  the  earth,  was  not  itself  a  crime 
consummated  by  the  very  attempt,  and  itself  a 
misdemeanor. 

I  pass  that  question  now ;  with  all  respect  I 
say  it  ought  not  to  have  been  referred  to  in  this 
discussion.  Theonly  question  before  the  Sen- 
ate is  whether  it  is  competent  for  an  accused 
criminal,  high  or  low,  official  or  unofficial. 
President  or  private  citizen,  afVer  the  fact 
charged  a^inst  him,  to  make  evidence  for  him- 
self by  his  own  declarations  either  to  a  co- 
conspi  rator  or  to  anybody  else.  That  is  all  the 
point  there  is  involved  in  this  question :  and  I 
reiterate  what  was  said,  doubtless  aflerdne  re- 
flection, by  my  associate  Manager,  that  there  is 
not  an  autnority  fit  to  be  brought  into  a  court 
of  justice  but  denounces  the  proposition  as 
hearsay  and  violative  of  the  rules  of^law.  Why 
justice  itself  is  impotent  if  evidence  is  to  be 
made  by  every  criminal  violator  of  the  law  for 
himself,  after  the  fact,  by  his  own  declarations. 

I  am  amazed  at  the  declaration  of  counsel 
that  the  Senate  have  admitted  hearsay  in  behalf 
of  the  prosecution.  Senators  upon  reflection 
can  assent  to  no  such  proposition.  The  decla- 
ration of  coconspirators  made  in  the  prosecu- 
tion of  the  common  purposes  or  common  design, 
never  was  held  to  be  hearsay  evidence.  On 
the  contraiy,  it  is  primary  evidence,  and  in  the 
language  of  one  of  our  own  courts,  in  most 
instances,  it  is  the  only  evidence  which  the 
nature  of  the  case  ever  admits  of.  It  rests 
upon  the  simple  proposiUon  of  the  law  which 
addresses  itself  to  the  common  judgment  and 
the  common  sense  of  mankind  that  what  one 
man  does  by  another  he  does  himself.  If  the 
President  conspired  with  Lorenzo  Thomas  to 
violate  the  laws  of  this  country,  and  by  his 
written  letter  of  authority  sent  him  forth  to 
violate  the  law,  he  made  him  his  agent,  and 
in  the  language  of  the  law,  whatever  Lorenao 
Thomas  did  in  the  prosecution  of  that  agree- 
ment to  do  an  unlawful  act  between  himself 
and  the  President,  is  evidence  not  simply 
•gainst  himself,  but  against  his  principal. 

It  is  the  law  of  this  country  and  of  every 
other  country  where  the  common  law  is  oi-  . 
served ;  it  is  a  question  no  longer  open  for  dis- 
cussion, and  I  may  add  that  the  question  that 
is  raised  here  is  one  that  is  not  open  for  dis- 
cussion, for  I  venture  to  say  that  every  text- 
book that  treats  of  the  law  of  evidence  declares 
that  the  declarations  of  •&  accused  after  the 
&et  are  never  admissible  upon  his  own  motion. 
All  that  is  said  at  a,nj  one  given  time  when 
any  part  of  what  is  said  on  that  occasion  has 
been  admitted  for  the  prosecution,  is  admis- 
sible. But  that  is  not  the  question  before  the 
Senate  at  alt.  This  is  a  subsequent  conver- 
sation between  himself  and  his  coconspirator 
afler  his  crime  was  complete,  after  he  had  sent 
forth  his  letter  of  authority  to  Thomas,  afler 
he  had  issued  the  order  for  the  removal  of 
Stanton,  after  the  demand  had  been  made  by 
Thomas  for  the  surrender  of  the  office.  On 
the  evening  of  the  21st  dav  of  February  thero 
is  a  conversation  between  these  coconspirators, 
confessedly  conspirators  if  your  law  be  valid, 
upon  their  own  answer  before  the  Senate,  in 
order  to  exculpate  themselves.^  I  wf  to  Sena- 
tors that  it  is  trifling  with  justice,  trifling  with 
that  justice  which  was  this  day  invoked  in  your 
presence,  to  allow  any  man  to  make  evidence 
m  this  manner  for  himself  ^fter  the  fact. 

How  easy  it  was  for  him  to  say  to  Mr. 
Thomas  that  night  when  he  found  that  inquirer 
was  being  made  in  the  Capitol  touching  this 
criminal  agreement  between  them,  "  Why,  Mr. 
Thomas,  our  only  object  is  peacefully  and 
quietly  to  appeal  to  the  courts  of  justice :" 
•'  Why,  Mr.  Thomas,  vou  must  not  touch  the 
hair  of  the  head  of  the  Secretary  of  War;" 
"Why,  Mr.  Thomas,  we  both  have  the  pro- 
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(bandest  raspect  for  the  decision  of  the  Senate 
this  day  maoe,  notice  of  which  has  been  served 
upon  us;"  "  Why,  Mr.  Thomas,  webothrecoe- 
nize  the  obligations  of  the  tenure-of-o£Gce  act ;'' 
•  "  Why,  Mr.  Thomas,  it  is  farthest  from  bur  in- 
tention to  violate  the  act  at  all."  Sir,  the  low 
declares  that  if  the  prder  was  unlawful,  the 
unlawful  intent  laid  in  the  averment  is  proved 
by  the  fact  itself,  and  he  can  never  disprove  it 
t»y  his  declarations.  Why,  thenj  introduce 
them  here?  Why  trifle  with  justice  here  in 
this  way  7  The  rule  has  b«en  settled  in  every 
case  that  has  ever  been  tried  in  the  Senate  of 
the  United  States  heretofore,  that  the  general 
rules  of  evidence  according  to  the  common 
law  govern  the  proceedings.  If  there  is  an 
exception  to  be  found  to  that  in  any  of  the 
rulings  of  the  Senate  in  trials  of  this  kind 
hitherto,  I  challenge  its  production. 

The  CHIEF  JDBTICE.  The  Secretary  will 
read  the  question  once  more. 

The  Secretary  read  as  follows : 

VTbat  occurred  between  the  President  and  yonr- 
■elf  at  that  isecond  interriQW  on  the  21st. 

The  CHIEF  JUSTICE.  The  question  is, 
is  the  questionjust  read  admissible  7 

Mr.  DRAKE.  On  that  I  ask  for  the  yeas 
and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — ^yeos  42,  nays  10;  as  follows: 

1.  Buckalew,  Oait- 
DixoD.Dooliltlo, 


YEAS— Messrs.  Anthony,  Bayard,  Buckalew,  Oart- 
.etl,  Colo,  ConkliDg,  Corbett,  Davis,  Dixon,  Dooliltlo, 
Elmunds,  Feny,  Fessendea,  Fowler,  Frelinghoysen, 


Grimes,  ilenderson,  Hendrioks,  Howe,  Johnson.  Ilo- 
Oreery,  Monan,  UorriU  of  Maine,  Morrill  of  Ver- 
mont, Morton,  Norton,  Patterson  of  Now  Hampshire, 
Patterson  of  lenneesee,  Poueroy,  Boss,  Sherman, 
gnrosoa.  Stewart,  Sgunner,  I>|>toD,  Trumbull,  Van 
^nkle,  Vicker^  IViUey.  Wuliams.  Wilson,  and 
zates~~42. 

NAYS— Measni.  Cameron.  Chandler,  Conness,  Cra- 
fda,  Dtakf,  Harlan. 'Howard,  Nye,  Bamsey,  and 
Thayer— 10. 

HOT  VOTING— Messrs.  Sanlsbuty  and  Wade-2. 

So  the  Senate  determined  the  question  to  be 
admissible. 

The  CHIEF  JUSTICE.  The  question  will 
be  read  to  the  witness. 

The  Secretary  read  the  question,  aa  follows: 

What  occurred  between  the  President  and  yooi- 
self  at  that  second  interview  on  the  21st. 

The  Witness.  I  stated  to  the  President 
that  I  had  delivered  the  communication,  and 
that  Mr.  Stanton  gave  this  answer:  "Do  you 
wish  me  to  vacate  at  once  or  yill  yon  give  me 
time  to  take  away  my  private  property  7"  and 
that  I  replied  "act  your  pleasure."  I  then 
said  that  after  delivering  the  copy  of  the  letter 
to  him  he  said :  "  I  do  not  know  whether  I  will 
obey  your  instmctions  or  resist  them."  ThisI 
mentioned  to  the  President,  and  his  answer  was: 
"  Very  well ;  go  and_  take  charge  of  the  office 
and  perform  the  dnties." 

By  Mr.  Stakber^: 

Question.  Was  that  all  that  passed? 
_  Answer.  That  is  about  all  that  passed  at  that 
time. 

Questhn.  What  time  in  the  afternoon  was 
that? 

Ansteer.  This  was  immediately  after  giving 
the  second  letter  to  Mr.  Stanton. 

Mr.  Manager  BUTLER.  We  withdraw  all 
objection  to  that  conversation.     [Laughter.] 

Mr.  STANBERY.  Whether  you  do  or  not 
it  is  in.  The  withdrawal  is  ex  post  facto.  [To 
the  witness.]  Was  this  before  or  after  yon  got 
Stanton's  order? 

AnsiDer.  It  was  after. 

Question.  Did  yon  see  Stanton  again  that 
afternoon? 

Answer.  I  did  not. 

Question.  Or  the  President? 

Answer.  Not  after  I  left  him  this  time. 

Question.  What  first  happened  to  you  the 
next  moming? 

Answer.^  The  first  thing  that  happened  to  me 
next  morning  was  the  appearance  at  my  house 
of  the  marshal  of  the  District,  with  an  assist- 
ant marshal  and  a  constable,  and  he  arrested 
me. 

Question,  What  time  in  the  morning  was 
that? 

Answer.  About  eight  o'clock,  before  I  had 
my  breakfast.    The  command  was  to  appear 


forthwith.  I  asked  if  he  would  permit  me  to 
see  the  President ;  I  simply  wanted  to  inform 
him  that  I  had  been  arrested.  To  that  he 
kindly  assented,  though  he  said  he  mnst  not 
lose  Biglit  of  me  for  a  moment.  I  told  him 
certainly  I  did  not  wish  to  be  out  of  his  sight. 
He  went  with  me  to  the  President's  and  went 
into  the  room  where  the  President  was.  1 
stated  that  I  had  been  arrested,  at  whose  suit 

I  did  not  know 

Mr.  Manager  BUTLER,  Stop  one  moment 
Does  the  presiding  officer  understand  the  ruling 
to  go  to  tliis,  to  iillow  what  occurred  the  next 
day  to  be  brought  in? 

The  CHIEF  JUSTICE.  The  Chief  JuaUce 
so  understands  it. 
Mr.  STANBERY.  Go  on,  General. 
The  Witness.  Ho  said  "  Very  well,  that  is 
the  place  I  want  it  in — the  courts."  He  ad- 
vised me  then  to  go  to  yon,  and  the  marshal 
permitted  me  to  go  to  your  quarters  at  the 
hotel.    I  told  you  that  I  had  been  arrested  and 

asked  what  I  should  do 

Mr.  Manager  BUTLER.  Wait  a  moment 
Mr.  EVAUTS.      I  suppose  it  is  no  great 
matter  about  that. 

Mr.  STANBERY,  {to  the  Managers.)  U 
that  part  of  the  conspiracy?    [Laughter.] 

Mr,  Manager  BUTLEii.  1  have  no  doubt 
of  it     [Laughter.] 

Mr.  STANBERY,  (to  the  witness.)  Did 
you  go  to  court  7 

Atiswer.  I  was  presented  by  the  marshal  to 
Judge  Cartter. 

QuestioTt.  What  happened  there? 

Ansuier.  Judge  Cartter 

Mr.  Manager  BUTLER,    I  object 
Mr.  STANBERY.     Were  you  held  to  bail 
or  anything  of  that  kind? 

Answer.  I  was  required  to  give  bail  in 
$5,000. 

Question.  And  then  discharged  from  cus- 
tody? 

Answer.  I  was  then  discharged ;  bat  there  is 
one  point  that  I  wish  to  state  if  it  is  admis- 
sible; I  do  not  know  whether  it  is  or  not.    I 

asked  him  distinctly  what  that  bait  meant 

Mr.  Manager  BUTLER.     Stop. 
Mr.  STANBERY.     Do  you  mean  that  you 
asked  the  judge? 
'  The  Witness.  Yes ;  I  asked  the  judge  what 

it  meant    He  said 

Mr.  Manager  BUTLER.  Stop.  Does  your 
Honor  allow  that? 

Mr.  STANBERY.  That  is  another  part  of 
the  case,  and  we  will  come  to  that  after  a 
while.  [To  the  witness.]  How  long  did  yon 
remain  there? 

Answer.  I  suppose  it  took  altogether  per- 
haps an  hour,  because  friends  came  in  to  give 
the  bail.  I  had  nobody  with  me,  not  even  a 
lawyer. 

Question.  After  yon  were  admitted  to  bail, 
did  you  go  again  to  the  War  Department  that 
day? 
Answer.  I  did. 
Question.  That  was  the  22d7 
Answer.  I  am  speaking  of  the  22d ;  but  I 
think  this  other  matter  is  important  to  me. 

Mr.  Manager  BUTLER.  I  will  withdraw 
the  objection  if  the  witness  thinks  it  important 
to  hid. 

M#  STANBERY.  Verr  well ;  go  on  with 
the  explanation  yon  wished  to  make. 

The  Witness.  I  asked  the  judge  what  it 
meant.  He  saidit  was  simply  to  present  myself 
there  at  half  past  ten  the  following  Wednesday. 
I  then  asked  him  if  it  suspended  me  from  any 
of  my  functions.  He  s^d  no,  it  had  nothing 
to  do  with  them.  That  is  the  point  I  want  to 
state. 
By  Mr.  Stanbert  : 

Question.  When  did  yon  next  go  to  the  War 
Department  that  day? 

Answer.  I  wentimmediatdy  from  there,  first 
stopping  at  the  President's  on  my  way,  and 
staling  to  him  that  I  hod  given  bail.  He  made 
the  same  answer,  "Very  well;  we  want  it  in  the 
courts."  I  then  went  over  to  the  War  Office 
and  found  tlie  east  door  locked.  This  was  on 
the  22d  the  office  was  closed.    I  asked  the 


messenger  for  mv  k^.    He  told  me  that  Iw 
had  not  got  It;  the  keys  had  all  been  taken 
away,  and  my  door  was  locked.     I  then  went 
up  to  Mr.  Stanton's  room,  the  one  that  he  occn- 
pies  as  an  office,  where  he  receives.     I  found 
him  there  with  some  six  or  eight  gentlemen, 
some  of  whom  I  recognized,  and  I  understood 
afterward  that  they  were  all  members  of  Con- 
gress.   They  were  all  sitting  in  a  semi-ellipsis, 
the  Secretary  of  War  nt  the  apex.    I  came  in 
the  door.    1  stated  that  I  came  in  to  demand 
the  office.     He  refused  to  give  it  to  mo.  and 
ordered  me  to  my  room  as  Adjutant  GcneraL 
I  refused  to  obey.     I  made  the  demand  a  second 
luid  a  third  time.    He  as  often  refused  and  as 
often  ordered  me  to  my  room.    He  then  said, 
"You  may  stand   there;  stand  as  long  aa 
yoa  please."     I  saw  nothing  further  was  to  be 
done,  and  I  left  the  room  and  went  into  Gen- 
eral Schriver's  office,  sat  down  and  had  a  chat 
with  him,  he  being  an  old  friend.     Mr.  Stan- 
ton followed  roe  in  there,  and  Governor  Mook- 
:0EAU,  member  of  Congress  from  Pittsbuz^.   Ha 
told  Governor  Moobeead  to  note  the  conver- 
sation, and  I  think  he  took  notes  at  a  side 
table.^    He  asked  me  pretty  much  the  same 
qvestions  aa  before. 
Question.  State  what  he  did  ask? 
Answer.  Whether  I  insisted  upon  acting  as 
Secretary  of  War  and  should  claim  the  office. 
I  gave  a  direct  answer^  "Yes;"  and  I  think  it 
was  at  that  time  I  said  I  should  also  require 
the  mails.     I  said  that  on  one  occasion^  and  I 
think  then.    I  do  not  know' whether  it  is  on 
the  memorandum^  or  not     Then  there  was 
some  little  chat  with  the  Secretary  himself 
Question.  Between  you  and  the  Secretary  7 
Answer.  Between  me  and  the  Secretary. 
Question.  Had  these  members  of  Congress 
withdrawn  then  7  _ 
Answer.  Yes,  sir. 

Question.  Now,  tell  us  what  happened  be- 
tween yon  and  the  Secretary  after  they  with- 
drew. 

Answer.  I  do  not  recollect  what  first  oc- 
curred; but  I  said  to  hini,  "the  next  time 
yon  have  me  arrested" — for  I  had  found  out 
It  was  at  his  suit  I  waa  arrested ;  I  had  seen 

the  paper 

Mr.  Manager  BUTLER.  Stop  a  moment 
I  propose,  Jut.  President,  to  object  to  the  con- 
versation between  the  Secretary  and  General 
Thomas  at  a. time  which  we  have  not  put  in, 
because  we  put  in  only  the  conversation  while 
the  other  gentlemen  were  there.  This  is  some 
thing  that  took  place  after  they  had  withdrawn. 
Mr.  STANBERY.  What  is  the  difference ; 
they  did  not  stay  to  hear  the  whole. 

The  CHIEF  JUSTICE.  It  appears  to  have 
been  immediately  afterward  ana  part  of  the 
same  conversation. 

Mr.  STANBERY.  The  same  conversaUon 
went  right  on. 

Mr.  Manager  BUTLER.  Will  General 
Thomas  say  it  was  the  same  conversation  7 

The  Witness.  Mr,  Stanton  turned  to  me 
and  got  talking  in  a  familiar  manner. 

Mr.  Manager  BUTLER.     Go  on,  then,  ur. 
The  Witness.    I  said  "The  next  time  yon 
have  me  arrested,  please  do  not  do  it  before  I 
get  something  to  eat"     I  said  I  had  had  noth- 
ing to  eat  or  drink  that  day.     He  put  his  hand 
around  my  neck,  as  he  sometimes  does,  and 
ran  his  hand  through  my  hair,  and  turn^ 
around  to  General  Schrivcr  and  said,  "  Schri- 
ver,  you  have  got  a  bottle  here ;  bring  it  out" 
[Laughter.] 
By  Mr.  Stanbket: 
Question.  What  then  took  place? 
Anstner.  Schriver  nnlockua  his  case  and 
brought  out  a  small  vial,  containing,  I  sup- 
pose, about  a  spoonful  of  whisky,  and  stated 
at  the  same  time  that  be  occasionally  took  a 
little  for  dyspepsia.     [Laujt^ter.]     Mr.  Stan- 
ton took  that  and  poured  it  into  a  tumbler  and 
divided  it  equally  and  we  drank  it  together. 
Question.  A  fair  division? 
Answer.  A  fair  division,  because  he  held  up 
the  glasses  to  the  light  and  saw  that  they  each 
had  about  the  same,  and  wc  each  drank.  [Laugh- 
ter.]   Presently  a  messenger  came  in  with  a 
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bottl*  of  whisky,  B  (bit  bottle ;  the  cork  Wks 
drawn,  and  he  and  I  took  a  drink  together. 
''Now,"  said  he,  "this,  at  least,  is  neutral 
ground."     [Laughter.] 

Qu«»tton.  Was  that  ail  the  force  exhibit«d 
that  day? 

Antwtr.  TliatwasalL 

Qu«*^n.  Have  yoa  ever  at  any  tUB«  at- 
terapted  to  exercise  any  force  to  get  into  that 
oflSoe? 

Answer.  At  no  time. 

QuetHon.  Have  yoa  ever  Iwd  anty  iMtme- 
tions  or  directions  from  the  President  to  nse 
force,  iatinridation,  or  threats  at  any  time? 

Mr.  Manager  BUTLER.  Wait.  «At  any 
time?"  That  would  tnriug  it  down  to  to-day. 
I  sappoeed  the  ruling  did  not  come  down  to 
to-<lay.  Any  time  {^or  to  the  2l8t  or  22d  of 
Vebraaiy  I  am  oostent  with  you  inqairing 
aboat,  b&t  I  still  must  object  to  patting  in  what 
Was  said  yesterday. 

Mr.  STAN  BERT.  On  the  0th  of  Mareh 
yOD  say  it  stilt  continued. 

Mr.  Manager  BUTLBB.  The  9th  of  Marchf 

Mr.  ST ANBERY.  Then  we  will  inqnir* 
pfior  to  the  9th  of  March. 

Mr.  Manager  BUTLER.  I  hate  add  nothing 
about  that.  I  say  the  9th  of  March  is  jast  as 
bad  as  it  would  be  to-din'.  I  object  to  any  tim« 
'aft«r  the  act.  He  was  impeached  on  the  32d 
of  Febraary,  aad  I  sappOM  got  ap  his  case 
after  that. 

Mr.  EVARTS.  We  have  a  right  to  nega- 
tive up  to  the  point  at  which  you  banre  giveo 
stoy  pDSittTe  evidenee,  wkich  is  the  9th  of 
March. 

Mr.  Manager  BUTLER.  We  have  given  no 
erideoce  of  what  the  President  haa  saM  or  the 
inttaotioM  that  came  from  the  Presideat.  We 
have  given  evidence  of  what  Mr.  Thomas  haa 
said,  and  that  is  entirely  a  dififerent  thing.  Yon 
may  ask  him  ifhe  said  so  to  Mr.  Karsner ;  but 
if  there  is  anything  in  any  mle  of  law,  if  law 
is  t«  be  heM  at  m,  this  tttstimoay  cannot  be 
pat  in. 

Mr.  EVARTS.  Mr.  Chief  #»Btioe,  the  point, 
if  anything,  by  Which  Mr.  Kanner  was  allowed 
to  speak  of  the  interview  between  General 
Thomas  and  himself  of  the  9th  of  March  was 
diat  Oenerat  Thomas's  statements  then  made 
mifht  be  held  to  be  either  froat  something  that 
had  been  proved  on  the  part  of  the  Monagors, 
or  from  something  that  would  be  proved  on  the 
part  of  the  Managers,  a  (joatmittal  of  the  Pres- 
ident. Now,  certainly,  under  the  rating  that 
has  been  made,  as  welt  aa  under  the  necessary 
principles  of  law  and  joitiee,  the  President  is 
entitled  to  negative,  through  the  witness  who 
knows,  anything  that  proceoded  from  htm,  the 
witness,  as  bmngbt  in  taeriimony  hero,  having 
been  authorized  by  anything  that  Oceanad  be- 
tween the  PresidOnt  and  himself. 

Mr.  Manager  BUTLER.  I  do  not  propose 
to  argue  fnMWr.  If  it  i«  not  self-evident  to 
everybody,  no  argument  can  make  it  plainer. 
I  simply  object  to  a  question,  which  is  tttis : 
"What  have  been  the  directions  of  the  Pres- 
ident down  to  the  9th  of  March,"  after  he  had 
been  i«m>eaehod  7  Beoaase,  ifhe  can  pat  them 
in  down  to  die  9th  of  March,  he  can  down  to 
to-day ;  and  to  prove  that  Mr.  Karsner  did  not 
sa^  a  thing  to  Mr.  Thomas  they  offer  to  prove 
that  the  I^ident  did  not  say  a  thiag  to  Mr. 
Thomas. 

Mr.  ETABTS.  That  is  nottha  point.  Tba 
point  is  not  that  we  can  show  affirmatively 
every  conversation,  bat  negatively  we  can  show 
up  to  and  including  the  date  eenceming  which 
they  have  given  anything  in  evidence  1^  which 
they  tlaim  to  implicate  tne  President,  that  he 
up  to  that  time  had  never  given  aay  instrac- 
tioaa  or  dadaMiione  jaatifyingtha  use  of  force. 
It  is  of  the  9th  of  March  they  have  given 
aridaiiei  that  Ais  witness  then  meant  preaentiy, 
infutvro,  to  kiek  Mr.  Stanton  oot ;  and  now  we 
propose  to  show  that  up  to  that  conversation 
the  Preaidtot  of  the  United  States  had  neter 
grven  antherky  or  directions  of  any  kind  to 
nse  force. 

Mr.  Managar  BUTLER.  How  does  Ihat 
prove  that  Mr.  Thomas  «U  Mil  M9«>« 


Mr.  EVARTS.  It  does  not  prove  it  in  the 
least.  It  only  proves  that  he  said  it  without 
authority  of  the  President  of  the  United  States, 
which  is  the  whole  point  on  your  point  of 
proving  that  he  said  it  all. 

Mr.  Manager  BINGHAM.  In  other  words, 
Mr.  President,  I  desire  to  say  the  proposition 
now  is  for  the  witness  to  swear  to  oonolnsions, 
not  to  whnt  the  President  did  say,  not  to  what 
the  President  did  do,  but  to  his  conclusion  that 
all  ha  said  and  all  he  tid  did  not  anUiorize  liim 
to  nse  force. 

The  CHIEF  JUSTICE.  The  counsel  for  the 
President  will  reduce  the  questioa  to  writing, 
if  they  press  it. 

The  question  being  rednoed  to  writing  was 
read,  as  follows : 

DSd  the  Pr«eident,  at  any  ttras  prior  to^or  Inelod- 
ing  the  9tb  ot  Mareb,  authorise  or  dltaet  yoa  to  use 
fotee.  iotio^datleB,  or  thieats  to  get  poMosolon  of 
the  War  Office  T 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  submit  this  question  to  the  Senate.  Sen- 
ators, you  who  are  of  opinion  that  the  question 
is  admissible  will  say  ay,"  and  thoise  o^  the 
contrary  opinion  will  say  ''no." 

The  questioa  being  pat,  was  decided  to  be 
admissible. 

Mr.  STANBERT.  Answer  Oie  question 
now,  General. 

The  Witness.    Read  it,  if  yon  please. 

The  Secretary  read  the  question,  as  follows : 

Did  the  President  at  any  time  prio/  to  or  inolad- 
ins  the  9th  of  Mareh  aothorise  or  direct  yoa  to  nse 
force,  intimidation,  or  threats  to  t«t  posseaslon  of 
the  War  Offlse? 

The  Witness.     He  did  not. 

By  Mr.  Stihbbby: 

Question.  Now  please  state  what  ooinversa- 
tion  you  had  with  Mr.  BvaLEiOH  on  the  night 
of  the  2l8t  of  Febmaiy  ? 

Answer.  He  came  to  my  house  and  asked 
me  in  reference  to  this  matter  of  my  being  ap- 
pointed Secretary  of  War.  I  told  him  1  was 
appointed,  and  I  mentioned  what  occurred 
between  Mr.  Stanton  and  myself,  and  I  think 
it  was  that  which  led  him  to  ask  me  "What 
are  you  going  to  do?"  Mr.  Stanton  having 
said  he  did  not  know  whether  be  would  obey 
my  instructions  or  resist  theak    There  are  two 

fersoDs  I  spoke  with.  To  one  I  said,  that  if 
fonnd  mv  door  locked,  or  if  I  found  the  War 
Office  locked,  I  wonld  break  open  the  door ; 
and  to  the  other  I  said  I  would  call  upon  Gen- 
eral Grant  for  force.  I  have  got  them  mixed 
up;  I  do  not  know  Which  expression  I  used  to 
Mr.  Wilkeson,  but  one  to  him  and  the  other 
to  Dr.  Bqklbioh.  I  made  nse  of  both  ex- 
pressions that  evening  however,  one  to  Mr. 
Wilkeson  and  one  to  Dr.  BnRLEioH ;  I  do 
not  suppose  it  makes  any  difference  which. 
Their  testimony  shows  that  better  than  mine. 
Mr.  BcRLEioH  asked  me  what  time  I  was  goin|r 
to  the  War  Office.  I  told  him  I  #onld  be  there 
about  ten  o'olo<^  the  next  day.  This  waiTtfaa 
night  of  the  2l8t  I  was  talking  to  him.  The 
conversation  was  a  short  one ;  he  very  soon 
left  me,  saying  he  would  call  again.  I  think 
be  said  he  wonld  come  up  to  tha  War  Office 
the  next  morning. 

Question.  Did  you  ask  him  to  g^  7 

AKneer.  I  did  aot.  I  think  he  said  he  would 
come  and  see  the  faa,  or  something  of  tlutt 
kitid. 

QuesKon.  What  was  the  conversaHoa  yo» 
had  with  Mr.  Karsner  on  the  9th  of  March  t 

Antwtr.  I  wonld  like  to  describe  that. 

Question.  What  do  you  know  of  Mr.  Kars- 
ner? 

Anx«er.  Iknew  nothing  about  him  whatever 
until  I  had  seen  him  then.  If  I  had  been  asked 
the  qpestion,  I  should  have  said  I  had  never 
seen  aim,  though  my  attention  vras  once  called 
to  the  fkot  th&t.I  did  once  so*  him  in  the  spring 
of  1827,  when  I  happened  to  be  at  home  with  a 
severe  spell  of  sickness.  I  did  see  him  on  that 
•eoaslon.  I  sappose  then  were  circnmstances 
brought  it  to  my  mind. 

Qmslion.  What  took  place  at  tha  Presi- 
dent's? 

AnuBtr.  Jt  Wttsteward  the  end  of  the  Pres- 
i|  ident's  recq>tion,  and  I -vae  walking  with  Qea- 


eral  Todd,  and  was  about  going  ont  of  the  door 
when  I  found  that  this  person  rushed  forward 
and  seized  me  by  ^c  hand.  I  looked  surprised, 
because  I  did  not  know  him.  He  mentioned  his 
name,  but  I  could  not  recollect  it.  I  understood  ' 
him  to  say  that  he  was  from  New  Castle,  my 
native  viHage.  He  certainly  used  both  those 
words ;  but  he  says  he  did  not ;  it  is  possible 
he  did  not,  as  he  says  be  only  elated  that  he 
waa  frotn  New  Castle  county.  I  may  be  mis- 
taken ;  I  do  not  want  to  do  him  iniistice.  He 
said  he  knew  my  father  and  my  brother,  and 
that  he  had  known  me  forty  years  before.  I 
suppose  that  would  have  been  about  the  time 
I  spoke  of ;  but  I  have  no  recollection  of  it  at 
alL  H«  held  on  to  my  hand.  I  was  surprised 
at  the  man's  manner,  because  he  came  up  to 
me  as  if  I  had  been  an  intimate  relation  ot  hia 
for  years. 

Mr.  Manager  BUTLER.  Stop  a  moment. 
I  suppose  this  is  a  little  improper  to  give  his 
surprises.  Tell  ns  what  wat  done  and  stated 
there. 

Mr.  STANBERY.    Go  on.  General. 

The  Witness.  I  tried  to  get  away  from  him, 
and  he  then  said — he  was  a  I>elawarean — ' '  The 
eyes  of  all  Delaware  are  npon  yon,  [langh- 
ter,1  and  they  expect  you  to  stand  fast."  I 
said :  "  Certainly  I  shall  stand  fast,"  and  I  waa 
about  leaving  when  he  seised  my  hand  again 
and  asked  me  a  second  time  the  same  ques- 
tion, saying  ha  en»eclied  ate  to  stand  fast. 
Said  I:  "Certainly  1  will  stand  fast."  I  waa 
smiling  all  th6_  time.  I  got  away  from  his 
baud  a  second  time,  and  he  seized  it  again  and 
drew  me  further  in  the  room  and  asked  the 
same  question.  I  was  a  little  omnsed,  when  I 
raised  myself  np  on  my  toes  in  this  way  [stand- 
ing on  tiptoes]  and  said :  "  Why,  don't  you  see 
I  am  standine  firm  7"  Then  he  put  this  in  my 
month:  "When  are  you  going  to  kick  that 
fellow  out,"  or  something  of  thatkind.  "Oh," 
said  I,  "  we  will  kick  him  ont  by  and  bv." 

Quettion.  Are  ^on  certain  the  "  kickiiig 
out"  came  from  him? 

AnstBer,  Yes,  sir— oh  ves,  [Laughter.]  I 
want  to  say  one  thing.  I  did  not  intend  any 
disrespect  to  Mr.  Stanton  at  all.  On  the  con- 
trary, ne  has  always  treated  me  with  kindness, 
and  I  would  do  nothing  to  treat  him  with  dis- 
respect. 

Question.  Had  yon  ever  any  idea  of  kicking 
Mr.  Stanton  for  any  purpose. 

Answer.  No,  sir. 

QnesHon.  How  came  yon  to  use  the  word 
at  all? 

Answer.  Because  it  was  put  in  my  month. 

Question.  Did  you  say  it  seriously  or  in  a 
jocular  way? 

Answer,  (smilingly.)  I  was  very  glad  to 
get  away ;  I  went  ont  at  once. 

Cross-examined  by  Mr.  Mmtager  Butler  : 

QitesHon,  Did  I  understand  you  to  say  that 
there  had  been  no  unkind  feeUagil  between  yOu 
and  Mr.  Stanton  ever? 

Answer.  No.  sir;  I  do  not  think  there  ever 
had  been  any  unkind  feeling. 

Question.  Or  difference  of  opinion? 

Answer.  There  waa  a  difference  of  opinion, 
I  suppose. 

^jtestion.  Did  yon  not  believe  that  he  sent 
you  away  from  tfatf  office  of  A^ntant  General 
in  order,  to  have  General  Townaend  carry  on 
that  office? 

Answer.  I  do  not. 

Hon.  You  do  not  so  believe? 
nsaer.  No,  sir. 

Qusstiim.  You  have  not  done  anytiiing  in 
the  Acljutant  General's  office  as  the  head  of 
diat  department  for  how  many  years  up  to  the 
18th  of  February  last? 

Anssttr.  I  was  a  short  time  absent,  as  I  told 
yoa,  on  the  James  river  making  exchanges 
wilh  the  rebel  commissioner ;  bnt  on  mjr  re- 
t&rn  I  always  went  to  my  office.  The  first  time, 
perhaps,  tliat  I  was  detached  was,  I  think,  on 
the  23d  day  of —  I  ought  to  have  said  I  had 
gone  three  or  four  times  np  to  Pennsylvania, 

Mr.  MauMer  BUTLEH.   Please  answer  my 
1.   ¥««  «M8ht  td  do  tlHh    Biaaawtef 
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■time,  up  to  the  18th  day  of  February  had  you 
done  anything  in  your  o6Bce  as  adjutant  gen- 
eral of  the  Army,  not  acting  in^ppector  general  7 

Annoer.  I  was  ia  the  Adjutant  General's 
office — I  have  got  the  date  here,  if  you  will  let 
me  refer  to  it 

Mr.  STANBEBY.  Certunly;  refer  to  your 
papers. 

Tbfe  Witness,  (producing  papws.)  These 
are  my  original  iastmctions  to  go  down  on  the 
Missiasippi  river. 

Mr.  Manager  BUTLER.  I  do  not  care  for 
the  precise  date.  Can  you  not  tell  me  the 
month? 

AnMMT.  I  would  rather  give  yon  the  precise 
date.  I  have  it— the  2dth  day  of  March,  1863. 

Question.  From  that  time  until  the  18th  of 
February,  1866,  have  yon  ever  conducted  the 
business  of  the  Adjutant  General's  office? 

Answer,  The  14th  was  the  date. 

Qttation.  Up  to  the  18th  will  do  for  me? 

Aruwer.  No,  sir. 

Question.  Have  yon  always  been  sent  upon 
outside  inspecting  duty? 

Ansrcer.  Yes. 

Question.  Had  you  been  recommended  by 
Mr.  Stanton  to  be  retired  7 

Answer.  That  I  cannot  say.  I  was  recom- 
mended by  General  Grant  to  be  retired,  and 
that  commonication  went  to  Mr.  Stanton,  and 
Mr.  Stanton  took  it  to  the  President,  as  I  under- 
stood. What  he  said  to  the  President  I  do  not 
know. 

Question.  The  President  overmled  General 
Grant's  recommendation  for  your  retiracy  7 

Answer.  The  President  did  not  set  me  aside. 
^  Question.  He  overruled  that  recommenda- 
tion, did  he  not  7    He  did  not  have  yon  retired 
in  pursuance  of  that  recommendation,  did  he? 

Answer,  He  did  not. 

Question.  Didyoa  ever  ask  Mr.  Stanton  to 
restore  you  to  office  7 

Answer.  No ;  I  did  not. 
_  Question.  If  there  was  a  kindly  feeling  with 
him  all  the  time  he  was  a  friend  of  yours,  and 
you  would  not  harm  a  hair  of  his  head,  cer- 
tainly not  kick  him,  why  did  you  not  ask  him  7 

Answer.  I  knew  perfectly  well  that  the  ser- 
vices, especially  this  one  that  I  referred  to, 
were  very  important,  and  I  knew  he  said  him- 
self that  I  was  the  only  one  who  could  do  the 
work,  and  therefore  he  sent  me. 

Question.  But  while  yon  knew  the  service 
you  were  sent  on  was  so  important,  and  you 
were  the  only  man  to  do  it,  you  did  ask  John- 
son, and  why  did  you  not  ask  Stanton,  to  re- 
store you  7 

Answer.  I  did  not  suppose  he  wanted  me  in 
the  office,  though  there  was  no  unkind  feeling. 

Question.  Only  he  did  not  want  you  there? 

Answer.  I  do  not  suppose  he  did. 

Question.  It  was  perfectly  kindly,  except 
that  he  did  not  want  yon  about? 

Answer.  I  suppose  so.  I  was  in  the  habit 
of  going  to  his  office  whenever  I  was  here ;  I 
did  it  many  a  time,  and  he  has  asked  me  to  do 
certain  things  in  bis  office  tjiere. 

Mr.  Manager  BUTLER.  Yon  have  an- 
swered all.  Now,  General  Thomas,  when  did 
jrou  first  receive  the  intimation  from  the  Pres- 
ident that  you  were  to  be  made  Secretary  of 
War? 

Answer.  The  President  sMit  for  me  on  the 
18th  of  February. 

Question.  Three  days  before  yon  got  the 
order,  was  it? 

Answer.  Yes,  lur. 

Question.  Have  yon  ever  stated  that  yoa  had 
an  intimation  that  you  would  be  appointed 
Secretary  of  War  eariier  than  that? 

Answer,  I  must  now  refer  to  a  paper  which 
I  suppose  you  have.  When  I  was  asked  before 
one  of  the  committees  when  I  first  got  an  inti- 
mation I  supposed  they  were  referring  to  my 
going  in  the  Adjutant  General's  office,  bat  I 
never  had  an  intimation  before  the  18th  of 
February  that  the  President  had  any  idea  of 
making  me  Secretary  of  War. 

Question.  Now,  if  yon  will  pay  attention  to 
my  question,  General  Thomas,  and  answer  it 
yo«  will  oblige  in&    ity  qvMtioswas,  vhetiMr 


yon  ever  stated  to  anybody  that  yoa  got  sadi 
an  intimation  before  that  time? 

Answer,  Not  to  my  knowledge,  unless  it  was 
before  that  committee,  as  I  tell  you,  the  two 
things  were  mixed  up. 

Question.  Did  yoa  not  sw6ar  that  before  the 
committee? 

Answer.  I  afterward  made  a  correction  on 
that  paper. 

Question,  Excuse  me;  I  did  not  ask  yon 
what  corrections  yoa  made;  I  asked  yoa  what 
you  swore  to  ? 

Answer.  I  swore  that  I  had  received  an  inti- 
mation, bnt  I  found  that  it  was  not  so,  and  I 
had  a  right  to  correct  my  testimony. 

Question.  Yod  were  asked,  then,  before  the 
committee,  not  the  Managers  ? 

Answer.  I  am  not  speaking  of  the  Managers, 
bnt  of  the  committee. 

Question.  Yon  were  asked  before  a  commit- 
tee of  the  House  when  you  received  the  first 
intimation.  How  early  did  yon  swear  that  to 
be,  whether  it  was  by  mistake  or  otherwise  7 

Answer.  The  intimation  that  I  received  that 
I  would  probably  be  put  in  the  Adjutant  Gen- 
eral's office  must  have  been  made  some  two 
weeks  before  the  occurrence,  perhaps. 

Question.  I  ask  now,  and  I  want  yoii  again 
to  pay  attention  to  my  question^— 

Answer.  I  know  your  ^estion. 

Question.  How  early  did  you  swear  that  yon 
received  an  intimation  that  yon  would  be  made 
Secretary  of  War? 

Answer.  I  should  like  to  divide  those  two 
things.  I  told  you  that  I  corrected  my  evi- 
dence. 

Question.  I  am  dividing  them;  noir  I  am 

fetting  to  what  you  swore  to  first ;  by  and  by 
will  come  to  the  correction,  perhaps.  I  have 
divided  them.  Now  answer  my  question:  what 
did  yon  swear  to  first  before  you  took  advice? 

Mr.  STANBEBY.  "Took  advice  I"  Mon- 
strous 1 

The  WtTNBSs.  I  swore  that  I  received  an 
intimation — I  think  an  intimation  from  Colonel 
Moore. 

Question,  I  did  not  ask  yon  who  yoa  re- 
ceived it  from ;  I  asked  the  time  when  7 

Answer,  I  cannot  tell  the  time;  I  do  not 
know  it. 

Question.  What  time  did  you  swear  it  was? 

Answer.  I  say  I  do  not  know;  I  suppose 
two  or  three  weeks ;  I  cannot  say. 

Question.  Did  you  receive  it  from  Colonel 
Moore,  the  Military  Secretary  7 

Answer.  Beoeive  what? 

Question.  The  intimation  that  yon  were  to 
be  made  Secretary  of  War? 

Answer.  No. 

Question.  Did  yon  so  testify? 

Answer.  I  suppose  not,  because  I  tell  von 
the  two  coses  were  in  my  mind.  I  think  i 
have  answered  it  distinctly  enough.  The  hon- 
orable Manager  is  trying  to  mix  two  things, 
when  I  am  trying  to  separate  them. 

Question.  Now,  sir,  did  you  not  know  or 
believe  you  were  to  be  made  Secretary  of  War 
before  yon  received  that  order  of  the  2lBt  of 
February  ? 

Answer.  Noj  sir. 

Question,  Did  yon  not  believe  yoa  ime  1 

Answer,  The  18th,  I  said. 

Question,  Now  listen  to  the  question  and 
answer  it.  That  will  be  better.  I  ask  yon  if 
you  did  not  know  you  were  to  be  made  »ecre> 
taty  of  War  before  you  received  that  order  of 
the  21st — know  or  believe? 

Answer.  "  Enow  "  positive,  no. 

QueHion,  Did  yon  not  believe  yoa  were  to 
be? 

Answer.  I  thought  I  woald  be,  becaose  it 
had  been  intimated  to  me. 

Question.  Intimated  to  yoa  by  the  President 
himself? 

Answer.  Yes,  sir. 

Question.  Did  yon  tell  him  whether  yoa 
would  be  glad  to  take  the  office  7 

Answer,  I  told  him  I  would  take  it ;  I  wonld 
obey  his  orders. 

Question.  What  made  yon  tell  him  Uwt  yon 
would  obey  his  ordan  7 


A$ut»tr.  Becaoaehe  was  my  ComD»ander-iB> 
Chief. 

Question.  Why  was  it  necessary  to  tell  him 
you  would  obey  his  orders  7 

Answer.  1  do  not_  know  that  there  ma  any 
particular  necessity  in  it. 

Question.  Whv  should  you  la^  to  him,  when  ' 
he  asked  yon  to  be  Secretary  of  War,  that  you 
would,  and  would  obey  his  orders? 

Answer.  Certainly,  as  Secretary  of  War. 

Question.  ^  Why  did  yon  feel  it  iiec<96Mtry  in 
your  own  mind  to  say  that  you  would  obey  his 
orders  ? 

Answar.  I  do  net  know  that  it  wm  portion- 
larly  necessary. 

Question.  Why  did  yon  do  it  ? 

Answer.  It  was  a  very  natural  reply  to  make. 

Question.  Tell  me  any  other  time,  when  ys» 
were  ^pointed  to  an  office,  that  yoa  told  the 
appoitttinx  power  yoa  woold  obey  the  orders? 

Mr.  EVABTS.  It  does  not  appear  he  was 
appointed  at  any  other  time. 

Mr.  Manager  BUTLER.  DpesiltnotT  [To 
the  witness.]  Have  you  not  been  appointed 
acyutant  general? 

Ajuwer.  Certainly  ;   I  am  adjutant  genera^ 

Question.  At  any  other  time,  when  yon  were 
appointed  to  office,  tell  me  whom  you  told  that 
yon  would  obey  the  orders? 

Answer,  I  do  not  know  that  I  told  any  one. 
The  other  appointments  I  got  in  the  ordinary 
course. 

Question,  The*  this  was  an  extnoidinary 
^pointment? 

Answer,  Certtunlgr  it  was;  I  nevw  \aA  oot 
of  that  kind  before.     [Laughter.] 

Quettion,  And  so  extraordinary  that  yon 
thought  it  necessary  to  tell  the  President  be- 
fore you  got  it  that  if  he  would  give  it  to  yoa 
yon  would  obef  his  orders? 

ATUwer.  I  did  not  say  any  such  thing. 

Question,  You  did  so  tell  him? 

Answer,  I  did  tell  him  so. 

Question.  And  yon  thought  it  wm  proper  so 
to  tell  him? 

Answer,  Certainly. 

Question,  What  orders  did  yoa  expect  to 
receive  that  you  found  it  necessary  to  tell  him 
you  woald  obey  them? 

Answer,  I  did  not  know  that  I  was  to  expect 
to  receive  any  particular  order. 

Question.  Then,  before  yon  got  the  appoint- 
ment you  told  him  yon  vonld  obey  the  order. 
This  was  on  the  ISlh? 

Answer,  Yes. 

Question,  Yoa  got  a  note  from  Colonel 
Moore  to  go  to  the  President's,  yoa  say,  on  the 
31st? 

Aruwer,  Yes,  sir. 

Question,  Were  yon  sent  for  on  the  18th? 

Answer.  Yes. 

Question,  Sent  for  by  Colonel  Moore? 

Answer,  Yes,  sir. 

Question.  And  yon  went  np  there? 

Answer,  Yes. 

Question,  And  the  President  told  yon  ho 
thought  ofmtdcingyou  Secretary  of  War? 
"  Answer.  Yes. 

Question.  And  yoa  told  him  yoa  would  be 
very  glad  to  be  made  Seotetary  of  War,  and 
would  obey  his  orders  7 

Anttoer,  I  did  not  say  I  would  be  very  g^ad. 

QuestitM,  That  yoa  wonld  accept  it? 

Answer.  The  President  said  that  he  thought 
of  making  me  Secretary  of  War,  but  that  he 
would  consider  of  the  matter. 

Questioiu  And  you  answered  to  that  that  yon 
wonld  accept  it  and  obey  his  orders,  did  you? 
_  Answer.  The  time  that  I  said  I  would  obey 
his  orders  was  when  I  got  the  i^poiatmeot. 

Question.  Oh  I  that  was  the  Ume  7 

Answer,  The  other  was  an  inUmatioa  from 
him. 

Queiiicn,  Yo«  said  this  abont  obeying  his 
orders  at  the  time  yoa  got  the  appointment? 

Answer,  Yes. 

Question.  What  did  you  say  on  the  18di, 
when  the  President  said  he  thought  of  making 
you  Secretary  of  War? 

Answer.  He  did  not  say  positively  he 
going  to  vaka  hw  so. 
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Queitum.  Hesaidiue  wwconsUeriogitY 
Answer.  He  said  he  was  considering  of  it. 
Question.  Witat  did  yoa  say  then  7 
Answer.  I  do  not  recollect  that  I  said  any- 
ihiag  ia  particular.  _ 

Question.  Anything  in  general — anythiiig  at 

Answer.  I  do  not  know  that  I  did. 

Question.  Yon  neither  thanked  hin  nor  in- 
timated in  any  form  that  you  WMild  or  wonld 
not  take  it? 

ATiswer,  No. 

Question.  Then  yon  want  to  take  it  back 
now? 

Answtr.  I  do  not  want  to  take  back  anything 
I  have  said. 

Question.  Do  yon  not?  I  understood  you 
to  say  that  you  told  bia  on  tiie  18tb  yoa  would 
obey  his  orders? 

Answer.  I  meant  to  lay  on  the  2l8t,  wbao  be 
gave  me  the  appointment. 

Question.  Therefore,  yoa  want  to  taks  it 
back  as  to  the  18tb? 

Answer.  'Cert&inly. 

Question.  Then  yon  do  want  to  take  baok 
anythinc? 

MrrEyARTS.  He  has  already  oorreeted 
it  by  stating  thatjrou  misunderstood  him. 

Mr.  Manager  BUTLSR.  If  he  did,  then  he 
stated  what  was  not  correct ;  for  I  did  not  mis- 
understand bim. 

Mr.  BVABTS.  He  has  already  made  that 
correction,  bat  you  misanderstood  him.  . 

Mr.  Manager  SUTLER.  I  was  competent 
to  bear  the  oerraction  he  made.  I  am  penbody 
competent  to  bear  it  without  aoy  assistance. 
[To  the  witness.]  Kow,  General  Thomas,  on 
the  21st  again  you  were  sent  for  ? 

Answer.  Yea, 

Question.  Between  the  18tb  and  21st  did  yoa 
go  to  Tour  friend  Stanton  and  tell  bim  that  yoa 
thougnt  of  taking  his  place  ? 

Answer.  No,  sir. 

Question.  Were  Toa  in  the  War  Offiee  7 

Answer.  I  was  there  generally  every  day. 

Question.  On  the  2l8t  yoa  were  sent  foe  a^n 
by  Colonel  Moore,  ware  you  not? 

Answer.  Yes,  sir. 

Question.  By  a  note  ? 

Answer.  A  note. 

Question.  He  eame  in  person? 

Answer.  A  note. 

Question.  Have  yoa  that  note? 

Answer.  I  do  not  know  whether  I  have  or 
not  I  gave  one  note  to  the  counseL  One  I 
mislaid. 

QuesOuA.  Do  yoa  think  Mr.  Stanbeiy  bas 
got  it? 

Antwer.  I  think  he  took  one  of  them. 

Mr.  Manager  BUTLER.  We  will  pass  that 
while  the  gentlemen  are  hunting  it  up. 

Mr.  EVABTS.    We  have  none  of  the  2l8t 

The  WiTMBsa.  Then  I  have  mialaid  it. 

By  Mr.  Manager  BoTLBa ; 

Question.  Yoa  got  a  note  to  go  to  tite  Pres- 
ident's ? 

Anssoer.  IgotanotetogotothePiesident's. 

Question.  Did  yoa  know  for  what  purpose? 

Answer.  I  did  not. 

Qutsti(m.  Did  yon  Bus|>eet?  ' 

Answer.  I  had  no  suspicion  at  all. 

<^ustion.  Did  ^oo  not  have  some  belief  of 
what  yon  were  going  there  for? 

Antwer.  I  h^  not. 

Question.  And  you  went  over? 

Answer.  I  went  over,  of  course. 

Question.  You  went  into  the  President's 
room,  and  he  was  coming  oat  of  the  Ubrary, 
yon  say  7 

Ajutwer.  I  went  into  the  council  room,  and 
be  came  out  of  the  library  with  Colonel  Moore. 

Quetlien.  Fetching twopapersready written? 

Answer.  Yes,  sir. 

Question.  Now,  please  state  to  me  ezaetly, 
in  order,  what  was  first  said  and  what  was  next 
said  by  each  of  you. ,  The  President  is  coming 
oat  with  two  papers  in  his  hand :  what  next? 

Answer.  I  think  the  first  thing  he  did  was  to 
hand  tliem  to  Colonel  Moore  and  tell  him  to 
read  them. 

(iuestim.  Whiitn«xt?  ThsyiMr^jrMithMi? 


Answer.  They  were  read  and  handed  to  me. 

Question.  What  then? 

Answer.  lie  said :  "  I  shall  uphold  the  Con- 
stitution and  the  laws,  and  I  expect  yon  to  do 
the  same."  I  said  certainly  I  would  do  it,  and 
I  would  ob«y  his  orders ;  that  is  Uie  time  I  used 
that  expression. 

rtion.  Let  me  see  if  I  have  got  it  ex- 
He  came  out  with  the  two  papers; 
handed  them  to  Colonel  Moore ;  Oolonel  Moore 
read  them.  He  then  said:  *'I  am  going  to 
nphold  the  Constitution  and  the  laws,  and  I 
want  you  to  do  the  same  ;"  and  you  said,  "  I 
will,  and  I  will  obey  your  orders?" 

Answer.  I  did. 

Question.  Wh^  did  you  pat  in  yoa  would 
obey  his  orders  just  then  ? 

Answer.  I  suppose  it  was  very  natural,  speak- 
ing to  my  Oommander-in-Chief. 

Qtustion.  What  uejct  was  said  then  ? 

Answer.  He  told  me  to  go  over  to  Mr.  Stan- 
ton 8Mid  deliver  the  paper  addressed  to  lum. 

Question.  Which  you  did  so? 

Answer.  I  did. 

Question.  In  the  nuumer  yoa  have  told  as? 

Attewer,  Yes,  sir. 

Question.  At  this  first  interview  before  you 
left  the  building  Mr.  Stantod  gave  you  the 
letter  which  you  have  put  in  here,  did  he  ? 

Answer.  After  I  delivered  him  the  second 
one,  the  one  to  me,  dated  the  2l8t  instant. 

Question.  Before  you  left  the  building  he 
gave  yon  that  paper? 

.   Answer.  Ye«,  sir;  that  was  when  he  was 
sitting  in  Schriver's  room. 

Qi^tion.  Then  you  knew  that  be  did  not 
mean  to  give  up  the  office? 

Answer.  1  did. 

Question.  You  ao  understood  fally? 

Answer.  Certunly. 

Question.  You  went  back  and  reported  that 
to  the  President,  did  you  7 

Ans%oer.  Yes,  air. 

Question.  Did  yoa  report  to  him  that  Stan- 
ton did  not  mean  to  give  up  that  office? 

Aruwer.  I  reported  to  bim  exactly  what 
Stanton  had  saia. 

Question,  Did  he  ask  you  what  you  thought 
about  it,  whether  he  was  going  to  give  it  up  or 
not? 

Answer.  He  did  not. 

Question.  Did  you  tell  him  what  you  thooght 
about  it  7 

Answer.  I  did  not. 

Question.  Yoa  reported  facts  to  bim.  You 
reported  the  same  facts  that  bad  made  an  im- 
pression on  your  mind  that  Stanton  was  not 
going  to  ^ve  up  the  office  7 

Mr.  liiVARTS.  You  are  assuming  what 
facts  be  stated.  You  are  assuming  that  he 
Stated  something. 

Mr.  Manager  BUTLER.  I  beg  pardon.  I 
assume  nothing.  [To  tbe  witness.]  I  ask 
did  you  report  the  same  facts  to  the  President 
which  had  made  the  impression  on  you  mind 
that  Stanton  did  not  mean  to  ^ive  up  Uie  office  7 

ATUwer.  I  reported  these  facts — his  conver- 
sation with  me. 

Question.  Did  you  show  him  the  letter? 

Answer.  I  did  not. 
•  Question.  Did  you  not  tell  Um  about  the 
letter? 

Answer.  I  did  not. 

Question.  Why  not  7 

Answer,  I  did  not  suppose  that  it  was  ne- 
eessary. 

Question,  Here  was  a  letter  ordering  yoa 

Mr.  8TANBERY.  Wo  object  to  your  argu- 
ing it  with  the  witness.    Ask  your  question. 

Mr.  Manager  BUTLER.  Wait  til!  the  ques- 
tion is  out,  and  if  yoa  have  any  objection  state 
it.     Do  not  interrupt  me. 

Mr.  STANBERY.  We  object  to  aigoment 
now ;  that  is  all.  « 

Mr.  Manager  BUTLER,  (to  the  witness.) 
You  had  a  letter  which  alleged  on  its  face  that 
your  action  was  illegal,  and  which  convinced 
you,  as  you  say,  with  other  facta 

Mr.  STANBERY.  Mr,  Chief  Justice,  we 
ask  that  that  questioa  be  reduced  to  writtag. 


.  Mr.  Manager  BUTLER.  I  shall  never  b« 
able  to  reduce  it  to  writing  if  you  do  not  stop 
interrupting  me.  I  will  put  the  question  now 
once  more.  [To  the  witness.]  You  hadaletter 
from  Mr.  Stanton  which,  together  with  other 
facta  that  had  happened,  convinced  yon  that 
Stanton  meant  not  to  give  up  the  office.  Now, 
sir,  with  that  letter  in  yourpocket,  whydid  yoa 
not  report  it  to  your  chief? 

Answer.  I  did  not  suppose  it  was  necessary. 
I  reported  the  conversation  that  I  had  said  I 
would  give  orders,  and  he  said  he  would  counter- 
mand them  and  that  he  gave  those  orders  to 
both  General  Schriver  and  General  Townsend. 

Question.  Then  did  ^ou  tell  tbe  President 
that  Mr.  Stauton  had  given  orders  to  Schriver 
and  Townsend  not  to  obey  you? 

Answer.  I  think  I  did. 

Qutstiotu  Have  you  any. doubt  about  that  in 
yonr  own  mind? 

Answer.  I  do  not  think  I  have  any  d«abt  of 
that. 

Question.  After  that  I  understand  you  to  say, 
he  said,  "Very  well,  go  on  and  take  possession 
of  the  office?'' 

Answer.  He  did  so. 

Question.  Was  anything  more  said? 

Answer.  1  think  not  at  that  time. 

Question.  Yon  went  away  7 

Answer.  Yes,  sir. 

Question.  About  what  time  in  tbe  day  was 
Uiison  the2l8t7 

Answer.  I  closed  the  office  about  twelve 
o'clock.  I  suppose  I  was  absent  at  the  Presi- 
dent's a  short  time  for  it  took  but  a  short  lime. 
I  iokagine  it  was  about  one  o'clock. 

Question.  You  mean  you  closed  the  office  as 
Adjutant  Gkneral,  by  your  order  as  Ac^jutant 
General  about  twelve  o'clock? 

Answer.  Yes,  sir;  by  order  of  the  Secretary 
of  War,  at  twelve  o'clock. 

Question.  After  that  you  went  to  the  Presi- 
dent and  got  year  own  order  as  Secretary  of 
War? 

Answer.  Yes,  sir. 

Question.  And  after  that  you  came  down  to 
Mr.  Stanton  and  had  a  conversation  with  him, 
got  a  letter,  and  went  back  to  the  President's? 

Answer.  Yes,  sir. 

Question.  What  time  in  the  aflemoon  was 
it  when  you  went  back  to  the  President's? 

Answer.  I  think  I  can  call  it  to  mind  in  this 
way :  the  time  was  noted  when  I  had  this  con- 
versation that  Hon.  Mr.  Moorheab  took  down  ; 
I  think  it  was  ten  minutes  past- 
Mr.  Manager  BUTLER.  That  was  tbe  next 
day. 

The  WinrEss.  Oh  I  Yoa  ace  speaking  of 
the  2l8t7 

Question.  Was  Mooahka])  there  on  the  21st7 

Answer.  No,  sir. 

Question.  I  am  speaking  of  the  21st  7 

Answer.  I  went  down  and  bad  tbe  copy 
made,  and  as  soon  as  the  clerk  made  it  I  cer- 
tified it,  and  then  I  took  it  ap,  and  then  went 
to  the  President's. 

Question.  What  tima  in  the  day  was  it? 
That  is  all  I  desire. 

Answer.  1  suppose  it  must  have  been  be- 
tween one  and  two  o'clock,  perhaps  nearer 
two  than  one. 

Question.  Did  yoa  see  tbe  President  again 
that  day  7 

Anstoer.  Not  after  I  paid  this  visit. 

Question.  Then  after  he  told  you  to  go  and 
take  poaaession  of  the  office  ynu  did  not  see 
tbe  President?  Was  it  Mr.  Wilkeson  or  Mr. 
BoRLEioH  that  you  first  told  about  taking  pos- 
session of  the  office? 

Answer.  Wilkeson. 

Question.  Where  was  that? 

Answer.  I  think  it  was  ia  my  own  office 
first. 

Question.  Abont  bow  long  after  yoa  left  tbe 
President's? 

Answer.  I  am  not  certain  whether  it  was 
before  or  after,  as  Wilkeson  came  there  to 
see  me. 

Questimt.  Yoa  do  not  know  whether  it  was 
before  or  after  that? 

Ansmr.  I  do  not  leeellect  whetiier  it  mm 
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before  I  went  over  to  the  President's  or  after. 
I  think  it  was  bofore,  however. 

Question.  You  told  Mr.  Wilkeson,  he  tells 
*8.  ih»t  you  meant  to  call  on  General  Grant 
for  a  military  force  to  take  possession  of  the 
office? 

Answer.  Yes. 

Question.  Did  yon  mean  that  when  you  told 
it,  or  was  it  merely  rhodomontade? 

Ansvier.  I  suppose  I  did  not  mean  it,  for  it 
Berer  entered  my  head  to  use  force. 

Question.  Yon  did  not  mean  it? 

Answer.  No,  sir. 

Qnettion.  Ft  was  mere  boast,  bragT 

AnttDtr.  Oh,  yes. 

Qttestian.  How  was  thdt  T  Speak  as  lond  U 
you  did  when  yon  b«gan. 

Ansmer.  I  suppose  so. 

Questitn.  Very  welt,  then.  Yo*  saw  Wil- 
keson that  evening  again,  did  yod  not,  at  Wil- 
lard's  Hotel? 

Answer.  I  think  I  saw  him  there  for  a  ft# 
ihofnents. 

Qaestio*.  Did  yon  Again  tell  him  yoa  meant 
to  use  force  to  get  into  the  office  ? 

Atuwer.  That  I  do  not  recollect.  I  slated 
it  to  hini  once  I  know. 

Question.  Can  yoo  not  tell  whether  you 
bragged  to  him  again  that  ereaing? 

Answer.  I  did  not  brag  to  Itim. 

Question.  Did  yon  not  tell  him  at  WiUard's 
that  you  meant  to  use  force  to  get  into  that 
office? 

Answer.  .Either  at  my  office  or  Willard's, 
one  of  the  two. 

Question.  Yon  hate  already  said  yon  told  it 
to  him  nt  yonr  office? 

Answer.  I  do  not  think  I  told  it  to  him  more 
than  once. 

Question.  6npt>ose  that  he  testifies  that  yon 
told  it  at  Willard's  to  him;  was  tiiat  brag 
then? 

Ansteer.  It  woald  have  been  the  same— jes. 

Question.  Yon  saw  BukLEioH  that  evening? 

Answer.  At  my  own  houM. 

Question.  Did  yoa  tell  him  that  yoo  iheant 
to  use  force? 

Answer.  I  think  the  expression  I  need  to 
him  was  that  if  I  found  my  doors  locked  I  would 
break  them  open. 

Question.  Did  he  not  pnt  the  qQe«t!on  to  you 
in  this  form  substantially :  "  What  will  you  do 
if  Stanton  will  not  go  ont ;"  and  did  yoa  not 
answer,  "  We  will  pnt  him  ont?" 

Answer.  I  dare  say  I  did. 

Question.  Do  you  not  know  yon  did? 

Answer.  I  dare  say  I  did ;  I  am  not  certain. 

Question.  Did  he  liottheti  sa^,  "  Botsnppose 
the  doors  are  barred  ;"  and  did  you  not  then 
say,  "  r  will  batter  them  down,"  or  "We  will 
batter  them  down  ?" 

Answer.  Yes,  sir.' 

^tesNon.  WasduttbrM? 

Answer.  Ko,  sir.  At  Aat  thne  t  felt  as  if 
I  would  open  tlie  doora  if  they  were  locked 
against  me. 

Qmitioii.  Then  you  had  got  over  bragging 
at  that  time,  had  yon? 

Answer.  I  suppose  so. 

QtiesUon.  Do  you  mot  kaoir  whether  yon  had 
or  not? 

Ans^»er.  When  I  had  this  cotltersation  with 
Mr.  B0RLEIOH  I  felt  precisely  as  I  said  to  him. 

Question.  At  that  time  yoa  really  meant  to 
go  in  and  break  down  the  door? 

Answer.  If  it  was  locked,  yes. 

Question.  And  really  meant  to  use  force  ac- 
oor4iiiga8  ym  said  yon  would?  You  meant 
what  you  said,  did  you  not? 

Answer.  I  meant  what  I  said. 

Question.  Do  jfOa  mean  to  sa^  that  Mr, 
BoRLETOB  bu  net  properly  put  before  the  Sen- 
ate what  you  did  say  ? 

Answer.  I  do  not  pretend  to  say  so.  He 
won  Id  recollect  the  conversation  better  than  I. 

Question.  And  whatever  yoo  said  to  him  you 
meant  in  good,  solemn  earn«st7 

Answer.  I  suppose  so. 

Question.  No  rhodomontade  there?  You 
had  got  over  playfulness  with  WilkeBon  about 
iMM*g  M-'Mat  Mttrciy,  iMd  y«u  DMT 


Answer.  Yes;  bocaose  I  hod  got  home  and 
had  time  to  think  the  matter  over. 

Question.  And  having  got  over  the  playful 

Eart  of  11,  and  thinking  the  matter  over,  you 
ad  come  to  the  conclusion  to  use  force ;  and 
having  come  to  that  conclusion,  why  did  you 
not? 

Answer.  Because  I  reflected  that  it  would 
not  answer. 

Question.  Why  not  answer? 

Answer.  It  would  produce  difficult,  and  I 
did  not  Want  to  bring  it  on. 

Question.  What  kind  of  difficulty? 

Answer.  I  supposed  bloodshed. 

Question.  And  what  else  1 

Answer,  Nothing  else. 

Question.  Then  by  difficulty  yon  meaA  blood- 
shed, do  you  asLjl 

Answer.  If  I  hod  used  force  I  8am>oso  I 
would  have  been  resisted  With  force,  and  blood 
might  have  been  shed.    That  is  my  answer. 

Questton.  What  time  did  you  leave  Bohleioh 
or  did  BuBLEiou  leave  ^ou? 

Answer.  It  was  after  night  when  he  came ; 
the  visit  was  a  very  short  one. 

Question.  About  what  time  did  he  leave? 

Answer.  I  do  not  recollect  exactly;  eight 
or  nine  o'clock,  I  suppose. 

Question.  Immediately  after  he  left  did  yon 
go  to  a  masmierade  ball  ? 

Answer.  Yes,  sir. 

Question.  How  late  did  yon  stav? 

Answer.  I  stayed  until  about  tue  time  of— 
I  suppose  it  Wfks  toward  midnight. 

Q-jiestion.  After? 

Answer.  I  cannot  be  positive  of  that.  Ab^tut 
midnight,  I  presume. 

Question.  How  soon  was  it  aft^  BmiLElOH 
left  before  yon  left  for  the  ball? 

Answer.  I  think  it  was  about  nine  o'clock  or 
along  about  half  past  nine  or  somewhere  there. 
It  was  after  BuBLfiOH  left. 

Question.  Did  you  see  anybody  but  your  own 
fiimily  between  toe  time  Bctrleioh  left  and  the 
time  yon  started  for  the  ball? 

Aiiswer.  Yes. 

Question.  Who? 

Answer.  A  little  girl  living  next  door,  who 
was  going  With  my  uaghter  to  the  mascjoetade 
ball. 

Question.  A  young  lady  7 

Answer.  Yee,  sir. 

SMstion.  You  did  not  discuss  this  matter 
her,  I  take  it  ? 
Answer.  I  did  not. 

Question.  Did  you  discuss  it  Willi  anybody 
after  you  left  Busleioh  or  BoRtEiGH  left  you 
until  you  got  to  the  ball  ? 

Ansvoer.  I  did  not.  I  saw  no  person  to  dis- 
cuss it  with. 

rtitm.  And  you  did  not  discuss  it  at  tii« 

Answer.  I  did  not. 

Qitesf^n.  And  a  masquerade  ball — I  do  not 
know,  but  I  pnt  it  interrogatively — is  not  a 
good  place  for  contemplation  of  high  ministe- 
rial official  duties,  is  it? 

Answer.  No ;  it  is  not. 

Question.  Youdid  notoontemplateyouroffi- 
cial  duties  there,  did  you  ? 

Answer.  I  went  thert,  I  say,  to  lake  charge 
of  two  little  girls.     That  was  all. 

Question.  And  to  thrott  off  cafe,  as  we  all 
have  a  right  to  do? 

.iflM»«f.  Mo,  dir ;  I  did  not  go  with  any  such 
purpose.    I  had  promised  them  some  days 
before. 
.    Qu««<ion.  You  went  with  them? 

Answer.  I  went  with  them  to  taki  ehai^of 
them.  I  went  ifi  my  present  dress.  [The  uni- 
form of  a  major  general.] 

Question:  And  wheo  yoli  diM  hotm  yon 
went  to  bed  immediately? 

Anstuf.  I  did. 

Question.  How  early  in  the  morning — how 
long  had  you  been  up  before  this  marshal  came? 

Answer.  I  generally  rise  about  seven,  nnlese 
when  I  go  to  market.     I  get  np  earlier  then. 

Question.  How  early  did  yon  get  op  this 
moraing,  having  been  out  a  little  late  the  night 
btfbtoT 


Answer.  I  got  up  at  seven  o'clodc;  fhntki 
my  usual  hour. 

Question.  Did  the  marshal  come  immedi- 
ately ? 

Answer.  The  marshaj  came  there  about  eight 
o'clock. 

Question.  Before  you  could  get  any  bretdc- 
fast? 

Answer.  Before  I  had  my  breakfiwt. 

Questton.  Did  you  consall  anybody  on  this 
question  between  the  time  of  getting  up  and 
uie  time  the  marshal  came? 

Answer.  I  did  not. 

Question.  Now,  sir,  before  this  the  last  yon 
said  to  anybody  on  this  qnestioB  was  that  yon 
told  BuRLEiOH  in  solemn  earnest  you  were 
eoing  to  nse  force,  and  then,  almost  imme- 
aiately,  yoa  went  to  a  ball :  from  the  ball  yoa 
came  home  and  went  to  bed ;  got  op,  and  saw 
nobody  until  the  marshal  came.  When  did 
yon  change  your  mind  from  this  solemn  de- 
termination to  nse  force,  although  it  might 
bring  on  bloodshed?  . 

Answer.  I  changed  it  after  I  had  made  me 
ef  this  to  BtmLEioB,  undoubtedly. 

Question.  1  know  you  did  after.     When? 

Answer.  I  suppose  very  soon. 

Question.  I  did  not  ask  you  what  yonr  sup- 
position is.  I  asked  yoa  when  you  changed 
yoar  mind. 

Answer.  I  do  not  know. 

Question.  When  do  voa  first  remember  hav- 
ing changed  your  mind? 

Ahswer.  i  do  not  know. 

Question.  What  is  the  first  remembrance 
that  yon  have  of  a  different  purpose? 

Answer.  I  do  not  know.  Yon  are  asking 
now  as  to  a  point  of  titoe. 

Question.  No;  I  am  asking  no  point  of 
time.  Yob  have  now  a  different  purpose  in 
your  mind,  have  yon  not,  from  what  you  told 
Burleigh? 

Answer.  I  have. 

Question.  You  must  htcfi  obtained  that  pur- 
pose some  time.  When  did  you  change  the 
nurpoie?  The  first  time  you  remember  you 
bad  a  different  purpose? 

Answer.  I  certainly  changed  it  before  I  was 
arrested,  and  that  was  at  eight  o'clock  on  the 
morning  of  the  22d. 

Question.  How  do  yon  fix  that  so  certainly? 

Answir.  BecauseontheSJidlhaddetermined 
not  to  do  so. 

Question.  What  time  on  the  S2d  7 

Aniwer.  Before  I  was  arrested,  Undoubtedly. 

Question.  Why  "undoubtedly?" 

Answer.  I  may  have  thienght  it  oi«<er  in  bed 
before  I  got  up. 

QueHwn.  Will  you  swear  thai  you  did,  and 
that  you  changed  your  purpose  then? 

Answer.  I  cannot  tell  the  precise  moment 
when  I  changed  my  purpose. 

Questton.  l>idyoa  not  tell  Mr.  BoRLEioBtbat 
the  reason  why  yoo  dtd  not  carry  out  your 
pnnjose  wa^  the  cause  ef  your  arrest? 

Answer.  I  did  not. 

QiiesHon.  Did  yoil  till  him  anything  to  that 
efltet? 

Answer.  No. 

Question.  Had  you  any  Oonvereation  on  Uiat 
subject  with  him  ? 

Answir.  1  did  not  see  Dr.  Bobleioii  after 
that,  I  do  not  think. 

Question.  Ho  testified  that  witliin  n  week  of 
the  lime  lie  wa^  0(1  the  stand  you  told  him  that 
the  reason  why  yoa  did  not  carry  ont  the 
pnrj^se  which  yoa  had  told  Mm  you  wonld  of 
■sing  forde,  was  Mtat  yon  were  arrested? 

Answer.  He  must  have  misunderstood  me 
then,  beiiliaae  the  arrest  bod  nothing  to-  do 
with  it 

QuUUun.  And  yon  did  not  tell  faim  that? 

.ii»<icer.  I  think  not. 

Quettivn.  Do  you  know  not? 

Answer.  I  willnotsay  I  know  not;  but  I  am 
pretty  certain  T  did  not.    . 

Question.  What  makes  you  certain  you  did 
not  tell  him  so? 

A'nswer.  Bccnose  I  had  made  up  my  mind 
not  to  use  force  nt  all. 

tkiiWW*.  Wete  you  B«t  Mhed  bflhe  board 
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/>f  Managers,  on  the  18th  of  March,  after  haT- 
ng  heard  B>'blekir's  testimony  read,  whether 
it  was  not  true,  and  did  you  not  say  it  was  all 
true? 

_  Answer.  Yea,  sir ;  I  did.  I  said  that  both 
his  and  Wilkeson's  was  true,  because  what 
they  testified  to  I  said  I  had  no  doobt  was  the 
fact. 

Quettum.  Kow,  why  do  yon  say  Buri.sioh's 
testimony  is  not  tme  when  be  says  that  yon 
told  bim  that  the  arrest  was  the  cause  of  your 
change? 

Anateer.  That  I  d«  not  think  I  told  him. 

Question.  And  the  only  reason  you  have  for 
thinking  yoa  did  not  tell  him  is  that  yon  think 
you  most  have  oome  to  the  conolnsion  before 
yon  were  arrested  7 

Annter.  I  did ;  certainly. 

Question.  But  yon  cannot  tell  as  when  yon 
did  come  to  that  conclusion  firom  any  act  of 
■emory  of  yoors? 

Ansteer.  Not  the  particular  moment. 

Mr.  MORRILL,  of  Maine.  If  the  parties 
•r*  willing  to  pansA  here,  as  it  is  now  five 
o'clock 

Several  SuflTOBS.  Get  throagh  with  this 
witness. 

Mr.  MORRILL,  of  Maine.  I  would  more 
an  adjournment,  net  oUierwise. 

Mr.  Manager  BUTLER.  WeshallbewMly 
nnder  the  direction  of  the  Senate.  We  have 
DO  objection  on  oar  part. 

The  CHIEF  JUSTICE.  The  Senator  from 
Maine  moves 

Mr.  MOBRILL,  of  Maine.  I  do  not  make 
the  motion  nnless  it  snits  the  convenience  of 
parties. 

Mr.  Manager  BUTLRR.  I  will  go  on.  [To 
the  witnesslj  Now,  then,  General  Thomas, 
when  yon  came  to  the  solemn  conelosion  to 
use  force  after  solemnly  thinking  of  the  matter, 
did  yoa  believe  in  yonr  own  mind  you  were 
carrying  out  the  President's  orders  7 

Anneer.  No  ;  quite  the  reverse. 

Qitestian.  Then  when  you  came  to  that  con- 
clusion yoa  believed  you  were  going  to  do  it 
against  his  orders,  did  you  ? 

Answer.  Not  in  accordance  with  tfaem,  cer- 
tainly. 

Question.  Then,  although  von  had  told  hiik 
the  day  before  that  you  wonld  obey  his  orders, 
you  came  to  a  deterwinatioB  to  ao  quite  the 
reverse,  did  yon? 

Mr.  STANBERT.    H«  hits  not  said  that. 

Mr.  Manager  BOTLEB.  I  am  asking  him 
if  he  did. 

The  WiTKBM.    Repeat  that  question. 

By  Mr.  Manager  BttlBr: 

Question.  You  say  that  you  came  to  the  sol- 
emn determination  to  use  force,  and  yon  meant 
to  do  it,  quite  in  reverse  of  the  President's 
orders? 

Answer.  I  said  no  such  thin|^ 

Question.  Hear  the  question.  The  day  be- 
fore when  you  received  your  appointment  you 
told  bim  you  would  obey  his  orders  ? 

Answer.  1  did. 

<iituti«n.  The  first  act  that  you  eame  to  a 
solemn  conclusion  about  was  that  you  pro- 
poMd  to  act  the  very  revene  of  his  orders? 

Answer.  I  did  not  say  that  was  in  reverse  of 
his  orders.  I  said  that  was  my  idea  (  if  I  was 
Nsisted  I  oould  rediet  in  turn. 

Question.  Did  yen  mean  to  do  that  act  in 
obedience  to  the  President's  orders  or  against 
them? 

Anstoer.  Not  in  obedience  to  the  Pre«i4ent'  s 
orders,  for  he  gave  me  no  orders. 

QueitHon.  Yon  mean  to  say  th$kt  you  had 
come  to  a  solemn  resolution  on  your  own  re- 
sponsibility to  initiate  bloodshed? 

Answer.  I  said  that  I  would,  if  I  found  the 
doora  locked,  break  them  down,  and  I  after- 
ward said  that  when  I  came  to  think  of  the 
matter  I  found  that  a  difficulty  might  occnr, 
and  I  would  not  be  the  means  of  bringing 
abont  bloodshed.    That  is  what  I  say. 

Question,  Did  you  think  you  were  justified 
In  doii»  what  you  came  *o  the  conelosisn  to 
d*  by  m  President's  order? 
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Answer.  I  would  have  been  justified  as  my 
own  aot. 

Question.  Did  yon  believe  you  were  so  justi- 
fied by  the  President's  order? 

Answer.  No;  not  by  the  President's  order — 
by  the  appointment  which  he  gave  me,  yes. 

Question.  The  appointment  be  gave  you? 

Answer.  I  had  a  right  then  to  go  and  take 
possession  of  that  office. 

Question.  By  force? 

Answer.  In  any  way  I  pleased. 

Question.  Atyourpleagai«,byforce.  Now, 
did  you  ev«rask  the  Presidoat what  you  should 
dot 

Answer.  I  did  not. 

Question.  Did  yon  not  ever  suggest  to  him 
that  Stanton  would  resist? 

Answer.  I  reported  to  Um  from  dav  to  day 
that  every  time  I  asked  him  ha  refused. 

Question.  Anything  but  the  refusal? 

Answer.  The  refusal  was  the  only  thing. 

QuKstiem.  Did  you  ever  suggesLto  him  that 
Stanton  would  resist? 

AnuMT.  Besist  by  force  7 

Question.  Yes,  sir. 

Answer.  No ;  I  said  he  refused. 

QueMan.  Did  you  not  understand  in  yonr 
own  mind  that  he  would  so  resist? 

Answer.  I  did  not  know  what  means  he 
would  take. 

Question.  I  did  not  ask  what  you  knew. 
Did  you  not  in  your  own  mind  believe  he 
would  reaiat? 

Answer.  Yes. 

Question.  Had  yon  aay  do^t  of  itf 

Amtter.  I  bad  not. 

QuetHon.  Did  you  not  know  that,  if  yon  got 
in  at  all,  yon  must  get  in  by  force  7 

Answer.  Yes. 

QmeiHon.  Did  yon  ever  report  to  the  Presi- 
dent, yonr  superior,  that  you  came  to  the  con- 
clusion that  you  could  not  get  in,  if  you  got  in 
at  all,  except  b^  force? 

Answer.  1  said  no  saoh  thic^  to  htm. 

QunHon.  Why  did  you  not  report  to  him  the 
conclusion  yon  came  to  7 

Ansmer,  I  did  not  think  it  necessary  at  all. 

Question.  You  i^orted  to  him  every  time 
Stanton  refused? 

Answer.  Yes. 

Question.  But  yon  did  not  think  it  neoeuary 
to  report  to  him  that  you  could  not  get  the 
oSce  without  resistance  ? 

Answer.  No. 

Question.  And  you  never  ashed  his  advice 
what  yon  should  do  ? 
-  ^natwr.  No. 

Question.  Nor  for  his  command  7 

Answer.  No. 

Question.  Nor  afdera  in  any  way  ? 

Answer.  No.  He  merely  told  me  to  go  on 
and  ti^e  poBsession  of  the  office,  without 
stating  how  I  was  to  do  it. 

Question.  And  how  many  times  over  did 
he  keep  tailing  yon  thai,  as  yon  repoited  to 
him? 

Answer.  I  think  I  had  three  interviews  witii 
Mr.  Stanton. 

Question.  One  Friday? 

Answer.  OneSaturdiqr,oneMaBdey,andoite 
Tuesday;  I  think  four.  Saturday  vas  the 
time  1  ntade  the  demand. 

Question.  Each  time  when  you  made  the 
demand  on  Mr.  Stanton  he  refused? 

Answer.  Yes,  sir. 

Question.  Each  time  yoa  reported  it  to  the 
President? 

Answer.  Yes,  sir. 

Question.  During  all  the  time  yon  were  oei> 
tain  he  would  not  give  up  except  by  force  7_ 

Answer.  I  was  certain  be  would  not  give 
up ;  he  wa«  going  to  keep  it. 

Question.  And,  thinking  it  important  to  re- 
pert  each  time  his  refusal,  you  never  asked  the 
President  how  you  should  get  poaiession  of 
the  office? 

Answer.  I  never  did. 

Question.  Nor  never  suggested  to  him  that 
3Km  oould  not  get  it  except  by  force  7 

Answtft  I  sngyeated  to  him  that  the  true 


plan  would  be,  in  order  to  get  possession  of  the 
papers,  te  call -upon  Greneral  Grant 

Question.  Leave  the  papers — the  office  I  aaa 
talking  about? 

Answer.  The  papers  are  the  thing.  You 
cannot  carry  on  an  office  unless  you  have  what 
is  inside  of  it. 

Question.  I  did  not  ask  how  you  can  carry 
on  an  office.  I  ask  if  you  ever  reported  to  him 
anything  more  than  Mr.  Stanton's  refusal? 

Answer.  I  never  did. 

Question.  Yon  never  asked  bow  you  were 
to  get  possession  of  the  building? 

Answer,  No. 

Question.  Now,  let  me  come  to  the  matte* 
of  papers.  Did  yon  afterward  hit  upon  a 
scheme  by  which  yon  might  get  possession  of 
the  papers  withont  getting  possession  of  the 
building  7 

Answer.  Yes,  sir. 

Question.  And  that  was  by  getting  an  order 
of  Greneral  Grant? 

Answer.  Yea 

Mr.  EVARTS.  He  has  not  stated  what  it 
waa. 

By  Mr.  Manager  Butler: 

Question.  Did  yon  write  such  an  order? 

Answer.  I  wrote  the  draft  of  a  letter;  ycai 
and  gave  it  to  the  President, 

Question.  Did  you  sig^  it? 

Answer.  I  signed  it. 

Question.  And  left  it  with  the  Preudent  for 
his 

Answer.  For  his  conrideration. 

Qiustion.  When  was  that? 

Answer.  The  letter  is  dated  the  lOth  oi 
March. 

Question.  That  was  the  morning  after  yoa 
told  Earsner  you  were  going  to  kick  bim  out  7 

Answer.  That  was  the  morning  after. 

Qnsstion.  And  you  carried  that  letter? 

Answer.  I  bad  spoken  lo  the  President  be* 
fore  about  that  matter. 

Question.  You  did  not  think  any  bloodshed 
would  come  of  that  letter? 

Answer,  None  at  all. 

Question.  Andtlielettw«»st«  be  issued  as 
your  order? 

Answer.  Yes. 

Question.  And  before  von  issued  that  orderv 
took  that  away  to  get  hold  of  the  mails  or 
papers,  yon  thought  it  necessary  to  consult  th« 
President? 

AnmMK,  I  gave  tliat  to  him  fit>r  hia  consid- 
eration. 

Question.  Yon  did  think  it  neoeasMy  to 
oonsttlt  the  President,  did  you  not? 

Answer.  I  had  consulted  him  before. 

Queatkn.  Vask^i  before  or  after,  youiMught 
it  necessary? 

Answer,  It  was  merely  carrying  out  that 
consttllation. 

Question,  When  yon  thought  of  getting  poa- 
sesuon  of  the  mails  and  papers  throagh  an 
order  as  Secretary  of  War  you  thought  it  no- 
oessRty  tc  consult  the  Pte$id«nt;  but  you  did 
not  think  any  .bloodshed  would  oome  from 
that,  did  you  7 

Answer,  No,  I  did  not;  it  vas  a  peaaeable 
mode. 

Question.  When  you  were  about  taking  • 
peaceable  mode  in  issuing  your  order  yon  con- 
sulted him?  When  you  had  oome  to  the  con- 
clusion to  run  the  risk  of  bloodshed  you  did 
not  Aoaault  bim.7    Is  that  so  7_ 

Answer.  I  did  not  consult  him. 

Question.  Did  the  President  ever  give  at  any 
of  these  times  any  other  Musver  than  "  Go  oa, 
and  get  possession?" 

Answer.  No ;  not  in  reiference  to  the  office. 

QuetHon,  Did  he  ever  chide  yon  in  any  way 
for  any  means  that  you  were  employing  ? 

Answer.  Never.  • 

Question.  Did  he  ever  find  &ttlt  that  yop 
were  doing  it  dtftereMiy  bom  what  yon  ought 
to  do? 

ATtswer.  No. 

Question.  Did  he  ever  remark  to  you  in 
any  way  abont  declaiations  of  fbrce  until  after 
these  impeachment  ptoeeadiags  began? 
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Atutoer.  No. 

Question.  They  were  published  and  noto- 
rious, were  they  net  7  Have  you  acted  as  Sec- 
retary of  War  ad  interim  since? 

Answer.  I  have  given  no  order  whatever. 

Question.  That  may  not  be  all  the  action  of 
a  Secretary  of  War  ad  interim.  Have  yoa 
acted  as  Secretary  of  War  ad  interim  t 

Answer.  I  have,  in  other  respects^ 

Question.  What  other  respects? 

Ansu>er.  I  have  attended  the  councils. 

Quesiion.  Cabinet  meetings,  yoa  mean? 

ATtswer.  Cabinet  meeUngs. 

Question.  Have  you  been  recognised  as  Sec- 
retary of  War  ad  interim  f 

Answer.  I  have  been. 

Question.  Continually? 

Answer.  Continually. 

Question.  By  the  President  and  the  other 
members  of  the  Cabinet? 

Answer.  Yes,  sir. 

Quesiion.  Down  to  the  present  hour? 

Answer.  Down  to  the  present  hour. 

Question.  All  your  action  as  Secretary  of 
War  ad  interim  has  been  confined,  has  it  not, 
to  attending  Cabinet  meetings? 

Answer.  It  has.  I  have  given  no  order 
whatever. 

Question.  Have  yon  given  any  advice  to  the 
President?  Yon  being  one  of  his  constitu- 
tional advisers,  have  yon  given  him  advice  as 
to  the  duties  of  his  ofBce,  or  the  duties  of 
yours  7 

Answer.  The  ordinaiy  conversation  that 
takes  place  at  meetings  of  that  kind.  I  do  not 
know  that  I  gave  him  any  particular  advice. 

Question.  Did  he  ever  call  ^ou  in? 

^nsw«r.  He  has  asked  me  if  I  had  any  bosi- 
ness  to  lay  before  him  several  times. 

Question.  Yon  never  had  any? 

Answer.  I  never  had  any  except  the  case  of 
the  note  I  proposed  sending  to  General  Grant 

Question.  I  want  to  inquire  a  little  further 
about  that.  He  did  not  agree  to  send  that 
notice,  did  he  ? 

Answer.  When  I  first  spoke  to  him  about  it 
I  told  him  what  the  mode  of  getting  possession 
of  the  papers  was,  to  write  a  note  to  General 
Grant  to  issue  an  order  catling  upon  the  heads 
of  bareaus,  as  they  were  militanrmen,  to  send 
to  me  communications  designed  either  for  the 
President  or  the  Secretary  of  War.  That  was 
one  mode. 

Question.  What  was  the  other  mode  you 
suggested? 

AnsMer.  The  other  mode  would  be  to  reqnire 
the  mails  to  be  delivered  irom  tiie  dty  post 
office. 

Queriion.  And  he  told  yon  to  draw  the  order? 

Answer.  No ;  he  did  not. 

QuesHom.  Bat  yon  did? 

Answer.  I  did  it  of  myself,  after  having  this 
talk? 

Questicfn.  Did  he  agree  to  that  suggestion 
of  yours? 

Answer.  He  sud  he  would  take  it  and  pat 
it  on  bis  own  desk.    He  would  think  about  it. 

Question.  When  was  that? 

Answer.  On  the  lOlh. 

QuaHon.  Has  it  been  lying  there  ever  sinoe 
•8  &r  as  you  know? 

Answer.  It  has  been. 

Question.  He  has  been  considering  ever 
sinoe  on  that  suhjeot? 

Answer.  I  do  not  know  what  he  lias  been 
doing. 

Qvastion.  Hasheeverspokea  toyouor  you 
to  him  about  that  order  since  ? 

Answer,  Yes. 

QuetlUm.  When? 

Answ«r.  I  may  have  mentioned  it  one  day 
at  the  oonnoil,  and  lie  said  we  had  bettor  let 
the  matter  rest  until  after  Ae  impeachment. 
I  think  that  was  iL 

Question.  Until  after  tii«  impetwshraent  trial 
was  over?  So  it  is  resting  there  awaiting  this 
trial,  as  you  understand? 

Answer.  Ye^  sir. 

Questiim.  Not  to  be  brooght  up  till  then  ? 

Answtr.  I  so  vndentaad. 


Question.  With  the  exception  of  that,  attend- 
ing those  meetings  has  been  your  entire  busi- 
ness as  Secretary  ad  interim  t 

Answer.  Yes,  sir. 

Question.  Now,  has  he  ever  asked  you  to 
know  where  the  troops  were  about  Wash- 
ington 7 

Answer.  He  never  did. 

Question.  Or  whether  there  had  been  uiy 
changes  of  troops? 

Answer.  He  never  did. 

Quesiion.  You  tell  us  yon  attended  a  mas- 
querade ball  that  night.  Did  you  keep  the 
President  advised  of  where  you  were  ? 

Ansroer.  I  did  not. 

Question.  Did  yon  tiell  Colonel  Moore  where 
you  were? 

Answer.  I  did  not 

Question.  Did  yon  tell  him  iriiere  you  were 
going? 

Answer.  I  think  not — no. 

Question.  .You  are  pretty  sure  about  that? 

Answer.  He  might  have  known  I  was  going 
to  the  masquerade  balL  I  had  procured  tickets 
for  my  children  some  days  before. 

Quesiion.  Did  the  President  in  any  of  these 
interviews  with  yoa,  his  Cabinet  counselor, 
his  constitutional  adviser,  ever  si^jgest  to  you 
that  he  had  not  removed  Mr.  Stanton  ? 

Answer.  J^evet.  He  always  said  that  Mr. 
Stanton  was  oat  of  office ;  be  took  that  ground 
at  once? 

Question.  Were  yon  not  somewhat  surprised 
when  you  heard  Mr.  Curtis  say  here  yesterday 
that  he  was  not  removed? 

Answer.  I  do  not  know  anythinc  about  that 

Quesiion.  Did  he  ever  tell  yoa  tLat  yoa  were 
not  appointed? 

Ansu>er.  No. 

Question.  Have  yon  not  always  known  you 
were  appointed  7 

Answer.  Yes. 

Question.  Has  he  not  over  and  over  again 
told  you  you  were  appointed  7 

Answer.  No ;  not  over  and  over  M|ain. 

Question.  But  two  or  three  times? 

Answer.  I  do  not  know  that  it  has  come  up 
at  all.  He  may  have  done  it  two  or  three 
times. 

Question.  He  never  suggested  to  yoa  from 
the  day  he  gave  yon  tiiat  paper,  when  he  was 

faing  to  support  the  Constitution  and  the  laws, 
own  to  to-day,  he  never  intimated  to  yon  that 
you  were  not  appointed  r^ularly  as  Secretary 
of  War,  did  he  7 

Artswer.  No. 

Question.  And  that  he  had  not  tppointed 
yon. 

Answer.  No. 

Question.  Nor  none  of  the  Cabinet,  his  oon- 
stitutional  advisers  say,  "You  are  not  ap- 
pointed, General ;  you  are  only  here  by  suffer- 
ance?" None  of  them  ever  said  that,  did 
they? 

Answtr.  None  of  them  ever  said  that  to  roe. 

Question.  Tell  us,  if;fon  can,  what  you  meant 
when  yon  told  the  President  yoa  were  going  to 
uphold  the  Constitution  and  the  laws? 

Answer.  Why,  to  be  governed  by  the  Con- 
stitution Mid  the  laws  made  in  pnrsnance 
tiiereof,  of  course. 

Question.  Yoa  were  going  to  be  governed  by 
the  Constitution  and  the  laws  made  in  pursu- 
ance thereof.  Did  you  include  in  that  the 
teuure-of-office  bill  7 

Answer.-  Yes,  sir ;  so  far  as  it  apfilied  to  me. 

Question.  You  were  going  to'  uphold  the 
Constitution  and  that  particular  law;  you  had 
that  in  your  mind  at  the  time,  had  you  not? 

Answer.  Notpaiticalarly  in  my  mind  at  the 
time. 

Question.  Yon  did  not  make  any  exception 
of  that? 

Answer.  No ;  I  made  no  exception ;  you 
have  got  my  language. 

_  Question.  Has  not  the  President  given  you 
directions  about  other  things  than  taking  pos- 
session of  the  War  Office? 

Answer.  He  has  told  me  on  several  oeoa- 
sions  what  he  wanted.    He  wanted  to  get  seme 


nominations  sent  up  here.    They  were  on  the 
Secretary's  table,  on  Mr.  Stanton's  table. 

Question.     And  he  could  not  get  them? 

Answer.  He  did  not  get  them. 

Question.  Well,  he  could  not? 

Answer.  I  do  not  say  that 

Question.  What  did  he  tell  you,  whether  he 
could  or  could  not  get  them  7 

Answer.  I  do  not  know  whether  he  could  or 
could  not    I  could  not  get  them. 

Question.  And  he  could  not  as  far  as  yon 
know? 

Answer.  I  do  not  know  that  he  could  not 

Quesiion.  And  he  complained  to  yon  ? 

Answer.  He  did  not  complain  to  me,  bat  he 
said  that  cases  were  lying  over,  and  some  of 
them  military  cases,  that  ought  to  be  disposed 
of.  I  mentioned  it  to  Mr.  Stanton  twice  tlial 
the  President  wanted  those  nominations  and 
he  said  he  would  see  to  it  This  was  while  I 
was  acting  as  Adjutant  General,  not  as  Secre- 
tary of  War. 

By  Mr.  Stanbbkt: 

Question.  Did  he  send  them  to  the  Presi- 
dent? 

Answer.  He  did  not,  to  my  knowledge. 

By  Mr.  Manager  Bctleb  : 

Question.  Now,  at  any  other  of  these  times, 
when  he  has  given  you  directions,  has  he  ever 
told  yon  he  was  going  to  uphold  the  Constitu- 
tion and  the  laws? 

Anstoer.  No ;  I  think  not 

Question.  Did  he  ever  tell  yoa  he  was  going 
to  uphold  the  Constitution  and  the  laws? 

Answer.  That  is  the  only  time  that  conver- 
sation occurred  between  us. 

Question.  Can  you  give  any  reason  why  both 
of  you  should  come  to  the  conclusion  that  the 
Constitution  and  the  laws  wanted  upholding 
about  that  time? 

Answer.  No. 

Question.  What  had  happened  to  the  Con- 
stitution and  the  laws,  or  was  about  to  hap- 
pen, that  required  you  both  to  uphold  them? 

Answer.  1  do  not  know  that  anything  was 
about  to  happen! 

Question.  Well,  what  had  happened? 

Answer.  Nothing  had  happened. 

Question.  Why  did  he  so  solemnly  tell  yon 
there,  upon  this  occarion,  that  he  was  g^oiog  to 
uphold  the  Constitution  and  laws,  and  why  did 

?'ou  say,  '^I  will  uphold  the  Constitotion  and 
aws?" 

Answer.  Why,  it  was  the  most  natural  tiling 
in  the  world.     He  made  the  remark  to  me. 

Question.  Now,  about  Mr.  Earsner,  and  I 
will  not  trouble  yon  much  further.  Were  vou 
examined  before  the  Managers  about  Mr. 
Karsner's  testimony? 

Ansieer,  It  was  read  to  me  there. 

Question.  As  taken  down  irom  his  lips  ? 

Answ^.  I  suppose  so. 

Question.  Was  it  not  substantially  almost 
exactly  as  he  gave  it  her«? 

Answer.  I  £>  not  know  how  he  gave  it  b«re 
exactly. 

Question.  Did  not  you  hear  him  7 

Answer.  There  was  one  point  in  it  I  did  not 
agree  to. 

Question.  Did  you  hear  him  give  it  here  ? 

Answer.  Partially.  I  eonld  not  hear  all 
where  I  was  sitting. 

Question.  As  it  was  read  over  to  you  there, 
were  you  not  asked  in  Karsner's  presence  if 
there  was  anything  that  he  said  that  was  not 
true? 

Answer.  That  question  was  asked  me  and  I 
answered  yes. 

Question.  What  did  you  say  it  Was  he  said 
tiiat  was  not  true  7 

Answer.  I  think  he  testified  here 

Question.  No;  there? 

Answer.  I  do  not  know  there.  I  am  speak- 
ing now  of  a  portion  of  the  testimony  here. 

Question.  You  told  me  you  did  not  hear  here, 
and  thersfbre  I  confine  my  question  to  what 
occurred  before  the  Managers.  Keep  yoar 
mind,  if  you  can,  to  the  time  when  you  were 
before  the  Managers.  Did  you  not  sit  down 
before  the  Managers  and  there  have  Mr.  Kara- 
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ner's  testimony  read  over  to  yon  in  his  pres- 
ence? 

Aiuwer.  It  was  read  over,  but  not  at  my 
instance  at  all.  It  was  read  to  me,  and  I  was 
asked  if  it  was  correct,  and  I  said  "Yes." 

Question.  You  were  asked  if  it  were  correct 
and  you  said  "Yes."  Did  yon  object  that  any 
single  word  was  not  correct? 

Answer.  I  did  not  object  to  any  word.  I 
objected  to  hia  manner. 

Quegiitm.  How  could  yon  see  bis  manner  on 
paper? 

Anaieer.  Yoaaakedbimtogetnpandshowit. 

Question.  Tben,  after  you  got  there,  when 
that  was  read  over  to  yon,  did  yon  say,  "  I  did 
not  say  'kicking;'  Earsner  sfiid  'kicking'  to 
me."    Did  yon  say  that? 

Anstcer.  No ;  I  did  not. 

Question.  Then  did  von  not  say,  when  asked 
for  any  explanation,  that  it  was  playful ;  was 
not  that  the  only  explanation  yon  gave? 

Answer.  I  said  it  was  playful  on  my  part. 

Question.  Was  not  that  the  only  explanation 
yon  gave  before  the  Managers? 

Answer.  I  do  not  recollect ;  I  suppose  it  was, 
though. 

Question.  Was  not  Mr.  Karsner  then  called 
up  and  asked  whether  it  appeared  playful  to 
him? 

Answer.  Yes ;  he  was. 

Question.  And  did  not  he  testify  to  you  that 
it  was  not  playful  at  all,  but  that  you  seemed 
to  be  very  earnest? 

Aftswer.  Yes ;  he  did. 

Question.  And  did  he  not  illustrate  your 
earnestness  by  the  way  you  brought  yourself 
down? 

Answer.  That  is  one  point  where  I  sayiie 
was  mistaken.  He  applied  that  to  the  time  I 
said  we  would  kick  him  out.  He  applied  it  to 
that,  which  was  not  the  case.  It  was  the  third 
time  he  asked  me  tostandfirm;  then  I  straight- 
ened myself  up  in  that  way. 

Question.  And  you  think  he  appUed  it  to  the 
time  yon  were  to  kick  him  out? 

Answer.  Yes,  sir. 

Question.  Did  yon  object  then  that  ^on  your- 
self did  not  nse  the  words  "  Kick  him  out?" 

Answer.  No ;  I  did  not.  I  SMd  it  was  in 
answer  to  a  question  from  him.  I  have  had 
Ume  to  think  that  matter  over  after  I  was  called 
up  there,  and  I  have  gone  over  the  whole  in 
my  own  mind  after  I  got  home. 

Question.  That  was  the  IStb  of  Mareh  yon 
were  asked  before  us,  was  it  not? 

Mr.  E7ARTS.  Allow  me  to  ask  if  yon  will 
allow  us  to  have  a  copy  of  the  testimony  to 
wUek  yon  are  now  referring — Mr.  Elarsner's 
testimony  before  the  Managers. 

Mr.  Manager  BUTLEIt.  With  great  pleas- 
ore.  I  gave  it  to  Mr.  Stanbery  when  llr. 
Blarsner  was  here. 

Mr.  SHBBMAN.  I  was  about  to  make  a 
motion  to  a^onra. 

Mr.  Manager  BUTLER.  lamabontthrough. 
I  w91  be  through  in  a  minute.  [To  the  wit- 
ness.] Upon  your  reinstatement  in  office  as 
adjutant  genertu  did  you  address  the  clerks  ? 

Answer.  1  did  make  a  short  address  to  each 
■eedon  of  them.  I  sent  for  the  officers  in 
charge  and  told  them  I  would  like  to  see  the 
clerks. 

Question.  Was  that  within  three  days  of  the 
time  yon  were  appointed  Secretary  of  War  ad 

Answer.  It  was  between  the  time  I  was  re- 
instated as  adjutant  general  and  the  time  I 
was  appointed  Secretary  of  War;  I  do  not 
recollect  what  particular  day. 

Mr.  Manager  BUTLER,  (to  the  counsel  for 
the  respondent.)  The  witness  is  yours,  gentle- 


Mr.  STANBERY.  We  will  a<k  some  ques- 
tions. 

Mr.  HENDERSON.  Mr.  President,  I  move 
that  the  Senate  sitting  as  a  court  do  now  ad- 
journ. 

The  motion  was  agreed  to;  and  the  Sen- 
ate sitting  for  the  trial  of  the  impeacbmeat 


Satpbdat,  April  11,  18C8. 

The  Chief  Justice  of  the  United  States  en- 
tered the  Senate  Chamber  at  twelve  o'clock 
and  five  minutes  p.  m.,  and  took  the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sei:geant-at-Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  appeared 
and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  ap- 
peared and  took  their  seats. 

The  presence  of  the  House  of  Representa- 
tives was  next  announced,  and  the  members 
of  the  House,  as  in  Committee  of  the  Whole, 
headed  bv  Mr.  E.  B.  Wasubciike,  the  chair- 
man of  tnat  committee,  and  accompanied  by 
the  Speaker  and  Clerk,  entered  the  Senate 
Chamoer  and  were  conducted  to  the  scats  pro- 
vided for  them. 

The  CHIEF  JUSTICE.  The  Secretanr  will 
read  the  minutes  of  the  last  day's  proceedings. 

The  Secretary  read  the  Journal  of  yester- 
day's proceedings  of  the  Senate  sitting  for  the 
trial  of  the  impeachment. 

The  CHIEF  JUSTICE.  Gentlemen  of 
counsel  for  the  President,  you  will  proceed 
with  your  evidence. 

Mr.  Manager  BINGHAM.  Mr.  President, 
before  the  counsel  for  the  accused  proceed, 
I  desire  to  say  that  the  Managers  wish  to  move 
the  Senate  for  such  change  otrule  twenty-one 
of  the  proceedings  in  this  trial  as  will  allow  the 
Managers  and  the  counsel  for  the  President  to 
be  heard  on  the  final  ar^ment,  subject  to  the 
provision  of  the  rule  as  it  stands  that  the  argu- 
ment shall  be  opened  and  closed  by  the  Man- 
agers on  the  part  of  the  House. 

Mr.  SHERMAN.  I  should  like  to  have  the 
proposition  repeated.  I  conld  not  hear  it  dis- 
tincUy. 

The  CHIEF  JUSTICE.  The  honorable 
Manager  will  please  reduce  his  proposition  to 
writing. 

Mr.  jUanager  BINGHAM.  I  will.  [After 
writing  the  proposiUon.]  Mr.  President,  I 
desire  to  read  the  motion  as  reduced  to  writing. 

Mr.  CONKLING.  I  beg  to  state  that  the 
voice  of  the  Manager  is  entirely  inaudible 
here. 

Mr.  Manager  BINGHAM.  '  *  The  Managers 
move  the  Senate  to  so  amend  rule  twenty-one 
as  to  allow  such  of  the  Managers  as  desire  to  be 
heard,  and  also  such  of  the  counsel  for  the  Presi- 
dent as  desire  to  be  heard,  to  speak  on  the  final 
argument,  sulyect  to  the  provision  of  the  rule 
that  the  final  aivnment  shall  be  opened  and 
closed  by  the  Managers  on  the  part  of  the 
House." 

The  CHIEF  JUSTICE.  Senators,  it  is 
moved  by  the  Managers  on  the  part  of  the 
House  of  Bepresentahves,  that  the  twenty-first 
rule  be  so  modified  as  to  allow  as  many  on  the 
part  of  the  Managers  and  as  many  on  the  part 
of  the  counsel  for  the  President  to  be  heard 
as  may  see  fit  to  address  the  Senate  in  the  final 
aiKument. 

Mr.  FOMEROY.  Mr.  President,  as  that  is 
in  the  nature  of  a  resolution,  under  our  gen- 
eral rule  it  should  lie  over  one  day  for  consid- 
eration. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
was  about  to  observe  that  the  proposition  re- 
quired some  answer  on  the  part  of  the  Senate, 
and  that  it  would  be  proper  for  some  Senator 
to  make  a  motion  in  respect  to  it 

Mr.  BUCKALEW.  I  move  that  the  reso- 
lution be  laid  over  for  consideration  until 
to-morrow. 

The  CHIEF  JUSTICE.  It  goes  over,  of 
course,  if  there  be  objection. 

Mr.  EDMUNDS.  I  would  inquire  of  the 
Chair  whether  the  twenty-first  rule  does  not 
now  provide  by  its  terms  that  this  privilege 
may  be  extended  to  the  Managers  and  the 
counsel  if  the  Senate  so  order ;  and  I  would 
therefore  inquire  whether  any  amendment  of 
the  rule  be  necessary  if  the  Senate  should 
desire  to  extendJhat  privilege  ? 

The  CHIEF  JUSTICE.  Certainly  not  It 
is  competent  for  any  Senator  to  move  such  an 


order ;  but  the  Chair  hos  yet  heard  no  motion 
to  tiiat  effect 

Mr.  FBELINGHUYSEN.  Mr.  President, 
I  make  the  motion  that  the  order  be  adopted. 
It  of  course  is  not  necessary  that  it  should  lie 
over,  as  it  is  provided  for  in  the  rule  that  this 
order  m^  be  adopted. 

Mr.  POMEROY.  I  have  no  ol^ection  to 
taking  the  vote  now,  if  it  is  desired.  I  do  not 
care  to  havo  it  lie  over  to  another  day. 

The  CHIEF  JUSTICE.  The  Senator  from 
New  Jersey  will  please  reduce  his  order  to 
writing. 

Mr.  SHERMAN.  If  it  is  in  order,  I  wiU 
move  that  the  twenty-first  rule  be  relaxed  so 
as  to  allow  three  persons  on  each  side  to  speak 
under  the  rule,  instead  of  two. 

The  CHIEF  JUSTICE.  That  motion  wiU 
be  in  order  as  an  amendment  to  the  order  pro- 
posed by  the  Senator  from  Now  Jersey. 

Mr.  SHERMAN.  I  withdraw  it  for  the  pres- 
ent to  allow  the  vote  to  be  taken  on  that. 

The  order  proposed  by  Mr.  FBELiKOHUYSEif 
having  been  reduced  to  writing  and  sent  to  the 
desk — 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order  proposed  by  the  Senator  from 
New  Jersey. 

The  Secretary  read  as  fellows: 

Ordertd,  That  u  many  of  theHanacerS  and  of  the 
ooanaol  for  the  respondeat  bo  permitted  to  spoak  on 
the  final  arirumont  as  shall  choose  to  do  so. 

The  CHIEF  JUSTICE.  That  order  wiU  be 
considered  now  unless  objected  to. 

Mr.  HOWARD.  Mr.  President,  I  hope  that 
order  will  be  laid  over  until  the  next  day's 
session. 

The  CHIEF  JUSTICE.  If  objected  to,  it 
will  lie  over. 

Mr.  HOWARD.    I  object 

Mr.  TRUMBULL.  An  objection  does  nor 
carry  it  over,  does  it? 

The  CHIEF  JUSTICE.  The  Chair  thinks 
it  does. 

Mr.  TRUMBULL.  It  does  not  change  the 
rule.  The  rule  provides  for  this  very  thing 
being  done,  if  the  Senate  choose  to  allow  it 

Mr.  CONKLING.  Mr.  President,  mav  I 
inquire  under  what  rule  of  the  Senate  thus 
organized  it  is  that  this  motion  lies  over  upon 
the  objection  of  a  single  Senator? 

The  CHIEF  JUSTICE.  The  Chief  Jnstio* 
in  conducting  the  business  of  the  court  adopU 
for  bis  general  guidance  the  rules  of  the  Senate 
sitting  in  legismtive  session  as  far  as  theyare 
applicable.    That  is  thegronnd  of  his  decision. 

Mr.  CONKLING.  The  reason  for  my  in- 
quiry was  this :  the  very  rule  we  are  discuss- 
ing provides  tiiat  a  certain  thing  shall  happen 
"unless  otherwise  ordered ;"  and  I  supposed 
that  a  motion  otherwise  to  order  was  always 
in  order. 

The  CHIEF  JUSTICE.  It  is  competent 
for  the  Senator  from  New  York  to  appeal  from 
the  decision  of  the  Chief  Justice. 

Mr.  CONKLING.  Oh,  no,  sir;  I  merely 
made  the  point  by  way  of  suggestion  to  the 
Chair. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  ap- 
peal to  the  honorable  member  from  Michigan 
to  withdraw 

The  CHIEF  JUSTICE.  No  debate  is  in 
order. 

Mr.  JOHNSON.  I  am  not  about  to  debate 
it,  sir.  If  they  are  to  have  an  opportunity  of 
addressing  the  Senate  they  ought  at  once  td 
know  it  on  both  mdes. 

The  CHIEF  JUSTICE.  Gentlemen  of 
counsel  for  the  President,  yon  will  please  to 
proceed  with  the  defense. 

LoBENZo  Thomas — examination  continued. 

Mr.  STANBERY.  Genwal  Thomas  wishes 
to  make  some  explanatory  statements. 

The  Witness.  _  I  wish  to  correct  my  testi- 
mony yesterday  in  one  or  two  particulars.  I 
read  a  letter  signed  by  Mr.  Stanton  addressed 
to  me  on  the  2lst  of  February.  The  date  mis- 
led me ;  I  did  not  receive  a  copy  of  that  letter 
until  the  next  day  after  I  had  made  the  demand 
for  the  office.    The  Secretary  came  in  and 
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handed  me  the  origiaalt  and  my  imprefssion  is 
that  I  noted  on  that  oriKinal  its  receipt  It  wm 
then  handed  to  General  Townsend,  who  made 
the  copy  that  I  read  here,  and  handed  it  to  me. 
I  bad  It  not  until  after  the  demand  on  the  22d 
of  February. 

By  Mr.  Stanbert: 

Queaiion.  Then,  when  you  saw  the  President 
en  the  afternoon  of  the  Slet  you  had  not  yet 
received  that  letter  from  Mr.  Stanton? 

Answer.  I  had  not. 

Quaiion.  You  then  stood  upon  the  interview 
which  you  referred  to  ? 

Antwtr.  1  Old.  The  next  correction  I  want 
to  make  is  that  I  am  made  to  say  here  that  the 
President  told  me  "  to  take  possession  of  the 
office."  His  expression  was  "  take  charge  of 
the  office." 

(iuetUon.  Are  you  certain  that  that  was  his 
expression? 

_  Ansiaer.  Positive.  I  wag  asked  if  I  could 
give  the  date  of  my  brevet  commission.  I  do 
not  know  whether  it  is  important  or  not,  but  I 
have  it  here. 

Question.  What  is  the  date  ? 

Annoer.  The  brevet  of  miqor  genend  13th  of 
March,  1865. 

Question.  Upon  whose  recommendation  was 
that?    Who  first  suggested  it? 

Answer.  Mr.  Stanton  gave  it  to  me. 

Question.  Did  you  ask  him  for  it  or  did  he 
volunteer  it? 

Mr.  Manager  BUTLER.  That  is  not  in  the 
nature  of  correction  or  of  explanation. 

Mr.  STANBERT.  He  could  not  eet  it  yes- 
terday. It  was  an  omitted  fact,  and  he  passed 
it  until  he  could  get  his  commission. 

Mr.  Manager  BUTLER.     Very  good. 

By  Mr.  Staxbert  : 

Question.  How  was  it — asked  for  or  volun- 
tarily tendered? 

Answer.  He  had  more  than  once  said  he 
intended  to  give  it  to  me,  and  on  this  occasion, 
when  I  came  from  some  important  duty,  I  said 
that  the  time  had  arrived  wheni  on^ht  to  have 
this  commisalou.  He  said  "certainly,"  and 
gave  it  to  me  at  once.  I  do  not  think  be  ever 
intended  to  withhold  it. 

There  is  another  point  I  want  to  state.  When 
I  was  before  the  committee,  or  the  honorable 
Managers,  General  Butleii  asked  the  clerk,  I 
think  it  was,  for  the  testimony  of  Dr.  Bubleiqh. 
He  said  he  had  it  not,  that  it  was  at  his  home, 
I  do  not  know  whether  I  said  or  he  said,  "  It 
makes  no  difference."  He  ashed  me  a  num- 
ber of  questioiis  in  reference  to  that.  I  as- 
sented to  them  all.  I  never  heard  that  testi- 
mony read. 

Question.  You  never  heard  Dr.  Burleigh's 
testimony  read? 

^  Answer.  No,  sir ;  nor  do  I  recollect  the  par- 
ticular questions,  except  that  they  were  asked 
ne  and  I  assented.  I  said  that  Dr.  Buiileioh, 
no  doubt,  would  recollect  the  conversation  bet- 
ter than  I. 

By  Mr.  Manager  Butler: 

Question.  OeneralThomas,  how  many  times 
yesterday  did  you  answer  that  the  President 
told  you  each  time  to  "  take  possesaion  of  the 
office?" 

Answer.  I  have  not  read  over  niy  testimony 
pwticttlariy.    I  do  not  know  how  many  times. 

Question.  Was  that  untrue  each  time  you 
widit? 

Answer.  If  I  said  so  it  was.  "Take  charge" 
were  the  words  of  the  President. 

Question.  Have  you  any  memorandum  by 
which  yon  can  correct  that  expression?  If 
80,  produce  it. 

Answer.  I  have  no  memorandum  with  me 
h«re ;  I  do  not  know  that  I  have  any. 

Question.  Have  you  looked  at  one  since  you 
were  on  the  stand  7 

Answer.  I  have  not. 

Question.  How  can  you  tell  b^ter  to-day 
than  you  could  yesterday  7 

Answer.  Because  I  read  that  evidence  as 
recorded. 

Queilion.  Yon  gave  it  yesterday  yonraelf? 

Atunfier.  I  did. 


Question.  And  yoo  conld  know  better  what 
it  was  by  reading  it  than  when  yon  testified 
to  it? 

Ans:wer.  Yes,  sir. 

Question.  And  you  are  sure  the  word  was 
"  charge  "  each  time  ? 

Answer.  "Take  charge  of." 

Question.  And  then  the  three  times  when 
you  reported  to  him  that  Stanton  would  not 
go  out,  refused  to  go  out,  each  time  he  said, 
"  Take  charge  of  the  office?" 

Answer.  He  did. 

Question.  Was  yonr  attention  called  at  the 
time  he  said  that  to  the  difference  between 
taking  "charge"  ofthe  office  and  toking  "pos- 
session" of  it? 

Answer.  My  attention  was  not  called  to  it. 

Question.  How,  then,  do  yon  so  carefully 
make  that  distinction  now  in  your  mind? 

Answer.  Because  I  know  that  that  was- his 
expression.    I  have  thought  the  matter  over. 

Question.  Yon  havo  always  known  that  that 
was  his  expression,  have  you  not? 

Answer.  Yes. 

Queaiion.  And  yon  have  thought  the  matter 
over? 

Answer.  Yes. 

Question.  Well,  then,  how  could  you  make 
such  a  mistake  yesterday? 

Answer.  I  thmk  the  words  were  put  into  my 
mouth;  I  do  not  recollect  distinctly. 

Question.  The  same  as  Earsnerput in  about 
the  "kicking  out?" 

Answer.  Yes. 

Question.  And  you  are  rather  in  the  habit, 
are  you,  when  words  are  put  into  your  mouth, 
of  using  them? 

Answer.  I  am  not  always  in  the  habit. 

Question.  Why  was  yesterday  an  exception  ? 

Answer.  I  do  not  know  why  it  was  an  ex- 
ception. 

Question.  I  want  to  ask  you  another  Ques- 
tion on  another  subject  which  was  omitted 
yesterday? 

Answer.  Certainly. 

Question.  After  yon  and  Karsner  were  sum- 
moned here  as  witnesses,  did  you  go  and  quar- 
rel with  him? 

Answer.  I  had  some  words  with  him  in  the 
room  here  adjoining. 

Question.  Did  you  call  him  a  liar  and  a  per- 
jurer? 

Answer.  I  did. 

Question.  You  called  him  a  liar  and  peijnrer, 
did  you  7 

Answer.  I  think  I  did  both ;  I  certainly  did 
call  him  a  liar. , 

Qtustion.  And  a  perjurer  ? 

Answer.  I  think  it  is  probable  I  did  j  but 
the  "liar,"  I  know. 

Question.  You  knew  that  he  and  you  both 
were  in  the  witness-room  waiting  to  be  called? 

Answer.  I  was  here. 

Question.  And  you  knew  he  was  here  for 
that  purpose  ? 

Answer.  I  presume  I  did ;  yes. 

Qtiestion.  And  while  he  was  there  you  un- 
dertook io  talk  with  him  about  his  testimony? 

ATiswer.  I  stated  to  him  in  the  two  instances ; 
I  will  give  them  to  yon 

Quation.  Just  answer  my  qnestioo,  ur;  I 
have  not  asked  you  what  you  said.  I  only 
ask  you  this  (question,  whether  you  undertook 
to  talk  with  him  about  his  testimony  ? 

Answer.  I  do  not  know  who  introduced  the 
conversation.  It  was  certainly  not  I,  I  do  not 
think,  for  be  was  there  some  time  before  I 
spoke  to  him. 

Qtiestion.  Did  you  speak  first  or  he? 

Answer.  That  I  do  not  recollect. 

Question.  Now,  then,  did  you  tell  him  that 
he  was  a  liar  and  a  pej^urer  at  that  time  ? 

Answer.  I  did  tell  him  he  was  a  liar,  and  I 
may  have  said  he  was  a  perjurer. 

Question,  Did  you  offer  violence  to  him? 

Answer.  I  did  not. 

Question.  Did  yoa>  speak  violently  to  him? 

Answer.  I  did  not,  except  in  that  way. 

Question.  Were  yon  then  in  fall  uniform 
••now? 


Answer.  As  I  am  now. 

Question.  There  is  another  question  I  want 
to  ask  you  which  waa  omitted.^  Do  vou  still 
intend  to  take  charge  or  possession  of  tne  office 
of  Secretary  of  War  7 

Answer.  I  do. 

Question.  Have  you  said  to  any  person  within 
a  few  days,  "  We'll  have  that  fellow,"  meaar 
ing  Stanton,  "  out,  if  it  sinks  the  ship?" 

Answer.  Never. 

Question.  Did  yon  say  so  to  Mr.  Johnson  ? 

Answer.  I  did  not. 

Question.  Anything  to  that  effect? 

Answer.  Not  that  I  have  any  recollection  of. 

Question.  Do  you  know  whether  yon  did  or 
not? 

Answer.  What  Mr,  Johnson  do  yon  meant 

Question.  Mr.  B.  B.  Johnson. 

Answer.  There  wa«  a  Mr.  Johnson  came  to 
see  me  at  my  house  in  reference  to  another 
matter,  and  we  may  have  had  some  conversa- 
tion about  this. 

Question.  When  was  it  that  that  Mr.  John- 
son came  to  your  house  to  see  you  aboni 
another  matter  7 

Answer.  That  I  hardly  recollect. 

Question,  About  how  long  ago? 

Answer.  I  am  trying  to  recollect  now.  Q» 
came  to  me  about  the  business- 


Question.  Never  mind  what  his  hnsineesi 
When  was  It? 

ATiswer.  Bat  I  want  to  call  it  to  mind.  I 
have  a  right  to  do  that,  I  think. 

Question.  But  not  to  state  it? 

Answer.  I  took  no  note  of  the  time,  and  I 
can  hardly  tell.  It  was  recent^,  not  Teiy  long 
ago. 

Question.  Within  two  or  three  days? 

Answer.  No,  sir ;  before  that  time. 

Question.  Within  a  week? 

Answer.  I  think  it  is  m<H«  then  a  wedi. 

Question.  Let  me  give  you  the  date — on  Fri- 
day, a  week  ago  yesterday? 

Answer.  I  cannot  give  the  date.  I  do  not 
know  it. 

Question.  Was  it  longer  than  that? 

Anstoer.  Well,  I  did  not  charge  my  memory 
with  it    It  wae  a  familiar  conversation  we  had. 

Question.  Were  jou  joking  then  ? 

Ajisuer.  Certainlv, 

i^usiion.  Oh,  joking? 

Answer.  Yee. 

Question.  Did  you,  jokingly  or  otherwise, 
say  thee»  words :  "and  we'll  have  Stanton 
out  of  there  if  we  have  to  sink  the  ship?" 

Ansieer;  I  have  no  reoolleetion  of  tiddog 
use  of  that  expression. 

Question.  Did  you  make  nw  of  one  e^i*- 
lent  to  that  in  substance? 

Atiswer.  I  have  no  recollection  of  it. 

Question.  Have  yon  such  a  recollection  «f 
what  you  say  as  to  know  whether  yoo  did  at 
not? 

Answer.  I  have  not  I  would  rather  h* 
would  testify  himself;  he  knows  it  better  than  I. 
I  cannot  recollect  all  the  conversation  I  bad. 

Question.  Do  you  deny  that  you  said  no? 

Answer.  I  cannot  deny  it,  because  I  do  not 
know  that  I  did. 

(Question.  You  sayyou  would  rather  he  would 
testify;  and  I  will  try  to  oblige  you  in  that  re- 
spect ;  but  if  you  did  say  so,  was  it  true  or 
merely  more  brag? 

Answer.  You  may  call  it  aa  jrou  pleaaa; 
brag,  if  you  say  so. 

Question.  I  do  not  want  to  put  wotda  into 
your  mouth ;  what  do  vou  call  tt? 

Answer.  I  do  not  call  it  "brag." 

Question.  "What  was  it? 

Answer.  It  was  a. mere  conversation,  what- 
ever it  may  have  been. 

Question.  Did  yon  mean  what  yon  aoid,  or 
did  you  say  what  you  did  not  mean? 

Answer.  I  did  not  mean  to  use  any  violenee- 
against  Mr.  Stanton  to  get  him  out  of  office. 

Question.  What  did  you  mean  by  the  exprea- 
gion  "We'll  have  himoutif  itsinks  theship?" 

Answer.  I  have  said  I  do  not  know  that  I 
used  that  expression. 

Question.  You  have  told  me  also  that  Mr. 
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/ohqaon  can  tell  betMr.  I  un  sasuiniDg  dOw 
you  did  say  it? 

Mr.  BVARTS.  That  yoa  have  no  right  to 
do.     Mr.  Johnson  has  not  said  so  yet. 

Mr.  Manacer  BUTLER.  This  witneM  does 
not  say  that  be  did  not  say  so. 

Mr.  EVAKTS.  That  is  another  matter. 
Tou  have  not  proved  it  yet. 

The  Witness.  I  cannot  say.  He  was  there 
on  official  bnsinees  in  refereiwe  to  mi  officer 
ditnaissed  from  the  Army. 

Question.  Official  business? 

Answer.  I  mean  business  conaeeleid  with  an 
^cer  dismissed  from  the  Army. 

Question.  Then  yoa  were  joking  on  this  sub- 
ject? 

Aiuwer.  Certaisly. 

Quetlion.  Did  you  ever  see  Ur.  Johnson 
before? 

AnsvDer.  I  hare  no  recollection.  Itispoa^ 
-Ue  I  may  have  seen  him. 

Question.  Have  yoa  seen  him  siaoe? 

AnsiDtr.  I  have  not  to  my  knowledge. 

Question.  Now,  here  was  a  stranger  who 
ealled  on  you  on  official  basiness,  basiness 
jiertaining  to  yoor  office? 

Ansuier.  No,  sir. 

Qiics^on.  Omcial  basiness  aboot  getting  a 
man  reinstated  who  had  been  dismissed  ? 

Ansver.  Tes.  * 

Question,  Veiy  good.  He  calUd  npon  you 
on  business  connected  with  the  Army? 

Ansner.  That  had  nothing  to  do  with  my 
office. 

Question.  Now,  did  yon  go  to  joking  wiA 
him,  a  total  stranger,  in  this  way? 

Ansaer.  I  knew  him  as  the  lawyer  employed 
Imt  Colonel  Belger  to  get  him  reinstated,  and 
<wIonel  Bolger  seat  him  to  me.  Now  you 
have  got  it. 

Qtustion.  Was  he  a  stranger  to  yon? 

Ansmer.  I  think  he  was. 

Question.  Now,  then,  being  a  straoger,  hav- 
ing that  fixed,  will  yon  answer  did  yoa  go  to 
joking  with  this  stranger  on  such  a  subject  ? 

Answer.  Certainlv.  We  had  quite  a  familiar 
talk  when  he  was  there.  He  sat  with  me  for 
some  time. 

QueetUm.  And  that  is  the  only  ezplanaiaon 
you  can  give  of  that  expression? 

Answer.  That  is  sufficient,  I  thtidc. 

Que^ion.  Whether  it  is  safficietxt  or  n»t 
■omebody  eke  will  judge ;  is  it  the  only  one 
you  can  give? 

Amsvaer.  It  is  the  only  one  I  do  give. 

Question.  And  it  is  the  only  one  yoa  can 
J^e? 

AnswtT.  Yes* 

^lestitm.  A  single  word  now  opon  another 
snbject :  did  anybody  talk  with  yoa  abont  your 
tssomony  since  yon  left  the  stand  ? 

Answer.  Since  I  left  the  stand? 

Question.  Yet ;  since  yesterday? 

Answer.  Well,  I  suppose  I  haTe.tidk6d  nitk 
ft  dozan  MrtoH. 

Question.  Such  as  whom  ? 

AnMuer.  Seraral  persons  met  am  and  said 
they  were  very  glad  to  hear  my  testimony.  We 
did  not  enter  into  any  particniars  about  it.  I 
have  been  met  to-day  joealarly  abont  taking 
an  eqaal  drink  with  the  Secretary  of  War  by 
two  or  three  persons.  I  have  talked  in  my  own 
fiunily  about  it 

Question.  Has  anybody  talked  to  yoa  abont 
these  points,  or  have  yoa  talked  to  anybody 
■boat  these  points  where  yoa  hove  changed 
your  tesdmony? 

^luwer.  I  came  here  this  morning  and 
■aw  the  Managers,  and  told  them  wherein  I 
wanted 

Mr.  Manager  BUTLER.  The  Manages  I 
Yon  do  not  mean  that  quite  ? 

Mr.  EVARTS.  The  counsel  for  the  Presi- 
dent. 

TheWimBM.  laawtiieeonnselforthePtes- 
ident,  and  told  them  I  wished  to  make  correc- 
tions. 

By  Mr.  Manager  Botlbr  : 

Question.  You  did  not  mean  the  Managers ; 
yon  meant  die  counsel? 

iliiiiiwii     I  meant  the  connsel;    these  gen- 


Itemep  sitting  beea,  [pniiitingto  the  eoaasel 
for  the  President.] 

Qu»Mon.  That  yoa  had  a  perfect  right  to 
do.  Had  you  talked  with  anybody  beibre  that 
abont  these  points? 

Answer.  Yes. 

Quaiion.  Whom? 

Answer.  General  Townacnd  this  morning. 

QuesHon.  The  Assistant  Adjutant  Qeneral? 

Aiuwer.  Yes. 

Question.  Anybody  elaet 

Answer,  About  these  poiqts? 

Question.  Exactly. 

Ansmer.  No. 

Question.  Are  you  sure  7 

Answer.  I  have  said  no.    I  am  sore. 

Question.  Now,  sir,  did  you  not  receive  a 
letter  from  Mr.  Stanton,  whether  a  copy  or 
not,  on  the  21st  of  February  ? 

Answer.  I  did  not. 

QutsHem.  Yon  said  diat  be  nve  yoa  the 
original,  and  the  date  is  noted.  Have  you  seen 
that  original? 

Answer.  Since? 

Question.  Yes. 

Answer.  I  have  not. 

Question.  The  date  was  noted  on  that  ori- 
ginal.    When  was  that  original  given  you  ? 

Answer.  The  one  I  read  here  on  the  32d? 

Question,  I  did  not  aak  you,  "  the  one  you 
read  here" — the  original ;  when  was  that  given 
you? 

Answer.  Ontlie22d. 

_  Question.  Did  you  have  more  than  one  paper 
given  you? 

^nstoer.  That  was  handed  to  me,  and  then 
it  was  handed  to  General  Townsend,  who  made 
a  copy,  and  the  Secretary  gave  me  the  copy 
which  I  read  here.  Xha  otAer  p^>er  I  have 
not  seen. 

Question.  And  that  was  the  22d? 

Answer.  On  the  22d,  dated  the  21st. 

Question.  Prepared,  then,  the  day  before? 

Aiwwer.  I  suppose  so.  It  has  the  date  of 
the  day  before. 

Quextion.  Then  do  yoa  mean  to  take  all 
back  that  was  said  in  the  room  of  Mr.  Schriver 
about  your  not  going  on  with  the  office  or  their 
not  obeying  yon  on  the  afternoon  of  the  21st? 

Answer.  Oh,  yes ;  it  was  the  22d,  because 
General  Townsend  was  not  there  on  the  2l8t. 

Question.  Then  on  the  21st  tliere  was  nothing 
said  about  his  not  obeying  yon? 

Answer.- 1  think  not 

Question.  Nothing  sud  to  Schiiver  aboat 
not  obeying  you? 

Answer.  I  think  not 

Question.  Then  there  was  nothing  said  about 
not  obeying  you  on  the  21st  at  all  ? 

Answer.  1  think  not. 

Question.  And  you  never  reported  to  the 
President  that  Stanton  would  not  obey  you  on 
tlie21st? 

Answer.  I  reported  to  the  President  the  two 
conversations  I  bad  with  him. 

QiMnMon.  What  were  the  two?  The  one  in 
Schriver' 8  room  seems  to  have  gone  oat.  What 
were  the  two? 

Mr.  EVARTS.  Ther«  were  two  besides 
that,  Mr.  Butler. 

Mr.  Manager  BUTLER.  The  witness  will 
tell  me. 

Mr.  EVARTS.    Butyon  said  it  was  not  so. 

Mr.  Manager  BUTLKB.  I  did  not  I  said 
that  one  seemed  to  have  gone  out. 

Mr.  EVARTS.  One  of  the  conversations. 
That  was  not  one  of  the  two. 

Mr.  Manager  BUTLER.  I  do  not  know  that 

The  Witness.  General  Schriver  did  not  hear 
either  of  these  conversations. 

Question.  Then  on  the  2l8t  there  was  no 
su^  conversation  that  you  testified  to  ? 

Answer.  Not  in  reference  to  that  letter— no. 

Qutition.  Was  tliere  any  conversatioa  at  all 
as  to  General  Townsend's  not  obeying  you,  or 
General  Sohriver's  not  obeying  yon,  on  the 
21st? 

Answer.  None. 

Question.  Then  what  yon  told  us  yesterday, 
Ast  you  reported  that  to  the  President  and  got 
bis  answer  to  that,  all  thai  was  not  so,  was  it? 


Answer.  AH  ftat  was  not  so. 

Question.  Now,  npon  another  matter.  Wheit 
you  were  examined  before  the  committee—^ 

Answer.  Which  committee? 

Question.  The  committee 

Answer.  I  have  been  examined  twice.  lonl^ 
want  to  know. 

Question.  The  committee  of  the  House,  not 
the  Managers.  Yon  were  asked  this  question ; 
"  Did  yon  make  any  report  to  the  President  on 
Friday  of  what  had  transpired,^  and  did  yon 
not  answer  in  these  words:  "Yes,  sir;  I  s^ 
the  President  and  told  him  of  what  had  ot- 
cnrred."  He  said,  "  Well,  go  along  ani! 
administer  the  Department''  When  I  stated 
what  had  occurred  with  Mr.  Stanton,  he  saif 
to  me,  "You  mast  just  take  possession  of  tbt 
Department  and  carry  on  the  business."  Diil 
yon  so  swear  before  the  committee? 

The  witness  not  replying— 

QueaUon.  Let  me  give  yon  the  words  again? 

Answer,  I  thonghtyon  were  wuting  for  some- 
body else.  I  say,  as  I  said  before,  the  words 
were:  "Take  charge" 

Question.  That  ie  not  the  c^nestion. 

Answer.  What  is  the  question  ? 

Question.  The  question  is  this :  in  answer  to 
a  question  which  I  will  read  again  to  riiow  yo^ 
that  the  words  were  not  put  in  your  mouth,  in 
these  words,  "  Did  you  make  any  report  to  the 
President  on  Friday  of  what  had  transpired," 
did  yon  not  answer  in  these  words,  "Yes,  sir j 
I  saw  the  President,  and  told  him  of  what  has 
occurred."  He  said,  "  Well,  go  along  and  ad- 
minister the  Department."  And  did  you  not 
proceed  to  state,  "  When  I  stated  what  had 
occurred  with  Mr.  Stanton,  he  said  'Yon  most 
just  take  possession  of  the  Department  and 
carry  on  the  business.'  "  Now,  sir,  did  yon 
swear  that  ?  That  is  the  only  thing  J  asked 
you. 

Answer.  If  that  is  there  I  suppose  I  »woi% 
to  it    I  want  to  make  one  etatement,  though. 

Question.  Was  it  true? 

Answer.  No  ;  the  word  used  was  the  o&er. 

Mr.  Manager  BUTLER.    That  is  all. 

The  Witness.  I  wish  to  make  one  stste- 
ment  in  reference  to  that  veiy  thing.  I  think 
I  onght  to  do  it  I  was  called  there  hastily. 
There  were  a  good  many  events  tJiat  had  trani^ 
pired.  I  requested  on  two  occasions  t^ftt 
committee  to  let  me  wait  and  consider,  and 
they  refused,  would  not  let  me  do  it,  preesoi 
me  with  questions  all  the  time. 

By  Mr.  Manager  Bittlbb  : 

Question.  How  was  that  ? 

Answer.  When  I  was  called  befbrefhat  com- 
mittee on  the  evening  of — - 

Mr.  Manager  BUTTiBR.     Febmarr  28. 

The  Witness.  On  the  evening  of*^  the  day 
of  my  trial.  I  went  there  after  getting  throngh 
with  that  trial.  I  on  two  occasions  reunited 
them  to  postpone  the  examination  nntu  next 
morning,  or  until  I  could  go  over  the  matter. 
That  was  not  allowed  me. 

Question.  Did  yon  make  any  such  reqnOBt? 

Answer,  I  did  twice. 

Question.  Of  whom  did  you  make  it? 

Answer,  To  those  who  were  there. 

Question.  Who  was  there  ? 

Answer,  I  think  the  committee  was  pretty 
foil. 

Question.  The  committee  on  preparing  tba 
articles  of  impeachment  were  there  ? 

Answer.  Yes,  sir. 

Queetion.  That  committee  yoa  mean,  and 
the  committee  was  full  ? 

Answer,  I  do  not  know  whether  Mr.  Stkvcks 
was  there.  He  was  there  a  portion  of  the 
time.  I  do  not  know  whether  he  was  there  at 
this  particular  time. 

Question.  And  yoa  tell  the  Senate  now  on 
your  oath  that  yoa  requested  the  committee  to 
give  yon  time  to  answer  the  questions,  and 
they  refused  you  ? 

Answer.  I  reqaested  that  it  might  be  deferred 
until  the  next  morning,  when  I  could  have  an 
opportunity  to  go  over  in  my  own  mind  those 
things.  It  was  not  granted.  There  was  no 
^refusal  given,  but  I  wa*  still  pressed  witk 
questions. 
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Then  there  is  another  matter  I  want  to  speak 
about — when  I  came  to  correct  titat  testimony. 
There  are  two  things  there  that  are  confounded 
in  reference  to  dates ;  the  first  part  of  it,  the 
date  of  my  appointment  as  Adjutant  General 
and  that  of  my  appointment  as  Secretary  of  War 
ad  interim — I  supposed  they  were  asking  me  in 
reference  to  the  former,  and  that  is  the  reason 
those  two  questions  got  mixed  np.  Then  when 
I  went  there  to  correct  my  testunony  I  wished 
to  do  it.  I  read  it  over  and  found  that  some 
of  it  was  not  in  Eoglish,  and  I  thought  there 
was  something  taken  down,  and  I  believe  there 
was,  tJiat  I  did  not  say.  They  would  not  per- 
mit me  to  correct  the  manuscript,  but  I  put 
something  at  the  bottom  just  in  a  hasty  way. 
I  suppose  it  is  on  that  paper,  [pointing  to  a 
manuscript  in  the  hand  of  Mr.  Manager  But- 
LEB.]    I  do  not  know. 

Question.  I  will  come  to  that  Now,  then, 
have  you  got  through  with  your  statement? 

ATisiBer.  I  have. 

Question.  Very  well,  then,  you  will  answer 
me  a  few  questions.  Did  you  not  come  and 
ask  to  see  your  testimqpy  as  it  was  taken  down 
by  that  committee? 

Aiuaer.  I  went  to  the  clerk  and  saw  him. 

Question.  Did  he  give  you  the  report  which 
I  hold  in  my  hand  ? 

Answer.  Ho  was  not  in ;  and  I  came  the 
next  day,  the  second  day,  and  he  handed  it  to 
me ;  ana  twice  he  went,  I  think,  to  some  mem- 
ber of  the  committee,  I  do  not  know  who.  I 
said  I  wished  to  correct  it ;  I  wanted  to  make 
it  at  least  decent  English  in  some  respects; 
but  I  was  informed  that  I  could  not  correct 
the  manuscript,  that  I  might 

Question.  He  reported  to^ou  that  you  might 
m^e  any  corrections  in  writing? 

Answer.  Yes,  sir. 

Question.  Then,  did  yon  read  the  whole  testi- 
mony over? 

Answer.  I  think  I  did;  I  am  not  certain 
about  that. 

Question.  Do  you  not  know  yon  did  7 

Answer.  No :  I  do  not  know  that  I  did. 

Question.  What  were  you  there  for? 

Answer.  I  came  there  to  correct  the  first 

rirt  of  it  particularly,  and  that  was  the  reason 
went  there.     I  took  it  for  granted  that  the 
t^  was  correct. 

^lueslion.  You  did  not  want  to  correct  any 
other  portion  of  it? 

Answer.  No. 

Question.  And  the  first  part  of  it  only  re- 
ferred to  the  mistake  in  the  time  aboat  your 
being  made  Adjutant  General  or  being  made 
Secretary  of  War? 

Answer.  It  bad  reference  to  the  notification 
giren  me  more  particularly  ? 

Question.  Bj  the  President? 

AnsiBer.  I  had  stated  the  notification 

Question.  The  notification  by  the  President 
to  be  Secretanr  of  War  or  Acgutant  General 
that  was  mixed? 

Answer.  That  was  mixed. 

Question.  That  was  what  you  wanted  to  cor- 
rect? 

Ansteer.  I  stated  that  I  received  that  notifi- 
cation from  Colonel  Moore.  Colonel  Moore 
did  give  me  the  notification  that  I  would  prob- 
ably be  put  back  as  Adjutant  General,  but  he 
did  not  OS  Secretary  of  War. 

Question.  That  was  what  you  wished  to  cor- 
rect? 

Answer.  That  was  the  principal  correction  I 
wished  to  make. 

Question.  And  you  did  not  want  to  correct 
anything  else? 

Answer.  If  there  was  anything  wrong,  I  did. 
My  corrections  are  there,  whatever  they  may 
be.    I  suppose  that  is  the  paper. 

Question.  Yon  then  went  over  your  testi- 
mony, did  you  not,  and  corrected  such  portions 
as  you  pleased? 

Answer.  Oh,Iliad  full  privilege  to  do  that, 
of  course. 

Question.  And  wrote  out  here  portions  of 
two  sheets  which  are  in  your  handwriting,  are 
they  not,  of  corrections?  [Showing  the  pages 
to  the  witness.] 


Answer.  Yes,  sir,  I  corrected  in  my  owm 

handwriting. 

Question.  And  signed  it  "  L.  Thomaa,  Ad- 
jutant General?" 

Answer.  Yes,  sir.  There  are  not  two  sheets, 
however.    There  is  one  sheet  and  a  little  more. 

Question.  I  said  portions  of  two  sheets. 
Now,  sir,  having  read  over  your  testimony  and 
attempted  to  correct  it,  did  you  correct  any- 
thing in  this  portion  in  which  you  are  reported 
as  saying  that  the  Prendent  ordered  you  to  go 
forward  and  take  possession  and  administer  the 
office? 

Answer.  I  do  not  think  I  made  any  such 
correction  as  that. 

Question.  You  have  sworn  that  that  was  not 
true.    Why  did  you  not  correct  it? 

Answer.  I  have  said  so  because  I  know  hi* 
expression. 

Question.  Why  did  you  not  correct  it  before  7 

Answer.  Well,  I  have  thought  the  matter 
over. 

By  Mr.  Stanbert  ; 

Question.  General  Thomas,  I  find  a  report 
of  your  testimony  as  Kiven  yesterday,  as  yon 
gave  it  ori^inall^,  on  the  examination  as  to  the 
first  interview  with  the  President,  which  I  will 
now  read  to  you  and  see  whether  it  is  correctly 
reported : 

"Qumtion.  TTbat  ooouired  between  the  Preeident 
and  yoorself  at  the  second  interview  on  the  21<t  of 
February  7 

"  Witness.  I  stated  to  the  President  that  I  had 
delivered  the  eommanicatioa,  and  tiiat  he  gave  ttiis 
answer. 

Mr.  Stanbhiit.  'WhataniwerT 

"  WiTNKSs,  The  answer,  'Do  yon  wish  me  to  va- 
oate  at  once,  or  will  you  nve  me  timo  to  take  away 


my  private  nroDerty,'  and  that  I  answered, '  at  your 

I  then  sii 

j>PT  or  the  letter  to 

whether  I  will  olMy  your  instructions  or  resist 


pleasure.'   I  tfien^slated  that,  after  detiveriDg  the 
copy  of  the  letter  to  him,  he  said,  'I  do  not  know 


them.' " 

The  WiTNBSS.  I  sud  "act  your  pleasure." 
Mr.  STANBERY.    Now,  the  point  of  your 

answer  I  wish  to  bring  to  your  attention  is  this : 

"  Ibis  I  mentioned  to  the  President.  His  answer 
was,  'Very  well;  go  on  nnd  toko  charge  of  the  office 
and  perform  the  duty.' " 

Did  you  say  that? 

Answer.  I  said  that.  ^ 

Question.  It  was  in  the  cross-examination 
that  this  "possession"  came  out,  was  it  not? 

Answer.  Yes,  sir. 

By  Mr.  Manager  Bctleb  : 

Question.  Then  you  mean  to  say  that  in  an- 
swer to  Mr.  Stanbery  you  put  it  all  right  yes- 
terday, and  in  the  answer  to  mo  you  got  it  all 
wrong? 

Answer.  In  reference  to  your  examination. 

Mr.  STANBEEY.  We  will  see  how  your 
examination  was  by  and  by.  We  shall  want 
General  Thomas  as  to  what  took  phtce  on  the 
trial  after  we  put  in  the  record. 

Mr.  Manager  BUTLER.  Call  him  in  at  any 
time ;  we  shall  always  be  glad  to  see  him. 
[Laughter.! 

General  Tbomas.    Thank  yon,  sir. 

William  T.  Shsbman  sworn  and  examiaed. 

By  Mr.  Stanbery  : 

Question.  General  Sherman,  were  you  in 
Washington  last  winter? 

Answer.  I  was. 

Question.  What  time  did  yon  arrive  here? 

Answer.  About  the  4th  of  December  last. 

Question.  IIow  long  did  you  remain  here  7 

Answer.  Two  months. 

Question.  Till  the  1th  of  February,  or  about 
that  time? 

Answer.  Until  abont  the  8d  or  4th  of  Feb- 
ruary. 

Question.  On  what  business  had  yon  come? 

Answer.  I  came  as  a  member  of  the  Indian 
peace  commission  by  adjournment 

Question.  Any  other  business  at  that  time? 

Answer.  At  uat  time  no  other  business. 
Subsequently,  by  order,  I  was  assigned  to  a 
board  of  officers  organized  under  the  laws  of 
Congress  to  submit  articles  of  war  and  r^;u- 
lations  for  the  Army. 

Question.  At  what  date  was  that  assign- 
ment? 

Answer.  I  could  procure  the  order,  which 
would  be  perfect  evidence  of  its  date ;  but  I 


must  now  state  Uiat  it  was  wiUiin  ten  da^s  of 
my  arrival  here ;  about  ten  days. 

Question.  About  ten  days  alter  yonr  arrival 
here? 

Answer.  About  the  middle  of  December  that 
order  was  issued. 

Question.  Then  yon  had  a  double  duty? 

Answer.  I  had  a  double  duty  for  a  few  daya 

^uestum.  Daring  that  time,  from  the  4th 
of  December  until  the  8d  or  4th  of  February, 
had  you  several  interviews  with  the  Prosidont? 

Answer.  I  had. 

Question.  Did  you  see  him  alone,  when  there 
was  noperson  present  but  the  President  aad 
yourself? 

Answer.  Yes,  sir. 

Question.  Did  you  see  him  also  in  company 
with  General  Grant? 

Answer.  I  saw  him  in  company  with  Gen- 
eral Grant  once,  and  I  think  twice. 

Question.  Had  you  several  interviews  witt 
him  in  relation  to  the  case  of  Mr.  Stanton  ? 

Answer.  I  had. 

Mr.  Mwia^er  BINGHAM.  Mr.  President, 
we  desire,  without  delaying  the  Senate,  to  re- 
spectfully submit  oar  objections  here  again, 
without  desiring  (o  argue  it.  Wo  believe  it  our 
duty,  as  the  representetives  of  the  House,  to 
object 

Mr.  STANBERY.     Object  to  what? 

Mr,  Manager  BINGHAM.  That  Uie  decla- 
rations of  the  President  touching  any  matter 
involved  in  this  issne,  not  made  at  the  time 
when  we  have  called  them  out  ourselves,  are 
not  competent  evidence,  and  desire  to  submit 
the  point,  if  such  is  the  pleasure  of  the  Senate, 
to  the  ruling  of  thejpresiding  officer. 

Mr.  STANBERY.  Allow  me  to  come  to 
some  question  that  we  can  get  started  upon. 
This  is  introductory. 

Mr.  Manager  BINGHAM.  I  understanditso. 

Mr.  STANBERY.  You  will  soon  see  what 
oar  object  is  with  General  Sherman.  There 
will  be  no  mistake  about  it  when  we  come 
to  it 

Mr.  Manager  BINGHAM.  I  understand 
the  object  is  to  call  out  conversations  with  the 
President. 

The  CHIEF  JUSTICE.  At  present  no  such 
question  has  been  asked. 

Mr.  STANBERY.  Now  we  will  come  to 
the  point  very  quick.  [To  the  witness.]  Gen- 
eral, while  you  were  here,  did  the  Prendent 
ask  you  if  you  would  take  charge  of  the  office 
of  the  Department  of  War  in  case  of  the  re- 
moval of  Mr.  Stanton  7 

Mr.  Manager  BUTLER.  I  o^ect  to  the 
question,  and  ask  that  itbe  redncea  to  writing. 

The  CHIEF  JUSTICE.,  The  counsel  will 
reduce  the  gnestion  to  writing. 

Mr.  STANBERY.  Do  you  otiject  beeaiue 
it  is  leading  or  because  of  the  substance  of  it? 

Mr.  Manager  BUTLER.  I  object  to  it  for 
eTotT  reason. 

Mr.  STANBERY.  Then  I  wiU  pat  U  in  a 
form 

Mr.  Mana^r  BUTLER.  I  beg  your  pardon; 
pat  it  in  writing. 

Mr.  STANBERY.  I  will  lay  a  fbsndi^oa 
first  [To  the  witoess.]  At  'miat  time  were 
tiiose  interviews?    Have  /on  a  memorandnm  T 

The  Witness,  (consulting  his  memoranda. ) 
The  interview  with  Geneial  Grant  and  the 
President  do  you  refer  to? 

Mr.  STANBERY.  No;  an/internew.  I 
will  ask  you  a  question  that  will  relieve  you, 

Scrhaps.  Had  you  interviews  with  the  I'resi- 
eat  before  Mr.  Stanton  came  back  to  the  office, 
while  General  Grant  was  yet  in  it? 

The  Witness.  Yes,  sir ;  of  a  social  nature 
Entirely,  before  that  time. 

Question.  Had yoainterviews with  himafter 
that? 

Answer.  I  had. 

QuuHon.  How  long  after  that;  after  Mr. 
Stanton  came  back? 

Antwer.  The  day  following,  I  think. 

Question.  Were  yon  and  the  President  alone 
at  that  interview  the  day  after? 

Answer.  General  Grant  was  also  present? 

Question.  What  did  that  interview  i^Ueto  ? 
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Answer.  TheremoTal 

Mr.  Manager  BUTLER.  Stop  a  moment. 
Do  not  set  it  in  indirectly.  Meet  the  question 
man  fiuinion,  please. 

Mr.  8TANBEBY.    What  did  it  relate  to? 

Mr.  Manager  BUTLER.  That  gives  the  sab- 
stance  of  it.     I  otgect     Meet  the  qaestion. 

Mr.  STANBEBY,  (to  the  witness.)  Did  it 
relate  to  the  occupation  of  the  War  Depart- 
ment bv  Mr.  Stanton  1 

The  Witness.    It  did. 

Qutation.  Now,  what  was  it? 

Mr.  Manager  BUTLER.  Stop  a  moment. 
We  oUect.     We  ask  that  it  be  put  in  writing. 

By  Mr.  Stambert  : 

Queaiion.  Whateonversation  passed  between 
jon  and  the  President  7 

Mr.  Manager  BUTLER.  Exooae  me.  I 
asked  to  have  the  qaestion  in  writing.  Shall  I 
have  it?  I  have  tnree  times  attempted,  and 
each  time  &iled. 

The  CHIEF  JUSTICE.  The  counsel  will 
please  reduce  the  question  to  writing. 

The  question,  having  been  reduced  to  writ- 
ing, was  handed  to  and  read  by  the  Secretary, 
as  follows: 

Id  that  interview  what  eon  venation  took  plue  be- 
tween the  Presidentand  yon  in  regard  to  the  removal 
of  Hr.StaBtonT 

Mr.  Manager  BUTLER.  To  tha^  we  object. 
I  suppose  we  can  agree  on  the  day.  That  must 
have  been  the  14tn  of  January  last  On  the 
13th  Mr.  Stanton  was  reinstated ;  and  the  14th, 
if  it  was  the  d^  after,  would  be  the  date. 

Mr.  STANBERT,  (to  the  witness.)  Can 
you  give  us  the  day  of  that  conversation,  Gen- 
eral? 

The  WrrsEss.  Yes,  sir.  [Consulting  a  mem- 
orandnm.]  Accordingto  a  memorandum  which 
I  hold  Mr.  Stanton  reentered  on  the  possession 
of  his  office  of  Secretary  of  War  on  Tuesday, 
the  18th.  Monday  was  the  12th,  Tuesdav  the 
13th.  The  conversation  occurred  on  Wednes- 
day, the  14th  of  January. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  the  qaestion  admissiblo  within  the  prin- 
ciple of  the  decision  made  by  the  Senate  relating 
to  a  conversation  between  General  Thomas  and 
the  Freudent ;  but  he  will  put  the  question  to 
the  Senate,  if  any  Senator  desires  it. 

Mr.  CONNESS.  On  that  I  ask  for  a  vote 
and  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Manager  BUTLER.  We  should  like 
to  hear  the  grounds  on  which  the  offer  is  made 
stated. 

Mr.STAKBERY.  The  Managers  ask  me  to 
state  the  grounds  upon  which  we  expect  this 
tesUmony 

Mr.  Manager  BUTLER.     No,  sir. 

Mr.  8TANBERY.    What,  then? 

Mr.  Manager  BUTLER.  I  ask  you  simply 
for  the  ground  on  which  you  put  it — not  the 
teatimony ;  the  grounds  on  which  you  can  put 
in  any  possible  declaration,  not  the  deokva- 
tion  itseir. 

Mr.  STANBERY.  This  ground:  we  ex- 
pect to  prove  by  General  Sherman 

Mr.  Manager  BUTLER.  I  object,  sir.  I 
have  not  asked  that 

Mr.  STANBERY.  Is  it  not  admissible  to 
say  what  we  expect  to  prove  7 

Mr.  Manager  BUTLER.  No.  sir ;  that  is 
to  get  before  the  court,  Mr.  Chief  Justice 

Mr.  STANBERY.   ' '  Get  before  the  court  I " 

Mr.  Manager  BUTLER.  Get  before  the 
court  or  the  Senate — that  I  should  fall  into  bad 
habits  sometimes  is  not  wonderful,  [laughter] 
— it  is  to  get  before  the  Senate  the  testimony 
by  statements  of  the  counsel.  The  question 
wholly  and  solely  is  whether  the  declarations 
of  I  he  President  can  be  given  in  evidence. 
What  those  declarations  are,  in  my  judgment, 
it  would  be  improper  to  state  and  unprofes- 
aional  to  state,  because  that  is  begging  the 
whole  question  and  attempting  to  get  them 
before  the  Senate  and  the  country  by  the  re- 
cital of  tiie  counsel.  That  never  is  permitted. 
Tbe  sole  queslioii  is,  whatever  the  declaratioDH 
are,  if  any  possible  declaralion  can  be  compe- 
tent at  that  time.     If  the  declaralion  asked  fur 


can  be  competent  you  may  assume  that  any 
possible  conversation  can  be  competent^  and 
then  we  will  assume  that  this 

Mr.  STANBERY.  Exactly ;  then  yon  come 
to  the  point. 

Mr.  Manager  BUTLER.  That  this  can  be, 
and  therefore  there  is  no  occasion  to  state 
what  it  is. 

Mr.  STANBERY.  Take  it  in  that  way,  any 
possible  declaration  can  be  evidence.  Do  you 
propose  to  argue  this  7 

Mr.  Manager  BUTLER.  We  do  not  want 
to  argue  it. 

Mr.  STANBERY.    We  do. 

Mr.  Manager  BUTLER.  If  the  Senate  will 
vote  that  it  is  competent  we  cannot  alter  it  by 
argument. 

Mr.  STANBEBY.  Mr.  Chief  Justice  and 
Senators,  the  tesUmony  which  we  expect  to 
elicit  from  General  Sherman  I  look  upon  as 
vital  upon  the  question  of  intent,  as  testimony 
we  are  entitlea  to  have  upon  legal  grounds 
perfectly  well  settled  and  perfectly  unanswer- 
able. 1  can  say  now  in  argument,  I  presume, 
whatlexpecttoprove.  "If,"'  says  the  honorable 
Manager,  "any  declarations  you  choose  to  call 
out  are  admissible,  you  may  make  them  as 
strong  as  yon  please — imagme  any  that  you 

§  lease — and  still  no  declaration  of  the  Presi- 
ent  made  on  that  14th  of  January  can  be 
admitted  here!" 

Now,  first  of  all,  what  is  the  issue  here? 
Let  the  Managers  speak  for  themselves.  I 
first  read  from  the  honorable  Manager  who 
opened  this  case,  at  paee  94  of  his  argument 
Mr.  Manager  BUTLER.  You  read  from 
:e  94  of  the  record,  not  of  the  argument, 
'r.  STANBERY.  The  Manager  said : 
"Havinc  shown  that  the  President  willAilly  vio- 
lated an  aot  of  Confroas,  witbont  Jostifieatioo,  both 
in  the  removal  of  Stanton  and  the  appointment  of 
Ifaomu,  for  the  pnrpoee  of  obtaining  wrongfully  the 
poasonion  of  the  War  Office  by  foroe,  if  need  be,  and 
oertainly  by»  threats  and  intimidations,  for  the  par- 
pose  of  eontroUing  its  appropriations  through  its  ad 
vnttrim  chief,  who  sliall  soy  that  Andrew  Johnson  is 
not  guilty  of  the  high  crime  and  misdemeanors 
charged  against  him  in  the  first  eight  articles  7" 

Again,  on  page  109,  speaking  of  the  orders 
of  removal : 

"These  and  his  ooneurrent  acts  show  eonolosively 
that  his  attempt  to  gel  the  control  of  the  military 
force  of  the  Oovemment,  by  the  seising  of  the  De- 
portment of  War.  was  done  in  pnrsnance  of  his  gen- 
eral design,  if  it  were  possible,  to  overthrow  the 
Congress  of  the  United  States;  andhenowelaims  by 
his  answer  the  right  to  oontrol  at  his  own  will,  for 
the  execution  of  this  very  design,  every  officer  of  the 
Army,  Navy,  civil,  and  diplomatic  service  of  the 
United  States." 

Again,  on  page  99 : 

"  Vailing  in  his  attempt  to  get  full  possesion  of 
the  office  through  the  Senate,  he  had  determined,  as 
he  admits,  to  remove  Stanton  at  all  hazards,  and 
endeavored  to  prevail  on  tho  General  to  aid  him  in 
so  doing.  He  deolinee.  For  that  tho  respondent 
qnarrels  with  him,  denounces  him  in  tho  neirspapers, 
and  acooaes  him  of  bod  faith  and  untruthfalnces. 
Thereupon,  asserting  hisprerogatiTeaaaCommander- 
in-Chiei,  he  oreates  anew  military  department  of  the 
Atlantic.  He  attempts  to  bribe  Lieutenant  General 
Sherman  to  take  command  of  it  by  promotion  to  the 
rank  of  general  by  brevet,  trusting  that  his  military 
services  would  compel  the  Sonale  to  confirm  him. 

"  If  the  respondent  can  get  a  general  by  brevet 
appointed,  he  eon  then  by  simple  order  pat  him  on 
dnty  according  to  his  brevet  rank  and  thus  have  a 
general  of  the  Army  in  command  at  Washington, 
throagh  whom  he  can  transmit  his  orders  and  com- 
ply with  the  act  which  he  did  not  dare  transgreu,  as 
he  had  approved  it,  andget  rid  of  the  hated  (ienoral 
Grant.  Sherman  spumed  the  bribe.  The  respondeat, 
not  diaeouragod,  appointed  Major  General  George 
U.  Thomas  to  the  same  brevet  rank,  bat  Ihomaa 
declined. 

"  What  stlmnlatod  the  ardor  of  the  President  Jost  at 
that  time,  almost  throe  yoara  after  the  war  closed, 
but  just  after  the  Senate  had  reinstated  Stanton,  to 
reward  military  service  by  tho  appointment  of  gene- 
rals by  broTctf  Why  did  his  seal  of  promotion  take 
that  form  and  no  other?  There  were  many  other 
moritoriani  offioersof  lower  rank  desirona  of  promo- 
tion. The  purpoBoisoTidenttoeverythinkingBiind. 
He  had  determined  to  set  aside  Grant,  with  whom  he 
had  quarreled,  cither  by  force  or  fraud,  either  in 
conformity  with  or  in  spite  of  the  act  of  Congress, 
and  oontrol  the  military  power  of  the  country.  On 
the  2lBt  of  February— for  all  these  events  cluster 
nearly  about  the  aamo  point  of  time — ho  appoints 
Lorenso  Thomas  Secretary  of  War  and  orders  Stan- 
ton out  of  the  offioe.  Stanton  refuses  to  go ;  Thomas 
is  about  the  streets  declaring  that  he  will  pnthim  out 
by  force,  '  kick  him  oat.' " 

But,  still  more  closely  to  the  point,  we  will 
come  to  the  testimony  of  intent,  on  page  2-31. 


This  is  upon  the  introduction  of  the  case  of 
Mr.  Cooper.  To  show  the  intent  of  ^e  Presi- 
dent the  learned  Managers  have  gone  back  to 
the  fall  of  1867,  and  begin  their  proof  vrith  an 
intention  commenced  in  the  fall,  carried  along, 
88^8  the  honorable  Manager,  to  the  very  date 
of'^the  2l8t  of  February,  of  the  appointment  of 
Thomas.  Mostof  the  proof,  he  says, "  clusters 
about  that  time,"  but  it  begins,  he  says,  in  the 
fall;  and  he  calls  Chandler  to  prove  what? 
That  Cooper  was  inducted  into  office  by  the 
President,  being  his  own  Private  Secretary,  for 
the  purpose  of  carrying  out  what?  His  inten- 
tion to  get  his  own  man  first  into  the  War 
Office  to  control  the  requisitions  there,  and 
then  to  get  his  own  man  into  the  Treasury  De- 
partment to  meet  those  requisitions  and  to  pajr 
them,  and  thereby  control  the  purse  as  wellai 
the  sword  of  the  nation. 

"  The  only  question"— 
says  the  learned  Manager — 
"  is.  is  this  competent,  if  we  can  show  it  was  one  of 
tho  nays  and  means?  The  difflcaltythat  rests  in  the 
minds  of  my  learned  Mends  on  the  other  side  is  that 
they  cluster  everything  about  the  21st  of  February, 
1868.  They  aeom  to  forget  that  the  act  of  the  21st  of 
Febmary,  1868, woa  oniytheoalminationof  apurpoae 
formed  long  before,  as  In  the  President'a  answer  he 
seta  forth,  to  wit:  as  early  as  the  12th  of  August, 
1867."      •••••••••• 

"  To  carry  it  oat  there  'are  various  things  to  d*. 
He  most  get  oontrol  of  the  War  Offioe :  but  wnat  mod 
does  that  do  if  he  oonnot  get  somebody  who  shall  be 
his  servant,  hia  slave,  dependant  on  nia  breath,  to 
anawer  the  reqaisitiona  of  his  pseudo  officer  whom 
he  ma7  appoint:  and  thwefore  he  began  when? 
Stanton  was  sospended,  and  as  early  as  the  12th  of 
December  he  had  got  to  pat  that  saspension  and  the 
reasons  for  it  before  the  Senate,  ondheknew  itwoold 
not  live  there  one  moment  after  it  got  fairly  eonsid- 
ered.  Now  he  begins.  What  is  the  first  thing  he 
does?  'To  get  somebody  in  the  Treasury  Depart- 
ment that  will  mind  me  precisely  as  Thomas  will,  if 
I  can  get  him  in  the  War  Department'  That  is  the 
first  thing;  and  thereupon,  without  any  vacancy,  he 
must  maae  an  appointment  The  difficulty  that  wo 
find  is  that  we  ore  obliged  to  argue  our  case  step  by 
step  upon  a  single  point  of  evidenoe.  It  is  one  of 
the  infelicities  alwoya  of  patting  in  a  case  that  sharp, 
keen,  ingeniona  counsel  oun  inaiat  at  all  steps  on  im- 
paling yoa  upon  a  poiol  of  evidenoe;  and  therefore 
I  have  got  to  proceed  a  little  Airther. 

"Now,  our  evideno&  if  you  allow  it  to  oome  in  is, 
fint.  that  he  made  this  appointment:  that  this  fail- 
is  u-.  he  sent  it  to  the  Senate,  and  Cooper  was  re- 
Jr<  t  nl.  Still  determined  to  have  Cooper  in,  he  ap- 
piiintcd  hiin  nd  interim,  precisely  as  this  ad  utfertsi 
Thomas  was  appointed,  withoat  law  and  against 
right.  Wo  put  It  as  a  port  of  the  whole  mochineiy 
by  which  tuget  hold,tagetif  heooald,hia  hand  into 
tho  Trca.iury  of  the  United  States,  although  Mr. 
CImndlcr  has  Jost  atated  there  woa  no  way  to  get  it 
e:.>  c^t  liv  :i  requiaition  throagh  tho  War  Department; 
and  at  the  some  moment  to  show  that  this  was  part 
of  the  same  illegal  meane,we  show  you  that  although 
Mr.  MoColloeh,  the  Seorotary  of  the  Treasury,  nlust 
have  known  that  Thomas  woa  appointed,  yet  thePres- 
ident  took  paiiia— we  have  pat  in  the  papei— to  aerve 
on  Mr.  HcCalloch  on  attested  copy  of  the  appoint- 
ment of  Thomas  ad  itaerim,  in  onler  that  he  and 
Cooper  might  reoognise  hiswaironts." 

That  is  what  thev  put  in.  They  have  got 
that  testimony  for  that  purpose,  aa  they  say, 
to  show  the  intent  of  the  President,  began, 
they  say,  as  early  as  the  12th  of  August,  1867, 

aressed  in  by  the  appointment  of  Cooper 
e  foil  of  1867^  going  all  through  the  sub- 
sequent time  until  it  "culminated"  on  the 
2l8t  of  February  by  at  last  finding  the  proper 
tool  to  do  this  work  in  the  War  Office.  He 
waa  looking,  according  to  the  argument,  for  a 

§  roper  tool — for  a  servant — for  one  who  would 
0  his  bidding,  and,  forsooth,  after  a  search, 
he  fonnd  the  very  man  in  what  the  Manager 
has  called  "  a  disgraced  officer." 

Now,  Mr.  Chief  Justice  and  Senators,  and 
especially  those  of  you  who  are  lawyers,  what 
case  are  they  attempting  to  make  against  the 
President?  Not  simply  that  he  did  certain 
acts  that  would  make  him  criminal,  but  that 
he  did  these  acts  malajide,  with  an  unlawful 
intent  and  criminal  purpose.  They  do  not 
prove  that  purpose,  or  attempt  to  prove  it,  by 
any  positive  testimony ;  but  they  aa,y,  "  we 
prove  certain  facts  from  which  we  raise  a  pre- 
sumption that  that  was  the  purpose."  It  is 
upon  proof,  founded  on  presumption,  and  suoh 
proof  is  admissible,  that  the  gentlemen  rest 
the  essential  part  of  their  case ;  that  is  to  say, 
the  criminal  intent  They  prove  certain  acta 
that  may  be  criminal  or  stand  indifferent,  ac- 
cording to  the  intent  of  the  party.  Then  they 
prove  certain  other  acts  and  aeclaratioiui  which, 
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"  Not  in  the  least,"  wys  the  witness ;  "  the 
wry  reveme."     Now,  continues  Brskiue : 

"  Now,  oompare  this  with  Um  quntion  I  am  «oinc 
to  ask;  aouiiuinK,  artful  m.-io  luigbt  stand  iii>  in  • 
Protestant  nssooiatioa.  and  hold  lortb  great  profes- 
sions when  he  meant  the  contrary  ;  but  no  mim  who 
ropofles  coofttlpnoo  in  the  bofioui  of  ti  friend,  buildias 
himself  upon  tho  honor  and  boneaty  of  bis  Irieao. 
when  be  tells  him  what  bis  object  is,  will  deceive 
him.  Oood  Qudl  if  I  were  to  atrlc  people,  did  not 
Hr.  Hardy,  in  tiia  Corresponding  Society,  say  that 
tbeDukeofRichmond'splaDwashisohject.  be  mifht 
say  it  there,  for  the  purpose  of  its  afterwards  beios 
KiTen  in  evidence,  thath«  badpublicly  avowed  that: 
if  that  may  be  asked,  how  is  it  possible  toopposelhe 
otlwr?  Iho  examination  then  goM  wo :  '  Did  all 
his  speeches,  dolivcred  as  president,  meet  with  year 
approbation ;  and  did  it  appear  to  you  that  b  is  r  iewa 
were  the  same  a'*  those  of  the  whole  asH>ciated 
body  ?'  *  Quite  so.'  '  Did  you  ever  hear  fMtd  Georga 
Gordon  make  use  of  any  expressions  as  if  ho  meant 
to  repeal  this  bill  by  force  of  nrmsT'  '  Mot  in  the 
least.'    *  Ware  the  meotings  open  ?'  and  ao  ou." 

Again: 

"  The  next  ease  I  shall  state  Is  that  of  my  Xord 
Bussell,  who  was  indicted  for  campauing  the  kimr'a 
death,  and  the  overt  aot  was  consulting  to  raise 
rebellion  and  to  seize  the  king's  guards.  In  his 
defense  he  called  many  persons  of  quality  to  speak 
to  his  affection  toward  the  tiovemment,  and  bis  de- 
testation of  risings  against  it— I  will  pause  here  I 
minute.  Why,  a  man  might  have  a  great  deal  ol 
affection  to  the  Oovernmeut  in  the  year  1780  an< 
might  ebange  upon  the  subject,  but  yot  the  criminal 
law  of  England  looks  out  industriously  to  see  bow 
it  can  interfere  in  favor  of  liberty  and  life,  not  try- 
ing how  it  can  shut  out  tho  light,  but  huw  it  cud  let 
it  shine  in :  Jiven  that  quasi  ion,  whiob  i  do  not  think 
one  nf  thcstricleet,  was  sullered  to  be  lot  in,t>ecaase. 
Dr.  Burnet  had  had  a  long  acquaintance  wii  h  Lord 
Rosscll,  and  IiOrd  Husstll  might  not  have  conceived 
the  purpose  of  rebellion  till  a  short  time  belbre ;  bat 
I  shall  ask  as  to  the  time  when  they  say  this  man's 
mind  was  full  of  this  conspiracy"— 

As  we  do  here — thetime  of  this  inteat;  m 
other  time — 

"but  I  shall  ask,  as  to  the  time  when  they  sa^  this 
man's  mind  was  full  of  conspiracy,  so  horrible  in  its 
nature,  what  were  the  sentiments  which  he  was 
pouring  into  the  bosom  of  his  friend  as  the  object  of 
all  these  societies? 
"  '  Doctor  Burnet.'  (says  Lord  Russell.)  '  if  yon 

£  lease  to  give  some  accunnt  of  my  convorsationT* 
>ootor  Burnet  says;  '1  have  bad  the  honor  to  be 
known  to  my  Lord  Russell  several  years,  and  he  hatlt 
declared  himself  with  much  oonfidenoolo  mo,  awl  he 
alwajrs,  upon  all  occasions,  expressed  htmself  against 
all  risings.'  Now,  this  is  nst  eborsstsr  to  say  that 
Lord  Russell  was  a  quiet,  peoaeatde  man ;  no,  this  is 
evidence  of  oonversation ;  my  Lord  Russell  declared 
it  !>o ;  therefore  it  is  not  that  you  are  to  raise  a  prob- 
ability upon  the  subject  by  the  geaeral  nature  of  a 
man's  character,  or  what  you  think  of  him;  but  it 
shall  be  ailowcil  to  witnesses  to  say  what  the  pcraon 
trying  has  expressed,  because  it  raises  an  intrinsio 
improbability  of  his  being  guUtr  of  the  crime  im» 
putedto  him.  Doctor  Bumetsays:  'llealwvs ex- 
pressed himself  against  all  risings;  and  when  be 
spoko  of  some  people  that  would  provoke  to  it  be 
expressed  himself  so  determiaed  against  that  matter 
I  think  no  man  could  do  more.' " 

Now,  what  we  expect  to  prove  is,  that,  so  far 
from  there  being  any  inteat  on  the  part  of  tfa« 
President  to  select  a  tool  to  take  possession 
of  that  War  Office,  be  asked  first  the  General 
of  the  Army,  Grant,  and  when  he  failed  iiim, 
who  next?  The  next  most  honored  soldier 
that  we  have,  Sherman.  He  was  a  tool  1  It 
was  the  President's  purpose,  they  si^,  to  p«t 
a  tool  there  I  That  was  his  intent,  to  find  • 
man  who  could  take  a  bribe,  by  brevet  perhaps, 
and,  having  found  such  a  man  as  that,  put  him 
there!  They  say  he  did  find  such  a  man  in 
ThomaS;  "a  diggrceed  officer. "_  Well,  if  that 
was  his  intent  in  the  fall ;  if  with  that  inteut 
he  put  Cooper  in  the  Treasury,  it  must  have 
been  with  that  intent  he  would  putShermania 
the  War  Office.  Before  he  thought  of  Tbomas 
at  all,  before  he  thought  of  any  subordinate^ 
he  took  one  of  the  most  honored  officers  of  the 
land,  and  said  to  him :  "  Come  now,  take  this 
office;  you  are  fit  to  be  my  tool — take  this 
office,  not  to  carry  it  on  as  you  curried  on  this 
great  war,  not  to  remain  a  trusted  and  honor- 
able man,  but  to  become  my  subordinate  aad 
my  tool  I"  Will  the  gentleman  say  that  the 
President  at  that  time  had  an  intent  to  seise 
upon  the  requisitions  of  that  Department,  to 
get  a  man  there  who  would  send  an  improper 
requisition  over  to  the  Treasury,  as  he  gut  a 
man  in  the  Treasury,  as  they  say,  to  honor  aa 
improper  requisition — that  the  President  had 
put  him  there  to  drive  Congress  out  of  these 
Halls,  and  that  he  intended  to  put  Sherman 
there  to  become  his  tool  7  Would  tlie  gentlft- 
awB  date  to  say  that  7  Would  ths  Pi«si(UaW  >» 


M  thev  say,  raise  the  presnmption  that  the 
thing  done,  the  order  given,  the  appointment 
made,  was  made  with  that  criminal  intent  laid, 
and  they  say,  "  we  not  only  show  that  crim- 
inal intent  then,  but,"  they  say,  "  it  was 
conceived  months  before,"  and  that  all  the 
machinery  was  put  in  motion,  and  that  the 
President,  from  the  12th  of  August,  1867,  was 
pursuing  that  intent,  looking  for  tools,  agents 
(o  carry  out  that  intent,  and  it  did  not  culmi- 
nate until  the  21st  of  February,  1868,  although 
the  gentleman  says  most  of  the  facts  happened 
to  claster  about  that  period,  but  not  all  of 
them. 

This  being  so,  Senators,  what  is  the  rule  to 
rebut  this  presumption  of  intention?  When 
ikprosecDtion  is  allowed  to  raise  the  presump- 
tion of  guilt  from  the  intent  of  the  accused, 
by  proving  circumstances  which  raised  that  pre- 
sumption  against  him,  may  he  not  rebat  it  by 
proof  of  other  circumstances  which  show  that 
he  could  not  have  had  such  a  criminal  intent  ? 
Was  anythincf  ever  plainer  than  that? 

Why,  consider  what  a  latitude  one  charged 
with  crime  is  allowed  under  such  circum- 
stances. Take  the  case  of  a  man  charged  with 
passing  counterfeit  money.  You  must  prove 
sis  intent;  you  must  prove  h.\9  seierUer;  you 
must  prove  circamstanoes  from  which  a  pre- 
sumption arises;  did  he  know  the  bill  was 
counterfeit.  You  may  prove  that  he  had  been 
told  so ;  prove  that  he  nad  seen  other  money 
of  the  same  kind,  and  raise  the  intent  in  that 
way.  Even  when  you  make  such  proof  against 
him  arising  from  presumptions,  how  may  he 
rebut  that  presumption  of  intent  from  circum- 
stances proved  against  him?  In  the_  first  place, 
by  the  most  general  of  all  presumptions,  proof 
of  good  character  generally,  liiat  he  is.  al- 
lowed to  do  to  rebut  a  presumption — the  most 
general  of  all  presumptions,  not  that  he  did 
what  was  right  in  that  transaction,  not  that  he 
did  certain  things  or  made  certain  declara- 
tions about  the  same  time  which  explained 
that  the  intent  was  honest,  but  going  beyond 
that  through  the  whole  field  of  presumptions, 
for  it  is  allopen  to  him,  he  may  rebut  the  pre- 
sumption arising  from  proof  of  express  facts 
by  the  proof  of  general  good  character,  rais- 
ing the  presumption  that  he  is  not  a  man  who 
would  have  such  an  intent. 

Mr.  Manager  BUTLER.  We  do  notobject 
to  that  proot. 

Mr.  STANBERY.    You  do  not  1 

Mr.  Manager  BUTLER.  Put  in  his  good 
character. 

Mr.  STANBERY.  Such  a  general  thing  as 
that  1     And  yet  yon  object  to  this  7 

Mr.  Manager  BUTLER.  Put  in  his  good 
character,  and  we  will  take  issue  on  that. 

Mr.  STANBERY.  Now,  what  evidence  is 
a  defendant  entitled  to  who  is  charged  with 
crime  where  it  is  necessary  to  make  out  an 
intent  against  him  where  the  intent  is  not  posi- 
tively proved  by  his  own  declarations,  but 
where  the  intent  to  be  gathered  by  proof  of 
other  facts,  which  may  he  guilty  or  indifferent 
according  to  the  intent.  What  proof  is  allowed 
against  him  to  raise  this  presumption  of  intent  ? 
Proof  of  those  facts  from  which  the-miud  itself 
infers  a  guilty  intention.  But  while  the  pros- 
ecution rnay  make  such  a  cage  against  him  by 
such  testimony,  may  he  not  rebut  the  case  by 
exactly  the  same  sort  of  testimony?  If  it  is  a 
declaration  that  they  rely  upon  as  made  by  him 
at  one  time,  may  he  not  meet  it  by  declarations 
made  about  the  same  time  with  regard  to  the 
same  transaction  ?  Undoubtedly.  They  can- 
not be  too  remote ;  I  admit  that ;  but  if  thev 
•re  about  the  time,  if  they  are  connected  with 
the  transaction,  if  they  do  not  appear  to  have 
been  manu&etnred,  tlien  the  declarations  of  the 
defendant  from  which  the  inference  of  inno- 
cence would  b«  presumed  are,  under  reason- 
able limitations,  just  as  admissible  as  the  dec- 
larations of  the  defendant  from  which  the  pros- 
ecution hat)  attempted  to  deduce  the  inference 
of  criminal  purpose.  Now  let  us  look  at  the 
authorities  on  this  point.  In  the  trial  of 
Hardy,  reported  in  Slate  Trials,  volume  twenty- 
fimr,   ftfl  1066,  Mr.  Erskina,  who  defsadW 


Har^,  called  a  Mr.  Daniel  Stuart  aa  »  witnsaa. 
Tfas-csse  is  so  fully  in  point  that  1  will  read 
from  it  pretty  largely : 

"  Mr.  Enldue,  I  coll  back  this  gentleman  only 
for  the  purpose  of  asking  biin  one  question,  whien 
I  could  not  with  propriety  ask  him  bcfoiro:  you 
stated,  in  your  former  examination,  your  ^orsonal 
aeqnaintance  with  the  prisoner  at  the  bar,  and  your 
transactions  with  him  before ;  did  your  ever  hear 
him  state  what  his  plan  of  reform  was? 

"Yes.  I  have ;  he  always  stated  it  to  be  the  Duke 
of  Richmond's  plan,  universal  sufiiraga  and  annual 
Parliaments. 

"  Was  that  said  to  yon  pnbUoIy,  or  in  the  privacy  of 
confidence  ? 

"  It  wassaid  publicly.  And  he  sold  mesoma  copies 
of  the  Duke  of  Richmond's  letter. 

"  Mr.  Altomeu  Oeneral.  I  really  must  ohjeet  to  this 
sort  of  examination. 

"  Mr.  Erildne.  Then  I  will  not  dtfend  this  question. 
I  am  persuaded  your  lordships  will  not  refuse  to  the 
unfortunate  man  at  the  bar  that  evidence  which  has 
been  received  for  every  prisoner,  under  similar  cir- 
cumstances, from  the  earliest  times  of  our  history 
to  the  present  moment.  I  am  sorry  to  consume  the 
time  of  the  court,  but  if  I  am  called  upon  I  will  re- 
peatto  your  lordships,  verbalim,  from  the  StateTrials, 
various  questions,  upon  similar  occasions,  put  by  dif- 
ferent prisoners,  by  consent  of  all  the  jadges,  all  the 
attorney  geoeraft  and  solicitorgonerals,  andcounsel 
for  the  Crown.  I  only  wish  to  know  whether  the 
question  is  objected  to  or  not. 

"  Mr.  Altornev  General.    It  is. 

"  Mr.  Erikine.  I  will  proceed,  and  I  have  much 
more  pleasure  in  doing  it  from  the  manner  in  which 
the  attorney  general  conducted  himself  recontly,  be- 
cause the  moment  that  it  was  stated  as  a  proceeding 
which,  we  thought,  might  be  serviceable  to  tbo  pris- 
oner, and  consistent  with  tho  roles  of  evidence,  he 
instantly  acceded  to  its  production;  therefore,  inde- 
pendent of  salis^ing  your  lordsbios,  if  I  can  satisfy 
my  learned  friond  that  we  are  in  the  regular  course, 
lam  persuaded  ho  would  be  sorry  himself  that  this 
prisoner  should  be  deprived  of  the  advantage  which 
all  others  have  enjoyed." 

Then  this  great  advocate  proceeds  to  give 
the  cases  from  the  State  Trials  upon  the  point 
that  I  am  now  considering — the  declarations 
of  a  prisoner  as  evidence  of  his  intent,  whether 
it  were  unlawful  or  lawful,  in  the  matter  as  to 
which  he  is  charged. 

I  read  from  page  1068 : 

"Now,  what  is  the  presentcase  1  The  prisoner  is 
ekargedwiththeovert  acts,  which  I  need  not  repeat, 
because  we  are  so  wUl  acquainted  with  the  nature 
of  them." 

We  are  charged  witji  overt  acts  in  issuing 
this  order, 

"  But  he  is  not  charged  with  the  commission  of 
those  acts  as  substantive  oota,  but  he  is  charged  with 
having  in  his  mind  tho  wicked  and  detestable  pur- 

Soso  of  aiming  at  tho  destruction  of  the  king,  to  put 
own  and  bring  the  king  to  death,  and  that  in  the 
fulfillment  of  that  most  detestahle  imagination  he 
did  the  specific  acts  charged  upon  the  record." 

As  we  are  charged  here  with  intent,  not  to 
put  down  the  king,  bat  to  put  down  Con|;re8S, 
and  our  detestable  acts  are  to  put  a  tool  in  the 
War  Department  to  control  the  requisitions, 
and  another  tool  in  the  Treasury  Department 
to  get  hold  of  the  money. 

Mr.  Erskine  continues : 

"That  is  to  say ,^  that  he  agreed  to  assemble  a  con- 
vention to  bo  held  whioh  was  not  held— that  he  con- 
spired to  bold  it,  for  tbo  purpose  of  subverting  the 
rule  and  authority  of  the  country,  and  not  thai  alone, 
but  tliat  he  consented  to  hold  suoh  convention,  which 
convention,  in  his  mind,  was  to  accomplish  tho  pur- 

Sose  of  the  subversion  of  the  Government,  and  that 
edid  agree  to  assemble  that  convention  for  the  pur- 
pose of  that  subversion  in  fulGllmcnt,  not  that  the 
other  is  the  consequence  of  it,  but  in  fulfillment  of 
the  detestable  purpose  of  compassing  the  king's 
death. 

"Uere,  then,  the  intention  of  the  mind  is  the  ques- 
tion whioh  the  jury  have  to  try;  and  1  think  I  may 
appeal  to  what  passed  in  the  court  on  Saturday,  that 
1  did  not  seek  to  lay  down  other  rulci>  of  evidence 
than  those  that  have  been  most  recently  stated,  and 
those  that  have  been  determined  in  anciont  times." 
Now  he  comes  to  the  cases: 

"The  oounsel  for  Lord  Oeorge  Oordon  were  the 
present  Lord  Kenyon,  lord  chief  justice  of  tho  king's 
bench,  and  myself,  who  have  now  the  honor  to 
speak  to  the  court:  nnd  I  was  permitted  to  ask  the 
Kcv.  Erasmus  Middletondbefirst  witness,  and  there- 
fore his  examination  fell  to  me  as  junior  in  the  case) 
thesequestions— I  should  tell  your  lordships,  to  m^ke 
it  more  intelligible,  that  the  great  ohjeot  was  to  see 
what  intention  Lord  George  Qordon  had,  which  could 
be  collected  only  from  what  passed  before — 'Did  yoo, 
atany  of  these  numerous  meetings  of  this  Protestant 
Association,  which  you  attended  from  the  time  Lord 
George  Gordon  became  president  of  that  society,' 
(which  was  two  years  before,) '  till  the  29th  of  May '  ''— 

That  wasthe  "  culmination"  of  Lord  George 
Gordon's  conduct: 

— "till  the  29th  of  May;  did  yon  over  hear  Lord 
George  Gordon,  in  his  public  speeches  in  tbatassooio- 
tion,  make  use  of  any  expressions  which  showed  any 
disloyal  or  aaoonstitational  iateotions  in  him  t" 
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tHe  first  place,  have  dared  to.malce  such  a  prof- 
ositioii  to  sucn  a  man  as  General  Slierinaa? 

Ueutleoieu  of  the  Senate,  iTyou  ore  to  raise 
a  presumption  that  the  President  intended  to 
carry  out  an  unlawful  purpose  by  uppoinUng 
Cooper,  that  he  intended  to  carry  out  the  same 
uulawl'ul  purpose  by  appointing  Thomas,  how 
does  jt  lutppeu  that  you  do  not  ^ive  him  the 
beaetit  of  the  presumption  arising  firom  hia 
attempt  to  get  such  a  man  aa  General  Sher- 
man, that  could  not  be  made  a  tool  of?  And 
yet  thia  is  all  to  be  shut  out  from  the  defense 
of  the  President! 

In  the  coses  that  I  have  put,  the  case,  for 
instance,  of  Lord  Qeorge  Gordon,  who  was 
indicted  fbr  a  treasonable  speech  made  on  a 
certain  da^ — I  foiget  the  clale — before  a  cer- 
tain association,  he  was  allowed  to  go  into 
proof  running  through  a  period  of  two  years 
before  that  iu  meetings  of  that  same  associa- 
tiou,  that,  instead  of  encouraging  risings  or  in- 
•nrrections,  he  had  set  his  face  against  theqi. 
All  that  was  admitted,  although  it  was  begun 
two  years  prior  to  the  declaration  for  which 
be  was  indicted,  and,  indeed,  mere  than  two 
years  before,  certainly  not  clustering  about  the 
same  time,  not  during  the  time  when  they  8»j 
the  intent  arose,  but  long  prior  to  that  time, 
when  in  fact  his  intent  may  hare  been  honest; 
for  iu  two  years  a  man  may  change  bis  intent. 
They  might  have  suid  at  that  time,  "  You  have 
^one  too  fur  back ;  the  question  is  as  to  your 
lateul  at  the  time  of  the  transaction,  as  to  your 
inleutat  the  time  when  we  have  given  evidence 
against  yon. ' '  Lord  George  Gordon  went  back 
two  years  behind  that.  We  stop  within  the 
time  which  they  have  fixed  themselves.  We 
do  not  ask  to  give  any  testimony  as  to  tbe 
President's  intent  before  the  acts  which  they 
have  brought  forward  to  raise  a  presnmptioa 
of  guilt  against  him. 

They  began  in  the  fall  of  1867  with  the  tf- 
poiutment  of  Cooper,  as  they  say.  This  is  in 
the  subsequent  winter,  when  Sherman  is  here, 
right  in  the  middle  of  this  transaction.  The 
President,  as  they  say,  had  this  intent  all 
along  before  the  act  had  culminate'd ;  that  is, 
hod  ended,  had  reached  its  consummation — 
all  that  lime,  they  say,  the  bad  intent  was  in 
the  President's  mind,  and  they  use  every  cir- 
cumstance th^  can  against  him  to  raise  the 
Dresumptiontbat  he  intended  to  carry  it  out. 
Now,  we  want  to  show  his  acts  and  his  decla- 
rations during  that  time  to  dissipate  this  idea 
that  the  President  had  any  unlawful  indent,  to 
show  that  he  was  not  seeking  after  a  tool,  but 
Beeldngfor  an  honest,  honorable,  high-minded 
soldier — to  do  what?  That  which  was  unlaw- 
ful? No ;  but  to  do  that  which  the  President 
thottght  belonged  to  him.  We  will  show  you 
that  he  ask«d  General  Sherman  if  he  would 
take  that  oCBoe  upon  the  removal  of  Mr.  Stan- 
ton, and  then  said  to  General  Sherman 

Mr.  Manager  BUTLEii.  That  U  not  allow- 
able. 

Mr.  STANBERY.  What  I  that  I  cannot 
slate  what  we  are  going  to  prove  ?  I  insist  oo 
it  as  a  right. 

Mr.  Manager  BUTLEB.  I  insist  that  it  is 
never  done  in  any  court. 

Mr.  STAN  BEUY.  If  the  Senate  choose  to 
stop  me  I  will  stop;  but  I  hope  I  shall  be 
allowed  to  state  what  I  expect  to  prove.  I  have 
been  too  long  at  the  bar  not  to  know  that  I 
have  that  right.  The  gentleman  may  answer 
my  arjniment,  but  I  hope  he  will  not  stop  it. 

Mr.  Manager  BUTLER.  If  you  look  at  the 
book  yon  hold  in  your  hand  you  will  find  that 
Erskiite  stopped  the  Attorney  General  iu  pre- 
cisely the  same  case  from  which  yoo  have 
quoted,  and  said,  "  You  most  not  read  a 
letter." 

Mr.  STANBERY.  "  Must  not  read  a  let- 
ter 1"  I  am  not  reading  a  letter ;  I  am  stating 
what  I  expect  to  prove,  and  the  gentleman 
takes  me  up.  He  does  not  understand  where 
he  is  or  where  I  am.  He  pats  on  intent  into 
my  mind  that  I  have  not  got,  as  he  seems  to 
have  the  very  good  faculty  of  putting  intents 
into  every  man's  miud.  We  expect  to  show 
that  tb«  PjMSide^  not  only  asked  Geoaral 


ShenniMs  to  take  this  position,  bot  told  bin 
then  distinctly  what  his  purpose  was,  and  that 
was  to  put  that  oSice  in  such  a  situation  as  to 
drive  Mr.  Stanton  itito  the  courts  of  law. 

Mr.  Manager  BLITLEB.  This  is  wholly 
unprofessional  and  improper. 

Mr.  STANBEUY.  I  will  judge  of  that 
Erskine  in  this  argument  introduces  a  great 
many  cases,  which  it  would  take  too  long  to 
read;  but  finally  the  question  which  he  pnt 
w^s  allowed  to  be  put  and  was  answered ;  and 
I  understand  the  decision  in  Hardy's  case  has 
gone  into  the  text- books  as.  law.  But  it  was 
not  neeessary  to  have  Hardy's  case.  I  will  ask 
any  lawyer  who  has  ever  tried  a  case  where  the 
question  was  the  intention,  and  where  the  case 
made  against  his  client  was  of  facts  from  which 
a  presumption  of  intention  was  pretended  to  be 
raised  by  the  prosecution,  may  he  not  show 
contemporaneous  oots,  acts  covering  the  same 
time  as  those  need  against  him,  declarations 
within  the  same  time  with  those  used  against 
him ;  may  he  not  be  allowed  totesort  to  these  to 
rebut  the  orimiaal  intention,  and  to  show  that 
his  intention  was  fair,  honest,  and  legal?  Un- 
donbtedlv  snoh  is  the  -law ;  and  it  is  upon  this 
^ound  that  we  ask  the  introdnotion  oi  the  tea- 
timonv  of  (}ene<al  Sherman. 

Mr.  Manager  JBUTLBR.  Mr.  PrcMdeat, 
Setiators,  I  was  quite  willing  to  put  thri  case 
to  the  judgment  of  both  lawyers  and  laymen 
of  the  Senate  without  a  word  of  argument; 
and  I  only  speak  now  to  "the  lawjFers,"  be- 
cause the  learned  counsel  for  the  President 
emphasises  that  word  as  (hough  he  expected 
some  peculiar  advantage  from  speaking  to  the 
lawyen  of  the  Senate.  All  the  rales  of  evi- 
dence are  founded  upon  the  good  sense  of  man- 
kind, as  experience  in  the  courts  of  law  has 
shown  what  is  most  likely  or  unlikely  to  elicit 
truth,  and  tb^  address  theaaselves  just  as  wAl 
to  the  layman  as  they  do  to  the  kwyer.  There 
is  no  gentleman  in  the  Senate,  nay,  there  is  n« 
gentleaun  anywhere,  that  cannot  uadarstand 
Uiis  question  of  evidence ;  and  if  the  plMn 
rules  of  fair  judgment  and  fitir  examination 
are  applied  to  it,  as  I  doubt  not  they  will  be, 
there  can  be  no  diffienlty  in  the  matter. 

I  agree  that  I  labor,  not  ander  any  we^ht 
of  the  atgument  that  has  just  been  pot  for- 
ward against  me,  but  labor  under  the  weight 
of  the  opinion  of  the  presiding  officer,  who, 
deciding  without  argument,  has  told  the  Sen- 
ate tbiU  in  his  opinion  this  came  within  the 
previous  ruling,  which  I  suppose  to  be  the  rul- 
ing of  yesterday.  If  it  did  I  should  net  for  a 
moment  have  troubled  the  Senate,  because  I 
have  long  since  learned,  however  they  may  be 
against  me,  to  bow  to  the  decisions  of  the  tri- 
bunal before  which  I  nm. 

Bat  Uiis  is  entirely  another  and  a  dffierent 
case.  In  order  to  understand  it  let  us  see 
what  is  the  exact  question.  The  exact  question 
is  "In  that  interview,"  to  wit,  on  the  14th  of 
Jannuy,  "what  conversations  took  place  be- 
tween the  President  and  yon  in  regard  to  the 
removal  of  Mr.  Stanton  ?''  "  What  conversa- 
tion ;"  it  does  not  ask  for  acts  now ;  pray,  gen- 
tlemen, keep  the  distinction.  "  What  conver- 
sation took  place  between  yon  7"  isthequestion, 
and  upon  that  the  Senate  will  vote. 

Now,  bow  is  this  attempted  to  be  sapported? 
I  agree  that  the  first  part  of  the  argnment 
made  by  the  learned  Attorney  General  was  the 
very  best  one  he  ever  made  in  his  life,  because 
it  ccmsisted  mostly  in  reading  what  I  bad  said. 
[Laughter.]  He  put  the  question,  and  I  have 
aright  to  say  so,  I  trust,  without  any  immodestv, 
because  he  adopted  al  1 1  said  as  his  own,  which 
is  one  of  the  highest  compliments  I  ever  had 
paid  to  me.  I  thought  it  was  a  good  argn- 
ment, Senators,  when  I  made  it  to  you;  I  hoped 
it  would  convince  you  that  it  was  right ;  but  it 
failed.  If  it  can  be  any  better  now  in  the 
mouth  of  the  Attorney  General  I  desire  to 
see  the  result.  I  was  Mguing  about  potting 
in  the  President's  act  in  appointing  Mr. 
Cooper.  I  tried  in  every  way  1  could  to  gel 
it  before  you ;  I  tried  to  show  you  ihal  you 
oD^ht  to  permit  me  to  do  so ;  but  by  an  almost 
Boltd  vote  yon  said  I  should  M>t.    1  said,  "I 


c*n  prove  the  intent."  My  argnment  failed 
to  convince  yon.  Will  it  do  any  better  when 
read  by  the  mnsical  voice  of  my  friend  from 
Ohio?  Ithinknok.  Of  course  you  will  allow 
me  to  have  so  much  self-gEatolation  us  still  to 
say  that  I  think  it  ought  to  have  convinced 
you.     I  only  bow  to  the  fact  that  it  did  not.    * 

But  the  point  was  there  that  I  was  attempt- 
ing to  prove,  not  a  declaration  of  Mr.  John- 
son, but  his  act  in  putting  in  Cooper:  here 
they  ask  for  eonversations.  We  failed ;  the 
Senate  decided  that  we  could  not  put  in  any  act 
except  such  as  was  charged  in  tlie  article*. 
We  do  not  oharge  in  the  articles  an  attempt  to 
bribe,  or  vse  ae  a  tool,  the  gentleman  who  is 
on  the  stand,  for  whom  we  all  have  so  high  a 
respect  I  do  not  think  that  we  have  that  ap- 
preciation of  him.  Whatever  appreciation  the 
President  might  have,  we  never  haid  that  What 
do  we  charge?  We  charge  that  he  used  the 
man  whom  we  saw  on  the  stand  here  before  as 
atool,  and  jnd^eye  en  your  consciences  whethee 
he  is  not  on  his  appearance  here  a  fit  instre* 
ment  Jadgoyel  Judge  ye  I  You  have  tee» 
him — a~  weak,  vacillating,  vain  old  man,  just 
fit  to  be  pampesed  Iqr  a  little  pride  to  do  thugs 
which  no  man  uid  no  patriot  would  dare  da> 
Why,  let  me  call  your  attention  for  a  moment 
to  lum.  On  this  stand  here  yesterday  he  was 
going  on  to  say  that  bis  conversation  was  play- 
ful to  Karsner,  playfol  to  Wilkesen ;  but  when 
he  saw  that  that  was  not  so,  that  that  did  not 
put  him  in  a  dignified  position,  he  swung  back 
to  the  trnth  and  told  us  he  metmt  to  have  foroe 
to  the  shedding  of  blood. 

Mr.  EVABTS.    He  said  ezactfy  the  oon- 

Mr.  MMSger  BUTLEB.    I  do  not  oder- 
stend  the  gentleman. 
Mr.  EVAIiTS.     fie  said  exactly  the  eon- 

1^*  Manager  BUTLER,  fie  said  that  ho 
had  made  up  his  miud  to  use  force  to  the 
shedding  of  blood.  • 

Mr.  EVARTS.  No  ;  to  break  a  door;  but 
when  he  thought  of  shedding  blood  he  retracted 
his  o{Mnion. 

Mr.  Manager  BUTLER.  And  he  remainad 
of  that  mind  until  the  next  morning. 

Mr.  EVARTS.     No  ;  he  did  not  say  that. 

Mr.  Manager  BUTLEB.  What  he  found  at 
the  masquerade  ball  or  elsewhere  to  change 
his  mind  he  has  not  told  us ;  nor  can  he  tMl 
us  when  he  changed  his  mind.  Ami  not  right? 
But  I  pass  fk'om  that ;  I  am  only  calling  the 
attention  of  the  Senate  to  the  distinction  be- 
tween the  two. 

Now,  then,  how  is  this  attempted  to  be  sup- 
ported? The  learned  gentleman  from  Ohio 
says  what?  fie  says  "inacounterfeiter'scase 
we  have  to  prove  the  teienter."  Yes,  true ; 
and  how?  By  showiag  the  passage  of  other 
counterfeit  bills  ?  Yes  rbut,  gentlemen,  did  yo« 
ever  hear,  in  a  case  of  counterfeiting,  the  coun- 
terfeiter prove  that  he  did  not  know  the  bill 
was  bad  by  proving  that  at  some  other  time  Im 
passed  a  good  bill  ?  Is  not  that  the  proposi- 
tion ?  We  try  the  counterfeit  bill,  which  we 
have  nailed  to  the  counter,  of  the  21st  of  Feb- 
ruary: and,  in  order  to  prove  that  he  did  not 
issne  it,  he  wants  to  show  that  he  passed  a  good 
bill  on  the  14th  of  January.  It  does  not  taka 
a  lawyer  to  understaad  that.  That  is  tha 
proposition. 

We  prove  that  a  counterfeiter  passed  a  bad 
bill:  1  am  fidiowing  the  illustration  of  my 
learned  opponent  Having  proved  that  .he 
passed  a  bad  bill,  what  is  the  evidence  he  pro- 
poses ?  That  at  some  other  time  he  told  some- 
body else,  a  good  man,  that  he  would  not  pass 
bad  money,  to  give  it  the  strongest  form ;  and 
yoo  are  asked  to  vote  it  oo  that  reason.  I 
take  the  illustration.  Is  there  any  authority 
bionght  for  that?    No. 

What  is  the  next  ground  ?  The  next  is  that 
it  is  in  order  to  show  Andrew  Johnson's  good 
character.  If  they  will  put  that  in  testimony. 
I  will  open  the  door  widely.  We  shall  have 
no  objection  whenever  they  offer  that  1  will 
take  all  that  is  said  of  him  by  all  good  aad 
l(tyal  men,  whether  for  probity,  patriotism,  oc 
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any  other  matter  that  they  choose  to  pnt  in 
iaaae.  But  how  do  they  propose  to  prove  good 
character  7  By  showing  what  he  said  to  a  gen- 
tleman. Did  yon  erer  hei»  of  good  character, 
lawyers  of  the  Senate ;  laymen  of  the  Senate, 
did  you  ever  hear  a  good  character  proved  in 
thatway?  A  man's  character  is  in  issue.  Does 
he  call  op  one  of  his  neiehbors  and  ask  what 
the  man  told  him  abont  his  character  ?  No ; 
the  general  speech  of  people  in  the  commu- 
nity, what  was  publicly  known  and  said  of 
him,  is  the  point,  and  upon  that  went  Hardy's 
case. 

Now,  then,  lawyers  of  the  Senate,  I  have 
never  seen  before  cited  in  the  conrse  of  an 
argument  on  the  law  the  speeches  of  counsel. 
I  thonght  it  was  not  within  the  common  usage 
of  the  profession.  Am  I  not  right,  lawyers 
of  the  Senate ;  and  yet  page  after  page  of 
the  argnmenl  of  Mr.  Erskine,  who  was  going 
forward  in  every  way  that  he  could  to  save  the 
life  of  his  client,  has  been  cited  here  to  the 
Senate  to  govern  them  as  a  precedent.  A 
more  unprofessional  act  I  never  knew. 

Mr.  STANBBBY.  Mr.  Chief  Justice,  I 
must  ask  the  gentleman  to  cease  these  state- 
ments of  "unprofessional"  matter.  I  read 
— I  wish  the  gentleman  to  attend  to  what  I  say 
now — I  read  only  so  much  of  the  argument  of 
Krskine  as  showed  the  application  of  the  cases 
which  I  read  from  Ersktne's  speech.  That 
was  all. 

Mr.  Manager  BUTLER.  I  attended  with 
eare  to  what  was  said ;  I  had  the  book  in  my 
hand  and  followed  the  gentleman ;  the  argu- 
ment of  the  counsel  only  was  read ;  and  now, 
to  show  the  application  of  that  particular  case, 
let  me  ask  what  the  question  there  was.  The 
question  was,  what  were  the  public  declara- 
tions of  Mr.  Hardy?  He  was  accused  of 
having  made  a  speech  and  made  a  series  of 
speeches  which  were  held  to  be  treasonable. 
Then  the  question  was,  what  was  his  charac- 
ter as  a  loyal  man,  and  upon  that  the  discus- 
sion arose  from  which  citations  have  been 
made ;  and  when  the  discussion  finally  termi- 
nated, gentlemen  of  the  Senate,  what  was  the 
question?  I  read  from  pKe  1096  of  the 
tweoty-fonith  volume  of  the  State  Trials : 

"  Did  you  before  the  time  of  this  cnnvention  being 
held,  wliich  is  imputed  to  Mr.  Hardy,  ever  hoorfrom 
hiiu  w,bat  bis  objects  were — whether  ho  has  at  all 
mixed  himself  in  that  business  ? 
^  **  I  have  very  often  conversed  with  him,  as  I  men- 
tioued  before,  about  hia  plan  of  reform;  ho  always 
adhered  to  the  Duko  of  llichmond's  plan,  and  Baid 
that  will  be  the  plan  that  will  be  adopted  in  the  end. 
I  disagreed  with  him  about  that,  and  that  occBaioned 
it  more  particularly  to  bo  marked  in  my  memory; 
wo  disputed  about  it,  and  ho  always  obstiDately 
adhered  to  it.  and  stated  that  to  be  the  object  of  the 
society,  and  his  whole  object. 

'\^  aathis  said  in  tho  confidence  of  private  regard 
or  in  publio  company,  where  it  might  bo  said  oaten- 
taliously? 

"I  was  never  in  public  company  with  him :  he  and 
another  person  wore  with  mo  one  night,  and  I  have, 
had  long  and  frequent  conversations  with  hiai  upon' 
tho  subject. 

"  From  all  that  you  have  seen  of  him,  what  is  his 
obaracter  for  sincerity  and  truth? 

"I  have  every  reason  to  believe  him  to  be  a  very 
sincere,  simple,  honest  man. 

*'  Mr.  Attorney  Oenei-al,  If  this  had  been  stated  at 
first  to  be  the  question  meant  to  be  asked,  I  do  not 
see  whot  possible  objection  I  could  have  to  it." 

And  if  they  will  ask  Oeneral  Sherman  or 
anybody  else  what  is  Andrew  Johnson's  char- 
acter for  sincerity  and  trnth  I  will  not  object, 
I  assure  you.  That  was  the  whole  qaestion 
about  which  the  dispute  arose  in  Hardy's  case : 
and  the  Attorney  Qeneral  finally  said  "if  I 
had  known  that  was  what  you  are  afler  I  never 
should  have  objected." 

WhatwasLordQeotgeQordon'soase?  This 
is  an  illustration  of  ^e  difficulty  of  reading 
from  the  arguments  of  counsel,  whether  they 
are  made  here  by  me  or  made  by  Lord  Erskine 
in  regard  to  Ooioon's  trial.  We  are  on  one  side 
when  we  are  arguing  our  canse,  and  we  are  apt 
to  get  our  minds  somewhat  biased.  What  was 
Lord  George  Gordon's  case?.  Lord  George 
Gordon  was  accused  of  treason  in  leading  a  mob 
of  Protestants  aniinst  the  House  of  Parliament ; 
and  there,  in  order  to  show  his  intention,  there 
were  allowed  to  be  put  in  evidence  against  him 
the  cries  of  the  mob  made  publicly  and  orally 


as  part  of  the  ret  gestae.  To  meet  that,_  what 
was  the  defense?  The  defense  was  the  insan- 
ity of  Lord  George  Gordon,  and  upon  that  de- 
fense, and  upon  the  whole  case  they  went  into 
the  widest  possible  ran^e.  Let  the  gentlemen 
on  the  other  side  come  in  and  prove — which  is 
the  best  defense  they  have  got — ^that  Andrew 
Johnson  is  insane,  and  we  shall  then  go  into 
all  his  conversaUons  to  see  whether  he  talked 
or  acted  like  a  sane  man,  on  which  idea  in  that 
case  the  defense  went  into  Lord  George  Gror- 
don's  acts  and  sayings,  but  in  no  other  way. 

Then,  what  is  the  next  thing  that  is  said  about 
this?  They  then  go  into  Lord  William  Bus- 
sell's  case.  Lord  Russell's  case  was  one  of 
those  ao  eloquently  denounced  by  the  gentle- 
man who  opened  for  the  President  yestenlay  as 
one  of  those  cases  occurring  under  the  Plan- 
tagenets  and  Tndors  which  he  would  not  appeal 
to  for  anthority.  They  do  drink  at  our  fount- 
ain sometimes.  They  have  got  back  now  to 
those  cases  which  they  wouldlay  aside  yester- 
day. They  have  come  back  to  them  to-day ; 
but  what  was  there?  The  whole  question  was, 
what  was  Lord  William  Russell's  character  for 
loyalty.  The  question  asked  the  witness  was, 
what  was  his  character  for  loyalty,  to  which  the 
reply  was  "Good."  Then  he  was  asked  "How 
long  have  yon  known  him?"  and  he  replied  "  I 
have  known  him  some  time."  Then  came  the 
question  "  Did  you  ever  hear  him  express  him- 
self against  the  king  and  against  the  Govern- 
ment?"' to  which  the  answer  was  "No;"  and 
then  followed  the  question,  ' '  Did  you  ever  hear 
him  express  himself  in  favor  of  insurrection  ?' ' 
and  the  answer  was  "No."  That  is  precisely 
as  every  lawyer  here  has  heard  the  question 
of  character  inquired  into.  The  question  is 
"What  is  the  character  of  such  a  man  for 
truth?"  The  witness  says  "Good."  Thatis 
not  putting  iu  hearsay.  That  is  to  get  a  nega- 
tive. In  that  case  they  were  not  asking  for 
what  Lord  Russell  said,  bnt  they  were  oflbring 
to  prove  that  he  did  not  say  anything  that  was 
treasonable,  not  what  he  did  say ;  and  that  was 
upon  the  question  of  his  ^ood  character. 

Let  me  call  your  attention  to  the  other  point 
upon  which  this  is  pressed,  and  that  seems  to 
be  the  strong  point  of  the  case^  because  my 
friend  said  as  he  opened  it  "this  is  very  vital," 
hoping,  I  suppose,  that  by  possibility  he  might 
in  some  way  be  able  to  fnght  you  from  your 
propriety.  If  it  is  a  very  vital  matter  you  will 
pardon  me  for  arguing  it  at  some  length. 

Mr.  STANBERY.  Will  the  learned  Man- 
ager allow  me  one  moment  ?  In  regard  to  Mr. 
Hardy's  case,  he  has  fallen  into  an  error  in 
reading  the  question,  which  was  not  the  one  at 
all  I  was  upon.  He  read  as  to  general  char- 
Mr.  Manager  BUTLER.  To  that  I  say  I 
have  fallen  into  no  such  error. 

Mr.  STANBERY.  One  moment,  if  you 
please. 

Mr.  Manager  BUTLER.  No;  I  cannot 
allow  you  to  interpolate  for  the  purpose  of 
stating  that  I  did  not  cite  correctly. 

Mr.  STANBERY.  One  moment  for  a  cor- 
rection. 

Mr.  Manager  BITTLEB.  I  cannot  spare  a 
moment,  sir. 

Mr.  STANBERY.  I  wish  to  show  only  that 
the  very  question  was  pnt  and  answered  under 
the  decision  of  the  court  in  that  case. 

Mr.  Manager  BUTLER.  Allow  me  to  say 
that  I  read  the  only  question  that  was  pnt  and 
directly  after  it  was  Eillowed  to  be  put— — 

Mr.  STANBERY.  I  shall  have  to  leave  it 
to  my  associate. 

Mr.  Manager  BUTLER.  Certainly.  If  yon 
will  turn  to  the  case  you  will  find  it,  sir.  I  be- 
gan with  "  Mr.  Daniel  Stuart  examined  by  Mr. 
Erskine,"  and  I  read  from  there  to  where  the 
attorney  general  said,  "  If  this  bad  been  stated 
at  first  to  be  the  question  meant  to  be  asked,  I 
do  not  see  what  possible  objection  I  could  have 
to  it"  I  read  irom  where  the  court  decided 
down  to  where  the  question  was  put  and  an- 
swered, and  to  what  the  attorney  general  said 
about  it.  Therefore  I  made  no  mistake.  I  am 
not  iu  the  habit  of  reading  a  portion  and  leav- 


ing out  a  portion  of  a  man's  speech,  and  then 
commenting  upon  it. 

Now,  Senators,  what  is  the  other  point ;  and 
it  is  the  only  one  I  feel  any  trouble  about  ? 
That  is  that  some  gentlemen  may  think  that 
this  question  comes  within  the  decision  of 
yesterday.  Yesterday  we  objected  to  the 
President's  declaration  after  we  said  the 
conspiracy  had  culminated.  It  was  claimed 
that  they  had  a  right  to  pnt  in  what  he  said 
when  Thomas  reported  back  to  him,  and  the 
Senate  decided  that  it  should  be  put  in  ;  but 
now  they  propose  to  go  a  month  prior  to  that 
time  and  they  propose  to  go  over  a  space  of 
time  where  we  offered  evidence  to  prove  the 
President's  bad  intent,  and  the  Senate  of  the 
United  States  ruled  it  out.  I  allude  to  Cooper's 
case.  We  offered  to  prove  that  in  December 
he  pnt  Cooper  in,  and  what  Ceoper  was  doing 
in  order  to  show  the  President's  bad  intent; 
and  the  Senate  of  the  United  States,  upon  the 
offer  of  the  Representatives  of  the  people  of 
the  United  States,  ruled  that  out ;  and  now  the 
gentlemen  propose  to  go  on  and  show  what 
uie  President  said  to  General  Sherman. 

One  arjpment  which  I  used  to  appeal  to 
prejudice  is  that  I  stated  that  the  President 
was  seeking  for  tools.  I  said  so ;  but,  at  the 
same  time,  I  said  that  he  never  found  one  in 
General  Sherman.  What  I  mean  to  say,  and 
what  will  appear  to  you  and  the  country,  is 
that  he  was  seeking  for  somebody  by  whom  he 
might  get  Mr.  Stanton  out ;  some  gentleman 
of  the  Army.  First  he  tried  Grant ;  then  he 
wanted  to  get  General  Sherman  in,  so  that 
when  General  Sherman,  not  wanting  the  cares 
of  office  upon  him  for  a  moment,  ready  to  get 
rid  of  them  at  any  time,  should  resign  and 
leave,  so  as  to  get  rid  of  it,  as  he  doubtless 
would,  he  could  then  put  in  somebody  else. 
He  went  along;  be  be{^  with  Grant,  and  he 
went  down  through  Grant  and  down  through 
Sherman  and  George  H.  Thorns^ and  down, 
down,  until  he  struck  Lorenzo  Thomas,  and 
then  he  found  the  man  who  could  be  put  in. 
Now,  the  gentlemen  propose  to  offer  to  prove 
that  he  did  not  find  a  tool  in  General  Sher- 
man, in  order  to  satisfy  the  Senate  that  he 
did  not  find  one  in  Thomas  I  Do  these  two 
things  hold  together?  Does  one  belong  to  the 
other?  Because  he  did  not  find  a  tool,  a 
proper  man  to  be  made  an  ad  interim  Secre- 
tary, and  to  sit  in  his  Cabinet  as  an  ad  inU- 
rim  Secretary,  in  General  Sherman,  does  that 
prove  that  therefore  he  did  not  find  a  proper 
man  in  Thomas? 

But,  then,  look  at  the  vehicle  of  proof.  What 
is  the  vehicle  of  proof  ?  They  do  not  propose 
to  prove  it  by  his  acts.  When  they  are  offered 
I  shall  be  willing  to  let  them  go  in.  Let  them 
offer  any  act  of  the  President  about  that  time, 
either  prior  or  since,  and  I  shall  not  object, 
although  the  Senate  ruled  out  an  actin  Cooper's 
case.  But  how  do  they  propose  to  prove  it? 
"  What  conversations  took  place  between  the 
President  and  you?"  I  agree,  gentlemen  of 
the  Senate — I  repeat  it  even  after  the  criti- 
cisms that  have  been  made — that  yon  are  a  law 
unto  yourselves.  Yon  have  a  right  to  receive 
or  reiect  any  testimony.  All  the  common  law 
can  do  for  you  is,  that  being  the  accnmulation 
of  the  experience  of  thousands  of  years  of  trial, 
it  may  afford  some  gnide  to  yon ;  bnt  you  can 
override  it.  You  have  no  right,  however,  to 
override  the  principles  of  jnstice  and  equity, 
and  to  allow  the  case  of  the  people  of  the  Uni- 
ted States  to  be  prejudiced  by  the  conversa- 
tions of  the  criminal  they  present  at  your  bar, 
made  in  his  own  defense  before  the  acts  done, 
which  the  people  complain  of.  That  I  may,  I 
trnst,  without  offense  say  ;  becanse  there  is  a 
law  that  must  govern  us  at  any  and  all  times, 
and  the  single  question  is — I  did  not  mean  to 
trouble  the  Senate  with  it  before,  and  never 
will  again  on  this  question  of  conversation — 
what  limit  is  there  ?  If  this  is  allowable  yoa 
may  put  in  his  conversations  with  everybody  ; 
you  may  put  in  his  conversations  with  newa- 
paper  reporters — and  he  is  very  free  with  those 
if  we  are  to  believe  the  newspapers.  If  he  has 
a  right  to  converse  with  Gtoueral  Sherman  aJ>oat 
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tliu  case  aad  put  that  in,  I  do  not  see  irhj  ha 
bas  uot  a  right  to  converse  with  Mack,  and 
John,  and  Joe,  and  J.  B.,  and  J.  B.  8.,  and 
T.  R.  S.,  and  X.  L.  W.,  or  whoever  he  maj 
talk  with,  and  put  all  that  in. 

I  take  it  there  is  no  law  which  makes  a  con- 
versation with  Oeneral  Sherman  any  more 
competeot  than  a  conversation  with  any  other 
man.  And  where  are  yon  going  to  stop  in  this 
trial?  Qo  on  thus  and  they  will  get  the  forty, 
tlie  sixty,  the  ninety,  the  one  hundred  days — 
more  than  the  forty  they  first  asked,  by  simply 
calling  everybody  with  whom  the  President  has 
had  conversation ;  for  I  believe  I  may  say  with- 
out offense  that  be  is  understood  to  be  a  great 
conversationalist,  and  on  this  principle  they 
may  introduce  proof  of  all  that  he  has  said  to 
everybody  else  abont  that  time  about  the  case ; 
•ad  if  we  may  believe  report,  we  are  to  have 
reporters  and  everybody  else  with  whom  the 
Presideot  has  engaged  in  conversation. 

Allow  me  to  say  one  thing  further.  Qentle- 
men  of  the  Senate,  I  said  in  your  hearing  to 
the  learned  counsel  that  I  did  not  think  it  right 
for  him  to  state  what  he  expected  to  prove; 
and  in  order  to  prevent  his  stating  it  I  said  he 
might  imagine  any  possible  conversation.  I 
olgected  to  it,  because  he  thereby  gets  before 
the  court,  before  the  court  and  jury,  before  the 
eoart  and  the  country,  a  supposition  that  he 
could  prove  that  thing.  That  is  what  it  is  done 
for;  it  is  an  aignmeut  to  the  prejadice ;  and  I 
thought  it  then  nnprofessional.  and  I  state  that 
in  that  very  book  which  he  held  in  his  hand  in 
Hwdy's  case  the  attorney  general  of  England 
offered  to  read  a  letter  found  in  ELardy's  pos- 
session and  he  began  to  read  it.  Erskine  ob- 
jected, and  said  "  Yon  mast  not  read  it  nntil  it 
n  allowed  to  go  in  evidence. ' '  Said  he,  "I  want 
the  court  to  understand  what  is  in  the  letter. 
It  cannot  be  read  for  that  purpose.  Argue 
from  its  situation,  argue  from  where  it  was 
found,  argue  from  who  signed  it,  what  its  per- 
tinency or  relevancy  is ;  but  you  cannot  read 
the  letter  and  put  it  in  before  the  court  and  jury 
until  after  it  is  ruled  to  be  in  evidence."  The 
gentleman  in  his  practice — I  chargeit  apon  him 
here — has  seen  hundreds  of  times  a  court  stop 
coansel  and  say,  "Hand  it  to  me;  hand  the 
pa^er  up  to  me ;  yon  must  not  read  it  antilafler 
itismled  upon."  I  objected  all  that  I  could, 
but  an  ag^reg^te  body  like  this  of  coarse  coula 
not  stop  him  if  he  chose  to  go  on.  Now,  what 
was  said  after  he  had  argned  it?  He  said  he 
wanted  to  show  that  the  President  had  tried  to 
get  this  officer  of  the  Army  to  take  the  War 
Department,  so  that  he  conld  get  Stanton  out. 
That  is  what  we  charge,  that  he  would  take 
anybody,  do  anything,  to  get  Stanton  out,  That 
is  the  very  thing  we  charge.  He  would  be  glad 
to  get  (ieneral  Sherman  to  aid  him.  He  would 
have  been  glad  to  get  General  Grant.  Failing 
in  him  he  tries  General  Sherman.  Failing  in 
him  he  tries  Major  <}eneral  Geoige  H.  Thomas, 
the  hero  of  Nashville.  He  (ailing,  he  is  willing 
then  even  to  take  Lorenzo  Thomasto  get  Stan- 
ton ouL  What  for?  The  late  Attorney  Oen- 
eral has  said  the  purpose  was  to  drive  Stanton 
into  the  courts.  The  President  knew,  or  his 
counsel  knew,  that  Stanton  could  not  go  into 
the  courts  to  get  back  again.  There  is  no 
proper  process. 

Liet  tiiem  state  the  process,  if  they  can.  by 
which  Mr.  Stanton  was  to  be  reinstated  in 
office.  I  think  they  will  find  it  as  difficult  to 
•how  to  the  Senate  such  a  process  as  the^  will 
to  show  that  where  a  general  law  apphes  to 
the  States  and  Territories  of  the  United  States 
it  does  not  apply  to  the  District  of  Columbia. 
it  will  be  as  difficult  and  fully  as  troublesome 
to  show  the  one  as  the  other. 

Now,  the  simple  question  comes  back  to  us, 
aad  it  is  the  only  one  on  which  you  are  to  rule, 
Are  the  conversations  of  the  President  with 
Oeneral  Sherman  evidence?  If  the  conversa- 
tions with  him  are  evidence,  is  not  every  con- 
versation that  the  President  has  had  atany  time 
with  anybody  evidence  in  this  case?  Where  is 
the  distinction  ? 

Mr.  EVAllTS.  Mr.  Chief  Justiceand  Sen- 
ators, some  incidental  questions,  parUy  of  pro- 


fessional propriety,  have  arisen  and  been  dis- 
cussed at  some  length  by  the  learned  Manager. 
Let  me  read  from  page  165  of  the  recora  of 
this  trial  on  the  question  of  stating  what  is 
intended  to  be  proved. 

We  objected  to  certain  testimony,  and  then 
this  occurred : 

"  Mr.  Manager  Bun-nt.  The  ohjeot  is  to  show  the 
nitent  and  fiorpose  with  which  Oeneral  Thomas  went 
to  the  War Deportmenton  the  moniincof  the22d  of 
F ebmaty ;  that  he  wont  with  the  intent  and  pnrpose 
of  talcins  ponession  by  force ;  that  he  alleged  that 
intent  and  porpose ;  that  in  oonseqaenee  of  that  alle- 
gation Mr.  BUBLEIOB  invited  Qeneral  Moobhbad 
and  went  up  to  the  War  Office.  The  eonversatioa 
which  I  expect  to  prove  is  this:  after  the  President 
of  the  United  States  had  appointed  Qeneral  Thomas 
and  given  btm  direetione  to  take  the  War  Office,  and 
after  he  had  made  a  quiet  visit  there  on  the  2Ut,  on 
theeveoing  of  the21at  he  told  Mr.BDBLSiOHthatthe 
next  day  he  was  going  to  take  possenion  by  force. 
Mr.  BoaLBiOH  said  to  him 

"Mr.  Stahbxbt.  No  matter  oboat  that.  We  ob- 
ject to  that  testimony. 

"Mr.  Manager  BoTLBK.  Yon  do  not  know  what 
yon  object  to  if  you  do  not  hear  what  I  offer. 

Mr.  Manager  BUTLER.  Read  on:  "We 
object  to  it,''  and  I  stopped. 

Mr.  EVARTS.  I  have  read  what  I  have 
read,  sir. 

'  Mr.  Manager  BUTLER.  But  stopped  a 
little  short. 

Mr.  EVABTS.  I  have  read  what  I  have 
read.  Now,  sir,  we  come  to  the  impropriety 
of  my  learned  associate's  having  drawn  atten- 
tion to  the  pertinency  of  what  appeared  in 
argument  and  in  the  citation  of  authorities 
npon  the  trial  of  Hardy,  and  whether  that 
question  was  pertinent  to  this  or  not.  Now,  I 
understand  the  question  which  was  there  dis- 
cussed related  exactly  to  the  ibtroduction  of 
conversations  between  the  accused  and  the 
iritness  produced  to  prove  them,  antecedent  to 
the  period  of  the  alleged  treason  ;  and  it  all 
resulted  in  this,  on  page  1096  of  24  State  Trials: 


'LordGkitfJmtict  Evn.  Youmay puttbeqaestion 
aotljr  as  yon  proposp.    I  confess  I  wished  by  in- 
tarpoiing  to  avoid  all  discanion,  booauee  loonaider 


what  we  are  doing,  and  whom  we  have  at  that  bar, 
and  in  that  box,  who  are  suffering  by  every  mo- 
ment's nnnecessary  delay  in  such  a  case  as  this. 

" Mr.  Enkmt.  lamsoretfaejary  willexooseit;  I 
meant  to  set  myself  right  at  this  bar :  this  is  a  very 
public  place. 

**  Ifr.  Daititl  St»art  examined  by  Ur.  Snki»t." 

The  question  was  put  exactly  as  he  pro- 
posed: 

"  Did  you  before  the  time  of  this  conversation  being 
beU,  which  is  imputed  to  Mr.  Hardy,  over  hear  from 
him  what  his  ohiects  were— whether  he  Uaa  at  oil 
mixed  himself  in  that  biuineas? 

"I  have  very  often  conversed  with  him." 

And  then  he  goes  on  to  state  the  conversa- 
tions. 

Now,  Mr.  Chief  Justice  and  Senators,  I  come 
to  the  merits  of  this  question  of  evidence.  This 
is  a  very  peculiar  case.  Whenever  evidence 
is  sought  to  be  made  applicable  to  it,  it  is  a 
crime  of  the  narrowest  dimensions  atul  of  the 
must  puny  proportions ;  it  exists  for  its  com- 
pletion and  for  its  guilt,  for  its  enormity  and 
for  its  claim  to  punishment,  upon  the  delivery 
of  a  written  paper  by  the  President  to  General 
"Thomas,  to  be  communicated  to  the  Secretary 
of  War ;  and  that  offense,  in  those  naked  pro- 
portions, if  contrary  to  a  valid  law  and  if  done 
with  intent  which  makes  it  criminal  under  that 
law,  the  Congress  in  the  enactment  which 
makes  it  indictable  has  permitted  to  be  pun- 
ished by  a  fine  of  six  cents  and  no  more  I  That 
is  the  naked  dimension  of  the  mere  technical 
statutory  offense,  and  that  is  included  within 
the  mere  act  of  the  delivery  of  a  paper  unat- 
tended by  any  grave  public  considerations  of 
guilt  and  of  consequence  that  should  attend  it 
to  bring  it  into  judgment  here.  When  wc  come 
to  evidence,  I  say  thus  puny  are  the  propor- 
tions of  the  offense  and  Uius  limited  the  range 
to  which  the  defendant  is  permitted  to  call 
witnesses.  But  whwi  we  come  to  the  magnifi- 
cence of  the  accusation,  as  found  on  page  75, 
italicised  by  the  Managers,  we  will  see  what 
it  is: 

"We  deflne,  therefore,  an  impeachable  high  orimo 
or  misdemeauor  to  be  on»  m  itt  nahurem-  eontt^uencf 
tubvernveof  tomefyndamentaloretfentialprinciple  of 
government  or  hickiw  pr^'tuiieial  to  thewblic  intereM, 
and  thU  nan  vontiMl  of  a  violation  a/  the  OatuiUution, 
vflmo,  of  an  official  oatk,  or  of  duly,  Ay  an  aet  oommU- 


led  or  OMtMtti,  or,  taHKout  violalino  a  potitivo  law,  bt 
(A«  abuM  of  diteretionarv  vowert  from  improper  mo- 
tive*, or  for  any  inproper  smrsott," 

Without  any  violation  of  law,  an  act  maybe 
done  in  abuse  of  discretionary  authority  with 
improper  motives  or  for  an  improper  puipose : 
and  thus  the  widest  possible  range  is  opened 
to  this  inquiry  on  the  part  of  the  accusation,  to 
bring  wiuiin  the  range  of  guilt  the  President 
of  the  United  States.  But  further,  the  claim 
is  that  it  is  a  mistake,  on  the  whole,  to  think 
that  it  is  a  question  of  guilt  or  of  innocence, 
but,  in  the  phrase  of  ue  learned  Managers, 
"  Is  it  not  rather  more  in  the  nature  of  an  in- 
quest of  office;"  and  then,  on  page  77  : 

"  We  suggest,  therefore,  that  we  are  in  the  pres- 
ence of  the  Senate  of  the  United  States,  convened 
as  a  constitutional  tribaoal,  to  inquire  into  and  de- 
termine whether  Andrew  Johnson,  because  of  m.-il- 
veraatlon  in  office,  is  longer  fit  to  retain  the  office  of 
President  of  the  United  States." 

At  page  97  we  come  a  little  more  definitely 
to  matter  bearing  upon  this  qnestion,  and  I  b^ 
the  attention  of  Senators  to  this : 

"  It  may  be  said  that  the  President  removed  Mr. 
Stanton  for  the  very  purpose  of  testing  the  conetitn- 
tionolity  of  this  law  before  the  courts,  and  the  ques- 
tion is  asked,  Will  you  condemn  him  as  for  a  crime 
for  so  doing?  If  this  plea  were  a  true  one  it  ought 
not  to  avail :  but  it  is  a  subterfoge.  We  shall  show 
yon  tbat  he  has  taken  no  step  to  submit  the  question 
to  any  court,  although  more  than  a  year  has  elapsed 
since  the  passage  of  the  act." 

Then,  at  page  108,  we  are  told: 

"  Upon  the  flrst  reading  of  the  articles  of  impeach- 
ment the  qnestion  might  nave  arisen  in  the  mind  of 
some  Senator,  Why  are  theae  acts  of  the  President 
only  presented  by  the  House  when  hiatoty  infonas 
us  that  others  equally  dangerous  to  the  libortios  of 
the  people,  if  not  more  so,  and  others  of  equal  usurp- 
ation of  powers,  if  not  greater,  are  passed  by  in 
silence? 

"  To  such  possible  inquiry,  we  reply :  that  the  acts 
set  out  in  the  flrst  eight  articles  are  but  the  culmi- 
nation of  a  series  of  wrongs,  malfeasances,  and  nsnrp- 
atioas  committed  by  the  respondent,  and  therefore 
need  to  be  oxomined  in  the  light  of  his  precedent 
and  concomitant  acts  to  grasp  their  scope  and  de- 
■ign." 

And  then  common  fame  and  current  history 
are  referred  to,  and  confirmed  by  a  citation  of 
cases  two  hundred  and  forty  years  old  from 
the  British  reports,  to  show  that  they  are  good 
ground  for  you  to  proceed  upon  in  your  ver- 
dict. Bringing,  then,  this  to  a  head,  the  hon- 
orable Manager  says: 

"Who  does  not  know  that  from  the  hour  he  began 
these  bis  usurpations  of  power  he  everywhere  de- 
nounced Congress,  the  lenity  and  oonstitntionalibr 
of  its  action,  and  defied  its  legitimate  powers,  and, 
for  that  purpose,  announced  his  intentions  and  car- 
ried out  his  purpose,  as  far  as  hewas  able,of  remov- 
ing every  true  moo  from  offioe  who  snstained  tb» 
Congress  of  the  United  States?  And  it  is  to  carry 
out  this  plan  of  action  that  he  claims  the  unlimited 
power  of  removal,  for  the  illegal  exercise  of  which 
he  stands  before  yon  this  day." 

These  are  the  pretensions  and  these  the 
dimensions  of  public  inculpation  of  the  Chief 
Magistrate  of  this  nation  which  are  of  sndi 
grave  import  From  their  intent  and  design, 
from  their  involving  the  public  interests  and 
the  fundamental  principles  of  the  Ooverament, 
they  are  worthy  of  tills  great  tribonal'sattentioB, 
and  of  a  judgment  that  deposes  him  from  his 
office  and  calls  npon  the  people  for  a  reflec- 
tion. All  the  eleven  articles  are  upon  trial, 
and  if  this  evidence  be  pertinent  under  any 
of  them  it  is  pertinent  and  admissible  now. 
And  now  I  should  like  to  look  first  to  the  qnes- 
tion of  the  point  of  time  as  bearing  upon  the 
admissibility  of  this  evidence.  Under  the 
eleventh  article  the  speech  of  the  IStfa  of  Au- 
gust, 1866,  is  alleged  as  laying  the  foundation 
of  the  illegal  pnrposes  that  culminated  in  1868, 
to  point  the  criminality,  that  is  what  made  the 
subject  of  accusation  in  that  article.  Proof, 
then,  of  the  speeches  of  1866  is  made  evidence 
under  this  article  eleven,  that  imputes  not 
criminality  in  making  the  speech,  but  in  the 
action  afterward  pointed  by  the  purpose  of 
the  speech.  So,  too,  a  telegram  to  Governor 
Parsons,  in  January,  1867,  is  sup'posed  to  be 
evidence  as  bearing  upon  the  gnilt  completed 
in  the  year  1868. 

So,  too,  the  interview  between  Wood,  the 
office-seeker,  and  the  President  of  the  United 
States,  in  September,  1866,  is  supposed  to  bear 
in  evideDoe  upon  the  question  of  intent  in  tite 
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eonsaniouitioo  of  the  orime  kllend  to  hav« 
been  completed  in  1868.  I  appreuend,  there- 
fore, that  on  the  question  of  time  this  inter- 
view between  Oeneral  Sherman  and  the  Presi- 
dent of  the  United  States,  in  the  very  matter 
of  the  public  transaction  of  the  President  of 
the  United  States  changing  the  head  of  the 
War  Department,  which  waa  eustaally  com- 
pleted in  February,  1868,  is  near  enough  to 
point  iatent  and  to  show  honest  parpose,  if 
these  traniactioM,  thas  in  evidence,  are  near 
«noagh  to  bear  upon  the  same  attributed 
crimes'. 

There  remains,  then,  only  this  consideration, 
whether  it  is  open  to  the  imputation  that  it  is 
a  mere  proof  of  deolanttions  of  the  President 
concerning  what  his  motives  and  objects  were 
in  reference  to  hia  subsequent  act  in  the  re- 
moval of  Stanton.  It  certainly  is  not  limited 
to  that  force  or  efiect.  Whenever  evidence 
of  that  mere  character  is  offered  that  question 
will  arise  to  be  disposed  of;  but  as  a  part  of 
the  public  action  and  conduct  of  the  President 
of  tlie  United  States  in  reference  to  this  very 
office,  and  his  duty  and  parpose  in  dealing 
with  it,  and  on  the  very  point,  too,  as  to 
whether  that  object  was  to  fill  it  by  unwar- 
rantable characters  tending  to  a  perversion  or 
betrayal  of  the  public  trust,  we  propose  to 
show  his  consultations  with  the  Lieutenant 
General  of  the  armies  of  the  United  States  to 
induce  him  to  take  the  place. 

On  the  otlier  question  of  whether  his  efforts 
are  to  create  by  violence  a  civil  war  or  blood- 
•hed,  or  even  a  breach  of  the  peace,  in  the  re- 
moval of  the  Secretary  of  War,  we  show  that 
in  this  same  consultation  it  wag  his  desire  that 
the  Lieutenant  Qeneral  should  take  the  place 
in_ order  that  by  that  means  the  opportunity 
might  be  given  to  decide  the  differences  be- 
tween the  Kxecutive  and  Congress  as  to  the 
constitutional  powers  of  the  former  by  the 
courts  of  law.  If  the  conduct  of  the  Presi- 
dent in  relation  to  matters  that  are  made  the 
Subject  of  inculpation,  and  of  inculpation 
through  motives  attributed  through  designs 
supposed  to  be  proved,  cannot  be  made  the 
subject  of  evidence,  if  his  public  action,  if  his 
public  conduct,  if  the  efforts  and  the  means 
that  he  used  in  the  selection  of  agents  are 
not  to  be_  received  to  rebut  the  intentions  or 
presumptioDS  that  are  sought  to  be  raised 
•gainst  him,  well,  indeed,  was  my  learned  asso- 
ciate justified  in  saying  that  this  is  a  vital  ques- 
tion. Vital  in  the  interests  of  justice,  I  mean, 
rather  than  vital  to  any  important  considera- 
tions of  the  cause.  Vital  undoubtedly  on  the 
merest  principles  of  common  justice,  that 
when  the  Chief  Magistrate  of  the  nation  is 
brought  under  incalpation  from  a  series  of 
«harges  of  this  complexion  and  of  this  com- 
prehension,  and  when  the  motives  are  assigned, 
when  the  presamptions  and  innuendoes  are 
aii«Md  which  I  have  treated  of,  that  he  shall 
Bot  be  permitted,  in  the  presence  of  this  great 
eouncil  sitting  upon  his  case  and  doing  justice 
to  him  as  an  individual,  but  more,  sitting  in 
this  case  and  doing  justice  in  respect  to  his 
office  of  President  of  the  United  States,  doing 
justice  to  the  great  public  questions  proposed 
to  be  affected  by  your  judgment — whether  the 
chosen  head  of  the  nation  shall  be  deposed 
from  authority  by  the  action  of  this  court  com- 
posed of  a  branch  of  the  Congress,  and  tbe 
people  resorted  to  again  through  the  mode  of 
election  for  a  new  Chief  Uagislrate.  I  appre- 
hend that  this  learnedcoart  of  lawyers  and  lay- 
raeu  will  not  permit  this  "ikst  and  loose" 
game  of  limited  crime  for  purposes  of  proof 
and  unlimited  crime  for  purposes  of  accusation, 
that  they  will  not  permit  this  enlargement  and 
contraction,  phrases  sometimes  replaced  by  a 
more  definite  and  shorter  Saxon  description. 

Mr.  SPRAGUK,  (at  twenty  miantes  before 
three  o'clock. )  I  move  that  the  Senate  take  a 
recess  for  fifteen  minutes. 

The  motion  was  agreed  to;  and  the  Chief 
Justice  resumed  the  chair  at  five  minutes  to- 
throe  o'clock. 

The CHIBF JUSTICE.  Senators willplease 
to  give  their  attention.    The  eoaaael  &r  Um 


President  will  proceed.  [After  a  pause.  ]  Do 
the  counsel  for  the  President  desire  to  be  heard 
further? 

Mr.  CURTIS.    No,  Mr.  Chief  Justice. 

Mr.  Manager  WILSON.  Mr.  President,  I 
shall  claim  the  attention  of  the  Senate  but  for 
a  few  minutes.  My  principal  purpose  is  toget 
before  the  minds  of  Senators  the  troth  in  the 
Hardy  cose  as  it  fell  from  the  lips  of  the  chief 
justice,  when  he  passed  upon  the  question 
which  had  been  propounded  by  Mr.  Erskine 
and  objected  to  by  the  attorney  general.  ^The 
ruling  IS  in  these  words: 

"  Lord  Chief  Jiutiee  Eur*.  Mr.  Erskins.  I  do  not 
know  whether  yon  can  be  content  to  aoqniesoein  the 
opinion  that  we  ore  inolined  to  form  upon  the  aub- 
joet,  in  which  wo  go  a  certain  ira7  with  you.  Noth- 
los  is  so  dear  as  that  all  declorationi  which  apply  to 
faoU,  and  even  apply  to  the  particular  case  that  ia 
charged,  though  toe  intent  should  moke  a  part  of 
that  ohoTfe,  are  evidence  affoiost  a  prisoner  and 
are  not  evidence  for  him,  because  the  preeumption 
upoft  which  declare tio OS  are  evidenoe  is,  that  no  man 
would  declare  anything  against  himself  nnleas  it 
were  trne :  but  overy  mnn,  if  he  was  in  a  difficulty, 
or  in  the  view  to  any  difficulty,  would  maho  decla- 
rations for  himself.  Those  declarations,  if  offered  as 
evidence,  would  be  offered,  therefore,  upon  no 
ground  which  entitled  them  to  credit.  That  is  the 
general  rule.  But  if  the  uuestioo  be— as  I  really 
think  it  ia  io  this  cose,  which  is  my  reason  now  for 
interpoaing-^-if  the  (question  be,  what  woa  the  politi- 
cal speculatiTO  opinion  which  this  man  entertained 
toacuing  a  reform  of  Parliament,  I  believe  we  all 
think  that  opinion  may  very  well  bo  learned  and 
discovered  by  the  conversations  which  ho  has  held  at 
any  time,  or  In  any  place. 

"  Mr,  Jsrtkine.  Jnst  BO,  that  ia  my  qnestion ;  only 
that  I  may  not  get  into  another  debate,  I  beg  your 
lordship  will  hear  mo  a  few  words. 

"  Lord  Chief  Jutliee  Eyre.  1  think  I  have  already 
anticipated  a  misapprehension  of  what  I  am  now 
■taling,  by  aaying  that  if  tho  declaration  waa  meant 
to  apply  to  a  disavowal  of  the  particnlar  charge  mode 
against  thia  man  that  declaration  could  not  be  re- 
ceived :  as,  for  instance,  if  he  badaaid  to  aome  friend 
of  his.  When  I  planned  this  convention  I  did  not 
mean  to  use  this  convention  to  destroy  the  king  and 
hia  Qovornment,  but  Idid  mean  to  get,  by  meaoa  of 
this  convention,  the  Duke  of  Itichmona's  plan  of 
reform — that  would  fall  within  the  rulo  I  first  laid 
down;  that  would  be  a  declaration,  which  being  for 
him,  he  could  not  be  admitted  to  make,  though  the 
law  win  allow  a  contrary  doclanition  to  have  been 
given  in  evidence.  Kow,  if  you  take  it  so,  I  believe 
there  ia  no  difficulty." 

And  upon  that  ruling  the  qnestion  was 
changed  as  read  by  my  associate  Manager,  and 
correctly  read  by  him,  and  all  that  followed 
this  raling  of  the  chief  justice  and  the  snb- 
seqneiit  oiscossion  was  read  by  my  associate 
Manager.     The  lord  chief  justice  further  said  : 

"  Yon  may  put  the  question  ozaetly  as  you  pro- 
pose." 

That  is  ailer  discussion  had  occurred  subse- 
quent to  the  rnling  of  the  chief  justice  to 
which  I  have  referred,  and  in  which  a  change 
in  the  character  of  the  original  question  was 
disclosed. 

"I  confess  I  wished  by  interposing  to  avoid  all 
discussion,  because  I  consider  what  we  are  doing, 
and  whom  we  have  at  that  bar,  and  in  that  box,  whe 
are  Buffering  by  every  moment's  nnneoesaory  dabir 
in  such  a  cause  aa  this. 

"Jfr.  ErnHne,  I  am  sure  thetnrywill  excuse  it;  I 
meant  to  set  myself  right  at  thia  bar;  tbb  is  a  very 
publio  plaee." 

Then  follows  the  question — 

"  Mr.  DanM  Stuart  examined  by  Mr.  Ertkime. 

"  Did  you  'lefore  the  time  of  this  convention  being 
held,  wliioli  is  imputed  to  Mr.  Uurdy,  ever  hear  from 
him  wlia  this  objects  were,  whether  he  has  at  all 
mixed  liirn^ulf  in  that'busioeefl? 

"  I  have  very  often  oonveracd  with  him,  aa  I  men- 
tinned  before,  about  bis  plan  of  reform ;  he  always 
adhcrc'J  to  the  Duke  of  Ricbmond'a  plan." 

And  which  declaration 

Mr.  FESSENDEN.    Is  that  the  answer? 

Mr.  Manager  WILSON.  That  is  the  answer. 
And  which  declaration  came  within  the  excep- 
tion to  the  rule  laid  down  by  the  chief  justice. 
The  final  question  was  then  put : 

"From  all  tliat  you  have  aecn  of  Iiim,  what  ia  bis 
character  for  sincerity  and  truth  7 

"  I  have  overy  reason  to  believe  him  to  be  a  very 
sineere,  simple,  honest  man." 

To  which  the  attorney  general  said : 

"  If  this  had  been  stated  at  flrst  to  the  qnestion 
meant  to  be  asked  I  do  not  see  what  possible  ohieo- 
tion  I  could  have  to  it." 

Mr.  FESSENDEN.  Does  not  that  remark 
apply  to  both  questions  ? 

Mr.  Manager  WILSON.  That  remark  ap- 
plies to  the  last  question.  The  remark  was 
made  after  the  last  qnestioa  was  put ;  but,  as 


I  understand  it,  the  two  questions  are  substan- 
tially the  same,  and  are  connected,  and  the 
remark  of  the  attorney  general  applied  to  both, 
as  the  first  was  but  the  oasis,  tho  inducement 
to  the  last. 

Mr.  FESSENDEN.  They  were  put  con- 
secutively? 

Mr.  Manager  BUTLEB.  Nothing  between. 
One  was  inducement  to  the  other. 

Mr.  Manager  WILSON.  Now,  what  is  the 
question  which  has  been  propounded  by  the 
counsel  on  the  part  of  the  President  to  Oen- 
eral Sherman  ?    It  is  this : 

"In  that  interview  what  conversation  took  plaee 
between  the  President  and  you  in  regard  to  the  re- 
moval of  Mr.  Stanton  T" 

Now,  I  contend  that  that  calls  for  just  snek 
declarations  on  the  part  of  the  President  as 
fall  within  the  rule  laid  down  by  the  cbisf 
justice  in  the  Hardy  case,  and,  therefore,  must 
be  ezcladed.  If  this  conversation  can  be  ad- 
mitted, where  are  we  to  stop  ?  Who  may  not 
be  put  upon  the  witness-stand  and  asked  fat 
conversations  had  between  bim  and  the  Presi- 
dent, and  at  any  time  since  the  President  en- 
torea  upon  the  duties  of  the  presidential  office, 
to  show  the  general  intent  and  drift  of  his  mind 
and  conduct  during  the  whole  period  of  his 
official  existence ?  And  if  this  be  competent 
and  may  be  introduced,  may  it  not  be  followed 
by  aa  attempt  here  to  introduce  conversations 
occurring  between  the  President,  his  Cabinet, 
and  General  Grant,  by  way  of  inducing  this 
Senate,  under  pretense  of  merely  defendii^ 
the  respondent,  to  try  a  qnestion  of  veraei^ 
between  the  Oeneral  of  the  Army  and  the 
President  of  the  United  SUtes  7  The  int«^ 
view  OQt  of  which  that  question  sprung  oc- 
curred about  the  same  time  that  this  one  did ; 
and  I  suppose  the  next  offer  will  be  to  pot  in 
the  conversation  between  the  President,  his 
several  Secretaries,  Cabinet  officers,  and  th« 
General  of  the  Army,  in  order  that  the  pre- 
ponderance of  testimony  (considered  numeri- 
cally, at  least,)  submitted  here  in  this  trial  nu^ 
weigh  down  the  Oeneral  of  the  Army,  he  being 
no  par^  concerned  in  this  proceeding.  SncE 
an  offer  may  meet  us  at  the  next  step,  because 
it  was  a  conversation  which  transpired  about 
that  time. 

Mr.  Manager  BUTLER.  Only  the  dfty  be 
fore. 

Mr.  Manager  WILSON.  Yes ;  only  the  day 
before.  We  certainly  must  insist  upon  the 
well  known  and  long  established  rule  of  evi- 
dence being  applied  to  this  particular  objeo- 
tion,  for  the  purpose  of  ending  now  and  for- 
ever, so  fttr  as  this  case  is  concerned,  these 
attempts  to  put  in  evidence  the  declarations  of 
the  President,  made,  it  may  be,  for  the  purpose 
of  meeting  an  impeachment  by  such  weapoas 
of  defense. 

It  is  offered  to  be  proved  now,  as  the  conn- 
sel  inform  us,  that  the  President  told  Oeneral 
Sherman  that  he  desired  him  to  accept  an  ap- 
pointment of  Secretary  for  the  Department  of 
War  to  the  end  that  Mr.  Stanton  might  be 
driven  to  the  courts  of  law  for  the  purpose  of 
testing  his  title  to  that  office ;  and,  inasmuch 
as  the  counsel  have  referred  to  the  opening 
argument  of  my  associate  Manager,  and  seem 
to  delight  in  reading  therefrom, let  me  read  a 
brief  paragraph  or  two  from  that  opening  ap- 

§  lying  to  this  pretended  purpose  of  the  I'resi- 
ent  of  driving  the  Secretary  of  War  to  the 
courts  to  test  his  title.  On  that  occauon  the 
Manager  said : 

"The  President  knew,  or  ought  to  have  known, 
bis  official  adviser,  who  now  appears  as  hia  counsel, 
eonld  and  did  tell  him,  doubtless,  that  ho  alone,  aa 
Attorney  Qeneral,  could  file  an  information  in  Ibe 
nature  of  a  ovo  toamnto  to  determine  this  question 
of  the  validity  of  the  law. 

"  Mr.  Stanton,  if  eieoted  from  office,  waa  withoMt 
remedy,  because  a  series  of  decisions  has  settled  th« 
law  to  be  that  an  ejected  officer  cannot  reinstate 
himself  either  by  9110  warraKlo,  maiutoniu,  or  other 
appropriate  remedy  in  the  eoarta." 

Theconnael  refrain  from  noticingthisanswer 
to  the  President's  assertion  so  often  made  that 
be  was  only  endeavoring  to  manufacture  a  law- 
suit and  get  a  case  into  the  courts ;  and  I  am  led 
to  believe  that  the  purpose  was  not  the  harof 
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leas  one  of  getting  th«  Lienteaaat  Gtaenl  of 
the  Army  into  the  position  of  Secretary  of  War, 
by  way  of  enabling  the  respondent  to  secure  a 
jndicial  decision  of  the  contested  question  to 
which  the  President  and  Secreta^  Stanton 
were  parties,  but  for  the  purpose  of  getting 
possession,  as  we  have  charged,  of  that  Depart- 
ment for  his,  the  respondent's,  own  purposes, 
and  patting  Mr.  Stanton  in  a  position  where 
he  could  not  get  into  court  and  secure  a  jadg- 
ment  upon  his  title  to  that  office — not,  I  beg 
counsel  to  remember,  not  that  we  charge  that 
the  President  believed  or  expected  that  he 
could  make  a  tool  of  General  Sherman  ;  but 
that  he  might  oust  Mr.  Stanton  from  the  actual 
possession  of  his  office  by  getting  General  Sher- 
man to  accept  it,  and  thus  putting  Stanton  in  a 
Sosition  where  he  could  not  have  his  claim  to 
le  office  tested ;  and  further  expecting  and 
believing,  doubtless,  that  General  Sherman 
would  not  long  desire  to  occupy  the  position ; 
and  when  he  mijghtask  to  be  relieved  from  the 
thankless  position,  to  escape  from  the  never- 
ending  political  contests  of  this  city,  then  the 
Adjutant  General  of  the  Army,  or  soqpe  other 
person  equallr  pliant,  could  be  put  luto  the 
place  vacated  by  General  Sherman.  The  Pres- 
idient  did  not  sncceed  in  that  effort.  General 
Sherman  declined  the  position  tendered,  and, 
as  has  been  said,  the  respondent  wandered  on 
down  with  his  oner  of  place  and  power  until 
he  came  to  Adjutant  General  Thomas.  Then 
he  found  the  person  who  was  willing  to  under- 
take this  work,  who  was  willing  to  use  force, 
as  he  declared,  to  get  possession  of  that  office, 
and  obey  the  orders  of  the  President^  and  now, 
with  that  proof  of  the  President's  criminal  acts 
and  intents  in  and  before  the  Senate,  it  is 
proposed  by  his  counsel  to  make  apparent  his 
innocence  and  effectnate  his  defense  by  giving 
in  evidence  his  own  declarations  at  a  time  not 
embraced  in  any  of  the  former  rulings  of  the 
Senate.  If  a  case  can  be  defended  in  this  way, 
no  civil  officer  of  the  United  States  can  ever 
be  convicted  on  impeachment ;  and  if  the  same 
rule  should  apply  in  the  courts  of  justice,  no 
criminal  will  ever  be  convicted  for  any  offense 
therein.  If  the  officer  or  the  criminal  may 
make  his  own  defense  by  his  own  declarations, 
he  will  always  have  one  which  will  meet  his 
ease  and  work  his  acquittal. 

I  do  not  desire  longer  to  detain  the  Senate 
by  proion^g  this  discussion.  I  ara  willing  to 
lot  tiiis  oigection  rest  npoa  the  authority  pro- 
duced by  the  learned  counsel  for  the  Presi- 
dent, for  under  it,  and  by  force  of  it,  the  tes- 
tinony  now  offered  mast  be  exchided. 

TheCHIEPJUSTlCB.  Senators,  the  Chief 
Jaalice  has  expressed  the  opinion  that  the  qoee- 
tioa  BOW  proposed  is  admissible  wilMa  the 
Tota  of  the  Senate  of  yestet^y.  He  will  state 
bfieAy  the  noonds  of  that  opiaimi.  The  qnes- 
tMm  yestaraa^  bad  iete«aoe  to  a  cooTersatioB 
between  the  President  and  General  Thomas 
Sffter  the  note  addressed  to  Mr.  Stanton  was 
written  tati  delivered,  and  the  Senate  held  it 
adasHsible.  The  question  to-day  has  reference 
to  a  eemwenntien  relating  to  the  same  sabjact- 
matter,  between  the  President  and  General 
Sherniaa,  wUch  oeoattred  before  the  note  of 
removal  was  wtiKen  and  deliveced.  Beithqnea- 
tions  wete  asked  for  the  fvtpose  of  proving  the 
iatent  of  the  President  in  the  attonpt  to  Mf 
Biove  Mr.  Staoton.  The  Chief  Jaatiee  tfaiaks 
that  proof  of  a  conversation  shortly  before  a 
traasaeilon  is  better  evidence  of  the  intent  of 
an  actorin  it  than  proof  ofaeoaveraationabortlv 
after  the  teansactUM.  The  itoeretary  will  caU 
the  roll. 

Mr.  D&A£&  Wm  the  Chief  Josticebe  so 
kind  M  to  state  the  (mention  snbnHtted  to  the 
8ei>at«  and  about  to  oe  voted  <m  ? 

The  CHIEF  JUSTICS.  The  SecretairwiU 
tend  the  qaeation. 

The  Secretary  read  as  follows : 

QaMtMit.  Ib  thatinterriew  what  eeoTarsation  took 
place  between  the  President  and  yon  in  ngard  t» 
the  raao  val  of  Mr.  Stanton  T 

The  CHIEF  JUSTICE.  Upon  this  qneif 
Ilea  the  yeaa  and  naye  have  been  demaiMed, 
aMl  h*t«  betm-e^ereA    Bniinttsii,  yon  wKe 


are  of  ornnion  that  the  question  is  admaeiUe 
will,  ae  yoor  names  are  called,  answer  yea; 
those  of  the  contrary,  nay. 

The  question  being  taken  by  yeas  and  nays, 
resulted — yeas  28,  nays  28 ;  -as  follows  : 

YEAS— Mestrs.  AnthoDV,  Bayard,  Bnokalew,  Cole, 

8 aria.  Dixon,  Dodittle.  Feinenden,  Kowler,  Orimea, 
eudrioks,  JoIuMoa,  McCreeiy,  Uorgao,  Norton. 
Patterson   of  Tennessee.  Ross,  Spnurae,   Sumner, 
Trumball,  Van  Winkle.  Viokers,  and  Willey-2J. 
NAYS— Measra. Cameron,  CaUell,  Chandler, Conk- 

iins,  Connces,  CorbetL_  Cragin,  Drake,  Edmund*, 
^erry,  Prelinichnysen,  Harlan,  Henderson,  Howard, 
Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Nye, 
Patterson  of  New  Uampshiie,  Pomeroy.  Bamsey. 
Sfaerman.  Stewart,  Thayer,  Tipton.  Williams,  Wil- 
son, and  Yate»— 28. 

NOT  VOXINO-Mesars.  Howe.  Saolsbory,  and 
Wade-8. 

So  Uie  question  waa  ruled  to  be  inadmissible. 

Mr.  STANBERY,  (to  the  witness.)  Gen- 
enJ  Sherman,  in  any  of  the  oonvsrsatioas  of 
the  President  while  you  were  here,  what  was 
said  about  the  department  of  the  Atlantic? 

Mr.  Manager  SUTLER.  Stay  a  moment. 
I  nbmit  that  that  <alls  within  the  ruling  jnat 
made.    They  cannot  pot  in  these  declanuions. 

The  CHIEF  JUSTICE.  The  coansel  will 
reduce  his  qiiestion  to  writing. 

Mr.  STANBERY.     I  will  vary  the  question. 

The  quesffon  was  reduced  to  writing  and  sent 
to  the  OBsk. 

The  CHIEF  JUSTICE.  The  Secretary  Will 
read  the  question : 

The  Secretary  read  it,  as  foUews: 

What  do  you  know  about  the  creation  of  the  de- 
partment of  the  Atlaatio  T 

Mr.  Manager  BUTLER.  We  have  no  (Ejec- 
tion to  what  General  Sherman  knows  about  the 
creation  of  the  department  of  the  Atlantic, 
provided  he  speaks  of  knowledge  and  not  from 
the  declarations  of  the  President.  All  orders, 
papers,  bis  own  knowledge,  if  be  has  any,  if 
it  does  not  come  irom  declarations,  we  do  not 
object  to.  Although  we  do  not  see  how  this  is 
in  issue)  if  the  presiding  officer  will  instruct  the 
witness,  as  in  the  other  case,  to  separate  knowl- 
edge from  hearsay,  we  shall  make  no  objection. 
I  have  no  doubt  the  general  knows  the  dis- 
tinction himself.  1  desire  to  ask  do  these  f^n- 
tlemen  ask  for  the  President's  declarations 
nnder  this? 

The  CHIEF  JUSTICE.  Do  the  eonnsel  for 
the  President  ask  for  the  President's  declant- 
tions? 

Mr.  STANBERY-.  I  may  misunderstand  the 
honorable  Managers,  but  I  understood  them  to 
(Mm  that  the  President  created  the  depart- 
ment of  the  Atlantic  as  a  part  of  bis  unlawful 
intent  by  military  force  to  oust  Congress,  or 
something  of  that  kind.  Do  I  understand  the 
gentleman  to  abandon  all  claim  in  regard  to 
the  department  of  the  Atlantic? 

Mr.  Manager  BUTLER.  I  am  not  on  the 
stand,  Mr.  President.  When  I  am  I  will  an- 
swer questions  to  the  best  of  my  ability.  The 
presiding  officer  asked  the  learned  counsel  a 
question.  If  the  preying  officer  does  not 
want  an  answer,  that  is  another  matter.  The 
question  pat  was,  do  you  ask  for  the  Presi- 
oent's  dedarations,  and  thereupon  the  counsel 
undertakes  to  quiz  me. 

The  CHIEF  JUSTICE.  The  counsel  for 
the  President  will  be  goocl  enongh  to  state 
whether  in  this  question  they'inclnde  state- 
ments made  by  the  President. 

Mr.  STANBERY.  Not  merely  that;  what 
we  expect  to  prove  is  in  what  manner  the  de- 
partment of  the  Atlantic  was  created;  who 
defined  the  hounds  of  the  department  of  the 
Ati(Mtio ;  what  was  the  purpose  for  whieh  the 
department  was  arranged. 

The  CHIEF  JUSTICE.  Is  this  conversa- 
tion snbsequent  to  the  time  of  the  removal  or 
•fttempted  removal  7 

Mr.  STANBERY.  I  do  not  know  whether 
it  was  snfoseqnent    It  was  aboat  the  time 

Mr.  EVARTS.    Prior.     '^     «« 

Mr.  STANBBRY.     Prior  t»  the  time,  I 

The  CHIEF  JUSTICE.    The  Chief  Justice 
wilt  submit  the  qneetien  to  Ae  Senate. 
Mr.  Manager  BUTLBR.    I  do  not  see  tJist 


The  CHIEF  JUSTICE.     The   Secretary 
will  read  the  question. 
The  Secretary  read  it,  as  follows : 

What  do  you  know  about  the  creation  of  the  da> 
partmeat  of  the  Atlantic? 

Mr.  Manager  BUTLER.  I  suppose  a  de< 
partment  can  only  be  created  by  an  order. 

The  CHIEF  JUSTICK  Does  the  honor- 
able Manager  object  to  the  question  as  put? 

Mr.  Manager  BUTLER,  i  object  to  the 
question  altogether ;  but,  if  it  is  to  be  put  at 
all,  I  want  it  expressly,  carefully  guarded,  not 
to  put  in  any  declarations  or  any  information 
learned  from  the  President. 

The  CHIEF  JUSTICE.  The  (aief  Jus- 
tice will  submit  the  question  to  the  Senate, 
whether  the  question  shall  be  put. 

The  qaestioa  being  put,  it  was  determined 
in  the  negative.  So  the  Senate  ruled  the 
question  was  inadmissible. 

Mr.  STANBERY,  (to  the  witness.)  I  will 
ask  yon  this  question,  General  Sherman :  did 
the  President  make  any  application  to  yon 
respecting  the  acceptance  of  the  duties  of  Sec- 
retary of  War  ad  interim  f  Did  he  make  a 
E reposition  to  you — not  a  declaratioa — but  did 
e  make  an  offer  to  vou? 

Mr.  Manager  BUTLER.  .  Have  you  the 
qnesUon  in  writinc? 

Mr.  STANBEEY.  Yes,  sir,  [handing  it  to 
Mr;  Manager  BuTLGB.]  Now,  we  propose  to 
prove  an  act,  not  a  declaration. 

Mr.  Manager  BUTLER.  I  ara  instructed, 
Mr.  President,  to  object  to  this,  because  an 
application  cannot  be  made  without  being  either 
in  writing  or  in  conversation,  and  then  either 
wonld  be  the  written  or  oral  declaration  of  the 
President,  and  it  is  entirely  immaterial  to  this 
issue. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, the  ground,  as  we  understand  it,  upon 
which  the  oflSsr,  in  the  form  and  to  the  extent 
in  which  our  question  which  was  overruled 
sotight  to  put  it,  was  overruled,  was  because  it 
proposed  to  put  in  evidence  declarations  of  the 
President  as  if  statements  of  what  he  was  to 
do  or  whaX  he  had  done.  We  offer  this  present 
evidence  as  exe(»itiv«  aotion  of  the  President 
at  the  time  and  in  the  direct  form  of  a  proposed 
devolution  of  office  then  presently  upon  Gen- 
eral Sherman. 

Mr.  Manager  BUTLER.  To  that  we  simply 
say  this  is  not  the  way  to  prove  executive 
action.  Anything  done  by  the  Bxecn^ive  we 
do  not  oliject  to.  Applications  made  in  a 
closet  cannot  be  put  in,  whether  ili  the  foria 
of  daeiarations  or  otherwise. 

Mr.  STANBERY.  Of  eoarse,  Mr.  Chief 
Justice  and  Senators,  if  we  offer  to  prove  the 
actual  appointment  of  General  Sherman  to  be 
Seoretary  of  Warod  inierim,  we  must  produce 
the  paper,  the  executive  order.  That  is  not 
what  we  lu-e  about  to  offer  now,  for  the  proffer 
was  not  accepted.  What  we  offer  now  is,  not 
a  declaration,  but  an  act;  a  thing  proposed  by 
tile  President  to  General  Sherman,  uncon- 
nected, if  you  please,  with  any  declaration  of 
any  intention.    Let  the  act  speak  for  itself. 

Mr.  Manager  BUTLER.  Verbal  or  written? 
■  Mr.  aTANBBRY.  Veriiel.  Would  it  have 
been  any  better  if  it  had  been  in  writing  by  a 
note?  Is  it  a  question  nnder  the  statute  of 
frauds  that  you  must  have  it  in  writing,  a  thing 
that  can  only  be  made  in  writing,  anil  is  not 
good  when  made  b^  parol  ?  What  we  are  upon 
now  we  have  not  discussed  at  all.  It  is  an  act ; 
a  thing  proposed ;  on  office  tendered  to  a  party, 
unaccompanied  by  any  declaration  at  all. 
*'  General  Sherman,  wifl  yon  take  the  position 
of  Secretary  of  War  ad  interimi"  Is  not 
that  an  act?  Is  that  a  declaration  merely  of 
intention  ?  Is  not  that  the  offer  of  the  office? 
We  claim  that  it  is  j  and  we  say,  therefore,  it 
docs  not  come  within  the  question  of  declara- 
tions at  all.  He  is  not  declaring  anything  about 
it ;  he  is  not  saying  what  his  intention  is  ;  hu^ 
he  is  doing  an  act.  "  Will  you  take  this  office. 
General?  I  offer  it  to  yon."  That  is  the 
eaestion.  Let  us  have  that  act  in,  and  then 
M  it  speak  for  itself,  witether  it  makes  for  us 
dip  matM  agniiMt  us. 
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Mr.  Manager  BUTLER.  I  proiMwe  oaly  to  | 
claim  my  right  to  close  the  discassioD  just  to 
call  the  attention  of  the  Senate  to  this.  Sup- 
pose he  did  offer  it,  what  does  that  prove  7  j 
Suppose  bo  did  not  offer  it,  what  does  that 
prove?  If  you  mean  to  deal  fairly  with  the 
Senate,  and  not  get  in  a  conversation  under 
the  guise  of  putting  in  an  act,  what  does  it 
prove  ?  It  would  rather  prove  in  our  favor 
that  he  was  trying  to  get  General  Sherman  to 
take  this  office  in  order  to  get  out  Stanton. 
And  if  it  was  the  mere  act  I  should  not  object 
perhaps.  The  difficulty  is,  while  it  is  not 
within  the  statute  of  frauds,  I  tliink  it  is  within 
everything  but  the  statute.  I  think  it  is  an 
attempt  under  the  guise  of  an  act  to  get  iu  a 
conversation. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question. 

The  Secretary  read  as  follows : 

Did  the  Presideat  make  any  applioatioa  to  you 
rmpcctiniyoar  acoeptanoe  of  tDodaliesof  Seoretaiy 
of  War  ad  interim  f 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  put  the  question  to  the  Senate. 

The  question  being  put  was  determined  in 
the  affirmative.  So  the  Senate  decided  the 
question  to  be  admissible. 

By  Mr.  Stadbbbt. 

Question.  Answer  the  question,  if  yon  please, 
General  Sherman  7 

The  WrrifEas,  (to  the  Secretary.)  Will  you 
read  it  again,  sir? 

The  Secretary  read  the  question ,  as  follows : 

Did  the  President  make  any  application  to  yon 


respecting  your  aooeptaiie«of  the 
of  War  ad  inltrimt 


katiesofSeoretary 


Aftnoer.  The  Presidenttendered  me  the  office 
of  Secretary  of  War  ad  interim  on  two  occa- 
sions ;  the  first  was  on  the  afternoon  of  Janu- 
anr  25  and  the  seeond  on  Thnrsday,  the  80th 
01  January. 

Quention.  Mr.  Stenton  was  then  in  office, 
was  he? 

Anstoer.  Mr.  Stanton  was  then  in  office  as 
now. 

Question.  Was  any  one  else  present? 

Annoer.  I  think  not,  sir.  Mr.  Moore  may 
have  been  called  in  to  show  some  papers,  but 
I  think  was  not  present  when  the  President 
made  me  this  tenaer.  To  both  of  them — shall 
I  go  on  7 

Mr.  STANBBRY.    There  is  do  obi'ection. 

jlrwwer.  To  both  of  them  I  replied  in  writ- 
ing. My  answer  to  the  first  is  dated  on  the 
27th  of  January ;  my  answer  to  the  second  is 
dated  on  the  Slst  of  January. 

Qu^ion.  Did  yon  receive  an^  conmuiica- 
tion  in  writing  from  the  President  on  that 
subject? 

Amuier.  I  did  not. 

Question.  What  waa  the  date  of  your  first 
letter? 

Anateer.  The  27lh. 

Question.  Is  that  the  letter  to  the  President 
or  to  General  Grant? 

Answer.  According  to  my  notes,  the  letter 
to  the  President ;  and  I  think  my  notes  are 
correct,  for  I  took  them  from  my  record-bcK^ 
this  morning.  The  second  letter  I  know  to  be 
dated  the  Slst,  also  taken  from  the  same  rec- 
ord-book. 

Question.  Now,  referring  to  the  time  when 
the  offer  was  first  made  to  you  by  the  Presi- 
dentj  did  anything  further  take  place  between 
you  in  reference  to  that  matter.  Besides  the 
tender  by  him  and  the  acceptance  or  DDn- 
acceptance  by  yon,  what  took  place  concomi- 
tant with  that  act  7 

Mr.  Manager  BUTLER.  I  suppose  yon 
mean  to  except  the  answer? 

Mr.  STANBERY.  I  ask  in  reference  to 
that  very  thing  as  concomitant  with  the  act. 

Mr.  Manager  BUTLER.  We  object,  for  the 
very  plain  reason  that  this  is  now  getting  in  the 
conversations  again. 

Mr.  STANBERY.    Yon  have  got  the  act. 

Mr.  Manager  BUTLER.  Ah,  yes,  Senators ; 
I  call  your  attention  to  the  manner  in  which 
this  case  is  tried.  I  warned  you  that  if  you. 
let  in  the  act  they  wonld  attempt  to  fat  io  the 
declaration  under  it.    That  was  tiic  caponing 


wedge.  Now,  they  say  they  have  got  in  tho 
act  and  they  are  going  for  the  declaration,  to 
see  if  by  chance  they  cannot  get  around  your 
ruling. 

Mr.  EVARTS.-  What  is  your  proposition 
now  to  the  Senators  7 

Mr.  Manager  BUTLER.  My  proposition  is, 
objecting  to  this  evidence,  that  tne  evidenceis 
incompetent  and  is  based  upon  first  getting  in 
an  act  which  proved  nothing  and  looked  to  be 
immaterial,  so  that  it  was  quite  liberal  for  Sen- 
ators to  vote  it  in,  but  that  liberality  is  taken 
advantage  of  to  endeavor  to  get  by  the  ruling 
of  the  Senate  aud  put  in  declarations  which 
the  Senate  has  rulea  out. 

Mr.  EVARTS.  The  tender  of  the  War 
Office  by  the  Chief  Executive  of  the  United 
States  to  a  general  in  the  position  of  General 
Sherman  is  an  ezecuUve  act,  and  as  such  has 
been  admitted  in  evidence  by  this  court.  Like 
every  other  act  thus  admitted  in  evidence  as 
an  act,  it  is  competent  to  attend  it  bv  whatever 
was  expressed  from  oue  to  the  other  in  the 
course  of  that  act  to  the  termination  of  it.  And 
on  that  proposition  the  learned  Manager  shines 
his  finger  of  warning  at  the  Senators  of  the 
United  States  against  the  malpractices  of  the 
counsel  for  the  President.  Now.'Senators,  if 
there  be  anything  clear,  anything  plain  in  the 
law  of  evidence,  without  which  truth  is  shut 
out,  the  form  and  features  of  the  fact  permitted 
to  be  proved  excluded,  it  is  this  rule  that  the 
spoken  act  is  a  part  of  the  ottendins  qualifying 
trait  and  character  of  the  act  itseUT 

Mr.  Manager  BUTLER.  To  that  I  answer. 
Senators,  that  here  was  an  immaterial  net — 
mark,  an  act  wholly  immaterial.  The  only 
qualification  that  could  be  put  in  wonld  be  the 
answer,  perhaps,  of  General  Sherman ;  that  is 
not  offered ;  but  the  offer  is  to  put  in  an  ineom- 
petent  conversation  as  explaining  an  immate- 
rial act.  What  is  the  proposition  put  forward 
here?  It  is  that  the  Executive  can  make  offers 
of  office  to  any  man  iu  the  country,  general  or 
other,  and  then  put  in  the  fact  that  he  made 
the  offer  of  the  office,  and,  as  illustrative  of 
that  fact,  put  in  everything  he  said  about  it. 
That  is  the  proposition.  I  did  not  use  the  word 
"malpractice"  about  that  proposition ;  but  it 
is  a  most  remarkable  prop<»ition.  He_  makes 
an  act  himself,  insists  upon  putting  it  in,  and 
then  says,  "I  have  got  in  the  act;  now  you 
must  let  me  explain  it"  He  could  have  saved 
himself  the  explanation  by  keeping  the  act 
out.  But  that  is  the  proposition ;  and  I  un- 
dertake— no ;  it  is  not  worthy  of  words  or  as- 
severation. A  criminal  on  trial  pats  in  his 
act,  presses  it  in,  and  then  says,  "I  have  got 
the  act  in ;  now  I  mast  show  what  I  said  about 
it  in  order  to  explain  that  act."  It  argnes 
itself. 

The  CHIEF  JUSTICE.  The  counsel  wiU 
reduce  their  question  to  writing. 

The  counsel  for  the  respondent  reduced  the 
question  to  writing  and  presented  it  to  Mr. 
Manager  Butleb. 

Mr.  Manager  BUTLER,  having  read  the 

qnestlon,  passed  it  up  to  the  Secretary's  desk, 

saying :  I  assume  that  it  asks  for  conversations. 

The  CHIEF  JUSTICE.    The  Secretary  will 

read  the  question. 

The  Secretary  read  the  question,  as  fellows: 

At  the  first  interview  at  wliioli  Uie  teader  of  the 

dutiea  of  the  Secretary  of  War  ad  inltrim  was  mode 

to  you  by  the  President  did  anythins  farther  paia 

between  you  and  the  President  in  reftrenoe  to  the 

tender  or  year  aooeptonce  of  it? 

Mr.  Manager  BUTLER.  The  President  will 
ask  the  counsel  whether  they  expect,  under 
that,  to  put  in  the  declarations  of  the  Presi- 
dent or  the  conversations  of  the  President? 

The  CHIEF  JUSTICE.  The  Chief  Justioe 
wilt  submit  the  question  to  the  Senate  as  it  ia 
proposed. 

Mr.  DRAKE.  On  that  qoeetion  I  ask  for 
the  veaMod  dfl. 

The  feM  and  nays  were  ordered. 

Mr.  ANTHONY.    Let  the  question  be  r««d. 

The  Se«wetiuy  again  read  the  question. 

The  Question  being  taken  by  yeas  and  naysi 
rewltea— yeaa  28,  najs  29;  m  follows: 

TEAS— M«NT(.Aiithony.  Bivstd.  BnAalOTn  <M*. 


Davis,  DtzoB,  DoolUtle.  Feteendeii.  Fowler,  Orime*. 
Hendricks,  Johnaon,  MoCreery,  Monton,  Norton, 
Patterson  of  Tennessee,  Ko8S,  Sprasue,  Sumner, 
Tmmbnll,  Van  Winkle,  Vickeri,  and  Willey— 23, 

NAYS— Menn.  Cameron,  CattoU,  Chandler,  Conk- 
iing,  Conneai,  Corbett,  Cragin.  Drake,  Edmnadi, 
Ferry,  Freliniihuy.ien,  Uarlan,  Uendetson,  Uoword, 
Howe.  Morrill  of  Maine,  Morrill  of  Vonnont.  Blor- 
ton,  Nye.  Patterson  of  New  Uampahire.  Pomerey, 
RaDuey,Sherinau,  Stewart,  Thaycr,Tipton,Williaau, 
Wilson,  and  Yntes— 29.  _ 

NOT  VOTING— Meaar».  Sanlsbnry  and  Wade— 2. 

So  the  Senate  decided  the  question  to  be 
inadmissible. 

By  Mr.  StanbebIT  : 

Question.  Now,  the  second  interview.  Gen- 
eral Sherman ;  when  did  you  say  that  was  ? 

Answer.  The  second  interview,  wherein  he 
offered  me  that  appointment,  was  on  the  30th 
of  January. 

Question.  In  that  interview  did  he  again 
make  an  offer  to  you  to  be  Secretary  of  War 
ad  interim  T 

Answer.  Very  distinctly,  sir. 

Question.  At  that  interview  was  anything 
said  in  explanation  of  that  offer? 

Mr.  Manager  BINGHAM  and  Mr,  Manager 
BUTLBR.     We  object. 

Mr.  E  VARTS.    The  same  ruling,  of  course. 

Mr,  STANBERY.  I  only  want  it  to  be 
ruled  out,  if  ^on  object  to  it.  Let  ns  have  the 
ruling  u))on  it. 

Mr.  Manager  BUTLER.  T  would  ask  the 
presiding  officer  whether  that  does  not  exactly 
fall  within  the  ruling  just  made  ? 

Mr.  EVARTS.  We  understand  that  it  does, 
Mr.  B(;tler,  and  have  so  stated  to  the  Chair. 
We  have  asked  our  quesUon,  and  we  take  the 
ruling  of  the  court  against  it. 

By  Mr.  Stanbery: 

^itstion.  In  these  conversations  did  the 
President  state  to  you  that  his  object  was  to 
take  the  question  before  the  courts? 

Mr.  Manager  BINGHAM  and  Mr.  Manager 
BUTLER.  Stop  a  moment.  We  object  to 
that. 

The  CHIEF  JUSTICE.  The  counsel  will 
please  reduce  their  question  to  writing. 

Mr.  Manager  BUTLER.  I  suppose  they  do 
not  propose 

Mr.  STANBERY.  We  have  a  right  to 
offer  it. 

Mr.  Manager  BINGHAM.  Wehav«»rit^t 
to  object  to  it. 

Mr.  STANBERY.  That  we  nndotstud 
perfectly.  We  may  state  what  we  propose  to 
prove. 

Mr.  Manager  BUTLER.  Bat  then,  Mr. 
President,  the  ooarts  sometimes  say,  after 
they  have  ruled  a  question,  that  it  is  not  within 
the  proprieties  of  the  trisi  to  offsr  the  same 
tiling  over  and  over  again.  It  is  seatetimes 
done  in  a  court  for  the  purpose  of  taking  a 
bill  of  exceptions,  or  a  writ  of  error  on  the 
rulings.  U  the  counsel  say  that  tiwt  is  the 
purpose  here,  we  shall  not  object,  bsonise 
wey  ought  to  preserve  their  rights  ia  all  forasa. 
But  sapposisg  this  to  be  the  court  of  last 
resort,  if  court  at  all,  there  can  be  no  pxopw 
occasion  over  and  over  for  throwing  themselves 
against  the  rulings. 

Mr.  STANBERY.  I  donotniiderstuid  that 
the  ruling  was  npon  this  spedfio  qnettion.  It 
was  the  general  qnestibn,  what  was  said,  tint 
was  mled  ont  those  times.  I  want  to  mak«  the 
specific  question  no  w  to  indicate  what  we  desire 
to  prove.  I  now  pnt  the  specific  qneotioa 
whether  in  any  of  those  intorriews  the  Pren- 
dent  said  what  was  his  intention  in  regard  to 
making  the  qsestioa  at  law  ?  I  hav«  not  pnt 
that  question  before. 

Mr.  Manager  BUTLER.  And,  Mr.  Presi- 
dsBtj  ray  reoarks  wer*ia  reply  to  the  distinct 
admission  of  tiie  counsel  that  the  question 
came  within  the  ruling  and  that  he  expected 
it  to  be  ruled  ont,  but  still  intended  to  make 
the  offer, 

Mr.  EVARTS.  That  was  the  previous 
question. 

Mr.  Manager  BUTLER.    Oh,  no;  this  last 


yoa   are  mistaken 
Dhie#  Justice  and 


Mr.  EVARTS.      No, 
abMt  il     BasUsa,  Mr. 
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Swiatora,  Itltfaoagh  there  is  no  review  by  any 
court  of  yonr  determinations  of  interlocutory 
or  of  final  questions,  yet,  as  the  learned  Man- 
agers know,  it  is  entirely  competent  to  bring  to 
the  notice  of  the  court  that  is  to  pass  upon  the 

anestion  in  the  final  judgment  the  evidence 
lat  is  supposed  to  be  admissible,  in  order 
that  it  may  be,  aa  it  is  always  if  properly 
originated,  a  matter  of  argnment,  that  the 
case  is  to  be  disposed  of  on  the  ground  as  if 
it  were  admitted  j  and  that  we  have  a  rieht  to 
do,  and  not  be  limited  to  abstractions  la  the 
determination  of  these  qoestions. 

The  CHIEF  JUSTICE.  The  coansel  for 
the  President  will  please  reduce  their  question 
to  writing. 

Mr.  Ev  ARTS.  And  the  difference  we  make 
between  this  specific  question  and  the  general 
question  which  has  been  excluded,  and  in  re- 
card  to  which  we  do  not  propose  to  trouble  the 
Senate  further,  is,  that  when  a  general  conver- 
sation cannot  be  admitted,  if  the  objection  be 
applicable,  and  it  has  been  successfully  made 
here,  then  to  exclude  a  conclusion  on  a  definite 
point  the  specific  question  may  be  put. 

The  CHIEF  JUSTICE.  The  counsel  will 
reduce  their  question  to  writing. 

The  question  being  reduced  to  writing,  it  was 
handed  by  the  counsel  for  the  respondent  to 
Mr.  Manager  Bvtleb,  and  after  inspection, 
handed  by  him  to  the  Secretary. 

Mr.  Manager  BUTLER.  I  object,  Mr.  Pres- 
ident, to  thequestioa,  both  as  leading  in  form, 
ontr^eously  so,  and  incompetent  under  the 
previous  ratings. 

The  CHIBPJUSTICB.  The  Secretary  will 
read  the  question. 

The  Secretary  read  the  question  as  reduced 
to  writing,  as  follows : 

In  eith«r  of  those  oonverMtioni  did  th«  President 
•W  to  you  that  hi*  objeot  io  sppoiDting  70a  wuthat 
be  micht  thus  cet  the  qnestion  of  Mr.StaBten'siisht 
to  the  oSce  before  the  Supreme  Court  t 

The  CHIEF  JUSTICE.  Senators,  yon  who 
are  of  opinion  that  the  question  just  read 

Mr.  HOWARD.  I  ask  for  the  yeaa  and 
nays  on  that  question. 

The  yeas  and  nays  wer*  ordered. 

The  CHIEF  JUSTICK  Senators,  you  who 
are  of  opinion  that  the  question  just  read  is 
admissible  will,  as  your  names  are  called,  an- 
swer yea.  Those  of  the  contrary  opinion  will 
answer  nay.     The  Secretary  will  call  the  roll. 

Mr.  Manager  BUTLER.  Let  the  question 
be  again  read. 

The  CHIEF  JUSTICK  The  Secretary  will 
read  the  question  again. 

The  Secretary  read  as  follows : 

In  either  of  these  oonvematioos  did  the  President 
say  to  vou  that  his  ohiect  in  appointing  youwas  that 
be  might  thtix  cet  the  question  of  Mr.  Stanton's  right 
Is  the  offiee  before  the  Supreme  Court  ? 

Mr.  DOOLITTLB.  Mr.  Chief  Justioe,  I 
do  not  know  that  I  undeistood  tke  ground  of 
ohmetion  of  the  Maoagers. 

Mr.  Manager  BUTLBB.  Aa  ovtrageonly 
Uading  aad  utterly  incompetent  and  entireq' 
•gaiB^  the  ruling  of  iib»  Senate. 

Th« 0HIEFJ17STICE.  The Seeretaiy will 
call  the  roll. 

The  Seontaiy  proceeded  wHk  Mid  con- 
daded  the  calUag  of  the  Kdl. 

Mr.  JOHNSON,  (who  had  not  voted.)  I 
aric  for  the  reading  or  the  qnestion.  I  did  net 
hear  it  distinctly,  and  that  was  the  reason  I 
deeliaed  to  vote. 

The  CHIEFJUSTICE.  The  Secretary  will 
read  the  qnestion. 

The  Secretary  read  as  follows: 

In  either  of  theso  eonversattons  did  tiie  President 
sartoyoD 

Mr.  JOHNSON.  Th«twilldo,ar.  I  vote 
in  the  n^ative. 

Mr.  DAVIS,  (who  had  first  voted  in  the 
affirmative.)  Mr.  CUef  Jnstioe,  the  question 
is  leading.    I  vote  in  the  negative. 

The  result  was  annovneed— yeas  7,  aays  44 ; 
as  follows : 

TBA&— Messrs.  Anthony,  B^srd,  Towler.  Me- 
Oreery,  PaUenon  of  Tennessee,  Ross,  and  Vieken— T. 

HAYS— Hears.  Buckalew,  Cameron,  Cattell, 
C%anBer,  Cole,  ConUinr,  Oonness,  Gorbett,  Orttsin, 
Dsiris,  IMM*.  OeoUtao.  Drake,  Etannds,  Ferry, 


Fessenden,  Frellngbnysen,  Qrimes,  Harlan,  Hender- 
son, Hendricks,  Howard,  Howe,  Johoson,  Monton, 
Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Nor- 


ton, Nye,  Patterson  of  New  Hampshire,  Pomeroy, 
Ramsey,  Sfaerman.Spracue,  Stewart,  Thayer,  Tipton, 
TrumbaU,  Van  Winkte,  Willey,  WiUiams,  Wilson, 
and  Yates— 44. 

NOT  VOTING— Messrs.  Saolsbory,  Sumner,  aad 
Wade— S. 

So  the  question  was  decided  to  be  inadmis- 
sible. 

Mr.  STANBERY.  Mr.  Chief  Justice  and 
Senators,  this  question  undoubtedly  has  been 
overruled  upon  matter  of  form  at  least.  I  now 
propose  to  change  the  form  of  it.  I  do  not 
want  to  be  thrown  out  upon  a  mere  technicality. 
I  therefore  change  it. 

Mr.  Manager  BUTLER.    Let  me  see  it. 

Mr.  STANBERY  handed  the  question  as 
written  by  him  to  Mr.  Manager  BtTTLES. 

Mr.  Manager  BUTLER.  Mr.  President  and 
Senators,  the  question  as  presented  to  me  is : 

Was  anything  said  at  that  conversation  by  the 
President  as  to  any  purpose  of  setting  the  qnestion 
of  Mr.  Stanton's  right  to  the  office  btforethe  contist 

Now,  Mr.  President  and  Senators,  this  is  the 
last  question  precisely,  without  the  leading 
part  of  it,  I  so  understand.  Now,  then,  I  un- 
derstand it  to  be  a  very  well  settled  rule  of 
trials  that  where  a  counsel  deliberately  puts  a 
question, leading  in  form,  and  has  it  passed 
upon,  he  cannot  afterward  withdraw  the  lead- 
ing part  and  put  the  same  question  without  it. 
Sometimes  this  rule  has  b^en  relaxed  in  favor 
of  very  young  counsel,  [laughter,]  who  did 
not  know  what  a  leading  qnestion  was,  but  not 
otherwise.  I  have  seen  very  young  men  make 
mistakes  by  accident,  and  I  have  known  the 
courts  to  let  them  up  and  say,  "  We  will  not 
hold  the  rule,  if  you  made  an  accident." 

Mr.  President,  I  call  your  and  the  Senate's 
attention  to  the  fkct  that  I  three  times  over 
objected  to  the  last  qnestion  as  being  outrage- 
ously leading,  and  I  did  it  so  that  there  should 
be  no  mistake ;  yet  the  counsel  for  the  Presi- 
dent went  on  and  insisted  not  only  on  not 
withdrawing  it,  but  on  putting  the  Senate  to 
the  delay  of  having  the  yeas  and  najrs  taken. 
If  I  had  not  calledtheir  attention  to  it  I  agree 
that  perhaps  the  rule  mi^ht  not  be  enforced  ; 
but  I  called  their  attention  to  it.  They  are 
five  gentiemen  of  the  oldest  men  in  the  profes- 
sion, to  whom  this  rule  was  well  known.  They 
ohose  to  submit  to  the  Senate  a  tentative  ques- 
tion, and  now  they  propose  to  try  that  over 
again,  keeping  you  voting  on  forms  of  ouss- 
tions  niriil  your  patience  is  wearied  out.  That 
is  what  they  may  do. 

I  had  the  honor  to  say  to  the  Senate  a  little 
while  ago  that  all  the  rules  of  evidence  are 
founded  upon  good  sense,  and  this  rule  is 
founded  on  good  sense.  It  would  do  no  harm 
in  the  case  onhis  witness;  but  the  rule  is  founded 
on  this  proposition :  that  counsel  shall  not  put  a 
leading  question  to  a  witness,  and  thus  instruct 
him  what  they  want  him  to  say,  and  Aen  have 
it  overruled  and  witiidisw  it,  and  put  the  same 
qnestion  in  substance,  because  you  could  al- 
wiqrsinstmct  a  witness  in  that  way.  Of  course, 
that  was  not  meant  here,  because  I  assume  it 
would  do  no  harm  in  any  form,  and  the  coun- 
sel would  not  do  it ;  but  I  think  the  Senate 
should  hold  itself  not  to  be  played  with  in  this 
way.  If  you  choose  to  sit  here  and  have  the 
yeas  and  nays  called,  I  can  sit  here  as  long  as 
anybodv. 

Mr.  STANBERY.  Mr.  Chief  Justice,  this 
is  quite  too  serious  a  business  that  we  are  en- 
gaged in,  and  the  responsibility  is  too  great, 
the  issues  are  too  important,  to  descend  to  the 
sort  of  (x>ntroversy  tnat  wonld  be  introduced 
here.  The  genUeman  says  I  am  an  old  lawyer, 
long  at  the  Dar.  I  hope  I  never  have  disgraced 
the  position.  I  hope  I  am  not  in  the  habit  of 
making  fhctious  opposition  before  any  court, 
high  or  low,  especially  not  b^re  this  body, 
which  has  treated  us  with  so  much  courtesy. 

But  the  learned  Manager  intimates  here  that 
I  have  deliberately  put  a  leading  qnestion,  re- 
sorting to  the  low  tactics  of  an  Old  Bailey 
court,  for  the  purpose  of  getting  time  and  mak- 
ing factious  opposition.  T  scorn  any  sneh 
imputation. 


Leading  questions  I  Undoubtedly  the  pre- 
vious qnestion  was  leading ;  but  was  it  intend- 
ed to  oe  leading,  intended  to  draw  General 
Sherman  out  to  say  something  that  otherwise 
would  not  be  said  ?  The  learned  Manager  says 
Oh  no,  it  was  not  intended,  so  far  as  General 
Sherman  is  concerned,  to  be  a  leading  question ; 
but  so  far  as  the  counsel  is  concerned  the  pur- 
pose was  to  put  it  in  that  form  that  the  counsel 
might  have  another  opportunity  of  putting  itia 
a  legal  form,  thus  insinuating  that  deliberately 
that  question  was  manufactured  in  a  leading 
form,  knowing  that  it  would  be  rejected  on 
account  of  form,  for  the  purpose  of  getting  ten 
or  fifteen  minutes  of  time  in  order  to  put  it  in  a 
proper  form  I 

Leading  questions  I  Will  the  honorable  Man- 
ager please  to  read  over  the  record  of  this  case 
and  see  hundreds  of  leading  questions  put  by 
him  again  and  again.  We  got  tired  of  object- 
ing to  them.  I  must  be  permitted  to  disclaim 
any  such  intention  as  this. 

This  is  a  matter  of  great  importance  to  us. 
We  deem  it  to  be  so.  llie  interests  of  our  client 
are  in  our  hands,  to  defend  him  the  best  way 
we  can.  We  wish  it  to  appear  what  we  desire 
to  prove  and  what  we  are  anxious  to  prove. 
We  do  not  want  to  make  any  more  argument 
upon  it.  We  submit  it  to  the  judgment  of  the 
Senate.  We  put  the  question  as  to  the  matter 
which  we  seek  to  prove,  that  it  may  appear 
what  it  is  that  we  seek  to  prove,  to  use  every 
effort  in  our  power,  not  factiousl^  but  honor- 
ably, properly,  not  to  argue  again  and  again 
the  same  point,  but  simply  to  &ve  the  oppor- 
tunity of  havin|[  our  questions  put  before  the 
Senate  and  decided. 

The  CHIEF  JUSTICE.  The  Secretory  will 
read  the  question. 

The  Secretary  read  as  follows : 

Was  anything  said  at  that  conTeraation  by  the 
President  as  to  any  purpose  of  getting  the  qnestion 
of  Mr.  Stanton's  right  to  the  office  before  tbo  courts? 

Mr.  EVARTS.  We  desire  to  alter  the  first 
phrase  by  striking  oat  the  words  "  at  that  con- 
versation," and  inserting  "at  either  of  these 
interviews,"  so  as  to  cover  the  same  ground  as 
before. 

The  CHIEF  JUSTICE.  The  question  will 
be  80  modified.  The  Secretary  will  road  the 
qnestion  as  modified. 

The  Secretary  read  as  follows : 

Was  anvtUng  said  at  eilher  of  those  interviews  by 
the  Presiaent  a*  to  any  parpose  of  getting  the  ques- 
tion of  Mr.  Stanton's  lisht  to  the  office  before  the 
eonrtsT 

The  CHIEF  JUSTICE  put  the  question  on 
the  admissibility  of  this  question ;  and  it  was 
determined  in  the  negative. 

Mr.  HENDERSON.  I  desire  to  ask  a 
qnestion  of  the  witness,  and  I  send  it  to  the 
desk  in  writing. 

The  CHIEF  JUSTICE.  The  Secretory 
will  read  the  question  proposed  by  the  Senator 
from  Missouri. 

The  Secretory  read.as  follows: 

Did  the  President,  in  tendering  you  the  appoint- 
ment of  Secretary  of  War  ad  interim,  express  the 
oUeet  or  purpose  of  so  doing? 

Mr,  Manager  BINGHAM.  Mr.  President, 
we  mnst  object  to  that  qnestion,  as  being  within 
tiie  ruling  already  settied  b^  tiie  conrt,  and 
submit  it  to  the  Senate.  It  is  both  leading 
and  incompetent. 

The  CHIEF  JUSTICE.  The  Chief  Jus- 
tice will  submit  the  qnestion  to  the  Senate. 
Senators,  you  who  are  of  the  opinion  that  the 
question  proposed  by  the  Senator  from  Mis- 
souri  

Messrs.  DOOHTTLEand  THAYER  called 
for  the  yeas  and  nays ;  and  they  were  ordered. 

Mr.  DRAKE.  I  ask  for  the  reading  of  the 
question  again. 

The  Secretary  again  read  the  qnestion  pro- 
pounded by  Mr.  Hendirson. 

Mr.  DOOLITTLE.  Mr.  Chief  Justice,  I 
have  risen  for  the  purpose  of  moving  that  the 
Senate  go  into  consultation  on  this  important 
question ;  but,  as  I  see  that  there  may  not  be 
uaae  to-night  to  go  into  ooasnltation,  I  move 
^Atthe  court  adjenm  until  Monday  at  twelve 
o'clock.    [««NoI"  «'No!"] 
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SUPPLEMENT  TO 


The  CHIEF  JUSTICE.  The  qnestioii  is 
on  the  Diction  of  the  Senator  from  Wisconsin, 
that  the  Senate,  sitting  as  a  court  of  impeach- 
ment, adjourn  until  Monday  at  twelve  o'clock. 

The  motion  was  not  agreed  to. 

The  CHIEF  JUSTICE.  The  question  re- 
curs on  the  admissibility  of  the  question  pro- 
posed by  the  Senator  from  Missouri,  [Mr. 
Henderson.]  Senators,  you  who  are  of  opin- 
ion that  the  question  is  admissible  and  should 
be  put  to  the  witness  will,  as  your  names  are 
called,  answer  yea ;  those  of  the  contrary 
opinion  will  answer  nay.  The  Secretary  will 
call  the  roll. 

The  ouestion  being  taken  by  yeas  and  nays, 
resulted — ^yeas  25,  nays  27if  as  follows : 

YEAS— Messrs.  Anthony,  Bayard,  Buekalcw,  Da- 
vis, Dixon,  Doolittio,  Fc!*9cD(len,  Fowler,  Grimes. 
Henderyon.  Hendricks.  .Fohnson.  McCreery,  Morrill 
of  Maine.  Morton.  Norton,  Patterson  of  Tennessee, 
Roes.  Sherman,  Sprai^ue.  Sumner,  Trumbull,  Van 
Winkle.  Viokers,  and  Willcy— 25. 

N.-iYS— Messrs.  C'iimoron.  CattcII.  Chandler.  Cole, 
Coukling.Conuess,Corbctt.Craeia.  Drake.  Edmunds, 
Ferry.  Krclinghuysen.  Harlan.  Howard,  Howe,  Mor- 

Eftn.  Aforrill  of  Vcrtuont.  Nye.  Patterson  of  New 
iampstiire,  Pomeroy.  Hamsey,  Stewart.  Thayer,  Tip- 
ton. Williams.  Wilson,  and  Yates — 27. 
NOT  VOTINO— Messrs.  Saulsbury  and  Wade— 2. 

So  the  question  proposed  by  Mr.  Hendeb- 
80N  was  decided  to  be  inadmissible. 

Mr.  TRUMBULL,  (at  half-past  fouro'clock.) 
I  move  that  the  Senate,  sitting  as  a  court  of 
impeachment,  adjourn  until  Monday  at  twelve 
o'clock. 

Mr.  STEWART,  Mr.  SUMNER,  and  Mr. 
THAYER  called  for  the  ^ea*  and  nays,  and 
they  were  ordered;  and  being  taken,  resulted — 
yeas  25,  nays  27  ;  as  follows : 

TEAS — Ifcsiirs.  Bayarl,  Baekalew,  Oanieron,  Oat- 
tell,  Corbrtt,  Davis,  Dixon,  Doeiittlfl.  Fcnenden, 
Fowler,  Frelingbnjrsen,  Urimea,  Handenon.  Hend- 
ricks, Howe,  Johnson,  McCrccry,  Morton.  Norton, 
Patterson  ofTeDnessee.Ramaejr,  Sprague,  Tntmbull, 
Van  Winkle,  and  Vickers— 25. 

NATS— Messrs.  Antheny.CbaBdler,OoIe,ConklinK, 

ginnesg,  Croitin,  Drake,  Edmunds,  Ferr^,  Uarlan, 
oward,  Morgan,  Morrill  of  Maine.  Morrill  of  Ver- 
mont, Nye.  Patterson  of  Now  Hampshire.  Pomeroy, 
Boss,  Sherman,  Stewart,  Sumner,  Thayer,  Tipton, 
Willey.  Williniiu,  Wilson,  ud  Yotea— 27, 
NOT  VOTING— Messrs.  Saulsbury  and  Wade— 2. 

So  the  Senate  refused  to  a^joani. 

Mr.  Manager  BUTLER,  (to  the  coamel  for 
the  respondent.)     Have  you  anytbtBg  further 
with  this  witness,  gentlemen  7 
,  Mr.  STANBERY.    I  propose  to  put  a  qa«e- 
tion,  which  I  will  send  to  the  Managers. 

The  question  was  sent  in  writing  to  Mr. 
Manager  Bdtler. 

Mr.  Manager  BUTLER.  The  question  pro- 
posed is : 

At  either  of  those  interviews  was  anything  said  in 
reference  to  the  use  of  threats.  Intimidation, or  force 
to  get  poeseaioB  of  the  War  Office,  or  the  contrary  t 

We  object  for  the  reason  thai  it  is  leading, 
and  the  substance  of  it  has  been  voted  npon 
at  least  three  times. 

Mr.  E  VARTS.    Do  you  say  it  Is  leading  7 

Mr.  STANBERY.  I  do  notunderstandthat 
it  is  leading. 

Mr.  Manager  BUTLER.  We  do  not  cm« 
mncli  abmit  the  "leading"  point. 

Mr.  EVARTS.  You  do  not  object  to  it  as 
leading? 

Mr.  Marnier  BUTLER.    No,  air. 

The  CHIEF  J USTICE.  The  question  will 
be  read  by  the  Secretary, 

The  Secretary  read  as  follows : 

At  either  of  these  interviews  was  anything  said  in 
referenoe  t«  the  we  of  tbreatt.  Intimidation,  orforea 
to  get  poBSessioD  of  the  War  Office,  or  the  cootraiy  T 

The  CHIEF  JUSTICE  put  tiie  question  on 
the  admianbility  of  the  question ;  and  it  wad 
determiaed  in  the  negative. 

After  a  pause — 

The  CHIEF  JUSTICE.  Have  the  coantel 
for  the  President  any  further  questions  7 

Mr.  STANBERY.  We  are  considering, 
Mr.  Chief  JusUce,  whether  there  is  any  other 
question  we  have  to  put  to  Q«neral  SherntaD. 

Mr.  ANTHONY,  (at  four  o'clock  and  thirty- 
■aven  minutes  p.  m.)  I  move  that  the  Senate, 
sitting  as  a  ooart  of  impeachment^  do  new 
adjonrn. 


Mr.  Manager  B  UTLEB.    Let  n«  finish  with 

this  witness. 

The  CHIEF  JUSTICE  put  the  qnestion  on 
the  motion  to  adjourn,  and  declared  that  it 
appeared  to  be  agreed  to.  • 

Mr.  DRAKE  called  for  the  yeas  and  nays ; 
and  they  were  ordered. 

Mr.  CONELINQ.  I  b^  to  inquire  iriiether 
the  Managers  mean  to  cross-examine  this  wit- 
ness. 

Mr.  Manager  BUTLER.  Not  at  all,  if  we 
can  only  get  the  other  side  through  with  him. 

Mr.  CONKLING.  I  thought  they  were 
through  with  him. 

Mr.  Manager  BUTLER.  No ;  they  will  not 
finish  with  him. 

The  CHIEF  JUSTICE.  The  Secretny  will 
call  the  roll. 

The  Secretary  called  the  name  of  Mr.  Av- 
THONT,  and  ha  responded. 

Mr.  THAYER.  Mr.  President,  I  rise  for 
information.     I  desire 

The  CHIEF  JUSTICE.  The  roll  is  being 
called,  and  no  debate  is  in  order. 

Mr.  THAYER.  I  desire  to  inqoire  irtutt  we 
are  voting  on  7 

The  CHIEF  JUSTICE.  On  a  motion  to 
adjourn. 

Mr.  THAYER.  I  did  not  hear  what  the 
counsel  for  the  defense  said  in  regard 

The  CHIEF  JUSTICE.  Debate  is  not  in 
order.  The  Secretary  will  proceed  with  the 
call. 

The  Secretary  concluded  the  call  of  the  roll, 
and  the  result  was  announced — ^yeas  20,  nays 
S2;  as  follows: 

YEAS— Messrs.  Anthony.  Bayard, Buckalew.  Davis, 
Dixon,  Doolittle,  Edmund.'",  Fowler,  Grimes,  Hen- 
derson, Hendricks,  Howe,  Johnson,  McCreery.  Mor- 
ton, Norton,  Patterson  of  Tennessee,  Iramball.  Van 
Winkle,  and  Vickers — 20. 

NAYS— Messrs.  Cameron.  Cattell,  Chandler, Cole, 
Oiilling.  Onncss.  Corbett.  Cragin.  Drake.  Ferry, 
Fi  -'  ndcn.  Frclinghuysen.Hnrlan.Howard.Morgoa, 
M  riill  of  Maine.  Morrill  of  Vermont,  Nye,  Pat- 
tei  -ill  of  New  Ilnmiishire.  Poraeroy,  Ramsey,  Ross, 
Sli'  rinan.  Sprasue.  Stewnrt,  Sumner,  Thayer, Tip- 
ton. Willcy.  Williams,  Wilson,  and  Tatee— 32. 

NOT  VOTINO— Messrs.  Saulsbury  and  Wade— 2. 

So  the  Senate  refused  to  adjourn. 

Mr.  STANBERY.  Mr.  Chief  Justice,  I 
will  state  to  the  Managers  and  to  the  Senate 
that  under  these  rolings  we  sre  >ot  now  pre- 
pared to  say  that  we  have  any  farther  ques- 
tions to  put  to  General  Sheritian ;  but  it  is  a 
matter  of  so  much  importanee  that  we  desire 
to  be  allowed  to  recall  G«neral  Sherman  on 
Monday  if  we  deem  it  proper  farther  to  ez- 
wnine  him. 

Mr.  Manager  BUTLER.  We  are  very  de- 
siroos  that  the  examination  of  this  witness 
should  be  closed,  if  possible 

Mr.  Manager  BINGHAM.  Oh,  no;  we 
have  no  objection. 

Mr.  HOWE.  I  move  that  the  Senate,  sitting 
as  a  court,  aclJonrD. 

The  motion  was  agreed  to ;  and  the  Senate, 
sitting  for  the  trial  of  the  impeachment,  ad- 
journed until  Monday  next  at  twelve  •'oloefc. 


Monday,  April  18,  1868. 

The  Chief  Justice  of  the  United  Statesentered 
the  Senate  Chamber  at  twelve  o'clock  and  five 
minutes  p.  m. ,  and  took  the  chair. 

The  usual  proclamation  having  been  mSde 
by  the  8ergeant-at-Artfis, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  appeaured 
and  took  the  seats  assigned  them. 

The  counsel  for  the  reqrandent  also  ap- 
peared and  took  their  seats. 

The  preeence  of  the  House  of  Repcssent- 
■tives  was  next  announced,  and  the  membacs 
of  the  House,  as  in  Committee  of  the  Whole, 
headed  by  Mr.  E.  B.  Washbcrne,  the  chair- 
man of  that  cSfiimittee,  and  aceompaoied  by 
the  Speaker  and  Clerk,  entered  the  Senate 
Chamber,  and  were  conducted  to  the  seats  pro- 
vided for  them. 

The  CHIEF  JUSTICE.  The  Jonnai  of 
the  last  day's  proceedings  will  Iw  read  by  the 
•S^OTPtary. 


The  Secretary  proceeded  to  read  the  Josmal 
of  the  proceedings  of  the  Senate  sitting  for  the. 
trial  of  the  impeachment  on  Saturday  lost; 
but  was  interrupted  at  fifteen  minutes  past 
twelve  o'clock. 

Mr.  STEWART.  I  move  that  the  further 
reading  of  the  Jonrnal  be  dispensed  with. 

The  CHIEF  JUSTICE.  If  there  be  no  ob- 
jection, the  further  reading  of  the  Joomsl  will 
be  dispensed  with.  The  Chair  hears  no  oinee- 
tion.  Before  the  counsel  for  the  President 
proceed,  the  Chief  Justice  will  state  that  on 
Saturday  last  the  Senator  from  New  Jersey 
[Mr.  FiffiLiNGBUTSGN]  had  submitted  a  motion 
for  an  order  to  remove  the  limit  fixed  by 
Rule  21  as  to  the  number  who  may  participate 
in  the  final  argument  of  the  cause.  That  order 
is  before  the  Senate  unless  objected  to. 

Mr.  SUMNER.  Mr.  Preeideat,  I  send  to 
the  Chair  an  amendment  to  that  order  to  come 
in  at  the  end : 

Providtd,  That  the  trial  shall  prtweed  without  any 
{tether  delay  or  postponement  on  this  aooonnt. 

The  CHIEF  JUSTICE.  The  order  which 
is  proposed  by  the  Senator  from  New  Jersey 
will  be  read. 

The  Secretaxt.    The  order  is  as  follows : 

Ordered,  That  as  many  of  the  Managers  and  of  the 
oennsel  for  the  Freeident  be  permitted  to  speak  on 
the  final  argument  on  shall  choose  to  do  ao. 

It  is  proposed  to  amend  the  order  by  adding 
the  following  proviso : 

Provided,  That  the  trial  shall  prooeed  without  aaj 
further  delay  or  postponeaeot  on  this  ooooant. 

Mr.  FRELINOHUYSEN.  I  accept  tiie 
smendnest  of  the  Senatov  from  Massachu- 
setts. 

The  CHIEF  JUSTICE.  The  question  will 
be  on  the  order  as  modified. 

Mr.  Manager  WILLIAMS.  Mr.  President, 
with  your  leave,  and  yours,  gentlemen  of  the 
Senate,  before  taking  the  vote  on  this  question, 
and  in  default  of  any  remarks  in  support  of  the 
motion  submitted  bv  the  honorable  Managers 
on  the  part  of  the  House,  I  feel  constrained  to 
ask  your  indulgence  for  a  word  or  two,  not  so 
much  in  the  way  of  argument  or  remonstrance 
as  for  the  purpose  onnvilingyour  attention  to 
the  precedents  in  cases  of  this  sort. 

It  has  pleased  the  Senate  to  adopt  a  rule 
limiting  the  discussion  upon  the  final  argument 
of  this  case  to  two  counsel  on  each  side  ;  and 
this  I  may  say  is  in  conformity  with  the  rule 
which  I  believe  prevails  almost  universally  in 
ordinary  cases  in  the  trial  of  all  civil  actiuns, 
and  in  the  trial  of  indictments  in  the  criminal 
courts,  even  though  those  cases  may  be  of  very 
small  magnitude,  and  concern  the  public  at 
large  to  none,  or  but  a  very  trifling  extent.  I 
am  not  here  to  contest  the  right  of  this  tribu- 
nal sitting  as  a  court,  or  of  auy  other  judicial 
tribunal,  to  impose  such  reasonable  limitations 
upon  the  freeoom  of  sp^cah  as  the  interests  of 
jnstice  may  require,  or  as  may  be  necnsssiy  to 
fiwrilitate  its  prdper  administratioa.  I  aamiit 
that  time  is  legitimstte  consideration ;  but  ia 
the  text  of  Magna  Charta,  eomes,  I  think,  after 
justice:  "  we  will  notsell,  we  will  not  deny,  wo 
will  not  delay  right  or  justice." 

it  struck  me,  however,  that  the  effect  of  this 
rule  was  to  create  accmdition  of  things  whieh 
Was  ciietilated-,  in  soise  degree,  to  embanmss 
the  gentlemen  who  haivB  been  seat  hentocoo* 
duct  this  case  on  the  part  of  the  Htrase  aadth« 
people.  The  House,  acting  upon  its  discretion 
and  upon  ■  fhll  consraousness  of  the  import- 
ance of  this  case,  has  devolved  this  reeponsi'- 
ble  task  npon  seven  of  its  sseurtwrs.  In  this 
particular,  Mhhongh  the  case  is  one  withiKit  a 
precedent,  they  certainly  have  not  deviitted 
Ron  the  ordinary  rule.  I  know  no  easeo  ia 
which  the  number  has  been  less  than  five. 
Thersare  aMray,  I  tiiink,  where  it  has  antouBted 
to  as  much  as  eleven.  The  eCfeet,  however,  of 
this  rule  will  then  be  to  eselnde  from  the  de- 
bate npon  this  question — I  mean  the  final 
debate,  and  I  take  that  to  be  really  and  sab- 
stsntially  the  onlyimportantone— «t  least  fbor 
of  the  Managers  appointed  by  the  House. 

If  time  were  a  matter  of  importance — and  I 
aan  new  wiQisg  to  admit  that  it  is,  asthe  Ha 
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ceooHle*  M  iu  pAcMfing*  hen,  in  the  arti- 
clea  which  it  has  present*^,  and  ia  the  whole 
condast  of  its  Maoagers,  a*  exhibited  before 
you — it  would  hare  aeeraed  to  m%  that  wbiU  a 
naaouable  timitation  would  be  proper  it  would, 
perhaps,  have  relieved  us  to  some  extent  aod 
enabled  all  the  Managers  to  perform  what 
they  might  oooceive  to  be  their  duties  as  im- 
poaed  apoa  them  by  tha  Hoasa  of  Bepreseat- 
atives,  if  this  honorable  body  had  anaertakeii 
to  aaj  bow  lauoh  timej  or,  ia  other  words,  how 
uuMj  hoars,  the  public  conveaieoce  and  the 
interests  of  the  State  would  allow  them  to  give 
to  the  proseontioa  in  this  case.  In  that  event 
the  time  allowed  eould  have  bean  divided  and 
apportioned  among  the  Maaagers,  and  that 
would  have  been  in  conformity  with  the  terms 
of  the  rule  ia  regard  to  iateiiooutocy  motions 
where  an  hour  has  beea  assigned  to  each  side, 
and  the  privilege  1^  ta  memlMMof  aaying  by 
whom  the  several  qaeations  may  be  disonsied. 
It  the  rule  had  been  m«di&ed  m  this  way  the 
Ham^^ers,  as  I  have  olMerred,  would  have  been 
rdieved,  beoMiae  they  oe«kl  tbea  have  dia> 
tributed  the  several  parts  among  themselves. 

It  struck  me,  however — and  I  rose  metely 
for  the  purpose  of  calling  year  sttantiea  to 
the  precedents — that  the  rate  was  an  unusnal 
one.  It  did  sot  meet  the  approbation  of  tbt 
Maaagers  in  the  first  iastanoe;  and  when,  aa 
tbey  did,  under  a  sort  of  eompulsion  imposed 
upon  them,  distribute  the  parts  ia  diis  drama, 
if  I  may  be  allowed  to  oall  it  so,  they  directed 
theirchairmao  to  make  thia  application.  Ithae 
been  po«tp«a«d|  it  is  now  made,  and  is  now 
before  yon.  They  thought  tJke  rule  was  aansaal. 
I  think  they  alt  shared  in  that  opinion.  I  have 
taken  very  litde  tkae  myself  to_  look  into  the 
precedents;  bat  siitee  tha  motion  has  been 
made  J  have  tboi^ht  it  was  my  dnty  so  to  do, 
(u>d  I  des'we  to  state  now  to  thia  hoaoraUe 
Seaate  what  ia  the  result  in  ordinary  cases ;  and 
this,  I  think,  will  not  be  eoasidered  one  of  that 
description. 

There  have  beea  bat  five  oases  within  onr 
history  of  iwpeaehmeiats  before  the  Senate  of 
the  United  States.  The  first  of  them  was  the 
faae  of  Blowkt,  whiob  was  tried,  I  think,  in  die 
year  1798.  That  was  ths  impeaeh^ieat  of  a 
Senator;  itwentoffaponaeollateral^aestion, 
which  waa  as  to  the  fact  whither  a  member  or 
the  Senate  was  an  officer  impeachable  under 
the  Constitution.  The  next  case  was  the  ease 
of  Judge  Pickering,  of  Mew  Hampsfaieeb  The 
chai^  there  was  drunkenness.  The  d^enae 
put  in — if  there  ca%be  said  to  have  beea  a  de- 
fease put  ia  regahtrly,  where  the  respondent 
^  Dot  appear  by  counsel — was  ioaaaity.  That 
question  was  tried  in  advance ;  it  was  ruled 
against  bins ;  aud  theteupoa,  upon  the  motion 
of  the  members  of  the  House,  at  the  special 
iustamts  and  «pon  the  special  order  of  the 
tioasa  itself,  to  whom,  I  befieve,  the  question 
was  then  referred,  the  oaae  waa  sobmiitad  with- 
oat  aignmeat,  and  a  jad^paeni  rendered  against 
the  defondaat. 

The  third  ease  was  that  of  Juatioe  Chaao. 
There  tii«  number  of  maaagers  was  seven. 
They  were  all  heard  exeept  one,  aad  yet  the 
nnmber  of  aigameata  made  was  eqaal  to  tiie 
aamber  of  maaagers,  besausa  the  defaait  of 
that  one,  if  it  waa  a  Ae&ult,  ■mtm  snM>Ued  by 
two  speeches  from  Ur.  Randolph,  the  chair- 
m«o,  wlto  opened  the  case  and  closed  it. 

Tho  next  case  was  that  of  Judge  Pedt. 
There  the  number  »f  managers  waa  five.  They 
all  yartioipMbed  ia  the  asgument. 

In  none  of  these  cases  does  there  seem  to 
l^ve  bM«— j  may  he  mistbkea,  audstaad  sab- 
ject  to  correction  if  I  am  wrong — aay  qoes- 
tj»B  «s  to  the  r%ht  of  tha  HoaSe  to  be  heard, 
if  it  destredt  through  all  itsmaasgers.  If  there 
was  any  discnsaitm  then,  or  a«y  nua  adopted  es 
the  sabjeot  at  that  or  any  other  time,  mestbers 
of  tb«  Senate  who  have  partidpatad  in  th« 
fmnting  of  these  rules  most  be  of  ooazse  aware 
of  it,  and  will  be  able  to  make  the  answer  in 
their  votes.  There,  however,  as  I  hare  already 
MBUtrked,  the  course  waa  the  same  aa  ia  the 
MW  of  Jastiea  Chase. 

ThejMt«MW  n«  ite  mm  of  J^dga  Ham- 
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pihieys.  That  took  place  at  the  commenoe- 
ment  of  the  war.  Then  there  was  no  appear* 
ance,  and  of  course  ne  defense,  and  a  sort 
ofjodgmeot  was  taken  by  default,  something, 

Serhi^  in  the  nature  of  a  judgment  of  out- 
kwry. 

It  seems,  then,  that  in  dte  only  two  cases 
that  have  been  centasted  in  this  country  before 
this  Benate,  the  rale  has  been  that  all  the 
managers  appointed  by  the  House  should  be 
allowed  to  participate  in  the  discussion. 
How  is  it  elsewhere  ?    I  have  not  chosen  to 

to  beyond  the  waters  to  look  into  the  prece- 
ents  ;  but  there  is  one  case  ia  British  history 
which  is  familiar  to  all  of  us,  which  is  asso- 
ciated, I  may  say,  with  the  school-boy  recol- 
lection of  every  man  in  this  nation,  of  every  man, 
indeed,  who  ie  fiimiiiar  with  our  language,  a 
ease  made  memorable,  I  suppose,  mainly,  not 
by  the  peculiar  interest  which  it  involved,  trat 
by  the  mot  that  it  was  illustrated  by  the  splendid 

Sinius  of  some  of  the  greatest  men  thai  Eng- 
nd  has  ever  produced.  It  was  not  because 
Warren  Hastings  was  the  Oovemor  Qeneral  of 
Bengal — that  was  a  siaall  matter,  held,  I  believe, 
by  the  grace  of  the  Britirii  East  India  Com- 
paay-|-but  because  such  men  as  Edmund  Burke 
and  Aichard  Brinsley  Sheridan  were  among  the 
maaagers.  It  was  such  men  as  those  who  made 
the  case  an  epoch  in  pariiamentarv  history. 

It  may  be  said,  however,  that  there  was  an- 
other reason  for  it,  and  that  was  its  long  dura- 
tion. It  continued,  I  believe,  for  as  long  a 
period  as  seven  years.  I  beg  Senators  to  under- 
stand that  I  do  not  quote  it  as  an  authority  on 
that  poiat ;  but  I  think  it  will  be  remembered 
by  all  of  them  that  the  labor  of  argumentation 
was  distributed  among  all  the  managers,  the 
articles  being  nuraeroes,  complicated,  and  elab- 
orate, though  I  suppose  that  the  fact  of  all  the  ■ 
maaagers  participating  had  nothing  to  do  pos- 
sibly with  the  prolongation  of  the  time. 

And  now,  in  view  of  these  precedents,  I 
would  desire  to  ask  how  does  the  present  case 
compare  with  them?  Is  it  an  ordinary  one f 
Why,  it  dwarfs  them  all  into  absolute  nothing- 
ness. There  is  nothing  in  the  world's  history 
tJkaA  compares  with  this.  It  makes  an  epoch  in 
history,  and  therefore  I  may  well  say  that  yon 
are  making  history  to-day.  And  therefore,  too, 
I  think  it  is,  that  upon  questions  of  this  sort  you 
should  so  rule  as  to  show  to  posterity  that  you 
do  properly  appre<nate  the  magnitude  of  the 
interests  involved.  _  Senators,  I  feel  myself  the 
diffioalqr  of  reali^ng  its  magnitude.  I  know 
bow  hard  it  is  for  us,  even,  who  are  tiie  actors  in 
this  great  drama,  to  rise  to  the  height  of  this 
great  argument.  Why,  whatis  the  case?  That 
of  a  judge  of  the  Supreme  Court  or  of  the  dis- 
trict eoart  of  the  United  States  7  That  of  a 
oastora-houae  officer?'  No.  It  is  the  case  of 
the  Chief  Magistrate  of  agreat  people,  of  an 
empire  reaching  from  oeean  to  ocean,  and  com- 
prehending within  its  oircnmference  forty  mil- 
lions of  free,  intelligent,  thinking  people,  who 
ore  looking  upon  your  doings  and  waiting  in 
breathless  suspense  for  your  verdict.  That  is 
•the  case  now  before  yon ;  aad  if,  in  the  ease  of 
a  yadge  of  the  Supreme  Court — and  from  my 
hshitotd  respect  for  that  tribunal,  I  would  not 
be  understood  to  speak  disparagingly  of  the 
Bositloit— or  if  in  the  ease  of  a  judge  of  the 
district  oourt,  it  was  thought  improper  to  im- 
pose any  lialitations,  where  the  number  of 
managers  was  the  same  as  now,  what  shall  be 
said  of  the  application  in  a  case  like  this  of  a 
Tide  whidh  prevmls,  as  I  have  already  remarked, 
in  all  the  eourta,  even  in  the  most  indilFerenl 
causes?  It  can  only  be  accounted  for  in  one 
way :  either  that  the  ease  was  of  small  conse- 
quence, or  that  it  was  so  plaia  that  the  jodges 
reqaired  no  profossienal  research  and  no  aisn- 
■ent  to  aid  them. 

And  now  I  desire  only  to  say  in  conclusion, 
in  order  that  I  may  not  be  misunderstood,  that 
ia  the  remarks  which  I  have  made  I  have  not 
been  moved  by  «ay  consideralious  that  were 
personal  to  myself.  I  have  lived  long  enough 
to  oatUue  tha  time  when  the  ambition  to  be 
heard  is  felt  by  men  ;  I  have  lived  too  long,  at 
all  events,  to  think  it  worth  while  to  press  an 


aignment  upon  an  nnwilKirg  judge,  whatever 
may  be  the  reasons  by  whicli  he  may  be  in- 
fluenced, whether  he  may  regard  tiie  cose  as; 
too  clear  a  one,  or  wheUier  he  may  consider' 
it  as  80  unimportant  as  not  to  be  entitled  to  a 
reasonable  amount  of  time.  I  do  not  know, 
if  yon  relax  this  rule,  whether  I  shall  be  per- 
sonally able  to  take  advantage  of  it  or  not.  That, 
will  depend  upon  my  strength ;  that  will  depend 
again  upon  the  feeling  that  I  may  have  as  to  the 
necessity  of  anything  additional  to  what  may 
be  said  by  others.  I  felt  it,  however,  to  be  ray 
duty  to  enter  my  protest — and  I  do  it  most 
respectfully — against  what  maybe  drawn  into  a 
precedent  hereafter.  If  in  a  case  like  this  the 
argument  may  be  limited  to  two,  how  will  it  bO 
when  another  supreme  jud^e  is  arraigned  before 
another  Senate  for  high  cnmes  and  misdemean- 
ors ?  I  take  it  for  granted  that,  measuring  thi  ngs 
by  their  comparative  proportions,  another  Sen- 
ate would  feel  authorized  to  reduce  the  number 
of  counsel  to  one ;  and  if  it  came  to  a  district 
judge  or  a  custom-house  officer  I  do  not  know 
whether  they  might  not  feel  authorized  to  deny 
that  privilegie  altogether. 

Mr.  Manager  STEVENS.  Mr.  Chief  Jus- 
tice, I  have  but  a  word  to  say,  and  that  is  of 
very  little  importance.  I  do  not  expect  to  be 
able,  if  allowed,  to  say  many  words  upon  this 
subject.  There  is  one  single  article  which  I  um 
somewhere  held  responsible  for  for  introducing, 
and  a  single  article  only,  which  I  wish  to  argue 
at  a  very  brief  length ;  but  I  desire  that  my 
colleagues  should  have  full  opportunity  to  ex- 
ercise such  liberty  as  they  deem  proper  in  the 
argument. 

I  have  no  objection  myself — I  do  not  speak 
for  my  colleagues — if  the  Senate  choose  to 
llntit  our  time,  to  their  doing  so,  and  iixing  it 
at  what  they  think  reasonable,  what  one  gen- 
tleman here  would  occupy,  for  I  find  they  oc- 
cupy three  days  sometimes  here.  I  am  willing 
to  allow  the  Senate  to  fix  the  time  and  let  the 
Managers,  those  who  are  not  already  expected 
to  speak  in  conclusion,  to  divide  that  time 
among  themselves.  However,  sir,  this  is  a 
mere  suggestion. 

I  merely  wish  to  say  that  I  trust  some  further 
time  will  be  given,  as  there  are  two  or  three 
subjects  on  which  for  a  short  time,  perhaps  an 
hour  or  three  quarters  of  ao  hour,  some  of  us 
may  be  anxious  to  give  the  reasons^  why  we 
were  so  pertinacious  in  the  House  in  insisting 
upon  their  introduction  after  the  House  had 
reported  leaving  them  out.  I  confess  I  feel  in 
that  awkward  position  that  I  owe  it  to  myself 
and  to  the  country  to  give  the  reasons  why  I 
insisted  with  what  is  called  obstinacy  in  intro- 
ducing one  of  the  articles ;  but  I  am  willing 
to  be  confined  to  any  length  of  time  which  the 
Senate  may  deem  proper.  What  I  have  to  say 
I  can  say  very  briefiy.  Indeed,  I  cannot  say  it 
at  any  great  length  if  I  would.  I  merely  make 
this  suggestion,  and  beg  the  pardon  of  the 
Senate  tor  having  obtruded  thus  long  upon  their 
time  when  they  ought  to  proceed. 

The  CHIEF  JUSTICE."  Do  the  counsel  for 
the  President  desire  to  submit  any  remarks  to 
the  Senate? 

Mr.  SHBRMAIf.  Mr.  President,  I  submit 
an  amendment,  which  I  desire  to  be  added  to 
the  order  as  it  stands. 

The  CHIEF  JUSTICE.  Tie  amendment 
will  be  read  by  the  Clerk. 

Mr.  FRELINGHUYSEN.  Mr.  President, 
before  the  amendment  of  the  Senator  from 
Ohio  is  submitted,  I  desire,  if  I  am  at  liberty, 
to  modify  the  resolution  somewhat  by'adding 
a  farther  proviso  that  only  one  counsel  on  the 
part  of  the  Managers  shall  bo  heard  in  the 
close.  It  was  not  the  purpose  of  the  resolution 
to  change  the  rule,  excepting  as  to  the  num- 
ber who  should  speak. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order  as  modified  by  the  Senator  from 
New  Jersey. 

The  SecRBTart.    Tho  order,  as  modified  by 

the  mover,  now  reads : 

Ordered,  That  aa  man;  of  the  ManMen  and  of  the 
oonnsel  for  the  Pre«idant  bo  permitted  to  Bpeak  on 
the  iaai  annmeDt  a««ii»H«hooK  todeso:  /tvvkMI 
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The  amendment  of  tbe  Senator  from  Ohio 
[Hr.  Sherman]  is  to  add : 

But  th*  additional  time  allowed  by  thia  order  to 
aaoh  aide  shall  not  exceed  three  boors. 

Mr.  Manager  BOUTVVELL.  Mr.  President 
and  Senators,  I  am  very  unwilling  myself  to 
make  any  remarks  upon  mis  resolution,  because 
I  am  so  situated,  upon  the  judgment  of  the 
Managers,  that  it  is  a  delicate  matter  for  me  to 
do  so ;  and  had  it  not  been  for  the  qualification 
made  by  the  honorable  Senator  from  New 
Jersey  1  should  liave  said  nothing.  But  if  the 
Senate  will  consider  that  in  the  case  of  Judge 
Peck,  after  the  testimony  was  submitted  to  the 
Senate,  it  was  first  summed  up  by  two  man- 
agers on  the  part  of  the  House ;  that  then  the 
counsel  for  tlie  respondent  argued  the  cause 
of  the  respondent  by  two  of  their  number,  and 
that  then  the  case  was  closed  for  the  House  of 
Representatives  by  two  arguments  made  by  the 
managers ;  if  the  Senate  will  consider  that  in 
the  trial  of  Jndge  Chase  the  argument  on  the 
part  of  the  House  of  Representatives  and  of 
the  people  of  the  United  States  was  closed  by 
three  managers  after  the  testimony  had  been 
submitted  and  the  arguments  in  favor  of  the 
respondent  had  been  closed ;  if  they  will  con- 
sider that  in  the  trial  of  Judge  Prescott,  in 
Massachusetts,  (which  I  venture  to  say  in  this 
presence  was  one  of  the  most  ably  conducted 
trials  in  the  history  of  impeachments,  either  in 
this  country  or  in  Great  Britain,  on  the  part  of 
the  managers  sustained  by  Chief  Justice  Shaw 
and  on  the  part  of  the  respondent  by  Mr.  Web- 
ster,) that  two  arguments  were  made  by  the 
managers  of  the  House  of  Representatives  on 
the  part  of  the  House  and  on  the  part  of  the 
people  of  that  Commonwealth  after  the  case  of 
the  respondent  had  been  closed  both  upon  the 
evidence  and  upon  the  argument,  I  think  it 
needs  no  further  illustration  to  satisfy  this  tri- 
bunal that  the  cause  of  the  people,  the  cause 
of  the  House  of  Representatives,  if  this  case 
should  be  opened  to  full  debate  on  the  part  of 
the  five  gentlemen  who  represent  the  respond- 
ent here,  ought  not  to  be  lefl  to  the  close  of  a 
single  individual. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  ask 
for  the  reading  of  the  order  as  moved  by  the 
mover,  and  as  proposed  to  be  modified  by  the 
member  from  Ohio. 

The  Secretary  read  the  order  as  modified 
by  Mr.  Fbeukohuxscn,  aud  the  amendment 
of  Mr.  Sberiun. 

Mr.  STANBERY.  _  Mr.  Chief  Justice  and 
Senators,  we  hope  this  extension  of  time  will 
not  be  an  injury  to  ns  in  disguise.  \Ve  have 
neither  asked  U  nor  objected  to  it;  it  comes 
from  the  opposite  side  to  have  more  counsel 
than  are  already  assigned  by  the  rules  which 
have  been  adopted.  We  make  no  objection ; 
no  objection  if  all  seven  of  my  learned  friends 
argne  this  case ;  butas  I  understand  theamend- 
mcnt  offered  by  the  Senator  from  Ohio,  it  is 
that  in  the  final  argument,  as  to  which  as  yet 
there  is  no  limitation  of  time,  but  only  of  the 
number  of  counsel,  the  provision  as  to  the 
addition  of  counsel  shall  be  amended  byapro- 
viso  that  the  additional  time  shall  not  be  more 
than  three  hours.  The  time  already  is  indefi- 
niCe.  The  rule  fixes  only  the  number  of  counsel, 
not  the  time  that  they  shall  occupy.  As  yet 
the  Senate  have  not  said  that  in  the  final 
summing  up,  or  indeed  in  the  opening  which 
we  have  oad,  counsel  shall  be  limited  as  to  time. 
I  do  not  know  in  what  position  we  should  be 
if  this  amendment  of  the  Senator  from  Ohio  is 
adopted.  Three  hours  in  addition  to  what  7 
Three  hours  in  addition  to  a  time  that  is  made 
indefinite  by  the  rule  I  I  cannot  understand 
it.  I  only  call  the  attention  of  the  Senate  to 
it  that  there  may  be  no  misunderstanding  here- 
after ;  and  as  to  that  matter  of  a  limit  as  to 
time,  I  hope  we  may  say  that  not  one  of  us  has 
any  idea  of  lengthening  out  time  for  any  pur- 
pose of  delay.  I  think  the  Senate  can  have 
enoqgh  confidencQ  in  us  to  know  that  when  we 


are  through  we  will  etop  ^  that  we  will  ody 
take  as  much  time  as  in  this  great  case  we  may 
deem  to  be  necessary.  I  know  if  we  go  beyond 
that  we  shall  lose  the  attention  of  the  court. 
Not  an  instant  do  we  mean  to  speak  after  we 
have  concladed  what  is  material  to  us  in  the 
case.  If  we  attempt  to  take  time  beyond  that 
for  something  out  of  the  case  we  shall  very  sooo 
see,  Senators,  in  the  expression  of  your  faces, 
that  you  are  not  listening  to  us  with  attention. 
For  one  I  can  say,  and  I  think  I  can  speak 
for  my  learned  associates,  that  we  shall  not 
take  a  moment  more  than  we  consider  neces- 
sary ;  every  moment  necessary  for  the  case,  not 
a  moment  unnecessarily  in  our  best  judgment 
as  to  how  we  are  to. present  the  case.  1  know 
it  is  the  custom  of  courts  to  limit  the  time  of 
counsel — they  must  do  it — in  their  ordinary 
business.  It  is  done  in  the  Supreme  Court  of 
the  United  States ;  but  when  there  is  an  im- 
portant case  even  before  that  court  which  limit* 
each  argument  of  counsel  to  two  hours  gen- 
erally, whenever  the  court  is  asked  in  an  im- 
portant case  to  enlarge  the  time,  they  do  it  and 
give  four  hours.  On  one  occasion  I  bad  myself 
two  entire  days  for  an  argument  in  that  court ; 
bnt  that  case,  important  as  it  was,  has  no  sort 
of  comparison  with  the  case  now  before  you. 
Counsel,  when  they  are  limited  to  an  exact 
time,  are  embarrassed  by  it.  It  is*  rule  that 
keeps  our  attention  continually  on  the  clock 
and  not  on  the  case ;  we  are  afraid  to  begin  and 
follow  up  an  argument  for  fear  we  shall  exhaust 
too  mucii  time  on  that  and  will  be  caught  by 
the  punctual  hour  before  we  come  to  other  im- 
portant matters.  Now,  I  hope  it  is  not  neces- 
sary to  suggest  that  counsel  are  not  here  to  use 
unnecessary  time,  who  have  a  reputation  to 
sustain  before  the  world  and  before  tnis  Senate. 
I  beg  them  not  to  decide  this  question  upon  any 
idea  that  we  have  abused  the  liberty  which  is 
or  may  be  accorded  to  us. 

Mr.  SHERMAN.  Mr.  President.  I  will 
withdraw  my  amendment,  as  I  see  there  will 
be  difSculty  in  discriminating  between  those 
who  are  limited  by  time  ana  those  who  are 
not. 

The  CHIEF  JUSTICK  The  Senator  from 
Ohio  withdraws  his  amendment.  The  ques- 
tion recurs  on  the  order  proposed  by  the  Sen- 
ator from  New  Jersey,  as  modified  by  him. 

Mr.  Mana^r  BUTLER.  I  do  not  rise,  sir, 
to  debate  this  question,  but  aimply  to  ask  the 
counsel  for  the  President,  while  they  do  not 
ask  for  this,  whether  they  desire  it?  I  should 
like  to  know  whether  they  desire  this  exten- 
sion? They  may  think  that  they  would  not 
ask  it,  but  the  question  is  whether  tbe^  would 
wish  it,  because  if  the^  do  not  wish  it  it  would 
make  a  very  decided  impression  on  my  mind 
as  to  whether  it  should  be  granted.  I  want  to 
say  here,  hbwever^  Mr.  President,  that  I  speak 
without  pr^'udice  to  anybody,  because,  from 
the  very  kind  attention  I  have  received  from 
the  Senate  in  the  opening  argument,  which, 
unfortunately,  fell  upon  me,  1  do  not,  in  any 
event,  under  any  relaxation  of  the  rule,  pro- 
pose to  trespass  a  single  moment  in  the  olos-' 
ing  argument  upon  the  attention  of  the  Senate, 
but  to  leave  it  to  the  very  much  better  argu- 
mentation of  my  a880ciat«s.  Therefore  I  speak 
wholly  without  any  wish  upon  my  own  part 
except  that  such  argumentation  may  be  had 
as  shall  convince  the  country  that  the  case 
has  been  fully  stated  on  the  ooe  side  and  the 
other. 

Mr.  SUMNER.  Mr.  Preudent,  I  should 
like  to  have  the  resolution  reported. 

The  CHIEF  JUSTICE.,  The  Secretary 
will  read  the  resolution  again. 

The  Secretary  read  as  foUowa: 

'  On(erM<.Thata»aHUi7*fth«Manacqrsaadoft]ie 
eouDsel  for  the  President  be  permitted  to  speak  oa 
the  final  argument  as  shall  ohoose  to  do  so :  Provided, 
That  the  trial  shall  proceed  without  any  ftirther  de- 
lay or  postponement  on  this  acooant :  And  dtdcuM 
fiuihtr,  Xhat  only  one  Manager  shall  be  heard  in  tha 
close. 

Mr.  SUMNER.  Mr.  President,  I  move  to 
strike  out  the  last  proviso  and  insert  the  aob- 
stitulA-  which  I  send  to  the  Chair. 

Tbft  CHIEF  JUSTICE.     Ths  SMMtaiy 


wiU  r«ad  the  auMndMeot  prepoaed  hj  titS 

Senator  from  Massachnsettfi. 

The  Seohetabt.  It  is  proposed  to  strike 
out  the  last  proviso  in  the  loUowiug  words: 

AiidDrnvidedfiui^M;  That  only  one  UaDaawduH 
be  heard  in  the  olos*. 

And  in  lie«  thereof  to  insert : 
And  fiTomded,  lliat  aceoi4inc  to  the  praetiae  la 
oaaes  of  impetkckaeot  the  Mvetal  Man— e«i  wh* 

speak  shall  close. 

Mr.  CONKLINO.  I  beg  to  ask  an  answer 
from  the  counsel  for  the  President  to  the  ques- 
tion propounded  by  Mr.  Manager  Butler. 

Mr.  EVAR'fS.  I  wae  riBing,  Mr.  Chief 
Justice  and  Senators,  to  say  a  word  in  refer- 
ence to  tills  qnasUon  whes  the  Senator  from 
Massachusetts  sent  up  an  amendment  to  the 
Clerk.  It  will  not  be  in  the  power  of  the  coun- 
sel for  the  President,  if  the  rule  shall  now  b« 
enlarged,  to  contribate  the  aid  of  more  than 
two  additional  advocates  in  behalf  of  the  Pres- 
ident. The  rale  was  early  adopted  and  known 
to  us,  and  the  arraogeoeot  of  the  nnraber  of 
counsel  was  aocommodsted  to  the  rule.  Be- 
yond  that  we  have  nothing  to  say.  If  the  rule 
shi^l  be  enlarged,  all  of  ns  will  with  pleasnre 
take  adTantage  of  the  liberality  of  the  Senate. 

In  rei^Mrd,  Bowever,  to  the  arrangement  of 
six  against  fonr  as  would  then  be  the  odds 
which  we  should  need  to  meet,  we  naturally 
might  feel  some  interest,  particniarly  if  it  is  a 
proposition  to  be  entertained  by  the  coartthat 
all  of  onr  opponents  should  speak  after  we  had 
got  throngh  and  we  shoaid  hear  nobody  to 
reply  to  befona  we  made  oar  arguments.  The 
last  speeeh  hitherto  has  been  made  in  behalf 
of  the  President;  bat  if  there  is  aaj  value  in 
debate  wh^ver,  it  is  that  wtien  it  begins  and 
is  of  controversy  between  two  sides  each  as 
fairly  as  may  be  should  have  an  opportunity  to 
know  and  reply  to  the  argnment  or  the  other. 
Now,  iM  present  rule,  very  properly  as  it 
seems  to  us,  am)  wholly  in  accordance  with 
the  custom  in  all  matters  of  forensic  debate, 
thus  disposes  of  the  matter  by  requiring  that 
the  Managers  shall  open  by  one  of  their  num- 
ber, and  the  two  counsel  for  the  President 
allowed  to  speak  and  make  their  reply,  and 
then  the  second  Manager  appearing  in  that 
behalf  to  close.  8o,  too,  if  the  namber  should 
be  enlarged,  it  woald  seem,  espeditUy  if  there 
should  be  the  disparity  of  six  against  fonr,  an 
equal  and  eqaally  just  arrangement  shonid  be 
made  in  thedistribntion'of  the  arguments  of 
theMaaageraandof  thecounseL  Beyond  that, 
we  have  nothing  to  say.  •> 

The  CHIEF  J USTICE.  Senators,  the  craes- 
tion  is  on  the  amendment  proposed  by  the  Sen- 
ator from  Massachusetts. 

Mr.  WILLIAMS.  Mr.  President,  I  move  to 
lay  the  order  aad  the  amendment  upon  the  table, 
with  a  view  of  having  a  test  vote  as  to  whether 
the  orinnal  rule  shw  or  shall  not  be  changed. 

Mr.  DRAKE.  I  raise  a  question  of  order, 
Mr.  Presideat,  that  ia  this  Saaate,  sitting  for 
the  trial  of  an  impeachment,  there  is  no  an- 
thority  for  moving  to  lay  any  proposition  on 
the  table.  We  mnst  come  to  a  direct  vote,  I 
think,  oae  way  or  the  other. 

Mr.  HOWARD.    Debate  is  oat  of  order. 

The  CHIEF  J  USTICE.  The  Chief  Jmtice 
cannot  undertake  to  limit  the  Senate  ia  respect 
to  its  mode  of  dispoaiag  of  a  question ;  and  as 
the  Senator  from  Oregon  [Mr.  Wouams]  aa- 
nouBced  his  porpoae  to  test  the  sense  of  the 
Senate  ia  regard  to  whether  they  will  alter  the 
rule  at  all  the  Chief  Jastiae  eoneeivts  his  no* 
tion  to  be  in  order. 

Mr.  WILLLAMS.  I  ask  for  the  yeaa  and 
nays  on  the  motioa.  • 

The  yeas  and  aays  w^  ordered,  and  tidcen. 
Mr.  ANTHONY.  My  eoUeague  [Mr. 
SnuooE]  has  beea  cidUd  aw«^  by  a  aammoas 
to  attend  the  bedside  of  a  finead  with  whom 
he  has  held  the  most  intimi^  relations  Ux 
twenty  yean,  and  who  sant^  request  by  tele- 
graph that  he  wovhl  come  and  see  him  before 
he  died.  I  make  thia  explaaation,  as,  under 
no  ordinary  eicaumataaeea  woald  he  have  been 
absent  from  the  service  of  the  Saaata  aven  for 
aaiagledar>  nadartheaa^ 
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Tfae  T«8ult  «NM  MwmnMd— 7«M  S8,  nsft 
10;  08  follows: 

YEAS— M«nn.  Bnekslew,  Cuieron.  (Mtell, 
CbMidler,  Coto,  CoBklinc,  Coauea,  Oorbatt,  Cncia, 
Drak*.  Kdoiuads,  Ferry,  Feasendeo.  Uarlui.  Uen- 
d«noD.  Hendricks.  Howard,  Uowe,  Jonnsoii,Monriui, 
Morrill  of  Uwdo,  Morrill  of  Vamont.  Mortoo,  Sot- 
toD,  PatUraon  of  Now  H«mp«hiro,  VomwT.  Bjiwiiy. 
Bou.  Sberman,  Stewairt.  Sumoer,  Thayer,  Tipton, 
VanWinkle.Vlskers,Wiinaii»,  Wilson.  andTates— 38. 
_MAYSr-M«aTa..An(koor.l>aTis,  Dixon,  I>oolitU^ 


Vowler.  GrimM.  MoCrewy,  FaawMW  of  loanMM*, 
Trumbnll,  and  Willey— 10. 

NOT  VOTINU— Messn.  Bayard.  FrcHnsIinyaen, 
Nya,  Saolsbory,  Sptacao.  and  Wad*— 6. 

So  the  order,  with  tli«  pending  MMnclment, 
waa  laid  oa  tbe  table. 

The  CHIBP  JUSTICE.  6entlemen  of 
coanael  for  the  President,  yoa  will  proceed 
whK  tlie  defense. 

WiLLUK  X.  SoEBiuir's  ezaminatioB  con- 
tinued. 

By  Mr.  Sxambekt: 

QwutioJt.  After  the  restoration  of  Mr.  Stan- 
ton to  the  War  Office  upon  the  vote  of  the 
Senate,  did  yon  form  an  opinion  as  to  whetlier 
the  good  of  the  service  required  aaoiher  man 
in  that  office  than  Mr.  Stanton  7 

Mr.  Manager  BUTLER.  Suy  a  moment. 
We  object.  Will  you  reduce  the  question  to 
writing? 

The  CHIEF  JUSTICE.  The  counsel  for 
the  President  will  please  reduce  tbe  question 
to  writing. 

Mr.  STANBEB7.  I  am  perfectly  willing 
to  do  so,  though  I  can  hardly  be  called  to  do 
so  at  the  request  of  tbe  learned  Manager.  I 
made  a  similar  request  to  him  more  than  once, 
and  it  was  never  complied  with. 

The  CHIEF  J  DSTlCE.  Ue  mle  requires 
that  it  be  done. 

Mr.  Manager  BUTLER.  I  beg  a  thousand 
pardons.  Whenever  it  was  intimated  by  the 
Chief  Justice  it  was  done.  It  is  nota  matter 
of  kindness ;  it  is  a  matter  of  mle. 

Mr.  STANBERY.  Mr.  Chief  JnsUce,  my 
impression  was  that  that  rule  applied  to  a 
question  put  by  a  Senator,  not  to  the  questions 
of  counsel.  Otherwise  we  should  never  get 
through.  It  is  a  question  put  by  a  Senator 
that  must  be  in  writing.  I  may  be  mistaken, 
however. 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
read  the  mIeV 

Tbe  Secretary  read  Rule  15,  as  follows  : 

"XV.  All  motions  made  by  the  parties  or  thetr 
eouiuel  shall  bo  addruuod  to  tbe  presiding  officer, 
and  if  he  or  any  Senator  shall  reqaire  it,  tGoy  shall 
be  oommilted  to  writing  and  read  at  tko  Seeretary't 
tablo." 

The  CHIEF  JUSTICE.  The  eounael  wiU 
please  reduce  their  question  to  writing. 

Tbe  question  was  reduced  to  writing. 

Tbe  CHIEF  J  USTICE.  The  Secretary  will 
read  the  question  proposed  by  the  coonael  for 
(be  President. 

The  Secretaiy  read  as  foUows : 

Uu—tian.  AA«r  the  restwfiiMi  of  Mr.  Staaton  to 
oflice  did  you  form  an  opinion  whether  tbe  good  of 
tbe  service  required  a  Secretary  of  War  other  than 
Mr.  Staatoo;  and  if  so,  did  yon  eoBBOBioato  that 
opiaioB  to  the  President? 

Mr.  Manager  BINGHAM.  Mr.  President 
and  Swiaters,  we  desire  to  state  very  briefly  to 
tbe  Senate  the  ground  upon  whinh  we  objwH 
to thia  qncrtioo.  It  is  that  laaMwrii  of  opinioB 
are  never  admissible  in  judicial  prooeedinn, 
bat  in  certain  exceptional  cases,  cases  involv- 
ing  profeasioaal  skill,  ko. ;  it  is  not  neoessany 
that  I  sfaoidd  eaBraerate  them.  It  is  not  ta  b« 
supposed  for  a  moment  that  there  is  a  number 
of  the  Senate  who  can  entertain  the  opinion 
that  a  qnestion  of  the  kind  now  presented  is 
competent  under  any  possible  eireaastanoes 
in  any  tribwial  of  jnstioe.  It  must  occur  to 
Senatora  that  the  ordinary  tMis  of  troth  cannot 
be  appiiad  to  it  at  all;  and  in  saying  that,  my 
remark  has  no  relation  at  all  to  the  truthful- 
ness or  veracity  of  the  witness.  There  is  noth- 
ing ttp<M  which  the  Senate  could  pronoonce 
ai^  judgment  whatever.  Are  they  to  decide 
a  question  upon  the  opiuioas  of  forty  or  fiwrty 
thonsand  men  what  might  be  for  the  good  of 
tfa«  sarviee?  Tbe  qnestion  involved  here  is  a 
viotatioB  o£  tkm  laws  af  tha-iand.    It-is 


tion  of  fact  that  is  to  be  dealt  with  by  wftoesses ; 
and  i^  is  a  question  of  law  and  fact  that  is  to  be 
dealt  with  by  the  Senate. 

Now,  this  matter  of  opinion  ma^  ^st  as 
well  be  extended  one  step  farther,  if  it  is  to  be 
allowed  at  all.  After  giving  his  opinion  of 
what  might  be  requisite  to  the  public  service, 
the  next  thing  in  order  would  he  the  witness's 
opinion  as  to  the  obligations  of  the  law,  the 
restrictions  of  the  law,  the  prohibitions  of  the 
law.  We  cannot  suppose  that  the  Senate  will 
entertain  such  a  question  for  a  moment.  It 
must  occnr  to  the  Senate  that  by  adopting  such 
a  mle  as  this  it  is  impossible  to  see  tbe  limit 
of  the  inquiry  or  the  end  of  the  investigation. 
If  it  be  competent  for  this  whness  to  deliver  this 
opinion,  it  is  equally  cempetent  for  forty  thou- 
sand other  men  in  this  conntry  to  deliver  their 
opinions  to  tbe  Senate;  and  then,  when  is  the 
inqniiy  to  end  7  We  object  to  it  as  utterly 
incompetent. 

Mr.  STANBERY.  Mr.  Chief  Justice  and 
Senators,  if  ever  there  was  a  case  involving  a 
question  of  intention,  a  question  of  conduct, 
a  question  as  to  acts  which  might  be  criminal  or 
might  be  indifferent  according  to  tbe  intent  of 
tfae  party  who  committed  thorn,  this  is  one  of 
that  class.  It  is  upon  that  question  of  intent 
(which  the  gentlemen  know  is  vital  to  their 
case,  which  they  know  as  well  as  we  know  they 
must  make  out  by  some  proof  or  other)  that 
a  great  deal  of  their  testimony  has  been  offered, 
whether  successfully  or  not  I  leave  tbe  Senate 
to  determine;  but  with  that  view  much  of  their 
testimony  has  been  offered  and  has  been  in- 
sisted upon.  That  is,  it  has  been  to  show  with 
what  intent  did  the  President  remove  Mr. 
Stanton.  They  say  the  intent  was  against  the 
pnblio  good,  in  the  way  of  nsurpation,  to  get 
possession  of  that  War  Office  and  drive  out  a 
meritorioas  officer,  and  put  a  tool,  or  as  they 
say  in  one  of  thebr  statements  a  slave,  in  his 
place. 

Upon  that  qnestion  of  conduct.  Senators, 
what  now  do  we  propose  to  offer  to  you  1  That 
the  second  officer  of  the  Army — ana  we  do  not 
propose  to  stop  with  him — that  this  high  officer 
of  tne  Army,  seeing  the  complication  and  diffi- 
culty in  which  that  office  was,  by  the  restora- 
tion of  Mr.  Stanton  to  it,  formed  the  opinion 
himself  that  for  the  good  of  tbe  service  Mr. 
Stanton  ought  to  eo  out  and  some  one  else 
take  the  place.  Who  conid  be  a  better  judge 
of  the  good  of  the  service  than  the  distinguished 
officer  who  is  now  about  to  speak? 

But  the  gentlemen  say  what  are  hie  opinions 
more  than  another  man's  opinions,  if  tney  are 
merely  given  as  abstract  opinions?  We  do  not 
intend  to  use  them  as  abstract  opinions.  The 
gentlemen  did  not  read  the  whole  question.  It 
18  not  merely  what  opinion  had  yon,  General 
Sherman ;  but  having  formed  that  opinion,  did 
yon  eommnnicate  it  to  the  President,  that  the 
good  of  the  service  required  Mr.  Stanton  to 
leave  that  Department;  and  that  in  your  judg- 
ment, acting  for  the  good  of  tbe  service,  seme 
other  man  ought  to  be  there. 

This  is  no  declaration  of  the  President  we 
are  upon  BOW.  This  is  a  communication  made 
to  him  to  regulate  his  conduct,  to  justify  him, 
indeed  to  call  upon  him  to  look  to  the  good  of 
the  service,  and  to  be  rid,  ii^ possible,  In  some 
way  of  that  unpleasant  complication.  .Any 
one  can  see  there  was  a  complication  Uiere  that 
mnst  in  some  way  or  other  be  got  rid  of;  for 
look  at  what  the  Managers  have  put  in  evi- 
dence t  It  appears  by  Mr.  Stanton's  own 
stateaieirt  that  from  the  13th  of  August,  1867, 
Mr.  Stanton  has  never  seen  the  President,  has 
never  entered  die  Executive  Mansion,  has 
never  sat  at  that  board  where  the  President's 
legal  advisers,  the  heads  of  D«|>artnents,  ate 
bwind  to  be  nader  the  Constitution. 

Will  they  say  that  the  reUtions  between-him 
and  the  President  had  got  to  that  pitch  that 
Mr.  Staaton  was  miwlllrag  to  go  there  lest  he 
might  not  be  admittedT  Be  never  made  that 
attempt ;  but  that  is  not  all:  Mr.  Stanton  says 
dsHbemtely  an  the  4th  of  March  in  his  com- 
munication to  the  House  of  Representatives, 
wImd  h«  seat  th«  sorrsspoBdenoo  betwsen  the 


Ft«sident  and  General  Grant,  "I  have  not  onW 
not  seen  the  President,  but  I  have  had  no  offi- 
cial communication  with  the  President  since 
the  12th  of  August,  1867."  How  is  the;  Army 
to  get  along  wiui  that  sort  of  thing?  How  is 
the  service  to  be  benefited  in  that  way?  Cer- 
tainly it  is  for  the  benefit  of  the  service  that 
the  President  should  have  there  some  one  with 
whom  he  can  advise  as  to  what  is  to  be  done 
in  regard  to  the  Army. 

'Bat  what  has  the  Secretary  of  War  become  7 
One  of  two  things  is  inevitable:  he  is  running 
the  War  Department  without  any  advice  or 
consnltation  with  the  President  or  be  js  doing 
nothing.  Ought  that  to  be  the  position  of  u 
Secretary  of  War  ?  The  President  could  not 
get  out  of  that  difficulty.  He  might  have  got 
out  of  it,  perhaps,  by  humbling  himself  before 
Mr.  Stanton,  by  sending  him  a  note  of  apology 
that  he  had  ever  suspended  him.  By  humbliug 
himself  to  his  subordinate  it  might  have  been 
that  Mr.  Stanton  would  have  forgiven  him. 
Wonid  yon  ask  him  to  do  that.  Senators?  _ 

Now,  when  you  are  looking  to  motives, 
when  you  consider  the  provocations  that  tho 
President  has  bad,  when  beyond  that  yon  see 
the  necessities  of  the  public  service  placed  iu 
that  situation  that  no  longer  can  there  be  any 
communication  between  the  Secretary  of  War 
and  the  President,  is  it  fit  that  the  public 
service  should  be  carried  on  in  that  way,  just 
to  enable  the  Secretary  of  War  to  hold  on  to 
his  office  and  become  a  mere  locum  teneiuf 
Then,  when  you  are  considering  the  conduct, 
the  intentions,  and  tbe  matter  that  is  in  the 
mind  of  the  President  to  get  rid  of  Stanton — 
undoubtedly  he  had  that  matter  in  his  mind — 
when  you  find  that  he  has  been  advised,  not 
only  as  we  propose  to  prove,  by  General  Sher- 
man himself,  that  the  good  of  the  service 
required  that  that  difficulty  should  be  ended, 
but  that  General  Sherman,  as  I  shall  under- 
take to  prove,  communicated  also  the  opinion 
of  General  Grant  to  the  verv  same  point,  and 
when,  as  I  tell  you,  we  shall  follow^  it  up  by 
the  agreement  of  these  two  distinguished  gen- 
erals to  go  to  Mr.  Stanton  and  to  tell  Uim 
that,  for  the  good  of  the  service,  he  ought  to 
resign,  as  he  had  intimated  when  the  Presi- 
dent first  suspended  him  that  he  would  resign, 
the  Senate  being  here  to  take  care  that  tbe 
President  get  no  improper  man  there— now, 
when  yon  are  trying  the  President  for  his  in 
tentions,  whether  he  acted  iu  good  faith  or  bad 
fiuth.  Senators,  will  yon  shut  out  from  him  the 
advice  that  he  received  from  these  two  dis- 
tinguished officers,  and  will  you  allow  the 
Managers  still  to  say  that  he  acted  without 
advice,  that  he  acted  for  the  very  purpose  of 
removing  a  faithful  officer  and  getting  in  his 
place  some  tool  or  slave  of  his?  When  it  was 
said  to  him  that  there  should  be  a  change  for 
the  benefit  of  the  service,  can  von  not  extend 
to  him  so  much  charity  as  to  believe  that  he 
would  be  impressed  by  the  opinions  of  these 
two  distinguished  generals?  They  8ay_  they 
did  not  intend  to  make  themselves  parties  to 
the  controversy,  but  they  saw,  as  things  stood 
th«re,  that  either  the  President  must  go  out  or 
Mr.  Stanton.  That  was  the  character  of  It. 
It  is  with  this  view  that  we  offer  this  testi- 
mony, and  I  trust  this  is  not  to  be  ruled  out. 

Mr.  Mannger  BUTLER.  Mr.  President, 
Senators,  I  foresaw  if  we  did  not  remain  long 
enough  in  session,  which  the  late  hour  of  the 
night  on  Saturday  warned  us  not  to  do,  to  fin- 
ish this  witness,  so  that  only  the  usual  rule  of 
recalling  would  be  eaforced,  that  the  struggle 
would  be  renewed  again  in  some  form  to-diay 
to  get  in  Uie  declarations  of  the  President  or 
de^arations  to  the  President;  and  now  the 
proposition  is  to  ask  General  Sherman  whether 
ue  aid  not  form  an  opinion  that  it  was  neces- 
sary that  Mr.  Stanton  should  be  removed. 

Mr.  STANBERY.   I  did  not  say  "remove." 

Mr.  Manager  BUTLER,  (to  the  Secretary.) 
Allow  me  to  have  the  question.  I  believe  1  aia 
correct.  [Obtaining  the  question.]  What  is  it? 

Whether  the  good  of  the  service  r*<iaind,a  S«e» 
rctao'  of  War  other  than  Mr,  Stanton,  and  if  so  did 
yb«  net  oeonnmioate  that  opialoa  to  the  nraUsn* 
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Of  coarse  tl^ere  could  not  be  tmj  otli«c  Sea- 
rotary  of  War  bat  Mr.  StautoD,  unless  Mr. 
Stanton  resigned  or  was  removed.  It  would 
be  a  good  deal  more  to  the  purpose  to  ask  him 
wKetner  he  communicated  uiat  opinion  to  Mr. 
Station,  if  it  maybe  put  in  at  all,  because  Mr. 
Stanton  could  have  resieued, 
■  Mr.  EVAET3.  We  will  foUow  it  up  with 
that. 

Mr.  Manager  BTTTLEB.  Qtwutque  tandem 
abMUre  nostra  j^atietUia  f  I  am  not  able  to  say 
to  what  extent  you  will  go  in  offers ;  but  I  am 
very  glad  we  are  told  that  is  to  be  done  and 
these  tentative  experiments  are  to  go  on,  for 
■what  purpose,  Senators,  you  will  judge ;  cer- 
tainly for  no  legal  purpose.  Nov,  itissaidthat 
it  is  necessary  to  put  this  in,  and  the  argument 
is  pressed  that  was  Qsed  on  Saturday,  "  We 
aiust  show  that,  or  we  cannot  defend  the  Fres- 
ident."_  Well,  if  you  cannot  defend  the  Pres- 
ident without  another  breach  of  the  law  for  his 
breach  of  the  law,  I  do  not  see  any  necessity 
for  Ills  being  defended.  You  are  breaking  the 
law  to  defend  him,  because  you  are  putting  in 
testimony  thathas  no  relevancy,  no  pertinency, 
no  competency  under  the  law,  AfteryouLave 
let  this  come  in.  Senators,  if  you  can  do  so, 
will  yon  allow  me  to  ask  General  Sherman 
whether  he  did  not  come  to  an  equally  firm 
opinion  that  it  was  for  the  good  of  the  service, 
or  for  the  good  of  the  country,  that  Johnson 
shonld  be  removed?  The  learned  Attorney 
General  says  that  he  came  to  the  opinion  that 
this  complication^  as  he  called  it,  should  b« 
broken  up.  I  thmk  most  of  us  came  to  that 
conclusion — but  how?  General  Sherman  might 
think  it  was  by  removing  Mr.  Stanton ;  Gen- 
eral Grant  might  think  it  waa  by  removing 
Johnson.  The  House  of  Representatives  have 
thought  that  the  complication  could  be  broken 
np  by  the  removal  of  Johnson.  Are  you  going 
tu  put  in  General  Sherman's  opinion  to  coun- 
terbalance the  weight  of  the  opinion  of  the 
House  of  Representatives? 

Again,  will  the  next  question  be  put  to  Gen- 
eral Shermau  whether  it'  he  thought  it  wasbet* 
ter  to  remove  Stanton  and  put  in  Thomas,  that 
would  be  a  good  change  for  the  good  of  the 
service;  or  shall  we  be  allowed  on  another  arti- 
cle to  show  that  General  Sherman  did  not  think 
it  was  a  good  plan  to  put  in  Thomas,  and  so 
convict  the  President  of  a  '"ong  intent,  be- 
cause General  Sherman  thooght 'Hiomas  was  a 
bad  man,  and,  therefore,  the  President  is  guilty 
if  he  put  him  in  ?  Because  General  Sherman 
thougjht  that  Mr.  Stanton  was  a  bad  man,  there- 
fore It  was  for  the  good  of  the  service  to  put 
Stanton  out,  and  therefore  the  President  is  inno- 
cent in  putting  him  out — thatseema  to  be  the 
propoaiuon.  Can  we  ^o  into  this  region  of  opin- 
ion 7  I  speak  wholly  without  reference  to  the  wit- 
ness, lamnow  speaking  wholly  upon  the  general 
principle  of  opinions  or  men.  ^  That  will  send 
va  into  another  region  of  inquiry  which  we  do 
pot  want  to  eo  into.  If  this  testimony  comes 
in,  we  shall  then  have  to  ask  General  Sherman 
what  were  your  relations  with  Mr.  Stanton? 
Have  you  had  a  quarrel  with  him  7  Did  yon 
not  think  it  woidd  be  better  for  the  service  if 
yon  could  ^et  rid  of  your  enemy  7  Was  not 
that  the  thing?  Was  there  not  an  unfortunate 
difficulty  between  you?  If  you  allow  this 
opinion  to  go  in,  you  cannot  prevent  our  going 
into  the  various  considerations  wluch  would 
make  this  opinion  of  little  value.  It  is  that 
kind  of  inquiry  into  which  I  have  no  desire  to 
enter,  and  I  pray  this  Senate  not  to  enter  for 
the  good  of  the  conntry  and  for  the  integrity  of 
the  law.  That  is  the  next  question  we  shall 
have  to  ask,  what  were  the  grounds  of  yoi^ 
oiwioD? 

Apin,  we  ahair  haTS  tb  $d  furthen  We 
•hall  have  to  call  as  many  men  on  the  other 
side  as  we  can.  If  General  Shecman  is  put  in 
here  as  an  expert,  we  shall  have  to  call  G«n- 
eral  Sheridan  and  General  Thomas — I  mean 
George  H.  Thomas  always — and  General 
Meade,  and  other  men  of  equal  experience, 
to  say  whether  upon  the  whole  they  did  not 
think  it  was  fbr  the  best  to  keep  Mr.  Stanton 
io«  wd  vhetjiw  they  conuau«icat$d  tbeir  odIa- 


ioM  to  iixe  President  Mid  to  Mr.  Stanton.  Btit 
I  think  nothing  can  more  clearly  demonstcate 
the  fact  that  this  cannot  be  evidence.  If  it  is 
pot  on  the  ground  that  he  is  on  expert  as  an 
Army  officer,  then  we  have  Army  offioers,  if 
not  quite  as  expert,  yet  as  much  experts  iu  the 
eye  of  the  law  as  he  is,  and  the  struggle  will 
be  here  on  which  side  would  be  the  most  of 
them. 

There  is  another  purpose  on  vhich  tl^is  is 
put  in.  It  is  said  it  is  put  in  to  show  that  the 
President  had  not  awrong  intent  There  has 
been  a  great  deal  said  here  about  intent  which, 
I  think,  deserves  a  word  of  comment,  as  though 
the  intent  has  got  to  be  proved  by  somebody 
that  the  President  told  he  had  a  wrong  intent. 
That  seems  to  be  the  proposition  as  put  for- 
ward, that  you  have  to  bring  some  direct  proof, 
some  man  who  heard  the  President  say  he  had 
a  bad  intent,  or  something  equivalent  to  that. 
The  question  before  you  is,  did  Mr.  Johnson 
break  the  lav  of  the  land  when  he  removed 
Mr.  Stanton?  If  he  did  break  the  law  of  the 
land  when  he  removed  Mr.  Stanton,  what  then  ? 
Then  the  law  supplies  the  intent,  and  says  that 
no  man  can  do  wrong  intending  right.  That 
illustrates  this  question  in  another  view;  be- 
cause suppose  it  is  for  the  good  of  the  service 
and  it  is  demonstrated  that  it  is  best  for  the 
good  of  the  service  tiiot  Mr.  Stanton  should  be 
put  cut,  does  thatjustify  the  President  in  break- 
ing the  law  of  the  land  to  get  him  out?  Does 
thataid  his  intent?  Shall  you  do  evil  that  good 
may  come?  Can  you  do  that  under  an;  state 
of  circumstances?  The  question  is  not  whether 
it  was  best  to  have  Mr.  Stanton  out.  Upon 
that  question  Senators  may  bo  divided  in  opin- 
ion. There  may  be  many  men,  for  aught  I 
know  or  aught  I  care,  there  may  be  Senators 
who  think  t^at  it  would  be  best  to  have  Stan- 
ton out;  but  that  is  not  the  question  at  all. 
Admit  it,  the  question  is,  is  it  best  to  break 
the  law  of  the  land  by  the  chief  executive  offi- 
cer in  order  to  get  him  out?  Is  it  best  to  strain 
the  Constitution  and  the  laws  in  order  to  get 
him  out?  However  much  he  may  desire  to  do 
it  the  fact  that  the  Secretary  is  a  bad  officer 
does  ^ot  give  the'  President  a  right  to  do  an 
illegal  thing  to  get  him  out?  See  where  you 
are  coming,  Senators.  It  is  this,  that  it  is  a 
justification  for  the  President  or  any  other 
executive  officer  to  break  Lh«  law  of  the  land 
if  he  can  show  that  he  did  what  he  thought  was 
a  good  thing  by  doing  it. 

I  am  aware  that  the  execative  office,  if  I  go 
to  history,  has  been,  carried  on  a  little  upon 
that  idea.  Let  me  illustrate :  you  Senators  and 
the  House  of  Uepresentatiyes  agreeing  together 
as  the  Congress  of  the  United  States  passed 
a  law  that  no  man  should  hold  office  in  the 
southern  States  that  could  not  take  the  oath 
of  loyalty ;  and  I  am  aware  that  the  President 
of  the  Un  ited  States — he  ought  to  have  been  im- 
peached for  it — boldly  pnt  men  into  office  who 
could  not  take  that  oath  in  the  South,  and  paid 
them  their  salaries,  and  justified  it  before  the 
Senate  and  the  House  of  Representatives  on 
this  nonnd  that  he  thought  he  was  doing  the 
best  tor  the_  service  to  do  it — a  broaich  of  the 
law  which,  if  the  House  and  the  oonntry  hftd 
had  time  to  follow  him  in  the  innumerable 
thinipB  he  has  done,  would  and  ought  to  havs 
been  presented  as  ground  for  impeachment. 
It  is  one  of  his  crimes.  And  now  he  comes 
here  and  before  the  Senate  of  the  United 
States,  says,  "  WoU,  I  got  advice  that  such  a 
man  was  not  a  good  officer,  and,  therefbra,  I 
broke  the  law  to  put  him  oat,  and  that  is  My 
excnse."    Is  it  an  excuse? 

But  one  other  thing  to  which  I  wish  to  eaU 
your  attention,  beoause  you  have  heard  it  here 
over  and  over  again,  is  Uua:  it  is  said  that  Mr. 
Stanton  has  not  had  a  seat  ia  that  board,  that 
CaUa,at  conncil,  since  tiie  12(hof  Angast  last. 
Whose  fault  was  that?  Be  attended  everr 
meeting  up  to  within  a  week  of  the  12th 
of  August.  He  did  his  duty  op  to  within  a 
week  of  the  12th  of  August.  He  was  notified 
that  suspension  was  coming.  He  waa  then 
suspended  ouUI  the  13th  of  January;  and. 
wjIwr  1^  QKme  bask  into  \be  ofioo  it  «MJMi 


foe  th?  PresideBt  to  humble  himself^  bat  it  '< 
for  him  to  notify  him  as  the  head  of  a  De- 
partment to  oome  and  take  his  seat  if  he  so 
desired :  but  that  notice  never  came.  It  was 
not  for  him  to  thrust  himself  upon  the  Presi- 
dent, but  it  was  for  him  to  go  when  he  under- 
stood his  presence  would  be  agreeable. 

But  that  is  put  forward  here  as  though  this 
Government  could  not  go  on  wilhoat  s  Cab- 
inet board ;  and  the  learned  counsel  has  just 
told  us  that  it  is  a  constitutional  board.  Upou 
that  I  want  to  take  issue,  once  for  all,  Sen- 
ators, it  is  w  noooDstitntional  board.  There 
is  not  one  word  in  the  Constitution  abont  a 
Cabinet  or  a  board.  Jeremy  BenUiam  said, 
years  ago,  that  a  board  was  always  a  shield, 
and  there  has  been  an  attempt  in  some  of  the 
later  Presidents  to  get  these  boards  around 
them  to  shield  Aem  in  their  acts  as  a  board. 
The  Constitution  says  that  the  principal  officers 
of  the  Departments  maybe  called  upon  in  their 
respective  offices,  in  regard  to  their  duties,  to 
give  opinions  in  writing  to  the  President ;  and 
the  earlier  Presidents  called  upon  their  Cab- 
inet ofieers  for  opinions  in  writing.  I  have 
on  my  table  here  an  opinion  that  Thomas  Jef- 
ferson g8v6  to  Washington,  about  his  right  to 
appoint  embassadors,  in  writing.  They  are 
not  to  be  a  board,  not  to  sit  down  and  consult, 
not  to  have 'Cabinet  eonncils.  That  is  an  as- 
sumptioB  of  executive  power  that  has  grown 
up  little  by  little  from  the  cabinets  of  the  Old 
World.  These  beads  of  Departments  were 
given  to  the  President  as  aids,  and  not  as  a 
niield ;  and  he  now  will  attempt  to  shield 
himself,  perhaps,  nnder  their  advice  and  under 
their  action.  It  is  not  mere  form.  The  opin- 
ion in  writing  was  required  by  the  Constitu- 
tion— why?  Because  the  framers  of  the  Con- 
stitution well  knew  that  there  were  Cabinet 
councils,  and  from  the  initials  of  a  Cabinet 
council  iif  England  came  that  celebrated  word 
"cabal,"  which  has  been  the  synonym  of  all 
that  was  vile  in  political  combination  from  that 
day  to  this;  and  knowing  that,  it  would  seem 
almost  with  prescience  niat  they  reijuired  not 
that  there  should  be  verbal  consultations  semi- 
weekly  by  which  things  might  be  arranged 
and  by  which  a  secret  conclave  might  be  held, 
but  that  there  should  be  what?  That  there 
should  be  written  opinions  asked  qnd  given,  so 
'that  they  might  be  Known  of  all  men ;  so  that 
the  President  could  not  say,  "Why,  I  got  this 
advice  from  my  Cabinet  counselor,"  onless  he 
showed  it  in  writing,  and  so  that  the  Cabinet 
counselor  should  not  say  that  he  &iled  to  give 
this  advice,  because  the  President  might  show 
it  in  wnting.  Think  of  this  Cabinet  and  what 
it  has  got  to  be!  Picture  to  yourselves.  Sen- 
ators, President  J<Anson  and  Lorenzo  Thomas 
in  Cabinet  consultation  to  shield  the  President  I 
If  Lorenoo  Thomas  was  righUy  appointed,  t,hea 
of  course  he  can  go  into  Cabinet  consultation. 
If  they  have  a  rint  to  put  in  consultation  one 
Cabinet  officer  &ej  haVe  a  right  to  pot  in  an- 
other. If  they  have  a  right  to  put  in  the 
opinion  of  the  Attorney  General,  who,  by  the 
way,  is  not  by  the  law  a  Cabinet  officer  in  the 
sense  in  whitk  it  is  said  a  head  of  »  Depart- 
ment is — if  they  have  a  right  to  put  in  the 
opinion  of  one  head  of  a  Depaitment  tiiey 
have  a  tight  to  pat  inaaotber ;  if  a  permanent, 
then  a  temporaiy  Cabinet  offices ;  i£  a  tempo- 
rary luad  of  a  Departaunt,  then  »a.ai  interim 
ooB.  I  find  DO  dereliction  of  dnfy  on  the  part 
of  Mr.  Stanton  in. this;  nothing  showing  that 
the  War  Departaient  could  net  go  on.  Let 
them  show  that  the  Pscaidant  has  ever  done 
according  to  the  (.'onstitatioo,  asked-  Mr.  Stan- 
ten  any  «[>"■«"  in  writing  as  to  the  dnties  of 
his  Department,  or  that  he  haa  «r«r  sont  an 
order,  to  him  watch  ha  disobeyed^  and  that 
mii  be  pertinent,  that  will  show  a  reaaon ;  bat 
I  pray  the  Senate  not  to  let  as  go  into  tka 

T'on  of  opinion, 
have  taken  this  maoh  time,.  SeDators,^  be- 
canse  I  think,  we  save  time  by  taking  it,  if  we 
come  to  the  right  deciaioa  to-day  to  keep  out 
this  range  of  opiwon.  This  ease  is  to  be  tried 
fay  your  opinion  |  not  upon  yont  opinion  as  to 
,  wUH^nr  Stanton  i»a  good  atia  hatt  offiaar,  but 
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npontbe  opinion  th«(,  wlretlier  good  or  bad,  the 
President  broke  the  law  in  removing  him,  and 
mnst  take  the  conaequences  of  that  breach  of 
the  law.  It  is  said  here  that  he  broke  it  in 
order  to  get  into  court.  I  agree  that  if  bis 
eomiMl  are  correct  he  is  in  court,  and  id  a 
court  where  he  will  hare  the  fuH'  benefit  of 
fasTing  the  law  settled  forever. 

Mr.  EvABTS  rose. 

Mr.  CONKLINO.  Before  the  connseT  pro- 
ceeds I  beg  to  sabmit  a  qacstion,  which  I  send 
to  the  desk  in  writing. 

The  CBIBF  JUSTrCE.    The  qnfestion  pro- 

Eonnded  by  the  Senator  from  New  York  wili 
e  read. 
The  Secretery  read  as  fbllowg? 

Qunlion.  Do  the  counsel  for  the  retpotidont  offer 
at  thi*  point  to  thow  by  the  vritnei^tnak  he  advised 
the  President  to  ronove  Ur.  Btanton  in  tke  mwanw 
adopted  by  the  President,  or  inercljr  that  be  advised 
the  rresidentto  nominate  Tor  the  action  of  the  Senate 
some  person  other  than  Mr.  Stanton? 

Mr.  STANBERY.  We  do  not  propose 
either.  We  propose  slrhply  to  show  that  he 
gave  bis  opinion  that  for  the  good  of  the  scr- 
Tice  somebody  else  ought  to  be  ttiefe. 

Mr.  Manager  BUTLER.  Without  regard  to 
the  mode? 

Mr.  8TANBBRY.  We  do  not  propose  to 
show  that  he  advised  him  about  the  mode  of 
removal ;  bnt  we  propose  to  show  this  opinion 
communicated  to  the  President 

Mr.  EVART8.  Mr.  Chief  Jnstiee  and  Sena- 
tors, I  do  not  propose,  upon  this  question  of  evi- 
dence, to  discuss  the  constitutional  relations  of 
the  Presidentof  the  UnitedStates  to  his  Cabinet, 
nor  to  anticipate  in  the  least  the  consideration 
of  the  merits  of  this  case,  as  they  shall  finally 
be  the  subject  of  discussion.  If  the  accusations 
aeainst  the  President  of  the  United  States  upon 
wbtoh  b«  ii  on  trial  here,  and  judgment  upon 
which  mnstresaltin  his  deposition  fromhis great 
office  and  a  call  upon  the  people  of  the  United 
States  to  choose  his  successor,  turn  wholly 
ttpon  the  mere  question  of  whether  the  Presi- 
dent has  been  guilty  of  a  formal  violation  of 
4  statute  law,  irnicb  might  subject  him  to  a  six 
cents*  fine  or  a  ten  days'  imprisonment,  if  he 
were  indicted  for  it — if  that  is  the  measure  and 
the  strength  (as,  when  it  comes  to  question 
of  evidence,  is  constantly  urged  upon  you)  of 
this  Bccnsation,  I  think  that  the  honorable 
Manager  who  so  eloquently  andwarmly  pressed 
upon  you  the  consideration  that  Warren  Has- 
tings's trial  was  nothing  to  tdis  wa(i  a  littie  out 
of  place.  If  they  will  make  it  just  ae  it  w<ould 
be  if  the  President  had  been  indicted  under 
the  civil- tenure  act,  when  he  could  have  been 
foand  gtiilty  or  innocetit  under  the  eircam- 
stances  of  the  act,  and  then  the  punishment 
oould  have  been  made  appropriate  to  the  cir- 
enmatances  of  its  actual  formal  technical  in- 
fraction, we  could  understand  t^Kt trial;  and 
that  is  open  to  the  Honae  of  Representatives 
or  .to  any  informer  at  any  time.  On  the  con- 
traVy,  tlirough  hours  and  pages  of  eloquence, 
1&6  mere  act  and  fact  of  the  removal  of  Mr. 
Stanton  is  made  the  citcumstftrice  or  corpus 
delicti  upon  wl^ich,  in  respect  of  its  motives, 
ite  porposes,  its  t^tidtencies,  its  results,  the 
"high  crime,"  in  the  constitutional  sense  ot 
that  lerti,'WWcn  would  eall  for  a  remoVal 
from  office  of  the  Chief  Magistrate  by  reason 
of  sonie  graite  public  interest  befni  injured,  is 
mad*  tTnTtOpfC  of  amimen't  and  Of  proof. 

Now,  Mr.  Chief  Justice  and  Sentttors)  you 
canrnot  ft,fl  to  s^e  that  General  Sherman  is  not 
called  here  as  an  ekpert  to  give  an  opinion 
wheCb^r  H>.  Stanton  is  a  good  Secretory  of 
Wat  ot  not  He  is  not  called  her6  to  an  expert 
trfaftfiSfytmr  judgment  in  determining  whether 
or  no  it  was'  fbr  the  public  interest  that  Mr. 
StttRt^pn '  i^honld  Ve  removed,  in  the  sense  of 
dettersfrtnln^  wKettifertHis  form  of  removal  Va's' 
legal  or  not.  He  is  introduced  here  as  the 
sfccond-  ii  commaiid  over  tie  armies  of  the 

Snltied  States,  and  to  show  an  opinion  on  his 
irt.-'as'-sJ'ttiiHtit^intin  and  in  that  position, 
that  the  military  service  required  for  its  proper' 
conduct  that  a  Secretary  should  take  the  place 
of  Sfr.  Stnntdh  whose  relations  td  that  service 
and  ttf q^'OOdtHfltttaei-'fti-'ehitefwefe  tttrt  ffiteM' 


as  those  of  Mr.  Stanton  were,  that  that  opinion 
was  communicated  to  the  President  We  shall 
enlarge  the  area  by  showing  that  it  was  shared 
in  by  other  coifapetent  military  authority. 

And,  now,  if  a  President  of  the  United 
States,  when  brought  under  trial  before  a  court 
of  impeachment  upon  impeachment,  is  not  at 
liberty  in  his  defense  to  show  that  the  acts 
which  are  brought  in  question  as  against  the 
pilblic  interest  and  with  bad  motives,  and  to 
obstruct  laws,  and  to  disturb  the  public  peace, 
acts  wantonly  done,  recklessly  done,  violently 
done,  were  proper  and  necessary  in  the  judg- 
ment of  those  most  competent  to  think,  most 
competent  to  advise,  most  responsible  to  the 
country  in  every  sense  for  'their  opinions  and 
their  advice,  vrhat  can  he  show?  Is  it  not 
proper  for  him  to  prove  that-,'  furnished  with 
those  opinions  and  supported  by  those  opin- 
ions, (whether,  in  fact,  which  is  yet  to  be  de- 
termined, he  adopted  a  mode  that  was  nnjus- 
tiBable  or  not;  and  whether  yon  shall  adjudge 
the  mode  to  be  criminal  or  not,  is  not  now 
important,)  he  acted  in  such  a  manner  that 
th«  motives  aind  the  objects  which  he  had  in 
view  were  of  the  public  service,  and  for  the 
public  service',  and  ba^ed  upon  the  intelligent 
and  responsible  opinion  and  advice  of  those 
in  whom  the  service  and  the  community  gen- 
erally had,  and  upon  the  best  foundations,  the 
■lost  abiding  oonndeBce. 

Now,  Senators,  reOect ;  yon  ara  taking  part 
in  a  solemn  transaction  which  is  to  effect,  in 
yoar  uofaTorable  judgment,  a  removal  of  the 
Chief  Magistrate  of  tM  nation  for  some  offense 
that  he  has  committed  against  the  public  wel- 
fare with  bad  motives  and  for  an  improper  pur- 
pose ;  and  we  offer  to  show  you  that  upon  con- 
sultations and  deliberations  ftnd  advice  firom 
those  wholly  unconnected  with  any  matters  of 
personal  controversv  and  any  matters  of  politi- 
cal controversy,  and  occupying  solely  the  posi- 
tion of  duty  and  responsibility  in  the  military 
service  of  the  eoantry,  he  acted  and  desired 
to  accomplish  this  change.  We  cannot  prove 
ev«iytbiog  in  a  tarsatkf  no^  is  it  a  criticism  on 
testimony  jusUy  to  exclude  it,  that  it  does  not 
in  itself  pr<0Te  all  }'bat  if  it  Aall  be  followed,  as 
it  will  be,  by  evidence  of  equal  authority  and 
weight  awl  by  efforts  of  the  President,  or  au- 
thority to  make  efforts  given  by  the  President 
to  secure  a  change  in  the  control  of  this  office 
which  the  militaiv  set'Vioe  of  the  oountiv  thus 
desMmdwl,  wer  dndl  have  shown  you  by  an 
absolute  negative  that  this  intention,  this  mo- 
tive, tins  public  injury ,  so  vehemently,  so  pro- 
ihsaly  imputed  in  the  course  of  the  arguments, 
so  deiniteiy  charged  in  the  atlieleSi  had  no 
foundation  whatever. 

Mz.  MaMger  BINOHAM.  Mr.  President 
and  Senators,  after  the  v«ry  pertinent  qnes- 
tioD  that  was  propoi^ded  ^  one  of  the  Sena- 
tors t«  tile  'e«mdel  for  Ao  President  had  been 
nut,  nothing  nrarel  would  have  been  said  by  the 
Manayrs  bnt  fbr  tke  argument  that  had  since 
bsen.  interposed.  .TIm  saggestJon  made  by 
the  honorable  Senator  shows  the  utter  ineom- 
petency  and  absurdity  of  the  jtropoeitio^  that 
IB  presented  here  now :  that  was  whether  y«n 
proposed  to  ask  of  the  witness  that  he  formed 
the  opinion  and  expressed  it  to  th«  Executive 
that 'he  ought  to  remove  the  Secretary  of  War 
in  the  mode  and  manner  that  he  "Sia  remove 
him  or  attempt  to'rembVe  him.  Is  there  any 
one  here  bold  enough  to  say  that  if  he  had 
fornved  the  opinion  against  the  legality  of  the 
proceeding  and  had  so  expressed  himself  to 
tife  President  it  would  be  Competent  for  us  to 
introduce  any  such  matter  here  as  a  mere  mat- 
ter of  opinion  to  prove  intent  or  to'girove  any- 
thing else  against  the  President 

But,  apart  from  that,  the  reason  chiefly  W^y 
I  rose/ tb  i-eplf  to  tHb  utterances  of  the  gentle- 
mafh  who  has  just  taken  his  seat  is  this :  he 
intimates  here  the  «^(raordiiiary  opinion  for 
himself  that  (he  trial  in  a  court  o^  justice  of  a 
J>eggar'  arrested  in  'your  streets  for  a  crime 
punishable  with  six  cents  of  fine  or,  perchance, 
live  hours'  imprisonment,  is  subject  to  a  very 
dlffarent  rule  of  evidence  and  of  administrative 
justicefromthatwhibhprevtuUandapplicswfabn 


yon  come  to  prosecute  the  Chief  Magistrate  of 
the  nation.  The  American  people  will  enter- 
tain no  opinions  of  that  sort ;  nor  will  their 
Senators.  We  have  the  same  rule  of  justice 
and  the  same  rule  of  evidence  for  the  trial  of 
the  President  of  the  United  States  and  for  the 
trial  of  the  most  defenseless  and  the  weakest  of 
all  our  citizens. 

Mr.  EVA RTS.  Wni  the  honorable  Manager 
allow  me  to  say  that  the  only  illustration  I  used 
was  of  an  indictment  against  the  Chief  Magis- 
trate of  the  Union  on  trial  before  a  police  court? 

Mr.  Manager  BINGHAM.  I  supposed  my- 
self that  when  the  gentleman  made  use  of  the 
remark  he  intendetf  certainly  to  have  the  Sen- 
ate understand  that  there  was  a  different  rule 
of  evidsDce  and  of  administrative  justice  in 
the  prosecution  of  an  indictment  in  a  court 
where  the  penalty  might  be  six  cents  from 
that  which  applied  in  the  prosecution  of  the 
President  before  the  Senate. 

Mr.  EVAftTS.  When  the  issues  are  differ- 
ent the  evidence  will  be  different  It  does  not 
depend  on  the  dignity  of  the  defendant. 

Mr.  Manager  BINGHAM.  It  is  very  diffi- 
cult to  see  how  the  gentleman  can  escape  from 
the  position  which  ho  has  assumed  here  before 
the  Senate  by  making  the  remark  that  he  sup- 
posed the  President  to  be  prosecuted.  It  is  a 
very  grave  question  in  this  country  whether  the 
President  can  be  prosecuted  in  the  courts  of 
the  United  States  for  an  indictable  offense 
before  he  is  impeached.  It  has  been  incorpo- 
rated in  your  Constitution  tliut  after  he  has 
been  impeached  and  removed  he  rafiy  be  in- 
dicted and  prosecuted  for  the  crime.  I  do  not, 
ht)wever,  stop  to  argue  that  question  now.  I 
do  not  care  who  is  prosecuted  upon  an  indict- 
ment, whether  the  President  or  a  beggar,  the 
same  rule  of  evidence  applies  to  each,  I  do 
not  care  who  is  impeached,  whether  it  be  the 
President  of  the  United  Slates  or  the  lowest 
civil  officer  in  the  service  of  the  United  States 
before  tiie  Senate,  the  same  rnl»  of  evidence 
obtains,  and  the  common-law  maxim  applies' 
that  where  an  otfense  is  charged  Which  is  un- 
lawful in  itself,  and  it  is  proved  to  have  been 
oomiftitted,  (as  alleged  in  every  one  of  these 
Bitiales,  afad  established^  I  s^,  by  the  proof  as 
to  all  of  them,)  the  law  itself  declares  that  the 
intent  wab  ofimiMll,  ami  it  is  for  tile  accused 
to  show  justification.  That  is  the  langiase  of 
the  books.  I  so  read  it  in  the  volume  lying 
before  Me,  tits  third  of  OreenleaC 

I  do  not  stop  to  delay  the  Senate  by  reading 
the  words  further  than  I  have  redted  them,, 
that  where  the  act  is  unlawful  tiM  intent  is 
established  by  the  proof  of  the  fact  that  he  did 
commit  (he  unlawful  act  As  I  intimated  be* 
fore,  that  being  the  rale  of  Evidence  as  to  the 
intent,  which  was  very  adroitly  Inggcsted  as' 
the  reason  for  asking  tuis  estmordinaiy  qnes'- 
tion,  this  kind  of  testimony  could  be^of  no 
aiTitU  tmless,  indeed,  we  were  to  liave  ttie 
opinion  of  the  Lieutenant  Genertl  aS  to  the 
legality  ef  tbe  act 

1  remarked  ltefot«~«B4;iipMi  that  remark  t 
stand — that  the  question  of  the  legality  of  the 
President's  conmict  ii  ndbto  be  settled  by  the 
opinidns'of  any  witni  ss  called  at  this  bar;  it  is 
to  be  settled  by  the  judgment  of  tliis  Senate ; 
and  it  IS  to  be  actdea  by  the  judgment  of  the 
Senate  to  the  exclusion  of  every  other  tribunal 
on  the  earth,  fpr  it  is  so  written  in  your  Con- 
stitution. Intents  are  not  to  be  proved  in  any 
conceivalile  form  or  shape  by  the  opinions  of. 
any  number  of  witnesses  about  the  legality  of 
an  act  The  lavr  and  the  judges  of  the  law 
will  determine  whether  the  act  was  unlawful : 
and  opinions,  though  ever  so  often  formed 
and  ezpressea  by  a  third  person,  cannot  make 
ah  unlawfi)!  act  a  le.i^al  or  a  lawful  act,  and 
cannot  get  rid  of  tho  intention  which  the  law 
says  necessarily  follows  the  commission  of  an 
unlawful  act  - ' 

Well,  say  the  gentlemen  agwn,  the  FreeiaeBt 
was  taking  the  advice  of  honored  and  honor- 
able gentlemen  in  the  public  service.  The 
Constitution,  as  the  Senate  well  know,  indi- 
cates who  shall  be  the  President's  fulvisers,  in 
such  a  case  as  itak  of  the  removal  of 'the  head 
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of  a  Department.  That  Constitution  expressly 
declares  tliat  be  may  appoint,  and  thereby 
necessarily  remove,  the  present  incumbent  by 
and  with  the  advice  and  consent  of  the  Senate. 
3'he  tenure-of-office  act,  following  the  Consti- 
tution, provided  further  that  he  may  for  sufB- 
cient  reasons  to  him  appearing  suspend  the 
incumbent  and  take  the  advice  of  the  Senate, 
laying  the  facts  before  the  Senate,  with  tlie 
evidence  upon  which  he  acted,  whether  the 
suspension  should  be  made  absolute.  The 
President  did  take  the  advice  of  the  Senate ; 
he  did  suspend  this  officer  whose  removal  he 
nndertakes  to  prove  now  by  individual  opin- 
ions the  public  service  requires.  Ue  sent  no- 
tice of  that  suspension  to  the  Senate.  The 
Senate,  as  his  constitutional  adviseig  acted 
upon  it.  They  gave  him  notice  tnat  they 
advised  him  not  to  attempt  any  further  inter- 
ference with  the  Secretary  for  tbe  department 
of  War.  They  gave  him  notice  that  under  the 
law  he  could  not  go  a  step  further.  He  there- 
upon ialls  back  upon  his  assumed  right,  and 
nndertakes  to  defy  the  Constitution,  to  defy 
the  teuure-of- office  act,  to  defy  the  Senate, 
and  to  remove  the  Secretary  of  War,  and 
appoint  another  in  his  place  without  the  ad- 
vice and  consent  of  anybody  except  such  as  he 
chose  to  call  into  his  councils ;  and  now  he 
nndertakes  to  justify  by  having  them  swear  to 
their  opinions.  We  protest  against  it  in  tbe 
name  of  the  Constitution ;  we  protest  against 
it  in  the  name  of  the  laws  enacted  In  pursuance 
of  the  Constitution;  and  we  protest  against.it 
in  the  name  of  that  great  people  whom  we  this 
day  represent,  and  whose  rights  have  been  out- 
rageously betrayed,  and  are  now  being  auda- 
ciously defied  before  this  tribunal. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question. 

The  Secretary  read  as  follows : 

Quetlion.  After  tho  restoration  of  Mr.  Stant^  to 
omce  did  you  form  ao  opinion  whether  the  good  of 
tbe  Mrvioe  required  a  Secretary  of  War  other  than 
llr,  ^tanton;  and  if  so.  did  70a  oonuaunieat*  that 
opioion  to  the  President? 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  submit  the  question  to  the  Senate. 

Mr.  CONNESS  called  for  tbe  yeas  and  nays, 
and  they  were  ordered ;  and  being  taken,  re- 
sulted— yeas  16,  nays  35 ;  as  follows : 

YEAS  —  Messrs.  Anthony,  Buyard,  Bnckalew, 
Dixon,  Doolittic,  Fowler,  Grimes,  llendricks,  .Jolin- 
Bon,  McCreory,  Patterson  of  Tennessee,  Iios.s,  Trum- 
bull, Van  Winkle,  and  V'ickers— 15. 

NAYS— Messrs.  Cameron,  Cattell,  Chandler,  Cnle, 
CouklinfP,  Connesrt,  Corbett,  Craain,  Davis,  I)ruke, 
>Mmiincls,  Ferry,  Foifsenden,  Frelinghuyiiaii,  Harlan, 
Henderson,  llowanl,  Howe,  Morgan,  Morrill  of 
Maine,  Morrill  of  Vermont,  Mortiin,  Norton,  Nye, 
I'atlerson  ot  New  liampsliire,  Pomeroy,  Ramsey, 
Sherman,  Stewart,  Thayer,  Tipton,  Willey,  Williams, 
Wilson,  and  Yates — So. 

NOT  VOTING— Messrs. Saulsbury, Sprague, Sum- 
ner, and  Wad^— 1. 

80  the  questioB  was  decided  to  be  inadmis- 
sible. 

Mr.  JOHNSON.  Mr.  Prewdent,  I  send  to 
the  Chair  a  question. 

The  CHIEF  JUSTICE.  The  Secretary  will 
Tf  ad  tbe  questiea  juroposed  by  the  Senator 
from  MaryUnd. 

The  Secretary  read  as  follows ; 

im  yoa  at  aay  tiokew  and  when,  before  the  Prasi- 
deot  care  the  order  for  tbe  removal  of  Mr.  Stanton 
■1  Secretary  of  War,  advise  tho  Provident  to  appoint 
some  other  i>erMn  in  tho  place  of  Mr,  Stanton  ? 

Mr.  Manager  BUTLER.  To  that  we  have 
tbe  honor  to  object  as  beine  leading  in  form, 
and  not  only  in  form  bad,  out  being  covered 
by  the  vote  just  taken. 

Mr.  EVARTS.  I  suggest,  Mr.  Chief  Jus- 
tice, that  the  objection  of  a  question  being 
leading  in  form  cannot  be  made  when  it  is  put 
by  a  member  Of  the  court.  I  have  never  un- 
derstood that  snob  an  objection  conid  be  made. 
It  imputes  to  the  court  the  idea  of  nutting 
words  into  the  witness's  mOuth  to  lead  oim. 

Mr.  Manager  BUTLER.  I  do  not  know, 
Mr.  President 

Mr.  DAVIS.  Mr.  Chief  Jostiee,  I  suggest 
whether  the  Managers  or  the  counsel  for  the 
defense  can  interpose  any  objection  to  a  ques- 
tion made  by  a  member  of  the  court? 

The  CHIEF  JUSTICE.    Thfi  Chief  Jastice 


thinks  that  any  objection  to  tbe  patting  of  a 

?[ue8tion  by  a  member  of  the  court  must  come 
rom  the  court  itself. 

Mr.  Manager  BUTLER.  Whenever  that 
question  arises,  the  Managers  wish  to  be  heard 
upon  it, 

Mr.  DRAKE.  I  object  to  tbe  putting  of  the 
question. 

The  CHIEF  JUSTICE.  The  only  mode  in 
which  an  objection  to  the  question  can  be 
decided  properly  is  to  rule  the  question  admis- 
sible or  inaamissible;  and  that  is  for  the  Sen- 
ate. The  question  of  the  Senator  from  Mary- 
land has  been  proposed  unauestionably  in  good 
faith,  and  it  addresses  itself  to  the  witness  in 
the  first  instance,  and  it  is  for  the  Senate  to 
determine  whether  it  shall  be  answered  by  tbe 
witness  or  not.  Senators,  the  question  is 
whether  the  question  propounded  by  the  Sena- 
tor from  Maryland  is  admissible. 

Mr.  HOWE.  Mr.  Presideat,  I  should  like 
to  have  the  question  read  again.  I  did  not 
understand  it. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  propounded  to  the  witness 
by  tbe  Senator  from  Maryland. 

The  Secretary  read  as  follows : 

Quflion.  Did  yon  at  any  time,  and  when,  before 
the  President  iravo  the  order  for  tho  removal  of  Mr. 
Stanton  as  Secretary  of  War,  adviie  the  Presidentto 
appoint  some  other  person  than  Mr,  Stanton?   ' 

Mr.  DRAKE.  On  that  question  I  ask  for 
tbe  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  18,  nays  82 ;  as  follows: 

TEAS  — Messrs,  AnthoDV,  Bayard,  Backalew, 
Dixon,  Doolittle,  lildmunds,  Fossenden,  Fowlor, 
Qrimes,  Uendereon,  Hendricks,  Johnson,  AloCreery, 
Patterson  of  Tenneeee,  Boss,  Tromball,  Va«  Win- 
kle, and  Vickers — 18. 

NAYS— Mefsrs,  Cameron.  Cattell,  Chandler,  Colo. 


Conkling,  Conness,  Corbett,  Cragin,  Davia.  Drake, 
Ferry,  Frelinghoysen,  Harlan,  Howard,  Howe, Hor' 
Kan,  Morrill  of  Maine,  HorriU  of  Vermont,  Morton 


norton,  nye.  i'attcrsoa  01  am  Uanipshire^ome- 
roy,  Bamsoy,  Sherman,  Stewart,  Thayer,  Xipton, 
Willey,  Williams,  Wilson,  and  Tates-^ 

NOT  VOTINe-MeMTB.  Saalsbory.Spracn*.  Sum- 
ner, and  Wade — i. 

So  the  Senate  decided  the  qoeetion  to  be 
inadmissible. 

Mr.  STANBERY.  We  have  nothing  for- 
tfaer  to  ask  of  General  Sherman. 

Mr.  Manager  BINGHAM.  We  have  noth- 
ing to  ask  ot  General  Sherman. 

The  CHIEF  J  USTICE.  The  Chief  Jostiee 
desires  to  ask  whether  the  counsel  for  the 
Presideut  will  require  General  SiieriBan  anin 
at  all?  ^^ 

To  this  qoestion  no  ren)onse  was  made ;  but 
Mr.  Stanbery  and  Mr.  Manager  Butuib  each 
engaged  in  conversation  with  the  witness. 

Mr.  COLE,  (at  two  o'clock  and  fifteen  min- 
utes p.  m. )  I  move  that  the  Senate  take  a 
recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  the  Chief 
Justice  resumed  the  ehair  at  half  past  two 
o'clock,  and  called  the  Senate  to  order. 

The  CHIEF  JUSTICE.  Gentlemen  counsel 
for  the  President,  please  proceed  with  your 
evidence. 

R.  J.  Mbios  sworn  and  examined. 

By  Mr.  Sta»beet; 

Questum.  What  office  do  you.  hold? 

Antwer.  I  am  clerk  of  the  supreme  court 
of  the  District  of  Columbia. 

Question.  Were  you  clerk  of  that  court  ia 
February  last? 

Answer.  Yes. 

Question.  Have  yon  with  yoa  the  affidavit 
and  warrant  under  which  Lorenzo  Thomas  was 
arrested? 

Answer.  I  have.  [Producing  some  papers.] 

Question.    Are  these  the  original  papers? 

Anst^.  The  original  papers. 

Question.  Did  you  affix  the  seal  of  the  court 
to  the  warrant?  , 

Answer.  I  did. 

Question.  On  what  day? 

Answer.  On  the  22d  of  Februair  last. 

Question.  At  what  hour  of  the  day? 

Answer.  It  was  between  two  and  three  o'clock 
in  the  morning  of  that  day? 

QuetUon.  At  what  placed 


Anttpet.  At  the  elerk's  office,  where  die  seaT 
is. 

Question.  Did  you  sit  up  in  that  olBce  all 
night? 

Answa:  No,  sir. 

Question.  Who  brought  that  warrant  to  you? 

Answer.  •!  do  not  know  the  gentleman  who 
brought  it ;  he  said  he  was  a  member  of  Con- 
gress, Mr.  PiLB,  of  Missouri. 

Qiiesiion.  Ue  announced  himself  as  Mr. 
Pile,  of  Missouri? 

Answer.  Yes,  sir. 

Question,  He  then  brought  that  warrant  to 
you  at  your  bouse  at  thai  hour  in  the  morning? 

Answer.  Yes,  sir. 

Question.  And  yoa  went  then  to  tbe  clerk's 
office? 

Answer.  I  went  to  the  clerk's  office  and 
affixed  tbe  seal  and  attested  it. 

Question.  To  whom  did  you  deliver  the  war- 
rant? 

Answer.  To  Mr.  Pius,  if  that  was  the  gen- 
tleman. I  did  not  know  him,  and  do  not  know 
him  now. 

Question.  The  marshal  was  not  there  at  that 
time? 

Atiswer.  No,  sir. 

Mr.  Manager  BUTLER.  May  I  ask  to  what 
article  this  applies  7 

Mr.  STANBERY.  What  article!  It  does 
not  apply  to  any  article.  It  applies  very  con- 
clusively to  some  of  your  prooi,  and  it  applies 
very  much  to  our  answer,  as  you  will  find  when 
we  are  a  little  further  along  in  the  case.  [To 
the  witness.]  Have  you  the  warrant  here? 

Answer.  Yes,  sir,  I  have. 

Question.  Did  he  bring  the  affidavit  upon 
which  the  warrant  was  founded,  or  did  you  get 
that  afterward  ?  _ 

Answer.  I  believe  all  the  papers  be  cave  me. 
I  think  so  ;  but  I  am  not  sure  of  iu    I  cannot 

rpfiollfy  t. 

Mr.  STANBERY,  We  propose  to  read  these 
papers,  gentlemen,  [handing  tbe  warrant  and 
amdavit  to  the  Managers.] 

Mr.  Manager  BUTLER,  (having  examined 
the  papers.)  I  understand,  Mr.  President, 
that  the  counsel  for  the  Presideat  offer  the  affi 
davi(  and  warrant  in  evidence.  Before  coming 
to  them,  I  should  like  to  ask  a  question  or  two 
of  the  witness.     I  suppose  that  is  our  right. 

Mr.  STANBERY.  About  the  papers  or 
what? 

Mr.  Manager  BUTLER,  About  the  thing 
you  have  been  examining  ia  regard  to. 

Mr.  EVARTS.  That  is  all  we  have  been 
examining  about. 

Mr.  Manager  BUTLER.  J  propose  to  exam- 
ine about  the  proof  yon  have  already  put  in. 

Mr.  STANBERY.  We  are  threugh  with  the 
witness  as  soon  as  we  get  the  papers.  Yoa  can 
take  him  now  and  cross-examine  him. 

Mr,  Manager  BUTLER.    Very  weU. 

Cross-examined  by  Mr.  Manager  BirtLEK : 

Question.  You  say  yon  affixed  the  seal  about 
two  o'clock  in  the  moridng  of  the  22d  of  Feb- 
ruary? 

Answer.  Between  two  and  three  o'clock  in 
the  morning. 

Question.  Were  yon  called  upon  to  get  up 
and  go  to  the  office  to  do  that  ? 

Answer.  I  was,  v 

Question.^  In  cases  where  great  crimes  have 
been  committed,  and  it  is  necessary  to  stop  the 
fiirther  progress  of  crime,  you  have  been  ac- 
customed to  do  that,  I  suppose  ? 

Answer.  I  do  not  know  of  any  case  where 
that  was  necessary  to  prevent  a  crime.  I  have 
done  the  same  thing  in  habeas  corpus  cases, 
and  in  one  replevin  case  I  remember. 

Question.  Where  it  is  a  matter  of  conse- 
quence you  do  these  things  when  called  upon  ? 

Answer.  Certainly.  ■ 

fiutition.  It  is  nothing  anusaal  for  job  to  do 
it  in  such  cases  ? 

Answer.  It  cannot  be  swd  to  be  unnsoaL  I 
would  do  it  at  any  time. 

By  Mr.  Stanbebt: 

Question,  Have  you  often  been  called  raon 
in  the  course  of  /ow  experieaM  at  Aigbt  f 
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An»wer.  Only  ttrtm  times,  and  this  is  one 
of  them. 

Question.  Do  yon  knowvlmtbeeaiiieofthw 
extreme  case?  Wiiat  was  done  with  this 
crimiDal?  ■ 

Anmer.  I  was  not  present  at  the  examina- 
tion. 

i    Mr.  STANBEBY,  (to  the  Managers.)    Are 
you  through  with  the  papers? 

Mr.  Manlier  BUTLER.    I  am  through  with 
the  papers. 
(    Mr.  8TANBBRY.    Very  well. 

Mr.  Manacer  BUTLER.  I  hare  the  honor 
to  object,  Mr.  President,  to  the  warrant  and 
affidavit  of  Mr.  Stanton  lieing  received  as  evi- 
dence in  this  caase.  I  do  not  think  Mr.  Stan- 
ton can  make  testimony  against  the  President 
by  any  affidavit  that  he  can  pot  in,  or  for  him 
by  any  proceedings  between  nim  and  Lorenzo 
Thomas.  I  do  not  think  the  warrant  is  rele- 
nuit  to  this  case  in  any  form.  The  fact  that 
Thomas  was  arrested  has  gone  in,  and  that  is 
aU.  To  pat  in  the  affidi^il  apen  wiiioh  he 
was  arrested  certainly  is  putting  in  re*  inter 
oHot.  It  is  not  a  proceeding  between  Thomas 
and  the  President ;  but  this  is  between  Thomas 
and  Stanton,  and  in  no  view  is  it  either  perti- 
nent or  relevant  to  this  case  or  competent  in 
any  form,  so  &r  as  I  am  instnuted. 

Mr.  EVART8.  Mr.  Chief  Jostice  and  Sen- 
ators, the  arrest  of  General  Thomas  was  bronght 
into  testimony  by  the  Matters  and  they  ar- 
gued, I  believe  in  their  openmg,  before  they  had 
pcovM  it,  that  thsit  was  what  proTented  Gleiieral 
Thomas  using  force  to  tak«  possession  of  the 
War  Office.  We  now  propose  to  show  what 
that  arrest  was  in  form  and  substance  by  the 
anthentie  documents  of  it,  which  are  the  war- 
rant and  the  affidavit  on  which  it  was  based. 
The  affidavit,  of  courae,  does  not  prove  the 
&cts  slated  in  it;  bat  the  proof  of  the  affidavit 
shows  the  fact  upoo  which,  as  a  judicial  found- 
atioa,  the  warrant  proceeded.  We  then  pro- 
pose to  follow  the  opening  thus  laid,  of  this 
£roceeding,  by  showing  how  it  took  place  and 
ow  efforts  were  made  on  behalf  of  General 
ThooMa  by  JUi6e<u  corpus  to  raise  the  question 
for  the  determination  of  the  Supreme  Court  of 
tlie  United  States  in  regard  to  this  act 

Mr.  Manager  BUTLER.  I  understand,  Mr. 
President,  that  if  this  affidavit  goes  in  at  all, 
it  is  then  evidence  of  all  that  it  states,  if  the 
gentlemen  have  a  right  to  put  it  in. 

Mr.  EVARTS.  1  said  otherwise ;  but  yon 
can  have  your  own  eonclasion.  We  do  not 
admit  H  to  be  so. 

Mr.  Manager  BUTLER.  That  is  my  con- 
elasion,  and  that  is  what  we  should  claim ;  and 
I  thiak  nothing  more  clearly  shows  that  it  can- 
not be  evidence  than  that  fact.  This  was  not 
ma  attempt  of  the  President  to  get  this  matter 
before  the  court ;  it  was  an  attempt  of  Mr. 
Stanton  to  protect  himself  from  violence  which 
bAd  been  threatened  in  two  instances  before. 
This  w*s  late  at  night  Mr.  Stanton,  we  can 
easily  padge  from  the  evidence,  was  informed 
that  night  of  the  threats  made  to  Burlbioh,  the 
threats  made  to  Wilkeson,  and  the  threats 
Btade  at  Willard's  Hotel,  and  being  informed 
of  them  he  did  not  know  at  what  hour  this  man 
Bright  bring  his  masqueraders  upon  him,  and 
therenpon  ne  took  care  1|)  protect  himself  at 
the  earliest  possible  hour. 

But  hew  that  can  reKere  the  President  from 
crime,. how  that  shows  that  he  did  or  did  not 
ceoaisit  the  act  complained  of,  beeanse  Stan- 
ton arrested  Thomas  or  Thomas  arrested  Stan- 
ton, is  more  than  I  can  conceive.  Suppose 
Stanton  had  not  arrested  Thomas,  would  it 
riKtw  that  the  President  is  not  guilty  here?  Snp- 
pose  he  did  arrest  him,  does  it  show  that  he  is 
guilty  bare  ?  h  it  not  merely,  in  the  langnage' 
of  the  linr,  well  known  to  every  lawyer  in  the 
Senate,  res  infer  alios  acta — things  done  be- 
tween other  parties  than  the  parties  to  this 
record.  We  only  adverted  to  the  arrest  in 
patting  in  Thomas's  declaration  to  show  what 
effect  It  had  on  his  mind. 

Mr.  EVABT8.  It  has  already  been  put  in 
proof  by  General  Thomas  that  before  he  went 
tB  tkm  ooart  npcsttUa  ai  swl  he  saw ihs  Fteei- 


dsiit,Md  toM  him  of  his  arrest,  and  the  Preai- 
dent  immediately  replied  "that  is  as  it  should 
be ;"  or  "that  is  as  we  wish  it  to  be,  the  ques- 
tion in  the  court"  Now,  I  propose  to  show 
that  this  is  the  question  that  was  in^e  courts, 
to  wit :  the  question  of  the  criminality  of  a  per- 
son aocnsed  and  this  civil-tenure  bill.  And  I 
then  propose  to  sustain  the  answer  of  the 
President,  and  also  the  ^ncerity  and  substance 
of  this  his  statement  already  in  evidence,  by 
showing  that  this  proceeding,  having  be«i  com- 
menced as  it  was  Dy  Mr.  Stanton  against  Gen- 
eral Thomas,  was  immediately  taken  hold  of 
as  the  speediest  and  most  rapid  mode,  through 
a  habeas  corpug,  in  which  the  President  or  the 
Attorney  G^cral,  or  General  Thomas  acting 
in  that  bebf^lf,  would  be  the  actor,  in  order  to 
bring  at  once  before  this  court,  the  eapreme 
coart  of  the  District,  the  question  of  the  valid- 
ity of  his  arrest  and  confinement  nnder  an  act 
claimed  to  be  unconstitutional,  with  an  imme- 
diate opportunity  of  appeal  to  the  Supreme 
Court  of  the  United  States  then  in  session, 
from' which  at  once  there  could  have  been  ob- 
tained a  determination  of  the  point 

Mr.  Manager  BUTLER.  And  whenever 
that  is  proposed  to  be  shown  I  propose  to  show 
that  Mr.  Thomas  was  discharged  on  the  motion 
of  bis  own  counsel  from  arrest  by  the  judge. 

Mr.  EVART8.  Very  well;  that  is  aller- 
ward;  we  will  see  about  that;  we  will  prove 
our  case ;  you  can  prove  Toora. 

Mr.  Manager  BUTLER.  Admit  this  and 
the  Senate  will  be  traveling  into  the  question 
of  the  various  facts  taking  place  in  another 
coart ;  and  I  have  not  yet  neard  any  of  tbe 
learned  coansel  say  that  this  did  not  come 
within  the  rule  of  re*  inttr  alios  acta — things 
done  between  others  than  parties  to  the  record. 
Mr.  EVABTS.  I  did  not  think  it  neces- 
sary. 

Mr.  Manager  BUTLER.  That  may  be  a 
very  good  answer ;  but,  whether  it  is  necessary 
or  not,  is  it  not  so?  Is  there  a  lawyer  any- 
where who  does  not  understand  that,  and  who 
does  not  know  that  the  proceedings  between 
two  other  persons  after  a  crime  is  committed, 
never  yet  were  oSStred  in  evidence  to  show  that 
a  crime  was  net  committed. 

It  is  said  that  the  President  was  gtad  to  get 
this  matter  before  a  conrt  Did  he  see  that 
affidavit?  No.  Did  he  know  what  was  in  it? 
No.  All  he  knew  was  that  bis  man  was  car- 
ried into  eonrt  on  some  process  which  the  man 
himself,  Thomas,  did  not  even  know  what  it 
was.  He  was  simply  arrested.  Mr.  Thomas 
himself  did  not  fse  Hie  affidavit  at  that  time, 
did  not  know  anything  of  the  matter  except 
that  he  was  taken  by  the  marshal.  He  had 
never  seen  the  paper  on  the  evidence  here;  he 
did  not  even  know  for  what  he  was  arrested. 
All  he  kpew  was  that  he  was  arrested  for  some- 
thing or  other ;  whether  it  was  for  being  at  the 
masquerade  ball  the  night  before,  massed,  or 
what  it  was  he  could  not  tell ;  he  does  not  pre- 
tend to  have  told  here  in  evidence ;  but  wnen 
he  said  to  the  President,  "  they  have  arrested 
me" — for  whioh  of  his  virtues  or  for  which  of 
his  6rimes  nobody  knew — he  did  not,  he  does 
not  say  that  he  ever  saw  any  paper  in  any 
form ;  but  he  limply  went  to  the  President  and 
told  him  "I  am  arrested."  And  what,  then, 
did  the  President  say?  "That  is  where  I 
want  yen  to  be,  in  cdtft-t."  I  shonld  have 
thought  he  wanted  him  an^here  else  except 
in  the  War  Office ;  and  that  is  all  the  testimony 
dtowssofar. 

Now,  Aey  propose  to  put  in  Mr.  Stanton's 
affidavit  It  >s  exceedingly  good  reading,  gen- 
tlemen of  the  Setmte,  and  sets  forth  the  case 
with  great  luminensoess.  It  shows  the  terror 
and  alarm  of  the  good  citizens  of  the  District 
of  Oetmmbta  when  at  night  men  who  are  known 
to  be  BOB  of  constancy  and  steadfastness,  men 
repreaeutiBg  important  districts  in  Congress, 
feK  it  was  their  duty  to  call  upon  the  chief 
justice  of  the  supreme  conrt  of  this  District 
to  interpose,  fUt  that  it  was  their  duty  to  call 
up  the  venerable  clerk  of  that  eonrt  in  the  dead 
of  night  to  get  a  ^^arrant,  and  felt  that  it  was 
their  duty  to  take  immediate  means  to  prevent 


the  conenmmation  of  thi^rime.'  It  shows  the 
terror  and  alarm  which  the  unauthorized,  ille- 
gal, and  criminal  acts  of  this  respondent  had 
thrown  this  city  into  at  that  hour.  Undoubt- 
edly all  that  is  in  the  affidavit;  undonbtedly  all 
that  can  be  shown ;  and  then,  thank  God,  we 
have  before  the  Senate  and  the  people  of 
America  this  appeal  to  the  laws  by  Mr.  Stan- 
ton, which  this  criminal  respondent  never 
uttdertook,  either  before  or  since,  although 
fiirnished  with  all  the  panoply  of  legal  attack 
and  defense  in  the  Attorney  General,  He 
never  bronght  his  gwo  warranto;  he  never 
brought  any  process ;  he  never  took  any  step 
of  himself,  nor  had  he  for  a  year. 

All  that  will  appear  doubtless,  and  we  shonld 
be  glad  to  have  it  in,  provided  it  did  not  open 
us  into  regions  of  nnexplored  and  uncertain, 
diffuse  and  improper  evidence,  opening  entirely 
new  issues.  If  yon  are  ready  to  go  into  it  I 
am ;  but  I  say  it  does  not  belong  to  this  case. 
I  think  we  can  make  quite  as  much  out  of  it 
as  they  can,  but  it  is  no  portion  of  this  case. 
It  is  not  the  act  of  the  President ;  it  has  noth- 
ing to  do  with  the  President ;  the  President 
never  saw  these papersnpon  any  evidence  here ; 
and  what  Mr.  Thomas  did,  and  what  Mr.  Stan- 
ton did,  they  themselves  must  stand  by. 

Mr.  STANBERY.  I  believe  our  hour  has 
not  expired,  and  I  wish  npon  this  matter  to 
address,  Mr.  Chief  Justice,  a  few  words  to  the 
Senate, 

Senators,  there  are  two  grounds  npon  which 
we  ask  the  admission  of  this  testimony.  First 
of  all,  there  are  already  in  evidence  the  decla- 
rations of  the  President  that  he  made  this  re- 
moval to  bring  the  question  of  that  law  to  the 
consideration  of  the  courts.  That  is  already 
iu  evidence,  and  as  to  that  the  Managers  say  it 
is  all  pretense,  all  a  subterfuge. 
Mr.  Manager  BUTLER.  Wherein  evidence? 
Mr.  STANBERY.  Among  other  things  in 
a  place  that  I  need  not  refer  to  now,  the  speech 
of^the  honorable  Manager  who  opened  tbe 
case. 

Mr.  Manager  BUTLER.  If  you  will  take 
my  speech  as  evidence  I  am  very  glad.  That 
is  the  best  evidence. 

Mr.  STANBERY.  Not,  except  as  a  last 
resort,  for  anything.  The  gentleman  has  re- 
peated that  this  is  all  pretense  of  asking  to- get 
into  the  courts,  that  it  is  a  subterfuge,  an  after- 
thought, a  mere  scheme  on  the  part  of  the 
President  to  avoid  the  eonseqnences  of  an  act 
done  with  another  intention  than  that.  Again, 
what  sort  of  a  case  have  the  Managers  at- 
tempted to  make  against  the  President  upon 
his  intentions  with  regard  to  the  occupation  of 
the  War  Office  by  Thomas  ?  They  have  sought 
to  prove  that  the  intentions  of  the  President 
were  not  to  get  it  bylaw  but  to  get  it  by  intim- 
idation, threats,  and  force ;  th^  have  gone 
into  this  themselves  to  show  the  intent  of  the 
President,  and  how?  They  have  given  the 
declarations  of  Thomas  as  to  his  purpose  of 
using  threats,  intimidation,  orforce,  and  claim 
tliat  those  declarations  bind  the  President,  and 
you.  Senators,  have  admitted  them  against  the 
President  The  mere  declarations  of  Thomas 
as  to  his  intention  to  enter  the  office  by  force 
and  intimidation  are  to  be  considered  the  dec- 
larations of  the  President,  and  as  evidence  of 
his  intent  Ohl  say  the  gentlemen,  that  thing 
was  stopped  by  this  pr<jfecution ;  the  prompt 
arrest  of^ General  Thomas  next  morning  was 
the  only  thing  that  defeated  the  accomplish- 
ment of  the  purpose  that  was  in  the  mind  of 
the  President  and  in  the  mind  of  General 
Thomas. 

Mr.  Manager  BUTLER.  I  did  not  say  so. 
Thomas  said  so. 

Mr.  STANBERY.  Thomas  said  sol  The 
Senate  will  bear  me  witness  who  said  so,  who 
called  that  a  subterfuge,  and  who  called  that 
a  pretense  I  We  wish  to  show  what  was  this 
proceeding  got  up  at  midnight,  as  the  learned 
Manser  says,  in  view  of  a  great  crime  just 
committed  or  about  to  be  committed ;  got  up 
under  the  most  pressing  necessity,  with  a 
judge,  as  we  will  show,  snmmoifcd  fVom  his 
bed  at  an- early  honr  oa  %hal  winter  nomiog, 
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Um  22d  of  Febni»ryf  at  two  o'ok>dc— «  jadg* 
brought  from  tlie  beach,  Meh  was  the  argeut  i 
mill  prefslng  necessity,  either  pretended  or  ' 
real,  on  the  part  of  Mr.  Stanton  to  aToid  the 
use  of  force  and  intimidation  to  remove  bim 
from  that  office.  We  shall  skow  that  having 
bad  him  arrested,  held  to  bail  in  $5,000,  the 
time  of  the  trial  or  further  hearinf  of  this 
great  criminal  having  been  fixed  foe  the  next 
Wednesday,  all  this  being  done  on  the  prior 
Saturday,  when  be  got  were  on  that  day  it 
turned  out  tfaas :  *'  Why  we  have  got  no  crim- 
inal at  all ;  General  Tbouas  ia  just  as  good  a 
citizen  as  we  have  in  this  community."  Gen- 
eral Thomas's  counsel  say  to  the  court,  "He 
is  surrendered;  he  is  in  custody;  and  we  do 
that  for  the  purpose  of  moving  a  Aa6e<M  corptu. " 
As  soon  as  that  purpose  was  announced,  all 
at  once  this  great  criminal  and  this  great  crim- 
inal act  immediately  disappear,  and  the  judge 
says,  "This  is  all  nothing  at  all  that  we  have 
l)ad  against  you,  General  Thomas ;  we  do  not 
even  want  to  ask  you  to  give  bail ;  oa  the  con- 
trary, I  dismiss  you."  And  the  counsel  for 
Mr.  Stanton,  who  were  there  on  that  morning, 
and  who  bad  seen  this  great  criminal  punished, 
or,  at  any  rate,  put  under  bonds  for  good  be- 
havior, expressly  consent  to  what?  Not  merely 
that  be  shall  be  put  at  large  under  bonds ;  not 
merely  that  he  shall  give  bonds  for  bis  good 
b«bavior,  but  that  ha  shall  bo  absolutely  dis- 
charged and  go  free,  just  as  if  there  was  no 
pvoeecutioB  at  all ;  not  bound  over  to  the  next 
term  of  the  court,  but  totally  discharged,  and, 
as  we  shall  show  you,  discharged  for  the  v«ry 
purpose  of  preventing  what  wae  tben  in  prep- 
aration, the  presentation  of  a  habeas  eorpui, 
that  the  case  might  be  got  immediately  to  the 
Supreme  Court  of  the  United  States,  then  in 
session,  the  only  ready  way  io  which  tbe  qnea- 
tion  ooold  be  brought  before  the  courts  and 
decided  for  any  purpose  of  any  value.  Sen- 
ators, is  that,  too.  to  oe  excluded?  I  trust  not. 

Mr,  Manager  BUTLER.  I  did  not  mean  to 
trouble  the  Senate  again ;  but  one  or  two  stat9- 
ments  of  £aot  have  beea  made  to  which,  I 
think,  I  must  call  yout  attention.  First,  it  is 
said  that  Mr.  Thomas  was  discbar^ed  wholly. 
That  depended  upoa  the  chief  justice  of  that 
court.  If  you  are  going  to  try  him  by  impeach- 
ment,  wait  until  after  we  get  through  with  this 
case.  Onetrialatatimeis  sufficient.  Ishetobe 
tried  because  be  did  not  do  his  duty  under  the 
oircnmstanoes?  Neither  Mr.  Stanton,  nor  your 
Honor,  nor  anybody  else  has  any  right  to  judge 
of  the  act  of  taat  court  until  he  is  nere  to  de- 
fend himself,  whioh  the  chief  justice  of  tlie 
supreme  court  of  the  District  of  Colniabia  is 
ainply  able  to  do. 

Then  there  is  another  point  which  I  wish  to 
take  into  consideration.  It  is  said  that  Thomas 
had  bocome  a  good  ciliaes.  1  have  not  agreed 
to  that.  I  do  not  believe  anybody  else  lias ; 
but  he  himself  teetiAes  ^t  the  light  was  ail 
out  of  him  the  next  moruiug  after  this  process, 
and  they  put  in  then  that  he  agreed  to  remain 
neutraL  Then  there  was  no  occasion  to  hold 
bin  any  loomr.  He  took  a  drink  to  seal  the 
neutrally.  Do  they  not  remember  the  testi- 
mony that  oo  tbe  next  noroing  after  this  he 
and  Stanton  took  a  arink  and  agreed  to  remain 
oentralj  and  thev  held  op  the  glasses  and  said, 
"  This  i»  neutral  g^oanif  now?"  What  was  the 
use  of  holding  him  any  further? 

Mr.  STANBEEY.  ^hat  is,  he  took  a  drink 
vith  the  great  criminal  I 

Mr.  Manager  BCTLBH-  He  took  a  drink 
with  tbe  President's  tool;  that  is  alL  The 
thing  was  settled.  The  poor  old  man  came 
and  eompbwned  ^at  he  had  n^t  bad  anything 
to  eat  or  drink,  and  in  tender  mercy  to  bin 
Mr.  Stanton  gave  bim  something  to  drink :  and 
he  says  that  from  that  hoar,  if  he  haa  not 
before^  he  has  never  bod  an  idea  of  fbtoe. 
What,  then,  was  the  use  of  holding  him? 

Now,  I  wish  to  call  the  at^tion  of  the  Sen- 
ate to  another  statement  of  fact,  and  that  ia, 
that  they  did  not  hold  him  to  keep  the  pe<M>e. 
Why,  the  next  morning  be  was  told  that  he 
ifaa  not  beld^Lo  keep  tM  peace.  He  said  that 
here  to  tite.  Senate  apoii  U»  oatb,  aadt  ke  io- 


sisted  upon  pnttiof  k  in ;  I  ohjoeted,  hnt  tie 
said  it  was  necessary  for  him  to  make  thakpoiat, 
and  then  I  yielded  that  he  might  do  it  He 
said  to  the  Senate  that  the  jodge  told  him, 
"This  doe(  not  interfere  in  any  way  with  your 
daties  as  Secretary  of  War." 

But  there  is  stiU  another  thing.  Thisoncoa- 
stitntional  hiw  haa  been  on  t&e  statnte-book 
since  a  year  ago  last  March.  The  learned 
Attorney  General  of  the  United  States  stands 
before  me.  Where  is  the  writ  of  gwo  tearroMto 
which  it  was  his  duly  to  file? 

)lr.  STANBBKY.  I  will  show  it  to  yon  right 
away,  as  soon  as  I  get  through  this  testimony. 

Mr.  Manager  BUTLER.  Then  it  will  be 
the  first  exhibition  that  bos  ever  been  made  to 
any  court  in  the  United  States  of.  it,  if  it  is 
shown  to  me.  I  suppose  it  has  been  prepared 
since  as  part  of  this  defense.  Where  is  the 
gtio  warranto  filed  in  any  court.  Judge  Cart- 
ter's  court,  or  anybody  else's  court?  Where 
is  the  proceeding  taken?  He — I  pat  it  to  bim 
as  a  lawyer,  dare  be  deny  it? — be  is  the  only 
man  in  the  United  States  that  could  file  a 
quo  tDorraato,  and  he  knows  it.  He  is  tbe 
only  man  who  could  imtiate  this  proceeding, 
and  he  knows  it.  And  yet  it  was  not  done; 
and  still  becomes  here  and  talks  about  putting 
in  the  quarrels  between  Mr.  Stanton  and  Mr. 
Thomas  over  this  matter.  Tk^  are  rt»  inter 
alios,  llhjagua — tUugs  done  between  others — 
and  they  have  nothing  more  to  do  with  thie 
case,  aad  hardly  as  much  as  the  fact  which  the 
President  with  his  excellent  taste,  and  the 
excellent  taste  of  his  eonnsel,  drew  ont  here 
against  my  objection^  that  Mr.  Stanton  when 
tUs  man  'Ibomas  claimed  that  he  was  fluntiag 
for  want  of  his  breakfiut  and  his  drink,  gave 
him  a  drink. 

The  CHIEF  JUSTICE.  The  counsel  will 
please  reduce  their  question  to  writing. 

Mr.  8TANBERY.  It  is  the  affi«lavit,  if  the 
court  please,  that  we  offer  in  evidence. 

The  CHIEF  JUSTICE.  What  does  tbe 
affidavit  relate  to  ? 

Mr.  STANBERY.  It  ia  that  npon  which 
the  warrant  was  iss«ed — the  affidavit  by  Mr. 
Stanton,  and  the  warrant  for  the  anest  of 
Thomas  founded  on  that  affidavit.  W«  offer 
the  two  papeie. 

Mr.EVARTS.  To  be  foUoired  by  the  other 
proof  which  we  have  stated. 

The  CHIEF  JUSTICE.  The  CMef  JusUoe 
thinks  the  affidavit  up«a  which  the  arMet  waa 
made  is  competent  tesfamony,  aa  it  relates  to 
a  transaction  upon  which  Mr.  Thomas  has 
already  been  examined,  and  as  it  nay  be  mt^ 
terial  to  show  the  purpose  of  the  President  to 
resort  to  a  court  of  law.  Ha  will  be  happy  to 
put  the  question  to  the  Senate  if  any  member 
desires  it.  (No Senator  being  hoard  to  speak.) 
Head  the  affidavit. 

Mr.  Manager  BUTLER.  Does  your  Honor 
understand  that  the  affidavit  is  admitted? 

The  CHIEF  JUSTICE.    Yes,  sir. 

Mr.  Manager  BUTLER.  I  heard  one  Sen- 
ator ask  for  the  question  to  be  put. 

The  CHIEF  JUSTICE.  Doea  aay  Senator 
ask  the  question  to  be  put? 

Mr.  CONNESS.  I  asked  that  the  qaeation 
be  put,  and  I  now  ask  for  the  yeaa  aikd  nays 
upon  it. 

The  veas  and  nayB  were  ordered. 

Mr.  HUWARD.  I  wish  the  qneetioa  Oagh* 
be  read.     We  do  not  fully  uDderstasd  it. 

The  CHIEF  JUSTICE.  The  Obair  will  state 
that  tbe  counsel  for  the  President  propose  to 
pot  in  the  a4i:da^it  npion  which  the  arrest  of 
General  Thomas  was  made  en  the  morning,  I 
think,  of  the  2ad  of  Febntaiy. 

Mr.  JOHNSON.  It  is  impossible  to  decido 
without  knowiag  what  the  paper  is. 

The  CHIEF.  JUSTICE.  WiH  the  ooKiael 
state  what  tbej  propose  to  prove  in  writing? 

Mr.  EYARTS.    Twill  read  the  affdvrit. 

Mr.  Manager  BUTLER.  We  objeotto  that. 
Then  it  is  in. 

Tbe  CHIEF  JUSTICE.  OfajecUoa  is  made 
to  reading  the  affidavit.  If  the  counsel  will 
state  what  they  pcopoea  to  piore  in  wiWag  it 
wiUbab«tt«r> 


Mr.  STANBERY.  We  propoee  to  efier  an 
affidavit  made  by  Mr.  Stanton  on  the  night  of 
the  'ilst  or  aomiag  *l  the  S^d  of  Febroary. 

The  CHIEF  JUSTICE.  You  wUl  state  it 
in  writing. 

The  proposition  having  been  redoced  to 
writing, 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  Uie  proposition  of  the  eorasel  for  the 
Preeiieat. 

The  Secretary  read  as  follows : 

W.e  offer  a  wwrraat  of  arreat  of  Gvoeml  Thoaaa, 
datwl  FebMyry  H.  I'm,  and  the  alliaarU  aa  which 
the  warrant  issued. 

The  CHIEF  JUSTICE.  Senators,  yoo  who 
are  of  opinion,  that  the  evidence  prepoacd  to 
be  offered  by  the  oooneel  for  tbe  President  ia 
admissible,  viU,  as  your  names  are  called, 
answer  yea;  tltose  of  the  oentraiy  opinion, 
nay.    The  Secretary  will  call  the  roll. 

Ihe  question  being  taken  by  yeas  and  aafs, 
resulted— yeas  Si,  nays  17 ;  as  followa: 

TBA8.— Heasrs.  Anthonr.  Bayud.  Baekalew,  Cat- 
toll.  Col*.  U«rb«tt.  Uragi^,  Davis,  l>ixoa.  Uoolittla, 
Fcssenden,  bowler.  FrcliDgbuvgcD,  tiriiaes,  U«a- 
dor^ou,  Hendricks,  Johnson,  McCrccry,  Slorrin  or 
JUaiBe,  Horrill  of  Vennont.  Morion,  Morton.  Pat- 
teison  of  New  Sampshiio,  Vattenoa  of  'l'esaetsM» 
Ppmeroy,  Boss,  SbermaD.  Sumner,  Xrumbuii,  Vaa 
Winkle.  Vickers,  Wniey,  WilUams.  and  Tatcs-54. 

NAYS.— Mean*.  Camoron.  Cliiuiftler,  Conklinv, 
C«aoeM.<>rake,  KdMunds,  Bsrrjr,  UorUn,  Uoward, 
Uowe,  MorEon,  Nye,  Bauuey,  Mtwut,  Iboyer,  lip- 
ton,  and  Wllsnn— 17. 

MOT  VOMNO.-MMM.  SariibwT.  BprMue.  and 
Wado-8. 

So  the  Senate  AsoMed  thsA  the  offer  of  lira 
oonnael  shenld  be  adaitted. 

Mr.  EVARTS.   I  wUl  read  the  papers.  The 
affidavit  ist 
To  Hon.  Davtd  K.  CAKtTKn,  CM)/  Juttic*  ^  the  Sm- 

Comes  Bdwin  M.StaatOB.of  theeitvof  Waahlnc* 
ton,  in  the  Mid  Ulttriol.  aad  nsoa  eiBth  sa^  that  on 
the  21st  day  of  February.  A.1).  laOt,  be.  the  aaul 
Edwin  M.  StantoA,  duly  held  the  oQicc  of  Sccretarr 
for  the  Department  of  War,  under  and  ncoordinz  Uf 
the  OocaMktotloB  aad  laws  of  the  United  States:  tbae 
be  bad.  prior  to  said  21st  day  of  f  ebcoary,  A.  D.lStiS. 
been  duly  nominated  and  appointed  to  tncsOiu  office 
of  Seoretary  of  War  by  the  Freeident  of  the  United 
SUt*%  and  that  bis  said  aomiaatioa  had  bwat  wab- 
mitted  in  due  form  of  law  to  the  Senate  of  the  Uni- 
ted States,  and  bis  said  nomination  bad  been  duly 
assented  Io  and  eonSrmcid  by  and  wUh  tlie  advice  of 
the  Senatei  and  be.  tba  said,  Bdwin  M.  Staatoa.  had 
daly  accepted  said  office,  and  taken  out  and  sub- 
scribed  all  the  oatbs  required  by  law.  upon  bis  in- 


teotien  Into  said  oOoe,  and  wa*  in  tbe  aetaol  I 
sion  of  said  olBee  aad  perfonaiBatbe  datiaa  tfaereaf 
on  said  21st  das  offebmory.  A.  D.  186l».  aad  b«  bad 
never  resigned  said  omoe,  or  been  legany  dismissed 
thoreOrom,  and  be  elaiBS  tkat  he  decs  now  legally 
bold  said  office,  and  is  entitled  to  all  tba  riahts.  pri*- 

Antf  tbe  said  Edwin  nT  Stanton  on  oath  futthar 
states  that  on  said  list  Aay  of  FebnuuT,  IMS.  in  Oe 
city  of  WubiMteaafaiseaid,  Andrew  Jobasoa.  Pns- 
idcnt  of  tbe  Ujuted  States,  made  and  issued  an  order 
in  writing  under  his  hand,  with  Intoot  and  purpose 
of  resweviac  biauihe  said  Hdwin  M.  Stanton,  fvoa 


tbesaid  og>o«afS«OMtary(>rtbel>qiiactiaeiitorWar. 
Odd  authorizing  and  empowerins  Lorenzo  Chomafc 
Adjutant  General  ofthe  Army  of  the  United  States. 


to  act  a*  Seeniary  of  War  ml  iitfrim,  and  direclHic 
him,  the  said  Tb»iBas,t«  imi^edlately  enter  ofwa  th« 
discharge  of  the  duties  pertaining  to  (bat  offioe.  And, 
your  affiant  iyirtber  states  tbai  the  said  pretended 
order  of  removal  of  bim  from  tlia  saM  oAea  of  Ste- 


ngress  or  tbe  United  (States  on  tne  at  aay  ornaiCB, 
„  J>.  Uei,  entitled** An  sat  recalatinstlie  tenarei^ 
oedainoivitoffioes."  AAdyoar  affiant  ea.eatb  fin^ 
ther  states  that  tbesaid  IkireDtoTboinas  did,.onsaia 
21st  day  ofFebmary,A.  D.lWt.insaid  city  of  Wash- 
ington, accept  the  said  pMCended  aK*tBtiB«nt  mt 


V  of  War  a4  ie<ir—, 

1  your  affiant  a  copy 

order  of  tbe  Preeidentremorrog  your 


ood  oia  the  sama  dar 
of  the  Mid  pcetonood, 
ig  your  affiant  OS Secre- 


tonrof  War,anda>paiiMla«  tbesaid  LoraBSoXbOiaaa 
«f  War  ad  ii^fntt,  owtiled  by  tb«  saiih 
under  hisowp  hand  as  Saeretai — 
And  on  the  Same  3st  day  of  1 


•orcnzo  Thomas  nndcrhisowp  hand  as  Saeretanr  oi 

"      im.    Andott  tboSameSst  day  of  Fm- 

laaStin  tkeettyef  Wasbiactoa  aRi*«>- 


War  aiKnleTim, 
ivary,  A.  D. 


said,  the  said. liOiraso  ThmaM  dfHvenAlo  rwm 
affiant  tbe  said  protended  order  of  Andrew  Joansjta. 
with  intent  to  cause  your  affianVto  deliver  to  bim, 
•ha  said  niomas,  all  tbe  asoeids,  books.  pa^r%  aad 
other  pablio  pre<Mrt>  new  ia  bit  (tbe  aHMit's>«a»- 
tody  and  charge  as  Secretory  of  War.  And  yoiu. 
affiant  ftutber  states  on  oatb, and  that  Ben  informea 
Md  believes  that  tbesaid  Ibamaiibas,tBMd  ettr  of 
Washington  aad  Sistiiot  afaresaid,  eiUWcised  aiut 
attempted  to  exorcise  the  duties  of  SooretaQr  of  W ar« 
and  to  Issue  orders  as  sncb,  and  yoor  affiant  »  alao 
informed  and  believes  thai  tbe  said  Loreaso  Thonisui 
gives  OBtaod  '^rtstiW  that  be  will  feraibly  reanva 
your  eomptatnant  from  tbe  buiUkOK  and  apartmenta 
of  the  Secretory  of  War  in  tbe  War  iHiPartment,  ana 
I  foNiUir  tahathepasMmtamsaisoalipItf 
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hi<  taid  pretended  M»«iBt*i«Dt  tf  tfe*  ti^Mimt  of 

Um  Uiutcd  S(»te3  M  aecrelary  ot  Wur  mI  interm. 

And  your  alliaut  allogea  that  tbu  appointment 
nnder  which  the  aeid  Ttaoinu  elaiius  to  act,  and  to 
hold  aatl  perform  the  dutiet  of  Seeretary  of  War.  U 
wholly  unauthoriiod  nod  illegal,  and  that  the  aaid 
Thoinns,  by  accepting  such  appointmoiit,  and  there- 
nader  ezereishic  and  attenptioir  to  exereiae  the 
duties  ot  Seeretaiy  of  War,  mat  Tiolated  tkeprovie- 
iona  of  the  fifXb  aeetioa  of  ue  aet  above  referred  to. 
and  thereby  has  been  guilty  of  a  high  misdemeanor, 
and  satujeoted  himself  to  the  pains  and  penalties  pre- 
aeribed  in  said  filth  aeotion  aaainst  any  parsgn  oom- 
mittius  such  offense. 

Whereupon  your  alBant  prays  that  a  warrant  may 
be  issued  acraioet  Loreaso  Thantas,  and  that  he  Vfmy 
be  tiMimipon  aircaled  and  brouatu  hafon  jranr  Honor 
and  thereupon  that  he  uoy  be  dealt  wiUi  as  tiie  law 
and  justice  In  such  cose  appertains. 

KDWIN  M.  STANTON. 

Sworn  and  sabaceibed  belure  me  this  'Oat  dav  of 
February.  A.  V.  uW. 

D.  K.  CARTTER,  Chief  JuMiae. 

9mer»  toaed  snbseribed  beHne  me  by  Kdwin  M. 
S(«Dt»u  at  the  ett*  of  Waslunsliwo.  in  the  Oisttiet  of 
Columbia,  this  22d  day  of  February.  ISiB. 

1).  K.  CAttXTfiU.t*«/ /■««««. 

The  warrant  is  dated  the  22d  of  February, 
1868. 

Mr.  STANBERY.  FTrst  the  21st  and  then 
the  22d.  It  is  dated  before  twelve  o'clock, 
and  then  afler  twetve  o'clock. 

Mr.  EVAKTS.  It  is  swora  to  twice,  Once 
00  the  21st  and  once  on  the  22d.  The  warrant 
is  as  follows : 

United  Statct  a/ Amtriea,  Ditlrict  qfOolumhia,  s*. — 
To  Uarid  S.  Oooding,  Ifnited  States  -Marsbat  for  the 
Sistrietof  Columbia:  I. David  K.CartUr. Chief  Jn»- 
twe  of  the  supreme  court  ot  Ute  i^iftrict  of  ColaM- 
bia.  hereby  command  yon  to  arrest  Lorenso  Thomas 
of  said  Oistriot  forthwith,  and  that  you  hare  the  said 
laoreoio  Ikomaa  before  me  at  tin  eluMibera  of  the 
ai^  supreme  court  In  tbecity  of  Wastuafton.  f9rth- 
with,  to  auMwcr  to  the  charge  of  a  nigh  misde- 
meanor in  thi;,  that  on  the  2ist  day  of  February, 
18li8,  in  the  Uistrietof  Columbia,  he  did  anhkwfally 
accept  the  appoiittmeat  of  the  once  of  Seoretary  of 
War  ad  itUenm,  and  did  then  and  there  nnlawinlly 
hold  and  ezerelse  and  attempt  to  hold  and  exeiclse 
tke  aaid  olliee  eoatnury  to  the  prorisions  of  the  aet 
entitled  "Aa  act  ragwatHit  the  tenure  of  eertaia 
civil  ofBces,"  passed  March  2,  U67,  and  hereof  lau 
not  bat  make  due  return. 
tUveo  nnder  mp  hand  and  seal  ef  said  o««rt  this 

r,    .1    22d  day  of  February.  18ffl.  

[«■•  «J  1).  K.  OARTTER, 

Ckirf  Jultica  «f  tin  Svprtme  Cmtrt  of  ttu  JHtrict  of 

UfbuMa. 
Atteat:  B.  J.  lUUOB,  OMu 

The  nwrebal's  retani  is  as  fellows : 

WashikotoH  Citt,  D.  C.  iMruary  22, 1898. 
Tfhe  within  writ  earaetohand  atseren  o'clock  a. 
m..  aad  was  lerred  by  me  ea  the  said  Iioreaae 
Thomaa  at  ei^t  o/eleek  a.  as.,  and  laqw  relarn  Uis 
writ,  and  bring  hun  before  Chief  Juatioe  Cartter  at 
nine  e'oleck  a.  m.  of  to-day. 

0AVID  8.  O00DIM«, 

:;ai(««i  &a(as  Jfsr^  i;^  a 

By  Mr.  SsAHBBKr : 

-  (^leHion,  Mr.  Uaigs,  I  peraMra  tiiia  ia  * 
j«dfe's  wamitt  at  <ihambera? 

Anf»er.  Yea,  itr. 

•QiMsfMH.  Am  yon  in  the  habit  <d  keapiag 
any  record  further  than  filing  the  papcza,  or 
lUa  yo«  aalca  any  naord  furikat  tbu  iMg 
tb*  pap«ra  af  that  proeaading? 

JJytMfer.  Whaa  the  recoguizanoe  maa  exa- 
caiad^  that  wae  pat  upea  the  docket  of  tha 
C«art.  Yoa  will  see  that  the  vafraaha  aie 
aMriced  with  a  aomber. 

^mttion.  ThereaogaisMMaofbail? 

UbMMW.  Aaaoo*'  aa  that  is  dwMthe  oaaes 
«(«  aU  pot  «poa  tha  docliat  of  dbecacMrt  ia 
9«4«r  tkat  it  nay  a|UMa«  how  thaidatiwidaal  ia 
discharged,  or  wbatl>eoenea  of  hiflS. 

<imatUom  VfeU,  baa  thia  dafandaat  been 
diaatiaiKad? 

Kc  Mtui^er  BUTLSft.  Sitf  »  naiaBt. 
That  will  appear  by  the  record> 

Xbo  W«ziiBa«. .  Tas;  that  vl&  a^iMi  by 
thereoovd* 

By  Mr.  Stanbbbt: 

Qmatiom  HnwyoaOcotdotthBdisohaige 
also? 

Afm>er.  TkM.docketshowathal 

QuetiioH.  Is  that  the  docket  of  the  judge  m 
tiia  dooket  «C«4a  count 

AtutMr,  The  docket  of  th»oo«fL 

Qntitien.  Does  the  judge  «elism  the  oaae 

UMAOOMTt? 

Jbuw<r.  The  reeognisMMa  of  oonnM  ia  ro- 
twad  into  court. 

Qmtttioii.  I  am  not  speaking  of  tha  reoegni- 
<MMiP<  i^tm  %gqriMt  «C  thiij>i»?.  ... 


Jmtmtr.  Tha  Mcagaiaaaee  was  ti^a*  upac 
that  case,  and  was  tetomad  into  eowrt,  aad 
was  entered  opon  the  docket  of  the  court. 

QMuUom.  Yoa  wake  no  record  of  these 
papers? 

Anmer.  No;  no  record  of  thoSe  papers. 
They  are  filed,  aad  constitute  a  part  of  the 
record  of  the  case  at  court. 

Question.  Have  you  got  your  docket  with 
youjf 

Answer.  No,  sir.  The  subpoena  did  not 
require  it  to  be  brought,  and  oi  course  it  was 
not  brought. 

Mr.  STANBERY,  (to  the  Managers.)  We 
will  have  the  d<x^ket  if  yon  require  it,  geatie- 
men.     Do  you  want  that  formal  matter  ? 

Mr.  Manager  BUTLBR.  A  litUe  Rtore  than 
that. 

Mr.  STANBERY.  Do  yon  want  us  to  pro- 
dnce 

Mr.  Manager  SUTLER.  I  4o  BOk  %aat 
anything,  except  I  shall  object  to  any  inooof 
potent  testimony. 

Mr.  STANBERY.    Yoa  can  take  Hkit  wit- 

Mr.  Mmiager  BUTLBR.  That  is  all,  Mr. 
Meigs. 

Bfr.  STANBERY.  Mr.  Meigs,  will  you 
bring  this  docket  that  eontains  this  entry  7 

Anmeer.  Yes,  sir. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
A  singte  wora.  WiH  you  not  extend  the  rec- 
ord as  far  a»  you  ean,  and  bring  us  a  certified 
copy  of  this  ease  as  it  will  appear  after  being 
extended?' 

Mr.  STAKBBRY.    OaltMr.  Clepfaaae.    . 

Mr.  JOBNSON,  (sending  a  question  to  the 
desk.)  Mr.  Chief  Justice,  I  desire  to  put  a  ques- 
tion to  General  Sherman.  He  is  in  the  room, 
IbeKeve. 

TheCHIBFJUSTICB.  The  Seeivtary  wiM 
read  the  question.  To  whom  does  tiie  Sen- 
ator fW>m  Maryland  address  it? 

Mr.  JOHNSON.  Qeueral  Shermaa.  He 
is  ia  die  ooort,  I  saderstasd. 

WiLiuK  T.  Shkrmis  recalled. 

The  Secretary  read  the  question  of  Mr. 
JoHMSOK,  as  follows : 

When  the  Presidont  tendered  to  yoa  the  office  of 
Seoretary  of  War  ad  imenm  on  tho  27th  of  January, 
Itffi,  and  on  tho  31st  of  the  same  month  and  year. 
did  he,  at  the  very  time  of  makinssuah  tender,  state 
to  you  what  his  purpose  in  so  deing  was? 

Mr.  Manager  BINGHAM.  We  ot^t  to 
the  question  as  being  within  the  ruling  of  the 
Senate,  and  ineompetent. 

The  CHIEF  JUSTICE.  The  CUef  JustioO 
will  submit  that  question  to  the  Senate. 

Mr.  DRAKE.  Upon  that  questioa  I  ask 
fat  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

The  CHIEPJUSTICB.  Senators,  yon  who 
are  of  opinion  that  the  auestion  proposed- 
by  the  honorable  Senator  from  Ma^land  is 
admissible,  will,  as  your  aanaes  ace  called, 
answer  yea;  those  of  a  cootiaiy  opinion, 
nay. 

Mr.  JOHNSON.  Before  the  roll  is  caHed 
I  ask  that  the  question  be  read  agaia* 

The  Secretary  a^n  read  tb«  qnestioiu 

The  question  being  taken  by  yeas  and  pays, 
resulted— yeas  26,  u&ys  22;  as  follows; 


lysen,  unmes,  nenuetson,  .  

Murrill  of  Maine,  Moirill  of  Vermont,  Merboa, 
Norton..  Pattanoa  of  TionMSfS,  fL^,  Shenaan, 
Snmner,  TrumboU,  Van  Winkle,  vlckers,  and 
W«ley-«e. 

NAYS>-Ueam.  ( 
nws.  Corbett,  &agi 
tan,  Howard,  Howi 


sey^Stewart,  Thayer,  Tiptpo,  WUliams,  WUsoa,  and 

'BSf^rNa-MesM.Caaerot . 
terson  of  New  Uaiopshlre.  gaobbntx,  Sprscue,  and 


OB,  Hendrioks,  Pat- 


The  CHIEF  JUSTICE.  On  this  qw 
the  yeas  are  M  and  -the  na^  iZ;  Sowe  ques- 
tion is  admitled  and  will  M  pot leMie  witness. 
The  SMsetaty  will  read  the  qwistien  again. 

The  Secretary  reaA  the  questioa  to  the  wit> 
nesa,  as  follows : 

Whs»<^Pr«sidflDl  tendered  loypattaeofleeef 
Secretary  otVfctrf  Miusaati  tha  ClhiirfJaaaaiy, 


IMS  sad  en  tha  Slat  ef  the  same  month-aad  year, 
did  he.  at  the  veiy  time  of  naktag  soeh  tendnr,  state 
to  you  what  his  purpose  in  so  doing  was  7 

The  Wrkbss.  He  stated  to  me  that  his 
purpose—— 

Mr.  Manager  BUTLER.  Stay  a  asoneot.. 
The  question,  Mr.  Chief  Justice,  was  whether 
he  did  stats,  no^what  he  slated.  We  want  to 
object  to  what  he  stated. 

Mr.  EVABT3.    Answer  yssor  no,  General. 

Antwer.  Yes. 

The  CHIEF  JUSTfCB.  Ths  irftliees  an- 
swers that  he  did. 

By  Mr.  STAHiHtKri 

Qu4»iio».  What  purpose  did  he  state? 

Mr.  Manager  BINGHAM.  Tothatweotyeet. 

Mr.  Manager  BUTLER.  The  counsel  had 
dismissed  this  witness,  and  he  is  not  to  be 
brought  back,  on  a  question  of  the  court,  for 
the  purpose  of  counsel  opening  the  case  again. 

The  CHIEF  JUSTICE.  •The  Chief  Justice 
thinks  it  is  eatitely  cenapeteat  for  the  Senate' 
to  recall  any  witness. 

Mr.  Manager  BUTLBR.  I  hare  not  ob- 
jected to  tin  Senate  recalKag  a  witness. 

The  CHIEF  JUSTICE.  The  Senate  has 
decided  that  the  question  shall  be  put  to  the 
witness.  That  uuounts  to  a  recalling  of  him, 
and  the  Chief  Justice  is  of  opinion  that  the 
witness  is  bound  to  answsr  tha  quastious. 
Does  ainr  Senator  object? 

Mr.  Manscer  BUTLER.  We  understand 
that  the  only  question  ha  has  been  recalled  £»r 
has  bean  answered. 

Mr.  EVARTS.  We  have  asked  anoflher 
question. 

Mr.  JOHKS<:iN.  I  propose  to  add  to  it— I 
thought  my  question  included  that — if  the  Pres* 
ident  did,  what  did  he  state  that  his  purppse 
was? 

Mr.  Manager  BINGHAM.  To  that  we  cb- 
ject ;  and  we  ask  the  Senate  to  consider  that 
ue  last  clause  suggested  now  by  the  honorable 
Senator  from  Uarylaud,  "  And  what  did  tho 
President  ssjr,"  is  the  very  question  which  the 
Senate  this  oay  did  solsmoly  decide  adversely 
to  its  being  put,  and  it  so  decided  on  Saturday  ; 
in  short,  the  last  clause  now  put  to  the  witness 
by  the  nonorabla  Senator  from  Maryland  ia, 
What  did  the  President  say  ?  making  the  Pres* 
ident's  declarations  eiiideacefor  himself  wlven 
they  are  not  called  out  by  the  Goveruiueat.  It 
was  suggested  by  my  associate  iu  argument  on 
Saturdaj^  that  if  that  method  wece  pursued  in, 
the  administration  of  justice,  and  tns  deelara* 
Uons  of  tho  accused  ware  made  evidence  foe 
himself  at  his  pleasure,  the  adjainistratioa  of 
justice  would  be  Impossible  in  any  court. 

Mr.  DAVIS.    I  rise  to  a  question  of  order. 

The  CHIEF  JUSTICE.  The  Senator  from 
Kentucky. 

Mr.  DAVIS.  It  ia  that  one  of  die  Managers 
has  no  right  to  obieot  to  a  question  pivjtMtndod 
1»  a  member  of  the  court. 

Mr.  Manager  BUTLER.  We  might  as  well 
meet  that  questioa  now. 

Mr.  Manager  BINGSAM.  T  desire  to  say 
on  that  sutyect,  if  I  may  be  allowed  to  do  so, 
wMhotft  tMespnssing  ■ 

The  CHIEFJDSTICE.  The  honorabla 
MasMMi  wUl  wait  one  menteot  When  a  mem- 
ber ofthe  court  propounds  a  questioa  it  seems 
to  the  Chief  Justice  that  Hia  clearly  witbiu  jtlie 
competency  of  the  Managers  to  object  to  tho 
questioa  being  put  aad  state  the  grounds  for 
that  o^iectioOf  as  a  legal  qMestion,  It  ia  9<A 
competent  for  the  Mawgers  to  object  to  a  asem- 
ber  of  the  coart  asking  a  question ;  but  aiVer. 
t^e  ^^testion  i»  asked,  it  seems  to  the  GlBef 
Justice,  that  it  is  clearly  competent  (aa  th% 
Managers  to  statQ  their  oBfeotions  K)  lite  yies- 
tions  Deing  answesed. 

Mr,.CONKES&  lasktWlJufnestianivow 
put  be  redueed  to  writin|L    ^ 

The  CHfeF  JUSTICE  The  Clerk  has  it 
reduced  to  writing.     It  will  be  read. 

The  Secretary  read  it,  as  fbllows : 

Jf  he  did,  state  what  he  said  his  pnrpoea  waa? 

Mr.C0NN£S8.  DoIa»dststand  thattoh*. 
a  part  of,  or  an  addition  made  to  the 
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Mr.  JOHNSON.    Part  of  tiieMuneqoMtioa. 

The  CHIEF  JUSTICE.  It  must  be  re- 
garded at  present  as  an  independent  question. 

Mr.  CONNESS.  And  tlierefore  I  asli  that 
the  indepeodentqaestion  be  reduced  to  writing. 
It  haa  nothing  to  do  with  the  other. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
onderstancls  the  question  whiefS  has  just  been 
read  by  the  Clerli  to  be  the  question. 

Mr.  CONNESS.  Then  I  call  for  its  reading 
•gain. 

The  CHIEF  JUSTICE,  (to  the  Secretary.) 
Read  the  question. 

The  Secretary  read  as  follows : 
If  ba  did,  state  what  he  laid  hia  purpoae  Was  } 

Mr.  CONNESS.    " Did  "  what? 

Mr.  DRAKE.  I  would  inquire  for  informa- 
tion, Mr.  President,  whether,  in  order  to  test 
the  introduction  of  that  question,  it  is  neces- 
sary that  a  Senator  shoala  object  to  its  being 
put? 

Mr.  EDMUNDS.  No ;  the  Chief  Justice 
has  decided  that  it  is  not. 

Mr.  DRAKE-     Very  well. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
has  said  that  it  does  not  seem  to  him  compe- 
tent for  the  Managers  or  the  counsel  to  object 
to  a  question  being  put  by  a  Senator;  but 
after  it  has  been  put,  the  question  whether  it 
shall  be  answered  must  necessarily  depend 
npon  the  judgment  of  the  court,  and  either 
the  counsel  for  the  President  or  the  honorable 
Managers  are  quite  at  liberty  to  address  any 
observations  they  see  fit  to  the  court  upon  that 
pointk 

Several  Sbnatobs.    That  ia  right. 

Mr.  JOHNSON.  Certainly ;  Ido  not  doubt 
tiurt. 

Mr.  Manager  BINOHAM.  Upon  thatstate- 
ment  I  may  be  pardoned  for  saying  our  only 
parpose  is  to  object  to  the  answer  being  taken 
Dy  the  Senate  to  the  question,  and  not  to  ob- 
ject to  the  right  of  the  honorable  gentleman 
from  Maryland  to  offer  his  question. 

Mr.  JOHNSON.    I  so  undersUnd. 

Mr.  Manager  BINGHAM.  And  that  is  the 
question  that  is  before  the  Senate.  The  ques- 
tion that  we  raise  before  the  Senate  is,  that  it 
is  incMnpetent  forthe  accused  to  make  his  own 
declarations  evidence  for  himself 

The  CHIEF  JUSTICE.  The  Chief  Justice 
has  already  said  upon  a  former  occasion  that 
be  thinks  that,  for  the  purpose  of  proving  the 
intent,  this  question  is  admissible;  and  he 
thinks,  also,  that  it  comes  within  the  rule 
which  has  been  adopted  by  the  Senate  as  a 
gnidefor  its  own  action.  This  is  not  an  ordinary 
court,  but  it  is  a  court  com  posed  laigely  of  law- 
yers and  gentlemen  of  great  experience  in  the 
rasiness  ttaasactious  of  life,  and  thcjr  are  quite 
competent  to  determine  upon  the  effect  of  any 
evidence  which  may  be  submitted  to  them  ; 
and  the  Chief  Justice  thought  thatthe  rule  which 
the  Senate  adopted  for  itself  was  foupded  on 
this  fact ;  and  in  accordance  with  that  rule,  by 
which  he  determined  the  question  submittea  on 
Saturday,  he  now  determines  this  question  in 
the  same  way. 

Mr.  DRAKE.  I  ask  for  arote  of  the  Senate 
npon  tile  question. 

The  CHIEF  JUSTICE.  Th«  Secretary  will 
rea<t  the  question. 

Mr.  Manager  BUTLER.  I  only  want  to 
•sk  a  single  question.  The  Chief  Justice  un- 
derstands this,  as  does  the  board  of  Managers, 
M  I  understand,  to  be  precisely  the  same  ques- 
tion that  was  ruled  upon  on  last  Saturday  even- 
ing, when  the  Chief  Justice  ruled. 

Mr.  Manager  BINGHAM.  And  this  morn- 
ing, to«. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
does  not  say  that.  What  be  does  sa;r  is,  that  it 
is  a  qnestioB  of  the  same  general  import,  to 
show  ^e  intent  of  the  President  during  these 
transactions.  The  Secretary  will  read  the  ques- 
tion again. 

Mr.  JOHNSON.  I  ask  that  both  questions 
be  read,  the  fiiBt  and  the  second,  taken  in  con- 
nection with  eadi  othw.  The  witness  has  an- 
•veied  the  first 

The  CHIEF  JUSTICE.  The  SeerelMy  wU  1 


read  the  origiaal  qnestion,  and  thei>  ba  will 

read  the  present  qnestion  before  the  Seaate. 

The  Seoketakt.  The  first  question  was : 

When  the  Preeidcpt  tsDdered  to  yoa  the  oBee 
of  Bveretary  of  War  ad  interim  on  the  Z7th  of  Janu- 
ary, 186&  and  on  the  Slst  of  the  same  month  and 
year,  did  he,  tit  the  very  time  of  making  Buch  ten- 
der, state  to  yoa  what  hia  parpoae  in  w  doincwaaf 

The  witness  having  answered  this,  the  ques- 
tion now  is : 

If  he  did,  state  what  he  said  hia  purpose  was  T 

The  CHIEF  JUSTICE.  Senators,  you  who 
are  of  opinion  that  the  question  just  read,  "  if 
he  did,  state  what  he  said'  bis  purpose  was," 
is  admissible,  and  should  be  put  to  the  wit- 
ness, will,  as  your  names  are  called,  answer 
yea ;  those  of  a  coii.trary  opinion,  a»j.  The 
Secretary  will  call  the  roll. 

Mr.  HOWE.  Before  I  vote  upon  the  ad- 
missibility of  this  answer,  I  wish,  if  there  is 
any  regular  mode  of  doing  so,  to  ascertain  the 
state  of  the  record  upon  another  point ;  and 
that  is,  whether  the  fact  that  this  office  was 
tendered  to  the  witness  on  the  stand  was  a  fact 
put  in  by  the  defense  or  by  the  prosecution. 
My  own  recollection  is  not  very  distinct  about 
it,  and  I  am  not  sure  that  I  am  right. 

The  CHIEF  J  USTICE.  The  Chief  Justice 
must  remind  the  Senator  that  no  debate  is  in 
order  unless  there  be  a  motion  to  retire  for 
conference. 

Mr.  E  VABTS.  I  may  be  permitted,  as  coun- 
sel, to  state  that  it  was  put  in  by  the  defense. 

Mr.  Manager  BINGHAM.  It  was  put  in  by 
the  defense. 

Mr.  EVABTS.    I  have  so  stated. 

Mr.  Manager  BINGHAM!  I  wish  it  to  be 
understood  distinctly. 

Mr.  HOWE.  The  Chief  Justice  will  allow 
me  to  remark  that  putting  a  question  to  ascer- 
tain the  state  of  the  record  was  entering  into 
debate  by  no  manner  of  means. 

The  CHIEF  JUSTICE.  It  may  be,  however. 

Mr.  HOWE.    It  may  not  be. 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
call  the  roll._ 

The  question  being  token  by  yeas  and  nays, 
resulted— yeas  26,  nays  25;  as  follows: 

YEAS — Mcfsr?.  Anthony,  Bay.ird,  Buckiitcw,  Cote, 
Oorbott,  Davi!4,  Dixon,  3>oolittlo,  Kesscndcn,  Fcir- 
ler.  FrolinKhiiysen,  Grimes,  Ilentlcrson.  llcndriclta, 
Johneon,  ftlcCrcery.  jMorton,  Norton,  Patterson  of 
Tennessee.  Ross,  Sliermnn,  Sumner.  Trumbull,  Van 
Winkle,  Vickers,  and  Willcy— '-Si. 

NAYS— Messrs.  Cameron,  Cattell.  Chandler.  Conk- 
ling,  Conness,  Craicin,  Drake,  Kdmunds,  Ferry,  Itiir- 
len,  Howard,  llowe,  Slorgan,  Morrill  of  Maine,  Mor- 
rill of  Vermont,  Xye,  Patterson  of  New  Hampshire, 
Pomeroy,  llamsey.  Stewart,  Thayer,  Tipton,  ^\'il- 
liams,  Wilson,  and  Yates — 25. 

NOT  VOTING.— Messrs.  Saulsbury,  Spraguc,  apd 
Wade— 3. 

So  the  qnestion  propounded  by  Mr.  Johs- 
S0!r  was  held  to  be  admissible. 

The  Witness.  Mayl  take  the  qnestion  in 
m^  hand?  [The  question  was  handed  to  the 
witness  and  examined  by  him.]  The  first 
qnestion  was  as  to  "both  occasions."  [Tho 
previous  question  was  handed  to  the  iritness 
and  examinedby  him.] 

Mr.  EVABTS.    It  covers  both  occasions. 

The  WiTNESih  The  conversations  were  long 
and  covered  a  great  deal  of  ground ;  but  I  will 
endeavor  to  be  as  precise  to  }he  point  as  pos- 
sible. The  Prosiaent  stated  to  me  that  the 
relations  which  had  srown  up  between  the 
Secretaiy  of  War,  Mr.  Stanton,  and  him*. 
self — - 

Mr.  Manager  BUTLER,  SUy  a  moment. 
I  must  again  interpose,  Mr.  President.  The 
question  is  simply  what  the  President  stated  his 
purpose  was,  and  not  to  put  in  Us  whole 
declarations. 

Mr.  JOHNSON.  That  is  all  that  is  asked. 
This  is  preliminary  to  that. 

Mr.  CURTIS.  That  is  all  he  is  going  to 
answer. 

Mr.  Manager  BUTLER.  I  pray  that  that 
maar  be  subinitted  to  the  Senate,  whether  they 
will  have  the  whole  of  the  long  oonvaiaation, 
wkioh  is  nothing  to  theparpose. 

Mr.  Manager  BINGHAM.  His  purpose  in 
offeiijK  General  Shenaan  a  commission. 

ibTMMMfwIUJTLfiB.    Yes,nr. 


Mv.  JOHNSON.    That  is  it. 

The  Witness.  I  intended  to  be  very  pre- 
cise and  very  short;  but  it  i^peared  to  me 
necessary  to  state  what  I  began  to  state,  that 
the  President  told  me  that  the  relations  be- 
tween himself  and  Mr.  Stanton,  and  between 
Mr.  Stanton  and  the  other  members  of  the 
Cabinet,  were  such  that  he  could  not  execate 
the  office  which  he  filled  as  President  of  the 
United  States  without  making  provision,  pd 
interim  for  that  office  \  that  he  had  the  right 
under  the  law ;  he  claimed  to  have  the  rigbt, 
and  his  purpose  waa  to  have  the  office  admin- 
istered in  the  interest  of  the  Army  and  of  the 
country :  and  he  offered  me  the  office  in  that 
view.  He  did  not  state  to  me  then  that  hia 
purpose  was  to  bring  it  to  the  courts  directly ; 
put  for  the  purpose  of  having  the  office  admin- 
istered properly  in  the  interest  of  the  Army 
and  of  the  whole  country. 

Mr.  STANBERY.  On  both  occauons, 
General,  or  the  other  occasion  ? 

The  Witness.  I  asked  him  why  lawyers 
could  not  make  a  case ;  that  I  did  not  wish  to 
be  brought  as  ah  officer  of  the  Army  into  any 
controversy. 

Mr.  C ON KLING.  Will  you  not  repeat  that 
last  answer.  General  ? 

The  Witness.  I  asked  him  why  lawyers 
could  not  make  •  case,  and  not  bring  me,  or 
an  officer,  into  the  controversy.  His  answer 
was  that  it  was  found  impossible,  or  a  caae 
could  not  be  made  up:  but,  said  he,  "If  we 
can  bring  the  case  to  tne  courts  it  would  not 
stand  half  an  hour."  I  think  that  is  all  that 
he  stated  to  me  then. 

By  Mr.  Stanbebt  : 

Question.  On  either  occasion  7 

Mr.  JOHNSON.    That  is  my  question. 

The  Witness.  The  conversation  was  very 
long  and  covered  a  great  deal  of  ground 

Mr.  Manager  BUTLER.  I  object  to  this 
examination  being  renewed  by  the  counsel  for 
the  President. 

Mr.  STANBERY.  There  were  two  occa- 
sions. Has  the  witness  got  through  both?  That 
is  the  question. 

Mr.  Manager  BUTLER.  Whatever  may  be 
the  pretense  under  which  it  is  to  be  renewed, 
I  hold  that,  according  to  the  duo  order  of  trialo, 
it  ought  not  to  be  allowed.  Let  us  see  how  it 
is  to  be  done,  Mr,  President.  The  connsel 
dismissed  this  witness  and  he  was  gone,  and  lie 
is  brought  back  at  the  request  of  one  of  the 
judges,^  and  that  judge 

Mr,  STANBERY.  I  must  interrupt  ihc 
learned  Manager  to  say  that  we  did  not  dismiss 
him.  On  the  contrary,  both  sides  asked  to 
retain  him,  the  learned  Manager  saying  at  the 
time  that  he  wasted  to  give  him  a  private  ex- 
amination. 

Mr.  Manager  BUTLER.  To  tliat  I  maat 
interpose  a  denial.  I  have  asked  for  no  private 
examination.  I  say  the  counsel  disiiMSMd  him 
from  the  stand,  dismissed  him  aa  a  witneaa  in 
this  easa  from  the  stand.  Then  he  is  csJled 
back  bv  one  of  the  judsea.  In  any  eourt  that 
anvbodv  ever  praoticea  ia  before,  or  in  any 
tribunal,  when  that  is  dane  and  a  queatioB  ia 
put  by  a  judge,  that  never  yet  opened  the  caaa 
to  hav«  tfa«  witness  examiaed  by  the  coansel 
who  had  dismissed  fainu 

Mr.  JOHNSOiN.  I  ask  for  die  veadiag  of 
the  question.  I  think  I  asked-him  to  answer 
as  to  Doth  ef  (he  oceaeioas  when  the  oflSce  waa 
tendered  to  him. 

The  CHIEir  JUSTICE.  The  Seoretary  will 
re^  the  question  proposed  by  the  Senator  from 
Maiyland. 

The  SaowRMiT.  The  witnMs  haviog  an- 
swered "yes"  to  the  previous  question,  th« 
question  is,  "  State  what  he  said  his  parpose 
was?" 

The  CHIEF  JUSTICE.  Nothing  is  mor« 
usual  in  courts  of  justice  than  to  reeall  wit- 
BMKS  for  farther  examiaation,  especially  at 
the  instance  of  one  of  the  members  of  thecooH. 
It  is  very  often  done  at  the  instance  of  conaaeL 
Itis,  however,  amatterwholly  within  thediscr*- 
tion  of  the  court;  and  if  any  Senator  dsairea 
it  the  Chief  Joslioa  wiU  ka  hmn9  *»->pat  it  «» 
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the  conrL  whetker  th*  «ita«M  aluU  h«  fatUwr 
ezaminea.     If  not— ^ 

Ml-.  WILLIAMS.  I  Mk  for  th«  opiaion  of 
the  court  on  that  sul^act,  whether  the  couDsel 
can  renew  the  ezamioation  of  this  witneu  and 

fo  beyond  the  queatiou  propounded  b;  a  meni- 
er  of  the  court 

The  CHIEF  JUSTICE.  The  coansel  will 
please  reduce  the  queation  they  propose  to  put 
to  writing. 

Tlie  question  having  been  ledaoed  to  writing 
was  sent  to  the  Secretary'!  desk,  aod  read  as 
foUowa : 
Have  yoa  aaswerad  u  to  botk  owMinmT 
■  The  CHIEF  JCSTICE.  The  queation  is 
objected  to,  and  the  decision  of  the  question 
will  determine  whether  the  eonasel  can  pat  any 
farther  ooeetioBS  to  the  witnew. 

Mr.  BVART&  We  niay  be  heard  upon  thai, 
I  suppose. 
The  CHIEF  JUSTICE.  Certttniy. 
Mr.  EVARTS.  The  qaeation,  SeMtora, 
whether  a  wilaeas  may  be  recailed  is  a  qnes- 
lioa  of  the  practice  of  coorta.  It  is  a  practice 
almoal  «ni«>enal,  unless  there  is  a  suspicion  of 
bad  faith,  to  permit  it  to  be  done,  and  H  is 
always  in  the  discretion  of  the  coart.  In 
special  cirenssstances,  where  eellnsion  is  ana- 
peoted  between  the  witness  aa4  eounsel  for 
Irropg  parpoeea  adterse  to  the  administimtioa 
of  justice,  a  strict  mle  may  be  laid  down. 
Whatever  mle  this  court  ia  Um  firtare  ahall  lay 
dowB  as  peremptory,  if  it  be  that  neither  party 
shall  reMil  a  witness  that  haa  been  onee  4ia- 
missed  from  the  stand,  of  eoarse  will  be  oMig' 
atory  upon  us;  bat  we  are  not  awai*  that 
aaythini(  has  ooenrred  in  the  progress  ef  this 
trial  to  intimate  to  eonnsel  tint  any  such  rale 
bad  been  adopted,  ot  woold  be  applied  by  this 
ooart. 

Mr.  Mana(^  BUTLESi.  Mr.  Premdent,  oa 
Satarday  this  took  place:  this  question  was 
adced:  / 

"IntbatintSTTtow"— 
That  is,  when  the  offer  ¥wB  made— 
"what  eonT»nstton  took  plaoa  botween  the  Prss- 
ideat  aad  you  in  regaii  to  tba  reaicTsl  of  Mr.  Staa- 
tooT" 

That  question  was  offered  to  he  put,  and 
after  ar^meot,  and  upou  &  solemn  ruling, 
twenty-eight  gentlemen  of  the  Senate  deoidM 
that  it  could  not  be  put  That  was  exactly  the 
same uiestion  as  this, askiugfor  the  same coa- 
Tersation  at  the  same  time.  Then  certain  other 
proceedings  were  had,  and  after  those  were 
had  the  counsel  waited  some  considerable  time 
at  the  table  in  consnltation,  and  then  got  vp 
and  asked  leave  to  recall  this  witness  this  morn- 
ing for  the  purpose  of  putting  qaestioos.  The 
Senate  gave  that  leave  and  adjoanied.  This 
morning  they  recalled  the  witness  and  pot  snob 
questions  as  they  pleased,  and  we  spent  as 
many  honm,  as  you  remember,  in  doing  that. 
On  Saturday  they  had  got  throng  with  him, 
except  that  they  wanted  a  little  time  to  eon- 
•ider  whether  tuey  would  recall  him ;  they  did 
recall  him  this  morning,  and  after  getting 
through  with  him  the  witness  waa  sent  «w^. 
Then  be  was  again  recalled  to  enaUs  one  of 
the  judges  to  put  a  question,  to  satisfy  his 
mind.  Of  course,  he  was  not  acting  aa  eoon- 
sel  foi  the  President  in  so  doiu|)  Uiat  ooold 
sot  be  supposed  pyssiUe.  He  wanted  to 
satisfy  his  mind. 

Mr.  JOHNSON.  What  does  the  honond>!e 
Kanager  meanT 

Mr.  MaM«et  BUTLEIB.  I  wmn  precisely 
what  I  say,  that  it  cannot  be  supposed  possih^ 
that  he  was  acting  as  counsel  for  the  President. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  if  the 
honorable  Manager  means  to  impute  that  in 
anything  I  have  done  ia  this  trial  I  have  been 
acting  as  counsel,  or  in  the  spirit  of  counsel, 
he  does  not  knew  the  man  of  whom  he  speaks. 
lain  here  to  dischargee  duty ;  and  that  I  pro- 
pose to  do  legalhr.  And  permit  me  to  say  to 
the  honorable  Manager  that  I  know  what  the 
law  is  as  well  as  he  does,  and  it  is  not  my  pur- 
pose in  any  way  to  depart  from  it 

Mr.  Manager  B  UTLEB.  Again  I  repeat,  so 
that  mj  laogoace  may  not  be  misundeotood, 


that  it  is  not  to  be  snpnaeed  that  he  «••  aotiDg 
as  eonnsel  for  the  President  Having  pnt  his 
question  and  satisfied  his  mind  of  something 
that  he  wanted  satisfied,  something  that  he 
wanted  to  know,  how  can  it  be  that  uiat  opens 
the  case  to  allow  the  President's  counsel  to  go 
into  a  new  examination  of  the  witness  7  How 
do  they  know,  if  be  is  not  acting  as  counsel 
for  the  President,  and  there  is  not  some  under- 
standing between  them,  which  I  do  not  charge — 
how  caa  the  President's  counsel  know  that 
his  mindt  is  not  satisfied?  He  recalled  the 
witness  for  the  purpose  of  satisfying  bis  own 
mind,  and  only  for  that  reason.  I  agree  it  is 
common  to  recall  witnesses  for  sometning  that 
has  been  overlooked  or  forgotten ;  but  I  appeal 
to  the  presiding  officer  that  while — and  I  never 
have  said  otherwise — a  member  of  the  court 
who  wants  to  satisfy  hiawelf  by  putting  seme 
question  may  recall  a  witness  for  that  jvurpose, 
it  never  is  understood  that  that  having  been 
done  the  case  was  opened  to  the  counsel  on 
either  side  to  go  on  and  put  other  questions. 
The  court  is  sllowed  to  put  the  aneetiou,  be- 
cause it  is  supposed  that  the  judge  waats  to 
satisfy  his  mina  on  a  particular  point  After 
the  judge  has  satisfied  bis  mind  on  that  partic- 
ular point  then  there  is  to  be  an  end,  and  it  it 
not  to  open  the  case  anew.  I  trust  I  have 
answered  the  honorable  Senator  irom  Mary- 
land that  I  meant  no  imputation.  I  was  putting 
it  right  tlie  other  way. 

Mr.  JOHNSON.  I  am  satisfied,  Mr.  Chief 
Justice:  and  I  only  rise  to  say  that  I  did  not 
know  that  the  counsel  proposed  to  ask  any 
question,  and  I  agree  with  the  honorable  Man- 
ager that  they  have  ne  right  to  do  any  such 
thing. 

Mr.  EVARTS.  Mr.  Chief  Justice,  one  mo- 
ment will,  I  tnink,  show  that 

Mr.  Mani«er  BINGHAM.  Will  the  gen- 
tleman from  Now  York  yield  to  me  a  sii^le 
moment,  without  pretending  to  interrupt  him? 
Mr.  President,  I  aesire,  on  behalf  of  the  Man- 
a^rs,  here,  so  that  there  may  be  no  possible 
misunderstanding  about  it,  to  disclaim,  once 
for  all,  that  it  was  either  intended  by  my  asso- 
ciate, who  has  taken  his  seat,  or  is  intended  by 
the  ManMers,  at  any  time,  or  in  any  way  to 
question  the  right  and  the  entire  propriety  of 
any  Senator  recalling  any  witness  ana  putting 
any  question  to  him  that  he  sees  fit  We  im- 
pute no  improper  motives  to  any  Senator  for 
doing  so  ;  and  we  wish  it  distinctly  understood 
that  it  is  furthest  from  our  purpose.  But  we 
recognize  his  perfect  right  to  do  BO  and  the 
entire  propriety  of  it 

Mr.  EVARTS.  AmomeBt'gconsidoration.I 
think,  will  satisfy  the  Senate,  Mr.  Chief  Jus- 
tice, that  the  question  is  not  precisely  of  our 
right  to  recall  the  witness,  but  the  question  of 
right,  if  it  be  important  to  be  discussed — and 
it  ma(sr  be  in  some  fqture  applications  of  the 
rule — is,  that  when  the  court  have  introduced, 
by  their  right  of  questioning,  new  matter  of 
evidence  that  had  previously  been  exduded, 
then  the  counsel  upon  either  side  are  not  obliged 
to  leave  that  portion  of  the  evidence  ineoin- 
plete  or  without  cross-examination }  for  some 
piece  of  evidence  might  be  drawa  ont  Uiat,  as 
It  stood,  nakedly,  it  would  be  pr^udieial  te 
one  side  or  the  other,  prejudicial  to  the  aide 
whose  witness  waa  racMllea,  if  yon  please ;  and 
certainly  it  would  be  competent,  in  the  ordi- 
nary rules  of  examination,  that  the  couaael 
should  be  permitted  to  place  the  wbele  of  the 
fact  and  the  truth — within  the  proper  ralea  of 
evidence,  of  course — before  the  coart 

Mr.  WILLIAMS.  If  I  may  be  allowed  to 
state,  I  do  not  of  course,  object,  under  the 
decision  made  by  the  Senate,  to  a  full  aiunrer 
to  the  question  propeunded  by  the  Senates 
from  Maryland :  but  toy  el)ieotiea  is  made 
npon  the  groaad  that  th«  Senate  has  reseat- 
edly  decided  that  the  conversations  of  the 
President  were  not  admissible  in  evidence, 
and  the  witness  haviag  answered  the  qaeation 
of  the  Senator  from  Maryland,  it  ia  not  een>- 
petent  for  the  counsel  for  the  President  to  pro- 
ceed to  examine  him  upon  that  point,  beenase 
itia  contautf  to  the  Heciaion  aliwiiVir^nilidei 


The  CHIEF  JUSTICE.  TheSecmtarywUl 
again  read  both  the  questions,  so  that  the 
Sienate  may  uaderstand  precisely  what  is 
before  it 

The  SsoRBZABY.  The  first  question  wa  aa 
follows : 

Wb«n  tho  Preiidont  toadorod  to  yea  the  eflts  of 
Secrotarr  of  War  ad  inttrim  on  the  27tb  of  JaauarT. 
IM8,  and  on  thoSlatofthosame month  and  year,  did 
ho,  St  the  vary  tima  of  makini  auch  tandor.  stato  to 
you  what  Ui  purpoM  i>  so  doiac  wast 

The  witness  havii^  answered  "yes,"  the 
next  question  was : 

State  what  ha  said  bis  purpose  wea. 

The  question  now  is : 

Hava  yoa  anaweraak  as  to  both  eeaoriens  t 

Mr.  JOHNSON.    That  is  not  my  question. 

Mr.  STANBERY.  That  is  mine ;  and  I 
want  to  say  one  word  as  to  that  Notwith- 
standing the  boaorable  Senator  from  Maryland 
haa  put  this  qwestion,  be  has  put  it  about  onr 
client  and  onr  case.  They  belong  to  os.  He 
has  pot  it  so  that  a  new  door  is  opened  that  was 
closed  to  us  befiare,  and  the  ooart  has  gone  into 
that  new  evidence  that  was  a  sealed  book  to  os, 
aboat  which  we  could  nmther  examine  nor 
efoss^esamine.  That  wbieh  was  closed  to  os 
by  the  decision  of  Ae  eonrt  on  Satarday  is  now 
sneoed  by  the  question  of  the  Senator  to-day. 
Now,  I  anderstnnd  the  doctrine  eontetided  (or 
to  be  that  we  must  take  that  answer,  Ibt 
better  or  worse,  to  a  question  we  did  not  pnt. 
Now,  Senators,  if  in  that  answer  the  matter 
had  been  eondemnatoiy  of  the  Prewdent ;  if 
the  Senator  had  got  as  an  answer  that  the 
Preadent  told  the  witness  expressly  that  he 
intended  to  violate  any  law ;  that  he  was  acting 
in  bad  iaitfa ;  that  he  meant  to  use  force,  I  am 
told  the  doctrine  here  now  is,  "  inasmuch  as 
it  was  brought  ont  by  a  Senator,  not  by  yoor- 
ariree,  although  it  i^firtnl  teetimoay  to  yonr 
client,  yon  cannot  erowexamiae  him  one  wood 
abont  it"  It  is  not  testhnony  of  oar  asking. 
Snppote'it  had  been  brought  out  by  the  Man- 
agers, could  we  not  cross-examine.  Snppose 
it  is  broaght  ont  by  a  Senator,  does  that  make 
it  any  more  saered  against  the  pufeuft  of  truth 
and  the  sacred  right  of  cross-examination  T 
Does  the  doettioe  of  eetc^pel  co«M  here,  that 
wherever  any  ooestien  is  answered  upon  the 
interrogatory  of  a  Senator  yon  most  take  that 
answer,  without  any  opportunity  to  contradict 
the  witness  or  to  cross-examine  the  witness ; 
that  that  samred  rigfat  cannot  be  exercised  '• 
that  we  are  estopped  not  by  our  own  act,  not 
by  testimony  we  have  called  out,  bat  we  are 
ostt^ped  by  the  act  of  another,  atad  shut  oat 
ftom  the  pursuit  of  trath,  because  a  Senator 
has  put  the  question  and  the  answer  to  that 

auestion  is  condemnatory  of  onr  client  ?  I  say 
le  moment  that  door  is  opened  and  new  testi- 
mony introdaeed  in  the  canae  we  have  a  right 
to  cross-examine  (he  witness ;  a  right  to  ex- 
plain it  if  we  ean,  to  contradict  it  if  we  can, 
to  impeaeh  the  very  witness  who  testiies  to  it 
if  we  can.  Evn7  weapon  that  a  defendant 
has  in  pnrsnit  «t  tmth  as  to  teslinony  against 
him  is  pot  into  onr  hands  the  moment  snch  a 
qnestionispatand  snob  aenestion  is  answered. 
Mr.  Manager  BINGHAM.  Mr.  President, 
I  think  Seaatora  cannot  &ii  to  bare  observed 
the  saest  extraordtnarr  remarks  that  have  JBst 
fallen  from  the  Up*  of  the  honorable  counsel 
for  the  Presidtmt  It  is  perfectly  apparent  to 
intelligent  men.  whether  on  the  floor  of  the 
Sonato  or  in  tiiMe  galleries,  tiMt  they  have 
attempted,  tfarangh  this  witaeas,  to  obtain  tbe 
mere  naked  declaration  of  the  aeoased  to  rebnt 
the  1^^  preamnption  of  his  gailt  arising  ftom 
his  having  dene  an  nalawful  act. 

I  am  not  sarprisad  at  tbe  feeling  with  whiek 
the  honorride  gentlemaa  has  just  discussed 
this  qnestion.  If  I  boaxd  aright  the  testimony 
which  foil  from  the  lips  of  the  witness,  the 
Lteatenant  OeaanO,  it  was  testimony  that  at- 
teily  diaqgpoiated  aad  conibaoded  tbe  coun- 
sel for  the  aocaaed.  What  was  it?  Nothing 
was  said,  said  tbe  witness,  ia  theltrst  ooater- 
sation  i^ont  an  appeal  to  the  oonrta,  and 
finally  thia  waa  said,  that  it  was  impossible  to 
make  np  a  ease  by  which  to  sfpeal  to  the 
It  co«i«k   Thsai  isflM  stJims  «<  tba  ftssiisat, 
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•tMidfng  3tt  that  fotm,  »*  not  aatisfiietory  to 
th«  cduMel.  Tb«y  are  bronght  ont,  to  be  8at«, 
•pon  tb«  qa«stion  of  tb«  h«iierable  gentleman 
from  Maryland ;  bat  they  are  not  satisfaottrry 
to  tba  ceonael  \.  and  bow  he  teiis  the  SenAte 
that  he  has  the  right  to  cross-examine.  To 
cross-examine  whom,  girt  To  cross-examine 
his  own  witness.  To  cross-examine  him  for 
what  parpose?  "In  search  of  Um  troth  I" 
Well,  he  is  (a  pufMit  of  the  trath  nader  diffi- 
oaUies.  The  wkoeee  has  already  sworn  to 
matter  of  fact  that  shows  the  itaked,  bald  hi- 
sity  of  the  defeaae  mterposed  h«re  by  tbe  Pres- 
ident in  his  answer,  that  his  only  parpose  in 
violating  tfa«  law  Was  to  t*«t  the  validity  ef 
tbe  kkw  in  the  eoart*.  Why  did  not  he  test 
the  validity  of  Uie  law  in  the  ooartsT  It  will 
Dot  do  to  say  to  the  8eBate  of  the  United  State* 
that  he  baa  a«Xs«itated  for  it  in  telling  this  wit- 
nesa  that  the  oaseeould  net  be  nade  np.  The 
laarned  oouaselwho  haa  jast  taken  his  seat  is 
t9«  fiuaitiar  with  the  law  of  thie  eounUtyt  too 
UMUiliar  wiUi  the  absolate  a4h><iief^^n  of  this 
very  case  in  t)w  Sapreme  Conrt,  to  veatora  to 
iadorM  for  a  moaient  (Ms  ntteranee  of  hi*  cU- 
eot  made  to  tbe  Lieutaoant  General  that  it  was 
Huraaeibia  t«  make  op  a  nasa. 

I  staad  here  and  aaaert  what  the  laanied 
aounaal  kaows  mgkfrwell,  that  lii  tfaat  was  need- 
iai  ta  laake  a^  a  case  was  fortba  Praaideatof 
the  United  Stales  to  do  jost  what  ha  did  do  in 
the  fiiat  ittstanoe^  to  issue  an  order  direotiog 
Mr,  StaotOBlio  sarrender  the  offloe  of  Secretary 
tat  the  Paparteoaat  of  War  to-  "LoKaEo 
Theaiae)  whan  he  had  that  day  appointed 
Seoretacy  «f  War  ad  mteriM,"  and  to  ear- 
iMwder  ail  the  reooada  of  the  office  to  hin,  to 
wrrander  theproperty  of  theoffice  to  hiai,  and 
itpaa  the  mfiisal  ot'the  SeeretMy  of  Warto  obe^ 
his  comaHMMl  throi^  bis  Attorney  Qeoerai, 
!Vho  a»v  appcMM  as  hie  attorney  in  the  trial 
and  defeaae  of  this  oaae,  to  sue  oat  a  wrk  of 
qm  vHirraMtOi  _  That  is  tbe  law  Trhich  wa  un* 
dertakato.aay  ia  settled  in  thiae:iae«  notwith* 
ataading  bit  stateaieiit  to  the  witaaea  wbon 
jthay  have  aallad  hen.  Jt  is  settled  in  the  case 
of  Wallaoe  m.  Aadefsouy  as  tbe  Senata  wiU 
raaolleot,  reported  in  6  Wheaton,  page  2&L 
Tbe  opinian  of  the  coart,  fnmi  which  no  dissent 
was  expresasd  by  an^  nteathor  of  the  bench, 
was  delivered  by  Chief  Jaatica  Marshall,  and 
I  wilt  read  the  opituea  » 

"Mr.  Chief  JIutiM  Manjiail  d<£rai««l  th*  opMoa 
of  too  court,  that  a  writ  otgao  narramlo  oould  not  b* 
mtiatslned  cxeept  at  the  instance  of  the  Qorern- 
mant :  and  as  this  writ  waa  itraed  by  a  private  indi- 
VHlail,  withtfBt  the  aothnrity  of  the  Qovenimeati,  it 
oottld  not  be  nutaiaeiL  wfaatever  uifhtbe  tke  risbt 
of  tbe  prosecutor  or  of  the  person  claimios  to  excr* 
•iae  th*  oMee  ia  oaeetioa.  The  information  anat; 
tbertfon,  be  ■»=— ' — -■  " 


That  potrai  waa  not  employed  by  tba  Bk- 
aaative  throagh  the  Attorney  OaaeraL  Let 
him  answer  ia  some  other  way  thaa  by  these 
deekaatioDS)  soo^  to  be  reached  throagh  a 
eresiv  awaatination  of  their  own  witaass,  why 
he  did  Bot  ffl^ow  ap  ham  iHcgal  order  for  tba 
removal  «f  Staaeoa  aad  for  tin  appointaMDt 
»f  Lereoao  Thoaaas  aa  aecaetary  of  W«r  ad 
ilUmm  by  iU^iOiy  aaing  oat  his  writ  of  quf 
ifiorfOtUo  and  tryidg  the  qaesttpn  ia  tha  coarts. 

BatrgeatWaian  Benatots,  theae  iaaomMUng 
■wre  thaathetw^hia  cass  aad i dancto sMialv 
ta  refer  toiliaiMMing^thattbe'tiiieatioil  which 
the  gaatUaieaxaaae  here  ia  argaauM  Aow  is,  in 
sobstanee  and  in  fact,  whether,  hanriqf  violated 
the  CoMtitiiiMB  a*d  kwt  of  th«  United  States, 
in  tba  aMoaer  wkmm  by-tha  teetinaMiy  kere, 
beyeed  oaaatMiir  thegr  aaaaot  at  last  atrip  the 
9««ti*  of  the  power  which  they  nitaiaed  to 
themselves  by  iapraahasmt  ta  hold  sooh 
paiafa0t»sB  to  aanmr  be£Mra  the  Seoate  'of 
tbaUaitedSCateaytatha  ecdasMnaaif  tke  in' 
tesposHioii  of'  every  other  tribanai  of  jostioei 
apoi)  God'a  faeftstael.  What  baa  this  tpieation 
to  d«.«ith  th*  &aal  deaisioa  of  th«  caaa  bafosd 
tba  Senate?  I  aerify  ooa  SafarenuOoartaal 
to-day  in  jndgaMot  upon  thia  qoastioa  it  baa 
no  paver  a«a  aaa  hawa  neae  ovar  tUa  Self 
ate.  The  qaaatioa  haloiwa  to  the  Senate,  is 
the  Uagaaga  of  tke  OaMbtatioB,  exchisivviai. 
Tke  worda  ace  tkat  "the  Senate  shall  hma 
*k»  «U  pQmtt  >»  tsyatt  iaspaa«h»Btite.*»i  ■  ■'■ 


The  soto  t>t^  o»ly  powrar  to  tty  impeaChmeAts 
indttdea  tke  power  to  try  and  deterraiite  e^rf 
qaeetion  of  law  and  fitet  arising  in  A  caae  of  im- 
peaebmeOt.  Itieinvain^attnedeeisiohofthe 
Sapreme  Coert  or  of  tbe  circuit  conrt  or  of  the 
district  coart  or  of  any  conrt  ontside  of  Ms  ie 
invoked  ibrthe  deeirioa  of  anv  qnestioB  arising 
in  this  trial  between  tke  people  and  their  gniky 
President.  We  proteet,  then,  a|ain8t  a  speech 
that  bas  been  made  here  in  this  matter.  We 
protest,  aleo,  f^^ainst  the  attempt  here  to  cross- 
estamine  their  own  witness  ana  get  rid  of  the 
matter  already  stated  so  tnithftiliy  and  so  fairly 
by  tbe  wittiess,  which  clearly  makes  against 
their  client  and  strips  him  of  every  fi^tther, 
and  leaves  him  naked  fsr  the  avenging  hnnd  of 
justice  to  reach  him  without  let  or  hinderance. 

Mr.  EVART8.  Mr.  Chief  Jnstice  and  Sen- 
ators, I  shall  enter  into  no  discussions  irrele' 
vsnt  to  this  matter ;  but  we  cannot  consent  to 
have  matters  so  misrepresented.  My  learned 
associate,  arming  npon  a  hypothetical  Case  as 
to  the  ii^ustice  of  the  rule  sought  to  be  laid 
down  When  it  should  happen  that  the  evidence 
was  iajnrioas  to  a  party,  chat  he  should  be  re- 
stricted from  cross-examination  undertook,  hv 
way  of  argument,  to  influence  the  opinion  of 
the  Senate.  It  bad  not  the  remotest  applica- 
tion, and,  ae  must  hare  been  apparent  to  ereiy 
intelligent  observer,  was  not  connected  in  the 
least  with  the  aetoal  evidence  given.  The  evi- 
dence given,  if  it  is  agreeable  to  the  Managers, 
is  extremely  satisfhctory  to  us  presenting  the 
very  point  of  the  inquiry  of  the  Lieutenant 
General  to  tbe  President  why  the  lawyers  could 
not  make  np  a  case  wtthont  bringing  in  an  ad 
MerkH  ap{x>ietment.  The  answer  of  the  Presi- 
dent was  that  it  could  not  be  done,  bat  when  on 
tkeeffieet  of  tiaadMervin  appointment  the  mat- 
ter was  brought  up,  the  case  would  not  stand 
half  an  honr,  agreeing  with  Mr.  Manager  But- 
LBRin  his  hypotheticsrf  case  in  the  note  that  he 
wrote  for  the  President  to  send  to  tJie  Senate : 
"  I  felt  myself  constrained  to  make  this  re- 
movtri  lest  Mr.  Stanton  should  answer  the 
infbrmation  in  the  nature  of  a  qao  vjarranto, 
which  I  intend  the  Attorney  General  shall  file 
at  an  eariy  day,  by  saying  that  he  holds  the 
office  of  Secretary  of  War  by  the  appointment 
and  anthoritv  of  Mr.  Idaeoln  which  uas  never 
been  revoked." 

Mr.  Manager  BINGHAM.  Mr.  President, 
I  desire,  in  response  to  the  gentleman's  re* 
marks,  very  briefly  to  state  to  the  Senate  that 
instead  of  bettering  his  client's  c&se  he  has 
made  it  worse  by  Ins  attempt  to  explain  this 
declaration  of  the  President  to  the  witness 
that  it  was  impossibleto  makeup  a  case  without 
an  odiiUefiM  appointment.  I  agree  end  stated 
myself  in  the  remarka  which  I  made  before, 
thsA  it  -wu  necessarv  that  he  should  issue  his 
order  of  removal  as  ne  did  issne  it,  and  that  it 
was  neeessary  he  should  issue  his  order  of 
appointment  to  I^orenzo  Thomas  or  somebody 
else  as  Secretary  of  War  ad  interim,  as  be  did 
iflsoe  it )  bnt  now  how  does  the  case  stand  T 
Had  he  not  made  an  ad  inierim  appointment 
six  months  before  this  conversation  with  the 
Lientenaot  General  f  Had  be  not  made  an  ad 
<tt<eWmappo4ntaientin  August,  1887,  of  Gene- 
ral Grant  7"  Ak  I  says  the  gentleman,  he  only 
saspended  Mr.  Stanton  then  underthe  tenure'' 
of-eflSee  act.'  and  therefore  the  question  eould 
not  very  well  be  raieed.  I  have  no  doubt  that 
will  ho  the  answer  of  the  cdnnsel ;  it  is  all  the 
aaewer  tbev  can  makCT  but  gentlemen  Sena* 
tors,  how  dfoea  such  an  answer  stand  with  the 
corrnpt  sMswer  pot  is  here  by  the  President 
tHat  he  did  not  make  tkat  snspensicrn  under  the 
tonure-of-offiee  act  bM  nnder  the  Constitution 
ef  the  United  States,  and  by  virtue  of  the  pow' 
era  vested  in  him  by  that  OonstitntieaT  He 
o*«n«t  pli^  "ftst  and  loose"  intMs-wayin 
tke  preseaee'Of  tke  Senate  and  the  people  of 
this  eenMry. 

Why  did  he  not  issae  out'  W«  #rit  of  att6 
imrfwtfo  in  Angnet  when  he  had  his  appointi' 
BMM  of  Seoretat^  ad  iTilerim,  castfo^  your 
statute  aeMe,  going -into  courts,  forestalling  the 
pMrer  of  the  people  to  try  him  by  impeaeh- 
)  mea»*w-  ttria  fiokKteh  ef  law,'fot  thfeKdlaw* 


fcl  act,  ♦hi«*  fcy  Vbf  law  of  every  country 
where  the  common  laW  obtains,  carries  the 
crtnjiinal  intent  with  it  on  its  fiu;e,  and  Which 
he  cannot  talk  from  Hie  record  by  anv  &lse 
statement,  nor  swear  firom  the  record  in  any 
shape  or  Kinn  by  any  arere  declarations  of  hia 
own. 

One  Word  mote,  and  I  have  done  Witk  ttiis 
matter.  They  got  in  evidence  of  what  he  toM 
Thomas,  and  now  they  want  to  contradict  that 
evidence.  After  the  refhsal  of  the  office  to 
Mm  by  Stanton,  after  Stanton  refhsed  to  obey 
Thomas's  orders,  after  ho  had  ordered  Thomas 
to  go  to  his-own  place,  and  Thotnas  refused  to 
obey  hia  orders  and  declared  himself  Secretary 
and  his  pnipoae  to  control  tke  offiOe,  to  take 
poaaeaaioB  <»  tiM  records,  and  seise  upon  its 
mails,  yon  have  had  offered  here  by  this  defense 
the  daeUrationa  of  the  accused  to  Thomas  when 
he  went  back  and  reported  to  him  this  refinal 
"Goon,  talia  possession  of  the  office;"  not 
"laaafloing'tomiealtotheeoarte,"  not"Go 
to  the  Attorney  General  for  a  writ  of  qtm  mar^ 
nuftof  there  waa  no  intimation  of  that  sort 
tiien ;  but  that  declaration  of  the  accused  to 
Lorenao  Tkooaa  oa  the  night  of  tbe  21st  of 
SVbmary  after  he  had  eommitted  this  erinia 
agaiast  the  laws  and  Ooaatitatloa  «t  bis  eonn- 
try  is  to  be  t^  rid  of  here  to-day  by  his  dec' 
laratioB  at  Miodter  time,  that  they  are  seekinf 
sAer  now,  to  Aie  UeatomtUt  €leneral. 

Wa  are  not;  tfyimtha  Presidedt  here  for 
having  ofered  tke  Lieutenant  General  an  ap^ 
pointment  of  Seeretary  adimtgritit,  or  an  abso- 
lute appointm«B*  oithei^  We  are  trying  tha 
Prosieent  here  for  issuine  an  order,  in  violation 
of  law,  far  tiie  removiJ  of  Mr.  mantOB  an4 
aaother  lettar  of  aathoritv,  in  vMatien  of  tlM 
law,  diraoting  Loreaio  Thoteas  to  ttlke  poa> 
session  of  the  War  Department,  its  reeordaj 
and  its  properM^  and  to  discha(|te  the  fanc- 
tions  of  tke  office  of  Secretaty  of  War  ad 
inierim,  in  utter  contempt  of  the  Constittttimi) 
of  his  own  oath  of  office,  eftheatatotes  of  the 
United  States^  aari-of  (m  aoiamn  deoision  of 
tka  Senate.  Aad  theeo  ^ntleraen  coma  hors 
to  get  rid  of  thia  matter  ttt  this  way  by  crosa- 
examining,  tonse  their  own  word,  their  own  wit- 
nets,  because,  after  fonling  to  get  anvtVing  from 
kim  tbemsetves,  and  the  Senate  naving  suc- 
ceeded in  getting  words  from  him  that  do  not 
suit  iMr  purposej  they  seek  to  get  rid  of  the 
whole  ntatter  by  a  fntther  examination* 

Mr.  DAVIS.  Mr.  Chief  Jnstice,  I  ask  fbr 
information  if  the  question  ■propounded  by  the 
honorable  Senator  firom  Maryland  has  been 
fMly  anewerfedf 

TheGHIBPJtraTIOB.  The  Senator  from 
Kentndty  wIR  redttce  his"  question  to  writing. 

Mr.  DAVIS.    I  do  not  propose 

The  CHIEF  JUSTICE.  The  rule  reqnirea 
tiial  tk»  otNAtion  shall  be  reduced'  tcTwriting. 

Mr.  DAVIS.  I  do  not  propound  any  ques- 
tion to  the  witness  at  all.  I  merely  make  the 
suggestion  to  the  Chief  Justice  whether  the 
ane^oU,  as  drafVed  by  the  honorable  Senator 
ttom  Maryhmd,  hhrbeen  flifly  answered  by  the 
witness  lof  d«t? 

The  CHIEF  JtfSTPCE.  ft  ig  impossibly 
t&t  the  Ohief  Justice  to  r^piy  to'that  qneatioif. 
Tke  witness  only  can  reply. 

The  'WlntitBss.    Where  is  my  answer?         ' 

Mr.  'HTUMBUMj.  I  a^  is  ther^  not  A 
question  pending? 

Mr.  DAVIS.  I  ask'thi^  the  ^uesfidn  ba 
read.       ,    . 

The'  CHIBF  JUSTICE.  The  Chief  Jos- 
Wee  win  explaiti  the  portion  of  the  matter  to 
the  Senate.  Tbe  Senator  from  Maryland  de- 
sired that  the  foTlowing  question  should  be' pat 
to  the' witness,  (General  Sherman :)  "When 
the  President  tendered  to  you  theomceof  Sec- 
retary of  War  ad  interim  on  the  27th  of  Janu- 
ary, 1868,  and  on  the  Slst  of  the  same  mont)L 
and  year,  did  he,  at  the  very  time  of  makibs 
sdch  tender,  state  to  yon  what  his  parpose  i4 
so  doing  was?"  To  that  question  Hie  witnpaa 
repfied,  "he  di^'  or  "ves."  That  ausweic 
having  been 'given,  the  Senator  from  Miuy' 
land  propounded  tiiC  further  (question,  '.'TflQ 
wttness^  tittring  answered'  yes;'  wftf  kV"rtkC6 
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i4M»t  ha  ■oid.liM  i^urpitae  wM}"  TiMwitnMW 
having  made  an  answer  to  that  question  either 
pwrtuU  or  fiill,  the  Chief  JnUioe  u  tta»ble  to 
decide  which,  ihe  couaeel  for  the  President 
pcapose  thi*  qoestioo :  "Hmt*  yo*  aeMrered 
M  to  both  oeeMioas?"  Tbiit  ia  the  mbm 
q«e*ttoB  which  the  SeiMttor  firom  Kentuchv 
now  proposes  to  the  Chief  Joetice,  Mid  which 
he  ie  omUe  t*  Answer.  The  SeMtter  firom 
Oregon  [Ur.  Wu,uuit8]  object*  to  the  ^uee- 
ti«o  propoaed  by  theeouneel  for  the  President 
opon  the  cro«nd  liMtttienetal  8henMui  haviei; 
been  recalled  at  the  iastaaee  of  a  Senator,  and 
having;  beea  examined  by  him,  he  eanaot  be 
esAiBHied  by  cooaael  for  the  Preeident.  The 
Chief  Joetioe  titiults  Utat  that  is  a  natter  en- 
tirely within  the  discretion  of  the  Senate,  bat 
that  it  ie  woai,  under  such  ctreunstances,  to 
sllow  counsel  to  proceed  with  their  iaqairiw 
ntatiaii  to  the  same  sabiect-oiatter. 

Mr.  WILLIAMS.  Mr.  President,  I  with- 
draw my  objeoUoB  to  this  ^Mstica.  Whe»  the 
<)iiaation  was  orally  pat  1  understood  it  t»  he 
another  and  differeat  queatioa.  I  am  willing 
a  foil  answer  shall  be  given  to  the  question 
propouuded  by  the  Senator  Scwa  Maryland,  but 

'iject  to  new  qnestions. 

The  CHiBF  JUSTICE.  The Seomtwy  will 
read  the  question,  and  the  witoeae  will  aaewer. 

The  SaoKBKiaT.  Tha  question  is,  '^'  have  you 
answered  as  to  both  occasions?" 

The  Wimaaa.  I  sho«dd  like  to  im»  my 
answer  as  fat  as  it  had  gone. 

Mr.  JOUNSON.  I  move  that  tha  repMle* 
aead  the  aeswer. 

The  CUIEF  JUSTICE.  That  will  be  4om. 

Mr.  J.  J.  Mvana,  one  of  the  r^torteta  ft>r 

the  Globe,  read  the  previous  answer  of  the 

witness  from  tha  sbort-hand  notes,  as  fi>l' 

lows: 

"  I  intaded  to  be  very  pndsa  aad  vary  ihaTt;  hot 
it  appeared  to  me  neocMary  to  state  wbat  I  basnn  to 
•tato,  tbat  the  Prcaident  told  mo  that  the  relationr 
betweea  himself  and  Mr.  Stunton,  and  between  Mr. 
Stanton  and  the  otbor  uiambora  of  tbe  CabiBat,wefa 
■ttch  that  bo  oQuld  not  jUMUte  tbe  offiae  wbicb  ho 
micd  as  President  of  tbeUnUeaStatoa  without  mak- 
fng  proriaion  aif  tnfm'n  for  that  office ;  tbat  he  had 
the  right  under  the  law;  he  claimed  to  hare  tbe 
risht;  and  his  purpoae  was  to  bavo  tbe  office  admin- 
Dtered  in  the  intereet  of  the  Army  and  of  the  coun- 
try ;  and  be  offered  me  tbe  office  In  that  view.  He 
did  not  atata  to  m«  than  tbat  his  paipaaa  waata  brine 
it  to  the  eoiirta  diraotly  t  bat  for  the  vfrpoae  of  liav- 
ior  the  office  administered  properly  in  tbe  interest 
ef  the  Army  and  of  the  whole  country. 

"Mr.  Stakbkkt.  On  both  oooasiont,  dkaaral,  or 
tha  olbar  oooaaion  ? 

The  Witness.  I  asked  him  why  lawyers  oonld 
net  make  a  ease;  tbat  I  did  not  wish  to  be  bronght 
a«  an  officer  of  the  Army  into  any  coatroveny." 

"  Mr.  CoaKuso,  Wilt  yon  not  repeat  that  laat 
fDswar,  Oenerol  ?" 

"TheWrrKESS.  I  asked  him  why  lawyers  could 
n«t  nMke  a  oaaa.  and  not  hrin«  asa,  or  an  oAeac,  tnta 
tha  aoBtroveniy  ?  Uii  aaawar  wu.  tbat  it  waa  lanad 
tmponible,  or  a  ease  oonld  not  bo  made  up;  'but,' 
•aid  be.  'if  we  ean  bring  the  eaae  to  the  conria,  it 
would  not  stand  half  an  honn.'  I  tUakthatiaaU 
that  ha  stated  to  ma  then." 

Mr.  D£A££.  Nov  aead  the  pendwg'qnea- 
tion. 

The^ouriAT.  The  question  is:  "Have 
yon  answered  as  to  bo^  occasions." 

Tbe  WiTHBSs.  The  qnestiaa  fint  asked  im 
•eemed  to  restsict  ma  so  otose  to  the  parpens 
that  I  endeavered  to  coofina  mys^  to  that 
point  alone.  On  the  first  day  ot  the  irat  intW' 
view  in  which  tbe  President  eflerad  me  the 
•ppointeseo*  ad  infci  tt»  he  eonfiaed  himialf 
to  rery  genetal  terms,  and  I  |ave  him  ■•  deft- 
Bita  MMwer.  The  second  nrte(«iaw«  wddeh 
was  on  the  afternoon  of  the  aOtll,  not  Uie  ftlst, 
was  tha  interaiev  daring  which  ha  made  tha 
Bointa  which  I  have  teetified  to.  In  spealdog 
ha  MfciTed  to  the  aoBStitatianality  of  the  biU 
kaom  aa  the  civil  teanM-of-offioa  bill,  I  think, 
or  the  tenoieof  oivil-offioe  bill;  and  it  waa  the 
coaatitotitmnlify  of  that  bUl  which  he  seemed 
daairaaa  of  hatving  taatad,  and  which,  he  saad, 
if  it  conld  b«  bronsht  bafera  the  aapreme 
Court  properly,  woald  net  stand  half  an  honr. 
We  also  spakis  ctf  fovoe.  L  first  statod  that 
if  Mr.  Stanton  would  simply  retire,  although 
it  wraa  againat  my  intereet,  against  my  desire, 
stfiMBat  mv  personal  wiahea,  and  against  my 
nffiohal  wiaheB,  I  miriit  bawilUnc  to  undertake 
to  admiDtater  the  office  ad  infertM. .  XlM»iw 


stipposed  that  the  paint  was  yiddedt  nnd  I 
maoe  this  poiut,  "Suppose  Mr.  Stanton  do  not 
yield?"  ^e  answered,  "Ohl  he  will  make 
no  objection  {  you  preseat  the  order,  and  be 
will  retire. ' '  I  expressed  my  doubt  and  he  re- 
marked, "  I  know  him  better  than  von  do  ;  lie 
is  eowardly."_  I  then  bagged  to  be  excused 
from  giving  him  an  answer  to  give  the  Buhjeot 
mote  refleotioB,  and  I  ga've  faim  my  final  an- 
swer in  writing.  I  think  that  letter,  if  you 
insist  upoa  knoaring  my  views,  should  come 
into  evidence,  and  not  parol  testimony  taken 
up;  but  my  reeeons  for  deotining  the  office 
were  mostly  personal  in  their  nature. 

Mr.  JOUNSOjH.  Mr.  Ofaiaf  Justice,  with 
the  permisaiou  of  the  Senate  I  desire  to  correct 
a  mistake  of  iaot.  I  thought  Oeneral  Sher- 
man said  the  Slsln  but  it  is  the  3t)th  of  Jano- 
ary,  aud  therefore  1  desire  to  have  that  oorreo- 
tion  made  in  my  written  question. 

Tbe  CHIEF  J  USTICE.  If  there  be  ao  ob- 
jection  that  eorrectiou  will  be  made.  The  30th 
will  be  substituted  for  the  Slat  ia  the  record  of 
the  qoestioB  of  the  Senator  from  Maryland. 

Mr.  UENBEllSON.  I  desire  to  ask  the 
witueas  a  queatioa  which  I  send  to  the  Chair  in 
writing. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  questiioB  of  the  Senator  firom  MissourL 

The  Secretary  read  as  follows : 

Did  the  President.  «■  aithar  of  tka  eoaastona  al- 
luded to,  ojcprcss  to  you  a  fixed  resotntton  ordeterm- 
Ination  to  remove  Stanton  from  his  office  T 

The  WiTKESS.  If  by  removal  is  meant  a  re- 
moval by  force,  he  never  conveyed  to  my  mind 
such  an  impression ;  but  he  did  most  unmis- 
takably sav  that  he  could  have  no  more  inter- 
course with  him  in  the  relation  of  President 
and  Secretary  of  War. 

Mr.  HOWARD.  I  wish  to  pnt  a  question 
to  the  witness.     I  send  it  to  the  Chair. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator 
from  Michigan. 

The  Secretary  read  as  follows  t 

Vou  say  the  Preaidaatapoka.oXforoa.  What  did 
ho  say  about  force  ? 

Tha  WiT^iEss.  I  inquired,  "Suppose  Ur. 
Stanton  do  not  yield,  what  then  shall  be 
done?"  "  Oh,"  said  he,  "  there  is  no  neces- 
sity of  considering  tliat  question;  upon  tbe 
presentation  of  an  order  ne  will  simply  go 
away,"  or  "retire." 

Mr.  HOWARD.  Is  that  afullanswer  to  the 
question  ? 

The  WiiKESs.    I  think  it  is,  air. 

Mr.  HENDERSON.  Mr.  President,  I  de- 
sire to  aubmU  another  question.  I  seutl  it  to 
the  desk. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator 
Crom  Missouri. 

The  Secretary  read  as  follows : 

Did  yon  riva  any  ovinioa  ar  adviea  to  the  Fresi- 

^  dent  on  eubor  of  tliose  occasions  In  regard  to  the 

'  legality  or  propriebr  of  an  <nl  interim  appointiaeatt 

and  if  ao.  what  advice  did  yon  giva,  or  what  opiaian 

did  you  ai^asa  to  him  } 

Mr.  Manager  BINGHAM.  Mr.  Pteudaal^ 
we  must  object  to  that. 

Mr.  Manager  BUTLER.  It  has  been  over- 
ruled onoe  to-day.  I  suppose  tha  Senate  means 
to  jwlbere  to  aoiae  rale. 

The  CHIEF  JUSTICE.  Do  the  hoaoiabla 
Managers  object  to  the  quesUon  being  an- 
waered? 

Mr.  Manager  BINQHAM  and  Mr.  Maaagar 
BUTLER.    We  do. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  pnt  the  question  to  the  Senate  witetherthe 
qneatioB  proposed  by  the  Senator  from  Mis- 
souri is  admissible  and  should  be  pnt  to  the 
witness. 

The  question  being  put,  waa  determined  in 
the  ne«Uive. 

ao  tha  queatioa  propoaoded  by  Ifri,  BoiPn- 
BON  was  decided  to  be  inadmissible. 

Mr.  STANBBRY.  If  ae  other  ^aestions 
are  sought  to  be  put  to  Ge»etal  Shecman,  I 
beiia*e  waare  through  with  him. 

Tha  CHIEF  JUSTICE.   Do  the  hooorabla 


Mr.  Manager  BUTLER.  I  did  not  know 
that  the  counsel  for  the  President  had  anything 
to  do  with  this  examination. 

Mx.  ST ANBERY.  I  have  said  we  are 
through.  We  do  not  propone  to  argue  that 
point.     

The  CHIEF  JUSTICEL  Gentlemen,  Gen- 
eral Sherman  desires  to  know  if  you  are  through 
with  him  on  both  sidea? 

Mr.  Manager  BINGHAM.  We  may  desire 
to  recall  the  Lteutenant  General  to-morrow. 

The  Witness.  I  have  a  summons  to  appear 
before  your  comiqittee  to-morrwr. 

Mr.  EVARTS.  We  mast  insist,  Mr,  Chief 
Justice,  that  the  cross-examination  must  ha 
fiuiahed  before  the  witness  is  allowed  to  leave 
the  stand. 

Mr.  Manager  BINGHAM.  We  do  not  pn>> 
pose  to  make  any  ctoas-examiuatioa  at  pres- 
ent 

Mr.  EVARTS.  No  cross-examination  ' '  at 
present ! "  We  insist  that  the  cross-examina- 
tion aaaat  he  naftda  now  if  it  is  to  be  made 
at  all. 

The  CHIEF  JUSTICE.  Undoubtedly  ikat 
ietlterato. 

Mr.  Manager  BINGHAM.  We  aabmit  that 
tko  gwnlcmen  Aemselves  on  SaSkarday  made 
an  appeal  for  leave  to  reeaU  tb»  witness ;  and 
for  myself,  and  aa  i  understood  it  to  be  for  my 
associate  Managers,  I  made  no  objection.  It 
is  for  the  Senate  to  determiua  whether  we 
shall  recall  him  to-morrow. 

Mr.  EVARTS.  We  have  nodaaiM  to  be 
striat  about  theaa  ruiae,  bat  w»  deaina  that 
they  shall  be  equally  strict  en  both  aides. 

Tha  CHIEF  JU8TICJ.  Undoubtedly  tha 
general  rule  is  tbat  if  the  Maoagen  deaire  to 
etosj  ex—ine  they  must  croaatexamina  be- 
fore diamiaaing  the  wilacsa;  bat  that  wiU  be  a 
question  for  the  Senate  when  General  Shernaan 
is  reealled. 

Mr.  Manager  BUTLER.  This  wituess  haa 
not  been  called  now  by  tha  eoamsal,  and  there- 
fore we  do  net  aroaa^iBaiirine  at  present  riiont 
the  matter  inquired  of  1^  the  court,  'fho 
court's  questions  are  sH  very  well;  we  can- 
not interfera  with  tlwaa  (  we  «>  nat  propose  to 
do  so.  We  will  take  oar  own  course  in  our 
own  way. 

Mr.  EVARTS.    Ve^  wall. 

Mr.  Manager  BUTLER.  And  let  you  know 
what  it  is  when  we  get  ready. 

R.  J'.  Meios  recaHed. 

By  Mr.  Stasbkry  : 

QueditM.  Have  you  the  docket  of  the 
supreme  court  of  the  District  with  you  now  ? 

Anmcer.  I  have. 

QuMtion.  Will  yon  read  the  docket  entries 
in  the  case  of  the  United  States  v».  Lorenzo 
Thomas?  . 

Mr.  Manager  BUTLER.  Is  that  evidence  7 
I  have  no  belief  that  the  docket  entry  of  a 
court,  until  the  reoord  is  made  up,  is  anything 
more  than  a  minute  from  whicn  tbe  record 
may  be  extended.  I  directed  that  the  record 
should  be  extended  in  this  oaae  for- the  use  of 
the  Senate. 

Mr.  STANBERT.  It  is  not  a  eaae  in  which 
any  record  waa  made,  aa  the  witness  has 
already  told  n« ;  bat  it  was  a  proceeding  be- 
fore a  jadze  at  chambers,  and  the  only  entry 
on  tbe  books  ia  the  entry  on  the  docket. 

Tbe  CHIEF  JUSTICE.  The  witness  will 
proceed,  unless  the  queation  be  objected  to. 

Mr.  Manager  BUTLER.     I  have  objected. 

Mr.  Manager  BINGHAM.  We  must  object 
to  the  enidence  as  incompetent. 

Tbe  CaUBIJUSTICk  The  ooansel  for 
Aa  Preaidaat  will  pleaae  state  ia  writing  what 
th^  propose  to  prove. 

The  offer  of  the  counsel  for  the  President 
mas  redaead  ia  wriliug  in  tha  fi>na  of  a  ^qes- 
Uon  to  tha  wkaaas,  aa  foUowst 

Mava  yon  got  the  dookot  entrlas  as  t«  the  dtapo- 
sidioB  of  the  ease  of  the  Unltad  States  at.  Lomdio 
Thomas,  and  if  so  will  you  produce  and  road  thcukt 

Tha  CHIEF  JUSTICE.  The  Chief  Justice 
t^lu  ttwt  this  ia  a  pact  of  the  same  tranaac* 
tion,  and  ia  competent  evid^^nti  bit.lt*  wiU 
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§Qt  the  question  to  the  Seoftte  if  anjf  Senator 
esires  it.  [After  a  pause.]  The  -witnes*  will 
answer  the  question. 

The  Witness.  The  examining  magistrate  or 
the  judge  took  the  recognizance  of  General 
Thomas  for  his  appearance  on  a  gnbseqnent 
day,  and  when  that  recognizance  was  taken  it 
was  put  qn  the  docket  of  the  court,  because 
there  might  be  a  tcire  facias  upon  it  on  one 
supposition',  and  there  might  be  an  indictment. 
Therefore  it  was  put  upon  the  docket  of  the 
court. 

Mr.  STANBBRT.  Read  the  docket  entries. 

The  WiTUBSS.    The  case  is  numbered  5711. 

"ThkUkited  Status  iw.  Lokenzo  Thouas: 

"Warrant  for  his  arrest  Issued  by  Hon.  Chief  Jns- 
tiee  Cartter.  on  the  oath  of  E.  M.  Stanton,  to  aaswer 
t)>e«kart«  of  hich  miadameanor.  in  that  be  dM  on- 
lawtolly  aooept  tbe  appointment  of  the  oince  of  Sec- 
retary of  War  ad  inttHm,  February  22, 1988. 

'  Warrant  serred  by  the  marshal  February  23. 


"Beooniianee  for  his  appearanoe  on  the  28th 
instant,  February  22, 1868. 

"Diseharced  by  Chief  Joatioe  Oartter,  on  th»  mo- 
tion of  tbe  defendant's  eouosel,  February  26, 1868^" 

Mr.STANBEBY.    That  is  all. 

The  CHIEF  JUSTICE.  Do  the  honorable 
Managers  «to«ii«  to  crosa-exaoMne  this  witness  7 

Mr.  MMiacer  BUTLER.  We  have  sothing 
to  aek  of  thia  witneas,  sir. 

Mr.  JOHNSON.  I  move  that  the  court 
adioum. 

Mr.  STEWART.  On  that  motion  I  call  for 
the  yeas  and  nays. 

The  CHIEF  JUSTICE.  Tbe  Senator  from 
Mwcyiaod  moves  that  the  Senafaa,  sitting  as  a 
court  of  impeachment,  adjourn  until  to-mor- 
row at  twelve  o'clock.  On  this  qoestioD  the 
yeas  and  nays  are  asked  for. 

The  yeas  and  saya  were  not  ordered,  one 
fifth  of  the  Senators  pcoseat  not  sa staining  the 
oaU. 

The  question  being  put  on  the  motion  to 
a«yoani,  there  were,  on  a  division — ayes  24, 
Boea  18;  and  the  Saoate,  sittinc  for  the  trial 
of  tbe  impeachment,  a^amaa  ttatil  to-mor- 
row at  twelve  o'dook. 


TuBsvAT,  Afrii  14,  leee. 

The  Chief  Justice  of  the  United  States  entered 
the  Senate  Chamber  at  twelve  o'clock  and  five 
minutes  p.  m.,  and  took  the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant-at-Arms, 
'    The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  appeared 
and  took  the  seals  assigned  thorn. 

The  counsel  for  the  respondent,  with  the  ex- 
ception of  Mr.  Stanbery,  also  appeared  and 
took  their  seats. 

The  presence  of  (he  House  of  Representa- 
tives was  next  announced,  add  the  members 
of  the  House,  as  in  Commitdbe  of  the  Whole, 
headed  by  Mr.  E.  B.  Washbitbne,  the  chairman 
of  that  committee,  and  accompanied  by  the 
Speaker  and  Clerk,  entered  the  Senate  Cham- 
ber, and  were  conducted  to  the  seats  provided 
foT  them. 

The  CHIEF  JUSTICB.  The  Secretary  will 
res'd  the  Journal. 

Mr.  STEWART.  I  move  that  the  reading 
of  the  Journal  be  dispensed  with. 

The  CHIEF  JUSTICE.  If  there  be  no 
objection  the  reading  of  the  Journal  will  be 
dispensed  with.  The  Chair  hears  no  objection. 

Mr.  SUMNER.  I  send  to  the  Chair  an  order. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order. 

The  Secretary  read  as  follows : 

Ordered,  In  answer  to  the  motionof  tbe  Manacen, 
that,  onder  the  role  limiltag  tbe  arthnent  to  two  on 
a  afate  aDlsMotharwiae  ordarad,  saoh  otlMrHaoaaan 
and  eounsel  as  choose  may  print  apd  file  arcumenta 
at  any  time  before  tbe  argument  oftheBlosinc  Man- 
afar. 

The  CHIEF  JUSTICE.  If  there  be  m 
objection  the  order  will  b«  coosidered  now. 

Mr.  C0NNE8S.    I  obJMt,  Mr.  Presideat 

TheCHIEF  JUSTICE.  Objection  is  mado. 
The  order  will  lie  over  for  one  day. 

Mr.  SUMNER.  I  beg  leave  most  respec^ 
fiilly  to  inqnire  under  what  rale  snch  aa  ocJAO- 
tion  «au  b«  Biad*. 


The  CHfEP  JUSTICE.  The  Chief  Jus- 
tice stated  on  Saturday  that  in  condacting  the 
business  of  the  court  he  applied,  as  far  as  they 
were  applicable,  the  general  rules  of  the  Sen- 
ate. This  has  been  done  upon  several  occa- 
sions, and  when  objection  hasbeen  made  orders 
have  been  laid  over  to  the  next  day  for  con- 
sidention. 

Mr.  SUMNER.  Of  course  it  is  not  for  me 
to  argue  the  question ;  but  I  beg  to  remind  die 
Chair  of  the  rule  under  which  this  order  is 
moved. 

The  CHIEF  JUSTICE.  It  will  lie  over. 
Gentlemen  of  counsel  for  the  President,  yon 
will  please  proceed  with  the  defense. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, it  is  our  misfortune  to  be  obliged  to  state 
to  the  court  that  since  the  adjournment  yester- 
day, and  not  coming  to  our  knowledge  until 
jnst  before  we  came  into  court  this  morning, 
our  associate,  Mr.  Stanbery,  is  prevented  by 
illness,  which  confines  him,  wholly  fh)m  attend- 
ing upon  the  court  to-day.  I  have  seen  him, 
and  have  learned  the  opinion  of  his  physician 
that  he  win  undoubtedly,  in  expectation,  be 
able  to  r<>snme  his  duty  within  forty-eight  hours, 
and  there  may  be  some  hope  that  he  will  be  able 
to  do  so  by  to-morrow.  In  the  suddenness  of 
thisknowledge  to  us,  and  in  the  actual  arrange- 
ment in  reference  to  the  proofs,  it  would  be 
very  difficult  for  us,  and  almost  impossible  with 
any  proper  attention  to  the  justice  of  the  case, 
to  proceed  to-day;  and  we  suppose  thatan  in- 
dnlgence,  at  least  for  the  day,  would  lessen  the 
chance  of  longer  procrastination.  The  gentle- 
men of  the  Senate  and  the  Chief  Justice  will 
be  so  good  as  to  bear  in  mind  that  much  of  the 
matter  to  be  produced  in  evidence  is  within 
the  personal  knowledge  of  oar  associate,  Mr. 
Stanbery,  and  not  within  ourown,  and  we  have 
to  say  that  the  conduct  of  the  proofs  has  been 
accorded  to  him. 

It  is,  of  course,  not  pleasant  for  us,  and  not 
pleasant  for  Mr.  Stanbery  especially,  that  such 
an  occasion  as  this  should  arise  for  the  intro- 
duction of  personal  considerations ;  but  in  our 
best  judgment  we  can  only  present  it  to  the 
°  court  in  the  aspect  that  I  have  named,  and  sub- 
mit it  to  their  discretion  whether  the  facility 
and  the  indulgence  that  may  be  needed  on  our 
part  should  be  limited  to  this  day  or  whether 
It  should  extend  over  the  two  da^rs  that  we 
suppose  would  assure  the  restoration  of  Mr. 
Stanbery  to  health.  I  saw  Mir.  Stanbery  last 
evening,  and,  although  he  had  been  a  little 
affeoted  by  a  cold  which  he  had  contracted,  I 
supposed  him  to  be,  as  he  supposed  hhnself  to 
be,  m  a  condition  of  health  that  would  permit 
him  to  go  on  as  usual ;  and  it  was  only  as  we 
were  preparing  to  come  to  court  this  morning 
that  he  himself  was  obliged  to  submit  to  the 
confinement  of  his  physician  and  to  iiiform  ns 
of  his  situation. 

Mr.  DRAKE.  Mr.  President,  I  would  ask 
a  question  of  the  counsel  for  the  defense.         < 

The  CHIEF  J  USTICB.  The  Secretary  will 
read  the  question  proposed  by  the  Senator  ttom 
Missouri. 

The  Secretary  read  the  qnestion,  as  follows: 

Cannot  the  day  bo  oeenpied  by  counsel  for  the  re- 
spondent is  (ivinc  in  deoamentaiy  evideoeeT 

Mr.  EVARTS.  It  cannot,  as  we  understand 
the  situation  of  the  proofs  and  our  duty  in  re- 
gard to  them. 

Mr.  HOWE.  Mr.  President,  I  move  that 
the  Senate,  sitting  as  a  court  of  impeachment, 
adjourn  until  to-morrow  at  twelve  o'clock. 

The  motion  was  agreed  to. 

The  CHIEF  JUSTICE.  The  Senate,  sittine 
as  a  court  of  impeachment,  stands  adjourned 
until  to-morrow  at  twelve  o  clock. 


Wedkesdat,  April  15,  1868. 

The  Chief  Justioe  of  the  United  Statea  took 
the  chair. 

The  nsual  prociamatioa  having  be«n  iMtde 
by  the  Sergeant-at-Arms, 

The  Managers  of  tbe  impeachment  on  tbe 
pMft  of  tbe  aoatm  of  Uepresentativa*  and  the 
coonael  te  th*  iM^mdant,  eMopl  Mr,  Sta*- 


b«ry,  appeared,  aad  took  tbe  seato  tM&tcMA 
,thera  respectively. 

The  members  of  the  House  of  Represent- 
atives, as  in  Committee  of  the  Whole,  pre- 
ceded by  Mr.  WASBBcmra,  chairman  of  that 
comisittee,  and  accompanied  by  the  Speaker 
and  Clerk,  apoeared  and  were  condneteatotfae 
seats  providea  for  them. 

Tbe  CHIEF  JUSTICE.  TheSeeretsrywiH 
rend  the  Jonmal  of  yesterday's  proceedings. 

The  Secretary  reed  tbe  Journal  of  yester- 
dsT's  proceedings  of  the  Senate  sitting  for 
the  trial  of  the  impeachment. 

The  CHIEF  JUSTICE.  The  first  businaae 
in  order  is  the  consideration  of  the  order  sub- 
mitted by  the  Senator  from  Massachnetts  [Mr. 
SiWKBi]  yesterday. 

Mr.  SUMNER.  I  shenM  like  to  have  H 
reported. 

The  CHIEF  JUSTICa  Tbe  Secretary  wiU 
read  the  order. 

The  Secretary  read  as  foNows: 

Ordered,  In  answer  to  the  motion  of  the  Manacen, 
that.DBder  tbe  role  Umilias  the  arRomeDt  to  two  on 
a  aide,  "  unless  otherwise  ordered,  such  other  Man- 
agers and  counsel  as  choose  may  print  and  file  argu- 
ments at  any  time  before  the  argument  of  tbeeloans 
Manager. 

The  CHIEF  JUSTICE.  The  qaestion  is 
on  agreeing  to  the  order. 

Mr.  EDMUNDS.  I  move  to  amend  the 
order  so  that  it  will  read,  ' '  May  print  and  file 
arguments  at  any  time  before  the  argument  of 
the  opening  Manager  shall  be  ooncTuded,"  in 
order  that  the  counsel  for  tbe  defense  may 
have  an  opportunity  to  see  what  argameote 
they  are  to  replv  to. 

Mr.  SUMNER.  I  have  bo  objec^ons  to 
that. 

Mr.  JOHNSON.  1  aA  for  the  reading  of 
the  order  as  proposed  to  be  amended. 

The  CHIEF  JUSTICE.  The Seeretory  will 
read  the  order. 

TheSscaETABT.  The  order  submitted  read* 
as  follows: 

Ordered,  In  answer  to  the  motion  of  the  Managers. 
Uiat,  under  the  rule  limiting  the  argument  to  tiro  on 
a  side,  unless  otherwise  ordered,  such  other  Man- 
agers and  counsel  as  choose  may  print  and  filo  arga- 
ments  at  any  time  before  the  argumentof  the  elounf 
Manager. 

It  is  pt*poaed  to  strike  out  the  words  "  ar- 
gument of^the  closing  Manager"  and  insert 
"  argument  of  the  opening  t&nager  shall  be 
concluded." 

Mr.  EVARTS.  Mr.  Chief  Justice,  may  we 
be  allowed  to  make  a  suggestion  in  referenc* 
to  this  order? 

The  CHI  EF  JUSTICE.    Certainly. 

Mr.  EVARTS.  The  amendment  offered 
and  aeoepted  places,  I  suppose,  the  proper  re- 
striction upon  the  arguments  to  be  furnished 
in  print  on  the  part  of  the  Managers.  Tliat 
pats  the  matter  in  proper  shape,  I  suppose,  aa 
regards  the  printea  briefil  that  may  be  put  in 
on  the  part  of  tbe  Managers ;  that  is  to  say, 
that  they  shall  be  filed  before  we  make  our  re- 
ply. On  our  part,  however,  it  would  be  proper 
that  we  shottld  have  the  liberty  of  filing  the 
brieft  at  nay  tiaae  before  the  closing  Manager 
BMkea  his  final  reply,  aa  a  part  of  oor  new 
briefii  may  be  in  rejsly  to  the  new  briefs  that 
am  put  in  on  tbe  paK  ef  the  prosecntion. 

Mr.  Mans«er  BINGHAM.  Mr.  President 
and  Senators,  I  desire  to  any,  in  regard  to  the 
resMrk  w^ich  has  jnst  been  made  by  tbe  boo- 
orable  gentleann  on  behalf  of  the  aecoaed,  that 
it  wonld  aeenf,  if  the  order  be  antemd  as  be 
suggests,  that  additional  argnmeots  made  by 
oonoeel  on  behalf  of  the  President  need  not  M 
filed  until  the  close  of  tbe  arguaienta  on  behalf 
of  tbe  aconsed  made  oralty  to  tbe  Sesato,  tb« 
repUanton  behalf  of  the  Congress  of  tbe  United 
States  and  of  the  people  would  have  no  oroor- 
taaity  to  see  those  argnneata  not  deUvsMNi.  and 
tbereitbre  eonid  not  reply  to  them.  I  wouM 
sanest  that  the  order  as  it  stands  is  right.  It 
gives  the  eoonael  for  the  President  the  oppor- 
tnnity  to  review  what  may  be  filed  beibre  diey 
argne,  and  it  gives  the  oeenael  for  the  pec^le 
the  opportunity  to  review  before  he  argnee 
whatever  may  be  filed  here  on  beiialf  of  th* 
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Mr.  EVABT&  Undeat>t«d1]r  tlwM  are  in- 
conTeniences  ia  this  enlargement  of  tho  rale, 
however  implied;  but  thera  seenui  to  be  ui 
eqiudity  in  requiring  eadi  side  to  famish  its 
ugameata  in  time  to  have  replying  eonnael 
Boewer  them  ;  and  the  same  rale  npon  my  TOg> 
geetioD  woald  be  applied  to  aa  tnat  fay  thn 
pieeeot  amendmeBt  ia  applied  to  the  Mana^ra 
for  the  i«peaobm«it,  for  they  are  not  required 
to  6le  their  additional  btiefr  exeept  at  the  very 
mosaent  that  they  ckiae  their  <wal  argament, 
aad  then  we  are  obliged  to  eommaaee  ctar  oral 
argnmeot. 

Mr.  NELSON.  Hr.  Ohief  JasOee  and  Sea- 
ators,  I  desire  to  laj  on  this  motion  that  it  was 
agreed  between  the  conntel  for  the  Preaident 
that  tite  three  of  our  number  who  hare  hitherto 
managed  the  caae  shoaM  take  anon  thenMelves 
the  contianona  management  ana  the  ar^ment 
of  the  caae  before  the  Senate.  In  oonseauence 
of  the  impntatioo  inade  by  the  Managers,  that  we 
desired  unnecessarily  to  consame  the  time  of  the 
Senate,  thoee  of  us  who,  under  this  arrange- 
ment, bad  not  intended  to  argue  the  eause  did 
not  intend,  either  by  oorselres  or  tfaroagh 
others,  to  make  aay  application  to  the  Senate 
for  an  enlargement  of  the  rule ;  bat,  inasmuch 
as  that  application  has  been  made  in  behalf 
of  the  Managers,  I  desire  to  say  to  the  Senate, 
that  if  we  are  permitted  to  arnie  the  cause  I 
think  it  would  be  more  fair  to  the  two  connsri 
who  did  not  expect  to  argae  the  ease  to  pecmit 
OS  to  make  an  extemporaneous  argument  be- 
fore the  Senate.  We  have  not  made  any  prep- 
aration whatever  in  view  of  written  aigaments. 
We  suppose,  though  we  do  not  knew  how  the 
fact  is,  that  the  Managers  on  the  part  of  the 
House,  who  have  had  this  subject  before  them 
for  a  much  longer  period  than  we  have  had, 
are  much  mora  funiliar  with  this  subject  and 
are  better  preparea  with  written  addresses  than 
we  are,  so  that  if  the  rule  is  to  be  extended  I 
respectfully  ask  the  Senate  to  allow  as  to  ad- 
dress the  Senate  in  such  mode,  either  oral  or 
written,  as  we  may  desire.  I  beg  leave  to  say 
to  the  Senate  tiiat  while  I  do  not,  speaking  for 
myself,  expect  to  be  able  to  interest  the  Senate 
as  much  as  the  learned  gentlemen  to  whom  the 
management  of  the  causa  has  been  hitherto 
confided  on  the  part  of  the  President,  yet,  as 
I  reside  in  the  President's  own  State,  as  I  have 
practiced  my  profession  in  his  town,  the  town 
of  his  domicile,  for  the  last  thirty  years,  and 
as  he  saw  proper  to  ask  my  services  in  his  be> 
half,  and  as  1  fully  concur  with  him  in  the 
leading  measures  of  his  Administra^on  I  de- 
sire, ii'  I  am  heard  at  all,  to  be  heard  in  the 
mode  wUch  I  have  suggested. 

Mr.  C0NNES6.  I  offer  the  following  as  a 
substitute  for  the  erder  now  peadiag. 

The  CHIEF  J  USIICE.  The  Secretary  will 
read  the  substitute  proposed  by  th*  Senator 
from  O&lifornia. 

The  Secretary  read  it,  as  follows : 

Strike  oat  sll  after  the  word  "  ordered"  and  hiaert: 
That  the  twenty-first  ralebe  lo  smendeA  asto  allow 
M  many  of  the  Msnaceis  aad  of  the  eouasel  for  the 
President  to  tpeak  on  the  final  arsamoat  s<  shall 
choeee  to  do  >o :  Provided,  That  not  more  than  fonr 
dajrson  eaefaeideahall  bealkowed;  baltheHaoaien 
•hiU  make  the  opoaiDg  aad  the  oloiios  arg ument. 

Mr.  DBAEE.  On  tkat  qnestioa  I  ask  for 
the  ye««  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Manager  BOUT  WELL.  I  sbenld  like 
to  have  the  substitute  read  oace  more. 

The  CHI EP  J  USTICE.  The  Secretary  wiU 
read  the  proposed  substitute. 

The  Secretary  again  read  ik 

The  CHIEF  JUSTIOK  Does  the  honor- 
able Manager  desire  to  address  the  SenataT 

Mr.  Manager  BOUTWELL.    No,  sir. 

The  CHIEF  J  USTICE.  Tkequeation  is«n 
the  oobatitate  prc^poaed  by  the  Seaator  from 
California. 

The  question  being  taken  by  ^eas  aad  ai^s, 
reaalted— yeas  10,  nays  37 ;  as  loUows : 

TEAS— Mesara.  Cameron,  Coancsa,  Craein,  Dixon, 
DoolitUe.  Fowler,  Uarlan,  Uendeteon.  Ueadrins, 
Metkeery.  PattenoD  of  TegaMeee,  BauswNBharman, 
Stewart,  Tromball,  Van  Winkle.  WUley.WUaon,  and 
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ler,  Oole,  0«BkH««.  Davis.  Drake,  BAnand),  Veiiy, 
Frelioshoraen,  Howard,  Howe,  Johnson,  Hpncaa, 
Morrill  of  Maine,  Morrillof  Vermont,  Morton.Patlet- 
aon  of  New  Hampshire,  Pomeroy,  Roaa,  Saulabai 
Samaer,  Tha; 
NOT  VOTi: 
den,  Qrimea, 

So  the  substitute  was  rejected. 

Mr.  DOOLITTLE.  Mr.  CUef  Justice,  I 
prefer  altogether  oral  argamentsto  thesefwinted 
ones,  and  I  submit  the  following  as  a  snbstt- 
tute,  understanding  that  there  are  six  Man- 
agers on  the  part  of  the  Uonae  and  fonr  counsel 
for  the  iBspoBd«it  ["Ordarl"  "Order!"]  I 
have  drawn  an  order  which —  ["  Order  1" 
"Order  I"] 

The  CHIEF  JUSTICE.  Order  I  There 
can  be  no  debate. 

Mr.  DOOLiriLE.  Which  I  ask  to  have 
read. 

The  CHIEF  JUSTICE.  The  Secretary  will 
react  the  ameadment  prt^iosed  by  the  Senator 
from  Wiaoonsia. 

The  Secretary  read  as  follows: 

Strike  eat  all  after  th«  word  "oaleTed"  aad  ia- 
sert: 

That  upon  the  final  arrnmenttwo  Managers  of  the 
Hooae open, two  eonnsol  for  the  respondent  reply; 
that  two  other  Hanacers  rejoin,  to  be  followed  by 
two  other  ooUBSel  for  the  respoau^t;  and  they,  in 
turn,  to  be  followed  by  two  olher  Managers  of  the 
House,  who  shall  eonelnde  the  argamenU 

Mr.  DRAKE.  I  move  the  indefinite  post- 
ponement of  the  whole  proposition,  together 
with  the  snbstitnte. 

The  CHIEF  JUSTICE.  The  Senator  from 
Hissonri  moves  the  indefinite  postponement  of 
the  order  and  the  proposed  substitute. 

Mr.  SUMNER.  Let  ns  have  the  yeas  and 
pavs  on  that. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  84,  nays  15 ;  as  follows : 
TEAS — Mesan.  Anthony,  Buckalew,  Chandler, 
Cole,  Conkling.  Oonneee,  Corbett,  Davis,  Dixon, 
Drake,  Edmunds.  Ferry,  Fesaenden,  Grimes.  Uarlaa, 
Henderson,  Hendricks,  Uoirard,  Howe,  JobnaoD, 
Morgan,  Morrill  of  Maine,  Morrill  of  Vermont,  Mor- 
ten, PattoraoD  of  New  llampabire,  Pomeroy,  Rose, 
Saalibury,  Sherman,  Stewart,  Tbajrer,  Tipton,  WU- 
liamsjind  Yatca— 44.  _  .      _ 

NAYS— Messrs.  Cameron,  CatteTl,  Craein,  Doo- 
litUe, Vowler,  Frelingbayeen,  HoCreery,  Patterson 
of  teaiBeesee,  Kam««y,  Snianer,  XrunbuU,  Van 
Winkle^Viekers,  Willey,  and  Wilson— 15.         _ 

NOT  VOi'INt}- Messrs.  Bayard.  Norton,  Nye, 
Spragao,  and  Wade— IV. 

So  the  order  and  sabstitutewere  indefinitely 
postponed. 

Mr.  FERRT.  I  now  submit  an  order  on 
which  I  desire  action. 

The  CHIEF  JUSTICB.  The  Secretary  will 
read  the  order  proposed  by  the  Senator  from 
Connecticut. 

The  Secretary  read  as  follows : 

Ordered,  That  the  twelfth  rale  be  so  modified  as 
that  the  hoar  of  the  day  at  whieh  the  Seaate  shall 
sit  upon  the  trial  now  pendiog  shall  be,  unless  other- 
wise ordered,  at  olevon  o'clock  forenoon ;  and  that 
there  shall  be  a  roeeas  of  thirty  minutes  eaoh  day 
•ommeaeing  at  two  o'elook  ik  m. 

The  CHIEF  JUSTICE.  This  order  is  for 
present  consideration  unless  objected  to. 

The  CHIEF  JUSTICE  putthe  question,  and 
dedated  that  the  noes  appeared  to  have  it 

Mr.  THAYER,  Mr.  DRAKE,  and  ethers 
called  for  the  yeas  and  nays,  aiad  they  were 
ordered  j  aad  being  taken,  resulted— yeas  24, 
nays  20;  as  follows: 

TBAS— Meatn.  CMneroB.  Oattetl,  CSiaiidler.  Oslo. 
Conkling,  Conness,  Corbett,  Cragis.  Drafc^  Ferry. 
Frelinghuysen,  Uiurlaa,  Howard,  Uowe,  Morgan, 
Morrill  of  Maine,  Morrill  of  Vermont,  Ramsey, 
Sfaermaa.  Stewart,  Samner,  Thayer,  Williams,  and 
Wilsoa— 2t. 

NATS— Messrs.  Anthony,  Bayard,  Baokalew,  Da- 
vis, Dixoa,  Deolittlo,Edmnnds,  Fessondon,  Fowler, 
Grimes.  Ueodenon,  Hendrieks,  Joboson.  MoOroery, 
Morton,  Patterson  of  Now  UwnpalunLPattMse*  of 
leooeasee  J>omeroy,  Ross,  Sauisbury,  Tipton.  Tram- 
bull.  Van  Winkle.  Vickora.  Willey.  and  Yate«-26. 

N6TVOTINO-Messn.Nortoa,Nye,  S|)rague,ao4 
Wade-1. 

So  the  or dM  was  rejected. 

The  CHIEF  JUSTICE.  Oeattemea  of  eonn- 
ael  for  the  Presidmt,  please  proceed  with  the 
defense. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, although  I  am  not  able  to  announce,  as 
I  should  be  very  gkd  to  do,  that  our  assoeiate, 
Mr.  Staabery,  had,  aeeofdiagto  his  hopes,  baea 
able  to  come  out  to  day,  yet  I  am  hafipy  to  aay 


that  he  is  qaite  eonvaleseent,  aa4  eaanet  be 
long  interrupted  from  giving  the  proper  atten- 
tion to  the  proper  conduct  of  the  case.  Under 
these  ciieamstaaoes,  and  from  a  desire  to  do 
whatever  we  nay  properly  do  in  advancing  the 
trial  of  the  oanse,  we  propose,  with  the  per- 
misnon  of  the  eonrt,  to  proceed  to-dav  ia 
putting  in  the  docamentary  evidence,  which 
will  take  «  very  coasiderable  time,  and  prob- 
ahly  we  whall  not  wish  to  be  called  upon  to 
proceed  with  any  oral  tesliatony  until  to-mor- 
row, when  we  shall  be  happy  to  do  so. 

Mr.  C  URTIS,  Mr.  Chief  Justice,  we  desire 
to  bring  before  the  Senate  the  nominaition  sent 
by  the  President  of  the  United  States  to  the 
Senate  on  the  21st  of  February,  as  I  am  in- 
stmcted,  of  Hen.  Thomas  Ewing  for  the  office 
of  SecT^ary  for  the  Department  of  War.  We 
wish  the  execntive  derk  to  be  instructed  to 
produce  that,  in  order  that  we  may  put  it  ia  evi- 
detKse 

Mr.'  CONKLING,  Mr.  President,  I  beg  to 
say  that  counsel  is  entirely  inaudible  here. 

Mr.  CURTIS.  My  request.  Senators,  was 
that  the  executive  clerk  might  be  instructed  to 
bring  in  and  exhibit  here  in  evidence  the  nom- 
ination sent  by  the  President  of  the  United 
States  ander-  the  date  of  the  21st  of-  February 
last,  as  I  am  instructed,  the  nomination  of 
Hon.  Thomas  Ewing  for  the  place  of  Secretary 
for  the  Department  of  War. 

The  CHIEF  J  USTICE.  The  Chief  Jastice 
is  informed  by  the  Secretary  that  the  injunction 
of  secrecy  has  not  been  removed  from  this 
proceeding.  It  will  be  necessary  that  it  riiould 
be  removed. 

Mr.  JOHNSON.  Does  Iftlrt  apply  to  a 
nootination? 

Mr.  EDMUNDS.  I  ask  unaormous  consent 
to  say,  if  I  am  permttted,'on  that  point 

The  CHIEF  JUSTICE.  If  there  be  no 
objection,  the  Senator  can  proceed  by  nnaai? 
mous  consent. 

Mr.  EDMUNDS.  I  desire  to  say  that  nndta 
the  new  rales  the  fiset  of  a  nomination  being 
made,  it  is  provided,  shall  not  be  a  secret  com- 
munication, and  hence  I  think  there  can  be 
no  impropriety  in  ordering  the  production  of 
the  paper. 

Mr.  CURTIS.  I  wassoinstmcted  on  inquiry, 
and  supposed  no  motion  to  remove  the  injunc- 
tion of  secrecy  was  necessary. 

Mr.  SHERMAN.  Mr.  Chief  Justice,  if  a 
fliotion  is  necessary,  I  will  move  that  the  execu- 
tive clerk  be  sworn  as  a  witoess  in  the  case. 

Mr.  EDMUNDS.  With  the  consent  of  the 
Chief  Justice  I  will  read  the  fortieth  rule, 
recently  adopted : 

"AH  information  or  remarks  concerning  the  ehap- 
aetaror  oaatifloations  of  any  person  nominated  by 
the  President  lo  olBee  shall  be  kept  a  aeeret.  Bat 
the  fact  that  a  nominatfon  has  been  made  shall  not 
be  regarded  »a  a  sectst." 

The  CHIEF  JUSTICE.  The  executive 
clerk  will  be  sworn, 

D,  W.  O.  Ci/AHKB  awora  aad  examined. 

By  Mr.  Ccims : 

Qiiegtion,  Will  you  state  what  document  yon 

have  before  you  ? 

Antwer.  I  have  the  original  nomination^ 
the  President  of  Thomas  Ewing,  sen.,  to  be 
Secretary  for  the  Department  of  War. 

Question.  Will  ^ou  please  to  read  it? 

Answer,  The  witness  read  as  follows : 

To  tU  Senate  of  the  Vailed  Stalte  .• 

I  nominate  Thomas  Ewing,  sen.,  ot  Ohio,  to  he 
Secretary  for  the  Department  of  War.       _        _ 
ANDREW  JOHKSOJT. 

WAaaurawn.  D.  O,  Faknmm  22, 1868. 

Question.  On  what  day  was  that  actually 
received  1^  you  f 

.Answer.  On  the  29d  of  February. 

Mn  CURTIS.  Now,  I  desire  to  put  in  evi- 
deace,  Mr.CkfefJnstiee,acopy  of  the  message 
of  the  President  of  the  United  States  to  the 
Senate  of  the  United  States,  which  bears  date 
on  the  24th  of  Februaiy,  IMS.  I  have  the 
printed  copy,  whidi  is  the  authorized  copy.  I 
soppose  it  will  net  be  objected  that  we  have 
notobuined  it  from  the  proper  source  T 

Mr.  IfuMgMr BUTLBB.  Tktmmn-nUeh 
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of  pwwf;  Mr.  PraMdsBl,  will  not  be  •hjeotad 
to ;  bitt  lii«  pro(^  itself  will  be,  for  a  very  plain 
HMon.  It  wa<  afler  the  Ptegtdeat  was  im- 
peac^etl  by  the  House,  aod,  of  cauroe,  iliskis 
declaralioa  attetaptad  to  be  pot  in.  A  deolara- 
Coa  by  bim,  after  b«  waa  impeacbed,  wb6tfa«r 
mode  to  the  Senate  ar  an7bo(iy  eUe,  it  MeMB 
to  •■,  casBot  b«  evidenoek 

The  esaet  order  of  time,  if  it  may  not  be  in 
the  mipd  of  Senators,  vas  this:  ob  tbe  21at 
«f  Febrnwy  a  reaolatioa  was  offered  to  the 
House  of  Uepresentatives  lookiog  to  the  im- 
peaabmeot  ei  thePresideat,  bringing  it  before 
tbe  House ;  on  tbe  22d  it  was  acted  upon  and 
Actually  voted.  Impeachment  was  aotnally 
voted  oB  tbe  22d.  Then  intervened  Sanday, 
the  23d.  Any  message  seat  on  tbe  24th,  there- 
fore, most  have  beea  known  to  tbe  Freudeat 
to  bave  beea  after  the  impeacbasent. 

Mr.  CURTIS.  It  will  be  remeobsred  that 
tbe  honorable  Managers  pat  in  evidence  in  the 
course  of  tbeir  proceediii|^a  reaolve  passed  by 
tbe  Senate  to  which  tbit  message  is  a  responae ; 
so  that  tbe  ^eetion  is  whether  tbe  honorable 
Managers  «an  pat  iu  evidence  a  resolve  of  the 
Senate  transmitted  to  tbe  President  of  tbe 
United  States  in  refiEtreooe  to  tbe  removal  of 
Mr.  Stanton,  and  tbe  Senate  will  refnae  to  re- 
ceive tbe  reply  wbicfa  tbe  President  naade  to 
that  resoWe,  That  is  tbe  qoestioa  whieb  is 
now  before  the  court. 

Mr  J  Maoacer  BUTLER.  I  bave  only  to  say, 
Mr.  Preudent,  that  that  is  an  argument  to  tbe 
prejudice,  and  not  to  the  law.  Suppose  be 
offera  bis  answer  here  to-day,  is  that  to  be  re- 
ceived as  evidence?  This  message  is  said  to 
.be  the  nnower  to  tbe  rtsolM  of  the  Senate.  I 
pray  you  to  remember  that  our  learned  friends 
insist  that  lite  rules  of  law  should  govern.  Will 
they  dare  to  say  to  the  Senate  that  tbey  ever 
.beard  of  a  case  where,  after  indictment  of  the 
criminal,  tbe  respondent  was  allowed  to  pat  in 
evidence  his  statement  of  his  defense?  If  so, 
wb«n  i«  that  rigbt  to  eease?  We  pat  in  the 
resolve  beeanse  it  was  a  part- of  tbe  transaction 
of  removiag  Mr.  Stanton,  made  before  tbe  i«- 
peaohment  was  determined  upon.  We  cannot 
put  ill  bis  deelasations  down  to  to-day.  That 
IS  a  familiar  rule  of  law.  They  cannsU  I  only 
,ask  the  Senate  to  considecof  it  aa  a  precedent 
bereafter,  as  well  as  beiag_  a  great  wrong  upon 
the  people,  that  after  tliey  indiet,  if  you  use  that 
word,  after  they  impeach  an  officer,  then  he 
can  send  in  a  message  wbich  shall  be  talLen  as 
evidence  for  him. 

Mr.  EVA  RTS.  Mr.  Chief  Justice  and  Sen- 
.ators,  tbe  learned  Manager  asks  wbether  we 
dare  do  something.  We  nave  not  been  in  the 
habit  of  considermg  the  measure  for  the  con- 
duct of  forensic  disputations  to  be  a  question 
of  daring.  We  are  not  if  the  habit  of  applying 
nuch  epithets  to  opponents,  nor  hitherto  of  re- 
ceiving them  from  tbem.  The  measure  of  duty 
of  counsel  to  tbe  law  and  the  facts  is  the  meas- 
ure we  shall  strive  to  obey,  and  not  the  measure 
of  daring,  if  for  no  otber  reason  for  this :  tbat 
on  the  rule  of  law  and  fact  and  evidence  we 
might,  perhaps,  expect  sometimes  a  superior- 
ityi  but  on  the  measure  of  daring,  never.  , 

Nov,  this  qoestioa  aris^  thqs :  is  the  learned 
Manager  entirely  right  in  saying  that  the  im- 
peachment was  voted  on  the  22d  ?  Tbe  22d 
was  Saturday,  and,  unless  I  am  mistaken,  the 
vote  was  not  taken  until  Monday. 

Mr.  Manager  BUTLER.  I  was  entirely 
right — on  Saturday.  The  vote  was  taken  on 
tbe  22d  of  February. 

.  Mr.  EVARTS.  Tbat  is,  that  articles  should 
be  brought  in.  Tbo  aatiolaa,  bow«*«r,  w«re 
fbOt  voted  until  tbn  344. 

MrTManager  BUTLER.  Tbe  articles  coald 
not  be  prepared  nntil  some  time  i^lerwaid. 

Mr.  EVXBtS.  I  am  nerely  stwting  »  fitct, 
XkotcoaijiUiniiig.  TbeywetofonadaoeneDonfih. 
ITow,  it  is  said  tbnt  becauas  tbe  vote  tbat  im- 
peachment sboald  proeeed  was  taken  on  tbe 
2i2d  tbat  impairs  tbe  credit  or  tbe  adoiissibilitjr 
of  tbe  piece  of  evidence  tfa«t  is  laid  before  the 
Senate.  My  Warned  associate  has  distinetly 
told  tbf  situation  of  tbe  matter.  Perhaps  both 
«f  t)M«tt(nHUM#oniiim«tMt>lM.«i<  Aettee, 


Of  weM  BMids  pnUic  s»on  aftecwanL  Tbis 
message,  tbe  injunction  of  secrecy  in  respect 
to  which  has  been  removed,  might  be  within 
tbe  range  of  recourse  on  tbe  one  side  or  tbe 
other  for  mrnment,  and  {at  the  knowledge  of 
the  court.  But  our  learned  opponents  have 
put  in  the  language  of  the  resolution  of  the 
Senate.  Exactly  what  bearing  tbat  has  as 
part  of  tbe  ro  geMat  of  the  mmoval  of  Mr. 
Stanton  which  bad  taken  plaee  so  iar  as  tbe 
ctiminnlity  of  tbe  Preeiwnt  was  eoncemed 
before  Uiis  vesolotion  was  passed  by  tbe  Sea- 
ate  it  was  not  easy  to  see.  It  was,  however, 
received  as  proper  evidence.  The  one  reason 
that  we  did  not  consider  it  objectionable  was 
diat  we  snppesed,  as  a  matter  of  coarse  and 
of  right,  that  this  message,  which  is  an  answer 
to  that  resolution,  upon  tbe  introduction  of 
tbe  topic  by  tbe  resolution  being  offered  in 
evidence,  would  be  admissible  in  itself.  We 
submit,  therefore,  tbat  on  every  prineiple,  both 
of  law  and  of  discretion,  if  it  may  be  so  said, 
in  regard  to  tbe  completeness  of  tbe  record 
npott  the  poiirt,  this  ncssi^  of  the  President 
should  be  allowed  to  be  read  and  given  in 

QV1u6BC6b 

Mr.  Manager  BUTLER.  I  simply  desire  to 
call  the  attention  of  the  Senate  to  the  fact  tbat 
whether  it  is  a  matter  of  daring  or  professional 
knowled^j  neither  of  tbe  counsel  has  stated 
any  possible  precedenL  I  desire  also  to  call 
the  attention  of  the  Senate  to  the  fact,  so  that 
tbe  counsel  may  never  be  in  donbt  hereafter, 
what  waa  the  legal  effect  of  the  resolution  of 
tbe  Senate  in  our  minds,  that  we  put  iu  tbat 
resolution  to  fibow  that,  notwithstanding  the 
resolution  of  the  Senate  served  on  the  Presi- 
dent at  eleven  o'clock  at  nigbt  on  the  nieht  of 
the  21st,  he  still  went  on  and  treated  this 
Lorenzo  Thomas  as  Secretary,  and  took  bim 
into  his  Cabinet  consultation,  and  Lorenzo 
Tbonas  was  recognized  after  that  by  him  as 
the  Secretary  ad  interim,  and  after  tbat  Lorenzo 
Thomas  was  breathing  out  his  own  designs  to 
take  possession  of  the  o6fice  by  force.  It  was 
in  order  to  show  that  the  President  of  the 
United  States  was  determined  to  disobe]^  the 
law  of  tbe  land,  that  it  jvas  known  to  him — 
the  Senate  served  it  upon  bim  for  the  purpose 
of  having  him  know  it,  and  did  not  leave  it  to 
the  slow  channels  of  ooumnnioation  in  print, 
but  served  a  certified  copy  on  him  to  stay  bis 
band,  and  he  refused  to  atagr  his  hand. 

Now,  can  it  be  tbat  a  prepared  aivumeat 
after  that,  and  after  be  was  impeached  by  the 
House  of  Representatives,  can  be  pnt  in  evi- 
dence? One  ounce  of  action  on  bis  part  in 
obedience  to  tlte  law  and  the  resolution  of  tbe 
Senate  would  bave  been  agreat  deal  better  than 
pages  of  argnment;  but  there  was  none.  The 
gentlemen  will  not  use  the  word  "dare,"  for 
they  would  dare  do  all  that  good  lawyers  would 
dare  do  in  favor  of  their  cUent,  but  I  will  sny 
the  gentlemen  bave  net  shown  a  sing4e  l^;al 
position  upon  which  this  can  stand. 

Tbe  CHIEF  JUSTICE.  The  ooansd  for 
tbe  President  will  please  pat  in  writing:  what 
^y  propose  to  prove. 

Mr.  thnaner  BUTLER.  We  bave  sent  tbe 
Clerk  to  locli  at  the  House  Jonmal  to  oonect 
us  if  we  are  wrong. 

Mr.  EVARTS.  It  wiU  delay  the  qneitian, 
then,  aovewbat. 

Mr.  Manager  BUTLER.  Tbe  report  of  tbe 
committee- was  made  on  tbe  22d.  All  of  ns 
were  of  opinion  that  the  resolution  was  passed 
on  the  22d.  We  think  we  are  right  j  but  we 
will  make  that  certain. 

Afiar  the  liaise  of  a  few  minntes— 

Mr.  Manager  BUTLER.  We  find,  Mr. 
President,  on  examination,  the  state  of  the 
record  is  this :  tbat  on  tbe  21st  of  Febmaiy 
a  resolution  was  prepesed  for  im peach ment  and 
referred  to  a  oeasmittee-;  ca  tbe  23d  the  com- 
adttae  teported,  and  that  was  debated  tbroogh 
tbe  22d  and  into  Monday,  tbe  21th,  and  the 
Mtaal  veto  was  taken  on  Monday,  the  24th. 

Mr.  EVARTS.  Late  in  the  aftemoea— five 
o'tdoek  in  tbe  afternoon ;  so  that  I  waa  rigfatia 
itm  faat.    Is  there  MV&ithar  a\^eititm  mad* 


Me.  Mraager  BUTLEB.     Certainly. 

Mr.  Manager  BINOU  AM.  I  desire  to  state 
the  reasons  why  we  insist  upon  this  objection. 
The  House  of  Represeatativee,  as  appears  by 
tbe  Jonmal  which  has  now  been  fiiminfaed  as, 
on  tbe  22d  of  February,  throagh  its  conmittee, 
rmoried  "  that  Andrew  Johoaon  be  nnpmehed 
of  high  crimes  and  misdeiMMioin."  The  die- 
eassioa  proceeded  on  that  day.  On  tbe  day 
preceding,  however,  the  Slst  of  Febraary,  it 
appeared  that  the  Senate  of  tbe  United  8tat«a, 
as  is  already,  >n  evidence  from  the  Jonmal  or 
the  Senate  itself,  proceeded  to  consider  nn* 
other  message  of  the  President  of  tbe  United 
States,  in  which  be  Imd  reported  to  the  SeiMtt 
that  be  bad  removed  frea  tbe  Deparfnent  of 
War  Edwin  M.  Stanton,  then  Secretary  of  War, 
by  the  previons  action  of  the  Senate.-  The 
Senate  having  refused  to  eoaenr  in  tbe  onspen- 
sioa,  refined  to  araniesee  in  tbe  reneons  as* 
signed  by  the  Preaioent  under  the  tennre-of- 
office  act.  Having  given  the  President  notice 
tiheTSof,thePre8identdiereapOB  proceeds,  after 
tbis  eotiee,  to  remov«  bim  and  to  appoint  a 
Secretery  of  War  skI  tntertM,  in  direct  contra- 
vention of  tlie  express  words  of  tbe  act  itself 
and  of  the  action  of  tbe  Senate.  On  tbat  day, 
tbe2l6tof  Feliruaty,  theSenate,  it  seems,  con- 
sidered tbe  action  of  Ae  President  in  this  mat* 
tar  of  removal  and  in  tbis  matter  of  nppotnt- 
raent  of  the  bead  of  a  Department  in  direct 
contravention  of  tlM  prohibitions  of  existiiw 
law  and  of  the  action  of  tbe  Senate  under  it  ana 
tbe  notice  which  it  hikd  served  on  the  President. 

On  that  night,  as  the  record  also  shows,  the 
2l8tof  Febroary,  1868,  tbe  Senate  of  the  United 
States  passed  a  resolution  reciting  tbe  action 
of  the  President  in  the  premises,  to  wit,  bis 
removal  of  the  Secretary  of  War,  his  appoint- 
ment of  a  Secretary  ad  ittterim,  and  declaring 
by  solemn  resolve  that  cnder  tbe  Cohstitntiod 
Bad  laws  of  tbe  United  States  the  President 
had  no  power  to  make  the  removal  or  to  make 
the  appointment.  Tbat  was  the  action  of  the 
Senate,  wbicfa  bos  been  given  in  evidence  here 
in  support  of  the  prosecntioa.  It  was  all  con- 
cluded, as  the  Senate  will  notice  from  what  I 
have  said,  on  the  21st  and  22d  of  Febntaiy, 
1888.  My  impression  is  that  t^e  notice  was 
served  on  the  night  of  tbe  2l8t,  Itat,  that  I  may 
not  make  a  misiMte  in  this  matter,  I  say  it  was 
not  served  later  than  the  22d  day  of  Febroaiy. 

Now,  what  takes  place  ?  Here  is  a  present- 
ment made  on  tbe  2lstor22d  day  of  Pebrnary. 
1668,  against  this  President  before  the  grana 
inquest  of  the  nation,  and  he  seeks  to  pot  in  a 
dcclwatioN  made  after  presentment  made, 
which  is  certainly  tantamount  to  a  warrant  for 
hw  arrest,  for  from  that  moment  he  was  within 
tbe  power  of  the  people.  Although  be  fled  te 
the  remoteat  ends  of  the  earth  he  oonld  never 
■top  foe  ft  Moment  the  progress  of  this  inqoity 
to  final  judgment,  although  personal  process 
never  reaoMd  bin.  It  is  so  provided  in  the 
text  of  your  Cosstitntion.  1(  is  to  be  challenged 
by  no  man. 

After  these  proceedings  had  been  tJios  insti- 
tuted, two  days  after  the  feet  of  the  action  of 
tbe  Senate  and  three  days  after  the  fact  of  his 
commission  of  tbe  crime,  he  enters  upon  the 
task  of  jontifying  hiaueif  before  the  nation 
for  a  violation  of  its  laws,  for  a  violalioa  «t 
its  Constitutton,  for  a  violation  of  his  oath  of 
office,  for  bis  deiance  of  the  Senate,  for  his 
defiance  of  tbe  people,  by  sending  a  nwasage 
to  the  Senate  ot  the  United  States  on  the  24th 
day  of  February,  1«68.  What  is  it,  Senatorat 
Is  it  any  more  than  a  volaBteer  declaration  of 
th*  orfnaianl,  aftet*tbe  feet,  in  hit  own  be- 
half? Doea  it  idtar  the  case  in  law?  Doesit 
alter  the  case  in  the  vMSon  or  judgment  of  any 
naa  living,  eitiKf  vritbin  the  Senate  or  ont  of 
the  Senate,  that  he  chose  to  put  his  dec- 
laration in  his  own  defense  in  writing?  The 
law- makes  no  snob  distinctions.  I  undertake 
to  assert  it  here,  regardless  of  any  attenpt  to 
contradict  nty  statement,  that  there  is  no  law 
Uwt  enables  any  accused  criminul,  after  the 
feet,  to  make  declarations,  either  orally  or  in 
writing,  either  by  message  to  the  Senate  or  a 
■ptiiKtao  mob,  to  MqHt  hiMHtfot  to  afaet 
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In  any  manner  his  criminality  before  the  tri- 
banals  of  itiMice,  or  to  make  evidence  wkiek 
4*^1  be  aomttted  under  any  form  of  law  bbob 
kia  own  motion  to  jnstiiy  his  own  crimiaat  < 

I  do  not  hesitate  to  say  that  erery  aadK>r- 
it^  which  the  gentlemen  can  bring  into  court 
Migalatiag  the  rule  of  evidenee  in  procednres 
of  this  sort  is  directly  against  the  propositioa, 
uoA  for  ^  simple  reason  that  it  Is  a  written 
deelaration  maa«  by  the  accnted  votantarily, 
sAer  the  fiM>t,  in  his  own  behalf.  I  read  for  the 
information  of  the  S«ttBte  the  testimony  tonoh- 
{Bg  this  fiiel  of  tb«  serrice  of  the  notice  of  the 
action  had  by  tb«  Senate  npon  thft  eoada«t  of 
the  President  whereof  he  stands  aeeeased  be- 
Ibra  the  Senate.  It  is  as  follow*.  .  On  page 
109  of  the  trial  Mr.  McDonsjd  teetited : 

**  An  attMted  copy  of  the  Ibretotnc  resolntlon  was 
CaUTered  by  u«  into  the  bandi  of  the  Pteaident  ef 
JIha  Uaitad  aiatw  at  hi*  eOoe  in  tiM  BxMatneMaa- 

mn  at  ten  o'clock  p.  m.  on  the  2Ut  of  February,  1888." 

O^  tha  ^tff  of  Pebraary,  threa  dwrs  after- 
waai,  ba  Toioataera  a  writtaa  xleclaration 
vUeh  he  now  proposes  ta  oMkeevidenoe  iahis 
•mt  bwhaJfbetore  this  tribnna)  of  jintiee.  Of 
aaatsa  it  is  avidaoaa  for  no  pvi^HMe  wbatarer, 
axoapt  for  the  fuipaas  of  exculpating  him  from 
tba  cnmwal  aoonsatioB  prefeired  against  him. 
it  is  for  no  othar  paiposs. 

Ssaatan  will  baw  with  «e  a4dto  I  maha  a 
finthcr  issssih.  »Tha  prapositiaa  is  to  intw- 
does  his  whole  message,  not  simply  what  he 
a^ys  foi^  himaslf,  >ot  simi^jt  the  aigamaats  tkat 
haohocrasstopraseat  in  tha  form  of  a  written 
deelantiao,  in  vindiMtioa  of  hisctiakinal  aon- 
duct,  in  violation  of  the  clearest  and  plainest 
yrovisioaa  af  law,  a^ia  direct  defiance  of  the 
(Mstion  of  Uie  Senate  and  of  the  notice  it  had 
■aired  OB  inm  aa  tlM  itight  of  the  list  of  Feb- 
maiy;  but  the  Senate  will  bear  with  ma  arlmi 
I  SI9',  what  Ae^  do  know,  tbat  this  message 
■MMtstfaa  dedaiatisus  of  third  panoos.  and 
•CMvrse  the  Senate  ass  asked  to  aasepttiiess, 
too,  as  evidenae  in  tha  trial  of  tha  aecased  at 
then-  bar. 

Ha  reports  in  this  msssMO  As  declaratiiws 
•f  third  parsons  whom  he  has  pleased  to  eall 
ftia^constitatioaaladvisets."  Ha  stales  their 
•pinions.  WiAaat  giving  tkefar  kngoags  he 
gures  the  caaolasioDS,  and  those  conclnsioas 
sre  to  be  drawn  befosa  the  S^iate  as  matter  of 
•ridenoe.  I  b^  leave  to  say  here,  in  the  pres- 
eace  of  the  Senate,  that  there  is  no  oolocable 
•xense  for  the  President  or  for  his  oannsal 
coming  b^bre  the  Seaata  to  sav  to  tliem, 
vhethar  it  be  oommoaioated  in  his  vrritten 
Miesssge  or  etJierwise,  thtH  he  has  an*  right  to 
aMsM^  to  riieltar  hiaualf  for  a  siatation  of  the 
ktws  of  the  coaat^  under  the  opinioiis  of  any 
medifcer  of  his  Oabinet.  The  Oonstitotioo 
aerer  vested  his  Cabinet  coansetots  with  anv 
aodi  aathorite,  as  it  twvar  vested  the  Presf- 
ikat  with  aathority  to  saspsad  the  laws  or  to 
violate  the  laws  or  to  disMgvd  the  laws  or  to 
■saka  appmntments  ia  diseet  eontraveation  of 
the  laws,  and  in  defiaace  of  l3ie  flaal  aotia*  of 
ikt  Ssoate  acting  ia  axptess  obsdisaae  to  tiie 
requirement  of  the  ksr. 

Kr.  Maaagar  BUTLER,  (after  exattiaing 
il«enes«Me.)  YoaaMrigM.  He  reports  tiie 
srpinion  of  his  Cabinet 

Mr.  MteagerBlNOHAM.  Iwasawatethat 
I  was  fight.  These  is  no  eotoikbte  szense  for 
4Ms  proeeo^ag.  I  say  it  with  all  respect  to 
tlM  isanied  cooosel,  aad  I  ehaneage  now  tha 
ftodoatSoft  of  aathori^  from  any  respectable 
««wt  that  ever  allawedaay  man,  higk  or  low, 
•Oeial  or  aaofteial,  to  iattodaea  bis  vwa  dec- 
larations, written  or  nnwrittent  atade  after  the 
Ami,  In  Wa  defoase.  Tbat  is  the  potht  I  take 
hare.  IbcgthepaidoaefAaSsiasteforhatiag 
detained  them  so  long  in  the  statement  of  a 
proposition  so  simple,  aad  the  law  of  which  is 
■o  clearly  settled  MHaintf  thvoogh  esMtatist. 
I  sabaitt  the  MesMon  to  utest. 

M*.  EYAinrs.    Mr.  OkSof  Jastiee  attd  Sea- 


Me.  M«iagw  BUTLBR.    Do  wa  ever  have 
Hm  close  hsiat 
Mr.  BVA&Te.    Idaresi^^Taahara^hatl 
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also  have  Ae  oiq>ortinilty  to  speak.    Ko  qusa- 
tion  arises  of  my  irregnlarity,  I  take  it. 

Mr.  Manager  BINGHAM.    No,  no. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, tbe  only  apology  tbat  the  learned  Man- 
ager has  made  for  the  course  of  his  remarks  is 
the  consumption  of  your  time,  and  yet  he  has 
not  hesitated  to  ssjr,  and  again  to  repeat,  that 
there  is  not  a  color  of  justification  for  the 
attempt  of  the  President  of  the  United  States 
to  deiead  himself  or  for  the  eflbrts  that  his 
eonasel  make. 

Mr.  Manager  BINGHAM.  Will  the  gentle- 
ssan  allow  me  to  correct  him  ?  I  do  not  tiiink 
the  gentleman:  intends  to  misrepresent  me  here. 

Mr.  EVARTS.    I  do  not  misrepresent  yon. 

Mr.  Manager  BINGHAM.  I  did  not  say, 
then,  if  the  gentleman  pleases,  that  there  was 
no  oolerable  esense  for  the  President  to  at- 
tempt to  defend  himself  or  for  his  eonnsel  to 
defend  him.    I  did  nob  say  that. 

Mr.  BYARTS.  It  all  comes  to  the  same 
thing.  Bvetything  that  is  attempted  npon  our 
view  or  line  of  the  subject  in  oontroversy,  un- 
less it  conforms  to  the  preliminary  view  that 
the  learned  Managers  choose  to  Utrow  down, 
is  regaaded  as  outside  of  the  color  of  law  or  of 
right  on  the  part  of  the  President  or  his  ooob- 
sw,  and  so  it  is  lepeatedly  oharged. 

Now,  if  the  crime  was  eompleted  on  th«21st 
of  Fehfaary,  which  is  not  only  the  whole  basis 
of  this  argotaent  of  the  learned  Manners,  bat 
of  eveiy  other  argument  npon  ik«  evidence 
that  I  have  had  Um  honor  of  hearing  from 
them,  I  should  like  to  know  what  a^Iioatioa 
or  relevanoy  the  resolution  passed  by  the  Sen- 
ate on  the  Slst  of  February,  after  the  act  of 
the  President  had  been  comj^ted,  aad  after 
that  act  had  Been  eommonieated  to  the  Sea- 
ate,  has  on  the  issue  of  whother  that  act  was 
rigitt  or  wrong?  And  if  tbe  feet  tbat  it  is  an  ex- 
pression of  opinion  relieves  the  testimony  from 
the  pessibility  of  admission,  what  was  this  but 
an  expression  of  tbe  opiniea  of  tbe  Senate  of 
the  United  States  in  the  form  of  a  resolution 
regarding  a  past  act  of  the  Presidentf  There 
cenld  be,  then,  no  single  principle  of  the  law  of 
evidence  upon  whicluthis  fact  put  in  proof  in 
behalf  of  the  Managers  could  be  admitted,  ex- 
cept as  a  communication  from  this  branch  of 
the  Government  to  tbe  Presi(fent  of  the  United 
States  of  its  opinion  eonceming  the  legality  of 
his  action  Mmd  in  tbe  ssMMe  liaeand  in  iume&rte 
r^ly  the  President  communicates  to  the  Sen- 
ate ofthe  United  States,  Dpeaijr  aad  in  a  preaar 
message,  his  ^nniens  eonccMiDg  the  legali^ 
of  the  act.  What  would  be  thought  of  the  Qov- 
eniment  that,  in  a  criminal  prosecution,  by 
vray  of  inculpating  a  prisoner,  shonld  give  in 
evidence  what  a  magistrate  or  a  sheriff  had 
said  to  him  cooceming  tbe  onme  imputed,  and 
then  shut  the  month  of  the  prisoner  as  to  what 
he  had  said  then  and  there  in  reply?  Why, 
the  only  possibiUty,  the  only  aigament  for 
affootiog  we  prisoner  with  criminMity  for  what 
had  been  sua  to  him,  was  that,  unreptied  to, 
ft  taij^t  be  construed  into  admission  or  sub- 
mission t  and  to  say  that  the  prisoner,  when 
told  "You  stole  that  wateh,"  could  not  give 
in  evidence  his  reply,  "  It  was  my  own  wateh, 
and  I  took  it  because  it  was  mine)"  is  precisely 
the  same  proposition  that  is  being  applied  here 
by  tbe  learned  Manners  to  this  eoommnica- 
ttonback  and  forth  between  the  Senate  and 
the  President. 

Mf.  Manager  BUTLSIt.  A  single  word, 
Mr.  President,  npon  thiM  proposition.  I  think 
if  any  sheriff  shonld  say  to  a  wief,  "Sir,  whose 
wateh  is  that?"  aad  the  thief  oosld  not  make 
a  KMAy  antil  four  days  aftenvard,  after  he  was 
indieled,  a  written  statement,  thea,  as  to  whose 
Wit^  it  was,  and  patting  in  what  his  neighbors 
said  about  it,  would  never  be  received.  I  teke 
the  illiffitmtion ;  it  is  a  good  one,  an  excellent 
iMustratioh.  A  Aeriif  says  .to  a  jprisonor, 
"  Where  did  yon  get  that  watch  ?' '  Four  di^s 
slUrward— after  Ee  has  been  in  jail,  after  the 
indiottteat  is  being  found  against  him,  and 
while  the  court  is  in  session,  be  sends  an  an- 
swer to  the  sheriff  and  says  that  answer  must 
begfiven  ia  evidence,  and  not  only  that,  bat  he 


pots  in  ^at  answer  what  everrbody  else  saSd, 
what  four  or  five  men  said  to  him,  as  is  the 
case  in  this  message.  He  is  not  content  witk 
patting  in  his  own  answer,  but  he  puts  in  thO 
view  of  the  Cabinet  Nsvr,  we  object  Ifthe^ 
will  fetch  the  Cabinet  here  and  let  us  cross" 
examine  them  and  find  out  what  they  meant 
when  they  gave  him  any  advice,  aad  how  they 
came  to  give  it  to  him,  and  under  what  cir 
eumstances  they  gave  it  to  bim,  we  shall  have 
a  different  reply  to  make  to  that  Bat  at  pres- 
ent we  do  not  want  them  to  »ut  in  (^to  carry 
out  tbe  parallel)  whsft,  after  ne  got  into  jail 
and  consulted  with  the  prisoners  in  the  same 
room,  he  says  was  his  answer,  and  what  the 
prisoners  who  were  witii  him  said  abont  it 

Mr.  EVARTS.  Mr.  Ohifef  Justice  and  Sen- 
ators, every  case  is  to  be  regarded  according 
to  its  eircnrastanoes,  and  yon  will  jadge  whether 
a  eommaaScation  from  you  to  the  President  of 
the  United  States,  cemmunieated  to  him  on 
the  22d  of  Februaty 

Mr.  Manager  BUTLER.    The  2l8t 

Mr.  EVARTS.  I  nnderstoedyou  to  slay  titat 
yon  could  not  say  that. 

Mr.  Manager  BUTLER.  Ten  o'clock  at 
Kight  on  the  21st 

Mr.  EVARTS.  Yoa  got  at  it  then.  Yoa 
did  not  have  it  before. 

Mr.  Manager  BINGHAM.    I  read  it. 

Mr.  EVARTS.  Ten  o'clock  at  ni^ht  on  the 
2Ist  the  oommanieation  was  sent  to  him.  The 
Seaate  was  not  in  session  on  the  22d,  as  I  am 
informed,  more  than  an  hour,  it  beio^  a  holi- 
day, and  tbis  mess^e  sent  in  on  Monday,  Sun- 
day intervening,  is  not  an  answer  according  to 
the  ordinai^eonrseof  prompt  and  candid  treaty 
between  the  Senate  and  President  concerning 
a  matter  in  dlSerence,'  or  an  a^sww  to  im{ni- 
tation  oommanicated  to  bim.  Asfor  the  simile 
of  the  Prerident  betn;;  in  prison,  we  have 
removed  that  by  showing  tnat  he  was  not 
impeached  until  five  o'elock  in  the  afternoon 
of  Monday  the  S4th ;  and  as  to  the  simile  that 
the  Cabinet  were  his  fellow-prisonors  in  the 
same  cell,  the  answer  is  that  titey  have  not 
been  impeached  at  all.  But  we  do  not  pursue 
tbese  trivial  illustmtions.  The  matter  is  within 
the  intelligenee  of  the  cowrt,  and  must  be  dis- 
poeed  of  by  it 

Mr.  Manager  BiNGHAM.  Mr.  President 
and  Senators,  I  desire  to  say,  once  for  all,  to 
the  Senate  that  I  have  said  no  vM>rd,  and  in- 
tend to  »af  no  word,  during  the  progress  of 
this  trial,  tbat  justifies  the  assertion  ofcoansel 
for  the  President  that  I  deny  his  ri|ht  to  make 
a  defease  either  in  person  or  by  his  counsel. 
Whi4  I  insist  upon  here,  and  ask  the  Senate  to 
act  npon,  is  that  he  shall  make  a  defonse  pre- 
cisely as  unoffieiai  <ntfzen8  of  the  United  States 
snake  defenses,  aecording  to  the  law  of  the 
land  and  not  odierwise ;  that  he  shall  not  after 
the  commission  of  crime  maaafoctare  evidence 
in  his  own  bebalf,  either  oral  or  written,  by  his 
own  declaration,  and  incorporate  in  it,  too,  the 
declarations  of  third  persons  and  throw  it  upon 
the  court  as  testisaony.  It  has  never  been 
allowed  in  any  re^eotaUe  eourt  in  this  conntry 
upon  any  occasioa.  When  men  stood  upon 
tnal  for  their  lives  th^  never  were  permitted 
after  the  fact  to  manufacture  testimony  by 
their  own  declarations,  either  written  or  un- 
written, and  on  their  own  motion  introdaoe  it 
in  the  courts  of  justice. 

I  have  another  word  or  two  to  Bay  in  the  light 
of  what  has  dropped  from  Ae  lips  of  the  couh- 
seL  He  has  evaded  most  skilHally  the  point  I 
took  occasion  to  make  in  the  hearing  of  the  Sen- 
ate, that  here  is  an  attempt  to  introduce  not  only 
the  written  declarations  of  the  accused  in  his 
own  behalf  after  the  fact,  but  the  declarations 
of  third  persons,  ne%  under  oath,  and  their 
conclusions  reported  in  Ais  messi^;e  of  the 
24th  of  FebrastT,  1668.  I  venture  to  say  that 
a  propomtion  of  the  extent  of  this  never  was 
made  before  in  any  tribunal  of  justice  ia  Ae 
United  States  where  any  man  stood  accused 
of  crime,  not  simply  to  give  his  own  declara- 
tions, but  to  report  the  declarations  of  third 
persons  in  his  own  behalf  and  throw  (hem  be- 
fore the  Senate  as  teBtimoay. 
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One  other  remark.  The  gentleman  seenas 
to  think  that  the  Prealdeat  had  a  ri^ht  to  send 
a  message  to  the  Seaate  of  ^he  United  States 
which  should  operate  as  evidence.  I  concede 
that  the  President  of  the  United  States  ha«  the 
right  under  the  Constitution  to  communicate 
from  time  to  time  to  the  two  Houses  of  Con- 
gress such  matters  as  he  thinks  pertain  to  the 
public  interest :  and  if  hp  thinks  that  is  of  the 
public  interest  ne  may  do  so ;  but  I  deny  that 
there  is  any  colorable  excuse  (I  repeat  those 
words  here)  for  intimating  that  the  President 
of  the  United  States,  charged  with  the  commis- 
sion of  crime  on  the  2l3t  of  February,  18G8,  and 
proved  guilty,  I  undertake  to  say,  by  his  written 
confession,  to  the  satisfaction  of  every  intelligent 
and  nnprejodiced  mind  in  and  out  of  the  Senate 
in  this  country,  could  proceed  to  manufacture 
a  defense  three  days  a^ter  the  fact  in  the  form 
of  a  message.  That  is  the  point  I  make  on  the 
gentleman  here.  He  says  ''What  importance, 
then,  do  yon  attach  to  the  action  of  the  Senate." 
We  attach  precisely  this  importance  to  it:  that 
the  law  of  the  land  enjoined  upon  the  Presi- 
dent of  the  United  States  the  duty  to  notify  the 
Senate  of  the  suspension  of  this  officer  and 
the  reasons  theretor,  and  the  evidence  upon 
which  he  made  the  suspension.  The  law  of 
the  land  enjoined  upon  the  Senate  the  duty  to 
act  upon  the  report  of  the  President  so  made, 
together  with  his  reasons  and  the  evidence 
which  he  adduced,  and  come  to  adecision.  In 
pursuance  of  the  requirement  of  the  second 
section  of  the  tenure-of-office  act  the  Senate 
of  the  United  States,  by  an  almost  unanimous 

.decision,  came  to  the  conclusion  that  the  tea- 
sons  furnished  by  the  President  and  the  evi- 
dence adduced  byi  him  for  the  suspension  of 
the  Secretary^f  War  were  insufficient,  and  in 
acGOrdanoe  with  that  law  the  Senate  non-con- 
curred in  the  suspension.  The  law  expressly 
provides  that  if  they  concur  they  shall  notify 
the  President.  The  law,  by  every  intendment, 
provides  that  if  they  non-concur  they  shall 
notify  the  Secretary  of  War  that  he  may,  in 
obedience  to  the  express  requirement  of  the 
act,  forthwith  resume  the  iunelions  of  the 
office  from  which  hehas  been  suspended.  They 
did  give  him  that  notice.  Why  should  they 
not  notify  the  Executive  that  he  may  knowwiui 
wliom  to  coumnnicato,  and  not  be  longer 
communicating  with  the  Secretary  of  War 
ad  tKterim,  General  Grant,  who  had  been 
appointed,  in  accordance  with  the  provisions 
of  the  act,  Secretary  of  War  ad  interim  in 
August,  18677 

The  gentleman,  I  trast,  is  answered  «•  to  the 
importance  and  propriety  of  introducing  this 
evidence;  but  there  was  further  reason  for  it, 
to  .leave  the  President  without  excuse  before 
the  Senate  and  before  the  people  for  persisting 

'  in  bis  unlawful  attempt,  in  violation  of  the  law 
of  the  land,  to  exeeute  the  duties  of  the  office 
of  iho  Secretary  of  War  through  another  person 

.  than  Edwiu  M.  Stanton.     It  was  his  business  to 

,  submit  to  thu  final  decision  of  that  arbiter  con- 
aiituted  by  the  tenure-of-officeactto  decide  the 
questiou  whether  the  suspension  shonid  become 
absolute  or  whether  it  should  be  rejected. 

But  here  is  a  man  defying  the  action  of  the 
Senate,  defying  the  express  letter  of  the  law, 
that  the  Secretary  of  War,  in  whose  suspen- 
sion they  had  refused  to  concur,  should  forth- 
with resume  the  functions  of  that  office,  pro- 

.  seeding  with  his  conspiracy  with  Thomas  to 
remove  him  and  to  confer  the  functions  of  this 
office  upon  another,  regardless  of  the  action 
of  the  Senate,  r^ardless  of  tiie  law  regulating 
the  tenure  of  civil  o^es,  regardless  of  the 
Constitution,  regu'dless  of  his  oath,  regard- 
less of  the  rights  of  the  American  people :  and 
be  winds  up  the  faroe  and  the  defiant  guilt  of 
which  he  stands  convicted  by  not  before  the 
Senate  with  his  written  declaration,  which  is 
of  no  higher  authority  than  his  oral  declara- 
tion, made  three  days  aller  the  fact,  and  asks 

.  the  Senate  to  receive  it  as  evidence. 

The  CHIEF  JUSTICE.  There  is,  perhi^s, 
Senators,  no  branoh  of  the  law  in  which  it  is 
more  difficult  to  lay  down  preoiao  rules  than 
that  which  relates  to  eviaance  of  the  iul«)t 


with  which  an  act  is  done.  In  the  present  case 
it  appears  that  the  Senate,  on  the  21st  of 
February,  passed  a  resolution,  which  I  will 
take  the  liberty  of  reading: 

"  Wbsreai  the  Sen&te  have  received  and  oonilderad 
the  commoDioAtion  of  the  President  statiug  that  bo 
hoi  removed  Edirin  M.  Staaton,  Secretary  of  War, 
and  had  designated  the  Adjutant  General  of  the 
Army  to  act  as  Secretory  of  War  ad  inltrim  :  There- 
tore, 

"Raolvedbt  th»  Senatt  of  the  UniUd  State*.  That 
under  the  Constitution  and  lawsof  the  United  States 
the  Preeident  has  no  power  to  romove  the  Seoretsrr 
of  Wnr,.atid  to  desixnate  any  other  offioar  to  poibrm 
the  duties  of  the  olSce  ad  interiia," 

That  resolution  was  adopted  on  the  21st  .of 
February,  and  was  served,  as  the  evidence  before 
you  shows,  on  the  evening  of  the  same  day. 
The  message  which  is  now  proposed  to  be  in- 
troduced was  sent  to  the  Senate  on  the  24th 
day  of  February.  It  does  not  appear  to  the 
Chief  Justice  tb^  the  resolution  of^  the  Senate 
called  for  an  answer,  or  that  there  was  any  call 
upon  the  President  to  answer  from  the  Senate 
itself;  and  therefore  he  must  regard  the  mes- 
sage which  was  sent  to  the  Senate  on  the  24th 
of  February  as  a  vindication  of  tbe  President's 
act  addressed  by  him  to  the  Senate  ;  and  it 
does  not  appear  to  the  Chief  Justice  io  come 
within  any  of  the  rules  which  have  been  applied 
to  tbe  introduction  of  evidence  upon  this  triah 
He  will,  however,  take  pleasure  in  submitting 
thequestion  to  the  Seaateif  any  Senatordesires 
it.  [After  a  pause.  ]  If  no  Senator  desires  that 
the  question  be  submitted  to  the  Senate^  the 
Chief  Justice  rules  the  evidence  to  be  inad- 
missible. 

Mr.  CURTIS.  Mr.  Chief  Justice,  we  wish 
to  put  in  evidence  a  table  which  has  been  com- 
piled in  the  office  of  tbe  Attorney  General, 
which  will  be  found  to  be,  I  believe,  a  oon- 
venience  in  the  progress  of  the  trial  in  the  ex- 
amination of  the  docamantary  evidence  which 
will  be  put  in. 

Mr.  DIIAKE.  Mr.  President,  we  cannot 
bear  the  honorable  connsel. 

Mr.  CURTIS.  I  will  endutror  to  make 
myself  heard. 

The  CHIEF  JUSTICE.  If  Senators  will 
observe  the  rules  of  th^  Senate,  and  the  gen- 
tleman who  are  in  the  Chamber  and  the  persons 
in  the  galleries  will  abstain  from  conversation, 
it  will  be  much  easier  to  hear  the  counsel. 

Mr.  CURTIS.  I  will  read  the  headings  of 
this  table,  lo  that  the  aatareof  its  contents  may 
be  perceived.  It  excludes  all  military  and 
naval  officers,  all  judges  of  the  constitutional 
judiciary  of  the  United  States,  all  judges  of 
the  Courtof  Claims,  all  officers  whose  appoint- 
ment isvestedintbe  President  alone,  the  heads 
of  Departments,  or  the  eourts  of  law,  and  all 
public  ministers,  consuls,  and  other  agents  of 
foreign  intercourse.  They  are  excluded,  and 
with  these  exceptions  "the  following  ie  an 
approximate  list  of  all  other  executive  and 
territorial  offices  of  the  United  States  now  and 
heretofore  established  by  statutory  designation, 
wi  th  their  respecti  vestatutory  tenures. ' ' 

Then  follows  the  list  of  officers  tbe  table  con- 
tains. In  tbe  first  place  the  date  of  the  act  of 
Congress  by  which  the  office  was  created,  the 
volume  and  page  of  the  Statutes- at- Large,  and 
next  comes  the  name  or  title  of  the  office.  The 
fourth  column  shows  whether  tbe  tenure  of  tbe 
office  was  fbr  a  definite  term.  Then  there  is  an- 
other column  showing  whether  it  was  for  a  term 
definite  "unless  sooner  removed,"  thefirstcol- 
niun  being  for  a  definite  term  withoutany  qual- 
ification whatever,  the  second  column  being  for 
a  term  definite  unless  sooner  removed,  the  uird 
column  for  a  teem  indefinite  and  not  expresaiy 
during  pleasnre,  and  the  fourth  for  a  term  ia- 
definite,  butexpreaely  "during  plewnre." 

Mr.  Manager  BUTLER.  UeCon  you  pot 
that  in  we  wish  to  objeet. 

Mr.  CURTIS.  One  moment  The  names 
of  the  offices  are  given,  and  then  thece  are 
carried  out  in  these  columns  what  teaure  be- 
longs to  each  of  them.  Of  course  this  m  not 
offered  as  striotly  evidence,  but  it  has  been 
'compiled  as  a  table  which  it  will  be  found  verv 
couveoieut  to  refer  to  in  argument,  but  which 
it  would  be  necessary  to  oonwtlt  and  taro  over 


a  great  number  of  statutes  of  the  United  States 
in  order  to  make  use  of  or  arrive  at  these  re- 
sults. Here  they  are  all  brought  under  the  cy^ 
and  we  desire  to  have  the  table  printed  so  that 
it  may  be  used  in  argument  by  counsel  on  all 
aides. 

Mr.  Manager  BUTLER.  I  obsj^ve,  Mr. 
President  and  Senators,  that  there  is  one  im- 
portant column  missing  in  this  table,  if  it  is 
to  have  any  effect  on  anybody's  mind,  and 
that  is  fi  column  showing  whether  the  Senat* 
was  or  was  not  in  session  at  the  time  any  oaa 
of  these  officers  was  removed. 

Mr.  CURTIS.  It  has  nothing  to  do,  allow 
me  to  say,  Mr.  Manager,  with  removals  at  alL 
It  is  the  tenure  of  office  merely.  It  has  no  bear- 
ing on  any  question  of  removal.  It  merely  gives 
the  statute  teou^es  of  these  different  offices; 
and  there  are  no  facts  here  stated ;  everything 
is  derived  from  the  statutes.  All  that  Is  in  the 
table  is  derived  from  the  statutes  of  the  United 
States.  ^ 

Mr.  Manager  BUTLER.  The  difficulty  that 
we  find  is  that  this  it  proposed  to  be  mad*  a 
porUon  of  the  evidence.  ItmaybepriBtedaad 
appended  to  the  argument  of  either  gentlemaa 
or  sent  as  arguDMot  to  the  table  of  any  Sena- 
tor— precisely  as  (if  I  may  use  it  as  an  illoa- 
tration)  I  sent  my  brief— as  an  abstract  from 
the  laws :  buttoofferitin  evidence  and  to  have 
it  printed  except  in  that  way  is  w4at  we  object 
to.  The  reason  for  the  objection  nvst  be  ob- 
vioos.  Who  has  any  surety  that  this  is  oorreot? 
The  CMnmissioos  are  not  kept  by  the  Attornqr 
OeneraL  They  are  in  the  Department  of  State. 
.  Mr.  E  VARTS.  This  has  nothing  to  do  with 
commissions. 

Mr.  Manager  BUTLER.  Then  thisis  amen 
abstract  of  the  laws  ? 

Mr.  E  VARTS.  That  is  what  we  have  stated 
exactly. 

Mr.  Manager  BUTLER.  Put  it,  then,  in 
your  argumeot.  Why  sbonid  yonr^wtraot  of 
the  laws  be  put  in  evidence  Miy  more  than  any- 
body else's  7  The  difference  is  this :  if  either 
of  my  friends  on  the  other  side  under  their 
haad  and  upon  thsir  ezaminatioo  pnt  iu  their 
brief  an  aMtract  of  law  I  should  believe  that 
the  low  was  exaody  as  it  parports  to  be  ah- 
straeted.  But  they  do  not  claim  that  they  have 
examined  this  table — that  this  is  their  work. 
It  is  done  in  the  Attorney  General's  office. 
Now,  I  have  not  lo  mach  eonfideDcein  everf- 
body  in  the  Attorney  General's  office  that  I 
am  willing  to  take  his  abstcactof  laws  and  have 
it  put  in  these  solemn  proceedit^s.  If  Mr. 
Binckley,  for  instance,  the  Assistant  Attoniey 
General,  riionld  prepareany  paper  of  this  sort. 
I  should  look  it  over  a  gr«Htt  while  before  I 
shonid  give  it  great  weight,  and,  I  Uiink,  the 
<!oantry  would  from  their  knowledge.  If  Mr. 
Stanbery,  if  either  of  the  learned  gentlemen 
before  me,  will  examine  this  and  say  that  frocn 
their  examination  it  is  correct,  and  they  make 
it  a  part  of  their  argument,  I  am  content ;  bat 
until  that  is  done  I  object  to  its  going  in  evi- 
dence. Until  that  is  done  I  object,  and,  as 
my  ossoeiMe  says,  we  shall  objeet  then.  It  is 
not  evidence  in  any  form. 

Mr.  £  VARTS.  Mr.  Chief  Justice  and  Sen- 
ators, there  is  but  a  word  to  be  said  on  this 
subject  It  imparts  into  U>e  case  no  primary 
evidence.  It  can  be  verified  by,  oath  as  being 
correctly  or  honestly  made  up,  if  that  is  re- 
quired. We  upon  our  professional  credit  pie- 
sent  it  as  in  our  belief  a  correct  statement  la  a 
tabular  form  of  tbe  distribution  of  the  statv- 
tory  provisions  concerning  the  tenure  of  office 
that  are  in  force  under  the  Government  of  the 
United  States. 

Mr.  Manager  BUTLEIt  Allow  me,  withont 
intenapting  the  gentleman,  here  to  ask  whether 
he  has  examiued  it  so  as  to  know  of  his  own 
knowledge  that  it  is  so,  because  that  will  make 
a  great  differenoe  to  my  mind. 

Mr.  EVARTS.  So  presenting  it,  the  qaes- 
tlon  is,  whether  yjOtt  will  receive  it  as  the  pro- 
per and  necessary  tabular  introduction  to  tho 
docuraentacy  evidence  concerning  these  (Affer- 
ent classes  of  offices  in  respect  to  tbe  condavt 
of  the  Govenuneat  in  filling  or  in  vacating  the 


Digitized  by 


Google 


THE  00NGRB8SI0NAL  GLOBE. 


179 


plikce.s.  We  did  not  expect  an  objection  to  be 
made,  least  of  all  upon  «o  vagae  a  notion  as 
Mr.  Binckiey's  political  character^  which  we 
are  not  prepared  to  defend,  and  he  is  not  pres- 
ent to  defend  himself.  We  submit  it  to  the 
Senate.  They  can  treat  it,  if  you  please,  as  a 
presentation  by  ns  now  presently  of  the  distri- 
bation  of  the  offices  of  the  United  States  ac- 
cording to  statnte,  in  order  to  introduce  oar 
practical  and  actual  legal  testimony  appropriate 
to  each  class.  It  is  submitted  to  ^e  discretion 
of  the  Senate. 


Mr.  Manager  BOUTWELL.  Mr.  President 
and  Senators,  this  paper,  npon  examination, 
does  not  show  that  any  person  was  ever  ap- 
pointed to  office  or  was  removed  from  office. 

Mr.  EVABTS.  So  we  have  stated,  over  and 
over  again,  that  it  comes  out  of  the  statutes 
bodily. 

Mr.  Manager  BOUTWEUi.  Then  I  am 
ntterly  unable  to  see  how  it  can  be  regarded  as 
testimony  upon  any  issue  that  is  before  this 
tribunal. 

Mr.  TRUMBULL.     Mr.  President,  I  move 


that  the  paper  be  printed  as  a  part  of  the  pro- 
ceedings of  the  Senate. 

Mr.  EVABTS.    That  Is  all  we  desiwi 

The  CHIEF  JUSTICE.  It  will  be  neces- 
sarily printed,  havingbeenoSTered  by  the  counsel 
for  the  President,  The  Chair  will  put  the  ques- 
tion, however.  You  who  are  of  opinion  that 
the  paper  be  printed  will  say  "  ay ;"  those  of 
contrary  opinion  will  soy  "  no." 

The  motion  was  agreed  to. 

The  table  thas  ordered  to  be  printed  is  as 
follows: 


Exehuioefy  of  all  MUitary  and  Kaval  Officers;  M  Judga  of  the  eonttUutional  Judteiarif  y  the  Uaited  States ;  all  Judgts  of  fAs  Court  of 
Claims;  ail  Officers  tehose  appointmetU  is  vested  in  the  A-esident  alone :  the  Heads  of  Departments  or  the  courts  of  law ;  and  all  public 
Ministers,  Consuls,  and  other  agents  of  foreign  intercourse ;  the  follouiing  is  an  approximate  list  of  all  other  Executive  and  Temlorial 
Officers  of  the  United  States  novj  and  h«retcifi>re,  hy  statutory  designation,  with  thtur  respective  statutory  tenure,  namely : 


Sate  of  act  creating 
tho  office. 

Statutes- 
at-Large. 

Name  or  Title  of  Office. 

0 
'3 

•a 

E 
s 

a 
0 

Si 

'S  s 

■ge 

■26 

a  a 

-2 

-4 

Bemark*. 

1 

> 

o 
I 

September  2, 1780..... 
Marob  S.  1857 

li 

IS 

1 
1 
1 

9 
12 

1 
12 
13 

1 

1 
2 
3 
3 
3 
3 
5 
8 
4 
9 
IS 
3 

1 
1 
2 
3 
2 
1 
1 
1 

i 

i 

6 
5 
5 

1 

1  ' 
6 

1 
1 

1§ 
13 
12 

1 

1 

1 

2 

3 

2 

3 

2 

1 
2 
2 
2 

1 
2 
8 
3 
3 

65 

65 
65 
65 

761 

65 
656) 

28/ 
280 

419 

368 
866 

IS 

866 

W 
433 

^^ 
\ 
627) 
627 

87 

93 
735 
409 
629 
276 
433 
433 

133j 

133 

133 

133 

133 

700 

700 

794 

096 

29 
212 
386 
386 
531 

63 

53 

53 
283"( 

33lj 

331 

881 

331 

850 
59 
309 
614 
744 

?1l 

Secretary  of  the  Treasury..„ „ _......„. 

Assistant  Secretary  of  the  Trea«ary.,.„..- ^ » 

Additional  Assistant  Secretary  of  the  Xreaaory .«....«. 

Comptroller -........» «m 

Auditor „ „.. 

Treasurer - » 

A.SS  is  taut  Treasurers » ™... 

do. 

do. 

I 
I 

dl 

d^ 

- 

- 

do. 
do. 

do. 
do. 

1  0. 

1  b. 
1  0. 
( 0. 
<  0. 
1  0. 

do. 
do. 

*?• 

do. 
do. 

do. 

do. 

do. 

t: 

do. 

do. 
do. 
do. 
do. 

d^. 
do. 

do.°| 
do. 

do. 

t: 

do. 
do. 

d^. 
do. 
do. 
do. 

t. 
do. 

t: 

t: 
it: 

do. 
do. 
do. 

do. 
do. 

do. 
'do. 

do. 

- 

- 

do. 

This  offiioe  was  diacontinnad  by  act 
of  April  6.1803t  reeatabliahed  by  act  of 
Jaly  34, 1818:  and  Anally  abolished  by 
aot  of  December  23, 1817. 

Abolished  by  aot  of  Maroh  28. 1812. 

f    By  aot  of  Hay  15. 1820.  8  Statntas, 

682,  these  offloca  ore  limited  to  a  term 

•  of  four  yeara,  and  the  incnmbenUare 

declared  to  be  romovable  therefrom 

.atploaaore. 

Sesiaivable  at  pleasure. 

■ 

:;i  ;.:■;;; 

Tennre  "dorinf  good  behavior." 

■ 

M>reh  14. 1864. 

Scptsmber  2, 1789._... 

Soptember  2, 1789 

September  2. 1789.-... 

Ausast6.1S46. 

Mareh3,1863 

September  2, 1789_... 

February  20, 1863. 

March  14. 1864- .;.. 

May  8, 1792 

Register  of  Treasury _..„.........«. 

Aniitaot  Register. _ 

Febmary  23. 1796 

April  25.1812 

Purveyor  of  Publio  Supplier ..... 

M^roh  3, 1817 

Second  Auditor, ™...„...„ 

Fourth  Auditor«< ....mm* « .*...••..*••«> 

March  3, 1817 

Maroh  3, 1817 

March  3, 1817 

Fifth  Auditor,.^ -.« 

Sixth  Auilitor. ».«*.• 

July  2, 1836 _ 

March  3, 1817 

May  29. 1830- 

Solicitor  ot  the -Treasnry «„ 

March  3, 1849 

Jnne  S.  1864 

Comptroller  of  Currency « 

July  1. 1862 

Maroh  3, 1863 

July  31.  1789 

and 

Collector  of  ouftoms 

March  2, 1799 

Surveyor  of  customi......^.... 

Kavy  agent. 

March  3, 1809 

May  10. 1800- 

May  10. 1800 

September  24, 1789.... 
Soptember  24, 1789.... 
September  24. 1788.... 

RegUterof  Xia.ui  Offloe.»... ~ 

Diatriet  attorneys » - _ - 

Minhala „ 

Attorney  General «. * •.*.. 

March  1, 1823 

May  28. 1830 

Appraisers  (for  certain  ports) -.., 

Adaitional  EDoraisor  ffor  l^iew  York)     

March  3, 1851 

General  appraiser. „ « 

Cashier  or  internal  reTonnn .iii......tiL  u  itmn    ..^...11 

March  3, 1863 

July  1, 1862. 

i"pS.\fe:-:::":: 

Collectors  of  internal  reTenQO^M 

/Director  of  Mint 

iTreosurer  of  Mint. ~ - 

Assoyor  of  Mint „ - 

aad 

Jannoiy  18, 1837. 

January  18, 1887. 

January  18, 1837- 

January  18, 1837 

Jannary  18. 1837. 

Moreh  2, 1799 

Chief  eoiner'orMint..._ ,„....... 

Engraver  of  Mint. _...„ 

Captain  revenue  cuttar_ 

liieutenanta  revenue  cutter. » 

Engineers  revenue  cutter _. „ _. 

Directors  of  marine  hospitalf.-. 

Secretary  of  State ., 

Assistant  Secretary  of  State. „„... . 

Haroh  2, 1799 

March  3, 1846 

July  16, 1798... 

July  27, 1789 

March  3, 1853 

July  4. 1864 

July  4. 1864 ™ 

July  11, 1862. 

Superintendent  of  immigrntian - 

Judges  and  arbitntors  under  treaty  of  April  7,1862»._ 

Oovemor  of  Northwest  Territory....^ 

Secretory  of  Northwest  Territory ...» 

Judges  of  Northwest  territory. 

Governor  of  Territory  of  Orleans  and  Territory  of 

Iioniaiana. » 

Sacretary  of  Territory  of  Orleans  and  Territory  of 

lioulsiano. _ _ ., _. 

Judges  pf  Territory  of  Orleans  and  Territory  of  Louisi- 

Amniat  7, 1789. 

Ansnst?.  1789. 

March  2i,180l!""."!! 

and 
Moieh  8,1806 

March  3. 1805 

March  S.  1805 

Diatriot  attorney  of  Territory  of  Orleans  and  Territuy 
of  Louisiana _ _ „ 

Marshal  of  Territory  of  Orleans  and  Territory  of 
IiOniaiana.....~ _ 

OiBoera  for  Territory  of  Miasissippi. — _ „, 

Officers  for  Territory  of  Indiana.. ,. . 

Officers  for  Territory  of  Miobiffan 

M  aitsb  3. 1805 

April  7, 1798. 

May  7, 1800. 

JTaonary  11. 1806. 

February  3. 1809. 

Jane  4, 1812- 

Offleers  for  Territory  of  Illinoia » 

JTone  1 1812.- 

Secretary  of  Territory  of  Hiaaouri- 

June  4, 1812. 

Monh  2, 1819 

Governor  of  Aricansaa  Territory 

Mateh  2, 1819 

Saoretary  of  Arkansas  Territoir. 

Judges  of  Arkansas  Territory 

Marah  3, 1819 
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I>ate  of  aot  oreating 

Statutea- 
at-Large. 

Ham*  or  Title  of  OSoe^ 

d 

•3 

•g 

g 

a 

1 

•sa 

H 
h 

■s-t 
ill 

>-  C  c 

.1.2 

Bcmarki). 

m  ^    '  ■■    • 

1 

> 

1^ 

872 
372 
655 
&55 
656 
656 
656 
126 
11 
11 
13 
14 
447 
448 
449 
450 
450 
453 
453 
455 
456 
236 
236 
237 
238 
324 
.324 
326 
327 
404 
404 
406 
406 
173 
173 
175 
176 
278 
278 
280 
281 
281 
284 
284 
286 
287 
665 
665 
665 
665 
665 
172 
172 
174 
175 
239 
240 
Ml 
242 
210 
210 
212 
213 
809 
809 
811 
812 
86 
86 
88 
89 
89 
464 
233 
325 
755 
492 
243 
496 
617-> 

244) 
306 
308 
309 
611 
176 
214 
244 
375 
89 
117 
246 
564 
428 
428 
514 
519 
683 
735 
735 
163 
437 
437 

Uarch  3, 1817 

3 
3 
3 
3 
S 
3 
3 
4 
S 
5 
5 
6 
9 
■9 
9 
9 
9 
•     9 
9 

I 
5 
5 
& 
5 
9 
9 
9 
9 
9 
9 
9 
9 

le 

10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
13 
13 
13 
13 
13 
1 
2 
3 
3 
4 
6 
9 
9 

10 
10 
10 
10 
10 
12 
12 
12 
3 
13 
5 
12 
4 
3 
3 

i 

3 
4 
4 

Governor  of  Alabama  Territory 

Secretary  of  Alabama  Territory 

do. 

do. 

do. 
do. 
do. 
do. 
do. 
do". 

do. 
d^. 

do. 
do. 
do. 
dJ. 
do. 

do. 
do. 

do. 
do. 

do. 
do. 
do. 

do. 
do. 
do. 
do. 

do. 
do. 
do. 

dJ. 
do. 
do. 

do. 
do. 
do. 

do. 
do. 
do. 

do. 
do. 
do. 

do. 
do. 
do. 
do. 

do. 
do. 
do. 

do. 
do. 
do. 
do. 

do. 
do. 
do. 

do. 
do. 
do. 

do. 
do. 
do. 

do. 
do. 
do. 

do. 
do. 

- 
I 

do. 

do. 

do. 
do. 
do. 

do. 
do. 
do. 
do. 
do. 
do. 
do. 

do. 

:do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 

t: 

do. 
do. 
do. 

_ 
I 

Act  vests  appointment  in  the  Presi- 
dent aloue. 

Tenar«  "  during  goo^  behavior." 

•-! 

;              ta-l 

1 

-  ^  r 

I 

'.    ■-  ' 

a 

And  until  successor  qnalified.            i 

And  until  successors  qualified. 
And  until  successors  qualified. 

■ 

,■      ( 
|.  .      i      '. 
-        1     u, 
'■'.1      (1    f 
i^.      rJ    y 

'     i'  r: 

t   w.       t    i,.. 

:'-■'!■ 

,:iJ     1    I.. 

'       fa:  ■  k     fi 
rr  ♦  r 

March  3, 1817 

March  30. 1822 

March  30  1822 

Secretary  of  Florida  Territory .-.„ 

Judges  of  Florida  Territory 

March  30. 1822 

March  30. 1822 

District  attorneys  of  Florida  Territory ..!.!.!... 

Marshals  of  Fli.rida  Territory 

March  30. 1822. _. 

March  3. 1825 

April  20. 1836 

Governor  of  Wisconsin  Territory 

April  20, 1836 

Secretary  of  Wisconsin  Territory. 

April  20. 1836 

April  20. 1836 

Attorney  and  marshal 

September  9. 1850 

Governor  of  Territory  of  New  Mexico 

September  9.  1850. 

Secretary  of  Territory  of  New  Mexico 

September  9, 1850 

Chief  justice  and  associate  justices 

September  M.  1850 

Attorney  for  Territory  of  New  Mexico 

September  U.  1850..... 

Marshal  for  Territory  of  New  Mexico 

September  9.1850 

September  9. 1850 

Governor  of  Utah  Territory 

Secretary  of  Utah  Territory 

September  9, 1850 

September  9. 1850 

Chief  and  associate  jujticc« ™ „ 

Attorney  and  marshal 

Juno  12. 1838 

Governor  of  Iowa  Territory 

June  12. 18.38 

Juno  12. 1838 

Chief  and  associate  justices _ „ 

Attorney  and  marshal . . 

Juno  12. 1838 

August  14. 1848 

August  14, 1848 

Secretary  of  Oregon  Territory 

August  14. 1848 

August  14.  1848 

March  3. 1849 

Governor  of  Minnesota  Territory 

March  3, 1849 

Secretary  of  Minnesota  Territory 

March  ,3. 1849 

Chief  and  associate  justices „!!!........  ".""' 

March  3. 1849 

Attorney  and  marshal 

March  2. 1853 

March  2, 1853 

Secretary  of  Wa-shington  Territory !!!!.'!!!!!!!!"!!!! 

March  2.  1853 

Chief  and  associate  justices 

March  2, 1863 

Attorney  and  marshal 

May  30,  1854 

Governor  of  Nebraska  Territory „ .'.."!'.!".!!!! 

May  30. 1864 

May;«.  1854 

Chief  and  associate  justices. 

iUy'M.lHH 

May30,  ia54 

Marshal  for  Nebraska  Territory. 

May ;«.  18.54 

Governor  of  Kansas  Territory 

May  30, 1854 

Secretary  of  Kansas  Territory !..!..!"!!!!!!!""!!!!!!!!!. 

May  3U.  1854 

May  30. 1854 

Attorney  and  marshal. 

February  24. 18*)3 

Governor  of  Arizona  Territory !!!""!.!..'.'.'.!.'.""! 

February  24. 18B3 

Secretary  of  Arizona  Territory 

February  24. 1803 

Judges  (or  Ariiona  Territory 

February  24.  IHiVi 

Attorney  and  marshal 

February  24. 18(53 

Surveyor  general  of  Arizona  Territory 

February  28,  180} 

February  28,  1361 

Governor  of  Colorado  Territory 

Secretary  of  Colorado  Territory 

February  28.  ISCl 

Chief  and  a^ociato  justices 

February  at.  1861 

Attorney  and  marshal 

March  2, 1861 

Governor  of  Dakota  Territory 

March  2. 1861 

March  2. 1861 

Chief  and  associate  justices 

March  2, 1861 

Attorney  and  marshal .     . 

Governor  of  Nevada  Territory !., 

March  2, 1861 

March  2, 1861 

March  2, 1861 

March  2. 1861 

Attorney  and  marshal 

Morch  3, 1863 

March  3, 1803 

Secretary  of  Idaho  Territory 

March  3,  1863 

March  3. 1863 

Attorney  and  marshal 

May  21).  1864 

May  28. 1864 

Secretary  of  Montana  Territory 

May  26. 1864 

May  26. 1864 

Chief  and  associate  justices !....'.".!".".".Z.!"" 

May  26, 1864 

Marshal  for  Montana  Territory 

May  18. 1796 

March  3. 1803 

Surveyor  of  land  south  of  Tennes'^ee 

April  29. 1816 

Surveyor  for  Territories  of  Illinois  andMissouri'.'.!!!!!!! 
Surveyor  for  Territory  of  Florida 

March  3. 1823 

March  3. 1831 

Junol2. 183S 

Surveyor  lor  Territory  of  Wisconsin 

■September  27. 1850.... 

Surveyor  general  for  Territory  of  Oregon"!!!!!!!!!!!'.!!!!!!!! 

March  3. 1851 

Sorreyor  general  for  California 

and 

March  3. 1853 

Surveyor  general  for  Washington  Territory 
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Indian  agents 
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Indian  agents .      . 
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Superintendent  of  Indian  Affairs !.!....!!!!!!!! 

Indian  agents 
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Indian  ngente , , - 

Suin lintemicnt  of  Indian  Affairs 

Indian  ngents - - 

Superintendent  of  Indian  Affairs 

Indian  agents - 

Indi.in  agents , 
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Commissioner  of  Pensions! 
Commissioner  of  Pensions 
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Commissioner  of  Pensions 
Commissioner  of  Pensions 
Commissioner  of  I'ensionaJ 
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Secretary  of  the  Navy 

Assistant  Secretary  of  the  Navy 

Chiefs  of  Bureaus  in  Navy  Department 

Secretary  of  War 
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Solicitor  Court  of  Claims -, 

Assistant  solicitor  Court  of  Claims. 
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Sotlcitor  of  same ., 

'Sccretaiy  to  sign  Land  Patents .... 

Secretaiy  of  the  latwlat.-.-.. ..,_..-._.,......_ 

Assistant  Secretary  of  the  Interior _ 

Solicitor  of  War  iMpartment _ 

Solioitor  of  Navy  Department ...„..—... 

Conunissioner  Freedmen's  Bjttean .-_ 

Assistant  Commissioners  of  Froodmen's  Boreas 
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do. 
do. 
do. 

do. 

t. 

t. 

0. 

lo. 
;0. 
10. 

io. 


d«. 


8m  aok  itlumaa  H,  1^61. 
■MTiMt  S^WBicy  Jir,  IMt. 


Abolisbed,  aok— 


j|»oU>ked  hy  aat  of  March  1. 1817. 

For  foor  years,  "nnless  sooner  re- 
moTod  by  the  PMStdsnt," 

|-"ShaUhaNa<tarbMMWoialfd."  Jte. 


AMMiad^aitof- 

i  I  i  H  bIi  tM  *    '■        '      ^ 


SajperiDtendents,  treasoren,  and  other  offioen    of 
Manchmkits „ _ „ 


do. 
do. 


do. 


Commissioner  of  Edoo^on ..._.—.— .-.—-..-....„......_. 

Assistaot  Secretary  of  War ..j. «._ 

Second  Assistant  Secretary  of  War _ 

Oonunisaionan  to  reviae  staiatea -..„.„ 

CoBUnlasiOBeia  BinanoipattQIi.  ]>istriot  of  Oeliunbia-,. 

Warden  of  jail.  District  of  Coinmbta - 

Commissioners  to  oodify  laws.  District  of  Colombia. 

Jostiees  of  peace  for  District  of  CMombia...... _, 

Begiater  of  wills,  District  of  Colombia „.—.-..„_.... 

Recister  of  deeds,  District  of  Colombia 

Oommiarionar  (neipneiiy  traa<9)~— •....— —•—. 

Coaimiaaioner,   ehfef  astronomer   and   sarveyor 

of  Junel6,18«. 

Say  and  Pogetfioand). 

Commissioners  under  treaties  with  Colombia,  ^u...... 

Commissioner  California  Land  Claims- -.. 


do. 
da. 
*•• 

do! 


carry  into  effect  treaty  of  JoneJS, 
Commissioner  (Hudson  Ba 


to 


do! 
do. 

do. 

do. 

do. 


do. 


Mr.  CURTIS.  Mr.  Chief  Justice,  we  now 
derire  to  put  in  evidence  rsther  in  a  more 
formal  manner  than  has  been  done  heretofore, 
•itfaoviSh  the  Rubstantial  facts  have  been  bronght 
before  the  Senate,  we  believe,  by  the  honorable 
Manngera  themselves,  the  proceedings  which 
took  place  at  the  time  of  the  removal  of  Mr. 
Pfekering  by  Mr.  Adams,  accompanied  by  a 
certificafee  that  the  letters  to  and  ttom  various 
penoBS  between  the  3>ft  of  Jnne,  1799,  and 
the  Ist  of  Miy,  1802,  have  been  for  many  years 
missing  from  the  files  of  the  Department  of 
Sum.  The  eorrespondeoee  itself,  therefore, 
csntiot  be  produced  ftom  the  originals,  or  from 
copies  of  toe  originals,  but  no  doubt  they  are 
correct,  ai  those  letters  were  read  the  other 


day  by  the  honorable  Mi— gsri  ftosaa  vrtnme  of 
Mr.  Adams'  s  wtirks.  They  are  the  same  letters. 
The  tetters  ate  not  here ;  they  are  not  ia  the 
Department ;  bot  they  ate  printed  in  that  volame 
ana  were  read  from  the  volnmetfae  other  day. 

Mr.  Manager  BUTLEB.  Wait  a  moment. 
We  are  not  certain  abont  this.  [After  an  ex- 
amination of  the  documents  offered  in  evi- 
daoee.]  Do  I  HndsTataad  the  oeaasri  for  the 
President  to  say  th«a  these  papers  show  any- 
thing diflerent  from  what  was  shown  by  the 
Managers? 

Mr.  CURTIS.  No.  I  stated  that  iasabstanee 
the  matter  was  now  before  the  Senate,  bat  we 
wanted  the  formal  documents  to  be  put  in. 

Mr.  Manager  BUTLER.    The  only  difficulty 


I  find  is  this  :  that  you  do  not  pot  in  all ;  yon 
do  not  put  in  what  was  done  on  the  I2th  of 
May  as  well  as  the  18th  of  May,  1800. 

Mr.  CURTIS.    We  pat  in  what  there  is  here. 

Mr.  EVARTS.  You  have  already  put  in 
the  other. 

Mr.  Manager  BUTTJER.    Very  good. 

Mr.  CURTIS.  We  offer  these  documents 
from  the  Department  of  State. 

Mr.  Manager  BUTLER.     Very  well. 

The  documents  thus  offered  in  evidence  are 
as  follows : 

UinTin  SiATas  o*  Amaici. 

Departm  ml  of  &ate  : 
To  aUio  wAosi  llute  pretentt  thall  eaai(,  gnHing  : 
I  certify  that  the  docoment  hereonto  annexed  is  a 
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SUPPLEMENT  TO 


tm*  copy,  aueftiny  «zuBinad  and  sompared  with 
the  oriftinkl  ntolntion  of  theSenkte. dated  13th  May, 
1800,  and  filed  in  thU  Department,  confirmiof  John 
Manhall.  of  Tlnrinla,  td  be  Secretary  of  State,  and 
aamnel  Dexter,  of  Mauaohusetti,  to  be  Secretary  of 
tpe  Department  of  War. 

In  testimony  whereof  I, 'William  H.  Seward,  Sec- 
retary of  State  of  the  United  Statea,  hare  here- 
imto  subscribed  my  name  and  cansed  the  seal  of  the 
Department  of  State  tobo  affixed. 

Done  at  the  city  of  waahington  this  5th  day  of 
r,   -  I    Hnreb^. D.  1868,  and  of  the  independence 
iL.  B.J   ,f  ^^g  tJnited  Statea  of  America  the  ninety- 
second.  

WILUAM  H.  SKWABD. 

Uirmo  Statu  of  Aiubica. 
IM  Skhati,  jSm  13, 1800. 

The  Senate  proeeeded  to  consider  the  messaie  of 
the  Preaidentof  the  United  Statea  of  the  12th  instant, 
■od  the  nominationa,  contained  therein,  of 

The  Hon.  John  Marahall,  eaq.,  of  Viradnia,  to  be 
Secretary  of  State,  in  tiM  place  of  tbe  Hon.  Timothy 
Fiokcring,  eaq.,  remored. 

The  Hon.  Samuel  D«st«r,  e«|.,  «t  M aaaaefawetta, 
to  bo  Secretary  of  the  Department  of  War,  in  the 
place  of  the  Hon.  John  Marshall,  nominated  for  pro- 
dintion  to  tbo  office  of  State. 


Whereupon, 

Raolixd,  That  they  do  i 

appointments  acreeably  to  the  nominationa  respect- 


bat  they  do  advise  and  consent  to  the 


ively. 
Attest :  SAMUEL  A.  OTIS,  Stcrtlart. 

The  CHIEF  JUSTICE.  The  execntiTe 
olerk  of  the  Senate  desires  to  correct  a  state- 
ment made  in  respect  to  the  nomination  of 
Mr.  Ewing.  Mr.  Clarke  will  make  the  cor- 
rection. 

D.  W.  C.  Clarke  recalled. 

The  WiTNKss.  I  stated  in  my  examination 
that  the  nomination  of  Mr.  Ewing  was  brosght 
to  the  Senate  on  the  22d  of  Febraary.  I  did 
so  in  conseqnence  of  a  memorandum  which  I 
found  at  the  bottom  of  my  sheet.  I  find,  by 
investigation  since,  that  I  made  that  memo- 
candum  from  the  fact  that  it  was  brought  to 
tlie  Senate  Chamber  on  the  22d  of  February 
b^  Mr.  Moore,  but  the  Senate  was  not  in  ses- 
non,  and  he  retamed  with  it  to  the  Executive 
Mansion.  He  brought  it  up  with  one  other 
message  and  the  message  of  the  President  in 
relation  to  the  removal  of  Mr.  Stanton  on  the 
34th,  and  it  wes  then  submitted  to  the  Senate. 

By  Mr.  Cobtis; 
.  QuetUon.  I  want  to  see  if  I  correctly  under- 
stand yon.  I  understand  your  statement  now 
to  be  that  Colonel  M«ore  bnwgiit  it  and  de- 
Bvered  it  to  you  on  the  22d,  but  the  Senate  had 
adjourned? 

Answer.  No,  sir.  He  bronght  it  up  on  the 
32d;  he  did  not  deliver  it  to  me. 

Quation.  He  brought  it? 

Answer.  He  brought  it  on  the  22d,  but  the 
Senate  was  not  in  session,  and  he  took  it  back 
to  the  Executive  Mansion, 

Question.  And  on  the  24th  he  retnrtaed,  and 
then  it  was  formally  brought  in? 
.  Anstoer.  That  is  it. 

By  Mr.  Manager  Bctler  : 

Question.  How  do  you  know  that  he  bronght 
Hhere;  of  your  own  knowledge? 

Answer.  Only  by  the  information  of  Colonel 
Moore. 

Question.  Then  all  you  have  been  telling  us 
is  what  Colonel  Moore  told  yon  ? 

Answer.  Yes,  sir;  that  is,  all  in  regard  to  the 
iomination. 

Mr.  Manager  BUTLER.  Very  well,  sir; 
vo  do  not  want  any  more  of  Colonel  Moore's 
information  from  yon. 

Mr.  CURTIS.    We  will  call  Colonal  Moore. 

WiixuM  0.  MoQ.BB  recalled. 

By  Mr.  CcRTia : 

QuestuM,  (handing  to  the  witness  the  mes- 
sage nominating  lliomas  Ewing,  sen.,  as  Sec- 
retary of  War.)  What  is  the  document  you 
hold  in  your  hand? 

Ansioer.  The  nominatioB  to  the  Senate  of 
Thomas  Ewing,  sen.,  of  Ohio,  to  be  Secretary 
for  the  Department  of  War. 

Qttestion.  Did  you  receive  that  from  the 
President  of  the  United  States  ? 

Answer.  I  did. 

Question.  On  what  day? 

Answer.  On  the  22d  day  of  February,  1868. 

Question.  About  what  hour  in  the  day  7 

Answer.  I  think  it  was  after  twelve  o'clock. 

Question.  And  before  what  hour? 


ATiswer.  And  before  one. 

Question.  Between  twelve  and  one? 

Answer.  Between  twelve  and  one. 

Question.  What  did  you  do  with  it? 

Answer.  By  the  direction  of  the  President 
I  bronght  it  to  the  Capitol  to  present  it  to  the 
Senate. 

Question.  About  what  time  did  yoa  wrriTe 
here? 

Answer.  I  cannot  state  definitely,  but  I  pre- 
sume about  a  quarter  past  one. 

Question.  Was  the  Senate  then  in  session,  or 
had  it  a^'oumed? 

Answer.  It  had,  afler  a  very  brief  session, 
adjourned. 

Question.  What  did  you  do  with  the  doen- 
ment,  in  conseqnence? 

Answer.  I  returned  with  it  to  the  Executive 
Mansion,  after  a  visit  to  the  House  of  Repre- 
sentatives. 

Question.  Were  you  apprised  before  yon 
reached  the  Capitol  that  the  Senate  had  ad- 
journed? 

Answer.  I  was  not. 

Question.  What  did  you  do  with  the  docu- 
ment subsequently? 

Answer.  I  returned  with  it  to  the  Executive 
Mansion,  after  having  visited  the  House  of 
Represeatatiives. 

Question.  Was  anything  more  done  with  the 
document  by  you,  and  if  so,  when,  and  what 
did  you  do? 

Answer.  I  was  directed  bv  the  President  on 
Monday,  the  21th  day  of  February,  1868,  to 
return  and  deliver  it  to  the  Senate. 

Question.  What  did  you  do  in  consequence? 

Answer.  I  obeyed  the  order. 

Cross-examined  by  Mr.  Manager  Botlbr  : 

Question.  Was  that  open  and  as  it  is  now, 
or  in  a  sealed  envelope,  when  you  took  it? 

Answer.  In  a  sealed  envelope. 

Question.  Did  you  put  it  in  yourself? 

Answer.  I  did  not. 

Question.  Did  you  see  it  put  in? 

An»wer.  I  did  not. 

Question.  How  do  yon  know  what  wm  in 
the  envelope  ? 

Answer.  It  was,  I  beKeve,  the  only  niessage 
I  bronght  that  day ;  I  gave  it  to  the  clerk,  who 
sealed  it  and  handed  it  to  me. 

Qwstion.  And  then  did  yon  unseal  it  again 
at  aO ;  or  did  you  examine  it  to  see  what  was 
in  it  until  yon  left  it  here  on  the  24th  ? 

Atiswer.  I  did  not,  to  my  recollection. 

Question.  Did  you  show  it  to  anybody  here 
in  the  House  on  that  day  ? 

Answer.  No,  sir ;  it  was  sealed. 

Question.  Have  you  spoken  this  morning 
with  Mr.  Clarke  here  upon  this  subject? 

Answer.  He  asked  me  upon  what  date  I  had 
delivered  the  message.   I  told  him  the  24th, 

Mr.  CURTIS.  I  now  offer  in  evidence,  Mr. 
Oiief  JnsUce,  a  doeoment  which  I  desire  to 
be  read  by  the  Clerk. 

Mr.  Monager  BUTLER.  Allow  me  to  see 
it  before  it  is  read. 

Mr.  CURTIS.    Ccrtainlv. 

[The  document  was  handed  to  Mr.  Manager 
BvTLBR  and  examined  by  him.J 

Mr.  Manager  BUTLER.  We  have  no  ob- 
jection. 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
read  the  document. 

The  Secretary  read  as  follows : 
TThtid  STAtaa  or  AmaioA, 

To  all  to  whom  thetepraentt  thall  come,  prcetiitt: 

I  certify  thett  the  document  hereunto  annexed  is  a 
tn|ie«opy,earefully  axaminadaDd  compared  with  the 
onnnal  record  of  this  Department^  authoriitng 
"John  Nelson.  Attorney  Oeaerat,  to  discharge  the 
dotiee  of  Secretary  of  Stat*  ad  M/«rtm  until  a  sno- 
CMsor  to  4-  P.  Upshar  shall  be  appointed."  aad  that 
this  appomlment  was  mode  during  thesession  of  the 
Senate. 

I  furder  certify  that  the  confirmation  by  the  Sen- 
ate of  John  C.  Calhoun  to  succeed  Mr.  Nelson  is  a 
true  copy  of  the  original  filed  in  this  Department. 

In  testimony  whereof  1,  William  H.  Seward,  Sec- 
retary of  Stato  of  the  United  Sutes,  have  hereunto 
aubseribed  my  aaihe  and  caused  the  seal  of  the  De- 
partment of  State  to  bo  affixed. 

Done  at  the  city  of  Wasliington  the  6th  day  of 
r,  ,  1  April,  A.  D.  1868,  and  of  the  independenceof 
"""'-' the  United  States  of  America  tbeninaty- 
socond.  WILLIAM  flTSEWABD. 


The  Hon.  John  Nelson,  Attorney  General  of  the 
United  Sta||s,  will  discharge  the  duties  of  Secretair 
of  State  ad  tii(«run  until  a  successor  to  the  Hon.X 
P,  Upahur  shall  be  appointed. 

ThcDcpartmentot  State  will  be  put  into  mourning 
for  the  death  of  the  Hon.  Abel  P.  Upshur,  late  Sec- 
retary of  State;  and  all  foreign  envoys  and  minis- 
ters of  thoUnited States, and otherofficcrsconnoctod 
with  the  Department  of  State,  whether  at  home  or 
abroad,  will  wewr.the  usual  badga  in  token  of  ni^ 
and  respect  for  his  memory,  during  the  poiod  of 
thirty  days  m>m  the  time  of  receiving  this  order. 

/'eftmarv  29,1844.  JOHNTTLBR, 

Im  Sisats  op  cb(  Uritkd  St  ato, 

March  6,  i&U. 
Renlved,  That  the  Senate  advise  and  consent  to 
the  appointment  of  Joko  C.  Calhoun,  of  South  Caro- 
lina, to  be  Secretary  of  State  in  place  of  At>el  P.  Up- 
shur, deceased,  agreeably  to  the  nominatioo. 
Attest:  ASBUBY  DICK  INS. 

Secretary, 

Mr.  CURTIS.  I  now  offer  in  evidence 
another  document,  whidi  I  also  wish  to  be 
read  by  the  Clerk  after  it  has  been  inspected. 

[Tbedocumentwashanded  to  the  Managers.] 

Mr.  Mana^  BUTLER.  We  have  no  ob- 
jection to  this. 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
read  the  document. 

The  Secretary  read  as  follows : 

UiimD  Statis  or  Aiccbioa, 

D*parUnnt<tf  Stale! 
To  auto  wson  tk—»  praentt  thall  oome,  grettntg  .• 

I  certib'  that  the  doenment  hereunto  annexed  is  a 
true  copy,  careftally  examined  and  compared  with 
tho  original  record  of  this  Department,  authorizing 
Winficid  Scott  to  act  as  Secretary  of  War  ad  interim, 
during  the  vacancy  occasioned  by  the  resignation  of 
Qeorge  W.  Crawford,  and  that  this  appointment  was 
made  during  the  session  of  the  Senate. 

I  farther  certify  that  the  confirmation  by  the  Sen- 
ate of  Charles  M.  Conrad  as  Secretary  of  War  to  suc- 
ceed Oeneral  Scott  is  a  tmeoopy  of  the  original  filed 
in  this  Departmept. 

In  testimony  whereof  L  William  H.  Seward.  Sec- 
retary of  State  of  tho  United  States,  have  hereunto 
sabsCTibed  my  name  and  eaosed  the  seal  of  the  De- 
partment of  State  to  bt  affixed. 

Done  at  the  city  of  Wadiington  tiiis  6th  day  of 
r .   .1  April,  A.  D.  U68,  and  of  (he  independence  of 
"""•■'Uje   United    Btates  of  America  the   iiinety- 
second.  WILLIAH  H.  SBWAHD. 

I  hereby  appoint  Major  Oeneral  WinSeld  Scott  to 
act  as  Secretary  of  War  ad  interim  during  the  va- 
cancy occasioned  by  the  resignation  of  tho  Hob. 
Qeorge  W.  Crawford.  _ 

HILLARD  FILLMOBB, 

/«*»2S,1850,  _ 

[BxtraeLj 

In  ExKcimvB  Sbssiok, 

Sexats  or  TBI  UsiTKD  States. 
Auffuet  IS,  1830. 
Betotved,  That  the  Senate  advise  and  consent  t» 
the  appointment  of  the  fullowing  named  persons 
agreeably  to  their  nominations  respoctiroly : 
•      **••••••• 

Charles  M.  Conrad,  of  tho  State  of  Lonisiasa,  t« 
be  Secretary  of  War, 
Attest:  ASBUBY  DICEIN6, 

Seerttarw. 

Mr,  CURTIS.  I  now  offer  in  evidence  three 
papers,  all  of  which  relate  to  the  same  trana- 
action.  I  have  put  them  in-  an  envelope,  bo 
that  they  may  be  kept  together. 

[The  papers  were  handed  to  the  MaDi^«rB 
and  examined  by  them.  ] 

Mr.  Manager  BUTLER,  (seleclingooeof  tbe 
papers. )  We  object  to  this  memorandam.  We 
do  not  object  to  theotherpapers.  The  memo- 
randum of  Mr.  Browning  is  not  any  l>eUer  thaa 
anybody  else's  memorandum. 

Mr.  CURTIS.  It  merely  states  a  fact  whi<^ 
appears  by  a  comparison  of  the  date  of  the 
comtnission  with  the  date  of  the  ad  interim 
appoiutmeat.    It  is  namateriaL 

Mr.  Manager  BUTLER.  Very  good.  W« 
have  no  objection  to  the  other  papers. 

The  CHIEF  JUSTICE.  TbeSeemtary  will 
read  the  documents. 

Mr.  C  URTIS.  We  offer  those  which  are  boI- 
objected  to. 

The  Secretary  read  the  do«ument«,as  followac 

DxPABntta*  or  thi  Imtbbiob. 

WAaBlietOH,  D.  C,  Afril  7, 1868. 
L  0.  H.  Drowning,  Secretary  of  the  Interior,  de 
hereby  certify  that  the  annexed  paper  if  a  true  oopr 
from  the  records  of  this  Department. 

In  testimony  whereof  I  nave  korevnto  snbscribad 
r,   „  1  my  name  and  caused  the  seal  of  the  DapsuX- 
i*"  *•>  ment  to  be  affixed  the  day  and  year  alMtTe 
written. 

O.  H.  BBOWNINe^ 
Secretam  of  the  Inlerior. 

Digitized  by  vj^^  v^ -c  i'*^ 


THE  CONGRBMflOKAL  GLOBE. 


183 


[Copy.] 

BxaoDTiTi  ]||Aaaiaii. 

WasBIMOTON,  January  10. 1861. 
Thereby  Appoint  Mosfs  KoUey  to  be  acting  Secrs- 
tery  of  the  Interior  nntil  other  ftrranffements  oan  be 
Bade  ia  the  premisM.     '    JAMi<£  BUCHANAN. 

Mr.  Maimger  BUTLER.  Mkr  I  ask  the 
aooaael  if  they  have  any  record  tMre  of  what 
became  of  the  Seoretary  of  the  Interior  at  the 
time  this  acting  appointment  was  made,  whether 
he  had  resi|;;Bed  or  ran  away,  or  whatT 

Mr.  CURTIS.  I  am  not  informed.  I  can- 
aot  speak  either  from  the  record  or  from  recol- 
Icetion.  Therewssacommission  Bent  ap  which 
baa  not  yet  been  read. 

The  Seeretary  veadaa  follow* : 

Dkitbd  States  or  AmniiCA, 

DqgorMwiil  of  Ante  .• 
21*  aU  to  wiont  titet*  pretenit  thali  comt,  trettitm  ; 

I  ocrtify  that  the  document  hereunto  annexed  is  a 
irae  copy.  careAiHy  examined  and  compared  wUK 
fta  oriRinal  record  in  thia  Deoartment. 

In  testimony  whereof  I,  William  H.8«wad.  Seo- 
retary of  State  of  the  United  States,  have  hereunto 
niMSTibed  my  name  and  oansed  the  seat  of  the  De- 
Mstment  of  State  to  be  afllzed. 
Done  at  the  oity  of  Washington  this  6th  day  of 
April  A.  Din  1868,  and  of  the  indepeadenee  of 
lu  8.1  the  United  State*  of  Amerioa' the  ninety-see- 
ond.  _     WM^H.  SSWABD. 

AV*AHAK  IdSraLS, 

Preiident  of  (M  United  Stale*  of  Amenoa  : 
To  aU  vho  ahatl  tee  thete  pretente,  greeting : 

Kd4«  yet  that  reppsinc  speoial  trust  and  oontdenee 
in  tiM  palriotisfs,  intMoity.  and  abilities  of  Caleb 
B.  Smith,  of  Indiaoa,  Inave  nominated,  and  by  and 
with  the  adriee  and  consent  of  the  Senate  do  ap- 
point, him  to  be  Seoretary  of  the  Interior  of  the 
Uaited  States,  and  do  aam^BM  and  oiM«war  him 
to  execute  and  fulflll  the  duties  of  thatomee  aoeord- 
inir  to  law.  And  to  hare  and  to  hold  the  said  office 
with  all  the  powers,  privileges,  and  emoloments 
tberennto  of  nht  appertaining  nnto  him.  the  said 
Caleb  B.  Smith,  during  the  pleasure  of  thoFreaident 
of  the  United  States  for  the  time  being. 

In  testimoay  whereof  I  bare  caused  these  letters 
to  be  made  patent  and  the  seal  of  the  Unitwl  Statss 
to  be  hereunto  aiBxed. 

Qiren  under  my  hand,  at  the  city  of  Washington, 
the  6th  day  of  March,  ia  the  year  of  our  Lord 
[k  s.}  1861.  and  of  the  iiii»»tjaAem»oot  tb*  Uaited 
States  of  Ameiiea  the  eigh^-fitth. 

ABBAHAU  LHTCOLN. 

BytbePresUaati 
Wiujaw  U.  SaVABD,  Seantani  ofSkile. 

Mr,  CURTIS.  I  now  o#er  in  eyideace* 
docament  which  relates  to  the  remorat  from 
office  of  the  collector  and  appraiser  of  mer- 
chandise at  the  city  of  Philadelphia,  and  also 
a  copy  of  tlie  oommimiens  issoed  to  their  snc- 
ceasors. 

[The  documents  were  handed  to  the  Man- 
agers and  examined  by  them.] 

Mr.  Manager  BUTLEfi.  Onr  objection  to 
this,  Mr.  Ptttsidest,  is  that  this  is  not  an  act 
of  any  President  or  any  person  hayiM  aathor- 
ity  to  discharge  ofScers.  What  is  offered  is  a 
letter  of  one  MoCliotock  Yonng,  acting  Secre- 
tary of  the  Treasaiy,  directed  to  the  appraiser 
in  Philadelphia,  in  which  he  recites  a  ftet 
Ikat  is  what  is  offsred  in  eyideaee — the  act  of 
MeClintock  Young,  acting  Secretary  of  the 
Treasury — which  he  writes  to  the  collector  of 
eastoou  at  Philadel^ia,  asking  him  to  hand 
al^ter  to  Richard  Coe,  Esq.,  saying  that  he 
IB  du«cted  to  say  that  he  does  not  want  his 
services  any  loneer.  I  do  aiet  see  how  it  bears 
OB  thia  iwae.  The  fact  that  aomebody  was 
eommissioned  we  do  not  object  to ;  bat  we  do 
oliject  to  this  letter  of  acting  Assistant  Seore- 
taiy  MeClintock  Young. 

Mr.  CURTIS.  Do  70U  waat  evidence  of 
the  bet,  that  he  was  acting  Secretary? 

Mr.  Manager  JBUTLER.  No,  sir;  I  have 
that  fact  among  these  commissions  of  my  own. 

Mr.  CURTIS.  The  docomenU  are  certified 
t^olarly  by  the  Secretary  of  the  Treasury  as 
coming  from  the  records  of  that  Department. 
The  docnments  themselves  consist  of  two  let- 
ters signed  by  MeClintock  Young,  who  it  is 
admitted  was  the  acting  Secretary  of  the  Treas- 
ory  at  the  time  when  he  signed  these  letters. 
We  offer  them  in  evidence  to  show  acts  of  re- 
moval of  these  Treasury  officers,  the  appraiser 
and  the  collector  in  Philadelphia,  by  the  act 
of  MeClintock  Young,  acting  Secretary  of  the 
Treasury,  who  says  that  he  proceeds  "  by  the 
direoUob  of  the  President." 

.Mr.  Manager  BUTLER.  The  difBcul.ly  we 
find  is  not   removed.    It  is  an  attempt  by 


McCliatoek  Yonag,  acting  Secretary  of  the 
Treasury,  to  raaove  sa  otSeer  by  reciting  that 
he  is  directed  by  the  Preeidest  so  to  do.  If  this 
is  evidence,  we  have  to  go  on  and  try  the  ques- 
tion of  the  right  of  MeClintock  Young  to  do  this 
act,  to  see  wnether  an  appraiser  is  one  of  the 
"inferior  officers"  that  a  Secretary  of  the 
Tseasury  may  remove,  or  the  President  may 
remove  without  the  advice  and  consent  of  the 
Senate  ;  we  have  to  go  into  a  new  series  of  in- 
vestigations. It  is  notanactofthePresident; 
it  is  not  an  act  of  the  head  of  a  Department ; 
and  it  is  remarkable  as  the  only  case  that  oan 
be  found  of  ib»  kind  so  far  as  we  know;  and  if 
it  was  evidence  at  all,  it  would  rather  prove  the 
rule  by  being  the  exception. 

Mr.  CURTIS.  I  ondwstand  it  to  be  admit- 
ted that  MeClintock  Yonng  was  the  acting 
Secretanr  of  the  Treasury. 

Mr.  Manager  BUTLER.  Yes,  sir ;  I  have 
Ua  appoiatment. 

Mr.  CURTIS.  I  take  this  act  of  bis,  there- 
fore, as  if  it  had  been  done  by  a  Secretary  of 
the  Treasory. 

Mr.  Manager  BUTLER.    Yes,  sir. 

Mr.  C  UR'IIS.  He  says  that  he  proeeeds  by 
the  order  of  the  President,  and  I  take  itto  be  well 
settled  judioialW  and  piaotio^tf  that  where 
ever  the  head  of  a  D^Murtmeitt  si^e  he  acta  by 
the  order  of  the  Presideat  he  is  presumed  to 
tell  the  truth,  and  it  requires  no  evidence  to 
show  that  he  acts  b^  the  order  of  the  President. 
No  such  evideaoe  is  ever  preserved,  no  record 
is  e'Per  made  of  the  direction  which  the  Presi- 
deat gives  to  one  of  the  heads  of  Depsutments, 
as  I  n»d««tand,  to  proceed  in  a  transaction  of 
this  kind.  But  when  a  head  of  a  Department 
says  "  by  order  of  the  President  I  say  so  and 
so"  all  courts  and  all  bodies  presume  that  he 
tells  the  troth. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
tiiinks  that  this  evidence  is  admissible.  The 
act  of  a  Secretary  of  the  Treasury  is  the  act  of 
the  President  unless  the  contrary  be  shown. 
He  will  pat  the  question  to  the  Senate,  how- 
ever, if  any  Senator  desires  it.  [  After  a  pause.  ] 
The  evidence  is  admitted.  Do  you  desire  to 
have  it  read  ? 

Mr.  C  URTIS.    If  yon  please,  your  Honor. 

The  Secretary  read  as  follows : 

United  Statxs  or  Ahkkiea, 
TtBABUBY  BarABTMSHT.  April  7, 1868. 
Punnaat  to  the  act  of  Congress  of  the  22d  of  Feb- 
ruary. 1849, 1  hereby  certify  that  the  annexed  are 
true  and  oorroot  copies  from  the  records  of  this  De- 
partment of  the  oommission*  issued  to  Riohard  Coe 
and  Charles  Franois  Brenil,  as  appraisets  of  mer- 
chandise -for  the  port  of  Philadelphia,  in  the  State 
of  Penosylrania. 
Ia  witness  whereof  I  have  hereunto  set  my  band 
and  oaased  the  seal  of  the  Treasury  Depart- 
[L.8.]    ment  to  be  affixed  on  the  day  and  year  first 
above  written.  H.  MeeULLOCH, 

Sttrttary  of  the  TreoMtm, 

Mr.  CURTIS.  It  is  onl;^  necessary  to  give 
the  dates  of  those  commissions ;  you  need  not 
read  them  at  large. 

The  Skcbetart.    The  commission  of  Rich- 
ard Coe  is  dated  the  25th  day  of  June,  1841 ; 
the  commission  of  Charles  Francis  Breuil  is 
dated  the  80th  day  of  Angust,  1842. 
Mr.  CURTIS.    Now  read  the  letters. 
The  Secretary  read  as  follows : 

Tbkascey  Depaetmkkt,  Anowt  17, 1842. 
Sib:  I  am  directed  by  the  President  to  Inrorm  you 
that  your  services  as  appraiser  of  mcrehandise  for 
the  port  of  Philadelphia  are  no  longer  reqaired. 
I  am,  very  respeotlully.  &Cm 

MoCLINTOCK  YOUNG. 
Ae(«i0  Seeretary  of  the  Treatunf. 
BiOEABO  Cob, 

Apfraiter  of  Mtrchandite,  Philadelpiia. 

TrKASTTBT  DitrARTVBKT,  AuffrutVl,  1842. 
Sib:  I  hare  to  reoaest  that  yon  will  deliver  the 
inalosed  letter  to  Kiohard  Coe,  Esq.,  appraiser  at 
Philadelphia. 
I  am,  *c.,  McClINTOCK  YOUNG, 

Acting  Secretary  of  ihc  Trcatmy. 
Ctiltetior  of  M«  Ou^ome,  Philadelphia. 

Mr.  CURTIS.  I  now  off'er  in  evidence 
documents 'from  the  Navy  Department. 

[The  documents  were  handed  to  the  Man- 
agers for  examination.] 

Mr.  STEWART,  (at  two  o'clock  and  fifteen 
minutes  p.  m.)  I  move  that  the  Senate  take 
a  recess  for  fifteen  minutes. 


Mr.  SUMNER.  I  move  an  am(»dmeat  to 
that,  that  business  be  resumed  forthwith  after 
the  expiration  of  fifteen  minutes. 

The  CHIEF  JUSTICE.  The  Chief  Justice, 
before  patting  the  ({uestioa  on  that  amendment, 
begs  leave  to  remind  Senators  how  extremely 
difficult  it  is  to  resume  the  business  of  the  Sen- 
ate unless  the  Senators  are  present.  The  Chiof 
Justice  will  pat  the  question  on  the  amend- 
ment. 

The  amendment  was  rgected. 

The  CHIEF  JUSTICE.  The  question  now 
is  on  the  motion  of  the  Senator  from  Nevada. 

The  motion  was  agreed  to. 

The  CHIEF  JUSTICE  resumed  the  chair 
at  the  expiration  of  fifleen  minutes,  but  there 
not  being  many  Senators  present  business  was 
not  resumed  till  two  o'clock  and  forty-five 
minutes  p.  m.,when  the  Chief  Justice  sard: 

Senators  will  please  give  their  attention. 
Counsel  for  the  President  will  proceed  with 
the  defense. 

Mr.  Manager  BUTLER.  Attheadjoumraent 
I  was  about  objecting  to  the  papers  offered  from 
the  Navy  Department.  The  ground  of  my  objec- 
tion is  tnis :  the  certificate  appended  does  not 
certify  them  to  be  copies  of  records  from  the 
Navy  Department,  but  simply  certifies  "  that 
the  annexed  is  a  true  statement  from  the  rec- 
ords of  this  Department"  signed  by  "  Edgar 
T.  Welles,  chief  clerk,"  and  then  there  is  an 
attestation  that  he  is  chief  clerk.  Then  the 
heading  of  the  paper  is  "memoranda,"  so 
that  the  paper  is  not  an  official  copy  of  the 
record,  but  is  a  statement  mode  up  by  the 
chief  clerk  of  the  Navy  Department  of  certain 
matters  which  he  has  either  been  asked  or 
volunteered  to  do  ;  and  the  difficulty  about  it 
is  that  it  is  informal,  and  they  leave  out  here 
many  of  the  things  which  are  necessary  to 
ascertain  what  bearing  this  has  on  the  case. 
For  instance,  Thomas  ^astiu,  Navy  agent  at 
PcQsacola,  it  is  stated,  was,  on  the  19th  of 
December,  1840,  dismissed  by  direction  of  the 
President  for  failing  to  render  his  accounts 
and  Purser  So-and-So  was  ordered  to  take  his 
place.  It  does  not  appear  what  then  was 
done,  whether  the  Senate  was  in  session  an4 
whether  the  President  sent  at  the  same  mo- 
ment an  appointment  to  the  Senate.  All  that 
appears  is  that  on  the  29th  of  April,  1841,  the 
President  appointed  Jackson  Morton,  Navy 
agent  at  Pensacola.  He  might  have  sent  in 
Jackson  Morton's  name  at  the  very  moment 
that  he  dismissed  this  man.  Nbn  constat ;  it 
does  not  appear  at  all. 

I  only  put  this  as  au  illustration.  These  are 
not  copies  of  records,  but  they  are  certified  to 
bo  a  statement  made  up  from  the  records  by 
somebody  not  under  oath,  and  who  has  no 
right  to  make  statements,  and  they  are  wholly 
ilmsoiy.  Occasionally  there  are  memoranda 
in  pencil  upon  these  papers  made  by  other 
persons. 

Mr.  CURTIS.  Wo  can  apply  India-rubber 
there,  and  that  would  remove  mat  otyection. 

Mr.  Manager  BUTLER.  Yes,  sir.  The 
difficulty  is  not  so  much  what  is  stated  here  as 
what  is  left  out  Everything  is  left  out  that  is 
of  vaJue  to  the  understanding  of  this  case. 
Here  are  memoranda  made  up  from  the  records 
that  A  B  was  removed,  but  the  circumstance 
und^  which  be  was  removed,  who  was  nomin- 
ated in  his  place,  and  when  that  person  was 
nominated  do  not  i^pear.  It  only  appears  that 
somebody  was  appointed  at  Pensacola. 

Mr.  JOHNSON.  Are  the  dates  given,  Mr. 
Manager? 

Mr.  Manoger  BUTLER,  The  dates  are 
given  in  this  way :  it  is  stated  that  on  the  19th 
of  December,  1840,  a  person  is  removed,  and 
then  on  the  6th  of  January  one  Johnston  was 
informed  that  he  had  been  appointed.  Ho 
must  have  been  nominated  and  gone  through 
the  Senate  and  been  tH>nfirmed  in  the  mean- 
time. A'cn  constat  bat  that  he  was  nominated 
at  this  very  moment;  and  if  he  was  nominated 
at  the  very  moment  the  other  man  was  re- 
moved, the  value  of  it  is  gone  as  a  precedent. 
Then  Johnston  was  lost  on  the  voyage,  and 
on  the  29th  of  April,  1841,  another  man  was 
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•ppoioted ;  kat  (he  whole  value,  I  »j,  b  gone 
Wecauae  they  btve  not  gWeo  bb  the  T«conl; 
Uiey  have  only  given  na  memoranda,  and  it  is 
80  Btatedi  "memoranda  of  records."  Who 
ba»  any  commisMon  to  make  memorandafron 
the  records  for  evidence  before  the  Senate? 
And  then  in  the  certificate  the  word  "  copies" 
is  stricken  oat,  and  the  words  are  written  in : 
"A  true  stateoient  of  the  records" — a  state- 
ment such  as  Mr.  Edgar  T.  Welles  chooses  to 
make,  or  sach  asanybody  elsechooses  to  make. 
I  never  heard  before  that  anybody  had  a  right 
to  come  and  certify  memoranda  of  records,  aud 
put  it  in  as  evidence.    That  is  one  paper. 

Then  the  next  paper,  aUhoagh  itpnrportsto 
contain  true  copies  of  records  from  the  office, 
consists  of  nothing  but  letters  about  the  ap- 
pointment and  removal  of  ofiScers,  Navy  agents 
agaio^  but  being  so  removed  and  appointed 
only  aportion  of  the  correspondence  is  given 
us.  When  the  nominations  were  sent  in  is  not 
given  vs.  I  do  not  mean  to  say  that  mjr  fiiends 
on  the  other  side  chose  to  leave  anything  out ; 
but  whoever  prepared  this  for  them  hascnosen 
to  leave  out  the  material  facts  whether  the 
Senate  was  in  session,  or  whether  other  names 
were  sent  in.  Now,  the  question  is  if  yon  are 
going  to  take  excerpts  from  the  records. 

I  want  to  call  the  attention  of  the  Senate 

strD  further  to  the  fact  that  all  the  officers  who 

-are  covered  by  these  papers  they  have  oflfered 

are  appointed  under  the  act  of  May  15,  1820, 

(or  four  years.    That  act  provided  (hat: 

"All  dhtriet  attoracy*.  ooUaoton  of  tbe  enstoBM, 
naval  oflSean  and  aorva/on  of  th«  oostoms.  Navy 
•cents,  reeeiven  of  pubho  moneys  for  lands,  regis- 
ters of  tbe  land  offices,  paymnstera  in  the  Army,  the 


■pothcsair  cenaraL  the  assistant  oBotbeaules  gea^ 
eral,  and  the  eommissary  geaeralpf  Mirehases,  to  be 
at>pointod  ander  the  laws  of  the  United  States,  shall 


he  appointed  for  the  ttrm  of  fonr  years,  bat  shaH  be 
nmovable  from  ofioe  at  plessoxe." 

Bo  that  their  very  tennre  of  oiBce  settles  it 
ttiat  th^y  are  removable  "at  iileasare,"  so  en- 
acted by  (he  law  which  creates  them :  and  now 
the  gentlemen  are  going  to  show  tliat  under 
ifaat,  in  some  parrticnTar  instances,  officers  were 
removed  at  pfeasnre,  bnt  not  to  show  how  they 
were  removed,  the  manner  of  their  removal, 
and  then  to  attempt  to  show  that  by  memo- 
randa made  by  Edgar  T.  Welles,  certified  by 
(Hdeon  WeDes  to  be  chief  clerk.  Is  that  evi- 
denoeT 

Mr.  OtTRTIS.  I  nnderstand  the  anbstsnce 
of  the  objections  made  to  these  documents  to 
be  two.  The  first  is  that  these  are  only  mem- 
oranda from  the  records  and  not  comes,  not 
full  and  formal  copies  (rom  the  records.  It  is 
said  that  it  is  not  proper  to  adduce  in  evidence 
such  statements  of  the  results  shown  by  the 
records;  that  instead  of  giving  a  table  contain- 
ing  the  name  of  the  officer,  tbe  office  which  he 
held,  the  day  when  removed,  and  the  person 
by  whose  order  he  was  removed  there  should 
be  an  extended  copy  of  the  entire  act  and  all 
the  papers  relating  to  it.  Well,  in  the  first 
place,  I  wish  the  Senate  to  call  to  mind  that 
the  only  document  of  this  character  relating 
to  removals  from  office  which  hns  been  pnt  in 
by  the  honorable  Managers  is  a  document  fi-om 
the  Department  of  State,  which  contains  ex- 
actfy  tni»  memorandnm  of  facts : 
"SduchiUS. 

"List  of  appotatmaiaa  of  heads  of  DovartsMots 
made  by  theTrcsident  at  any  time  during  tho  ses- 
sion of  tbe  Senate: 

"  Xiaolky  Pielcetii«,  Bortmostsc  Seaeral,  Jane  1, 
1784. 

"Samuel  L.  Sottthard,  Acting  Seoretaiy  of  tbe 
Treasnry,  Jaanary  K.  199." 

And  so  00.  That  is,  it  is  *  list  extracted  ont 
of  the  records  in  the  Department  of  the  Sec- 
retary of  State  containing  die  names  of  the 
officers,  tbe  offices  they  held,  the  date  when 
they  were  removed,  SdM  the  authority  by  which 
they  wore  removed. 

Br.  JOHNSON.    How  is  it  certified? 

Mr.  CURTIS.  It  is  simply  certiiied  by  the 
Secretary  of  State  himself. 

Mr.  Manager  BUTLEll.    In  what  language? 

Mr.  CURTIS.  This  is  a  copy  which  I  hold 
in  my  hand,  and  I  am  not  prepared  to  say  how 
it  is  certified  ;  but  it  is  in  evidence,  and  can  be 


seen.  I  thisk  it  will  W  fooMl  to  he  siaapW  * 
letter  from  the  S«eratai]r  of  State  saying  that 
there  were  found  on  the  reeards  of  his  Depart- 
ment these  &ots,  not  any  fotmal  ceitificot*  of 
extraota  (rom  th*  records  If,  howerar,  tha 
Sesiate  abeuLd  think  that  it  is  abaointely  neow 
sary,  or,  unier  the  nrcuastaneesof  this  oase, 
projpar  to  r«quire  these  eaatiied  oopies  of  the 
entire  acts,  instead  of  taking  the  names,  dates, 
and  othar  pavtimlar*  bom  the  records  in  tbe 
fiana  wUoh  we  hava  thoaght  most  convanian^ 
and  which  certainly  takag  up  less  time  and 
space  than  the  other  would,  we  must  apply  for 
and  obtain  them.  If  there  is  a  tachaical  diffi- 
oolty  of  that  sort  it  is  one  whack  we  meat 
remove. 

Mr.  JOHNSON.  Will  the  counsel  state 
what  the  act  of  Oongressu  which  makes  theee 
certificates  evidence  7 

Mr.  CURTIS.  There  are  several  acts  of 
Congress :  bnt  in  regard  to  the  Navy  Depact- 
meat,  if  I  Moollect  aright,  it  is  in  wect  that 
copiee  of  the  records  and  extncte  from  the 
records  may  be  certified.  I  think  that  is  the 
law. 

The  anhstaotial  objeotioa  wUeh  the  leataed 
Manager  undertook  to  state  was  that  this  p^>er 
wbioh  we  now  offer  would  he  illoaMy,  and  (he 
*ea«on  ie,  beoaoee,  altkoni^  it  shows  the  name 
of  tbe  effioeis  theofibee  he  held,  tiie  (act  of  has 
removal,  aad  the  date  of  the  semoTal,  it  doea 
not  dioir  whether  tiie  Senate  was  thea  ia 
tesaioa,  and  it  does  not  show  what  the  PraH- 
dent  did  in  connection  with  or  in  epase^Mnoe 
of  that  teoioval  in  the  form  of  a  aasnination  to 
the  Senate.  Bow  can  tbe  lacocda  of  the  De- 
partmeat  of  the  Navy  show  those  facts?  Th^ 
appear  here  on  your  teeotds,  and  we  propoae 
when  we  have  dosed  the  oSsr  of  thie  species 
of  proof  to  ask  the  Senate  to  direct  its  proper 
officer  to  make  a  certificate  iirom  its  reooids  of 
the  beginning  and  end  of  each  aessieni  ef  the 
Senate  firom  the  origia  of  the  Govenmeat 
down  to  the  present  time.  That  is  what  we 
shall  call  for  at  the  proper  time,  aad  that  wdl 
supply  that  part  of  the  difiicaity  which  Ao 
gentleman  saggests.  Tbe  other  pert  of  A« 
difficulty  which  he  suggests  is,  that  it  does  not 
appear  that  the  President  did  not  fill  up  these 
removals  by  immediate  nominations  when  they 
were  made  during  the  session  of  the  Senate. 
It  does  not  appear  either  wa^.  If  he  desires 
to  argue  that  the  President  did  Ml  tbem  up  1>y 
immediate  nominations,  he  will  find  the  nomin- 
ations and  put  ihem  in  undoubtedly.  The 
records  of  the  Navy  Department,  from  which 
this  statement  comes,  can  furnish  no  informa- 
tion on  that  sutoeet,  aad  therefore  it  it  aot 
defective  in  that  particular. 

Mr.  Maneiger  BUTLER.  The  connsel  fbr 
the  Presidaat,  I  think,  judge  well,  that  when 
they  can  find  that  we  have  takea  any  pertien- 
lar  course  that  must  be  the  ri^t  course  and 
the  one  they  ought  to  follow.  We  certainly 
aocept  that  as  being  the  very  best  exposition 
of  the  law  so  far  as  we  are  conceriied.  But  the 
difficulty  is  this:  wo  oQer  testimony  sometimes 
that  is  not  objected  to ;  and  I  asked  my  learned 
friends,_I  think,  in  the  case  referred  to,  whether 
they  objected  to  that  evidence,  and  they  made 
no  otgection.  If  they  had,  I  might  have  been 
more  formal}  but  that  does  not  meet  tbe  diffi- 
culty quite.  The  difficulty  I  find  is  that  they 
go  to  the  wrong  aeoices  of  evidence.  Evidence 
of  the  removal  and  appointment  of  officers  and 
the  affixing  of  tbe  seal  to  commissions  is  to 
be  sought  for  only  in  the  State  Department 
No  officer  who  is  removed  or  appointed  /by  and 
with  the  advice  and  consent  of  the  Senate,  who 
holds  his  commission  under  that  tenuce,  can 
be  appointed  or  can  be  removed  without  all 
the  circumstances  appearing  ia  the  State  De- 
partment; and  there  IS  the  place  they  should 
go  for  this  evidence.  If  they  woold  go  to  the 
State  Department,  they  would  get  it  all;  the^ 
would  find  out  when  he  was  appointed,  when 
he_  was  removed,  when  his  successor  was  ap- 
pointed, when  he  was  nominated,  and  every- 
thing precisely  as  they  liave  in  the  case  of  Mr. 
Pickering. 

Mr.  CURTIS.    Docs  the  honorable  Manager 


understaad  that  nnder  the  laws  of  the  United 
States  all  these  oSeers  must  be  commissioned 
by  the  Secretary  of  State,  and  that  tbe  farta 
appear  in  his  Department,  inoludiiw  tbe  oi&oe« 
nnder  the  Interior,  the  Treasury,  the  Wn',  aMi 
the  Na^  Depedrtmente? 

Mr.  Manager  BUTLfiB.  With  (he  tina^ 
exe^ion  of  Uie  Traasaiy,  I  do. 

Mr.  CURTIS.    I  do  aot. 

Mr.  Maaager  BUTLER.  IdoaDUBderataad 
it,  and  it  wiU  so  appear,  I  think.  Bat  at  any 
rate  whca  the  geotMnaa  takes  these  oomana- 
sioDB  he  will  Aid  (hat  tbe  eoonBissione  aU 
emanate  with  the  seal  of  &e  Uaited  States  aad 
the  signature  ef  the  Saaretary  of  State  upon 
them.  The  testimony  ths^  be  oSers  ia  not  tha 
commissioBS  of  theee  officers;  and  to  show  that 
that  is  the  &e(  I  only  Mpeal  to  his  own  papers 
here.  Instead  of  senmig  us  the  commissiona 
of  these  officers,  what  is  the  evidence  of  tha 
apyoiatiaentT 

Navt  DarAstKcinr,  JKorek  ai.  Ite, 

Sib:  The  Prfsident  of  the  United  States,  by  ■■4 
whh  the  advioe  aad  eonsent  of  the  Senate,  haviag 
upoieSed  yoe  Navy  aceat  far  fbar  yean  anm  the 
JDd  of  March,  ISSS,  I  faav«  tha  pleosnre  to  ineloM 
herewiUi  your  oonadBsion,  dated  the  24th  «f  Maieh. 
1838. 

I  am,  ren>90tfally,  yours,        H.  DICKBBBOV. 
LioiriKD  JTabvis,  esq.,  Jfovy  Agent,  Botlon. 

Tha  evidenee  that  th<ty  jdve  at  ef  the  a|>- 
pooatment  is  a  letter  of  the  Seorataqr.  teeitiaf 
the  fact  of  the  commission. '  If  they  nad  goat 
to  tbe  State  DepaRtmeBt  (bef  weald  nave  fouai 
the  veooid  of  the  oomausaioa.  Why  I  com- 
plain of  it,  and  that  is  an  the  reason  I  complaia 
of  it,  is  th»t  again  U  is  iUuaoiy.  If  it  waa  • 
atere  matter  of  form  I  would  aat  can  ahotfl 
it.  If  tny  (Hend  wiQ  tell  me  that  thejr  will  put 
ia  tha  axaot  dates  when  these  parties  were 
aoaprtaated  I  shall  have  ao  lAjeotiea ;  but  dray 
place  either  upon  tbe  Senate  or  opon  me  the 
burden  of  going  to  the  records  «ad lookiDg  op 
these  dates  and  laokiag  up  the  evidence  t* 
coattpl  th«r  evidence.  That  is  to  say,  tbe 
Senate  allow  them  to  pnt  in  meawmada  ftf 
part  of  a  tMtt«aatia>B)  and  pat  apea  the  Maa- 
agncs  of  the  HoMe  ef  RepretentatiTes  lite 
burden  of  goip|  and  lookiog  up  Um  reat  of  it. 
Isay  it  isBotr^^todoso;  wat  where  Um^ 
put  la  tbe  tntasactiojB  tbef  ought  to  put  in  tiaa 
whole  reoord  of  tbe  tiaMMlMa,  aad  tbea  wa 
can  all  see  exactly  what  the  transaction  wa» 

Mr.  Prewdeot^  {  haw  so  muob  leepeot  for 
my  learned  friends  that  wbeoerer  th^  state  • 
OMUflr  of  law  ee  they  stated  it  to  the  learned 
Senator  irosa  Naiyliind.  that  axtmcts  frook 
records  might  be  oertifie«U  i  am  almost  a&Md 
to  object;  oat  I  beg  leave  to  read  fiom  Bright- 
ly'«  Digest,  the  sesotiteentb  aeetioa,  on  paga 
267,  althQi^  it  is  a  veijr  bad  piactioe  to  reaA 
fromdigMt«'i 


the  Slate  I>eparti>«ut  may  BOW  by  law  bo,  aa«  witk 
the  ssusm  force  and  oawot,  and  the  said  Attorney  43es>- 
oral  snail  eanse  a  seal  to  be  made  and  provided  for 
his  oBee,  with  sneh  device  as  the  President  of  Uw 
QaifM  BtstssshaH  awreva." 

Mr.  JOatf  SON.  What  ia  tbe  date  of  ttek 
act? 

M».  Manager  Btni/fiR.  That  act  is  dated 
February  22,  1849. 

Mr.  JOHNSOlf.    Thaak  tou,  sir. 

Mr.  Manager  BUTLSS.  Andttmtactrefen 
to  tbe  aot  of  Sepl^ember  16, 17B9,  which  pro- 
vides : 

"  That  aH  eoples  of  records  and  papers  In  tbe  olBee 
ortheDef«ftm«Btof  State,  aathentteatadaater  Oae 
seal  ef  theaoid  Datiarlment,  shall  be  «t Mease  e^sially 
as  the  original  record  or  paper. 

I  have  not  seen  any  statute  wbidi  givea  »dj 
right  to  certify  extracts  of  reoorda.  If  thea* 
were  extracts  of  entire  records  tbiqrvoald  do ; 
bnt  these  are  memoranda :  that  is,  tbe  gloaa, 
tbe  interpretation,  tbe  collation,  the  diogieng 
of  the  clerk  of  that  Department  of  the  reoorda. 

The  CHIEF  JUSTICE.  The  Chief  Jastics 
will  submit  the  question  to  the  Senate. 

The  Chief  Justice  put  the  questioB,  and  da- 
dared  tliat  the  noes  wpearcd  to  have  it. 

Mr.SHERMAN.    I  call  for  the  jeas  ami 
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tmyt.  I  tbiak  pcoof  of  tUs  kini  ought  not  to 
be  kept  oat  on  a  technical  nem^ 

Mr.  HENDRICKS.  I  wi^  to  incuire  whether 
tbe  objection  oa  the  part  of  the  Managers  re- 
({(mrea  that  tka  entSn  doemento  relating  to  the 
aabjeet  in  the  Departments  shaM  be  produced; 
whether  the  ebiJecUon  goes  upon  (Mi  propMi- 
tion? 

llie  CHIEF  JUSTICE.  The  rule  reqairee 
thM  a  qoeatMa  aaked  by  a  Senator  shall  be 
reduced  to  writinc. 

Mr.  HENDRICKS.  The  onestion  I  asked 
waa  for  iaformslimi  of  (he  Managers  them- 
seAvec,  whether  the  otjeetien  goes  open  the 
ground  that  the  documents  ace  not  certified  in 

The  CHIEF  JUSTICE.  If  Aere  be  no  ob- 
jeolioa,  the  8eaat«r  from  Indiana  can  put  his 

SiestioQ.    Otherwiie,  the  nh  setaiw  (hat  it 
all  be  in  writing. 
Mr.  UaMger  BUTLBB.    I  dU  not  wider- 


The  CHIEF  JUSTICE.  The  Senator  from 
Indiana  will  repeat  his  question. 

Mr.  HENDRICKS.  Tke  qsestion  which  I 
wished  answered  by  the  Managers  was  whether 
it  be  required,  in  the  progress  of  this  trial, 
that  the  records  shall  b«  givea  in  full  so  fiur  as 
ther  relate  to  any  particular  question? 

Hr.  Manager  BUTLER.  That  is  what  w* 
desire,  or,  otherwise,  it  sets  ns  to  looking  up 
the  same  reaoBd. 

Mr.  CONKLINtt.  I  wiahtop«t  aqoestiMi 
t»  the  coaosel  for  (he  respoodwit,  which  I  am 
radncing  to  wiidng,  and  will  hare  prepared  in 
a  liagle  moment. 

The  CHIEF  JUSTICE.  The  eomsel  wiU 
please  reduce  their  proposition  to  writing. 

Mr.  CONKLING.  I  beg  the  counsel  for 
(ke  respondest  to  aatwer  we  question  wfaioh 
I  send  to  the  Cbur. 

The  CHIEF  JUSTICS.  TkeSwaetarywiU 
read  the  question  proposed  by  the  Senator 
from  New  York. 

The  SeeMtar;  ttti  m  foUawst 

Do  tlie  eouDMl  for  the  raipondent  t«l7  npon  tau 
italate  other  than  thst  nferred  to  T 

Mr.  CURTIS.  I  am  not  awmce  that  tiiere 
is  may  ether  statate  hearinff  en  it.  Bj  ez- 
tncts  from  tba  records— of  course  I  do  not 
mesM  (ImU  any  officer  was  anthenaed  to  state 
wiiat  Im  believed  the  enbstanoe  of  a  record  to 
b»— I  meant  that  he  might  eztcact  oat  of  the 
reewd  a  partionkr  document 

Mr.  CONKLINO.  Provided  H  was  a  oaf^ 
io  far  as  it  went. 

Mr.  CURTIS.  VtrnMeA  it  was  a  copy  so 
teas  it  went. 

la  that  same  eovnedion,  peitiaps,  I  ought 
to  state,  Hr.  Chief  Justice  and  Senators^  that 
v*  do  not  offer  thaaa  dooaments  as  copies  of 
t^  records  relating  to  tke  cases  whifh  are 
Mmed  in  the  documents  themselves.  They 
SM  daeuments,  as  I  stated  at  the  begiamag, 
ot  •  mmilar  character  to  that  whicb  the  Man- 
agers pnt  in,  containing  the  substance  of  each 
«asa,  Ibe  name,  the  date,  the  o£Bce,  the  &ct 
of  removaL  It  is  t(«e  as  the  honorable  Ifisn- 
ager  has  said  that,  when  he  offered  that  he 
asked  us  if  we  objected.  We  said  no ;  for  we 
know  it  wo«M  take,  Mnkapa,  weeks  to  make 
o«t  all  those  records  in  fhll. 

Mr.  EDMUNDS.  With  permission,  I  should 
Kk*  ta  mak*  an  aral  injury,  to  save  time,  of 
ooanaeL  

The  CHIEF  JUSTICE.  If  there  be  no  ob- 
^aedoB  the  Seoator  from  Vermont  will  pat  his 
utqairTwithont  reducing  it  to  writing. 

ifr.  KDMUNDS.  I  dvire  to  know  whether 
thia  iaoAWedaatoaaldagaBy^MadADorfiaal 
condaaion  of  fact,  or  whether  it  is  offered 
merely  as  gi^rfncns  a  history  of  practice  under 
tke  atatatgyift  a  view  to  the  law  ? 

Mr.  CUM^iia.  Entirely  for  the  last  purpose. 

Mr.  Hamiger  BUTLER.  After  the  state- 
ment of  counsel,  that  this  does  not  go  to  any 
iaane  of  fact,  but  only  of  practice  under  the 
Ikw,  we  have  >o  ohiection  to  it. 

Ae  CHIEF  JUSTICE.  The  ot^ection  on 
Um  part  of  the  MaBagess  is  withd*w«.    If 


these  be  neoltleetieak  on  the  part  of  the  Sen- 
ate the  evidence  will  be  admitted. 

Mr.  CURTIS.  I  wish  there  should  be  no 
misapyrriiensioa.  This  document  gMS  to 
matters  of  fact ;  but  those  matters  of  wot  are 
matters  of  practice  under  the  law,  which  I  sup- 
ppsei  «aB  what  the  Setwtor  auaat. 

Mr.  EDMUNDS.  That  is  what  I  widei' 
stood. 

Mr.  Maaager  BUTLER.  Than,  if  it  is  pcoof 
of  matter  ofmet,  we  olgeet  that  it  is  not  proper 
evidence. 

Mr.  CURTIS.    Very  well. 

The(OTIEP JUSTICE.  Qentlemenof conn- 
sal  for  tbe  President,  have  you  reduced  your 
prOBOsition  to  writing? 

Mr.  CURTIS.    Yes,  sir. 

The  CHIEF  JUSTICE.  The  Seoretaiy  wiQ 
read  the  preposition. 

Mr.  HOWARD.  I  derire  to  ask  a  qoeatton 
of  the  learned  counael  for  the  accused. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  (rnestion  proposed  by  the  Seifator 
from  Michigan. 

Mr.£VAkra  Before  that  (gestionis  read, 
perhaps  it  may  be  of  service  that  I  should  ask 
attention  to  what  I  have  turned  to  in  the  record, 
and  that  is  the  letter  of  the  Secretary  of  State 
which,  at  page  861  of  the  record,  introduced 
the  scbediue  that  was  pot  in  evidence  by  the 
Maaagers. 

Hr.  JOHNSON.    What  is  the  schednleT 

Mr.  EVARTS.  Of  heads  of  Departments. 
Hr.  Hanager  Butleb  said : 

"Itiisoeompanied  withsletterritnpir  desertbinc 
the  list,  which  I  will  read,  as  mere  ttadaoemaat. 
"  Mr.  0-;sTis.    We  have  no  oUaetion. 
**  Mr.  Manager  Butlib.    I  win  re.ad  it : 

'•  DcpABTaiMT  or  Stats, 
'  Wnnmtnwti,  March  W.  1M8. 


resem 

President, 

sehedulef,  A  and  B. 

"  Schedule  A  preaenta  astatement  of  all  remorali  of 
ihe  heads  of  Departments  made  by  the  President  of 
the  Uaitad  States  dvriac  the  •assion  of  the  Senate 
so  ftr  asthasame  oaabeasoertameduomthoreoords 
oftblsDeitartmQDt. 

Sehedule  B  centaias  a  statement  of  all  appoint- 
mODts  of  heads  «f  Departments  at  anr  time  made  br 
tbe  President  vithoal  the  adrioe  and  oonseot  of  the 
Senate,  and  while  the  Senate  was  in  session.so  far  as 
the  same  aosaars  upon  the  records  of  the  Departmaat 
of  State. 

"I  have  the  honor  to  be,  Tery  rtapecttWly.  ipur 
obedJaBtserrant,  WUtLIAM  H.  SBWABD. 

"Hon.  JOHK  A.  BnoEAii,  Chairman.'' 

Then  fellows  the  list,  the  nroduotioa  of  tbe 
documents  of  which  would  have  occupied  a 
considerable  length  of  time. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  tbe  Senator  from 
Uichigoa. 

The  Secretary  read  as  follows: 

Do  the  oonnsel  regard  these  memoranda  at  legal 
eTidenoe  of  the  practiee  of  the  GoTcmment,  and  are 
thex  offwed  as  such  T 

Mr.  CURTIS.  The  docomenU  I  offer  are 
net  Ml  copies  of  eeyreoord.  They  are,  there- 
fore, not  strictly  and  technically  legal  evidence 
for  any  porpoee.  Tkey  are  extracts  of  £m^ 
from  those  records.  Allow  me,  by  way  of  illus- 
tration, to  read  one,  so  that  the  Senate  may  see 
the  naitate  of  the  document: 

"  ITtny  Afiuw  t*  lf*»  York. 

"1804.  .An«  Vt.  Isaao  Henderson  was.  by  dtreetten 
of  n«  PresidaDt,  removad  from  the  oflkoe  of  Va,rr 
agent  at  New  York,  and  instruoted  to  transfer  to  Pay- 
master John  D.  SIbeon,  of  United  State*  Nary,  all 
the  public  Ainds  aad  other  proparty  in  hi*  aharaa." 

We  do  not  otter  tiiat  as  technically  legal  evi- 
dease  ef  the  fact  that  is  there  stated ;  but 
hanrtsg  ia  view  simply  to  prove,  not  the  case  of 
Hr.  Headerson,  with  its  merits  and  the  causes 
of  his  removal,  4c,  all  of  which  wonld  ap- 
pear Oft  the  records,  but  the  praotioe  of  the 
Government  under  the  laws  of  the  United 
States ;  instead  of  taking  from  the  records  the 
entire  doeaments  neeesasryte  exhibit  his  whole 
case,  we  have  taken  the  only  fltct  which  is  of 
any  importance  in  reference  to  this  inquiry. 
If  the  Senate  oonsider  that  they  must  adhere  to 
tbe  teebnical  mie  of  evidence,  we  must  go  to 
the  records  and  have  the  records  copied  in  full, 
and  of  coarse,  for  the  SMse  reasoB^read  in  faU. 


Mr.  MaMger  BOUTWBLL.  Tke  hoaor- 
ahle  connsd  for  A*  rcapoMdent  ssnst  see  Aat 
if  they  de  not  peeve  •  osee  tii^  do  not  prove 
anv  pskettee.  The  irat  thing  to  be  done  in 
oraer  to  ^ore  a  praetioe  is  to  prove  one  or 
more  eaaesgoi^  to  shew  what  the  praetioe  is. 
But  Ae  vital  irigeetioo  to  this  (cstimooy  which 
is  now  offered  is,  if  my  examinalioB  of  it  ia 
tkoionghaMlaaeBrato,  that  it  relates  to  a  dass 
of  officers  who  are  and  were,  at  the  tinre  tim 
transactions  qwhen  ef  in  this  memoraeda  oc- 
OMo^  nader  a  special  provision  of  law  by 
whioh  thqr  were  erse>>d,  wUeh  takes  them 
entirely  oat  of  (he  Una  of  precedents  for  ttw 
purpose  itf  this  trial.  23iat  ia  the  vital  ottjee- 
tisn  *a  the  introdaataoftof  this  testimony.  As 
I  hare  read  thefapem  haskUy,  thegr  aU  rehtl* 
to  Navy  agents  and  officers  who  were  createi 
by  a  statate  ef  (he  wear  1820,  and  in  that 
statute  a  tenueof  offioe  wee  established  for 
the  ofieers  ae  eraated^  fear  years,  temanp 
ble  at  pleasure ;  and  it  is  notneeesaacy  for  me 
to  fo  into  any  statement  here  of  the  reasons 
whwh  likely  controlled  the  Congress  of  the 
United  Stales  in  1830,  whieh  led  ^em  to  make 
that  provision.  But  haviag  SMde  that  provis- 
ion, created  these  officers,  removable  at  pleas- 
ure, a  practice  shown  by  facts,  few  or  many, 
does  not  tend  in  any  degree  to  enlighten  this 
tribunal  upon  the  issues  on  which  they  are  now 
called  to  pass,  because  these  officers  were  cre- 
ated by  a  special  statute,  had  a  special  tenure, 
and  by  that  tenure  were  made  removable  at 
the  pleasure  of  the  President ;  and  in  various 
cases  nndottbtedly  the  President  of  the  United 
States,  acting  in  conformity  to  that  statute, 
has  removed  those  officers.  Unless  the  cuun- 
gel  for  the  respondent  are  prepared  to  say  that 
in  this  file  oi  papers  which  they  now  submit 
there  ia  evidence  to  show  that  a  practice  has 
prevailed  relatingto  officers  not  enumerated  in 
the  statute  of  iSO,  then  I  say  it  is  bat  a  waste 
of  Uie  time  of  this  tribunal,  knowing  what 
those  papers  contain,  and  knowing  what  the 
statute  18,  to  permit  Uie  introduction  of  any 
testimony  showing  a  practice  which,  if  prevail- 
ing and  admitted,  does  not  enlighten  us  at  all 
upon  the  matters  in  issue  here. 

Mr,  CURTIS.  This  objection,  Mr.  Chief 
Jngtioe  and  Senators,  haerewreaee  totfae  merits 
of  this  case  and  to  tae  weight  and  effect  which 
the  evidence  is  to  have,  if  It  beedmitted.  We 
may  have  been  under  an  entire  misapprehen- 
sion as  to  the  views  of  the  honorable  Managers 
who  ace  condootiag  this  proaecntiee  respecting 
those  merits ;  but  unless  we  have  been  under 
such  a  misapprehension  we  have  supposed  they 
meant  to  attempt  to  mmntaiB  that  even  if  Hr. 
Stanton  at  Ae  time  when  he  was  removed  held 
at  the  pleasure  of  the  President,  even  if  he 
was  not  within  the  tenore-of-offioe  act,_  still, 
inasmuch  as  the  Senate  was  in  session,  it  was 
not  competent  for  Ae  PresidenVto  remove  him : 
and,  secondly,  thatalAoughHr,  Stanton  raipht 
have  been  removed  by  the  President,  not  being 
wiAdo  Ae  tennre-of-offioe  act,  his  place  could 
not  be  even  temporarily  supplied  by  an  order 
to  Oeneral  Thomas,  because  Ae  Senate  was 
in  session,  and  Aere  could  be,  therefore,  no 
ad  {nterim' appointment  made.  It  is  wiA 
a  view  to  meet  that  Aat  we  introduce  this 
practice  of  the  Qovemment.  It  is  wiA  a  view 
to  show- Aat  when  Ae  President  had  Ae  right 
to  remove,  it  mattered  not  whether  Ae  Senate 
was  in  session  or  not,  that  right  might  be  exer- 
cised, and  that  if  that  riglit  should  be  exer- 
cised, it  mattered  not  whsdter  the  Senate  waa 
in  session  or  not,  he  might  make  an  ad  interim 
sppetBtasent.  If  the  learDed  Managers  will 
concede  all  those  grenads  to  ns,  if  they  will 
agree  Aat  Ae  sole  question  here  is  whether 
ib,  Staoton'a  teaore  of  office  was  fixed  by  Aal 
aot,  and  if  it  was  not  fixed  by  that  act,  that  the 
President  might  remove  him  during  Ae  session 
of  tbe  Senate,  and  might  lawfoliy  make  an  ad 
interim  appointment  daring  the  session  of  Ae 
Seneto,  Aea  we  do  not  desire  to  pet  in  this 

Mr.  SHERMAN.  I  should  Uke  to  ask  A« 
henor^le  Ibnagen  a  simple  question. 
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The  CHIEF  JU9TI0B.  If  no  oh^Mtion  be 
iaterposed,  the  Senator  from  Ohio  will  put  his 
qnestion  wiUiont  redneing  it  to  writing. 

Mr.  SHERMAN.  K  is  whether  the  papem 
BOW  offered  in  evidence  contain  the  date  of 
apBointment  and  theofaazacterof  theofiee? 

Sfr.  BVABTS.  That  ia  a  qnestion  which 
T»n  put  to  QS. 

Mr.  JOHNSON,  <to  Mr.  Shhuuit.)  Ton 
said  "  Manasers." 

Mr.  SHEBMAN.    I  beg  pardon. 

Mr.  Manager  BUTLER.  And  to  that  we 
saj  tliat  they  oaly  contain  tbe  date  of  the  re- 
moval, but  do  not  give  us  thedate  of  the  nom- 
ination, which  may  have  been  weeks  and 
nontbs  before  the  dat*  of  appointment,  as 
nobody  knows  better  than  iha  Senate.  That  is 
the  troobte  about  it. 

Mr.  CURTIS.  These  documents  are  the 
records  of  the  Navy  Department.  Allow  me 
t*  read  once  more,  to  give  you  aa  illasbnitioa 
of  what  tt«y  contain : 

"Navy  Agmev  at  New  York. 

"  1864,  June  20.  Isaac  Hendenon  waa,  by  direction 
of  the  PreeldeDt,  removed  from  the  olB<w  of  Hiiry 
agent  at  New  York,  and  ioetmoted  to  transfer  to 
Paymast^  John  S.  Qibson.  United  States  Navy,  all 
the  pabho  funds  and  other  property  in  his  charge." 

That  is  the  character  of  the  document. 

Mr.  JOHNSON.    Does  it  give  the  date? 

Mr.  CURTIS.  It  give;  Uie  date  of  the 
removal. 

The  CHIEF  JUSTICE.  The  counsel  for 
the  President  propose  to  offer  in  evidence  two 
documents  from  the  Navy  Department,  exhib- 
iting the  practice  which  has  existed  in  that 
Department  in  respect  to  removals  from  office. 
To  the  introduction  of  this  evidence  the  hon- 
orable Managers  object.  The  Chief  Justice 
thinks  that  the  evidence  is  competent  in  sub- 
stai)(!e,  but  that  the  question  of  form  is  entirely 
subject  to  the  discretion  of  the  Senate,  and  of 
the  Senate  alone.  The  whole  question,  there- 
fore,  is  submitted  to  the  Senate.  Senators,  you 
whoare  of  opinion  that  this  evidence  should  be 
received  will,  as  your  names  are  called,  answer 
■  yea;  those  of  the  contrary  opinion,  nay. 

Toe  question  being  then  taken  by  yeas  and 
nays,  resulted — ^yeas  36,  hays  15;  as  follows: 

YEAS— Mesna.  AntboBy.  Bayutl,  Bttckalew.  Colo, 
Conklint,  Corbett,  Davis,  Dixod,  Doolittle,  Edmunds, 
icrry,  Fossonden,  Fowler,  Frelinghaysen.  Grimes, 
Uenderaon,  Hemhieks,  Howe,  JohniOD.  HoCreeiy, 
Morrill  of  Maine.  Morrill  of  Vermont,  Morton,  Pat- 
torgon  of  Ken  Hampshire,  Patterson  of  Tennessee, 
Boss,  Snnlebnrr,  Bherman,  Stewart,  Sumner,  tnm- 
bnll.  Van  Winkle,  Vicken,  WiUey,  Wilson,  and 
Ys^e»-38. 

NATS— Mossrs.  Cameron,  Cnttell,  Chandler,  Oon- 
ness,  Cragin,  Drake.  Harlan.  Howard,  Morgan.  Nye, 
Pomeroy.  Ramsey, Thayer,  Tipton,  and  William*— 15. 

NOT  VOIINQ-Mewn.  Norton.  Spragne.  and 
Wade— 3. 

So  the  evii]«DC«  was  admitted. 

Mr.  CURTIS.  Unless  the  honorable  Man- 
agers desire  those  documents  to  be  read  at 
length  we  do  not  insist  upon  it  on  our  part. 

Mr.  Manager  BUTLER.  We  do  not  desire  it. 

Mr.  CURTIS.  Very  weU ;  but  I  suppose 
they  will  be  printed.     ["Certainly."] 

The  documents  thus  offered  in  evidence  are 
as  follows : 

Cmitbo  Statu  Navt  Dkpibtmskt, 

Asrt79,1868. 
I  hereby  certify  that  the  annexed  are  true  state- 
ments ftrom  the  reeords  of  this  Donariment, 

liDaAKX.WBLI^. 

ChitfOerk. 

Be  it  known  that  Edgar  T.  Welles,  whose  name  Is 
signed  to  the  above  certiSeate,  is  now  and  was  at  the 
time  of  ao  signiag,  oiiiaf  clerk  in  the  Navy  Depart- 
ment, and  tnat  full  failh  and  credit  are  due  to  all 
his  olBcinl  attestations  as  soch. 
In  testimony  whereof,  I  have  hereanto  Mbeeribed 
my  name  and  eamd  the  seal  of  the  Navy 
Department  of  the  United  Stotea  to  be  affixed 
It^  ■  I    at  the  city  of  Washington,  tnta  9th  day  of 
lb  a-j    AprH,  in  the  year  of  onr  Lord  188S,  and  of  tb* 
indepeodenoe  of  the  United  State*  the  niaetr- 
seaond.  Q.  WELLE& 

Secrdarv  of  '*«  Ifavt, 

Nan  Agmunr  at  Ptiuatola, 
Thomas  Eastin.  Navy  agent  at  Pensaoola,  was  on 

19th  December,  1840,  dismissed  by  direotioa  of  the 

Pnaideat. 
On  the  same  day  Parser  Dudley  Walker,  United 

States  Navy,  was  instmoted  ontil  olharwis*  directed 


to  act  as  Navy  agent  in  addition  to  his  do^a  as 
purser  of  the  yard  and  station. 

Januaryb,  1841.  GeorgeJohnston  was  informed  that 
he  had  been  anpointea.  by  and  with  the  advice  and 
cosssnt  of  the  Senate,  Navy  agent  at  Pensaoola  fi«a 
Deocmber2g,l&U). 

Johnston,  tt  appears,  was  lost  on  the  passage  to 
Pensaoola. 

Asnril  29,  IML  The  Prerident  appointed  Jaeksoa 
Morton  Navy  agent  at  Pensaoola, 

Naw  Agency  at  Botltm* 

Febneav  1,  I8S8.  Purser  John  N.  Tadd.  United 
States  Navy,  was  directed  to  assume  the  dqlies  of 
Navy  agent  for  tho  port  of  Boston  and  continue  in 
the  performance  thereof  until  further  orders  Crom 
the  Department. 

Febnuirv  1.  18SS.  D.  D.  Brodhead,  Nav7 

Boston,  was  inforracd  that  his  requisition  for  ^ 

bad  been  received  end  the  amount  remitted  to  John 
N.  Todd,  purser  of  the  Boston  station,  wlu)  had 
been  directed  to  discharge  the  duties  of  Navy  acant 
until  further  orders. 

The  Department  alluded  to  reported  embarass- 
ments  of  bis  private  affairs,  and  as  the  legal  term  of 
hit  appointment  would  shorUy  expire,  stated  that 
it  felt  compelled,  under  the  circumstances  of  the 
case,  to  suggest  to  faim  the  propriety  of  tendering 
at  this  time  Die  resignatien  as  Navy  agent. 

Uarck  3.  1888.  Daniel  D.  Brodhead.  laU  Navy 
'agent  at  Boston,  was  requested  to  pay  over  to  John 
N.  Todd,  tictinK  Navy  agent  at  Boston,  the  amonnt 
of  public  funds  remaining  in  his  hands  as  Navy 
agent. 

Daniel  D.  Brodhead,  having,  in  a  letter  dated  Bos- 
ton, February  28,  1838,  tendered  his  resignation  as 
Navy  agent,  it  was  acknowledged  and  ooeepted  by 
the  Department,  March  5, 1838. 

Jfarca  24,  1838.  Iiconard  Jarvis  was  informed  of 
his  having  been  appointed  by  the  ProsMent,  by  and 
with  the  advice  and  consent  of  the  Senate,  Navy 
agent  tat  the  portof  Boston  ttam  Maroh  22, 1838,  and 
John  N.  Todd  was  instructed  to  pay  over  to  him 
the  amount  of  public  i^inds  in  his  hands  as  noting 
Navy  agent, 

Navu  Agenev  at  Neui  York. 

Junt  20,  1864.  Isaac  Henderson  was,  by  direotioa 
of  the  President,  removed  from  the  office  of  Navy 
agent  at  New  York,  and  instructed  to  transfer  to  pay- 
master John  D.  Gitwon,  United  States  Navy,  all  toe 
pnbtie  funds  and  other  property  in  bis  charge. 
Navy  Agency  at  PhihuMpkia, 

Veeember  26,1864.  James  S.  Oharaberswas  removed 
flrom  the  office  of  Navy  agent  at  Philadelphia,  and 
instructed  to  transfer  to  paymaster  A.  £.  Watson, 
United  States  Nary,  oil  the  public  funds  and  other 
property  in  bis  charge. 

UKtT«D  States  Natt  Departmkht, 
April  9, 1868. 
I  hereby  oertiiy  that  the  annexed  are  true  copies 
from  the  reeords  of  the  Department, 

EDGAR  T.  WELLES. 

Oki^  Clerk. 

Be  It  known  that  Edgar  T.  Welles,  whose  name  is 
signed  to  the  abo?e  certificate,  is  now,  and  was  at 
tho  time  of  so  aisning,  chief  clerk  in  the  Navy  De- 
partment, and  tnat  full  fiiith  and  credit  are  due  to 
all  bis  official  attestations  oh  such. 
In  testimony  whereof,  I  have  hereunto  subtcrlbed 
my  name,  and  caused  the  seal  of  the  Navy 
Department  of  the  United  States  to  be  afflxed, 
r,   ,  1    at  the  city  of  Washington,  this  9th  day  of 
11,.  a.j    April,  in  the  year  of  Lord  1868,  and  of  the 
independenoeoftheUnitod  States,  theninety- 
seeond.  '  G.WELLES, 

Secretary  of  the  Navy. 

NavT  DipabtMEKT.  December  19, 1840. 

Sir:  The  painfat  duty  devolves  upon  me  of  in- 
forming yon  that  having  failed  to  render  and  settle 
your  accounts  as  reqired  by  law  and  the  frequent 
oalls  of  the  Department,  the  President  has  directed 
that  you  be  dismissed  th«  service  of  the  United 
States. 

Ten  will,  therefore,  upon  the  receipt  of  this  com- 
munication, consider  your  fhactions  as  Navy  agent 
at  Pensoeola  to  have  ceased. 

Until  the  arrival  of  your  successor.  Parser  Dudley 
Walker  has  been  directed  to  act  as  Navy  agent,  to 
whom  you  will  turn  over  the  (hnds,  books,  aad  papers 
belonging  to  the  agency  at  Pensaoola. 

I  am,  respectfully,  ke.,  1.  K.  PAULDING. 

laoVAS  Eastin,  esq.,  late  Navy  Agent,  PeMooola. 

Navy  DcPABTaRNT,  December,  19, 1840. 

Sib:  I  have  directed  t9,8Sl  to  be  remitted  to  yon, 
bong  the  amount  of  your  roqitiaition  of  the  1st  JHo- 
vember. 

You  will,  until  otherwise  directed,  set  as  Navy 
agent  at  Pensaoola,  in  addition  to  your  duties  as 
parser  of  the  yard  and  station. 

A  ftirthcr  remittance  of  $5,000  will  be  made  to  you 
for  (he  use  of  the  United  States  steamer  Warren. 
„  I  an,  respeelflally,  fto.,  J.  K.  PAULDING. 

Purser,  Ddplky  Waueb, 

Oare  Commodore  A.  J.  Daltat,  Navy-yard,  Peneacola. 

Navt  Dbpabtxkst,  Jammry  6, 1841. 

Sib:  The  President  of  the  United  States,  by  and 
with  tho  advice  and  consent  of  tho  Senate,  having 
appointed  vou  Navy  agent  for  the  port  of  Pensoeola, 
West  Florida,  for  fonr  years,  ftwa  the  28th  Decem- 
ber, 1840^  I  have  th  e  pleasare  to  inclose  herewith  your 
commission,  dated  tho  5th  of  January,  1841. 

I  am.  respectfully,  kc,  J.  K.  PAULDING. 

GsoBoa  JomsfOH,  esq..  Navy  Agent,  WaMngton. 


Navt  Dbpabtxert,  jlpri'f  29, 1841. 

Sib:  The  Prtaldent  of  the  United  Stalv.i  having 
rapoiated  yon  Navyoseut  for  the  portof  Pcnsa««la, 
West  Florida.  I  have  the  pleasure  to  inclose  horewita 
your  commission. 

I  ineleee  to  yon  also  a  blank  bond,  which  y<m 
willexeoute  with  at  least  two  sureties,  in  the  saiQ 
of  $30,000,  to  bo  approved  by  the  United  States  jodgo 
or  district  attorney  for  the  district  in  which  yoa 
reside,  and  return  to  this  Department  as  soon  as 
praotioable. 

I  am,  respectfully,  Ac, 

GBOBOB  E.  badger. 
Jackson  Mobtoh,  esq..  Navy  Agent,  Peneafola. 

Navt  Dbpabiiuut,  July  18>  1841. 
Sot:  The  Presideut  of  the  United  States,  by  aad 
with  the  advice  and  consent  of  the  Senate,  bariog 
appointed  you  Navy  agent  for  tho  port  of  Pensoeola, 
Florida,  firora  the29th  of  April,  1841, 1  have  the  pleas- 
nr*  to  iaolose  herewith  your  eoaluisdoD. 
I  am,  respectfully,  Ac., 

GEORGE  B.  BADGER. 
Jaoksok  Moawm,  teq.,  Navy  Agent,  Peneaeola. 


Sib: 


Havt  Dbpabtmeht,  October  X  ISfl. 
Jackson  Morton,  Esq.,  Navy  agent  for  Pe 


&' 


eolo,  boa  anprised  the  Department  of  his  intention 
to  proceed  Immediately  to  that  place  to  enter  on  the 
discharge  of  his  duties. 

Upon  ais  arrival  yoa  will  transfer  to  him  all  tbe 
moneys  and  property  belonging  to  the  ogeuoy.  and 
take  his  receipt  for  the  same,  which  will  bo  a  snffl- 
cient  voneher  in  the  settlement  of  your  accounts  in 
the  office  of  the  Fourth  Auditor. 

I  am,  respectfully.  &c.,  J.  D.  SIMMS. 

Acting  Secretary  of  the  JVasv. 
purser  D.  Walkxs,  Acting  Navy  Agent,  Peneacola. 

Navt  DKrAKTWtNT,  Afrmetrvl.  1838. 

Sib:  Tour  reqnisitioafor$10,M0  baa  been  received, 
and  the  amsaot  remitted  to  John  N.  Todd,  panar  of 
the  Boston  station,  who  bos  been  directed  to  dis- 
charge the  dnties  of  Navy  ogentuntil  ftirther  orders. 

Tho  Department  regrets  that  the  reported  embar- 
rassment ef  your  privatealfaiit,andtheooBdition  of 
the  banks  in  Boston,  particularly  that  in  which  yoa 
have  kept  your  pnblie  accounts,  renders  this  ooune 
neeesSMT. 

As  the  leg^  term  of  your  appoiatmaatwill  sliortir 
expire,  the  Department  feels  eompelled,  under  th* 
circumstances  of  the  easb  to  suggest  to  you  the  pro- 

riety  of  tendering  at  tkis  time  your  resignation  as 

'ovy  agent. 

I  am,  very  respectfully,  your  obedient  servant, 
MVDICKERSOlf. 
D.  D.  Bbodoras,  eaq.,  Nttty  Agemi,  Bttlon. 

Navt  Dipabtmint,  Febntary  1, 1838. 

Sib:  I  have  this  day  autboritod  to  bo  remitted  to 
you  no,(ltO  nnder  pay  and  Sub.— 

This  remittanee  is  made  to  yoa  with  o  view  to  your 
assumption  of  the  duties  of  Navy  agent  for  (be  pott 
of  Boston,  in  addition  to  your  present  dnty,  wfaleh 
you  will  do  on  receipt  of  this,  and  continue  ia  tim 

Ktrformooce  thereof  natU  farther  orders  from  tha 
eportmoot. 
I  am,  respeetftally,  your  obedient  servant, 

M.  DICKER30N. 
Joan  N.  TODB.  , 

Pwrter,  United  Slatee  Navy-yard,  Boeton. 

Boston,  Febntary  Si  1838. 
Sib  :  Some  time  since  I  received  a  letter  from  yea 
stating  that  Fanet  Todd  wo*  ehorgad  with  the  daties 
of  Navy  agent  in  my  place,  and  giving  the  reasons 
of  tho  Department  therefor.  Without  concarring  ia 
the  opinions  of  the  Departmeat,  bat  solely  l»  retfespa 
it  and  tke  Govansteakfirom  any  sapposed  raaponai- 
bility  or  embarrassment  in  relation  to  my  position.  I 

Hary 
lort,  beneving  that  yoa  as  well 
iffioiol  business  with  me  can  Ihh 
lave  faithfully  and  satisfaetoril; 

my  dnties  as  a  pnolie 

I  have  the  hoaor  to  be,  with  great  respect,  rpmt 
obedient  servant,  DANISLl».  BRODH£AJ). 

Hon.  M.  DicKEBSON, 

Secretary  of  the  Nam,  yfathinglon,'D.  C. 

Navt  DapABTMran,  JfisviS,  MW. 
Sib:  I  request  that  yoa  will  pay  over  to  John  N. 
Todd,  ocUng  Navy  agent  at  Boston,  the  amount  of 

finblie fandsremaininginyoarhandisasNavy  agent. 
or  which  his  rsaeipt  will  be  to  yoa  a  snffici— t 
voucher. 

When  I  last  saw  yon  you  aasured  me  that  I  sfaoald 
hear  from  you  in  twenty-four  hours. 

I  regret  very  mnoh  being  left  intbeoondition  I  as* 
as  to  the  Navy  ogant  at  Boston. 
I  am,  very  respectfully,  your  obedient  servant. 
>  M.  DICKEBSON. 

Da«BL  D.  Bbodxbad,  late  Namg  Agent,  Bottan. 

Navt  DbpabTmbht,  Jforei  5.  IfflS, 
Sib  :  Your  letter  of  tho2Sth  ultimo,  resigning  Ttmr 
office  of  Navy  agent  for  the  port  of  Boston,  has  been 
received,  ana  your  resignation  is  aeoepted. 
I  am,  very  reepectftUly,  your  obedient  servant, 
M.  DICKEKSUN. 
D.  D.  Bbodebad,  esq.,  {^e  Navy  Agent,  Boeton, 

Navt  Dbtabtiient.  March  24, 18a&. 
Bib:  Leonard  Jarvis,  Esq.,  of  Boston,  has  b««i 
appointed  Navy  aceirt  tot  tiiat  port  ia  place  of  P.  IK 


hove  the  honor  to  tendoryou  myroignotion  osNaVf 

Xt  for  this  port,  betieviiig  (bat  yoa  as  well  as 
n  having  official  business  with  me  can  bear  4 
timony  that  I  have  faithfully  and  satisfactorily  p 
formed  all  my  dnties  as  a  pnolie  officer. 
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BtDdbaad,  naiaiMd.  Ton  will  tbarefore  pay  0T«r  to 
Mr.  JkTTM  tbeamoiuitof  publia  money  in  your  haoda 
a*  ttctiaa  Navy  accent,  and  bia  rooelpt  will  b«  to  yon 
a  proper  vonener  in  the  settlement  of  your  acconnts. 

Bo  mueb  of  your  reqai«ition  of  the  13th  instant  as 
has  been  approved  will  be  remitted  to  tbo  new  agent 
with  OS  little  delay  as  practioable. 

I  am,  rery  respectfally,  your  obedient  servant, 
H.  SICKBRSOk. 
Jobs  N.  Iodd,  tmt^  Actrnff  Jffcav  Aomt,  Boston. 


If  ATT  DsFABTVXXT,  Manh  24, 183S. 

Sis:  Ton  baying  been  appointed  Nary  agent  for 
tke  port  of  Boston,  I  hare  this  day  authorised  to  bo 
raoiitted  to  you  y&3,^14  61,  mder  various  beads  of  »p- 

opiiatioM.  being  the  amount  of  the  requisitions  of 
_&•  aeting  Navy  agent  of  the  13th  instant,  so  far  as 
tke  same  were  approved. 

The  aotlng  Navy  agent.  Purser  John  N.  Todd,  has 
l>«en  instruoted  to  pay  over  to  yon  the  publie  money 
is  his  hands  as  a^ cnt. 

lastmeUoBS  with  regard  to  yonr  duties  as  Navy 
mt  will  be  transmitted  to  yon  by  the  Fourth  And- 

_  r  of  the  Treasury. 

I  am,  very  rospeetfully,  your  obedient  servant, 
M.  DtOKBRSON. 
IiBOgABS  Jastis,  ea<i„  Jfoey  At*tt,  Bottom, 

Katt  Dipabtm  8NT,  Marth  24, 183S. 
Sib:  The  President  of  the  United  States,  by  and 
with  the  advice  and  oonsent  of  the  Senate,  having 
appointed  yon  Navy  agent  for  four  years  from  the 
2ad  of  March,  1838,  I  nave  tho  pleasure  to  inclose 
herewith  your  commission,  dated  the  24th  of  March, 


Sop 


fiSrol 


I  am,  raspaotfiilly,  years,         M.  DICKEK80N. 
ItiOKABD  Jabtib,  Esq.,  Xfavt  Aemt,  Botton. 


Natt  Dbt  ABTVBm,  Jmu  30,  UM. 

8b:  By  dinetlon  of  th«  President  of  the  tTnited 
States,  yoa  are  hereby  removed  from  the  office  of 
Navy  agent  at  New  York,  and  you  will  immediatoiy 
transfer  to  Paymaster  John  D.  Gibson,  paymaster 
United  States  Navy,  all  the  public  funds  and  othsr 
proparty  in  your  obarge. 

Veiy  respectfully,  GIDEON  WELLES, 

Secretary  qfthe  iVaey, 
Ebaao  Hivdbbboh,  Bsq.,  Ifavv  Agent,  Ifeui  York. 


Navt  Dbfabiubnt,  Jhim  20, 1864 
SiB :  Tou  are  hereby  relieved  lh>m  tho  inspection 
if  provisions  and  clothing  at  tho  Brooklyn  navy- 
vonl,  and  will  at  once  assflme  tho  duties  usually  ap- 
pertaining to  the  oBoe  of  Navy  agent  attbe  city  of 
New  York. 

Mr.  Henderson  has  been  instructed  to  turn  over  to 
you  the  publie  funds  and  other  property  in  his  poe- 
aesaion,  tor  whiob  yon  will  receipt  to  him.  You  will 
notjpennit  bim  to  remove  from  tho  office  any  of  the 
books,  papers,  or  voncfaen, until  thefnrther  order  of 
the  Dopartmcnt,  but  you  will  allow  him  to  place  in 
tin  sBoa  an  agaitt(sboald  ho  desire  to  do  softo  pro- 
tect bis  interests  and  see  that  the  books  and  papers 
aeoessary  to  the  settlement  of  his  accounts  are  not 
•aed  in  a  manner  to  destroy  their  value  as  vouohcn. 
Yoa  will  be  careful  to  do  nothing  to  affect  in  any 

5 ay  the  liability  of  Mr,  Hendersoa  or  bis  sureties  to 
leOovemment. 

The  chief  of  the  Bureau  of  Provisions  and  Cloth- 
iag  will  explain  to  yon  in  person  the  views  of  the 
Department. 
Yerr  respeetAilIy,  GIDEON  WELLES, 

Stantarv  of  tht  iVaw. 
fagmsAtsr  JoBir  D.  Qibsoh, 

Vnttd  SUUm  Navw,  MnMmt,  if*»  Toi*, 

.     Natt  DErABraBBT,  Deambtr  16, 1884, 
Sni:  By  direetion  ef  the  President  of  the  United 
yon  are  hereby  removed  from  the  offiee  of  the 


StaUaj 
Xsvyai 


JFivy  agent  at  Qiiladelpbia,  and  you  will  immedi 
■My  transfer  Mr,  Paymaster  A.  S.  Watson,  United 


...J  Navy,  all  the  pablio  fiinds  and  other  property 
iBTcAir  charge. 
^Tery  rospeetAUly,  GIDEON  WELLES. 

Secretary  of  tkc  Navy. 
JamM  S.  Obaxbkbs,  Esq.,  Navy  Agent,  Philadelphia. 

Natt  Dbfabthxitt,  Deetmber  26, 1864. 
Sib:  Mr.  James  S.  Chambers,  Navy  agent,  Phila- 
delphia, has  been  instructed  to  tnre  over  to  yon  tho 
pcblie  faads  and  other  Govsmment  property  in  his 
possossion,  for  which  you  will  receipt  to  bim,  and  yon 
will  at  once  assume  the  duties  usually  appertaining 
ta  tba  •See  of  Navy  agent.  You  will  not  permit 
Mr.  Ohambais  to  remove  ttom  the  office  any  ef  the 
books,  papers,  or  vouchers  until  the  further  order 
of  tho  Department,  but  yon  will  allow  him  to  place 
'<a  tbo  office  an  agent  (should  h*  desire  to  do  so)  to 
irotaet  his  interests  and  see  that  the  books  and 
•apors  necessary  to  the  settlement  of  his  accounts 
..re  not  oscd  in  a  manner  to  destroy  their  value  as 
vonehers.  You  will  be  carefolto  de  nothing  to  affect 
to  any  way  the  liability  of  Hr.  Chambers  or  his  sure- 
ties to  the  Qovcmmeut. 

Should  Mr.  Chambers  reserve  a  portion  of  th  e  fiinds 
•a  his  possession  to  meet  ontatanding  ohecks,  the 
Assistant  Treasurer  ha^  been  reqnasted  not  to  honor 
them  nnleas  indorsed  by  yon  as  correct.  Yon  will 
««e  that  they  have  been  given  for  actual  Qovomment 
•Jsiea. 


Tenr  office  will  be  kept  open  at  least  during  the 
•rdiaary  banking  honrs  in  Philadelpbia. 
Vary  respectf  Jly,  QIDJilON  WELLES, 

Secretary  of  the  Navy. 
Paymaster  A.  B.  Watson, 

■      IMiladHlatee  Iftmy,  Philadelpkia, 

Mr.  CURTIS.  There  is  one  other  doca- 
ment  from  the  Navy  Depscrtment  which  I  sop- 
pom  is  not  distingauhable  from  those  that  have 
jnst  been  admitted.  It  parports  to  be  a  list  of 
all  civil  oflScers  of  that  Department  appointed 
for  four  years  nnderthe  statute  of  May  16, 1830, 
and  removable  from  office  at  pteagnre,  who 
were  removed  as  indicated,  their  terms  of  office 
not  having  expired.  Then  comes  a  list  ^vine 
the  name  of  the  officer,  the  date  of  his  original 
appointment,  the  date  of  his  removal,  and  by 
wnom  removed,  in  a  tabular  form. 

Mr.  JOHNSON.  Does  it  give  the  date  of 
the  appointment  of  his  sacceseor^ 


Mr.  CURTIS,  No:  tiwre  is  nothing  said 
about  his  soeeessor.  It  is  merely  tin  act  of 
removal  of  the  officer. 

(The  document  was  presented  to  the  Man- 
agers  and  examined  by  them.] 

Mr,  Manager  BUTLBR.  We  only  want  to 
call  the  attention  of  the  Senate  to  the  fact  that 
it  does  not  contain  a  reiy  material  Aing  which 
our  schedule  eontsing,  to  wit:  a  statement 
whether  the  Senate  was  or  was  not  in  session. 

Mr.  CURTIS.  We  shall  get  that  in  another 
form. 

Mr.  Manager  BUTLBB.  Nor  who  was  nom- 
inated in  theplaee. 

The  CHIBF  JUSTICE.  The  eridenoe  w 
admitted  unless  there  be  some  objection. 

The  document  is  (with  the  same  attestation 
from  the  Navy  Departmeatasthetwo  preceding 
ones)  aa  follows : 


OtrtI  Offleert  Appointed  for  Four  Yean  under  tke  Statutt  of  Moeg  16,  1890,  and  "  RemmcibU 
from  Office  at  Pleasure' '  who  were  removed  aa  indicated,  their  termt  of  offlee  rtot  hamng 
expirea. 

MkTt  Aomni. 


Names. 

Date  of  orierinal 
ai(l>oiDtment. 

Term. 

Date  of  removal. 

By  whom  re- 
moved. 

17  October,  1818 

Not  known. 

4  years... 
4  yeari)... 

4  years... 

4  yeors... 
4  yoars... 
4  years... 
4  years... 
4  year?... 
4  years... 
4  years... 
4  years... 
4  years... 
4  years... 
4  years... 
4  years... 
4  years... 
4  years... 
4  years... 
4  years... 
4  yoars... 
4  years... 
4  years.. 
4  years... 
4  years... 

18  March.  1827 

Tho  Presiilont. 
Tho  Presi.lcnt. 
Tho  President. 
Tho  President. 
Tho  President. 
The  President. 
The  Pre.«idcnt. 
The  President. 
Tho  President. 
The  President. 
Tho  President. 
Thu  President. 
The  President. 
The  President. 
The  President. 
The  President, 
Tho  President. 
The  President. 
Tho  President. 
The  President. 
The  President. 
Tho  President. 
Tho  President. 
Tho  Presiilont. 
Tho  President. 
Tho  President.  ' 
The  President.  1 
The  President. 
Tho  President. 
Tho  President. 

6  May,  1826 

17  May,  1810 

3  March,  1829 

Miles  King - 

27  March,  1816 

4  March.  1829 

25  June.  1828 

1  July,  1829 

31  October.  18L7 

21  Novembor,  1799... 
27  April,  1830 

11  July.  1829 

3  March.  1833 

29  April,  1841 

John  Laighton ...» 

John  Thomas - 

11  October.  IS-TS 

]SMnreh,1841,       .. 
20  Soptombcr.  1841... 

31  August,  1841 

8  October,  1848 

19  Juno,  1846 

31  August,  1811 

1  July.  1844 

1  April,  1845 

S.  McClclUn „ 

Williiioi  B.  Scott _ 

8  April,  1845 

5  Juno,  1849 

27  June,  1849 

27  June.  1849 

8.  W  Smith         1. .. 

8  July.  1846 „.. 

3  July,  1848 

24  September.  1849... 
1  November,  1850... 
5  April.  1853 

Gciirifo  Lay  all 

0  11   Lartcl                    

13  March,  1849 

28  Juno,  1852 

28  Juno,  1852 

5April,lK->-) 

12  April  1853 

B.  D.  Wright „ 

E.  0.  Pcnin 

William  Flinn 

N.  V.  Ammidown _ 

U.  U.  S.  Key _ 

H    K    Wardoll      

10  AuKust.  1850. 

28  August.  1850 

1  April,  1858 

8  February,  1859 

27  February, I860.... 
20  May,  1858.„ 

28  May.  185;! 

10  April,  18()1 

12  April,  1861 

16  April,  1861 

18  Anril.  1861 

20  May,  18.58 

1  May,  1861 

27  June,  1800 

6  May,  1861 

A.  K.  Smith - 

16  Deoombor,  1857.... 
19  July,  1861 

2  May,  1861 

20  June,  1864 

J.  S.  Chambers 

19  July,  1861 

26  December,  1864... 

[Mr.  Curtis  sent  a  large  mass  of  docnraonts 
to  the  Managers  to  be  examined,] 

The  CHIEF  JUSTICE.  Will  the  counsel 
state  what  he  proposes  to  ofifer? 

Mr.  CURTIS,  These  are  documents  from 
the  Department  of  State  showing  the  removal 
of  officers  not  onW  daring  the  session  of  the 
Senate  but  during  the  recess,  and  covering  all 
oases  of  vacancy,  the  purpose  of  the  evidence 
being  to  show  the  practice  of  the  Government 
ooextensive  with  the  necessity  that  arises  out 
of  the  different  cases — death,  resignation,  sick- 
ness, absence,  removal.  It  difrars  from  the 
schedule  whitsh  has  been  put  in  b^  the  learned 
Managers,  which  covered  certain  beads  of 
Departments  only,  bocaase  that  applies  only 
to  removals  daring  the  session  of  tne  Senate, 
It  includes  that,  ont  it  inolades  a  great  deal 
more  matter. 

Mr.  Manager  BUTLER.  I  haw  prepnod 
for  myself  uie  same  list.  In  order  that  the 
Senate  may  see  exactly  what  the  character  is, 
and  may  judge  then  how  far  this  may  be  com- 
petent, I  call  the  attention  of  the  Senate  to 
one,  the  first  one  that  opens — not  by  any  man- 
ner the  first  in  order,  but  the  first  one  that 
happens: 

I  hereby  appoint  C.  A.  Harris  to  perfbnn  the  du- 
tiaaof  aeting  Seoretary  of  War  during  the  temporary 
nbsenoe  of  the  Seoretary  for  the  Department  of 
War.  ANDREW  JACKSON. 

May  27, 1886, 

Now  I  will  turn  oyer  to  the  next  page : 

I  hereby  authorise  and  appoint  Aaron  0.  Dayton. 

chief  clerk  of  the  Department  of  State,  to  discharge 

the  dntlesof  Seoretary  of  State  daring  the  temporary 

absenee  of  that  offieer  from  thaseat  of  Government. 

M.  VAN  BUREN. 

Mr.  Manager  BINGHAM.  WhatisthedMe? 


Mr.  Manager  BUTLER.  June  28,  1887. 
Again: 

I  authorize  J.  L.  Martin,  chief  clerk  of  the  De- 
partment of  State,  to  perfbrm  tho  duties  of  Secretary 
of  Stat*  during  the  absence  of  that  oQlocr  from  the 
scat  of  Government.      JIARTIN  VAN  BUBBN. 

That  is  dated  October  16,  1840.     Again : 

I  appoint  John  Boyle,  chief  clerk  of  the  Navy 
Department,  acting  Seorotarr  of  tho  Navy,  to  per- 
form, during  the  absenee  of  the  Secretary  of  the 
Nary,  the  duties  of  Searatory  of  the  Navy  Depast- 
meot,  ANDREW  JACKSON. 

Washuotok  Citt,  JuXy  5. 1831. 

There  are  but  two  exoaptions  in  all  these 
cases  to  the  form  I  have  ^Ten,  in  various  modes 
of  expression. 

Mr,  C  URTIS,  I  suppose  it  is  not  a  question 
now  what  is  to  be  the  e£Eisct  of  the  evidence ; 
but  do  you  olgect  to  it  ? 

Mr.  Manager  BUTLER.  We  object  to  it  fin 
any  pnipose.  It  is  handed  to  me  as  a  mass, 
and  I  want  to  slate  what  it  is,  and  then-l  will 
tell  yon  what  I  otjeot  to  ;  I  cannot  do  so  be- 
fore. I  have  now  given  yoaall  the  forms  with 
two  single  excepliooa.  The  first  exception  is 
that  iireqnently  the  language  of  the  letter  of  ap- 
poiatment,  like  the  one  I  nave  rasui,  has  been 
^ven  to  cover  possible  coHtingeocies.  Foi 
inatanoe,  Asbnry  Diokeaa  is  appointed  to  act 
as  Secretary  of  the  Treasuiy,  *'  when  the  Sec- 
letary  shall  be  absent,"  lookiug  to  the  future, 
expecting  that  he  would  beabsent  on  such  ada^. 
Then  there  are  three  other  oases,  onea  case  ic 
President  Monroe's  time,  where  he  appointed 
an  acting  Seeretary,  reciting  the  act  of  1702. 
There  is  one  in  John  Qoiney  Adams'stime,  re- 
citiag  the  act  of  1792.  There  is  one  in  Gebe- 
rikl  Jackson's  time,  reciting  that  the  appoiut- 
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«MBt  wMsader  th»*M  of  1702.  TbCM  ftn  the 
iMj  tlirM  in  all  tUs  list  tlMit  raoke  Ae  »ot 
QDder  which  they  are  madet.  AU  the  others 
ai«  teraporanry,  are  in  caaea  of  deatii  or  tem- 
porary absences  from  the  seat  of  QeTeraiBeBt 
eoaing  irithia  tbe  exMt  tem*  of  1^  law  of 
1793  or  1796. 

I  kav«  stated  wk«t  tiiasa  eaaea  am.  Now, 
the  linrpte  (Mestion  is— I  aat  net  going  to  argue 
it— willthe  SeBateperaitaaariesof  acts,  done 
under  the  law.  Mad  exactly  in  ooaformify  with 
the  law  of  1702  and  1795,  reciting,  where  tkey 
rveited  any  law,  the  act  of  1T9B,  to  be  iatro- 
daced  as  evidence  npon  the  trU  of  a  ease  far 
•■  aet  wliieli  i«  in  vLriation  of  the  aot  of  March 
2,  1867,  and  in  vMatiosof  die  aet  of  February 
ao,  1868.  Does  ik  threw  any  Ugh*— that  is  to 
qay ,  is  tiiere  saeh  a  ptaetioe  of  toe  Gorernmeot 
shown  by  this  as  throws  any  Kgfat  npon  tin 
qaestion  now  in  hearing?  It  goes  to  the  conn- 
Iry,  it  goes  to  the  Senate,  that  here  aM  a  targe 
m  of  appoinineBts.  Itite;  bat  these  i^point- 
ments  are  in  conformity  with  the  law,  reciting 
the  law  when  they  recite  any  law  at  all,  ana 
always  reciting  the  exact  circamstances  to 
irbiah  die  law  implies.  Now,  are  these  to  go 
in  for  the  purpose  of  justifying  what  is  admit- 
ted in  the  answer  to  be  a  breach  of  the  law,  if 
the  law  is  constitutional  7 

Mr.  CCTRTIS.  I  do  not  wish  to  reply,  Mr. 
Chief  Justice.  I  take  it  fbr  granted  that  the 
Senate  will  n«t  settle  any  question  as  to  the 
merits  of  this  case  under  the  acts  of  Congress 
when  we  are  puttingin  evidence. 

The  CHIEF  JUSTICB.  The  Chief  Justice 
thinks  diat  the  eridence  is  admissible  within 
the  decisions  alreadr  made.  Of  the  valite 
of  it,  when  admitted,  the  Senate  will  judge. 
If  any  Senator  desires  the  qaestion  to  be  put 
to  the  Senate  the  Chief  Justice  will  be  happy 
to  ^t  it.  [After  apaase.]  TJie  evidence  is 
admitted. 

Mr.  CURTIS.  We  do  not  desire  to  hare 
these  documents  read.  They  are  very  volam- 
ineas  and  will  take  time,  and  it  is  quite  nnne- 
eessary  to  read  diem,  we  think,  or  have  them 
read. 

The  doonwients  thus  offered  in  evidence  are 
attested  by  the  Secretary  of  State  in  the  usual 
form  to  be  oopied  from  the  records  of  bis 
Department,  and  eontain  the  letters  of  author- 
ity, designation,  or  appointment  in  the  follow- 
ing cases: 

On  the  28d  of  November,  1819,  Christapher 
Tanderventer,  chief  clerk  of  the  War  Depart- 
ment, was  aathorized  by  President  Monroe, 
under  the  act  of  May  8,  1T92,  to  perform  the 
duties  of  Seoretary  of  War  during  the  illness 
of  John  C.  Calbeua,  Secretary  &>r  that  De- 
partment. 

On  the  7th  of  March,  1826,  President  J.  Q. 
Adams  rapointed  Samuel  L.  Soathtud,  Secre- 
tary of  tae  Navy,  to  perform  the  duties  of 
Secretary  of  War,  that  office  having  become 
vacant,  until  the  vacancy  should  be  filled. 

On  the  86th  of  Jannary,  1829,  PreBtdent  J. 
Q.  Adaan  appointed  Samoel  L.  Soatbard, 
Secretary  of  the  Navy,  under  the  anthority 
ovatiKved  Iqr  the  act  of  May  8,  1792,  to  per- 
fbra  the  dtties  of  Seeretwy  of  the  Treaanry 
nntilasQccessorshouldbe appointed  to  Richard 
ftmb,  Seocetary  of  the  Treasory,  he  being  un- 
able to  perform  his  duties  by  severe  iltness,  or 
until  die  inabilky  shooM  cease. 

On  the  4th  of  March,  1899,  President  Jaek- 
8M1  appointed  Jaanes  A.  Hamilton  to  tt^e 
charge  of  the  Department  of  State  nntil  Gov- 
ernor Van  Bnren  shoold  arriTe  in  Ae  city. 

Ob  tha  24th  of  April,  1829,  PNddmt  Jack- 
son ai^^inted  Aabiiry  Dickins  Secretary  of 
the  Treasury  nntil  the  tetum  of  M^.  Inghan 
to  the  eity. 

On  the  7th  of  Jolyv  1829,  Presictent  Jadcson 
amoiatled  William  B.  Lewis  acting  Secretary 
of  War  doting  the  absence  cf  the  S«cretary. 

On  the  8th  of  Jnly ,  1839,  Preaident  Jackson 
appointed  Richard  H.  Btadford  to  take  eharae 
of  the  Navy  Department  and  perfomi  the 
daties  thereof  in  the  absence  of  the  Seoretary 
of  theMavy. 


On  the  19th  of  Aocust,  1829,  President 
Jackson  appointed  Wimam  B.  Lewis  Acting 
Secretary  of  War  daring  the  absence  of  the 
Secretary  of  War. 

On  the  7th  of  November,  1829,  President 
Jackson  appointed  J.  Ot.  Randolph  to  perfbrm 
the  duties  of  Secretary  of  War  until  the  return  of 
the  Secretary,  John  U.  Eaton,  he  beingabsent. 

On  the  12th  of  June,  1830,  President  Jack- 
son authoriued  Philip  Q.  Randolph  to  act  as 
Seoretary  of  War  while  .John  H.  EatMi,  the 
Secretary,  should  be  absent 

On  the  8th  of  March,  1831,  Preetdent  Jack- 
son anthoriEed  Philip  G.  Randolph  to  act  as 
Secretary  of  War  during  the  oonSaement  of 
the  Secretary  by  sickness. 

On  the  19th  of  March,  1831,  President  Jack- 
son authorized  John  Boyle,  chief  clevk  of  the 
Navy  Department,  h>  act  as  Secretary  of  the 
Navy  during  the  necessary  absence  of  Mr. 
Bi^oh,  the  Seeretary,  fre>m  the  dotiee  of  the 
Department. 

On  the  12th  of  May,  1881,  President  Jack- 
son authorized  John  Boyle  to  take  charge  of 
the  office  of  Secretary  of  the  Navy  and  penbrm 
itedatiea  ontil  a  successor  to  Mr.  John  Branch, 
the  Seiftetary,  who  had  notified  the  President 
that  he  should  leave  the  city  "  this  day,"  could 
be  appointed,  and  arrive  and  take  charge  of 
the  omce. 

On  the  16th  of  June,  1881,  President  Jackson 
authorized  John  Boyle,  chief  clerk  of  the  Navy 
Department,  to  act  as  Secretary  of  the  Navy 
during  the  absence  from  the  seat  of  Govern- 
ment of  Levi  Woodbury,  the  Secretary. 

On  the  18th  of  June,  1831,  President  Jack- 
son authorized  Philip  G.  Randolph,  chief 
clerk  in  the  War  Office,  to  discharge  the  duties 
of  that  office  until  a  successor  to  Major  Eaton 
should  be  appointed. 

On  the2l8tof  June,  1881,  President  Jack- 
son appointed  Asbory  Dickins,  chief  derk 
of  the  Treasury  Department,  to  perform  the 
duties  required  by  law  of  the  Secretary  of  the 
Treasury  until  the  arrival  of  Mr.  McLane,  ap- 
pointed successor  to  Mr.  Ingham. 

On  the  20th  of  July,  1831,  President  Jack- 
son appointed  Roger  B.  Taaey,  Attorney 
General,  to  take  charge  of  the  Department  of 
War  "on  the  2lBt  instant,  and  execute  the 
duties  thweof  until  the  arrival  of  Governor 
Cass." 

On  the  10&  of  Angoet,  1881,  President  Jack- 
son authorized  John  Boyle,  chief  eierk  of  the 
Navy  Department,  to  aot  as  Seoretary  of  the 
Navy  in  the  absence  of  the  Seoretfoy,  Levi 
Woodboiy,  from  the  seat  of  GovemmenL 

On  the  10th  of  August,  1831,  Premdaut  Jaofc- 
son  appointed  Daniel  Brent,  ^ief  cleik  of  the 
Depwtment  of  State,  to  'act  ae  Secreta^  oi 
State  dnring  the  absence  of  the  Sacretacy  from 
the  seat  of  Government. 

On  the  12di  of  September,  1881,  President 
Jackson  suthoriaed  Roger  B.  Taney,  Attorney 
General,  to  aet  as  Secretary  of  War  during  the 
abaence  from  the  seat  of  Government  wf  Got- 
eraor  Oaas. 

On  the  18th  of  September,  1881,  President 
Jackaon  appointed  Louis  McLane.  Secretary 
of  the  Treasury,  to  take  charge  of  the  War  De- 
partment duringthe  absence  of  Governor  Case, 
Seoretary,  and  Roger  B.  Taney,  acting  Seere- 
tary. 

On  the  18th  of  October,  1881,  President  Jack- 
sen  aodliorised  Asboty  Dickins,  chief  clerk  of 
the  TreMury  Department,  to  perfom  the  doties 
of  Secretery  of  the  Treasury  during  the  absenea 
of  the  Secretary. 

On  the  18th  of  October,  1831,  President 
Jaekaon  aathoriaed  Levi  Woodburv^  Secretary 
of  the  Nbvv,  to  take  chaise  of  the  Depactmant 
of  War  and  perform  the  duties  of  Secretary  of 
War  during  the  absence  of  the  Secretary  of 
War. 

On  the  17th  of  March,  1882,  President  Jack- 
son authorized  Asbury  Dickins,  chief  clerk  of 
the  Treasury  Department,  to  take  charge  of 
that  Department  and  perform  the  d«ties  of 
Secretay  of  the  Treasury  during  the  indispo- 
sitiaa  of  Mr.  MoLane. 


On  the  8lh  of  Jane,  1883,  Prasidsat  Jadtoon 
authorized  John  Robb,  chief  clerk  of  the  War 

Department,  to  perform  the  duties  of  Secre- 
tary of  War  during  the  absence  of  the  Seere- 
ta^. 

On  the  16th  of  July ,  1883,  President  Jackson 
appointed  John  Robb,  chief  clerk  of  the  War 
Department,  to  act  as  Seoretary  of  War  during 
the  absence  of  the  Secretary. 

On  the  2l3t  of  July,  1883,  President  Jackson 
appointed  Daniel  Brent,  chief  clerk  of  the  De- 
partment of  State,  to  exercise  the  duties  and 
perfbrm  the  foactioas  of  Seoretary  of  State 
''in  the  eveiit  of  the  absence  from  the  seat  rf 
Government  of  the  Secretary  during  the  pret- 
ent  summer  or  appreaehing  autumn,  sad  dur- 
ing the  continuance  of  such  absence." 

On  the  2Sd  of  July.  1883,  President  Jaduon 
appointed  John  Boyle  te  discharge  the  dutiea 
of  Secretary  of  tie  Navy  "in  the  absence  of 
the  Secretary  at  an;  time  between  this  data 
and  the  1st  of  October  next." 

On  the  18th  of  July,  1838,  President  Jackson 
authorized  Asbury  Dickins,  chief  clerk  of  the 
Treasury  Department  to  perform  the  duties 
of  Secretary  of  the  Treasury  in  case  of  th* 
absence  from  the  seat  of  Government  or  si*^- 
ness  of  die  Secretary. 

On  the  8th  of  November,  1882,  President 
Jackson  authorised  Asbury  Dickins,  chief 
clerk  of  the  Treasury  Department,  during  thu 
absence  of  the  Secretary  of  the  Treasury,  to 
petferm  the  duties  of  tiisit  ofiee. 

On  the  12th  of  November,  1882,  Prflsideilt 
Jackson  authorized  John  Robb,  chief  cleric 
of  the  War  Department,  tq  act  as  Secretary 
of  War  daring  the  absence  of  the  Secretary. 

On  the  6th  of  May,  1886,  President  Jackson 
appointed  Asbury  Dickins,  diief  clerk  of  the 
Treasury  Department,  to  perform  the  dutiea 
of  Secretary  of  the  Treasury  in  the  absence 
of  that  officer  from  the  seat  of  Government 

On  the  eth  of  Mav.  1833,  President  Jackson 
appointed  John  Robb  acting  Secretary  of  War 
during  the  absence  of  the  Sewetary. 

On  the  13th  of  May,  1888,  Piesideat  Jack- 
son authorized  Louis  McLane,  Secretary  of 
the  Treasury,  to  perform  the  duties  and  inno- 
tions  of  Seoretary  of  State  during  the  absence 
of  Edward  Livii^;ston  from  the  seat  of  Gov- 
ernment 

On  the  29di  of  May,  1888.  Pretfideat  Jadc- 
son authorized  Asbury  Diclrins,  chief  clerk 
of  the  Treasury  Department,  to  peiferm  tha 
doties  of  Secretary  of  the  Treasury  for  an4 
daring  the  absence  of  that  officer  from  the  seat 
of  Gbvemraent 

On  the  6th  of  Jane,  1838,  Premdent  Jaeksev 
authorized  Daoid  Etrent,  chief  clerk  in  th« 
Depcurtment  of  State,  to  act  as  Secretary  of 
State  durinrthe  absenoe  of  the  Secretary  ncoa 
the  seat  of  Qo««m«eBtt 

On  the  6th  of  June,  1838,  President  Jackson 
apMintsd  Join  RoUtto  be  acting  Secretary 
of  War  during  the  abseme  «f  the  Seer^aty. 

On  the  6th  of  June,  1888,  President  Jacksoa 
appointed  John  Boyle  to  be  acting  SecretaijT 
of  the  Navy  "  doiiDg  the  absenee  at  any  tanw 
within  the  present  year  of  the  honorable  Levi 
Woodbury.'' 

On  the  13th  of  Jun^,  1888,  PmiideatJackMm 
appointed  Daniel  Brent  to  perform  the  duties 
of  Secretary  of  State  if  the  Secretary  shodd 
"  be  at  any  time  indisposed  or  absent  from  the 
seat  of  Government ' ' 

On  the  10th  of  August,  1888,  President  Jae1t> 
son  authorized  Asbuiy^  Dickms,  "should the 
Seoretary  of  State  be  sick  or  sbsent  from  the 
seat  of  Qovemment  before  my  return  to  Wash- 
ington," to  perform  the  duties  during  sack 
sicknesB  or  ao8•ne•^. 

On  the  28th  of  September,  1888,  President 
Jackson  appointed  John  Robb  acting  Secre- 
tary of  War  in  the  absenee  (Mf  the  Secretary. 

On  the  11th  of  November,  1633,  Presidenl 
Jackson  authorized  Asbury  Dickins,  chief  clerk 
of  the  Depwtment  of  State,  to  perform  tbe 
duties  of  Sieeretary  of  State  during  the  absence 
of  the  Secretary  from  the  seat  of  Government. 

On  the  25th  ef  June,  1834,  President  Jaok- 


Digitized  by 


Google 


THE  OONfiRBMaOITAL  GLOBE. 


18D 


•on  aitthMind  McCUBtodc  Toang  to  take 
charge  of  &e  DepartmeDt  of  tJie  Treumy  until 
•  aneeeasor  to  Mr.  Tanetr,  remgoed,  alwald  be 
■ppaint«d. 

Ob  th«  dth  of  Jnlr,  18S4,  Pretident  Jackson 
appointed  John  Boyle,  chief  deik  of  theNEtry 
Departttent,  to  be  aetasg  Secratary  of  the 
JUatj  dunnx  the  absence  of  the  Secretary. 

On  the  8th  of  Jahr,  1884,  President  Jackson 
authorized  Asbniy  Dickins,  chief  clerk  of  the 
I>epartmeat  of  State,  to  perform  the  daties  of 
fi«eretai7  of  State  in  case  of  the  deadi,  abseaoe 
firom  tke  seat  of  Govarmnent,  or  sitdmess  of 
the  Seccetary  of  State  "  darins  my  aA>sence." 

On  —  — -,  President  Jackson  anthorissd 
John  Forsyth  to  discbarge  tke  duties  «f  Secre- 
tary of  War  during  the  abseooe  of  dra  Seore- 


On  the ,  President  Jackson  an- 

tiionaed  M.  IMckerson  to  discharge  the  daties 
of  Secretary  of  War  during  the  abaenee  of  the 
Secretary. 

On  the  8th  of  Mh,  18S4,  President  Jackson 
•pMunted  llahlon  Dickerson  actiog  Secretary 
<tt  War  daring  the  absence  of  the  Seoretarv. 

On  the  llUi  of  Oolober,  1884,  Prestdent 
Jackson  appointed  Asbory  Diokias,  chief  elesk 
of  thaDspartinentbf  State,  to  act  osSectalary 
•f  State  oaring  the  abaanos  of  that  officer  frtnn 
the  aeataf  OweianasHt. 

On  the  19th  of  January,  188S,  President 
Jaekson  aathoriaed  Mahloa  Uickersoa,  Saere- 
tary  of  the  Nsify,  to  perform  the  daties  of 
Beeretvy  of  War  danng  the  illness  of  that 
oficer. 

Oa  the  ad  of  May,  1886,  Presidaat  Jadnoo 
aatborized  Asbury  Diekins  to  perbrm  the 
duUes  of  Secretary  of  State  duringthe  absence 
of  Mr.  Forsyth  firam  the  seat  of  Govanment. 

Ob  tha  7th  of  May,  1886,  Prssideet  Jackson 
appoiated  John  Boyle,  diief  derkof  tha  Nany 
DeiMtrtmaat,  to  act  as  Sacretaiy  of  the  Navy 
daring  the  aheanae  of  Hr«  Dickenan  froosthe 
seat  of  Oerenraent. 

On  the  18&  of  May,  1886,  President  Jaak- 
aoa  appointed  Carey  A.  Harris  to  aet  as  Sec- 
mtacjr  of  War  dnriug  the  absence  of  the  See- 
Mtary. 

On  the  6th  of  July,  1886,  Presidmt  Jackson 
app<dn(ad  Aahnir  Ifickins  to  a«t  as  SecMtary 
of  State  daring  the  abaenee  of  Mr.  Forsyth. 

O*  the  Ist  «f  Jalr,  UM,  Preeident  Jaekson' 
designated  McClintock  Young  to  perfona  the 
ftifies  of  Secretary  of  the  Treasury  "  at  any 
■onads  af  absence  by  the  present  Sawetary 
■ofia^tlMeasaiag  months." 

On  the  Slat  of  August,  1886,  President  Ja^- 
mtm  aathmciaad  Asbury  Dtaidna  to  act  as  Sec- 
Mtary of  State  dnring  the  shsence  of  Mr.  For 
afth  fcem  the  seat  of  Govanment. 

On  the  38Ch  of  September.  1886,  Prerideat 
^uiksmi  aatborized  Arirary  Diatdns  to  aet  as 
Secretary  of  State  during  the  absence  of  Mr. 
Forsyth  from  the  seat  of  GorarnmenL 

On  the  20th  of  October,  1835,  Fkraaident 
faafeansi  ompiawewd  McClintock  Young  to  per- 
tmrn  the  dnties  ef  Secretary  of  State  "while 
the  amaant  Seore^azy  is  absent  from  the  city 
of  Washington." 

On  thi9  23d  of  October,  1886,  C.  A.  Harris 
waaM>paiMkad  by  Ptasidant  Jadmon  to  act  as 
fieeTMary  of  War  daring'  the  temporary  ab- 
aenee of  the  Saeretaiy. 

Oa  April  29,  1880,  C.  A.  Harris  was  ap- 
fKnnted  by  President  Jackson  to  act  aa  Seere- 
tacy  of  War  dming  Aa  teatpotat'y  afaaeace  of 
the  Saqretary. 

On  the  27th  of  May,  1886,  President  Jackson 
araAeaited  0.  A.  Harris  to  act  as  SeeMtaty  of 
War  dnring  the  temporary  ahawice  of  the 
SeoielBiy. 

On  the  7th  of  July,  1836,  President  Jaekson 
«iiq>o«rered  Asbury  Didrins,  chief  clwk  of  the 
D^tartoienfe  of  Stete,  to  act  as  Secretary  of 
fita«e  "  m  oaae  of  Oe  deadiv  abaeaca  from  the 
seat  of  Government,  or  inability  of  the  Secre- 
tary dnring  my  abseaee  from  the  seat  «f  Got- 
aRMneat." 

(ki  thedth  of  Jidy,  1^6,  Prcsideat  Jaeksoa 
appointed  John  Boyle,  chief  elark  a£  tim  Mavy 


D^MTtment,  to  discharge  the  duties  of  Secre- 
tary of  tb»  iftfrj  daring  tiieabsenee  of  Mahloo 
Dtckeraoa,  Secretary,  from  the  seat  of  Gov- 
ernment. 

On  tke  184h  of  July,  1836,  Prestdoit  Jaekson 
antitorized  C.  A.  Harris  to  act  as  Secretary  of 
War  daring  the  tempocmry  absence  of  that 
offioer  from  the  seat  of  Government. 

On  the  8th  of  September,  183«,  President 
Jackson  atrthoriaed  0.  A.  Harris  to  act  as 
Secretary  of  War  daring  the  temporary  ab- 
seaoe of  that  officer  frem  tiae  seat  of  Govern- 
ment. 

On  the  6th  of  October,  1886,  President  Jack- 
soo  aathoriaed  C.  A.  Harris  to  act  aa  Secre- 
tary of  War  daring  the  temporary  absence  of 
thii  officer  from  the  seal  of  Govacnment. 

On  the  26th  of  October,  1836,  President  Jack- 
son authorized  Benjamin  F.  Butler,  Attorney 
General,  to  aet  as  Secretary  of  War,  that  office 
having  biBcome  vacant,  anttl  the  vacancy  shonld 
be  filled. 

On  the  asifa  of  June,  1887,  President  Van 
Baren  andteriaed  Aaion  O:  Dayton,  chirf 
derfc  of  the  Department  of  State,  to  di8<^ige 
the  daties  of  Secretary  of  State  daring  the 
temporary  absence  of  that  officer  from  the  seat 
of  uDvemnMiit. 

On  tke  20th  ^  Ootoher,  1887,  Prcsidea*  Van 
Buren  authorised  McOlinteek  Yoang  to  dis- 
chaEge  the  dntiee  of  Sametary  of  the  Treosary 
"whenever  thirt officer asoy  be  nhaentAwa  the 
seat  of  floferameafc.' ' 

On  tlM  27th  of  Oetobar,  1887,  Presideat  Van 
Bnren  aodioriaed  John  Boyle,  chief  elerk  of 
the  Navy  Depertment,  to  aet  as  Secretary 
of  the  luvy  daring  the  abeeoca  of  the  Sec- 
retary. 

On  the  81st  of  July,  1888,  President  Van 
Baren  aathoriaed  John  Boyle,  ehief  derk  of 
the  Nanr  Departmeat,  to  aet  as  Secretary 
of  the  Navy  during  the  ahseoca  of  the  Sec- 
retary. 

On  the  1st  of  Jn^,  1888,  Preeident  Van 
Bnren  authoriaed  MeC.  Yotn^  to  act  as  Sea- 
retary  of  the  Ireasary  dwing  the  abseaoe  of 
the  Secretary,  and  in  case  of  the  illness  or 
absence  of  Mr.  Youi^  Samnel  MoEean  to 
perform  the  datiee> 

On  the  Slat  of  Jaly,  188S,  Preaidant  Van 
Baren  authorized  Aardn  Vail,  chief  clerk  of 
the  Department  of  State,  to  discharge  the  func- 
tions of  Secretary  of  State  "in  the  event  of 
the  absence  of  tba  Seoretary  from  the  seat  of 
Governmeat." 

On  the  6th  of  October,  1«88,  Presideat  Van 
Buren  aatborized  John  Boyle,  chief  clarit  of 
the  Navy  Department,  to  act'  as  Seoretary^of 
the  Navy  danng  the  absence  of  the  Secretary. 

On  the  24th  of  April^  188»,  President  Van 
Bnren  authorized  McClintock  Yonog'  to  per- 
form the  daties  of  Secretary  of  the  Treaanqr 
doriag  the  absence  of  the  Secretary. 

On  the  8th  of  June,  1889,  President  Von 
Baren  authorized  Aaron  Vail,  chief  clerk  of  the 
State  Depaitment,  to  act  as  Secretary  of  State 
daring  the  absence  of  the  Secretary  from  iko 
seat  of  Government. 

On  the  16th  of  Juae,  1888,  President  Van 
Buren  authorized  McCliatock  Young  to  act  as 
Secretary  "  in  the  event  of  the  siehaese  or  ab- 
sence of  Levi  Woedbacy  between  this  date 
and  the  10th  of  October  next." 

On  the  28th  of  Aaaoat,  1840,  FMddent  Van 
Baren  authorized  J.  h.  Martin,  chief  clerk  of 
the  Department  of  State,  toperformtbe  daties 
of  Secretary  of  State  during  the  absence  of 
that  officer  from  the  seat  of  Government. 

On  the  16th  of  Ootoher,  1840i,  President  Van 
Burea  aothorized  J.  L.  Martin,  diief  cleric  of 
the  Department  of  State  to  pnform  the  dotite 
of  Sawetary  of  State  doriag  the  abMOoe  of 
that  officer  from  the  seat  of  Goveramcnt. 

On  the  8d  of  March,  1841,  President  Van 
BarsB  ^>pevntad  McCilntock  Yoongy  chief 
desk  ef  uia  Treaeaty  D^)artment,  to  perform 
temporarily  the  duties  of  Sedretan-  of  the 
Treasurv  until  a  successor  to  Mr.  Woodbury, 
redgoed,  shonld  bo  swom  into  office  accoriing 
toniK. 


On  the  Iftthof  March,  1841,  President  Bar- 
rison  appointed  John  D.  Simms  acting  Seen- 
tory  of  the  Navr  dariog  the  absence  ef  the 
Secretary  from  the  seat  of  Qovemasaat 

On  the  27th  of  April,  1841,  Pioddent'Mer 
appointed  Daniel  Fletcher  Wabstea,  chief  cterk 
of  the  D«>artment  of  State,  to  paafbrm  the 
daties  of  Secretarv  of  State  in  the  absence  of 
that  oficer  from  the  seat  of  Govermaent. 

On  the  18th  of  September,  1841,  Preddaat 
Tyler  appointed  MeCUntedc  i  oaag  to  perform 
the  duties  of  Secretary  of  the  Treasory  until  a 
sncceaaor  to  Mr.  Swing,  late  Secretary,  should 
be  appointed,  qoaliied,  and  eater  upon  thedis- 
dwrga  of  the  datiaa  of  head  of  tlM  Tteasaiy 
DepartaMBk 

On  the  20th  of  October,  1841,  Preddent 
Tyler  appointed  William  S.  Derrick  to  perform 
the  datiee  of  aotio^  Secretary  of  State  duriae 
the  absence  of  Daniel  Fletcher  Webster,  "now 
perfoimiag  theae  dotieo,"  from  the  seat  of 
Government. 

On  the  80th  of  October,  1841,  Preddent 
Tyler  a»poioted  McClintock  Young  acting  Sec- 
retary of  the  Treasury. 

On  the  14th  of  December,  1842,  President 
Tyler  appointed MeOliatoekioangto perfoim 
the  dntMs  of  Secretary  of  the  Treasury  daring 
the  absence  of  Hon.  Walter  Forward  nom  dte 
city  of  Washington. 

On  the  80th  of  June,  1842,  President  Tyler 
appointed  McCliatock  Yeong  to  perform  the 
daiies  of  Secretary  of  (he  Treasory  dnring  the 
absence  of  Hon.  Waltei  Forward  from  die  ci^ 
of  Washington. 

Oa  the  ttOth  of  Jaly,  1643,  President  Tyler 
npp«rfatad  McOUntoek  Yoaag  te  perl^im  the 
duties  of  Secretary  of  the  IVeaea;^  during  the 
sickaess  of  Hon.  Walter  Forward. 

Oa  the  1st  of  Norsmher,  1842,  PresidMt 
Tyler  appointed  McClinteeh  Yonag  to  peiA)nb 
the  duties  of  Secretary  of  the  Treasury  dnrii^ 
the  absence  of  Hon.  Walter  Forward  from  the 
city  of  Wasbingtoa. 

0»  the  1st  (^  March,  1348,  Preddent  Tyler 
a^qwinted  McClintetk  Young  to  act  as  Secre- 
tary of  the  Treasury  until  a  saceesser  to  Mr. 
Forward  Aould  be  appointed  aod  enter  upon 
the  dHChacge  of  his  daties. 

On  the  7th  of  June,  1843,  Preddent  T^ler 
appointed  McClintock  Young  to  perform  the 
duties  of  Secretary  of  the  Treasury  "  daring 
the  absence  of  the  Secretary  after  the  8th  in- 
stont." 

On  the  9th  of  May,  1848,  Presideat  Tyter 
appointed  Hugh  S.  Legari  to  aet  as  Secretary 
of  State  antil  a  sacceseor  to  Mr.  Webster,  late 
Secretary  of  State,  should  be  appointed,  quaK- 
fied,  and  enter  on  the  dischMge  of  the  duties. 

Ontiie  8th  of  June,  1848,  President  Tyler 
appointed  William  S.  Derrick  to  perform  the 
duties  df  Secretary^  of  State  during  the  absence 
of  Mr.  LegarS,  acting  Secretory. 

Oa  the  24th  of  Jane,  1843,  Preddent  Tyler 
appointed  Abel  P.  Upshar  Secretary  of  State 
oa  itOartM  antil  a  snccessor  shomd  be  i^- 
peinted. 

On  the  SIst  of  May,  1848,  Preddent  Tyler 
appointed  Samuel  Hume  Porter  acting  Secre- 
tary of  War  during  the  absence  ef  the  Secte- 
tonr. 

On  the  17th  of  August,  1848,  Preddent  Tyler 
appointed  WilKam  8.  Derrick  acting  Secre- 
tary of  State  during  die  absence  of  A.  P.  Up- 
shar from  the  seat  of  Government. 

On  the  SSlh  of  Augnst,  1848,  President 
Tyler  (John  0.  Spencer,  Secretary  of  the 
Treasury,  "intending  to  be  absent  from  tiie 
seat  of  Government  on  and  after  the  29th  in- 
stant for  two  weeks")  appointed  McClintock 
Young  to  act  as  Secretary  of  the  Treasury 
"  during  snch  period,  should  the  Secretary  be 
80  long  absent.^' 

On  the  29th  of  Febmaty,  1844,  Preddent 
Tyler  appointed  John  Nelson,  Attorney  Gen- 
eral, Secretary  of  State  ad  interim  until  a  snc- 
cessor to  Mr.  Upshur  sfaoold  be  appointed. 

On  the  2d  of  May,  1844,  President  Tyler 
anointed  McGKntock  Young  to  perform  the 
duties  of  Secretary  of  the  Treasury  until  a  suc- 
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e«wor  to  J.  C.  Spoaioer  skoold  be  appointed 
•nd  qnatifiod. 

On  the  28th  of  September,  1844,  President 
Tyler  appointad  Bichaid  K.  Crall6  acting  Sec- 
retary of  State  duitig  the  absence  of  John  C. 
Calhoah  from  die  seat  of  Government 

On  the  2d  of  April,  1846,  President  Polk 
appointed  John  Y.  Mason,  Attorney  General, 
to  be  Secretaiy  of  Slate  ad  interim  daring  tfae 
tefflpocary  aboenoe  of  James  Baobaoao,  Sec- 
retary of  that  Department,  from  the  seat  of 
Government. 

On  the  4th  of  Angust,  1845,  President  Polk 
appointed  John  Y.  Mason,  Attorney  Genend, 
to  De  aotiag  SacretMy  of  State  daring  the  tem- 
porary absence  of  Mr.  Bachanan  firoes  the  seat 
of  Qovernmeat 

On  the  8l8t  of  March,  1846,  President  Polk 
^pointed  Nichoiaa  P.  Trist  to  be  aotiag  Sec- 
retary of  State  daring  the  absence  (2  Mr. 
BoehAnaa  from  the  aeal  of  Governraeat. 

On  the  2d  of  September,  1848,  President 
Polk  appointed  Nicholas  P.  Trist  to  be  acting 
Secretary  of  State  dnring  tfae  absence  of  Mr. 
Buchanan  from  the  seat  of  GovemmenL 

On  the  7th  of  October,  1846,  President  Polk 
appointed  McQintock  Yoang  to  perform  the 
daties  of  Secretary  of  the  Treasury  daring  the 
absence  from  the  city  of  Robert  J.  Wulcer, 
Secretary  of  the  Treasary. 

On  th«4th  Of  March,  1847,  President  Polk 
appointed  Nicholas  P.  Trist  acting  Secretary 
of  State  daring  the  absence  of  Mr.  Buehanan 
from  the  seat  of  Government. 

On  the  Slstof  March,  1847,  President  Polk 
Mpointed  Nioholas  P.  Trist  acting  Secretary 
of  State  daring  the  absaaee  of  Mr.  Baahaoan 
from  the  seat  of  Government. 

On  the  4lh  of  Angast,  1847,  President  Polk 
appointed  WilUam  S.  Derrick  to  be  acting  Sec- 
letiiry  of  State  daring  the  absence  of  Mr.  Bu- 
chanan from  the  seat  of  Government. 

On  the  22d  of  Jnne,  1S47,  President  Polk 
appointed  John  Y.  Mason,  Secretary  of  the 
Navy,  to  be  acting  Seeretaiy  of  State  daring 
the  absence  of  Mr.  Backaaan,  "  to  take  efieet 
the  28th  instant." 

On  the  21st  of  July,  1847,  President  Polk 
appointed  McClintock  Yenng  to  perform  the 
duties  of  Secretary  of  the  Treasary  during  the 
^seaoe  from  the  seat  of  Government  of  Rob- 
ert J.  Walker,  "he  intending  to  be  absent  after 
the  22d  iostent" 

On  the  15th  of  October,  1847,  President 
Polk  appointed  McClintock  lonng  to  perform 
the  daties  appertaining  to  the  office  or  Secre- 
tary of  the  Treasury  daring  the  absence  of 
Robert  J.  Walker. 

On  the  9lh  of  December,  1847,  President 
Polk  appointed  McClintock  Young  to  perform 
the  duties  appertaining  to  the  office  of  Secre- 
tary of  the  Treasury  during  the  sickness  of 
Robert  J.  Walker. 

On  the  10th  of  April,  1848,  President  Polk 
appointed  John  Appleton,  chief  clerk  of  the 
State  Departmeot.  to  be  acting  Secretary  of 
State  during  the  absenceof  the  Secretary  from 
the  seat  of  Ooremment. 

On  the  26th  of  May,  1848,  President  Folk 
appointed  Archibald  Campbell,  chief  clerk  of 
the  War  Department,  to  be  acting  Secretary  of 
War  during  the  temporary  absence  of  the  Sec- 
retary from  the  seat  of  Government. 

On  the  I'lh  of  Aogust,  1818,  President  Polk 
appointed  McClintock  Young  to  act  as  Secre- 
taiy of  the  Treasury'  during  the  temporary 
absence  of  Secretary  Walker  from  the  seat  of 
Government. 

On  the  2d  of  8q>tember,  1848,  President 
Polk  appointed  Isaac  Toucey  Attorney  Gen- 
eral, to  act  as  Secretary  of  State  during  the 
temporary  absence  of  the  Secretary. 

On  the  2d  of  September,  1848,  President 
Polk  appointed  John  Y.  Mason.  Secretary  of 
the  Navy,  to  act  as  Secretary  of  War  during 
the  temporary  absence  of  the  Secretary. 

On  the  20th  of  November,  1848,  President 
Polk  appointed  Isaac  Toucey  acting  Secretary 
of  State  during  the  temporMy  absence  of  Mr. 
Buchanan  from  the  seat  of  Cfovernment 


On  the  6th  of  March,  1849,  President  Taylor 
appointed  McOiintook  Yoong  to  act  as  Secre- 
taiy of  the  Treasary  until  a  sneoeseor  to  Mr. 
Walker  should  be  duly  appointed. 

On  the  8th  of  March,  1849,  President  Taylor 
appointed  Beverdy  Johnson,  Attorney  General, 
to  act  as  Secretary  of  War  during  the  tempo- 
rary absence  of  the  Secretary  from  the  seat  of 
Government. 

Onthelstof  October,  1849,  President  Taylor 
appointed  William  S.  Derrick,  chief  cleric  of 
the  Department  of  State,  to  act  as  Secretary  of 
State  in  the  absence  of  the  Secretary. 

On  the  8th  of  October,  1849,  President  Tay- 
lor appointed  John  D.  McPherson  acting  Sec- 
retanr  of  War  daring  the  temporary  abience 
of  Mr.  Crawford  "for  the  ensuing  ten  days." 

On  the  20th  of  Jnne,  1850,  President  Taylor 
appointed  John  McGinnis,  chief  clerk  of  the 
Treasary  Depaitment,  to  act  as  Secretary  of  the 
Treasary  daring  the  absMMo  of  the  Secretary 
from  Washington. 

On  the  88d  of  Jnly,  1850,  President  Fill- 
more appointed  Major  General  Winfield  Scott 
Secretary  of  War  aainterim  dnring  the  vacanoy 
occasioned  by  the  rewgnation  of  €leorge  W. 
Ciawlbrd. 

On  the  4th  of  October,  1850,  Prendent  Fill- 
more appointed  William  S.  Derrick,  dtief  clerk 
of  the  Steta  Department,  to  beacting  Secretary 
of  State  daring  the  temporary  abaenoe  of  Mr. 
Webster  from  the  seat  of  OovemmeDt. 

On  the  23d  of  December,  1860,  PsesideBt 
Elllraore  appointed  WiUiam  S.  Derriek,  chief 
clerk  of  the  State  Department,  to  be  acting 
Secretary  of  State,  during  the  temporary  ab- 
sence of  Mr.  Webster  from  the  seat  of  Govern- 
ment. 

On  the  1st  of  March,  1861,  Pl«sident  Fill- 
more appointed  WiUiam  L.  Hodge  to  be  acting 
Secretai^  of  tha-  Treaury  ad  iiUerim  during 
the  illness  of  the  Secr^ary. 

On  the  Slst  of  March,  1851,  President  FiU- 
■•re  wppointed  William  S.  Derriek,  chief  clerk 
of  the  Department  of  State,  to  be  aetiiw  Secre- 
tary of  State  daring  the  absence  of  }b.  Web- 
On  the  10th  of  May,  1861,  President  Fill- 
more appointed  William  S.  Derrick,  chief  cleik 
of  the  Department  of  State,  to  b«  acting  Secre- 
taiy of  Slate  during  the  absence  of  Mr.  Web- 
ster. 

On  the  18th  of  May,  1861,  Prwident  Fill- 
moi«  appointed  C.  M.  Conrad,  Secretary  of 
War,  to  DC  acting  Secretary  of  the  Navy  ad 
iitterim  during  the  absence  of  the  Secretary. 

On.  the  16th  of  June,  1861,  President  Fifi- 
more  appointed  William  L.  Hodee,  Assistant 
SecieUry,  to  akct  as  Secretary  of  the  Treasary 
dnring  the  absence  of  the  Secretaty. 

On  the  20ih  of  June,  1851,  President  Fill- 
more appointed  William  S.  Derrick,  chief 
clerk  of  the  Department  of  State,  to  be  acting 
Secretary  of  State  during  the  temporary  ab- 
sence of  Mr.  Webster. 

On  the  lUh  of  Jnly,  1851,  Baesident  Fill- 
more appointed  Charles  M.  Conrad,  Secretary 
of  War,  to  act  as  Secretary  of  the  Navy  during 
the  temporary  absence  ot  Mr.  Graham  from 
the  teat  of  Government. 

On  the  14lh  of  July,  1851,  President  Fill- 
more appointed  Willuun  S.  Derrick,  chief 
clerk  of^  the  Department  of  State  to  be  acting 
Secretary  of  State  daring  the  absence  of  Mr. 
Webster. 

On  the  4th  of  Angast,  1851,  Prendent  Fill- 
more appointed  W.  A.  Graham,  Secretary  of 
the  Navyt  to  be  acting  Secretary  of  War  dar- 
ing the  temporary  abeenoe  of  Mr.  Conrad. 

On  the  4th  of  Angast,  1851,  President  TtU- 
more  appointed  Wuliam  L.  Hodge  to  act  as 
Secretaiy  of  the  Treasary  daring  the  absence 
of  the  Secretaiy. 

On  the  8d  of  Aogust,  1861,  President  Fill- 
more appointed  W.  A.  Graham,  Seeretary  of 
the  Navy,  to  be  acting  Seeretary  of  Uie  In- 
terior dnring  the  absence  of  Socretary  A.  H. 
H.  Stuart  from  the  oify. 

On  the  18th  of  Se^ember,  1851,  Presideirt 
Fillmore  i4>pointed  William  A.  Graham,  Sao- 


retary  of  the  Navy,  to  act  as  Secretary  of  War 
daring  the  absence  of  that  Secretary. 

On  the  18th  of  September,  1861,  President 
Fillmore  appointed  William  L.  Hodge  acting 
Secretary  of  the  Treasury  during  the  absence 
of  the  Secretaiy. 

On  the  22d  of  Sratember,  1861,  Prwident 
Fillmote  appointed  Muor  General  Winfield 
Seott  ai^g  Secretary  of  War  daring  the  tem 
porary  absence  of  the  Secretary. 

On  the  25th  of  September,  1861,  President 
Fillmore  appointed  John  J.  Crittenden,  Attor- 
ney General,  to  perform  the  daties  of  Secre- 
ta^  of  State  until  the  return  to  the  seat  of  Gov- 
emmentof  Daniel  Webster,  Secretary  of  State. 

On  the  26th  of  November,  1851,  President 
Fillmwe  Appointed  WiUiam  L.  Hodge  to  act  as 
Secretary  of  the  Treasury  until  the  return  of 
Secretary  Corwin. 

On  the  20th  of  February,  1852,  President 
Fillmore  appointed  William  S.  Derrick,  chief 
olerk  of  the  Department  of  State,  acting  Sec- 
retary of  State  in  the  absence  of  Mr.  Webster. 

On  the  21st  of  February,  1862,  President 
Fillmore  appointed  William  L.  Hodge  to  be 
acting  Secretary  of  the  Treasury  in  the  ab- 
sence of  Secretary  Corwin. 

On  the  Ist  of  iimteh,  1862,  President  Fill- 
more  appointed  WiUiam  L.  Hodge  acting  Sec- 
retary of  the  Treasury  in  the  absence  cc  Sec- 
retary Corwin. 

On  the  19th  of  Mansh,  1862,  Prendent  Fill- 
raoro  appointed  William  Hunter  acting  See- 
retary of  State  in  the  absence  of  Mr.' Webstar. 

On  the  26lh  of  April,  1852,  President  FiU- 
more  appointed  WilUJsm  L.  Hodge  acting  Sec- 
retary of  the  Treasury  during  the  iudispoution 
of  Semetanr  Corwin. 

On  the  2d  of  November,  1850,  President 
Fillmore  appointed  Charles  M.  Conrad,  Secre- 
tarjr  of  War,  to  act  as  Secretary  of  the  Navy 
dnring  the  abaeuee  of  that  Seeretary. 

On  the  Ist  of  May,  1862,  President  Flllmoe 
appointed  William  Hunter  to  act  as  Secretary 
Of  State  in  the  absence  of  Mr.  Webster. 

On  the  19th  of  May,  1862,  Presideot  FW- 
more  appointed  WiUiam  A.  Gteaham^Saoratery 
of  the  Navy,  to  act  as  Secretary  of  War  in  tke 
abaenoe  of  Mr.  Conrad.  

On  the  24th  of  Ma^,  18^,  Prendent  Fill- 
more appointed  WiUiam  L.  Hodge  to  act  ns 
Seeretary  of  the  Treasury  in  the  abaene*  of 
SeoretMy  Corwin. 

On  the  10th  of  June,  1862,  Prendent  FiB- 
mote  appointed  WiUiam  L.  Hodge  to  act  m 
Secretary  of  the  Traaaoiy  in  the  absenea  of 
Seeretary  Corwin. 

On  the6th  of  Jaiy,  1862,  President FiUmom 
appointed  WiUiam  Hunter,  <^ief  derk  of  tbe 
Department  of  State,  to  act  as  Secretary  of 
State  in  the  absence  of  Mr.  WdMter. 

On  the  19thof  Angnst,  1862,  Prendaat  FiB- 
more  appointed  John  P.  Kennedy  acting  Sao- 
retary  of  War  daring  the  absence  of  Secretaiy 
Conrad.  

On  the  27th  of  Angnst,  1862,  President  Fill- 
more appointed  WUliam  L.  Hodge  aetuur 
Secretary  of  the  Treasary  in  the  absence  of 
Secretary  Corwin. 

On  the  2d  of  September,  1862,  President 
Fillmore  appointed  Qwrles  M.  Conrad,  Sa«M«- 
tary  of  War,  to  be  acting  Secretary  of  State 
in  the  absence  of  Mr.  Webster. 

On  the  4th  of  October,  1862,  President  Fill- 
more appointed  WUliam  L.  Hodge  to  be  mat- 
ing Seeretary  of  the  Treaanry,  Mr.  Secretnij) 
Corwin  being  unable  by  sickness  to  perfoca 
the  daties  of  the  office. 

On  the  88th  of  Ootober,  1863,  Prendent 
FiUmore  appointed  WiUiam  L.  Hodge  aetiiw 
Secretary  of  the  Treasury  in  the  abaance^s 
Mr.  Corwin. 

On  the  81st  of  December,  1852,  Preeideat 
Fillmore  ^ipointed  WilUam  L.  Hodge  to  aot 
as  Secretaiy  of  the  TceoaorydaiiagthosiokBeaB 
of  Mr.  Corwin. 

On  the  16th  of  JawMry,  1863,  President 
Fillmore  appointed  William  L.  Hodge  to  net 
as  Seerelaiy  of  the  Treasary  daring  the  eick- 
nasa  of  Mr.  Corwin. 
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On  the  3d  of  March,  1863,  President  Fill- 
more appointed  Wiltiam  L.  Hodga  to  act  aa 
Secretary  _  of  the  Treasury  in  ttie  abaenoa  of 
Mr.  Corwin. 

Mr.  CURTIS.  I  now  offer  documents  from 
the  Department  of  the  Postmaster  General. 
They  arc  all  in  one  envelope,  (aendinz  some 
papers  in  an  enTetope  to  the  Managers. ) 

The  CHIEF  JUSTICE.  The  counsel  will 
state  the  natare  of  the  documents. 

Mr.  CURTIS.  They  are  documenU  which 
show  the  removals  of  poatmaatera  during  the 
session  of  the  Senate  and  ad  interim  appoint- 
nieata  to  fill  the  places.  I  believe  they  are  all 
of  that  character,  though  I  am  not  quite  sure. 
Some  of  them  I  know  are. 

Mr.  Manager  BUTLER.  They  are  exactly  of 
the  same  kind  that  the  Senate  has  just  admitted. 

Mr.  CURTIS.  I  should  like  to  have  those 
read.     They  are  short. 

The  CHIEF  JUSTICE.  The  SecreUry  wUl 
read  the  documents. 

The  Secretary  read  as  follows: 

I  h«reby  appoint  St.  Joho  B.  L.  Skiooer  to  beaot- 
inc First  Aasutant  Pottouuter  Qoncrol  ad  itUerivt  in 
puee  of  Horatio  Kins,  now  acting  Fostniaatnr  Oen- 
•nl  andar  the  Uw.  JAMES  BUCHAKAN. 

Washibotox.  i'simary  8, 1861. 

Post  Oirici  DirAarHiirr. 
Washihgtoh,  D.  C,  April  7, 1868. 
I,  AlaxaMer  W.  RaiMlall,  Poatnutter  Oanoral  of 
the  United  Statee  of  Ameriea,  certify  that  the  fore- 

Soinria  a  true  copy  of  the  original  order  on  file  in 
Ilia  Department,  teitether  with  extroota  from  the 
records  in  aaid  oaee. 
In  teetimony  whereof  I  have  herennto  act  my  band 
and  caused  the  seal  of  the  Poet  Office  Dopnrt- 
r,    _  7    ment  to  b«  affixed  at  the  Qeneral  Post  Office 
'■'-  "--'    in  the  oity  of  Woahiotton  the  day  aody  ear 
above  written. 

ALEX.  W.  RANDALL, 

/^MtaKuter  OtturaU 

Ntw  OsLSAHS  Post  Oftioi, 

Oblsans  Pabisb,  LoinstAKA,  /UM  29, 1860. 

Samuel  V.  Marka,  Postmaster:  Let  this  office  be 

placed  temporarily  in  the  bands  of  a  special  asent 

of  the  Dopartmtnt,  to  be  appointed  by  tno  Postnua- 

ter  General,  in  place  of  Samuel  F.  Maries,  removed. 

JAMES  BCCnAHAN, 
Hon.  Joseph  Holt,  Pottmatttr  General. 

JitasSS,  UeO. 

Instmctions  sent  t«  S.  P.  Blair,  special  acent,  to 
take  poaseasion  of  the  offiea  and  remove  Dentid, 
ebiof  clerk. 

D.  P.  Blair  bald  th«  offioe  from  9th  Jnly  to  Sep- 
tember 4, 1860. 

D^ahatiim  of  Ik*  laU  PottmatUr  of  New  York  Oitf. 
(Ex.  Do«.  No.  91,  Thirty-Sixth  Consrass.  First  Ses- 
sion, Hoaae  of  Sepresantatives.) 

Letttr  of  Postmaster  Oeoerol  Holt,  tranamittinx 
report  M  reply  l«  reaolation  of  ths  Uoasa  of  the  5th 
Jana^UeO.  ^^ 

Order  of  lit  Pr—idiU. 

'Wasbixqtok.  Mav  10, 1860. 
,^New  York  Poat  Offioe,  New  York  county.  New 
York  SUte— Isaac  Y.  Fowler,  Postmostor:  $75,000 
bond. 

Let  this  office  be  planed  temporarity  in  the  hands 
of  a  special  axant  of  the  Post  Office  Department,  to 
be  appointed  by  the  Postmaster  Qeneral,  in  place  of 
Isaoo  V.  Fowler,  removed. 

JAMES  SUCHANAN, 
Hon.  Joseph  Holt,  PoettMuier  Qeneral. 

H.  St.  Gsouos  Offdtt,  Special  Aaent. 

See  printed  report  for  further  prooaedints. 

Jaauart  21, 1861. 
Milwaukee   Poat  Office,  Wisconsin.   Milwaukee 
eonnty— Mitchell  Steevar,  postmaster,  (failed  to  pay 
draft.) 

Let  this  office  be  jitaeed  tamporarilyin  the  handa 
of  a  special  a«ent  of  the  Poet  Office  Department,  to 
be  appointed  by  the  Peat  Offiee  DeportmeDt. 

JAlttBS  BUCHANAN. 
.fainnrvil6.1861. 

D.  M.  Bnll,  special  acrent,  took  cbargre  6th  Feb- 
rain,  1861,  and  subsequently  handed  over  the  same 
to  W.  A.  Bryant,  special  agent,  who  remained  in 
choree  np  to  31st  March,  1861. 

I  hereby  appoint  St  John  B.  L.  Skinner,  now  aot- 
M  First  Aasisttnt  Postmaatcr  General,  to  lie  actin* 
Fpatmaster  (Joncral  ad  ijUerim  in  place  of  Hon. 
Uontsomaiy  Blair,  now  temporarily  absent. 

„  ABRAHAM  LINCOLN. 

w  ASBIHOTON,  September  22, 1862. 

[Each  of  these  doooments  is  attested  by  Post- 
master General  Randall  according  to  the  form 
before  given.] 

Mr.  CURTIS.  I  now  offer  in  evidence, 
reading  from  the  published  Executive  Docu- 
ments of  the  Senate,  volume  four,  second  ses- 
sion, Thirty-Sixth  Congress,  page  one,  a  mes- 


sage of  President  Buchanan  to  the  Senate  in 
respect  to  the  office  of  Secretary  for  the  De- 
partment of  War,  and  the  manner  in  which  be 
had  filled  that  office  in  place  of  Mr.  Floyd,  and 
accompanying  that  message  isalistofthe  names 
of  those  persons,  as  shown  by  the  records  of  the 
Department  of  State,  who  had  discharged  the 
dnties  of  officers  of  the  Cabinet  by  appoint- 
ment made  in  the  recess,  and  those  confirmed 
by  the  Senate,  as  well  as  those  acting  ad 
interim,  or  simply  acting.  This  list  is  printed 
as  an  appendix  to  the  message,  an.d  was  sent 
into  the  Senate.  I. wish  that  message  to  be 
read. 

Mr.  Manager  BUTLER.  The  difficalty  tJiat 
I  find  with  this  message,  Senators,  is,  that  it 
is  the  measage  of  Mr.  Buchanan,  and  cannot 
be  put  in  evidence  any  more  than  the  declara- 
tion of  anybody  else.  We  should  like  to  have 
Mr.  Buchanan  brought  here  under  oath,  and 
to  cross-examine  him  as  to  this.  There  are  a 
great  many  questions  I  should  like  to  ask  him 
about  his  state  of  mind  at  this  time ;  whether 
he  had  that  clearness  of  perception  jnat  then 
of  hia  dnties  which  would  make  his  messages 
evidence.  But  there  is  a  still  further  objec- 
tion, and  that  is,  that  most  of  the  message  is 
composed  of  the  statements  of  Mr.  "J.  S. 
Black" — Jeremiah  S.  Black — who  refused  to 
have  anything  to  do  with  this  case  anyhow. 
[Laughter.]  And  I  do  not  think  that  the  state- 
menta  of  those  eentlemen,  however  respect- 
able, are  to  be  taken  here  as  evidence.  They 
may  be  referred  to  as  public  documents,  per- 
haps, but  I  do  not  think  they  can  be  put  in  as 
evidence.  How  do  we  know  how  correctly  Mr. 
Black  made  np  this  Hat  or  hia  clerks?  Are  you 

Soing  to  put  in  his  statements  of  what  was 
one,  and  put  it  upon  ua  or  yourselves  to 
examine  to  see  whether  they  are  not  all  illu- 
sory and  calculated  to  mislead  7  I  do  not  care 
to  argue  it  any  further. 

Mr.  JOHNSON.     What  is  it  offered  for? 

Mr.  CURTIS.  I  only  wish  the  Senate  to 
understand  the  purposa  with  which  we  offer 
this,  and  that  will  be,  as  I  view  it,  argument 
enough.  We  offer  it  for  the  purpose  of  show- 
ing tne  practice  of  the  Government.  This  is 
an  act  done  b^  the  bead  of  the  Government  in 
connection  with  the  Senate  of  the  United 
States.  We  offer  to  show  that  act  as  a  part  of 
the  practice  of  theijiovemment. 

Mr.  Manager  BUTLER.  The  practice  of 
the  Government !  I  object,  once  for  all,  to ' 
the  practice  of  this  Government  being  shown 
by  the  acts  of  James  Buchanan  and  Jeremiah 
S.  Black.  If  you  choose  to  take  it,  I  h»ve  no 
objection. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  submit  the  question  to  the  Senate.  Sena- 
tors, you  who  are  of  opinion  that  the  evidence 
juat  offered  ahall  be  received  will  please  say 
a^;  those  of  the  contrary  opinion,  no.  [Put- 
ting the  question.]  The  ayes  appear  to  nave 
it—the  ayes  have  it.   The  evidence  is  admitted. 

Mr.  CUR^S.  The  message  is  short,  and  I 
desire  it  to  be  read. 

The  Secretary  read  as  follows  : 

Ueuase  from  Ike  Pretidmt  of  tke  United  3latet  in 
anneer  to  a  reeoluiion  of  Ike  Senate  reepecting  the 
vaeanevin  tke  office  of  Secretetry  of  War. 

3l>  Ike  Senate  of  tke  United  Staiee: 
In  compliance  with  the  resolution  of  the  Senata, 


?iassed  on  the  10th  instant,  reqnostios  me  to  inforai 
bat  body,  if  not  incompatiblo  with  the  public  in- 
terest, "  whetb_er_John  1>.  Floyd,  whoso  appointment 


as  Secretary  of  War  was  confirmed  by  the  Senate  on 
the  6th  of  March,  1857,  still  continues  to  hold  said 
office,  and  if  not,  when  and  how  said  office  become 
vacant;  and  further  to  inform  the  Senate  how  and 
by  whom  the  duties  of  said  office  arc  now  discharged  : 
and  if  an  appointment  of  on  acting  or  provisional 
Secretary  of  War  has  been  made,  how,  when,  and  by 
what  authority  it  was  so  made,  and  why  the  fact  of 
said  appointment  has  not  been  communicated  to  the 
Senate,^'  I  have  to  inform  the  Senate  that  John  B. 
Floyd,  the  late  Secretary  of  the  yiax  Department, 
rcsiipied  that  office  on  the29th  day  of  December  last, 
and  that  on  the  lat  day  of  January  instant  Joseph 
Holt  was  aothoriiod  by  me  to  perform  the  duties  of 
the  said  office  until  a  jiuccessor  should  be  appointed 
or  the  vacancy  filled.  Under  this  authority  the 
duties  of  the  War  Department  bavo  been  performed 
by  Mr.  Holt  from  the  day  lost  mentioned  to  the 
present  time. 

The  power  to  carry  on  the  business  of  the  Govern- 
ment by  means  of  a  provisional  appointment  wbaa 


a  vacancy  ooours  is  expressly  given  by  tiie  aet  of 
February  IS,  1786,  which  enacts  that  In  case  oi  va- 
cancy in  the  office  of  Secretary  of  State,  Secretory  of 
theTrensnry.oroftheSecretaryoftheDopartmontof 
War,  or  any  officer  of  either  of  the  said  Deportmenta, 
whose  appointment  is  not  in  the  hood  thcreof.wboreby 
they  cannot  perform  thedntiesoftbeirsaid  respective 
offioes,  it  shall  be  lawftil  nr  the  President  of  the 
United  States,  in  case  he  shall  think  it  necessary,  to 
anthorixe  any  person  or  penons,  at  bis  discretion,  to 
perform  tbe  duties  of  the  said  respective  offices  until 
a  successor  be  appointed  or  such  vacancy  be  filled: 
Provided.  That  no  one  vacancy  shall  be  siupliad. 
In  manner  aforesaid,  fiir  a  longer  period  tuon  ilx 
months." 

It  is  manifest  that  if  tbe  power  whioh  this  law 
gives  bad  been  withheld  the  public  interest  would 
frequently  anlfer  very  serious  detriment.  Vaoaneias 
may  occur  at  any  timo  in  the  most  imporlont  offices 
which  cannot  be  immediately  and  permanently  filled 
in  a  manner  satisfactory  to  the  appointing  power.  It 
waswlsoto  mako  aprovision  which  wonld  enable  the 
President  to  avoid  a  total  suspension  of  business  in 
tbe  interval,  and  equally  wise  ao  to  limit  tbe  cxeoa- 
tive  discretion  as  to  prevent  any  serious  abuse  of  It. 
This  Is  what  the  ft-amers  of  the  act  of  1795  did,  oad 
neither  the  policy  nor  the  constitutional  validity  of 
their  law  has  been  questioned  for  sixty-five  yean. 

The  practice  of  making  suoh  appointiaonts, 
whether  in  o  vacation  or  during  the  session  of  Con- 
gress, bos  bean  constantly  followed  during  every  Ad- 
ministrmtton  from  the  earliest  period  of  tne  (Jovera- 
ment,  and  its  perfect  lawfulness  has  never,  to  my 
knowledge,  been  questioned  ordeniod.Withoutgoing 
bock  fbrtber  than  the  year  1829,  and  without  taking 
into  tbe  calenlation  any  but  the  ehief  officers  of  the 
several  Departments,  it  will  be  found  that  provisional 
appointm  en  ts  to  fill  vacancies  were  made  to  tfaenum- 
barof  one  hundred  and aevonty-aioo, from  theoom- 
mencement  of  General  Jackson's  adminidtrotion  to 
tbe  close  of  General  Pierce's.  This  numbar  would 
probably  be  greatly  increased  if  oil  the  cases  whioh 
oecnrred  in  the  anbordinBte  offices  and  bureaus  were 
added  to  thocount.  Some  of  them  were  made  while 
the. Senate  Wiw  in  session;  some  which  were  made  in 
vacation  were  continued  in  force  long  lifter  the  Sen  ate 
asupniblcd.  Sometimes  the  loinpnrary  officer  was  the 
ooiniuissionod  head  of  another  Department,  soue- 
tlmes  a  subordinate  in  thosatne  Department.  Some- 
times the  affairs  of  the  Navy  Department  have  been 
directed  «(it/if<riniby  acommodore,  and  those  of  the 
War  Department  by  a  general.  In  most,  if  not  all, 
of  the  cases  which  occurred  previous  to  1852  it  is  be- 
linved  that  the  c  impcnsation  provided  bylaw f^r  the 
otiicer  regularly  commissioned  was  paid  to  the  person 
who  discharged  the  duties  a(/  interim.  To  give  tho 
Senate  a  more  detailed  and  satisfactory  view  of  tho 
subject  I  send  the  accompanying  tabular  statement 
certified  by  tho  Secretary  of  State,  in  which  the  in- 
stances are  all  sot  forth  in  which  provisional,  as  well 
as  permanent,  ap  iiointments  were  made  to  thohighest 
executive  ofliees  from  18i?J  nearly  to  the  present  time, 
with  their  respective  dates. 

It  iiin.''t  bcallowcrl  fhnt  thceo  precedents.  Fn  nuraer- 
ons  and  so  long  i-.tii  :;iiu-il,  aro  L-ntitlc<lto  great  re- 
spect, since  we  can  scarcely  suppose  that  the  wise  and 
eminent  men  by  whom  they  were  made  could  have 
been  mistaken  on  a  point  which  was  brought  to  their 
attention  so  often.  Still  less  can  it  be  supposed  that 
any  of  them  wlllfUly  violated  the  law  or  tne  Constl- 
totion. 

The  Iswihiness  of  the  practice  rests  upon  the  exi- 
gencies of  the  pnblio  ssrviea,  which  require  that  the 
movements  of  the  Government  8h^l  not  be  arrested 
by  an  occidental vaeancyin  oneof  the  Deportmenta; 
npon  an  act  of  Congress  expressly  and  ploinly  giving 
and  regulating  the  power;  and  upon  long  oud  unin- 
terrupted usage  of  the  Bxecutlvc,  which  has  never 
been  obalienged  as  illegal  by  Congress. 

This  answers  the  inqniry  of  tho  Senate  so  for  aa  it 
is  necessary  to  show  how  and  by  whom  the  duties 
of  said  office  are  now  discharged.''  Nor  is  it  neces- 
sary to  explain ftarther  than  I  hovedone  "  bow,  when, 
and  by  what'nntbority"theprovlsianalappointment 
has  been  made.  But  the  resolution  mokes  tbe  addi- 
tional Inquiry  "  why  the  fhct  of  said  appointment  tuu 
not  been  commnnioated  to  the  Senate." 

I  take  it  for  granted  that  tbe  Scnote  did  not  mean 
to  coll  for  the  reasons  npon  which  I  acted  in  per- 
forming an  executive  duty,  nor  to  demand  an  account 
of  the  motives  which  governed  me  in  on  act  which 
the  law  and  the  Constitution  left  to  my  own  discre- 
tion. It  is  sufficient,  therefore,  for  that  port  of  the 
resointion  to  aoy  that  o  provisional  or  temporary 
appointment  like  that  in  question  is  not  raqoirodby 
low  to  be  communicated  tatheSenate,andthatthera 
is  no  instance  on  record  whore  aufib  communication 
aver  has  been  made. 

JAMES  BUCHANAN. 

WASHnroTOit,  Janvarv  15, 1881. 

UHniD  Statks  or  Akebica, 

Department  of  SUi»  i 
To  all  to  vkom  tkete  preeenti  ekall  come,  areelimg} 

I  certify  that  the  document  haraantc  annexed  eon- 
tains  a  correct  list,  duly  examined  and  oomparsd 
with  the  record  in  this  Department,  of  those  nacaoaa 
who  have  been  commissionad  by  the  Presiaant  of 
the  United  Stotea  as  beoda  of  Departments,  daring 
the  recess  of  tbe  Scnote,  as  oonflraad  by  that  body, 
as  acting  ad  interim  or  merely  aoting,  Crrai  Moroh  4, 
1829,  to  December  SO,  WBO,  both  iaaiasive. 

In  testimony  whereof  I.  J.  S.  Black,  Secretary  of 
State  of  thoUoited  States, hove  hareiinto  snbserilMd 
my  name  and  caused  tho  seal  of  the  Department  of 
State  to  be  affixed. 

Done  at  the  cibr  of  Washington,  this  19th 


cibr  of '  _       .  

I  day  of  January.  A.  D.  1861,  and  of  the  inde- 
'  pendeneeof "    "  •■   • 
aighty-ftfth. 


Il"  *•!  pendenee^9f  thVCnited  Slate^of>mariea  the 
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SUPPLEMENT  TO 


AUst<(f  the  namet  of  tkote  penotu,  <u  shown  by  the  recerde  qf  the  Department  of  Stait,  vho  ditehtirged  (Ac  iutit  of  offieer$  of  tM»  Cdiml, 
vhether  bf  appointment  made  in  reetu  ami  thoae  e<ii\firm€d  bp  the  Senate,  tu  well  a$  thots  aetimg  ad  Merm  or  aimplg  eitiitg. 


Bkte  of  avpolirtmBnt 


Chanetcrof 
•ppolntmrab 


V»itr  PmideHt  Jadeim. 


iAtnes  A.  Ilnmilton 
[artin  Vnn  Buren 

Samuel  D.  Iiighum 

John  Maophersoii  Berrien.. 

John  Branch 

William  T.  Barry 

John  U.  Eaton 

Asbury  Dickins 

William  M.  Lewis 

Riehard  II.  Bradford 

M'illiam  B.  Lewis 

J.  (j.  Knndotph 

Philip  O.Uandolph 

J  A).  H.andolph 

Jolin  Boyle 

John  Boyle „ 

Edward  Livinft^ton - 

Levi  Woodbury „.. 

John  Boyle 

Philip  O.  Randolph 

Asbury  Dick  ins 

Roger  B.  Taney 

Lewis  Caps « 

Roger  B.  Taney 

Louis  McLanc 

John  Boyle „ , 

Daniel  Brent 

Roger  B.  Taney 

Louis  MeLane , 

Asbury  Dickins , 

Levi  Woodbury , 

Asbury  Dickins , 

John  llobb 


John  llobb 

Panicl  Brent 

John  Boyle 

Asbury  Bickins 

Asbury  Dickins 

John  Robb 

John  Boyle „ 

John  Robb 

Asbury  Dickins 

Louis  McLane 

Asbury  Dickins 

Louis  MeLano 

•  William  J.  Duane.... 

Daniel  Brent 

John  Uobb 

John  Bcn'le 

Daniel  Brent _. 

Aabury  Dickins 

Roger  B.  Taney 

John  Robb 

Peter  V.  Daniel 

Asbury  Dickins 

Bcmamin  F.  Butler.. 
McClintock  Young.... 

John  Forsyth 

Levi  Woodbury 

M.ahlon  Dickerson.... 

John  Boyle 

Asbury  Dickins 

Benjamin  F.  Butler.. 

John  Forsyth „..., 

Mahlon  Dickerson..., 
Mahlon  Dickerson.... 

Asbury  Dickins „ 

M.ihlon  Dickerson... 

Amos  Kendall 

Asbury  Dickins 

John  Boyle 

Carey  0.  Harris 

Asbury  Dickins 

McClintock  Young.. 

Asbury  Dickins 

Asbury  Dickins 

McClintock  Young... 

Carey  C.  Harris 

Carey  C.  Harris 

Asbury  Dickins 

Carey  C.  Harris 

Asbury  Dickins -, 

John  Boyle 

C.  A.  Harris 

0.  A.  Harris 

B.  F.  ButUr 

B.  F.  Butler 


Vudtr  Pr—idnU  VauBmrtn. 


Joel  R.  PatBMt 

A.  0.  Diyton 

McOlintoek  Yoonv.. 

John  BaTla....„..„ 

Jam*  K.  Pnaidlar- 

Faliz  Onmdj* 

Jokn  B6rl« 

MeClintock  Yoaag- 

Aana  Vail 

McClintook  Toaaf .. 

Auoa  Vail.- 

M«CiiBtoek  YooDt .. 
Haaiy  D.  Oilpia ...... 

John  M.  Miles , 

I.  L.  Martin 

J.  L.  Martin _ 


Secretary  of  8tate.....„ 

Seoretary  of  State 

Seoretaiy  of  the  Treasnry.. 

Attorney  General,... 

Secretary  of  the  Navy 

Postmaster  Qeaoral 

georetkry  of  War 

Secretary  of  the  Treasury.. 

Secretary  of  War 

Seoretary  of  the  Navy 

Secretary  of  War.. 

Secretary  of  War.. 

Secretary  of  War.. 

SeoreUryofWar- 


Seoretary  of  the  Kary ,..„.. 

Secretary  of  the  Mary 

Secretary  of  State. 

Secretory  of  the  Nayy 

tecretary  of  Uie  Kary 
ecretary  of  War. 

Secretary  of  the  Treasury.... 

Attorney  Ckneral. 

Seoretary  of  War_ 

Secretary  of  War..~ 

Secretary  of  the  Treasury.... 

Secretary  of  tho  Navy 

Secretary  «f  State. _..., 

Seoretary  of  War. 

Secretary  of  War.. 

Seoretary  of  the  Tteasury.... 

Secretary  of  War,- , 

Secretary  of  the  Treasury.... 

Secretary  of  War.. 

Secretary  of  War.. 

Secretary  of  State, „ 

Secretary  of  the  Navy 

Secretary  of  the  Treasury... 
Seoretary  of  the  Treasury... 

Secretary  of  War> — ... 

Secretary  of  the  Navy 

Secretary  of  War 

Secretary  of  the  Trearary... 

Secretary  of  State „„. 

Secretary  of  tho  Treasury... 

Secretary  of  State 

Seeietary  of  tho  Treasury... 

Seoretary  of  State. ..«». 

Secretary  of  War. __.... 

Secretary  of  the  Navy 

Saeretaiy  of  State. 

Seoretary  of  Stato,.,_,._...„. 
Secretary  of  the  Treasury... 

Secretary  of  War 

Attorney  Qencral. 

Seeretaiy  of  State. ...~». 

AttotKey  Ueneral- _._.. 

Secretary  of  the  Treasury... 

Secretary  of  State. 

Seoretary  of  the  Treasury... 

§  ecretary  of  the  Navy....„ 
ecretary  of  the  Navy _. 

Seoretary  of  State. 

SeofvUry  of  War>......._»... 

Secretary  of  War.. 

Secretary  of  War._....«...,. 

Seoretary  of  War.. 

Seoretary  of  State............. 

Secretary  of  War..., 

Postmaster  General 

§aor«tary  of  State. 

Secretary  of  ^e  Navy... 

Secretary  of  War......... 

Secretary  of  Slate _ 

Seoretary  of  the  Treasury.. 

Secretary  of  State 

Secretary  of  State 

Secretary  of  the  Treasnry... 

Secretary  of  War 

Secretary  of  War...«..»„„ 

Secretary  of  State _ 

Secretary  of  War........... .. 

Seoretary  of  State 

Secretary  of  the  Navy 

Seoretary  of  War. 

Secretary  of  War. 

Secretary  of  War. 

Baeretary  of  War. 


Secretary  of  War 

Secretary  of  State 

Secretary  of  the  Treasnry... 

Seeretary  of  the  Navy 

Secretary  of  the  Navy 

Attorney  Oeneral 

Beoretai7  of  the  Nary 

Seeretary  of  the  Treasury.. 

Seeretary  of  State 

Seeretary  of  the  Treasniy... 

Secretary  of  State 

Seeretary  of  the  Treasnry... 

Attorney  Oeneral 

Postmaster  Qencral 

Seeretary  of  State 

Secretary  of  State 

Secretary  of  the  Treasury .. 
Seeretary  of  State 


April  24.  Ua 
JulytCtI 

A' 
N( 


ucnst  Vt,  1829„..._ 

ovemberT.lSffi.... 

Jane  12, 1830. 

March  8. 1831 „ 

Mamh  lit,  U3L_.„.. 

May  12, 1831_ 

May  24. 1831 

May  2S,  1831 

JmumU,  1831.. 


Jnael8,1831.. 
June  21,1831... 
July  20, 18(L.. 
August  1, 1831. 
July  20, 1831^ 
August  8  " 
August  IC . 
August  10, 
September 
September 
October  18,    „ 
October  18. 1831 

March  17^832 

June  8, 18S3.... 

July  ft.  ■" 
July  21.. 
JnlyZS.! 
July  18. 1833., 
Novembers 

November  1: 

March  28. 1833. 

May  0, 1^ 

May  6. 18SS 

May  U,  183S...-. 

Hay  20. 183$ 

May  20, 1838 

May  29,  MM. 

June$,im. 

June  6, 1833.. 

June  5. 1833. 

June  13, 1838. 

August  10, 1833 

Bevtamber  23, 1838.... 
Bentembor  28. 1833.... 

Oe(»faBr£2.18iB 

November  11, 1833.... 
November  IS,  1833.. 
June  25, 
June  27, , 
June  27,  ll 
June  SO,  1834.. 

July  8»ll 

r^o  date 

Xo  tlat^c 

No  date 

October  8. 1834 

October  11, 1834 

January  19. 1835 

May  1, 18*5 : 

May  2, 1835 

May  7. 1835 

May  18,  1835 

July  0,1835 

July  1,1835 

August  31. 1835 

September  28, 1835. 
October  20,  \»X> .... 

October  23, 1835 

April  29. 1836 

May  19,  1836 

Mny27.  l.H:i6 

July".  1S3C 

July9. 1S36 

July  18, 1836 

September  8, 1836... 

October  25, 1836- 

March  3, 1837 


March  7. 1837 

June  28, 1837 

October  20,  ntt 

Ost<Aer2$.U87 

JuMi»,1838. 

July  5. 1838 

July  21,  Iras. 

July  10. 1838 „ 

July  21,1838 

April  24J839 

June  8, 1880 

June  15. 1839 

January  11. 184a.... 

May  19, 1840,.,.. 

AngastSe.  18W 

October  18. 18«0. 

March  2, 1841.. 

March  2. 1841 


iCtiog. 
-iegulir. 
Kegnlar. 
Regular. 
Kegnlar. 
Regular. 
Be^ai. 
Acting. 
Acting. 
Acting. 
Acting; 
Aottnf. 
Acting. 
Acting. 
Aetii«. 


Keytar. 

Aettng. 

Adimlerm 

Adtttrii 

Kagaiar. 

Bagular. 

Acting. 

Better. 

Acting. 

Aetioc 

Acting. 

Acting. 

Actings 

Acting. 

Acting. 

Airtfng, 

Acting. 

Anting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Begnlar. 

BegnlAr. 

Acting. 

Acting. 

Acting. 

Aoling. 

Acting. 

Regular. 

Acting. 

Regular. 

Acting. 

Regular. 

AdimltrfK 

Kegidar. 

Segalar. 

Ragalar. 

Aedag. 

AeOng. 

Acting. 

Acting. 

lip: 

Aotiag. 

Acting. 

Begnlar, 

Acting. 

Acting. 

Acting. 

Acting. 

Acting, 

Acting, 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Ao^ng. 

Aeuag. 

Actiag. 

Acting. 

Adinmit 

Regular. 


Regular. 

Acting. 

Acting. 

Aetinc. 

Recniar. 

Segular. 

Acting. 

Acting. 

AcSns. 
Acting. 
AetiDC. 

SeruUr! 

Ae&oK. 

Aotiag. 

fdfmmm 
eting. 
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NamM. 


Under  Praidmti  Harri»o%  ii»d  Tyler, 


Thomas  Bwinr................ 

Daniel  Webater 

John  Bell 

ticorc*  E.  Badger ......~ 

John  3.  OritteDden «... 

Francis  Oranger ~. 

John  D.  Simnu - 

Daniel  F.  Webater 

HeClintoek  Toanc 

Walter  Forward ...._- 

A.  P.  Upafaur. „ 

Charles  A.  WickUffe 

Ilagh  8.  Iiecare,...,„_ 

John  MoLean . „ 

John  C.  Spencer 

William  S.  Derrick 

HcCliatock  Toang „.. .... 

MeCUntock  Young- 

HcClintook  Young . 

HoCIintock  Youngs 

MoClintook  Young._ 

HeClintoek  Young » «... 

John  C.  Spencer _.,.„ 

Jamea  Hodimn  Porter _. 

MoClintock  Young — 

HugU  S.  Legare 

William  8.  Derrick 

Abel  P.  UpaLur _ 

Samael  Hume  Porter 

William  S.  Derrick 

John  Nelson _...,...- 

A.  P.  Upshur „ 

David  Uenafaaw 

MoClintock  Young~... >..» 

John  NelaoD 

Thomas  W.  Oilmer 

William  Wilkina. „ 

John  Y.  Haton. -... 

John  C.  Oalhonn » 

HoCIintock  Young -.„....__.. 

tieorg*  M.  Bibb , 


JhuUr  PrmideiU  PoOt. 


James  Buchanan -. 

Bobert  J.  Walker 

William  L.  Marcy 

Care  Johnson „ „ 

John  Y.  Mason....._ 

George  Bancroft. 

John  Y.  Mason 

John  Y.  Mason 

N.  P.  Triat 

N.  P.  Triet 

John  Y.  Ma«oD » , 

McOlintock  Young 

Matbsn  Clifford „ 

N.  P.  Trist 

N.  P.  Trist 

John  Y.  Mason. 

MeClintook  Young ~. 

William  8.  Derrick 

McClinlock  Young. 

MeClintock  Young. 

John  Appleton 

Archibald  Oampbell,  Jr.. 

Isoao  looeey 

I'<aac  Tonoey _. . 

John  Y.  Mason „ 

Isaac  Toncey 


Under  PruidetUt  Taylor  tmd  Filbiore. 


McCUntoek  Young. 

John  M.  Clayton 

WUIiaas  MTHoredith 

Osorce  W.  Crawford 

William  B.  Preston 

Jamas  Collamer........ , 

Rerardy  Johnson. - 

Thoiaas  Bwing....._........ 

KsTerdy  Johnson 

WlUiam  8.  Derrick 

John  D.  McPherson 

Jobs  MoOtnnis. 

Winfield  Scott. 

Kathan  P.  Uail 

Thomas  Corwin- 

Daniel  Webster... 

WTA.  Qraham 

John  J.  Crittenden 

Charles  M.  Conrad 

Alexander  H.  U.  Stoart.. 

W.  8.  Derrick , 

Allen  A.Han 

W.  a  Derrick 

W.  h.  Uodge..... 

If.  8.  Dsmck. 

W.  8.  Derrick 

CM.  Conrad ~ 


W'.  S^Vmmk.'. 


C.M.Conrad „ 

W.  8.  Derrick 

W.  A.  Oraham..^.. 

V.C:  Hodge 

yr.  A.  Oraham 

W.  A.  Oraham 

W,  U.  Hodge..... — 
Winfield  Boott.. 


Office. 


Secretary  of  the  Treasury ™.... ~„.. 

Secretary  of  State....... „„„., 

Secretary  of  War 

Secretary  of  the  Nary 

Attorney  Qoneral 

Postmaster  Ooncral „_.. 

Beoretary  of  tho  Navy „ 

Secretary  of  State „ , 

Secretory  of  the  Treasury „ 

Secretary  of  tho  Treasury.. 

Secretary  of  the  Navy 

Postmaster  General 

Attorney  General „ 

Secretary  ot  War .„_ 

Secretary  of  War „ 

Secretary  of  State 

Secretary  of  the  Treasury 

Secretary  of  the  Treasury „„ 

Secretary  of  the  Treasury 

Secretary  of  the  Treasury ». 

Secretary  of  the  Treasury .„ „ 

Secretary  of  the  Treasury. i.„.. 

Secretary  of  the  Treasury 

Socrotury  of  War 

Secretary  of  the  Treasury .„. 

Secretary  of  State 

Secretary  of  State 

Secretary  of  State „ 

Secretary  of  War 

Secretary  of  State 

Attoruey  General 

Secretary  of  State „„.„.. _ 

Secretary  of  the  Navy. __ 

Secretary  of  tho  Treasury _ 

Secretary  of  State ™..... 

Secretary  of  the  Navy 

Secretary  of  War „ _..„ 

Secre^ry  of  the  Navy „ „. , 

Secremry  of  State „ „ 

Secretary  of  the  Treasury _ 

Secretary  of  the  Treasury... 


Secretary  of  State 

Secretary  of  the  Treasury 

Secretary  of  War , 

Postmaster  General , 

Attorney  General 

Secretary  of  the  Navy 

Secretary  of  State 

Secretary  of  State 

Secretary  of  State 

Secretary  of  State 

Secretary  of  the  Navy 

Secretary  of  the  Treasury 

Attorney  General 

Secretary  of  State 

Secretary  of  State 

Secretary  of  State 

Secretary  of  tho  Treasury « 

Secretary  of  State 

Secretary  of  the  Treasury „. 

Secretary  of  the  Treasury..... 

Secretary  of  State 

Secretary  of  War 

Attorney  General 

Secretary  of  State 

Secretary  of  War 

Secretary  of  State 


Secretary  of  the  Treasury.... 

Secretary  of  State 

Secretary  of  the  Treasury.... 

Secretary  of  War ~ 

Secretary  of  tm  Navy 

Postmaster  General 

Attorney  General. « 

Secretary  of  the  Interior..... 

Secretary  of  War 

Secretary  of  State 

Secretary  of  War 

Secretary  of  the  Treasury..., 

Secretary  of  War 

Postmaster  Ooucral 

Secretary  of  the  Treasury..., 

Secretary  of  State „ 

Secretary  of  tho  Navy 

Attorney  General 

Secretary  of  War 

Secretary  of  the  Interior 

Secretary  of  State 

Secretary  of  the  Treasury... 

Secretory  of  State 

Secretary  of  the  Treasury.., 

Secretary  of  State 

Secretory  of  State _....., 

Secretary  of  the  Navy 

Secretary  of  the  Treasnry... 

Secretary  of  State « 

Secretary  of  the  Navy 

Secretary  of  State 

Secretary  of  War 

Secretary  of  the  Treasury.... 

Secretary  of  the  Interior 

Secretary  of  War 

Secretary  of  the  Treasury.... 
Secretary  of  War 


Date  of  appointment. 


March  5, 1841.... 

March  5. 1841 

March  5, 1841 

March  5, 1841 

March  6, 1841 

March  6, 1841 

March  9, 1841. 

April  27. 1841 

September  13, 1841 . 
.Sci'tiMiiber  13,  IS-ll.. 
^L'plciiiljor  1,'J,  1S41. 
.Sei.lcinljci-l;{,  1S41., 
September  13, 1841., 
September  13,  1  Jll . 

October  12,  ls41 

October  20,  ISII 

October  ;W.  1841 

May  14,  1812 

JuncM,  1842 

July  20, 1842 

November  1,  1842..., 

March  1, 1843 

March  3,  1843 

March  8,  1843 

Junes,  1843 

May'.).  1843 

Juuo8, 184;) 

Juiic24,  1843 

May  31, 1843 

August  17, 1843 

Julyl  1843 

July2t,  l«l:< , 

July  24,  181:! 

August  28, 1813 

February  29. 1844..., 
J'ebiuaryl5,1844.... 
I'cbruary  15, 1844.... 

March  14, 1844 

March  6. 1814 

May  2. 1814 

June  15, 1844. 


March  6, 1845 

March  6, 1845 

Morch  6, 1845 

March  6. 1815 

March  n.  ISI.') 

Miirch  10. 1845 

April  2, 1845 

August  4. 1845 

March  31,  1846 

Sci)tcmbcr  2, 1846.... 
September  9, 1846.... 

October  7.  1846 

October  17.  1846 

March  11, 1817 

March  31, 1847 

Juue  28, 1847 

July  a,  1847 

August  4, 1847 

October  15, 1847 

December  9, 1817 

April  10, 1848 

Miiy  26, 1818 

June  21, 1818 

September  2, 1848... 
September  2, 1848... 
November  20, 1818... 


March  6, 1849. 

MiircliT,  1849 

Munh  \1849 

Man  l,s,  1849 

Mar.l,    .1849 

.Mar.il   1,1849 

Mareii  s,1849 

March  ,8, 1849 

March  8, 1849 

October  1. 1849. 

Octol»r8. 1819 

June  11, 1850 „... 

July-;,  1850 „,.„ 

July  2.!,  1850. 

July  »,  1850 

July  22. 1880 

Julv;!-!.  1850 _ 

July  J^,  1850 

Auf.'"-!  16.1856 

.Scpteiuber  12.1850.. 

October  4. 1850 

October?.  1850 

DrM-eniber  6.1850 

March  U.  1851 

Haroh  31. 1851 

May  10, 1851 

May  15. 1851 

June  16. 1861.. 

June  20, 1851 

July  11, 1851 

July  14, 1851 

August  4, 1851 

August  4, 1861- 

August  1, 1851 

September  13, 1851... 
September  IS,  1861... 
September  23,1851... 


Charaeter  of 
appointment. 


Bogular. 

Regular. 

Kegular. 

Regular. 

Regular. 

Regular. 

Aclinz, 

Acting. 

Ad  interim. 

Regular. 

Regular. 

Regular. 

Regular. 

Regular. 

Regular. 

Acting. 

Aotiag. 

Acting. 

Acting. 

Acting. 

Acting. 

AH  itUeriitu 

Regular. 

Regular. 

Acting, 

Ad  interim. 

Acting. 

Ad  interim. 

Aoting.    . 

Aeting. 

gegular. 
egular. 
Regular. 
Acting. 
Ad  interim. 
Regnlor. 

S egular. 
Dgular. 
Regular. 
Aainterimt, 
Regular. 


Regnlar. 

Regular. 

Regular. 

Regular. 

Regular. 

Regular. 

Aoting, 

Acting. 

Acting. 

Aeting. 

Regular. 

Actios. 

Regular. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Aeting. 

Acting. 

Regular. 

Aoting. 

Acting. 


Ad  interim. 

Regular. 

Regnlar. 

Regular. 

Regular. 

Regular. 

Regular. 

Regnlar. 

Acting. 

Acting. 

Acting. 

Aoting. 

Ad  interim, 

Regnlar. 

Regular. 

Regviar. 

Regular. 

Regular. 

Retcular. 

BegniM'. 

Aeting. 

Acting. 

Acting. 

Acting. 

Aoting. 

Aeting. 

Aoting. 

Aeting. 

Aoting. 

Acting. 

Acting. 

Aeting. 

Acting. 

Acting. 

Aotiag. 

Aotiagk 

Aoting. 
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STATBMENT— Contiuued. 


NaniM. 


J.  J.  CrittendoD _ 

W.  I,.  llodKB 

V/.  S.  Derriok 

W.  li.  Uodgt 

\<.  ]j.  Hodse 

'SViiljam  ii  lint  or 

AVilliain  L.  Hodge 

C.  M.  Conrad « 

Wililam  liuuter 

C.  M.  Conrud » 

William  I>.  llodgo 

Willitim  L.  ilodgo 

AVilliam  Hunter » 

John  P.  KeniK*<ly « 

John  v.  Kennedy 

W.  L.  HodBc 

S;>uiucl  1>.  Hubbard 

C.  M.  Conrad - 

W.  L.  Hodite 

W.  L.  Hodge 

Edward  Everett 

W.  L.  Hodgo 

W.  L.  Hodge. 

William  Huulcr 

W.  L.  Hodge 

Vndtr  Pnndent  Pitre*. 

W.  L.  Marcy 

James  Uutbric 

K.Aert  McClelland 

Jeflfercon  Davis 

J.  0.  Dubbin 

James  Campbell 

Caleb  Cashing 

P.  G.  Washington 

J.  C  Dobbin 

A.  D.  Mann , « 

P.  G.  Washington 

A.  ]>.  Mann - 

P.  G.  Washington 

William  Hunter 

Archibald  Campbell 

P.G.Washington _ 

Archibald  Campbell 

P.  G.  Washington „ 

Samuel  Cooper « , 

William  Hunter 

P.  G.  Washington 

Archibald  Campbell 

Arcliibald  Campbell , 

Samuel  Cooper - 

Under  Pmidmt  Buekanan. 

Lewis  Cosfi 

Howell  Cobb 

Jacob  Thompson 

John  C.  Floyd 

Isaac  Toucey - 

Aaron  V.  Brown .-. 

J.  S.  Ulacli 

Philip  Clayton , 

Joiin  Applcton 

Pliilip  Clayton 

Philij)  Clayton 

John  Apnleton 

Joseph  Holt 

Philip  Clayton , 

William  R.  Drinkurd , 

Philip  Clayton , 

Philip  Clayton 

Philip  Clayton 

William  H.  Trcscott 

Philip  Clayton 

Philip  Clayton 

Philip  Clayton 

Philip  Clayton 

Isaac  Toucey 

Philip  V.  Thomas „ 

W.  Hunter 

J.  S.  Black 

KdwiD  M.  Stanton 


Offioe. 


Secretary  of  State 

Secretary  of  the  Treasury.. 

Secretary  of  State 

Secretary  of  the  Treaeary .. 
Secretary  of  the  Trejwury.. 

Secretary  of  btate 

Secretary  of  the  Treasury.. 

Seoretary  of  the  Navy 

Secretary  of  State 

Secretary  of  the  Navy 

Secretary  of  the  Treasury.. 
Secretary  of  the  Treasury.. 

Secretary  of  State 

Secretary  of  the  Navy 

Secretory  of  War 

Secretary  of  the  Treasury.. 

Postmaster  Qeneral 

Seoretary  of  State 

Secretary  of  the  Treasury.. 
Secretary  of  the  Treasury.. 

Secretary  of  State 

Secretary  of  the  Treasury.. 
Secretary  of  the  Treasury.. 

Secretary  «f  Slate 

Seoretary  of  tb«  Treasury.. 


Secretary  of  State 

Secretary  of  the  Treasury.. 
Seoretary  of  the  Interior... 

Secretary  of  War 

Secretary  of  the  Navy 

Postmaster  General 

Attorney  Qeneral 

Secretary  of  the  Treasury.. 

Secretary  of  War , 

Secretary  of  State 

Secretary  of  the  Treasury.. 

Secretary  of  State „ 

Secretary  of  the  Treasury.. 

Secretary  of  State 

Secretary  of  War„ 

Secretary  of  the  Treasury.. 

Seoretary  of  War 

Secretary  of  the  Treasury.. 

Seoretary  of  War» 

Seoretary  of  State 

Secretary  of  the  Treasury.. 

Secretary  of  War_ 

Secretary  of  War. 

Secretary  of  War. 


SeorsUry  of  State 

Secretary  of  the  Treasury.. 
Secretary  of  the  Interior... 

Secretary  of  War 

Secretary  of  the  Navy 

Postmaster  General 

Attorney  General 

Seoretary  of  the  Treasury.. 

Secretary  of  StaU 

Secretary  of  the  Treasury.. 
Secretary  of  the  Treasury.. 

Seoretary  of  State 

Postmaster  General 

Secretary  of  the  Treasury.. 

Secretary  of  War , 

Secretary  of  the  Treasury.. 
Secretary  of  the  Treasury.. 
Secretary  of  the  Treasury.. 

Seoretary  of  State 

Secretary  of  the  Treasury.. 
Secretary  of  the  Treasury.. 
Secretary  of  the  Treasury.. 
Secretary  of  the  Treasury.. 
Secretary  of  tho  Treasury.. 
Secretary  of  the  Treasury.. 

Seoretary  of  State 

Secretory  of  State 

Attorney  General 


Date  of  appointment. 


September  25, 1851 

Xiivomber  liB,  1851 

Fcbruory20, 1852 

February  21, 1852 

March  1. 1852 

March  111.  1X52 

April  21).  1852 

Nuvouiber  2, 1850 

May  1, 1832 

May  19,  1852 

May  24,  1852.. 

Juno  10, 1862. 

July8,1852...._ 

July  22, 1852 _. 

August  lU.  1852 

Aucust  27. 1852 

AuRUSt  31, 1852 „ 

September  2, 1852. 

October  4, 1852 

October  28, 1852 

November  C,  1852, „ 

December  31, 1852„..„. 

January  15,  18^ 

March  3, 185S „.. 

March  3. 1853 


March  7. 1853 

March  7, 1853 

March  7, 1853 

March  7, 1853 

March  7. 1853 

March  7, 1853 

March  7, 1853 

July  11. 1853 

July  11, 1853 

July  29, 1853 

September  23, 1853.. 
September  28, 1853.. 

April  12. 1854 

August  21, 1854 

August  29, 1854 

October  6. 1854 

October  30. 1854 

Mays.  1855 

May  26, 1855 

July  21, 1855 

August  6, 18,55 

October  9, 1855. 

January  19, 1857 

March  3, 1857 


March  6, 1857 _ , 

March  6, 1857 

March  6, 1857 „ 

March  6, 1857 

March  6, 1857 

Match  6, 1857 

March  6, 1857 

April  23. 1857 

June  1, 1857 _ , 

June  28, 1858 

July  13, 1858 _ 

August  20, 1858 

March  14, 1859 

April  26, 1869 „ 

July  5, 1859 „ _. 

July  26. 1859 

August  30, 1858 

May  30. 1860 _ 

June  26, 1860, 

July  27, 1860 

October  6,  I860. 

October  22, 1860. 

November  28, 1860. 

December  10, 1860„ 

December  12. 1880 

December  1.3, 1860 

December  13, 1860 „._.... 

December  20, 1860 


Character  nf 
appointment. 


Acting. 

Acting. 

Acting, 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Regular. 

Acting. 

Acting. 

Regular. 

Acting. 

Acting. 

Acting. 

Regular. 

Acting. 

Acting.  _ 

Adintenwu 

Acting. 


Regular. 

Regular. 

Regular. 

Regular. 

Regular. 

Regular. 

Regular. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 


Rognlar. 

Regular. 

Regular. 

Regular. 

Regular. 

Regular. 

Regular. 

Acting. 

Acting. 

Acting. 

Acting. 

Aetlng. 

Regular. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Adimtrim. 

Regular. 

Acting. 

Regular. 

Regular. 


Mr.  CURTIS.  I  now  desire  to  moTe  for  an 
order  on  the  proper  oSScer  of  the  Senate  to 
furnish,  so  that  we  may  put  into  the  cage,  a 
Btatement  of  the  dates  of  the  beginning  and 
end  of  each  session  of  the  Senate,  indnding, 
of  course,  its  exccatire  sessions  aa  well  as  its 
legiaiatire,  from  the  origin  of  the  Oovernment 
down  to  the  present  time.  That  will  enable  as, 
by  comparing  those  dates  with  these  facts  which 
we  iMit  into  the  cage,  to  see  what  was  done 
within  and  what  was  done  without  the  session 
of  the  Senate. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
is  of  opinion  that  that  is  an  application  which 
can  only  be  addressed  to  the  Senate  in  legisla- 
tive session.  If  the  court  desire  it  he  will 
vacate  the  chair  in  order  that  the  President 
pro  tempore  may  take  it. 

Mr.  UUKTI8.  I  would  state,  Mr.  Chief 
Justice,  that  wo  have  now  concluded  our  doc- 


nmentary  evidence  as  at  present  advised  ;  we 
may  possibly  desire  hereafler  to  oGTer  some 
additional  evidence  of  this  character,  but  as 
we  now  understand  it  we  shall  not 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  move 
that  the  Senate,  sitting  as  a  court  of  impeach- 
ment, a4iouru  until  to-morrow  at  twelve 
o'clock. 

The  motion  was  a^eed  to;  and  the  Sen- 
ate sitting  for  the  trial  of  the  impeachment 
adjourned. 

Thcbsdat,  April  16,  1868. 

The  Chief  Justice  of  the  United  States  took 
tho  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant-at-Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 


bery,  appeared  and  took  the  seats  assigned  them 
respectively. 

The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  pre- 
ceded by  Mr.  E.  B.  Wasrbttrxe,  chairman  of 
that  committee,  and  accompanied  by  the 
Speaker  and  Clerk,  appeared  and  were  con- 
ducted to  the  seats  provided  for  them. 

The  CHIEF  J  USTICE.  The  Secretary  will 
read  the  Journal  of  yesterday's  proceedings. 

The  Secretary  proceeded  to  read  the  Jour- 
nal, but  was  interrupted  by 

Mr.  SHERMAN.  I  move  that  the  reading 
of  the  Jonmal  be  dispensed  with. 

The  CHIEF  JUSTICE.  If  there  be  no  ob- 
jection the  reading  of  the  Journal  will  be  dis- 
pensed with.  There  being  no  objection,  it  is 
so  ordered. 

Mr.  SUMNER.  Mr.  President,  I  send  to 
the  Cbair  a  declaration  of  opinion  to  be  adopted 
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by  thtt  Senate  aa  an  answer  to  the  constantly 
recnrring  questions  on  the  admissibility  of 
testimony. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  paper  submitted  by  the  Senator  from 
Massachusetts. 

The  Secretary  read  as  follows : 

Considering  the  charactor  of  tliia  proceeding,  thnt 
it  is  a  trial  of  impeachmeat  before  tlie  Senate  of 
the  United  Slates,  and  not  a  proceeding  by  indict- 
ment  in  an  inferior  eonrt: 


Conslderins  that  Senators  ar«,  from  beginjatng  to 
end.  judjcea  oJT  law  ai  well  as  faet,  and  that  Bey  are 
jaigta  from  whom  there  is  no  appeal ; 


Considcrinc  that  the  reasons  for  ttio  exelnslon  of 
eridenoe  on  an  ordinary  trial  where  the  Jadge  re- 
sponds to  the  law  and  the  jury  to  the  fact  are  not 


applicable  to  such  a  proceeding; 

ConsiderincthHt.accordingtop ,  . 

which  ia  the  inidc  in  all  such  oases,  there  is  on  trials 


of  impeachment  a  certain  latitude  of  loQaiiy  and 
a  freedom  from  technicality;  ' 

AndcoDsidering, finally, that  alreadyin  theconno 
of  this  trial  there  have  been  diBcreoocs  of  opinion  aa 
to  the  admissibility  of  evidence; 

Therefore,  in  order  to  remove  all  snch  diifcrcnces 
and  to  hasten  the  dispatch  of  business,  it  is  deemed 
adviftable  that  all  evidence  offered  on  cither  side  not 
trivial  or  obviously  irrelevant  in  naturo  shall  be  re- 
ceived without  ohieetion,  it  being  understood  that 
the  same  when  admitted  shall  bo  open  to  question 
and  eemparison  at  the  bar  in  order  to  determine  its 
eompetency  and  value,  and  shall  be  carefully  sifted 
and  weighed  by  Senators  in  the  final  judgmenL 

Ur.  CONFESS.  Mr.  President,  I  move  to 
lay  that  paper  on  the  table,  and  on  that  motion 
I  ask  for  the  yeas  and  nays.  / 

The  yeas  and  nays  were  ordered  ;  and  being 
taken,  resulted — yeas  83,  nays  11 ;  as  follows: 

TEAS— Messrs.  Buokalew.Cameron.Cattell.Chand- 
ler.  Colft,  Conkling,  Cunness,  Corbett,  Cra<in,  Davis, 
Dixon.  Doolittle,  Drake,  Bdraunds,  Ferry,  Fessen- 
den,  Frclingbaysen.  Uarlan,  Iloward,  Howe,  John- 
son, Morgan,  Morritl  of  Maine,  Morrill  of  Vermont, 
Patterson  of  Mew  Uampsbir*.  Pomemy,  Ramsey, 
Kanlsbury,  Stewart,  Thaycr,.Tiptun,  Williams,  and 
YBte»-33. 

NA  YS— Hessrs.Anthony,  Fowler.  Orimss.  Morton. 
Patterson  of  Tennessee.  Sherman.  Sumner,  Van  Win- 
kle. Vickers.  Willey,  and  Wilson— U. 

NOT  VOTING— Messrs.  Bayard,  Uenderson.Hend- 
ricks,  MrCreery,  Norton,  Nyo,  Boss.  Spragua,  Xrum- 
bulU  and  Wade— 10. 

So  the  proi>osition  was  laid  upon  the  table. 

The  CHIEF  JUSTICE.  Gentlemen  of 
counsel  for  the  President,  yon  will  please  pro- 
ceed with  the  defense. 

Mr.  EVAKTS.  Mr.  Chief  Justice  and  Sen- 
ators, I  am  not  able  to  announce  the  recovery 
of  Mr.  Stanbery,  buti  think  had  not  the  weather 
been  so  entirely  unfavorable  be  would  have 
been  able  to  be  out,  perhaps,  to-day.  He  is, 
however,  convalescent,  but,  nevertheless,  the 
sitoation  of  his  health  and  proper  care  for  his 
complete  recovery  prevents  us  from  having 
mucn  opportnni^  of  consultation  with  him 
during  the  intervals  of  the  sessions  of  this  court. 
We  shall  desire  to-day  to  proceed  with  such 
evidence  as  we  think  properly  we  can  produce 
in  his  absence,  and  may  occupy  the  session  of 
the  court  with  that  evidence  during  the  usual 
hours  of  its  sitting.  We  shall  not  desire  to 
protract,  however,  the  examinations  with  any 
such  object  or  view,  and  if  before  the  close  of 
the  ordinary  period  of  the  session  we  should 
come  to  that  portion  of  the  testimony  in  which 
we  regard  Mr.  Stanbery's  presence  as  indis- 
pensable we  shall  snbmit  that  to  the  discretion 
of  the  court. 

Mr.  CURTIS.  Mr.  Chief  Justice,  I  desire 
to  oCTer  in  evidence  two  documents  received 
this  morning  from  the  Department  of  State  of 
a  character,  I  believe,  entirely  similar  to  gome 
of  those  which  were  received  yesterday.  They 
are  in  continuation  chronologically  of  what  was 
pat  in  yesterday,  and  merely  complete  the  series. 

Mr.  Manager  BUTLER.  Under  the  decision 
of  yesterday  we  do  not  object.  We  understand 
them  to  be  the  same  thing.  You  do  not  desire 
them  read,  I  suppose. 

Mr.  CURTIS.  No,  I  do  not  desire  them 
read. 

Mr.  JOHNSON.    State  what  they  are. 

Mr.  CURTIS.  They  are  a  continuation  of 
the  documents  put  in  yesterday,  so  as  to  bring 
the  evidence  of  the  practice  down  to  a  more 
recent  period. 

The  documents  thus  offered  in  evidence  are 
attested  by  the  Secretary  of  State  in  the  usual 
form  to  be  copied  from  the  records  of  his  De- 


partment, and  contain  the  letters  of  authority, 
designation,  or  appointment  in  the  following 
cases: 

On  the  11th  of  July,  1853,  President  Pierce 
appointed  Peter  G.  Washington  to  take  charge 
of  the  Treasury  Department  "during  the  ex- 
pected absence  of  the  Secretary  of  the  Treasury 
from  the  seat  of  Government." 

On  the  a  1th  of  July,  1858,  President  Pierce 
appointed  James  C.  Dobbin  to  be  acting  Sec- 
retary of  War  in  the  absence  of  Jefferson 
Davis. 

On  the  29th  of  July,  1853,  President  Pierce 
appointed  A.  Dudley  Mann,  Assistant  Secre- 
tary of  State,  to  be  acting  Secretary  of  State 
during  the  temporary  absence  of  Secretary  W. 
L.  Marcy  from  the  seat  of  Government, 

On  the  23d  of  September,  1863,  President 
Pierce  appointed  Peter  G.  Washington  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  Secretary  Guthrie  from 
the  seat  of  Government. 

On  the  28th  of  September,  1858,  President 
Pierce  appointed  A.  Dudley  Mann,  Assistant 
Secretary  of  State,  to  be  acting  Secretary  of 
State  during  the  temporary  alwence  of  Mr. « 
Marcy  from  the  seat  of  Government. 

On  the  12th  of  April,  1854,  President  Pierce 
appointed  Peter  G.  Washington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during 
the  temporary  absence  of  Secretary  Guthrie 
from  Washington. 

On  the  21  St  of  August,  1854,  President  Pierce 
appointed  William  Hunter  to  perform  the  duties 
of  Secretary  of  Staie  during  the  absence  of  Mr. 
Marey  from  the  seat  of  Government. 

On  the  29th  of  Augast,  1854,  President  Pierce 
appointed  Archibald  Campbell  to  be  acting 
Secretary  of  War  during  the  absence  of  the 
Secretary  from  the  seat  of  Government. 

On  the  5ih  of  October,  1854,  President  Pierce 
appointed  Peter  G.  Washington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during 
the  absence  of  Secretary  Guthrie  from  Vyash- 
ington. 

On  the  80th  of  October,  1854,  President 
Pierce  appointed  Archibald  Campbell,  chief 
clerk  of  the  War  Department,  to  be  acting 
Secretary  of  War  during  the  temporary  absence 
of  the  Secretary. 

On  the  3d  of  May,  1855,  President  Pierce 
appointed  Peter  G.  Washington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during 
the  absence  of  Secretary  Guthrie  from  Wash- 
ington. 

On  the  26th  of  May,  1855,  President  Pierce 
appointed  Colonel  Samuel  Cooper,  United 
States  Army,  acting  Secretary  of  War,  during 
the  temporary  absence  of  theSecretary  from  the 
seat  of  Government. 

On  the  2l8t  of  July,  1856,  President  Pierce 
appointed  William  Hunter,  Assistant  Secretary 
of  State,  to  perform  the  duties  of  Secretary  of 
State,  Mr.  Marcy  being  absent  from  the  seat 
of  Government. 

On  the  6th  of  August,  1855,  President  Pierce 
appointed  Peter  G.  Washington  to  discbarge 
the  duties  of  Secretary  of  the  Treasttry  daring 
the  absence  of  Secretary  Guthrie  from  Wash- 
ington. 

On  the  9th  of  October,  1866,  President 
Pieree  appointed  A.  Campbell,  actiug  Secre- 
tary of  War,  during  the  temporary  absence  of 
the  Secretary. 

On  the  10th  of  January,  1857,  President 
Pierce  appointed  Archibald  Campbell,  acting 
Secretary  of  War,  during  the  temporary  ab- 
sence of  the  Secretary. 

On  the  8d  of  March,  1857,  President  Pierce 
appointed  Colonel  Samuel  Cooper,  Acyntant 
General  of  the  Army,  to  be  aotiog  Secretary 
pfWar. 

On  the  23d  of  April,  1857,  President  Bu- 
chanan appointed  Philip  Clayton  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during 
the  absence  from  Washington  of  Secretary 
Cobb. 

On  the  1st  of  June,  1867,  President  Bu- 
chanan appointed  John  Appleton  to  be  acting 
Secretary  of  State  during  the  absence  of  Sec- 
retary Cass  from  the  seat  of  Government. 


On  the  28th  June,  1858,  President  Bocbnnan 
appointed  Philip  Clayton  to  perform  the  duties 
of  Secretary  of  the  Treasury  during  the  absence 
of  Secretary  Cobb  from  Wnshinfrton. 

On  the  18th  of  July,  1858,  President  Bu- 
chanan appointed  Philip  Clayton  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during 
the  absence  from  Washington  of  Secretair 
Cobb. 

On  the  20th  of  August,- 1868,  President  Bu- 
chanan appointed  John  Appleton,  Assistant 
Secretary  of  State,  to  discharge  the  duties  of 
Secretary  of  State  during  the  absence  of  Sec- 
retary Cass  from  Washington. 

On  the  26th  of  April  1859,  President  B«- 
ohanan  appointed  Philip  Clayton  to  act  as 
Secretary  of  the  Treasury  during  the  tempo- 
rary absence  of  the  Secretary  of  the  Treasnry. 

On  the  6th  of  July,  1859,  President  Bu- 
chanan appointed  William  K.  Drinkard  to  be 
acting  Secretary  of  War  during  the  abseaoe 
of  the  Secretary  from  his  office. 

On  the  2Gth  July,  1859,  President  Buehanan 
appointed  Philip  Clayton  to  act  as  Secretary 
of  the  Treasnry  during  the  temporary  absence* 
of  Secretary  Cobb  from  Washington,  "  from 
and  after  the  1st  of  August." 

On  the  80lh  of  August,  1859,  President  Bo- 
chanan  appointed  Philip  Clayton  to  acta* Sec- 
retary of  the  Treasury  during  the  absence  of 
Secretary  Cobb  from  Washington. 

On  the  80th  Angust,  1869,  President  Bn- 
chanan  appointed  Philip  Clayton  to  act  as  Sec- 
retary of  the  Treasnry  during  the  absence  from 
Washington  of  Secretary  Cobb. 

On  the  aoth  May,  1860,  President  BoohanMi 
appointed  Philip  Clayton  to  act  as  Secretary  of 
the  Treaaury  during  the  absence  fron  Wash- 
ington of  Secretary  Cobb. 

On  the  2Cth  June,  1860,  President  Bachanaa 
appointed  William  H.  Trescott  to  disoharge 
the  duties  of  Secretary  of  State  during  tbe 
absence  of  tbe  Secretary  of  State  from  Wash- 
ington. 

On  the  S7th  Jnly,  1860,  President  Buchanan 
appointed  Philip  Clayton  to  discharge  the 
duties  of  Secretary  of  the  Treasury  daring  the 
absence  of  Secretary  Cobb  from  Washington, 

On  the  6th  October,  1860,  President  Qa- 
chanan  appointed  Philip  Clayton  to  discharge 
tbe  duties  of  Secretary  of  tbe  Treasury  during 
the  absence  of  Secretary  Cobb  from  Washing- 
ton. 

On  the  22d  of  October,  1860,  President  Bo- 
chanan  appointed  Philip  Clayton  to  discharj^ 
the  duties  of  Secretary  of  the  Treasnrv  dur- 
ing the  absence  of  Secretary  Cobb  from  Wash- 
ington, 

On  the  26th  of  November,  1860,  President 
Buchanan  appointed  Philip  Clayton  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury 
during  the  sickness  of  Secretary  Cobb. 

On  tbe  13th  of  December,  1860,  President 
Buchanan  appointed  William  Hunter,  chief 
clerk  of  the  Department  of  State,  to  act  as 
Secretary  of  State  until  an  appointee  shoald  be 
regularly  commissioned. 

On  the  10th  of  December,  I860,  President 
Bnchannn,  by  virtue  of  the  act  of  Congress 
approTsd  Feoraary  13,  1796,  authorized  Isaac 
Tonoey,  Secretary  of  the  Navy,  to  perform  the 
duties  of  Secretary  of  the  Treasury,  "now 
vacant  by  the  resignation  of  Howell  Cobb," 
nntil  a  successor  shonld  be  appointed  and  the 
vacancy  filled. 

On  the  2d  of  August,  1861,  President  Lin- 
cola  appointed  Thomas  A.  Scott  to  act  as  Sec- 
retary of  War  daring  the  temporary  absence 
of  Secretary  Cameron  from  the  seat  of  Gov- 
ernment. 

On  the  8th  of  Angust,  1861,  President  Lin- 
coln appointed  George  Harrington  to  disoharge 
the  duties  of  Secretary  of  the  Treasury  durinj^ 
the  temporary  absence  &on  Washington  ot 
Salmon  P.  Chase, 

On  the  27tb  of  Augast,  1861,  President  Lin- 
coln appointed  Frederick  W.  Seward,  Assistont 
Secretary  of  State,  to  be  acting  SecreUry  of 
State  during  tbe  temporary  absence  from  the 
seat  of  Government  of  William  H.  Seward. 

On  the  8d  of  September,  1801,  President 
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Lincoln  appointed  George  Harrington  to  act 
•■  Secretary  of  the  Treasury  during  the  absence 
of  S.  P.  Chase  from  Washington. 

Un  the  26th  of  September,  1861,  President 
Lincoln  appointed  William  L.  Hodge  to  be 
acting  Secretary  of  the  Treasury  daring  the 
absence  of  the  Secretary,  "  commencing  from 
the  27th  instont." 

On  the  2d  of  November,  1861,  Preeideiil 
Lincoln  appointed  George  Harrington  to  dis- 
charge the  duties  of  Seoretaiy  of  the  Treasury 
during  the  abaence  of  Salmon  P.  Chase  from 
Washington. 

On  the  4th  of  NoTebber,  1861,  President 
LSnoohappointedFrederickW.  Seward,  Assist- 
ant Seeretai^  of  State,  to  be  acting  Secretary 
of  StMte  dnnng  the  temporary  absence  of  Wil- 
liam H.  Sewwd  from  the  seat  of  GoTemment. 

On  the  18th  of  November,  1861,  President 
Lincoln  appointed  George  Harrington  to  dig- 
eharge  the  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  S.  P.  Chase  from  Wash- 
ington. 

On  the  18th  of  December.  1861,  President 
>  Lincoln  ^pointed  George  Harrington  to  dis- 
eha<^  the  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  S.  P.  Chase  from  Wash- 
ington. 

On  the  4th  of  January,  1862,  President  Lin- 
coln, "  pursuant  to  the  act  of  Congress  in  such 
case  made  and  provided,"  the  Secretary  of 
State  being  absent  from  the  seat  of  Govem- 
Hent,  appointed  Frederick  W.  Seward,  Assist- 
ant Secretary,  to  be  Secretary  of  State. 

On  the  28th  of  January,  1862,  the  Secretary 
of  State  being  absent  from  the  seat  of  Govem- 
meat,  President  Lincoln,  "  pursuant  to  the 
authority  in  sach  case  provided,"  anthorized 
Assistant  Secretary  F.  W.  Seward  to  act  as 
Secretary  of  State. 

On  the  eth  of  February,  1862,  the  Secretary 
of  State  being  absent  from  the  seat  of  Govem- 
Btent,  President  Lincoln,  "  pursuant  to  the 
authority  in  such  case  provided,"  authorized 
Assistant  Secretary  F.  W,  Seward  to  act  as 
Secretary  of  State. 

On  the  9th  of  April,  1862,  the  Secretary  of 
State  being  absent  from  the  seat  of  Govern- 
ment, President  Lincoln,  "pursuant  to  the 
•(ithority  in  such  case  provided,"  anthorized 
Assistant  Secretary  F.  W.  Seward  to  act  as 
Secretary  of  State. 

On  the  11th  of  April,  1862,  President  Lin- 
0<dn  appwnted  George  Harrington  to  disobarge 
the  duties  of  Secretary  of  the  Treasury  during 
the  absence  of  Salmon  P.  Chase  from  Wash- 
ington. 

On  the  6th  of  May,  1862,  President  Lincoln 
appointed  George  Harrington  to  discharge  the 
duties  of  Secretary  of  the  Treasnry  during  the 
absence  of  Salmon  P.  Chase  from  Washington. 

On  the  14tfa  of  May,  1862,  the  Secretary  of 
State  being  absent  from  the  seat  of  Govern- 
ment, President  Lincoln  authorized  William 
Hunter,  chief  clerk  of  the  Department  of  State, 
to  perform  the  duties  of  Secretary  until  his 
return. 

On  die  19th  of  Hav,  1862,  President  Lincoln 
appointed  George  Harrington  to  discharge  the 
duties  of  Secretary  of  the  Treasoiy  daring  the 
absence  of  Salmon  P.  Chase  from  Washington. 

On  the  11th  of  June,  1862,  President  Lincoln 
authorized  Frederick  W.  Seward,  Assistant 
Secretary  of  State,  to  discharge  the  duties  of 
Secretary  of  State,  the  Secretary  of  State 
being  absent  from  the  seat  of  Government 

OntheSOthof  June,  1862,  President  Lincoln 
authorized  Frederick  W.  Seward,  Assistant 
Secretary  of  State,  to  discharge  the  duties  of 
Secretary  of  State,  the  Secretary  of  State 
being  absent  from  the  seat  of  Government. 

On  the  27th  of  August,  1862,  President  Lin- 
coin  authorised  Frederick  W.  Seward,  Assistant 
Secretary  of  State,  to  discharge  the  duties  of 
Secretary  of  State,  the  Secretary  of  State 
being  absent  from  the  seat  of  Government. 

On  the  8th  of  January,  1868,  President  Lin- 
coln appointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasnry  during 
the  absence  of  the  Secretary,  Salmon  P.  Chase. 

On  the  13th  of  March,  1863,  President  Lin- 


coln appointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during 
the  absence  of  the  Secretary,  Salmon  P.  Chase. 

On  the  18th  of  April,  18C8,  President  Lin- 
coln appointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  daring 
the  absence  of  the  Secretary,  Salmon  P.  Chase. 

On  the  27th  of  April,  1863,  President  Lin- 
coln, the  Secretary  of  State  being  absent,  ap- 
S>inted  William  Hunter,  chief  clerk  of  the 
epartment  of  State,  to  perform  the  duties  of 
Secretary  of  State  until  the  return  of  the  Sec- 
retary. 

On  the  21st  of  May,  1868,  President  Lincoln 
appointed  George  Harrington  to  perform  the 
duties  of  Secretary  of  the  Treasury  during  the 
absence  of  the  Secretary,  Salmon  P.  Chase. 

On  the  26th  of  May,  1868,  President  Lincoln, 
the  Secretary  of  State  being  absent,  anthorized 
Frederick  W.  Seward,  Assistant  Secretary,  to 
discharge  the  duties  of  Secretary  of  Stato. 

On  the  27th  of  July,  1863,  President  Lincoln 
appointed  George  Harrington  to  act  as  Secre- 
tary of  the  Treasury  during  the  absence  of  the 
Secretary,  Salmon  P.  Chase. 

On  the  15th  of  August,  1868,  President  Lin- 
coln, the  Secretary  of  State  being  absent, 
authorized  Frederick  W.  Seward,  Assistant 
Secretary,  to  act  as  Secretary  of  State. 

On  the  10th  of  October,  1868,  President  Lin- 
coln appointed  Lucius  B.  Chittenden  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury 
dnring  the  absence  of  Salmon  P.  Chase,  Sec- 
retary. 

On  the  2d  of  November,  1868,  President 
Lincoln,  the  Secretary  of  State  being  absent, 
authorized  Frederick  W.  Seward,  Assistant 
Secretary,  to  act  as  Secretary  of  State. 

On  the  28d  of  December,  1868,  President 
Lincoln,  the  Secretary  of  Stato  being  absent, 
authorized  Frederick  W.  Seward,  Assistant 
Secretary,  to  act  as  Secretary  of  State. 

On  the  11th  of  April,  1864,  President  Lin- 
.coln,  the  Secretary  of  State  being  absent, 
authorized  Frederick  W.  Seward,  Assistant 
Secretary,  to  act  as  Secretary  of  Stato. 

On  the  14th  of  April,  1864,  President  Lin- 
coln appointed  George  Harrington  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  the  Secretary,  Salmon  P. 
Chase. 

On  the  27th  of  April,  1864,  President  Lin- 
coln appointed  George  Harrington  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  Secretary  Salmon  P. 
Chase. 

On  the  7th  of  June,  1864,  President  Lincoln 
appointed  George  Harrington  to  discharge  the 
duties  of  Secretary  of  the  Treasury  during  the 
absence  of  Secretary  Salmon  P.  Chase. 

On  the  80th  of  June,  1864,  President  Lin- 
coln anthorized  George  Harrington,  Assistant 
Secretary  of  the  Treasury,  to  perform  all  and 
sin^lar  the  duties  of  Secretary  of  the  Treasury 
until  a  successor  to  Mr.  Chase,  resigned,  should 
be  commissioned,  or  until  further  order. 

On  the  llthof  July,  1864,  President  Lincoln 
appointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during 
the  absence  of  William  P.  Fessenden,  Secre- 
tary. 

On  the  80th  of  July,  1864,  President  Lin- 
coln appointed  George  Harrington  to  dis- 
charge tne  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  Secretary  Fessenden. 

On  the  29th  of  August,  1864,  President  Lin- 
coln authorized  Frederick  W.  Seward,  Assist- 
ant Secretary  of  State,  to  discharge  the  duties 
of  Secretary  of  State  daring  the  absence  of 
the  SecreUry,  W.  H.  Seward. 

On  the  26th  of  September,  1864,  President 
Lincoln  anthorized  Frederick  W.  Seward, 
Assistant  Secretary  of  State,  to  discharge  the 
duties  of  Secretary  of  State  dnring  the  absence 
of  the  Secretary,  W.  H.  Seward. 

On  the  17th  of  October,  1864,  President  Lin- 
coln appointed  George  Harrington  to  act  as 
Secretary  of  the  Treasnry  dnring  the  absence 
of  Secretary  Fessenden. 

On  the  4th  of  November,  1864,  President 
Lincoln  authorized  William  Hunter,  chief  clerk 


of  the  Department  of  State ,  to  act  as  Secretary 
of  State  until  the  return  of  the  Secretary,  he 
being  absent. 

On  the  4th  of  January,  18G5,  President  Lin- 
coln authorized  Frederick  W.  Seward,  Assist- 
ant Secretary  of  State,  to  act  as  Secretary  of 
State  "  during  the  present  temporary  absence 
of  William  H.  Seward." 

On  the  Ist  of  February,  1865,  President  Lin- 
coln authorized  Frederick  W.  Seward,  Assist- 
ant Secretary  of  State,  to  discharge  the  duties 
of  Secretary  gf  State  daring  the  absence  of 
William  H.  Seward. 

On  the  4th  of  March,  1865,  President  Ldncohi 
anthorized  George  Harrington,  Assistant  Sec- 
retary of  the  Treasury,  to  perform  the  duties 
of  Secretary  of  the  Treasury  until  a  successor 
to  Mr.  Fessenden  should  be  commissioned  and 
qualified  or  until  further  order. 

On  the  10th  of  April,  1866,  President  Lincoln 
authorized  Frederick  W.  Seward,  Assistant  Sec- 
retary of  State,  to  discharge  the  duties  of  Secre- 
tary of  Stats  during  the  illness  of  William  H. 
Seward. 

On  the  15th  of  April,  1865,  President  John- 
son i^ipointed  William  Hunter  to  perform  the 
duties  of  Secretary  of  State  until  otherwise 
ordered.  Secretary  Seward  being  sick. 

On  the  2Gth  of  July,  1865,  President  John- 
son appointed  William  Hunter  to  be  acting 
Secretary  of  State  in  the  absence  of  William 
H.  Seward. 

On  the  15th  of  August,  1865,  President  John- 
son authorized  William  Hunterto  discharge  the 
duties  of  Secretary  of  State  in  consequence  of 
the  absence  of  the  Secretary  from  the  seat  of 
Government. 

On  the  29th  of  September,  1865,  President 
Johnson  appointed  William  Q.  Chandler,  Assist- 
ant Secretary  of  the  Treasury,  to  perform  the 
duties  of  Secretary  of  the  Treasury  during  the 
absenee  of  Secretary  McCnlloch. 

On  the  4th  of  Oetober^866,  President  John- 
son authorized  William  Hunter,  chief  clerk  of 
the  Department  of  State,  to  discnarge  the  duties 
of  Secretarv  of  State  until  the  return  of  the 
Secretary,  he  being  absent. 

On  the  6th  of  November,  1866,  President 
Johnson  appointed  William  B.  Chandler  to  dis- 
charge the  auties  of  Secretary  of  the  Treasury 
during  the  absence  of  Secretary  McCnlloch. 

On  the  20th  of  December,  1866,  President 
Johnson  appointed  William  B.  Chandler  to  dis- 
charge the  duties  of  Secretaiy  of  the  Treasnry 
dnring  the  absence  of  Secretary  McCnlloch. 

On  the  20th  of  December,  1868,  President 
Johnson  appointed  William  E.  Chandler  to  dis- 
charge the  duties  of  Secretary  of  the  Treasnry 
dnring  the  absence  of  Secretaiy  McCulloch. 

On  the  80th  of  December,  1865,  President 
Johnson  anthorized  William  Hunter  to  dis- 
charge the  duties  of  Secretary  of  State,  the 
Secretary  being  absent. 

On  the  15th  of  May,  1866,  President  John- 
son anthorized  P.  W.  Seward,  Assistant  Secre- 
tary of  State,  to  discharge  the  duties  of  Secre- 
tanr  of  State,  the  Secretary  being  absent. 

On  the  4th  of  August,  1866,  President  John- 
son appointed  WilUam  E.  Chandler  to  dis- 
charge the  duties  of  Secretary  of  the  Treas- 
ury during  the  temporary  absenee  of  Secretary 
McCnlloch. 

On  the  10th  of  August,  1866,  President 
Johnson  anthorized  Henry  Stanbery,  Attorney 
General,  to  discharge  the  duties  of  Secretary 
of  State  during  the  absence  of  that  Secretary. 

On  the  18th  of  September^  1866,  President 
Johnson  authorized  Frederick  W.  Seward, 
Assistant  Secretary  of  State,  to  discharge  the 
duties  of  Secretary  of  State  during  the  illness 
of  William  H.  Seward. 

On  the  6th  of  October,  1866,  President  John- 
son anthorized  Frederick  W.  Seward,  Assist- 
ant Secretary  of  State,  to  discharge  the  duties 
of  Secretory  of  State  during  the  illness  of 
William  H,  Seward. 

On  the  29th  of  October,  1866,  President 
Johnson  authorized  William  Hunter,  Second 
Assistant  Secretary  of  State,  to  discharge  tlio 
duties  of  Secretary  of  State  daring  the  ab- 
sence of  William  U.  Seward. 
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On  the  5th  of  November,  1866,  President 
Johnson  authorized  William  E.  Chandler  to 
perform  the  duties  of  •Secretary  of  the  Treasnry 
daring  the  temporary  absence  of  Secretary 
McCalloch. 

On  the  20th  of  December,  1806,  President 
Johnson  authorized  William  E.  Chandler  to 
perform  the  duties  of  Secretary  of  the  Treasury 
during  the  temporary  absence  of  Secretary 
McCalloch. 

On  the  28d  of  April,  1867,  President  John- 
son authorized  Frederick  W.  Seward,  Assist- 
ant Secretary  of  State,  to  act  as  Secretary  of 
State  daring  the  absence  of  William  H.  Seward. 

On  the  Ist  of  June,  1867,  President  John- 
son authorized  F.  W.  Seward,  Assistant  Sec- 
retary of  State,  to  act  as  Secretai?  of  State 
during  the  absence  of  Secretary  W.  U.  Seward, 

On  the  28d  of  July,  1867,  President  John- 
son aathorized  William  Hunter,  Second  As- 
siatnnt  Secretary  of  State,  to  discharge  the 
dnties  of  Secretary  of  State  during  the  absence 
of  William  H.  Seward. 

On  the  16th  of  September,  1867,  President 
Johnson  aathorized  John  F.  Hartley  to  dis- 
charge the  dnUes  of  Secretary  of  the  Treasury 
daring  the  tempdrary  absence  of  Secretary 
McCnlloeh. 

On  the  9th  of  October,  1867,  President  John- 
son authorized  Frederick  W.  Seward,  Assist- 
ant Secretary  of  State,  to  discharge  the  duties 
of  Secretary  of  State  daring  the  absence  of  the 
Secretary,  W.  H.  Seward,  from  the  seat  of 
Government. 

On  the  18th  of  November,  1867,  President 
Johnson  appointed  John  F.  Hartley  to  dis- 
charge Uie  duties  of  Secretary  of  the  Treasury 
daring  the  absence  of  Secretary  McCalloch  "  at 
any  time  in  the  month  of  November,  1867." 

On  the  11th  of  March,  1868,  President  John- 
son appointed  F.  W.  Seward,  Assistant  Sec- 
retary of  State,  to  discharge  the  duties  of 
Secretary  of  State  daring  the  absence  from 
the  seat  of  Qovemment  of  Secretary  W.  H. 
Seward. 

Mr.  CURTIS.  I  will  now  pat  in  evidence, 
so  that  it  may  be  printed  in  connection  with 
this  documentary  evidence,  statements  fur- 
wished  by  the  Secretary  of  the  Senate  under 
the  order  of  the  Senate,  one  showing  the 
beginning  and  ending  of  each  legislative  ses- 
sion of  Congress  from  1789  to  1868 ;  and  the 
other  being  a  statement  of  the  beginning  and 
ending  of  each  special  session  of  the  Senate 
from  1789  to  1868. 

Mr.  Manager  BUTLER.  We  have  no  ob- 
jection. 

The  CHIEF  JUSTICE.  The  evidence  is 
received. 

The  documents  are  a>  follows : 

Statement  of  the  heginninff  and  ending  of  each  LegU' 
{<Utm  Seetim  of  Omvreae.  from  1786  to  1868 . 


GoDgrees.     SessioD. 
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Ist 

Igt 

2d 

tot ._ 

3d 

ad_ 

1st 

2d 

1st 

2d-_ _. 

Sd_ 

3d_ 

2d 

4tli 

1st 

JS":;::::.::: 

2d 

1st 

6th 

5th 

2d. 

6th...... 

8d 

Mb _ 

Ist 

SS.         " 

2d 

^:;:::.::;;: 

1st 

7th 

2d. 

toh"""":;:: 

St::::::::: 

2d 

1st 

2d 

lat 

8lh 

«th 

9th.. 

10th 

lOtb 

2d 

11th 

1st 

Ulh 

Uth 

iS - 

12th."...::;:.: 

Ist 

VAb 

2d 

13tU 

13th _.... 

1st -.. 

2d 

13th 

sS:.:.::...: 

I4tb 

Ist 

2d 

Ist 

Mth.„ 

ISth 

ISth    • 

2d 

Mth... 

Ut.- 

Began. 

March  4, 1789. 
Jan.  4,1790.... 
Deo.  8, 1799.... 
Oct.  24. 1791... 
Nov.  6, 1792... 
Doo.  2, 1793.... 
Not.  3, 1794... 
Dec.  7.1795.... 
Dec.  5, 1796.... 
May  15. 1797.. 
Nov.  13, 1797.. 
D«c.  3, 1798.... 
Doc.  2, 1799.... 
Not.  17.  ISOO.. 
Dec.  7, 1801.... 
Deo.  6, 1802.... 
Oot,17.1803_.. 
Not.  5, 1801.... 
Doe.  2, 180&.... 
Dec.  1, 1806.... 
OoU  26. 1807.... 
Nov.  7, 1808.... 
Hay  22, 1809.. 
Not.  27. 1809.. 
Doc.  3. 1810.... 
Nov.  4, 1811.... 
Nov.  2, 1812... 
May  24, 1813.. 
Dec.  6. 1813.... 
Sept.  19, 1814.. 
Doo.  4, 1815.... 
Dec.  2, 1816.... 
Dec.  1, 1817.... 
Not.  16. 1818. 
Deo.  6, 1819.... 


Ended. 


Sept.  29, 1789. 
Aug.  12, 1790. 
Marehl.  1791. 
May  8, 1792. 
March  2, 1793. 
Juno  9. 1794. 
March  3. 1796. 
June  1,1796. 
March  3, 1797. 
July  10, 1797. 
July  16. 1798. 
March  3, 1799. 
May  14, 1800, 
March  3, 1801. 
May  3, 1802. 
March  3. 1803. 
March  27. 1804. 
March  3. 1806. 
April  21. 1806. 
March  3. 1807. 
April  25. 1808. 
March  3. 1809. 
Jane  28, 1809. 
May  1, 1810. 
March  3, 1811. 
Jnly6,1812. 
Mareh  3. 1813. 
Aug.  %  1813. 
April  18, 1814. 
March  3. 1816. 
April  30, 1816. 
March  3, 1817. 
April  20, 1818. 
March  3, 1819. 
May  15. 1820. 


STATEMENT— Continaod. 


Congress. 

Session. 

Began. 

Ended. 

10th 

2d 

Nov.lS.  l"!-?!... 

Deo.S,  isjl 

Deo.2,lsjj 

Deo.l,  isa; 

Dec.  8,  I^Jt 

Deo. 5,  ^:. 

Deo.4,  l-y. 

Deo.  3,  1-7 

Dec.  1,  IS 

Dec.  7.  I- 

Dec.  6,  1       

Deo.  5,         

Doc.  3,       J 

Dec.  2,  1    .  

Deo.l,  1-1 

Dec.  7,  ;-     

Doc.  5,  i 
Sept.  4.  ;     7... 

Deo.  4,       7 

Dec.  3,  1    ^ 

Dec.  2,  !     1' 

Deo.  7,  1M;i 

May  31.  IS  a... 

Doc. 6,  hll 

Dec. 5,  IS  11' 

Dec.4,  Isc; 

Doo.  2,  IS  11 

Deo.l,  Hi 7. 

Dec.  7,  l-;ii 

Deo.  6,      17 

Dec.4,  1    iS 

Deo.  3,  !    ;:' 

Doc.  2.  1-    1 

Doc.l,  1    M 

Deo.  6.  ;   7J 

Dec.  6,  i  ■    ; 

Dec.  4,  II 

Doo.  3,  hi...._ 
Aug.  2.1,  1S7.0... 

Deo.l.  \<'\ 

Dec.  7,  1    =7 

Dec.  6.  1    i^ 

Doo.  5,  1      ' 

Deo. 3,  !-    1 

July  4,  i    -1 

Deo.  2,  1    .1 

Decl,  l-J 

Deo.  7,  1-   ■, 

Dec.  5,  1    ;i 

Dec.4.  i    .  

Deo.  3,  i      

March  1.  I-;7. 
Deo.  2.  I8b7 

March  3, 1821. 

17th 

Ist 

May  8, 1822. 
March  3, 1823. 
May  27, 1824. 
March  3  1825. 

17th 

2d 

18tb 

Ist 

18th 

2d 

19th 

1st 

May  22. 1826. 
Manh  8, 1827. 
May  26, 1828. 
March  3. 1829. 

19th 

2d. 

1st 

2d 

20th 

2lst 

Ist   . . 

May  31, 1830. 
March  3, 1831, 

21st 

2d 

22d._ 

Ist 

July  16, 1832. 
March  2, 1833. 
June  SO,  1834. 

22d 

2d 

23< 

1st 

23d „. 

2tti _.... 

2d _.. 

1st 

March  3, 1835. 
July  4, 1838. 

24t  I 

2d 

March  3, 183T. 

25t  1 

1st 

Oct.  IS,  1837. 

25th 

25lh 

2d - 

3d 

July  P.  1S.3S. 
March  3,  1839. 

26t  1 

Ist 

July  21.  ISIO. 
Mardi  3, 1841. 
Sopt.13, 1841. 

26t  1 

2d 

271 ».. 

Ist 

27th 

2d 

Aug.  31, 1812. 
Marc-h  3, 1843. 
June  11, 1(M4. 

27  th 

Sd. . 

28th 

Ist 

28th 

2d 

29th 

1st      .  . 

Aug.  10.  lS4i). 
March  3, 1847. 

29th -... 

2d 

30  th 

1st 

2d 

AuK.14.  l.'UH. 
March  3, 1849. 

30th....„ 

31st 

1st 

Soiit.  30.  WJ). 
March  3   1851 

31st 

2d 

32d„...-. 

1st 

2d 

1st 

2d 

Auar.  31.  mU 
March  3. 1853. 
Aug.  7, 18)1. 
March  3  1&55. 

32d_ 

33d _ 

33d- 

34t  1 

1st 

Au"  IH  18.56. 

34th 

34th 

2d 

3d 

Autt.  30.  lS-56. 
March  3  1S57. 

35t  1 

i?t : 

Juno  1-1   1858 

35th 

2d 

March  .S  18;'>l». 

36th 

St" ..:: 

2d 

June  2^   13(>n 

36t  1 

March  -l  Wil. 

37ti 

1st 

2d 

Aug.  fi.  18131. 
July  17,  ISlii 

37t  1...... 

37ti 

3d 

38ti 

1st 

2d 

July  4,  ISlil. 
March  3. 1865. 

38ti 

39th 

Ist 

July  25. 1866. 
March  2. 1867. 
Dec.  2. 1867. 

39th 

2d 

40th.» 

1st 

40t  I 

2d 

Oraioa  Skohstabt  ov  ths  ScitATa, 
Aprtiie,  1868. 
I  certify  that  the  foregoing  sCatement  is  oorreot  as 
appears  by  the  records  of  the  Senate. 

J.  W.  FORNEY,  Seer^arv. 

Statement  <ifthe  Beginning  and  Ending  afeaeh  Special 

Seeeion  ofth*  Senate/nm  1789  to  1868. 

Begun.  Ended, 

March  4. 1797. _.- _ .'. March    4, 1797. 

March  4. 1801 March    5, 1801. 

March  4, 1809 March    7, 1809. 

March  4, 1817. » March    6, 1817. 

March  4. 1825. Mareh    9, 1S25. 

March  4, 1829 March  17, 1829. 

March  4. 1837 March  10, 1837. 

Matoh4,1841 March  15, 1841. 

March  4. 1846 _ „ March  20, 1845. 

March  8, 1849 JIaroh  23, 1849. 

March  4. 1851 March  13, 18.il. 

March  4, 1853. April    11. 1853, 

March  4. 1857 _. Mwrch  14, 1857. 

Jane  15, 1858 _ June    16, 1858. 

March  4. 1859. March  10. 1859. 

Jane  28,1880. June     28.1860. 

March  4, 1881.. _ March  28. 1861. 

March  4, 1863. March  14, 1863. 

March  4. 1865 .*. March  11, 1885. 

April    1, 1867 _ April    20, 1867, 

Offiok  Secbetabt  or  tre  Skitatb, 
Aj>n716,18G8. 
I  certify  that  the  foregoipg  statement  is  oorreot  as 
appears  by  the  records  of  the  Senate. 

J,  yf.  FORNEY.  Seerttani. 

Mr.  CURTIS.  The  Sergeant-at-Arms  will 
now  please  call  Walter  S.  Cox. 

Walteb  8,  Cox  sworn  and  examined. 

By  Mr,  Curtis  : 

Questum.  State  what  is  your  residence  and 
what  is  your  profession  ? 

Anstcer.  I  reside  in  Georgetown,  in  this  Dis- 
trict,    I  am  a  lawyer  by  Drofession. 

Quation.  How  long  have  you  been  is  the 
practice  of  the  law  ? 

Aiuvier.  Some  twenty  years,  I  think. 

Question.  In  this  city? 

Anstoer.  Yes,  sir.  ' 

Question.  In  what  courts? 

Aiuieer,  In  the  courts  of  this  District  and, 
most  of  the  time,  in  the  Supreme  Court  of  the 
United  States. 

Question.   Were  you  connected  profession- 


ally with  the  matter  of  Qeneral  Thomas  before 
the  criminal  coart  pf  this  Distriot  or  befoie  a 
ma«8trate? 

Answer.  I  was. 

Question.  When  and  under  what  drcaia- 
stances  did  your  connection  with  that  matter 
begin? 

Anstcer.  On  Saturday, ,  the  22d  of  Febru- 
ary  

Mr.  Man^r  BUTLEB.  Stop  a  moment, 
please.  If  iheard  the  question  correctly,  the 
inquiry  put  to  the  witness  was,  when  and  under 
what  circumstances  did  your  connection  with 
the  case  of  Thomas  before  the  Supreme  Court, 
or  the  chief  justice  of  the  District,  commence? 

Mr.   CUUTIS.     That  was  the  question  in 

SU  DStr&DCfi 

Mr.  Manager  BUTLER.  To  that  we  must 
object  It  is  impossible  tosee  how  the  employ- 
ment of  Mr.  Cox  to  defend  Mr.  Thomas  can 
have  anything  to  do  with  this  case.  It  stands 
in  this  way :  we  put  in  that  Mr.  Thomas  said 
that  if  it  had  not  been  for  the  arrest  he  should 
have  taken  the  War  Office  by  force  as  he  had« 
threatened.  The  defense  then  produced  the 
warrant  and  affidavit  and  the  record  of  hia 
acquittal.  I  do  not  propose  to  argue  it ;  but 
1  ask  the  attention  of  the  Senate  to  the  ques- 
tion whether  the  employment  of  Mr.  Cox  by 
Mr.  Thomas  as  coonsel,  the  circnmstanees 
under  which  he  wa«  emplojred,  and  the  deo- 
laration  of  Mr.  Thomas  to  his  counsel,  can  be 
put  in  evidence  under  any  rale,  even  the  one 
which  the  Senate  has  just  voted  should  not  be 
the  governing  rule  of  tliis  body — the  exception 
to  evidence  as  too  trivial — if  it  were  not  legally 
incompetent? 

Mr.  CURTIS.  I  nnderstand  the  obiectioa 
to  be  that  we  cannot  show  that  Qeneral  Thomas 
employed  Mr.  Cox  as  bis  counsel :  that  we  can- 
not show  declarations  made  by  Mr.  Thonuw  to 
Mr.  Cox  as  his  counsel.  We  do  not  propose  to 
prove  either  of  those  facts.  If  the  gentleman 
will  wait  long  enoush  to  sea  what  we  do  pro- 
pose to  prove,  he  wUl  see  that  that  olyectiou 
IS  not  applicable.  [To  the  witness.]  Will 
you  now  state,  sir,  when,  and  by  whom,  and 
under  what  circumstances  you  were  employed 
in  that  matter? 

Mr.  Manager  BUTLER.  Stop  one  moment 
I  object  The  question  is,  when,  and  by  whom, 
and  under  what  circumstances  this  gentleman 
was  employed?  If  he  was  employed  by  the 
President  that  is  worse  than  the  oUier,  in  my 
judgmentj  as  a  legal  proposition.  I  desire  that 
the  question  be  put  in  writing  that  we  may 
have  a  ruling  upon  it;  or,  to  save  time,  if  the 
learned  counsel  will  put  in  exactly  what  he 
proposes  to  prove  by  this  witness  we  oan  meet 
the  whole  of  it 

The  CHIEF  JUSTICE.  The  Chief  Justice 
sees  no  objection  to  the  question  as  an  intro- 
ductory qaestion.  but  will  submit  it  to  the  Sen- 
ate if  it  is  desired.  [After  a  pause,  to  the  wit- 
ness.]   You  can  answer  the  question. 

Answer.  On  Saturday,  the  22d  of  February, 
a  messenger  called  at  myhouse  with  a  carriage 
and  stated  that  Mr.  Seward  desired  to  sea  me 
immediately 

Mr.  Manager  BUTLER.  I  object  to  the 
declarations  of  any  person  there. 

The  CHIEF  JUSTICE,  (to  the  witness.) 
You  need  not  state  anything  that  Mr.  Seward 
said  to  you. 

The  Witness.  Nothing  was  said  by  Mr. 
Seward.  The  messenger  stated  farther  that 
he  was  directed  to  take  me  immediately  to  the 
President's  House.  I  accompanied  him.  to  the 
President' s  House  and  found  the  President  and 
General  Thomas  there  alone. 

By  Mr.  Cortis  : 

Question.  At  what  hour  or  about  what  hour? 

Answer.  At  about  five  o'clock- in  the  after- 
noon. After  I  was  seated  the  President 
fitfltod 

Mr.  Manager  BUTLER.  Stop  a  moment. 
I  object  to  the  statement  of  the  President  at 
five  o'clock  in  the  afternoon.     [Laughtdr.] 

The  CHIEF  JUSTICE.  Will  the  counsel 
for  the  President  state  the  object  of  this  tes- 
timony ? 
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Mr.  CURTIS  row. 

Mr.  Manager  BCTTLER.  We  desire  th»t 
that  may  be  pot  in  writing,  Mr.  Chief  Jastice. 

The  CHIEF  JUSTICE.  The  offer  to  prove 
will  be  pat  in  writing  if  any  Senator  requires  it. 

Mr.  EDMUNDS.  I  aak  that  the  offer  to 
prove  may  be  put  in  writing,  that  we  may  all 
understand  preeixely.wbat  lie  question  is. 

The  CHIEF  JUSTICE.  The  counsel  will 
please  put  what  tbey  propose  to  prove  in 
writing. 

The  offier  was  reduced  to  writing  and  sent  to 
the  desk. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  proposition. 

The  Secretary  read  as  follows : 

W«  offer  to  prove  that  Mr.  Cox  wm  employed  pro- 
fwsionally  by  the  President,  id  the  preeence  of  Oen- 
eral  Ihona*.  f  take  soob  less)  proocediogB  in  the 
ease  that  bad  been  oommoneed  against  General 
Thomas  a<  would  be  effectual  to  raise  judicially  the 

Snration  of  Mr.  Stanton's  legal  right  to  continue  to 
old  the  office  of  Secretaty  for  the  Department  of 
War  agoinat  the  authority  of  the  President,  and  also 
in  reference  to  obtaining  a  writ  of  quo  warranto  for 
•the  same  purpose:  and  we  shall  expect  to  follow  up 
tkie  proof  by  evidence  of  what  was  done  by  the  wit- 
ness In  pursuance  of  the  above  employment. 

Mr.  EDMUNDS.  Mr.  President,  I  should 
like  to  ask  an  oral  question,  if  there  be  no 
objection. 

The  CHIEF  JUSTICE.  If  there  be  no 
objection  the  Senator  from  Vermont  will  ask 
bis  question. 

Mr.  EDMUNDS.  I  wish  to  ask  at  what 
date  this  interview  is  alleged  to  have  taken 
placed 

Mr.  CURTIS.    The  22d  of  February. 

Mr.  Manager  BUTLER.  This  testimony  is 
Kable  to  two  objections,  if  not  more,  but  two 
sofficient,  Mr.  President  and  Senators.  The 
first  is  that  after  the  act  done,  and  after  the 
matter  was  in  coarse  of  impeachment,  was  in 
proceeding  before  the  House,  and  after  Mr. 
!*tanton  ImuI,  to  protect  himself,  made  an  affi- 
davit that  he  expected  to  be  turned  oat  of  his 
office  by  force,  the  President  sent,  as  is  pro- 
po:ted  to  be  proved,  for  Mr.  Cox,  the  witness, 
and  gave  him  certain  directions.  It  is  alleged 
that  those  directions  were  that  he  should  pre- 
pare a  quo  warranto.  I  had  supposed  that 
such  a  quo  warranto  was  to  be  tiled  by  the 
Attorney  General,  if  at  all,  but  that  that  pro- 
cess had  substantially  gone  out  of  use,  ana  an 
information  in  the  nature  of  a  writ  o(  quo  war- 
tanto  would  have  been  the  proper  proceedipg, 
and  that  information  must  be  exhibited  by  the 
Attorney  General. 

Now,  then,  let  us  see  just  here  how  the  case 
stands.  The  President  had  told  General  Sher- 
man that  the  reason  why  he  did  not  apply  to 
lawyers,  and  why  he  took  Army  officers  into 
this  trouble,  was  that  it  was  impossible  to  make 
up  a  case.  One  of  the  Senators  asked  him  to 
repeat  that  answer,  and  he  repeated  it.  The 
President  said  to  him,  "I  am  told  by  the  law- 
yers that  it  is  impossible  to  make  up  a  case." 
After  he  had  been  told  that,  and  alter  he  had 
been  convinced  of  that,  he  still  went  on  to 
make  the  removal,  and  he  undertakes  to  show  to 
you  here  that  he  made  the  removal  to  make  up 
a  case  which  he  himself  declared  was  impossi- 
ble to  be  made  up.  It  is  apparent  that  no  case 
would  by  possibility  have  got  into  court  except 
for  the  declarations  and  the  threats  of  this  offi- 
cer Thomas  to  turn  by  force  Stanton  out  of 
the  War  OflSce.  That  having  been  done,  he 
sends  for  a  very  proper  counsel,  as  I  have  no 
doubt  the  Senate  will  be  quite  convinced  be- 
(brewe  getthrough.  He  sends  for  a  very  proper 
counsel  for  Mr.  Thomas,  and  having  got  him 
there  fie  undertakes  then  to  make  up  a  case  for 
the  Senate,  before  which  he  was  to  be  brought 
by  impeachment  Now  they  say  they  expect 
to  prove  that' the  President  wanted  a  case  made 
op  to  go  to  the  courts,  and  that  in  pursuance 
of  that  Mr.  Cox  so  acted. 

Mr.  Cox  cannot  be  allowed  to  testify  to  that 
for  aqother  reason.  They  themselves  have  pdt 
in  the  record  (which  imports  absolute  verity  and 
cannot  be  contradicted  by  parol  or  other  evi- 
dence) that  General  Thomas  was  dismissed  upon 
the  motion  of  his  counsel.  Upon  the  motion  of 


his  connsel  the  case  was  dismissed.  Therefore 
we  object,  in  the  first  place,  that  this  declaration 
of  the  President  to  his  lawyer  after  the  fact  and 
after  be  was  in  process  of  being  impeached  for 
that  fact,  shall  not  be  put  in  evidence  in  view  of 
the  circumstances.  We  object,  then,  that  what 
was  done  in  court  shall  tiot  be  proved  except  by 
the  record,  which  I  believe  there  is  no  lawyer 
in  the  Senate,  and  no  layman  either,  will  ever 
believe  for  a  moment  can  be  allowed.  Then 
we  object  further  on  this  matter  that  this  whole 
proceeding  was  between  other  parties  in  the 
court.  There  is  no  evidence  from  the  record, 
so  far  as  it  has  been  put  in  here,  (and  the  whole 
record  is  put  in,)  that  the  President  went  into 
that  court  and  asked  to  have  that  case  carried 
on,  that  he  showed  his  hand,  or  that  he  made 
himself  apparent.  He  does  not  appear  u()on 
the  recora.  He  does  not  appear  as  employing 
counsel..  It  looks  as  though  it  was  the  case 
of  General  Thomas,  and  the  court  dealt  with 
it  as  the  case  of  General  Thomas. 

If  the  President  had  gone  and  asked  that 
the  case  might  be  decided  as  a  great  constitu- 
tional question,  non  cxmstat  but  that  the  court 
would  have  decided  it ;  but  they  did  not  do  so. 
All  that  appears  on  the  record  is  that  thrs  gen- 
tleman or  some  other  appeared  as  counsel  for 
General  Thomas;  and  tne  question  was  one 
whether  General  Thomas  should  be  held  under 
bonds  or  whether,  under  the  circumstances,  he 
was  likely  to  appear  and  answer  further  when 
the  grand  jary  sat,  it  being  then  found  that 
there  was  no  danger  from  bis  personal  action 
by  violence. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, I  will  first  notice  some  of  the  snnestions 
made  by  the  learned  and  honorable  Manager 
that  seem  to  us  not  to  have  any  particular  bear- 
ing upon  the  question  of  evidence  now  submit- 
ted to  you,  but  which  may  be  noticed. 

He  says  that  the  Attorney  General  alone  can 
institute  a  qw>  warranto.  The  Attorney  Gen- 
eral has  bylaw  no  official  function  in  any  court 
except  the  Supreme  Court  of  the  United  States, 
and  a  qua  warranlo  proceeding  would  need  to 
be  commenced  in  the  court  of  the  District.  A 

guo  warranto  proceeding,  as  has  heretofore 
een  contended  on  the  part  of  the  Managers, 
and  in  reeard  to  which  no  dispute  has  arisen, 
can  only  be  made,  it  is  supposed  by  them,  on 
the  part  of  the  Government,  and  not  on  tho 
part  of  the  officer  who  has  been  detruded  from 
office.  That  is  one  thing:  but  the  question 
whether  that  action  of  the  Government  can  be 
taken  in  any  court  only  by  the  Attorney  Gen- 
eral is  quite  a  different  matter,  and  it  might 
appear  that  if  this  adhesion  of  the  Attorney 
General,  or  his  approval  that  the  proceeding 
should  be  taken  by  the  professional  advisers 
employed  to  that  end,  was  iiecessary,we  should 
be  able  to  produce  that  proof. 

Now,  it  IS  said  that  after  the  President  told 
General  Sherman  that  it  was  impossible  to 
make  up  a  case  it  is  now  impossible  for  us  to 
show  that  he  did  attempt  to  make  up  a  case. 
This  is,  I  suppose,  a  new  application  of  the 
doctrine  of  estoppel.  It  is  impossible  for  us 
to  see  any  other  appropriateness  in  it.  But 
the  fact  is  simply  this :  that  when,  in  advance 
of  the  official  action  of  the  President  to  or 
towards  the  removal  of  Mr.  Stanton,  and  when 
General  Sherman  was  asked  to  receive  from 
the  Chief  Executive  the  authority  to  discharge 
the  duties  of  this  office  ad  interim,  and  when 
General  Sherman  was  revolving  in  his  own 
mind  his  duty  as  a  citizen  and  as  a  friend  and 
servant  of  the  Government  and  sought  to  in- 
quire why  this  matter  which  the  President 
desired  to  test  and  to  have  his  presence  in  the 
controversy  to  enable  him  to  test  it  could  not 
be  tested  by  the  lawyers  alone,  without  bring- 
ing in  a  deposit  of  the  ad  interim  authority  in 
any  officer,  the  President  replied  that  it  was 
impossible  to  make  up  a  case  except  by  such 
'executive  action  as  should  lay  the  basis  for 
judicial  interference  and  determination.  Then, 
in  advance,  the  President  did  not  anticipate 
the  necessity  of  being  driven  to  this  judicial 
controversy,  because,  in  the  alternative  of 
General  Sherman's  accepting  this  trust  thus 


reposed  in  him,  the  President  expected  the 
retirement  of  Mr.  Stanton,  and  thus  by  that 
acquiescence  no  need  would  arise  for  further 
controversy  in  court  or  elsewhere.  That  is  the 
condition  of  the  proof  as  it  now  stands  before 
the  Senate,  or  as  we  upon  it  shall  contend  that 
it  now  stands  in  the  judgment  of  the  Senate,  ia 
regard  to  what  occurred  between  the  President 
and  General  Sherman. 

We  have  already  seen  in  proof  that  General 
Thomas  received  from  the  President  on  the 
2l8t  of  February  this  designation  to  take  charge 
of  the  office  from  Mr.  Stanton  if  he  retired, 
and  his  report  to  the  President  in  the  first 
instance  of  what  was  regarded  as  an  equiva- 
lent to  an  acquiescence  by  Mr.  Stanton  in  this 
demand  of  the  office  and  its  surrender  to  the 
charge  of  General  Thomas.  It  has  then  been 
shown  in  evidence  that  General  Thomas  was 
arrested  on  the  morning  of  the  22d,  and  that 
before  he  went  into  court  he  communicated 
that  fact  to  the  President  and  received  the  Pre«- 
ident'sresponsctbat  that  was  as  tbey  wished  it 
should  be,  to  have  the  matter  in  court. 

Now,  we  propose  to  show  that  on  the  after- 
noon of  the  same  day,  the  matter  then  being 
in  court,  (and  which  the  President  had  said 
was  according  to  his  desire,  always  eupposioK 
that  there  was  not  a  retirement  which  rendered 
further  controversy  and  trouble  unnecessary  to 
the  parties  and  the  country,)  the  President  did 
take  it  up  as  bis  controversy  between  the  Con- 
stitution and  the  law,  to  be  determined  by  the 
highest  judicial  tribunal  of  the  country  by  the 
most  rapid  method  that  the  law  and  competent 
advisers  as  to  the  law  should  permiL  And  we 
are  met  by  the  novelty  of  objection  that  when 
die  matter  to  be  proved  is  not  the  state  of  the 
record  between  the  United  States  and  General 
Thomas  in  that  criminal  complaint,  but  the 
stale  of  facts  as  regards  the  action  and  pur- 
pose of  the  President  of  the  United  States  ia 
attempting  to  produce  before  the  tribunals  of 
the  country  for  solemn  judicial  determination 
the  matter  in  controversy,  as  the  record  of  the 
criminal  charge  made  and  dismissed  does  not 
contain  the  name  and  action  of  the  President 
of  the  United  States,  in  this  behalf  we  cannot 
show  what  did  occur  and  what  was  the  action* 
of  the  President. 

The  learued  Manager  says  it  does  not  ap- 
pear by  the  record  that  the  President  made 
this  his  controversy  and  attempted  these  ob- 
jects and  pursued  this  purpose.  Certainly  it 
does  not;  and  if  any  lawyer  can  see  how  and 
why  and  in  what  possible  method  of  applica- 
tion in  the  record  of  a  prosecution  of  General 
Thomas  by  the  United  States  for  an  infraction 
criminally  of  the  civil  tenure-of-office  bill  the 
action  of  the  President  should  appear  we 
might,  perhaps,  be  precluded  by  some  of  these 
suggestions  and  arguments ;  but  still  the  mat- 
ter would  be  wholly  aside  from  the  real  point 
of  inquiry  here. 

Now,  Mr.  Chief  Jastice  and  Senators,  we 
are  not  to  be  judged  by  the  measure  of  the 
proof  that  we  are  able  to  offer  through  this 
witness,  as  regards  the  effect  and  value  of  the 
entire  evidence  bearing  upon  this  point  as  it 
shall  be  drawn  from  this  witness  and  from 
other  witnesses  and  from  other  forms  of  testi- 
mony. We  stand  here  definitely,  and  so  as  not 
to  be  misunderstood  on  this  proposition,  that 
when  the  alternative,  not  expected  by  the 
President,  of  the  resistance  of  Mr.  Stanton  to 
this  form  of  resignation  or  retirement  de- 
manded or  removal  claimed,  whatever  you 
choose  to  call  it,  was  presented,  so  that  he  was 
obliged  to  find  resources  in  the  law,  which  be 
had  contemplated  as  a  thing  greatly  to  b«  de- 
sired but  impossible^  without  the  antecedent 
proceedings  upon  which  a  proper  footing  coald 
be  gained  in  the  courts,  he  then  did,  with  such 
promptness  and  such  decision  and  such  clear 
and  unequivocal  purpose  as  will  be  indicated 
in  the  evidence,  assume  immediately  that  ser- 
vice and  that  duty  ;  and  it  will  appear  that  the 
opportunity  thus  presented  to  him  for  a  more 
rapid  determination  than  a  ^ttoioarranfo  or  an 
information  in  the  nature  of  a  quo  warranto 
would  permit  being  seized,  it  was  prevented  by 
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the  action  of  Ur<  Stanton,  tke  pro8«entor,and 
of  tke  court  opoa  th«  moTements  of  Um  proM- 
eatioB  to  get  th«  esse  out  of  oonrt  as  friro- 
loiu  and  nnimportnDt  in  its  proceeding  Bg&iuBt 
Qenenl  Thomas,  and  becoming  formidable  and 
oSessive  when  it  gave  an  opportanity  for  the 
President  of  the  United  States  by  habeas  corpui 
to  get  a  prompt  decision  of  the  Sapreme  Coart 
of  the  United  States ;  and  then  to  show  that, 
this  opportanitT  being  thus  evaded,  the  Presi- 
dent proceeded  as  he  might  with  instractiotts 
that  M«  only  other  recourse  of  judicial  determ- 
ioation  by  an  information  in  the  nature  of 
9H»  voarrainto  was  resorted  to. 

Mr.  Manager  BUTLBH-  Mr.  President,  I 
am  Tery  glad  for  an  opportunity  afforded  me 
by  the  remarks  of  the  learned  counsel  for  the 
President  to  deal  a  moment  with  the  doctrine 
of  es  toppel.  I  premise  that  an  argument  has 
been  founded  to  the  prejudice  of  my  cause  by 
a  use  of  remarVs  which  I  made,  to  which  I  want 
to  call  the  attention  of  the  Senate,  as  bearing 
upon  what  is  the  doctrine  of  estoppel  which  is 
put  forward  here  now  by  the  counsel  who  has 
jastsatdown.  I  will  not  be  long.  Iprayyou, 
Benators,  to  remember  that  I  have  never  re- 
ferred to  this  argument,  althongh  it  has  been  a 
sort  of  vade  meeum  with  the  counsel  of  the 
defense  ever  since  it  was  delivered.  When  I 
was  discussing  the  obloquy  thrown  upon  Mr, 
Stanton  about  his  deserting  his  office  I  said 
ftese  words: 

"To  dMcrt  it  now,  therefore,  would  bo  to  imitate 
the  treachery  of  big  accidental  Cbief.  Butwhaterer 
mar  be  tbeaooatruotioa  of  the '  teoare-of-civU-offioe 
act'  by  othen,oraar«inknla  otben,  Andrew  Johason, 
the  respoodeot.  !a  concluded  upon  it. 

"  He  permitted  Mr.  Stanton  to  exerdae  the  datles 
•f  bia  olice  ia  spits  of  it.  if  tbat  elloe  ware  alfeotad 
by  it.  Heanapended  bim  anderits  proviaion;  be  re- 
ported that  anspensioD  to  the  Senate  with  bia  reasona 
therefor  in  aceordanee  with  ita  proviaicna:  and  the 
Senate,  aeting  ander  it.  declined  to  eoneur  with  bira. 
whereby  Mr.  Stanton  waa  reingtated.  In  the  well- 
known  laogoase  of  the  law,  is  not  the  reapondent 
estopped  by  bia  aolemn  official  acts  from  denying  the 
legality  and eonstitotional propriety  •fMr.Stanton'a 
poaitiont" 

That  is  all  I  said.  I  never  said,  nor  intended 
to  say,  nor  do  the  words  honestly  bear  oat 
aay  man  in  assuming  that  I  said  that  the  Pres- 
ident was  estopped  from  trying  his  case  before 
the  Senate  of  the  United  States  and  showing 
the  nnconstkntionality  of  the  law,  as  was  ar- 
gued in  the  opening  and  as  has  been  more 
than  once  referred  to  unce.  I  said  that,  as 
between  him  and  Mr.  Stanton,  Mr.  Stanton's 
position  was  such  that  he  was  estopped  from 
denying  the  legal  propriety  of  that  position  or 
the  constitutional  propriety  of  it ;  and  there- 
upon it  was  argued  that  I  claimed  on  behalf  of 
the  Managers  of  the  House  of  Representatives 
that  the  President  was  estopped  from  trying 
his  case  or  denying  the  oonstitutionality  of  the 
law  here ;  and  we  have  had  a  learned  argu- 
ment, starting  from  Coke  and  brought  down- 
ward, to  show  that  the  doctrine  ot  estoppel 
did  not  appl;|r  to  the  law.  Who  ever  thought 
it  did?  I  think  there  is  only  one  point  where 
the  doetrine  of  estoppel  should  .apply,  Sen- 
ators, in  this  case,  and  that  is  that  counsel 
should  be  estopped  from  miflrepresestiDg  the 
argument  of  their  opponents  and  then  making 
an  argoment  to  the  prejudice  of  them.  That 
is  an  application  of  the  doetrine  of  estoppel 
that  I  want  carried  out  through  this  trial. 

I  have  not  said  that  the  President  was 
estopped  from  showing  that  he  attempted  to 
put  this  man  forward  as  his  coansel  by  ms  dec- 
laratiofi  to  General  Thomas.  I  have  only  said 
tbat  the  &ot  Uiat  he  spoke  to  Sherman  and 
said  to  him,  "  It  is  impossible  to  make  up  a 
case,"  shows  that  he  saoaid  aot  be  allowed, 
after  the  fact,  to  atteant,  if  possible,  to  get 
up  a  defense  by  calKng  this  counsel  in. 

It  is  asked  what  lawyer  could  snppoge  that 
it  would  appear  of  record  that  the  President 
of  the  United  States  was  engaged  in  this  con- 
troversy? Fair  dealing,  honesty  of  purpose, 
nprightnees  of  action,  mnkness  of  oflicial  po- 
aition,  would  have  made  it  apparent.  Ihe 
Preai^eot  <^  the  United  Slates,  if  he  employed 
coansel  for  Mr.  Thomas  in  this  case,  should 
hare  sent  his  counsel  into  eourt,  and  they 


shoald  ha^e  Aera  said,  "  Mr.  Chief  Justice, 
we  are  here  appearing  at  the  instance  of  the 
President  of  the  United  States  for  the  purpose 
of  trying  a  great  constitnUonal  question  which 
he  has  endeavored  to  raise  herCj  and  for  diat 
purpose  we  want  to  get  a  decision  of  the  Su- 
preme Court  of  the  United  States."  If  then 
the  chief  justice  of  thia  District  had  refiised  to 
hear  that  case,  there  Bsi^ht  be  some  ground 
for  the  harsh  word  "  evasion ' '  which  the  coun- 
sel has  amilied  to  him,  for  he  says  the  question 
was  evaaed.  B^  whom  ?  It  mast  have  been 
by  the  chief  justice  of  this  District,  for  he  alone 
made  the  decision.  He  says  that  Mr.  Stanton 
had  this  case  so  conducted  as  to  evade  this 
decision.  The  record  of  the  court  shows  that 
thia  man  Thomas  was  discharged  on  the  mo- 
tion of  his  coansel.  If  they  had  not  moved 
that  he  be  discharged  I  venture  to  say  he 
would  not  have  been  discharged;  certainly 
there  is  no  evidence  that  he  would  have  been, 
and  it  is  not  to  be  supposed  that  he  would  have 
been.  _  Now  they  have  put  in  the  fact  that  he 
was  discharged  at  the  motion  of  his  own  coun- 
sel, and  they  come  back  to  us  and  tell  us — 
what?  That  they  want  to  show  through  Mr. 
Cox  that  the  chief  justice  evaded  this  point, 
for  nobody  else  made  that  decision.  If  you 
allow  Mr.  Cox  to  come  in  and  say  what  the 
President  told  him,  if  you  can  put  in  his  dec- 
larations made  to  Mr.  Cox,  then  I  suppose  we 
shall  next  have  his  declarations  maae  to  Mr. 
Merrick  and  Mr.  Aiken,  and  all  that  class  of 
counsel  whom  the  President  brings  about  him ; 
and  having  got  them  in,  we  shall  have  to  bring 
before  you  the  chief  justice  to  give  his  account 
of  the  matter,  and  we  shall  have  to  get  up  a 
side-bar  issue  here  to  try  whether  the  proceed- 
ings in  the  supreme  court  of  this  District  were 
regular  or  otherwise.  It  is — I  will  not  say  de- 
signedly— but  artistically  contrived  for  the  pur- 
pose of  leading  us  away  from  the  issue.  We 
are  to  go  to  some  other  issue  and  some  other 
point,  and  I  never  have  heard  in  any  coart 
such  a  proposition. 

A  single  word,  now,  abont  this  matter  of  quo 
warranto.  A  reasonable  decree  of  frankness 
on  this  question,  I  think,  as  it  is  a  very  plain 
one  to  lawyers,  would  not  harm  anybody,  I 
undertake  to  sa^  that  every  lawyer  knows  that 
an  information  in  the  nature  of  a  ^tio  vfarranio 
eaanot  be  prosecuted,  except  in  the  name  of  the 
Attorney  General,  for  any  public  office ;  and  if 
any  ease  can  be  found  and  shown  in  this  coun- 
try where  it  has  been  prosecuted  differently  I 
will  beg  my  friend's  pardon,  and  that  is  a  thing 
I  should  not  like  to  do  upoa  this  question. 

Do  they  say  that  this  quo  warranto,  whether 
by  Cox  or  by  Stanbery,  has  ever  been  presented 
to  any  court  ?  No ;  not  at  all.  Has  anybody 
ever  heard  of  that  writ  oiquo  xoarranto  nntilit 
becomes  a  necessity  for  this  defense?  Ay, 
and  until  I  put  it  into  that  opening  speech, 
which  has  taught  my  friends  so  much,  if  I  may 
take  their  continual  reference  to  it?  Up  to 
that  time  had  we  ever  heard  of  a  quo  noarranto 
from  any  source  ?  Has  it  ever  been  said  here 
until  since  that  time  7  Never,  never.  I  will 
not  object  to  any  writ  of  qito  warranto,  at  in- 
formation in  the  nature  of  a  quo  warranto,  filed 
in  any  court  from  a  justice  of  the  peace  up  to 
the  Supreme  Court  of  the  United  States,  ifthey 
will  show  it  was  filed  before  the  21st  day  of 
February,  or  prepared,  or  that  it  has  been  filed 
since,  until  this  man  was  impeached.  But  I 
want  that  to  come  from  the  record  and  not  from 
the  memory  of  Mr.  Cox. 

You  may  say,  Senators,  that  I  am  taking 
too  much  time  upon  this  matter ;  but  it  is  really 
aiding  jron,  because  if  yon  open  this  sort  of 
declaration  from  the  President  he  can  keep 
the  trial  going  from  now  until  next  July,  ay, 
and  from  next  July  nntil  the  following  March, 
precisely  as  his  defenders  in  the  House  of  Rep- 
resentatives threatened  they  would  if  we  car- 
ried on  this  impeachment.  "  Forewarned, 
forearmed,"  Senators.  His  defenders  in  the 
House  of  Representatives  when  we  were  argu- 
ing this  matter — it  has  gone  into  history — said, 
"You  may  impeach  him,  but  if  yon  do  we  will 
make  you  take  all  the  forms,  and  his  offiuial 


life  will  be  ended  before  yon  can  get  throngh 
the  forms  of  impeachment ;  we  wili  protract 
it  till  next  March."  That  was  the  threat,  and 
then,  in  pnrsoanceof  that  threat,  although  your 
snmraons  required  him  to  file  his  answer  on 
the  day  of  appearance,  as  every  other  summons 
did,  he  came  into  this  Senate  and  asked  for 
forty  days.  He  got  ten.  He  then  first  asketf 
for  delay,  so  that  forty-three  days  have  been 
expendeid  since  he  ought  to  have  died  his  an- 
swer by  the  order,  and  thirty-three  since  he 
actually  filed  it,  and  of  those  bnt  six  on  the 
part  of  the  Managers  have  been  expended  in 
the  trial,  and  but  a  part  of  six  have  been  ex- 
pended on  the  trial  by  the  counsel  for  the 
defense ;  and  the  rest,  twenty-odd  working 
da^Sj  with  the  whole  country  pausing  while 
this  IS  going  on,  withmnrders  going  otrthroagih 
the  soathera  country  in  every  State  nnrebnked, 
twenty  odd  days  have  been  used  up  in  lenity 
to  him  and  his  oounsel,  and  now  we  are  asked 
to  go  into  entirely  a  side-bar  issue.  It  is  neither 
relevant,  in  my  jad^ment,  nor  competeotunder 
any  legal  rule,  and  if  it  were  here  it  could  have 
no  eflbct 
Mr.  FERRY.     Mr.  President,  I  desire  to 

rut  a  qaestion  to  thecounsel  for  the  President, 
send  it  to  the  Chair. 

The  CHIEF  JUSTICE.    The  Secretary  wilt 
read  the  question  proposed  by  the  Senator  feom 
Connecticut. 
The  Secretary  read  it,  as  follows : 

Do  the  eounael  for  the  President  propose  to  eon  bra- 
diet  or  vary  the  atatement  of  the  docket  eatriee  pro- 
dnoed  by  them  to  the  effect  that  Oeaeral  Ibomas 
waa  digcharced  by  Chief  Joatice  Cartteroa  the  mo- 
tion of  the  defeadant's  coansel  T 

Mr.  CURTIS.  Mr.  Chief  Justice,  I  will  re- 
spond to  the  question  of  the  Senator  that  the 
counsel  do  not  expect  or  desire  to  contradict 
anything  which  appears  on  the  docket  entries. 
The  evidence  which  we  offer  of  the  employ- 
ment by  the  President  of  this  professional 
gentleman  for  the  purposes  indicated  is  en- 
tirelv  consistent  with  everything  that  appears 
on  the  docket.  This  is  evidence,  not  of  dec- 
larations, as  the  Senators .  must  perceive  but 
of  acts,  because  it  is  well  settled,  as  all  law 
yers  know,  that  there  may  be  verbal  acts  as 
well  as  other  bodily  acts,  and  a  verbal  act  is 
as  much  capable  of  proof  as  a  physical  act  of 
a  different  quality  or  character.  Now,  an  em- 
ployment for  a  particular  purpose  of  an  agent, 
whether  professional  or  otherwise,  is  an  act, 
and  may  always  be  proved  valeat  quantum  by 
the  only  evidence  of  which  it  is  susceptible, 
namely,  what  was  said  by  the  party  in  order  to 
create  that  employment,  and  that  is  what  we 
desire  to  prove  on  this  occasion. 

The  dismissal  of  General  Thomas,  which  has 
been  referred  to,  and  which  appears  on  the 
docket,  was  entirely  snbseqnent  to  all  tliese 
proceedings,  and  we  shall  show  that  that  motion 
was  made  and  that  dismissal  took  place  after 
it  had  become  certain  in  the  mind  of  Mr.  Cox 
and  his  associate  counsel  that  it  was  of  no  use 
fiirther  to  follow  or  endeavor  to  follow  these 
proceedings. 

As  to  the  argument,  or  rather  the  remarks, 
which  have  been  addressed  by  the  honorable 
Manager  to  the  Senate,  I  have  nothing  to  say. 
It  does  not  seem  to  me,  however  pertinent 
they  may  be,  that  they  require  any  reply. 

Mr.  Manager  WILSON.  Mr.  President,  t 
beg  the  indulgence  of  the  Senate  for  a  moment, 
and  I  must  ask  the  members  of  this  body  to 
pass  upon  what  we  regard  to  be  the  real  ques- 
tion involved  in  the  objection  which  has  been 
interposed  to  the  testimony  now  offered  by 
the  counsel  from  the  respondent 

On  the  21st  day  of  February,  1868,  the  Presi- 
dent of  the  United  States  issued  an  order  re- 
moving Edwin  M.  Stanton  from  the  offico  of 
the  Secretary  for  the  Department  of  War.  On 
that  same  day  he  issued  a  letter  of  authority  to 
Lorenzo  Thomas  directing  him  to  take  charge 
of  the  Department  of  War  and  to  discharge  the 
duties  of  the  office  of  Secretary  of  War  ad  t'n- 
Urltn.  The  articles,  based  upon  a  violation 
of  the  tenure-of-office  act,  are  founded  upon 
these  two  ante  of  the  President  on  the  21st  day 
of  February,     'i'he  counsel  for  the  respoudeiit 
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'  propose  to  break  the  foro«  of  thoae  acts 
and  that  Tiolation  of  the  law  by  showing  that 
on  the  22d  dajr  of  February,  after  Uie  fact,  Uie 
President  employed  an  attorney  to  raise  in  the 
coorta  the  qoestion  of  Ike  conttitationalily  of 
the  teaure-of-office  act. 

Now,  I  sabmit  to  this  honorable  body  that  no 
•ct|  no  deelarstioa  of  tbe  President  made  after 
the  fact  oan  be  introdoeed  for  the  purpose  of 
ezplainhig  the  intent  with  which  he  acted.  And 
npon  this  qaeation  of  intent  let  me  direct  your 
minds  to  this  consideration :  the  issuing  of  the 
orders  referred  to  eongtitate  the  body  of  the 
crime  with  which  the  President  stands  charged. 
Did  he  pnrposely  and  willfully  issue  an  order 
to  remove  the  Secretary  of  War  7  Did  he  pnr- 
posely and  willfaUy  issue  an  order  appointing 
Lorenzo-Thomas  Secretary  of  War  aa  inttrim  ? 
If  he  did  thus  issnetthe  orders  the  law  raises 
the  presamption  of  guilty  intent,  and  no  (U!t 
done  by  the  President  after  these  orders  were 
issued  can  be  introduced  for  the  purpose  of 
rebutting  that  intent.  The  orders  themselves 
were  in  violation  of  the  terms  of  the  teuure- 
of-office  act.  Being  in  violation  of  that  act, 
the^  constitute  an  offense  under  and  by  virtue 
of  Its  provisions,  and  the  offense  thus  being 
established  mnst  stand  upon  the  intent  which 
controlled  the  action  of  the  President  at  the 
time  that  he  issoed  the  orders.  If,  after  this 
subject  was  introduced  into  the  House  of  Rep- 
resentatives, the  President  became  alarmed  at 
the  state  of  affairs,  and  concluded  that  it  was 
best  to  attempt  by  some  means  to  secure  a 
decision  of  the  court  upon  the  question  of  the 
constitutionality  or  unconstitutionality  of  the 
tennre-of-office  act,  it  cannot  avail  him  in  this 
case.  We  are  inquiring  as  to  the  intent  which 
eontroUed  and  directed  the  action  of  tbe  Presi- 
dent at  the  time  the  act  was  done ;  and  if  we 
succeed  in  establishing  that  intent,  either  by 
proof  or  by  presumption  of  law,  no  subsequent 
act  can  interfere  with  it  or  remove  from  him 
the  responsibility  which  the  law  places  upon 
him  because  of  the  act  done. 

Mr.EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, we  have  here  the  oft-repeated  argument 
that  the  crime  against  the  act  of  Congress  was 
complete  b^  the  papers  drawn  and  delivered 
by  the  President;  that  the  law  presumes  that 
those  papers  were  made  with  the  intent  that 
appears  on  their  face,  which,  it  is  alleged,  is  a 
Tiolation  of  that  act;  and  as  that  would  be 
enough  in  an  indictment  a«aiost  the  President 
of  the  United  States  to  affect  him  with  a  pun- 
ishment, in  the  discretion  bf  the  jud^e,  of  six 
cents  fine,  so  by  peremptory  necessity  it  be- 
comes in  this  court  a  complete  and  perfect 
crime  under  the  ConsUtatioa,  which  mnst  re- 

aoire  his  removal  irom  office,  and  that  any- 
liog  beyond  the  intent  that  the  papers  should 
accomplish  what  the^  tend  to  aecomplish  is  not 
Uie  subject  of  inc^uiry  here.  Well,  it  is  the 
sutrject  of  imputation  in  the  articles;  it  is  the 
subject  of  the  imputation  in  the  arguments;  it 
is  the  subject,  and  the  only  subject,  that  gives 
gravity  to  this  trial,  that  Uiere  was  a  purpose 
of  injuiy  to  the  public  interest  and  to  tbe  pub- 
lic safety  in  this  proceeding. 

Now,  we  seek  to  put  this  prosecution  in  its 
proper  place  on  this  point,  and  to  show  that 
our  inteut  was  no  violence,  no  interruption  of 
the  public  service,  no  seiznre  of  the  military 
appropriations,  nothing  but  the  purpose  by 
this  movement  either  to  procure  Mr.  Stanton's 
reUrement,  as  was  desired,  or  to  have  the 
necessary  footing  for  judicial  proceedings.  If 
this  evidence  is  excluded,  then,  when  you  come 
to  the  summing  up  of  this  cause,  you  must 
take  the  crime  of  the  dimensions  and  of  the 
completeness  that  is  here  avowed,  and  I  shall 
be  entitled  before  this  court  and  before  this 
coahtty  te  treat  this  accusation  as  if  the  article 
had  read  that  he  issued  that  order  for  Mr. 
Stanton's  retirement,  and  that  direction  to 
General  Thomas  to  take  charae  ad  inUrim, 
with  the  intent  and  pu^ose  of  raising  a  case 
for  the  decision  of  the  Supreme  Court  of  the 
Unitud  States  between  the  Constitution  and 
the  act  of  Congress ;  and  if  such  an  article  had 
been  produced  by  the  House  of  Representatives 


and  submitted  to  the  Senate  it  would  k«T» 
been  a  laughing  stock  of  the  whole  country. 

The  gentlemen  shall  not  make  their  argu- 
ments and  escape  from  them  at  the  same 
breath.  I  offer  this  evidence  to  prove  that  the 
whole  purpose  and  intent  of  the  President  of 
the  United  States  in  his  action  in  reference  to 
tbe  occupancy  of  the  office  of  Secretary  of 
Wax  had  this  extent  and  no  more :  to  obtain  a 
peacei^le  delivery  of  that  trust  from  one  hold- 
ing it  at  pleasure- to  the  Chief  Executive,  or,  in 
the  absence  of  that  peaceable  retirement,  to 
have  a  case  for  the  decision  of  the  Supreme 
Court  of  the  United  States;  and  if  the  evidence 
is  excluded  you  mnst  treat  every  one  of  these 
articles  as  if  the  intent  were  limited  to  an  open 
averment  in  tbe  articles  themselves  that  the 
intent  of  Uie  President  was  such  as  \  propose 
to  prove  it. 

Mr.  Manager  BUTLER.  I  desire,  Mr.  Chief 
Justice,  simply  to  read  an  antbority  to  settle 
the  question  as  to  a  quo  warranto.  I  read 
from  6  Wheaton's  Reports,  page  291,  the  ease 
of  Wallace t>«.  Anderson: 

"Error  to  the  Circuit  Conrt  of  Ohio. 

"This  was  an  iDt'ormatton  for  a  qna  wamtiKo, 
brouht  to  try  tlie  title  of  the  defeDdant  to  ttie  office 
of  pnnoipal  surveyor  of  the  Virsinia  military  bounty 
lands  north  of  the  river  Ohio,  and  between  the  rivers 
Seloto  and  Little  Miami.  The  defendant  had  been 
appointed  to  the  offioe  by  the  State  of  Virginia,  and 
continned  to  exercise  its  datiei  until  the  year  1818, 
during  all  which  time  hig  official  acts  wore  recog- 
nized by  tbe  United  States,  lo  that  year  be  was  re- 
moved by  theQovemor  and  ooancil  of  Virginia,  and 
tbe  plaintiff  appointed  in  his  place.  The  writ  was 
brought,  by  consent  of  parties,  to  try  the  title  to  the 
office.  WMving  M  questions  of  form  and  of  jnrisdie- 
Uon."       ••«••«••• 

"Mr.  Chief  Jnatice  Marshall  delivered  tbe  opin- 
ion of  the  court,  that  a  writ  of  ^pio  voarranto  could 
not  be  maintained  except  at  the  in8taiice''of  the  Gov- 
ernment; and  as  this  writ  was  issued  by  a  private 
iadividnal,  without  the  authority  of  the  Gtovern- 
ment,  it  could  not  be  sustained,  whatever  might  be 
the  right  of  the  prosecutor  or  of  the  person  claiming 
to  exercise  the  office  in  qaestion.  The  ioformation 
must  therefore  be  dismissed. 

"  Judgment  reversed." 

Mr.  CURTIS.  I  wish  to  remark,  Mr.  Chief 
Justice,  in  reference  to  that  authority,  that  it 
is  undoubtedly  the  law  in  this  District  and^  so 
far  as  I  know,  in  all  the  States,  and  certainly 
is  the  law  in  England,  that  there  can  be  no  writ 
of  quo  warranto,  or  information  in  the  nature 
of  such  a  writ,  exc^t  in  behalf  of  the  pnblic. 
But  what  officer  is  to  represent  the  public,  in 
whose  name  tbe  information  is  to  be  filed,  of 
course  depends  upon  the  particular  statutes 
applicable  to  the  case.  These  statutes,  as 
lawyers  know,  differ  in  the  different  States. 
Under  the  laws  of  the  United  Statesall  proceed- 
ing in  behalf  of  tbe  United  States,  in  the  cir- 
cuit and  district  courts,  are  taken  by  the  district 
attorneys  in  their  own  names ;  all  proceedings 
in  behalf  of  the  United  States  in  the  Supreme 
Court  are  taken  by  the  Attorney  General  in 
his  name.  In  all  cases  of  these  pnblic  pro- 
ceedings they  are  in  the  name  and  in  behalf 
of  the  United  States.  What  particular  offioer 
shall  represent  the  United  States  depends  on 
the  court  where  the  proceeding  is  haa.  Now, 
in  reference  to  Mr.  Cox,  we  expect  to  show 
an  application  by  Mr.  Cox  to  the  district 
attorney  to  obtain  his  signature  to  the  proper 
information  and  the  obtainingof  that  signature. 

Tbe  CHIEF  JUSTICE.  Senators,  the  coun- 
sel for  the  President  offer  to  prove  that  the 
witness,  Mr.  Cox,  was  employed  profession- 
ally by  the  President  in  the  presence  of  Gen- 
eral Thomas  to  take  such  legal  proceedings  in 
the  case  that  bad  been  commenced  against 
General  Thomas  as  would  be  effectual  to  raise 
judicially  the  question  of  Mr.  Stanton's  legal 
right  to  continue  to  hold  the  office  of  Secre- 
tary for  the  Department  of  War  against  the 
authority  of  the  President,  and  also  in  refer- 
ence to  obtaining  a  writ  of  quo  warranto  for 
the  same  purpose,  and  they  state  that  they  ex- 
pect to  follow  up  this  proof  by  evidence  of 
what  was  done  by  the  witness  in  pursuance  of 
the  above  employment.  Tlie  first  article  of 
impeaohment,  which  may,  perhaps,  for  this 
purpose,  be  taken  as  a  sample  of  the  rest  re- 
lating to  the  same  subject,  after  charging  that 
"Andrew  Johnson,  President  of  the  United 


States,"  in  violation  of  the  OonstittttiMi  and 
laws,  issued  the  order  which  haa  been  so 
frequently  read  for  the  removal  of  Mr.  Staatoo, 
proceeds : 

"Which  order  was  nnlawfiiUy  issMd  with  tateat 
then  and  there  to  violate  tbe  sot  entitled '  An  ael 
regulating  the  tenure  of  certain  civil  offices,' "  Ju, 

The  article  charges,  first,  that  the  act  was 
done  unlawfuUjT,  and  then  it  cbaiiges  that  it 
was  done  with  intent  to  aocomplisS  a  certain 
result.  That  intent  the  President  denies,  and 
it  is  to  establish  that  denial  hj  proof  that  the 
Chief  Justice  understands  this  evidenoe  now 
to  be  offered.  It  is  evidenoe  of  an  attempt  le 
employ  counsel  by  the  President  in  tbe  {pres- 
ence of  General  Thomas.  It  is  the  evidence 
BO  far  of  a  fact;  and  it  majr  be  evidence  also 
of  declarations  connected  with  that  fact.  This 
fact  and  these  declarations,  which  the  Chief 
Justice  understands  to  be  in  the  nature  of  Ctcta, 
be  thinks  are  admissible  in  evidence.  The 
Senate  has  already,  upon  a  former  occasion,  de- 
cided by  a  solemn  vote  that  evidence  of  thedecla- 
rations  by  tbe  President  to  General  Thomas 
and  bv  General  Thomas  to  tbe  President, 
after  this  order  was  sent  to  Mr.  Staoton,  weis 
admissible  in  evidence.  It  has  also  admitted 
evidence  of  the  same  effect,  on  the  22d,  of- 
fered by  the  honorable  Managers.  It  seems 
to  me  that  the  evidence  now  offered  comes 
within  the  princijile  of  those  decisions ;  and, 
as  the  Chief  Justice  has  already  had  occasioo 
to  say,  he  thinks  that  the  principle  of  those 
decisions  is  right,  and  that  they  are  decisioni 
which  are  proper  to  be  made  by  the  Senate  sitting 
in  its  high  capacity  as  a  court  of  impeachment, 
and  composed,  as  it  is,  of  lawyers  and  gentle- 
men thoroughly  acquainted  with  the  business 
transactions  of  life  and  entirely  competent  to 
judge  of  the  weight  of  any  evidence  which 
may  be  submitted.  He  therefore  holds  the 
evidence  to  be  admissible,  but  will  submit  the 
question  to  the  Senate,  if  desired. 

Mr.  DRAKE.  I  ask  a  vote  upon  tbe  que** 
tion,  sir,  by  yeas  and  nays. 

The  yeas  and  nays  were  order«d$  and  b^ng 
taken,  resulted — yeas  29,  nays  21 ;  as  follows : 

YEAS— Mawrs.  Aathoay.  Bayard.  Budtatow.  On' 
bett,  Davis,  Dixon,  Doolittle,  FeaeeDdeB.  Vowler,  A*- 
linghuysrn,  Grimes.  Hendricks,  Howe,  Johnson,  Me- 
Creery,  Morrill  of  Maine,  Morton,  Norton.  Pattenoa 
of  New  Uampshire,  Patterson  of  Teanssnee,  Bees, 
SauUbory,  Bhwman,  Sprasaik  Soainer,  Txambnll, 
Van  Winkle,  Viokors.  and  Wtlley— 29. 

N  AYB— Messn.  Cameron,  Cattell,  Chandler,  Coak- 
ling,  Oragin,  Drake,  Bdmnnds,  Fary,  Harlan,  How- 
ard, Moican,  Morrill  of  Vemonti^Iiye.  Pometey, 
Ramsey,  Stewart,  Thayer,  Tipton,  Williams,  WiisoB, 
and  Yates— 21. 

NOT  VOTING— Henrs.  Cole,  Conneas.  HeBdarsoa, 
and  Wade — i. 

So  the  Senate  decided  the  evidenoe  offered  by 
the  counsel  for  the  President  to  be  admiasiUe. 

Mr.  CURTIS,  (to  tbe  witness.)  Will  you 
now  answer  what  occurred  between  the  PMsi- 
dent,  General  Thomas,  and  yourself  «n  that 
occasion? 

Aiuwer.  In  referring  to  the  i^pointment  of 
General  Thoous  as  Secretary  ot  War  ad  in- 
terim the  President  sUted  that  Mr.  Stanton 
hod  refused  to  snrrender  poaeeasion  of  the 
Department  to  Oenefal  Thomas,  and  that  he 
desired  the  neoessuy  legal  proceedings  to  be  ia- 
stitnted  withoutdelay to  test CteneruTiMNnas's 
right  to  the  ofiSoe  and  to  put  hiokiB  possession. 
I  inquired  if  the  Attorney  Gener^  was  to  act  in 
the  matter,  and  whether  I  should  oonsolt  with 
him.  He  stated  that  the  Attorney  General  had 
been  very  much  occupied  in  the  Supreme  Court 
and  had  not  had  time  to  look  into  the  authori- 
ties, but  that  he  would  be  glad  if  I  would  con- 
fer with  him.  I  promised  to  do  so,  aad  stated 
that  I  would  examiae  the  ••l:geet  imm«diat«ly, 
and  soon  after  took  leave. 

Qiuition.  When  you  left  did  yoa  leave  the 
President  and  General  Themas  there? 

Atuwer.  I  did. 

QueaiioTi.  About  what  time  in  the  day  was 
it  that  yoa  left? 

Antwer.  I  do  not  snppose  I  was  there  more 
than  twenty  aaiautes.  I  left  home  about  five 
o'clock,  I  tUnk,  in  a  carriage.  I  wms  admitted 
immediately. 

^Kssttoit.  State  now  anything  whidi  yoa  did 
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8«beeqpantly  ia  cou«qnene«  of  thia  employ- 
ment? 

Mr.  lUnaeer  BUTLEB.  Does  tke  pteskKae 
officer  rate  that  anything  that  Mr.  Cox  did 
afterward  teDd«  to  show  the  President's  in- 
tent? ■ 

The  CHIEF'  JUSTICE.  The  Chief  Justice 
oonii4«rs  it  withia  the  principle  of  the  ruling 
of  the  Senate. 

TheWiTHESs.  After  reflecting  upon  the  nib- 
jeet,  sappoaing  that  the  President's  desire  was 
to  hare  the  qaastioiM  in  controversy 

Mr.  Muager  BUTLEB.  I  take  it  the  wit- 
ness's suppositions  are  not  to  go  in,  are  they, 
Mr.PrewTent? 

The  CHIEF  JUSTICE,  (to  the  witness.) 
State  what  was  done? 

Mr.  CUBTIS.  In  Tiew  of  which  he  was 
aetiag. 

Mr.  Manager  BUTLER.  I  never  heard  of 
aav  man's  snpposition  being  put  in  before. 

The  Witness.  I  came  to  ^e  conclusion 
that 

Mr.  Manager  BUTLEB.  Now,  your  "  con- 
clusions I "  The  witness  is  asked  what  did  he 
do,  not  what  his  conclusions  were. 

Mr.  CURTIS.  That  is  an  act  for  a  lawyer, 
a  pretty  important  act  for  a  lawyer,  to  come  to 
a  coDClBsion. 

Mr.  Manager  BUTLER.  It  may  or  may 
not  be. 

The  Wrrxcss.  I  am  stating  what  course  I 
d«temined  to  pursue. 

Mr.  Manager  BUTLER.  What  the  witness 
did  is  the  only  thing  inquired  about,  and  I  wish 
kim  kept  to  that 

Mr.  CURTIS.  One  thing  was  that  lie  came 
to  a  conclusion.    I  waultoknow  whatthatwas. 

Mr.  Manager  BUTLER.  I  object  to  the 
conclusion,  and  should  like  to  have  the  ruling 
of  the  presiding  officer  upon  that. 

The  WrrsiBss.     On  Monday 

Mr.  Manager  BUTLER.  I  wish  to  hare 
that  settled. 

The  CHIEF  JUSTICE.  The  Chief  JusUce 
has  no  doubt  that  the  witness  may  state  bis  con- 
clusions ;  but  he  will  put  the  question  to  the 
Seuate  if  desired.  [A.fter  a  pause,  to  the  wit- 
ness.] ■  Go  on. 

Tlie  Witness.  The  proceeding  by  ouo tear- 
ranto  being  a  very  tedious  one,  which  could 
not  be  brought  to  a  eonclosion  within  even  a 
year,  and  General  Thomas  having  been  arrested 
for  a  violation  of  the  tenure-of-office  act,  I 
thought  the  best  mode  of  proceeding  was  in 
the  first  instance ■ 

Mr.  Manager  BUTLER.  I  object  now  to 
his  thoughts.    Stop  somewhere. 

The  CHIBP  JUSTICE,  (to  the  witness.) 
State  your  conclusions. 

The  Witness.  I  determined  then  to  proceed 
ia  the  first  instance  in  the  case  of  General 
Thomas.  I  had  a  brief  interview  with  the 
Attorney  General  on  Monday  morning. 

By  Mr.  Curtis  : 

(iHeMon.  To  proeeed  how? 

Answer.  To  proceed  before  the  examining 
jmlge  in  that  ease  (as  I  was  about  to  explain) 
if  the  case  was  in  proper  condition  for  itj  by 
applying  to  the  Supreme  Court  of  the  United 
States  for  a  writ  of  habeas  corpus,  so  that  the 
Supreme  Court,  upon  the  return  of  the  writ, 
could  examine  and  see  whether 

Mr.  Manager  BUTLER.  These  are  not  acts 
that  are  now  being  given,  Mr.  President.  They 
are  thoughta  and  conclusions  and  reasonings 
of  this  party,  what  he  would  do  if  something 
else  happened.    I  object. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
sopposea  that  the  counsel  employed  by  the 
President  may  state  what  course  be  pursued, 
isnd  why  he  pursued  it. 

Mr.  Manager  BUTLER.  You  think  he  caa 
put  in  bin  own  determinations  and  reasonings? 
-  The  CHIEF  JUSTICE.  In  reference  to 
that  matter,  yea. 

Mr.  Manager  BUTLER.  I  would  like  the 
iodgment  of  the  Senate  upon  thau 

The  CHIEF  JUSTICE.  Tbe  counsel  will 
please  put  the  question  they  address  to  tlie  wit- 
I  ia  writiag,  if  any  Senator  desires  the  judg- 


ment of  the  Senat* ;  if  not,  th«  witneu  will 
proceed. 

Mr.  THAYER.    I  ask 

Mr.  HOWARD.  I  ask  that  the  question 
may  be  reduced  to  writing,  so  that  we  may  ua- 
derstand  it. 

The  CHIEF  JUSTICE.  The  counsel  will 
reduce  their  question  to  writing. 

The  question  propounded  to  ^e  witness  by 
the  counsel  for  the  respondeat  was  read,  as 
follows: 

Btate  what  conelnMons  yon  .arrived  at  u  to  the 
proper  eoots*  to  be  taken  to  aeeonpUth  the  iaatrsA- 
tioD  (iven  you  by  the  President. 

Mr.  Manager  BUTLER.  That  is  not  what 
I  objected  to,  Mr.  President,  and  asked  to  have 
a  ruling  upon.  Conclusions  I  did  not  object 
to.  I  objected  to  his  putting  in  his  thoughts 
and  his  reasonings  by  which  he  came  to  his 
conclusions.  What  he  did  was  one  thing,  what 
he  thought,  and  what  he  determined,  and  what 
he  wished,  and  what  he  hoped  depend  so  much 
on  the  state  of  bis  mind,  whether  be  was  loyally 
or  disloyally  disposed  to  the  Government,  that 
I  do  not  think  it  competent. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  direct  the  witness  to  confine  himself  to  the 
conclusions  to  which  he  came  and  the  steps 
which  he  took. 

The  Witness.  Having  come  to  the  con- 
clusion, then,  that  the  most  expeditions  way  of 
raising  the  questions  in  controversy  before  the 
Supreme  Court  was  to  apply  for  a  writ  of 
habeas  corput  in  case  General  Thomas's  case 
was  in  proper  shape  for  that,  I  had  a  brief 
interview  with  the  Attorney  General  on  Mon- 
day morning,  and  this  course  met  with  his  ap- 
proval. I  then  proceeded  to  act  in  conjunction 
with  the  counsel  whom  General  Thomas  had 
engaged  to  act  in  his  defense  in  the  first 
instance. 

By  Mr.  Cubtis: 

Quation.  Who  was  that? 

Amteer.  Mr.  Merrick,  of  Washington.  In 
order,  however,  to  procure  a  writ  of  habeas 
oorpus  from  the  Supreme  Court  of  the  United 
States  it  was  necessary  that  the  commitment 
should  be  made  by  a  court,  and  not  by  a  judge 
at  ohmnbers  or  a  justice  of  the  peace,  whereas 
General  Thomas  had  been  arrested  and  par- 
tially examined  before  one  of  the  justices  of 
the  supreme  court  of  the  District  of  Columbia 
at  chambers,  and  had  been  held  to  appear  for 
further  examination  on  Wednesday  the  26th 
of  February.  On  Wednesday  the  26th  the 
criminal  court  was  opened^  if  I  recollect 
aright,  the  chief  justice  presiding,  and  he  an- 
nounced that  he  would  then  proceed  to  the 
examination  of  the  case  against  General 
Thomao. 

Mr.  Manager  BUTLER.  I  have  th«  honor 
to  object  now,  Mr.  President,'  to  ai^  proceed- 
ings of  any  description  in  court  being  proved 
ouer  than  by  the  record  of  the  court. 

Mr.  CURTIS.  I  ask  the  witness  to  state 
what  he  did  in  court.  It  may  have  resulted 
in  a  record,  or  it  may  not  have  resulted  in  a 
record.  Until  we  know  what  he  did  we  can- 
not tell  whether  it  would  result  in  a  record  or 
not.  We  do  not  know  that  it  ever  got  into  a 
conrt  where  there  could  be  a  record.  It  may 
have  been  aa  iaeffeotual  attempt  to  get  it  into 
a  court  where  there  could  be  a  record. 

Mr.  Manager  BUTLER.  Now,  I  call  the 
attention  of  you,  Mr.  President  and  the  Sen- 
ators, to  the  ingennousnees  of  that  speech. 
The  witness  has  exactly  testified  that  the  court 
had  opened  and  was  going  on  to  say  what  was 
done  IB  court,  what  Chief  Justice  Cartter  an- 
nounced in  court,  in  the  criminal  court. 

Mr.  CURTIS.  If  the  honorable  Manner 
will  give  way  Car  a  moment,  I  say — I  intended 
to  be  so  understood  before — that  here  was  the 
ohief  justice  of  the  District  sitting  in  a  magis- 
terial capacity ;  he  also,  aa  Mr.  Cox  has  said, 
was  there  holding  the  criminal  court.  Now, 
we  desire  to  prove  that  there  was  an  effort  made 
by  Mr.  Cox  to  get  this  case  transferred  from 
the  chief  justice  in  bis  capacity  of  a  magis- 
trate into  and  before  the  criminal  court,  and  we 


wish  to  show  what  Mr.  Cox  did  in  order  to 
obtain  that 

Mr.  Manager  BUTLER.  Now,  then,  I  a^ain 
say  that  we  have  found  that  we  have  got  into 
court  aad  tbe  record  has  been  produced  here. 
The  witness  himself  has  said  that  Chief  Justice 
Cartter  announced  that  he  was  going  to  open 
the  conrt  Now,  if  tbe  Senate  want  to  try 
Chief  Justice  Cartter,  and  whether  he  has  done 
rightly  or  wrongly,  I  only  desire  that  he  should 
have  counsel  here  to  defend  him.  I  never 
before  heard  the  proceeding  of  a  court  or  a 
magistrate  sitting  in  a  ease  undertaken  to  be 
proved  in  a  tribunal  where  he  waa  not  on  trial 
b^  the  daclaratioaa  of  the  counsel  of  the  crimi- 
nal who  got  beaten,  or  who  succeeded,  either. 

The  CHIEF  J  USTICE.  The  Chief  Justice 
will  snboiit  the  question  to  the  Senate.  Conn- 
ael  will  please  reduce  the  question  to  writiag. 

The  question  having  been  reduced  to  writing 
was  read  by  the  Secretary,  as  follows: 

Wkat  did  yon  do  toward  aettiDa  out  a  writ  of 
habe(u  aurou  under  the  employraent  of  the  Preei- 
deut? 

Mr.  Manager  BUTLER.  That  is  not  tbe 
question  we  have  been  debating  at  all.  I  wish 
the  proprieties  of  tbe  place  would  allow  me  to 
characterize  that  as  I  think  it  ought  to  be ;  but 
that  was  not  the  question  we  were  debating.  I 
made  an  objection,  Mr.  President,  that  the 
witness  should  not  state  what  took  place  in 
court,  and  now  they  put  a  general  question 
which  evades  that 

Mr.  EVARTS.  Our  general  question  is 
intended  to  draw  out  what  took  place  in  court 

Mr.  Manager  BUTLER.    Then  we  object 

Mr.  EVAKTS.  Very  well ;  that  we  under- 
stand. _  We  do  not  wish  to  be  characterised 
about  it,  though. 

The  CHIEFJUSTICE.  Senators,  you  who 
are  of  opinion  that  the  question  is  admissi- 
ble  

Mr.  GRIMES  called  for  the  yeas  and  nays } 
and  they  were  ordered. 

Mr.  HOWE.  I  wish  to  have  the  question 
reported  again. 

The  Secretary  read  the  question,  as  follows: 

What  did  yon  do  toward  Kettios  out  a  writ  of 
\u>btat  eonnu  under  the  employment  of  the  Presi- 
dent T 

Mr.  Manager  BUTLER.  I  wish  that  the 
statement  of  counsel  may  be  added  to  that, 
"  this  being  intended  to  ask  what  the  witness 
did  in  court." 

Mr.  EVARTS.  It  covers  what  he  did  every- 
where, which  includes  "in  court." 

Mr.  Manager  BUTLER.  That  is  another 
change. 

Mr.  EVARTS.  No  change  whatever.  The 
question  has  been  read  three  times.  It  is 
intended  to  call  out  what  the  witness  did 
toward  getting  out  a  vrrit  of  habeas  corpus, 
and  it  covers  what  be  did  in  conrt,  which  was 
the  veryplace  to  do  it 

Mr.  CURTIS.  If  anjr  change  or  addition  is 
to  be  made  to  the  question  we  do  not  wish  to 
have  any  equivocation  about  the  word  "  court," 
because  that  may  have  a  doubl^neaning.  What 
was  done  or  attempted  to  be  done  was  before 
the  magistrate ;  we  meant  by  that  in  the  court. 

Mr.  Manager  BUTLB  B.  A  judge  or  magis- 
trate sitting  judicially,  which  is  the  court  for  all 
purposes. 

Mr.  CURTig.  "Sitting  judicially,"  but  not 
as  a  court. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  once  more. 

The  Secretary  read  as  follows : 

What  did  you  do  toward  getting  out  a  writ  of 
Aofteot  oorpa*  under  the  employmMt  of  the  Preil- 
deatr 

The  Secretary  proceeded  to  call  the  roll. 

Mr.  SHERMAN.  Mr.  Chief  Justice,  I  de- 
sire to  state  Uiat  my  friend  from  Missouri  [Mr. 
Hendbbsoic ]  is  sick  and  unable  to  attend  in 
his  plaee  in  the  Senate  to-day.  Ho  wished  me 
to  make  that  announcement. 

The  call  of  the  roll  having  been  concluded, 
the  result  was  announced— yeas  27,  nays  23  ; 
aa  follows : 

YBAS— MesBra.  Anthony,  Bayud,  Buckalew,  Davis. 
IKxoii,  Doolittle,  Feaeeuden,  fowl«.  FreliashnyieB, 
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Oriine*,  Hamlrieln.  J'olnimn,  MeCreory,  Morrill  of 
Maine.  Morgan,  Norton,  Patterron  of  Nmr  Uamp- 
sbirt,  Pattorwn  of  TennesMe,  Rom,  Saulibnir,  Shrr- 
man.  Sprasue,  Sumner,  Trumball,  Van  Winkle, 
Vickers,  and  WllIcy-27. 

NAYS— Me8sra.Cameron,  CatteU.  Chandler,  Conk 
ling,  Conaott,  Cracin,  J>rake,  Bdmiwd*,  Ferry,  Uur- 
lan,  Iloward,  ilowe,  Morgna,  Morrill  of  Vermont, 
Nye.  Pomeroy,  Ramsey,  btewart,  Thayer,  Tipton, 
Williaa!>,  VVilron,  andYatev— 23. 

NWr  VOTINO-M«aan.Col«,  Gorbett,  Ueodenon, 
and  Wodo— 4. 

So  the  Senate  dacided  the  question  to  be 
admissible. 

Mr.  C  (JRTIS,  (to  the  witness. )  State  now, 
lit.  Cox,  what  ;oa  did  in  order  to  obtain  a 
\fnto{  habeas  corptu,  parsoaattotheinstrnction 
of  the  President  1 

Ansmer.  When  the  chief  justice  announced 
that  he  would  proceed  as  an  examining  judge 
to  investigate  the  case  of  General  Thomas,  and 
not  as  liolding  court,  our  first  application  to 
him  was  to  adjourn  the  investigation  into  the 
criminal  court  then  in  session,  in  order  to  have 
the  action  of  that  court.  After  some  little  dis- 
cussion this  request  was  refused.  Our  next 
effort  wus  to  have  Oeneral  Thomas  committed 
to  prison,  in  order  that  we  mieht  apply  to  that 
court  for  a  habeas  corpus,  anaupon  his  being 
remanded  by  that  court,  if  that  should  be  done, 
we  might  follow  up  the  application  by  one  to 
the  Supreme  Court  of  the  United  States ;  but 
the  counsel  who  represented  the  Oovemment, 
Messrs.  Cari>enter  and  Riddle,  applied  to  the 
judge  then  for  a  postponement  of  the  exam- 
ination  

Mr.  Manager  BUTLER.  Stop  a  moment. 
Does  this  also  inclnde  what  was  done  b;  the 
other  people  there? 

The  CHIEF  JUSTICE.  It  is  an  acconnt 
of  the  general  transaction^  as  the  Chief  Justice 
conceives,  and  comes  within  the  rule.  The 
witness  will  proceed. 

The  Witness.  The  chief  justice  having 
indicated  an  intention  to  postpone  the  exam- 
ination, we  directed  General  Thomas  to  de- 
cline giving  any  bail  for  further  appearance  and 
to  surrender  himself  into  custodjr,  and  an- 
nounce to  the  judge  that  he  was  in  custody, 
and  then  presentecT  to  the  criminal  court  an 
application  for  a  writ  of  habeas  corpus.  The 
counsel  on  the  other  side  objected  that  Gen- 
eral Thomas  could  not  put  himself  into  cus- 
tody, and  the^  did  not  aesire  that  he  should 
be  detained  in  custody.  The  chief  judge 
also  declared  that  he  would  not  restrain  Gen 
eral  Thomas  of  his  liberty  and  would  not  bold 
him  or  allow  him  to  be  held  in  custody.  Sup- 
posing that  he  must  either  be  committed  or 
finally  discharged,  we  then  claimed  that  he  be 
discharged,  not  supposing  that  the  counsel  on 
the  other  side  wnuld  consent  to  it,  and  sup- 
posing that  would  bring  about  his  commitmeut, 
and  that  we  should  then  have  an  opportunity 
of  getting  a  habeas  corpus.  They  made  no 
objection,  however,  to  his  final  discharge,  and 
accordingly  the  chief  justice  did  discharge 
him.     Immediately  after  that  I  went,  in  coiu- 

8 any  with  the  counsel  whom  he  had  employed. 
Ir.  Merrick,  to  the  President's  House,  and 
reported  our  proceedings  and  the  result  to  the 
President.     He  then  urged  us  to  proceed 

Mr.  Manager  BUTLER.  Stay  a  moment. 
Shall  we  have  another  interview  with  the  Pres- 
ident put  in,  Mr  President? 

The  CHIEF  JUSTICE,  (to'the  witness.) 
What  date  was  this? 

The  Wits  ESS.  On  the  26th,  immediately 
after  the  proceeding  before  the  judge. 

Mr.  CURTIS.  We  propose  to  show  that, 
having  made  his  report  to  the  President  of  the 
failure  of  this  attempt,  he  then  received  from 
the  President  other  instructions  npon  this  sub- 
ject to  follow  up  the  attempt  in  another  way. 

Mr.  Manager  BfNOHAM.  Do  I  under- 
stand— I  ask  for  information  of  the  oounsel — 
that  this  interview  with  the  President  waa  on 
the  26th? 

The  Witness.    It  was. 

Mr.  Manager  BINGHAM.  Two  days  after 
he  was  impeached  by  the  House  of  Representa- 
tives? 

Mr.  CURTIS.    Yes. 


Mr.  Manager  BINGHAM,    Two  days  after 

he  was  presented  here  ? 

Mr.  CURTIS.     Yes. 

Mr.  Manager  BINGHAM.  »  And  you  are 
asking  for  the  President's  declarations  after 
he  was  arraigned  here  for  this  crime  to  prove 
his  innocence  ?  We  ask  the  vote  of  the  Senate 
on  it. 

Mr.  CURTIS.  We  do  not  ask  for  declara- 
tions, Mr.  Manager ;  we  ask  for  acts. 

Mr.  Manager  BINGHAM.  Acts  consisting 
in  words  two  days  after  his  arraignment  at  this 
bar.  We  ask  the  vote  of  the  Senate  on  the 
question. 

Mr.  YATES.  Mr.  President,  I  ask  for  the 
vote  of  the  Senate  on  this  question. 

The  CHIEF  JUSTICB.  The  Chief  Justice 
thinks  this  evidence  incompetent.  The  declar- 
ations of  parties 

Mr.  EVARTS.  Mr.  Chief  Justice,  will  you 
allow  ns  to  say  a  word? 

The  CHIEF  JUSTICE.'    Certainly. 

Mr.  EVARTS.  If  it  is  to  torn  on  that 
point,  which  has  not  been  discussed  in  imme- 
diate reference  to  this  question,  we  desire  lo 
be  heard.  The  offer  which  the  Chief  Justice 
and  Senators  will  remember  was  read,  and 
npon  which  the  vote  of  the  Senate  was  taken 
for  admission,  included  the  efforts  to  have  a 
habeas  corpus  proceeding  taken,  and  also  the 
efforts  to  have  a  qtio  warranto.  The  reasons 
why,  and  the  time  at  which,  and  the  circum- 
stances under  which  the  habeas  corpus  effort 
was  made,  and  its  termination,  have  been  given. 
Thereupon  the  efforts  were  attempted  at  the 
qtto  warranto.  It  is  in  reference  to  that  that 
the  President  gave  these  instructions.  We 
suppose  it  is  covered  by  the  ruling  already 
maae. 

Mr.  Manager  BUTLER.  A  single  word, 
sir.  The  witness  has  informed  the  court  that 
it  was  not  done  before  because  such  a  proceed- 
ing could  not  be  brought  to  a  decision  under  a 
year.  The  President  was  going  to  be  impeached 
in  the  course  of  ten  or  littcen  days,  and  so  he 
started  a  proceediog,  if  we  are  to  believe  this 
offer,  which  was  to  have  a  conclusion  a  year 
hence  I 

The  CHIEF  JUSTICE.  The  Chief  Justice 
ftiay  have  misapprehended  the  intention  of  the 
Senate ;  but  he  understands  their  ruling  to  be 
in  substance  this :  that  acts  in  respect  to  the 
attempt  and  intention  of  the  President  to  ob- 
tain a  legal  decision,  commencing  .on  the  2'2d 
of  February,  may  be  pursued  to  the  legitimate 
termination  of  that  particular  transaction ;  and, 
therefore,  the  Senate  has  niled  that  Mr.  Cox, 
the  witness,  may  go  on  and  testify  until  that 
particular  transaction  came  to  a  close.  Now, 
the  offer  is  to  prove  conversations  with  the 
President  after  the  termination  of  that  effort 
in  the  supreme  court  of  the  District  of  Colum- 
bia. The  Chief  Justice  docs  not  think  that  is 
within  the  intent  of  the  previous  ruling;  bnclie 
will  submit  the  question  to  the  Senate.  Senators, 
you  who  are  of  the  opinion  that  tins  testimony 
should  be  received  will  pleasesay  "ay ;"  those 
of  the  contrary  opinion,  "no."  [Putting  the 
question.]  Toe  question  is  determined  in  the 
negative.    The  evidence  is  not  received. 

Mr.  CURTIS,  (to  the  witness.)  Mr.  Cox, 
after  you  had  reported  to  the  President  in  the 
manner  you  have  already  stated,  did  yoti  take 
any  further  step,_  did  you  do  any  further  act  in 
reference  to  raising  the  question  of  the  consti- 
tutionality of  the  tenure-of-office  act? 

Mr.  Manager  BUTLER.  Wait.  If  what 
the  President  did  himself,  after  he  was  im- 
peached, after  the  2Sth  of  February,  eannot  be 
given  in  evidence,  I  do  not  see  that  what  his 
counsel  did  for  him  maybe.  That  is  only  one 
step  further. 

Mr.  EVARTS.  We  may  at  le«t  be  allowed 
to  pot  the  question,  Mr.  Chief  Justice. 

Mr.  Manager  BUTLER.  The  question  was 
put  and  I  objected  to  it. 

Mr.  EVARTS.  It  has  not  been  reduced  to 
writing. 

The  CHIEF  JUSTICE.  The  counsel  for 
the  President  will  reduce  their  question  to 
writing. 


The  question  having  been  redaced  to  writiag 
was  read  by  the  Secretary,  as  follows : 

After  you  bod  reported  to  the  President  the  r«»lt 
of  your  effort!)  to  obtain  a  writ  of  habttu  eorpa*.  did 
you  do  any  act  in  punfuance  of  the  original  instruc- 
tions you  bad  received  from  the  President  on  Satur- 
day, to  test  the  riRbt  ot  Mr.  Stanton  to  continue  in 
the  office;  and  if  so,  state  what  the  aeta  w«re? 

The  CHIEF  JUSTICE.  The  Chief  Jastice 
thinks  that  this  question  is  inadmissable  witiiin 
the  last  vote  of  the  Senate ;  bat  will  pat  xHo 
question  to  the  Senate  if  any  Senator  desires  it. 

Mr.  DOOLITTLE.  Mr.  Chief  Justice,  I 
shonld  like  to  have  that  question  pat  to  tke 
Senate ;  1  think  it  a  different  one 

The  CHIEF  JUSTICE.  No  debate  is  al- 
lowable. Does  the  Senator  desire  the  vote  of 
the  Senate  on  the  question? 

Mr.  DOOLITTLE.     Yes,  sir. 

The  CHIEF  J  USTICE.  The  question  wiU 
be  read  again. 

The  Secretary  read  the  last  question  pat  by 
the  counsel  for  the  respondent. 

Mr.  SHBRMAN.  Now,  I  shonld  like  to 
have  the  fifth  article  read. 

The  CHIEF  J  USTICE.  The  article  of  tbe 
impeachment,  the  reading  of  which  is  called 
for  by  the  Senator  from  Ohio,  will  be  read. 

The  Secretary  read  article  five,  as  follows: 

"Tbatsaid  Andrew  Johnson,  President  of  the  Uni- 
ted Stntes,  unmiDdrul  of  tbe  high  duties  of  his  vBee 
and  of  his  oath  of  office,  on  tbe  21st  day  of  Febriwry, 
in  tboycur  uf  our  Lord  18li8,  and  on  divers  «>tbcr  days 
and  linos  in  sold  year,  before  the  3i  day  of  March, 
in  tho  year  of  our  Lord  1868,  at  Wuhington,  ia  the 
district  of  Cnliunbia,  did  nnlawfully  conspire  with 
lino  Loronio  Thomas,  and  with  other  per»)D2  to  the 
ilonsoof  Represcntutivee  unknown,  to  prevent  and 
binder  tho  execution  of  an  not  entitled  'An  net  regu- 
lating the  tenure  of  cortoin  civil  offioes,'  paased 
Maren  2,  1807,  and  in  pursuance  of  said  consiMracy 
did  unlawfully  attempt  to  prevent  Edwin  H.  Stanton, 
then  and  there  being  Soeretary  for  the  l>eparlm«nt 
of  War,  duly  appointed  and  commissioned  under  the 
laws  of  the  United  Slates  from  holding  said  office, 
thereby  tbe  said  Andrew  Jobnson,  President  of  the 
United  States,  did  then  and  there  commit  and  was 
guilty  of  a  high  misdemeanor  in  olBoe." 

The  CHIEF  JUSTICE.  The  Chief  JusUce 
will  inquire  of  the  counsel  for  the  President 
whether  they  understand  the  question  to  be 
applicable  to  that  article? 

Mr.  EVARTS.     We  certainly  do. 

The  CHIEF  JUSTICE.  Is  it  asked-  with  a 
view  to  obtain  evidence  bearing  upon  that 
article  of  tho  impeachment? 

Mr.  EVARTS.  Yes,  any  article  whatever 
that  indicates  as  part  of  his  intent  or  withia 
any  timealleged  to  oe  with  an  unlawful  purpose ; 
wo  propose  to  show  the  .lawful  and  peaceful 
purpose. 

Mr.  HOWE.  Mr.  President,  if  proper  I 
should  like  to  have  the  first  question  addressed 
to  the  witness  on  the  stand  read  agaia. 

Tbe  CHIEF  JUSTICE.  The  quesUon  upon 
which  the  ruling  has  just  taken  place  7 

Mr.  HOWE.  No,  the  offer  to  prove.  I 
should  like  to  have  that  read  again. 

The  CHIEF  JUSTICE.  The  offer  which 
was  made  by  the  counsel,  and  which  the  Sen- 
ate admitted,  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows : 

We  offer  to  prove  tliot  Mr.  Cox  was  employed  pro- 
fessionally  by  tbe  Prcfijcnt  in  tho  presence  of  Gen- 
eral Tliomas,  to  take  such  legal  proceedings  in  tbe 
case  that  had  boon  oommonoeu  against  OeoemI 
Thomas  as  would  be  effectual  to  raise  judicially  the 
question  of  Mr.  Stunton's  Icgnl  right  lo  continue  to 
bold  tbe  office  of  Secretary  for  the  Department  of 
War  against  the  authority  of  the  Preeident,  and  alco 
in  reference  to  obtaining  a  writ  of  qvo  warranto  for 
the  same  purpose,  and  we  shall  expect  to  follow  up 
this  proof  by  evidence  of  what  was  done  by  the  wi^ 
neis  in  pnrsaanoe  of  the  above  einpleymeau 

TheCHIEFJUSTICE.  The  discussion  and 
the  ruling  of  the  Chief  Justice  in  respect  to  that 
qnestion  was  in  reference  to  the  hrst  article 
of  the  impeachment.  Nothing  had  been  said 
about  the  fifth  article  in  the  discnssion,  so  far 
as  the  Chief  Justice  recollects.  The  questioa 
is  now  asked  with  reference  to  the  fifth  article 
and  the  intent  alleged  ia  that  article  to  coa- 
spire.  The  Chief  Justice  thinks  it  is  admissi'* 
ble  with  that  view  under  the  ruling  opoa  tb« 
first  offer.  He  will,  however,  pat  the  qoeatioii 
to  the  Senate  if  any  Senator  desir^  it. 

Mr.  CON  N  ESS.    The  vote  of  the  Senate  is 

The  CHIEF  J  USTICE.    The  Senator  from 
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California  asks  for  the  vote  of  the  Senate. 
Senators,  you  who  are  of  the  opinion  tliat  the 
question  is  admissible,  and  shall  be  pat  to  tlie 
witness,  will  say  ay 

Mr.  HO  W  AUD  called  for  the  yeas  and  nays  j 
and  ihey  were  ordered. 

Mr.  JOHNSON.  1  ask  for  the  reading  of 
the  fifth  articla.  I  was  not  in  when  it  was 
read. 

The  Secretary  read  the  fifth  article,  as  fol- 
lows : 

"Tbnt  said  Andrew  Johnnon,  Presidont  of  th« 
Vniled  States,  oDmindrul  of  tbe  hixh  dniies  of  hU 
office,  and  of  bid  oulb  of  oOice,  on  tbe  21iit  diiy  of 
Fchraary,  in  tbe  year  of  our  Lord  1868,  and  on  divers 
ether  days  and  times  in  said  yenr,  before  the  2d  day 
of  March,  in  Ibeyearof  our  Lord  1868,  at  Waahiocton. 
in  tb«  District  of  Columbia,  did  nnlawfally  conspire 
with  one  Lurenao  Thomas,  and  with  other  persons  to 
tlie  noui;e  uf  Representatives  unkuowo,  to  prevent 
tnd  binder  tbe  execution  of  an  act  entitled  An  act 
rntalatinK  the  tenare  of  certain  civil  offices,'  passed 
M-trcb  2, 1867;  and  in  pursuance  of  said  conspiracy 
(lidttnlawfuMyot.tempttoprevent  Kdwin  M.Stanton, 
then  and  there  beinv  Secretary  for  the  Department 
of  War,duly  appointed  and  oommissioDed  under  tbe 
Isws  of  tbe  Coiled  States,  from  holding  said  office, 
whereby  the  said  Andrew  Johnson.  President  of  tbe 
United  States,  did  then  and  there  commit,  and  was 
guilty  of  a  high  misdemeanor  in  office." 

The  CHIEF  JUSTICB.  The  Secretary  will 
now  read  tbe  question  proposed  to  be  pat  to 
the  witnesa. 

The  Secretary  resdaa  follows: 

After  yon  had  reported  to  tbo  President  tbe  result 
of  your  efforts  to  obtain  a  writ  of  kab^at  eorpiu,  did 
}'oa  do  any  other  act  in  pursuance  of  the  original 
inctructions  yon  had  received  from  the  Preeident  on 
Saturday  to  t«8t  tbe  rixbtof  Mr.  Staaton  toeontinae 
in  tbo  office;  and,  if  so,  state  what  tbe  acts  wereT 

Tbe  question  being  taken  by  yeu»  and  nays, 
resalted— yeas  27,  nays  23 ;  as  I'oUows : 

YEAS— Mears.  Aiilhony.  Bayard,  Bookalew,  Davis, 
Dixon,  Doolittle,  Fessenden.  fowler,  Orimes,  Hend- 
ricks, llowe,  Jobnjon,  McCreery,  Morrill  of  Maine. 
Morton.  Norton,  Pattanon  of  New  Hampshire,  Pat- 
terson of  Teaaeasea,  Koes,  Saubboiy,  Sherman, 
Spraaue,  Sumner,  Trumbull,  Van  Winkle,  Vlckers, 
and  Wiliey— 27. 

NA  ¥8— Messrs.  Caaeran,Oattell,  Cbaadler.  Oonk- 
line,  Conneas,  Cracin,  Drake,  Kdunnds,  Kerry,  Fre- 
linghnyseo.  Uarlan,  Howard,  Morgan,  Morrill  of 
Vermont,  Nye,  Pomeroy,  Ramsey,  Stewart,  Thayer, 
Thttna.  Williams,  Wilson,  and  Yatee    28. 

NOT  VOTIMU— Mtawr*.  Cole.  Corbett,  HendMson. 
and  Wade-4. 

So  the  question  was  decided  to  be  admissible. 

Mr.  CURTIS,  (to  the  witness.)  Now  yoa 
mar  state  it,  Mr.  Cos. 

The  Witness.  Od  tbe  same  day  or  the  next, 
I  forget  which,  I  prepared  an  iolbrmation  in 
the  nature  of  a  gtio  warranto.  I  think  a  de- 
lay of  one  day  occurred  in  tbe  effort  to  procure 
certified  copies  of  Genatal  TUomas's  coinmis- 
sioD  as  Secretary  of  War  ad  interim  and  of  tbe 
order  to  Mr.  Stanton.  I  theu  applied  to  the 
district  attorney  to  sign  the  informatioa  in  the 
nature  of  a  quo  warranto,  and  he  declined  to 
do  so  without  instructions  or  a  request  from 
the  President  or  the  Attorney  General.  This 
fact  was  communicated  to  the  Attorney  Gen- 
eral and  the  papers  were  sent  to  him.  We  also 
gave  it  as  our  opinion  to  him  that  it  would  not 
be 

Mr.  Manager  BUTLER.  Stop.  We  object 
to  the  opinion  given  by  tliese  gentlemen  to  the 
Attorney  General  as  tending  to  show  the  Prea- 
ideut's  motives  ot  intent 

Mr.  CURTIS.  We  do  not  insist  upon  it  if 
tbe  other  side  obiect.  [To  tbe  witness.]  Yon 
can  now  proceed  to  state  anything  that  was 
done  after  this  time. 

The  Witness.  Nothing  wag  done  afler  tbia 
time  by  me.  The  papers  were  returned  to  me 
recently. 

Mr.  CURTIS,  (to  the  Managers.)  The  wit- 
ness is  now  yours,  gentlemen,  for  cross-exam- 
ination. 

Mr.  CONNESS.  I  more  that  the  Senate 
take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  at  the  expi- 
ration of  the  recess  the  Chief  Justice  resumed 
the  choir  and  called  tbe  Senate  to  order. 

Wal.TSR  B.  Cox  cross-examined. 

By  Mr.  Manager  Buti.ek: 

Question.  Yon  stated  that  you  had  been 
practicing  law  here  in  Washington  some  twenty 
years? 

AtatDtT,  Yes,  sir. 


QuetHon.  Here  all  the  time? 

Answer.  Always. 

Question.  Was  any  othor  connsel  associated 
with  you  by  the  President? 

Ariswtr.  No,  sir;  not  to  my  knowledge. 

Queition.  Were  yon  counsel  in  that  case  for 
the  President  or  for  General  Thomas? 

Answer.  I  considered  myself  counsel  for  tbe 
President. 

Question.  Did  yon  so  annonnce  yonrself  to 
Chief  Justice  CartterT 

Answer.  I  did  not. 

Question.  Then  you  appeared  before  bim  as 
connsel  for  Thomas? 

Answer.  I  did  in  that  proceeding. 

Question.  And  he  did  not  understand  in  any 
way,  so  far  as  you  know,  that  you  w«re  desir- 
ing to  do  anything  there  on  behalf  of  the  Pres- 
ident? 

.^nstMT.  I  had  meationed  the  fact  to  Jndgo 
Canter  privately,  out  of  court,  that  I  bad  been 
sent  for  and  directed'to  take  charge  of  or  insti- 
tute proceedings. 

Question.  As  counsel  for  tbe  President? 

Answer.  Yes,  sir;  that  I  had  been  sent  for 
by  tlie  President. 

Question.  Batdid  yon  tell  him  that  yoo  were 
coming  into  his  court  as  counsel  for  the  Pres- 
ident? 

Answer.  I  did  not  I  do  not  know  whether, 
when  I  told  him,  I  had  then  determined  to  pro- 
ceed in  that  way. 

Question.  In  any  of  the  disooasiens  or  ^our 
action  before  the  court  did  you  inform  either 
the  court  or  the  counsel  on  the  other  side  that 
yon  desired  to  liare  tbe  case  put  in  train  so 
that  you  could  get  a  decision  of  the  Supreme 
Court  of  the  United  States? 

Answer.  I  do  not  think  I  did. 

Question.  Had  either  the  court  or  the  coun- 
sel any  means  of  knowing  that  that  was  your 
purpose  or  the  President's  purpose,  so  far  as 
yon  ware  coiuserned  7 

Answer.  In  no  other  way  than  from  oar 
application  for  the  Aa6«as  corpus  upon  ftur 
announcement  of  General  Thomas's  surrender 
into  castody,  so  far  as  I  am  advised. 

Question.  Nothing  only  what  they  miglrt 
infer  ? 

Answer.  Precisely.  • 

Queetion.  They  might  infer  that  ? 

Anstoer.  I  had  no  conversation  with  then 
before  the  reautt 

Question.  I  am  not  speaking  now  of  conver- 
sations with  counsel  ontside  of  the  court,  but 
I  am  speaking  of  proceedings  in  court? 

Answer.  Precisely  so.  __^_ 

Question.  And  so  far  as  the  proce4flBtt  in 
conrt  were  concerned — and  I  ask  for^MHing 
else — there  was  no  intimation,  direct  or  in- 
direct, that  there  was  any  wish  on  tbe  part  of 
the  President  or  the  Attorney  General  to  make 
a  case  to  test  the  constitutionality  or  the  pro- 
priety of  aiiy  law? 

Answer.  There  was  none  that  I  remember  in 
the  presence  of  the  judge  on  the  bench  acting 
at  that  time — no  other  than  prirote  informa- 
tion. 

Question.  Your  private  information  to  the 
judge  1  have  not  asked  for.  Was  there  any  in 
court  to  tbe  connsel  who  appeared  on  the  otber 
side? 

Answer.  Noite. 

Question.  Then,  so  far  as  yon  know,  the 
counsel  on  the  other  side  could  only  treat  this 
as  a  question  of  the  rights  of  personal  liberty 
of  Mr.  Thomas?  [No  answer.]  Well,  sir,  it 
being  your  desire  to  hare  that  question  tested, 
and  as  yon,  appearing  for  the  Government, 
could  do  so  l^  eonsent  of  the  prosecutor,  why 
did  yon  not  speak  to  the  prosecutor's  counsel 
and  itsk  to  have  it  put  in  train  for  that  ? 

Answer.  Because  I  did  not  think  they  would 
eonsent  to  it  We  did  not  deeire  to  let  them 
know  our  object  at  the  time. 

QuaMon.  Then,  as  I  uisderstand  yon,  you 
concealed  your  object  from  them  ? 

Answer.  We  rather  did,  I  think. 

Question.  Then  they  acted  as  they  did  act, 
whether  rightly  or  wrongly,  under  that  conceal- 
ment, did  they  7 


Answer.  They  seemed  to  divine  the  olgect 
before  we  got  through  and  to  endeavor  to 
defeat  it 

Question.  And  they  only  seemed  to  dirine  it 
from  the  conrse  they  took.  That  is  the  only 
reason  they  had  for  seeming  to  divine  it? 

Answer.  Yes,  sir. 

Question.  You  say  yon  prepared  the  papers 
for  an  information  in  the  nature  of  a  quo  war- 
rantot 

Answer.  Yes,  sir. 

Question.  On  what  day  was  that? 

Answer.  That  was  either  on  Wednesday,  the 
26th,  or  the  next  day. 

Qtiestion.  The  26th  or  27th  of  Pcbmary  7 

Answer.  Yt^s,  sir ;  I  think  it  was  the  27Tb. 

Question.  That  was  after  the  President  was 
impeacbed? 

Answer.  Yes,  sir. 

Qitestion.  Did  yon  seethe  President  between 
tbe  time  that  you  reported  to  him  and  the  time 
when  you  prepared  this  paper? 

Answer.  I  did  not.  1  have  never  seen  him 
since. 

Question.  You  prepared  that  paper  and  car- 
ried it  to  tho  Attorney  General,  did  yon  not? 

Answer.  First,  to  the  district  attorney,  or 
rather,  I  spoke  to  him  without  presenting  the 
paper. 

Qitestion.  Yon  ^oke  to  him  and  he  said  ho 
must  have  some  order  from  the  Attorney  Gen- 
eral or  the  President  before  he  could  act  7 

Answer.  Yes,  sir. 

Qitestion.  And  then  you  went  to  the  Attor- 
ney General  7 

Answer.  I  did  not  go  in  person ;  I  sent  the 
papers. 

QnesHon.  Did  yon  send  a  note  with  them  ? 

Answer.  I  do  not  remember. 

Question.  You  si^piply  sent  the  papers  ? 

Answer.  I  sent  a  messa^,  either  written  or 
verbal ;  I  do  not  know  which. 

Question.  By  whom? 

Answer.  I  think  by  Mr.  Merrick  or  Mr. 
Bradley ;  I  cannot  now  say  which. 

Question.  What  Bradley? 

Answer.  Joseph  H. 

Question.  Tbe  elder  or  younger? 

Answer.  The  elder. 

Question.  Was  he  concerned  in  the  matter? 

Answer.  He  appeared  in  conrt  with  us  merely 
OS  an  adviser,  as  a  friend  of  General  Thomas. 

Question.  Joseph  H.  Bradley  appeared  in 
the  courts  of  the  District? 

Answer.  He  did  not  appear  in  his  cbaracter 
as  attorney  of  the  conrt.  He  appeared  in  per- 
son, not  in  the  character  of  an  attorney. 

Question.  He  appeared  in  person,  but  did 
not  appear  as  an  attorney? 

Answer.  Yes,  sir. 

Question.  Did  he  say  anything? 

Answer.  Nothing  to  the  conrt  or  to  the 
judge. 

Question.  Is  this  Mr.  Bradley  tbe  same  roaa 
who  was  disbarred? 

Answer.  The  same. 

Questiort.  So  that  he  conld  not  appear.  Now, 
since  yon  sent  those  papers  to  tne  Attorney 
General,  have  you  ever  received  them  bock? 

Answer.  I  hare. 

Question.  When? 

Answer.  A  few  days  ago. 

Question.  By  "  a  few  days  ago"  when  do  yon 
m^an  7  Since  you  have  been  summoned  as  a 
witness? 

Answer.  I  think  not — just  before,  I  beliere. 

Question.  Just  before? 

Answer.  I  beliere  so. 

Question.  Preparatory  to  yoor  being  sum- 
moned as  a  witness? 

Answer.  Not  that  I  am  aware  of. 

Question.  After  or  before  this  case  was 
opened  ;  before  or  after  tbe  trial  began  ? 

Answer.  After. 

Question.  How  long  after. 

Answer.  I  cannot  say.  I  think  it  was  fonr 
or  five  days  ago,  as  near  as  I  can  come  to  it. 

Question.  Had  you  any  commnnicationwith 
the  Attorney  General  about  them  between  the 
time  yon  sent  them  and  the  lime  when  yon 
received  them  ;  1  do  not  ask  what  the  commu- 
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nioAtion  wasT  I  onlj  ask  the  &ct  whether  yoa 
had  aay  communication? 

Ariswer.  None  in  person. 

QuutioH.  Had  yoa  any  in  writing? 

Aiawer.  No,  sir. 

Qvestiou.  Then  yon  had  none  in  any  way, 
if  you  had  none  either  in  person  or  in  writing? 

Anawer.  Yes,  sir ;  through  Mr.  Merrick,  to 
whom  it  was  more  conTenient  to  see  him  than 
it  was  to  me. 

Question.  So  yon  can  only  know  by  what 
Mr.  Merrick  said? 

Aruictr.  That  is  alL 

Question.  Of  that  I  will  not  ask  yon ;  yon 
say  the  papers  were  retamed  to  you.  Where 
are  they  now? 

Answer.  I  have  them  in  my  pocket. 

Question.  \iei%  they  not  returned  to  ybufor 
the  purpose  of  yonr  having  there  when  you 
should  be  called  as  a  witness  7  Do  yoa  not  so 
understand  it? 

At^awer.  No,  sir  j  they  came  with  a  message  ? 

Question.  How  soon  before  yon  were  sum- 
moned? 

Answer.  Not  more  than  a  day  or  two,  I  think. 

Question.  On  the  same  day? 

Answer.  I  think  a  day  or  two  before ;  I  am 
not  very  sure. 

Question.  To  your  knowledge  have  those 
papers,  up  to  tlie  hour  in  which  we  are  speak- 
ing, been  presented  to  any  judge  of  any  court? 

Answer.  They  have  not. 

Question.  Up  to  the  hour  that  we  are  speak- 
ing have  you  been  directed  either  by  the  Attor- 
ney General  or  the  President  to  present  that 
application  to  any  judge  of  any  court  ? 

Anstoer.  The  papers  came  to  me  with  a  direc- 
tion that  Mr.  Merrick  and  myself  should  use 
our  discretion. 

Question.  They  came  with  a  written  messue? 

Answer.  No ;  a  verbal  one,  through  Mr. 
Merrick  to  me,  or  rather  it  was  communicated 
to  him,  and  by  him  to  me. 

Question.  Bat  Mr.  Merrick,  if  I  nnderstand 
you,  was  not  associated  with  you  in  this  pro- 
ceeding as  counsel  for  the  President,  because 
I  asked  you  if  the  President  had  any  other 
counsel  7 

ATiswer.  He  was  not,  as  I  understood  it ;  he 
was  counsel  for  .General  Thomas. 

Question.  Was  this  a  movement  on  the  part 
of  General  Thomas  7 

The  Witness.    Which  movement? 

Mr.  Manager  BUTLKB.  This  movement 
for  an  information  in  the  nature  of  a  quo 
warranto  t 

Answer.  It  was  not.  It  would  be  on  the 
part  of  the  United  States  on  his  relation. 

Question.  On  the  relation  of  General 
Thomas? 

Answer.  Yes,  sir. 

Question.  Now.  sir,  have  von  received  in 
writing^  or  verbally  to  yourself,  any  directions, 
either  trom  the  President  or  the  Attorney  Gen- 
eral, to  file  those  papers  ? 

Answer.  No  positive  directions. 

_  Qftestion.  Any  positive  or  unposiUre  from 
him  to  you  ? 

Answer.  Not  immediately. 

Question,  I  do  not  mean  tjirough  Mr.  Mer- 
rick? 

Answer.  The  only  commnnicatiou  I  received 
was  through  him. 

Question.  Now,  sir,  if  you  please,  itate  from 
whom  did  Mr.  Merrick  bring  you  a  direction 
or  communication  7 

Answer.  From  the  Attorney  GeneraL 

Question.  Who?  Use  names,  if  you  please. 

Answer.  The  Attorney  General,  Mr.  Stan- 
benr. 

Question.  Five  days  ago  I  Mr.  Staubety 
resigned  a8_  Attorney  General,  we  ha,va  heard, 
some  fortnight  ago  or  more.  How  could  it 
come  to  you  from  the  Attorney  General  five 
days  ago? 

Answer,  1  m^an  Mr.  Stanbery. 

Question.  You  have  never  received  any  direc- 
tion, even  through  Mr.  Merrick,  from  the  Attor- 
ney General,  but  some  sort  of  direction  from 
the  President's  counsel,  through  Mr.  Merrick? 

Answer.  All  1  received  was 


Question.  Excuse  me;  just  bear  my  question  7 

The  Witness.  Repeat  it,  if  you  please. 

Mr.  Manager  BUTLER.  Have  you  received 
any  communication,  through  Mr.  Merrick  or 
anybody  else,  from  the  Attorney  General  of  the 
United  States — not  the  resigned  Attorney  Gen- 
eral of  the  United  States? 

Answer.  I  have  not  from  any  other  person 
than  Mr.  Stanbery. 

Question.  And  you  have  not  received  any 
from  him,  either  verbally  or  otherwise,  while 
he  was  Attorney  General? 

Ansxeer.  I  have  not 

Question.  When  you  sent  in  the  papers  was 
be  then  Attorney  General? 

Answer.  1  believe  so. 

Question,  Will  you  not  think,  and  make 
yourself  certun  on  that  point? 

Answer.  I  do  not  know  when  he  resigned. 
If  you  can  inform  me  when  that  was  I  can 
answer. 

Question.  And  the  resignation  made  no 
difference  in  your  action,  so  that  you  do  not 
remember  it? 

_  Anstoer.  I  do  not  think  he  could  have  re- 
signed at  that  time.  I  am  ver^  sure  that  the 
papers  were  sent  to  him  within  two  or  three 
days  after  the  discharge  of  General  Thomas. 

Question.  And  were  returned  by  him  to  yon 
four  or  five  days  ago  ? 

Answer.  I  cannot  be  precise  as  to  that — five 
or  six  days,  or  four  or  five  days. 

Question.  Long  after  he  resigned,  at  any 
rate? 

Answer.  I  believe  it  was. 

Question.  So  that  when  you  told  ns  that  Mr. 
Merrick  had  brought  a  communication  from 
the  Attorney  General  yon  meant  from  Mr. 
Stanbery? 

Answer.  I  did. 

Question.  And  yon  have  received  no  com- 
munication from  the  President  or  from  the 
Attorney  General  as  to  what  should  be  done 
with  those  proceedings? 

Answer.  No,  sir. 

QuesiUm,  Then,  so  fat  as  yon  know,  since 
you  have  prepared  those  papers,  there  has  not 
been  any  direction  or  any  etrort  from  the  Pres- 
ident or  the  Attorney  General — leaving  ont  Mr. 
Stanbery,  for  he  is  not  Attorney  General  now — 
from  the  President  or  the  Attorney  General  to 
have  anything  done  with  those  papers? 

Answer.  There  has  been  no  direction,  and 
there  has  been  no 

Question.  Communication? 

Answer.  Commonication  to  me  since  the 
papers  were  forwarded  to  die  office  of  the 
AtU«||fe»General. 

(gmmon.  Now,  sir,  we  will  go  to  the  court 
for  a  moment.  Did  not  Mr.  Merrick  or  your- 
self make  the  motion  to  have  Mr.  Thomas  dis- 
charged? 

Answer.  We  did. 

Question.  Had  he  not  been  in  custody  nnder 
his  recognisance  up  to  the  time  of  that  motion  7 

Answer.  We  claimed  that  he  was,  but  the 
other  side  deuied  it. 

Question.  And  to  settle  that  question  yon 
moved  his  discharge  7 

Antwer.  Yes,  sir. 

Question.  And  that  was  granted? 

Answer.  It  was. 

Question.  Did  you  make  that  motion?     • 

Answer,  I  did. 

Qtitstion,  So  that,  in  fiwit.  General  Thomas 
was  discharged  by  the  court  from  custody  on 
the  motion  of  the  President's  counsel? 

Mr.  CUBTIS.  He  has  not  said  "from 
custody. " 

The  WiTKESs.  Discharged  from  fnrther 
attendance. 

By  Mr.  Manager  Butleb: 

Question.  Excuse  me.  If  he  was_  not  dis- 
charged from  custody,  what  was  he  discharged 
from? 

Answer.  He  was  discharged  from  the  com- 
plaint or  from  any  further  detention  or  exam- 
ination, I  suppose. 

(iuestion.  From  "flirther  detention!"  He 
could  not  be  detained  without  being  in  custody  ? 

Answer.  Not  very  well. 


Mr.  Manager  BUTLER.  I  thought  not, 
when  I  was  interrupted  by  the  leamea  connsd 
on  that  point. 

The  Witness.  He  was  discharged  from  the 
complaint,  I  presume. 

Question.  Then  I  will  repeat  the  question  at 
the  point  at  which  I  was  intermpted :  whether, 
in  fact,  Mr.  Th«mas  was  not  discharged  from 
custody,  from  detention,  from  further  being 
held  to  answer  upon  that  .complaint,  by  the 
motion  of  the  President's  counsel? 

Answer.  He  was. 

Question.  Now,  then,  was  that  information 
signed  by  any  Attorney  General,  past,  cnrrent, 
or  to  come,  so  far  as  yon  know? 

Answer.  It  was  not. 

RiohabdT.  Mbkriok  sworn  and  axamined. 

By  Mr.  Curtis  : 

Question.  Where  do  yon  reside? 

Answer.  In  Washington  city. 

Question.  And  what  is  your  profession? 

Answer.  I  am  a  lawyer  by  profession. 

Question.  How  long  have  you  been  in  that 
profession  7 

Answer.  Nineteen  or  twenty  years,  or  over. 
In  1847  I  was  admitted. 

Question,  Were  yon  employed  profeeaionally 
in  any  way  in  connection  with  the  matter  of 
General  Thomas  before  Chief  Justice  Gartter? 

Answer.  I  was  emplojredb^  General  Thomas 
on  the  morning  of  the  22d  of'^February,  to  con- 
duct the  proceedtng  instituted  a^inst  him, 
and  which  brought  him  before  Chief  Justice 
Cartter. 

Question.  In  the  course  of  that  day,  the  22d 
of  February,  did  you  hare  an  interview,  in 
company  with  General  Thomas  or  otherwise, 
with  the  President  of  the  United  States  7 

Answer.  After  the  action  taken  by  the  Chief 
Justice  on  the  case  sitting  at  chambers  on  the 
morning  of  the  22d,  at  the  instance  of  General 
Thomas,  I  went  to  the  Pr«sident's  House  for 
the  pnrpose  of  taking  to  the  President  the  affi- 
davit and  the  bond  filed  by  General  Thomas, 
and  commnnicating  to  the  President  what  haa 
transpired  in  regard  to  the  ease. 

QiUstion.  Did  yon  communicate  to  Urn  what 
had  transpired  ? 

Answer,  I  did. 

Mr.  Manager  BUTLER.  I  did  not  nndw 
stand  what  the  question  was. 

Mr.  CURTIS.  The  question  is,  did  he  com- 
mnnicate  to  the  President  what  had  transpired 
in  regard  to  the  case  7 

Mr.  Manager  BUTLER.  I  submit,  Mr. 
President,  that  that  is  wholly  immaterial. 
The  Senate  ruled  in  the  President's  acts  in 
emplojring  Mr.  Cox  as  his  counsel.  Those 
were  his  acts.  But  what  communication  took 
place  between  him  and  Mr.  Merrick,  who  very 
frankly  tells  us  here  he  was  emplovM  by  Gen- 
eral Thomas  as  his  counsel,  I  think  cannot  be 
evidence. 

The  CHIEF  JUSTICE.  The  Chief  Jnstioe 
thinks  the  evidence  is  cumulative  only,  and  is 
admissible.  He  will  put  the  question  to  the 
Senate  if  any  Senator  aesires  it.  The  counsel 
will  rednce  their  question  to  writing. 

Mr.  Manager  BUTLER.  Upon  the  whole  I 
will  not  press  the  objection. 

The  CHIEF  JUSTICE.  The  oyection  is 
withdrawn. 

Mr.  CURTIS,  (to  the  witness.)  State 
whether  you  communicated  to  the  President, 
in  the  presence  of  General  Thomas,  what  had 
transpired  in  reference  to  the  case? 

Answer,  My  recollection  is  that  I  commnni- 
cated  what  had  transpired  to  the  President  in 
the  absence  of  General  Thomas  in  the  first  in- 
stance, for  he  was  not  at  the  Executive  Man- 
sion wnen  I  called  ;  bat  during  the  interview 
General  Thomas  arrived,  and  the  same  com- 
munication was  again  made  in  a  general  con- 
versation, in  which  the  Attorney  General,  Mr. 
Stanbery,  the  President,  General  Thomas,  and 
myself  participated. 

Question.  1  wish  now  you  would  state  whether, 
either  from  the  President  himself,  or  from  the 
Attorney  General  in  his  presence,  you  received 
any  instructions  or  suggestions  as  to  the  coarse 
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to  be  panned  bjjon  in  reference  to  General 
Thomas's  ease? 

Mr.  Manager  BUTLER.    Stay  a  moment 

By  Mr.  Curtis: 

Question.  In  the  first  place  you  may  fix,  if 
you  please,  the  hoar  ot  the  day  when  this 
occurred  on  the  22d7 

The  W  iTN  ESS.  The  Manager  signified  to  me 
to  stop. 

Mr.  Manager  BUTLER.    What  date  was  it? 

The  Witness.    The  22d  of  February. 

By  Mr.  Curtis: 

Question.  Now,  the  hour  of  the  day,  as  near 
as  you  can  fix  it? 

Attsvier.  I  think  the  proceedings  before 
Chief  Justice  Cartter  at  chambers  toolc  place 
between  ten  and  half  past  ten  o'clock ;  to  the 
best  jof  my  recollection  about  ten  o'clock. 
Immediately  after  they  terminated,  (and  they 
extended  through  only  a  very  brief  period,  for 
it  was  simply  to  gire  a  bond,)  I  ordered  copies 
of  the  papers  to  be  made,  and  as  soon  as  they 
were  made  I  took  Uiem  to  the  Executive  Man- 
sion. I  think  it  occupied  probably  from  thirty 
minutes  to  an  hour  to  make  the  copies,  and  my 
impression  is  that  I  reached  the  Executive 
Mansion  by  noon. 

Question.  Now,  yon  can  answer  the  residue 
of  the  question,  whether  you  received  either 
from  the  Preudent  himseiC  or  the  Attorney 
General  in  the  presence  of  the  President,  any 
directions  or  suggestions  as  to  the  coarse  to  be 
taken  by  you  as  counsel  in  that  case? 

Mr.  Manager  BUTLER.  Do  you  ask  bow 
for  the  conversations? 

Mr.  CURTIS.  I  ask  for  suggestions  or 
directions  to  this  gentleman.  Ido  not  go 
outside  of  those. 

Mr.  Manager  BUTLER.  I  think  those  are 
conversations,  and  I  do  not  think  they  can  be 
put  in.  This  was  not  employing,  as  was  the 
other  case,  a  counsel  to  do  anything;  bat  it 
was  giving  directions  as  to  how  Thomas's 
counsel  should  try  his  case. 

Mr.  CURTI3.  1  suppose  it  depends  en- 
tirely upon  what  was  said.  They  might 
amount  to  verbal  acts,  as  they  are  called  in 
the  books ;  and  if  this  gentleman  so  received 
aud  acted  upon  them  I  snppose  they  then  pass 
out  of  the  range  of  mere  talk  or  declarations. 
The  qaestion  is  whether  he  received  instruc- 
tions or  suggestions  from  the  President  or  the 
Attorney  General. 

Mr.  Manager  BUTLER.  It  will  be  per- 
ceived that  the  difficulty  is  this :  it  is  not  a 
mere  question  of  the  diU'ereuce  between  acts 
and  declaratiauH,  although  declarations  make 
it  a  remove  further  off;  but  my  proposition  is 
that  the  President's  acts  in  directing  General 
Thomas's  counsel  to  defeud  General  Thomas, 
his  client,  not  being  employed  by  him,  the 
President,  cannot  be  evidence,  whether  re- 
garded as  acts  or  as  declarations.   That  is  all. 

Mr.  EVARTS.  It  does  not  follow  that  these 
ioMructions  were  to  defend  Mr.  Thomas.  The 
point  of  the  inquiry  is  that  the  instructions 
were  to  make  investigations  in  this  proceeding 
whether  steps  could  be  taken  in  behalf  of  the 
President.  Yon  cannot  anticipate  what  the 
answer  is  to  be  by  the  objections.  _  We  offer  to 
show  that  the  Attorney  General,  in  the  pres- 
ence of  the  President,  after  this  report  of  tlie 
sitnation  that  was  opened  by  the  existence  of 
this  case  of  General  Thomas,  gave  certain 
directions  to  this  gentleman  of  the  profession 
in  reference  to  grafting  upon  that  case  the 
means  of  having  a  habeas  corpus. 

Mr.  Manager  BUTLER.  I  do  not  propose 
to  argue  it.  The  statement  of  it  is  enough. 
General  Thomas's  lawyer  goes  to  the  Presi- 
dent ;  the  President  has  no  more  right  to  direct 
General  Thomas's  lawyer  than  he  has  to  direct 
me ;  and  thereupon  they  do  not  offer  even  the 
declarations  of  the  President,  but  they  offer 
now  the  declwations  of  the  President's  lawyer. 
Attorney  General  Stanbery,  and  you  are  asked 
to  allow  his  counsel  to  put  his  declarations  as 
part  of  this  defense.  It  that  is  allowed  to  go 
m  no  argument  on  earth  can  be  of  any  avail. 

The  CHIEF  JUSTICE.  The  counsel  will 
please  reduce  their  question  to  writing. 


The  o£fer  of  proof  was  reduced  to  wriUng 
and  sent  to  the  desk. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  propounded  by  the  counsel 
for  the  President. 

The  Secretary  read  as  follows  : 

We  offer  to  prove  that  about  th*  hour  of  twelve 
noon,  on  the  22d  of  February  •  upon  the  first  commu- 
nication to  the  President  of  the  aitnatioD  of  General 
Thomu'a  case,  the  President,  or  the  Attomer  Gen- 
eral in  hit  presence,  save  the  attorneys  certain  direc- 
tions as  to  obtainioK  a  writ  of  hak«u  mrmu  for  the 
poipose  of  tesliogindieially  tberif  ht  of  Hr.  Stanton 
to  continne  to  hold  the  office  of  Secretary  of  War 
asaiait  the  authority  of  the  Presidont. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  this  evidence  admissible  within  the  rnle 
already  determined  by  the  Senate.  He  will 
submit  the  qaestion  to  the  Senate  if  any  Sen- 
ator desires  it.  [Aftera  paase.]  The  witness 
may  answer  the  question. 

The  Witness.  I  should  like  to  have  the 
question  read. 

Mr.  CURTIS.  The  question  is,  whether  the 
President,  or  the  Attorney  General  in  his  pres- 
ence, gave  you  any  instructions  in  respect  to 
proceedings  to  obtain  a  writ  of  habeas  corpus 
to  test  the  right  of  Mr.  Stanton  to  hold  the 
office  of  Secretary  contrary  to  the  will  of  the 
President? 

Answer.  The  Attorney  General,  upon  learn- 
ing from  me  the  situation  of  the  case,  asked 
if  It  wiis  possible  in  any  way  to  get  it  to  the 
Supreme  Court  immediately.  I  told  hire  I  was 
not  prepared  to  answer  that  question.  He 
then  said:  "Look  at  it  and  see  whether  yon 
can  take  it  up  to  the  Supreme  Court  immedi- 
ately upon  a  habeas  corpus  and  have  a  decision 
from  that  tribunal."     I  told  him  I  would. 

Question.  Subsequent  to  this  time  did  you 
come  in  communication  with  any  gentleman 
acting  as  coumsel  for  the  President  in  reference 
to  this  matter,  and  who  was  that  gentleman, 
if  any? 

Mr.  JOHNSON.  ^Vbat  is  the  question? 
We  did  not  hear  it. 

Mr.  CURTIS.  The  qaestion  is,  whether, 
subsequent  to  this  time,  he  came  into  oommn- 
nication  with  any  other  legal  gentleman  acting 
as  counsel  for  the  Fresident,  and  who  he  was? 

Anstoer.  I  examined  the  question  as  re- 
quested by  the  Attorney  General,  and  on  the 
evening  or  afiemoon  of  the  22d,  and  I  think 
withiu  two  or  three  hours  after  I  had  seen  him, 
I  wrote  him  a  note. 

Mr.  Manager  BUTLER.  We  will  not  have 
the  contents  of  that  note  unless  it  is  ruled  in. 

The  Witness.  I  paused,  sir,  that  yoa  might 
object 

By  Mr.  Cunns : 

Question.  Stating  the  resalt  of  that  examin- 
ation? 

Answer.  Staling  the  resalt  of  that  examina- 
tion. 

Mr.  Manager  BUTLER.  Whatever  was  in 
that  note,  you  will  not  state  it 

The  Witness.    That  was  all  the  contents. 

Mr.  Manager  BUTLER.  Nothing  will  be 
stated  unless  the  Senate  rules  it  in. 

By  Mr.  CuaTis ; 

(i^teslion.  Yoa  wrote  him  a  note  on  this 
subject? 

Answer.  I  wrote  him  a  note  on  this  subject, 
and  on  the  following  Monday  or  Tuesday,  this 
being  Saturday,  I  met  Mr.  Cox,  who  was  the 
counsel  of  the  President,  as  I  understood,  and 
in  consultetion  with  him  I  communicated  to 
him  the  conclusions  to  which  I  had  arrived  in 
the  course  of  my  examination  on  the  Saturday 
previous,  and  we,  having  come  to  the  same 
conclusion,  agreed  to  conduct  the  case  together 
in  harmony  with  a  view  of  accomplishing  the 
contemplated  result  of  getting  it  to  tne  Sapreme 
Court  on  a  habeas  corpus. 

Question.  State  now  anything  which  you 
and  Mr.  Cox  did  for  the  purpose  of  accom- 
plishing that  result? 

Answer.  Having  formed  our  plan  of  pro- 
ceeding, we  went  into  court  on  the  day  on 
which,  according  to  the  bond.  General  Thomas 
was  to  appear  biefore  Judge  Cartter  at  cham- 
bers. 

Mr.  JOHNSON.    What  day  was  that? 


Tha Witness.  Thatwas,I(hink,onWedae» 
day,  the  26th,  if  I  am  not  mistaken.  Shall  I 
state  what  transpired? 

Mr.  CURTIS.  Yes,  so  far  as  it  regards 
yoar  acts. 

Mr.  Manager  BUTLER.  I  respectfully  sub- 
mit once  again,  Mr.  President,  that  the  acts  of 
General  Thomas's  counsel  under  the  direction 
of  the  Attorney  General,  after  the  President 
was  impeached,  cannot  be  put  in  endence. 

The  WrrxESB,  (to  counseL)  Will  yoa  idlow 
me  to  make  a  correction? 

Mr.  CURTIS  and  Mr.  EVARTS.  Certainly. 

TheWiTXBSs.  You  asked  when  I  next  came 
in  contact  with  any  one  representing  the  Pres- 
ident I  should  hiave  stated  that  on  Tuesdar 
night,  by  appointment,  I  had  an  interview  with 
the  Attorney  General  upon  the  subject  of  this 
case  and  the  proceedings  to  be  taken  on  the 
following  day. 

Mr.  Manager  BUTLER.  I  do  not  see  that 
that  alters  the  tjoestion,  which  I  desire  may  be 
reduced  to  writing,  if  it  is  ever  to  be  done,  be- 
fore I  argne  it;  because  I  have  argued  one  or 
two  questions  here,  and  then  another  qnestion 
appeared  wbenit  came  to  be  reduced  to  writing. 

The  CHIEF  JUSTICE.  The  ooansel  wOl 
please  reduce  their  question  to  writing. 

The  qnestioq  was  reduced  to  writing,  and 
read  by  the  Secretary,  as  follows: 

What,  if  anything,  did  you  and  Mr.  Oox  do  in  refer- 
ence to  aooomplishing  the  resalt  yon  have  spoken  of? 

Mr.  Manager  BUTLER.  Does  Uiat  include 
what  was  done  in  court  ? 

Mr.  CURTIS.  It  inclades  what  was  done 
by  the  chief  jnstio*  as  a  magistrate  or  in  court, 
if  it  is  so  termed. 

Mr.  Manager  BUTLER.  IsapposeUiatthat 
mast  be  twrmed  a  coort 

Mr.  EVARTS.  It  is  the  same  qaestion  which 
was  put  to  the  other  witness. 

Mr.  Manager  BUTLER.  No ;  it  is  another 
person. 

The  CHIEF  JUSTICE.  Does  tiie  Managtr 
object  to  the  qaestion  as  proposed  ? 

Mr.  Manager  BUTLER.     Yes,  sir. 

The  CHIEF  J  USTICE.  The  Chief  Justice 
thinks  it  is  competent,  but  he  will  put  the 
question  to  the  Senate  if  anjr  Senator  desires 
it.  [After  a  ptuise,  to  the  witness.]  Answer 
the  question. 

The  Witness,  (to  the  Secretary.)  Bead  me 
the  question. 

The  Secretary  read  the  question. 

The  Witness.  To  answer  that  qaestion  it 
is  necessary  that  I  should  state  what  transpired 
before  the  judge  at  chambers  and  in  court  on 
Wednesday;  lor«ll  that  we  did  was  done  to 
accomplish  that  resalt 

Mr.  CURTIS.    Go  on. 

The  Witness.    Shall  I  state  it  7 

Mr.  CURTIS.    Yes. 

Answer.  We  went  into  the  room  in  the  City 
Hall  in  which  the  criminal  coort  holds  its  ses- 
sion in  the  morning.  Chief  Justice  Cartter  was 
then  holding  the  term  of  the  criminal  conrt, 
and  the  criminal  court  was  regularly  opened. 
After  some  business  in  the  criminal  oonrt 
was  discharged  the  chief  jostice  annoanced 
that  he  was  ready  to  hear  the  case  of  General 
Thomas.  The  question  was  then  suggested 
whether  it  was  to  be  heard  in  ehambers  or 
before  the  court  The  chief  jastice  said  he 
woold  hoar  it  as  at  chambers,  the  criminal 
court  not  having  then  been  ac^onmed.  The 
case  was  thereupon  called  op.  The  ooansel 
appearing  for  Mr.  Stanton  or  for  the  Govern- 
ment, Messrs.  Carpenter  and  Riddle,  moved 
that  the  case  be  continued  or  postponed  until 
the  following  day  on  the  groona  of  the  absence 
of  one  or  two  witaesses,  I  think,  and  on  the 
additional  plea  of  Mr.  Carpenter's  indisposi- 
tion. To  tnat  motion,  iStet  consultation  with 
my  associate,  Mr.  Cox,  and  Mr.  Joseph  H. 
Bcadlev,  who  appeared  in  person  as  advisory 
couosel  for  General  Thomas,  I  rose  and  ob- 
jected to  the  pes^onement,  stating  that  I  was 
constrained  to  object,  notwithstanding  the  plea 
of  personal  indisposition,  to  which  I  always 
yieui<Ml;  but  I  objeoted  now  for  the  reason  that 
this  was  a  case  involving  a  qaestion  of  great 
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public  interest,  whiek  th*  hannonioM  action 
of  tb«  Government  rendered  it  necessary 
should  be  speedily  determined.  I  elaborated 
the  riew.  Mr.  Carpenter  replied,  representing 
that  there  could  be  no  detriment  to  the  public 
service,  and  he  enrnestly  nrged  the  court  to  a 
postponeraenL  The  chief  justice  thereupon 
said — I  think  he  remarked  that  it  was  the  first 
time  he  knew  of  a  case  in  which  the  plea  of  a 
personal  indisposition  of  counsel  was  not  ac- 
ceded to  by  the  other  side,  that  it  was  generally 
suClicient,  and  went  on  to  remark  upon  the 
motion  further  in  such  a  manner  that  I  con- 
eluded  he  would  continue  the  case  until  the 
following  day ;  efhd  as  soon  as  we  saw  that  he 
would  continue  the  case  until  the  following  day 
we  brought  forward  a  motion  that  it  be  then 
adjourned  from  before  the  chief  justice  at 
chambers  to  the  chief  justice  holding  the 
criminal  court.  That  question  was  argued  by 
counsel,  and  overruled  by  the  court. 

Mr.  JOHNSON.     By  the  court? 

The  WiTSESS.  By  the  judge  at  chambers, 
not  by  the  court.  I  then  submitted  to  the 
judge 

Mr.  Manager  BUTLER.  Mr.  President,  I 
wish  it  simply  understood,  that  I  may  clear 
my  skirts  of  this  matter,  that  this  all  goes  in 
under  our  ob^ction,  and  under  the  ruling  of 
the  presiding  officer. 

The  CmUF  JUSTICE.  It  goes  in  under 
the  direction  of  the  Senate  of  the  United 
States.     [To  the  witness.]     Proceed,  sir. 

The  Witness.  We  then  announced  to  the 
judge  that  General  Thomas's  bail  had  sur- 
rendered him,  or  that  he  was  in  custody  of  the 
marshal,  and  the  marshal  was  advancing  to- 
ward him  at  the  time.  I  think  that  Mr.  Brad- 
ley or  Mr.  Cox  handed  me,  while  on  my  feet, 
and  while  I  was  making  that  announcement, 
the  petition  for  a  habea*  corpus,  which,  I  then 
presented  to  the  criminal  court,  which  having 
opened  in  the  morning,  had  not  yet  adjourned, 
and  over  which  Chief  Justice  Cartter  was  pre- 
siding. I  presented  the  halbeai  corpus  to  the 
criminal  court. 

Mr.  CURTIS.    The  petition? 

The  Witness.  The  petition  for  a  kabeat 
corpus  to  the  criminal  court,  representing  that 
General  Thomas  was  in  custody  of  the  mar- 
shal, and  asked  that  it  should  be  heard. 

Mr.  Manager  BUTLER.  Was  that  petition 
in  writing? 

The  WiTirsas.  That  petition  was  in  writing, 
I  believe.  As  I  said,  it  was  banded  to  me  by 
one  of  my  associates,  and  if  my  recollection 
serves  me  aright  I  have  seen  the  petition  since, 
and  it  was  not  signed.  When  handed  to  me 
General  Thomas  and  Mr.  Bradley  were  sitting 
immediately  behind  me,  and  after  reading  it  1 
laid  it  down,  and  I  believe  it  was  taken  up  by 
;ome  of  the  reporters  and  not  regained  for  naif 
an  hour. 

By  Mr.  Cdbtis  : 

Question.  Well,  sir,  after  you  had  read  it 
what  oconrred  ? 

Ansteer.  After  I  had  rend  it  a  discussion 
arose  upon  the  propriety  of  the  petition  and 
the  regularity  of  the  time,  in  reKord  to  the  time 
of  itspresentatioa.  The  counsel  upon  the  other 
side  contended  that  General  Thomas  was  not 
in  custody,  and  that  it  was  a  remarkable  case — 
1  remember  that  expression,  I  think,  of  Mr. 
Carpenter's— for  an  accused  party  to  insist 
upon  putting  himself  in  jail  or  m  custody.  We 
contended  that  he  was  in  custody.  The  chief 
justice  ruled  that  he  was  not  in  custody  at  all, 
and  that  he  did  not  purpose  to  put  him  in  cus- 
tody. The  counsel  upon  the  other  side  further 
stated  that  they  desired  neither  that  he  should 
be  put  in  onstody  nor  that  he  should  give  bond, 
because  they  were  certain,  from  his  character 
and  positiofa,  that  be  would  be  here  to  answer 
any  chai^  that  might  be  brought  a^nst  him. 
The  chiet  justice  replied  that,  in  view  of  the 
statwaents  made  by  the  counsel,  he  should 
neither  put  him  in  custody  nor  demand  bond, 
and  wis  himself  satisfied  there  was  no  necessity 
for  pursuing  eithercourse.  We  then  remarked, 
"  It  he  is  not  in  custody  and  not  under  bond 
be  is  discharged."    I  tiiiuk  some  one  said, 


"  fie  is  then  discharged ; "  and  thnrenpon,  in 

order  that  there  might  be  a  decision  in  refer- 
ence to  the  alternatives  presented  of  his  being 
placed  in  custody  or  discharged  upon  the  rec- 
ord, we  moved  tor  his  discbarga  in  order  to 
bring  up  the  question  officially  of  his  commit- 
ment.    He  was  thereupon  discharged. 

Mr.  CUKTIS.  I  believe  that  is  all  we  wish 
to  examine  Mr.  Merrick  upon. 

Cross-examined  by  Mr.  Manager  Butleb  : 

Question.  Were  you  counsel,  Mr.  Merrick, 
for  Snrratt? 

Answer.  I  was,  sir. 

Question.  Was  Mr.  Cox? 

Answer.  He  was  not. 

Question.  Was  Mr.  Bradley,  who  was  advis- 
ory counsel  in  this  proceeding? 

Answer.  He  was. 

Question.  When  you  got  to  the  Executive 
Mansion  that  morning  Thomas  was  not  there, 
yon  tell  us  7 

Answer.  I  think  not.  That  is  my  recollec- 
tion. 

Question.  Did  you  learn  whether  he  had  been 
there? 

Answer.  I  do  not  recollect  whether  I  did  or 
not.  Had  I  so  learned  I  probably  should  have 
recollected  it. 

Question.  Did  you  not  learn  that  Thomas 
was  then  over  at  the  War  Department? 

ATiswer.  I  do  not  recollect  that  I  did,  and 
think  I  did  not. 

Question.  Did  yon  not  learn  when  he  re- 
turned that  he  had  come  from  the  War  Depart- 
ment? 

Answ&r.  I  do  not  recollect. 

Mr.  Manager  BUTLER.  I  will  not  tax  your 
want  of  recollection  any  farther.    [Laughter.  J 

Edwih  0.  Persim  sworn  and  examined. 

By  Mr.  Etabts  : 

Question.  Where  do  you  reside  7 

Answer.  I  reside  on  Long  Island,  near  Ja- 
maica. 

Question.  How  long  have  you  been  a  resi- 
dent of  that  region  7 

Answer.  I  have  been  a  resident  of  Long 
Island  over  ten  years. 

Question.  Previous  to  that  time  where  had 
yon  resided? 

Answer.  Memphis,  Tennessee. 

Question.  Are  you  personally  acquainted 
with  the  President  of  the  United  States  7 

Ansicer.  lam. 

Question.  And  for  bow  long  a  time  have  you 
been  so  personally  acquainted  with  him? 

Answer.  I  knew  Mr.  Johnson  in  Tennessee 
for  several  years  before  I  left  the  State,  having 
met  him  more  particularly  upon  the  stomp  in 
political  campaigns,  I  being  a  Whig  and  he  a 
Democrat. 

Question.  And  has  that  acquaintance  con- 
tinued nntil  the  present  time  7 

Answer.  It  has. 

Question.  Were  you  in  the  city  of  Washing- 
ton iu  the  month  of  February  last  ? 

Answer.  1  was. 

Question.  And  for  what  period  of  time? 

Answer.  I  oame  here,  I  think,  about  the  Ist 
day  of  February,  or  near  that  time,  and  re- 
mained until  about  the  1st  of  March  or  last  of 
Februuy. 

Question.  During  that  time  were  you  at  a 
hotel  or  at  a  private  residence? 

Answer.  At  a  private  boarding- bouse. 

Question.  Did  you  have  an  interview  with 
the  President  of  the  United  Sutes  on  the  21st 
of  February? 

Answer.  1  did. 

Question.  Alone,  or  in  company  with  whom? 

Answer.  In  company  with  a  member  of 
the  House  of  Representatives. 

Question.  Who  was  he  ? 

Answer.  Mr.  Sslyb,  of  Rochester,  New  York. 

Question.  How  did  it  happen  that  you  made 
this  visit? 

Mr.  Manager  BUTLER.  I  pray  judgment 
on  that. 

Mr.  EVART3.  It  is  merely  introductory. 
It  is  nothing  material.  You  have  no  ground 
to  object,  as  tlie  answer  will  show. 


Mr.  Manager  BUTLER.    Very  well. 

The  Witness.  Mr.  Selte  said  that  while  he 
knew  the  President  he  never  had  been  form- 
ally presented  to  him ;  and  nnderatanding 
that  1  was  a  friend  of  the  President,  and  well 
acquainted  with  him,  he  asked  me  if  I  would 
noi  go  up  with  him  to  the  President's  and  in- 
troduce him. 

By  Mr.  EvARTS : 

Question.  When  did  this  occur? 

Answer.  On  the  20th. 

Question.  The  day  before? 

Answer.  The  day  before — on  the  20lh. 

Question.  Your  visit,  then,  on  the  21st  was 
on  this  inducement? 

Answer.  I  made  the  appointment  for  the 
next  day.  I  informed  Mr.  Selte  that  itwai 
Cabinet  day,  and  it  would  be  no  use  to  go  nn- 
til after  two  o'clock,  as  we  probably  would  - 
not  be  permitted  to  enter,  and  appointed  two 
o'clock,  at  his  rooms  in  Twelfth  street,  tomcxt 
him  for  that  purpose. 

Question.  You  went  there,  and  you  took  up 
Mr.  Selte? 

Answer.  I  went  to  Mr.  Selte' s  room.  He 
called  a  carriage,  and  we  got  in  and  drove  to 
the  President's  house,  a  little  after  twoo'clock, 
or  perhaps  nearly  three.  I  did  not  note  the 
hour. 

Question.  Did  you  have  any  difficulty  in  let- 
ting in  ? 

Answer.  We  had.  Mr.  Kershaw,  the  nsber 
at  the  door,  when  I  handed  him  Mr.  Seltk's 
eard  and  mine,  said  that  the  President  had 
some  of  his  Cabinet  wiih  him  yet,  and  no  one 
would  be  admitted.  I  told  him  I  wished  tbat 
be  would  go  in  and  say  to  the  President  or  say 
to  Colonel  Moore,  with  my  compliments 

Mr.  Manager  BUTLER.  Excuse  me;  are 
you  going  to  put  in  Colonel  Moore? 

Mr.  EVARTS.  It  is  no  matter;  we  are 
only  ^ting  at  the  fact  how  he  got  in.  [To 
the  witness.  ]  Was  the  fact  that  Mr.  Selte  was 
a  member  of  Congress  mentioned  ? 

Answer.  Tbatwas  mentioned  that  Mr.  Selye 
was  a  member  of  Congress. 

Question.  And  so  you  got  in? 

.^n«««r.  And  so  we  got  in. 

Question.  When  you  went  np-stairs;  and 
were  you  immediately  admitted,  or  otherwise? 

Attswer.  We  were  np-stairs  then  when 
this  took  place :  in  the  ante-room  near  the 
President's  reception-room. 

Question.  Very  well ;  then  you  went  in  after 
awhile  7 

Answer.  Yes,  sir ;  we  went  in. 

Questiojk.  Was  the  President  i^one  when  you 
went  in  ? 

Answer.  He  was  alone. 

Question.  And  did  you  introduce  Mr.  Selte? 

Answer.  I  introduced  Mr.  Seltb. 

Question.  As  a  member  of  Congress? 

Answer.  As  a  momber  of  Congress  from  the 
Rochester  district. 

Question.  Before  this  time  bad  you  heard 
that  any  order  for  the  removal  of  Mr.  Stanton 
had  been  made? 

Answer.  I  had  heard  nothing  of  it. 

Question.  Nor  had  Mr.  Selyb,  so  far  as  you 
know? 

Answer.  He  had  not  I  found  him  lying 
down  when  I  got  to  his  room,  about  two  o'clock, 
and  he  complained  of  being  unwell. 

Question.  So  far  as  you  kaow,  he  had  heard 
nothing  of  it? 

Answer.  So  far  as  I  know,  he  had  heard 
nothing  of  it. 

Question.  Did  you  then  hear  from  the  Presi- 
dent of  the  removal  of  Mr.  Stanton  7 

Mr.  Manager  BUTLER.  Stay  a  moment 
We  feel  it  our  duty  to  object  to  the  state- 
ment of  the  President  to  this  person  or  Mr. 
Selte  or  anybody  else,  declarations  made  to 
parties  in  the  country  generally.  There  can  be 
no  end  to  this  kind  of  evidence ;  everybody 
may  be  brought  here.  Where  are  we  to  stop, 
if  there  is  to  be  any  stop  7  If  not,  the  time 
of  the  country  will  be  consumed  in  hearing 
every  conversation  between  the  President  and 
every  person  that  he  chooses  to  introduce. 

Mr.  EVARTS.    If  the  evidence  is  proper 


Digitized  by 


Google 


THE  GONGRBSSIOJ^AL  GLOBE. 


287 


ihe  time  to  hare  considered  about  the  public 
interest  was  when  the  trial  was  commenced  or 
promoted.  We  are  not  to  be  excluded  from  a 
defenae  because  it  takes  time  to  put  il  in.  Of 
coarse  it  would  be  more  convenient  to  stop  a 
cause  at  the  end  of  the  prosecution's  case  stud 
save  the  time  of  the  country  or  of  the  court. 
We  are  reducing  to  wriLing  our  offer. 

Mr.  Manager  BUTLER.  The  question  simply 
is  what  was  said  between  the  President  and 
Mr.  Selye  and  Mr.  Perrin.  That  is  the  ques- 
tion that  I  had  the  honor  to  object  to. 

Mr.  EVAETS.  We  are  reducing  it  to  form 
in  order  that  it  may  be  passed  upon. 

The  offer,  having  been  reduced  to  wriUng, 
was  read  by  the  Secretary,  as  follows : 

Ws  offer  to  provo  that  the  President  then  stated 
that  h«  bad  iuued  an  order  for  the  removal  of  Mr. 
Stanton  and  !ae  employment  of  Qeneral  Thomaa  to 
perform  the  duties  ad  laterim .-  that  thereupon  Mr. 
Perrin  said  "  Suppoain*  Mr.  Stanton  should  oppose 
theorder:"  thePresideatreplied"Tber«i8nodiiager 
of  that,  for  Qeneral  Thomas  is  already  in  the  office." 
He  then  added.  "It  is  only  a  temporary  arrsnire- 
m«nt:  I  shall  send  in  to  the  Senate  at  once  a  good 
name  for  the  oSae." 

Mr.  Manager  BUTLBR.  I  find  it,  Mr. 
President  and  Senators,  my  doty  to  object  to 
this.  There  is  no  end  to  declarations  of  this 
sort.  The  admission  of  those  to  Sherman  and 
to  Thomas  was  advocated  on  the  ground  that 
the  office  was  tendered  to  them  and  that  it  was 
a  part  of  the  ret  galm.  This  is  mere  narra- 
tion, mere  statement  of  what  be  had  done  and 
what  he  intended  to  do.  It  never  was  evidence 
and  never  will  be  evidence  iu  any  organized 
court,  80  tar  as  any  experience  in  court  has 
taught  me.  I  do  not  see  why  you  lioiit  it.  If 
Mr.  Perrin,  who  says  that  lie  has  heretofore 
been  on  the  stamp,  can  go  there  and  ask  him 
qnestions,  and  the  answers  can  be  reoeived, 
why  not  anybody  else  7  If  Mr.  Seltk  ^uld  go 
there  why  net  everybody  else  7  Why  could  he 
not  make  declaratioBs  to  every  man,  ay,  and 
woman,  too,  and  bring  tbem  in 'here,  as  to 
what  be  intended  to  du  and  what  he  had  done 
to  instruct  the  Senate  of  the  United  States  in 
tbeir  duties  sitting  as  a  high  court  of  impeach- 
ment? 

Mr.  EVARTS.  Mr.  Chief  Justice,  I  am 
not  aware  that  the  credit  of  this  testimony  is 
at  all  affected  by  the  fact  that  Mr.  Perrin  has 
been  engaged  in  political  canvasses,  nor  do  I 
suppose  that  itassists  us  in  determining  whether 
this  should  be  admitted,  because  a  declaration 
might  be  made  even  to  a  female.  The  ques- 
tion, then,  is,  whether  the  deolaration,  at  this 
time  and  under  these  circumstances,  of  the 
Preudent's  intent  in  what  he  had  done  was 
and  is  proper  to  be  heard. 

Jt  will  be  observed  that  this  was  an  interview 
between  the  Prestdeat  of  the  United  States 
and  a  member  of  Congress,  one  of  '*  the  grand 
incfuest  of  the  nation,"  holding,  therefore,  an 
oSicial  duty  and  having  access,  by  reason  of 
his  official  privilege,  to  the  person  of  the 
President;  that  at  this  hour  of  the  day  the 
President  was  in  the  attitude  of  supposing, 
upon  the  report  of  General  Thomas,  that  Mr. 
Stanton  was  ready  to  yield  the  ofSee,  desiring 
only  the  time  necessary  to  aecoasmodate  his 
private  convenience,  and  thalhe  then  stated  to 
these  gentlemen,  "I  have  removed  Mr.  Stanton 
and  appointed  General  Thomas  ad  interim," 
which  was  their  first  intelligence  of  the  occur- 
rence; that  upon  the  suggestion,  "Will  there 
not  be  trouble  or  difficulty?"  the  President 
answered  (showing  thus  the  bearing  on  any 
question  of  threats  or  purpose  of  force  as  to 
l>e  imputed  to  him  from  the  declarations  that 
Oetieral  Thomas  was  making  at  about  the 
saute  hour  to  Mr.  Wilkeson)  that  there  was  no 
poueusion  for  or  "  no  danger  of  tbatas  General 
'J'humaa  was  already  in."  Then,  as  to  the 
motive  or  purpose  entertained  by  the  President 
lit  Uie  time  of  this  act  of  providing  anybody 
iliat  should  control  the  War  Department  or 
the  military  appropriations,  or  by  combination 
with  the  Treasury  Department  suck  the  public 
funds,  or  to  have,  though  I  regret  to  repeat 
the  words  as  used  by  the  honorable  Manager, 
a  tool  or  a  slave  to  carry  on  the  office  to  the 
detriment  of  the  public  service,  we  propose  to 


show  that  at  the  very  moment  he  asserts,  "This 
is  but  a  temporary  arrangement;  I  shall  at 
once  send  in  a  good  name  for  the  office  to  the 
Semite." 

Now,  jfou  will  perceive  that  this  bears  upon 
the  President's  condition  of  purpose  in  this 
matter,  both  in  respect  to  any  force  as  threat- 
ened or  suggested  by  anybody  else  being 
imputable  to  him  at  this  time,  and  upon  the 
question  of  whether  this  appointment  of  Gen- 
eral Thomas  had  any  other  purpose  than  what 
appeared  upon  its  face,  a  nominal  appointment, 
to  raise  the  question  of  whether  Mr.  Stanton 
would  retire  or  not,  and  determined,  as  it 
seemed  to  be  for  the  moment,  by  the  acquies- 
cence of  Mr.  Stanton,  was  then  only  to  be 
maintained  until  a  name  was  sent  into  the 
Senate,  as  by  proof  hitherto  given  we  have 
shown  was  done  on  the  foUowiag  day  before 
one  o'clock. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  ask 
that  the  question  be  read. 

The  CHIEF  JUSTICE.  The  proposal  of 
the  counsel  for  the  President  will  be  read. 

The  Secretary  read  as  follows : 

We  offer  to  prove  that  the  President  then  stated 
that  he  had  issued  an  order  for  the  removal  of  Mr. 
Stanton  and  the  employment  of  Mr.  Thomas  to  per- 
form the  duties  ad  iiUerim!  that  thereupon  Mr.  Per- 
rin said,  "Supposing  Mr.  btanton  should  oppose  the 
order."  The  FrcxidenC  reiilied  :  "There  is  no  dan- 
ger of  that,  for  Qeneral  Thomas  Is  already  in  the 
offiee."  He  then  added;  "It  is  only  a  temporary 
arrangement;  I  shall  send  into  the  tienate  at  once  a 
good  name  for  the  office." 

Mr.  Manager  WILSON.  Mr.  President,  as 
this  objection  is  outside  of  any  former  ruling 
of  the  Senate,  and  is  perfectly  within  the  rule 
laid  down  in  Hardy's  case,  I  wish  to  call  the 
attention  of  the  Senate  to  that  rule  againj  not 
for  the  purpose  of  entering  upon  any  consider- 
able discussion,  but  to  leave  this  objection 
under  that  rule  to  the  decision  of  the  Senate: 

"Nothing  is  so  clear  as  that  all  declarations  which 
apply  to  facts,  and  oven  apply  to  the  particular  case 
that  is  charged,  though  the  intent  should  moke  a 
part  of  that  charge,  are  evidence  against  a  prisoner, 
and  are  not  evidence  for  him,  because  the  presump- 
tion upon  which  declarations  are  evidence  is  that 
no  man  would  declare  anything  against  himself  un- 
less it  were  true;  but  every  man,  if  be  was  in  a  diffi- 
culty, or  in  the  view  to  any  dimcalty,  would  make 
declarations  for  himself."— 21  Suu*  TriaU,  p.  1096. 

If  this  offer  of  proof  does  not  come  perfectly 
within  that  rule  then  I  never  met  a  case  within 
my  experience  that  would  come  within  its  pro- 
visions. I  leave  this  objection  to  the  decision 
of  the  Senate  upon  that  rule. 

Mr.  EVARTS.  It  may  truly  be  said,  I  sap- 
pose,  Mr.  Chief  Justice  and  Senators,  that  the 
question  now  proposed  is  not  entirely  covered 
by  any  previous  ruling  of  the  Senate,  because 
there  were  circumstances  in  regard  to  the  atti- 
tude of  the  persons  between  whom  and  the 
President  those  conferences  took  place  that  are 
not  precisely  reproduced  here  in  the  relation 
of  a  member  ot  Congress  toward  the  Presi- 
dent. But,  Senators,  you  will  perceive  that 
before  the  controversy  arose,  and  at  a  time 
when,  in  the  President's  opinion,  there  wtw  to 
be  no  controversy,  he  macie  this  statement  in 
the  course  of  his  proper  intercourse  with  this 
member  of  Congress,  thus  introduced  to  him, 
concerning  his  public  action.  It  is  applicable 
in  reference  both  to  the  point  of  why  the  ap- 
pointment of  General  Thomas  was  made  and 
with  what  limitation  of  purpose  in  so  appoint- 
ing him,  and  as  bearing  also  upon  the  queetiou 
of  whether  he  was  using  or  justifying  force. 
May  not  declarations  that  are  drawn  from  sup- 
posed coa4iutors  of  his,  with  a  view  of  fixing 
upon  him  the  responsibility  of  the  same,  be 
rebutted  by  his  statements  at  the  same  period 
in  this  open  and  apparently  truthful  manner, 
unconnected  with  any  agitation  or  any  ques- 
tions of  difficulty  or  any  lit  motaf  And  then 
it  is  important,  as  bearing  upon  this  precise 
fact,  that  the  next  da^  having  sent  in,  as  we 
have  proved,  the  nomination  of  Mr.  Ewing, 
senior,  of  Ohio,  for  the  place  of  Secretary  of 
War,  to  show  that  that  was  not  a  purpose  or 
an  act  that  was  formed  after  the  occasion  of 
difficulty  or  after  the  appearance  of  danger  or 
threat  to  himself;  but  that  at  the  very  moment 
that  he  was  performing  the  act  of  removing 


Mr.  Stanton  and  appointing  General  Thomas, 
and  had  supposed  that  it  had  quietly  been 
acceded  to,  he  then  and  there  had  the  purpose 
not  of  making  an  appointment  of  General 
Thomas  that  was  to  hold,  which  should  snper- 
sede  proper  action  of  the  Senate ;  but  at  the 
very  moment,  having  used  this  necessary  ap- 
pointment for  the  purpose  of  testing  the  ques- 
tion of  the  Constitution  and  of  the  law,  he  then 
proposed  to  send  to  the  Senate  of  the  United 
States  a  nomination  for  the  office. 

Mr.  Manager  BUTLER.  Mr.  Presiden  t 
there  are  one  or  two  new  facts  now  put  in,  or 
pretended  facts,  upon  which  this  evidence  is 
pressed.  The  more  material  one  is  that  this 
was  before  any  controversy  arose  between  the 
President  and  Congress  upon  the  subject  of 
Mr.  Stanton.  If  that  were  so,  then  it  might 
possibly  have  some  cqlor  of  a  shadow  of  a 
shade  of  bearing.  But  had  there  not  been  a 
controversy  going  on?  Had  he  not  known 
that  the  Senate  had  restored  Mr.  Stanton  ? 
Had  he  not  tried  to  get  him  out  and  had  they 
not  put  him  back  ?  Had  he  not  been  beseech- 
ing and  beseeching  General  Sherman  to  take 
the  office  weeks,  ay,  months  before,  and  had 
not  Genwal  Sherman  told  him,  "  I  cannot 
take  it  without  getting  into  difficulty;  there 
will  be  trouble;  why  mix  me,  an  Army  officer, 
up  in  this  trouble  ?"  And  yet  the  President's 
counsel  rise  here  in  their  place  and  pnt  this 
evidence  before  you,  because  it  was  his  deolar- 
ation befwe  any  controversy  arose  or  was 
likely  to  arise  1 

Another  proposition  is  pat  in  here,  and  that 
is  that  this  most  be-  evidence  because  it  was 
said  to  a  member  of  Congress.  I  am  aware 
that  we  have  many  rights,  privileges,  and  ap- 
purtenances belonging  to  our  officiat  position, 
nut  I  never,  was  aware  befiire  that  one  of  them 
was  that  what  was  said  to  us  was  evidence  be- 
cause it  was  said  to  us  by  anybody.  I  have 
had  a  great  many  things  said  to  me  that  I 
should  be  very  unwilling  to  have  rqjarded  as 
evidence.  For  instance,  here  is  a  written 
declaration  sent  to  me  to-day.  "  Butler,  pre- 
pare to  meet  yoarOod."  [Longhter.]  "The 
avenger  is  abroad  on  your  track."  "Hell  is 
your  portion."  [LaugHter.]  Now,  I  tmst  that 
IS  not  evidence  because  it  is  said  to  a  member 
of  Congress.  And  yet  it  is  just  as  pertinent, 
just  as  competent,  in  my  judgment,  as  this 
declaration.  We  are  to  have  these  kinds  of 
declarations  made  to  us  by  the  enemies  of  the 
country,  and  we  are  to  sit  here  and  admit  the 
President's  declarations  in  justification  of  his 
conduct,  which  brings  ont  such  a  condition  of 
this  conntry. 

I  did  not  mean  by  any  manner  of  means 
when  I  was  up  belbre  to  soggest  that  the  fact 
of  this  being  made  to  a  gentleman  who  is  on 
the  stump  would  make  it  more  or  less  compe- 
tent; only  to  show  that  so  far  as  the  evidence 
goes,  so  far  as  they  choose  to  pat  in  his  pro- 
fession, it  is  utterly  outside  of  this  ease.  1  do 
not  think  it  woula  make  it  more  or  less  evi- 
dence bcoaose  it  sfaoald  have  been  nade  to  a 
woman,  I  was  oaky  foreseeing  what  might 
come — quite  as  pitAiable  as  this — that  some 
of  the  lady  fnends — I  beg  pardon  the  woman 
friends  of  the  President  might  have  gone  to 
the  White  House  on  that  day  and  he  might 
have  told  them  what  his  purpose  was.  It 
would  be  jast  as  mnoh  evidence,  in  m^  jndg- 
ment,  as  this ;  and  it  was  only  in  that  view,  to 
show  the  iironmen^leness  of  the  persons  to 
whom  these  competent  declarations  could  be 
made,  that  I  brongkt  up  the  illustration  which 
produced  the  answer  on  the  part  of  the  learned 
counsel. 

Mr.  EVARTS.  The  lU  mota,  Mr.  Chief 
Justice  and  Senators,  so  iar  as  it  has  been 
alluded  to  as  bringing  discredit  upon  the  Presi- 
dent's statements  is  the  controversy  between 
Congress  and  himself  in  regard  to  the  remoral 
of  Mr.  SUnton.  What  political  diffsrences 
there  are  or  may  have  been  between  the  Presi- 
dent and  the  Houses  of  Congress,  it  is  of  no 
consequence  to  inquire,  nor  is  it  of  the  least 
consequence  to  inquire  into  the  period  during 
which  tha  suspension  of  Mr.  Stanton  had  taken 
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place,  for  that,cerbtinly  was  within  any  view 
of  the  lav  that  can  be  saggested.  I  referred, 
therefore,  as  has  often  been  referred,  to  the 
coBtrovers;  prodaoed  by  the  threat  of  the  House 
and  its  very  prompt  execution  of  impeachment ; 
and  that  had  not  occurred  in  any  point  to  ask 
the  President's  attention  at  the  moment  of  this 
statement.  It  was  therefore  a  statement  by 
him  unaffected  by  any  such  considerations  as 
those. 

The  CHIEF  JUSTICE.  Senators,  the  Chief 
Justice  is  unable  to  determine  the  precise  ex- 
tent to  which  the  Senate  regards  its  own  decis- 
ion as  applicable.  He  has  understood  the 
dectnon  to  be  that,  for  the  purpose  of  showing 
intent,  evidence  may  be  given  of  conversations 
with  tae  President  at  or  near  the  time  of  the 
transaction.  It  is  said  that  this  evidence  is  dis- 
tingnishiUjle  from  that  which  has  been  already 
introdnoed.  The  Chief  Justice  is  not  able  to 
to  distingnish  it ;  bat  he  will  submit  directly 
to  the  Senate  the  qneation  whethep  it  is  admis- 
nble  or  not. 

Mr.  CONNESS.  I  ask  for  the  yeas  and 
Bays  on  that  question. 

The  yeas  and  were  ordered. 

The  question  being  taken  by  yens  and  nays, 
resulted — yeas  9,  nays  87 ;  as  follows : 

YBA.8— MiMsii.  Bayard,  Bnckalew,  Davis,  Dixon, 
Doolittle,  Uandrioks,  McCreory,  Pattcnoo  «( '£«!• 
ncs3oe,  and  Vicker»--9. 

N AYS— MMsrg.  Cameron,  Catt«1I,  Chandler.  Conk- 
line,  Cannea,  Cerb«tt,OnMriB,  Drake,  Ferry,  Feiisen- 
deu,  Vowler,  FreliacaavMO,  Orimes,  Uarlan.  Uow- 
«rd,  Howe,  Johnson,  Morgan,  Horrill  of  Haine, 
Morrill  of  Vermont,  Morton,  Nye.  Patterson  of 
New  Uampeblre,  Pomeroy,  Ramiey,  Roaa,  Staerman, 
"  tracuei^ewart,  Thayer,  Tipton,  Xrumbati,  Van 

inkle,  Willqy.  Williame,  Wilson,  and  Yatee— 37. 

NOT  VOTlNO.-MeMra.  Antbony,  Cole,  Ed- 
mundi,  Henderson,  Norton,  Saalsbniy,  Sumner,  and 
Wado-«.» 

So  the  Senate  decided  the  qocstion  to  be 
inadmissible. 

Mr.  EVARTS.  This  evidence  being  ex- 
cluded, we  have  no  other  questions  to  ask  of 
the  witness. 

Mr.  Manager  BUTLER.   We  have  none,  sir. 

Mr.  EVARTS.  We  have  reached  a  ^int, 
Mr.  Chief  Justice  and  Senators,  at  which  it 
will  be  convenient  to  ns  that  we  should  not  be 
required  to  produce  more  evidence  to-day. 

Mr.  Manager  BUTLER.  Mr.  President,  I 
hope  upon  this  movement  for  delay  the  Presi- 
dent's coansel  will  be  called  npon  to  go  on 
with  their  case,  and  I  have  only  to  put  to  them 
the  exact  thing  that  the  President's  counsel. 
Cox  and  Mr.  Merrick,  used  in  the  case  of 
Oeneral  Thomas  before  the  criminal  court  of 
this  District,  according  to  Merrick's  testimony. 
It  is  always  ungracious  to  object  to  delay  be- 
cause of  toe  sickness  of  coansel.  We  should 
have  been  glad  to  have  Mr.  Stanbery  here,  but 
'  these  gentlemen  present  can  try  this  case. 
There  ore  fonr  of  them.  When  a  motion  to  post- 
pone the  case  of  Thomas  before  Chief  Justice 
Carttec  was  made  to  postpone  the  case  because 
of  the  sickness  of  lir.  Carpenter,  for  a  nngle 
di^,  the  President's  oounsel,  arguing  his  case, 
tryiajS  his  ease  befisre  the  conn  said  "  No:  a 
case  involving  so  aneh  of  pablicadministratioa 
oaanot  wait  tor  the  sickaees  of  counsel."  "I 
thaok  thee,  Jew,  f(»  teaching  me  that  word." 
The  President's  oonnsel  there  well  toM  ns 
what  we  ooght  to  do.  In  the  case  of  Mr. 
Thomas  the  President  oonld  not  wait  for  sick 
men  or  siek  women.  The  ease  must  go  through. 
We  cannot  wait  now,  on  the  same  gronud,  tor 
the  sickness  of  the  learned  Attoraey  General; 
and  why  should  we?  Whyshonldnotthis  Presi- 
dent be  called  upon  now  to  fo  on?  We  have 
been  here  thirty-three  working  days  since  the 
President  actuslly  filed  his  answer,  and  we,  the 
Managers,  have  nsed  bat  six  days  of  them,  and 
the  counsel  but  part  of  seven.  Twenty-one  of 
thera  have  been  given  to  delays  on  motion  of 
the  President,  and  there  have  been  four  ad- 
journments on  the  days  we  have  worked  earlier 
than  the  usual  time  of  adjournment,  in  order 
to  accommodate  the  President. 

Now,  the  whole  legislation  of  this  country 
isstoppioK;  the  House  of  Representatives  has 
to  be,  dayhy  day,  here  at  yonr  bar.  The  tuxes 
of  the  country  cannot  be  revised  because  this 


trial  is  in  the  way.  The  appropriations  for 
carrying  on  the  Government  cannot  be  passed 
because  this  trial  is  in  the  way.  Nothing  can 
be  done,  and  the  whole  country  waits  upon  us 
and  our  action,  and  it  is  not  time  now  for  the 
exhibitions  of  courtesy.  Larger,  higher,  greater 
interests  are  at  stake  than  such  questions  of 
ceremony.  Far  be  it  from  me  not  to  desire  to 
be  courteous,  and  not  to  desire  that  we  should 
have  our  absent  and  sick  friend  here  to  take 
part  with  us :  bat  the  interests  of  the  people 
are  greater  than  the  interests  of  any  one  indi- 
vidual. Gentlemen  of  the  Senate,  this  is  the 
closing  up  of  a  war  wherein  three  hundred 
thousand  men  laid  down  their  lives  to  save  the 
country.  In  one  day  we  sacri6ced  them  by 
tens  and  twenties  of  thousands  on  the  field  of 
battle,  and  shall  the  country  wait  now  in  its 
march  to  safety  because  of  the  sickness  of  one 
man  and  pause  for  an  indefinite  time,  because 
the  duration  of  sickness  is  always  indefinite  ? 
More  than  that,  I  have  here  in  my  hand  tes- 
timony of  what  is  going  on  this  day  and  this 
hour  in  the  South. 

Mr.  CURTIS.  We  object  to  the  introduc- 
tion of  any  testimony. 

Mr.  EVARTS.  We  object  to  the  relevancy 
of  it  here. 

Mr.  Manager  BUTLER.  The  relevancy  of 
it  is  this,  that  while  we  are  waiting  for  the 
Attorney  Oeneral  to  get  well,  and  you  are  asked 
to  delay  this  trial  for  that  reason,  numbers  of 
our  fellow-citizens  are  being  murdered  day  by 
day.  There  is  not  a  man  here  who  does  not 
know  that  tho  moment  justice  is  done  on  this 
great  criminal  these  murders  will  cease. 

Mr.  CURTIS  rose. 

Mr.  Manager  BUTLER.  I  cannot  be  inter- 
rupted. This  is  the  great  fact  which  stands 
here  before  ns,  and  we  are  asked  "  Why  stand 
ye  here  idle?"  by  every  true  man  in  the  coun- 
try. Mr.  Chief  Justice,  in  Alabama  your 
register  of  bankruptcy,  appointed  by  yourself, 
General  Spencer,  of  Tuscaloosa,  is  driven  to- 
day from  his  duties  and  his  home  by  the  Ku- 
Klux-Elan,  upon  fear  of  bis  life,  and  I  have 
the  evidence  of  it  lying  on  our  table;  and 
shall  we  here  delay  this  trial  any  longer,  under 
our  responsibility  to  our  countrymen,  to  our 
consciences,  ana  to  our  God,  because  of  a 
question  of  courtesy?  While  we  are  being  cour- 
teous the  true  Union  men  of  the  South  are 
being  murdered,  and  on  our  heads  and  on  our 
skirts  is  this  blood,  if  we  remain  any  longer 
idle. 

Again,  sir,  since  yon  have  began  this  trial — 
I  hold  the  sworn  evidence  of  what  I  say  in  my 
hand — since  the  20th  day  of  February  last 
and  ap  to  the  4th  day  of  this  present  April — 
and  no  gold  had  been  sold  by  the  Treasury 
prior  to  that  timesinoe  December  12 — $10,800,- 

000  of  your  gold  has  been  sold  at  a  sacrifice  to 
your  Treasury,  and  by  whom?  More  than  one- 
half  of  it,  $6,600,000,  by  one  McGinnis,  whom 
the  Senate  would  not  permit  to  hold  office,  and 
over  ten  thousand  dollars  in  currency,  of  which 

1  have  the  official  evidence  here,  under  the 
sworn  oath  of  the  Assistant  Treasurer  at  New 
York,  has  been  paid  to  him,  after  the  Senate 
had  refused  to  have  him  hold  any  office  and 
had  rejected  him  as  a  minister  to  Sweden.  He 
now  takes  charge  of  the  sale  of  yonr  gold  by 
order  of  the  Bxecntive,  as  a  broker,  and  we 
are  to  wait  day  by  day  while  he  puts  into  his 
pocket,  from  the  Treasury  of  the  countrr, 
money  by  the  thousaods,  because  this  gold  is 
sold  from  one  and  one  eighth  per  cent,  to  three 
per  cent  lower  than  the  market  rates  at  differ- 
ent dates,  as  taken  from  the  best  tables.  The 
commissions  alone  amount  to  what  I  have  said, 
supposing  the  gold  to  be  sold  honestly  by  this 
rejected  diplomat. 

■  Worse  still,  sir ;  I  have  here  from  the  same 
source  the  fact  that  since  the  Ist  day  of  Janu- 
ary last  there  have  been  bought  in  the  city  of 
New  York  alone,  on  behalf  of  the  Treasury, 
$-27,058,100  of  the  bonds  of  the  United  States, 
by  men  who  return  them  fi-om  three  eighths, 
one  half,  five  eighths  to  three  quarters  above 
the  market  price,  and  since  February  20, 
$H,181,000  worth. 


Mr.  Manager  LOGAN.    Below. 

Mr.  Manager  BUTLER.  No ;  I  mean  what 
I  say,  above.  I  never  make  mistakes  in  such 
matters.  I  know  what  I  say.  From  the  8d  of 
January  to  the  28lh  of  January,  by  such  pur- 
chases, the  price  of  bonds  was  run  up  and  the 
people  were  made  to  pay  that  difference — runup 
from  one  hundred  and  four  and  three  quarters 
to  one  hundred  and  eight  per  cent,  and  still  the 
purchases  went  on,  and  they  have  gone  on  from 
that  of  Febraary  down  to  tho  4ih  of  April, 
when  the  Managers  of  impeachment  on  the 
part  of  the  House  of  Representatives  felt  it  , 
their  duty  to  take  this  testimony  of  the  Assist- 
ant Treasurer  at  New  York  under  oath,  and  the 
result  of  it  I  here  lay  in  detail  before  yon : 

[At  this  point  Mr.  Manager  Butleb  intro- 
duced certain  tabular  statements  of  "  Sales  of 
Gold  from  January  1,  1SG8,  to  April  4,  1868, 
inclusive,"  and  ''Purchases  of  Seven-Thirty 
Notes,"  (see  Daily  Globe  of  April  17,  1868,) 
which  statements  are  omitted  iu  this  issue  of 
the  proceedings  by  direction  of  the  Senate  sit- 
ting for  the  triul,  made  at  its  next  meeting,  in 
these  terms: 

"Ordtrtd,  That  iuoh  tabular  itatemeBts  be  oait- 
ted  from  the  proceedings  of  the  trial  a<  published  by 
rule  of  tho  Senate." 

Vide  proceedings  of  Friday,  April  17lh.] 

Now,  I  say,  for  the  safety  of  the  finances  of 
the  people,  for  the  progress  of  the  legislation 
of  the  people,  for  the  safety  of  the  true  and 
loyal  men,  black  and  white,  in  the  Sonth  who 
have  periled  their  lives  for  four  years;  yea, 
five  years ;  yea,  six  years;  yea,  seven  years,  in 
your  behalf  for  the  good  of'^the  country,  for  all 
that  is  dear  to  any  man  and  patriot,  I  pray 
let  this  trial  proceed ;  let  ns  eorae  to  a  de- 
termioation  of^ this  issue.  If  the  President  of 
the  United  States  goes  free  and  acquit,  then 
the  country  must  deal  with  that  state  of  facts 
as  it  arises';  but  if  he,  as  the  House  of  Repre- 
sentatives instructs  me,  and  as  I  believe,  is 
guilty;  if  on  bis  head  rests  the  responsibility; 
if  from  his  policy,  from  his  obstmetion  of  the 
peace  of  the  country,  all  this  corruption  and 
all  these  murders  come,  in  the  name  of  Heaven 
lot  OS  have  an  end  of  them  and  see  to  it  that 
we  can  sit  at  least  four  hours  a  day  to  attend 
to  this  the  great  business  of  the  people. 

Sir,  it  may  be  supposed  here  that  1  am  mis- 
taken as  to  time  wasted ;  bat  let  ns  see ;  let  me 
give  you  day  and  date.  The  articles  of  im- 
peachment were  presented  on  March  4,  and 
the  summons  was  retomable  March  13,  at 
which  time  the  President,  by  its  terms,  was 
requested  to  answer.  Delay  was  given,  on  his 
application  for  forty  days,  to  the  28a — ten  days, 
when  the  answer  was  filed,  and  a  motion  was 
made  for  thirty  days'  delay,  which  fitiled.  Then 
a  motion  for  a  reasonable  time  after  replica- 
tion was  filed,  which  was  done  on  the  24th. 
Time  was  given,  on  motion  of  the  President's 
counsel,  until  the  90th — six  days.  On  that  day 
the  Managers  opened  their  case,  and  proceeded 
without  delay  with  their  evidence  till  April  4 
— six  days.  Then,  at  the  feqneat  of  Premdent'a 
counsel,  adjonmed  to  April  9 — Ave  days.  Mr. 
Curtis  opened  a  part  of  a  day,  and  asked  for 
an  adjournment  till  the  10th,  wherein  we  lost 
half  a  day.  They  continned  pottiog  in  evi- 
dence till  tiie  11th  ([12lh  being  Sunday)  and 
18th.  Because  of  sickness,  adyonmed  again 
over  till  Wednesday,  14th.  Wednesday  ad- 
journed early,  becanse  coansel  could  go  no 
nirther.  Thursday,  now  another  motion  to 
adjoani,  beeaase  coansel  cannot  go  on.  Thirty- 
four  days  since  the  President  filed  his  answer ; 
six  days  used  by  the  Managers  in  potting  in 
their  case;  parts  of  seven  used  by  the  counsel^ 
for  the  President,  and  twenty-one  given  as 
delay  to  the  Presiaent  on  his  motion. 

I  do  not  speak  of  all  this  to  complain  of  the 
Senate,  but  only  that  you  and  the  country  may 
see  exactly  how  conrteous  and  how  kind  you 
have  been  to  the  criminal  and  to  his  counsel. 
Yielding  to  the  request  of  the  counsel  who 
opened  you  lost  half  a  day.  Then  the  open- 
ing consumed  parts  of  two  days.  On  the  next 
day  they  said  they  were  not  quite  ready  to  go 
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Uiroagli  with  Genenl  ShernMo,  »nd  yoa  anin 
adjourned  earlier  than  usaaL  Theit  we  lost 
almost  all  of  Monday  in  dificussing  the  ques- 
tions which  were  raised.  We  adjouraed  early 
on  Monday,  as  you  remember,  and  on  the  next 
day  there  was  an  adjournment  almost  imme- 
diately after  the  Senate  met,  becausn  of  tba 
leam«d  Attorney  GeneraL  Now,  all  we  ask 
is  that  this  case  may  go  on. 

If  it  be  said  that  we  are  hard  in  our  damands 
that  this  trial  go  on.  let  me  contrast  for  a 
moin«ut  this  case  with  a  great  State  trial  in 
England,  at  which  were  present  Lord  Chief 
Justice  Eyre,  Lord  Chief  Baron  McDonald, 
Baroa  Hotham,  Mr.  Justice  Buller,  Sir  Nash 
Grose,  ilr.  Justice  Lawrence,  and  others  of 
her  majesty's  judges  in  the  trial  of  Thomas 
Hardy  tor  treason.  There  the  court  sat  from 
nine  o'clock  in  the  morning  until  one  o'clock 
at  night,  and  they  thus  sat  there  from  Tuesday 
nntil  Friday  ni|;ht  at  one  o'clock,  and  then, 
when  Mr.  Erskine,  afterward  Lord  Chancellor 
Erskine,  iisked  of  that  court  that  they  would 
not  oom»  in  so  early  by  an  hoar  the  next  day 
kecauae  be  was  nnwell  and  wanted  time,  the 
court  after  argnmant  re&aed  it,  and  wonld  not 

E>e  him  even  that  hour  IB  which  to  refleet  upon 
•  optnin^  which  he  was  to  «Mke,  aa4  which 
oecopied  miia  hoars  in  ita  delivery,  natil  the 
jury  asked  it,  and  ihea  they  gare  him  but  a 
siogiekour,  altkaaj^  he  said  opaa  his  honor 
to  tba  eeuct  thai  every  night  he  bad  not  got  to 
his  house  until  between  two  and  three  o  dock 
ia  tba  taorniog,  and  he  was  regularly  in  oourt 
at  aine  o'clock  on  the  foliowieg  morning. 

That  is  the  way  cases  of  great  eonseqaeaoa 
aca  tried  in  Cagiand.  That  ia  the  way  otb«r 
courts  sit  I  am  aot  00B>|riainuig  here,  Sena- 
loea,  uadecstand  bm.  I  aai  only  eootraaling 
the  delays  given,  the  kindnesses  shown,  the 
courtesies  extended  in  this  greatest  of  all 
cases,  and  where  the  greatest  interests  are  at 
stake,  eompaied  with  every  ather  case  ever 
tried  elsewliere.  The  Maoagars  are  ready. 
We  have  been  ready  :  at  all  hazards  and  sacri- 
fices we  would  be  ready.  We  only  ask  that 
now  the  contisel  for  the  President  shall  be 
likewise  ready,  and  go  on  without  these  in- 
termiiukble  delays  with  which,  when  the  Hooae 
b<>gaa  this  impeachment,  the  Mends  of  the 
President  there  rose  up  and  tbrsateaed.  Yon 
will  find  such  threats  in  tba  Globe.  Mr.  JAiua 
BaooKS,  of  New  York,  said,  in  substance, 
"You  can  go  on  with  your  impeachment,  bat 
I  warn  you  that  we  will  atake  you  go  through 
all  the  forms,  and  if  you  go  through  all  the 
forms  we  will  keep  it  going  until  Uie  end  of 
Mr.  Johnson's  term,  and  it  will  be  fruitless." 
Having  thus  UMceataaed  yon.  Senators,  I  had 
supposed  that  you*wouId  not  allow  the  threat 
to  be  carried  oat,  as  it  is  atteaipted  to  be  ear- 
ned oot,  by  these  continued  delays. 

_Mr.  President  and  Senatora,  I  have  thus 
given  joa  tha  reasons  pressing  uftaa  my  mind 
why  tJuadaU;f  sboatd  not  be  bad  ;  and  I  admit 
I  have  done  it  with  considerable  warmth,  be- 
cause 1  feel  warmly.  I  open  no  mail  of  mine 
that  I  do  not  take  up  an  account  from  the 
Baatfa  af  saaw  marder  or  worse  of  some 
friend  of  the  country.  I  want  these  things  to 
stop.  Many  a  man  whom  I  have  known  staad- 
ing  by  my  side  for  the  Union  I  can  hear  of 
now  only  as  laid  in  the  cold  grave  by  the 
assassin's  haad.  This  has  stirred  my  feelings, 
I  admit.  The  loss  of  my  friends,  the  losf  to 
the  country  of  those  who  have  stood  by  it,  has, 
perhaps,  very  much  stirred  my  heart,  ao  that 
I  have  not  Man  able  with  that  coolness  with 
which  judicial  proceedings  should  be  car- 
ried on  to  addreas  you  npon  this  agonising 
topie.  I  say  nothing  of  the  threats  of  assassin- 
ation  made  every  hoar  and  upon  every  occa- 
sion, even  when  olyection  to  testimony  is  aiade 
by  the  Managers.  I  say  nothing  of  the  threats 
made  against  the  lives  of  the  great  offioets  of 
the  Senate  and  against  the  Maaagers.  We 
are  all  free.  There  is  an  old  Scoteh  proverb 
in  our  favor :  "  Tha  threatened  dog  a'  lives 
the  longest."  We  have  not  the  slightest  fisar 
af   these  cowardly  menaees ;  but  all  these 
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threats,  tkeaa  nnaeemly  libels  oa  oar  forMer 
government  will  go  away  when  this  man  goes 
out  of  the  White  House. 

Mr.  CONNESS.  Mr.  President,  I  o&rtke 
following  order  : 

OnUni,  Tkst  oa  eaeh  day  ksrsafter  tb«  Senate, 
sitliDK  as  a  oourt  nfliar'sihismt.  aball  anet  at  alevaa 
o'olook  a.  m. 

Mr.  SUMNER.  I  send  to  tha  Chair  a  sub- 
stitute for  that  order. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  substitute  proposed  by  the  Senator 
from  Massaehusetts. 

The  Secretary  read  as  follows : 

That,  eonsidorinc  the  pablle  lateveets  whiehsmffer 
from  toe  delay  of  this  trial,  aod  la  purtaaoee  of  the 
orderalresdy  adopted  to  proceed  with  all  oonveaient 
diapateh,  the  Senate  wMl  sit  from  ten  o'clock  in  the 
furaneeatasizo'eloak  ia  the  aOanoon,  with  suoh 
brief  reeeia  as  aajr  be  ordered. 

Mr.  TRUMBULL.  I  rne  to  a  ^oestion  of 
ovder,  whether  it  is  in  order  to  consider  these 
propositions  to-day  under  the  ruling  of  the 
Chair. 

The  CHIEF  JUSTICE.  They  are  not  in 
order  if  anybody  objects. 

Mr.  TRUMBULL.  I  object  to  their  con- 
sideration. 

The  CHiBF  JUSTICE.  They  will  go  over 
aatil  to-morrow. 

Mr.  EVART3.  Mr.  Chief  Jastiee  and 
Senatora,  I  am  not  aware  how  much  of  the 
addresa  of  the  honorable  Manager  is  am>ro- 
priate  to  aaything  that  has  proceeded  from 
me.  I,  at  the  opening  of  the  eoart  this  morn- 
ing, stated  how  we  might  be  situated,  and 
added  that  whea  that  point  of  time  arrived 
I  should  submit  the  matter  to  the  discretion 
<rf  the  Senate.  I  have  never  heard  such  a 
harangue  before  in  a  court  of  justice ;  but  I 
cannot  say  that  I  may  not  hear  it  again  in  this 
court  All  these  delays  and  the  ill  conse- 
quences seem  to  press  upon  the  honorable 
Managers  except  at  the  precise  point  of  time 
when  some  of  their  manths  are  open  occupy- 
ing your  attention  with  their  long  harangues. 
If  you  will  look  at  the  reports  of  the  discus- 
sions on  questions  of  evidence,  as  they  appear 
ia  the  aewspapers,  while  all  that  we  have  to 
say  is  embraced  within  the  briefest  paragraphs, 
long  columns  are  taken  np  with  the  views  of 
the  learned  Managers,  and  honr  after  honr  is 
taken  up  with  debates  on  the  production  of  our 
evidence  by  these  prolonged  discussions,  and 
now  twenty  minutes  by  the  watch  with  this 
harangue  of  the  honorable  Manager  about  the 
Ku-Kluz-Elan.  I  have  said  what  I  have  said 
to  the  Senate. 

Mr.  CAMERON.  Mr.  President,  I  should 
like  to  inquire  whether  the  word  "harangue" 
be  in  order  here? 

Mr.  Mana^  BUTLER.  So  &r  as  I  am 
concerned  it  is  of  no  consequence. 

Mr.  DOOLITTLB.  Mr.  Chief  Jastiee,  I 
should  like  to  know  whether  the  harangue 
itself  was  in  order,  not  the  word? 

Mr.  FERRY.  Mr.  President,  I  move  (hat 
the  Senate,  tittiag  as  a  aonrt  of  Impeachment, 
adjoara. 

Mr.  SUMNBB.  I  move  that  the  adjourn- 
meat  be  nntil  ten  o'clock. 

Mr.  TRUMBULL.    That  is  not  in  order. 

The  CHIEF  JUSTICE.  It  is  not  in  order. 
The  motion  to  adjourn  is,  under  the  rule,  to 
the  nsaal  time. 

Mr.  SUMNER.  On  that  I  ask  for  the  yeas 
and  nays. 

Tha  yeaa  aad  nays  were  not  ordered. 

The  motion  was  agreed  to ;  and  the  Senate, 
sitting  for  the  trial  of  the  impeachment, 
adjourned  until  to-morrow  at  twelve  o'clock. 


Fbioat,  April  17, 1868. 

The  Chief  Justice  af  the  United  States  took 
the  chair. 

The  usual  proehunatioa  having  been  made 
by  the  Sergeauit-at-Arms,^ 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives,  and  the 
counsel  for  the  ra^ondeat,  except  Mr.  Stan- 


beiy,  appeared  and  took  the  seats  assigned  the^ 
resnectively. 

Iha  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by  Mr.  E.  B.  Washbdbse,  chairman  of  that 
committee,  and  accompanied  by  tbe  Speaker 
and  Clerk,  appeared  and  werecouducteu  to  the 
seats  provided  for  tbem. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  Journal  of  yesterday's  proceedings. 

Mr.  STEWART.  I  move  that  the  re«2ing 
of  the  Journal  be  dispensed  with. 
_  The  CHIEF  JUSTICE.  If  there  be  no  ob- 
jection it  will  be  so  ordered.  The  Choir  heats 
none.  It  is  so  ordered.  During  the  sitting  of 
yesterday  the  Senator  from  California  [Mc. 
CoKNESs]  oETered  an  order  that  the  Senate,  sit- 
ting as  a  court  of  impeachment,  meet  hereafter 
at  eleven  o'clock  a.  m.  That  will  be  before 
the  Senate  unless  objected  to.  The  Secretarjr 
will  read  the  order. 

The  Secretary  read  as  follows: 

Ordered,  Ibftt  OD  each  da;  bersafter  the  Senate, 
littins  M  a  court  of  impeachment,  shall  meet  at 
alevea  o'olook  a.  m. 

The  CHIEF  JU8TFCB.  Does  tiie  Senator 
from  Massachusetts  desire  to  offer  his  smeud- 
■eat? 

Mr.  SUMNER.  I  did  otkt  it,  Mr.  Presi- 
dent, yesterday. 

The  CHIEF  JUSTICE.  The  amendment 
offered  by  the  Senator  from  Maasachosetts  wiH 
be  read. 

The  Secretary  read  the  amendment,  as  fol'' 
laws: 

Strikeout  all  after  the  word  "ordered"  and  In- 
sert: 

That  eonsiderinf  the  public  interetts  which  suffer 
from  the  delay  of  this  trial,  and  in  pursuance  of  the 
order  already  adopted  to  prooeed  with  all  convenient 
disiMtoh.  the  Senate  wiU  eit  froiB  tea  e'clook  ia  tk* 
forenoon  to  six  o'clock  in  the  afternoon,  with  such 
brief  recess  as  may  be  ordered. 

Mr.  SUMNER.  Ou  that  I  should  like  to 
have  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  13,  nays  30;  as  follows: 

YEAS— Henrs  Cameron,  Chandler.  Cole.  Corbctt 
Harlan,  Morrill  of  Mnftio,  Pomcmy,  Bam!<ey,  Slctr- 
art.  Sumner.  Xhayer,  Tipton,  and  Yutee— 13. 

NAYS— Measr*.  AntbODy,  CaUell,  Conneas,  Davis, 
Pixon.  Doolittle,  Drake,  Ferry,  Veasendeo.  Fowler, 
Frelinefaayaoo,  Orimea.  Hendricks.  Howard.  Uowc, 
iohosen.  Marten,  MoirUI  of  Vermont,  Morion,  Pat- 
terson of  New  Hampshire,  Paltenoa  of  Xeanaaaaa, 
noaa,  Sanlabury.  Sherman.  Trurabull.  Van  Wmkle, 
Vickera.  Willey,  Willioms.  and  Wilrop— SO. 

NOT  V0TI«f4--Ueai»*.  Bayard,  Buakalew.  Cnnk- 
ling.  Cratin,  EdmuaUs,  HeDderaon.  UtCntty,  Nor- 
ton, Nye,  Sproguo,  and  Wade— ll. 

So  the  amendment  was  rejected. 

The  CHIEF  JUSTICE.  The  question  reeors 
on  the  order  proposed  by  the  Seaator  from 
California. 

Mr.  CONNESS.  On  that  I  aak  for  the  yea* 
and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  CONNESS.    Now  let  it  be  read. 

The  Secretary  read  as  follows : 

Ordered,  That  on  eoeh  day  hereafter  the  Senatai 
sitting  09  a  court  of  impeaehmeot,  shall  meet  at 
eleven  o'clock  a.  ra. 

The  question,  being  taken  by  yeaa  and  nays, 
resulted— yeas  29,  nays  14;  as  follows: 

TEAS— Measra.  Cameron.  Cattell.  (handler.  Cole. 
Oenklins.  Conneaa,  Corbett,  Ora«i<v  Drake,  Ferry, 
Frelingbaysen,  Uarlao,  Howard,  Howe,  Morgaa. 
Morrill  of  Untne.  Morrill  of  Vermont.  Patterson  of 
Hew  Hampaliire,  Pomeroy.  Rnmaey,  Sherman,  Slew- 
art,  Sumner,  Xbayet,  Tipton,  WiUey,  WiUiama,  WiW 
BOB.  and  Yate»-e9.  _     .    _ 

NAYS— Mesara.  Anthony,  Davts, Dixon.  Dcolittle, 
Fowler,  Orimes,  Hendricks.  Johnson,  Patterson  of 
Tennessee,  Rosa,  Saulabury,  Trnatbalt,  Van  Winkla, 

NOT  'VOTING— Measrs.  Bayard,  Backalew,  Ed- 
munds, Feaaenden,  Henderson,  MeCreeiy,  Morton, 
Norten,  Nye,  Sprague,  and  Wade — IL 

So  the  order  was  adopted. 

Mr.  FERRY.     I  send  an  order  to  the  Chair. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order  proposed  by  the  Senator  from 
Connecticut. 

The  Secretary  read  as  follows : 

Whereaa  there  nppear  In  the  proceedinss  of  the 
Senate  of  yesterday  as  publiafaed  in  the  Globe  of  thia 
momiag  certain  tabalar  statements  incorporated  in 
the  remarks  of  Mr.  Manaier  ButlCb  upon  the  ques- 
tion of  adjoammeot,  whMi  tabalar  statMneots  were 
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Btitfaw  spoksB  of  in  Ui«  diMwdon,  nor  offsred  or 

reocired  in  evidetioe :  Therefore, 

Ordered,  That  sach  tabular  statements  be  omitted 
from  the  proceedinga  of  the  teial  aa  published  by  rule 
of  the  Senate. 

Mr.  Manager  BUTLER.  Is  that  a  matter 
for  discQSsion? 

The  CHIEF  JU8TICE.  The  order  will  be 
for  present  consideration  nnless  objected  to. 

Mr.  FERRY.  I  ask  its  present  considera- 
tion.        

The  CBnBP  JUSTICE.  -There  is  no  objec- 
tion.   It  is  before  the  Senate. 

Mr.  Manager  BUTLER.  I  only  desire  to 
8*7,  sir,  that  1  stated  the  effect  of  the  tabular 
statements  yesterday.  I  did  not  read  them  at 
length,  becanse  it  wonld  take  too  mach  time. 

Mr.  HENDRICKS.  Mr.  President,  I  rise 
to  a  question  of  order  and  propriety.  I  wish 
to  know  whether  it  is  the  right  of  any  Senator 
to  defend  the  Secretary  of  the  Treasury  against 
attacks  that  are  here  made  upon  him,  or  whether 
our  months  are  closed  white  these  attacks  are 
made ;  and  if  it  is  not  the  province  and  right 
of  aSenator  to  defend  hin»  in  his  office,  whether 
it  is  the  right  of  the  Manager  to  make  an  attack 
«pon  him? 

The  CHIEF  JUSTICE.  The  question  of 
Order  is  made  by  the  resolution  proposed  by 
the  Senator  from  Connecticut  Upon  that 
question  of  order,  if  the  Senate  desire  to  de- 
bate, it  will  be  proper  that  it  should  retire  for 
consultation.  If  no  Senator  moves  that  order, 
Ae  Chair  conceives  that  it  is  proper  that  the 
honorable  Manager  should  be  heard  in  expla- 
nation. 

Mr.  Manager  BUTLER.  I  wish  to  say,  sir, 
that  I  did  not  read  the  tables  because  they 
would  be  too  volaminoas.  I  had  them  in  my 
iimids ;  I  made  them  a  part  of  my  argument ; 
I  read  the  conclusions  of  them,  and  stated  the 
inferences  to  be  drawn  from  them,  and  I  thought 
it  was  doe  to  myself  and  due  to  the  Senate  that 
they  should  be  put  exactly  as  they  were,  and  I 
therefore  incorporated  them  in  the  Globe. 
_  To  the  remark  of  the  honorable  Senator,  I 
simply  say  that  I  made  bo  attack  on  the  Sec- 
retary of  the  Treasury ;  I  said  nothing  of  him ; 
I  did  not  know  that  he  was  here  at  all  to  be 
discussed  ;  but  I  dealt  with  the  act  as  the  act 
of  the  Executive  simply,  and  whenever  called 
upon  to  show  I  can  show  the  reasons  why  I 
dealt  with  that. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order  submitted  by  the  Senator  from 
Connecticut. 

The  Secretary  again  read  the  order. 

Mr.  ANTHONY.  Mr.  President,  I  under- 
stood the  Senator  from  Indiana  to  inquire  if 
under  the  rules  he  could  be  permitted  to  mak6 
•a  explanation,  or  to  make  a  defense  of  the 
Secretary  of  the  Treasury  ? 

The  CHIEF  JUSTICE.  The  rules  positively 
prohibit  debate. 

Mr.  ANTHONY.  But  by  unanimous  con- 
sent I  suppose  the  rule  could  be  suspended. 

Mr.  WILLIAMS.     I  object. 

The  CHIEF  JUSTICE.  Objection  is  made. 
Senators,  you  who  are  in  favor  of  agreeing  to 
the  order  proposed  by  the  Senator  from  Con- 
necticut will  please  sav  aj,  those  of  the  con- 
trary opinion  no.  [Putting  the  question.] 
The  ^es  appear  to  have  it.  The  ayes  have 
it,  and  the  order  is  adopted. 

The  CHIEF  JUSTICE.  Gentlemen  of 
counsel  for  the  President,  yon  will  please  pro- 
ceed with  the  defense. 

Mr.  CURTIS.  The  Sergeant-at-Arms  will 
call  William  W.  Armstrong. 

William  W.  Abmstbokq  sworn  and  ex- 
amined. 

By  Mr.  Cotitis  : 

Question.  Please  state  your  name  in  full  7 

Aruxeer.  William  W.  Armstrong. 

Question.  Where  do  you  reside? 

Anstoer.  I  reside  in  Cleveland,  Ohio. 

Mr.  DRAKE.  I  ask  permission  to  make  a 
suggestion  to  the  Chair,  in  reference  to  our 
bearing  on  this  side  of  the  Chamber.    Will  the 


Chair  instruct  the  witness  to  turn  his  ftce  tn 
this  direction? 

•Mr.  EVARTS.  Mr.  Chief  Justice,  if  we 
may  be  allowed  a  suggestion,  there  is  not  so 
much  silence  in  the  Chamber  as  wonld  be 
possible,  and  we  must  take  witnesses  with  such 
natnralpowers  as  they  possess. 

Mr.  CURTIS,  (to  the  witness.)  Speak  as 
load  as  yon  can. 

The  CHIEF  JUSTICE.  Conversation  in 
the  Senate  Chamber  must  be  suspended. 

By  Mr.  CuBTis : 

Question.  Repeat,  if  yon  please,  what  is 
your  residence? 

Antwtr.  Cleveland,  Ohio. 

Question.  And  what  is  your  occupation  or 
business? 

Answer.  I  am  one  of  the  editors  and  pro- 
prietors of  the  Cleveland  PiMndealer. 

Question.  Were  yon  at  Cleveland  at  the  time 
of  the  visit  made  to  that  city  by  President 
Johnson  in  the  summer  of  1866? 

Answer.  I  was. 

Question.  Were  yon  present  at  the  formal 
reception  of  the  President  by  any  committee 
or  body  of  men? 

Answer.  I  was. 

Question.  State  hj  whom  he  was  received  ? 

Answer.  The  President  and  his  party  urived 
at  Cleveland  about  half  past  eight  oclook  in 
the  evening,  and  were  escorted  to  the  Kennard 
House.  After  partaking  of  a  supper  the  Pres- 
ident was  escorted  on  to  the  baiooay  of  the 
Kennard  House,  and  there  was  formally  wel- 
comed to  the  city  of  Cleveland,  on  behalf  of 
the  municipal  authorities  and  the  citizens,  by 
the  president  of  the  city  connciL 

Question.  Did  the  President  respond  to  that 
address  of  welcome  ? 

Answer.  He  did. 

Question,  What  was  the  situation  of  this  bal- 
cony in  reforence  to  the  street,  in  reference  to 
its  exposure  and  publicity,  and  whether  or  not 
there  was  a  large  crowd  of  persons  present? 

Answ&.  There  was  a  very  large  crowd  of 
persons  present,  and  there  wo'e  quite  a  large 
number  of  people  on  the  balcony. 

Question,  How  did  it  proceed  after  the  Pres- 
ident began  to  respond  ? 

Answer.  For  a  few  moments  there  were  no 
interruptions,  and  I  judge  from  what  the  Pres- 
ident said  that  he  did  not  intend 

Mr.  MauMer  BUTLER.  Excuse  me.  Stop 
a  moment,  if  yon  please.  I  object  to  what  the 
witness  supposed  were  the  President's  inten- 
tions. 

By  Mr.  Curtis  : 

(^testion.  From  what  yon  heard  and  saw 
was  the  President  in  the  act  of  making  a  con- 
tinuous address  to  the  assembly,  or  was  he  in- 
terrupted by  the  crowd,  and  describe  how  the 
affair  proceeded  7 

_  Answer.  Well,  sir,  the  President  commenced 
his  speech  by  saying  that  he  did  not  intend  to 
make  a  speech.  I  think,  to  the  beet  of  my 
recollection,  he  said  that  he  had  simply  come 
there  to  make  the  acquaintance  of  the  people, 
and  bid  them  good-bye.  I  think  that  was  about 
the  substance  of  the  first  paragraphs  of  his 
speech.  He  apologized  for  the  non-appear- 
ance of  Genei«l  Grant,  and  then  procMded 
with  his  speech. 

Question.  How  did  he  proceed,  sir?  Was 
it  a  part  of  his  address,  or  was  it  in  response 
to  calls  made  upon  him  by  the  people  7  De- 
scribe what  occnrred  7 

Answer.  Well,  ur,  I  did  not  hear  all  of  the 
speech. 

Question.  Did  yon  bear  calls  npon  him  from 
the  crowd  and  interruptions  ? 

Answer.  I  did,  quite  a  number  of  them. 

Question.  From  what  you  saw  and  heard  the 
I  President  say,  and  all  that  occurred,  was  the 
President  closing  his  remarks  at  the  time  when 


these  interruptions  began? 
Answer,  That  I  c 


cannot  say. 

Question.  Can  yon  say  whether  these  inter- 
nq>tions  and  calls  upon  the  President  were 
responded  to  by  his  remarks? 

Answer.  Scimeofthem 


QaesUen.  Were  the  interruptions  kept  up 
daring  the  continnance  of  the  address,  or  was 
he  allowed  to  proceed  without  interruption? 

Answer.  They  were  kept  up  very  nearly  to 
the  conclusion  of  the  President's  speech. 

Question.  What  was  the  character  of  the 
crowd?    Was  it  orderly  or  disorderly? 

Answer.  Well,  sir,  the  large  majority  of  the 
crowd  were  orderly. 

Question.  As  to  the  rest? 

Answer.  There  was  a  good  deal  of  disorder. 

Question.  Was  that  disorder  confined  to  one 
or  two  persons,  or  did  it  affect  enongh  to  give 
a  character  to  the  intermptions? 

Answer.  I  have  no  means  of  aacertainiog 
how  many  were  engaged  in  the  interruptions. 

Question.  That  is  not  what  I  asked  yon.  I 
asked  you  whether  there  was  enough  to  give  t 
genersl  character  to  the  interruptions? 

Answer.  There  were  quite  a  number  of 
voices.  Whether  they  were  all  from  the  sams 
persons  or  not  I  am  not  able  to  say. 

Cross-examined  by  Mr.  Manager*BuTLEk: 

Que^ion.  F-.  W.  Pelton,  esq.,  was  the  Res- 
ident of  the  oity  ooancil,  was  ne  not? 

Answer.  I  believe  so. 

Question.  Was  not  his  address  on  the  hal- 
oony  to  the  President  simply  in  the  hMuiog 
of  those  who  were  on  the  balcony,  and  did  not 
the  President  aAer  he  had  ree«ved  that  wel- 
come address  thon  step  forward  to  speak  to 
the  multitude  7 

Answer.  I  believe  that  after  Mr.  Pelton  ad- 
dressed the  President  several  of  the  diatia- 
gnished  gentlemen  who  accompanied  the  party 
were  prMcnted,  and  then,  in  response  to  ci^s, 
the  I^emdent  presented  hiaisel£ 

QuesHmt.  Presented  himself  in  response  to 
the  crowd? 

Answer.  In  response  to  the 

Mr.  CURTIS.    In  response  to  what? 

The  Witness.    In  response  to  the  calls. 

By  Mr.  Manager  Bcrun : 

Question.  Would  you  say  that  this  was  a 
correct  or  incorrect  report  of  that  proceeding: 

"  About  ten  o'clocis,  the  supper  being  over,  the 
party  retired  to  the  balcony,  where  the  President 
was  fomally  weloomed  to  the  Forest  City  by  F.  W. 
Pelton,  eeq..  pieaidont  of  the  eity  oouaeil,  ■«  fol- 
lows: 

" '  Mr.  PBtsiMMT:  On  behalf  of  the  mnaieipal  sn- 
thoritiea  of  the  oity  I  eordislly  oxtead  toj^vn  the 
hospitalitiosofthooitiseBSofCrevaland.    Wen 


nize  you  as  the  Chief  Magistrate  of  this  now  frae 
fiopoblio  and  the  ohosen  guardian  of  their  rights 
and  liberties.  We  are  grateful  for  the  opportaoily 
afforded  by  your  visit  to  our  oity  to  honor  you  as  our 
Chief  Magistrate,  and  again  I  extend  to  you  and  to 
the  distinguished  members  of  your  party  a  hearty 
weioomo.'" 

Was  that  abont  tlie  sabstsnoe  of  Mr.  Pel- 
ton's  address  ?  * 

Answer.  That  was  abont  the  substance,  I 
think. 

Question.  Then: 

"The PresMent  and  several  membon  of  his  party 
then  appeared  at  the  fhtat  of  th*  batooar  aad  wen 
introduced  to  the  people?" 

Answer.  Yes,  sir. 

Question.  Then : 

"  The  vast  mulUtndo  that  AUad  the  streets  bdo* 
was  boisterous,  and  sometimes  bitter  and  saroasti* 
in  their  oalla.  interludes,  and  replies,  tibough  some- 
times ezeeodingly  apt." 

Would  yon  say  that  was  abont  a  fair  repre- 
sentation ? 

Answer.  I  do  not  think  there  were  any  calls 
or  any  intermptions  of  the  President's  speech 
until  after  he  had  proceeded  some  five  or  ten 
minutes. 

Quistion.  But,  whenever  they  did  come, 
would  that  be  a  fair  representation  of  them  7 

Answer.  What  is  yonr  qnesiion,  sir? 

Queelion.  *'The  vast  mnltitnde  that  filled 
the  streets  below  was  boisterous,  and  some- 
times bitter  and  sarcastic  in  their  calls?" 

Anetner.  They  were  to  some  extent. 

Question.  "They  listened  with  attention 
part  of  the  time,  and  at  other  times  completely 
drowned  the  President's  voice  with  their  vocif- 
erations."   Was  that  so? 

Answer.  Yes,  sir,  that  was  so. 

Question.  "Afler  all  the  presentations  bad 
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been  made  lond  cdls  wore  made  for  the  Presi- 
dent, who  appeared  and  spoke  as  follows." 

Now  I  will  only  read  the  first  part  to  see  if 
yon  will  agree  with  me  as  to  how  soon  the  in- 
termptions  came  in: 

"Fkllow-Citizkks;  It  U  not  for  the  pnrpose  of 
maUns  a  speech  that  I  now  appear  bolore  yon.  I 
■a  aware  of  the  treat  enriosity  whiob  prevails  tsaee 
straocen  who  hare  notorietjr  and  distinetion  la  the 
eouDtry.  I  know  a  larve  number  of  you  desire  to  see 
Oeneral  Orant.  and  to  near  what  ho  baa  to  say.  [A 
Toiee :  *  Three  eheers  for  Grant.']" 

Was  not  that  the  first  intermption? 

Anineer.  That  was  the  first  interruption. 

QtiesHon.  "Bntyou  cannot  see  him  to-night 
He  is  extremely  ill.''  Now,  then,  was  there  any 
interruption  after  that  until  he  spoke  of  Stephen 
A.  Douglas,  and  was  not  that  simply  the  intro- 
duction of  applause? 

_  Ansieer.  There  were  rtiree  cheers,  I  believe, 
given  for  Stephen  A.  Douglas  at  that  time. 

Quettion.  Then  he  went  on'  without  interrup- 
tion, did  he  not,  until  these  words  came  in : 

"  I  come  before  you  as  an  Ameriean  eitisen  simply, 
and  not  as  the  Chief  Maaistrate  clothed  in  the  insimia 
and  paraphernalia  of  Stale;  bein^  sn  inhabitant  of 

fStaU  of  this  Union.    I  know  it  has  been  said  that 
was  an  alien." 

Was  not  that  the  nest  intermption  7 
Asuteer.  I  do  not  remember  tbat  p«r«gntph 

in  the  speech. 

QueMion.  You  do  not  remember  whether 

that  was  there  or  aot.    Now,  sir,  do  yon  re- 

M»aib«r  any  other  interraptioa  untit  he  c«me 

to  the  paragraph : 

"There  was.  two  years  ago,  a  ticket  before  yon  for 
&•  Prerideney.  I  was  placed  upon  tbat  ticket  wMb 
adislincaisbad  eitijan,  now  no  atore." 

Tb«n  did  not  the  voices  eome  in,  "  Unfor- 
tonatel"  "Toob^I"r 

Aiuteer.  I  did  not  hear  them. 

Quettion.  Do  yon  know  whether  tiiey  were 
or  were  not  said  7 

Atuwer.  I  do  not. 

Mr.  Manager  BUTLER.  I  will  not  trooble 
you  any  further. 

Bakion  Abu  sworn  and  examined. 

By  Ilr.  Ccmis : 

Quettion.  State  your  full  MMue. 

.Answer.  Bsvton  Able. 

QmutUn.  Where  do  yoaiwideT 

Ai»*m«r.  In  St  Loom. 

QuetHon.  What  is  your  oeonpation  7 

jImmmt.  I  am  en^iged  in  Ae  mereantile 
bosiness,  and  collector  of  internal  revenue  fbr 
the  firatdiatriot  of  MisWHsri. 

QuesMeii.  Were  yon  at  St.  Lonisin  the  snm- 
Mer  of  186S,  at  the  time  when  President  John- 
son visited  that  city? 

Anmter.  Yea,  air. 

Qttettio*.  Were  yoti  npon  any  committee 
connected  with  the  reoeptioB  of  the  Presi- 
dent? 

AnuMT.  I  was  upon  Ae  eommittee  of  re- 
ception from  the  Merohaats'  Union  Bxchanee. 

QuetUon.  Whwe  did  the  reception  t^e 
plaear 

Antver.  The  citizens  of  St.  Louis  met  the 
Prendent  a«d  party  at  Alton,  in  Illinois,  aome 
twenty-foar  miles  above  St  Louis.  Hyreeol- 
ieetioB  is  that  the  mayor  of  the  city  leoeiveil 
him  at  the  Lindell  Hotel,  in  St.  Lonis. 

QuetHon.  Yon  qieak  of  being  on  a  com- 
asktae  «f  same  mescantile  assoeiatioa.  What 
was  that  aaaooatioB  7 

AMmotr.  The  aerefaanta  and  badneas  men 
of  the  city  had  an  exchange  fordoing  basineas, 
where  they  met  duly. 

QuetHon.  Not  a  poHtieal  aasociation  r 

Antwer.  No,  sir. 

QiiMUen.  Did  the  President  make  a  pnblie 
•ddraaa  or  an  address  to  the  peofAe  in  9t. 
Loois  while  he  was  there? 

Anawer.  He  made  a  speeoh  in  the  evening 
at  the  Southern  Hotd  to  the  citizens. 

QuetHon.  Were  yoa  present  at  the  hotel 
before  the  speeek  was  made? 

Answer.  Yes,  sir. 

QuetHon.  Aaoneofthe  eommittee  yon  have 
apokeaof? 

Antwer.  Yes,  sir. 


Quettien.  Please  to  state  under  what  cir- 
cumstances the  President  was  called  upon  to 
speak? 

Antwer.  I  was  in  one  of  die  parlors  of  the 
hotel  with  the  committee  and  tne  President, 
when  some  of  the  citizens  came  in  and  asked 
him  to  go  out  and  respond  to  a  call  from  the 
citizens  to  speak.  He  declined,  or  rather  said 
that  he  did  not  care  to  make  any  speedi.  The 
same  thing  was  repeated  two  or  three  times  by 
other  citizens  coming  in,  and  he  finally  said 
that  he  was  in  the  hands  of  his  friends,  or  of 
the  eommittee,  and  if  they  said  sohewonld  go 
ont  and  respond  to  the  call,  which  he  did  do. 

QuetHon.  What  did  the  committee  say?  Did 
they  say  anything? 

Antwer.  A  portion  of  the  committee,  two 
or  three  of  them,  said  after  some  consultation 
that  they  presumed  he  might  as  well  do  it 
There  was  a  large  crowd  of  citizens  on  the  out- 
side in  front  of  the  hotel. 

QuetHon.  Did  the  President  say  anything 
before  he  went  ont  as  to  whether  he  went  ont 
to  make  a  long  speech  or  a  short  speech,  or 
anything  to  characterising  the  speech  he  in- 
tended to  make? 

Answer.  My  understanding  of  it  was  that 
he  did  not  care  to  make  a  speech  at  alL 

Mr.  CURTIS.  That  you  have  already  ex- 
plained. 

Mr.  Manager  BUTLER.  Mr.  Able,  please 
not  give  your  opinion,  but  give  facts. 

By  Mr.  Curtis  : 

Question.  Yon  have  already  explained  that 
he  manifested  reluctance,  and  how  he  mani- 
fested it.  Now,  I  want  to  know  if  he  said  any- 
thing as  to  his  purpose  in  going  out?  If  so, 
I  should  like  to  have  you  state  it,  if  yon  re- 
member. 

Answer.  I  understood  from  his  acceptance 
that  his  intention  was  to  make  a  short  speech 
when  he  went  ont. 

QuesHon.  Did  yon  or  not  hear  what  be  said, 
or  were  you  in  a  position  so  that  you  could 
hear  what  he  said  7 

Antwer.  I  heard  hie  conversation  with  the 
committee? 

QuetHon.  I  do  not  mean  that :  I  mean  after 
he  went  ont  and  began  to  speak? 

Antwer.  Very  little  of  it 

Question.  Was  it  a  large  crowd  or  a  small 
one? 

Answer.  A  large  crowd. 

Question.  Were  you  present  far  enoneh  to 
be  able  to  state  what  the  demeanor  o?  the 
crowd  was  toward  the  President? 

Answer,  I  heard  from  the  inside — I  was 
Hot  on  the  balcony  of  the  hotel  at  all ;  but  I 
heard  from  the  parlor  one  or  two  interrup- 
tions.   I  do  not  recollect  but  one  of  them. 

QuesHon.  You  remained  in  the  parlor  all 
the  time,  I  understand  you  ? 

Answer.  Between  the  parlor  and  the  din- 
ing-room, where  the  banquet  was  spread. 

QuetHon.  You  were  not  on  the  balcony? 

Answer.  No,  sir. 

Cross  examined  by  Mr.  Manager  BoTLaa: 

QuetUon.  Yoa  met  the  President  tft  Alton, 
and  you,  yourself,  as  one  of  this  committee, 
made  him  an  address  on  board  the  steamer 
where  he  was  received,  did  yon  not? 

Answer.  I  introduced  him  to  the  committee 
of  reception  from  St.  Louis. 

QuetHon.  The  committee  of  reception  (Irom 
St  Loaia  met  him,  then,  on  board  the  steamer? 

Antwer.  On  boiard  the  steamer. 

QuetHon.  And  you  introduced  him  with  a 
little  speech? 

Antwer.  Yes,  sir. 

QuetHon.  Then  Captain  Eads,  who  was  the 
ehairman  of  the  citizens  or  the  spokesman  of 
the  citizens,  made  him  an  address,  did  he? 

Antwer.  Yes,  sir. 

Question.  An  address  of  welcome,  and  to 
that  the  President  made  a  response,  did  he? 

Antwer.  Yes,  sir. 

QuetHon.  And  in  that  address  he  was  lis- 
tened to  with  propriety  by  them,  as  became  his 
place  and  the  ceremony? 

Anawer.  I  observed  nothing  to  the  contrary. 


QuetHon.  Yon  eo  supposed.  Then  yoa  want 
to  the  Lindell  Hotel  7 

Antwer.  1  did  not  go  to  the  Lindell  Hotel 
at  the  time. 

Question.  The  President  went,  did  he  not  ? 

Answer.  Yes,  sir ;  the  President  was  enter- 
tained at  the  Lindell  Hotel. 

Question.  And  en  route  to  the  Lindell  Hotel 
he  was  escorted  by  a  procession,  was  he  not, 
of  the  military  and  civic  societies  7 

^nstosr.  From  the  landing ;  yes,  sir. 

QuesHon.  A  procession  of  the  baaevoleat 
societies  7 

Attswer.  I  do  not  recollect  what  societiei 
tben  were.  There  was  a  very  laiwe  turn-oat; 
perhaps  most  of  the  societies  of  the  city  wer» 
present 

Question.  Were  yon  at  the  Lindell  Batti  at 
all? 

Answer.  Yes,  sir. 

Question.  When  he  got  there  he  was  raoeivad 
by  the  mayor,  was  he  not? 

Answer.  I  was  not  there  when  he  arrived  at 
the  Lindell  Hotel. 

Question.  Were  you  Uiere  when  he  was  re- 
ceived by  the  ma^or?   . 

.^nstoer.  No,  sir. 

Question.  Yon  do  not  know  whether  the 
mayor  made  him  a  speech  of  welcome  or  not 
there? 

Answer.  Only  from  what  I  saw  in  the  press. 

Qtiestion.  Nor  do  voa  know  whether  the 
President  responded  taere? 

Anawer.  I  was  not  present 

QuesHon.  What  time  in  the  day  was  iiia 
when  he  got  to  the  Lindell  Hotel,  as  near  aa 
you  can  say? 

Answer.  It  was  in  the  afternoon  when  thqr 
left  the  steamboat  landing.  I  do  not  know 
what  time  they  were  at  the  hotel,  bacaoae  I 
was  not  present  on  their  arrival. 

Question.  Can  yon  not  tell  aboat  what  time 
they  got  there? 

Answer.  Well,  it  was  probably  between  one 
and  five  o'clock. 

Question.  After  that  did  yon  go  with  the 
President  from  the  Lindell  Hotel  to  the  South- 
ern Hotel  7 

Antwer.  T  do  not  recollect  whether  I  accom- 
panied him  from  the  one  hotel  to  the  other  or 
not 

Question.  He  did  go  from  the  one  to  tbe 
other? 

Antwer.  Yes,  sir. 

Question.  There  was  to  be  a  banquet  for 
him  and  his  suite  at  the  Southern  Hotel  tbat 
night,  was  there  not? 

Ansuier.  Yes,  sir. 

Question.  At  which  there  was  intended  to  be 
speaking  to  him  and  by  him,  I  suppose? 

Answer.  There  were  to  be  toasts  and  re- 
sponses; yes,  sir. 

Qtteslion.  And  what  time  was  that  banquet 
to  come  off? 

Answer.  I  do  not  recollect  the  exact  hour ; 
I  think  somewhere  about  nine  o'clock. 

QuetHon.  At  the  time  the  President  was 
called  npon  by  the  crowd  were  you  waiting  for 
the  banquet? 

Answer.  When  the  President  was  called 
npon  by  the  crowd  I  do  not  think  the  banquet 
was  ready.  He  was  in  the  parlors  with  the 
committee  of  citizens. 

Qttestion.  The  citizens  being  introduced  to 
him,  I  suppose? 

Answer.  Yes,  sir. 

Question.  He  then  went  out  on  to  the  bal- 
cony. Did  you  hear  any  portion  of  the  speech  ? 

Answer.  Onl^  such  portions  of  it  as  I  conld 
catch  from  the  mside  occasionally.  I  did  not 
go  on  to  the  balcony  at  all. 

Question.  Conld  you  see  on  to  the  balcony 
where  he  stood  from  where  yon  were  7 

Answer.  I  conld  see  on  to  the  balcony.^  but 
I  do  not  know  whether  I  could  see  precisely 
where  he  stood  or  not 

fesiion.  While  he  was  making  that  speech 
when  he  came  to  the  sentence,  "1  will 
neither  be  bullied  by  my  enemies  nor  over- 
awed by  my  friends,''  was  there  anybody  on 
the  balcony  trying  to  get  him  back? 
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Anawer.  I  cooM  hardly  aMwer  iiuA  ^oes- 
tion.     I  was  not  there  to  see. 

Question.  You  said  joa  conld  see  on  to  the 
balcony,  but  yon  were  not  certain  that  yoa 
could  see  him.  You  might  have  seen  sueh  an 
oocurrence  as  that. 

Jnsioer.  I  did  not. 

Question.  You  did  not  see.  Can  you  tell 
whether  it  was  so  or  not  from  your  own  knowl- 
edge? 

Answer.  I  should  think  if  I  oonld  not  see  it 
I  eoald  sot  tell. 

Question.  I  only  wanted  to  make  certain 
■pen  that  point. 

Anmeer.  Well,  sir,  I  am  poative  on  that 
point 

Question.  Yoa  have  no  knowledge  on  the 
MbJMt.    Who  was  on  the  balcony  beside  him  ? 

Ansieer.  I  suppose  the  balcony  will  hold 
perhaps  two  hundred  people.  There  was  a 
good  many  people  on  tnere ;  I  could  not  tell 
now  many. 

Question.  Give  me  some  one  of  the  two  hun- 
dred, if  you  know  anybody  who  was  there  ? 

Answer.  I  think  Mr.  Howe  was  there.  My 
recollection  is  that  the  President  walked  out 
with  Mr.  Howe. 

Question.  Was  General  Frank  Blair  there  at 
tay  time? 

Answer.  I  have  no  recollection  of  it  if  he 
was. 

Question.  Did  the  President  afterward  make 
a  speech  at  the  banqaet? 

Answer.  A  short  one. 

Question.  Was  the  crowd  a  noisy  and  boister- 
Ms  one  after  awhile? 

Answer.  I  heard  a  good  deal  of  noise  from 
the  crowd  from  where  I  stood — I  stood  inside — 
or  where  I  was  moving  about,  for  I  was  not 
standing  still  a  great  portion  of  the  time. 

Geoboe  Kjutp  sworn  aad  examined. 

By  Mr.  Cdrtis  : 

Question.  What  is  your  full  name? 

Answer.  George  Knapp. 

Question.  Where  do  you  reside  ? 

Answer.  St.  Louis. . 

Question.  What  is  your  business  ? 

Answer.  I  am  one  of  the  publishers  and 
proprietors  of  the  Missouri  Republican. 

Question.  Were  you  in  St.  Louis  at  the  time 
the  President  visited  that  city  in  the  summer 
of  1866? 

Answer.  I  was. 

Question.  Were  yon  present  at  the  Southern 
Hotel  before  Mr.  Johnson  went  out  to  make  a 
speech  to  the  people? 

Answer.  I  was. 

Question.  Were  yon  in  the  room  where  the 
President  was? 

Answer.  I  was. 

Question.  Please  state  what  ocenrred  be- 
tween the  President  and  citizens,  or  the  com- 
mittee of  citizens,  in  respect  to  his  going  out 
to  make  a  speech  ? 

Answer.  The  crowdjan  the  outside  had  called 
repeatedly  for  the  President,  and  some  con- 
versation ensued  between  those  present.  I 
think  I  recoUeet  Cay  tain  Able  and  Captain 
Taylor  and  myself  at  any  rate  were  together. 
The  crowd  continued  to  calL  Probablv  some 
one  suggested,  I  think  I  suggested,  that  he 
ought  to  go  out.  Some  further  conversation 
occurred,  I  think,  between  him  and  Captain 
Able 

Question.  The  gentleman  who  has  just  left 
the  stand? 

Answer.  Yes,  sir;  Captain  Barton  Able, 
and  I  think  I  said  to  him  that  he  ought  to  go 
out  and  show  himself  to  the  people  and  say  a 
few  words  at  any  rate.  He  seemed  reluctant 
to  go  out,  and  we  walked  out  together.  He 
walked  out  on  the  balcony,  and  we  walked  out 
with  him,  and  he  commenced  addressing  the 
assembled  maltitade  as  it  seemed. 

Question.  What  was  the  character  of  the 
crowd  ?  Was  it  a  large  crowd,  a  large  number 
of  people? 

"    Answer.  I  do  not  think  I  looked  at  the  crowd. 
I  do  not  think  I  got  far  enough  on  the  balrony 


t«  look  on  tke  Btagmtole  of  the  ccowd.  I  think 
I  stood  back  some  distance. 

Question.  About  what  nnmber  of  people 
were  on  the  balcony  itself? 

Answer.  I  suppose  there  were  probably  fif- 
teen or  twenty  ;  there  may  have  been  twentiy- 
tive. 

Question.  Could  you  bear  the  cries  from  the 
crowd? 

Answer.  I  conld  not 

Question.  What  was  the  character  of  the 
proceedings  so  far  as  the  crowd  was  coaoemed  ? 

Answer.  Well,  I  do  not  recollect  distinctly. 
My  impressions  are  that  occasional  or  repeated 
questions  were  apparently  put  to  the  President, 
but  I  do  not  now  exactly  recollect  what  they 
were. 

Question,  Was  the  crowd  orderly  or  other- 
wise, so  far  as  you  could  hear? 

Answer.  At  times  it  seemed  to  be  somewhat 
disorderly ;  but  of  that  I  am  not  very  sure. 

Cross-examined  by  Mr.  Manager  Bctleb: 

Question.  Did  you  go  on  to  the  balcony  at 
all? 

Answer.  Yes,  sir;  I  stepped  out.  It  is  a 
wide  balcony ;  it  is  probably  twelve  or  fifteen 
feet ;  it  covers  the  whole  of  the  side  wall.  I 
stepped  out.  I  think  I  was  probably  only  two 
or  three  feet  back  of  the  President  part  of  the 
time  while  be  was  speaking.  Then  there  are 
a  number  of  doors  or  windows  leading  out  to 
this  balcony.  Yon  could  stand  in  these  win- 
dows or  doors  and  hear  every  word  diat  was 
said. 

Question.  Did  you  listen  to  the  speech  so  as 
to  hear  every  word  that  was  said  ? 

Answer.  I  am  not  sure  that  I  stayed  during 
the  whole  time.  I  listened  pretty  attentively 
to  the  speech  while  I  stood  there,  but  whether 
I  stood  there  during  the  whole  time  or  not  I 
do  not  now  recollect 

Question.  You  told  ns  there  were  from  fif- 
teen to  twenty  persons,  if  I  nilderstood  you 
aright,  on  the  balcony? 

Answer.  That  is  my  impression.  I  am. not 
certain  about  that,  because  I  did  not  pay  any 
attention  to  the  number. 

Question.  Howmanywonldthebalconyhold? 

Answer.  I  suppose  the  balcony  would  hold 
one  hundred. 

Question.  Then  it  was  not  at  all  crowded  on 
the  balcony? 

Answer.  I  do  not  recollect  I  say  about  that 
whether  it  was  or  not.  I  did  not  charge  my 
mind  with  it,  uor  do  1  now  recollect.  The  par- 
lors werefull.  There  was  a  crowd  there  wait- 
ing to  go  into  the  banquet,  andlthinkitis  very 
likely  that  a  large  nnmber  of  them  crowded  on 
the  balcony  to  near  the  speech.  Whether  it 
was  crowded  or  not  I  do  not  recollect 

Question.  Who  were  present  at  the  time  so  as 
to  remember  distinctly  when  he  said  he  would 
not  be  overawed  by  his  friends  or  ballied  by  his 
enemies.     Do  you  remember  that  phrase? 

Answer.  I  do  not  recollect  it. 

Question.  This  confusion  in  thecrowd  some- 
times prevented  his  going  on,  did  it  not? 

Ansatr.  I  think  it  likely ;  but  in  that  I  must 
only  draw  from  my  present  impreMion.  I  do 
not  recollect 

Questum.  Did  you  hear  him  say  anything 
about  "Judas,"  do  you  remember? 

Answer.  No,  sir;  I  do  not  recollect 

Queriion.  You  do  not  recollect  that  about 
Judas?  Did  yon  hear  him  say  anything  abont 
John  Bull,  and  about  attending  to  him  after  n 
while? 

Answer.  I  have  no  recoUecUon  •■  to  tbe 
points  of  the  speech. 

QuMtion.  Tueo,  so  far  as  yoa  know,  all  yon 
know  that  would  be  of  advantage  to  us  beM  is 
that  you  were  present  when  some  of  the  citi- 
zens asked  tbe  President  to  go  oQt  aad  answer 
the  calls  of  the  crowd? 

Answer.  Yes:  some  citizens  then  present  in 
the  parlor  asked  him. 

Question.  White  tb»  banqaet  was  waiting? 
At  what  time  was  the  banquet  to  take  plaoe? 

Answer.  T  think  it  was  to  take  place  at  ei|^ 
o'clock.      .     .  ■ 


Qiustian.  What  time  had  this  got  to  be? 

Answer.  I  do  not  recollect  that 

^ustion.  Wasit  not  very  near  eight  o'cleck 
at  that  time? 

Answer.  I  think  when  the  President  went 
out  it  was  near  the  time  the  banquet  was  to 
take  place,  and  I  think,  also,  I  know,  in  (act, 
that  while  the  President  was  speaking  sevenl 
persons,  in  speaking  about  it,  said  it  was  time 
ibr  the  banquet  to  commence,  or  something  to 
that  effect 

Question.  The  banauet  had  to  wait  for  Urn 
while  the  crowd  outside  got  the  speech? 

Answer.  I  do  not  know  that 

Question.  Was  not  that  your  impresdon  at 
the  time? 

Answer.  I  think  the  hour,  probably,  had 
passed;  but  in  attending  banquets  it  often 
happens  that  they  do  not  take  place  exactly  at 
the  hoar  fixed. 

Question.  It  appears  that  this  did  not:  bot 
was  that  because  they  waited  for  the  Presi- 
dent or  because  the  banquet  was  not  ready? 

Answer.  I  think  it  was  because  they  waited 
for  the  President 

Question.  Did  yoa  publish  that  spee^  the 
next  morning  in  yonr  paper? 

Answer.  I  es,  sir ;  ft  was  published. 

Question.  Did  yoa  again  republish  U  on 
Monday  morning? 

Antmer.  Yes,  sir. 

QuittHon.  While  vonr  paper  is  called  tiM 
Bepnblican  it  is  really  the  Demoent,  SMltiM 
Democrat  is  the  Republican? 

Answer.  Tbe  Republican  was  commeaeed 
in  early  times,  for  I  have  been  conaeeted  i^ 
it  over  forty  years  myself,  and  at  die  time    '  ■ 

Mr.  Manager  BUTLBR.  I  <k>  not  ear*  to 
go  back  forty  years  at  this  time. 

The  WiTNESB.  Yoa  asked  why  it  was 
called 

By  Mr.  Manager  Butlkr  : 

Question.  Not  why,  but  as  to  the  &«!.  Was 
it  in  fact  the  Demotntio  paper  at  tiwt  time 
when  the  President  was  there  ? 

Answer.  Yes,  sir. 

Question.  And  tibe  3i.  Louis  Democrat,  so 
called,  was  really  the  Republicaa  paper  ? 

Answer.  Yea,  sir. 

Question.  Now,  in  the  Democrade  paper, 
called  by  the  nasse  of  RepabUcan,  tbe  spwch 
was  published  on  Sumlayand  on  Monday? 

Answer.  Yes,  sir. 

QttestUm.  Has  it  never  bean  repiMished 
since  ? 

Answer.  No,  sir;  MOtto  my  kwowledgok 

Question.  State  whether  yoa  estwed  an 
edition  of  the  speech  t»  be  eorvseted  for  Me*- 
day  morning's  publication? 

Answer.  I  met  our  principd  reportse,  Mr. 
Zider 

Question.  PlewM  do  net  ststo  whs*  took 
place  between  you  and  yonr  reporter }  it  is  oaiy 
the  fiiet  I  wont,  n«t  the  coaTersatWB.  Did 
yoa  oaase  it  to  be  doae? 

Anstoer.  I  gave  directioss  to  Hr.  ffider 
after  complaining  oboat  the  report  o^-the 
speech 

Question.  Excvsame;  I  have  not  asked  yoa 
about  your  directions? 

Anstser.  I  did.  I  gave  directions  on  read- 
ing the  speech 

iiue$tion.  Please  answer  the  qneatioa  ? 

Answer.  Well,  I  gara  directions  to  htm  k 
corrected,  if  that  is  your  qnsation. 

Question.  Were  yoar  ^ostioas  fdlowad  so 
fitfas  you  know? 

Answer.  I  do  not  recoUeet  the  extent  of  tbe 
correctione.  I  never  jead  the  spaeeh  after- 
ward, and  I  have  forgotten. 

Que^an.  Did  yoa  ever  cemplaia  afterward 
to  aav  aaaa,  Mr.  Zider  or  ei(y  other,  that  the 
speech  was  not  as  it  oaght  to  be  as  it  was  pab- 
li^ed  oa  Moiidiqr  is«raing  ia  the  Repabtioan  7 

Answer.  I  cannot  draw  the  diatinetioa  be- 
tween Mondayaad  Snndi^.  I  have  repeatedly 
spoken  of  the  impetfeet  miuiaer  in  which  I 
conceived  the  speech  was  reported  and  pub- 
lislied  ia  tkf  BepaMioan  oa  Bnaday.  Wktulier 
I  spoke  of  its  imperfections  for  Mondop  or  boI 
I  do  not  recollect 
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Quejftion.  Will  yoa  uot  let  me  call  yoar 
attention'.  Mr.  Witness?  You  sny  that  jou 
directed  a  revised  publication  on  Monday,  and 
it  was  so  published.  Now,  did  j^ou  ever  com- 
plain after  that  revised  publication  was  made 
to  anybody  that  that  publication  was  'not  a 
true  one  within  the  next  three  months  follow- 
ing? 

Antteer.  It  is  possible  I  might  hare  com- 
plained on  Monday  morning,  if  the  corrections 
were  not  made,  bat  I  do  not  recollect. 

Quettion.  Excuse  me;  I  did  not  ask  for  a 
possibility? 

Antwer.  I  tell  you  I  do  not  recollect. 

Question.  But  it  is  possible  yon  did  not? 

Ansicer.  That  I  say  again  I  cannot  recollect. 

QxaHim.  Now,  air,  will  yon  say  that  in  any 
important  t>articnl«r  the  speech  as  published 
in  your  paper  differ*  firom  the  speeehas  put  in 
evidence  here  ? 

Ansicer.  I  conld  not  point  ont  a  solitary 
ease,  because  I  have  not  read  the  speech  as 
pat  ia  endoBCe  beM,  nor  have  I  read  the 
speech  since  the  morning  afler  it  was  deliv- 
ered ;  so  I  know  nothiag  about  what  yoa  have 
pot  ia  «Tid«nee  here. 

Hekbt  F.  Zideb  sworn  and  examined. 

By  Mr.  Curtis  : 

QueMon.  Where  did  yen  reside  ia  tbe  bmh- 
mer  of  1866  when  the  Presideat  visited  6t. 
Loaia? 

Aitauxr.  At  8t  Lonis,  Hissonri. 

Question.  Wliat  was  thenyour  buuneis? 

Jmtwtr.  I  was  than  eacaged  as  sbert-kand 
writer  and  reporter  for  the  Missonri  Repub- 
lican, a  paperpublished  at  Sit.  Louis. 

Quetkoa.  Had  you  anything  to  do  with  mak- 
ing a  report  of  the  speech  of  tbe  President 
delivered  from  the  balcony  of  the  Southern 
notel? 

Ansv)er.  I  made  a  short-hand  report  of  the 
speech.  I  was  authorized  to  employ  all  the 
assistance  that  I  needed,  for  it  was  known  that 
the  President  was  to  be  received  at  St.  Louis. 
I  «»pi«y«d  Mr.  Walbridge  and  Mr.  Allen  to 
assist  me.  Mr.  Walbridge  wrote  outthe  report 
for  pablicatton  in  the  Snoday  monuBg  E^ab- 
lieaa.  I  went  over  the  same  report  on  Sandav 
afternoon  and  made  several  alteiationa  in  it 
for  the  Uondqr  morning  paper. 

Question.  The  Monday  morning  Repnblican? 

Answer.  Yes,  sir.  I  made  tba  correcUons 
firom  my  own  notes. 

Qwemon.  IKd  yon  make  any  corrections  ex- 
cept tbosa  which  yon  foand  were  required  by 
year  own  notes? 

Anstcer.  There  were  three  or  fonr  corrections 
that  the  printers  did  not  make  that  I  had 
marked  on  the  proof  sheets  that  I  made  on 
tke  paper  the  fbHewing  morning  in  the  count- 
tt^'Toom. 

Qti^tini.  With  tboM  exceptions,  did  yoa 
maka  any  corrections  except  what  were  called 
for  by  yoor  own  notes? 

Answer.  Those  were  called  for  by  my  emn 
Botes. 

Question.  Bat  they  were  not  in  fact  made? 

Amwer.  They  were  not  in  tact  made  in  the 
fvinted  copy  on  Monday.    . 

Question.  Now,  answer  my  qnestian  whether 
ft*  corrections  were  called  for  by  your  own 
notes? 

Answer.  Oh,  yes ;  all  of  them. 

^liesfion.  Have  yon  compared  tbe  report 
whi«h  ymi  made,  and  which  was  published  in 
the  Republican  on  Monday,  with  the  report 
pwblisbed  in  tbe  St.  Louis  Democrat? 

Answer.  I  have  more  particnlarly  compared 
the  report  published  in  the  Monday  Democrat 
with  the  Sunday  Republican. 

Qmesttam.  You  eempared  those  two  ? 

Answer.  Yes,  sir.  There  are  about  sixty 
ch^^ngc*^ 

Mr.  iOBNSQN.    DiAfeaces? 

The  Witness.    Yes,  sir. 

By  Mr.  Ccitris : 

Qpettion.  Describe  the  character  of  those 
flMren«es? 

Mr.  Manner  BilTtLER.  "State  the  differ- 
ences."     I  object  to  that 


Mr.  CURTIS.  Do  you  want  him  to  repeat 
the  sixty  differences  1 

Mr.  Manager  BUTLER.  Certainly ;  if  be 
can. 

By  Mr.  Cvktis  : 

Queslion.  Have  you  a  memorandum  of  those 
differences  ? 

Annetr.  I  have. 

Question.  Read  it,  if  yon  please? 

Mr.  Manager  BUTLKR.  Before  he  reads 
it  I  abould  like  to  know  when  it  was  made. 

By  Mr.  Ccbtis  : 

Question.  When  did  you  make  this  com- 
parison ? 

The  WiTXEss.    The  exact  date? 

Mr.  CURTIS.    If  you  can  give  it  to  us. 

Answer,  (after  consulting  a  memorandum- 
book.)    Saturday,  April  IL 

Question.  When  did  yon  make  the  memo- 
randum 7 

Atisicer.  On  the  Sunday  following. 

By  Mr.  Manager  BriLEH : 

Question.  Last  S'unday  ? 

Answer.  Yes,  sir. 

Question.  This  month? 

Answer.  Yes,  sir. 

By  Mr.  Cdktis: 

Question.  From  what  did  yoa  make  the 
memorandum  ? 

Answer.  I  had  baen  here  before  the  board 
of  managers  twenty-four  days,  and  was  dis- 
charged and  had  ^ust  returned  to  St.  Louis.  I 
got  telegnpbic  dispatches  stating  that  I  was 
summoned  again  to  appear  before  the  Senate. 
I  then  went  to  the  Republican  office,  took  tbe 
bound  files  of  tbe  Republican  and  tbe  bound 
files  of  tbe  Democrat  for  the  latter  part  of  186G, 
and  in  company  with  Mr.  James  Moiiaghan, 
one  of  the  assistant  editors,  I  made  a  com- 
parison of  the  two  papers,  noted  the  differences, 
compared  those  differences  twice  afterward  to 
see  that  they  were  accurate.  That  was  on  Sat- 
urday. I  started  for  Washington  on  Sunday 
afternoon  at  three  o'clock,  the  first  through 
train. 

Question.  'Wlien  was  this  paper  that  yon  call 
the  memorandum,  which  contains  these  differ- 
enceq^ade  7 

Atuwer.  On  Satniday. 

Question.  Was  it  made  at  the  same  time 
when  yoa  mode  this-compwison  or  at  a  differ- 
ent time  7 

Answer.  The  same  day. 

Mr.  CURTIS.  Now,  yott  can  tell  us  the 
nature  of  the  differences;  or,  if  tbe  honorable 
Manager  desires  that  all  those  differences 
should  be  read,  you  can  read  them. 

Mr.  Manager  BUTLER.  Sty  a  moment. 
Any  oa  which  you  rely  wo  should  like  to  have 
read. 

Mr.  GUKTIS.  We  rely  oik  aU  of  them,  more 
or  leas. 

Mr.  Manager  BtTTLER.  Then  all  of  them, 
more  or  less,  we  want  read. 

Mr.  CURTIS.  We  should  prefer  to  save 
time  by  giving  specimens;  but  then,  if  you 
prefer  to  have  them  all  read,  we  wilt  have  them 
read.  ^^ 

Mr.  Manner  BUTLER.  There  is  a  ques- 
tion back  or  this,  I  think,  and  that  is,  that  we 
have  not  the  standard  of  comparison.  Surely, 
then,  this  cannot  be  evidence.  This  witness 
goes  to  the  Republican  office  and  there  takes 
a  paper — he  cannot  tell  whether  it  was  tbe  true 
one  or  not,  whether  made  properly  or  not,  or 
what  edition  it  was — and  he  compares  it  with 
a  copy  of  the  Democrat,  and  having  made  that 
comparison  he  now  proposes  to  put  in  the  re- 
sults of  it.  I  do  not  see  how  that  can  be  evi- 
dence. He  may  state  anything  that  he  has  a 
recollection  of;  but  to  make  the  memorandum 
evidence,  to  read  the  memorandum,  never  was 
such  n  thing  heard  of,  I  think. 

Let  me  restate  it  and  I  have  done.  He  goes 
to  the  Republican  office,  gets  a  Republican  ; 
what  Republican,  how  genuine,  what  edition 
it  was,  is  not  identified ;  he  says  it  was  in  a 
bound  volume.  He  takes  the  Democrat,  of 
what  edition  wo  do  not  know,  and  compares 
that,  and  then  comes  b  3re  and  attempts  to  put 
in  the  results  of  a  comparison  made  in  which 


Monaghan  held  one  end  of  the  matter  and  he 
held  tbe  other.    Now,  can  that  be  evidence? 

Mr.  CURTIS.  I  want  to  ask  the  witness  a 
question,  and  then  I  will  make  an  observation 
oa  the  objection.  [To  the  witness.]  Who 
made  the  report  in  the  Republican  which  yon 
examined — the  one  which  you  examined  and 
compared  with  tbe  r«4>oft  in  Ura  Deaseeiatt 
who  made  Uiat  report? 

Answer.  Mr.  Walbridge  made  that  report  oa 
Saturday  night,  September  8,  186C.  It  was 
published  ia  the  Smtday  Bemiag  RepaMiean 
of  September  9,  1866. 

By  Mr.  ConTis: 

Qwstion.  Have  yon  looked  at  thet>rocee4- 
iogs  in  this  cate  to  see  whether  that  has  been 
put  in  evidence? 

Answer.  The  Sunday  morning  Bepublnntn 
was  mentioned  in  Mr.  Walbridge's  testimony,  in 
which  he  states  that  he  made  one  or  two  simple 
corrections  for  the  Monday  morning  Democrat. 

Question.  Now,  I  wish  to  inquire,  Mr.  2ider, 
whether  tiie  report;  which  jroa  saw  in  the  ilka 
of  the  Republican  and  which  you  oompared 
with  the  reoort  in  the  Democrat  was  the  report 
which  Mr.  Walbridge  made? 

Ansuxr.  Undoubtedly  it  was. 

Mr.  CURTIS.  Now,  Mr.  Chief  Justiee,  it 
is  suggested  by  the  learned  Manager 

Mr.  Manager  BUTLER.  I  will  save  yon  Sil 
trouble.  You  may  put  it  in  as  much  as  yara 
ehoose.  I  do  not  eare,  oa  rsfleotian,  if  you 
leave  it  unread.    It  is  of  no  consequence. 

Mr.  CURTIS.  W«  will  sinsj^y  put  it  into 
the  case  to  save  time  Mid  have  it  printed. 

Mr.  ManagerBUTLER.  I  think  there  should 
not  be  anytliing  printed  that  is  not  read.  We 
have  got  a  very  severe  lesson  apon  that. 

Mr.  CURTIS.  We  understood  yon  to  dis- 
pense with  the  reading. 

The  CHIEF  JUSriCE.  If  the  honorable 
Manager  desires  to  have  the  pi4>er  read  it  will 
be  read. 

Mr.  Manager  BUTLER.  I  do  not  desire  it 
to  be  read. 

Mr.  EVARTS.  Is  it  to  go  ia  aa  evideaee, 
Mr.  Chief  Jastice,  or  not. 

The  CHIEF  JUSTICE.    Certainly. 

Mr.  Manager  BUTLER.  It  may  go  in  for 
aught  I  care. 

Mr.  CURTIS.    That  ia  all,  Mr.  Zider. 

The  paper  thus  admitted  in  evideace,  oon- 
taining  a  memorandum  of  the  ditfereneas  be- 
tween tbe  two  reports  of  President  Johoaaa's 
speech  at  St.  Louis,  is  as  follows : 
Snadaar  KcruauciK,      I>aaotia*T,l(oad«3r,S«pt. 
Btrt.  0.  ISM.  K,  itas. 
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re- 
pented makeshira  abetter 
man  than  he  wai 
before 
Tee.  I  baTe, 
Tea  I  have. 
(Voioe  "bnlljr  fo6yon",»> 
and  eheert) 
on  either  side 
a  kind  of  orer-richteoaa- 
aess 
— over  righteownutt — 

better 
than  any  body  else  and 

atlhouak  wantinc 
He  went  upon  the  cross 
aad  tliere  w«sa  nailed  by 

■sbalieTers/v  and  there 

shed 

^  blood  that  yon  and  I 

micht  Uto  (oheers 


nor  the  jadfOA 

I  know  there  are  some 
that  Ulk 
And  Bana«e  all  the 
ajfairs  of  State 
The  people  of  Uisaooii 
OS  well  as  other  States 
know  that  aU  my 
eSMishare 
alfthis  ,  , 
tradoetioD  and  de- 
traction that  has* 
let  ns  flcht  tAcenomie* 
And  in  partinK  with 
yon  now  /learethe 
gOTemmeat  tn  your 

hands 

• 

recoffnited 


to  vote  somebody  else  a 
bonnty. 
A  ean  set  $S0.  bonnty, 
(Loud  cheerinc) 
are  eonetitutumallii  enti- 
tled to 
equal  sufirage  in  the 

"Senate  and  no  power  h*t 

the 
lisht  to  deprive  them  of  it 
without  Tiolatinstbe  con- 
stitution, (cheers) 
AmonctAe  people.  I  bare 

labored  for  it.   Now  I 

deny, 
manner  pointedA  by 
and  sometimes  having 
nnnetJ  and  having  re- 
pented 
makes  him  a  better  man 
than  ho  was  before 
T-a-9, 1  bare 
T-a-8 1  have 
Voice  (bully  for  yon  old 
feliow  and  laughter) 
on  the  other  side 
a  kiad  of  over  righteooa- 

ness— better  than  any 

body  else  and  odwate 

wanting. 

He  went  upon  the  cross  k 

there  was  paif^aUimaiiti 

by 
lAw«  unbelievers  thai  I 

haoeepokenofheretonitht, 
aad  there  sued  bis  bk>od 
that  yon  and  I  might  live 

(cheers) 

nor  the  indite  (voioe  nor 

the  Moses.") 

I  know  there  •*  some 

that  talk 

And  managOA  tbe 

alair*  of  State, 

Ike  people  of  Missouri 

as  well  as  other  States 

know  that  A  my  efforts 

hare 

all  thistradnotion 

and  detraction  that 

h€U  . 

let  Of  C^t  A  enemies 
And  in  parting  with 
you  now  leavcA  the 
Sovemment  in  yomr 


r«-eo0»wad. 


Crosg-exaoained  by  Mr.  Manager  Butler: 

Quettion.  How  long  have  yon  been  troabled 
wits  yoar  anfortnnate  affliction  7 

Antwer.  To  what  do  yon  refer. 

QveiHon.  I  nnderstoodyou  were  a  little  deaf. 
Is  that  so  7 

Anateer.  I  hare  be«n  siok  the  greater  part 
of  this  year,  and  was  compelled  to  come  nere 
a  moDth  ago  almost,  before  I  was  able  to  come. 
I  have  not  got  well  yet. 

QMecttpM.  Did  yon  hear  my  qaesUon  7 

Answer.  Yea. 

Question.  How  long  have  you  been  deaf,  if 
yea  bare  been  deaf  at  all  7 

Answer.  Partially  deaf  for  the  lost  two  years, 
I  shonld  think. 

Question.  Aboat  what  time  did  it  commence  7 

Answer.  I  cannot  state  that. 

Question.'  As  near  as  yon  can.  Yoa  know 
when  yoD  became  deaf,  do  yon  not?    ■ 

Answer.  I  know  I  was  not  deaf  when  yon 
made  your  St.  Lonis  speech  in  1866. 

Question.  That  is  a  very  good  date  to  reckon 
from  ;  but  ns  these  gentlemen  do  not  all  know 
when  that  was,  and  yon  and  I  do,  suppose  yon 
try  it  by  the  almanac  and  tell  ns  when  that 
wasT 

Answer.  That  was  on  the  18th  of  October, 
1864. 

Question.  Too  ware  not  deaf  then  7 

Answer.  No. 

Qusstion.  How  soon  after  that  did  you 
become  deaf7 

iiMie«r.  PeAs^  a  month.     [Laughter.] 

Qitestion.  Yoa  ave  qnite  rare  it  was  not  at 
that  time  7 

Answer.  Quite  snre  it  was  not  that  time, 
becaase  I  heard  some  remuks  the  crowd 
made  whiph  you  did  not.     [Langhter.] 

Question.  I  have  no  doobt  you  heacd  very 
much  that  I  did  not.    Nw,  ioppoM  ir*  oob' 


fine  onrselves  to  this  matter.  Aboat  a  month 
after  that  yon  became  deaf? 

Answer.  Partially. 

Question.  Partially  deaf,  as  noir. 

Answer.  I  recovered  from  that  sickness..  I 
became  sick  again  the  first  part  of  this  rear. 

Question.  Now,  will  yoa  nave  the  kindness 
to  state  whether  yon  have  yoar  notes? 

The  WiTHBBS.    Of  the  President's  speedi? 

Mr.  Manner  BUTLEB.    Yes,  sir. 

Answer.  I  have  not. 

Question.  When  did  yon  see  them  last  7 

Answer.  The  last  recollection  I  have  of 
them  is  when  Mr.  Walbridge  was  summoned 
before  the  Reconstruction  Committee  to  give 
testimony  on  the  New  Orleans  riot. 

Question.  Did  yon  and  he  then  go  over  that 
speech  together? 

Answer.  We  went  over  only  a  part  of  it. 

Question.  The  part  that  referred  to  New 
Orleans? 

Answer.  Yes,  sir. 

Question.  But  the  part  that  referred  to  New 
Orleans  yon  went  over  with  him  7 

Answer,  I  did. 

Question.  Was  there  any  mateirial  difference 
between  yon  and  him  when  you  had  yonrnotes 
together  in  that  part  of  the  speech,  and  if  so, 
state  what  7 

Answer.  There  was. 

Question.  What  was  it  7 

Answer.  He  asked  me  to  compare  notes 
with  him 

Question.  Excuse  me ;  lam  not  asking  what 
he  said.  I  am  asking  what  difference  there 
was  between  yoar  report  and  his  report  upon 
that  comparison ;  what  material  difference  7 

Mr.  EVART8.  I  submit,  Mr.  Chief  Justice, 
that  as  he  is  asked  the  precise  question  what 
the  difference  was  that  arose  upon  that  com- 
parison, he  is  to  be  permitted  to  state  what  it 
was  and  how  it  arose. 

Mr.  Manager  BUTLER.  I  have  not  asked 
any  difference  that  arose  between  him  and  Mr. 
Walbridge.  Far  be  it  from  me  to  go  into  that 
I  have  asked  what  the  difference  was  between 
the  two  speeches. 

Mr.  Ev  ARTS.  As  it  appeared  in  that  com- 
parison. A 

Mr.  Manager  BUTLEB.  As  found  at  that 
time. 

The  Witness.  That  is  what  I  was  going  to 
answer.  If  yon  will  possess  your  soul  in 
patience  a  moment  I  will  answer. 

The  CHIEF  JUSTICE.  The  witness  will 
confine  himself  entirely  to  what  is  asked  and 
make  no  remarks. 

The  Witness.    When  we  proceeded  to  cop- 

8 are  that  part  relating  to  the  New  Orleans  riot 
[r.  Walbridge  read  from  his  notes  f  I  looked 
on,  and  when  he  came  to  -tills  passage,  as  near 
as  I  can  remember:  "When  yon  read  the 
speeches  that  were  made,  aad  take  up  tbe  foots, 
if  they  are  as  stated,  yoa  will  find  that  speeches 
were  made  incendiary  in  their  character,  ex- 
citing that  population  called  the  black  popu- 
lation to  tuie  up  arms  and  prepare  for  the 
shedding  of  blood ;"  I  called  Mr.  Walbridjse's 
attention  to  the  qaalifyinc  words,  "  if  the  facts 
are  as  stated."  He  replied  to  me,  "  You  are 
mistaken  ;  I  know  I  am  right,"  and  went  on. 
As  he  was  summoned  to  swear  to  his  notes,  and 
not  to  mine,  I  did  not  argue  the  question  with 
him  further,  but  let  him  go  on. 

By  Mr.  Manager  Bdtleb: 

Qutstion.  What  other  difference  was  there? 

Answer.  There  was  another  difference. 

Question.  In  the  New  Orleans  matter? 

Answer.  Yes  sir.  The  President's  words, 
I  think,  were  that  th^  there  knew  a  conven- 
tion was  to  be  called  which  was  extinct  by 
reason  of  its  power  having  expired.  There 
was  a  difference  in  the  words  "by  reason  of." 

QiittHon.  What  was  that  difference? 

Answer.  Tbe  words  "by  reason  of." 

QuesHon.  Were  they  in  or  out  of  Walbridge' s 
report? 

Answer.  They  were  in  my  'eport 

Question.  And  were  not  in  Walbridge's  re- 
port? 

Aiuwer.  They  were  not. 


Question.  Any  other  difference? 

Answer.  No  other.  That  was  as  far  as  we 
proceeded  with  the  report  as  to  the  New  Or- 
leans riot.  The  latter  part  of  the  report  was 
not  compared  at  all,  nor  was  the  first  part. 

Qaestton.  Now,  have  you  the  report  as  it 
appeared  in  the  Republican  of  Monday  morn- 
ing before  yon? 

Answer.  I  have. 

Question.  Let  me  read  the  first  few  sentences 
of  the  report  put  in  evidence,  and  tell  me  how 
many  errors  there  are  in  that     Have  yoo  it? 

Answer.  Yes,  sir ;  I  have  it  [The  witness 
prodnced  a  new  paper.] 

Question.  Now,  I  will  read  from  the  report 
pal  in  evidence  here : 

"  Fellow-eitisens  of  St  Lonis:  In  being  intro- 
duced to  yon  to-night  it  is  not  for  the  purpose  of 
making  a  speech.  It  is  tme  I  am  proud  to  meet  so 
many  of  my  fellow-^tiiens  here  on  (his  oeearioa, 
and  under  the  favorable  cinnmstaBoea  that  I  do. 
[Ciy,  'How  about  British  satjeots?']  We  will  at- 
tend to  John  Bull  after  a  while,  so  far  as  that  is  con- 
cerned. [Langhter  aad  loud  <Aeets.]  I  hare  jnt 
stated  that  I  was  not  hare  for  the  porposeof  nuJdag 
a  speech." 

The  Wiivsss.    "  Am  not  h«e." 

Mr.  Manager  BUTLER.  The  differeace  is 
here  "I  was,"  and  there  "I  am."  Now,  do 
yon  know  that  the  President  used  the  word 
"am"  instead  of  "wo8 7" 

Answer.  Of  coarse  I  do. 

Question.  I  will  read  on : 

"  I  was  nothere  for  the  purpose  of  making  asp  esehi 
bnt  after  being  introdnoed  simply  to  tender  my  cor- 
dial thanks  for  the  welcome  yon  have  giren  m«  ia 
ronr  midst  [A  voioe:  'Ten  thonsaad  weleoots;' 
annahs  and laieess.]  Ihaakyea,sir.  Iwj  ' 


Tonr  midst    [A  voioe: 

hnnahs  andiaeess.]  Tl 

my  power  to  address  yon  vndar  fiavorarble  eirem; 
of  the  qaestions  that  agitate  ana 


vwr. 
r  fiav' 


stances  upon  some  or  tne  qaestions  tnat  ag 
distract  the  pnbUc  mind  at  this  time"^— 

Answer.  "  Questions  whick  agitate." 
Question.  "  FTAt'cA  agitate"  instead  of"  Oof 
agitate?" 
Answer.  Yes. 
Question.  And  then  it  goes  on : 


Qnestions  that  have  grown  out  of  a  fiery  ordeal 
have  jnst  passed  through,  and  which  I  think  at 
important  as  those  we  have  just  passed  bj'.  Tbe  tiaa 


has  comb  whan  itseem*  ta  me  tbataBonabtto  bepre- 
pared  for  peace— the  rebellion  being  anppreased.  aad 
tbe  shedding  of  blood  being  stopped,  the  sacrifice  of 
life  being  snsnsaded  aad  stayed,  it  seems  tkattte 
time  has  arrived  wbaaweaboiildbavapaaM;  whsn 
the  bleeding  arteries  should  be  tied  up.  [A  TMoe: 
rtfew  Orlems ;'  'Go  on.']" 

It  is  80  &r  all  right  except  those  two  vat- 
rections? 

Answer.  Yes,  sir. 

Qttesliort.  Now  we  will  try  another  part? 

The  Witness.  Go  over  the  New  Orleans 
part,  if  you  please.  I  wish  to  make  a  correctioi 
in  that  port 

Question.  Are  you  dealiiig  with  a  memo- 
randum ? 

Answer.  It  is  the  official  inroceediogs. 

Question.  Yon  are  comparing  yourself  with 
the  official  proceedings  as  you  go  on,  where 
you  have  noted  these  corrections  7 

Answer.  Yes,  sir,  in  the  official  proceedings. 

Question.  Then  yon  are  going  on  with  a  oopy 
of  the  official  proceedings  and  noting  t^ 
differences? 

Answer.  Yes :  bnt  I  can  make  the  memo- 
randa without  the  official  proceedings  before 
me.  Do  yon  want  it?.  ^Offering  the  printed 
official  report  of  the  tnal,  with  manusctif* 
corrections,  to  the  honorable  Manwer.] 

Mr.  Manager  BUTLER.  No  j  I  do  not  oare 
for  it  You  told  me  that  you  wished  I  should 
go  on  with  the  New  Orleans  part  Why  do  yoa 
wish  anything  about  it  7 

The  Witness.  You  were  proceeding  to  make 
corrections,  and  when  yoa  came  to  the  New 
Orleans  part  jou  stopped. 

By  Mr.  Manager  Bdtler: 

Question.  Well,  I  will  take  this  portiom  of 

The  Witness.    Any  portion. 

Question,  "Jad«M,  Judo*  Isoaribt,  Jn- 
daas?" 

Answer.  One  Jndas  too  many  there.  [Langh- 
terj 

Question.  "There  was  a  Jndas  once."  To« 
are  sore  he  did  not  speak  JudAsfbor  times,  are 
you? 
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Atuwer.  Ym,  sir. 

Que»tion.  How  manT  tinea  did  he  speak  it? 

Atuwer.  Please  read  it  again. 

QuegHon.  I  aaSui  how  many  times  did  be 
q>eak  Jodas? 

Annoer.  Three  times. 

QuestioH,  Well,  I  believe  we  have  got  "  Ju- 
daas,  Jndas  Iscariot,  Judaas."  Tliat  is  only 
thre«  times.     Why  did  yoa  say  one  too  many  7 

Ansver.  Tou  have  it  four  times  there. 

Question.  I  beg  your  pardon.  I  have  only 
said  it  three  times.  "  Judaas,  Judas  Iscariot, 
Jadaaa." 

The  Winnsa.  Are  not  those  words  itali- 
eigsed  tberet 

Mr.  Manager  BUTLEB.    Yes,  sir. 

The  Witness.  Are  they  not  stretched  out  to 
make  it  appear  ridiculous? 

Mr.  MuMger  BUTLER.  I  really  think  two 
of  the  JudaMS  are  spelt  with  the  pronunciation 
— "J-u-d-a-a-a." 

The  Witness.    Yes,  and  italicised. 

Queation.  Do  you  mean  to  say  tbat  the  Presi- 
dent did  not  ap^k  those  words  with  emphasis  7 

Aiuwer.  I  mean  to  say  that  he  did  not  apeak 
them  in  that  way. 

Question.  I  r^d-: 

"  Ther*  wu  a  Judas  once,  on«  of  the  twet  va  apostles. 
Oht  yes,  and  these  twelve  apoatlee  bad  a  Cbrist.  [A 
Toiee,  'And  a  Hoiea,  too.'  Clrest  taoghter.]  The 
twelve  apoetles  had  a  Ohriit,  and  he  eoold  not  have 
had  a  Jndasanlass  he  had  had  twelve  apostles." 

See  if  I  am  right 

Answer.  The  word  "yes"  should  not  be 
stretched  out  with  dashes  between  each  letter, 
as  there. 

Mr.  Manager  BUTLER.  The  "yes"  is  not 
here  stretched  out.  Is  there  any  other  qnes- 
Uon  yon  wonld  like  to  ask  me,  sir?  [Langfater.1 

The  Wrrxiss.  All  I  wish  is  that  yon  shall 
read  it  as  it  is  there. 

Mr.  Manager  BUTLER.  Now,  nr,  will  yoa 
attend  to  your  business  and  see  what  dinerences 
there  are  as  I  read? 

y,  who  has  been  my 
adaiwithT  Was  it 
,11  PhilUpst  Was  it 
Charles SoBiDwT  [Hiaesandoheers.]  Arethesethe 
maa  that  set  up  and  oompare  tfaemaelves  with  the 
Saviour  of  meo,  and  everybody  tbat  differs  with  them 
in  opinion,  and  try  to  stay  A  arrest  their  diabolieal 
and  ne&uioiis  poitey.is  tohedenounoedasa  Judas." 

Ammoir.  "And  th«t  try." 

Question.  "Differ  wiui  them  in  osinion, 
and.  that  iij  to  stay  and  arrest  their  oiaboli- 
esd  a«d  nerarioai  poliqr  is  to  be  denounced 
aaaJadas.  ['HnrrahforAndy  and  cheers.!"] 
Am  I  right  so  &r,  sir  7 

Atmeer.  I  think  so. 

Question.  Is  that  a  &ir  specimen  of  the  sixty 
corrections? 

Answer.  There  are  foor  in  the  next  three 
lines. 

Question.  Is  diat  a  &ir  specimen  of  the 
sixty  corrections.     Answer  the  question? 

Mr.  EVABTS.  Mr.  Chief  Justice,  I  sup- 
pose tbe  ooiceetioDS,  the  whole  of  which  we 
Mve  pot  in  evidence,  will  show  for  themsdves. 

Mr.  Manager  BUTLER.  I  am  cross-exam- 
ining the  witness. 

Mr.  EVABTS.  It  haa  nothior  to  do  with 
the  matter  of  evidence. 

Mr.  Manacer  BUTIJSR.  I  am  asking  a 
qaeatioa  of  the  witnesa  <«  ereas-exsmination, 
and  I  prefer  that  he  should  not  be  instructed. 

Mr.EVAJRT8.  No  iostmctioo.  We  thought 
we  should  save  time  by  patting  in  the  memo- 
nndum ;  bat  it  seems  that  the  cross-examina- 
tion is  to  ^o  over  every  item.  We  insist  that 
it  be  confaned  to  ouestions  that  are  proper. 
Wbetlier  this  is  a  ndr  specimen  or  not,  com- 
pared with  the  whole  paper,  will  appear  by 
the  comparison  the  court  make  between  the 
two  pieces  of  evidence. 

Mr.  Manager  BUTLER.  I  am  testing  the 
eredibilifyof  thiswitae«^andIdo  not  care  to 
have  him  instructed. 

The  CHIEF  JUSTICE.  If  the  qnestion  is 
ohjeyted  to,  die  benocaUe  Manager  will  please 
pat  it  in  wriUng. 

Mr.  Manager  BUTLER.  I  will  pnt  it  in 
writing  if  the  Chief  Justice  desiree. 

Mr.  EVABTS.    It  is  no  question  of  credi- 


^tlstthati  havaplayed  the  Tod 
Tbad.  Stevens?    Was  it  Wendell  : 


bilitf  f  it  is  a.  mere  qaestion  of  jud 

of  hun  between  two  papers,  whetEer  one  is  a 

fair  specimen  of  the  other. 

Mr.  Manager  BUTLER.  I  will  put  the 
question  in  writin([  if  the  Chief  Justice  desires. 
The  question  is  this:  whether  all  the  correc- 
tions which  you  have  indicated  in  answer  to  my 
questions  are  of  the  same  average  character 
with  the  other  corrections  of  the  sixty? 

The  Witness.  There  are  two  or  three  cor- 
rections in  that  which  you  have  read. 

The  CHIEF  JUSTICE.  Is  the  question 
objected  to  7 

Mr.  EVABTS.  We  object  to  the  qaestion. 
It  requires  a  reSxamiiutioa  of  the  whole  sub- 
ject. 

The  CHIEF  JUSTICE.  The  question  will 
be  put  in  writing,  objection  being  made. 

Mr.  Manager  BUTLER.  I  will  pass  from 
that  rather  than  take  time,  because  1  shall  be 
accused  of  having  taken  up  too  much  time. 
[To  the  witness.]  Mr.  Witness,  you  have  told 
as  that  in  the  next  few  lines  there  were  cor- 
rections, I  think  foar  in  the  next  three  lines. 
Now  I  will  read  the  succeeding  lines: 

"  In  the  days  when  there  ware  twelve  apostles  and 
when  there  ware  a  Christ,  while  there  ware  Judases, 
there  ware  anbelleverf,  too.  T-a-s;  while  there 
were  Judases,  there  ware  nnbelieven.  [Voices: 
'  Hear,"  '  Three  nroaiM  for  Fletoher.']  T«s,  oh  yes  1 
unbelievers  in  Christ." 

The  Witness.  Do  yoa  wish  me  to  make 
corrections  there? 

Mr.  Manager  BUTLER.  I  want  yoa  to 
stop  me  when  there  is  anything  wrong. 

The  WiiHBas.  "In  the  wys  when  there 
ware ;"  were  is  right. 

Mr.  Manager  BUTLER.  It  reads  in  mine 
"ware,"  and  in  yours  it  reads  "wereV 

Answer.  Yes:  and  then  in  the  next  line 
there  is  a  "ware"  again.  It  should  be  "io«re." 

Question.  What  is  the  next? 

Answer.  There  is  another  "ware." 

Question.  That  is,  it  should,  be  "were" 
instead  of  "toare?" 

Answer.  Yes,  sir. 

Question.  Those  are  the  three  corrections 
you  want  to  make  there?  Are  those  the  only 
corrections  there?    v 

Anstoer.  Then  there  is  one  before  "  nnbe- 

Question.  What  is  it? 

Answer.  "  Were"  for  "ware." 

Question.  Are  those  all? 

The  Witness,  Does  it  read  in  yours  "  Voices, 
'  Hear  I'  'Three  noans  for  Fletcher?' " 

Mr.  Manager  BUTLER.  Yes.  sir.  It  is  all 
right,  is  it  not?  What  is  the  trouble  with  that? 

The  WmrKsa.  There  are  four  "wares" 
there,  are  there  not? 

Mr.  Manager  BUTLER.  What  do  you 
mean  by  "wares?"  We  have  corrected  the 
"e"  for  the  "a;"  that  is  the  whole  change. 

The  Witness.  Yoors  reads  "  there  ware  a 
Christ;"  the  "ware"  should  be  "was." 

Question.  Then  all  your  corrections  are  of 
pronunciation  and  grammar,  are  they  not  ? 

Answer.  The  President  aid  not  use  those 
words. 

QuesUcm.  Do  von  say  that  the  President  does 
not  pronooBce  "were"  broadly,  as  is  some- 
times the  soathem  fashion  ? 

Answer,  I  say  that  he  did  not  use  it  as  nsed 
in  that  paper. 

Question.  Didhenotspeakbroadlytheword 
"  were  "  when  he  used  it? 

Answer.  NotsethatitcoaldbecKstingnished 
for  "ware." 

Question.  Then  it  is  a  matter  of  how  you 
wonld  spell  pronunciation  that  you  wuit  to 
correct,  is  it? 

Answer.  The  tone  of  voice  ewinot  be  repre- 
sented in  print. 

Question.  And  still  you  think  "io«re"  best 
represents  his  tone  of  voioe,  do  yon  7 

Answer.  Itiiinkitdid. 

Question.  Although  it  cannot  be  represented 
in  print.  Now,  sir,  with  the  exe«>tion  of  these 
corrections  in  pronunciation  and  grammar,  is 
there  any  correction  as  the  speech  was  printed 
in  the  Democrat  on  Monday  from  that  which 
was  printed  in  the  Repablican  7 


Answer.  Of  what  date  ? 

Question.  The  Republican  of  Sunday. 

Answer,  Yes,  sir. 

Question.  Or  of  Monday  7  With  the  excep- 
tion of  corrections  of  grammar  and  pronuncia- 
tion, is  there  any  correction  of  sabstanoe  be- 
tween the  two  reports  as  printed  that  morning  7 

Answer.  Specify  which  papers  you  want 
compared,  the  Sunday  Bepabkoan  and  Mon- 
day Democrat,  or  the  Moaday  Republican  and 
Monday  Democrat? 

<^ustion.  The  Monday  Republican  and  Mon- 
day Democrat. 

Answer.  Yes,  sir. 

Question.  What  are  they  as  printed? 

Answer.  One  is  "  Let  the  Qovemmeat  be 
restored.  I  have  labored  for  it.  I  am  for  it 
now.  I  deny  this  doctriae  of  secession,  come 
from  what  quarter  it  may." 

Question.  Wisat  is  the  change  as  printed? 
'  Answer.  "  Bit  the  Government  be  restored. 
I  have  labored  for  it."  So  far  it  is  the  same 
in  both  papers ;  and  then  the  words  "  I  am  for 
it  now"  are  omitted  in  the  Democrat,  and  tha 
punctuation  is  changed  so  as  to  begin  ^e  next 
sentence  "  Now,  I  deny  this  doctrine  of  seces- 
sion," and  then  words  are  omitted  and  the 
punctuation  changed. 

Question.  There  are  four  words  omitted,  "I 
am  for  it,"  before  now.    What  else? 

Answer.  Speaking  of  the  neutrality  law  he 
said,  "  I  am  sworn  to  support  the  Constitution 
and  to  execute  the  law."  Some  one  halloed 
out  "  Why  didn't  you  do  it?"  and  he  answered, 
"The  law  was  executed;  the  law  was  exe- 
cuted. ' '  Those  words  "  Why  didn't  yoa  do  it" 
and  "  The  law  was  executed j  the  law  was  exe- 
cuted," are  omitted  in  the  Democrat. 

Question.  What  else  of  substance  7 

Answer.  I  do  not  know  that  I  can  point  ont 
any  others  without  the  memorandum. 

Question.  Use  the  memorandum  to  point  oat 
sobstance,  not  grammar,  not  punctuation,  not 
pronunciation. 

Answer,  (referring  to  the  memerandBM.) 
One  expression  he  used  was,  "Allow  me  to 
ask  if  there  is  a  man  here  to-night  who  in  the 
dark  days  of  Enow-No^iingism  stood  and  bat- 
tled more  for  their  rights" 

Question.  What  is  the  word  left  oat  or  pat 
in  there  7 

Answer.  The  word  "sacrificed"  is  used  in 
the  Democrat,  and  the  word  "battled"  is  tha 
one  that  was  employed. 

Mr.  Manager  BUTLEB.  I  will  not  troable 
yon  further,  sir. 

The  Witness,    Oh,  I  can  point  ont  more. 

Mr,  Manager  BUTLER.    That  is  all,  sir. 

Mr.  CURTIS.  We  now  desire,  Mr.  Chi^ 
Justice,  to  put  in  evidence  a  document  certi- 
fied from  the  Department  of  State. 

[The  document  was  handed  to  the  Managers.] 

The  CHIEF  JUSTICE.  The  cooosd  wifl 
state  the  object  of  tiiis  evidence. 

Mr.  CURTIS.  It  is  the  commission  issaed 
by  President  Adams  to  General  Washington, 
constituting  him  Lientenant  General  of  the 
Army  of  the  United  States.  The  parpose  i« 
to  show  the  form  in  vriiich  commissions  wera 
issued  at  that  date  to  high  military  officers, 
and  we  have  selected  the  most  coaspicuotu 
instance  in  our  history  as  regards  the  person, 
the  office,  and  the  occasion. 

Mr.  Manager  BUTLER.  There  were  two 
commissions  issued  to  General  Washington, 
two  appointments  made.  Was  this  the  one  he 
accepted,  or  the  one  he  rejected;  do  yoa 
remember? 

Mr.  EVARTS,  We  understood  it  to  betha 
one  actually  issued,  and  received  by  him. 

Mr.  Manager  BUTLER,  And  aeoepted  by 
him? 

Mr,  EVARTS.    We  sappose  so. 

Mr,  CURTIS,    We  nnderstand  so. 

Mr.  EVARTS.  We  desire  to  have  the  com- 
mission read. 

Mr.  Manager  BUTLER.  I  see  no  objeetioa 
to  it.  I  thought  perhaps  you  coald  tell  ma 
what  I  inquired  about. 

Mr.  EVARTS.  WHl  the  Cleik  be  good 
enough  Uj  read  it? 
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SUPPLBMBNT  TO 


The  CmEF  JUSTICE.  The  Secretary  will 
read  the  paper. 

The  Chief  Clerk  read  the  following  eommis- 
8k>n,  which  is  accompanied  by  a  certificate 
from  the  Secretary  of  State,  that  it  is  a  care- 
fully compared  and  exact  copy  of  the  original 
on  file  in  bis  I>epartment: 

JouK  Adahs. 

Prt<ridr»taftk»  n*ittd  Slatf  o/Amenea  : 
To  all  who  shall  Hef  tkcte  pi-ttviU^^,  tircKtinQ; 

Know  ye,  that  ro|)0:jii)g  special  trust  And  CMifi- 
doDcu  in  the  putriotisuj,  vulor.  fidelity,  and  abitftiea 
of  GeorKo  Washioffton.  I  have  nominated,  and  by 
and  with  the  advice  and  consent  of  I  lie  Senate  do 
appoint,  him  Lieutenant  General  and  Commander* 
in-Cliief  of  all  the  armies  raised  or  to  !>«  raised  for 
the  service  of  tlie  United  States.  }Ic  is  tlicrcforo  care- 
fully and  diliffcntly  to  discharge  thodutyof  Lieuten- 
ant General  and  Comtuiinder-in-Chicf  oy  doin^and 
performing  all  manner  of  tnings  thereunto  belonging. 
And  1  do  strictly  eharerc  and  require  all  qfflcoi?  and 
Boldiers  under  his  eomniaud,  to  bo  obedtODt  to  fail 
orders  as  Lieutenant  Ueucral  and  Ooiomandcr-in- 
Chicf.  And  ho  is  to  observe  and  fujluw  such  ordora« 
and  directions  from  time  to  time  ns  ho  sba!!  receive 
from  me  or  the  future  Prosidcntof  the  United  States 
of  America.  This  conuuissiou  to  coiitiiiue  in  foro« 
during  the  pleasure  of  the  President  uf  the  United 
States  for  the  time  bcinff. 

Given  under  my  hand  at  Philadelphia,  thb  4th 
day  of  July,  iu  the  year  of  our  IjOrd   1798, 
It.  s,]  and  in  the  twenty-third  year  »f  tlie  inde- 
*  pendcncc  of  the  United  States. 

JOUN  ADAM& 

By  eommaad  mC  tlia  President  of  the  United  States 
ef  Ainerica: 

JAMB9  McUENRT,  Skerelary  of  War. 

Mr.  COBTIS.  I  now  desire,  Mr.  Chief 
^stice,  to  pat  in  a  docutnent  from  the  Depart- 


ment of  the  Interioi*,  showing  Uw  rmnoTats  of 
saperinteodents  of  Indian  tmairs,  and  of  In- 
dian agents,  of  land  officers,  receirers  of  pub- 
lic moneys,  surreyoTS  general,  and  certain  mis- 
cellaneous officers  who  are  not  brooght  under 
any  one  of  those  elasses.  The  document  which 
I  bold  shows  the  date  of  the  removal,  the 
name  of  the  officer,  the  office  he  held,  and  also 
contains  a  memorandum  whether  the  remoral 
was  dnring  the  recess  of  the  Senate  or  in  the 
session  of  the  Senate. 

Mr.  Manager  BUTLER.  I  have  bat  one 
objection  to  this  species  of  evidence  without 
anybody  bronght  here  to  testify  to  it,  and  that 
is  this:  I  have  learned  that  in  the  eaae  of 
the  Treasury  Department,  which  I  allowed  to 
come  in  without  objection,  there  were  other 
cases  not  reported  where  the  power  was  re- 
fused to  be  exercised.  I  do  not  know  whether 
it  is  so  in  the  interior  Department  or  not.  Bat 
most  of  these  cases,  upon  our  examination, 
appear  to  be  simply  unaer  the  law  fixing  their 
tenure  during  the  pleasure  of  the  President  for 
the  time  being,  and  some  of  thera  are  inferior 
officers  originidly  made  appointable  by  the 
heads  of  Departments.  If  the  presiding  officer 
thinks  they  have  any  bearing  we  have  no  ot^jee- 
tion. 

Mr.  CURTIS.  I  nnderstand  the  matter  of 
the  application  of  the  law  to  these  offices  some- 
what ditferently  from  that  which  is  stated  by 
the  honorable  Manager.    I  have  not  had  an 


opportunity  minutely  to  exMnine  these  lists, 
for  they  wer«  only  handed  to  m«  this  roorniag : 
but  I  understand  that  a  rery  large  number  of 
these  officers  h«ld  for*  fixod  tenure  of  four 
years.  That,  however,  must  be  a  matter  «f 
argument  hereafter. 

Mr.  Manager  BUTLER.  What  class  of  offi- 
cers do  yon  speak  of? 

Mr.  CURTIS.  ReceiTers  of  puUie  noooys 
is  one  of  the  classes. 

Mr.  JOHNSON.  What  is  tiie  dfete  of  tbo 
first  removal  and  of  the  last? 

Mr.  CURTIS.  These  tables,  I  think,  eat- 
tend  throngh  the  whole  period  of  the  existence 
of  that  Department.  I  do  not  remember  the  . 
date  when  the  Depattment  was  establisbed, 
but!  think  they  run  throvgfa  the  whole  histoty 
of  the  Department. 

The  CUlBb'  JUSTICE.  Ko  obfeotio*  is 
made  to  the  reception  of  this  doeament  in  evi- 
dence. 

The  docament  is  as  follows : 

DitrABTmiiT  or  tbr  Iimxroiu 
WiSBIxanw.  0. 0..  Aprii  U,  laos. 
I,  Orville  H.  Brvwaiac. Secretary  f  f  tbo  Interior,  do 

hereby  certify  that  'ho  aanoxoo  thirto<'n  sheets  con- 
tain full,  true,  complete,  and  poribettranscripts  from 
tbo  records  of  this  Dopartmoht,  so  fur  08  toe  i*ame 
relate  to  the  runovalt  Ixom  office  of  the  pcisoos  therein 
named. 
In  testimony  whereof,  I  have  boroonto  sabrcribcd 
my  name  and  caused  the  seal  of  the  Dupait- 
[l.  s.]  mcnt  to  he  alBxod  tbo  day  and  jrcar  above 
Written.  0.  uTbKOWNISO, 

SfcnUtrf  W  (As  lm*ri»r. 


RtmowH*  of  SuperinieudenU  of  Indicm  Affain  and  vf  Iniian  Agents. 


Date. 


March  1.3. 1W9. 

Junetl,  lyC5 

April  IS,  18j3 

March  13,  18J7 

March  2;,  ISCl 

(Jctohoril,  18tiG 

Aprils,  1853 

March  ;i,l»S5 

iMurch  17,  1857 

April  1.  181)1 

March  lii,  l.'jta. 

March  3.  lSo5 

March  17,  IStiti 

Autfust  9,  18d6 

Marcli  31,  1851 

Aiiril  IG,  1801 

August  10, 1863 

March  22,  1865. 

March  17,  1853 

June—,  185() 

March  22.  1859 

June  30,  18:;l , 

JIarch  28. 1803 

July  lii.  ISiU 

MaioU  G.  18fi2 

March  W,  1884 

September  25. 18^, 

Aiiril  IS.  1«) 

March  2j.  IbSl 

Aiinl  15.  1867 

May  27,  ia«._ 

September  7.  1865... 

April  20.  1801 

March  10. 1802. 

August  13. 1S36 

Si'pteiuber  11, 1857. 

March  23. 1801 

September  20,  \»H. 

January  4, 1866 

April  'Zi.  W)9 

April  is,  1801 

Junes,  1858 

May7.186» 

March  10.  1843 

Miich  27.  1801_ 

April  18.  1804 

Juno  3. 1853.._ 

March  I.S,  1858_ 

April  3,  ISJSi 

April  15,  1801 

October— .1850 

April  14.  18152. 

Aui;ust  3,  1808 

May  21'.  1849 

April  5. 1861.. 

-March  G.  1S02 

September  25, 1800. 

April  18,  1853 

July  31,  1801. 

AuKUSl22. 1860. 

.March  IG.  1665 

July  G.  l.S.')S 

July  20.  IBOU „... 

April  I'J,  I80l.._ 

March  0.  1*52 

April  5.  18-19- 

April  18. 185S......... 

April  .S.  ISiJl 

April  10. 1861 


Name, 


Thomas  P,  Harvey 

W.  U.  Albiu 

Elias  Murray 

I'Vaneis  iluebschman.. 

W.J.Cullcu 

K.  B.  Taylor 

John  Drcsman 

Thomas  S.  Brew 

U.W.Deau 

Kliaa  Uector 

J.  L.  Collins 

Michael  Steck 

Filipe  Uelgado 

G.  W.  Lcihy 

K.  F.  bcalo 

A.  1>.  llightmirc 

G.  M.  Hanson 

Austin  Wiley 

Anson  Dart , 

Joel  Palmer , 

J.  W.Xcsmith 

K.  K.  Geary 

AV.H.Kector 

W.W.  Millor 

B.  F.  Kendall 

C.H.Hale 

W.  H.  Waterman , 

W.  P.  Uichardson 

Daniel  Vanilen^life..... 

U.W.  Turnus T. 

O.U.Mix 

St.  A.  D.  lialcombe 

James  L.  Gillis 

H.  W.DcPuy 

It.  G.  Mnrphy 

Charles  t^.  Flanders 

Joseph  K.  Brown 

W.AV.Ross 

Willinm  Daily 

II.  C.Miller 

M.  C.  Dickey 

lloyal  Baldwin 

V.  h.  Keith 

Abram  Bennett «... 

Thomas  B.  Sykcs.. 

Fielding  Johnson.. 

A.  Arnold «., 

Francis  Tvmonj' 

Max.  McCauslin 

Sctli  Clover 

F.  Fitzpatrick :.„..... 

J.  A.  Cady 

Vital  Jarot ^... 

K,  C.  S.  Brown 

R.J.  Cowart. _... 

John  Crawford 

Justin  Horland 

William  Wilson 

1).  H.  Cooper - .. 

Isaac  Colman 

P.  P.  Elder 

A.  H.  McKissRck 

Samuel  A.  Blain ..... 

Matthew  Lcepcr 

J.  J.  Humphreys 

James  Loean 

P.  H.Raiiord.. 

W.  II.  GarrotU 

William  Quesonbnry.... 


;  f 


OBo«. 


Superintendent  at  Saint  Iri>uia,  Missouri 

Central  superintendency.- „ 

North  anpertnteodency ~_ -.._ 

North  Buporiniendenoy «„ » 

North  superintendency 

North  superintendency , 

South  superintendency ...» „ 

South  suparintendenoy.... _ 

South  superintendency ..„ 

South  superintendency 

New  Mexico  superintoSleney... » 

"ow  Mexico  suporinten.'ioncy. _.... 

ew  Mexico  superintendonoy 

Aritona  superintendency 

Califomiaauperintendency. 

Southern  Dislriot  California  superintoDdooey. 

North  District  Colirornla  superintendency 

Nortb  District  California  anpcrintendoncy ........ 

Oregon  saperinteadeDcy— „ 

Oregon  superintendeaoy 

Oregon  sup<-Tintendenoy_ _ _.„ 

Oregon  superintendency 

Oregon  supertnt«ndeDcy.« „ 

Washington  Terrjtory  superintendeaoy 

"Washington  Territory  superintendency 

Washington  Territory  superintendency 

Wasbiaiton  Tonitory  superintaudonoy _.... 

Oreat  Nemaha  agency... „ _.... 

Great  Nemaha  agency.... 

Omaha  ageucy „ 

Winnebago  agency 

Winnebago  ageucy„ „ „ 

Pawnee  agency ., _ 

I'awnee  agency 

Si.  Peter's  agenoy. 

St.  Peter's  agency -...«. ~ 

St.  Peter's  agency « 

Pottawattomie  agency 

Ottoo  and  Htssonria  ageoey „ 

Uj>per  Arkansas  agency.  ......„...„_ „._,..„ 

Kansas  agency.... 

Kickapoo  agency 

Kiekapeo  agaacy». ». 

Kiokapuo  agency.. 

Oelawafo  ageney.. 

Delaware  ageney^ 

Shawuoe  agency - 

Sao  and  Vox  agency - _ 

Osage  river  agency 

Osago  river  agency.. - 

Upper  Platte  avMiay.. 


Upper  Platte  agency. — 

upper  Platte  agency 

Cherokee  agency 

Chorokae  aawQr. 

Cherokee  agency,- , 

Cherokee  agency 

Cboetaw  agmry 

Choctaw  and  Chiekanw  i —„ _.. 

Choctaw  and  Cbiekauw  ageiicy „.- , 

Neosho  agoacy.... 
WiteUtaagoney.. 
Witchicaageiuy.. 
W^obita  agency., 
witchUa  agency. 

ijreek  ageney 

ureek  agoaay 

Creek  ageney 

Creak  agenoy  ...... 


Remarks. 


During  the  recess, 
"luriog  the  reoess. 

uring  tbo  recess. 

uring  the  recess. 
During  the  recess. 
During  the  recess. 

Senate  consented  to  appolnliaeat  of  hSttnooatlar. 
During  the  rocesa. 
During  the  recess. 
During  the  recess. 
During  tbo  recess. 

Senate  consented  to  appointment  t>f  his  ■noeessor. 
Senate  consoutcd  to  appointment  of  his  successor. 
During  the  recess. 

Senate  consented  to  appeiateient  tff  UaMnaanor. 
During  the  reoass. 
During  tbo  recess. 
During  the  recess. 

SsBataooasentod  to  aptwlntniMt'^f  hii  iiniiasiiir. 
Senate  consented  to  appeintmeut  of  bis  saoocsaoc 
During'tho  recess. 
During  tbo  recess. 

Senate  consented  to  appoiatmCBtof  hIsnmsaaSor. 
Senate  coaaented  to  appointmeot  of  hia  suocoaaor. 
Senate  consented  to  appointment  of  his  successor. 
Senate  consented  to  appointment  of  his  sueoetser. 
Daring  the  recess. 
During  the  recess. 

ten.ite  consented  to  appointmopt  of  hia  aaoeessor. 
Cnate  eonseBtcd  to  nppeinlsaont  of  bis  aatttfaeaor. 
Senate  oomentod  to  SMNiiit'meat  ef  Iris  saaaeMor. 

gu  ing  the  recess. 
oribg  the  recess. 
Senate  consented  to  appeinttteBt  erUl  MeeoMNr. 
Senate  oonsented  te  appointment  ef  his  aaoaeaor. 
During  the  recess. 

Senate  consented  to  at>l>etatment  Of  his  sneccsSOr. 
During  tho  recess. 

SeaaeaeoDseBted  ta  «Molatmeat  of  hb 
Daring  tho  recess. 
Daring  the  recess. 

Senate  consented  to  ai>peietra«nl  ef  ftia 
SanataooBieBted  to  appatatimBtof  hbai 
During  tbo  roeeas. 
Senate  consented  to  appointment  of  his  soceessor. 
Senate  oonseated  to  appeistment  ef  his  ansuaasur. 
geaato  ooaaented  to  svpoiutanat  of  bis  sanesaaefi 
Daring  the  recess. 

Senate  conseotod  to  &)ipointment  Of  his  saceesaot. 
Daring  the  recess. 
Snring  the  rseess. 

Senate  consented  to  awointaaeDt  of  his  sococaaoF. 
paring  tbe  roccss. 
During  the  recess. 
Duriag  tba  reeaaa. 
Senate  consented  to  appointment  of  his  gnooeaaor. 

g uring  the  recess, 
uring  the  rcecss. 

riiaaliiiiiii iiti  il  III  awniatianal  nf Tilirtnei— i . 

Daring  the  recess. 

During  tbe  rccosL 

During  Hie  reoets. 

Senate DODseated  te  awHMiilnmll  nflili  awaoaaMr. 

During  the  recess. 

fenate  consented  to  aRffniatmaat  of  his  snODeiaar. 
taring  tbe  receai. 
During  tbe  raeeaa. 
During  the  reoess. 
Senate  consented  to  wpotntment  ofldi 
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STATBUBNT— C<mtiati«a. 


Ssta. 

Name. 

omw. 

Bemarka. 

June  9.  1865 

Mareh  11. 1852. 

uuol3,1861 „. 

Q.  A.  OaUar 

Eliaa  WamMto.. „ 

A.  P.  D«>iiuoB_ 

8.  H.  Culver. 

Creole  agency 

Wiirin  8i)rin(f8  (Oregon)  agency 

Darinr  the  recess. 

Smate  conseBted  taapp^UBeBt  oftdi  neoMsor. 

Dnnng  the  recess. 

DuTiBC  the  recess.' 

Benate  consented  to  appotntmmt  «f  his  saseessor. 

During  tile  recess. 

Dnrins  the  recess. 

Senate  consented  ta  mppotntmnit  of  his  saaeasior. 

Senate  consented  to  appointment  of  his  saceessor. 

Senate  orasented  to  appeiotment  of  Ms  sueoassor. 

Senate  eonsentcd  to  appointmeat  of  his  saeoaasor. 

Dnrinr  the  recess. 

Sorinr  the  recess. 

Dorinr  the  recess. 

Dorinc  the  recess. 

Senate  consented  to  appolntiBvnt  vf  Ills  saeeessor. 

SenateeoDsented  to  appo  ntmcnt  of  his  soceessor. 

Senate  consented  to  appo  otment  of  his  sacoessor. 

Senate  consented  to  appointment  ofMssaoeessor. 

Senate  consented  to  appointment  of  Ilia  saceessor. 

Dnrtntthe  recess. 

During  the  recess. 

Dnrinc  the  recess. 

During  the  recess. 

Dnring  the  recess. 

Senate  consented  to  sppoiatmunt  of  his  snseessot. 

Senate  cDDseated  to  appototmeot  afhis  snoccisor. 

Dniinc  the  recess. 

Smate  consented  to  appvintmeat  ofkli  nieMtsor. 

Senate  consented  to  appobtaentof  hirssoeaasor. 

Sorinr  the  recess. 

Baring  the  recess. 

Senate  consented  to  appointment  af  hh  sneoesaor. 

Boring  the  recess. 

BuriDR  the  recess. 

During  the  recess. 

Senate  consented  to  appointment  of  his  snooessor. 
Daring  the  recess. 

During  the  recess. 

8«Bat*  consented  to  appointment  of  bis  saceessor. 

<o»einbcr  2. 1854 

uJy  18. 1861 

J.  K  Miller. ..„..........:...... 

H.  H.  SpaMiac 

.  uly  10, 1851. _ 

Siletz  (Oregon)  ttconcy .         , 

.  lUSIUI  13. 1850 

E.  A.  StarliflK 

Silctz  (Oregon)  agency „ 

SilcU  (Oregon)  agency « , 

■  Silotz  (Oreffon)  agency 

,  uly  16, 1861. 

.  anuary  21. 1863. 

July  17, 1861. 

Daniel  Neweemb.. 

BeoiMiis  H.  Biddle. 

Wwly  B.  Cl.aB«ll„ 

A.  R.  Wodoy 

Icptember  1, 1852 

lay  1, 1853 „ 

Hiebael  Steek 

lay  13. 1857 „ 

An    ndian  agent  in  New  Mexico  . 

larch  21. 1865. 

JoaA  A.  Mansinarefl.. . 

An     ndiiiu  agent  in  New  Mextco « 

Ioy3.1853. 

B.  H.  WingSeld 

uly  26. 1861 

MiehaelSteck 

April  3U.  1861 

J.  T.  Ruraell 

June  a.  1866. 

July  2i  1852- 

April  11, 18i3 „ 

April  30. 18GI 

iUrch  M.  1«S5 

11. 11.  Wewbtman 

H.  M.  Bairi 

8.  F.  Kendriek 

John  Ward 

An  IntUan  tigenl  in  New  Mexico 

An  Indinn  agent  in  New  Mexico 

An    ndi;:n  agent  in  New  Mexico 

An     ndian  agent  in  New  Mexico „ 

Ansu«t  4. 18fii. 

W.  F.  M.  Amy 

March  21. 18ii5. 

L.  J.  Keithly 

An    ndian  agent  in  New  Mexico.,.. '..".. 

Crow  Creek  agency „ 

April  18. 18>3 

K.  B.  Lambdin 

March  at.  1861. 

A.  11.  KedBeld 

July  16, 1861. 

J.  8.  Orecory 

Ponca  agency « 

TlniDtah  Valley  (iftah)  ngency 

Unlntah  VnMcy  (Utah)  ajreney .,» 

April  28,  1861 

Juno  7, 1864.. 

F.wvcaSS"...  .".::::::::;:::::::■■ 

tioptomber  22, 1865 

Charles  Hutebint* 

April  7, 1862. 

jutber  L,  Peeae. 

Black  Jcet  (Montana)  agency « 

■  Black  feet  (Montana)  ogcncy 

Yakaraa  ^Washington  Territory)  agency 

October  13. 1863 

"wTRwd!™!.."::..:..:.:: : 

March  14. 1861 

I.  H.  Laoedale.. 

June  7, 1864 

A.  A.  Kanert^ 

May  11. 1865u 

b«ptember21,18HA 

April  23. 18."i3 

SiflMoo  WhiMy „ 

Wfljitm  Bryson- 

Wtlharo  Spracoo 

Inrlinn  a(tent  in  Colorado .'. 

Smith  river  (Calijbrnia)  agency .».»«........„ 

Match  25. 1861 

A.  M.  Fitob.« 

Maclianau  (Michigan)  agency. ..».....».,,...,.• m.. 

Hareb  23. 1861 

j;w:iindr;;;;;;;;z^ 

April  20. 1865 

A.  C.  Morrill „.. 

Edwin  Clark 

NoTeinbcr9.18«6, 

April  18, 1853 

J.  S.  Watrous 

Cliippowas  of  Lako  Superior «.«..„..., 

Chippcwas  of  Lako  Superior 

March  25, 1881 

Cynw  K.  Drew «... 

Rtgiiten  ojt  Land  Offices  removed  during  {he  recess  of  the  Senate. 


Sate. 


April  5,1849 

April   7.1849 

April  12, 1849 

April  12, 1849 

April  14, 1849 

lay  8.1819. 

lay  8,1849. 

lay  8.1849. „... 

lay   8.1849. 

lay   8,1849- 

loy   8.1819. 

lay   8.1849 

lay   9.1849. 

lay   9.1849. 

lay  12. 1849. 

Jay  12, 1149 

lay  18, 1849 

fay  18, 1849 , 

Cay  18,  Ut». „... 

lay  18, 1SI9 

lay  ZL  1849„ 

lay  21, 1849. 

lay  24. 1849. 

Cay  3L  1849. 

ane  4,U49...„ 

■no  4. 1849 „... 

one   4.1819 , 

Bnell.l8« 

ane  14. 1849 

unel4. 1849 

ane  25. 1849 

ane  25, 1849 . 

alyl2.1849. , 

•ly  12. 1849. 

nly  12, 1849. 

nly  16, 1849 _..., 

uly  27. 1848 _..., 

kitober  la  1849. , 

Ictober  10, 1849 

Ictober  10, 1849 

rorember  1. 1849.... 

«tober  13. 1850._.... 

'  et.>ber  13.  I860.. 

.  uno  13, 1861 _.., 

,  uly  14. 1856. 

<  nly  24, 1855. 

I  ielober  2, 1856. 

.  Careh  26. 1856 

Lpril  3, 1857. 

larch  19. 1857 

Circh  21, 1857 

.  larch  28. 1857 

1  eptember  22. 1858... 

Lpril  16.  1859 

lay  3.  1859 

epUniberl9,1860.. 


Kame  of  offleer. 


John  Gardner.. 
Thomss  Tiger... 

J.  H.  MoBride 

Abraham  Sdwards- 
John  F.  Beed...~... 

John  Bralan« 

John  Miller..„ 

B.  F.  Dickson 

B.  P.  Jolt.. 

Uiram  Smith .._.... 

Henry  L.  Biseoe.»-.._„...- 
8.  B.  f arwcll 

B.  R.  Cowherd- -., 

J.  B,  Hunt 

J.  W.  Rush 

J.  S.  Mayes ......_...._. 

C.  D.  Stiicjkland.ir...— .. 

Bernhart  Henn. 

ChariesKeatly._. 
Warner  Lewis..-. 
J.  W.  Barrett-— 

John  Barlow 

Albert  W.  Parris-, 
Elisha  Tsjrlor „ 

D.  P,  Biehardaon. 

M.  MrlnHra 

J.  C.  Sloo.... 


Location  of  office. 


I 


Thomas  3.  iiodaoDl 


George  U.  Walkar__.„ 
HncliJ>.  CaparU 

John  Taylor 

R.  K.  McLanghlia... 
Lewis  SL  Martin.. 


Benjamin  Sherman- 
William  £.  Rnssali— 
Harmon  Alezauder-. 


Samuel  Hdmea 

Nathaniel  Bolton- 


Jacob  Freaman 

Franklin  Cannon..-.....-.-..- 

William  MoNair 

Alanson  Saltmarsh __- 

D.  B.  Graham 

LaFayetle  Mosher .- 

E.  W.  Martin .— — — 

W.  P.  Daria 

Henry  L.  Biscoa-. — ..- 

Fielding  L  Dowsing 

Deidriek  lJpaon„....-...__ 

Oaorce  W.  Sweat-—..— 

James  H.  Birch. - 

J.  0.  Benning — .-— — 

Abner  C.  Smith—..-.-.—.- 

gamnel  Clark 
aniel  Shaw 

John  McEnery -> 


Winn  am ao 

Fort  Wayne 

(Springfield.-. 

Kalamasoo.—..., 
JeflisrsaaTiUe—- 

ClarksTille — . 

BatcsviUa— ..— . 
Fayetteviile..-- . 
Washington..- .- 
Cham  pogBole— . 
Helena—.-.—. 

Dixon- 

Jackson 

Sanlt  9U.  Marie 

CrawfordsTiUe- 
Vinocnnea.-..— 
Oreenshiug..— . 
Fairfield. 


Iowa  City 

Dabaqae 

Springfield 

€wneaee. 

Mineral  Point-.. 
Detroit....- 

Monroe 

Opelonsas_.... 

HhawnsatoKa 

Xallahassea-..-..— 
Milwaukaa— — 


Lebanon- 

D«a«no«..— ... 

VandaHa 

New  Orlaaoa- 
lonia..— 

Dan  ri  lie 

Palestine 

Qvincy 

Indian  apol 
Kaskasfcia 
JaeksoB... 
Fayette ..., 
Oahaba.... 


Montgomery- 

Roseburg. —...-. 

Hba 

Dmville - 

Helen  a,..-- ..-.— ..- 

OolntnbiBs 

Winena- 


Saak  Rapids...- 

<ta«Ubarg 

Hudson - 

Forest  City- 

Bnoiwnaa.,.— . 

Superior 

Monroe 


State. 


Indiana.-.-. 

Indiana. 

Missouri.-.- 

Micbigaa 

Indiana........ 

Arkansas. 

Arkansas 

Arkansas, 

Arkansas 

Arkansas. 

Arkansas. 

Arkansas. .. 

Arkansas,-.- 
Miohigao,.-.. 

Imliana— 

Indiana....... 

IioaisiaBa_-. 

Iowa ..— 

lows. .„.„„. 

Iowa - 

Illinois. 

Miohigan 

Wisconsin.-.. 

Miehi^B. 

Louisiana—.. 
Louisiana.-.. 

Illinois 

Vlorids 

WisooDsin., 
Alabtti 

Ohio 

Illinois-. 

liOnisiana..*.-.. 

Michigan 

Illinois 

lUlnois 

Illinois 

Indiana 

Illinois.—. 
Missouri-. 
Missouri  _ 
Alabama.- 


Orwon...-..-.. 
AhUbama.-.—. 

BUnoU 

Arkansas — — 

Mississippi 

Mtaoeeota 

MioBesota.— 

Missouri 

Wisaonsia 

MiaBesata..... 
Minnesota  -... 

WisoonsiB- 

IiOBisiana. 
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SUFPLfiBIBKT  TO 


STATSMENT— CoBtfaimed. 


Date. 


Namo  of  offio«r. 


Looation  of  ofioe. 


Ststo. 


EMurki. 


April  1, 1861 

April »,  1861... 

April  9, 1881 

April  9. 1861 

AprU9.186l 

Mt9  9, 1881, 

Bar  16, 1861 

April  2, 1861 

April  2, 186U 

April  2, 1881 

April  2, 1861. 

April  9, 1861 

April  9, 1861 

April  10, 1861 

April  15, 1881 

April  16, 1861 

April  18, 1861 

April  18, 1861 

April22, 1861 

April  26, 1881 

April  26, 1861 

\pril  30. 1861 

(ay  3. 1861 - 

_tay30, 1861 

Jiuiel3,1861 

Jane  22. 1861 

AngiutT,  1861 

gptember  9, 186L... 
arch  18. 1866. 
iptembera8,1886... 
September  24, 1866  . 
September  24,-UIM .. 

October  5. 1866 

October  27, 1866. 

KoTember5,1866.... 


W.  T.  Galloway 

Ira  JUunron...... 

B.  P.  Hart. 

Matthew  Keller 

William  HcDaniela... 

J.  B.  Bennett 

Peter  White „ 

Isaac  W.  Griffith 

Lewis  S.  Uills 

J.  M.  Stockdale 

S.  P.  Yoemans u... 

B.  0.  F.  Hastings 

A.  C.  Bradford 

Isaac  W.  Smith 

Charles  S.  Benton 

James  C.  Dow 

Jesse  Morin - 

James  B.  Jones 

David  B.  Curran 

Samnel  B.  Qarrett 

John  A.  Parker 

0.  P.  Biehardson. 

Henry  L.  Brown ....... 

Warren  H.  Orares. 

Benjamin  Jonnincs... 

Qeorge  McOiit 

Thomaa  Walke 

William  E.  Keepw... 

t.  W.  Boardman....... 
imon  Jones 

Boyal  Buck. 

H.  0.  Drisgs. 

S.  T.  Davis 

G.  W.  Martin. 

C.  B.  Dorsey 


Ban  Clidre 

San  Francisco... 

Visalia 

Los  Angeles 

Hamboldt 

Cbatfield 

Marauette 

Dea  Moines 

Coanoil  Blalb.. 

Fort  Dedce 

SiouzCity 

MarysTille 

Stockton .......... 

Olympla 

La  Crosse 

Henderson ... 

Fort  Scott 

Lecompton 

Menasha 

Junction  City.... 

Omaha 

Santa  Vf 

Booneville 

Springfield 

Oregon  City..... 
Indianapolis.... 

Chillicothe. , 

foringfield , 

BooneTille 

New  Orleans 

Nebraska  City .. 
Bast  Saginaw.... 

Sionz  City 

Janction  City... 
BrowmsTille 


Wiaeonsin 

California—....... ........... 

California. 

California. 

Califomia 

Minnesota 

Michicaa ».._ 

Iowa 

Iowa ...... 

Iowa 

Iowa 

California 

California 

Washington  Territory.... 

Wisconsin » 

Missouri 

fansas. - , 
ansas 

Kansas _ 

Kansas 

N  ebraska 

New  Mexleo 

Missouri 

Missouri 

Orcfon 

Indiana 

Ohio 

Illinois 

Missouri 

Lonisiana........... 

Nebraska -.» - 

MieUcan -... 

Iowa... « 

Kansas 

Nebraska 


no  ater*  datM  are  tbose  npon  wbieh  the  saooeison  of  the  aboTo-named  p«nons  woi«  appointed. 


Beetiver*  <if  Public  Xoneyt  removed  during  the  reeeu  of  the  Seitate. 


Date. 

Name  of  officer. 

Location  of  office. 

— . a: -■-   - 

State. 

Remarks. 

March  28, 1849 

March  30,1849 

Klisba  Morrow 

(4reon  Bay 

April  7, 1849. 

J,  1).  G.  Nelson 

Indiana J 

Indiana « « .,, 

Michigan „ 

Illinois       

April  7.  1HI9 

April  12, 1849 

Mitchell  Ilinsdill 

Kalamazoo » 

Little  Rock  '"".*.!!!*. ."" '  "". 

April  lli.  1849 

Thomaa  Dyer 

1  ny  7,  1849 

Lemuel  R.  Lincoln. 

Arkansas - 

Arkansas.. 

I  ay  8,  1849 

W.  Adams 

Clarksville 

1  ay  8. 1849 

Bates  ville « 

Fayettevillo « 

Washington « 

Champagnole 

Arkansas „ !...!!.".'..."!".!!!".' 

Arkansas ..,. 

Arkansas „ „. 

Arkansas „.. 

Arkansas - „ 

I  ay  8.  1849 

Matthew  Loeper „ 

1).  T.  Witter 

1  ay  8. 1849 

1  ay  8,  1849 

M.  F.  Rainey 

1  ay  8,  1849 

George  Jeffries 

ay  8, 1849 

ay  9, 1849 

W.  W.  LolunU 

ay  9, 1849. 

M.  A.  Patterson 

Sault  Ste.  Marie 

Jackson « 

Michigan 

ay  9, 1849 

David  C.  Glenn „_ 

i  ay  9, 1849 

Paschal  Bequette 

Bennett  W.  Engle 

Wisconsin ."..".!.".*.""!!". 

1  ay  12,  1819 

Crawfordsvillo «..«.„... 

Vincennes „ 

Oroensburg 

Fairfield                     .          .    . 

1  ay  12, 1849 

Samuel  Wise 

Theodore  Gillespie 

Vcrplanck  Van  Antwerp 

ndiana 

jouisiana « 

owa « „ 

Iowa       

tlay  18. 1819 

*ay  18,  1849 

>Iay  18, 1849 

Enos  Lowe „ 

George  McUenry 

Iowa  City 

day  IS,  1819 

Dubuque ™ 

Springfield 

NewmansviUe «. „.. 

Milwaukee „ « 

Sbawne&town „ ».„ 

Columbus « 

Ionia » 

Defiance „ 

Stillwater »,,„» 

Vandalia .- - 

owa 

liny  21,  IS  19 

A.  G.  Ilcrndon 

Wiiy  ai,  isiy 

May  24.  1S49 

John  Parsons 

J.  A.  Hclfenstien 

Braxton  Parri^h j. ....... 

J.  H.  Wcstbrook 

Florida „..„ 

Wisconsin « 

Illinois „ 

Mississippi 

Michigan « „ 

Ohio „ 

Minnesota „ „, 

June  4. 1819 

Juuo  4,  1849 

June  14.  1849 

Frederick  Hall „ _ 

W.  L.  Henderson „ 

Samuel  Leech 

Juno  25,  18(9 

Juno  'M,  1849 

Juno  25,  1849 

Daniel  Gregory 

John  B.  Filhiol 

July  12,  1819 

Louisiana - 

Illinois 

Missouri ...„„ „ 

Louisiana - .„ 

Missouri „ 

July  27,  1849 

Quincy „ 

SprinRftold „« «... 

Natchitoches 

Clinton „ 

Danville       

August  9,  1849 

Nicholas  B.  Smith 

August  -a.  1849 

J.  M.  B,  Tucker 

August  2.5. 1849 

Daniel  Ashby « „a 

L.  U.  Nocll 

October  10, 1849 

October  11).  1849 

John  0.  Cameron »„....» 

H.  \y.  Palfrey 

James  Larkins 

Edwardaville „„. 

New  OrleanB....«.« « 

Elba. 

Sioux  City « 

Batesvillc „ „ 

Illinois '..""*. 

December  1. 1849 

September  4, 1855 

Louisiana «.-... 

Alabama — »......-. .              „ 

Octobers,  1855 

A.  S.  Bryant « 

J.  C,  Clarborue „..„ „.. 

Iowa «....« 

Arkansas , „ 

October  10, 1855 

September  13. 1856 

August  19. 1858 

K  B.  Dean 

September  19. 1860 

Monroe » 

Forest  City •»..... « 

Eau  CUiro 

Louisiana 

Minnesota «..,« „ „. 

September  21, 181)0 

April  1.  IS'Jl 

John  D.  Evans 

John  E.  Perkins 

J.  U.  McKenny „ 

March  .10. 1861 

Chatfield „ 

Ropebure „ 

Chillieotne „« 

Chatfield 

Oregon „ «....«...«.«„ 

Ohio „ 

Iowa «„.„ « 

June  13,  1861 

March  31),  1861 

Thomas  MoNulIy 

April  2, 1801 

Dm  Moines _ 

April  2,  1861 

A.  H.  Palmer 

April  2, 1861 

Fort  Dodge « 

Iowa - 

owa „ 

California ™ „,.„ 

Califomia 

California.         

April  2,  1801 

Uobi;rt  Means « 

April  9.  1861. 

Marysville „ 

Visalia - 

Humt)oldt - -. „ 

Lea  Angeles 

San  Francisco 

April  9.  18ij1_ 

April  9,  18<il 

George  W.  llouk * 

Auguatin  Olivcra - 

Paschal  Bequettc. ».. 

April  9,  1861 

April  9,  1861 

California. '..'.'. J 
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STATBMENT— Oontiimixl. 


Date. 

NameofoBeer, 

Location  of  ofloe. 

SUte. 

BomArks. 

April  9, 1861 _. 

Yf.  B.  Norman „™, 

J.  M.  S.  Van  Cleare 

Stoekton 

01ympla.„....._..... 

Headeieon...._.,..._-... ~ 

tarqnetto 

April  10, 1881 

April  IS.  1861 

C.  Qrabam «.... 

Sbeneter  Wanen 

Samuel  Ryan « _». 

Findley  Patterson 

Oeorse  J.  Clark. 

W.  A.  Street „.....-._. 

J.  Riuh  Spenoer ...................... 

E.  E.  Bnckner. „ _ _.. 

Thomas  J.  Bishop _. 

Qcnrr."  v..  Orcene ™ ..... 

MIssoari 

MoTomber  10, 1860. 

Michigan 

April  22, 1861 

Wisconsin _ 

Kansas 

Kansas...... 

April  26, 1861 

■nntion  Oitv 

April  28, 1861 

'ortSeott. 

Maj'  24, 1861 

ante  F« 

layfteld. 

loonville     „ __ 

May  18, 1861. 

Wisoonsia. „ 

May  39, 1861_ 

May  30, 1861. 

Spriasfield „ 

Missouri 

Jane  11, 1861 

Jane  13, 1861 _ 

Oregon  City 

Brownsville 

Oregon - 

Nebraska.. 

May  27,  ISW. 

C.  B  Smith 

June  22, 1861 

Charles  C.  Campbell _.......-.... 

A.  G.  Hcmdon « 

John  J.  McClelland 

Indianapolii 

Indiana...... 

Illinois:. 

September  9, 1861- 

Ootober  5, 1861 

Menasha., 

Wisconsin^.......... ». 

Inly  30, 1863. 

Nebraska  CSty..'. 

Nebraska.. 

Maroh  18, 1864- 

SanUF« 

St.  Clond.. 

Boonrille ~.- 

Nebraska  City 

New  Mexico _ 

HinnesoU _ 

Missouri 

September  18. 1866 

eptember  18. 1866 

eptember  24, 1866. 

W.  B.  Mitchell 

J.  S.  McFarUnd „....._........ 

W.  11.  H.  Waters 

Charles  A.  Gillman 

J.  h.  Collins _ 

laiohSO,  1865 

St.  Clond 

MinnesotA 

eptember  9, 1865. 

santaw:::::::::™:::::::::;:::::::::::;::::::; 

NowMaxtco „.. 

The  above  dates  are  those  upon  which  the  sucoesson  of  the  abore-named  persons  were  appointed. 


Beeewtn  of  AiN*e  Momgt  removed  during  seationt  of  the  Senate,  that  body  adoising  and  contenting  to  tJie  appointment*  of  their  titetxstors. 


Date. 

Name  of  offleer. 

Location  of  office. 

State. 

Remarks. 

July  31, 1852. 

Sault  Ste.  Marie 

Michigan^ 

Missouri. 

^o«iaber22,1857. 

May  17, 1858 

Uanrey  Wbittin«ton 

Plattsbarg. „ 

Ogden 

JiinaS,18S8. 

Edward  Conaar. 

SpwnefiMd 

IIHnoii 

pecember22,1868 

March  8, 1859 

E.  B.  Dean,  Jr. „.... 

Robert  J.  Oraveriat. 

gvpMior. 

WiseonsiD- 

MiebigaD « 

Nobrackaa 

January  16.  ISSO. 

John  C.  Turk 

Dakota  City. 

lebraary  14. 1860. 

Thoma*  C.  Uant 

Natebitoehee 

Fobrnary  14, 1860 

May  28, 1860. 

Milton  H.  Abbott 

Cambridge 

Minnesota 

St.  Cloud. - 

Superior. _ 

Omaha. 

Wiscooain : 

1  arch  18, 1861 

Peter  F.  Wilson 

Nebraska. .... 

1  arah25,1861. 

Oscar  A.  Stereas 

1  arch  25, 1861. 

W.  L.  P.  Little  ...           

East  Saginaw 

MichigoDsH 

1  oroh  as,  1861. 

Beniamin  F.  Tillotaon 

Albert  Q.  Bills 

W,  H.  Mower.. „ 

St.  Peter '. 

1  areb  28, 1861. 

Stevens's  Point. 

Minnesota « 

fj!;eS^":::z::::::::::::-::::::::z::; 

WiBeonain /. 

Minnesota ,. ...»«».... 

farcli23,  ISn. 

Sunrise  aty. 

Ionia.. 

Falls  St.  Croix 

1  arch  25,  UH. 

Henry  J.  Wilson 

1  arch  27,  US 

Jmmss  I>.  Remolds. 

March  27, 1861. 

Satnnel  B.  Adanu^. 

St.  Clond 

.  uly  19, 186L 

Tbeodord  Rodolf       

Wisconsin^ ».......». 

,  uly  22. 1861 

Iron  ton _ 

NebraskVcityi!!".!"™!"!!!!!!"!"™""'.'.™ 
MarysTille 

nly  16,  U  1 

Nathaniel  B.  Uolden 

Misnari 

Nebraska. 

(aroh6, 1  62 

Richard  C.  Vaughn.^ « 

California, 

Oregon.., „ 

New  Mexfco 

lanaary  26, 1864. 

Jane  7, 186 

Rosebnrg.. 

Falls  of  St.  Croix. 

Santa  F4 __ 

BlTSSiSidi".::.!:::::::::::".;.': 

John  Onemer. „. 

Alfred  H.  Carrigan 

May4.186( 

Jalyl4,1866. 

The  above  dates  are  the  datea  of  oonflrmatton  by  the  SeaatSk 


Regieters  ofLartd  Offlas  removed  during  eetsiaiKif  the  Senate,  that  bodj/  aioieing  and  consenting  to  the  appointment  of  their  suaeesaon. 


Date. 

Name  of  officer. 

Location  of  office. 

State. 

Remarks. 

March  14.  1849 

Joel  S.  Fisko 

U 
,,'-•■'(      irr"jifc.'' 

i...ir.ii  Jud;  tan  «] 

iaitUfiff     J- 

'It  -HSIIKi^nK    .'.\. 
•  ■b  -yrjB  '«!  if.tli^ 

■  .^iTm  fi? 

•■•  lyiiij  yjt'  'vrTfj  f»d 

ni'tir  A5i»rTj^»  f  ■•  ^it; 
Irrtil^tli  11-irr  yoi 
'M  -(.jjnnaH   .il^. 

Jnly  31.  1852 

March  12,  1857. 

Deidrich  Upman   

Faribault 

Des  Moines _ 

April  14,  1858 

Robert  Brown „ 

Fredwick  Kiuory „ 

W.  11.  Doak 

Kansas _ 

Kansas »... 

Wisconsin „ — 

Illinois 

May  17,  IS-iS 

May  17.  1838 

Fort  Scott 

Jane  3.  1858 

Juno  3.  1858 

John  Connolly,  jr ..._ 

W.  W.  Gift 

June  15,  1858 

March  1.  1859 

A.  C.  Smith 

Forest  Citv 

Natchitoones „ „ 

Detroit 

Traverse  City 

East  Saginaw 

Falls  St.  Croix „ 

Portland „ - 

Otter  Tail  City 

Minnesota .,....».„ 

Louisiana 

Michigan - 

Michifran 

Miehitran _„ 

Wisconsin ^ 

February  14.  1860 

John  B.  Cloutier 

Charlcii  F.  Hyorman 

March  l«.  1360 

Maroh  25.  1860 

March  2''..  1860 

Moses  B.  Iless 

Mlirr-h  97,  1S4;i.      .  .. 

Orpheus  Kverts „ 

Joshua  B.  Culver 

Oscar  Taylor .„  . ... 

March  23.  ISiJl 

March  2:5,  1861 

Minnesota. 

March  23,  1861 

Steven's  Point - 

March  'Zi.  1861 

March  27,  1861 

Fore.-it  City 

.March  27.  18()1 

J.  I).  Cruttondon « 

John  C.  lilanchnrd „ 

Samuel  Plumcr .,. 

Charles  S.  Benton 

St.  Cloud 

March  25. 1861... 

March  27.  1861 

Ionia 

St.  Peter 

Michigan 

Minnesota _ ; — 

Wisconsin -.... 

JqIv  19. 1861 

La  Crosse - 

Recorder  of  land  titles,  St.  Louis- 

Stockson - 

Batesvillo 

Marquette 

Mnj-ch  6  1862     . . . 

March  31.  1862. 

Georite  Webster ~ 

W.  W.  Lewis 

California... 

Arkansas - 

Michigan 

July  17.  1862 

March  0. 181)5 

D.  n.  Ball „ 

Joseph  W.  Edwards 

February  10, 1868„ 

The  «koT«  dates  are  the  dates  of  ooafiimatfon  by  tho  Senate. 


Digitized  by 


Google 


826 


SUPPLBMBNT  TO 


Suntffor  (7«n«rafa  twrnmed  diarin^  rete$s  of  the  Senate, 


P«to. 


Nome  of  offiear. 


Iioa«ti«a  6f  iOm. 


Bamarka. 


April  11. 1340 

May  8. 1849 

if  nr  9. 1840 

June  14. 1849 

Mtfob  22. 1839... 

April  3. 1881 

April  16, 18C1 

April  2!>.  1861 

May  11. 1861 

Juno  13. 1861 

March  16.  ISSi... 


Robert  Batler. 

WiJJiam  Pelbam 

P.S.  Ciindry 

V.  B.  Conway 

John  S.  Zieber 

John  Itousbboroncb... 

J.  W.  Mandeville, 

U.  B.  Bnrnott 

Warger  I>o<ru. ». 

W.  U.  Chapman 

Baniol  W.  Wilder.. 


Ftortda.— .....,..„ .„ 

Axkansaa «...»...»....»• 

Louieiaun-.,-. „.....„ 

Illinois  ana  Missouri... 

Pi*»on %■■«- — .«". 

Illinois  and  UiMouri.. 

California....... 

Kanaosand  ^cbraalu 

I«wa  and  Miasouri_. 

Kaaiaa  and  IttebnSca 


Suntyor  GeneraU  removed  dvring  tesHon  of  the  Senate,  that  body  adotstng  emd  cmueiMng  to  the  appoiattuxte  Af  ^Aefr  nMoewMV. 


Date. 

Name  of  ofieer. 

lioeatloii  of  uffloe. 

Remadu. 

Mareh3.18S5 

Oeonco  Milbonme 

Arkanau _.„_ »_......... 

MiDaM>ta _ 

New  Mexico 

Wasfainston  Territory _.... 

Colorado » - - 

CaHfomia _.. 

Dakota „ 

Utah 

lareh  27.  iSOl 

qly  22, 1861 

A.  P.  Wilbar _ 

jMMaTilton 

«ly  16, 1861 

farah  13, 1883. 

'ebraary23.1864 _.. 

ilny  22,1868. 

Edward  P.  Beale 

Ooorse  D.  Hill 

,  Biy  Ij,  1881 

Baaoel  C.  Stambangh 

MueeUaneous  Removals. 

Date. 

Name  of  officer. 

OOee. 

Bamark*. 

July  25. 1849 

July  1,1849. 

8.  H.  Laajrhlin 

William  Mcdill - 

Beeorderof  Oeneral  Land  Office..._....~.»....~...„.. 

Commissioner  of  IndianAfiain. — »... 

Commissioner  of  Public  Buildings ~ 

Warden  of  the  penitentiary.  Diatriet  ef  Colombia. 

Commissioner  of  Patents~.„.„....„ 

Commissioner  of  Pension*--.-. — ..-._. „ 

Warden  of  the  jail 

Begister  of  de«ls.  District  of  Colombia. - 

Poring  reooas. 
Dunog  reeesa. 
During  reesas. 
During  reeesa. 
During  raa(«< 
During  reeesa. 
Dunog  reeesa. 
During  recess. 
During  reeasa. 
During  raoewr 
Senate  consented  to  appointment  of  soaeeasor. 

Senate  consented  to  apiMintmaat  of  soeesaor. 
Senate  oonseoted  to  appaintmant  of  soeeeasor. 
Senate  eonaaoted  to  appointment  of  saoccssar. 
Seoatfreonaaated  to  appointment  of  sooeasaor. 

April  7. 1849_ 

Charles  Douglas 

April  5, 1849 

May  9, 1849 

C.  P.  SeuKstaek . .... 

Edmood  Burke _...... 

James  L.  Edwards ......__.. 

Robert  Beale »__ 

N.  C.  Towie 

Z.  C.  Bobbins— 

KoremberlO.1880. 

August  l£  1865. 

Bcptcmbor  7, 1865 

NoTeniber3,18e6. 

October  21, 1862. 

8.  J.  Dallas... 

Jonas  B.  Ellis « 

LukeLea^. ,_«— 

Fnseipal  clerk  of  sorreyi  Oenenl  Land  Office — 
Warden  of  the  penitenUary.  Dtatriat  of  Colombia 

Commissioner  of  Indian  Anaics....... » ., — 

Warden  of  the  penitentiary.  Distriot  of  Colombia. 

fc52»Xi5  «~«^J^^  "^ = 

Warden  of  the  iaiL  Diatriet  of  Golnmbia.  .     . 

une29, 18S0 

(arch  -,  1853 

>eceniber  23, 1856. 

larch  19. 1861 

larch  6. 1867 

Thomas  Tbomley „.» 

uly  20, 1867 

Fbbdbbick  W.  Sewaro  sworn  and  exam* 
ined. 

By  Mr.  Curtis  : 

Qneetion.  State  what  offica  you  Itold  aadar 
the  Oovemment? 

Answer.  Assistant  Secretary  of  State. 

Question.  How  long  have  yon  held  the 
office? 

Anewer.  Since  March.  1861. 

Question.  In  whose  cbarge  in  that  Depart- 
ment i«  tka  anl^act  of  efftaah  and  ewiwihr 
and  vice  consular  appointments  ? 

Anewer.  Under  my  general  sopervinon. 

QuesKem.  Please  state  the  practice  in  nwk- 
iitg  appemtnents  of  vice  eonsals  in  ease  of 
the  death,  resignation,  incapacity,  or  absence 
of  consuls? 

Answer.  TJsnally 

Mr.  Manager  UCTTLER.  Stop  a  moment. 
Is  not  that  regulated  by  law  7 

Mr.  CnRTlS.  That  is  a  matter  of  arga> 
ment.     We  think  it  is. 

Mr.  Manager  BUTLER.  Sodowa.  Thei« 
cannot  be  any  dispate  on  tiiat  qnestion. 

Mr.  CURTIS.  Now  we  are  going  to  show 
the  practice  under  the  law. 

M  r.  Manager  BUTLBR.  DifiieTeiit  from  the 
law? 

Mr.  CURTIS.  Jnst  a*  w«  have  doM  in 
other  cases.  I  have  a  docmnenthere  to  offer, 
but  it  requires  some  explanations  to  make  the 
document  iotellieible. 

Mr.  Manager  BUTLBR.  We  do  not  object 
if  the  offer  is  to  show  the  practice  under  the 
law. 

Mr.  CURTIS,  (to  the  witness.)  Proceed,  if 
you  please,  Mr.  Seward, 

The  WiTKBSs.  When  the  vacancy  is  fore- 
seen the  consul  nominates  a  vice  consul,  who 
enters  npon  the  discharge  of  his  duties  at  once 


daring  the  time  that  the  nomination  is  seat  to 
the  Department  of  State.  The  Department 
approves  or  disapproves  when  it  receive*  the 
nomination.  In  case  the  vacancy  ha*  not  been 
foreseen  and  the  consnl  is  dead,  absent,  or 
sick,  unable  to  discharge  the  duties  or  to  desig- 
nate his  temporary  substitute,  then  the  minister 
in  the  country  will  make  a  nomination  and 
send  that  to  the  Department  of  State ;  or  if 
there  be  no  minister,  the  naval  commander 
will  not  isfi«qa«nUy  make  a  BMiination  tmi 
send  that  to  the  Department  of  State,  and  the 
vice  consul  so  designated  will  act  until  the 
Department  shall  approve  or  disapprove.  In 
other  eases  the  Department  itself  wiU  designate 
a  vice  consul  without  any  previous  noaunation 
of  either  minister,  ooDSttl,  or  naval  commander, 
and  he  enters  npon  the  discharge  of  his  dnties 
in  the  same  manner. 

Question,  How  is  he  authorized  or  oom- 
missioned? 

Answer.  He  receives  a'  certificate  of  his 
appointment  signed  by  the  Seci<etary  of  State. 

Question.  Running  for  a  definite  time,  or 
how? 

Answer.  Ranning ' '  subject  to  the  conditions 
prescribed  by  law." 

Question.  Is  this  appointment  of  vice  con- 
sul made  temporarily  to  fill  a  vacancy,  or  how 
otherwise  ? 

Answer.  It  is  made  to  fill  the.offi«a  daring 
the  period  whieh  aeeessarily  elapses  in  tiie  dm* 
that  it  takes  for  the  news  of  the  vacancy  to 
reach  the  Depactaeat  Sat  a  saceessor  to  be 
appointed. 

Question.  That  is  for  a  succeeding  consnl  tO' 
be  appointed  ? 

Answer,  For  a  succeeding  full  officer  to  be 
appointed.  Sometimes  a  period  of  weeks  or 
months  may  elapse  before  the  news  can  reael 


this  ooantrjr,  and  a  similar  pariad  befoie  tin 
newly-appoiuted  successor  can  reach  the  post 

Question.  It  is,  then,  in  its  character  an  ai 
interim  appointment  to  fill  the  vaoaacy? 

Answer.  Yes-. 

Caoss-aaamiBad  by  Mr.  Manajjer  Bvfua: 

Qnsstian.  Is  there  aaytfciag  aaid  ia  iheir 
commissions  or  letters  of  appointment  about 
their  being  ad  interimi 

Annser.  Tbair  latter  af  s^palatmaat  gays 
"  subject  to  the  conditions  prescribed  by  law." 

Qaeriion.  That  is  the  only  limitation  then 
is? 

Antmer.  That  ia  the  oAly  limitation  I  re- 
member. 

Question.  Are  aot  these  appointmantsmaia 
under  thefiitaaadi  aaction  ot  tbaact  af  A«|ait 
18,  1666? 

Answer.  I  think  the  set  6f  1366  does  aot 
create  the  office  nor  give  the  power  of  appnat' 
ment,  bat  it  recognises  the  office  as  already  it 
existence,  and  Aa  power  as  already  in  tha 
President. 

Mr.  Manager  BUTLER.  We  win  aaa  aboat 
that  in  a  moment,  sir. 

Mr.  JOHNSON.  Baa  tk*  Mailafar  tba 
statute  befbre  him? 

Mr.  Manager  BUTLBR.    I  have. 

Mr.  JOHNSON.    What  U  the  TolooMr 

Mr.  Manager  BUTLBR.  Tie  volume  Istba 
IIfhSt«tates-at-Lai^.  This  statute  bniaaoa 
page  S6  of  the  11th  8aitates-at-Large :  Sot  tha 
fourteenth  and  fifleenth  sections  are  taosa  that 
relate  to  the  matter.  The  fourteenth  aadaaa  I 
wiU  read,  f<Br  I  w«Bt  to  ask  boom  fuitiier  ^Me* 
tions  in  regard  to  it: 

"That  the  President  be,  and  he  is  hereby,  aotbor* 
iied  to  define  the  extent  of  country  to  be  embiaocd 
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conuneroial  «c«nt<,  depatjr  toniiila,  and  oontalM 
acents  therein,  in  racb  maooer  and  under  snob  reg- 
nlations  as  he  shall  dcom  proper;  bat  no  oompensa* 
tion  shall  be  allowed  for  the  serriee  of  any  sncb  rlee 
eoQsal  or  rice  commercial  agent  beyond  nor  except 
out  of  the  allowance  made  by  his  act  for  the  principal 
consular  officer  in  whose  place  such  appointment 
shall  be  made;  and  no  vice  consul,  vice  commercial 
■cent,  deputy  consul,  or  consular  agent  shall  be  ap- 
pointed otherwise  than  in  such  manner  and  under 
soeh  ragalationa  as  the  President  shall  prescribe 
pursuaot  to  the  prorisions  of  this  ocL" 

[To  tb«  witaess.]  Now,  sir,  in  the  Depart- 
ment of  State,  have  the^  ever  nnderteken  to 
«»Im  »  vice  ooomI  agMBSt  the  ptoviaioiu  of 
tUsact? 

The  WrrvESs.  I  am  not  avace  that  they 
ever  have. 

Quaiion.  Or  attempted  it  in  any  wa;  ? 

Answer.  Not  that  I  know  of. 

Mr.  C  OBTIS.  I  no  w  offer  from  the  Depart- 
nieptof  State  the  doeamant  I  bold  in  nyhand, 
which  contains  a  list  of  consalar  o6Bee*  ap- 
pointed daring  the  lessioii  of  the  Senate  when 
vacancies  existed  at  the  time  such  appoint- 
ments were  made.  The  earliest  instance  of  it 
in  this  list  is  in  1887,  and  the  latest  one  does 
not  come  down  to  the  law  which  the  honorable 
llaoager  has  read.  They  are  all  prior  to  that 
law,  and  after  the  year  1837. 

[The  document  was  handed  to  the  Kaaagera 
for  ezaiainstion.] 

Mr.  CURTIS.  I  was  mistaken  in  a  date. 
I  thooght  the  honorable  Manager  read  the  date 
of  the  law  ••  1866. 

Mr.  Manager  BUTLEB.  Eighteen  hnndred 
and  liity-six.    i.«g«8t  18.  1856. 

Mr.  CUBTIS.  Then  there  are  sone  which 
are  sabeeqaent  to  the  law.  They  begin  in  1887, 
and  they  eome  down  to  about  1^2,  if  I  re- 
member rightly.  I  have  »ot  exaoHned  it 
miniuely. 

Mr.  Manager  BUTLEB.  There  was  a  prior 
statute  of  1S48  which  was  partly  Nvived  in  the 
htw  of  1856. 

Mr.  Mana^r  BOUTWELL.  Mr.  Chief 
Justice,  I  wish  to  call  the  attention  of  the 
counsel  for  the  NMondent  to  the  foct  that  it 
does  not  appear  (rom  this  paper  that  then 
vacancies  did  not  happen  dimng  the  teeese  of 
the  Senate.  It  menlj  states  that  they  were 
filled  daring  the  session.  As  these  were  offices 
existing  in  remote  eountries  the  probability  is 
that  the  vacaociee  happened  daring  the  recess 
of  the  Senate. 

Mr.  CURTIS.  It  does  na«  appear  when 
the  vacancies  happened.  The  purpose  for 
which  we  offer  the  evidence  is  to  show  that 
these  temporary  appoiotaenta  were  made  to 
fill  vacancies  daringthe  session  of  the  Senate. 

Mr.  Manager  BOUTWELL.  I  only  wish  to 
give  notice  that  we  treat  them  as  oases  where 
vacancies  nappened  daring  the  recess  of  the 
Senate^  it  being  perfectly  understood  that, 
according  to  the  practice,  vacancies  hmpening 
during  the  recess  of  the  Senate  might  be  filled 
daring  the  session  of  the  Senate.  There  is  no 
evidence  to  the  contrary  in  the  pMers. 

Mr.  EVABTS.  We  onderstand,  then,  that 
the  Managers  hold  that  a  vacancy  that  hap- 
pens in  the  recess  may  be  filled  during  the 
session  withont  sending  a  nomination  to  the 

Mr.  Manager  BOUTWELL.    No. 

Mr.  EVABTS.  I  thought  that  was  what  y<w 
stated.     Is  it  not  your  proposition  7 

Mr.  Mansger  BOUTWELL.  I  only  give 
notice  that  en  that  record  we  propose  to  treat 
these  aa  vacancies  happening  oaring  the  reoess 
of  the  Senate. 

Mr.  EVABTS.  And  filled  daring  the  session. 

Mr.  Manager  BOUTWELL.  That  we  do 
not  know  anything  about;  when  they  were  filled. 
It  does  not  appear  that  they  did  not  happen 
during  the  recees. 

Mr.  EVABTS.  The  certificate  is  to  the 
effect  that  they  were  filled  daring  the  aessioa 
•f  the  Senate. 

Mr.  Manager  BINGHAM.  We  do  not  pro- 
poee  to  setde  the  law  of  the  case  now. 

The  CHIEF  JUSTICE.  The  Chief  Jostioe 
does  not  understand  the  honorable  Managers 
aa  objecting  to  the  reoaptioa  of  this  docoment 
in  evidanee. 


Mr.  Manager  BOUTWELL.  We  do  not 
object  to  the  piH|>er.  I  ealy  ^ve  netioe  how  we 
propose  to  treat  it,  on  the  face  of  the  paper,  as 
not  showing  that  the  vacaaeiss  happened  daring 
the  session  of  the  Senate. 

The  document  is  as  follows: 

Uhited  States  or  Ambbica, 

JMpartMiant  of  Sua*.- 
To  allto  vkom  thtte  prt—mU  tkall  come,  arttingi 

I  certify  that  the  document  hereunto  annexed 
eontains  a  list  of  consular  officers  appointed  darint 
She  ssssiua  of  the  Senate,  where  vaeaneias  extstad  at 
the  time  soeh  appoiotaieots  were  made. 

In  testimony  wnercoi  I,  William  a.  Seward,  Sec- 
retary of  State  of  the  United  States,  have  hereunto 
subscribed  my  name  and  caused  the  seal  of  the  De- 
pMTtoiBnt  of  state  to  b«  nffixed. 

Done  at  the  city  of  Washington,  this  Uth  day  of 
r,   -  1    April,  A.  D.18CS,  and  of  the  Independence  of 
^-  "-J    the  Ualtsd  BlaSe*  of  America  the  ninety- 
second.  WILLIAM  U.  SJfaiWAUD. 

_ir«nry  C.  Bridges,  KPt>oioted  vice  consul  at  Kin- 
Kiang,  Ohiea,  Majr  !«,  1864,  on  the  rerigaatiin  of 
W.  Breok.  eonsnl. 

D.Tharston,  appointed  vice  consul  general  at  Mon- 
treal, May  31,  1864,  on  the  death  of  J.  R.  Qiddings, 
consul  general. 

A.  Duff,  appointed  rioe  consul  at  DomenMra,  Tth 
January,  u85.  on  the  death  afC.  Q.  Hannah,  consul. 

Qeorge  W.  flealy,  appointed  vice  oonsal  at  Bom- 
bay, Docember  28, 1861.  on  death  of  L.  U.  Hatttald, 
oeasaL 

Kobert  Bayman,  appointed  vice  consul  at  Funobal, 
March  24, 1864.  on  death  of  O.  True,  consul, 

K.  Breat.  appointed  vie»«afi8al  at  Hanover,  Feb- 
ruary 18,  1861,  on  the  reaigaatioa  of  J.  S.  Holtoa, 
consul. 

Alexander  Thompson,  appointed  vice  oonral  gen- 
eral at  Constantinople,  January  7.1860,  awaiting  the 
arrival  of  M.  M.  Smith,  ap^inted  oonsul  ganerai. 

Bernardo  J.  Aroanques,  appointed  vice  consul  at 
Bnronne,  April  19,  1836,  on  resignation  of  John  P. 
Sullivan,  consul. 

Joeaiib  Aytoa,  aMoisted  vie*  eonsnl  at  Oartba- 
Mna,  February  20. 1838,  on  the  resignation  of  J.  M. 
KcFherson,  consul. 

Thomas  V.  Clark.  a»pelwtsJ  vie*  oensal  at  Osmga- 
quit,  Deeaaber  SI,  1867,  en  resignatiea  of  it.  P.UaiiM. 
consul. 

A.  Litcombe,  appointed  rice  eonsnl  at  Puerto  Ca- 
bello,  January  23, 1865,  on  the  transfer  of  C.  U.  Loahr 
to  Laguavra. 

John  Gardner,  appointed  viee  consul  at  Rio  Ja- 
neiro, September  Is,  1839,  on  the  removal  of  J,  M. 


F.  Fitch,  appointed  vwe  oeanil  at  Pnramnhitw. 
AprU  13, 1860,  on  death  of  W.  W.  Stepp. 

August  Peiicoto,  appointed  acting  consul,  Deeem- 
hat  f.  IMl  on  the  removal  of  Thomas  F.  Wilson, 
oonsul.  at  Bahia. 

Samuels.  Pond,  appointed  acting  «>n>ml  at  Para. 
December  2,  UK,  on  the  death  of  H.  R.  Williams. 

Robert  H.  Robinson,  appointed  acting  rice  ooasai 
fk  MeBtevideo.  Maieh  ii,  1858,  on  resignation  of  R. 
M.  Hamilton, 

Amory  Edwards,  appotnted  acting  eonsnl  atBueoo* 
Avne.  December  28, 1840,  en  death  of  Slade. 

William  L.  %baon,  appointed  vise  consul  at  TiJ- 

Briraiso,  July  17, 1840,  on  resignation  of  Qeorge  a. 
[obson. 

Oeoige  B.  M«rw4a,  mMisted  rice  eensnl  at  Tal- 
aarun,  Deoemhar  S,  1864,  on  the  resignation  of  Rea- 
Den  Wood. 

W.  H.  Kellmr,  appointed  vice  eonsnl  nt  Otahelte, 
Seeessber  SLliB48. Mi. Hawes >ot  having  exequatur. 

D.  B.  Tan  Brandt,  appointed  United  States  eoasol 
at  Acapnlco,  May  28, 1860,  by  Flag  Officer  Montgom- 
ery, on  death  of  McMicken. 

GiDEOV  Weixes  sworn  and  examined. 

By  Mr.  Etabts  : 

Qm$U»».  Yon  ace  now  Scoretary  of  the 
Nvy? 

Antwer.  I  am. 

Qiitttum.  At  vhat  time.aad  fre«n  who»  did 
yea  receive  that  appoiatmeat  ? 

Antteer.  1  was  i^pointed  in  March,  ISAl,  by 
AkrthsMa  Lincoln. 

Question.  And  have  held  office  eontiiMOiMfy 
•Milnowt 

Answer.  From  that  date. 

QutsUon.  Do  yon  remember  Ott  the  aist  of 
February  last  yoar  attention  beiiig.drawa  to 
some  movements  of  troops  er  lailita^  officers  ? 

Amsmer.  On  the  evening  of  the  21st  of  Feb- 
rvary  my  attention  was  called  to  some  move- 
Meats  that  were  being  made. 

Qiuttion.  Hew  was  this  l»eaght  to  yowr 
attention? 

Antmtr.  My  son  brought  it  to  mj  attention. 
He  had  been  attending  a  pwrty  at  which  there 
had  been  an  applioatMm  from  a  son  of  den- 
cral  Emoty,  I  taink,  and  from  one  or  two 
others,  for  any  officer  belonciog  to  the  fifth  regi- 
ment or  under  the  command  of  General  Emory 
to  repair  fi>rthwith  to  headqoarteig. 

Ouetfion.  Tonr  son  had  observed  that  and 
had  reported  it  to  yon  7 


Answer.  He  rwported  Aat  to  me. 

QuMtimt.  Did  you,  in  consequence  of  that, 
seek  or  have  an  interview  with  the  President 
of  the  United  States  7 

Answer.  1  requested  my  son  to  go  over  that 
evening :  but  be  did  not  see  the  President. 

Mr.  lianoger  BUTLEB.  Stay  a  moment. 
We  otneot  to  what  was  said. 

Mr.EVAHlU  He  says  he  sent  his  son,  and 
his  son  failed  to  see  the  PresideBt>  His  at> 
tempt  was  first  to  send  a  message. 

The  Wrrviss.  I  was  not  wall,  and  oeald  not 
go  myself. 

By  Mr.  Er iwn : 

Question.  Yeu  attempted  to  send  a  message 
that  night  ? 

Answer.  1  did. 

Question.  State  what  hi^>pencd  on  the  fol- 
lowing day? 

Answer.  Oa  Satardsy,  the  33d,  I  went  mjr- 
self,  in  the  momii^  or  about  noon,  to  the  Presi- 
dent on  that  sal  ject.  I  told  him  what  I  had 
heard,  and  asked  him  what  it  meanl— 

Mr.  Manager  BUTLEB.  We  object  to  that 
conversation. 

The  WiTSMS.     Very  good. 

Mr.  EVABTS.     Is  objection  made  to  this  T 

Mr.  Manager  BUTLBH.  Tes,  sir;  and  be- 
fore we  speu  to  the  oL^otion  I  sbonid  like  to 
ask  the  witness  to  fix  the  tiote  a  little  more 
carefnlly. 

Mr.  EVABTS.  He  has  stated  it  exactly; 
about  noon. 

The  Wrvess.  Abomt  twelte  o'  eloek  on  the 
sad  of  February. 

By  Mr.  Maaager  Botuk  : 

QmsUm.  How  doee  to  twelve,  before  or 
after? 

Amwtr.  I  should  think  it  was  a  Kttle  before 
twelve  o'clock.  I  wiU  state  a  cirensMtanee  or 
two.  The  Attorney  General  was  there  when  I 
went  in.  While  I  was  there  the  nomination  of 
Mr.  Ewing  was  made  out  for  Secretary  of 
War,  and  was  delivared  tw  the  Private  Secre- 
tary to  he  ooarM  to  the  Seuat*.      '  ■" 

Mr.  Manager  BUTLEB.  Stay  a  moment. 
Let  OS  see  what  time  be  said  that  was. 

Mr.  BVAKTa  It  is  aot  time  for  crosa- 
exaaination  now. 

Mr.  Manager  BUTLBB.  No;  bat  I  sab- 
sait,  Mr.  President,  it  is  tinse  for  cross-exam- 
iaatioB  npap  the  yiostioa  whether  ibe  thing  is 
admissible  in  order  to  ascertain  the  time.  At 
eae  point  of  tiase  it  may  be,  while  at  anodier 
point  of  time  it  clearly  is  not  admisrible. 

Mr.  SVABT3.  It  is  quite  iataaterial,  if 
yon  will  go  on  and  get  throngh. 

Mr.  Manager  BUTLER.  Quite  iaHnateriol 
what  point  of  time? 

Mr.  BVABTS.  Immaterial  wheAer  yea 
emss  naauiine  now  or  hereafter. 

Mr.  Manager  BUTLER.  I  oaly  want  to  fix 
it.  [To  the  witaees.]  Yon  think  it  was  very 
■ear  twelve? 

The  Witness.    Aboat  twebw  o'oloek. 

Qu^sHoH.  CoM  it  hare  been  as  early  •• 
half  past  elevea  ? 

.^sMPsr.  Na,  sir;  I  ^  aot think  it  vras. 

Question.  But  between  that  and  half  post 
twelve  seose  ttsse? 

Answer.  Yes,  sir. 

QussOon.  WUhiathathwir? 

Answer.  Yes,  sir. 

Mr.  Manager  BUTUB.  Now,  an^otjee- 
tion 

Mr.  EVABTS.  Nowlwill  proeeed  wiUk  my 
questions,  if  yon  please. 

Mr.  MMSger  BUTLEB.    Very  weH. 

Mr.  EVAKT&  How  far  have  we  get  now? 
Let  the  answer  on  this  point  as  fiur  as  it  has 
gone  be  read.  Mb  Stenograph  sr. 

The  CHIEF  JUSTICE.  The  stenographer 
will  reMl  what  is  desired. 

D.  F.  Mbbpht,  one  of  the  reporter*  for  the 
Globe,  read  ftom  the  short-hand  aotes  of  Mr. 
Wellee's  testimony,  as  follows: 

**0b  Satar4ay,  the  Ml,  Iwent  myself  ta  the  mom- 
faigeraboatoeente  the  Piasideataa  that  aatdeet. 
I  told  him  wliat  I  had  tward;  asked  aim  whiit  it 
meant— 

"Mr.  Maaaaer  BoTfcam  We  eWeet  to  that  eon- 
Tersptten." 
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Mr.  EVABT8.    Very  govA. 

The  CHIEF  J  USTICE.  If  the  qaeation  be 
otijected  to  the  oobdmI  will  please  reduce  it  to 
writing. 

Mr.  Manager  BUTLER.  We  object  to  any 
convenation  of  the  President  at  that  time. 

Mr.  EVARTS,  (to  the  witness.)  Wbatpassed 
between  you  and  the  President  after  that  in 
Mgard  to  that  eommniiication  which  you  had 
Blade  to  hiBt  T 

Mr.  Manager  BUTLER.  Wait  a  ffloment. 
The  Chief  Justice  demnd  the  question  to  bo 
put  in  writing. 

Mr.  EVARTS.    That  is  being  done  now. 

The  qaeation  waa  redoced  to  wriUng,  and 
read  by  the  Secretary,  as  follows : 

What  passed  b«tWMn  too  and  the  Preddeat  after 
loa  made  that  oommoaiaatlon  and  in  rctureaee  to 
that  eommanieationT 

Mr.  EVARTS.  I  wonld  state,  Mr.  Chief 
Justice  and  Senators,  before  any  argament  is 
commenced  on  this  subject,  if  there  is  to  be 
one,  that  this  evidence  is  offered  in  regard  to 
the  article  that  relates  to  the  conversation 
between  the  President  and  General  Emorr. 

Mr.  Manager  BUTLflR.  That  is  precisely 
aa  we  aadarstand  it,  Mr.  President ;  but  we 
also  understaad  the  &ct  to  be  that  General 
Emory  had  been  sent  for  before  Mr.  Welles 
aftpears  on  the  soene.  That  is  why  I  was 
anxious  to  fix  the  time.  I  am  instructed  by 
my  associate  Managers,  and  we  are  now  en- 
deavoring to  get  the  matter  certain,  that  Gea- 
•tal  Emory  received  a  note  to  come  to  the 
President's  at  ten  o'clock  in  the  morning,  and 
that  be  got  there  before  even  the  Secretly  of 
the  Navy.  B«t,  how«v«r  that  may  be,  he  was 
called  there  before;  we  cannot  at  this  moment 
asoertata  exactly  how  that  is  t  but  it  does  not 
appear,  at  any  rate,  that  thia  convenation  was 
before  Emory  was  seat  for. 

Mr.  CURTia    We  shaU  see  about  that. 

Mr.  EVARTS.  That  is  part  of  the  matter 
of  proof  that  is  to  he  eoBMOeced  of  when  it  is 
all  in,  aa  to  which  is  right  in  beais  aad  whieh 
iu  (acta. 

Mr.  Mana^  BUTLER.  The  ^neatioa  of 
what  waa  said  in  the  conversation  is  not  to  be 
considered  as  proof  which  was  right  in  tet.  I 
a^)(>Ose  my  learned  opponents  would  not  elaim 
that  if  this  was  before  Geaaral  Emory  came 
there  they  ha*e  a  right  to  pot  in  the  testi- 
mony. 

Mr.  EVARTS.  It  is  pMoiaely  ia  that  view 
that  we  offer  it. 

Mr.  Manager  BUTLER.  I  should  have  said 
subsequent. 

Mr.  EVARTS.    I  b^  your  pardon. 

Mr.  Manager  BUTLER.  I  made  a  mistake 
as  to  the  coaipantive  date  for  which  I  am  very 
glad  that  you  ooKeoted  me.  If  it  was  enbse- 
qaent  I  sappoae  the  gentlemeo  would  not 
Maim  that  it  eould  be  admitted.  Therefore 
it  must  appear  affirmatively  that  it  was  before 
in  order  to  nwAe  iteompetent.  That  is  my 
proposition.  It  does  aot  appear  afibm^tively 
to  have  been  before,  and  I  tniak  it  was  aiter- 
ward ;  bat  of  that  I  am  trying  to  make  myself 
y^f^^n  by  aa  eaaasiaatien. 

The  CHIEF  JUSTICE.  TheCUef  Jmtiae 
thinks  the  evidence  is  coinpetant  It  win  be 
for  the  Senate  to  j«dge  of  its  value.  He  will, 
however,  put  the  question  to  the  Senate  if  any 
SeaatKA  desires.  [After  a  pause.]  You  will 
proceed,  Mr.  Welles. 

Mr.  EVARTS.  Yoa  will  be  so  good  as  to 
answer  the  question,  Mr.  Welles. 

The  Winraas.    I  should  like  to  have  it  read. 

The  Caur  CuBK.  The  question  is : 

What  yaiMd  bstween  von  and  the  President  after 
)oa  made  that  ooauBaaieation  sad  in  referenoe  to 
that  oommanioatnat 

The  WiTHBSs.  I  caaaot  repeat  the  words, 
perhaps,  exaeUy ;  bat  yet  I  dioald  think  the  first 
werdsof  the  President  were:  "Idonotknow 
what  Emory  meaoa;"  or  "I  do  not  know  what 
Emory  is  sibout."  I  remarked  that  I  thoo^t 
be  ouglit  to  know ;  that  if  be  was  snmmonmg 
high  officers  at  mch  a  time  the  evening  before 
it  must  be  for  a  roHon,  and  te  was  his  duty,  I 
thought,  to  send  for  General  Emory,  aad  te  in* 


gnire  into  the  fects.  He  hesilAted  somewhat. 
We  had  a  littie  conversation  ,andlthinkhe  said 
that  he  would  send  for  him.  He  either  said  he 
would  send  for  Emory  or  that  he  would  send 
and  inquire  into  Ibis.  I  think  he  said  he  wonld 
send  for  him.  That  was  aboot  the  conversa- 
tion. 

By  Mr.  EvAwrs : 

Question.  Now,  Mr.  Welles,  I  will  call  your 
attention  to  the  21st  of  February  of  this  year  at 
the  time  of  the  dose  of  the  Cabinet  meeting  on 
that  day.  At  what  hour  was  the  Cabinet  meet- 
ing held  on  that  day,  Friday,  the  21st  of  Feb- 
ruary? 

Antuier.  At  twelve.  Twelve  is  the  regular 
hour  of  meeting. 

Qxtesiion.  That  is  the  usual  hour  and  that  is 
the  usual  dav  for  Cabinet  meetings? 

Answer.  Yes,  sir.    Tuesdays  and  Fridays. 

Quettion.  Didyonatthottimehaveanyinter- 
view  with  the  President  of  the  United  States 
at  which  the  subject  of  Mr.  Stanton's  removal 
was  mentioned? 

AHMger.  I  did. 

Question.  At  about  what  honr  of  the  day 
was  that? 

Answer.  I  cannot  fix  it.  It  must  have  been, 
perhaps,  in  the  neighborhood  of  two  o'clock. 

Question.  Had  yoo,  np  to  that  time,  heard 
of  tiie  removal  of  Mr.  Stanton  ? 

Answer.  I  had  not  until  the  close  of  Cabinet 
business  that  day. 

Question.  When  the  Cabinet  meeting  was 
closed  this  interview  took  place  at  which  the 
subject  waa  mentioned? 

Answer.  The  President  remarked 

Mr.  Manager  BUTLER.    Stop  a  moment 

Mr.  EVARTS,  (to  the  witness. )  You  need 
not  state  now  what  it  was  the  President  said ; 
but  that  is  the  time  he  made  the  co^mmunica- 
tiont 

The  WiTJfMs.    Yes,  sir. 

By  Mr.  Evabts: 

QueatUm.  What  passed  between  you  aad  the 
Presicknt  at  that  time? 

Mr.  Manager  BUTLER.   We  object  to  that. 

The  CHIEF  JUSTICE.  Counsel  will  please 
reduce  their  question  to  writing. 

Mr.  EVARTS.  I  will  state  what  I  propose 
to  prove. 

Mr.  CONNESS.  I  move  tiiat  the  Senate 
take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  at  the  expi- 
ration of  the  recess  the  Chief  Justice  resumed 
the  chair. 

Mr.  EVARTS.  Before  presenting  in  writing 
the  question  which  was  objected  to  I  wish  to 
ask  one  or  two  preliminary  questions  of  Mr. 
Welles  before  going  further.  [To  the  wit- 
ness.] Did  the  President  proceed  to  make 
any  communication  to  you  on  this  occasion 
concerning  the  removal  of  Mr.  Stanton  and  the 
appointment  of  Ckneral  Thomas? 

Answer.    Yes ;  he  did. 

Qutstion.  Was  thia  before  the  Cabinet  meet- 
ing bad  broken  up;  or  at  what  stage  of  your 
meeting  was  it? 

Amiier.  We  had  condnded  the  depart- 
mental business  and  were  about  separating 
when  the  President  remarked— 

Mr.  Manager  BINGHAM.  Yoa  need  net 
state  aoythiaghe  said. 

Mr.  EVARTS.  It  was  then  that  he  made 
the  communication.  lAatever  it  was  ? 

The  Wrvms.  At  that  time  he  made  the 
oommnnioatioa. 

Question.  Who  were  present? 

Answer.  I  believe  all  the  Cabinet  were  pres- 
ent. Perhaps  Mr.  Btanbery,  the  Attorney 
General,  was  not.  He  was  a  good  deal  abtest 
daring  the  session  of  the  Supreme  Ooart. 

Question.  All  were  present,  unless  it  be  Mr. 
Stanbeiy,  yoa  think  ? 

Answer.  I  think  so. 

Mr.  EVARTS.  Now,  Mr.  Chief  Justice  aad 
Senators,  I  ofier  to  prove  that  communication 
and  submit  it  in  this  form  : 

We  offer  to  prove  that  on  this  oeeailon  the  Pnii- 
deot  oommuaiseted  to  Mr.  Welles  aad  the  other 

SBmbeis  of  his  Cabinet,  bofore  the  meeting  broke  op, 
at  be  had  removed  Mr.  Stanton  andappMnted 
Qeneral  Thomas  Seoretarj  of  War  ai  tiMens*.  txM 


that  upon  the  Inquiry  by  Mr.  Welles  whether  Gen- 
eral Thomas  was  m  possession  of  the  offiee  tbePresi- 
dont  replied  that  ho  was:  and  upon  further  question 
of  Mr.  Wolles  whether  Mr.  Stanton  acquiesced  th« 
President  replied  that  he  did;  all  that  he  req aired 
waa  time  to  romore  his  papers. 

Is  that  objected  to  7 

Mr.  Manager  BUTLER.  Yes.  sir.  In  refer- 
ence to  this  question  I  want  to  call  the  coansd's 
attention  to  the  state  of  the  fact  I  understood 
Mr.  Welles  said  that  after  the  Cabinet  meeting 
broke  up 

Mr.  EVARTS.  No.  I  have  put  that  ac- 
cording to  the  fact  Yoa  were  out,  I  believe, 
when  it  was  brongfat  ont  It  was  after  they 
had  got  through  what  he  calls  their  depart- 
mental basiness,  but  bdbre  the  meeting  broke 
up,  that  the  President  made  the  commnidca- 
tion. 

Mr.  Manager  WILSON.  Before  they  sep- 
arated. 

Mr.  EVABTS.  Before  the  meeting  broke 
up.  It  was  in  the  Cabinet  meeting  not  yet 
broken  up. 

Mr.  Manager  BUTLER.  We  have  the  honor 
to  object  to  wis.  * 

The  CHIEF  JUSTICE.  The  SecreUirmTl 
read  the  proposition  eo  that  it  can  be  heard 
by  the  Senate. 

The  Secretary  read  the  offbr,  as  follows: 

We  offer  to  prove  that  on  this  oooasion  the  Preei- 
deat  oommunioated  to  Mr.  Wellee  aad  the  other 
members  of  his  Cabinet,  before  the  BieetiDS  brok* 
OP.  that  he  had  removed  Ht.  Stanton  andappoiated 
General  Thomas  Secretary  or  War  ai  i»ttnm,  and 
that  upon  the  inqairy  by  Mr.  Wellas  whetherOeneral 
Thonas  was  ia  iwssesshin  of  the  oltoe  tiio  President 
replied  that  he  was;  and  upon  farther  question  of 
Mr.  Welles  whether  Mr.  Stanton  acquiesced  the 
President  replied  that  he  did;  all  that  he  required 
was  lime  to  remove  his  papers. 

Mr.  Manager  BUTLER.  Mr.  President  and 
Senators,  as  it  seems  to  as,  this  does  not  come 
within  any  possible  proposition  of  law  to  ren- 
der it  admissible.  It  is  now  made  certain  that 
this  act  was  done  without  any  consultation  of 
his  Cabinet  by  the  IVesident  whether  that 
oonsultation  was  to  be  held  verbally^  as  I 
think  is  against  the  constitutional  provision,  or 
whether  the  theory  is  to  be  adopted  that  the 
President  has  a  right  to  consult  with  bis  Cabi- 
net upon  questions  of  his  .conduct  I  shonld 
hardly  have  dared,  perhaps,  to  speak  upon  this 
ooestion  of  constitutional  law  with  any  con- 
fidence, except  so  far  as  to  bring  to  the  mind 
of  the  Senate  that  the  President  has  no  right 
to  call  upon  his  Cabinet  save  through  the  con- 
stitntional  method,  were  I  not  borne  out  in  it 
by  the  opinion  of  Jefferson.  Early  in  the  Gov- 
ernment he  took  the  same  view  that  I  have 
heretofore  had  the  honor  incidentally  of  stating 
to  the  Senate.  There  seems  to  be  good  reason 
for  it,  because  the  heads  of  Departments  were 
in  the  first  place  never  expected  to  be  a  Cabi- 
net ;  there  were  bat  three  of  them.  l%ere  has 
been  a  gradual  growing  up  of  this  practice. 
The  Constitution  wisely,  for  good  purposes, 
required  that  when  the  President  wanted  the 
advice  of  any  one  of  his  principal  officers  he 
shonld  ask  that  advice  in  writing,  and  it  shonld 
be  given  in  writing,  so  that  it  shonld  remain 
for  all  time  exactly  what  the  advice  waa  which 
he  received,  and  exactly  the  point  made. 

And  the  reason  of  that  was,  there  bad  been 
an  attempt  in  the  various  trials  of  impeach- 
ment of  members  of  cabinets  to  put  m  the 
fact  of  the  order  of  the  king  to  the  cabinet,  or 
the  advice  of  various  members  of  the  cabinet 
to  each  other.  That  had  been  exploded  in  the 
Earl  of  Danby's  case.  That  question  used  to 
arise  under  that  state  of  facts  before  courts  of 
impeachment,  but  our  fathers  evidentiy  did  not 
mean  that  it  shonld  arise  here. 

But  that  is  not  this  case,  and  I  have  onl;^  ad- 
verted to  thia  to  make  the  clear  distinction  : 
whatever  may  be  the  character  of  the  act  of 
removal  of  Edwin  M.  Stanton  and  the  act  of 
appointment  of  Lorenzo  Thomas,  I  am  glad 
that  it  is  now  made  quite  certain  by  the  testi- 
mony of  the  Secretary  of  the  Navy  (who  de- 
dares  he  never  heard  of  it  until  after  it  wa« 
done)  that  it  was  not  done  by  the  advice  of  the 
Cabinet;  that  the  President  was  solely  respon- 
sible for  it ;  and  upon  that,  his  own  sole  respon- 
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sibilitj,  he  acted.  Now,  the  qaestion  is,  after 
he  has  done  the  act,  after  he  has  thoDgbt  it  was 
anccessfol,  after  he  thought  Mr.  Stanton  had 
yielded  the  office,  can  he,  by  his  narration  of 
what  he  had  done  and  what  he  intended  to  do, 
shield  himself  before  a  tribanal  from  the  con- 
sequences of  that  act?  Is  it  not  exactly  the 
same  qaestion  which  yon  decided  yesterday  by 
almost  anezampled  unanimity  in  the  case  of 
Mr.  Perrin  and  Mr.  Selte,  the  member  of 
Congress,  on  that  same  day,  a  few  minutes  ear- 
lier or  a  few  minutes  later.  They  offered  in 
eridence  here  what  he  told  Mr.  Perrin  and 
what  he  told  Mr.  Sblti  ;  they  complicated  it 
by  the  fact  that  Mr.  Selyg  was  a  member  of 
Coneresa ;  and  the  Senate  decided  by  a  rote 
whicn  indicated  a  very  great  strength  of  opin- 
ion that  that  sort  of  narration  could  not  be 
pnt  in. 

Now,  is  this  any  more  than  narration  ?  It 
was  not  to  take  the  advice  of  Mr.  Welles  as  to 
what  he  should  do  in  the  future,  or  upon  any 

Siestion;  it  was  mere  information  given  to 
r.  Welles  or  to  the  other  members  of  the 
Cabinet  after  they  had  separated  in  their  Cabi- 
set  consultation,  and  while  they  were  meeting 
together  as  any  other  citizens  might  meet.  It 
would  be  as  ii,  after  yon  adjourned  here,  some 
qaestion  should  be  attempted  to  be  pnt  in  as 
to  the  action  of  the  Senate  because  the  Sen- 
ators had  not  left  the  room.  Again,  I  say  it 
was  simply  a  narration,  and  that  narration  of 
his  intent  anil  purposes,  his  thoughts,  expecta- 
tions, and  feebngs. 

I  do  not  propose  to  argue  it  further  until  I 
bear  something  showing  why  we  are  to  distin- 
gnish  this  case  from  the  case  of  Mr.  Perrin,  on 
which  yon  voted  yesterday.  Mr.  Perrin  tells 
yon  that  on  the  22d  he  waited  for  the  Cabinet 
meeting  to  break_  up,  and  as  soon  as  it  broke 
up  he  went  in  with  Mr.  Selte,  and  then  the 
President  undertook  to  tell  him.  You  said 
that  was  no  evidence.  Now,  when  he  under- 
took to  tell  Mr.  Welles  is  that  any  more  evi- 
dence? I  cannot  distin^^uish  the  cases,  and  I 
desire  to  hear  them  dtstingnidied  before  I 
attempt  an  answer  to  any  snch  distinction. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, certainly  nothing  has  yet  proceeded  from 
the  mouth  of  this  witness  which  has  shown 
that  the  act  of  removal  of  Mr.  Stanton  or  of 
appointment  of  General  Thomas  had  taken 
place  without  previous  advice  from  the  Cabi- 
net. However  that  fact  may  be,  nothing  as 
vet  has  been  said  to  show  it.  All  that  has 
Deen  proved  is  that  Mr.  Welles  had  not  befbre 
that  heard  of  the  fact  that  he  had  been  re- 
moved. That  is  all  as  it  now  stands.  I  merely 
correct  that  impression  for  the  moment. 

So,  too,  I  wish  no  misunderstanding  as  to 
the  situation  of  the  members  of  the  Cabinet 
toward  the  President,  as  being  still  in  their 
Cabinet  meeting  with  unfinished,  una^jonrned 
counseL  I  think  the  honorable  Manager  is  a 
little  in  difficulty  on  that  point  from  having  an 
impression  beyond  the  ease  as  it  was  left  by 
the  witness  when  he  left  the  stand  before  the 
recess,  and  not  attending  to  the  differences 
made  by  bis  answers  to  my  questions  since  he 
retamed,  my  desire  being  to  get  at  the  precise 
fiust. 

Now,  then,  it  stands  thus :  that  at  a  Cabinet 
meetine  held  on  Friday,  the  21st  of  February, 
when  the  routine  business  of  the  different  De- 
partments was  over,  and  when  it  was  in  order 
for  the  President  to  communicate  to  his  Cabi- 
net whatever  he  desired  to  lay  before  them,  the 
President  did  communicate  this  fact  of  Uie  re- 
moval of  Mr.  Stanton  and  the  appointment  of 
Qeneral  Thomas  ad  interim,  and  that  there- 
upon his  Cabinet  officers  inquired  as  to  Uie 
posture  in  which  the  matter  stood,  and  as  to 
the  ntnation  of  the  office  and  of  the  conduct 
of  the  retiring  officer.  Here  we  get  rid  of  the 
BuggesUon  that  it  is  a  mere  communication  to 
a  casual  visitor  which  made  the  staple  of  the 
argument  yesterday  against  the  introduction 
of  the  evidence  as  to  the  conversation  with  Mr. 
Perrin  and  Mr.  Selte.  We  now  present  you 
the  communication  made  by  the  President  of 
the  United  States  while  this  act  was  in  the  very 


process  of  execution,  while  it  was  yet,  as  w» 
sav  in  law,  infleri,  being  done. 

Itbeine  in  fieri,  the  President  communicates 
the  fact  how  this  public  transaction  has  been 
performed  and  is  going  on,  and  we  are  entitled 
to  that  as  a  part  of  the  res  gatce  in  its  sense  of 
agovemmental  act,  with  all  the  benefit  that  can 
come  from  it  in  any  future  eonsideitttion  you 
are  to  give  to  the  matter  as  bearing  upon  the 
merits  and  the  guilt  or  innocence  of  the  Presi- 
dent in  the  premises.  It  bears,  as  we  say, 
directly  upon  the  question  whether  there  had 
been  any  other  purpose  than  the  placing  of  the 
office  in  a  proper  condition  for  the  public  ser- 
vice acconliog  to  the  announcement  of  the 
President  as  his  intention  when  he  conversed 
with  General  Sherman  in  the  January  preced- 
ing ;  and  it  negatives  all  idea  that  at  the  time 
that  General  Thomas  to  Mr.  Wilkeson  or  to  the 
Dakota  delegate,  Mr.  Busubioh,  was  saying  oi 
suggesting  anything  of  force,  the  President  was 
the  author  of,  or  was  responsible  for,  his  state- 
ments. The  truth  is,  it  presents  the  transac- 
tion as  wholly  and  completely  an  orderly  and 
peaeefal  movement  of  the  President  of  the 
United  States,  as  in  fact  it  was,  and  no  evidence 
has  been  given  to  the  contrary,  of  any  occurrence 
disturbing  that  peaceful  order  and  as  the  situ- 
ation in  which  its  completion  left  the  matter  in 
the  mind  of  the  President  up  to  that  point  of 
time. 

Mr.  CURTIS.  Mr.  Chief  Justice,  I  desire 
to  add  to  what  my  colleague  has  said  a  very 
few  observations  of  a  slightly  different  charac- 
ter from  those  which  he  has  addressed  to  the 
Senate.  We  are  anxious  that  this  testimony 
now  offered  should  be  distinguished  in  the 
apprehension  of  the  Senate,  as  it  is  in  our  own, 
from  an  offer  of  advice,  or  from  the  giving  of 
advice  by  the  Cabinet  to  the  President.  We 
do  not  place  our  application  for  the  admission 
of  this  evidence  upon  the  ground  that  it  is  an 
act  of  giving  advice  by  his  councilors  to  the 
President.  We  place  it  upon  the  ground  that 
this  was  an  official  act  done  by  the  President 
himself  when  he  made  a  communication  to  his 
eooncilors  concerning  this  change  which  he 
had  made  in  one  of  their  numbed;  that  that 
was  strictly  and  purely  an  official  act  of  the 
President,  done  in  a  proper  manner,  the  sub- 
ject-matter of  which  eacn  of  those  councilors 
was  interested  in  in  his  public  capacity,  and 
which  it  was  proper  for  the  President  to  make 
known  to  them  at  the  earliest  moment  when 
he  could  make  such  a  communication. 

Now,  I  wish  to  say  a  word  in  respect  to  the 
character  of  this  council,  in  reply  to  the  re- 
marks of  the  honorable  Manager  concerning 
the  constitutional  rights  and  powers  of  the 
President  in  respect  to  them.  I  understand 
the  honorable  Manager  to  have  rested  his  views 
concerning  the  oonstitnUonal  character  of 
those  councilors  upon  what  he  understands 
to  be  Mr,  Jefferson's  opinions  and  practice. 
I  wish  to  bring  before  the  Senate,  in  this 
connection,  and  somewhat  in  advance  of  the 
question  which  will  presently  arise  respecting 
advice  given  by  these  officers,  the  practice 
of  this  Government  concerning  such  a  coun- 
cil ;  and  I  beg  to  refer  the  Senate,  in  the  first 
place,  to  a  passage  from  the  Federalist.  In 
its  commentary  upon  that  provision  of  the 
Constitution  which  enables  the  President  to 
require  the  opinion  in  writing  "  of  the  princi- 
pal officer  in  each  of  the  Executive  Depart- 
ments upon  any  subject  relating  to  the  duties 
of  their  respective  offices" — I  read  flrom  Daw- 
son's edition  of  the  Federalist,  pages  616-17. 

Mr.  JOHNSON.     What  is  the  number  ? 

Mr.  CURTIS.  Number  73.  The  author, 
in  the  first  place,  quotes  what  I  have  read 
fkim  the  Constitution,  and  then  makes  this 
remark,  and  passes  from  the  subject  as  requir- 
ing no  further  discussion  or  examination. 

"This  loonaider  asamererednndancyin  ths  plan : 
ai  the  rifbt  for  whioh  it  provides  would  result  of 
itself  froiu  the  office." 

Mr.  JOHNSON.    That  is  ^  Mr.  Hamilton. 

Mr.  CURTIS.  That  is  Mr.  Hamilton.  Now, 
in  respect  to  the  practice  of  this  Government, 
and  particularly  tlbe  practice  of  Mr.  Jefferson, 


in  its  relations  to  what  had  preceded  under 
other  Presidents,  I  beg  leave  to  refer  to  Mr. 
G.  T.  Curtis' s  History  of  the  Constitution,  vol- 
ume 2,  page  409,  note ; 

"Those  wh"^™  not  familiar  with  the  precise  struc- 
ture of  the  Amerioan  Government  will  probably  be 
enrpriaed  to  leam  tbot  what  ia in  praotiee  lomctimes 
oalledthe  'Cabinet'  has  no  oonstitutionol  existenoa 
as  a  directory  body,  or  one  tbat  can  decide  anythtns. 
The  theory  of  our  Govemraent  ie,  that  what  belonita 
to  the  ezeoatire  power  is  to  be  exerdiad  by  the  oo- 
ooDtrolled  will  of  the  Fresidant.  Acting  upon  the 
clause  of  the  Constitution  whioh  empowers  Ine  Pres- 
ident to  oall  for  the  opinions  in  writing  of  the  heads 
of  Departments,  WashiDgton,  the  first  Praideot, 
oommenoed  the  praotice  of  taking  their  opinioos  in 
separate  consultation;  and  ho  also,  upon  impcrtaot 
oocasions,  assembled  them  fbr  oral  disenssioa  in  the 
form  of  a  council.  After  bavins  heard  the  roaions 
and  opinions  of  eaoh  he  decided  the  ooucse  to  be 
pursued." 

And  I  may  mention  here  in  passing  that  if 
Senators  have  the  curiosity  to  look  into  the 
history  of  the  period  thtqr  will  find  tbat  the 
latter  course  was  pursued  by  General  Wacdi- 
ington,  especiyiy  toward  the  close  of  his  first 
and  during  his  second  administrations  on  veir 
important  occasions,  one  of  the  most  promi- 
nent of  which  was  the  difficulty  with  the  French 
minister,  M.  Genet,  and  the  coarse  that  was 
pursued  by  the  Government  growing  out  of 
those  complications.    The  author  proceeds : 

"The second  Prcs-idcnt.Mr.  John  Adams. followed 
sabetantiallytheiaiucpractico.  Thetjiird  I'rosidcnt, 
Mr.  Jeneison,  adoi'tiid » 


When  a  question  < 
the 


itsuuiewhfttdiffercnt  practice, 

._  _  iirrcd  of  sufficient  in.tffnitudo  to 

require  the  opinion?  of  all  the  licadsof  Deimrtmenta 
ho  called  them  tou'ciher,  bad  the  subject  discussed, 
andavoto  taken, in  which  hocountcd  himself  but  as 
one.  But  he  alw&ys  seems  to  have  considered  that 
be  had  the  power  to  decide  against  the  opinion  of  bis 
Cabinet.  That  h<:  never  or  rarely  exercised  it  was 
owing  partly  to  th  I!  unanimity  in  sentiment  that  pre- 
vailed in  bis  Cabinet  and  to  bis  desire  to  prescrvo 
that  nnanimity,  nnd  partly  to  bis  disinclination  to 
the  exercise  of  per.-^oual  power.  When  there  were 
differences  of  opinion  ho  iiimed  to  produce  a  unani- 
mous result  by  dl --u^sioii,  and  almost  always  suc- 
ceeded. But  he  admits  that  this  practice  made  tho 
filxeoativ*,in  iiMt,  a  directory ." 

And  then  references  are  given  to  Mr,  Jeffer- 
san's  works  in  support  of  wis  statement.  The 
author  does  not  continue  to  speak  of  the  sub- 
sequent practice  of  the  Government,  ■•  that, 
no  doubt,  was  considered  to  be  very  famlHar, 
his  purpose  being  merely  to  point  out  the 
origin  of  these  two  practices ;  the  one  being 
that  the  members  of  the  Cabinet  were  called 
together  and  a  consultation  held,  aad  then,  as 
the  result  of  that  consultation,  the  -President 
decided ;  the  other  practice  being  that  a  vote 
was  taken  in  the  Cabinet,  the  President  him- 
self ordinarily  counting  as  one  in  that  vote, 
but  always  understanding  that  he  had  the 
power,  if  he  thought  proper  to  exert  it,  to  de- 
cide the  question  independently  of  the  votes 
of  the  Cabinet.  That,  l  understand,  has  con- 
tinued to  be  the  practice  from  Mr.  Jefferson's 
time  to  the  present  day,  and  including  all  the 
Presidents  who  have  intervened  during  tiuA 
period. 

I  have  made  these  remarks  because  they 
seem  to  me  to  have  an  application,  not  merely 
to  the  testimony  now  ofiered,  but  to  other  evi- 
dence which  we  shall  have  occasion  to  present 
to  the  Senate  subsequently.  They  are  perti- 
nent to  the  question  now  under  consideration, 
for  they  go  to  show  tbat,  under  the  Constito- 
tion  and  laws  of  the  United  States,  as  prae- 
ticed  on  by  every  President,  including  General 
Washington  and  Mr.  Adams,  Cabinet  mitiisters 
were  assemliled  by  them  as  a  council  for  the 
purposes  of  consultation  and  decision ;  and,  of 
course,  when  thus  assembled,  a  communication 
made  to  them  by  the  President  of  the  United 
States  concerning  an  important  official  act 
which  was  then  t'n  fieri,  in  process  of  being 
executed  and  not  yet  completed,  is  itself  an 
official  act  of  the  President,  and  we  submit  to 
the  Senate  that  we  have  a  right  to  prove  it  in 
that  character. 

A  reference  has  been  made  by  the  honorable 
Manager  to  attempts  which  have  sometimes 
been  made  in  England  by  ministers  to  defend 
themselves  under  the  orders  of  the  king. 
Everybody  who  understands  the  British  con- 
stitution knows  that  tbat  is  in  the  nature  of  the 
Government  an  absurdity.    The  king  is  aot 
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teopoBsibb;  tiM  minii««nftr«;  ftad  tb«refore 
any  order  which  the  kisg  giTes  contiacy  to  law 
is  executed  bjr  his  raioisters  on  their  own  re- 
sponsibility, and  not  upon  that  of  the  sovereign. 
In  the  United  States  it  is  wholly  otherwise ;  the 
responsibility  is  on  the  President;  bat  among 
other  responsibiiities  which  it  iaToWes  is  the 
responsibility  to  seek  and  weigh  and  consider 
the  advice  which  it  is  proper  for  hira  to  receive. 
Mr.  MaM«er  BUTLER.    Mr.  President,  I 


L 


shall  not  pnrsue  the  discossion  as  to  whether 
advice  given  by  the  Cabinet  to  the  President 
would  be  competent,  because  it  is  agreed  by 
the  counsel  for  the  Ptesident  last  up  that  this 
was  neither  to  get  advice,  nor  was  there  any- 
thiag  in  the  aalare  of  advice. 

It  is  said  that  it  is  an  ottctal  act.  I  had 
supposed  up  to  this  moment — ay,  and  I  sup- 
pose now— 4bat  there  is  do  aet  that  caa  be 
called  aa  oficial  act  ef  an  oficer  which  is  not 
•a  aet  rehired  by  soae  law  or  some  doty  in- 
poee<l  apea  that  oficer.  Aa  I  right  in  my 
ideas  «(  what  is  an  official  aet?  it  is  not 
every  volaBtee*  aet  by  an  officer  that  is  official. 
Frequently  such  acts  are  offieioos,  not  official. 
Ad  official  act,  allow  me  to  say,  is  an  act  which 
the  law  rs^iBtras,  or  a  doty  which  is  enjoined 
upon  the  officer  by  somo  law,  or  soae  regnla- 
tion,  or  in  soase  manner  as  a  doty.  Will  the 
laafoed  csAoael  tell  the  Senate  tihat  coaatilu- 
tional  provision,  what  statute  provisioa,  what 
practice  of  the  Qovemment  requires  the  Pres- 
ident at  any  time  to  inform  his  Cabinet  or  any 
member  of  them  whatever  that  he  has  removed 
one  man  and  put  in  another,  and  that  that 
other  man  is  in  office?  If  there  is  any  such 
law  it  has  escaped  toy  attention.  I  am  not 
aware  of  it. 

The  only  law  that  ever  has  been  made  on 
this  sultject  is  the  law  of  March  2,  1867,  which 
requires  the  President  to  inform  one  member 
oi'  his  Cabinet,  to  wit,  the  Secretary  of  the 
Treasury,  when  he  suspends  aa  officer,  and 
than  reqmres  the  Secretary  of  the  Treasury  to 
inform  tb«  aeeoMitiog  officers  of  the  Treasury, 
80  that  that  suspendea  officer  shall  by  no  acci- 
dent (et  bis  aalaiy.  Up  to  thAt  time  there 
never  was  any  law  reyiinny  «tay  aaeh  infbrma- 
Umi,  and  that  law  is  a  apacial  one  for  a  special 
parpeac ;  and,  in  the-ease  of  the  snspension  of 
Mr.  Stanton,  was  carried  out  by  the  President, 
be  sending  to  the  Secretary  privately — spe- 
eially,  I  shonld  si^,  rather  than  privately — 
seading  to  the  Secretary  specially  the  fact  that 
there  IumI  been  soch  removal,  and  the  Secre- 
tary, as  we  have  proved  by  Mr.  Creeoy,  in- 
formed his  subordinates  as  the  act  of  March 
2,  1867,  the  tenure  of  civil  office  act  required. 

If  I  am  right,  Senators,  and  there  is  no 
offi«at  dote  on  the  Presiaent  to  inform  his 
Cabinet,  whether  in  session  or  out  of  session, 
whether  just  aa  th«y  broke  up  or  after  they 
bad  got  through  the  routine  of  business,  or  at 
any  other  time,  as  to  such  a  proceeding  on  his 
part,  ihea  I  undertake  to  say  it  is  not  an  official 
aet;  it  is  aa  act  required  by  no  law,  by  no 
practice,  so  far  as  it  is  in  evideaoe  keroi  and  by 
aoduty. 

Now,  than,  what  is  offered  7  He  had  done 
the  aet.  While  the  counsel  took  exception  to 
uiy  stating  to  the  Senate  that  it  was  in  evidence 
that  this  was  not  a  coasalUon  of  the  Cabinet, 
that  the  Cabinet  had  never  consulted  upon  the 
teasoiml  of  Mr.  Stanton  in  the  manner  and 
form  in  which  it  was  done,  and  that  was  fairly 
tobegatheredfitomMr.  Secretary  Welles'stesti- 
moay,  yet,  I  observe  that  he  did  not  state  to 
tbe  Senate  that  tbe  Cabinet  ever  was  consulted 
with  apoa  the  ^aestion  of  removing  Mr.  Stan- 
ton in  maaaar  and  form  as  it  was  done ;  and 
whenever  he  or  anybody  does  state  it,  I  have 
the  Presideat's  declarations,  which  I  can  prove, 
that  it  was  not  so.  Therefore,  I  assume  it 
never  will  be  stated. 

Now,  then,  what  ia  offered?  Stanton  has 
been  removed  by  the  act  of  the  President ;  and 
thereapoB,  without  asking  advice — because  that 
is  ezpresdy  waived  by  tM  learned  counsel  last 
addreaaiag  bs — not  as  a  matter  of  advice,  the 
President  give*  inforaiatioa.  Now,  how  caa 
that  infonaatitfa  be  evidence?    How  caa  ha 


makeitevideaae?  The  information  is  required 
by  no  law,  was  given  for  no  purpose  to  carry 
out  any  official  duty,  was  the  mere  narration 
of  what  the  President  chose  to  narrate  at  that 
time. 

More  than  that,  sir ;  it  is  said  that  this  must 
prove  tbe  case  of  the  President ;  and  the  gravity 
with  which  it  was  aigued  by  both  counsel  shows 
the  importance  they  place  upon  it.  It  is  said 
this  must  prove  tbe  case  of  the  President,  be- 
cause it  proves  that  then  he  had  no  idea  of 
using  force.  I  should  have  no  objection  to 
grant  that  at  that  moment  he  had  no  idea  of 
using  force,  because  be  at  tJiat  time  supposed 
thi^  Mr.  Stanton  had  yielded  the  office,  and 
these  was  no  occasion  to  use  force. 

Therefore  he  had  no  idea  of  force  at  that 
moment  of  time,  if  he  told  the  truth.  He  says, 
"Stanton  is  out  and  Thomas  is  in;  and  it  ia 
all  settled."  Then  be  did  not  mean  to  use 
force.  But  what  did  he  mean  to  do  in  case 
Stanton  resisted,  as  Stanton  did  resist?  That 
is  the  questioa  for  the  Senate.  What  did  he 
contemplate?  What  bad  been  in  his  mind? 
General  Sherman  lets  it  out  here  that  he  and 
thePresidentsaidsometbingaboutforce.  Gen- 
eral Sherman  uses  the  word  "force."  Where 
did  he  get  that  idea?  Sherman,  with  great 
caution,  says,  "  I  agree  that  I  do  not  know 
that  he  said  anything  from  which  I  got  the  idea 
of  force;  so  that  I  could  say  what  he  said,  or 
that  be  said  anything  from  which  I  had  a  ri|^bt 
to  infer  it."  But  he  said  something  from  which 
Sherman  did  infer  it,  and  lie  put  the  word 
"force"  here  before  you  of  his  own  free  will 
and  accord.  It  bore  on  his  mind ;  and  when 
the  learned  Senator  [Mr.  Howakd]  asked  what 
force  was  meant,  what  did  the  President  say 
about  force,  Sherman  said — I  give  the  sub- 
stance now — "I  eannot  say  what  be  said  that 
would  justify  me  in  using  the  word  'force.' " 
Tbe  record  is  before  you,  Senators.  You  will 
correct  me  if  I  am  wcons;  but  I  think  I  am 
exactly  right  in  substance. 

That  testimony  being  in,  and  other  testi- 
mony, how  does  the  President's  narration, 
after  he  thought  Stanton  had  given  up  the 
office  peaceably,  (when,  if  I  may  use  a  com- 
mon phrase,  he  was  chuckling  over  the  fact  to 
his  Cabinet  that  lie  had  got  possession  of  the 
office  easier  than  he  expected  to  do,)  form  a 
piece  of  evidence  in  this  case  ?  How  can  it  Le 
put  in  7  Senators,  yon  may  think  this  piece  of 
evidence,  and  perlmps  you  in  somo  of  your 
decisions  have  proceeded  upon  that  hypoth- 
esis— I  have  no  right  to  know,  but  I  trust  with- 
out offense  I  may  suggest  it — yon  may  think 
that  this  particular  piece  of  evidence  does  not 
weigh  much,  and  that,  perhaps,  it  is  best  to  let 
it  in  because  it  does  not  wei^h  much.  But  the 
counsel  on  the  other  side  think  it  weighs  heav- 
ily, for  both  of  them  argue  it  with  great  care. 
I  say  you  may  put  it  upon  that  ground  ;  but  it 
lays  the  ibandalion  for  other  information,  other 
declarations  to  tbe  other  members  of  the  Cab- 
inet ;  and  I  do  not  know  where  you  can  stop  ; 
and  whenever  you  attempt  to  stop  you  simply 
involve  yourselves,  I  respectfully  suLmit,  in  an 
inconsistency,  that  you  ruled  in  what  wos  said 
to  Mr.  Welles  aud  refused  to  rule  in  wliat  was 
said  to  Mr.  A  or  Mr.  B  thereafter ;  for  it  is 
impossible,  in  my  judgment,  to  distinguish  the 
cases. 

As  yet  I  have  not  heard  any  legal  distinction 
between  the  case  of  Perrin  and  the  case  of 
Welles,  between  what  was  said  to  Perrin  and 
what  was  said  to  Welles.  The  only  distinction 
is,  that  one  was  a  Cabinet  officer  and  the  other 
was  not;  but  is  that  a  legal  distinction,  when 
they  themselves  admit  that  it  was  not  sub- 
mitted to  the  Cabinet  officer  for  the  purpose  of 
asking  advice,  or  for  any  like  purpose  ?  It  i« 
amere  piece  of  information,  i^or  do  they  stop 
there.  They  then  propose  to  put  ia  what  the 
President  thought  be  would  do.  That  is  the 
offer.  Now  can  that  be  evidence  7  _  Can  yon 
distinguish  it  from  the  cause  of  Perrin  yester- 
day ;  I  roaan  by  any  legal  distinction? 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, I  connected  this  piece  of  evidence,  which 
I  suppaac  Bwy  rigbtfoUy  be  introduced  as  a 


part  of  the  action  of  the  President,  with  pre^ 
vious  testimony  that  had  been  given  as  to  what 
his  expectation  was  would  happen  on  the  part 
of  Mr.  Stanton  when  he  should  uiake  an  order 
for  his  removal,  as  made  known  to  us  in  tbe 
testimony  of  General  Sherman;  aud  I  cannot 
consent  to  that  testimony  being  either  miscon- 
ceived or  misrepresented.  That  witness  said 
"  something  was  said  about  force,  and  then  the 
President  said  there  will  be  no  occasion  for 
that,  because  Mr.  Stanton  will  retire ;"  and  in 
answer  to  the  i^^uestion  of  the  honorable  Sen- 
ator from  Michigan  as  to  what  was  raid  about 
foroe  the  witness  assumed  to  Irimself  that  all 
that  was  siud  about  force,  all  that  had  the  idea 
of  force  in  it,  proceeded  from  himstlf  in  the 
form  of  his  question  as  to  what  would  happen 
ia  case  Mr.  Stauton  should  resist  or  retuse, 
and  then,  not  only  by  an  absolute  exclusion 
of  tbe  idea  that  the  President  used  any  words 
of  force  from  his,  the  President's,  mouth,  or 
raised  action  that  there  might  be  an  oppo^ 
tunity  or  occasion  for  force,  proceeded  to  say, 
with  that  precision  which  marked  all  his  re- 
flective and  deliberate  testimony,  "The  Pres- 
ident did  not  convey  to  my  miod  any  idea  tli^ 
force  was  to  be  used." 

The  CHIEF  JUSTICE.  Senators,  tbs 
Chief  JuEtioe  thinks  that  this  evidence  is 
admissible.  It  has,  as  he  thinks,  importaot 
relation  to  tbe  res  geata,  the  very  transaction 
which  forms  the  basis  of  several  of  the  articles 
of  impeachment,  and  he  thinks  it  also  entirely 
proper  to  be  taken  into  consideration  in  form- 
ing an  enli|bteoed  judgment  upon  the  intent 
of  the  President.  Be  will  put  the  qaestion  to 
the  Senate  if  any  Senator  desires  it. 

Mr.  CliAGIN.  I  ask  for  the  yeas  and  nays 
upon  it.  If  it  ii  in  order  I  will  ask  that  the 
offer  to  prove  made  yesterday  in  the  case  of 
the  witness  Perriu  may  be  read. 

Tbe  yeas  and  nays  were  ordered. 

The  CHIEF  JUSTICE.  No  debaU  is  ia 
order.    The  Secretary  will  call  the  roll. 

Mr.  CONNESS.  The  Senator  from  Kew 
Hampshire  calls  for  the  reading  of  a  question. 

The  CHIEF  JUSTICE.     What  question? 

Mr.  CONNESS.  The  supstion  proposed  to 
be  put  yesterday  to  auoiW  witness,  which 
was  then  voted  upon. 

The  CHIEF  J  USTICE.  The  Secretary  wiU 
read  the  question. 

The  Chief  Clerk  being  unable  to  find  the 
written  offer  yesterday  submitted, 

Mr.  Manager  BUTLEU.  Here  is  the  Globe. 
You  can  read  it  from  that. 

The  Chief  Clerk  read  the  o£Eier  to  prove  ia 
the  case  of  the  witness  E.  O.  Perrin,  yester- 
day, from  the  Globe,  as  follows: 

"  We  aSer  to  prove  that  the  President  then  st^ed 
that  bo  bad  issued  an  order  for  the  removal  of  Mr. 
Stanton  and  tbo  employment  of  Oeoeral  Ttiomo*  to 

ferform  tlie  duties  ad  tmUrimf  that  tbereuuoB  Mr. 
errin  said,  'SudposIm  Mjt.  Staaton  should  oppoM 
the  order.'  Tbe  Fresideot  replied, '  Tliorc  is  no  aao- 
Ker  of  thftt.  for  Qenerul  Tliomu  is  lUrendy  ia  tbe 
eSoe.'  He  than  added,  'It  is  only  a  temiMimr 
arrafweneot;  I  shall  seod  in  to  the  Senate  s*  aaee 
a  good  name  for  the  offiee.'" 

Mr.  CONKLING.  What  was  the  tima 
referred  to  in  that  question  7 

Mr.  SUMNER.  What  was  tbe  vote  of  tbe 
Senate  on  that? 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
read  the  vote  of  the  Senate  on  that  subject. 

The  Secretaby.  On  ibis  qaestion  tbe  yeas 
were  9  and  tlie  nays  87. 

Mr.  TRUMBULL.  I  should  like  to  know 
bow  the  Senator  from  Massacbuselts  voted 
upon  it.     [Laughter.] 

The  CHIEF  JUSTICE.  The  SecreUiy  wiU 
read,  la  answer  to  the  quesUon,  tb«  vote  in 
full 

Mr.  SHERMAN.  I  object  All  this  is  in 
tbe  nature  of  argument. 

The  CHIEF  J  USTICE.  Tbe  Chief  Justice 
thinks  it  all  out  of  order;  but  lest  there 
might  be  some  misapprehension  be  did  not 
interpose. 

Mr.  HOWARD.  I  should  like  to  hear  a 
word  further  from  the  counsel  for  tbe  accused 
upon  the  subjects  embraced  in  the  questiona 
Wnicb  I  send  to  the  desk  and  aak  the  Saera- 
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Uajioremi  beforelTaUoiiUwqaestianaiiiw 
ooaaideration. 

The  Ckief  Clerk  read  as  follows  t 

In  what  way  does  (he  evidence  theeoaaMi  for  the 
•oeued  now  offer  meet  taf  of  tbe  allecatloni  eon- 
taiaod  in  tbe  impeachment? 

How  does  it  affect  the  eravamen  of  any  ono  of  the 
ebarcesT 

Mr.  EVARTS.  The  Senators  will  perceive 
that  this  question  anticipates  a  very  extensive 
field  of  inquiry,  first  as  to  what  the  gravamen 
of  all  these  articles  is;  and  secondly,  as  to 
what  shall  finally  be  determined  to  be  the 
limits  of  law  and  fact  that  properly  press  upon 
the  issues  here;  but  it  is  enough  to  sav,  prob- 
ably, as  we  have  eveiT  desire  to  meet  the  ques- 
tion with' all  the  intelligence  that  we  can  com- 
mand, at  the  jiresenl  stage  of  the  matter, 
without  going  into  these  anticipations,  that  it 
bears  upon  the  question  of  the  intent  with  which 
this  act  was  done,  as  being  a  qualification  of 
tbe  act  in  the  President's  mind  at  the  time  he 
anuouDCCS  it  as  complete.  It  bears  on  the 
conspiracy  articles,  and  it  bears  upon  the 
eleventh  article,  even  if  it  should  be  held  that 
the  earlier  articles,  upon  the  mere  removal  of 
Mr.  Stanton  and  the  appointment  of  General 
Thomas,  are  to  cease  in  the  point  of  their  in- 
qniry,  intent,  and  all,  with  the  consummatioD 
of  the  acts. 

Mr.  Manager  WILSON.  A  question'  was 
asked  by  a  member  of  the  Senate  as  to  the 
date  of  the  conversation  between  the  Presi- 
dent and  Mr.  Perrin.  That  was  on  the  21st; 
but  a  few  moments  after  the  coaversatiou  be- 
tween the  President  and  Mr.  Welles. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  restate  to  the  Senate  tbe  question  as  it  pre- 
sents itself  to  his  mind.  The  question  yes- 
terday had  reference  to  the  intention  of  the 
President,  not  in  relation  to  the  removal  of 
Mr.  Stanton,  as  the  Chief  Justice  understood 
it,  bat  in  relation  to  the  immediate  appoint- 
ment of  a  successor  by  sending  in  the  nomina- 
tion of  Mr.  Ewin^.  The  question  to- day  re- 
lates to  tbe  intention  of  the  President  in  the 
removal  of  Mr.  Stanton:  and  it  relates  to  a 
communication  made  to  his  Cabinet  after  the 
departmental  business  had  closed,  but  before 
the  Cabinet  had  separated.  The  Chief  Jus- 
tice is  clearly  of  opinion  that  this  is  a  part  of 
the  transaction,  and  that  it  ia  entirely  proper 
to  take  this  evidence  into  consideration  as 
showing  tbe  intent  of  the  President  in  his 
acts.     The  Secretary  will  call  the  roll. 

Mr.  MOBTOK.  I  should  like  to  hear  the 
proposition  read.     I  was  not  in. 

The  CHIEF  JUSTICE,  (to  the  Secretary.) 
Read  the  proposition. 

The  Chief  Clerk  read  as  follows : 

We  offer  to  prove  tbat  on  this  ooeaiioa  tko  Fteel- 
dent  eommanieated  to  Mr.  Welles,  and  the  other 
members  of  his  Cabinet,  before  the  meetinc  broke 
■p.  that  he  had  removed  Mr.Stanton  and  appointed 
Qeaeral  Thomas  Seeretarjr  of  War  a<i  ioUnmt  and 
that,  upon  the  inqairr  by  Mr.  Welles  whether  Qen- 
eral  Thomas  was  in  powcasion  of  tbe  offlce,  the  Pres- 
ident replied  that  he  was;  and  upon  farther  ques- 
tion of  Mr.  Welles,  whether  Mr.  Stanton  aoqnieseed, 
the  President  ropliedthathodid:aUthathe  reqaircd 
was  time  to  remove  bis  papers. 

The  question  beiug  taken  by  yeas  and  nays, 
resulted — yeas  26,  nays  23 ;  as  follows : 

TEAS — Meaers.  Anthony,  Bayard,  Boekalew.  Cole, 
Ounklintr,  Corbett,  Davii,  Dizon.  I)oolittl&  Fessen- 
den.  Fowler,  Orimes,  Hendricks,  Johnion,  McCreery, 
Morton,  Patterson  of  TenneasM,  Ron,  Banlsbary, 
Sherman.  Spracno,  Sumner,  Tmmball,  Van  Winkle, 
Vieken,  and  WUIer-aS. 

NATS — Mesars.  Cameron,  Cattell.  Conness,  Cragin, 
Vrake.  Bdmunds,  Ferry,  Frolinghayton.  Harlan, 
Howard.  Ilowe.  Morgan,  Morrill  of  Maine,  Morrill 
af  Vermont,  Patterson  of  New  Hampshire,  Pqmeroy, 
Ramney.  Stewart,  Thayer,  Tipton,  Williams,  Wilson, 
•ad  Yates— 23. 

NOT  VOTlNO-MearLChandler.  Headetson.  Nor- 
ton. Nye,  and  Wad»-^ 

The  CHIEF  JUSTICE.  On  this  question 
the  yeaa  are  26,  and  the  nays  are  28. 

Mr.  CHANDLER,  (who  had  just  entered 
Ike  Chamber.)    Mr.  President 

The  CHIEF  JUSTICE.  It  is  too  late.  The 
resalt  has  been  announced.  The  yeas  have  it; 
and  the  qnestioii  is  admitted. 

Mr.  EVARTS,  (to  the  wRneM.)  Please 
■tAte,  Mr.  WeUes,  what  comasiuication  was 

SdppIjEment — 15 , 


made  by  the  President  to  the  Cabinet  on  the 
subject  of  the  removal  of  Mr.  Stanton  and  the 
appointment  of  General  Thomas,  and  what 
passed  at  that  time  7 

The  WiTNKSS.  As  I  remarked,  after  the 
departmental  business  bad  been  disposed  of, 
the  President  remarked,  as  usual,  when  he  has 
anything  to  oomtnnnioate  himself,  that  before 
thry  separated,  it  wonld  be  proper  for  him  to 
say  thsU  he  had  removed  Mr.  Stanton  and 
appointed  the  Adi^itant  General,  Lorenzo 
Tlwmae,  Secretary  ad  iiUerita,  I  asked 
whether  Geoeral  Thomas  was  in  possession. 
Tbe  President  said  be  was ;  that  Mr.  Stanton 
required  some  little  time  to  remove  his  writ- 
ings, his  papers.  I  said  perhaps,  or  I  asked, 
"Mr.  Stanton,  then,  accjuiesces."  He  said 
he  did,  aa  be  understood  it.     - 

QtiMlion.  Was  it  a  part  of  the  President's 
answer  that  all  be  required  was  time  to  remove 
his  papers? 

Answer.  The  President  made  that  remark 
when  I  inquired  in  relation  to  possession,  that 
he  merely  wanted  time  to  remove  his  papers — 
some  private  papers  and  matters,  I  thuiK. 

Question.  Was  the  time  at  which  this  an- 
nouncement of  the  President  was  made  in  ac- 
cordanoe  with  the  ordinary  routine  of  your 
meetings  as  to  such  matters? 

Answer.  It  was.  The  President  usnally 
communicates  after  we  have  got  through. 

Question.  After  you  have  got  throngh  of  the 
several  departmental  affiurs? 

^nsioer.  Yes^  sir;  he  then  states  what  he 
has  to  communicate. 

Que$Aion.  Now,  sir,  ono  moment  to  a  matter 
which  vou  spoke  of  incidentally.  You  were 
there  the  next  morning  about  noon? 

AnsMifr.  I  was. 

Question.  Did  yon  then  see  tbe  appointment 
of  Mr.  Ewing? 

Ans»er.  I  did. 

Question.  Was  it  made  out  before  yon  came 
there,  or  afler,  or  while  yon  were  there? 

Anneer.  While  I  was  there. 

Question.  And  ^on  then  saw  it? 

Ansioer.  I  saw  it. 

Mr.  JOHNSON.  What  time  of  the  day  was 
that? 

The  Witness.  It  was  about  twelve.  The 
Attorney  General  was  there  and  said  that  he 
mast  be  at  the  Supreme  Court.  He  had  not 
more  than  time  to  get  to  the  coart. 

By  Mr.  Etabts: 

Qntstion.  Did  not  the  Sepreme  Court  meet 
•t  eleven? 

Answer.  I  do  not  know.  He  had  business 
which  required  him  to  be  at  the  Supreme  Court 
at  twelve  o'clook,  I  think.  He  was  there  up 
to  that  time. 

Question.  Did  von  become  aware  of  the 
passage  of  the  civil-tenure  aet,  as  it  is  called, 
at  or  about  the  time  that  it  passed  Congress? 

Answer.  I  was  aware  of  it, 

QutsUon.  Were  yoa  present  at  any  Cabinet 
meeting  at  which,  after  the  passage  of  that  act, 
it  became  the  subject  of  consideration  7 

Answer.  Yes  ;  on  two  occasions. 

Questitm.  Who  were  present,  and  when  was 
tiie  first  ooeasion? 

.^iMtper.  The  first  occasion  when  it  was 
brought  before  the  Cabinet  was  on  Friday,  I 
think,  the  26th  February,  1867.  It  was  at  a 
Cabinet  meeting  on  Friday. 

Question  Who  were  present? 

Answer.  I  think  all  the  Cabinet  were. 

Queitum.  Was  Mr.  Stanton  there? 

Answer.  Mr.  Staaton  was  there,  I  think,  on 
that  ooeasion.  I  might  state,  perhaps,  that  the 
Presidentsaid  he  had  two  bills  which  he  wanted 
the  advice  of  the  Cabinet  about  One  of  them 
consumed  most  of  the  time  that  day. 

Mr.  Manager  BUTLER.  The  point,  I  believe, 
is  as  to  what  took  place  there  ? 

By  Mr.  Evabts  : 

^lestion.  This  civil-tenure  act  was  the  sub- 
ject of  consideration  there  7 

Answer.  It  was  submitted. 

Qttesisoa.  How  was  it  brought  to  the  atten- 
tion of  the  Cabinet? 

Answer.  By  the  President. 


Question.  As  a  matter  of  consideration  in 
tbe  Cabinet? 

AMswer.  For  consultation  for  the  advicean^ 
the  opinion  of  the  members. 

Question.  How  did  he  submit  the  matter  to 
yoar  consideration  7 

Mr.  Manager  BUTLEEL  If  that  iarolves 
anything  that  he  said 

Mr.  EVARTS.    Yes,  it  does. 

Mr.  Manager  BUTLER.  Now,  we  should 
like  to  have,  so  that  we  may  not  discuss  this 
matter  in  the  dark,  the  offer  put  iu  writing ; 
but  we  object  to  anything  that  took  place  in 
the  Cabinet  consultation,  and  in  order  to  have 
this  matter  brought  to  a  point,  we  desire  to 
have  the  offer  of  proof  put  in  writing. 

Mr.  E  V ARTS.  We  wUl  put  the  whoU  mat- 
ter in  writing. 

The  offer  was  reduced  to  writing  and  read 
by  the  Secretary,  as  follows : 

We  offer  to  prove  that  the  President  at  a  meetins 
of  tho  Cabinetirhilo  the  bill  was  befofe  the  President 
for  bij  approval,  laid  before  the  Cabinet  the  tenure- 
of-civil-omce  bill  for  their  consideration  and  advice 
te  the  President  reepeotins  bis  approval  of  tbe  bill ; 
and  thereupon  the  membersof  theCabinotthenprcs- 
ent  gave  their  advice  to  tho  President  that  tho  bill 
waa  unooDstitutional  and  should  bo  returned  to  Con- 
(iresswith  his  objections,  and  that  thodn^of  prepar- 
in/l  a  meaaage.aetUnc forth  the  otuecUons  to  wecon- 
stitutionality  of  the  bill,  waa  devolved  on  Mr.Soward 
and  Mr.  Stanton ;  to  be  followed  by  proof  as  to  what 
wiui  done  by  the  President  and  Cabinet  np  to  the 
time  of  sendins  in  the  mesaase. 

Mr.  SHERMAN.     Does  that  give  the  date  7 

Mr.  EVARTS.  It  gives  the  date  as  being 
the  time  the  bill  was  before  them  for  consid- 
eration. 

Mr.  CONKLING.  Daring  the  ten  days 
succeeding  its  first  passage? 

Mr.  EVARTS.  I  omitted  the  precise  date 
because  there  were  two  meetings. 

Mr.  JOHNSON.  Within  the  ten  days,  I 
suppose  7 

Mr.  EVARTS.  Within  the  time  fixed  by 
the  Constitution. 

Mr.  Manager  BUTLER.  I  assumed,  Mr. 
President  and  Senators,  for  the  purpose  of  the 
objection,  that  the  time  to  which  this  ofier  of 
proof  refers  itsdf  is  during  tbe  ten  days  be- 
tween the  first  passage  of  the  bill  by  the  two 
Houses  and  the  time  of  its  return,  with  the 
fbjections  of  the_  President,  for  redeliberatioa 
and  reconsideration. 

Mr.  EVARTS.     It  is  so  stoted. 

Mr,  Manager  BUTLER.  Upon  this  ques- 
tion I  only  propose  to  open  the  debate  in  order 
that  my  learned  friends  may  be  possessed,  so 
far  as  I  may  be  able  to  possess  them,  of  the 
grounds  of  our  objection. 

The  question  is  whether,  after  a  law  has 
been  passed,  under  the  due  forms  of  law,  the 
President  can  show  what  his  opinions  were, 
and  the  opinions  of  his  Cabinet,  before  it  was 
passed,  as  a  jastifioation  for  refusing  to  ob^ 
it  and  execute  it.  'That  is  the  first  proposition. 

Let  me  restate  it  and  see  if  I  have  made  any 
mistake.  It  is  whether  the  President  can  show 
his  opinions  and  those  of  his  Cabinet  as  to  the 
constitutionality  of  a  law  before  tbe  law_  is 
passed,  in  order  to  justify  himself  for  refusing 
to  obey  it  and  execute  it  after  it  is  passed. 

I  am  not  now,  in  stating  this  objection,  deal- 
ing with  thevehicleof  proof,  but  with  the  ques- 
tion whether  declarations  in  the  Cabinet  can 
or  cannot  be  a  mode  of  proof.  I  ventured  to 
say  to  you.  Senators,  that  heretofore  thC'Stnig- 
gle  has  been,  on  the  trial  of  impeswhments, 
whether  the  king's  order  should  sustain  the 
minister ;  and  f  was  somewhat  sharply  re- 
minded how  familiar  it  was  to  everybody  that 
the  king  could  do  no  wrong  in  the  eye  of  the 
British  constitution,  and  therefore  that,  of 
course,  tbe  ministers  were  responsible.  But 
the  question  which  I  brought  to  your  attention 
was  that  the  struggle  in  impeachments  informer 
times  was  whether  tbe  king,  not  being  able  to 
do  anythiiie  wrong,  when  he  gave  his  express 
order  or  advice  to  tbe  minister,  could  shield 
the  minister ;  and  the  British  Parliament,  in 
the  Earl  of  Danby's  case,  decided  that  it  could 
not,  for  he  produced  for  his  justification  the 
order  of  the  king,  aud  that  was  thought  to  be 
a  great  point. 
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Now,  the  proposition  is,  we  having  got  a 
king  who  is  responsible,  to  8ee  if  we  cannot 
hfkve  the  ministers  shield  the  king.  That  is 
tne  proposition ;  whether  the  advice  of  the 
Cabinet  ministers  can  shield  the  Chief;  in  other 
words,  whether  the  Constitotion  has  placed 
these  beads  of  Departments  oronnd  him  as  uds 
or  shields.  That  is  the  question ;  because  if 
that  con  be  done  then  impeachment  is  ended 
in  this  coantry  for  any  breach  of  law,  for  there 
will  be  no  President  who  cannot  find  Cabinets 
subservient  enough  to  advise  him  as  he  wants 
to  be  advised,  especially  if  they  are  dependent 
upon  his  will,  and  be  cannot  be  restrained  by 
law  from  removing  them.  Ifho  has  this  power, 
as  he  said  he  ha3j  in  a  message  wbieh  is  ap- 
pended as  one  of  his  exhibits,  in  which  he  also 
says  that  if  Mr.  Stanton  had  told  him  that  he 
thought  that  law  was  constitutional,  he  would 
have  removed  him  before  it  went  into  effect, 
then  any  President  can  find  a  Cabinet  subser- 
vient enough  to  him  to  give  him  advice,  and 
if  that  advice  can  shield  him  there  is  an  end 

Mr.  CUBTIS.  Allow  me  to  interrupt  you, 
Mr.  Manager,  to  understand  what  yon  are  spy- 
ing.    What  message  do  you  refer  to? 

Mr.  Manager  liUTLBB.  Lest  I  should 
make  any  mistake,  perhaps  I  had  better  read  it. 

Mr.  CQUTIS.  I  only  waut  to  know  what 
message  you  refer  to. 

Mr.  Manager  BUTLER.  I  am  perfectly 
willing  to  read  it;  if  yon  will  spare  me  a  mo- 
ment, I  will  give  you  the  page.  [Examining 
the  official  report  J  I  do  not  find  it.  I  am  cer- 
tain, however,  it  is  in  one  of  the  messages;  I 
think  in  the  message  of  December  12,  1867, 
you  will  find  the  phrose.  I  tefer  to  one  of  the 
messages  given  in  evidence  in  this  case  in  which 

iand  with  the  leave  of  the  counsel  and  the  Senate 
will  take  care  that  the  exact  quotation  appears 
in  my  remarks,)  be  says,  in  substance,  that  if 
Mr.  Stanton  had  informed  him  that  be  would 
not  leave  upon  being  asked  under  this  law,  he 
would  have  taken  care  to  remove  him  before 
it  went  into  operation,  or  words  to  that  effect. 
I  say  if  that  unlimited  power  can  be  held  by  the 
President,  then  he  can  always  defend  himself 
by  his  Cabinet.  Let  us  look  at  it  in  the  light 
of  another  great  criminal  whom  you,  sir,  may 
be  called  upon  to  try  some  time  or  other.  % 
have  no  doubt  he  had  a  Cabinet  around  him 
by  whose  advice  he  can  defend  himself  for  most 
of  the  treasons  which  be  committed.  I  have 
no  doubt  at  all  upon  that  proposition. 

Let  us  take  it  iu  another  view.  I  have  bad 
gentlemen  say  to  me  upon  this  question  "Why, 
would  yon  not  allow  a  military  commander, 
who  should  either  make  a  battle  or  forbear  a 
)>attle,  to  show  that  be  called  a  council  of 
officers  and  what  their  advice  was  to  justify 
him  in  the  case  of  his  refusal  to  give  battle  or 
of  his  giving  battle  imurovidently.''  To  that  I 
answer  that  I  would  do  so,  but  I  make  a  wide 
distinction :  I  would  not  let  any  general  call 
around  him  his  staff  officers,  dependent  on  his 
breath  for  their  official  existence,  and  allow 
them  to  show  their  opinions  as  a  shield  for  his 
acts. 

I  do  not,  as  I  said,  propose  by  any  means  to 
argue  this  question.  I  proposed  simply  when 
I  rose  to  open  the  proposition,  and  1  desire  to 
put  in  a  single  authority  as  a  justification  why 
I  did  myself  tlie  honor  to  say  that  Jeffcrjon 
thought  it  the  belter  opinion  that  the  constitu- 
tional right  of  the  Cabinet  was  to  give  opinions 
in  writing,  and  that  is  the  better  constitutional 
principle.  I  hold  in  my  bund  Story's  Cura- 
mentaries  on  the  Constitution,  second  volume, 
and  I  read  tlie  third  note  to  section  fourteen 
hundred  and  ninety-four. 

"  Mr.  JoSoraoD  bni  informed  ju  that  in  Waahinc- 
toii'n  aUministratioii  for  meuiarcs  of  difficulty  acon- 
!<uUatioD  was  held  witli  the  heads  of  Departments 
yitberauemblod  or  takinip  tbcir  opinions  separately 
in  conversation  or  iu  writins.  In  bis  own  adminis- 
trntion  ho  followed  the  practice  of  ossembtiog  the 
heads  of  Departments  as  a  Cabinet  coancil ;  bat  be 
has  added  that  he  thinks  the  conne  of  requirinc  the 
Mporoco  o|>icion  in  writing  of  caab  bead  of  a  De- 
partment IS  most  strictly  within  the  spirit  of  the 
Constitution,  for  the  other  does  in  fact  transform  the 
BxeoaUve  into  a  directory."— 4  Jeffmo»'t  Com- 
ipoiuknee,  143,  IU, 

I  have  here,  and  I  only  propose  to  refer  to 


it,  in  the  third  volume  of  Adams's  works,  in 
the  appendix,  an  opinion  of  Mr.  Jefferson  fur- 
nished to  General  Washington  upon  the  ques- 
tion of  Washington's  right  to  fix  the  grade  of 
embassadors,  the  right  to  appoint  being  in  the 
Constitution,  and  whether  tua  Senate  had  a 
right  to  negative  that  grade  so  fixed  by  the 
President.  There  is  an  example  of  one  of 
the  opinions  that  President  Washington  re- 
quired of  his  Secretary  of  State  as  early  M 
April  24,  1790,  npon  this  very  qaestion  of  ap- 
pointment to  office,  and  we  have  it  now  to  be 
seen  and  read  of  all  men ;  whereas  if  it  had 
not  been  for  this  trial  we  never  should  have 
known  what  the  opinion  of  the  Secretary  of 
the  Navy  was  on  this  great  constitutional  ques- 
tion. 

Before  I  sit  down  I  will  call  the  attention  of 
the  learned  counsel  [Mr.  Curtis]  to  the  mes- 
sage to  which  I  referred.  It  will  be  found  on 
the  46th  page  of  the  proceedings  of  this  trial, 
and  the  words  are : 

"  If  any  one  of  these  rentlemon  had  then  said  to 
me  that  he  wonki  avail  himself  of  the  provisloDS  of 
that  bill  in  ease  it  beoame  a  law,  I  shoold  not  have 
hesitated  a  moment  as  to  bis  removal." 

Mr.  C  UETIS.    What  message  is  that  7 

Mr.  Manager  BUTLEK.  Of  the  12th  of 
December,  1867,  on  the  suspension  of  Mr. 
Stanton.  It  is  in  evidence,  and  will  be  found 
on  the  46th  page  of  the  proceedings. 

Mr.  EVARTS.  We  understand  that  the 
Managers  have  exhaosted  their  opening  argu- 
ment on  this  point  ? 

Mr.  Manager  BUTLER.    Yes,  sir. 

Mr.  EVARTS.  The  difference,  as  we  un- 
derstood, between  the  honorable  Manager's 
statement  of  what  was  contained  in  the  mes- 
sage and  what  is  really  in  the  message,  is  that 
he  put  it  npon  the  President's  statement  that 
if  it  had  been  pronounced  a  constitotional  law 
by  Mr.  Stanton  he  would  have  removed  him. 
The  point  of  the  President's  statement  was 
that  there  was  a  concurrence  of  all  the  Secre- 
taries who  were  appointed  by  Mr.  Lincoln  that 
they  were  not  within  the  law ;  and  if  they  had 
taken  the  opposite  ground  there  would  then 
have  been  an  opportunity  for  him  to  have  Cab- 
inet ministers  of  his  own  appointment  for  the 
law  to  take  effect  npon. 

The  question  as  stated  by  the  honorable 
Manager  is,  whether  the  President  can  show 
his  opinions  and  the  advice  of  bis  Cabinet  as  to 
the  unconstitutionality  of  a  law.  as  a  justifica- 
tion of  bis  refusal  to  obey  the  law.  That  is  the 
proposition  on  which  they  rest  their  argument. 
Now,  Mr.  Chief  Justice  and  Senators,  this  in- 
volves more  or  less  the  general  merits  of  this 
case,  a^  they  have,  necessarily,  perhaps,  some- 
what anticipated  by  incidental  arguments ;  but 
we  do  not  propose  to  occupy  your  time  with 
preliminary  discussions  of  what  must  form  a 
very  large  and  important  part  of  the  final  con- 
siderations to  be  disposed  of  in  this  case.  It 
is  enough  in  reference  to  the  question  of  evi- 
dence when  it  is  introduced  in  a  trial,  that  it 
should  be  apparent  that  the  premises  of  con- 
sideration both  offact  and  of  law  in  the  different 
views  that  are  to  be  insisted  upon,  and  in  the 
different  views  that  mny  be  maintained  by  the 
court  within  those  premises,  permit  the  intro- 
duction of  evidence  authenticin  itself  and  trust- 
worthy, to  be  used  and  applied  according  to  the 
final  theory  of  law  and  (act  as  the  court  shall 
adopt  it. 

Now,  the  proposition  in  this  matter  on  the 
part  of  the  Managers  may  be  stated  briefly 
thus,  as  it  has  oiVen  been  repeated,  (hat  in 
regard  to  the  civil  tenure  act,  it  what  was  done 
by  the  President  on  the  2l8t  of  Febroary,  1868, 
in  the  writing  out  and  delivery  of  these  two 
orders,  one  upon  Mr.  Stanton  to  surrender, 
and-one  to  General  Thomas  to  take  charge  of 
the  surrendered  office,  if  those  two  papers  make 
a  consummate  crime,  then  the  law  imports  an 
intent  to  do  the  thing  done,  and  so  to  commit 
the  crime,  and  that  all  else  is  inapplicable 
legally  within  the  purview  of  an  imp,-achment 
and  its  trial  as  much  as  it  might  or  wonid  be 
upon  a  question  of  a  formal  infraction  of  a 
statute  under  an  indictment  pauiabable  by  fine. 


That  is  one  view.  It  will  be  for  yon  to  determ- 
ine hereafter  whether  a  violation  of  a  statute, 
however  complete,  is  necessarily  a  high  frime 
and  misdemeanor  within  the  meaning  of  the 
Constitution  for  whidi  this  remedy  of  impeach- 
ment mast  be  sought,  and  must  carry  its  pun- 
ishments. 

So,  too,  it  is  not  to  be  forgotten  that  in  the 
matter  of  defense  the  beaynf  of  all  the  cir- 
cumstances of  intent  and  of  deliberation  and 
inquiry  and  pursuit  of  duty  on  the  part  of  a 
great  official  to  arrive  at  and  determine  what 
IS  his  official  duty,  nnder  an  apparent  conflict 
between  the  Constitution  and  the  law,  forms 
a  part  of  the  general  issue  of  impeachment 
and  defense.  Our  answer,  undoubtedly,  docs 
set  forth  and  claim  that  whatever  we  have 
done  in  the  premises  has  been  done  upon  the 
President's  judgment  of  his  duty  under  the 
Constitution  of  the  United  States,  and  after 
that  deliberate  and  responsible,  upright  and 
sincere  effort  to  get  all  the  aid  and  light  on  the 
subject  of  his  duty  that  was  accessible  within 
his  powers.  One  of  this  most  important,  one 
always  recognized  as  among  the  most  import- 
ant of  the  aids  and  guides,  supports,  and  de- 
fenses which  the  Chief  Magistrate  of  the  coun- 
try is  to  have  in  the  opinion  of  tbepeople  at 
large,  in  the  opinion  of  the  two  Houses  of 
Congress,  in  the  opinion  even  of  judicial  cou- 
sideration,  when  a  case  shall  properly  come 
before  a  court,  of  whether  be  bos  pursued  bis 
duty  or  attempted  to  pursue  his  duly,  is  the 
view  that  these  chief  officers  of  the  Govern- 
ment (under  his  constitutional  right  to  call 
upon  them  for  their  opinions,  and  under  the 
practice  of  this  Government  to  convene  them 
in  council  for  the  purpose  of  arriving  nt  those 
opinions)  have  given  him  in  regard  to  the  pro- 
posed matter  of  conduct  and  duty. 

And  this  matter  of  evidence  here  touches 
that  part  of  the  case,  and  is  to  supply  that  por- 
tion of  the  evidence  of  what  care,  what  delib- 
eration, what  advice  attended  the  steps  of  the 
President  as  he  proceeded  in  the  stress  in 
which  be  was  placed  of  the  obligation  of  the 
Constitution  in  respect  to  an  act  of  Congress 
which  had  received  the  constituUonal  major- 
ities of  the  two  Houses  in  the  very  matter  in 
which  he  was  called  upon  to  proceed,  not  bya 
voluntary  case  assumed  by  him,  but  in  a  matter 
pressing  upon  his  duty  as  President  in  regard 
to  the  conduct  of  one  of  the  chief  Departments 
of  the  Government, 

That  is  the  range  of  the  issue,  and  that  is 
the  application  of  this  evidence.  That  it  bears 
upon  the  issue,  and  is  authentic  testimony 
wiUiin  the  range  of  the  President's  right  and 
duty  to  aid  and  support  himself  in  ue  per- 
formance of  his  office  cannot  be  doubted. 

But  it  is  said  that  this  involves  matter  of 
grave  constitutional  difficulty,  and  that  if  this 
kind  of  evidence  is  to  be  adduced  that  will  be 
the  end  of  all  impeachment  trials,  for  it  will  be 
equivalent  to  the  authority  claimed  under  the 
British  Constitution,  but  denied,  iliat  the 
king's  order  should  shield  the  minister.  When- 
ever any  snch  pretension  as  that  is  set  forth 
here,  that  the  order  of  the  Cabinet  in  council 
for  any  act  of  the  President  is  to  shield  liim 
from  his  amenability  under  the  Constitution 
for  trial  and  judgment  upon  his  act  before  this 
constitutional  tribunal,  it  will  bo  time  enough 
to  insist  upon  th»argument,  or  to  attempt  an 
answer. 

But  it  is  produced  here  as  being  a  part  of 
the  conduct  of  the  President,  the  whole  of 
whose  conduct,  as  it  shall  be  displayed  before 
you  in  evidence,  is  to  furnish  the  basis  in  fact 
for  yonr  judgment  and  sentence  concerning  it 
nnder  the  view  of  the  Constitution  and  the  luw. 
Nor  is  there  any  fear  that  any  snch  privilege. 
or  any  such  right,  as  we  call  it,  should  inter- 
fere with  the  due  power  of  this  tribunal  and 
the  proper  responsibility  of  all  great  olticers 
of  the  Government  to  it.  On  the  questions 
that,  as  we  suppose,  make  up  the  sum  and  cata- 
logue of  crimes  against  the  State  within  the 
general  proposition  of  impeachable  offenses,  it 
is  impossible  tIflU  matters  of  this  kind  should 
eoae  in  to  play.     On  treaaon  or  bribery  or 
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offsnsesinToWingturpitude,  and  ginningagainst 
the  public  welfare,  no  sach  matters  can  prop- 
erly ever  come  in  play.  Of  course,  in  some 
matters  of  conduct  of  foreign  affairs,  if  onr 
Constitntion  permitted  theimplication  of  doubt- 
ful conduct  as  within  the  range  of  treason, 
which  it  does  not,  it  might  be  supposed  that 
the  constitutional  advisers  might  by  their  opin- 
ions support  the  President  in  his  conduct,  if 
that  was  made  the  subject  of  accusation. 

Bat  here  it  will  be  perceived  that  the  very 
matter  that  is  in  controversy  must  be  regarded 
by  the  court  in  determining  whether  this  spe- 
cies of  evidence  is  applicable ;  and  in  determ- 
ining its  applicability  I  need  not  repeat  before 
so  learned  a  court  that  the  question  of  its 
weight  and  force  is  not  to  be  anticipated. 

Mr.  CONN  ESS.  I  move  that  the  Senate 
sitting  as  a  conrt  now  adjourn.  ["No,  no."] 
I  will  say  that  I  make  this  taotion  at  request, 
because  this  question  will  be  argued  at  length, 
and  it  is  now  late. 

The  motion  was  agreed  to — ayes  thirty,  noes 
not  coanted ;  and  the  Senate  sitting  for  the 
trial  of  the  impeachment  adjourned  until  to- 
morrow at  eleven  o'clock. 


SiTURDAT,  April  18,  1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair  at  eleven  o'clock  a.  m. 

The  usual  proclamation  having  been  mode 
by  the  Sergeant-at-Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery,  appeared  and  took  the  seats  assigned 
them  respectively. 

The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
bj  Mr.  E.  B.  Washbcrne,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  condncted  to  the 
seats  provided  for  them. 

The  CHIEF  JUSTICE.  The  Secretary  wiH 
read  the  Journal  of  yesterday's  proceedings. 

Mr.  STEWART.  I  move  to  dispense  with 
the  reading  of  the  Journal. 

Mr.  DRAKE.    I  object 

The  CHIEF  JUSTICE.  The  Senator  from 
Hissonri  objects.  The  Secretary  will  proceed 
with  the  reading. 

The  Chief  Clerk  read  the  Journal  of  yester- 
day's proceedings  of  the  Senate  sitting  for  the 
trial  of  the  impeachment. 

The  CHIEF  JUSTICE.  At  the  adjourn- 
ment yesterday  the  Senate  had  under  consid- 
eration an  offer  to  prove  on  the  part  of  the 
counsel  for  the  President.  The  offer  will  now 
be  read. 

The  Secretary  read  as  follows: 

Wo  offer  to  prove  that  the  President  at  a  meet- 
Idk  of  the  Caoinot,  nhilo  the  bill  wne  before  the 
President  for  hia  ajipraval.  Inid  before  the  Cabinet 
the  tonaro  of  civil  onice  bill  for  their  eonaideratioo 
and  advice  to  the  President  respecting  his  approval 
of  tbo  bill;  and  thereupon  the  members  of  the  Cabi- 
net then  prcscnjt  saTO  their  advice  to  the  President 
that  the  bill  was  unconstitutional  and  should  be 
returned  to  Congress  with  bis  objections,  and  that 


the  duty  of  preparing  a  message,  setting  forth  the 
ohfeetiODS  to  the  eonstitutionallty  of  the  bill,  wai 
devolved  on  Mr.  Seward  and  Mr.  Stanton,  to  be  fol 


lowed  bf  proof  a*  to  what  was  done  bf  the  President 
and  Cabinet  up  to  the  timeof  sending  in  tbo  message. 

The  CUIEF  JUSTICE.  Do  the  honorable 
Managers  desire  to  be  heard  further? 

Mr.  Manager  WILSON.    Yes,  sir. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  wish 
to  put  a  question  to  the  counsel  for  the  Presi- 
dent. 

The  qnestion  was  sent  to  the  desk  and  read, 
OS  follows: 

Do  tbo  counsel  understand  that  the  Hoaagen  deny 
tbo  statement  made  by  the  President  in  his  message 
of  December  12,  1867,  in  evidence  as  given  by  the 
Mnnaeers  at  page  45  of  the  oflloial  report  of  the  trial, 
that  tbo  memben  of  the  Cabinet  gave  him  the  opin- 
ion thorestated  as  to  the tennrc-of-offloe  act;  and  is 
the  evidence  offered  to  corroborate  that  statement, 
or  for  what  other  object  is  it  offered  ? 

Mr.  HOWARD.  I  have  a  query  to  propound 
to  the  counsel,  also. 

Mr.  CURTIS.  Mr.  Secretary,  will  yon  send 
me  that  question,  please? 


The  question  of  Mr.  Jobnsox  was  sent  to 
the  counsel. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator  from 
Michigan. 

The  Chief  Clerk  read  as  follows: 

Do  the  counsel  for  the  accused  not  consider  that 
the  validity  of  the  tenuro-of-offico  bill  was  purely  a 
question  of  law,  to  bodetermined  on  this  trial  by  tbo 
Saaate:  aodif  so,  do  they  claim  that  the  opinion  of 
Cabinet  officers  tottcbing  that  question  is  competent 
evidcnco  by  which  the  judgment  of  the  Soaatu  ought 
tobeinflneneed? 

Mr.  EDMUNDS,  (after  a  pause.)  I  inquire 
of  the  Chair  whether  the  argument  on  the  part 
of  the  Managers  cannot  proceed  while  the  gen- 
tlemen for  the  defense  are  considering  weir 
answers  to  these  questions,  which  may  take 
some  time  ? 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  that  the  argument  on  the  part  of  the 
honorable  Managers  may  proceed,  and  that  the 
counsel  can  reply  to  these  questions  in  their 
argument.  That  course  will  be  taken  if  there 
be  no  objection. 

Mr.  C  URTIS.  That  is  the  course  we  should 
prefer,  Mr.  Chief  Justice.  We  will  reply  to 
the  question  of  the  honorable  Senator  from 
Maryland,  and  also  to  that  of  the  honoroble 
Senator  from  Michigan  in  the  course  of  the 
remarks  which  we  desire  to  address  to  the 
Senate. 

Mr.  Manager  WILSON.  Mr.  President  and 
Senators,  as  the  pending  objection  confronts 
one  of  the  most  important  questions  involved 
in  this  case,  I  wish  to  present  the  views  of  the 
Managers  respecting  it  with  such  care  and  ex- 
actness as  I  may  be  able  to  command. 

The  respondent  now  offers  to  prove,  doubt- 
less as  a  foundation  for  other  Cabinet  action 
of  more  recent  date,  that  he  was  advised  by 
the  members  of  his  Cabinet  that  the  act  of 
Congress  upon  which  restseveral  of  the  articles 
to  which  be  has  madeanswer,  to  wit :  "  An  act 
regulating  the  tenure  of  certain  civil  offices," 
piwsed  March  2,  1867,  was  and  is  unconstitu- 
tional, and  therefore  void.  That  he  was  so  ad- 
vised he  has  alleged  in  his  answer.  Whether 
he  was  so  advised  or  not  we  hold  to  be  imma- 
terial to  this  catfe,  and  irrelevant  to  the  issue 
joined.  The  House  of  Representatives  were 
not  to  be  entrapped,  in  the  preparation  of  their 
replication,  by  any  such  cunning  devise,  nor  by 
the  kindred  one,  whereby  the  respondent  affirms 
that  he  was  not  bound  to  execute  said  act  be- 
cause bo  believed  it  to  be  unconstitutional. 
The  replication  says  that  the  House  of  Repre- 
sentatives— 

"  Do  deny  oaeh  and  every  averment  in  said  several 
answers,  or  either  of  them,  vrbich  denies  or  trareracs 
the  acts,  intents,  crime?,  or  luisdcracanors  charged 
against  said  Andrew  Johnson  in  the  said  articles 
of  impeachment,  or  either  of  them ;  and  for  renlioa- 
tion  to  said  answer  do  say  that  said  Andrew  John- 
son, President  of  the  United  States,  is  guilty  of  the 
high  crimes  and  miademeaooramentioaedinsaid arti- 
cles," ko. 

There  is  no  acceptance  here  of  the  issue 
tendered  by  the  respondent,  and  in  support  of 
which  he  offers  the  immaterial,  incompetent, 
and  irrelevant  testimony  to  which  we  object. 
The  advice  which  he  may  have  received,  and 
the  belief  which  he  may  have  formed  touching 
the  constitutionality  of  said  act,  cannot  be 
allowed  to  shield  him  from  the  consequences 
of  his  criminal  acts.  Nor  can  his  mistaken 
view  of  the  Constitution  relative  to  his  right 
to  require  the  opinions  of  the  heads  of  the  sev- 
eral Executive  Departments  upon  certain  ques- 
tions aid  his  efibrts  to  escape  from  the  just 
demands  of  violated  law.  In  his  answer  to 
the  first  article  he  alleges : 

"  This  respondent  had.  in  pursuance  of  the  Con- 
stitntion, required  the  opinion  of  each  principal  offl- 
o«r  of  the  Ezeeutive  Departments  upon  this  question 
of  eonstittttional  ezeeutive  power  andduty,  and  bod 
been  advised  by  each  of  them,  includinc  the  said 
Stanton,  Secretary  for  the  Department  of  War,  that, 
under  the  Constitution  of  the  United  States,  this 
power  N>f  removal]  was  lodged  by  the  Constitution 
m  the  President  of  tbo  United  States,  and  that,  con- 
sequently, it  ooold  be  lawAiUy  exercised  by  him,  and 
the  Congrasi  eoold  not  deprive  him  thereof." 

The  respondent  found  no  provision  in  the 
Constitntion  authorizing  him  to  pnrsne  any 


such  course.    The  Constitution  says  the  Pres- 
ident— 

"  May  require  the  opinion,  in  writing,  of  the  prin- 
cipal officer  in  each  of  the  Executive  Departments 
upon  any  suhjoet  relating  to  the  duties  of  their  re- 
spective offices.  "—ilr(«c<e  2,  tetion  2. 

Not  of  his  office,  not  of  the  legislative  de- 
partment, nor  of  the  judicial  department. 
But  when  did  he  require  the  opinions  and  re- 
ceive the  advice  under  cover  oi  which  he  now 
seeks  to  escape?  His  answer  informs  us  that 
this  all  transpired  prior  to  his  veto  of  the  bill 
''regulating  the  tenure  of  certain  civil  offi- 
cers." Upon  those  unwritten  opinions  and 
that  advice  he  based  his  veto  of  said  bill  and 
fashioned  the  character  of  his  message.  He 
communicated  his  objections  to  Congress,  they 
were  overruled  by  both  Houses,  and  the  bill 
was  enacted  into  a  law  in  manner  and  form  as 
prescribed  by  the  Constitution.  He  does  not 
say  that  since  the  final  paasage  of  the  act  he 
has  been  further  advised  by  the  principal  offi- 
cer of  each  of  the  Executive  Departments  that 
he  is  not  bound  to  enforce  iU  And  if  he  had 
done  so  he  would  have  achieved  a  result  of  no 
possible  benefit  to  himself,  but  dangerous  to 
iiis  advisers,  for  it  will  be  borne  in  mind  that 
the  articles  charge  that  he  "  did  nnlawfullv 
conspire  with  one  Lorenzo  Thomas,  and  with 
other  persons  to  the  House  of  Representatives 
unknown."  He  might  have  disclosed  that 
these  unknown  persons  were  the  members  of 
his  Cabinet.  This  disclosure  might  have  placed 
them  in  jeopardy  without  diminishing  the  peril 
which  attends  upon  his  own  predicament. 

It  is  not  difficult  to  see  that  the  line  of  de- 
fense to  which  we  have  directed  the  present 
objection  involves  the  great  question  of  this 
case.  It  tends  to  matters  more  weighty  than 
a  mere  resolution  of  the  technical  offenses 
which  float  on  the  surface  of  this  prosecution. 
Whoever  attempts  to  measure  the  magnitude 
of  the  case  by  the  comparatively  insignifi- 
cant acts  which  constitute  the  technical  crimes 
and  misdemeanors  with  which  the  respondent 
stands  charged,  will  attain  a  result  fiar  short  of 
its  true  character,  and  be  rewarded  with  a  most 
beggarly  appreciation  of  the  immensity  of  its 
real  proportions.  Far  above  and  below  and 
beyond  these  mere  technical  offenses,  grave  ns 
they  undoubtedly  are,  the  great  question  which 
you  are  to  settle  is  to  be  found.  It  envelops  the 
whole  case  and  everything  pertaining  -thereto. 
It  is  the  great  circle  which  bounds  uie  sphere 
composed  of  the  multitude  of  questions  and 
issues  presented  for  your  determination.  The 
respondent  is  arraigned  for  a  violation  of  and 
a  refusal  to  execute  the  law.  He  offers  to 
prove  that  his  Cabinet  advised  him  that  a  cer- 
tain bill  presented  for  his  approval  was  in  vio- 
lation of  the  Constitution;  that  he  accepted 
their  advice  and  vetoed  the  bill ;  and  upon 
that,  and  such  additional  advice  as  they  may 
have  given  him,  claims  the  right  to  resist  and 
defy  the  provisions  of  the  bill,  notwithstanding 
its  enactment  into  a  law  by  two  thirds  of  both 
Houses  over  his  objections.  In  other  words, 
he  claims,  substantially,  that  be  may  determine 
for  himself  what  laws  be  will  obey  and  execute, 
and  what  laws  he  will  disregard  and  refuse  to 
enforce.  In  support  of  this  claim  he  offers  the 
testimony  which,  for  the  time  being,  is  ex- 
cluded by  the  objection  now  under  discussion. 
If  1  am  correct  in  this,  then  I  wrs  not  mis- 
taken when  I  asserted  that  this  objection  con- 
fronts one  of  the  most  important  questions 
involved  in  this  case.  It  may  be  said  that  this 
testimony  is  offered  merely  to  disprove  the 
intent  alleged  and  charged  in  the  articles ;  but 
it  goes  beyond  this  and  reaches  the  main  ques- 
tion, as  will  clearly  appear  to  the  mind  of  uny 
one  who  will  read  witn  care  the  answer  to  lliu 
first  article.  The  testimony  is  improper  for 
any  purpose  and  in  every  view  of  the  case. 

The  Constitution  of  the  United  Sutes  (arti- 
cle two,  section  one)  provides  that — 

"  Thoeiccutivo  power  shall  bo  vested  in  a  President 
of  the  United  States  of  America." 

The  person  at  present  exercising  tho  fuirtV 
tious  of  Uie  executive  office  is  the  respondent 
who  stands  at  your  bar  to-day,  charged  Tith 
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the  commissioD  of  high  crisnea  and  misde- 
mcanors  in  office.  Before  he  entered  upon 
the  discharge  of  the  duties  devolved  on  him  as 
President  be  took  and  subscribed  the  consti- 
ttttionalljr  prescribed  oath  of  office,  in  words  as 
follows: 

"  I  do  (olomnly  swear  that  I  will  falthfallr  «xeotite 
tbo  offioe  of  President  of  tbe  United  States, and  will 
to  tlic  beat  uf  my  ability  preserve,  proteot,  and 
defend  the  Constitution  of  the  United  States." 

This  oath  covers  every  part  of  the  Constitu- 
tion, imposes  the  duty  of  observing  every  sec- 
tion and  clause  thereof,  and  includes  the  dis- 
tribution of  powers  therein  made.  The  powers 
embraced  and  distributed  are  legislative,  ex- 
ecntive,  and  judicial.  Of  the  first  the  Consti- 
tution declares  that — 

"Alt  legislative  powers  herein  granted  shall  be 
Tested  in  a  Congress  of  tboUnitud States,  which  shall 
ooDsist  of  »  Senate  and  House  of  Uepresontntivos." — 
ArlicU  1,  aection  1. 

This  encircles  the  entire  range  of  legislative 
action.  The  will  of  the  legislative  department 
is  made  known  by  the  terms  of  the  bills  which 
it  may  pass.  Of  these  expreisioos  of  the  legis- 
lative will  the  CoustitBtion  says: 

"Every  bill  which  shall  have  passed  the  Ilonse  of 
Bepreeentatives  and  the  Senate,  (ball,  betbre  it  be- 
come a  law,  be  presented  to  the  President  of  tbo 
tJnited  States,  and  if  he  approve  be  shall  sign  it,  but 
if  not  be  shall  return  it  with  his  ohieetions  to  that 
House  in  whioh  it  shall  have  originated,  who  shall 
enter  the  objections  at  largo  on  their  Joui'nal,  and 
proceed  to  reconsider  it.  If,  after  such  reconsider- 
ation, two  thirds  of  that  House  shall  agree  to  pass 
the  bill  it  shall  be  sent,  together  with  the  ofajeetions, 
to  the,  other  Hotise,  by  which  it  shall  likewise  bo 
reconsidered,  anil,  if  approved  by  two  thirds  of  that 
House,  it  shall  become  a  law." — Article  1,  Kelion  7. 

Thus  laws  are  made.  Bat  laws  cannot  ex- 
ecute themselves.  However  wise,  just,  neces- 
sary they  may  be,  they  are  lifeless  declarations 
of  the  legislative  will,  until  clothed  with  the 
power  of  action  by  other  Departments  of  the 
Government. 

The  builders  of  our  Constitution  understood 
with  great  exactness  the  philosophy  of  gov- 
ernment, and  provided  for  every  contingency. 
They  knew  that  laws  to  be  effective  mast  be 
executed ;  that  the  best  and  purest  law  could 
not  perform  its  proper  office  in  the  absence 
of  executive  power ;  therefore  tliey  created 
that  power  and  vested  it  in  a  President  of  the 
United  States.  To  insure  a  due  execution  of 
the  power,  they  imposed  the  duty  of  taking  and 
subscribing  the  oath  above  quoted  on  every 
person  elected  to  the  presidential  office,  and  de- 
clared that  he  should  comply  with  the  condition 
"  before  he  enter  on  the  execution  of  his  office." 
Chief  among  the  executive  duties  imposed  by 
the  Constitution  and  secured  by  the  oath  is 
the  one  contained  in  the  injunction  that  the 
President  "shall  take  care  that  the  laws  be  faith- 
fully executed."  (Article 2, sections.)  What 
laws?  _  Those  which  may  have  been  passed  by 
the  legislative  department  in  manner  and  form 
as  declared  by  that  section  of  the  Constitution 
heretofore  recited.  The  President  is  clothed 
with  no  discretion  in  this  regard.  Whatever 
is  declared  by  the  legislative  power  to  be  the 
law  the  Piteident  is  bound  to  execute.  By 
his  power  to  veto  a  bill  passed  by  both  Houses 
of  Congress  he  may  challenge  the  legislative 
will,  but  if  he  be  overruled  by  the  two-third 
voice  of  the  Houses  he  must  respect  the  de- 
cision and  execute  the  law  which  that  consti- 
tutional voice  has  spoken  into  existence.  If 
this  be  not  true,  then  the  executive  power  is 
superior  to  the  legislative  power.  If  the  exec- 
utive will  may  declare  what  is  and  what  is 
not  law,  why  was  a  legislative  department 
established  at  all?  Why  impose  on  the  Pres- 
ident the  constitational  obligation  to  ''take 
care  that  the  laws  be  faithfully  executed,"  if 
he  may  determine  what  acts  are  and  what  are 
not  laws?  It  is  absurd  to  say  that  he  has  any 
discretion  in  this  regard.  He  must  execute 
the  law. 

"The  great  object  of  the  executive  department  is 
to  aocomplish  this  purpose;  and  without  it.  bo  the 
form  of  government  whatever  it  may,  itwill  bo  utterly 
worthless  far  oifense  or  defense;  for  tbe  redress  of 
jrievances  ortheprotection  of  rights;  fbrthobappi- 
•".  '"■Jtood  order  or  safety  of  the  people."— ii«torir 
on  Ikc  OoHtlitutioti,  vol.  2,  p.  419. 

De  Tocquoville,  in  his  work  on  Democracy  in 


America,  in  opening  the  diapter  on  execaCite 
power,  very  truly  remarks  that — 

"The  American  legislators  nndertook  a  difilcult 
task  in  attempting  to  create  an  executive  power 
dependent  on  the  majority  of  the  iieople,  and  never- 
theless sufficiently  strong  to  act  without  resti^aint  in 
its  own  sphere.  It  was  Indispensable  to  the  main- 
tenance of  tbo  republican  form  of  Eovcrnment  that 
the  representative  of  the  executive  power  should  bo 
subject  to  tbe  will  of  the  nation." — Yoluiue  1,  p.  128. 

The  task  was  a  difficult  one,  but  the  great 
minds  from  which  our  Constitution  sprung 
were  equal  to  its  severest  demands.  They  cre- 
ated an  executive  power  strone  enough  to  exe- 
cute the  will  of  the  nation,  and  yet  sufficiently 
weak  to  be  controlled  by  that  will.  They  knew 
that  "  power  will  intoxicate  the  best  of  hearts, 
as  wine  the  strongest  heads,"  and  therefore 
they  surrounded  the  executive  agent  with  such 
proper  restraints  and  limitations  as  would  con- 
fine him  to  the  boundaries  prescribed  by  the 
national  will  or  crush  him  by  its  power  if  he 
stepped  beyond.  The  plan  adopted  was  most 
perfect.  It  created  the  executive  power;  pro- 
vided for  the  Selection  of  the  person  to  be 
intrusted  with  its  exercise;  determined  the 
restraints  and  limitations  which  should  rest 
upon,  guide,  and  control  it  and  him,  and,  out 
of  abundant  caution,  decreed  that — 

"The  President"  •  •  •  •  "of  the  Uni- 
ted States  shall  bo  removed  from  office  on  irapeaob- 
mentfor,and  convictiuu  of,  treason,  bribery, or  other 
high  crimes  and  misdemeanors."— jlrtic?!-  3,  tectioni. 

It  is  preposterous  for  the  respondent  to  at- 
tempt to  defend  himself  against  the  corrective 
power  of  this  grand  remedy  by  interposing  the 
opinions  or  advice  of  the  principal  officers  of 
the  Executive  Departments^  cither  as  to  tbe 
body  of  his  ofiuusc  or  the  intent  with  which 
he  committed  it.  His  highest  duty  is  to  "take 
care  that  the  laws  be  faithfully  executed;" 
and  if  he  fail  in  this  particular  he  must  foil  in 
all,  and  anarchy  will  usurp  the  throne  of  order. 
The  laws  are  but  expressions  of  the  national 
will,  which  can  be  made  known  only  through 
the  enactments  of  the  legislative  department 
of  the  Government  A  criminal  failure  to 
execute  that  will  (and  every  willful  (iulure,  no 
matter  what  its  inducement  may  be,  is  crim- 
inal) may  justly  call  into  action  the  remedial 
power  of  impeachment.  This-powcr  is,  by  the 
express  terms  of  tbe  Constitution,  coiinded  to 
one  branch  of  the  legislative  department,  in 
these  words : 

"Tbo  House  of  Representatives"  •  •  »  • 
"shall  hove  the  solo  power  of  impcachment."—jlrtt- 
cle  1,  section  2. 

This  lodgment  of  the  most  delicate  power 
known  to  the  Constitution  is  most  wise  and 
proper,  because  of  the  frequencv  with  which 
those  who  may  exercise  it  are  called  toaccoant 
for  their  conduct  at  the  bar  of  the  people,  and 
tliis  is  the  check  balanced  against  a  possible 
abuse  of  the  power,  and  it  has  been  most 
cQectnal.  But  the  wisdom  which  fashioned 
our  Constitution  did  not  stop  here.  It  next 
declared  that: 

"The  Senate  shall  hare  tbe  sole  power  to  try  alt 
impeaohmoBts."— Arttefe  1,  tttion  3. 

In  the  theory  of  our  Constitution  the  Sen- 
ate represents  th«  States,  and  its  members 
being  removed  from  direct  accountability  to 
the  people  are  supposed  to  be  beyond  the  reach 
of  those  excitements  and  passions  which  so 
frequently  change  the  political  complexion  of 
the  House  of  Representatives ;  and  this  is  the 
more  immediate  check  provided  to  balance 
the  possible  hasty  action  of  the  Representa- 
tives. Wise,  considerate,  and  safe  to  the  p«r- 
foct  work  of  demonstration  is  this  admirable 
ajjostment  of  tbe  powers  with  which  we  are 
now  dealing.  The  executive  power  was  cre- 
ated to  enforce  the  will  of  the  nation  ;  the  will 
of  the  nation  appears  in  its  laws ;  the  two 
Hoases  of  Congress  are  intrusted  with  the 
power  to  enact  laws,  the  objections  of  the  Ex- 
ecutive to  the  contrary  notwithstanding;  laws 
thus  enacted,  as  well  as  those  which  receive 
the  executive  sanction,  are  the  voice  of  the 
opie.  If  the  person  clothed  for  the  time 
eing  with  the  executive  power— the  only 
power  which  can  give  effect  to  the  people's 
will — refuses  or  neglects  to  eaiorw  the  legis- 
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lative  decrees  of  the  nation,  or  willfully  violates 
the  same,  what  constituent  elements  of  govem- 
mental.power  could  be  more  properly  charged 
with  the  right'to  present  and  the  means  U>  try 
and  remove  the  contumacious  Executive  than 
those  intrusted  with  the  power  to  enact  the 
laws  of  the  people,  guided  by  tbe  checks  and 
balances  to  which  I  nave  directed  tbe  attention 
of  the  Senate?  What  other  constituent  parts 
of  the  Government  could  so  well  understand 
and  adjudge  of  a  perverse  and  criminal  refusal 
to  obey,  or  a  willtul  declination  to  execute,  the 
national  will,  than  those  joining  in  its  expres- 
sion? There  ean  be  but  one  answer  to  these 
questions.  The  provisions  of  the  Constitution 
are  wise  and  just  beyond  the  power  of  dispu- 
tation in  leaving  the  entire  subject  of  the 
responsibility  of  the  Executive  to  faithfully 
execute  his  office  and  enforce  the  laws  to  the 
charge,  trial,  and  judgment  of  the  two  several 
branches  of  the  legislative  department,  re- 
gardless of  the  opinions  of  Cabinet  officers  or 
of  the  decisions  of  the  judicial  department 
The  respondent  has  placed  himself  within  this 
power  of  impeachment  by  trampling  on  the  coo- 
stitutional  duty  of  the  Executive  and  violating 
tbe  penal  laws  of  the  land. 

I  readily  admit  that  the  Constitution  of  tbe 
United  States  is,  in  almost  every  respect,  dif- 
ferent from  the  constitution  of  Great  Britain. 
The  latter  is,  to  a  great  extent,  unwritteu,  and 
is,  in  all  regards,  subject  to  sach  changes  as 
Parliament  may  enact.  An  act  of  Parliament 
may  change  the  constitution  of  England.  In 
this  country  the  rule  is  different.  The  Con- 
gress may  enact  no  law  in  conflict  with  the 
Constitution.  The  enactments  of  Parliament 
become  a  part  of  the  British  constitution.  The 
will  of  Parliament  is  supreme.  The  will  of 
Congress  is  subordinate  to  tbe  written  Consti- 
tution of  the  United  States,  but  not  to  be 
judged  of  by  the  executive  department.  Bat 
the  theories  upon  which  the  two  constitutions 
rest  at  tlie  present  time  are  almost  ideoticaL 
In  both  the  execotive  is  made  snbordinato  to 
the  legislative  power.  The  Commons  of  Eng- 
land tolerate  no  encroachments  on  their  powers 
from  any  other  estate  of  the  realm.  Tho  Par- 
liament is  the  supreme  power  of  tho  kingdom, 
in  spite  of  the  doctrine  that  "  tho  king  can  do 
no  wrong,"  and  in  spite  of  the  assertion  that 
the  exercise  of  the  sovereignty  rests  in  the 
several  estates. 

The  kindred  character  of  the  theories  per- 
meating the  two  constitutions  may  be  illus- 
trated by  certain  parliamentary  and  ministerial 
action  connected  with  the  American  Revolu- 
tion, and  which  will  well  serve  the  purposes 
of  my  argument.  On  the  27tb  day  of  February, 
1782,  General  Conway  moved  in  the  House  of 
Commons  the  following  resolution : 

"  That  it  is  tho  opinion  of  this  House,  that  the  far- 
ther prosecution  of  offensive  war  on  the  continent 
of  North  America,  for  the  purpose  of  rednciog  the 
revolted  Colonies  to  obedience  oy  force,  will  be  the 
means  of  weakening  tbo  effortsof  this  country  against 
her  European  enemies,  dangerously  to  increase  tbe 
mutual  enmity,  so  fatal  to  the  interests  both  of  Great 
Britain  and  America;  and  by  preventing  a  happy 
reconciliation  with  that  country,  to  frustrate  the 
earnest  desire  graciously  expressed  by  his  majesty  to 
restore  the  blessingofpuDlic  tranquillity."— JSaii«ar«t 
volume  22,  p.  1071. 

The  Commons  passed  the  resolntion.  The 
ministry  did  not  seem  to  catch  its  true  spirit, 
and,  therefore,  on  March  the  4th  next  follow- 
ing, General  Conway  moved  another  resolntion 
in  these  more  express  and  emphatic  terms,  to 
wit: 

"  That  after  the  solemn  deelaiation  of  the  •piakta 
of  this  Uouso  in  their  humble  address  presented  to 
his  majesty  on  l>'riday  lost^  and  his  majesty's  assur- 
ance of  bis  gracious  intention,  in  pursuance  of  their 
advice,  to  take  such  measures  as  shall  appear  to  bis 
majesty  to  bo  most  conducive  to  the  restoration  of 
harmouy  between  Great  Britain  and  the  revolted 
Colonies,  so  essential  to  the  prosperity  of  both,  this 
House  will  consider  asonomies  to  his  majesty  and 
this  countr:^  all  those  who  shall  endeavor  to  fi-us- 
trato  bis  majesty's  paternal  cure  for  tbo  case  and  hap- 
piness of  his  people,  by  advising  or  by  any  means  at- 
tempting the  further  prosecution  of  offensive  waroa 
tbo  continent  of  North  America,  for  tho  purpose  of 
reducing  tbo  revolted  Colonies  to  obedience  by  foroe." 
—Ibilt.,  p.  1089. 

This  resolution  led  to  an  animated  dcb«te. 
The  temper  of  the  Commons  was  equal  to  tke 
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directaesa  of  the  reaolation.  The  ministry  saw 
tliis  and  nndeistood  exactly  its  meaning.  They 
were  disposed  to  avoid  toe  implied  cenaure, 
and  attempted  to  show,  by  expressions 'of  a  de- 
termination to  observe  and  respect  the  opinion 
of  the  HoDse  as  declared  in  the  first  resolution, 
that  no  necessity  existed  for  the  adoption  of 
the  second.  To  effectuate  this  end  Lord  North, 
the  Premier,  in  the  course  of  his  remarks,  said: 

"Tbemaioritjof  that  Hoowhadroaolved  that  p«aee 
ahould  be  mado  with  America ;  and  the  Hoswer  kiven 
from  the  throne  was  so  satUfootory  that  the  Bouse 
had  inst  oonenrred  in  a  motion  to  return  thanks  to 
bis  'Oujaitr  for  makins  it ;  where,  therefor*,  oould 
be  the  cround  for  coming  to  a  resolution  which 
seemed  to  doubt  the  propriety  or  sinocrity  of  that 
•Dswert  He  was  not  of  the  disposition  of  tnoeowho 
complained  of  imoJoritiei  in  that  Uonso,  who  oon- 
dcmoed  them,  and  by  factions  and  seditious  misrep- 
resentations, hold  them  out  to  the  public  in  the  most 
edioas  colors ;  a  majority  of  that  House  was,  in  par- 
liamentary laocnace,  the  House  itself :  it  eoutd  never 
make  him  change  a  single  opinion,  yet  he  bowed  to 
that  opinion  which  was  sanctioned  oy  the  majority ; 
though  he  might  not  be  a  convert  to  such  opinion, 
still  he  held  it  to  b«  his  indispensable  duty  to  obey 
it,  and  never  once  to  lose  sight  of  it,  in  the  advice 
which,  as  the  servant  of  the  crown,  be  should  have 
occasion  to  give  his  sovereign.  It  was  the  right  of 
that  House  to  command :  it  was  the  duty  of  a  minis- 
ter to  obey  its  resolutions;  Parliament  had  already 
expressed  its  desires  or  its  orders;  and  as  it  was 
seareely  possible  that  a  minister  should  be  found 
haidy.  daring,  infamous  enough  to  advise  his  sover- 
eign to  differ  in  opinion  from  his  I'arliamont.sa  he 
could  not  think  the  present  molion,  which  must  sup- 
pose the  existence  of  such  a  minister,  could  be  at  all 
aeoeesary."— /6t<^,  p.  1090. 

And  again  ha  said : 

"To  the  policy  of  that  resolution  he  could  not  sub- 
scribe, but  as  Parliament  had  thought  proper  to  pass 
it,  and  as  ministers  were  bound  to  obey  the  orders  of 
ParliaracDt.  so  ho  should  make  tiiat  resolution  the 
standard  of  bis  future  conduct." — Ibid.,  p.  1107. 

These  protestations  of  Lord  North  did  not 
arrest  the  action  of  the  Commons.  The  reso- 
lotion  passed,  and  peace  followed. 

It  will  be  observed  that  these  proceedings 
on  the  part  of  the  Commons  tienched  on  ground 
covered  by  the  prerogatives  of  the  Crown,  and 
affected  to  some  extent  the  powers  of  declar- 
ing war,  making  peace,  and  entering  into 
treaties.  Still  the  ministry  bowed  in  obedience 
to  the  command  of  the  House,  and  declared 
that— 

"It  was  seareely  possible  that  a  minister  should  bo 
found  hardy,  daring,  infamous  enough  to  advise  his 
sovereign  to  differ  in  opinion  fi«m  his  Parliament." 

This  grand  action  of  the  Commons  and  its 
resnlta  disclosed  the  sublimest  feature  of  the 
British  constitution.  It  was  made  to  oppear 
how  thorooghly,  under  that  constitalioo,  the 
executive  power  was  dependent  on  the  legis- 
lative will  of  the  nation.  The  doctrine  that 
"Uie  king  can  do  no  wrong,"  while  it  pro- 
tected his  person,  was  resolved  into  an  almost 
perfect  subordination  of  the  ministers,  throngh 
vriiom  tike  powers  of  the  Crown  are  exerted,  to 
the  acts  and  resolutions  of  the  Parliament, 
nntil  at  last  the  roar  of  the  lion  of  England  is 
no  more  than  the  voice  of  the  Commons  of  the 
r«dm.  So  eompIetel}r  had  this  principle 
asserted  itself  in  the  British  constitudon  tnat 
the  veto  power  had  passed  into  disuse  for  nearly 
a  century,  and  it  has  not  been  exercised  since. 
Tiw  Ust  instance  of  its  use  was  in  April,  1696, 
when  William  III  refused  the  royal  assent  to 
a  "bill  to  regulate  elections  of  members  to 
aenre  in  Parliament."  (Hansard,  vol.  5,  p. 
W3.) 

The  men  who  formed  onr  Constitution  in 
1787  were  not  untaught  of  these  facts  in  £ng- 
liah  historv ;  and  they  fashioned  our  Govern- 
ment on  the  plan  of  the  snbordination  of  the 
executive  power  to  the  written  law  of  the  land. 
They  dtid  not  denv  the  veto  power  to  the  Pres- 
ident ;  but  they,  did  declare  that  it  should  be 
sobject  to  a  legislative  limitation,  under  the 
openttioB  of  which  it  might,  in  any  given  case, 
be  orermled  by  the  Con^ss,  and  when  this 
happens,  and  tae  vetoed  lullbeoomea  a  law,  the 
President  must  yield  the  eoBTietions  of  his  own 
jvdgment,  as  an  individual,  to  the  demands  of 
thenigher  doty  of  the  officer,  and  execute  the 
law.  His  oath  binds  him  to  this,  and  he  can- 
not pursne  any  other  course  of  action  without 
endangering  the  public  weal.  The  Constitntion 
icgarda  him  in  a  double  capacity — as  citisen 
and  public  oilioer.     iu  the  first  itleaves  him  to 


Ute  same  aecoantability  to  the  Uw  in  its  ordi- 
nary processes  as  would  attach  to  and  i^ply  in 
case  he  were  a  mere  civilian  or  the  humblest 
citizen  ;  while  in  the  latter  it  subjects  him  to 
the  power  of  the  House  of  Representatives  to 
impeach,  and  that  of  the  Senate  to  remove  him 
from  office,  if  he  be  guilty  of  "  treason,  bribeiy, 
or  other  high  crimes  and  misdemeanors."  If 
the  citisen  disobeys  the  law,  and  be  convicted 
thereof,  he  ma;^  be  relieved  by  pardon ;  but  the 
officer  who  brings  upon  himself  a  conviction 
on  impeachment  cannot  receive  the  executive 
olemeney.  For  while  it  is  provided  that  the 
President  "shall  have  power  to  grant  reprieves 
and  pardons  for  offenses  against  the  United 
States,"  it  is  also  expressly  decUoed  that  this 
power  shall  not  extend  to  "  cases  of  impeach- 
ment." (Article2,8ection2.)  The  same  per- 
son, if  he  be  a  civil  officer,  may  be  indicted  for 
avioiatioB  of  law  and  impeaehed  for  the  same 
acL  If  oon victed  in  both  cases  he  may  be  par- 
doned in  the  former,  but  in  the  latter  he  is 
b^ond  the  reach  of  forgiveness.  The  relief 
provided  for  the  disobedient  citizen  is  denied 
to  the  offending  officer. 

I  have  already  observed  that  the  Constitu- 
tion of  the  United  States  distributes  the  powers 
of  the  GK>vemment  among  three  departments. 
First  in  the  order  of  constitutional  arrange- 
ment is  the  legislative  department ;  and  this, 
doubtless,  because  the  law-making  power  is 
the  supreme  power  of  the  land  through  which 
the  will  of  the  nation  is  expressed.  1  he  legis- 
lative power,  in  other  words,  tho  law-making 
power,  is  "vested  in  a  Congress  of  the  United 
States."  The  acts  of  Congress  constitute  tho 
municipal  law  of  the  liepublic. 

"Municipal  law  is  a  mic  of  action  prescribed  by 
the  supreme  power  of  a  State,  commnndinv  what  is 
right  and  prohibiting  what  is  wrong."— 1  liUulcMoHc, 
p.  44. 

The  supreme  power  of  a  State  is  that  whicli 
is  highest  in  authority,  and  therefore  i^  was 
proper  that  the  Constitution  should  name  first 
tho  legislative  department  in  the  distribution 
of  powers,  as  through  it  alone  the  Slate  can 
speak.  Its  voice  is  the  law,  the  rule  of  action 
to  be  respected  and  obeyed  by  every  person 
subject  to  its  direction  or  amenable  to  its  ic- 
quirements. 

Next  in  tho  order  of  its  distribntion  of  pow- 
ers the  Constitntion  names  the  executive  de- 
partment. This  is  proper  and  logical ;  for  the 
will — the  law — of  the  nation  cannot  act  except 
through  agents  or  instrumentalities  charged 
with  its  execution.  The  Congress  can  enact  a 
law,  but  it  cannot  execute  it.  It  can  express 
the  will  of  the  nation,  but  some  other  agencies 
are  required  to  give  it  effect.  The  Constitution 
resolves  these  agencies  and  instrumentalities 
into  aa  executive  department.  At  the  head 
of  this  department,  charged  imperatively  with 
the  due  execution  of  its  great  powers,  appears 
the  President  of  the  United  States,  duly  en- 
joined to  "  take  care  that  the  laws  be  faithfully 
exeosted."  If  the  law  which  he  is  to  execute 
does  not  invest  hun  with  discretionary  power, 
he  has  no  election — ho  must  execute  the  will  of 
the  nation  as  expressed  by  Congress.  In  no 
case  can  he  indulge  in  the  uncertainties  and 
inesponsibilities  of  an  official  discretion  unless 
it  be  conceded  to  him  by  express  enactment. 
In  all  other  oases  be  must  follow  and  enforce 
the  legislative  wilL  "  The  office  of  executing 
a  law  excludes  the  right  to  judge  of  it;"  ana 
as  the  Constitution  charges  the  President  with 
the  execution  of  the  laws,  it  thereby  "  declares 
what  is  his  duty,  and  gives  him  no  power  be- 
yond." (Bawle  ou  the  Constitution,  p.  184.) 
Undoubtedly  he  possesses  tho  right  to  recom- 
mend the  euactmeot  and  to  advise  the  repeal 
of  laws.  He  may  also,  as  I  have  before  re- 
marked, obstruct  the  passage  of  laws  byiater- 
posing  his  veto.  Beyondlhesemeansofchaiw- 
mg,  directing,  or  obstructing  the  national  wul 
he  may  not  go.  When  the  law-making  power 
has  resolved,  his  "opposition  must  bo  at  an 
end.  That  resolution  is  a  law,  and  redstanoe 
to  it  punishable."     (Feder^ist,  No.  70.) 

The  judgment  of  the  individual  intrusted, 
Cm  the  tine  being,  with  tho  exoeutivo  power  of 


the  Republic  may  reject  ns  utterly  erroneous 
the  conclusions  arrived  at  by  those  invested 
with  the  legislative  power;  but  the  officer  must 
submit  and  execute  the  law.  He  has  no  dis- 
cretion in  the  premises  except  such  as  the  par- 
ticular statute  confers  on  him  ;  and  even  this 
he  must  exercise  in  obedience  to  the  rules 
which  the  act  provides.  A  high  officer  of  the 
Government  once  gave  to  a  President  of  the 
United  States  an  opinion  relative  to  this  doc- 
trine in  these  words: 

"To  the  Chief  Executive  Magistrate  of  the  Union 
is  confided  the  solemn  duty  of  seeing  the  laws  faith- 
fully executed.  That  he  may  be  able  to  meet  this 
duty  with  a  power  equal  to  its  nerfonaanea  he  nom- 
iaotesbis  own  subordinates  and  removes  them  at  his 
pleasure." 

This  opinion  was  given  prior  to  the  passage 
of  the  act  of  March  2,  18C7,  wbich  requires 
the  concnrrenee  of  the  Senate  in  removals 
from  office,  which,  while  denying  to  the  Pres- 
dent  the  power  of  absolute  removal,  concedes 
to  him  the  power  to  suspend  officers  and  to 
supply  their  places  temporarily. 

"  For  the  same  reason  the  land  and  naval  forces 
are  under  his  orders  aa  their  Commander-in-Chief; 
but  his  power  is  to  be  used  only  in  the  manner  pro- 
scribed by  the  legislative  department.  Ho  cannot 
accomplish  a  lef?al  purpose  by  illegal  means,  or 
break  the  laws  himself  to  prevent  them  from  being 
violated  by  otben. 

"  The  acts  of  Congress  sometimes  give  the  ft-csl- 
dcnt  a  broad  discretion  in  the  use  of  tho  monns  b^ 
which  they  are  to  be  executed,  and  sometimes  limit 
his  power  so  that  he  eaa  exenise  it  only  in  a  certain 
prescribed  manner.  Where  tho  law  directs  a  thing ' 
to  be  done,  without  saying  how,  that  implies  the 
power  to  use  saeh  means  as  may  be  necessary  and 
proper  to  aeeomplish  the  end  of  tho  Legislature.  But 
where  the  mode  of  performing  a  duty  is  pointed  out 
by  statute,  that  is  the  oxc1nr<ive  mode,  and  no  other 
can  be  followed.  The  United  States  have  no  common 
law  to  fall  back  upon  when  the  written  law  is  defeet- 
irc.  ir,  therefore,  an  act  of  Congress  d  edares  that 
a  certain  thing  shall  bo  done  by  a  particniar  officer, 
it  cannot  be  done  by  a  diflforent  officer.  Tho  ogeney 
which  tho  law  furnishes  for  its  own  execution  must 
be  used  to  thooxclusiou  of  all  others."— Opinioa  «A 
Attometi  Oaieral  Black,  Nov.  20, 1860. 

This  is  a  very  clear  statement  of  the  doctrine 
which  I  have  been  endeavoring  to  enforce,  and 
on  which  the  particular  branch  of  this  case 
now  commanding  our  attention  rests.  ^If  we 
drift  away  from  it  we  unsettle  tho  very  founda- 
tions of  the  Government,  and  endanger  its  sta- 
bility to  a  degree  which  may  well  alarm  the 
most  hopeful  minds  and  appal  the  most  cour- 
ageous. A  departure  from  this  view  of  the 
character  of  the  executive  power,  and  from  the 
nature  of  the  duty  and  obligation  restingupon  the 
officer  charged  therewith,  would  surround  this 
nation  with  perils  of  most  fearful  proportions. 
Such  a  departure  would  not  only  justify  the  re- 
spondent in  his  refusal  to  obey  and  e.xecute  the 
law,  butalso  approve  his  usurpation  of  the  judi- 
cial power  when  he  resolved  that  he  would  uot 
observe  the  legislative  will,  because,  in  his  judg- 
ment, it  did  not  conform  to  the  provisions  of 
the  Constitution  of  the  United  States  touching 
the  subjects  embraced  in  the  articles  of  im- 
peachment ou  which  he  is  now  being  tried  at 
your  bar.  Concede  this  to  him,  and  when  and 
where  may  we  look  for  the  end?  To  what 
result  shall  we  arrive?  Will  it  not  naturally 
and  inevitably  lead  to  a  consolidation  of  the 
several  powers  of  the  Government  in  tho  execu- 
tive department?  And  would  this  be  the  end? 
Would  it  not  rather  be  but  the  beginning?  If 
the  President  may  defy  and  usurp  the  powers 
of  the  legislative  and  judicial  departments  of 
the  Government,  as  his  caprices  or  the  advice 
of  his  Cabinet  may  incline  him,  why  may  not 
bis  subordinates,  each  for  himself,  and  touch- 
ing his  own  sphere  of  action,  determine  how 
far  the  directions  of  bis  superior  accord  with 
tho  Constitution  of  the  United  States,  and 
reject  and'  refuse  to  obey  all  that  come  short 
of  the  standard  erected  by  his  judgment  7  It 
was  remarked  by  tho  Supreme  Court  of  the 
United  States  in  the  case  of  Martin  vs.  Mott 
(12  Wheaton,  19)  that— 

"  If  asuperior  officer  h  as  aright  tocontcst  the  orders 
of  tho  President,  upon  his  own  doubts  as  to  tho  exi- 
gency [referred  to  by  the  statute]  havinK  arisen  it 
must  be  cqaal  ly  tfaerlghtof  every  inferior  and  soldier; 
and  any  act  done  by  any  person  in  furtherance  of  such 
orders  would  subject  him  to  responsibility  in  a  civil 
snit,  in  which  his  defense  must  finally  rest  upon  bis 
ability  to  estabiiali  the  faots  by  oompeleut  piooft 
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SUPPLEMENT  TO 


Sncli  a  eoune  wouM  be  aabrenire  of  all  diasipline. 

and  expose  the  beat  disposed  offioan  to  the  obances 
of  ruinous  litigation."  »  •  »  •  "Thopower 
itself  is  confined  to  the  Ezeoutire  of  the  Uoion,  to 
him  who  is,  by  tbe  CoDstitulion,  the  commander  of 
the  militia,  when  called  into  the  actual  serrice  of  the 
United  States:  whose  doty  it  is  'to  take  care  that 
the  Iowa  be  faithfully  executed.'and  whose  reipoDsi- 
bility  for  an  bonett  discharge  of  his  official  ODlita- 
tioDS  is  secured  by  the  hisbeet  sanction.  He  is  neces- 
sarily constitntod  the  judee  of  the  existence  or  the 
exicency  in  the  first  instance,  and  is  bound  to  oall 
forth  the  militia:  bis  orders  for  this  purpose  are  in 
flrict  conformity  with  the  provisions  of  the  law,  and 
it  would  seem  to  follow,  as  a  necessary  consequence, 
that  every  aet  done  by  a  subordinate  officer,  in  obe- 
dience to  such  orders,  is  equally  jostiflable.  Tbe  law 
contemplates  that,  under  snoh  circumstances,  orders 
will  be  given  to  carry  the  power  into  effect :  and  it 
cannot,  therefore,  be  a  correct  inference  that  any 
other  person  has  a  just  right  to  disobey  them." 

Apply  the  priuciples  here  enaacisted  to  the 
case  at  bar,  and  they  become  its  perfect  sup- 
ports. If  the  Presiaent  has  a  right  to  contest 
Olid  refuse  to  obey  tbe  lawa  enacted  by  Con- 
gress, his  subordinates  may  exercise  the  same 
right  and  refuse  to  obey  bis  orders.  .  If  he  may 
exercise  it  in  one  case,  they  may  assert  it  in  any 
other.  If  he  may  challenge  the  laws  of  Coti- 
eress,  thejr  may  question  the  orders  of  tbe  Presi- 
dent. It  is  his  duty  to  enforce  the  laws  of  tbe 
nation,  and  it  is  their  duty  to  obejr  his  orders. 
If  he  maybe  allowed  to  defy  the  legislative  will, 
they  maybe  allowed  to  disregard  the  executive 
order.  This  begets  confusion  ;  and  tbe  affairs 
of  the  public  are  made  tbe  sport  of  the  contend- 
iug  factions  and  conflicting  Ments.  No  such 
power  belongs  to  either.  To  Congress  is  given 
the  power  to  enact  laws,  and  while  they  remain 
on  the  statute-book  it  is  the  constitutional  duty 
of  the  President  to  see  to  their  faithful  execa- 
lion.  This  duty  rests  upon  all  of  bis  subordi- 
nates. Its  observance  by  all,  the  President 
included,  makes  the  executive  department, 
though  it  be  actingthrough  ten  thousand  agents, 
a  unit.  Unity  produces  harmon^r,  harmony 
effects  directness  of  action,  and  this  secures  a 
due  execution  of  the  laws.  But  if  the  Presi- 
dent may  disregard  the  law  because  he  has  been 
advised  by  his  Cabinet  and  believes  that  the 
Congress  violated  tbe  Constitution  in  its  enact- 
ment, and  his  subordinates  may,  following  his 
example,  disobey  his  orders  and  directions,  the 
object  and  end  of  an  executive  unit^  is  defeated, 
anarchy  succeeds  order,  force,  irresponsible 
and  vicious,  supplants  law,  and  ruin  envelops 
tbe  Republic  and  its  institutions.  If  the  views 
which  I  have  imperfectly  presented  are  correct, 
and  such  I  believe  them  to  be,  the  testimony  to 
which  we  object  must  be  excluded  from  your 
considerationj  and  thus  will  be  determined  one 
of  the  most  important  questions  encircled  by 
this  case. 

If  I  bare  been  able  to  arrest  your  attention, 
and  to  center  it  upon  tbe  question  which  I  have 
imperfectly  discussed,  the  time  occupied  by  me 
will  not  be  without  profit  to  the  nation.  I  have 
endeavored  to  show  that  the  royal  fiction  which 
asserts  that  "  the  king  can  do  no  wrong"  can- 
not be  applied  to  the  President  of  the  United 
States  in  sach  manner  as  to  shield  him  from 
tbe  just  condemnation  of  violated  law.  The 
king's  crimes  may  be  expiated  by  the  vicarious 
atonement  of  his  ministers ;  but  the  President 
is  held  personally  amenable  to  the  impeaching 
power  of  tbe  House  o  f  Representatives.  Con- 
cede to  tbe  President  immunity  through  the 
advice  of  his  Cabinet  officers,  and  yon  reverse 
by  your  decision  the  theory  of  onr  Constitu- 
tion. Let  those  who  will,  assume  this  respon- 
sibility. I  leave  it  to  the  decision  of^the 
Senate. 

Mr.  CURTIS.  Mr.  Chief  Justice  and  Sen- 
ators, I  have  no  intention  of  attempting  to 
make  a  reply  to  the  elaborate  argument  which 
bag  now  been  addressed  to  you  by  one  of  the 
honorable  Managers  touchmg  the  merits  of 
this  case.  Tbe  time  for  that  has  not  come. 
The  testimony  is  not  yet  before  yon.  The  case 
is  not  in  a  condition  for  you  to  consider  and 
pass  upon  those  merits,  whether  they  consist 
in  law  or  fact.  The  simple  question  now  be- 
fore tbe  Senate  is  whether  a  certain  offer  of 
proof  which  we  have  placed  before  yon  shall 
be  carried  oat  into  evidence.  Of  course  that 
inquiry  involves  another.    That  other  ioqaiiy 


is  whether  the  evidence  which  is  offered  is  p«r- 
tinent  to  any  matter  in  issue  in  this  case,  and 
when  it  is  ascertained  that  the  evidence  is  per- 
tinent I  suppose  it  is  to  be  received.  Its  cred- 
ibility, its  weight,  its  effect  finally  upon  the 
merits  of  the  case  or  upon  any  question  iwroWed 
in  the  case,  is  a  subject  which  cannot  be  con- 
sidered and  decided  upon  preliminarily  to  the 
reception  of  the  evidence.  And,  therefore, 
leaving  on  one  side  the  whole  of  this  elaborate 
argument  which  has  now  been  addreiaed  to 
you,  I  propose  to  make  a  few  observations  to 
show  that  this  evidence  is  pertinent  to  the  mat- 
ter in  issne  in  this  case. 

The  honorable  Manager  hag  read  a  portion 
of  the  answer  of  the  President,  and  has  stated 
that  the  House  of  Representatives  has  taken 
no  issue  upon  that  part  of  the  answer.  As  to 
that,  and  as  to  the  effect  of  that  admission  by 
the  honorable  Manager,  I  shall  have  a  word  or 
two  to  say  presently.  Bat  the  honorable  Man- 
ager has  not  told  you  that  tbe  Hoase  of  Rep- 
resentatives, when  tbe  honorable  Managers 
brought  to  your  bar  these  articles,  did  not 
intend  to  assert  and  prove  tbe  allegations  in 
them  which  are  matters  of  fact.  One  of  these 
allegations,  Mr.  Chief  Jttstice,  as  yon  will  find 
by  reference  to  the  first  article  and  to  the  sec- 
ond article  and  to  the  third  article,  is  that  the 
President  of  the  United  States  in  removing 
Mr.  Stanton  and  in  appointing  General  Thomas 
intenlionally  violated  the  Constitution  of  (he 
United  States,  that  be  did  these  nets  with  tbe 
intention  of  violating  (he  Constitution  of  tbe 
United  States.  Instead  of  saying,  "it  is  wholly 
immaterial  what  intention  the  President  had ; 
it  is  wholly  immaterial  whether  be  faonestiy 
believed  that  this  act  of  Congress  was  uncon- 
stitutional ;  it  is  wholly  immaterial  whether  he 
believed  that  he  was  acting  in  accordance  with 
his  oath  of  office,  to  preserve,  protect,  and  de- 
fend the  Constitution  when  he  did  this  act" — 
instead  of  averring  that,  tbey  aver  that  be 
acted  with  an  intention  to  violate  the  Consti- 
tution of  the  United  States. 

Now,  when  we  introduce  evidence  here,  or 
offer  to  introduce  evidence  here,  bearingon  this 
question  of  intent,  evidence  that  before  form- 
ing any  opinion  upon  this  subject  he  resorted 
to  proper  advice  to  enable  him  to  form  a  cor- 
rect one,  and  that  when  he  .did  form  and  fix 
opinions  on  this  subject  it  was  under  tbe  influ- 
ence of  this  proper  advice,  and  that  conse- 
quently when  he  did  this  act,  whether  it  was 
lawful  or  unlawful,  it  was  not  done  with  the 
intention  to  violate  the  Constitution — when  we 
offer  evidence  of  that  character,  the  honorable 
Manager  gets  up  here  and  argues  an  hour  by 
the  clock  that  it  is  wholly  immaterial  what  his 
intention  was,  what  his  opinion  was,  what  ad- 
vice he  had  received  ana  in  conformity  with 
which  be  acted  in  this  matter. 

The  honorable  Manager's  argument  may  be 
a  sound  one ;  the  Senate  may  ultimately  come 
to  that  conclusion  after  they  have  heard  this 
cause ;  that  is  of  discussion  into  which  I  do  not 
enter :  but  before  tbe  Senate  can  come  to  the 
consideration  of  those  questions  they  must 
pass  over  this  allegation ;  they  most  either  say, 
as  tbe  honorable  Managersays.  that  it  is  wholly 
immaterial  what  opinion  tbe  President  formed 
or  under  what  advice  or  circamstanees  he 
formed  it,  or  else  it  must  be  admitted  by  Sena- 
tors that  it  is  material,  and  the  evidence  most 
be  considered. 

Now,  how  is  it  possible  at  this  stage  of  tbe 
inquiry  to  determine  which  of  these  courses  is 
to  be  taken  by  the  honorable  Senate?  If  the 
Senate  shonlci  finally  come  to  the  conclusion 
that  it  is  wholly  immaterial  this  evidence  wilt 
do  no  harm.  On  the  other  hand,  if  the  Senate 
should  finally  come  to  the  conclusion  that  it  is 
material  what  the  intention  of  the  Preshlent 
was  in  doing  these  acts,  that  tbey  are  to  look 
to  see  whether  there  was  or  not  a  willful  viola- 
tion of  the  Constitution,  then  tbey  will  have 
excluded  the  evidence  upon  which  they  coald 
have  determined  that  question,  if  it  should  thus 
prove  to  be  material. 

I  respectfully  submit,  therefore,  that  whether 
the  argumsatof  tbehonorable  Manager  issouad 


or  unsound,  whether  it  will  finally  prov«  in  the 
judgment  of  tbe  Senate  that  this  evidence  is 
immaterial  or  not,  this  is  not  tbe  time  to  ex- 
clude it  upon  the  ground  that  an  exam'inatioo 
of  the  merits  hereafter  and  a  decision  n^ 
those  merits  will  show  that  it  is  immaterial. 
When  that  is  shown  the  evidence  can  be  laid 
aside.  If  the  other  conclusion  should  be  ar- 
rived at  by  any  one  Senator,  or  by  the  body 
generally,  then  they  will  be  ia  want  of  this 
evidence  which  we  now  offer. 

In  reference  to  this  question,  Senators,  it  it 
not  pertinent  evidence?  I  do  not  intend  to 
enter  into  the  constitutional  inquiry  which  wis 
started  yesterday  by  an  honorable  Manager  as 
to  the  particular  character  of  this  Cabihet 
council.  One  thing  is  certain:  that  eveiy 
President  from  the  origin  of  the  GoTemmsot 
has  resorted  to  oral  consultations  with  the 
members  of  his  Cabinet  and  oral  discussioiM 
in  bis  presence  of  questions  of  public  import- 
ance arising  in  the  course  of  hia  official  daty. 
Another  thing  is  equally  certain,  and  that  a, 
that  although  the  written  letter  remains,  and 
therefore  it  would  appear  with  more  certaiotar 
what  the  advice  of  a  Cabinet  councilor  was  if 
it  were  pot  in  writing,  yet  that- every  practical 
man  who  has  had  occasion  in  the  bosiDees 
affairs  of  life  and  every  lawyer  and  every  legis- 
lator knows  that  there  is  no  so  satisfactory  mode 
of  bringing  out  the  truth  as  an  oral  discusiioD, 
face  to  face,  of  those  who  are  engaged  in  the 
subject ;  that  it  is  the  most  suggestive,  the  most 
searching,  the  most  satisfactory  mode  of  arriv- 
ing at  a  conclusion ;  and  that  solitary  written 
opinions,  composed  in  tbe  closet,  away  from 
the  collision  between  mind  and  mind  which 
brings  out  new  thoughts,  new  conceptions, 
more  accurate  views,  are  not  the  best  mode 
of  arriving  at  a  safe  result.  And  under  the 
influence  of  these  practical  considerations  un- 
doubtedly it  is  tBat  this  habit,  be^nnin|;  with 
General  Washington — not  becoming  universal 
by  any  means  until  Mr.  Jefferson's  time,  hot 
from  that  day  to  this  continuing  a  constaDt 
practice — has  been  formed.  President  John- 
son found  it  in  existence  when  he  went  into 
office,  and  he  continued  it.. 

I  Uierefore  say  that  when  the  question  of  his 
intention  comes  to  be  considered  by  the  Sen- 
ate, when  the  question  arises  in  their  minds 
whether  tbe  President  honestly  believed  that 
this  was  an  unconstitutional  uw,  when  tbe 
particular  emergency  arose,  when  if  he  carried 
out  or  obeyed  that  law  be  must  quit  one  of  the 

Eowers  which  he  believed  were  conferred  upoo 
im  by  the  Constitution,  and  not  be  able  to 
carry  on  one  of  the  departments  of  the  Oov- 
emment  in  the  manner  the  public  interests 
required — when  that  question  arises  for  the 
consideration  of  tbe  Senate,  then  tbey  ought 
to  have  before  them  the  fact  that  he  acted  by 
the  advice  of  the  usual  and  proper  advisers 
that  he  resorted  to  the  best  means  withili  bis 
reach  to  form  a  safe  opinion  upon  this  snl^jeet, 
and  that  therefore  it  is  a  fair  conclusion  that 
when  he  did  form  that  opinion  it  vras  an  honest 
and  fixed  opinion  which  he  felt  he  mnst  earn 
out  in  practice  if  the  proper  occasion  should 
arise.  It  is  in  this  point  of  view,  and  this 
point  of  view  only,  that  we  offer  this  evidence. 
The  honorable  Senator  from  Michigan  has 
proposed  a  question  to  the  counsel  for  tbe 
President,  wluch  is  this : 

Do  not  the  coangelfortbeaeeused  consider  that  the 
validity  of  the  tennre-of-offioa  bill  was  pualy  a 
question  of  law  T 

I  will  answer  that  part  of  the  question  first 
The  constitutional  validity  of  any  bill  is  of 
course  a  question  of  law  which  depends  upon 
a  companson  of  the  provisions  of  tbe  bill  with 
the  law  enacted  by  tbe  people  for  the  govern- 
ment of  their  agents.  It  d^iends  npon  whether 
those  agents  Mv«  transcended  toe  withority 
which  the  people  gave  them,  and  thai  eom- 
parison  of  tiie  Conrtitution  with  tbe  law  is,  in 
the  sense  that  was  intended  undoubtedly  by  tA 
honorable  Senator,  a  question  of  law. 

The  next  branch  of  tne  question  is  "  whether 
that  question  is  to  be  determined  on  this  trial 
by  the  Senate." 
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That  is  a  queation  I  canaot  aaiwer.  That 
is  a  question  that  can  be  determiDed  only  by 
the  Senate  themselves.  If  the  Senate  sltoald 
find  that  Mr.  Stanton's  case  was  notwitliin  this 
law,  then  no  such  question  arises,  then  there 
is  no  question  in  this  particular  case  of  a  con- 
flict between  the  law  and  the  Constitution.  If 
the  Senate  should  find  that  these  articles  have 
'  so  charged  the  President  that  it  is  necessary 
for  the  Senate  to  believe  that  there  was  some 
act  of  turpitude  on  his  part  connected  with 
this  matter,  some  malajidei,  some  bad  intent, 
and  that  be  did  honestly  believe,  as  he  states 
in  his  answer,  that  this  was  an  unconstitutional 
law,  that  an  occasion  had  arisen  when  be  mnst 
act  accordingly  under  his  oath  of  office,  then 
it  is  immaterial  whether  this  was  a  constitn- 
tioiial  or  unconstitutional  law ;  be  it  the  one. 
or  be  it  the  other,  be  it  true  or  false  that  the 
President  has  committed  a  legal  oiiense  by  an 
infraction  of  the  law,  he  has  not  committed  the 
impeachable  offense  with  which  he  is  charged 
by  the  House  of  Representatives.  And,  there- 
foie,  we  must  advance  beyond  these  two  ques- 
tions before  we  reach  the  third  branch  ot  the 
question  which  the  honorable  Senator  from 
iiicbigan  propounds,  whether  the  question  of 
the  constitutionality  of  this  law  must  be  de- 
termined on  this  trul  by  the  Senate.  In  the 
view  of  the  President's  counsel  there  is  no  ne- 
oeaaity  for  the  Senate  to  determine  that  ques- 
tion.   The  residue  of  the  inquiry  is: 

Do  the  oonnfel  olaim  that  the  opinion  of  the 
Cabinet  ufficors  touchioff  that  queetion — 

That  is,  the  constitutionality  of  the  law — 
ia  oompeteot  ovideDce  by  whtoh  the  judcment  of  the 
Senate  might  bo  influencedT 

Certainly  not.  We  do  not  pnt  them  on  the 
stand  as  experts  on  questions  of  constitutional 
law.  The  judges  will  determine  that  out  of 
their  own  breasts.  We  put  them  on  the  stand 
as  advisers  of  the  President  to  state  what  ad- 
vice, in  point  of  fact,  they  gave  him,  with  a 
view  to  show  that  he  was  guilty  of  no  improper 
intent  to  violate  the  Constitntion.  We  put 
them  on  the  stand,  the  honorable  Senator  from 
Michigan  will  allow  me  to  answer,  for  the  same 
purpose  for  which  he  doubtless,  in  his  exten- 
sive practice,  has  often  put  lawyers  on  the 
stand.  A  man  is  proceeded  against  by  another 
for  an  improper  arrest,  for  a  malicious  prose- 
cution. It  ia  necessary  to  prove  malice  and 
want  of  probable  cause.  When  the  want  of 
probable  cause  is  proved  the  malice  is  infer- 
able from  it ;  but  ttien  it  is  perfectly  well  set- 
tled that  if  the  defendant  can  show  that  he 
fairly  laid  his  case  before  counsel,  and  that 
counsel  informed  him  that  that  was  a  probable 
case,  he  must  be  acquitted ;  the  malice  is  gone. 
That  is  the  purpose  for  which  we  propose  to 
put  these  gentlemen  on  the  stand,  to  prove  that 
they  acted  as  advisers,  that  the  advice  was 
given,  that  it  was  acted  under  ;  and  that  purges 
the  malice,  the  improper  intent. 

To  respond  to  the  question  of  the  honor- 
able Sem^r  from  Maryland,  he  will  allow  me 
to  say  that  it  is  a  question  which  the  Managers 
can  answer  much  better  than  the  President's 
counsel. 

Mr.  J  OHNSON.    Will  you  read  it,  please  ? 

Mr.  CURTIS.    It  is: 

Do  the  coannl  for  the  Preeident  nadentand  that 
the  Managera  deny  the  statemoDt  made  by  the  Pree- 
ident in  hii  message  of  Deeember  12.  Is67,  to  the 
Senate;  as  jiveainevideooe  by  tbeHanaaarsat  page 
'45  of  the  official  report  of  the  trial  that  the  memben 
of  the  Cabinet  gave  him— 

That  is,  the  President — 
the  opinion  there  stated  as  to  the  tennre-af-afl)oe 
act :  and  is  the  evidence  ollbred  to  corroborate  that 
statemaat.  or  forwlut  other  ohjeet  is  it  offered  T 

We  now  understand,  from  what  the  honor- 
able Manager  has  said  this  morning,  that  the 
Bonse  of  Representatives  has  taken  no  issue 
•B  that  partof  our  answer ;  that  tiie  honorable 
Managers  do  not  understand  that  they  have 
tcMTeraad  or  denied  that  part  of  our  answer. 
We  did  also  understand  before  this  question 
waa  proposed  to  us  that  the  honorable  Man- 
agers had  themselves  put  in  evidence  the 
message  of  the  President  of  the  12th  of  De- 
censber,  1867,  to  the  Senate,  in  which  he  states 
tb»t  he  was  advised  by  the  membars  of  the 


Cabinet  nimnimoasly,  including  Mr..  Stanton, 
that  this  law  would  be  nncoastitutional  if  en- 
acted. They  have  pnt  that  in  evidence  them- 
selves. 

Nererthelesa,  Senators,  this  is  an  affair,  as 
yon  perceive,  of  the  utmost  gravity  in  any  pos- 
sible aspect  of  it ;  and  we  did  not  feel  at  liberty 
to  avoid  or  abstain  from  the  offering  of  the 
members  of  the  President's  Cabinet  that  they 
might  state  to  yon,  under  the  sanction  of  their 
oatiis,  what  advice  was  given.  I  suppose  all 
that  the  Managers  would  be  prepared  to  ad- 
mit might  be-^rtainly  they  have  made  no 
broader  admission — that  the  President  said 
these  thin^  in  a  message  to  the  Senate ;  bntfrom 
the  experience  we  have  had  thus  far  in  this  trial 
we  thought  it  not  impossible  that  the  Managers, 
or  some  one  of  them  speaking  in  behalf  of 
himself  and  the  others,  might  say  that  the  Pres- 
ident had  told  a  falsehood,  and  we  wish  there- 
fore to  place  ourselves  right  before  the  Senate 
on thissnbject.  Wedesiretoexaminethesegen- 
tlemen  to  show  what  passed  on  thissnbject,  and 
we  wish  to  do  it  for  the  purposes  I  have  stated. 

Mr.  WILLIAMS.  Before  the  learned  gen- 
tleman concludes  I  desire  to  submit  a  question 
to  him. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator  from 
Oregon. 

The  Chief  Clerk  read  as  follows : 

Is  the  advice  given  to  the  President  by  his  Cabinet 
with  a  view  of  preparing  a  veto  message  pertinent  to 
prove  the  right  of  the  Preeident  to  disregard  the  law 
after  it  was  passed  over  his  veto  ? 

Mr.  CURTIS.  I  consider  it  to  be  strictly 
pertinent.  It  is  not  of  itself  sufficient ;  it  is 
not  enough  that  the  President  received  such 
advice ;  he  must  show  that  an  occasion  arose 
for  him  to  act  npon  it  which  in  the  judgment 
of  the  Senate  was  such  an  occasion  that  yon 
conid  not  impute  to  him  wrong  intention  in 
acting.  But  the  first  step  is  to  show  that  he 
honestly  believed  that  this  was  an  unconstitu- 
tional law.  Whether  he  should  treat  it  as  such 
in  a  particular  instance  ia  a  matter  depending 
npon  his  own  personal  responsibility  without 
advice.  That  is  the  answer  which  I  suppose 
is  consiatent  with  the  views  we  have  of  this 
case. 

And  I  wish,  in  closing,  merely  to  say  that 
the  Senators  will  perceive  how  entirely  aside 
this  view  which  I  have  now  presented  to  the 
Senate  is  from  any  claim  on  behalf  of  the  Pres- 
ident that  he  ma^  disregard  a  law  simply  be- 
cause he  believes  it  to  be  unconstitutional.  He 
makes  no  such  claim.  He  must  make  a  case 
beyond  that — a  case  snch  as  is  stated  in  his 
answer;  bnt  in  order  to  make  a  case  beyond 
that  it  is  necessary  for  him  to  begin  by  satisfy- 
ing the  Elenata  that  he  honestijr  believed  the  law 
to  De  nnconstitutionalj  and  it  is  with  a  view 
to  that  that  we  now  offer  this  evidence. 

The  CHIEF  JUSTICE.  Senators,  the  qnes- 
tion  now  before  the  Senate,  as  the  Chief  Justice 
oonoeiTea,  respects  notthe  weight  bnt  theadmis- 
sibilityof  the  evidence  offered.  To  determine 
thatqnestionitis  necessary  to  see  whatis  charged 
in  the  articles  of  impeachment.  The  first  article 
efaaiMS  that  on  tiie  2lBt  day  of  Febmary,  1868, 
the  President  issued  an  order  for  the  removal 
of  Mr.  Stanton  from  the  office  of  Secretary  of 
Warj  that  this  order  was  made  unlawfully,  and 
that  It  was  made  with  intent  to  violate  the  tennre- 
of-office  act  and  in  violation  of  the  Constitntion 
of  the  United  States.  The  same  charge  in  sub- 
stance is  repeated  in  the  articles  which  relate 
to  the  appointment  of  Mr.  Thomas,  which  was 
necesaarilyconneotedwiththetransaction.  The 
intent,  then,  is  the  subjeet  to  which  much  of 
the  evidence  on  both  sides  has  been  directed ; 
and  the  Chief  Justice  conceives  that  this  testi- 
mony is  admissible  for  the  purpose  of  showing 
the  intent  with  which  the  President  has  acted 
in  this  transaction.  He  will  submit  the  ques- 
tion to  the  Senate  if  any  Senator  desires  it. 

Mr.  HO  WARD.  I  call  for  the  yeas  and  nays. 

The  CHIEF  J  USTICE.  The  Senator  from 
Michigan  desires  that  the  question  be  submit- 
ted to  the  Senate,  and  calls  for  the  yeas  and 
nays. 


The  yeas  and  nays  were  ordered. 

The  CHIEF  JUSTICE.  Senators,  you  who 
are  of  opinion  that  the  proposed  evidence  is 
admissible  will,  as  your  names  are  called,  an- 
swer yea  J  those  of  the  contrary  opinion,  nay. 

Mr.  DRAKE.  I  ask  for  the  reading  of  the 
offer  of  connsel. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  offer. 

The  Chief  Clerk  read  the  offer. 

The  question  being  taken  by  yeas  and  nays, 
resulted— yeas  20,  nays  29 ;  as  follows : 

YEAS — Mcasrs.Anthony.Bayard.BuoIialcw,  Davis, 
Dixon,  Dooliltle,  Fessondon,  Fowler,  Grimes,  Uen- 
ilorsou,  Hcndriclis,  Johnson,  McCrecry,  Patterson  of 
Tennessee,  itnss.  .Saulsbury,  Trumbull,  Van  Winkle, 
Viekers,  and  Willcy— LU 

NAYS — Mcpgrs.  Cameron.  Cnttcll,  Chandler,  Cole, 
Coukling.Conness.Corbctt.Craein,  Drake,  Edmunds, 
Ferry.  Frclingiiuysen,  llnrlan.  Howard,  Howe,  Mor- 
gan, Morrill  of  Maine,  Morrill  of  Vermont.  Patter- 
son of  New  Ilampshire,  Pomcroy,  Ramsey,  Sherman, 
Siiracuc.  Stewart, Thayer,  Tipton,  Williams,  Wilson, 
and  Yates— 21*. 

NOT  VOTING-Messrs.  Morton,  Norton,  Kye, 
Sumner,  and  Wade — 5. 

So  the  Senate  decided  the  evidence  to  be 
inadmissible. 

GiDEOx  Welles — examination  continued.  ■ 

By  Mr.  Evabts  : 

Question.  At  the  Cabinet  meetings  held  at 
the  period  from  the  presentation  of  the  bill  to 
the  President  until  lus  message  sending  in  his 
objections  was  completed  was  the  question 
whether  Mr.  Stanton  was  within  the  operation 
of  the  civil-tenure  act  the  subject  of  consider- 
ation and  determination? 

Mr.  Manager  BUTLEB.  Stop  a  moment 
We  object. 

The  CHIEE  JUSTICE.  'The  counsel  wiU 
please  propose  their  question  in  writing. 

Mr.  EVARTS.  I  will  make  an  offer,  with 
the  permission  of  the  Chief  Justice. 

Tne  offer  was  reduced  to  writing,  and  read 
by  the  Chief  Clerk,  as  follows: 

We  olTer  to  prove  that  at  the  meetings  of  the 
Cabinet  at  which  Mr.  Stanton  was  present,  held 
while  the  tenure-of-offiee  bill  was  before  the  Presi- 
dent for  approval,  the  advice  of  the  Cabinet  in  repaid 
to  the  aame  was  asked  by  the  President  and  given 
by  the  Cabinet;  andthorenpon  the  question  whether 
Mr.  Stanton  and  the  other  Secretaries  who  had  re- 
oeived  their  appointment  trom  Mr.  Linooln  were 
within  the  restrictions  upon  the  President's  power  of 
removal  from  office  created  by  said  act  was  consid- 
ered, and  the  opinion  expressed  that  the  Secretaries 
appointed  by  Mr.  Linooln  were  not  within  sash 
rostrietions. 

Mr.  Manager  BUTLER.  We  object,  Mr. 
Preeident  and  Senators,  that  this  is  only  ask- 
ing the  advice  of  the  Cabinet  as  to  the  con- 
struction of  a  law.  The  last  question  was  as 
to  the  constitutionality  of  a  law,  and  advice  as 
to  law  we  suppose  to  be  wholly  included  within 
the  last  ruling  of  the  Senate.  We  do  not  pro- 
pose to  argue  it. 

Mr.  EVABTS.  We  do  not  so  regard  tho 
matter ;  and  even  if  the  ruling  should  be  so 
rightly  construed,  still,  Mr.  Chief  Justice  and 
Senators,  it  would  be  proper  for  ns  to  make 
this  oSbr  accepting  your  ruling,  if  it  were  not 
a  matter  for  debate.  We  understand  that  the 
disposition  of  the  question  of  evidence  already 
made  may  turn  npon  any  one  of  several  con- 
siderations quite  outside  of  the  present  inqnury ; 
as,  for  instance,  if  it  should  be  held  to  have 
turned  upon  considerations  suggested  by  some 
of  the  questions  put  by  one  or  more  of  the  Sen- 
ators of  this  body,  as  to  the  importanoe  or  per- 
tinence of  evidence  as  bearing  upon  the  ques- 
tion of  the  constitutionality  of  a  law,  as  tending 
to  justify  or  explain  or  affect  with  intent  the 
act  alleged  of  a  violation  of  the  law. 

The  present  evidence  sought  to  be  introduced 
is  quite  of  another  complexion,  and  has  this 
pu  rpose  and  object  in  reference  to  several  views 
that  may  be  applied  to  the  President's  conduct ; 
in  the  first  place,  as  respects  the  law  itself,  that 
a  new  law  confessedljr  reversing,  or,  as  was 
frequently  expressed  in  the  debates  of  the 
Houses  which  passed  the  law,  "  revolutionizing 
the  action  of  the  Qovernment"  in  respect  to 
this  exercise  of  executive  power,  and  in  respect 
to  this  particular  point  also  of  whether  it  had 
any  efficacy  or  was  intended  to  have  any  appli- 
cation which  should  fasten  upon  the  President's 
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Secretaries  iHiom  he  nerer  bad  selected  or  ap- 
pointed, whKli  formed  the  subject  of  so  much 
opinion  in  the  Senate,  and  also  in  the  House 
of  Itepresentatiyes,  was  made  a  subject  of  in- 

aair;  and  opinion  by  the  President  himself,  and 
lat  his  action  concerning  which  he  is  now 
brought  in  question  here  in  the  removal  of  Mr. 
Stanton,  was  based  upon  his  opinion  attet 
proper  and  diligent  efforts  to  get  at  a  correct 
opinion,  whether  Mr.  Stanton  was  within  the 
law ;  and,  therefore,  that  his  conduct  and  action 
was  not  in  the  intent  of  violating  the  law  which, 
it  is  said  here,  caouot  be  qualiiied  even  onder 
these  charges  by  showing  that  he  did  not  do  it 
with  intention  of  violating  the  Constitution. 

The  point  now  is  that  he  did  not  do  it  with 
intent  of  violating  the  law,  but  that  he  did  it 
with  the  intent  ofoxercising  a  well-known,  per- 
fectly established  constitntional  power,  deemed 
by  him,  on  the  advice  of  these  his  Cabinet,  not 
to  be  embraced  within  the  law;  and  if  the 
question  of  the  intent  of  his  violation  of  duty, 
of  the  purpose  and  the  motive  nnd  the  object 
and  the  result,  the  injury  to  the  public  service 
or  the  order  of  the  State  is  to  form  a  part  of 
the  inquiry,  then  we  bring  him  by  one  mode 
of  inquiry  within  obedience  to  the  Constitution 
as  he  was  advised,  and  by  this  present  object 
of  inquiry  within  obedience  to  the  law  as  he 
was  aidvised. 

So,  too,  it  has  a  bearing  from  the  presence 
of  Mr.  Stanton  and  his  assent  to  these  opin- 
ions, on  the  attitude  in  which  the  President 
stood  in  regard  to  his  right  to  expect  from  Mr. 
Stanton  an  acquiescence  in  the  exercise  of  the 
power  of  removal,  which  stood  upon  the  Con- 
stitution in  Mr.  Stanton's  opinion,  and  which 
was  not  affected  by  the  law  in  Mr.  Stanton's 
ppinion ;  and  thus  to  raise  precisely  and  defi- 
nitely ill  this  aspect  the  qualifications  of  the 
President's  coarse  and  condoct  in  this  behalf 
as  intending  an  application  of  force,  or  con- 
templating the  possibility  of  the  need  of  an 
application  of  force. 

Mr.  Manager  BUTLER.  Without  intending 
to  debate  this  proposition,  I  desire  to  call  the 
attention  of  the  Senate  to  the  fact  that  the 
question  seeks  to  inquire  whether  the  Cabinet, 
including  Mr.  Stanton,  did  not  advise  the 
President  that  the  bill  as  presented  for  his  con- 
sideration did  not  appljr  to  Mr.  Stanton  and 
tkose  in  like  sitnation  with  him.  I  desire  to 
call  the  attention  of  the  Senate  to  Exhibit  A, 
on  the  88th  page,  which  is  the  veto  message, 
wherein  the  President  vetoes  the  bill  expressly 
npon  the  ground  that  it  does  inclnde  all  his 
Cabinet,  so  that  if  they  advised  him  to  the  con- 
trary, the  advice  does  not  seem  to  have  bad 
operation  on  bis  mind. 

Mr.  Manager  BOUTWELL.  Read  the 
words. 

Mr.  Manager  BUTLER.    I  will. 

"  To  the.  Sennle  of  Ihc  United  Stalet.- 

"I  liavc  cnrcfuUy  cxnmined  the  bill  torcsulntotho 
tenure  of  certain  civil  oliiccs.  The  material  ijortion 
ot'  the  bill  ifi  contuiDcd  iu  the  first  scetion.  nud  is  of 
the  enVct  folluwinp,  namely; 

"  That  every  person  holdinff  any  civil  oflicr  to  which 
ho  has  been  appointed  by  and  with  the  advice  and 
consent  of  tbo  ticnate,  and  every  person  who  shall 
hereafter  bo  api*ointed  to  any  such  oflicc,  and  shall 
bccomo  duly  qualiticd  to  act  therein,  i?,  and  shall  be, 
entitled  to  hold  suchoOiceiintil  asuccessorshallhave 
been  appointed  by  the  President,  with  the  advice  and 
consent  of  the  Senate,  and  duly  aualificJ;  mid  that 
the  .Secretaries  of  State,  of  the  Treasury,  of  War,  of 
tbo  Navy,  and  of  the  Interior,  the  Postmaster  Gen- 
eral, and  the  Attorney  Ucnoral,  shall  hold  their  olHoea 
respectively  for  audduriiipthe  tcrmoftho  President 
by  whom  they  may  have  been  appointed,  and  for  one 
month  thereafter,  subject  to  removal  by  and  with  the 
aflyiee  and  consent  of  the  Senate. 

"These  provisions  arequaliiicd  by  a  reservation  in 
the  fourth  section,  "that  nothing  contained  in  the 
bill  shall  bo  construed  to  extend  the  term  of  any 
oflico  the  duration  of  which  is  limited  by  law.'  In 
clfect  the  bill  provides  that  the  President  shall  not 
remove  from  their  places  any  of  the  civil  officers 
whoso  terni.t  of  service  are  not  limited  by  law  with- 
out the  advice  and  consent  of  the  Senate  of  the  Uni- 
ted States.  The  bill,  in  this  respect,  conflicts,  in  my 
^udzineij,  with  the  Constitution  of  the  United  States. 
XUoQucjit  ion,  as  Congress  is  well  aware,  is  by  no  means 
a  n«»  one." 

Aud  then  be  goes  on  to  argue  npon  the  de- 
bate of  1789,  which  wholly  applied  to  Cabinet 
ollicera,  and  you  will  find  that  that  is  the  gist 
oflhu  President's  whole  argument.     Then,  on 


the  forty.'fint  page,  after  having  exbansted  the 
argument  as  to  the  Cabinet  offiocrs,  he  says : 

"It  applies  equally  to  every  other  offlcer  of  the 
Oovemmeot  appointed  by  the  President  whose  tern 
of  duration  is  not  specially  declared.  It  iseupported 
by  the  weighty  reason  that  the  subordinate  officers 
10  the  ozeeutive  department  ought  to  hold  at  the 
pleasure  of  the  head  of  the  department,  beoaose  he 
IS  invested  generally  with  the  executive  authority, 
and  the  participation  in  that  authority  by  the  Sen- 
ate was  an  exception  to  a  general  principle,  and 
onffbt  to  be  taken  Btriotly..  The  Prcsideot  is  the 
creat  responsible  officer  Mr  tho  eseoation  of  the 
laws." 

But  I  must  ask  attention  to  the  point  that 
there  is  some  additional  reason  to  have  this 
evidence  ^o  in  because  Mr.  Stanton  gave  such 
construction  to  the  law.  It  was  oiTered  in  the 
last  proposition  voted  upon  to  show  that  Mr. 
Stanton  gave  advice  as  to  the  constitutionality 
of  the  law;  so  that  in  this  respect  the  two 
propositions  stand  precisely  alike  in  principle, 
and  cannot  be  distinguished. 

It  is  said  this  evidence  should  be  admitted 
to  show  that  the  President  when  he  removed 
Stanton  and  put  in  Thomas,  supposed  that 
Stanton  didnot  believe  himself  to  be  within  the 
law  and  protected  in  office  by  its  enactments. 
Mr.  Stanton  had  just  been  reinstated  uuder  the 
law ;  had  refused  to  resign  because  he  could  not 
be  touched  under  the  law ;  had  put  the  Presi- 
dent's power  to  defiance,  as  the  President  says 
in  his  message,  because  he  believed  that  the 
law  did  not  allow  him  to  be  touched.  Now, 
does  this  evidence  tend  to  show  that  the  Presi- 
dent thought  Mr.  Stanton  would  agree  that  he 
was  not  kept  in  office  by  the  law,  and  go  out 
when  he  pat  in  Mr.  Thomas?  Does  any  sane 
man  believe  that  the  President  thought  that 
Mr.  Stanton  wonld  yield  on  the  ground  that  he 
was  not  covered  by  the  law  when  he  was  re- 
moved and  _  Mr.  Thomas  appointed  7  The 
President  did  not  put  his  belief  oo  any  such 
ground ;  he  put  it  on  the  ground  that  Stanton 
was  a  coward,  and  would  not  dare  resist ;  not 
that  he  did  not  believe  himself  within  the  law 
and  protected  by  it,  but  that  his  nerve  would 
not  be  sufficient  to  meet  General  Thomas. 
That  was  the  President's  proposition  to  Gen- 
eral Sherman  ;  it  was  a  reliance  on  the  nerves 
of  the  man,  not  opoD  his  construction  of  the 
law.  Therefore,  I  must  call  your  attention  to 
the  fact  that  these  offers  are  wholly  illusory 
and  deceptive.  They  do  not  show  the  thing 
contended  for ;  th^y  cannot  show  it ;  they  have 
no  tendency  to  show  it,  and  whether  they  have 
or  have  not,  the  Senate,  ly  solemn  decision, 
have  said  that  the  advice  of  Cabinet  officers  is 
not  the  legalvehicleof  proof  by  which  the  fact 
is  to  be  shown  to  the  Senate,  even  if  it  were 
competent  to  be  proved  in  any  manner. 

Mr.  EVARTS.  Mr.  Chief  JusUce  and  Sen- 
ators, the  reference  to  the  orgameat  of  tke 
President's  message,  which  is  contained  on 
page  38  and  the  foUowing  pages  of  the  record, 
seems  hardly  to  require  any  attention.  The 
President  is  there  arguing  gainst  (he  bill  aa  a 
matter  of  legislation,  and  rightly  regards  it  in 
its  general  application  to  the  officers  of  the 
Government,  loduding  the  principal  officers 
of  the  Departments.  The  minor  considera- 
tion of  whether  or  not  it  by  its  own  terms 
reached  the  particular  persons  who  held  their 
commissions  from  President  Lincoln  could  not 
by  any  posBibility  have  been  the  subject  of  dis- 
cussion by  the  President  of  the  United  States 
in  sending  in  his  objections  to  the  bill  on  con- 
stitutional grounds.  It  was  not  a  constitutional 
question  whether  the  bill  included  the  officers 
who  had  received  their  commissions  from 
President  Lincoln,  or  did  not  exclude  them. 

The  learned  Manager  seems  equally  unfor- 
tunate in  his  reference  to  the  conduct  of  Mr. 
Stanton  upon  the  preliminary  proceeding  of 
his  suspension  under  the  civil-tenure  act,*  for 
no  constmction  can  be  pat  upon  Mr.  Stanton's 
conduct  there  except  that  he  did  not  think 
he  was  under  the  act,  I  suppose,  beeanae  he 
said  he  did  not  yield  to  the  act  which  author- 
ized suspension,  but  yielded  to  force.  So  much 
for  that. 

Now,  I  come  to  the  principal  inquiry ;  and 
that  is  whether  or  not  it  bears  either  npon  the 


President's  conduct  in  attempting  a  removal  of 
Mr.  Stanton  because. he  was  not  under  the  bill, 
or  whether  it  bears  npon  Uie  rightful  expecta- 
tion and  calculation  of  the  President  that  the 
attempt  would  be  recognized  as  suitable  by  Mr. 
Stanton  because  he,  Mr.  Stanton,  did  not  be- 
lieve he  was  within  the  bill. 

It  will  be  observed  that  the  Presideat  bad  a 
perfect  right  to  suppose  that  Mr.  Stanton  would 
not  attempt  to  oppose  him,  the  President,  in 
the  exercise  of  an  accustomed  authority  of  the 
Chief  Executive  since  he,  Mr.  Stanton,  believed 
it  to  be  nnlawfal;  and  if  the  Executive  had 
been  advised  by  Mr.  Stanton  on  this  very  point 
that  he,  Mr.  Stanton,  was  not  protected  by  the 
restrictions  of  the  civil  tennre-of-office  bill,  then 
the  President  had  a  right  to  suppose  that  when 
the  executive  authority  given  by  the  Constitu- 
tion, as  it  was  nnderstood  by  Mr.  Stanton,  was 
not  impeded  by  the  operation  of  the  special  act 
of  Congress,  Mr.  Stanton  of  course  would  yield 
to  this  unimpeded  constitutional  power. 

The  CHIEF  JUSTICE.  Senatore,  the  Chief 
Justice  is  of  opinion  that  this  testimony  is 
proper  to  be  taxen  into  consideration  by  the 
Senate  sitting  as  a  court  of  impeachment;  but 
he  is  unable  to  determine  what  extent  the  Senate 
is  disposed  to  give  to  its  previous  mling,  or  how 
fiur  they  consider  that  raling  applicable  to  the 
present  question.  He  will  therefore  direct  the 
Secretary  to  read  the  offer  to  prove,  and  then 
will  submit  the  question  directly  to  the  Senate. 

Mr.  DRAKE.  On  that  I  ask  for  the  yeas 
and  nays. 

The  Chief  Clerk  read  the  offer,  as  follows : 

We  offer  to  prove  that  at  the  meetings  of  the  Cabi- 
net at  which  Mr.  Stanton  was  present,  held  while  the 
tenore-of-civil-oiBce  bill  was  before  tfcePresident  for 
approval,  the  advioe  of  the  Cabinet  in  regard  to  the 
same  was  asked  by  the  President  and  given  by  the 
Cabinet,  and  thereuiwn  the  questioa  whether  Mr. 
Stanton  and  the  other  Se<^etaries  who  had  roeeived 
their  appointment  from  Mr.  Iiinooln  were  within  the 
restrictions  upon  the  President's  power  of  removal 
from  office  created  by  said  act,  was  eonsidered  and 
tho  opinion  expressed  that  the  Seeretsries  appointed 
by  Mr.  Iiinooln  were  not  within  such  restrictions. 

The  CHIEF  JUSTICE.  On  this  quesUon 
the  Senator  from  Missouri  asks  for  tne  yeas 
and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  22,  nays  26;  as  follows: 

YEAS— Messn.  Anthony,  Bayard,  Bnckalew,  Davis, 
Dixon,  Doolittle,  Fessenden,  Fowler,  Qrimes,  Hea- 
derson,  Hendricks,  Johnson.  McCroery,  Pattcnon  ef 
Tenn  essee.  Ross,  Sanlsbury,  Sherman ,  Sprasae,Tnun- 
buU,  Van  Winkle,  Viokers,  and  Willey-^ 

NAYS— Messrs.  Cameron,  Cattell.Chaadler.  Cole, 
Oonncss,  Corbett,  Cragin,  Drake,  Bdmunds,  Feny, 
Frelinghuyson,  Harlan,  Howard,  Howe,  Morgao, 
Morrill  of  Maine,  Morrill  of  Vermont,  Patterson  of 
Now  Uampshire,  Pomeroy,  Kamsey,  Stewart,  Thayer, 
Tipton,  Williams,  WlUon,  and  Yates— 26. 

NOT  VOTINO— Messrs.  Conkling,  Morton,  Nortaa. 
Nye,  Snmner,  and  Wade— 6. 

So  the  evidence  proposed  to  be  offered  was 
decided  to  be  inadmissible. 

Mr.  EVARTS,  (tothe witness.)  Mr.  Wellea, 
at  ai\y  of  the  Cabinet  meetings  held  between 
the  time  of  the  passage  of  the  civil-tenore  act 
and  the  removal  of  Mr.  Stanton  did  the  sub- 
ject of  the  public  service  as  affected  by  the 
operation  of  that  act  come  up  for  the  connd- 
eration  of  the  Cabinet 

Mr.  Manager  BUTLER.    I  object. 

Mr.  EVARTS.     Thisismerelvintrodnctory. 

Mr.  Manager  BUTLER,    "  Yes"  or  "  not" 

Mr.  EVARTS.    Yes. 

Mr.  Manager  SUTLER.  We  do  not  object 
to  that. 

The  Witness,    I  answer  yes. 

By  Mr.  Evarts  : 

Quuium.  Was  it  considered  repeatedly. 

Annoer.  It  was  on  two  occasions,  if  notiaoi*. 

Qae*H»n.  Daring  those  considerations  and 
discussions  was  the  question  of  the  importance 
of  having  some  determination  judicial  in  its 
oboiaeter  of  the  constitationality  of  tUt  lam 
considered  ? 

Mr.  Manager  BUTLEB.  Stay  a  moaiMit; 
we  olgect. 

Mr.  EVARTS.  It  only  calls  for  "yer '  or 
"no." 

Mr.  Manager  BUTLBR.  If  it  means  only 
to  get  in  "yes"  or  "no,"  whether  it  was  corn- 


it  M  not  very  i[ii|M>rtaat. 
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Mr.  BTART8.    That  is  all. 

Mr.  Manager  BDTLBR.  Then  it  is  not  to 
got  in  that  there  iraseny  particnlsr  considera- 
UOB  on  a  given  point.  In  other  words,  to  make 
mTself  plain,  by  asking  a  series  of  well-con- 
tnvcd  questions,  one  might  get  in  pretty  much 
what  was  done  in  the  Cabinet  b^  "yes"  or 
"  no"  answers.  We  object  to  it  as  immaterial ; 
and  now  we,  perhaps,  rai^t  bare  it  settled  at 
once,  as  well  as  ever.  If  this  line  of  testimony  is 
immaterial,  then  it  is  immaterial  whether  the 
matter  was  considered  in  the  Cabinet  If  the 
determination  of  the  Senate  is  that  what  was 
done  in  the  Cabinet  should  not  come  in  here, 
then  whether  it  was  done  is  wholly  immaterial, 
and  is  as  objectionable  as  what  was  done. 

Mr.  BVARTS.  Yes;  but  the  honorable 
Miinager  will  be  so  good  as  to  remember  that 
the  rulings  of  the  Senate  have  expressly  de- 
termined that  all  that  properly  bears  npon  the 
question  of  the  intent  of  the  President  in  mak- 
ing the  removal  and  appointing  the  ad  interim 
holder  of  the  office  with  a  view  of  raising  the 
jadicial  qaeation  is  admissible,  and  has  been 
admitted. 

Mr.  Manager  BUTLER.  We  never  have 
heard  that  ruling.  It  may  have  escaped  us, 
perhaps. 

Mr.  BVARTS.  By  examining  llie  reeord 
yon  will  find  it 

Mr.  Manager  BUTLER.  We  have  exam- 
ined it  with  great  care ;  bot  we  shall  not  find 
that,  we  think.  WHl  yon  have  the  kindness 
to  read  that  ruling? 

Mr.  BVARTS.  It  is  in  the  memory  of  the 
court 

Mr.  Manager  BUTLBR.  The  rtiKog  is  on 
the  record. 

The  CHIEF  JUSTICE.  If  the  question  be 
objected  to  it  will  be  reduced  to  writing. 

The  ofler  of  the  counsel  for  the  respondent 
was  reduced  to  writing  and  handed  to  tne  Man- 
agers. 

Mr.  Manager  BUTLER.  By  "  the  removal" 
do  I  understand  down  to  the  21st  of  February, 
1868  T 

Mr.  BVARTS.    Yes,  sir. 

Mr.  Mani^r  BUTLBR.  May  I  insert  these 
words:  "21st  of  February,  18887" 

Mr.  BVARTS.  You  may  alter  the  word 
«« removal"  to  "order  of  the  2lBt  of  February, 
1868,  for  the  removal." 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  offer  made  by  the  counsel  for  the 
President 

The  offsr  was  handed  to  the  desk  and  read, 
as  follows : 

We  offer  to  prove  that  at  the  Cabinet  meotinn 
between  the  pasaace  of  the  tenure-of-oivil-offloebill 
and  the  ocdw  of  th*  21st  of  Febnuurr.  U68.  for  the 
removal  of  Mr.  Stanton  npon  oocanons  when  the 
condition  of  the  publie  service  was  affected  by  tbe 
operation  of  that  oill  came  up  for  the  oonsideration 
MM  adviee  of  the  Cabinet  it  was  oonaidered  by  the 
Freaident  and  Cabinet  that  a  proper  regard  to  the 
pnblio  aerriee  made  it  desirable  that  npon  aome 
proper  oaae  a  indioial  determinatioa  on  the  oonsti- 
talMBaiity  of  the  law  should  be  obtained. 

Mr.  Manager  BUTLBR.  Mr.  Presidentand 
Senators,  we,  of  the  Managers,  object,  and  we 
should  like  to  have  this  question  determined  in 
the  minds  of  the  Senators  upon  this  principle. 
We  understand  here  that  the  determination  of 
tke  Senate  is,  that  Cabinet  discussions,  of  what- 
ever nature,  shall  not  be  pstin  as  ashieldto  the 
President  That  I  understand,  for  one,  to  be 
the  broad  principle  upon  which  this  class  of 
qnestions  stand  and  npon  which  the  Senate  has 
voted;  and,  therefore,  these  attempts  to  get 
around  it,  to  get  in  by  detail  and  at  retait— if  I 
asy  use  that  expression — evidence  which  in  its 
wholeeale  character  cannot  be  admitted,  are 
simply  tiring  out  and  wearing  out  the  patience 
of  tne  Senate.  I  should  like  to  have  it  settled, 
otic«  Ibr  all,  if  it  ean  be,  whether  the  Cabinet 
eonsnitations  npon  any  subject  are  to  be  a 
sbield.  Upon  this  particular  offer,  however, 
I  will  leave  the  matter  with  the  Senate  after  a 
singie  snggestion. 

It  i«  offered  to  show  that  the  Cabinet  eon- 
nrlt*4i  upon  the  desirability  of  getting  np  a  case 
to  test  the  constitntionality  of  the  law.  It  is 
either  materiat  or  immaterial.     It  might  f  os- 


ably  be  material  in  one  view  if  Uiey  mean  to 
say  that  they  consulted  npon  getting  np  this 
case  in  the  mode  and  manner  that  it  is  brought 
here,  and  onlv  in  that  event  conld  it  hs  mate- 
rial. Does  the  question  mean  to  ask  if  they 
consulted  and  agreed  together  to  bring  up  this 
case  in  the  form  in  which  it  has  been  done? 
If  they  agreed  upon  any  other  proceeding  it  is 
wholly  immaterial;  but  if  they  agreed  npon 
this  case,  then  we  are  in  this  condition  of  things, 
that  they  propose  to  justify  the  President's  act 
by  the  advice  of  his  subordinates,  and  substi- 
tute their  opinion  upon  the  legality  of  his  action 
in  this  case  for  yours. 

Senators,  yon  passed  this  tennre-of-office 
act  That  might  have  been  done  by  inadvert- 
ence. The  President  then  presented  it  to  you 
for  jrour  revision,  and  you  passed  it  again 
notwithstanding  his  constitutional  argument 
npon  it  The  President  then  removed  Mr. 
Stanton,  and  presented  its  nnconstitutionality 
again,  and  presented  also  the  question  whether 
Mr.  Stanton  was  within  it,  and  you,  after  sol- 
emn deliberation  and  argument,  again  decided 
that  Mr.  Stanton  was  within  its  provisions  so 
as  to  be  protected  by  it,  and  that  the  law  was 
constitutional.  Then  he  removed  Mr.  Stanton 
on  the  2l8t  of  February,  and  presented  the 
same  question  to  you  again,  and  again,  afler 
solemn  argument,  you  decided  that  Air.  Stan- 
ton was  within  its  provisions  and  that  the  law 
was  constitutional.  Now  they  offer  to  show 
the  discussions  of  the  Cabinet  upon  its  consti- 
tutionality to  overrule  the  qnaaruple  opinion 
solemnly  expressed  by  the  Senate  upon  these 
very  (questions — fonr  umes  upon  the  constitu- 
tionality of  the  law,  and  twice  upon  its  consti- 
tutionality and  upon  the  fact  that  Mr.  Stanton 
was  within  it  Is  that  testimony  to  be  put  in 
here?  The  proposition  whether  it  was  desir- 
able to  have  this  constitutional  question  raised 
is  the  one  presented.  If  it  was  any  other  con- 
stitutional question  in  an^  other  case,  then  it 
is  wholly  immaterial.  If  it  is  this  case,  then 
yon  are  trying  that  qnestion,  and  they  propose 
to  substitute  the  judgment  of  the  Cabinet  for 
the  Judgment  of  the  Senate. 

Mr.  BVARTS.  I  must,  I  think,  be  allowed 
to  tey  that  the  patience  of  the  Senate,  which 
is  so  frequently  referred  to  by  the  learned  Man- 
agers as  being  taxed,  seems  to  be,  in  their  judg- 
ment, a  sort  of  unilateral  patience,  and  not 
open  to  impressions  upon  opposite  sides.  Now, 
Senators,  tne  proposition  can  be  very  briefly 
submitted  to  you. 

By  decisive  determinations  upon  certain 
questions  of  evidence  arising  in  this  cause 
yon  have  decided  that,  at  least,  what  in  point 
of  time  is  so  near  to  this  action  of  the  Presi- 
dent as  may  fairly  import  to  show  that  in  his 
action  he  was  governed  by  a  desire  to  raise  a 
qnestion  for  judicial  determination  shall  be 
admitted.  About  that  there  can  be-  no  qnes- 
tion that  the  record  will  confirm  my  state- 
ment Now,  my  present  inquiry  is  to  show 
that  within  this  period,  thus  extensively  and 
comprehensively  named  for  tbe  present,  in 
his  official  duty  and  in  his  consultations  con- 
cerning his  official  duty  with  the  heads  of  De- 
partments, it  became  apparent  that  the  opera- 
tion of  this  law  raised  embarrassments  in  the 
public  service  and  rendered  it  important  as  a 
practical  matter  that  there  shonld  be  a  de- 
termination concerning  the  constitntionality 
of  the  law,  and  that  it  was  desirable  that  upon 
a  proper  case  snch  a  determination  shonld  be 
had.  I  submit  the  matter  to  the  Senate  with 
these  observations. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  offer  to  prove. 

The  Chief  C^erk  read  the  offer. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  snbmit  the  qnestion  to  the  Senate. 

Mr.  CONNESS  called  for  the  yeas  and  nays, 
and  they  were  ordered. 

Mr.  HENDERSON.  Mr.  President,  I  de- 
sire to  submit  a  question  to  the  Managers 
before  I  vote.     I  send  it  to  the  desk. 

The  CHIEF  JUSTICE.  The  qnestion  pro- 
pounded to  the  honorable  Managers  by  the 
Senator  from  Missouri  wilt  be  read. 


The  Chief  Clerk  read  as  follows: 

If  the  President  shall  be  convioted,  he  most  be 
removed  from  office. 

If  hia  guilt  should  be  so  great  as  to  demand  raoh 
puniahment,  be  may  be  diaonalifled  to  hold  and  en- 
joy any  office  under  tbe  United  States. 

la  not  tbe  evidence  now  offered  competent  to  so 
before  the  oonrt  in  mitigation  t 


Mr.  Manager  BUTLER.  Mr.  President  and 
Senators,  I  am  instructed  to  answer  to  that, 
that  we  do  not  believe  this  would  be  evidence 
in  any  event ;  but  all  evidence  in  mitigation  of 
punishment  must  be  submitted  after  verdict 
and  before  judgment,  save  where  the  jury  fix 
the  punishment  in  their  verdict,  which  is  not 
tbe  case  here.  Evidence  in  mitigation  never 
is  put  in  to  influence  the  verdict;  but  if  a  ver- 
dict of  guilty  is  rendered,  then  circumstances 
of  mitigation,  such  as  good  character  or  pos- 
sible commission  of  the  crime  by  inadverteucet 
can  bo  given,  but  not  upon  the  issue. 

Mr.  CONKLING.  Is  that  the  rule  of  prac- 
tice before  this  tribunal? 

Mr.  Manager  BUTLER.  I  do  not  know  aa 
there  are  any  rules  of  practice  here. 

Mr.  CONKLING.  Would  that  be  applica- 
ble to  this  tribunal? 

Mr.  Manager  BUTLER.  I  am  asked  by 
the  honorable  Senator  fiK>m  New  York  whether 
it  would  be  applicable  before  this  tribunal. 
Under  the  general  practice  of  impeachments 
judgment  is  never  given  by  tbe  Honse  of  Peers 
until  demanded  by  the  Commons.  Whether 
that  may  be  applicable  here  or  not  I  do  not 
mean  at  this  moment  to  determine.  I  say 
judgment  never  is  given  until  demanded,  and 
as  this  judgment  is  to  be  given  as  a  separate 
act,  if  evidence  in  mitigation  is  applicable  at 
all,  it  must  be  given  to  influence  that  event 
There  is  an  appreciable  time  in  this  tribunal, 
as  in  all  others,  between  a  verdict  of  guilty 
and  the  act  of  judgment ;  and  if  any  such  evi- 
dence can  be  given  at  all  it  must,  in  my  judg- 
ment, be  given  at  that  time.  It  certMnly  can- 
not be  given  for  any  other  purpose. 

I  have  already  stated  that  we  do  not  believe 
it  to  be  competent  at  all,  and  I  am  so  instructed 
by  my  associates;  but,  if  ever  competent,  it 
cannot  be  competent  until  the  time  arrives  for 
the  consideration  of  the  judgment  If  I  ma^ 
ask  a  question,  I  would  inquire  do  the  Presi- 
dent's counsel  offer  this  evidence  in  mitiga- 
tion, because  if  they  do  that  will  raise  another 
question.  We  shall  not  object  to  it,  perhaps, 
even  now,  in  miti^tion,  because  that  will  be 
a  confession  of  guilt     [Laughter.] 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  offer  to  prove  once  more. 

The  offer  was  read  as  follows : 

We  offer  to  prove  that  at  the  Cabinet  meetinn  be- 
tween tbe  passage  of  the  tenure-of-oivil-oBee  nil  and 
tbe  order  of  the  2l8t  of  February,  1868.  for  the  re- 
moval of  Mr.  Stanton,  upon  ocoaaiona  wnen  tbe  con- 
dition of  tbe  pnblio  aervice  waa  affected  by  tho  oper- 
ation of  that  bill  came  op  for  the  oonaideration  and 
advice  of  tbe  Cabinet,  it  waaconaidored  by  tbe  Pref- 
ident  and  Cabinet  tbata  proper  regard  to  the  pablio 
aervice  made  it  desirable  that  upon  aome  proper  oaae 
a  jadicial  determination  en  the conatitnaonaUty  of 
the  law  should  bo  obtained. 

The  CHIEF  JUSTICE.  Senators,  yon  who 
are  of  opinion  that  the  evidence  offered  bj[  the 
connsel  for  the  President  should  be  received 
will,  when  your  names  are  called,  answer 
yea;  those  of  the  conlarary  opinion,  nay.  The 
Secretary  will  call  the  roU. 

The  question  being  taken  by  yeas  and  nays, 
resulted— yeas  19,  nays  80;  aa  follows: 

TEAS  —  Mciisra.  Anthony,  Bayard,  Bnckalew. 
Davia,  Dixon,  DoolitUe,  Foaaenden,  Fowler,  Grimes, 
UenderaoD,  Hendricks,  Johnson.  UcCreeiy,  Patter- 
aon  of  Tcnneaaee,  Boas,  Saulabury,  Trumbull,  Van 
Winkle,  and  Viokers— 19. 

KAYS— Herara.  Cameron,  Cattell,  Chandler.  Cole, 
xyonkling,  Conaess,   Corbett    C 
mnnda.    Ferry,   Frelinghnyaen, 


Conkling,  Conaess,  Corbett  Crapin,  Drake,  Bd- 
mnnds.  Ferry.  Frelinghnyaen,  Harlan,  Howard, 
Howe,  Morgan,  Morrill  of  Haine,  Morrill  otjfor- 


mont'Patteraon  of  New  Hampshire^omoroy.  Bam- 


Wii 


Sherman,  Sprogne,   Stewart  Thayer.  liptoa. 


pragi 


llley,  Williiini»;  Wilson,  and  Yatc    „. 

NOT  V0TIN6f— Meeara.   Morton,   Norton,   Nye, 


.  Tbayei 

tea— 80. 


Bnmner,  and  Wade— 6. 

So  the  Senate  ruled  the  offer  to  be  inadmis- 
sible. 

Mr.  ANTHONY,  (at  two  o'clock  p.  m.)  I 
move  that  the  Senate  take  a  recess  for  fifteen 
miuntes. 
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SUPPLfiMENT  TO 


The  motioa  was  afi««d  to :  and  »t  the  expi- 
ntion  of  the  recess  tKe  Chier  Justica  resumed 
the  chair. 

Gideon  Welles' a  examination  continned. 

By  Mr.  Bvarts  : 

Question.  Mr.  Welles,  was  there  within  the 
[>eriod  embraced  in  the  inquiry  in  the  lastqaes- 
lioii,  and  at  any  discassions  or  deliberations  of 
the  Cabinet  concerning  the  operations  of  the 
civil  tenure  act,  or  the  rcqairements  of  the  pub- 
lic service  in  respect  to  the  same,  any  suggestion 
or  intimation  ot  any  kind  touching  orlooking 
to  the  vacation  of  any  oSice,  or  obtaining  pos- 
session of  the  same  by  force? 

Answer.  Never,  on  any  occasion 

Mr.  Manager  BUTLER.  Stop  a  moment. 
We  object. 

The  CHfEF  JUSTICE.  The  counsel  for 
the  President  will  please  reduce  the  question 
to  writing. 

The  question  was  reduced  to  writing  and  sent 
to  the  desk  and  read,  as  follows: 

Was  there,  witbiD  the  period  embraoed  in  the  in- 

3aii7  in  tbo  Inst  question,  and  at  any  discussions  or 
eliberatlons  of  tbeCabinetooneeroiDK  the  operation 
of  the  tenure  of  civil  office  act  and  the  reqoirements 
of  the  iiuulic  service  in  regard  to  the  same,  any  sog- 
cestion  or  intimation  whatever  tonohing  or  looking 
to  the  vneation  of  any  ofloe  by  foree  or  getting  pos- 
session of  the  same  by  force. 

Mr.  Manager  BUTLER.  To  that  we  object 
We  think  it  wholly  within  the  previous  ruling ; 
and  if  it  were  not,  it  would  be  incompetent 
upon  another  ground— that  to  show  that  the 
President  did  not  state  to  A,  B,  or  C  that  he 
meant  to  use  force  by  no  means  proves  that 
he  did  not  tell  E,  F,  and  a. 

Mr.  EVAUTS.  We  may  hereafter  call  per- 
sons to  testify  that  be  did  not  tell  E,  F,  and  G, 
and  that  would  not  prove  that  he  did  not  tell 
A,  B,  and  C. 

Mr.  Manager  BUTLER.  And  so  on  to  the 
«nd  of  the  alphabet. 

Mr.  EVARTS.  Yea ;  and  so  on  to  the  end 
of  lime.  The  question  is,  Mr.  Chief  Justice 
and  Senators,  a  negative  to  exclude  a  con- 
clusion ;  and  if  the  subject  of  force  or  the 
purpose  of  force  is  within  the  premises  of  this 
issue  and  trial,  evidence  on  the  part  of  the 
President  to  show  that  in  all  the  deliberations 
for  his  o6Scial  conduct  force  never  entered 
into  contemplation  is,  as  I  suppose,  rightfully 
offered  on  our  part. 

Mr.  Mauager  BUTLER.  We  object  to  the 
question,  whether  he  told  his  Cabinet  he  would 
or  would  not  ute  force,  as  wholly  immaterial 
and  as  within  the  last  ruling. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
does  not  understand  the  honorable  Manager  to 
object  to  it  as  leading. 

Mr.  Manager  BUTLER.  No;  itisnot  worth 
while  to  take  that  objection.  We  wish  to  come 
to  substance. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  submit  the  question  to  the  Senate. 

Mr.  GRIMES.    I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question. 

The  Chief  Clerk  tutain  read  the  question. 

The  CHIEF  J  USTICE.  Senators,  yoa  who 
are  of  opinion  that  this  question  is  admissible, 
will,  as  your  names  ore  called,  answer  yea ; 
those  of  the  contrary  opinion,  nay. 

Mr.  FERRY.  1  was  requested  by  the  Sen- 
ator from  Missouri  I  Mr.  Drake]  to  state  that 
he  was  called  away  by  sickness  in  his  family. 

The  anestion  being  taken  by  yeas  and  nays, 
resultea — yeas  18,  nays  26;  as  follows: 

TEAS— Messrs.  Anthony,  Bayard.  Buckalew,  Da- 
vis, Uixon,  Edmunds,  Fosseoden,  fowler,  Orimes, 
Hendricks,  Johnson,  MoCreery,  Patterson  of  Tennes- 
soe.  Koss,  Saulsbury,  Trumbiill,  Van  Winkle,  and 
Viekers— 18. 

NAYS— Messrs.  Cattell.  Chandler,  Cole.  Conkling. 
Couness,  Corbott,Crasin, Ferry, Frclinghnysen,Har- 
Irji.  Ilnwnrd,  Howe, Morgan, Morrill oiHaine, Mor- 
rill of  Vermont,  Patterson  of  New  Uampsbire,  Pom- 
rroy,  Ilninscy,  Sherman,  Stewart,  Thayer,  Tipton, 
Wilk-y.  Willinms.  Wilson,  and  Yates— ». 

N0TV0TIN(l—Messr8.0ameron.DoolitUe,  Drake, 
IIcn<<(>nson,  Morton,  Norton,  Nye,  Sprague,  Samner, 
»nd  Wade— 10. 

So  the  Senate  decided  the  question  to  be  in- 
admissible. 


Mr.  EVARTS.  We  are  throagk  with  the 
witness. 

Cross-examined  by  Mr.  Manager  Butler: 

Question.  Mr.  Welles  you  were  asked  if  you 
were  Secretary  of  the  Navy,  and  you  said  yon 
held  under  a  commission,  and  yon  gave  the 
date  of  the  commission? 

Antner.  March,  1861. 

Quitstion.  Yon  have  had  no  other? 

Amvoer,  No  other. 

Question.  And  you  have  been  Secretary  of 
the  Navy  down  to  to-day? 

AniiBer.  I  have  continued  to  this  time. 

Question.  Has  Lorenzo  Thomas  acted  aa  a 
member  of  the  Cabinet  down  to  to  day  from 
Uie  21st  of  February? 

.^nstoer.  He  has  met  in  the  Cabinet  since 
that  time. 

Question.  Did  he  meet  as  a  member  or  oot- 
sider? 

Mr.  EVARTS.  I  submit,  Mr.  Chief  Jus- 
tice, that  this  is  uo  cross-examination  upon 
any  matter  we  have  examined  upon,  as  far  as 
General  Thomas  is  concerned. 

Mr.  Manager  BUTLER.  I  waire  it  I  will 
not  have  a  word  upon  that 

By  Mr.  Manager  Butler: 

Question.  Now,  then,  you  told  us  of  some- 
thing said  between  yon  hnd  the  President  about 
a  movement  of  troops.  I  want  to  know  a  little 
more  accurately  when  that  was.  Jn  the  first 
place  what  day  was  it? 

Answer.  It  was  on  the22d  of  February. 

Question.  Is  there  any  doubt  about  that  in 
your  mind? 

Answer.  None  at  all. 

Question.  What  time  was  it? 

Answer.  It  was  not  far  from  twelve  o'clock. 

Question.  1  understood  yon  to  fix  that  time 
of  day  by  something  that  happened  with  the 
Attorney  General.     What  was  that? 

Answer.  I  called  on  the  President  ou  the 
22d,  about  twelve  o'clock.  The  reception  for 
official  business  at  the  Navy  Department  is 
from  eleven  to  twelve.  I  left  as  soon  as  I 
well  could,  after  that  matter  was  over,  and 
therefore  it  was  a  little  before  twelve  I  suppose. 
When  1  arrived  at  the  President's  and  called 
on  him,  the  Atttorney  General  was  there. 
While  there,  the  nomination  of  Mr.  Ewing 
was  made  out 

Question.  Never  mind  about  that ;  I  am  not 
uow  speaking  of  that 

Answer.  1  am  speaking  of  that  The  Pri 
vate  Secretary  wished  to  get  it  up  to  the  Sen- 
ate OS  early  as  he  could ;  and  Mr.  Stanbeiy 
remarked  that  he  wished  to  be  here,  I  think, 
about  twelve ;  that  he  had  some  appointment 
about  twelve ;  and  it  had  got  to  be  nearly  that 
time  then. 

Questio)u  I  understood  yon  to  say  that  he 
had  some  appointment  in  the  Supreme  Court 
Was  that  so? 

Answer.  I  will  not  be  sure  that  it  was. 

Question.  Did  you  not  state  yesterday  that 
he  had  an  appointment  in  the  Supreme  Conrt? 

Answer.  Perhaps  I  inferredthatitwasthere; 
I  cannot  say  that  he  said  it  was  at  the  Supreme 
Court,  or  where  it  was. 

Question.  Did  you  not  so  testify  yesterday? 

Answer,  Perhaps  I  did. 

Question.  How  was  the  fact? 

Answer,  He  had  an  engagement 

Question.  How  was  the  fact  as  to  your  teati- 
mony  yesterday — not  what  perhaps  you  did, 
but  how  do  you  remember  you  testified  on  that 
point  yesterday? 

^nsioer.  I  presume  I  testified  that  he  was  to 
come  here  at  twelve  o'clock  to  the  Supreme 
Court,  because  that  was  my  inference.  I  sup- 
posed it  was  so.  He  had  an  engagement  at 
twelve  o'clock,  and  wanted  to  get  away  as  soon 
as  he  could ;  and  it  was  in  connection  with  the 
nomination  of  Mr.  Ewing,  which  went  up  at 
the  same  time. 

Question.  Have  you  not  heard  since  yester- 
day that  the  court  did  not  sit  on  Saturdays? 

Answer.  No,  sir. 

Question.  Have  yon  heard  anything  on  that 
subject? 

Answer,  No,  sir. 


Question.  Do  yon  know  whether  they  ait  on 
Saturdays,  or  not? 

Answer.  I  do  not 

Question.  You  do  not  know  upon  that  mat- 
ter? 

Answer,  I  do  not. 

Question,  Now,  sir,  did  yon  learn  that  there 
was  any  other  movement  of  troops,  except  an 
order  upon  one  officer  of  the  regiment  to  meet 
General  Emory? 

^)Mto«r.  Well,  I  heard  of  two  or  three  thingi 
that  evening. 

Question.  I  am  now  speaking  of  the  effican 
of  the  regiment? 

Answer.  I  understand. 

Question,  Did  you  learn  that  there  was  any 
other  movement  of  troops  except  an  order  to 
on  officer  of  the  regiment  to  meet  Geaenl 
Emory? 

Answer.  I  heard  that  the  officers  of  the  ngi- 
ment  were  required  to  meet  ofc  beadqaarttw 
that  evening. 

Question.  At  what  time? 

Answer.  That  evening. 

Mr.  EVARTS.    The  21st 

By  Mr.  Manager  BtnrLBn: 

Qutition.  The  evening  of  the  21st? 

Answer.  The  evening  of  the  21st 

Question.  And  that  the  officers  were  called 
to  headquarters? 

Answer.  The  officers  were  called  to  hsod- 
qoarters. 

Qttestion.  Did  you  learn  whether  it  was  to 
give  them  directions  about  keeping  away  from 
a  masquerade  or  going  to  it  as  a  reason  why 
they  were  called  to  headquarters? 

Answer.  I  did  not  hear  the  reasons.  If  I 
had  heard  the  reasons  perhaps  they  would  have 
satisfied  me.    I  do  not  know  how  that  maybe. 

^sstt'on.  Yon  did  not  hear  the  reasons? 

Answer,  No ;  I  knew  the  fact  that  they  had 
been  called  to  meet  at  headquarters  that  evea- 


ing,  which  was  an  nnusuaf  order,  and  were 
called  from  a  party,  I  believe. 
Question.  What  party? 


.    Antwer.  A  party  that  was  in  F  or  G  street, 
I  think ;  a  reception. 

Question.  That  they  were  called  from  a 
party  to  go  to  headquarters.  Now,  sir,  that 
was  all  the  movement  of  troops  yoa  spoke  of 
yesterday  to  us,  was  it  not? 

Answer.  I  do  not  recollect  that  I  spoke  of 
others.     I  spoke  of  that 

Question.  Had  you  any  other  in  yonr  mind 
yesterday  but  that? 

Answer,  There  were  son-.e  other  movements 
in  my  mind ;  but  perhaps  not  connected  with 
General  Emory,  unless  they  were  called  there 
for  a  purpose. 

Question,  There  was  none  commnnieatedto 
you,  whatever  might  have  been  in  your  nuod, 
was  there? 

Answer.  What  do  yon  mean  by  "  none  ooa- 
municated?" 

Question,  No  other  movements  were  emn- 
mnnicatad  to  yon,  whatever  may  have  been  in 
your  mind,  that  evening  ? 

Answer.  I  heard  of  movements  that  even- 
ing, or  heard  of  appearances.  I  heard  that 
the  War  Department  was  lighted  up,  which 
was  on  unusual  matter. 

Question.  You  heard  that  the  War  Depart- 
ment was  lighted  up? 

Answer.  Idid.  Idonotknowthatlalladed 
to  that  to  President  Johnson :  but  that  was 
one  of  the  circumstances  that  I  heard  of  the 
evening  before. 

Question.  Then  the  movement  was  the  coll 
of  the  officers  of  one  regiment  to  meet  Gen- 
eral Emory.  How  many  officers  did  you  hoar 
were  called? 

Answer.  1  did  not  hear  the  nnmber  of  offi 
cers.  I  heard  that  General  Emory's  son  and 
his  orderlies,  one  or  two,  bod  called  at  a  party, 
requesting  that  any  officers  belonging  to  the 
fifth  regiment,  and,  I  believe,  to  his  own,  should 
repair  forthwith  to  headquarters;  which  was 
thought  to  be  a  very  unasual  movement 

Question.  I  did  not  oak  for  yow  thoaghti 
about  it  7 

Amsw».  Well,  I  thought  it  ^ 
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QvesUvH.  Those  officen  were  asked  to  come 
to  headquarters.  That  was  all  yoa  stated  to 
the  President  of  moremente  of  troops? 

Ansteer.  1  will  not  say  that  that  was  all.  . 

Quealion.  Is  it  all  that  yoa  remember  too 
did? 

Answer.  I  will  not  be  sure  whether  I  stated 
to  him  the  fact  of  the  lighting  up  of  the  War 
Department  that  night,  for  that  was  the  first 
of  the  intrenchment  there,  orwhether  I  alluded 
to  the  foot  that  there  was  a  company;  or  part 
of  a  company,  reported  to  me  as  being  seen 
in  the 

Quettion.  Excuse  me ;  I  am  only  asking 
what  you  stated,  not  what  yoa  think  yoa  did 
not  state. 

Annoar.  I  say  I  do  not  know  that  I  stated 
that. 

Quation.  And  I  am  asking  for  what  you 
stated? 

Answer.  I  say  I  do  not  know  that  I  stated 
to  the  President  that  the  War  Department  was 
lighted  np  that  night. 

Question.  I  do  not  ask  you  for  what  yon  do 
not  know  yoa  stated,  bat  what  you  know  you 
did  state? 

Mr.  EVARTS.  Your  question  was,  whether 
that  was  all  he  stated,  and  be  says  he  cannot 
say  whether  it  was  all  or  not. 

Mr.  Manager  BUTLER.  I  am  asking  if  it 
was  all  he  stated,  and  1  am  asking  not  for  what 
he  did  not  state,  but  for  what  he. did. 

Mr.  EVARTS.  He  says  he  cannot  say  but 
that  he  did. 

The  Witness.  I  stated  to  him  in  relation 
to  Geneml  Emory  and  what  I  beard  in  regard 
to  him.  Whether  I  alluded  to  the  other  tacts 
in  my  mind  I  cannot  say  now. 

Mr.  Manager  BUTLER.  Very  well ;  that 
is  cxactiv  what  I  want ;  but  I  did  not  want  to 
get  at  what  the  facts  were.  The  22d  was  to  be 
kept  as  a  holiday  ? 

Answer.  It  is  a  half  holiday,  I  believe.  The 
War  Department  closed  that  office  ;  but  I  sup- 
pose that  is  in  violation  of  law.  The  law  is 
ihat  the  Departments  shall  be  kept  open,  eaoh 
of  them  every  day  of  the  year,  save  Sundays 
and  the  Fourth  of  July  and  the  25th  of  Decem- 
ber.   The  War  Department  has  sometimes 

Mr.  Mansjrer  BUTLER.  Excoseme;  I  did 
not  ask  you  for  yoar  legal  opinion. 

The  WiTKEsa.  I  am  not  giving  a  legal  opin- 
ion.    I  am  stating  facts. 

Mr.  Manager  BUTLER.  Ton  say  it  is  in  vio- 
lation of  law.  I  suppose  that  is  a  legal  opinion  ? 

The  WiTNBSS.  You  can  read  the  law  and 
see  what  it  is. 

Question.  I  am  only  asking  yoa  whether,  in 
fact,  it  is  kept  as  a  holiday? 

Answer.  We  did  not  keep  it  as  a  holiday, 
aswekeepthe  Fonrthof  July.  Theclerkswere 
at  the  Department  and  were  required  to  clear 
their  desks  before  they  left. 

Question.  How  was  it  in  the  War  Depart- 
ment? 

Answer.  I  understood — if  yon  will  allow  me 
to  state  that — that  the  War  Department  was 
closed  on  that  day.  I  have  understood  it  was 
closed  on  other  days  |  but  the  Navy  Department 
had  not  been  closed  in  that  way. 

Question.  I  do  not  want  any  comparison 
between  the  Navy  and  War  Departments.  I 
oolj  ask  the  fact  if  it  was  closed  on  that  day. 
Did  yon  inquire  whether  the  officers  were 
called  together  to  notify  them  that  the  next 
day  was  to  be  a  holiday  or  not? 

Answer.  I  made  no  inquiries  on  the  sobjeet 
of  others,  but  communicated  to  the  President 
what  I  had  learned. 

Edgar  T.  Welles  sworn  and  'examined. 

By  Mr.  Evabts  : 

Question.  Yoa  are  the  son  of  Mr.  Secretary 
Welles? 

Attswer.  Yes,  sir. 

Question.  Are  you  employed  in  the  Navy 
Department? 

Answer.  Yes,  sir ;  I  am  chief  clerk  of  the 
Department. 

Qutstion,  (presenting  a  paper  to  the  wit- 
uesa.)    Pleaae  look  at  this  paper  and  say  if 


that  is  a  blank  form  of  Navy  agent's  eooimis- 
sions  as  used  in  the  Department  ? 

Answer.  It  is  the  blank  form  that  was  used. 

Qu4stion.  Before  the  civil  tenure  hilt  7 

Answer.  Yes,  sir. 

Mr.  EVARTS.  We  propose  to  offer  it  in 
evidence. 

[The  document  was  handed  to  Mr.  Manager 

BlTLER.] 

Mr.  Manager  BUTLER.  We  have  bo  ob- 
jection to  that    Do  yoa  w<nt  it  read  ? 

Mr.  EVARTS.    No. 

The  document  thus  pat  in  evidence  is  as 
follows : 
Pfe$idenl  of  the  United  Sates  of  America  : 

To  all  who  ehall  see  theee  jjresente.  oreeting  : 

Know  yt,  that  reposing  special  tmat  and  confl- 
deaee  in  ta*  patriotiim,  Sdelity,  and  atrilitiei  of 
I  do,  by  aod  with  the  adrioa  aad  eos- 


sent  of  the  Senate  of  the  United  States,  appoint  him 
Navy  atrent  for  the 

Ue  is  therefore  oareftally  and  dilisently  t*  dis- 
oborf  e  the  duties  of  Navy  asent,  by  doing  and  per- 
formiDg  all  manner  of  things  thereunto  appertaining ; 
and  he  is  to  observe  and  fallow  the  orders  anddireo- 
tioM  wbioh  be  may  from  time  to  time  reeeiro  from 
the  Preaideat  of  the  United  States  and  Seeretary  of 
the  Navy. 

This  eomminion  to  continue  in  force  daring  the 
term  of  four  years  from  the 

Qiven  nador  my  hand  at  Washington,  this.^-  day 

of ,  in  tho  year  of  our  Lord  ono  thoosand 

[l.  s.]    eight  bnndred  and ,  and  in  the year 

of  the  independenoe  of  the  United  State*. 
BythePreaidont: 

Secretary  of  the  Navn, 

Registered. 

By  Mr.  Etarts: 

Question.  Do  you  remember,  on  Friday,  the 
21st  of  February,  that  your  sttontiou  was  drawn 
to  some  movement,  or  supposed  movement,  con- 
nected with  military  organization  here? 

Answer.  I  do. 

Question.  At  what  hour  of  the  day  was  that  7 

Answer.  I  should  suppose  it  was  about  five 
o'clock. 

Question.  What  was  it,  and  how  was  it 
brought  to  your  attention? 

Answer.  I  was  attending  a  small  reception, 
and  the  lady  of  the  house  informed  me 

Mr.  Manager  BUTLER.  Excuse  me.  You 
need  not  slate  what  the  lady  of  the  house  SMd. 

Mr.  EVARTS.  It  does  not  prove  the  truth 
of  the  lady's  statement,  but  only  what  it  was. 

Mr.  Manager  BUTLER.  I  oeg  your  par- 
don ;  but  as  nothing  but  the  truth  is  to  be  in 
evidence  we  do  not  want  the  ladjr's  statement. 

Mr.  EVARTS.  It  came  to  his  notice  and 
he  acted  upon  it  That  is  the  troth  to  be 
proved. 

Mr.  Manager  BUTLER.  In  answer  to  that, 
the  truth  is  that  this  is  not  the  proper  way  to 
prove  the  truth  of  a  case  of  impeachment,  by 
putting  in  what  the  lady  said  to  this  man.  No 
matter  how  he  got  the  information ;  let  him 
give  the  information  he  gave  to  his  fhther. 

Mr.  EVARTS.  Very  well.  [To  the  witness.] 
What  information  did  yoa  get,  whether  it  was 
from  a  lady  or  not,  I  do  not  care  7 

Mr.  Manager  BUTLER.  No,  sir ;  theqnes- 
tioB  should  Be,  what  information  did  be  give 
to  his  father  ? 

Mr.  EVARTS.  I  want  to  prove  that  he 
gave  the  same  that  he  got ;  that  he  did  not 
make  it  up.  I  certainly  am  permitted  to  prove 
what  occurred.  It  will  all  be  over  in  three 
minutes.  [To  the  witness.]  Didyoagainany 
information  concerning  it? 

Mr.  Manager  BUTLER.  On  the  whole,  I 
think  it  had  better  come  in ;  I  will  not  objeci. 

Mr.  EVARTS.    It  is  utterly  immaterial. 

Mr.  Manager  BUTLER.     I  think  it  is. 

The  Witness.  General  Emory  had  sent  his 
orderlies  there  that  afternoon  reqaesting  cer- 
tain officers  named  to  me  to  r^ort  to  nead- 
quarters  immediately,  and  that  after  that  Gen- 
eral Emory's  son.  Dr.  Tom.  Bmoiy,  bad  come 
there  with  the  request  that  any  officers  of  two 
branches  of  the  service — I  do  not  recall  what 
two  branches ;  cavalry  and  infantry  or  cavalry 
and  artiUery — should  report  at  headquarters 
immediately. 

Mr.  CONNESS.  Mr.  President,  weeaoaot 
hear  the  witness.  We  did  not  hear  the  answer 
to  the  last  question. 


Mr.  EVARTS.  Doos  the  Senator  dedre  it 
to  be  repeated  1 

Mr.  00 N NESS.     Yes,  sir. 

Mr.  EVARTS,  (to  the  witness. )  B«  so  good 
as  to  repeat  it 

Answer.  That  General  Emory  had  sentcer- 
taiii  orderlies  requesting  officers,  who  were 
named,  to  report  at  headquarters  without  d«- 
lay,  and  had  also  sent  his  son,  requesting  that 
any  officers  of  two  branches  of  the  service,  cav- 
alry and  infantry,  or  cavalry  and  artillery, 
shonid  report  at  headqoartera  immediately. 

Question.  After  this,  did  you  commanicate 
this  to  your  father? 

Answer.  I  did,  sir. 

Question.  At  what  time? 

Answer.  I  shoald  suppose  it  was  about  seren 
o'clock. 

QiuslUm.  The  same  evening? 

Ansteer.  The  same  evening,  between  seven 
and  eight  o'clock. 

Question.  Were  yon  sent  on  any  message  to 
the  President  concerning  this  7 

Answer.  I  was. 

Question .  By  y  onr  fotber  7 

Answer.  I  was  sent  by  him  over  to  the  Pres- 
ident's. 

Question.  Did  yoa  go? 

Answer.  I  did. 

Question.  At  what  hoar  in  the  evening? 

Answer.  Between  eight  and  nine  o'clock  j 
shortly  after  I  went  home. 

Questuni.  Was  it  on  an  occasion  of  any  en- 
gagement of  the  President? 

^itstMr.  The  President  was  engaged  at  din- 
ner. 

Question.  Was  it  a  diplomatic  dinner? 

Answer.  It  was  a  State  dinner.  I  do  not 
remember  precisely  the  character  of  it 

Question.  Did  you  see  him  7 

ilnsieer.  I  did  not  see  him  on  that  account. 

Question.  And  yoa  reported  to  your  fiither? 

Answer.  I  reported  to  him  that  I  did  not  see 
him ;  that  there  was  nobody  at  the  Prerident's 
Mansion  to  commanicate  with. 

Question.  Was  anything  farther  done  that 
night  that  you  know  of  on  the  subject? 

Answer.  Nothing  farther  that  I  know  of. 

No  cross-examination. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Seti- 
ators,  we  have  in  attendance,  to  give  their  evi- 
dence, the  Secretary  of  State,  the  Secretary 
of  the  Treasury,  the  Secretary  of  the  Interior, 
and  the  Postmaster  General,  and  we  offer  them 
as  witnesses  to  the  same  points  that  we  have 
inquired  of  from  Mr.  Welles,  and  that  have 
been  covered  by  the  rulings  of  the  court.  If 
objection  is  made  to  their  examination,  of 
course  it  must  be  considered  as  covered  by  the 
rulings  already  made. 

Mr.  WILLIAMS.  I  did  not  fnllv  nnder- 
stand  the  last  witness,  and  I  shoold  like  to 
have  him  recalled  for  a  moment 

Edoxb  T.  Welles  recalled.. 

Mr.  WILLIAMS.  If  allowable,  I  should 
like  to  inquire  of  the  witness  whetiier  what  he 
communicated  to  his  father  was  told  to  him  by 
this  lady,  or  whether  it  was  communicated  to 
him  by  the' officers  7 

Answer.  It  was  told  to  me  by  this  lady. 

Mr.  EVARTS.  We  tender  the  witnesses  I 
have  named  for  examination  npon  the  points 
that  Mr.  Secretary  Welles  has  been  interro- 
gated concerning,  and  that  the  rulings  of  the 
Senate  have  covered.  If  the  objection  is  made, 
it  must  be  considered  as  covered  by  that  mling. 

Mr.  Manager  BUTLER.  We  object.  We 
have  not  objected  that  Mr.  Welles  was  not  a 
credible  witness,  bat  only  that  the  testimony 
to  be  given  was  not  proper. 

Mr.  EVARTS.    I  understand  that 

Alexander  W.  Randall  sworn  and  exam- 
ined. 

By  Mr.  Evarts  : 

(^ustion.  Mr.  Randall,  yoa  are  Postmaster 
General? 

Answer.  I  am,  sir. 

Question.  From  what  time  have  you  held 
that  office? 
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jImmw.  I  «M  *nwiated  in  July,  IMS ;  I 
have  held  it  from  that  time. 

Quation.  Befora  tbat  time  had  yon  b«en  in 
tlM  Department ;  and  if  lo,  ia  what  capacity? 

Answer.  I  had  been  from  the  fall  of  1863. 
I  was  First  Aaaiatant  Postmaster  GeneiaL 

Questioti.  Since  the  passage  of  the  ciril- 
tenure  act^  have  cases  ansen  in  the  postal  sw- 
Tice  in  whioh  oflSoers  came  in  qoestion  for  their 
conduct  and  duty  in  the  serrieeT 

jtsitwer.  They  hare. 

Que»tiot%.  Do  yon  remember  the  ease  of  Fos- 
ter Blodsett? 

Answer.  I  do. 

Question.  What  was  he  7 

Answer.  He  was  postmaster  at  Angosta,  in 
Georgia. 

Qttestion.  Was  there  any  suspension  of  Hr. 
Blodgett  in  his  office  or  in  its  duties? 

Mr.  Manager  BUTLEB.  That  suspension 
must  have  been  evidenced  by  some  writing. 

Mr.  EVABTS.  I  have  asked  the  question 
whether  there  was  one. 

Mr.  Manager  BUTLEB.  If  it  was  in  writ- 
ing I  desire  it  to  be  produced. 

Mr.  EVABTS.    I  expect  to  ptodnee  it 

The  WrrifEsa.    There  was. 

Question.  By  whom  was  it  made? 

Answer.  It  was  made  by  me. 

Question.  As  Postmaster  General? 

Answer.  As  Postmaster  General. 

Question.  Had  the  President  anything  to  do 
with  it? 

Answer.  Nothing  at  all. 

Questi»n.  Did  he  know  of  it? 

Answer.  Not  when  it  was  done,  nor  be- 
fore it. 

Question,  (handing  some  papers  to  the  wit- 
ness.)   Please  look  at  these  papers  and  say  if 
they  are  the  official  papers  of  that  act  7 
.   Answer.  Yes,  air ;   they  are  certified  to  be 
by  roe  as  Postmaster  General. 

Question.  Did  you  receive  a  complaint 
against  Mr.  Blodgett  7 

Answer.  There  was  one ;  yes,  sir. 

Qutstion.  And  was  it  upon  that  complaint 
that  yoor  action  was  take*  7 

Answer.  It  was. 

Question.  In  what  form  did  the  complaint 
come  to  you,  and  of  what  fact? 

Mr.  Manager  BUTLEB.  Let  the  complunt 
itself  state. 

Mr.  EVABTS;  I  hare  asked  in  what  form 
it  came.  

Mr.  Manager  BUTLEB.  The  complaint  will 
speak  for  itself.     This  form  is  ia  writing. 

Mr.  EVABTS.    I  do  not  know  that 

Mr.  Mans^er  BUTLEB.  Then  I  ol^ect  to 
the  information  of  others. 

Mr.  EVABTS.  I  have  asked  in  what  form 
the  complaint  came  to  him.  Is  that  objected 
to? 

Mr.  Manager  BUTLEB.  No,  sir;  that  is 
not  objected  to ;  whether  it  was  in  writing  or 
verbal. 

The  WiTKBSS.  It  name  in  writing  and  ver- 
bally, both. 

Mr.  Manager  BUTLEB.  We  shall  have  the 
writing,  I  suppose. 

Mr.  EVABTS.  Yes,  sir.  TTo  the  witness.] 
And  on  the  complaint,  verbally  and  in  wiiUng, 
this  action  was  taken  7 

Answer.  Yes,  sir. 

Mr.  EVABTS.  I  propose  to  pot  in  evidence 
these  pu>ers. 

Mr.  M!anager  BUTLEB.  Let  me  see  them 
first. 

After  an  examination  of  the  papers, 

Mr.  Manager  BUTLEB.  Have  you  a  copy 
of  the  indictment  referred  to  in  these  paoers  7 

Mr.  EVABTS.    It  is  not  here. 

Mr.  CUBTIS.  Governor  BandaU  has  it  here. 

Mr.  EVABTS,  (to  the  witness.)  Have  yon 
it  here  7 

The  WfTNESs.  I  do  not  think  a  copy  of  the 
indictment  is  here. 

Mr.  Manager  BUTLEB.  That  is  all  there 
is  of  it. 

Mr.  EVABTS.     Very  well. 

Mr.  Miiiiager  BUTLEB.  We  object  to  these 
papers,  becaose,  very  carefully,  there  has  been 


left  oat  the  only  thing  that  is  of  any 
quence. 

Mr.£.VABTS.    Whose  care  do  yon  refer  to  7 

Mr.  Manager  BUTLEB.  The  man  who 
did  it. 

Mr.  EVARTS.    Who  is  that? 

Mr.  ManagerBUTLER.  Idonotknow.  This 
Mr.  Blodgett  is  now  attempted  to  be  affected  in 
his  absence,  and  I  feel  a  little  bound  to  take  cave 
of  him,  because,  being  called  as  a  witness  here, 
be  must  be  dealt  jnstly  with.  The  papers  they 
now  offer  refer  to  the  evidence  of  Mr.  Blod- 
gett's  misconduct,  and  the  evidence  is  not  pro- 
duced here,  not  even  a  recital  of  it ;  and  there- 
fore I  say  it  is  unjust  to  put  in  Mr.  Randall's 
recital  of  a  fact  that  happened  when  he  has  in 
his  Department  the  fact  itself,  and  which  has 
been,  by  somebody  to  me  nnknowa,  carefolly 
kept  away  from  here. 

Mr.  EVABTS.  Mr.  Chief  Justice  and  Sen- 
ators, the  honorable  Managers  chose,  for  some 
reason  and  ground  best  known  to  themselves, 
to  offer  in  evidence  as  a  part  of  this  incrim- 
ination an  act  of  the  President  of  the  United 
States  in  the  removal  of  Foster  Blodgett  I 
propose  to  show  what  that  act  was. 

Mr.  Manager  BUTLEB.  I  do  not  object,  if 
TOu  will  show  what  thftt  act  was,  and  not  keep 
back  the  paper  which  is  the  incnlpation  of  Mr. 
Blodgett. 

Mr.  EVARTS.  I  am  not  inculpating  Mr. 
Blodgett.  I  am  proving  what  the  act  of  the 
Executive  Officer  of  the  Onited  States  was  that 
yon  have  soaght  to  put  in  evidence  by  oral 
testimony. 

Mr.  Manager  BUTLER.  Yon  have  put  in 
the  fact  that  Mr.  Blodgett  was  removed  upon 
a  complaint  in  writing  of  misconduct,  and  yon 
keep  back  that  complaint  in  writing. 

Mr.  EVABTS.  And  you  said  Uiat  if  the 
aet  was  in  writing  it  must  be  proved  by  the 
letters,  and  I  agreed  to  it,  and  now  produce 
them. 

Mr.  Manager  BUTLEB.  Yon  do  not  pro- 
duce the  complaint. 

Mr.  EVABTS.  Well,  we  will  not  wrangle 
about  it.  I  offer  the  official  act  of  the  Depart- 
ment in  the  removal  of  Mr.  Blodgett. 

Mr.  Manager  BUTLER.  And  I  object  that 
it  is  not  fair  play  unless  you  bring  in  the  com- 
plaint. 

Mr.  EVABTS.  The  learned  Manager  treats 
this  as  if  it  were  a  question  of  impeacning  Mr. 
Blodgett.  I  am  giving  in  eridence  the  act  of 
the  executive  department  which  you  brought 
in  testimony. 

Mr.  Manager  BUTLEB.  We  proved  the 
act  ourselves.  We  proved  that  they  removed 
Blodgett.  Now,  then,  there  is  no  occasion  to 
prove  that  over  again,  if  they  are  going  to  stop 
there. 

Mr.  EVARTS.  Yon  made  it  incnlpation, 
and  we  want  to  prove  what  the  act  was. 

Mr.  ManagerBUTLER.  Then  produce  the 
whole  thing  on  which  it  was  grounded. 

Mr.  JOHNSON.     What  is  the  paper  ? 

Mr.  GRIMES.  I  call  for  th»r«Mling  of  the 
paper. 

Mr.  EVABTS.  If  yon  want  the  indictment 
produced  it  may  oertainl^r  be  produced ;  bat 
the  fact  that  it  is  not  here  is  no  legal  objection 
to  these  papers. 

Mr.  JOHNSON.  What  is  the  paper  pro- 
duced 7 

The  CHIEF  JUSTICE.  The  eonnsel  for 
the  President  will  state  what  they  propose  to 
prove  in  writing. 

Mr.  EVABTS.  T  offer  in  evidence  the  order 
and  letters  handed  to  the  Clerk,  and  desire 
that  they  may  be  read. 

The  CHIEF  JUSTICE.  It  will  be  neces- 
sary to  state  what  the  order  and  letters  are  j 
otherwise  the  court  will  be  unable  to  jadge  of 
their  admissibility. 

Mr.  EVABTS.  Thetestimony  of  Governor 
Bandall  has  described  them  as  the  official  ac- 
tion of  the  Department.  I  offer  in  evidence 
the  official  action  of  the  Post  Office  Depart- 
ment in  accomplishing  the  removal  of  Evster 
Blodgett,  which  removal  was  put  in  erideaee 
by  the  Managers. 


The  CHIEF  JUSTICE.  The  cowisel  wiU 
please  rednoe  their  offer  to  writing. 

Mr.  SHERMAN.  I  think  we  have  a  right 
to  ask  for  the  reading  of  the  letters  to  know 
what  we  are  called  upon  to  vote. 

The  CHIEF  JUSTICE.  The  Senate  un- 
donbtedly  have  a  right  to  order  the  letters  t« 
be  read. 

.  Mr.  SHERMAN.  We  are  called  upon  to 
decide  a  question  of  eridence,  and  I  shoald 
like  to  know  what  is  offered  &om  the  papets 

The  CHIEF  JUSTICE.  The  usual  mode 
of  proposing  to  prove  is  by  stating  the  nature 
of  the  proof  proposed  to  bo  oftiered,  and  thea, 
upon  an  objection,  the  Senate  decides  whether 

froof  of  that  description  can  be  introduced. 
t  is  not  usual  to  read  the  proof  itself.  Un- 
doubtedly it  is  competent  for  the  Senate  to 
order  it  to  be  read. 

Mr.  SHERMAN.  If  tiie  counsel  wiU  state 
the  matter  so  that  we  can  act  npon  it  without 
taking  time  in  reading  the  papers,  I  have  no 
objectiaa. 

The  offer  to  prove  of  the  eonnsel  fiir  the 
respondent  was  reduced  to  writing  and  sent  to 
the  desk. 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
read  the  offer  to  prove  made  by  the  counsel  for 
the  President. 

The  Secretary  read  as  follows: 

W«  olTer  in  evidamM  the  oAeial  aetion  of  th«  Pot 
Ofllof  Qepartm«nt  ia  the  removal  of  Mr.  Blodt'U, 
whion  removal  was  put  in  ovidonoe  by  oral  teeti- 
mony  by  the  Managers. 

Mr.  Manwjer  BUTLEB.  We  will  not  object 
fnrther.  We  think  we  can  get  in  the  indict- 
ment somehow. 

The  CHIEF  JUSTICE.  The  objection  is 
withdrawn. 

Mr.  EVARTS.  I  ask  the  Clerk  to  read  tiie 
papers  in  (heir  order. 

The  CHIEF  JUSTICE.  The  Clerk  wiU  read 
the  papers  offered  by  the  counsel. 

The  Chief  Clerk  read  the  papers,  as  follows: 

•  A. 

Post  Orrioi  Dkfartmsxt, 
Jmuani  3, 1868. 
It  appearing  tiom  an  exemplified  copy  or  the  bill 
of  Indictment  now  on  file  In  this  Department,  asustt 
Foster  Blodcett.  i^tmaater  at  Aafosta.  Oeorna. 
that  ho  baa  been  indioted  in  the  Uaited  States  dir 
trict  oourt  for  the  southern  district  of  Georgia  for 
penary:  it  Is  Ordtrtd  that  said  Foeter  Blodgett  be 
anspended  firom  the  offioe  of  poatmaster  at  Ansasta, 
Oeotsia,  aforesaid:  and  that  Oewce  W.  Sommers  be 
designated  as  special  sgen  t  of  this  Dcpirtment  lo  take 
charge  of  the  post  office  thereat  and  discharge  all  ita 
dntiaa  antil  further  action  shall  be  had  hy  the  Presi- 
dent and  Senate  of  the  United  States. 

ALEX.  W.  RANDALL. 
PoHwuultr  Q«uni, 

Post  OmoK  Dsraannm. 
Washinotov.  D.  C  April  17. 1866. 
This  is  to  eertify  that  the  foregoing,  marked  A.  it  a 
true  copy  of  on  original  order  on  file  in  this  Deput- 
ment. 
In  witnea  wbareof  I  have  hereunto  set  my  band 
and  caused  the  seal  of  the  Post  Offioe  Depait- 
r,   -  1   ment  to  be  affixed,  at  the  Oeneral  Post  Ofiee 
'^'^'■>   in  the  oibrofWaablBgtaD,  District  ofColsB- 
bio.  the  if  and  year  first  above  written. 
ALBX.  W.  RANDALL. 
PotbniuUr  QtntnL 


Thi  Post  Omcx  DiPiBTifBin; 

To  whom  it  mag  eoneemt 
Know  ye,  that  Foster  nodgett  having  been  tu- 
peaded  from  the  offiee  of  postmaster  at  Anntta, 
georgia,  under  a  bill  of  iodictmeB  t  for  pequry,  George 
W.  Sammers  is  hereby  designated  a  special  ii«eiit  of 
this  Department  to  tMo  eharce  of  the  p<»t  umco  and 

Snblia  properbr  thereat,  and  to  diachaige  ail  the 
nties  of  the  aforesaid  office. 

Witness  my  hand  and  the  seal  of  said  Department 
r,    p -I    at  Washington  this  3d  day  of  Jannary.  A.  D. 

LI..  8.J     10^  Al.EY.  \7,  r  ■  "'" 


ALEX.  W.  RANDALL, 
PoHmaMer  OtntraL 


„     Post  Ornos  DsPAaniMT. 
WASBiKQTon,  D.  C,  AprUVl,  1868. 
This  Is  to  certify  that  the  foregoing,  marked  B,  i* 
a  true  copy  of  an  original  commission  on  record  in 
this  DepartmenC 
In  witness  whereof  I  have  hereunto  set  my  hand 
and  caused  the  seal  of  the  Post  Office  I>e- 

Sartment  to  be  affixed  at  the  General  Post 
ffioe  in  the  city  of  Washington,  District  ff 
Columbia,  the  day  andyear  first  above  writ- 
ten. ALEX.  W.  RANDALL. 
i^||^■«sfll^  GentraL 
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c. 

Post  OrrtcB  DcrABimiir, 
APFoncTiiKKT  Ofkio*.  Januam  S,  M68. 

Sib:  looloied  please  find  blank  oath  and  bond 
to  be  exeeuted  by  yooraelf  and  snreties  as  gpeoial 
acent  of  tbia  Department  to  take  ebaige  of  the  peat 
omoa  at  Augoata,  Riobmond  eoanty,  Georna.  So 
•oon  03  the  same  ahall  bare  been  executed  ana  placed 
In  the  mail  addreMed  to  tbia  Department,  yon  will 
tben  exhibit  the  inoloeed  oommiiaioa  to  Foster  Blod- 
Kett>  or  to  the  person  in  charge  of  the  post  office  at 
Aognsta  aforesaid,  take  poaaesaion  of  the  public  prop- 
CTty  thereat,  and  enter  on  nie  fall  disobarge  of  all 
the  duries  thereof,  as  required  bythe  postal  laws  and 
raxvlations. 

Ton  will  oontinne  to  condnet  the  office  in  thasame 
aauiner  oa  though  you  were  poatmaaler  until  the 
President  andSenatesball  havo  taken  further  action 
in  the  premises. 

Your  salary  will  be  at  the  rateof  S1.600ayear,with 
threedollars  per  diem  for  subsistence.  - 

Very  reepectfully,  your  obedient  servant, 

ST.  JOHN  B.  h.  SKINNER, 
Fint  Amufanl  Poilmcuter  Oeueral, 
SaoSOB  W.  SuHllKBS,  eaa.,  Auautta,  Georgia. 

Post  Orptcs  Dbpabtjuskt. 
Washinqtos,  April  17.1868. 
This  is  toeertify  that  the  foregoing,  marked  C,  is  a 
tnta  copy  of  a  letter  on  record  in  tnia  Department. 
In  witness  whereof  I  have  hereunto  sat  ua  band 
and  caused  the  seal  of  the  Post  Office  Desart- 
[l..  S.]  ment  to  be  affixed  at  the  Oenoral  Post  Offioe 
in  the  city  of  Washington,  Distriotof  Oolnm- 
bia,  th»«My  and  year  Srst  ab<>ye  writtea. 
ALEX.  W.  KANDALL. 
Pottmtttler  QtntnU, 


Post  Offtcb  DspABTHEirr, 
ArroiHTMCiiT  Orrioz,  Jmmary  it,  UtS. 

Sib  :  A  oopy  of  the  bill  of  indictment  found  against 
you  in  the  United  States  district  court  for  the  south- 
em  district  of  Qeorgia,  for  poijury,  has  been  placed 
on  ile  in  this  Dei>artment,aad  in  aonsaqoeaoe  thereof 
the  Postmaster  Qeneral  has  made  an  order  •uspend- 
ing  yon  from  the  office  of  postmaster  at  Augusta, 
Georgia,  and  desiniated  Qcorge  W.  Summers  as  spe- 
cial agent  of  this  Department,  to  take  charge  of  the 
aforesaid  poat  offioe  and  aU  the  public  property 
thereat. 

Yon  are,  therefore,  required  to  deliver  to  said 
George  Vf.  Summers  the  mail  key  and  all  the  poblio 
•ropcrty  in  yonr  peeaeaaion,  upon  the  exhibition  of 
bis  commission  and  demand  for  the  mail  key  and 
property  aforesaid;  take  from  him  dnelicate  receipts 
Ibr  the  same ;  retain  one  and  forward  the  other  to  this 
Department. 
•ArS;yreapectfuUy^yonr.^&c.j  ^  ^^^^^^^^ 

I%rH  AniiUaU  PottmaHer  General, 
ToaTBB  Blodoctt,  tm.,  Aagtuta,  Georgia. 

POBT  OpPIOTt  DlPABTHRNT, 
WaShikotok,  April  17, 1868, 
This  is  to  eertify  that  the  foregoing,  marked  D,  is  a 
tme  copy  of  a  letter  on  record  in  this  Department. 
In  witness  whereof  I  have  hereunto  set  my  band 
.    and  oaosed  the  seal  of  the  Post  Offioe  Depart- 
ment to  be  affixed  at  the  General  Poat  Offioe, 
[l.  b.]  in  the  city  of  Washington,  District  of  Colum- 
bia, the  day  and  the  year  fint  above  men- 
Uoned.  ALBX.  W.  RANDALL, 

Poetmaeter  OeneraL 

Cross-examined  by  Mr.   Mana^r  Butleb  : 

Question.  Is  the  ^st  office  in  Aagasta, 
Georgia,  one  tbat  ia  within  the  appointment  of 
the  President  under  the  law  ? 

Antwer.  It  is. 

Question.  Was  Mr.  Blodgett  i^ipointed  by 
the  President? 

Answer.  He  was. 
.Question.  When? 
'  Answer.  I  cannot  tell  yon  that. 

Questum.  Some  time  ago  7 

Answer.  Yes,  sir ;  some  tima  ago ;  and  oon- 
firmed  by  the  Senate. 

Quesiion.  Under  what  law  did  yon,  as  Post- 
master General,  suspend  him  ? 

Answer.  Under  the  law  of  necessity. 

Question.  Any  other? 

Answer.  Under  the  law  aothorizing  me  to 
pat  special  agents  in  charge  of  offices  where  I 
was  satisfied  that  injustice  was  beio^  done  by 
the  postmaster,  and  nnder  the  practice  of  ti^e 
Department. 

Quesiion.  I  am  asking  yon  now  as  to  the 
lavr.  We  will  come  to  the  practice  by  and  by. 
Cannot  yon  tell  us  whereabouts  that  law  will 
be  found? 

Answer.  No,  sir;  not  without  referring  to 
my  notes. 

Question.  Well,  sir,  refer  to  yonr  notes. 
Of  conrse  I  do  not  mean  that  imwritten  law — 
the  lav  of  necessity? 

Answer.  No.    It  was  a  qoegtion  whethei  I 


would  close  up  the  office,  or  appoint  a  special 
agent.  [Holding  a  letter  in  his  Land.]  1  have 
there,  in  a  letter  I  wrote 

Qiiestion.  I  do  not  care  about  your  letters. 
I  am  asking  you  to  refer  me  to  the  law  nnder 
which  yon  did  it,  if  you  can? 

Answe):  I  can  make  no  further  reference 
than  I  did  to  tbat  law,  except  my  authority  to 
i^ipoint  special  agents. 

Question.  What  8tatat»  did  yoa  do  this 
nnder? 

Answer.  Appoint  the  special  agent? 

Question.  What  statute  did  you  do  this  act 
nnder?  What  statute  do  yon  justify  yourself 
by? 

Answer.  I  do  not  justify  myself  under  any 
particular  statute. 

Question.  What  general  statute? 

Answer.  No  general  statute. 

Quesiion,  Then  under  no  statute  whatever, 
either  particular  or  eeneral,  do  you  justify 
yourself.  Now,  sir,  do  yon  mean  to  say  tbat 
this  took  place  on  the  8d  of  January? 

Answer.  The  fore  part  of  January. 

Question.  The  paper  is  dated  the  8d. 

Answer.  The  fore  part  of  January. 

Mr.  JOHNSON.  What  is  the  date  of  the 
paper,  Mr.  Manager  ?^ 

Mr.  Manager  BUTEEB.  They  are  all  dated 
the  8d  of  January,  18C8.  [To  the  witness.] 
Now,  sir,  have  yon  ever  communicated  this 
case  to  the  President? 

Answer.  I  did. 

Question.  When? 

Answer.  I  do  not  recollect ;  some  time  after 
it  was  done. 

Question.  Abont  how  long? 

Answer.  Perhaps  a  week. 

Quesiion.  More? 

Answer.  I  do  not  remember  abont  that ;  a 
few  days  afterward. 

Question.  Did  yon  take  any  advice  of  the 
President,  or  consent,  or  order  before  you 
made  this  removal? 

Answer.  I  did  not. 

Question.  Was  the  Terbal  ^  complaint  the 
same,  or  different  from  the  writtea  complaint 
against  Foster  Blodgett  ? 

Answer.  It  was  the  same.  It  was  the  state- 
ment that  he  had  been  indicted  by  the  district 
attorney. 

Question.  The  statement  that  be  had  been 
indicted  ? 

Answer.  Yes,  sir. 

Question.  And  was  there  any  other  com- 
plaint? 

Answer.  And  a  copy  of  the  indictment. 

Question.  Was  there  any  other  complaint 
than  that? 

Answer.  I  do  not  remember  now  whether 
there  was  any  other  or  not. 

Question.  Who  made  the  complaint  to  yon? 

Answer.  The  district  attorney  of  that  dis- 
trict stated  to  me  the  fact  that  an  indictment 
had  been  found  against  him. 

Question.  Did  he  state  it  to  yoa  in  person  7 

Answer.  Yes,  sir. 

Question.  Did  yon  ask  him  to  forward  you  a 
copy? 

Answer.  No,  sir. 

Question.  Did  he  do  so? 

Answer.  He  did,  or  somebody  did. 

Question.  Somebodydid.  Doyonknowwho? 

Answer.  I  cannot  tell,  unless  he  did. 

Quesiion.  Did  yoa  prepare  these  papers 
here? 

Answer.  I  ordered  them  to  be  prepared. 

Question,  You  ordered  all  the  papers  to  be 
prepared? 

Answer.  I  did. 

Question.  Why  is  not  a  oOf^  of  the  indict- 
ment here,  then? 

Answer.  It  was  not  inqnired  for,  vtA  I  did 
not  think  of  it. 

Question.  If  it  was  not  inquired  for,  who 
made  the  inquiry  for  the  peters  ? 

Answer.  One  of  the  attorneys  asked  me 
about  the  case. 

Question.  One  of  the  counsel  asked  yoa 
about  the  case,  the  p^iera  I  am  talking  about 
now? 


Answer.  He  asked  me  what  was  the  condi- 
tion of  the  case,  what  the  testiraoay  of  Mr. 
Blodgett  meant,  and  I  told  him,  aad  told  him 
I  could  furnish  all  the  orders  tbat  were  made 
m  the  case )  and  I  did  so. 

Question.  Thea  yoa  volanteeced  te  famish 
him  the  orders? 

Answer.  I  did? 

Question.  Why  did  yon  not  forDish  «s  a  eepy 
of  the  indictment? 

Answer.  I  cannot  tell  sboot  that.  I  ^d  not 
think  anyUiing  about  it  I  weald  have  for- 
niahed  it  to  you  if  you  had  asked  me  for  iU 
You  did  not  ask  me  for  any  copies. 

Question.  Now,  sir,  had  yoa  any  other  com- 
plaint against  Foster  Blodgett  except  the  fact 
that  he  was  indicted  7 

Answer.  I  do  not  reraeoiber  any  now. 

Question.  Hare  you  any  ioclination  of  your 
mind  j  anything  in  your  mind,  ia  any  way,  of 
anything  else  brought  against  him? 

Answer.  I  oaODOt  tell  you  now.  I  do  not 
remember  anything  else.  There  may  be  some- 
thing in  the  papers. 

Question.  Uare  yoa  any  remembrance  of 
acting  upon  any  other,  which  yoo  have  forgot- 
ten? 

Answer,  I  do  not  remember  anything  now. 
The  papers  are  quite  TOlaminous,  and  there 
may  be  somcthiug-else  in  them.  I  do  not  re^ 
member  now. 

Quetiioti.  Did  yon  act  apon  any  other  than 
this? 

Answer.  Not  that  I  remember. 

Qitestiim.  Now,  sir,  was  not  that  an  indtct- 
mentbronght  by  the  grand  jury  of  thateonn^ 
against  him  for  taking  the  test-oirth? 

Answer.  Yes,  sir. 

Question.  Was  it  for  anything  else  except 
that  he  was  aappoeed  to  have  sworn  fiilsely 
when  be  swore  the  test-oath? 

Answer.  Not  that  I  remember. 

Question.  It  wae  taking  the  tosboaA  as  Ml 
officer  of  the  United  States  that  he  had  not 
been  io  the  refaeliie*? 

Answer.  Yes. 

Question.  And  yoa  remored  iMti  fbv  that? 

Answer.  No,  sir;  I  did  not  remove  him. 

Question.  You  saspended  him  for  diatf 

Answer.  Yes. 

Question.  Did  jca  give  him  any  notiee  of 
the  suspension? 

Answer.  I  did. 

Question.  That  you  were  going  to  do  it? 

Answer.  No,  sir ;  not  that  I  was  going  to  do 
it  I  sent  him  the  noitiee  you  see  mn/or 
directed  it  to  be  sent. 

Question.  You  sent  a  notice  saq>endiag 
him? 

Answer.  I  directed  notice  to  be  sent  to  him 
that  he  was  suspended,  a  copy  of  which  is  i* 
the  papers. 

Question.  That  was  the  order  rfsoepensionr 

Answer.  Yes,  sir. 

Queefton.  Yon  did  not  give  him  anr  means 
of  deftn^ng  himself  or  showing  what  had 
happened  to  him,  or  how  it  eaae  on  t 

Answer.  No,  sir. 

Question.  But  yow  soqtended  kirn  at  onee? 

Answer.  I  did. 

Question,  is  there  any  tesmplaint  on  yoar 
bo^s  that  he  had  not  property  administered 
this  office? 

Ansteer.  I  do  not  remeinhernny. 

Question.  Certainty  none  apen  whiA  yo« 
acted? 

Answer.  Not  that  I  remember. 

(Question.  And  a  competent  offieer,  acting 
properly,  because  somebody  found  an  indict- 
oMnt  agatnat  him  for  taking  the  teat-oath, 
swearing  he  was  a  Union  man,  yoa  soapended, 
without  any  healing  or  trial  at  all  ? 

Answer.  I  do  not  swear  to  any  such  state- 
ment as  that.  Part  of  it  is  ineorrect.  If  yoa 
will  adc  me  to  etate  what  there  is  about  thie 
case,  I  shall  be  glad  to  do  it. 

Question.  I  will  ask  this  questioa,  and  you 
will  answer  it 

The  Witness.  Ask  year  qaestionb  and  I 
will  answer  them. 

tjutttioH.  I  will  pot  this  qoeBtkm :  Did^m 
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not  saspend  this  officer,  withoat  investigation 
or  trial,  apon  the  simple  Aet  of  an  indictment 
being  fonnd  against  him  for  haTing  taken  the 
test-oath  to  qualify  him  for  that  office,  against 
whom  no  other  complaint  stood  in  yonr  office  T 

Angwmf.  I  do  not  remember  any  other  eom- 
plaint  now,  as  I  have  stated  before. 

Quegtion.  And  therefore  if  yon  answer  npon 
wkat  yon  know,  yon  will  have  to  answer  yes ; 
yon  did  suspend  him? 

Anmeer.  Yes.  I  did  saspend  him ;  and  if  he 
had  been  conTicted  I  should  haTe  asked  to 
have  him  removed. 

Question.  This  case  has  been  pending  since 
the  8d  of  Jaonaiy? 

Antwer.  Yea,  sir. 

Question.  Has  it  erer  been  communicated 
by  the  Preeident  to  the  Senate? 

AnatBtr.  Not  that  I  know  of. 

Quaition.  Did  he  direct  you  so  to  dot 

Ansioer.  No,  sir. 

Qumtion.  Did  yon  suspend  him  under  the 
cirtl-tenure  act?  _ 

Answer.  No,  sir. 

Quation.  You  took  no  notiee  of  that? 

J[>utoer.  Yes,  sir;  I  tooknoticeof  it.  That 
was  the  difficalty  in  the  case,  if  yon  will  allow 
me. 

Question.  You  took  no  notice  of  it  to  act 
under  it? 

Answer.  I  coald  not  act  nnder  it. 

QMstUm.  How  many  hundreds  of  men  have 
yon  appointed  who  could  not  take  the  test- 
oath? 

Answer.  I  do  not  know  of  any — none  that  I 
know  of. 

Question.  Do  yon  not  know  that  there  are 
men  appointed  to  office  who  have  not  taken 
the  test-oath? 

The  WiTHBSs.    As  postmastan? 

Mr.  Manager  BUTLBR.     Yes,  sir. 

The  Witness.  No,  sir ;  I  do  not  know  of 
oae — nerer  one  with  my  content. 

Mr.  JOHNSON.    What  is  yonr  last  answer? 

The  Witness.  I  sajr  there  nerer  has  been 
such  an  appointment  with  ny  consent. 

By  Mr.  MaBaMr  BoTi.aa: 

QuesHtm.  Did  yon  learn  who  were  the  prose- 
cutors nnder  this  indictment? 

Answer.  No,  sir ;  I  did  not 

QtMslion.  Did  yon  inqniie? 

Answer.  I  did  not. 

Qutstion.  WhethertheywererebelsorTJnion 
men? 

AMSwer.  I  did  not 

QuesHon.  Did  vo«  not  ask  whether  it  was  a 
prosecution  by  rebels  down  there  against  Mr. 
Blodgett? 

Answer.  No,  sir ;  that  was  not  mv  buraness. 
I  simplr  inquired  as  to  the  &ct  of  his  being 
indicted  for  peijniy  in  taking  the  oath  of  office. 

Mr.  Manager  BUTLER.  Will  yon  hare  the 
kindness  to  fiimish  me  with  a  copy  of  that 
indictment,  duly  certified  ? 

The  WiTNBSs.    I  will  do  so,  certainly. 

Mr.  Manager  BUTLER.  And  of  ^ny  other 
complaint  yon  can  find  against  Foster  Blodgett 
before  his  trial  commenced  ? 

The  WnwBss.    I  will  do  so. 

Mr.  CURTIS.  We  should  prefer  to  have  it 
fhrnishad  to  the  coart,  and  it  can  be  directed 
to  be  pnt  into  the  case.  I  suppose  that  will 
'answer  the  purpose. 

Mr.  Manager  BUTLEIL  I  do  not  know 
that  until  I  see  it  If  yon  had  wanted  it  veiy 
much  yon  could  hare  had  it 

Mr.  CURTIS.   It  waa  a  mere  inadTertenee. 

The  WiTHRSS.  I  presume  they  did  not  think 
of  it,  for  I  did  not 

Mr.  CURTIS.  It  was  a  bmc  inadrertenoe 
that  it  was  not  produced. 

Mr.  Manager  BUTLER.    Perhapa. 

Mr.  CURTIS.  I  wish  it  now  prodnced. 
[To  the  witness.]  Will  yon  furnish  to  the 
Secretary  of  the  Senate  a  oo^  of  that  indict- 
ment? 

The  Wmnss.    Yes,  sir. 

Mc  Manager  BUTLER.  Furnishing  it  to 
the  Secretary  without  ray  seeing  it  will  not  put 
It  into  the  ease.  If  you  desire  it  to  Iw  rar- 
niahad  to  Urn,  Teiy  well ;  but  I  object  to  any- 


thing being  pnt  on  the  files  without  my  seeing 
it;  and  I  shall  want  the  witness  after  that 

Mr.  BVARTS.  If  it  is  objected  to  as  evi- 
dence, perhaps  it  is  not  worth  while  to  pro- 
dnce  it    The  only  object  of  having  it  here  is 

Mr.  Manager  BUTLER.  I  cannot  tell 
whether  I  shall  object  to  it  or  not  antil  I  see  it 

Mr.  EVARTS.  That  will  be  a  private  mat- 
ter, then,  between  yon  and  Governor  Randall. 

Mr.  Manager  BUTLER.  We  shall  want  the 
Postmaster  General  with  it  I  shall  want  to 
ask  him  some  more  questions  after  I  get  it 

Mr.  EVARTS.    You  can  do  so. 

The  Witness.  There  is  another  similar 
case  in  which  I  suspended  a  man  last  week. 

Mr.  Manager  BUTLER.  Never  mind  about 
the  other  case.  I  do  not  care  about  what  you 
have  done  since. 

The  WiTXBSS.  I  thought  yoa  might  want 
that 

Reexamined  by  Mr.  Evabts: 

Question.  I  understand  your  judgment  as 
Postmaster  General  was  that  this  suspension 
should  be  made. 

Answer.  Yes,  sir. 

Question.  It  occurred  not  during  a  recess  of 
the  Senate  ?  • 

Answer.  No,  sir ;  it  was  during  the  session 
of  the  Senate. 

Question.  So  that  it  was  not  under  the  civil- 
tenore  act? 

^n«toer.  Not  as  I  understand  it 

Mr.  EVARTS.  It  would  not  be  a  suspen- 
sion under  the  civil- tenure  act 

Mr.  Manager  WILLIAMS.  It  waa  during 
the  recess. 

Mr.  EVARTS.  It  was  not  in  the  recess, 
and  the  civil-tenure  act  does  not  apply  to  the 
case.  [To  the  witness.  1  Now,  sir,  this  oath,  for 
peigury  in  taking  which  he  was  indicted]  as  you 
were  informed  by  the  indictment,  was  in  tak- 
ing the  oath  to  this  office  that  be  neld? 

Answer.  Yes,  sir. 

Mr.  Manager  BUTLER.  I  object  to  what 
was  done  as  to  the  indictment  until  that  can  be 
prodnced. 

Mr.  EVARTS.  I  said  as  yon  stated.  Yon 
asked  him  the  question  whether  the  indict- 
ment was  not  for  taking  a  false  oath.  1  ask 
him  if  that  false  oath  was  not  in  qualifying  for 
this  office  which  he  held  ? 

The  Witness.    Yes^  sir. 

Question.  And  in  which  you  suspended  him  7 

Answer.  Yes,  sir ;  that  is  what  lunderstand. 

Mr.  EVARTS.    That  is  aU,  sir. 

Mr.  Manager  BUTLER.  That  is  all  until 
you  bring  the  indictment 

Mr.  SHERMAN.  I  desire  to  sabmit,  if  the 
Senate  think  the  question  admissible,  this  ques- 
tion to  this  witness,  or  any  other  member  of 
the  Cabinet  that  may  be  called.  It  may  be 
contravened  by  the  decision  already  made,  and 
I  should  like  to  have  the  question  decided  by 
the  Senate. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator 
firom  Ohio. 

The  Secretary  read  as  follows  : 

Bute  if.  after  the  2d  of  Htroh,  1867.  tb«  date  of 
the  puaace  of  the  tenare-of-oOoe  sot  the  qaestion 
whether  the  Seoretaries appointed  bjrPreiident  Lin- 
eola  were  included  within  the  proviaona  of  that  act, 
oame  before  tbo  Cabinet  for  aiacnnion ;  and  if  so, 
what  opinion  wu  givoD  on  this  qaestion  by  mem- 
ben  of  the  Cabinet  to  the  Preddent 

Mr.  Manager  BINGHAM.  We  desire  to 
object  to  that  on  the  ground  of  its  incompe- 
tency, and  that  we  deem  it  directly  within  the 
ruling  of  the  Senate  twice  or  three  times  made 
this  day. 

Mr.  Manager  BUTLER.  The  very  same 
question  was  voted  upon. 

Mr.  Manager  BINGHAM.  The  veiy  same 
question. 

Mr.  SHERMAN.  I  shonld  like  to  have  the 
question  taken  by  the  Senate  npon  that  by  yeas 
and  nays. 

Mr.  HO  WARD.  I  raise  a  question  of  order 
upon  that  Question  of  the  Senator,  that  it  has 
been  once  aecided  by  the  Senate. 


The  CHIEF  JUSTICE.    The  Chief  Justiee 


has  no  doubt  that  the  question  may  be  prop- 
erly pnt  to  the  witness.  Whether  it  shall  be 
answered  is  a  question  for  the  Senate  to  jadge. 

Mr.  Manager  BUTLER.  I  should  like, 
before  that  question  is  put,  to  have  the  ques- 
tion which  was  decided  oy  the  Senate  to-day, 
the  third  question  I  think  it  is,  read  from  the 
minutes.  It  was  an  offer  covering  exactly  the 
same  ground. 

The  CHIEF  JUSTICE.  The  offer  will  he 
read. 

Mr.  SHERMAN.  If  the  Senate  will  allow 
me,  I  can  tell  in  a  word  the  difference  between 
the  two. 

Mr.  CONNESS  and  others.    I  object. 

Mr.  CON-KLING.  Let  us  hear  that  offer 
read. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  offer  to  prove,  the  reading  of  which 
is  requested  by  Mr,  Manager  Butleb. 

The  Secretary  read  as  follows : 

Ws  offer  to  prove  that  at  the  meetings  of  the  Cab- 
inet at  which  Stenton  was  present,  held  while  the 
teaare-of-eivil-office  bill  was  before  the  President 
for  approval,  the  adviee  of  the  Cabinet  in  recard  to 
the  same  waa  asked  by  the  Preaident  and  civeo  by 
the  Cabinet  and  tbereapon  the  question  whether 
Mr.  Btanton  and  tbe  other  Secretarlea  who  hod  re- 
ceived their  appoiatffleats  ttvm  Mr.  Liii«<dn  were 
within  tbe  reetriotions  apon  the  Proaideat'a  pow« 
of  removal  trom  offloe  created  by  aaid  act  was  eoa- 
aiderod  and  the  opinion  expressed  that  the  Secre- 
taries appointed  by  Hf.  Lincoln  were  not  withia 
saoh  restriction*. 

Mr.  JOHNSON.  I  ask  that  the  question 
propounded  by  the  Senator  from  Ohio  shall 
now  be  read. 

TheSeeretary  read  the  question,  as  follows: 

State  If.  after  the  2d  of  March,  1867,  the  date  of  the 
passase  uf  the  tenure-of-office  act,  the  qneatioa 
whether  the  Secretaries  appointed  by  President  Lin- 
coln were  included  within  the  proTiaions  of  that  act, 
came  before  the  Cabinet  for  discussion :  and  if  so,  what 
opioioo  was  given  on  tbia  qaestion  by  members  of 
the  Cabinet  to  the  Preaident? 

Mr.  FERRY.  I  call  for  the  yeas  and  nays 
on  that  qaestion. 

The  yeas  and  nays  were  ordered  ;  and  being 
taken,  resulted — yeas  20,  nays  26 ;  as  follows: 

TBAS  — Hesara.  Anthony,  Bayard,  Backalev, 
Davia,  Dixon,  Doolittle.  Fessenden,  Fowler,  Grimes, 
Hendricks,  Johnson,  McCreery,  Patterson  of  Ten- 
nessee, Ross.  Sanlsbnry,  Sherman,  Trnmball,  Von 
Winkle.  Viokera,  and  Willey— 20. 

NAYS— Heaara.  CMneron,  Cattell.  Chandler.  OoI^ 
Conkling.  ConneM,Corbettpragin,  Bdmnnds.  Perry, 
Frelinchuysen,  Harlan,  Howard,  Howe,  Itorgoo, 
Horrill  of  Maine.  Morrill  of  Vermont  Patterson  of 
Mew  Hampshire,  Pomeroy,  Ramsey,  Stewart  Thayer, 
Tipton,  Williams,  Wilson,  and  Tates— 26. 

NOT  VOTING— Measrs.  Drake.  Henderson,  Mor- 
ton, Norton,  Nye.  Sprague,  Samnor,  and  Wade— S. 

So  the  question  was  not  admitted. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, the  counsel  for  the  President  are  now 
able  to  state  that  the  evidence  on  his  part  is 
now  closed,  as  they  understand  their  duty  in 
the  matter.  The  conduct  of  the  proofii,  how- 
ever, has  been  mainly  intrusted  to  Mr.  Stan- 
bery,  both  on  the  part  of  the  counsel  and  for 
some  particular  reasons  in  reference  to  his 
previous  knowledge  concerning  the  conduct  of 
the  controversy  and  the  matters  to  be  given  in 
evidence  which  belonged  to  his  official  famil- 
iarity with  them.  Mr.  Stanbery's  health,  we 
are  sorry  to  say,  is  still  such  as  to  have  pre- 
cluded anything  like  a  serious  conference  with 
them  since  he  was  taken  ill.  We  submit  it, 
therefore,  to  the  Senate  that,  upon  such  con- 
sideration, it  is  possible  some  other  proof  may 
need  to  be  offered.  We  do  not  at  present  ex- 
pect that  it  will  be  so. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  ask 
the  Managers  if  they  have  any  proof  to  affcr 
to-day  7 

Mr.  Manager  BUTLBR.  Not  till  the  othor 
side  get  through. 

Mr.  JOHNSON.  I  move,  then,  that  the 
court  adjourn  until  eleven  o'clock  on  Monday. 

Mr.  EVARTS.  Mr.  Chief  Justice,  we  have 
made  this  announcement.  Wc  suppose  our- 
selves to  be  through.  I  have  only  stated  that 
in  the  absence  of  Mr.  Stanbery,  it  may  be  pos- 
sible that  some  farther  evidence  may  need  to 
be  offered,  which  we  do  not  at  all  expect. 

Mr.  Manager  BUTLBR.  When  you  ar« 
entirely  through  we  will  commence. 


Digitized  by 


Google 


THE  CONGRESSIONAL  GLOBE. 


239 


The  CHIEF  J  USTICE.  The  Senator  from 
Marjiand  moves  that  the  Senate,  sitting  as  a 
ooort  of  impeachment,  adjourn  nntil  Monday 
at  eleven  o'clock. 

The  motion  was  a^^eed  to;  and  the  Sen- 
ate, sitting  for  the  trial  of  the  impeachment, 
a^ioamed. 

MoNDAT,  April  20,  1868. 

The  Chief JustieeoftheUnitedStates  took  the 
chair. 

The  nsnal  proclamation  having  been  n>ade 
bj  the  Sergeant-at- Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery,  appeared  and  took  the  seats  assigned  to 
them  respectively. 

The  members  of  the^House  of  Bepresenta- 
tives,  as  in  Committee  of  the  Whole,  preceded 
by  Mr.  E.  B.  Wabhbcbke,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  conducted  to  Uie 
seats  provided  for  tbem. 

The  CHIEF  J  USTICE.  The  Secretary  will 
read  the  Journal  of  Saturday's  proceedings. 

The  Secretary  proceeded  to  read  the  Jonr- 
nai  of  the  Senate  sitting  on  Saturday  last  for 
the  trial  of  the  impeachment;  but  before  con- 
cladiog  was  interrupted  by 

Mr.  STEWART.  I  move  that  the  farther 
reading  of  the  Joarnal  be  dispensed  with. 

The  CHIEF  JUSTICE.  If  there  be  no  ob- 
jection it  will  be  so  ordered.  The  Chair  hears 
no  objection.  It  is  so  ordered.  Gentlemen  of 
counsel  for  the  President,  do  you  propose  to 
put  in  aov  further  evidence? 

Mr.  CURTIS.  No,  Mr.  Chief  Justice ;  we 
consider  that  we  have  closed  the  evidence  on 
the  part  of  the  defense. 

The  CHIEF  JUSTICE.  Do  the  honorable 
Managers  propose  to  put  in  any  rebutting 
evidence? 

Mr.  Manager  BINGHAM.  As  we  are  ad- 
vised at  present,  Mr.  President  and  Senators, 
we  may  desire,  in  case  one  or  two  witnesses 
subpoenaed  early  in  this  trial  should  appear, 
to  call  them.  I  will  desire,  however,  to  consult 
my  associates,  two  of  whom  are  absent  and  who 
are  expected  within  a  few  minutes  at  the  table, 
in  regard  to  any  farther  statement  about  it. 

The  CHIEF  JUSTICE.  In  case  the  hon- 
orable Manseers  desire  to  put  in  further  evi- 
dence after  the  argument  it  will  be  necessair 
to  obtain  an  order  of  the  Senate ;  at  least  it 
would  be  proper  to  obtain  such  order  before 
the  argument  proceeds. 

Mr.  Manager  BINGHAM.  I  wish  to  be 
nnderstood  as  suggesting  to  the  presiding  officer 
of  the  Senate  that  I  desire  to  consult  my  asso- 
ciates farther  about  it. 

The  CHIEF  JUSTICE.    Certwnly. 

Mr.  Manager  BINGHAM.  So  far  as  tiie 
order  is  concerned,  I  took  it  for  granted  that 
upon  the  suggestion  made  at  the  time  the  evi- 
dence was  closed  on  the  part  of  the  Managers 
it  would  be  competent  for  us  without  further 
order,  if  these  witnesses  should  appear,  to  in- 
troduce them  upon  the  stand,  because  the  Sen- 
ate will  recollect,  altliough  I  have  not  referred 
myself  to  the  Journal  of  proceedings  since,  it 
was  stated  by  my  associate  Manager,  Mr.  But- 
ler, in  the  hearing  of  the  Senate,  that  we  con- 
sidered onr  esse  closed,  reserving  our  right  to 
call  rebutting  testimony  or  to  offer  some  docu- 
mentary testimony  that  might  have  escaped  our 
notice.  Some  such  statement,  I  believe,  was 
entered  apon  the  Journal. 

Mr.  JOHNSON.  I  am  not  sure  that  I  heard 
correctly  the  honorable  Manager.  I  rise  merely 
for  the  purpose  of  inquiring  whether  the  Man- 
sgers  desire  to  have  the  privilege  of  offering 
evidence  after  the  argument  begins? 

Mr.  Manager  BINGHAM,  flot  as  at  pres- 
ent advised,  allhoughonthat  subject,  as  doubt- 
less is  known  to  honorable  Senators,  in  pro- 
ceedings of  this  sort,  (though  I  am  not  prepared 
to  say  that  it  has  happened  in  this  countfy ;  I 
am  not  sure  but  it  did,  however,  in  the  case  of 
Jostiee  Chase,)  saeh  orders  have  been  made 


after  the  final  argument  has  been  opened.  I 
am  not  advised,  however,  that  the  Managers 
have  any  desire  of  that  sort.  I  wish  it  to  be 
understood  simply  by  the  Senate  that  there  are 
one  or  two  witnesses  who  were  deemed  im- 
portant on  the  part  of  the  Managers  who  were 
early  subpoenaed  to  attend  this  trial,  and  neither 
of  whom  we  have  been  able  yet  to  see,  although 
we  are  advised  that  they  have  been  in  the  cap- 
ital for  the  last  forty-eight  homra,  or  twenty- 
foar  honrs  at  least. 

Mr.  YATES.  I  do  not  still  understand— I 
could  not  hear  the  Manager — whether  he  pro- 
poses to  introduce  evidence  afler  the  examin- 
ation is  closed  and  after  the  argument  begins. 

Mr.  Manager  BINGHAM.  As  at  present 
advised,  we  nave  no  purpose  of  the  sort.  I 
only  made  the  remark  I  did  in  response  to  the 
honorable  gentleman  from  Maryland.  I  do 
not  know  what  may  occur  in  the  progress  of 
this  trial,  and  I  do  not  wish  to  be  concluded  by 
any  statement  I  have  made  here  touching  the 
tights  of  the  people  under  the  usage  and  prac- 
tice in  proceedings  of  this  kind. 

Mr.  JOHNSON.  I  do  not  think  there  is 
any  such  practice  in  the  United  States. 

After  a  pause, 

Mr.  Manager  BUTLER.  I  desire,  Mr.  Pres- 
ident, to  ofier  the  Journal  of  Congress  of 
1774-76,  of  the  First  Congress,  pages  121-22. 
which  is  a  report  of  the  committee  appointed 
to  draft  a  commission  to  the  General,  George 
Washington,  who  had  just  been  theretofor 
appointed : 

"  SiTVSDAT,  Jinw  17. 1775. 

"The  oommitt«e  appointed  to  draft  a  eommtt- 

sion  to  the  General  reported  the  uune,  which,  being 
re*d  by  paragraphs  and  debated,  was  acrood  to  as 
follows: 

"IHCOVQBISB. 

"Thedeletatesofthe  United  Coloalesof  New  Ham  p- 
iblre,  Hassaahnsetts  Bay,  Rhode  Island,  Conneo- 
tieat.  Mew  Torii,  New  Jersey,  Pennsylvania,  the 
ooontiMof  New  Castle,  Ken t.and3iisaex on  Delaware, 
Maryland,  Vircinia,  North  Carolina,  andSonth  Car- 
olina. 
"  To  Gioaei  WAsmHOTOR,  esq. : 

"We,  reposint  speeial  trust  ood  oDnfldene*  in  yoar 
patriotism,  valor,  oonduet,  and  fidelity,  do,  hy  these 
presents,  constitute  and  appoint  you  to  be  Qeneral 
and  CoBunander-in-Chief  of  the  Army  of  the  United 
Colonies,  and  of  all  the  forces  now  raised  or  to  Im 
raised  by  tbem,  andof  all  othera  who  shall  volnntarily 
offer  their  service  and  join  the  said  Army  for  the  de- 
fense of  Ameriean  liberty,  and  for  repellinc  every 
hostile  invasion  thereof.  And  you  are  hereby  vested 
with  fViII  power  and  authority  to  act  as  you  shall 
think  for  the  good  and  welfare  of  the  service. 

"  And  wa  do  hereby  striotiz  eharge  and  reouira  all 
oficen  and  soldiers  under,  your  command  to  be 
obedient  to  your  orders  and  diligent  in  the  ezeroise 
of  their  several  datiee. 

"  And  we  do  also  enjoin  and  require  yon  to  bocare- 
ftal  in  ezecntinc  the  good  trust  reposed  in  you,  by 
causing  strict  disoipline  and  order  to  be  observed  in 
the  Army,  and  that  the  soldiers  be  duly  exercised  and 
provided  with  all  convenient  necessaries. 

"  And  yonars  to  regnlato  your  conduct  in  every  re- 
spect by  the  rules  and  discipline  of  wars,  (as  here- 
with given  youj  and  punctnally  to  observeand  follow 
snch  orders  and  directions,  from  time  to  time,  as  you 
shall  receive  from  this  or  a  fotoro  Congress  of  these 
United  Colonies  or  Committee  of  Congress. 

"This  commission  to  continue  in  force  until  re- 
voked by  this  or  a  future  Congress. 

"  By  order  of  the  Congress." 

The  point  to  which  I  offer  this  is  that  this  is 
the  onl^  form  of  commission  ever  prescribed 
by  law  in  this  country  to  a  military  officer,  and 
in  drafting  commissions  under  the  Constitu- 
tion of  the  United  States  "  the  pleasure  of  the 
President"  wasinserted  instead  of  "  the  pleas- 
ure of  Congress." 

The  CHIEF  J  USTICE.  Is  tiiere  any  olgec- 
tion? 

Mr.  CURTIS  and  Mr.  BVART8.  No  ob- 
jection. 

Mr.  Manager  BUTLER.  I  now  oSSer,  Mr. 
President  and  Senators,  a  letter  from  the 
Treasury  Department  in  answer  to  what  has 
been  put  in  as  the  practice'of  the  Government 
to  appoint  officers  daring  the  recess.  [The 
letter  was  handed  to  the  counsel  for  the  re- 
spondent.] It  is  one  of  a  series  of  letters 
which  were  not  brought  to  yonr  attention  in 
the  schedules  which  you  allowed  to  come  in. 
Only  so  much  of  the  practice,  as  I  charge,  as 
would  make  on  one  side  was  put  in. 

[The  letter  was  returned  to  the  Manager.] 

Mr.  EVARTS.     The  letter  we  do  not  coo- 


uder  as  applicable  to  any  point  that  we  have 
made  either  in  argument  or  in  evidence ;  nor 
do  we  r^ard  it  as  an  act  of  the  Treasury  De- 
partment, but  simply  as  an  expression  of  an 
opinion  of  thMhen  existing  Secretary  of  the 
Treasury.  It  is  simply  an  immaterial  piece 
of  evidence ;  it  is  not  worth  while  to  occupy 
time  in  diseassing  it. 

Mr.  Manager  BUTLER.  I  only  ask  whcUier 
you  object  ? 

Mr.  EVARTS.  I  have  stated  all  I  have  to 
say. 

Mr.   Manager  BUTLER.    Yon  do  not. 

Mr.  EVARTS.  No.  I  have  stated  what  it 
applied  to. 

Mr.  Manager  BUTLER.  Very  well.  I  will 
read  the  letter : 

TaiisnaT  BiPABntmiT,  Augtut  23. 186i(. 

Bia :  Your  letter  of  thMSth  instant,  recommending 
William  Irving  Crandail  for  the  appointment  or 
surveyor  of  the  customs  at  Chattanooga,  Tennessee, 
is  received.  The  office  not  bavioji  beon  filled  before 
the  adjonrnmont  of  the  Benate,  it  most  neoessarily 
remain  vacant  nntil  its  next  session,  when  your  rec- 
ommendation of  Mr.  Crandail  will  reouve  respectful 
consideration. 

I  have  the  honor  to  be,  very  respaetfhily,  yoar  obe- 
ent  servant,  JAMES  GUTHRIE, 

™       ,  „  ~  _     .    Seertlttni  of  the  Treaturv. 

Hon.  J.  H.  Shite,  CSkoWettoa,  SmUk  Oarolima. 

After  a  pause, 

Mr.  Manager  BUTLER.  If  the  President 
will  grant  me  a  moment  Mr.  Randall  did  not 
bring  the  papers  which  I  called  for  to  me  until 
since  we  have  come  into  the  Senate,  and  I 
want  to  examine  them  to  see  what  I  will  and 
what  I  will  not  offer.  [After  an  examination 
of  the  papers.]  Mr.  Randall,  you  will  take 
the  stand. 

Algxandeb  W.  Run>xLL  examined. 

By  Mr.  Manager  Butleb  : 

Quettion.  Had  yon  any  copy  of  the  indict- 
ment against  Foster  Blodgett  on  file  in  yonr 
office? 

Annoer.  What  purported  to  be. 

Qiuslion.  When  was  it  made? 

Answer.  That  I  cannot  tell  you ;  I  suppose 
about  the  time  the  original  copy  was  filed  there, 

Qttettion.  Have  yon  produced  it  here? 

Antwer.  No,  sir. 

Question.  What  did  you  do  with  it? 

Answer.  It  is  in  the  office. 

Question.  Have  ^on  produced  copies  here  ? 

Ansuier.  Yes,  sir;  there -is  a  copy  there 
before  yon. 

Qtiestion.  A  copy  from  where? 

Answer.  From  the  Treasury  Department. 

Question.  Why  did  you  not  produce  the  copy 
from  your  office,  as  I  asked  you  ? 

Answer.  Because  that  would  not  prove  any- 
thing; I  could  not  certify  that  it  was  a  copy 
without  having  the  original. 

Question.  Have  you  produced  the  original?* 

Answer.  I  understand  it  is  here.  The  reason 
I  did  not  produce  it  was  I  nnderstood  it  was 
here. 

Question.  Where? 

Answer.  Before  sode  committee.  It  was 
sent  up  here  with  the  cose.  The  letter  of  Mr. 
McCulloch  there  explains  that. 

Question.  The  letter  of  Mr.  McCulloch  ex- 
plains about  Mr.  Hopkins's  case,  which  Idc  oot 
mean  to  put  in ;  bnt  I  mean  now  to  deal  with 
Mr.  BlodgeU's  case? 

Answer.  You  will  find  the  copy  of  two  in- 
dictments fastened  together  in  the  original  as 
they  are  there,  and  I  understand  they  are  here. 
That  is  the  reason  I  did  not  bring  that,  for  I 
could  not,  without  the  original,  certify  that  it 
was  a  copy. 

Question.  And  yon  got  a  copy  from  the 
Treasury  Department  this  momu^? 

Answer.  les,  sir. 

Question.  Which  yoa  produce  here,  bnt  do 
not  from  your  own  office  7 

Answer.  No,  sir;  I  do  not  produce  that  be- 
cause I  conld  not  certify  witnont  having  the 
original  that  it  was  a  true  copy ;  and,  under- 
standing the  others  were  here  in  the  Senate,  I 
did  not  oringit. 

Question.  But  yon  brought  this  copy? 

Answer.  I  had  forgotten  how  the  case  came 
hare. 
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Mh  Manager  BUTI^R,  (to  the  coonsel  for 
the  respondent)  Gentlemen,  I  will  detach 
these,  or  only  pat  in  one  paper,  jast  as  yon 
please. 

Mr.  EVABTS.     Of  coursstMe  noderstand. 

Mr.  Manager  BUTLER.  I  do  not  core  to 
go  throngh  detaching  the  copy  in  thii  one  cone. 

Mr.  EVARTS.  It  is  Mr.  BlodgeU's  indict- 
ment? 

Mr.  Manager  BUTLER.  Yes,  sir.  I  now 
off^r  simply  the  indictment  in  Blodgett's  case, 
which  I  will  read,  witbont  detaching  it  from 
the  other  paper : 

UxrrED  Stitis  or  Axebica. 

Southern  DiMrict  of  Grorffia  .* 

Dutriet  eoart  of  the  United  States  for  the  southern 
dUtriet  of  Ckoivia. 

NoTSMBKB  Trbh,  1867.  A.  D. 

The  grand  jurors  of  the  TTnited  State?,  chosen,  ^e- 
leoiod.  and  sworn  in,  andfof  the  southern  dtsfrict  of 
ticorffia,  bein(7  Rood  and  lawful  men  of  the  pai<i  south- 
ern district  of  ticorffia,  and  beinf?  charged  to  inquire 
for  the  United  States  and  for  the  body  of  the  said 
district  upon  their  oaths; 

Present:  that  heretofore,  that  is  tosny,  on  the  27th 
day  of  .July,  in  tho  year  of  our  Lordl8*i0,  one  Foster 
IJIodRett,  of  the  city  of  Au;;usta  and  county  of  llich- 
mond,  in  the  State  of  GeorKia,  and  in  tho  sonthern 
district  of  Georgia  aforesaid,  was  appointed  by  tho 
President  of  the  United  States  to  the  oflico  of  deputy 
postmaster  at  Augusta  aforesaid,  tlie  said  ofhee,  thftt 
IS  to  say,  the  ofiieo  of  deputy  postmaster,  l>einf^  an 
office  of  proiit  under  tho  Government  of  tho  United 
States  aforesaid,  in  tho  civil  department  of  tlie  pub- 
lic service,  and  that,  after  said  appointment  and  bo- 
foro entering  upon  the  duties  of  the  said  otlice,  and 
before  he,  tho  said  Foster  Blodgett,  was  entitled  to 
an^'  salary  or  other  emoluments  arising  from  tliesaid 
oflice,  to  wit,  tho  oflice  of  deputy  postmaster  afore- 
said, he.  tho  said  Foster  Blodgctt,  was  then  and 
there  required  by  law  to  take  and  subscribe  the  oath 
hereinafter  set  forth,  the  said  oath  being  by  law 
made  material  and  necessary  to  be  taken  and  sub- 
Beribcd  by  him.  tho  said  iostcr  Blodgelt,  before 
entering  upon  the  duties  of  the  otTico  aforesaid,  to 
wit,  the  oflice  of  deputy  postmaster  atAugustaafore- 
said,  and,  being  so  required  bj'  law,  he,  the  said  Fos- 
ter BIo<Igett,  came  in  his  own  proper  person  before 
David  S.  Uoath,  ajudgo  of  the  court  of  ordinary  for 
til 0  county  of  llichmond,  in  the  State  of  Georgia  and 
Trithin  the  district  aforesaid,  and  within  tho  jurisdic- 
tion of  this  court,  on  tho  5th  day  of  September,  in 
the  year  of  our  Lord  180C,  at  Augusta  aforesaid, 
within  the  county.  State,  and  district  aforesaid,  and 
then  and  there  was  duly  sworn  and  took  his  corporal 
oath  before  the  said  David  S.  Roath.  a  judge  of  tho 
court  of  ordinary  for  tho  county  of  llichmond,  in  the 
State  of  Georgia  and  district  aforesaid,  he,  the  said 
David  S.  Hoalh,  being  then  and  there  duly  author- 
ized by  law,  and  having  then  and  there  suflicient  and 
competent  power,  to  administer  tho  said  oath  to  tho 
said  Foster  Blodgett  in  that  bchall*,  and  that  there- 
upon the  said  Foster  Blodgett,  having  so  sworn  as 
sloresaid,  and  not  having  the  fear  of  God  before  his 
eyes,  but  liaving  been  moved  and  seduced  by  tho  in- 
stigation of  the  devil,  then  and  there,  to  wit,  on  tho 
day  and  year  aforesaid  and  at  the  place  last  afore- 
said, before  the  said  David  S.  Koath,  judge  of  tho 
court  of  ordinar>'  as  aforesaid,  (ho,  the  said  Uoath, 
having  then  and  there  competent  authority  to  ad- 
minister the  said  oath  as  aforesaid.)  upon  his  oath 
aforesaid,  sworn  to  before  the  said  David  S.  Uoath, 
on  the  5th  day  of  September,  in  the  year  of  our  Ijord 
1866,  falsely,  willfully,  and  corruptly  did  swear  to  the 
purport  and  effect  following,  that  is  to  say: 
*  "1,  Foster,  Blodgett.  (meaning  the  said  Foster 
Blodgett.)  being  appointed  deputy  postmaster  at 
Augusta,  in  tho  county  of  Richmond  and  State  of 
Georgia,  do  swear  that  I  will  faithfully  perform  all 
tho  duties  required  of  mo  and  abstain  from  anything 
forbidden  by  the  laws  in  relation  to  tho  establish- 
ment of  the  post  offico  and  post  roads  witliin  tho 
United  States;  and  that  1  will  honestly  and  truly 
acoount  for  and  pay  over  any  moneys  belonging  to 
the  said  United  States  which  may  come  into  my 
possession  or  control,  and  I  do  furl  her  solemnly  swear 
that  I  have  never  voluntarily  borne  arms  against 
tho  llnited  States  sincol  have  been  acitizen  thereof; 
that  I  have  voluntarily  given  no  aid,  countenanoc, 
counsel,  or  encouragement  to  persons  engaged  in 
armed  hostility  thereto  ;  that  I  nave  neither  soiiiiht 
nor  accepted  nor  attempted  toexeroiso  thcfunctit)ns 
of  any  oflice  whatever,  under  any  authority  or  iiro- 
tcndcd  authority,  in  hostility  to  tho  United  States; 
that  I  have  not  yielded  a  voluntary  support  to  any 
pretended  government,  authority,  power,  or  consti- 
tution within  the  United  States  hostile  or  inimical 
thereto:  andl  do  farther  swear  thattu  the  best  of  my 
knowled«e  and  ability  I  will  support  and  defend 
th*  OtBatttotion  of  the  United  States  anuoat  all 
enemiee,  foreign  or  domeatie;  that  I  will  bear  true 
faith  and  aileclanoe  to  tho  same;  that  I  take  this 
obligation  freely,  without  any  mental  reserration  or 
DUrpoMofeyasioii;  and  that  I  will  weltaad  faith- 
fully dlaebarge  the  dntio*  of  the  office  on  which  I 
am  about  to  enter;  so  help  me  God." 

Wberaaa  in  truth  and  in  faet.  the  said  Foster  Blod- 
gett iMfore  Mie  tin*  of  tahing  the  said  oath  aa  nfora- 
nid.  had  Tolnntanly  home  orniB  against  the  United 
States  aforesaid,  he  too  said  Foster  Blodgett  having 
been  at  that  time,  that  Is  U  say.  at  the  Umewhen  he 
bore  arms  as  aforesaid,  a  eitisen  of  the  United  States 
aforeaaid:  andwheceasin  troth  and  in  faet  he.  the 
said  Foster  Blodgett  being  a  dtixen  as  afbresaid.be- 
fcra  that  time,  that  Is  to  say,  befor*  the  time  of  the 
taking  of  the  oath.  Tolontarily  had  giren  aid  to 


Senoas  engaged  in  armed  hostilUy  to  the  TTnited 
tatea  aforesaid,  and  had  voluntarily  as  aforesaid 
given  countenance,  counsel,  and  encouragement  to 
persons  engaged  in  armed  hostility  to  the  United 
States  aforesaid;  and  whereas,  in  truth  and  fact,  he 
tho  said  Foster  Blodgett  being  a  oiUten  of  the  Uni- 
ted States  as  aforesaid  had  before  that  time,  that  is 
ifi  say  before  the  time  of  the  taking  of  the  said  oath 
asaforesaid,BOoepted  an  office,  to  wit,  theoffioe  of  the 
oaptainoy  of  on  artilleiy  company  in  the  service  of 
and  under  tho  authority  of  the  so-called  confederate 
States,  the  go-called  confederate  States  being  then 
and  there  an  avthority  or  a  pretended  sutiiority  in 
hostility  to  the  United  States  aforesaid :  and  whereas 
in  truth  and  fact  he,  the  said  Foster  Blodgett,  beintf 
a  eitiien  as  aforesaid,  had  before  that  lime,  that  is 
to  say,  before  the  timeof  the  taking  of  the  said  oath, 
yielded  a  Tolnntanr  support  to  a  pretended  govern- 
ment of  Georgia,  the  same  being  at  that  time,  that 
is  to  say  at  the  time  be,  said  Foster  Blodgett,  yielded 
a  Tolnntary  snpport  thereto,  a  pretended  authority 
in  power  within  the  United  States  and  hoelile  thereto. 
And  so  the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  soy  that  thesaid  Foster  Blodgett,  by  his  oath 
aforesaid  taken  and  subscribed  on  the  day  and  year 


sonthem  district  of  Georgia,  and  within  the  juris- 
diction of  this  courL  ooBmit  willful  and  corrupt 
perjury,  contrary  to  tho  forms  of  the  statute  in  such 
cose  made.andJ>roYidod,  and  against  the  peace  and 
dignity  of  the  United  States. 

HENBT  S.  FITCH. 
VniUd  Statet  AUomtyfor  Otorffia. 

Indorssment. 
United  States  of  America,  Southern  District  of 
Georgia.  United  States  District  Conrt,  November 
Term.  1867. 
United  SUtes    ") 

«•.  >-  Indictment  for  peijnry. 

Foster  Blodgett.) 

Witnesses:  James  A.  Bennett.  Ambrose  R.  Wright, 
Dr.  H.  J.  Jones,  John  N.  Wray,  Avera  D'Antionsc. 
George  W.  Vennurey.  Allen  Phillips.  John  L.  Ellis. 
A  true  bill. 

HENBT  BINGHAM.  Ibrenum. 

Savikkah.  Novembtr  26, 1867. 
Filed  NoTcmber  29. 1867. 

JAMES  Mcpherson,  curk. 

Mr.  JOHNSON.  Does  it  charge  that  he 
was  a  captain  in  the  rel>el  service? 

Mr.  Manager  BUTLER.  He  was  charged 
with  being  a  captain  in  a  volunteer  company. 
[To  tho  witness.]  Now,  Mr.  Randall,  upon 
notice  which  yon  have  pat  in  as  given  to  Mr. 
Blodgett  being  sent  to  him,  did  he  return  an 
answer,  and  is  this  paper  that  answer  or  a  copy 
of  it?    [Handing  a  paper  to  the  witness.] 

Atiswer.  These  are  copies  of  the  papers  that 
are  on  file.  I  can  only  swear  to  them  as  copies 
ofpaperson  file.  I  believe  these  are  correct 
copies. 

Question.  And  that  is  a  copy  of  his  answer  7 
Will  you  look  at  it. 

Answer.  Yes,  sir.  I  have  read  it  all  over ; 
I  think  it  is. 

Question.  The  notice  left  here  on  the  3d  of 
January,  we  have  learned  by  the  paper  which 
was  put  in  on  Saturday? 

Answer.  I  think  it  was  the  8d  of  January. 

Question.  And  «n  the  10th  he  returned  this 
answer? 

Answer.  Yes,  sir. 

Mr.  Manager  BUTLER.  I  propose  to  offer 
it.    It  is: 

WASHtKOTOH,  D.  C,  Jcmuarv  10, 1868. 
Hon,  A.  W.  Rahdall: 
Sib 

Mr.  EVARTS.  One  moment,  Mr.  Manager. 
We  suppose  that  there  is  no  inqniry  before  this 
Senate  sitting  as  a  court  of  impeachment  as  to 
the  troth  of  the  chai^^s  a^inst  Mr.  Blodgett, 
nor  as  to  his  defenses.  We  put  in  evidence 
nothing  but  the  official  action  of  the  Oovern- 
ment  through  the  Post  Office  Department,  and 
that  only  in  answer  to  an  oral  statement  con- 
cerning it  which  Mr.  Blodgett  had  himself  given. 
Now,  the  Manager  brings  in  the  indictment, 
and  having  got  uiat  in  claims  the  right  to  repel 
it  and  thns  produce  evidence  on  b^  sides  of 
the  question  of  the  reason  of  Mr.  Blodgett' s 
suspension.  We  gnbrnit  to  the  Senate  that  the 
proof  is  irrelevant. 

Mr.  Manager  BUTLER.  Mr.  President,  the 
case  stands  thus :  Mr.  Foster  Blodgett,  who  is 
mayor  of  the  city  of  Augusta,  appointed  by 
Qeneral  Pope,  and  a  member  of  the  constita- 
tional  convention 

Mr.  EVARTS.  No  part  of  that  statement 
is  IB  eridenoe. 


Mr.  Mua««r  BUTLES.  I  propose  to  pat  it 
ia  evidence,  and  am  stating  my  ease.  Ihavent 
it  all  here.  Ha  was  a  memb«r  of  the  coastitB- 
tional  convention  and  an  active  Union  man 

The  CHIEF  JUSTICE.  The  honorable  Man- 
ager will  please  redao*  bia  offer  to  prove  to 
writing. 

Mr.  Manager  BUTLER.  I  will  after  I  state 
the  grounds  of  it.     I  will  put 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  it  onght  to  be  reduced  to  writing  now, 
in  order  that  the  Senate  may  pass  upon  the 
qnestion  whether  they  will  receive  the  evidence. 

Mr.  Manager  BUTLER.  They  cannot  uoia 
I  make  the  statement,  sir. 

The  CHIEF  JUSTICE.  The  Chief  Jnstic* 
thinks  that  the  same  rale  which  was  applied  to 
the  coniisel  for  the  President  yesterday  ongfat  to 
be  applied  to  the  honorable  Managers  to-day. 
The  Managers  should  state  in  writing  the  nature 
of  the  evidence  which  they  propose  to  introdoce, 
and  the  Senate  can  then  pass  upon  the  question 
whether  they  desire  to  near  evidence  of  that 
description. 

Mr.  JOHNSON.  Does  the  Manager  pro- 
pose to  offer  that  paper  in  evidence  itself? 

Mr.  Manager  BUTLER.     I  do. 

Mr.  JOHNSON.     And  nothing  else? 

Mr.  Manager  BUTLER.  I  propose  to  o9^ 
soraethingelse  besides.  At  present  I  propose  to 
offer  this,  and  it  is  the  first  time  any  counsel  hss 
been  thus  stopped.  I  assume,  Mr.  President— 
I  never  have  assnmed  any  different — that  the 
same  rule  will  be  applied  to-day  as  yesterday. 
I  do  not  want  to  be  understood  as  asking  any- 
thing different. 

The  CHIEF  JUSTICE.  The  honorable 
Manager  appears  to  the  Chief  Justice  to  be 
making  a  statement  of  matters  which  are  not 
in  proof,  and  of  which  the  Senate  has  as  yet 
heard  nothing.  He  states  that  he  intends  to 
put  them  in  proof.  The  Chief  Justice  there- 
fore requires  that  the  nature  of  the  evidence  that 
he  proposes  to  put  before  the  Senate  shall  be 
reduced  to  writing  as  has  been  done  hereto- 
fore. He  will  make  the  ordinary  offer  to  prove, 
and  then  the  Senate  will  judge  whether  they 
will  receive  the  evidence  or  not. 

Mr.  Manager  BUTLER.  I  was  trying  to 
state  that  this  was  a  part  of  the  record  pro- 
duced by  the  other  side.  It  is  the  first  time,  I 
have  a  nght^  to  say,  that  any  counsel  has  been 
interrupted  in  this  way.    This 

The  CHIEF  JUSTICE.    Does  the  honor-, 
able  Manager  decline  to  put  his  statement  in 
writing? 

Mr.  Manager  BUTLER.  I  am  not  declining 
to  pat  the  statement  in  writing,  sir. 

The  CHIEF  JUSTICE.  Then  the  honor- 
able Manager  will  have  the  goodness  to  pat  it 
in  writing. 

Mr.  Manner  BUTLER.  I  con  do  it,  sir, 
by  taking  sufficient  time. 

The  CHI  BP  J  USTICE.    It  win  be  allowed. 

The  proposition  having  been  reduced  to 
writing, 

Mr.  Manager  BUTLER.  This  is  the  offer, 
sir: 

We  offer  to  show  that  Foster  Blodgett,  the  muor 
of  Augusta,  Georgia,  appointed  by  General  rope, 
and  a  member  of  the  oonstitntloniil  convention  of 
Georgia,  being,  because  of  his  loyalty,  obnoxioas  ta 
someportinn  of  the  cititens  lately  in  rehellionagsinst 
the  United  States,  by  the  testimony  of  such  eititent 
an  indiotmentwu  procured  to  bs  found  againsthiB: 
that  said  indictment  being  sent  to  the  Postmaster 
General,  he  thereupon,  without  authority  of  law,  sas- 
pended  said  Foster  Blodgett  iVom  office  indeflnitely, 
without  any  other  oompTaint  agaiaet  him  and  win- 
oat  any  hearing  and  did  not  send  to  tho  Senate  the 
report  of  such  suspensionLtho  office  being  one  within 
the  appointment  of  the  President  bf  and  with  the 
advice  and  consent  of  the  Senate :  this  to  be  proved 
in  part  by  the  answer  of  Blodgett  to  the  Postmsstet 
General's  notice  of  such  suspension,  being  a  portion 
of  the  papers  on  file  in  the  Post  Office  Department 
upon  which  the  action  of  the  Postmaster  Qenersl 
was  taken,  a  portion  of  which  have  been  put  in  evi- 
dence by  tho  counsel  of  tho  President,  and  that  Mr. 
Blodgett  i»  shown  by  the  evideaco  in  tho  record  to 
have  always  been  frieadly  to  the  United  States  aad 
loyal  to  the  Government. 

That  is  the  offer.  On  this  we  wish  to  he 
heard  at  .<<uch  time  as  the  Chair  wiU  permit 

Mr.  EVARTS.  We  object  to  the  avideace, 
Mr.  Chief  Jtwtioe  and  Saaoton,  as  being 
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wholly  irrelerant  to  tlfia  caw.  The  evidanoe 
concerning  Foster  Blodgett  was  produced  on 
the  part  of  the  Managers,  and  ou  their  part 
was  confined  to  bis  oxal  testimony  that  he  had 
received  certain  commissions  under  which  he 
held  the  office  of  postmaater  at  Augusta;  that 
he  had  been  suspended  in  that  office  by  the 
Executive  of  the  United  States  in  some  form 
of  its  action,  and  there  was  a  superadded  neg- 
ative coQcUwioa  of  his  that  his  case  bad  not 
been  sent  to  tbo  Senate.  In  tskiaa  up  that 
ease  the  defaoie  offered  nothing  but  uie  official 
action  of  the  Post  Office  Department,  eonpled 
with  the  evidence  of  the  head  of  that  Depart- 
ment tb»t  it  was  his  own  aot,  without  Brevions 
knowledije  or  subaeqaent  direction  of  tae  Pres- 
ident of  the  United  States.  In  that  official 
order,  thus  a  part  of  the  action  of  the  Depart- 
ment, it  appears  that  the  ground  of  it  was  an 
indictment  against  Mr.  Blodgett.  A  complaint 
was  mads  that  that  indictment  was  not  pro- 
duced.. The  Managers  having  procured  it, 
having  put  it  in  evideaee,  they  now  propose  to 
put  in  evidence  his  answer  to  that  indiotment 
or  to  the  accasatiom  nade  before  the  Poatmas- 
ter  General- 
Mr.  Manager  BUTLER,  I  know  yon  do  not 
mean  to  misstate — his  aniwer  to  the  Postmas- 
ter General's  notice,  not  to  the  indieUuenU 

Mr.  EVARTS.  His  answer  to  the  aceuM- 
tion  and  the  evidence  canoerning  the  aocwaa- 
tion  as  placed  before  the  Postmaster  Genecal, 

I  UQClOFStOOQa 

Mr.  Manager  BUTLBB.  Not  an  asMrer  (o 
&e  indictment. 

Mr.  EVAKTS.  An  answer  to  tb«  indict- 
ment so  Sm*  as  it  was  the  aocusation  before  the 
Post  Office  Departmestt.  I  nnderstood  tou  to 
say  so ;  that  is,  you  propose  to  prove  that  he 
was  frieadly  to  the  United  Btatea,  aad  always 
had  been,  notwithstanding  he  had  been  a  cap- 
tain in  the  rebel  troops.  I  understood  you  to 
say  so ;  and  now  the  honorable  Manager  states 
that  this  paper,  which  is  part  of  his  avixienoe 
to  sustain  Mr.  Blodgett's  loyalty  ond  defeat  the 
aocosaiion  against  him,  in  which  Mr.  Blodgett 
may  be  entirely  right  for  aught  I  know,  is  a 
letter  written  by  him  ten  days  afler  his  sMpen- 
mon ;  and  the  honorable  Manager  states  that< 
that  letter  of  bis,  written  'to  the  Postmaster 
General  ten  days  after  his  sospeosion,  was  a 
part  of  the  papers  upon  which  the  Postmaster 
General  acted  in  aoepending  hiia.  How  that 
could  ba,  in  the  nature  of  thing*,  it  is  diffiealt 
for  me  to  see.  He  was  saspended  on  the  8d. 
Tea  di^s  after  ha  wrote  an  answer  to  the  in- 
crimination ;  and  that  is  one  of  thh  papers  on 
which  tha  Postmast^  General  anspendcd  him, 
it  is  said. 

The  honorable  court  can  see  that  this  is  not 
evidence  introduced  by  us  in  disparagemeflt  of 
Foster  Blodgett.  It  is  evidence  introdnoed  by 
Bs  to  show  UM  aotioa  of  the  Post  Office  Da- 
partment  in  the  suspension,  which  suspension 
the  Managers  had  put  in  by  oral  testimony ; 
and  under  cover  of  that  the  learned  Manager 
first  seeks  to  introduce  the  accusations  a^iast 
Blodgett,  and  then  to  rebut  them.  If  this  evi- 
dence is  rightly  put  in  on  their  part  we  of 
course  can  meet  it  on  o«i8 ;  and  we  shall  have 
an  interesting  excursion  from  the  impeachment 
trial  of  the  President  to  the  trial  of  Mr.  Foster 
Blodgett  on  the  qnestion  of  loyalty  j  and  I  aat 
instracted  to  say  that  there  is  a  witness  in  tha 
city  who  can  testify  that  he  was  a  gaptain  in 
the  rebel  army ;  and  ve  are  ready  to  go  On 
with  that  proof  if  it  is  desired. 

Mr.  Manager  BUTLBB.  Mr.  Preeident  and 
Senators,  I  think  now  it  will  not  be  out  of  any 
order  either  of  to-day  or  yesterday  or  the  dsdr 
befiore  for  me  to  state  the  grounds  upon  which 
I  offer  this  evidence. 

Foeter  Blodgett  was  called  here  to  show  that, 
hsMing  an  office  which  required  die  advice  and 
oonaen^  of  tha  Senaita,  he  had  been  suspended 
indefinitely  by  the-  President  of  the  United 
States,  as  lie  supposed,  and  as  we  supposed,  on 
the.  3d  of  January,  18G8,  without  any  fault  on 
bis  party  BO  &r  as  his  official  duties  were  con- 
cerned, and  without  any  adjudication  or  eon- 
Tiction  of  any  crimo,  aad  a,  ioao  placed  ia  liia 
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office  88  ipeoial  agent  with  the  some  salaiy  aad 
a  little  more;  so  tliat  it  amounted  to  a  removal 
and  putting  in  a  man  into  the  office  as  now  ap- 
pears by  the  papers  presented.  Mr.  Blodgett 
testified  that  up  to  the  day  he  testified  he  had 
not  had  his  case  before  the  Senate ;  ha  could 
get  no  redress.  We  thought  that  npon  the 
proposition  that  the  President  desired  to  obey 
the  law,  except  that  he  wanted  to  make  a  case 
to  test  the  constitutionality  of  it,  this  was  quite 

Eertinent  evidence.  He  having  put  forward 
roadly  in  his  answer  that  he  was  exceedingly 
desirous  to  ohey  tho  htws,  the  civil-tenure  act 
and  all  other  laws,  except  that  be  wanted  to 
make  a  case  to  test  the  constitutionality  of  the 
law,  these  facts  are  put  in,  and  these  facts  are 
yet  undispnted.  They  called  Mr.  Postmaster 
General  Kandall  on  Saturday,  and  he  pro- 
duced, and  they  put  in,  a  letter  of  appointment 
of  one  Sunmiers,  special  agent,  with  a  salary 
therein  set  ont.  They  also  put  in  a  letter  in- 
forming Mr.  Blodgett  that  he  had  bean  sus- 
pended from  office.  That  letter  states  precisely 
that  itwas  upon  an  iodictmeot  for  perjury,  not 
aettieg  ont  the  indictment,  so  as  to  leave  ns  to 
infer  that  Foster  BlodgeU  bad  in  some  contro- 
versy between  neighbor  and  neighbor,  or  citi- 
sen  and  citizen,  somewhere  committed  willful 
and  corrupt  petiury,  and  that  itwas  so  heinous 
a  case  that  the  Postmaster  General  felt  obliged 
instantly  to  suspend  him  ;  and  it  was  a  case, 
he  said,  where  the  great  law  of  necessity  com- 
palled  him  to  suspend  him  at  once.  In  order 
to  meet  that  we  asked  for  the  indictment.  We 
got  it  at  last  from  the  Treasury  DcpartnMot,  a 
co^y  of  it.  The  indictment  then  makes  cer- 
tain staieaeats  aninst  Mr.  Foster  Blodgett. 
Now,  Mr.  Foster  Blodgett  instaat^y  npon  being 
notified — this  being  tha  3d  of  January,  and  the 
paper,  which  I  shall  show  you,  being  dated  the 
lOth — seven  days  only,  three  from  ten  leaves 
seven,  not  ten,  Mr.  Counsel,  so  thot  inadver- 
tences can  take  place  as  well  on  the  one  aide  as 

the  other 

Mr.  EVABTS.  If  yon  considerit material, 
I  will  retracL 

Mr.  Maai^ar  BUTLBB.  I  do  not  consider 
it  material  onl^  as  a  matter  of  correctness ; 
that  is'  ail.  As.  I  day,  seven  days  afterward, 
being  in  Washington,  be  instantly  answers  and 
pats  on  file  bis  justification,  that  this  was  all 
a  Ttbel  plot  and  treason  agaiost  tiie  United 
State*  in  &ct.  Having  put  that  on  file,  that 
is  a  part  of  the  case. 

Now,  I  have  aot  said  to  the  Senate  that  this 
paper  was  that  upon  which  Mr.  Randall  aated 
in  suspending  him,  but  I  do  say  it  is  a  part  of 
the  proceedings  in  the  caee,  and  it  is  a  paper 
on  which  Mr.  Kandall  acted  in  not  returning 
that  suspension  throu^  the  President  to  the 
Senate.  It  may  be  said  that  Mr.  ItandalL  had 
no  business  to  return  it  to  the  Senate.  He 
had  jaat  sa  much  bairfness  to  retora  it  to  the 
Senate  as  he  had  to  suspend  him. 

We  are  answered,  too,  that  they  put  in  only 
the  official  act  of  the  Department.  I  had  the 
honor  to  explain  to  tho  Senate  some  days  ago 
that  I  understood  an  official  act  to  be  that 
which  was  made  a  man's  duty  by  law  to  do. 
I  never  understood  that  there  was  any  other 
official  act.  I  have  always  nnderstood  that 
the  kind  of  acts  which  a  man  does  where  the 
law  does  not  require  him  to  do  them  are  offi- 
cious acts  and  not  official,  and  I  think  this 
was  the  most  officious  act  I  have  ever  known, 
one  which  the  Postmaster  General  says  there 
is  no  law  for,  which  was  justified  by  no  statute. 
A  man  is  suspended )  his  reputation  is  mined 
as  far  as  it  can  be ;  the  tribunal  the  law  has 
appointed  before  which  he  could  have  a  bear- 
ing, the  Senate  of  the  United  States,  is  not 
informed  of  it  in  the  regular  way.  It  affects 
the  President  of  the  United  States,  because  he 
was  informed  of  it  afWr  it  was  done,  and  he 
has  taken  no  aotioa;  and  then  when  we  nut 
him  on  to  aay  to  ns  "I  have  bem  BuspeBOed 
and  cannot  go  before  tlie  Senate,"  the  answer 
is  what?  When  he  simply  says  that  the  an- 
swer ia  to  pat  in  the  fact  that  he  was  indicted 
in  order  to  blacken  his  repatation  and  sand  i^ 
eat  t»  th«  oeanb>  


I  never  saw  Foster  Blodgett  aatil  the  day  he 
was  brought  upon  this  stand.  I  have  no  inter- 
est in  him  any  more  than  any  other  gentleman 
of  position  in  the  South.  I  put  it  to  you,  if 
yon  had  hfiea  treated  in  that  way.  when  here  fA 
a  witness  under  the  summons  of  the  Senate  by 
the  Managers  of  the  Honae  of  Representatives 
to  testify  to  a  fact,  and  iheu  the  President,  after 
refusing  you  any  hearing  before  the  constitu- 
tional tribunal  and  legal  tribunal,  had  put  in 
the  fact  to  blacken  your  character  that  you  had 
been  indicted,  would  you  not  like  to  have  the 
privile^  of  putting  in  at  least  your  answer  on 
record  in  the  case,  that  which  you  did  instantly  7 
It  is  said  to  be  the  letter  of  Mr.  Blodgett.  True, 
it  is ;  bat  it  also  cootaioa  exhibits  and  oriier 
papers  which  establish  the  facts  beyond  con- 
troversy. 

It  is  said  here,  with  a  slur,  that  they  hare 
got  a  witness  to  prove  that  he  was  in  the  rebel 
army.  I  do  not  doubt  it — plenty  of  tbem-i- 
wbether  he  was  or  not.  Bat  whotl  say  is,  that 
he  was  only  a  captain  in  a  militia  company,  and 
called  into  service  and  bound  to  obey  the 
powers  that  be ;  and  he  wu  indicted  becaese  he 
yielded  to  the  power  of  the  State  of  Georgia, 
to  compel  him  to  hold  ^he  commission ;  anf 
taking  no  commisuoD,  be  had  either  to  go  or 
lose  ms  life ;  and  he  could  well  swear,  althoajh 
he  went  as  a  militia  captain  into  tha  service, 
that  he  did  not  volniitarily  go.  But,  bowev^ 
that  may  be,  he  has  a  rig^t  to  have  before  the 
country  that  he  has  been  traduced — a  isaa 
among  his  neighbors  sq  well  known  that  they 
eloct^  him  to  make  the  constitutional  law  for 
them;  a  man  among  his  neighbors  so  w^ 
known  that  General  Pope  appointed  him  mayor 
of  this  v«ry  town  where  be  neld  the  office ;  a 
man  so  well  known  that  when  the  State  ai 
Georjgia  shall  come  hers  and  dcmaad  a  place 
In  this  Chamber  I  have  no  doubt  Foster  Blodr 
gett  will  come  and  take  his.  place  beside  tha 
proudest  of  you. 

I  say  under  these  drcniastaDCes  I  feel  it  my 
duty  to  put  this  testimony  before  yon ;  and  if 
tite  (B«re  ol^eetioo  is  want  of  relevancy  I  pot 
it  as  a  matter  of  jsetica.  to  a  witness  that  tha 
Hoeseof  Repeeieatatives  brought  here  and  wl^ 
is  BOW  being  oppressed  by  tha  entire  power  of 
the  executive  Govonuneut  of  the  United  Stato«« 
who  has  been  oonfaesediy,  without  law,  against 
rii^t,  suspended  from  his  offioeandse removed, 
aan  get  no  hearing  before  this  tribunal  or  anf 
other,  becaose  the  Prwident  controb  his  di»- 
triot  attorsey  and  he  canaot  get  a  trial  down 
tharc^  ani  they  will  net  report  bias  vp  here, 
and  be  eannot  get  a  trial  bece.  It  appeals  to 
your  justice,  i  do  not  propose  to  go  into  auf 
exoarsion  in  tryiog  tb^  ease  of  Foster  Blodgett. 
I  only  proBose  to  put  in  all  the  papers  that 
were  on  file  in  the  Post  0£ce  l)M>artmettt 
about  this  case  that  hear  on  aiy  side  oT the  case. 
They  have  put  in  such  papers  as  bear  en  theit 
tide  of  the  case,  and  I  propose  to  put  in  such 
papers  as  bear  on  my  side  of  the  case  out  of 
the  samebnndle,  that  they  shall  not  pick  out 
such  as  please  them  and  have  them  put  in  with- 
out my  picking  out  and  putting  in  from  the  same 
bundle  aach  as  please  ns. 

Mr.  EVABTS.  Wo  do  not  put  anything 
firom  the  bnndle.  We  put  in  merely  the  action 
of  the  Department.  You  have  taken  a  paper 
from  the  bundle  aad  now  propose  to  pnt  in  aa 
answer  to  it.  That  is  now  the  statement  of  Uie 
evidence.  We  have  as  little  to  do  with  and  as 
Httle  care  for  Foster  Blodgett  as  possible ;  bat 
you  brought  him  here  and  compelled  us  to  state 
the  chrcnmstances  of  the  Department's  action. 
We  have  stated  them.  If  his  case  is  to  be  tried 
by  this  court  because  it  cannot  be  tried  by  any 
other,  and  if  that  is  a  ground  of  jurisdiction, 
of  course  yon  may  have  plenty  of  work. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  offer  to  prove  made  by  the  honorable 
Managers. 

The  Chief  Clerk  read: 

We  offer  to  skow 

Mr.  Manaf>er  BUTLER.    Stop  a  moment. 

Perhaps  I  will  amend  the  oSbr  a  little,  thoagh 

I  wtt.in  sul^stanae.    yiitk  leaf  e,  sir^  2  Till  ^uhn 
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draw  that  and  take  one  which  covers  the  same 
points,  but  is  much  shorter,  which  has  been 
dnwn  up  by  one  of  my  associates. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  offer  to  prore  now  mode  by  the  hon- 
orable Managers. 

The  Chief  Clerk  read  as  follows : 

The  dafandaot'sooaDwl  haTinc  prodoecd  trom  th« 
files  of  the  Post  Office  Department  a  part  of  the  rec- 
ord showiDc  the  alleced  causes  for  the  iiupeDsion  of 
Foster  Bloocett  as  deputy  iiostmaster  at  Augusta, 
Oeersia,  we  nowpropose  to  sire  in  eTideneo  the  res- 
idue of  aud  record,  iDclndiuff  the  papers  on  file  in 
the  said  case,  for  the  purpose  of  sliowins  tlie  whole 
of  the  case  as  the  same  was  presented  to  the  Post- 
master Oeneral  before  and  at  thetimeof  the  sniipen- 
sion  of  the  said  Blodgett. 

Mr.  EVARTS.  Onr  objection  to  that  offer, 
•8  we  have  already  stated,  is  that  it  does  not 
present  correctly  uie  relation  of  the  papers. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  sabmit  the  question  to  the  Senate.  The 
original  offer  to  prove  has  been  withdrawn. 
The  offer  which  has  jast  been  read  has  been 
•obstitotAd.  Senators,  you  who  are  of  opinion 
that  the  evidence  now  proposed  to  be  offered 
should  be  received  will  say  ay  :  contrary  opin- 
ion no.  [Putting  the  qnestion.  J  The  noes  have 
it.    The  evidence  is  not  received. 

Mr.  ANTHONY.  I  should  Kke  to  havethe 
Vess  and  nays  on  that,  if  not  too  late. 

The  CHIEF  JUSTICE.  It  is  too  late.  If 
there  be  no  objection,  however,  the  Chief  Jus- 
tice will  again  put  the  question  on  taking  the 
yeas  and  nays.  There  seems  to  be  no  objection. 

Mr.  CAMERON.    I  object. 

Mr.  Manager  BUTLER,  (to  t^e  witness.)  Mr. 
Randall,  I  have4>een  informed  that  you  desire 
to  make  some  statement  about  this  removal. 
If  it  does  not  put  in  anything  that  the  Presi- 
dent said  or  anybody  else  I  shall  not  object. 

The  WiTNBSS.  I  expressed  to  a  gentleman 
this  momingawish  toexplain  the  circumstances 
under  which  I  made  this  saspension.  It  was 
one  of  those  cases  which  there  is  no  provision 
of  law  to  meet,  like  several  others  that  we  have, 
and  one  thati  passed  upon  this  last  week.  The 
copy  of  this  iodictmenl  was  brought  to  me,  and 
the  district  attorney  at  the  same  time  or  about 
the  same  time,  soon  afterward  at  anv  rate, 
came  to  me  and  made  statements  of  the  cir- 
cumstances under  which  it  was  found.  Under 
the  teaur«-of-office  law,  if  we  acted  under  that, 
the  President  would  have  no  power,  •«  I  un- 
derstood it,  to  suspend  any  officer  during  the 
session  of  the  Senate.  The  only  thing  he  could 
do  would  be  to  send  np  the  name  of  some  man 
in  bis  place,  removing  Mr.  Blodgett.  It  oo- 
earred  to  me  that  this  violation  of  the  law  by 
Mr.  Blodgett  might  be  merely  a  technical  vio- 
lation of  the  law.  If  it, was  a  technical  viola- 
tion of  the  law — I  am  telling  now  what  my 
reasoning  was  oa  the  subject — if  it  was  tme 
that  he  was  forced  into  the  rebel  service  and 
got  out  of  it  OS  soon  as  he  could,  and  this  vio- 
mtion  of  the  oath  of  office  law,  in  taking  that 
oath  was  merely  a  technical  violation  for  which 
be  was  indicted,  I  did  not  want  him  turned  out ; 
and  for  that  reason  I  took  the  responsibility 
of  doing  this  thing,  of  making  this  suspension 
and  puttingaspecial  agent  in  temporary  charge 
of  the  office  until  we  could  ascertain  more  fully 
what  the  facts  were  in  the  case  and  what  action 
oa'ght  to  be  taken.  Those  are  the  circumstances 
under  which  this  thing  was  done. 

By  Mr.  Manager  Butleb  : 

Quaitum.  Why  did  you  not  report  it  to  the 
President  for  his  action? 

Anttoer.  I  told  the  President  what  I  hod 
done. 

Question.  When? 

Amuxr.  Afterward  ;  as  I  stated  before. 

Question.  Why  did  you  not  report  it  before 
you  undertook  to  take  the  responsibility.  Did 
you  not  suppose  be  would  turn  him  out? 

Answer.  Because  the  only  thing  he  could  do, 
if  he  did  anything,  was  to  send  to  the  Senate 
some  other  nomination,  turning  this  man  out. 

Question.  That  is  to  say,  if  I  understand 
you,  following  the  law,  the  only  thing  he  could 
«k>  was  to  send  to  the  Senate  the  name  of  some- 
body in  pbuM  of  tbia  man,  removed;  and  yoa 


thought,  breaking  the  law,  you  could  do  some- 
thing better? 

Answer.  I  do  not  put  it  in  any  such  shape 
as  that.  I  stated  it  just  exactl  v  as  it  occnrreid. 
I  did  not  want  the  man  turuea  out  if  this  was 
a  mere  technical  violation  of  the  law  on  which 
he  was  indicted,  and  if  he  was  an  honest  man. 
That  was  the  reason  I  was  disposed  to  ascer- 
tain the  facts.  It  may  have  been  a  technical 
violation  of  the  law ;  but  I  assumed  the  doing 
of  it  for  the  purpose  of  not  having  an  act  of 
injustice  done  to  him  if  be  was  on  honest  man. 

Question.  Was  the  Senate  in  session  on  the 
8d  of  January  last  ? 

Ansmer.  I  cannot  tell  yoti  whether  it  was  in 
session  on  that  day  or  not. 

Question.  Was  there  not  a  recess? 

Ansuier.  There  may  have  been ;  I  do  not 
remember  now. 

Question.  Then  the  reason  that  the  Senate 
was  in  session  did  not  apply  to  the  case? 

Answer.  I  considered  the  Senate  in  session. 
I  do  not  look  upon  arecess  for  two  or  threeor 
five  days  as  a  recess  of  the  Senate,  in  the  sense 
of  the  Constitution.  I  do  not  remember  whether 
the  Senate  was  actually  in  session  on  that  par- 
ticular day. 

Question.  You  deemed  it  to  be  in  session, 
and  you  treated  it  as  if  in  session  7 

Answer,  I  considered  the  session  as  con- 
tinning. 

Mr.  MaoMer  BUTLER.    That  is  all. 

Mr.CONNESS.  Ishouldlikc  to  ask  a  ques- 
tion of  the  witness.    I  will  reduce  it  to  writing. 

The  Witness.  One  suggestion  I  forgot  to 
make  which  I  wish  to  mention.  The  reason 
why  something  was  not  further  done  in  the 
case  is  that  I  was  trying  to  get  information  on 
this  subject,  and  then  this  trouble  began,  and 
this  case  has  lain  long  wilhont  any  intention  to 
delay  it,  and  no  further  action  has  been  had. 

Mr.  Manager  BUTLER.  By  trouble  yon 
mean  the  impeachment,  I  suepose? 

The  Witness.  Yes,  sir ;  I  bad  no  time  to 
have  copies  made,  but  I  have  brought  here  the 
original  papers  which  were  filed  at  the  time  he 
was  appointed.  I  did  not  know  whether  you 
would  want  them. 

Mr.  Manager  BUTLER.  No,  sir ;  I  do  not 
want  to  see  them. 

The  CHIEF  JUSTICE.  The  qnestion  pro- 
posed by  the  Senator  from  California  has  been 
submitted  in  wriUng,  and  will  be  read  by  the 
Secretary. 

The  question  propounded  by  Mr.  Cokvess 
was  read,  as  follows: 


Hare  you  ever  taken  any  step  sinee  your  act  sns- 
pendios  Foster  Blodaett  in  ftirtfaer  investication  of 
bis  cafe  T 

Answer.  Yes,  sir;  in  trying;  to  secure  informa- 
tion. There  is  considerable  information  among 
the  papers  here  on  the  subject. 

Mr.  Manager  BUTLEB.  That  is  what  we 
offered  to  put  in. 

The  WiTNiss.  Beyond  what  yon  offered  to 
put  in.  » 

Mr.  Manager  BUTLER.  I  only  offered  one 
thing  at  a  time.  We  have  no  more  questions 
to  ask  the  witness. 

Mr.  CURTIS.     Nor  we. 

Mr.  Manager  BUTLER.  I  now  offer,  Mr. 
President,  an  official  copy  of  the  order  creating 
the  military  department  of  the  Atlantic,  and 
puttingGeneral  Sherman  into  charge  of  it. 

Mr.  EVARTS.  What  does  that  rebut?  I 
am  not  aware  that  we  have  given  any  evidence 
on  that  subject. 

Mr.  Manager  BUTLER.    Do  yon  object  ? 

Mr.  EVARTS.  We  do,  unless  it  is  relevant 
and  rebutting.  I  do  not  recall  anv  evidence 
that  we  have  given  concerning  the  department 
of  the  Atlantic. 

Mr.  Manager  BUTLER.  It  is  put  in  to  show 
I>art  of  the  action  of  the  President  at  the  same 
time,  on  the  same  day  thai  he  restored  Oeneral 
Thomas.  That  date  was  not  fixed  until  after 
Oeneral  Thomas  come  on  to  the  stand.  The 
ol^eot  is  to  show  what  was  done  militarily  on 
that  same  day.  That  is  tbe  reason  why  it  is 
put  in. 

Mr.  KVABTS.    I  do  not  see  any  ooanee- 


tion  with  Oeneral  Thomas's  testimony.  The 
only  connection  the  honorable  Manager  states 
is  that  he  learned  from  Oeneral  Thomas  when 
he  was  restored,  as  if  he  did  not  know  that 
before.  It  was  all  public  when  be  vas  re- 
stored. It  does  not  connect  itself  at  all  vith 
any  evidence  we  have  produced.  If  it  it  pnt 
on  the  groand  that  it  was  forgotten  or  over- 
looked, that  is  another  matter ;  but  to  bring  it 
in  08  rebutting  is  a  consideration  which  we 
cannot  consider  well  suggested. 

Mr.  Manager  BUTLER.  Mr.  President, 
when  I  speak  of  learning  a  thing  in  the  trial 
of  a  cause  I  mean  learning  it  in  the  course  of 
the  evidence  during  the  tnal,  not  what  I  know 
in  the  country  from  the  newspapers,  becante 
they  are  not  always  the  beet  sources  of  knowl- 
edge. I  say  that  Oeneral  Thomas  testifies  tbst 
on  the  13tk  of  February  the  President  made 
an  order  that  be  should  be  restored  to  his  po- 
sition as  Adjutant  Oeneral.  That  was  fixed  by 
his  testimony;  it  was  not  fixed  before.  That 
was  an  order  given  on  the  13th  to  Oeneral  Grant, 
which  was  not  published,  a  private  letter  or 
order.  Now,  I  want  to  show  taat  on  that  same 
day,  or  the  day  before,  this  new  military  division 
was  made- here,  and  Oeneral  Sherman  ordered 
to  the  command  of  it,  showing  the  acts  of  As 
President  at  or  abont  tbe  same  time.  The 
presiding  officer  has  so  well  told  us  heretofore 
the  competency  of  the  acts  of  a  party  aboot 
tbe  same  time  as  bnsg  a  part  of  the  res  ^estte, 
and  tbe  Senate  has  so  often  allowed  testimony 
to  oomo  in  to  that  effect,  that  I  cannot  con- 
ceive why  this  cannot  be  competent  It  is 
part  of  tbe  things  done  by  the  President  on  the 
same  day,  or  the  day  before  Thomas  was  re- 
stored. 1  do  not  mean  to  say  a  word  oa  the 
question  whether  it  is  rebutting;  I  do  not 
understand  that  that  rule  belongs  here. 

The  CHIEF  JUSTICE.  On  the  part  of  the 
honorable  Managers,  it  is  proposed  to  give  in 
evidence  an  order  establishing  the  department 
of  the  Atlantic.  The  Chief  Justice  will  sab- 
mit the  question  to  tbe  Senate. 

Mr.  ANTHONY.  laskfortbeyeasandnayt. 

The  yeas  and  nays  were  ordered. 

Mr.  BUCKALEW.  Mr.  President,  I  ask 
for  tbe  reading  of  a  qnestion  submitted  to  Oen- 
eral Sherman  by  the  counsel  for  the  defense  in 
reference  to  this  very  matter.  If  oar  Clerk 
will  turn  to  the  record  he  will  find  that  a  qnestion 
was  pnt  to  Oeneral  Sherman  as  to  the  estab- 
lishment of  the  department  of  the  Atlantic, 
which  was  ruled  out. 

The  CHIEF  J  USTICE.  Tbe  Secretaiy  will 
read  the  question  referred  to. 

Mr.  Manager  BUTLER.  We  shall  not  trooble 
the  Senate.  This  being  a  matter  of  public 
document,  I  suppose  we  can  refer  to  it  to  tbe 
argument     We  withdraw  the  offer. 

The  CHIEF  J  USTICE.  The  offer  to  prove 
made  by  the  honorable  Managers  is  withdrawn. 

Mr.  Manager  BUTLER.  I  have  now,  Mr. 
President  and  Senators,  a  list  prepared  as  care- 
fully as  we  were  able  to  prepare  it  in  tbe  time 
given  us,  from  the  laws,  of  tbe  various  officers 
in  tbe  United  States  who  would  be  affected  by 
the  President's  claim  here  of  a  right  to  remove 
at  pleasure.  That  is  to  say,  if  he  can  remove 
at  pleasure  and  appoint  ad  interim,  this  is  a 
list  of  officers  taken  from  the  laws,  with  their 
salaries,  being  a  correlative  list  to  that  pnt  in 
by  the  oonnsel,  showing  tbe  namber  ef  officers 
and  the  amount  of  salaries  which  would  be 
affected  by  tbe  President  In  order  to  bring 
it  before  the  Senate  I  will  read  tbe  recapitula- 
tion only  thus : 

"In  the  Navy.  War.  State,  Interior,  Post  Offie* 
Attorney  Oeneral,  Asrienltnre,  Bdueation,  and 
Treasury,  the  officers  are  41,558:  the  (rand  total  oi 
their  emoluments  is  $21,180,730  87  a  year." 

I  propose  that  tbe  same  course  shall  be  token 
with  this  OS  with  tbe  like  sobedule,  this  btiag 
0  compilation  from  tbe  laws,  that  it  be  priatad 
08  port  of  the  proceedings. 

The  CHIEF  JUSTICE.  Is  there  any  objec- 
tion? 

Mr.  EVARTS.  If  it  shows  wbot  it  is  tbora 
is  no  objection. 

The  dooament  i«  u  HoUowa  t 
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Navy  Department  at  per  iVoey  Register  for  18fl8. 


OBee. 


SeeretaiT 

AaUtant  Sceretaor 

Solicitor  &nd  jadge  advoeate  fenenL. 

Admiral- „_.... 

Vice  admiral— _ 

Renr  admiral.. ™ _. _..„ 

Commodores.. ..„„....  .,.„„....„_ _... 

CapUtins 

Commandera 

Lieutenant  eommanden. 

Lieut«n»DU......._ „.—..,........ 

Maatera— __... 

EDSiRIW_ _. _.. 

Midabipmen 

Surgoona  sa  oaptaint 

Surgeons  aa  commanders- 

Surgeons  as  lieutenant  commanders 

Passed  assistant  surgeons  as  lieutenants 

Assistant  anrgeons  u  masters. 

Paymaster  as  commodore 

Paymasters  as  captains 

Paymasters  as  commanders 

Paymasters  as  lientenant  commanders 

Passed  assistant  paymasters  as  lieotanants. 

Assistant  paymasters  as  masters- 

Chief  engioeer  as  eommodora. „ _.. 

Chief  engineer!  as  eaptains- - 

Chief  engineera  as  commanders - -.. 

Chief  en^ineen  as  lieutenant  commandets- 

First  assistant  engineers  as  lieutenants. 

Second  assistant  en^noers  as  masten 

Third  assistant  engineers  as  midshipmen 

after  jtrard  nation -.. 

Chaplains  as  commanders 

Chablaina  as  lieutenant  eommanden 

Professors  of  mathematics  as  commaaders. 
Professors  of  mathematics  aslieutenantcom- 

mandars -....- » ~ ........ 


No. 


1 
1 
1 

1 
1 

»• 
24* 
4»» 
90» 
1S6» 
45* 
29* 
.52» 
157* 
14» 
38* 
28* 
42* 
28* 

!• 
12» 
SO* 
SO* 
SO* 
26* 

1* 

4* 
34* 
U* 
88* 
131* 

24* 
7* 

11* 
4* 


1.210 


Annual  pay. 


•8,000  00 
3.500  00 
SJOOOO 

10,000  00 
7.000  00 
5,000  00 
4,000  00 
3.500  00 
2.800  00 
2.343  00 
1375  00 
1.500  00 
1.200  00 
800  00 
3,500  00 
2.800  00 
2..343fl0 
1.875  00 
1,600  00 
4.000  06 
3.500  00 
2.800  00 
2.343  00 
1.875  00 
1,500  00 
4.000  00 
3.500  00 
2,800  00 
2,343  00 
1.875  00 
1.500  00 

$00  60 
2.800  00 
2,343  00 
2,800  00 

2;S4S00 


•AeUrelist. 


WOfTtH^  OfnMi^ 


CbasCmoionL 


Bttirtd  emd  JUiervd  JM. 


Total. 


•8.000  00 

3,500  00 

3,500  00 

10,000  00 

7.000  00 

45.000  00 

9A.rK»00 

171.500  00 

232.000  00 

3I8.&I8  UO 

84.375  00 

43.500  00 

62.400  00 

125,ti00  00 

49.000  00 

]  00.400  00 

60..SOI  00 

78.7  JO  00 

42.000  00 

i.im  00 

SO.OfJO  00 

84,000  00 

84,348  00 

73.125  00 

39,(00  00 

4,000  00 

14.000  00 

95.200  00 

25.773  00 

165.000  00 

196,500  00 

19.200  00 

19,600  00 

8&.7TS00 

'11.200  00 

16.40100 


$2,464.594  00 


OAear. 

No. 

Annual  pay. 

Total. 

Boatswains... _ _......._.. 

Qunners. - 

Carpenters  as  gunnels. „ .'. 

Saiuaaken  as  gnniMrs...... 

36 
31 

$.000  00 
.600  00 
.000  00 
.000  00 

•52,000  00 
65.000  00 
313.000  00 
31.000  00 

174 

•174.000  00 

Offloer. 

No. 

Annual  pay. 

Total. 

Naral  eonstrnetor  as  oommodore.. ..... 

Naval  eonstruotor  as  captain. 

1 

1 
3 
1 
5 

$4.000  00 
3.500  00 
2,800  00 
2,343  00 
[1.500  00 

$4.000  00 
3.500  00 

8.400  00 

Naval  constructor  as  lieutenan  t  commander 
Assistant  naval  oonatraeton  asmasten. 

2.343  00 
7,500  00 

11 

•25.713  00 

OtPcer. 

No. 

Annual  pay. 

Total. 

B«ar  admiral.^....-.. - a 

Commodores _. /, . 

Captains _ 

Comnanders .*. 

Lieutenant  commandera 

Masters  (not.in  the  line  of  promotion)........ 

Midsbipman „ 

Sargeona  as  captains...... - 

Sorgeons  as  commanders. ~ — 

17 
65 

^ 
3 
6 
1 

18 
S 
3 
3 
4 

15 
1 

! 

i 

! 

6 
6 
6 
6 

•2.000  00 
1.800  00 
1,600  00 
1,400  00 
1.300  00 
800  00 
600  00 

.300  00 

1.000  00 

800  00 

\^^ 
1.300  00 
LOOOOO 
80O0O 
IJOOOO 

ifiS 

600  00 
600  00 

•34.000  00 
117.000  00 
61,200  00 
23,800  00 
3.900  00 
4,800  00 
500  00 
28,800  00 
4,200  00 
3,900  00 

Pasmd  assistant  surgeons  as  lieutenants.... 

Assistant  surgeons  as  masters.... .^„.. 

Paymasters  as  captains. - -...— 

Pumaster  as  commander..- -. 

Cueranfineor  as  lieutenant  commander-.. 
First  asautant  engineers  as  lieutenants..,.- 
Seeond  assistant  engineers  as  masters -.. 

3.000  00 
3,200  00 

24.000  00 
1.400  00 
1.300  00 
4.00000 
6.400  00 

11.200  00 

ProAssor  as  commander - 

1,300  00 
1,400  00 
1.300  00 
1.600  00 
3.600  00 
3,600  00 
3,600  00 

Naval  constructor  as  captain. _..— . 

Boatswains-. - - 

Gunoars^....- , _ 

Sailiaakats — 

3,600  00 

236 

•346.000  00 

Jtf oriiM  Cbrp*. 


OOcer. 


Brieodier  eoneral  and  eauraandant.. 

Majors  (staff) - 

CupLains  (staff )....... ...-.- » 

Crtloncl  (lino) 

Lieutenant  uolonelsCline) 

Majors  (lino) - 

Captains  (lino) 

First  lieutenants  (line)...... - 

Second  lieatcnants  (line)..-.- _ 


No. 


1 

S 

2 

1 

2 

4 

19 

SO 

27 


Annual  pay. 


•6.130  00 
2,066  00 
1.776  CO 
3.365  00 
3.015  SO 
2.666  60 
1.776  00 
1.616  60 
1,536  00 


Total. 


$8.130  00 
7.098  00 
3.562  00 
S.3r>5  00 
6.031  no 
10.664  00 
33.744  00 
48.480  01) 
41.472  00 


$161,436  00 


Becapitclatioii— Natt  Dcpabtxkkt. 

Qti—i                                             Xt,  Total  tminml  pay. 

Secretary  of  War.  Ac,  and  aetiye  list 1.210  $2,464,594  00 

Warrant  officer „ 174  174^  00 

Naval  constructors _ 11  25,743  00 

Ketired  and  reserved  list. 286  846.000  00 

Marine  corps - 80  161.436  00 

Total _„. -..„. 1.720  »S,171,778  00 


Tabular  ttatement  of  officer*  qf  the  Armif'tippointed  by  the  IVendewt. 

Secretary  of  War „ -..-. _. 48.000 

Otntral  qgUtr*. 


Bank. 

No. 

Aaaoalpay. 

Total. 

OenersI - 

Lieutanant  Qenaral — -..-.—...-....„...-.„ 
Major  fanerals _ - 

1 

1 

6 

10 

S388 

•10.632  00 

«.O72  00 

28.860  00 

39180  00 

•87.744  00 

AiimtmU  Otimart  Jmai  tsiual. 


Bank, 

No. 

Annual  pay. 

Total. 

Adjutant  eeneral— brigadier  genera)... 

Assistant  adjutant  generals— colonels 

Assistant  adjutant  generals  —  lieutenant 

colonels ..........—.. 

Assistant  adjutant  generals— maion- 

1 
2 

4 

13 

$3.918  00 
2,724  00 

2.436  00 
1148  00 

•3,918  00 
6.448  00 

9.744  00 
274124  00 

•47.024  00 

JiuptfolDr  QmMrt^t  Department, 

Bank. 

No. 

Annual  pay. 

Total. 

4 

8 
S 

•2.724  00 
2.436  00 
2048  00 

•10.896  00 
7.308  00 
6.444  00 

Ijtentenant  oolonftlt 

Majors ..-. 

•24.648  00 

Burtcm  Xililarv  JtuiUe*. 


Bank. 

No. 

Annual  pay. 

TotaL 

Brigadier  general— Judge  Advoeat*  Oen- 

eral — 

Colonel. -. - — 

Majon        „.-_.„..«„...-.™.— . 

» 

2048  00 

•3.918  00 

2.724  00 
19.332  00 

•25.974  00 

QnaKsrMOstsr's  2>9aKBWii(. 


Bank. 

No. 

Annual  pay. 

Total. 

Brigadier  general— Quartermaster  General, 
Colonels — asHUtant  quartermaster  Kenemls, 
Lieutenant  coloneU— deputy  quarturmoster 

1 
6 

10 
15 
41 
16 

$3,918  00 
2.724  00 

2,436  00 
2,118  00 
l.CaOOO 
1,650  00 

$3,918  00 
16.344  00 

24,!i«0  00 
32.220  00 
72.m'0  00 
2l).100  00 

Military  storekeepers 

$175,812  00 
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Rank. 

No. 

Annual  pay. 

Total. 

Briglidier    tmmlr-OvamUmir  General 
_SaDsistanoe ........»• « 

1 

3 

2 
8 
16 

$8.918  00 

2.724  00 

2.436  00 
2,148  00 
1,650  00 

13,918  00 

Colonels— atsisUnt    conmistary    Benerol 

sub«istsnae - 

Iiieutenant  eolosela— MsisUuit  Mmmlssary 
.  ccneraUabsUUaee...._» _ 

JH"? ■"• » 

6.448  00 

4.872  00 
17.184  00 
26.400  00 

$57.822  00 

Bank. 

No. 

Annual  pay. 

lotal. 

Bricadier  fcatral— SumMm  General-......^. 

Colonal~''a0ttBtant  survean  general.. 

I 
1 

4 

60 

^1 

2.436  00 

2.436  00 
2.148  OO 
1,449  96 
1650  00 

$3,918  00 
2.724  00 

Cbiefmedieal  purveyor— lieutenantoolnnol, 

Asaistant  medioal  purrayors— lieutenant 

ovionels.... _ 

2.436  00 

9.744  00 

128,880  00 

Assiataitt  amatoaa— fint  iie«t«n»nti» 

217.494  00 
C.GOO  00 

$371.796  00 

Av  Stipttftnuni* 


Rank. 

No. 

Annual  pay. 

Total. 

Brlcadiar  cauaial— Paymaatar  Oaaaral  -.... 
Colonels „ 

1 

2 

3 

60 

8888 

$3,918  00 
5.448  no 
4.872  UO 

Ifajors...... _„ 

128.880  00 

$143,118  00 

Rank. 

No. 

Annual  pay. 

TotaL 

I 
12 
24 
30 
38 

K.918  00 
2,724  00 
2,436  00 

1.149  96 

$3,918  00 
16  344  00 

jieutettast  eohmali  ....„„........._..,„ „.. 

lajors „■. ._.„......™. 

!aptalB« _,„ ._ _,...„„...... 

20.232  00 
61,552  00 
49.500  00 
55,096  48 

$205.642  48 

OKinanee  J)mx'rtma>l, 


Bank. 

No. 

Annual  pay. 

Total. 

Bricadiergeneral— Chief  •fOidi>aMe_._« 
Colonels™.^^™™. _ 

vaptakM.........  «  ..„«., 

liTentcnanta _..._.... 

JlUitary  storokoepen .._.„„. 

1 

4 
10 

$3.918  00 
2,724  00 
2,436  00 

1.449  96 
1,650  00 

$3.918  00 
8.172  00 
9.744  00 
21.480  00 
33.000  00 
37.698  96 
21.450  00 

$135.466  96 

XtnalOorj)*, 


Rank. 

No. 

Annual  pay. 

ToUl. 

Chief— colonel „ _ 

1 

$2.724  00 

$2.724  00 

PonChnpMiu. 


Bank. 

Ho. 

Annual  pay. 

.    TotaL 

Ch«piaia«  _.....,.....„ .,..„_„ 

30 

$1,416  00 

$42.480  00 

Rtffiwuntal  o^etn—Cmalry. 


Bmk. 

No. 

Asaaalpay. 

Total. 

{Colonels 

10. 

10 

SO 
120 

U 

10 

10 
120 
129 

$2.724  00 
2.436  00 
2.148  «« 
1.660  09 

ueott 

1.569  96 
1.660  «• 
1,44«9* 
1,44»9* 

$27,240  00 
21,360  00 
64,440  09 

198.000  00 

i5.eo»<o 

19.099  60 

19.t0*«8 

171.99$  f> 

17340610 

lieutenant  oolooels „ „ ...... 

laion „....._  „ 

laptafBs »..     „ 

liljutnnta _ ._ 

'  loarternuMten _._.... 

ommissariea „ _ _.„ _ 

!irst  Keatenanti 

«««n<l  Jieatanaala_.„ ...« 

$709.129  60 

jlt^Usiw. 


Rank. 

No. 

Annual  pay. 

Total. 

ColeneU .._„..........„_ ., 

Lientonantooiond«-....._.........» 

Major 

Captains „ , 

Adjutants „_ 

Qaartennasters....„...„..„.. „ 

First  lieutenants „ „..._. 

Second  lieutea»nt(.....»_ .^..... 

S 
6 

S 

5 

120 

120 

$2.544  00 
2.256  00 
2.028  00 
1..5.W  00 

,S3noo 

,530  00 
1,4W00 
1,330  00 

$12.720  00 

11.28000 

30.42000 

91.84000 

7.SSO00 

7,650  00 

169.^00 

164000  00 

$492.72000 

I«fia*m, 


Bank. 


Colonel*. 

Lieutenant  colonel*....— 

Haiora. 

Captains _..........„... 

Adjutants.. », 

QuartA'ma8ters,„...._...._ 

rirat  lieutenants 

Second  lieutenanbi.....-,.. 


No.    Annual  pay. 


45 

45 

45 

150 

45 

IS 

4.V) 

450 


$2.544  00 
2.256  00 
2.0-28  00 
1.530  00 
1.530  00 
1,530  00 
1,410  00 
1.350  00 


Total. 


$114,480  00 

1U1,S20  00 

91,260  00 

638,500  00 

63.850  GO 

6S,8S0a) 

631.»)0  00 

607.500  00 


$2,375.460  00 


WssC  Pont. 

Bank. 

No. 

Annual  pay. 

ToUL 

Prnfninnrf „_,.. 

8 

$2.240  00 

$I7.9»flO 

STTMMAKT. 

Total  nnmber  of  offioen,  3j083.   Total  amount  of  their  salariei,  $4,907,831  01. 


D^artment  of  State  at  per  Official  Rtgittfir  of 

18C5. 

Ofioor. 

No. 

Annual 
salary. 

Total  annual 
salary; 

Assistant  Seoretary_.....„ „......!! 

Envoy  extraordinary,  «e.. _ 

1 
2 
2 
7 
2 

21 
2 
7 

17 

; 

3 
2 

1 

2 

2 
23 
12 

78 

18 

84 
U 

3 

$8.000  00 

3,500  00 

17.600  00 

12,000  00 

10,000  00 

7,6fl»« 

2,625  00 

1.800  00 

mss 

6,000  00 
3,000  00 

2,f*ra  00 

1,500  00 

}^^ 

4.000  90 
5.000  00 
C.00OOO 
3,000  00 
Fee. 
3.500  00 
4.080  00 
1.500  00 
7.500  00 
2.000  00 
3,000  00 
1,600  00 
3,500  00 
2,500  00 
4,000  00 

'■^^ 
600  00 

Fee* 
1,S09  00 

Fee* 
2,000  00 
1.500  00 

1,990  oe 

umoof 

1.000  00 

K,.'ineoo 

1,000  09 
2.000  00 

tooeoo 

3,000  00 
6,900  00 
£,«0>«0 
1,509  00 
2,509  90 
1,800  00 
1.600  00 
2,000  09 

$8,000  00 

7,000  00 

85,000  00 

84,000  09 

20,onooo 

187,000  06 

5,250  00 
12,600  W 
25.500  00 
3.000  00 
5.000  00 
3.000  00 
2.500  00 

ajomoa 

2000  00 
7.500  00 
4.000  00 
6,000  00 
6,009  00 
6,000  00 

S.500  00 

8,000  09 

1,500  00 

15.500  00 

4fiJ6aD00 

38,000  00 

117.000  00 

21,090  00 

22,509  00 

».009«» 

U,000  09 

I2SOOO 

2;5tO09 

1.806  00 

•.otoot 

4.560  00 
7.000  00 

7.000  00 
8,000  00 

7.500  00 

1.900  00 

2.080  00 
2,00000 
1.900  09 
(,000  06 
1990  09 
•.990  99 
A.«0»e9 
9.909  9O 
1.6fl««0 
4.990  00 

Envoy  extraorciinary,  Ae.. 

Secretario*  of  legation.- „ 

Seoretaria*  of  legation. _ 

Secretarie*  of  legation..^.... «.......»«,. 

Assistant  leorctaries  of  legation.. 

nterpreter  and  secretary  of  legation 

>ragoman  and  secretary  of  legatian.- 

nterpreter ™ 

nterpreters» 

nterpretar* -. „ 

Commlasioner  and  consul  general 

Consul  general - « 

Consul  general „ _ 

Consul  generals. > _..._... 

Consu  general _..„..„...„ 

Consul  general „ _ 

Consul  general*. 

Consu  8 „ „ 

Consu  8 - 

Consu  s _ 

Consuls „ _»._....._„„..„_. 

Consu  8 

Consali..» _ „ 

Consul* „ : 

Consul* — ...... . „ „„. 

Vioeooniul* „ ;... 

Commercial  agent* 

Oommefioial  agent* 

Oommaroial  agent* „......_..... 

Oonralat  clerk* 

Jad|[«s,underpK>vi*ion«of  treaty  with  Great 

Arbitrator  under  provisions  of  treaty  witii 
Great  Britain  of  April  7. 1862. 

Arbitrator  under  provisions  of  treaty  wUk 
Great  Britain  of  April  2. 1882.. 

Oommiseioner. „ _ 

Commissioner 

Commissioner 

Secretary  of  commissioner _. 

Go  vemore  of  Territory _.„ 

Ctovernors  of  Territory 

Secretary  of  Territory.... „..„ 

8*or«tarie*  of  Territory......... _......„ 

394 

$7W.60O0O 

*Andftea^ 

UOAPiTOIiAnOM— DKPABTItgNT  OF  8TXTB. 

Total  nuffilwT  of  ofloen,  394.  Total  snniist  latary,  $79T,666c 


L^iym^eu  uy 
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Interior  I>epartment  aa  per  O^fiokd  Begitter,  1666. 


OIBcer. 


Secretary— ^..~... „.._........ — .. 

Assiltant  Secretaiy „. __ 

Commtnionsr  General  Land  Offloe 

Registcra..- „ „„ 

Rcecivor8._ „ ,...,„ _ 

Surveyors  of  pnblic  Innds...-. 

Snrvcyors  of  public  lands 

Sarreyor  of  pnblk)  landa.. «.. 

Burroyor  of  public  land>~....„..„......„_,..,... 

CommissiooerofPatouU _ 

Examinem-in-ohief. 

Examiners.- „ „ 

AasiaUnt  examiners.-. „.....„..„ 

Becond  assistant  examiners..... 

Commissioner  of  Indian  ASiltirs 

Baparintendent&«.. 

Agents... _.,........ 

Aients _ 

Special  Offents 

8ab-ai^nts_.._ 

Sab-a;ent8... 

Commissioner  of  Pensions 

Amnlsfor  payinvArmyand  Nbtt  pensions 
in  tlie  several  States  and  Toritoriea . 

Captain  of  Capitol  police....— 

Police  offlcers.. 

President  Colombia  Institution  for  Deaf 
and  Dumb. — 

Profe.Hjior  Colombia  Institution  for  Deaf 
and  Damb- 

Professor  Columbia  Institation  for  I>eaf 
and  Dusab-.... .^. 

Eniineer  in  charse  of  WoshingtOD  aque- 
duct.  ; 

Snperintmdent  of  Hospital  for  Insane  of 
the  Army,  Navy,  revenue-cutter  sarriee— 

Superintendent  of  police.... 

Superintondent  of  Fublio  Printfns 

Commissioners  of  police.- 

Ex-olDaio  oommiseionen  of  poliee.... .„ 

Snraeons  of  police—. — . 

Police  magistrates-. 

Corps  of  deteetires.— 

Seraeinla  of  poliee-...., —»..—. 

Poliee  patrolmen.- 

Sanitary  poliee  oommisdoners.. 

Polieemsa  at  Preaident's  Uoose.. 

Watchman  in  the  enrpt_„...— ...._— . . . 

Oatekeeper  at  Capitol.. 

Watchmen  on  the  irronnds 

Watohmas  at  public  stables.- 

Watchmen  at  PrcBident's  Uonso............. 

Watchman  at  reservation  Xo.  2. 

Doorkeeper  at  President's  Hoase 

Assistant  doorkeeper  at  Presidont'a  House.. 

Pnblic  gardener ..—...—„_...„..„.„ 

Gardener  at  President's „ — . 


Ho. 


73 
1 


1 
1 

l\ 
12 
6 
1 
7 
4 
48 
7 
1 
3 
1 

46 
1 

27 


2 
3 
S 
5 
10 
140 
9 
1 
1 
1 
2 
1 

a 
1 
1 
1 


648 


Annual 
salary. 


$8.000  00 
3,500  00 
8,000  00 

son  00* 

600  00* 
2,000  00 

s.ooooo 

2,500  00 
1,800  00 
4.500  00 
3.000  00 
2,500  00 
1,800  00 
1,000  00 
8,000  00 
8,000  00 
1,800  UO 
.  1,500  00 
1,500  00 
L&OOOO 

1.000  00 

3,000  00 

4J)0O0Ot 
1.740  00 
1.32D0O 

tfiOOOO 

1,000  00 

1,800  00 

1,800  00 

2,600  00 

1,500  00 

3,000  00 
290  00 
250  00 
800  00 
800  00 
840  00 
600  00 
480  00 
480  00 

1,820  00 
9GO0O 

1.000  00 
TJOOO 

1,000  00 
720  00 
720  00 
720  08 
720  00 

1,440  00 
960  00 


Total  annual 
salary. 


(8,000  00 
3,500  00 
S.OOOOO 
80.500  00 
36,500  00 
8,000  00 
9.000  00 
2,500  00 
1,800  00 

4,500  no 

9,000  00 
86,000  00 
21,000  00 

9.600  UO 

3,0(10  OO 
14,00(1  00 

T.l'OO  00 

7:i,ooo  OO 

10,  .wn  00 

l.sflo  00 

3,000  00 
3,000  00 


1,740  00 
35,640  00 

2,600  00 

1.900  00 

1.800  00 

1,800  00 

2.S0O00 

1.500  00 

3,000  00 

1,»)00 

600  00 

900  00 

4,000  00 

4.200  00 

6,000  00 

67.200  00 

4,320  00 

1,320  00 

800  00 

1,000  00 

1,440  00 

1,000  OO 

1.440  00 

720  OO 

720  OO 

720  00 

1.440  00 

960  00 


$457,r0  00 


*Aad  fees.   tFsas:  whole  compensation  not  to  exceed  M,000  per  aaanm. 

KKOIPITOLATIOR— INTKRIOBDKrABTKiai. 

Total  number  of  oflleers,  543.   Total  annual  salary,  $457,876. 


Pott  Office  Department  as  per  Official  Begister,  18CS. 


oncer. 


Postmast«r  General...,. 

Assistant  Postmaster  Generals.-, 

Postmasters 

Special  acents.. 

Special  acents.....— — 

Special  agent.- ..,„ 

Keuta  acents 

Laeal  amenta... 

Mail  contractors... 

Leeal  mail  agency. 

Mail  messenger  service ^., 

Special  mail  messenger  service., 


No. 


1 

3 

2e.«19» 

29 

8 

1 

■    410 

61 

3,926 

67 

1,778 

1,836 


34,722 


Annual 
salary. 


*,<l.flOftOO 
3.500  00 

1,000  00 

i,a)ooo 

2,500  «0 


Total  annual 
salary. 


(8.600  00 

10,500  00 

^,266,000  00 

46,400  00 

8,600  00 

2,500  00 

{287,000  00 

28,363  00 

B,S0I.815  00 

13,541  27 

111,492  32 

61,907  88 


t9,811,699  27 


J*  As  per  special  list  correeted  by  Post  OUoe  Department  to  October  26, 1867. 
Too  varied  for  speedy  classification.  X  As  per  report  of  Fostuaitar  General. 
Approximate.  ^_^ 

Attorney  GeneraTs  Office  and  Judiciary  at  per  Offlefdt  Regitter,  1865. 


Officer. 

• 

Attomejr  G«ieiai .„. 

Assistant  Attorney  General „ 

District  attorneys,  Stetes  and  Territories.... 

Hatishala  courts 

Chief  Justices.  Territories ;.... 

Chief  lostices.  Territories _ .„ 

CHfef  Jnstices,  Territories 

AmooMite  justices.  Territories-. 

Ajsociaite  justices,  Territories- „ 

Associate  justices.  Territories. 


No. 


1 

1 

60 
60 
2 
3 
3 
4 
6 
6 


146 


Annual 
salary. 


18,000  00 
3,500  00 
250  00» 
250  00* 
2,800  00 
2,000  00 
1,800  00 
2,600  00 
2,000  06 
1,800  00 

*  And  fees. 


Total  annnal 
salary. 


$8,000  00 

a,mooo 

15,000  00 

15,000  00 

6.000  06 

6,000  00 

6,400  OO 

10.000  00 

12,000  00 

10.800  00 


$90,700  00 


Department  of  Agriculiure  at  p«r  Offiettd  BeffMer,  1865. 


Offlcor. 

No. 

Annual 
salary: 

Total  annual 
salary. 

» 

1 

$3,000  00 

$3,000  00 

Department  of  Education  as  per  law  creating  Department. 


Oflioer. 

No. 

Annnal 
salaiy. 

Total  annual 
salasT. 

Commissioner- .._—..„.. 

1 

$4.000  00 

$4,000  00 

Treatwry  Department  at  per  Official  Register  of  1865. 


Otie*. 


Secretary 

Awistint  Secretaries 

Oomptrollcr 

CumptroHer 

Conimissiouei  of  Customs, 

Auditor 

Treasurer. 

Assistant  Treasurer- 

At^'stant  Trousurcr- 

Assistant  Treasurer- 

A.=;i.-tant  Trcasnror— 

A.^.'^i.'^Iiinf  Trea-'^uror.- 

Uiiiiuil  ."^lutcs  lU'positaries 


j  Slate.')  drpositaries ., 

A  i^iniQf  depositaries 

il  .States  depositaries 

'I  Stales  depositaries..—. 

1  State!  lepositaries 

1  Sl.itcit  depositaries 

I  s>aii'»  depositaries 

iiiteil  Siiitcfl  depositaries, 
iiitcd  States  depositaries 


Jiiite 


i  I  ed  Ijtatcs  depositaries 

'<tant  regi)!tcr. 

!  of  loan  branch 

!  troller  National Oarrenoy  Bureau. 
uiuptroUer.... 


itiir.. 


C'liii  f  of  first  division «- — 

A    i  tant  of  first  divisioa- 

C.  1  .1   ■     iM  1  '  t  Internal Bevonne 

D,,;,.,,^  cjuiiujasioner  of  internal  revenue. 

Assessors  of  internal  revenue .„,«.. 

CoUeetors  of  internal  revenue 

Deputy  colloctois- 

Supervising  arehiteotofBureaaofCenstrae- 
tion,  {Coast  Survey) 

Assistant  supervising  architect  of  Bureau  of 
Construction,  (Coast  Survey).- 

Superintendent  of  XT.  6.  Coast  Survey 

First  assistant  superintendent. 

Second  assistant  superinteBdent-....— 

Hvdrographio  inspector 

Disbursing  agent  of  Coast  Survey 

Assistant  andforeman  of  neightsond  meas- 
ures  

Director  of  Mint  at  Philadelphia. 

Treasurer  of  Mint  at  Pbiladelphla. 

Holter  and  refiner  of  Mint  at  Philadelphia, 

Assayer  of  Mint  at  Philadelphia. 

Chief  coiner  of  Mint  at  Philadelphia 

Engraver  of  Mint  at  Philadelphia  - 

Superintondentof  branch  mint  atSan  Fran- 
01  SCO ,M— -a- — 

Treasurer  of  branch  mint  at  Son  FroBcisco- 

Assayer  of  hranch  mint  at  San  Francisco... 

Mclter  and  refiner  of  branch  mint  at  San 
Francisco 

Coiner  of  branch  mint  at  San  Francisco 

Superintendent  of  branch  mint  at  Denver- 

Assayer  of  branch  mint  at  Denver 

Chief  coiner  of  branch  mint  at  Denver 

Melter  and  reHnerof  branch  mint  at  Denver 

Assistant  treasurer  at  Denver 

Superintendcntof  assay  office  at  New  York. 

Assayer  of  assay  office  at  New  York 

Melter  and  refiner  of  assay  offlee  at  N.  Y.. 

Deputytreasurorof  ossayolBceatNen  York 

Accountant  of  assay  office  at  New  York 

Weiijh  clerk  of  assay  office  at  New  York.... 

Special  agent— 

Special  agents. .....—. 

Special  agents 

Special  agents 

Special  w(ents,4. ..». 

Supervising  inspecton  of  steamboats...... 

Local  inspectors  of  steamboat  hulls 

Local  inspeotors  of  steamboat  boilers 

Captains  revenue-outter  service. 

First  lieutenants  revenue-eutter  service 

Second  lieutenants  revenue-cutter  service.. 

Third  lieutenants  revenue-eutter  service..- 

Chief  engineer  revenue-eutter  service 

Ist  assistant  engineer  rovcDnc-outtorserviae 

24  assistant  engineer  revenue-eutter  service 

Chief  clerk  of  Light-House  Board ,~ 

Physicians,  ke.,  at  marine  hospitals... 


No. 


1 

1 

1 

1 

1 

226 

216 

216 


1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

7 

2 

24 

2 

9 

28 

28 

84 

27 

16 

48 

18 

M 
1 


1,023 


Annual 
salary. 


$8,noooo 

ii.:TOO  00 
3,  TOO  00 

.'!.flOO  OO 
,1,1100  00 
.S.IKK)  00 
5.(100  00 
2,S(I0  00 
O.IIOO  00 

i.m\  00 

4,(100  00 

1,000  00 

2,  .TOO  00 
2.000  00 
1.800  00 
l.iiOO  00 
1,. '500  00 
1,-100  00 

],:wogo 

1,200  00 
1,(100  00 
750  00 
480  00 
3,000  00 
2,000  00 
2,000  00 
6.000  00 
2„500  00 
8,500  60 
8,000  00 
2,500  00 
4,000  00 
2.760  00 
1,660  09* 
1,500  00* 
1,600  00 

8,000  00 

2.000  00 
COOOOO 

8,800  eo 

2,500  00 
2,825  00 
S,8«0  00 

2,500  00 
3,500  00 
2,000  00 
2,000  00 
2,000  00 
2,000  00 
2,000  00 

4.500  00 
4,500  00 
8,000  00 

3,000  00 
8,000  00 
2,000  00 
1,890  60 
1.800  00 
1,800  00 
600  00 
3,600  00 
8,000  00 
3,000  00 
3,000  00 

k^^ 

6,000  00 
8,009  00 

2^00  00 

$8  per  day. 

5  per  dny. 

1,500  00 


1,800  80 
1,400  09 
1,200  00 
900  00 
1.400  00 
1. 


2,000  00 


*  And  fees. 


Total  annual 
salary. 


$8,000  00 
7,000  00 
8,500  00 
3:00000 
3,000  00 
18,000  00 
6.000  00 
2,800  00 
6,000  00 
4.5(10  00 
6,000  00 
1,000  00 
2,500  00 
6,000  00 
3,600  00 
1,600  00 
1,600  00 
2,800  00 
T,800  00 
4,800  00 
1.000  00 
750  00 
480  00 
8,000  00 
2,000  00 
2,000  00 
6,000  00 
2,600  00 
3,500  00 
3.000  00 
2.5000a 
4.00000 
2,750  00 
603,008  90 
498.239  66 
324,000  00 

8,000  00 

2,000  00 

ftooooo 

8,600  00 
6,000  00 
2,626  00 
2,600  00 

2.600  00 
8,500  00 
2,000  00 
2,000  00 
2,000  00 
2,00000 

Skoeooo 

4,500  00 
1.500  00 
8,000  00 

S,000<00 
3,000  00 
2,000  00 
1,800  00 
1.800  00 
1.800  00 
600  00 
3,600  00 
£00000 
3,000  00 
8,000  00 
2,500  00 
2500  00 
6,000  00 

n.000  00 

6,000  00 
52,960  00 

3,650  00 
13,500  00 
23,900  00 
23,900  00 
61,200  00 
37,800  00 
19,200  00 
43,200  00 
2&20O0O 
22^800  69 
1^00 

2.00000 
18,800  00 


12,036,26336 


BBCAPITDLATION— TBKASOBY  DKPABTMKNT. 

ToUI  number  of  officers,  1,023.    Total  annual  salary,  $2,036,263  SO. 


Digitizeid  by 


Google 
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SUPPLEMENT  TO 


Ifwnber  <^  TvUA 
Depnrtmenl.                           OJUcen,    annual  talaru. 

Navy 1.720  »3,in,773  00 

War. 3.033  4.907.831  04 

Stato 394  7»7,600  00 

Interior 518  457,870  00 

Po.t  Office $4,722  WlLffiiO  27 

Attorary  Cknenl 146  90.700  00 

Aicrioultaral 1  3.000  00 

Edttaation_ 1  4,000  00 

Treuorr. _ 1.02S  2.096.268  66 

OrMMltotall .—.  41,688       ♦a.180.736  87 

Brron  ezecpted.  =^="     s^===» 

Mr.  Manager  BUTLBB.  Mr.  President,  I 
bave  the  honor  to  offer  now  from  the  files  of 
the  Senate,  in  the  first  place,  the  message  of 
Andrew  Johnson  nominating  Lieutenant  Gen- 
eral William  T.  Sherman  to  be  general  by 
brevet  in  the  Army  of  the  United  States  on 
the  ISlh  day  of  February,  1868. 

Mr.  EVARTS.  Under  what  article  is  that 
offered?    With  what  intent? 

Mr.  Mana^r  BUTLBB.  That  is  nnder  the 
eleventh  article  and  under  the  tenth. 

Mr.  EVARTS.    The  tenth  is  the  speeches. 

Mr.  Manager  BUTLER.  I  should  say  the 
ninlh;  I  beg  pardon.  • 

Mr.  EVARTS.    That  is  the  Emory  article. 

Mr.  Manager  BUTLER.  That  is  the  Gen- 
eral Emoty  article. 

Mr.  EVARTS.  Do  you  offer  this  on  the 
ground  that  the  conferring  the  brevet  on  Gen- 
eral Sherman  was  with  intent  to  obstruct  the 
reconstruction  act? 

Mr.  Manager  BUTLER.  I  offer  it  vaUat 
mumtum.  f  referred  to  it  in  the  argument  I 
have  already  made.  The  statement  which  I 
made  in  the  opening  upon  that  question  has 
been  twice  reaa — once,  1  believe,  oy  yourself, 
and  ouce,  I  am  certain,  by  Mr.  Curtis. 

Mr.  EVA  UTS.  It  does  not  seem  to  ns,  Mr. 
Chief  Justice  and  Senators,  to  be  relevant,  and 
it  certainly  is  not  rebutting.  We  have  offered 
no  evidence  bearing  upon  the  only  evidence 
you  offered  under  the  eleventh  article,  which 
was  the  telegrams  between  Governor  Parsons 
and  the  President  on  the  subject  of  recon- 
struction. We  have  offered  no  evidence  on 
that  subject,  and  we  do  not  see  that  this  ap- 
pointment  

Mr.  Manager  BUTLER.  They  may  be  both 
passed  upon  at  once  to  save  time.  I  offer,  also, 
thcappointmentby  brevet  of  George  H.  Thomas 
to  be  lieutenaot  general  and  then  general  by 
brevet,  two  brevets  on  the  21st,  the  same  day 
that  Mr.  Stanton  was  removed. 

Mr.  EVARTS.    What  was  the  last  paper? 

Mr.  Mana^r  BUTLER.  The  last  paper 
was  the  appointment  by  brevet  of  Major  Gen- 
eral Geoige  H.  Thomas  first  to  be  lieutenant 
general  by  brevet  and  then  general  by  brevet ; 
and  that  was  done  on  the  same  day  that  Mr. 
Stanton  was  removed,  the  2l8t  of  February. 

Mr.  EVARTS.  Mr,  Chief  Justice  and  Sen- 
ato>8,  it  is  very  apparent  that  this  does  not  re- 
but any  evidence  we  have  offered.  It  is  then 
offered  as  evidence-in-chief  that  the  conferring 
of  brevets  on  these  two  officers  is  in  some  way 
within  the  evil  iotents  that  are  alleged  id  these 
articles.  We  submit  that  on  that  tjuestion 
there  is  nothing  in  this  evidence  that  imports 
any  such  evil  intent. 

Mr.  Manager  BUTLER.  I  only  wish  to  say 
upon  this  that  we  do  not  understand  that  this 
case  is  to  be  tried  upon  the  question  of  whether 
evidence  is  rebutting  evidence  or  otherwise, 
because  we  understand  that  to-day  the  House 
of  Representatives  may  bring  in  a  sew  article 
of  impeachment  if  they  choose,  and  go  on  with 
it ;  but  we  have  a  right  to  put  in  any  evidence 
which  would  be  competent  at  any  stage  of  the 
cause  anywhere. 

Mr.  EVARTS  roM. 

Mr.  Manager  BUTLER.  Excuse  me  a  mo- 
ment. 

Mr.  EVARTS.    I  wish  to  ask  a  question. 
When  does  oar  right  to  gJTe  in  evidence  end? 
Mr.   Manager  BUTLER.    When  you  get 
ihrough  with  competent  and  pertinent  evi- 
dence, I  lappose. 


Mr.  EVARTS.  I  supposed  tiiera  was  a 
different  rule  for  us  7 

Mr.  Manager  BUTLER.  No,  sir;  that  is  the 
rule  that  I  am  claiming  now,  putting  in  com- 
petent and  pertinent  evidence,  not  a  different 
rule.  I  beg  you  will  not  misunderstand  me. 
In  many  of  the  States— I  can  instance  the 
State  of  New  Hampshire — I  am  sure  the  ruje 
of  rebutdiig  evidence  does  not  obtain  in  their 
courts  at  all.  Each  party  calls  such  pertinent 
and  competent  evidence  as  he  has  up  to  the 
hoar  when  he  says  he  has  got  ihrough  from 
^ime  to  time;  and  in  some  other  of  the  States 
it  is  so  applicable,  and  no  injustice  is  done  to 
anybody. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  submit  the  question  to  the  Senate.  The 
honorable  Managers  propose  to  put  in  evi- 
dence the  nomination  sent  bv  the  President  to 
the  Senate  on  the  18th  of  February,  1868,  of 
Lieutenant  General  Sherman  to  be  general  by 
brevet,  and  the  nomination  of  Major  General 
George  li.  Thomas,  sent  to  the  Senate  on  the 
21st  of  February,  1868,  to  be  lieutenant  gen- 
eral by  brevet  and  general  by  brevet. 

Mr.  ANTHONY  called  for  the  yeas  and 
nay  a;  and  they  were  ordered. 

Mr.  HOWARD.  I  ask  that  the  offer  may 
be  again  read.     It  is  not  understood. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  state  iL  The  offer  was  not  reduced  to 
writing.  It  is  very  brief,  and  the  Chief  Justice 
will  state  it. 

Mr.  HOWARD.  I  respectfully  ask  that  the 
Chair  will  again  announce  it  to  the  Senate, 

The  CHIEF  JUSTICE.  He  was  about  to  do 
so.  The  honorable  Managers  propose  to  put 
in  evidence  the  nomination  of  Lieutenant  Gen- 
eral Sherman  to  be  general  by  brevet,  sent  to 
the  Senate  on  the  18th  of  February,  1868 ;  also, 
the  nomination  of  Major  General  George  H. 
Thomas  to  he  lieutenant  general  by  brevet 
and  to  be  general  by  brevet,  sent  to  the  Senate 
on  the  2lBt  of  February,  1868.  _  Senators,  vou 
who  are  of  opinion  that  this  evidence  shall  be 
received  will,  ae  your  names  are  called,  answer 
yea ;  those  of  the  contrai;  opinion,  nay. 

The  Question  being  taken  by  yeas  and  nays, 
. resulted — yeas  14,  nays  86  ;  as  follows : 

TEAS~M«un.  Aothonr,  dole,  FemeiKlcn.  Fowler, 
Grimu,  Hendeiton,  Morton,  Ron,  Snmner.  Tipton, 
TrambuU.  Van  Wiakla.  Willc]r.  and  TstM-14. 
NATS— H«»ra.Buokalew,CameroD,C»tte:i.Cbuid- 
I  or,  Conkllng,  Conneaa,  CorbetttCragiD.Davia.  Dixon. 
Doolittlo,  Drake.  Edrannda,  Ferry.  FrelingDayMn, 
Harlan,  Hendriclu.  Howard,  Howe.  Johnoon,  Hc- 
Creery,Mornn,Morrill  of  Maine.  Horrillof  Vermont, 
Patterson  or  Sew  Hampibire.  Patterson  of  Tennra- 
•ee.  PomeioT.  Ramsey.  Bherman.  Spracne,  Stewart, 
Ibarer,  Viokerv  WilUams,  and  WiisoD— 85, 

NOT  VOTINO-Me«rs.  Bayard.  Norton.  Nye. 
SauUbniy,  and  Wade— 6. 

So  the  Senate  refused  to  reoeire  the  evidence 
offered. 

Mr.  Manager  BUTLER.  Mr.  President,  I 
have  the  honor  to  say  that  the  case  on  the  part 
of  the  Managers  is  closed,  and  all  witnesses 
who  are  here  under  the  subpoena  of  the  Sen- 
ate, at  the  instance  of  the  Managers,  may  be 
discharged. 

The  CHIEF  JUSTICE.  Does  the  Chief 
Justice  understand  that  the  case  on  the  part 
of  the  President  is  closed? 

Mr.  EVARTS.  We  are  able  to  make  the 
same  announcement  as  regards  witnesses  who 
are  attending  on  the  part  of  the  defense  under 
subpoena ;  and  this  announcement  on  both  sides, 
we  assume,  precludes  almost  necessarily  any 
attempt  to  proceed  with  evidence  again. 

The  CHIEF  JUSTICE.  The  honorable 
Managers  will  please  proceed  with  their  aigu- 
ment.  

Mr.  Manager  BOUTWELL.  Mr.  Chief  Jus- 
tice and  Senators,  it  has  fallen  to  me,  upon  the 
judgment  of  the  Managers,  to  make  the  first 
argument  on  the  part  of  the  House  of  Repre- 
sentatives in  the  close.  It  is  very  likely  that  I 
shall  be  obliged  to  occupy  the  larger  part  of  a 
day  in  presenting  to  the  honorable  Senate  the 
views  which  I  shall  feel  it  mv  duty  to  offer. 
Under  these  circumstances,  I  hare  to  ask  that 
Uie  Senate  will  do  me  the  faver  to  acljoum  until 


to-morrow  meniing  at  the  usual  hour,  when  I 
shall  be  prepared  to  proceed. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  move 
that  the  Senate,  as  a  court  of  impeachmeat, 
adjourn  until  eleven  o'clock  to-morrow. 

Several  Sekators.    Say  twelve  o'clock. 

The  CHIEF  JUSTICE.  The  rule  now  fixes 
eleven  as  the  hour  of  meeting. 

Mr.  EVARTS.  Mr.  Chief  Justice,  may  I 
be  heard  a  moment? 

The  CHIEF  JUSTICE.  On  a  motion  to 
adjourn  no  debate  is  in  order. 

Mr.  JOHNSON.    I  withdraw  the  motion. 

Mr.  EVARTS.  Of  course  I  do  not  rise 
with  the  view  of  making  the  least  objection  to 
the  suggestion  on  the  part  of  the  honorable 
Managers,  which  seems  to  us  to  be  entirely  rea- 
sonable, but  to  couple  with  it  a  statement  to 
which  I  beg  the  attention  of  the  court  for  a 
moment.  Our  learned  associate,  Mr.  Stan- 
bery,  has,  from  the  outset,  been  relied  upon  by 
the  President  and  by  the  associate  counsel  to 
make  the  final  argument  in  this  cause ;  and 
there  are  many  reasons,  professional  and  others, 
why  we  should  all  wish  tnat  this  purpose  ahoald 
be  carried  out.  It  has  been  his  misfortune,  in 
the  midst  of  this  trial  and  after  it  had  proceeded 
for  a  fortni^t,  to  be  taken  suddenlyill,  Tha 
illness,  of  no  great  gravity,  is  yielding  to  the 
remedies  prescribed  and  to  the  progress  of  time, 
so  that  he  now  occupies  his  parlor,  as  we  foaad 
him  this  morning.  The  summing  up  of  a  cause 
of  this  weight  in  many  aspects,  regarding  the 
testimony  and  the  subject  and  the  situation,  is, 
of  course,  a  labor  of  no  ordinary  magnitnde, 
physical  and  otherwise,  and  Mr.  Stanbery  is  of 
the  opinion,  in  which  we  concur,  that  be  will 
need  an  interval  of  two  days,  added  to  what  in 
the  course  of  the  trial  would  probably  bring 
him  to  his  feet  in  the  argument,  to  have  the 
adequate  strength  for  that  pnrpose.  It  might 
have  been  left  until  the  day  on  which  he  should 
have  appeared,  and  then  have  the  request  made 
for  a  day  or  two's  relief  in  this  regard ;  but  it 
occurred  to  us  to  ba  fairer  to  the  Manager) 
that  the  interval  of  repose  should  be  interposed 
at  a  time  when  it  would  be  useful  and  valuable 
to  them  also,  as  the  proofs  are  not  entirely 
printed  in  the  proper  form  for  reference,  and 
the  latter  voluminous  evidence  on  the  subject 
of  appointmenta  and  the  routine  of  the  practice 
of  tne  Government  is  such  as  to  require  con- 
siderable investigation  in  order  to  point  out  to 
the  Senate  the  efficacy  on  the  one  side  of,  or 
the  answer  on  the  other  to,  the  proofs.  It  is, 
therefore,  our  du^  now  to  suggest  (coupling it 
with  the  suggestion  of  the  Managers;  that  until 
to-morrow  should  be  given  for  the  propriety  of 
the  mere  agreeable  introduction  of  tne  aign- 
ment  on  their  part,)  that  we  ask  that  you  con- 
sider this  statement  which  I  have  made  to  yon, 
and  see  whether  it  is  not  better  in  all  respectt 
that  the  matter  should  now  be  disposed  of.  I 
think  the  Managers  will  concur  that  this  is  the 
proper  time  to  consider  it  and  accommodate 
matters  to  the  providential  interference  widi 
the  leader  of  the  President's  counsel  and  hia 
confidential  friend  and  adviser. 

Mr.  JOHNSON.  What  is  the  motion? 
Mr.  EVARTS.  The  suggestion  is  that  sa 
internal  of  two  days  should  be  given  now, 
instead  of  waiting  till  Mr.  Stanbery  shall  come 
in ;  and  I  understand  the  Managers  will  agree 
it  is  better  it  should  occur  now  than  later. 

Mr.  YATES.  I  move  that  the  Senate  ad- 
journ until  Wednesday. 

Mr.  Manager  BOUTWELL.  Mr.  Presi- 
dent  

Mr.  YATES.  I  withdraw  the  motion  if  the 
Managers  desire  to  be  hAird. 

Mr.  Manager  BOUTWELL.  Mr.  President, 
if  it  shall  be  the  pleasure  of  the  Senate  tocon- 
sider  favorably  the  request  made  b;^  the  learned 
counsel  for  the  respondent,  which  is  a  question 
of  public  duty  on  which  I  can  express  no  opin- 
ion, I  certainly  should  desire  that  the  time  to 
be  granted  should  be  granted  at  once.  I  may 
say  that  if  I  had  consulted  my  own  feeliuffi 
exclusively  I  should  have  made  the  request  for 
a  day  more  of  time  for  farther  examination  of 
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tke  record  and  mor*  careful  prapmstioii  Aan 
I  have  yet  been  able  to  make;  bot'nnderthe 
circumstancea  of  the  trial  I  did  not  feel  at  lib- 
erty to  ask  that  faror  or  consideratioa  npon  my 
own  accoant.  I  hare  only  now  to  say  that  it 
it  is  the  judgment  of  the  Senate  that  time 
should  b«  granted  to  the  learned  coonsel  who 
is  to  close  for  the  respondent  it  would  oer- 
tainty  be  Ten  desirable  on  my  part  that  the 
time  should  be  granted  at  once,  and  that  we 
may  all  bare  the  benefit  of  it  in  preparing  what 
we  deem  it  proper  to  say. 

Mr.  EVAUTS.  One  word,  if  I  may  be  in- 
dalged.  The  honorable  Senators  will  also  per- 
ceive that  if  Mr.  Stanbety's  resolution  and 
ezpectaUon  should  be  disappointed,  it  is  then 
a  matter  of  some  importance  for  ns  of  the  de- 
fense Vo  supply  his  place  as  well  as  we  may  on 
an  unexpected  emergency,  and  a  little  time  in 
that  behalf  also  would  be  ▼ainable  to  us. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  more 
that  the  Senate,  sitting;  as  a  court  of  impeach- 
ment, acUourn  until  Thursday  morning. 

Sereral  SswAToaa.    Say  Wednesday. 

Mr.  Manager  LOOAN.  If  the  gentleman 
will  withdraw  the  motion  for  a  moment,  I  de- 
lire  to  make  a  request  of  the  Senate. 

Mr.  JOHNSON.  Certainly ;  or  rather  I 
would  submit  the  motion  in  this  form:  that 
when  the  Senate,  sitting  as  a  court  of  impeach- 
ment, acfjonms  to-day,  it  adjourn  to  meet  at 
eleven  o'clock  on  Wednesday  morning. 

Mr.  DOOLITTLE.  I  suggest  tweWe  o'clock 
instead  of  eleven.     ["  No,  no."] 

The  CHIEF  JUSTICB.  The  mle  now  fixes 
eleven  as  the  hour  of  meeting. 

Mr.  Manager  LOQAN.  I  merely  desire  to 
make  a  request.  Is  this  the  proper  time  to  do 
it,  sir? 

The  CHIEF  JUSTICE.    It  is. 

Mr.  Manager  LOGAN.  Mr.  President  and 
Senators,  I  desire  to  make  a  request  of  the 
Senate  biefore  the  adjournment,  as  doubtless 
tiiat  will  be  granted  upon  the  statement  of  the 
honorable  counsel  for  the  President  and  the 
Managers,  as  they  both  seem  to  desire  this  ez- 
teosion  of  time.  I  have  not  presumption 
enough  to  ask  of  the  Senate  permission  to  ad- 
dress them  on  the  issues  presented  for  their 
oonsideration,  nor  do  I  desire  to  do  so ;  but  I 
ask  that  I  may  be  permitted  to  file  to^dav  the 
printed  argument  which  I  have  prepared  tnat  it 
may  become  a  part  of  the  record,  without  taking 
the  time  of  the  <Senate,  inasmuch  as  the  evi- 
dence on  both  sides,  fqr  the  prosecnlion  on  the 
part  of  the  people  and  for  the  respondent,  has 

DCGD  Closed 

Mr.  STEWART.  Mr.  President,  I  move 
that  leave  be  granted  to  the  Manager  to  file  his 
argument. 

The  CHIEF  JUSTICE.  That  involves  a 
change  of  the  rules,  and  it  cannot  be  done  if 
there  is  any  objection. 

Mr.  BUCKALBW.    I  object 

Mr.  JOHNSON.  May  I  ask  the  honorable 
Manager  whether  the  argument  is  now  in  print? 

Mr.  Manager  LOQAN.  It  is,  and  I  am 
ready  to  file  it  at  once. 

Mr.  STEWART.  I  make  the  moUon  that 
leave  be  granted,  and  that  the  Manager  furnish 
a  copy  of  his  argument  to  the  other  side. 

The  CHIEF  JUSTICE.  The  order  cannot 
be  made  except  by  unanimous  consent,  as  it 
involves  a  change  of  the  rules.  Is  there  nnani- 
mous  consent? 

Mr.  BUCKALEW.    I  object. 

Mr.  WILSON.  I  ask  that  the  mle  bearing 
on  this  matter  be  read. 

The  CHIEF  JUSTICE.  The  SecteUry  will 
read  the  twenty-first  rule. 

The  Chief  Clerk  read  as  follows: 

"XXI.  The  oase,  on  eaoh  lidc,  (hall  be  opened  by 
one  pvrson.  The  final  arcament  on  the  merits  may 
be  made  by  two  penona  on  each  tide,  (nnleas  other- 
wiae  ordered  by  the  Senate,  npoo  applieation  for 
that  purpoie.)  and  the  arnimen*,  shell  6e  opened  and 
eloaea  on  the  part  of  the  House  of  Bepreeentatives." 

Mr.  Manager  LOGAN.  Mr.  President^  the 
reason  I  made  the  request  to-day — if  it  is 
denied,  as  a  matter  of  course  I  shall  not  renew 
it — was  that  I  might  present  the  argument  I 
bare  jurepued,  to  the  eouisel  for  the  respond- 


ent, that  they,  if  they  saw  anything  worthy  of 
repl^  in  it,  might  have  an  opportani^  of  reply- 
ing in  their  argument. 

The  CHIEF  JUSTICE.  The  rule  permits 
argument  by  but  two  counsel,  one  in  opening 
and  one  in  the  close  on  tke  part  of  the  Man- 
agers and  two  on  the  part  of  the  President. 
The  question  of  changing  the  mle  has  been 
frequently  before  the  Senate  and  the  Senate 
has  nniibrmly  refused  to  alter  it.  An  ordercan 
be  submittea  to-day  to  be  considered  on  the 
next  day  of  meeting,  but  not  for  present  con- 
sideration except  by  unanimous  consent. 

Mr.  HOWE.    I  did  not  hear  any  objection. 

The  CHIEF  JUSTICE.  ObjecUon  has  been 
made. 

Ma  DOOLITTLE.    I  object 

Mr.  Manager  BOUTWELL.  Mr.  President, 
before  the  adjournment  of  the  Senate  I  should 
like  to  call  the  attention  of  the  counsel  for  the 
respondent  to  a  feature  of  the  testimony.  It 
happens  that  the  Managers,  as  I  suppose,  under 
the  construction  given  to  the  rule,  are  to  pro- 
ceed first  in  the  argument.  A  large  mass  of 
testimony  has  been  introduced  upon  the  sub- 
ject of  removals  and  appointments.  At  the 
present  time  I  am  not  informed  whether  there 
are  special  cases  on  which  the  counsel  for  the 
President  rely.  I  think  it  may  be  proper  for 
me  at  this  time  to  ask  them  whether  there  are 
oases  upon  which  they  purpose  to  rely  as  fur- 
nishing precedents  for  the  course  pursued  by 
the  President  on  the  21st  of  Febrnaty. 

Mr.  ANTHONY.  Mr.  President,  I  vrill  make 
a  motion,  to  lie  over  until  to-morrow,  that  the 
twenty-first  rule  be  so  modified  as  to  allow  the 
hononble  Manager 

The  CHIEFTusTICE.  The  order  wUl  be 
reduced  to  writing. 

Mr.  STEWART.  I  have  drawn  up  an  order 
which  I  submit  in  writing. 

The  CHIEF  J  USTICB.  The  Senator  from 
Nevada  submits  an  order,  which  will  be  read 
by  the  Secretary. 

The  Chie4  Clerk  read  as  follows : 

Ordtrtd,  That  the  honorable  HanacerLooAHhaTe 
leavoto  fliebis  written  orsoment  to-day  and  furnish 
a  copy  to  eoob  of  the  oeuoeel  for  the  reapondent. 

Mr.  SHERMAN.  Mr.  President,  I  submit, 
88  8  substitute  for  that,  to  go  over  with  it,  the 
following : 

That  the  Manocen  on  the  port  of  the  House  of 
Representatives  and  the  counsel  for  the  respondent 
have  leavetoflle  written  or  printed  aisomenti  before 
the  oral  arsnment  oommences. 

The  CHIEF  JUSTICE.  The  order  snb- 
Diittad  by  the  Senator  frwa  Nevada  is  under 
consideration  unless  objected  to. 

Mr.  BUCKALEW.  I  mean  myolyeetion 
to  apply  to  all  this. 

The  CHIEF  JUSTICE.  It  is  olyected  to. 
For  inforniation,  the  amendment  proposed  by 
the  Senator  from  Ohio  will  be  read. 

Mr.  STEWART.    I  will  accept  the  amend- 
ment offered  by  the  Senator  from  Ohio  as  a 
substitute  for  my  proposition. 
«The  CHIEF  JUSTICE.    The  order  a>  now 
proposed  will  be  read  for  information. 

The  Chief  Clerk  read  as  ibllows : 

Or<Urtd,  That  the  Hanocem  on  the  part  of  the 
House  of  Representatives  and  the  oonasel  for  the 
respondent  have  leave  to  file  written  orprinted  argu- 
ments before  the  oral  argument  oommences. 

The  CHIEF  JUSTICE.  The  present  con- 
sideration of  the  order  is  otyected  to ;  it  will 
lie  over  until  to-morrow. 

Mr.  DOOLITTLE.  Mr.  Chief  Justice,  the 
motion  now  made  is  a  change  of  the  rule,  and 
I  object  to  it. 

The  CHIEF  JUSTICE.  It  is  already  ob- 
jected to. 

Mr.  JOHNSON.  I  now  renew  the  motion 
that  when  the  Senate,  sitting  as  a  court  of  im- 
peachment, adjourns,  it  aojourn  to  meet  at 
eleven  o'clock  on  Wednesday. 

The  motion  was  agreed  to. 

Mr.  EDMUNDS.  I  move  that  tke  Senate 
sitting  for  this  triid  do  now  a^jonm. 

The  motion  was  agreed  to ;  and  the  Sen- 
ate, sitting  for  the  trial  of  the  impeachment, 
adjourned  until  Wednesday,  (he  22d  instant 


WwNBSBaT,  April  82, 1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant-at-Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery,  appeared  and  took  the  seats  assigned  to 
them  respectively. 

_  The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by  Mr.  E.  B.  Washbuene,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  conducted  to 
the  seats  provided  for  them. 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
read  the  minutes  of  Monday's  proceedings. 

Mr.  EDMUNDS.  Mr.  President,  I  move  that 
the  reading  of  the  Journal  be  dispensed  with. 

The  CHIEF  JUSTICE.  Unless  there  be 
some  objection  it  will  be  so  ordered.  The  Chair 
hears  no  objection.  It  is  so  ordered.  Senators, 
the  business  under  consideration  when  the  Sen- 
ate adjourned  on  Monday  was  an  order  offered 
by  the  Senator  from  Nevada,  [Mr.  Stewabt,] 
which  the  Clerk  will  read. 

The  Chief  Clerk  read  as  follows : 

Ordtred,  That  the  Managers  on  the  part  of  the 
House  of  Representatives  and  the  counsel  of  the 
respondent  have  leave  to  file  written  or  printed  orga- 
senls  before  the  oral  argumeat  eoiamenoes. 

Mr.  VICKBRS.  Mr.  President,  I  beg  leave- 
to  offer  this  as  a  substitute. 

The  CHIEF  JUSTICE.  The  SeeretntywiU 
read  the  substitute. 

The  CeiEr  Clerk.  It  is  proposed  to  strike 
out  all  of  the  proposed  order,  and  insert  in 
lien  thereof: 

As  the  eonnsel  f»r  the  President  have  signlBed  to 
the  Senate,  sitting  as  a  eonrt  for  the  trial  ef  the  im- 
peachment, that  they  did  not  desire  to  file  written  or 
printed  arguments,  bnt  preferred  to  argue  orally,  if 
allowed  to  do  so :  Therefore, 

Hnolotd,  That  aay  two  of  (he  Managers  other  (haD 
those  who  under  the  present  rale  are  to  open  and 
close  the  discussion,  and  who  have  not  already  ad- 
dressed the  Senate,  be  permitted  to  file  written  argn- 
ments  at  or  before  the  adjonraaient  of  to-day,  or  t* 

Sake  oral  addresses  after  the  opening  by  one  of  the 
anngcrs  and  the  first  reply  of  the  President's  eonn- 
sel, and  that  other  two  of  the  eouiwel  for  the  Presi- 
dent who  have  not  spoken  may  have  the  privilege 
of  re^ly.  but  alteroatmg  with  Uiesaid  two  BlanageriL 
leavmg  the  closing  argument  for  the  President  and 
the  Managara'  final  reply  to  be  mode  under  the  ori- 
ginal rale. 

Mr.  CURTIS.  Mr.  Chiaf  Justice,  it  may 
have  some  bearing  possibly  on  the  vote  which 
is  to  be  taken  on  this  proposition  if  I  were  to 
state  what  1  am  now  authorised  to  state,  that 
the  extent  of  Mr.  Stanbery's  indisposition  is 
such  that  it  will  be  impracticable  tor  him  to 
take  any  further  part  in  this  trial. 

The  CHIEF  J  USTICE.  Senators,  you  who 
agree  to  the  amendment  proposed  by  way  of 
substitute  by  the  Senator  from  Maryland  will 
say  ay. 

Mr.  CONNESS  called  for  the  yeas  and  nays, 
and  they  were  ordered. 

Mr.  YATES.  I  ask  for  the  reading  of  the 
amendment. 

The  CHIEF  JUSTICE.  The  SecreUry  will 
read  the  original  proposition  and  also  the 
nbstilttte. 

The  Chief  Clerk  read  the  order  proposed 
b^  Mr.  Stewabt  and  the  amendment  of  Mr. 

ViCKEBS. 

The  question  on  the  amendment  being  taken 
by  yeas  and  nays,  resulted — yeas  26,  nays  20; 

as  follows: 

TBAS— Messrs.  Baokalaw,  Crogin,  Davis,  Doolit- 
tle,  Bdmonds,  Fesscnden,  Fowler,  Frelinibu}-sen, 
Grimes,  Hendricks,  Johnson.  McCreery,  Morrill  of 
Maine.  Morton,  Norton,  Patterson  of  Iiew  Hamp- 
shire, Patterson  of  Tennessee,  Saulsbnry,  Sprarne, 
Tipton,  Trumbull,  Van  Winkle.  Viekers,  Wilkiy. 
Wilson,  and  Yates— 26.  _  „       ,.      „ 

NAYS— Messrs.  Cameron.  Cattell,  Chandler,  Ooo- 
ness,  Oorbrtt,  Drake,  Ferry,  Henderson,  Heword, 
Howe,  Morgan,  Morrill  of  Vermont,  Pomeroy, 
Ramsey,  Roes,  Sherman,  Stewart,  Sumner,  Thayer, 
and  WiUism«-20.  .  „         ,    ^  , 

NOT  VOTING— Messrs.  Anthony.  Bayard,  Cole, 
Conkling.  Dixon,  Ilarlan,  Nye,  and  Wade— S. 

Mr.  POMEROY.  The  Senator  from  Cali- 
fornia, [Mr.  Cole,]  who  sits  by  my  side,  haa 
been  called  soddenly  to  leave  the  city  on 
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•ccoant  of  a  iiMttm-  of  dM^  InterMt  to  his 
ftmity.     Be  wuh«d   me  to  say  this  to  the 

Senate  in  explanation  of  his  absence. 

So  the  ainendflietit  was  aicreed  to. 

The  CHIEF  JUSTICE.  The  question  re- 
eors  on  the  order  as  amended. 

Mr.  CONMESS  catted  for  the  veas  and  nays, 
and  thoj  were  ordered ;  and  being  taken,  re- 
salted — ^yea«  20,  nays  26 ;  as  follows  : 

TEAS— Hessn.  Backa}ew,  Cracin.  Daris.  DooHt- 
tle,  Vowl«r,  Eendridu.  Johnaoa,  MoCreerr.  Morton, 
Horton,  Pattenon  of  Now  Ilatapiihire,  Patterion  of 
TenDe88e«.  Sauhbnrjr,  Sumiicr,  Tipton,  Irumbull, 
Viekew,  Willey,  Wilson,  and  Y»tc8— ». 

NAYS— UMm.  OameroD.  Cattell,  Chandlor,  Oon- 
DM«.  Corbeti,  Drake,  Edmunds,  Ferry,  FeaMnden, 
Fretinghayson,  arlmos,  Ilondereon,  Howard,  Uowe. 
Morgan,  Morrill  of  Haino,  Morrill    of  Vermont, 

?OBeroy.  Rammy,  Ross.  Sberman,  Sprsirae.  Stewart, 
h<^r£.r,  yan  Winkle,  and  Willianu— 26. 
NOT  VOTrNQ— Messrs.  Anthony.  Bayard,  Cole, 
Conkliag,  Uizon,  Harlan,  Nye,  and  Wade— 8. 

So  the  amendment  was  disagreed  to. 

Mr.  VICEERS.  Mr.  President,  I  send  an 
order  to  the  chair. 

Mr.  Manager  STEVENS.  Mr.  Chief  Jus- 
tice, I  desire  to  make  an  inquiry;  and  that  is 
whether  there  is  any  impropriety  in  any  Man- 
ager's publishing  a  short  argument  after  this 
vote.  After  the  motion  made  here  on  Mon- 
day gome  few  of  us,  I  among  the  rest,  com- 
menced to  write  out  a  short  arzameot.  I  ex- 
Met  to  finish  it  to-night,  and,  if  the  first  vote 
had  passed,  I  meant  to  file  it.  I  do  not  know 
that  there  is  any  impropriety  now  in  printing  it 
except  that  it  will  net  go  into  the  proceedings. 
I  WMiid  not  like  to  do  anything  which  woald 
be  improper,  and  I  inquire  wliether  there  wonld 
be  any  improprMtar? 

Mr.  FEBBY.  Mf.  President,  I  inquire 
whether  it  would  be  in  order  to  move  the 
•riginal  order  upon  vhioh  we  have  taken  no 
vote,  introduced,  I  think,  by  the  Senator  from 
Massachusetts,  [Mr.  Sukmeb.] 

The  CHIEF  JUSTICE.  It  would  not  As 
tke  Chief  Jostice  understands  the  matter  is 
finally  disposed  of.  A  proposition  has  been 
offered  by  the  Senator  trom  Maryland,  [Mr. 
TiOKHis,  J  which  will  be  read  for  information. 

The  Chief  Clerk  read  the  order  proposed  by 
Mr.  YiOKBRS,  aa  follows: 

That  one  of  the  Msnacen  on  the  part  of  the 
Bouse  be  permitted  to  file  Bis  printed  argomont  ber 
fore  the  adjoarnniont  of  to-day,  and  that  alter  an  oral 
opening  hj  a  Manager  and  the  reply  of  one  of  the 
President's  counsel,  another  of  the  President's  ooan- 
■•1  shall  have  the  pavilege  of  filing  a  written  or  of 
■akiog  an  oral  adores*,  to  be  followed  by  the  closing 
speech  of  one  of  theProsidcnt'scounsel  and  the  final 
reply  of  a  Manager  nnder  the  existing  rule. 


The  CHIEF  JUSTICE.  This  order  is  in  the 
nature  of  an  amendment  of  the  rules,  and  can- 
not be  considered  now  unless  by  unaoimous 
consent. 

Mr.  CONNESS.  That  was  offered,  I  believe, 
two  days  since,  if  I  am  not  mistaken,  by  the 
Senator  from  Nevada. 

'  The  CHIEF  JUSTICE.  It  has  just  been 
offered  by  the  Senator  from  Maryland.  If  there 
is  no  objection  it  will  be  now  considered. 

Mr.  CfONNESS.    I  offer  a  substitute  for  it. 

The  CHIEF  JUSTICE.    It  is  before  the 
Senate  for  consideration,  and  the  Senator  from 
Califimia  proposes  a  substitute. 
■     Mr.  SHERMAN.    I  should  like  to  have  it 
tead  again.    It  was  not  heard. 

The  CHIEF  JUSTICE.  In  a  moment. 
The  Secretanr  will  read  the  order  proposed  by 
the  Senator  from  Maryland,  and  also  the  sub- 
stitute proposed  by  the  Senator  from  California. 

The  Chief  Clerk  The  order  as  proposed 
by  the  Senator  flrom  Maryland  is : 

Ordertd.  That  one  of  the  Managen  on  the  part  of 
ta*  HouM  be  permitted  to  file  his  printed  argument 
befor*  (he  adiountmenl  of  to-day.  and  that  after  aa 
oral  opening  by  a  Manager,  and  the  reply  of  one  of 
the  President's  counsel,  another  of  the  President's 
aoVBSfl  shall  have  the  privilege  of  tling  a  written  or 
•f  making  urn  oral  addnsi.  to  ha  followed  by  the 
Monnc  speeoh  of  one  of  the  President's  eoonsol,  and 
the  final  reply  of  a  Manager  under  the  existing  role. 

The  Senator  from  California  proooses  to 
amend  bv  striking  out  all  after  the  word 
"ordered"'  and  inserting: 

^Ibat  such  of  the  Mnaagers  and  counsel  for  the 
President  as  may  otiooKo  to  do  so  have  leave  to  file 
arauBMou  before  Viidv,  ApiM  U,' 


Tkt  CHIEF  JUSTICE.  The  qmrtion  is 
on  tiie  amendment  |m>posed  by  way  of  substi- 
tate. 

Mr.  CONNESS  called  for  the  yeas  and  nays, 
and  they  were  ordered. 

Mr.  BUOKALBW.  I  woold  move  to  lay 
the  resolntioa  and  amendment  on  the  table ; 
bnt  I  desire  to  have  the  order  and  amendment 
read  again. 

The  CHIEF  JUSTICE.  The  order  and 
proposed  amendment  will  be  read  again. 

The  Chief  Clerk  read  the  order  and  the  amend- 
ment. 

Mr.  CONNESS.  Mr.  President,  I  wish  to 
modify  mv  amendment  so  as  to  read  "on  or 
before  Friday,  April  24." 

The  CHIEF  J  USTICE.  That  modification 
will  be  made  if  there  be  no  objrctioa.  The 
question  is  on  the  motion  of  the  Senator  from 
Pennsylvania,  [Mr.  Buckalgw,]  to  lay  on  the 
table  the  proposition  and  pending  amendment. 

The  motion  was  not  agreed  to. 

The  CHIEF  JUSTICE.  The  question  re- 
curs on  the  amendment  proposed  by  the  Sen- 
ator from  California.  Upon  that  question  the 
yeas  and  nays  have  been  ordered. 

The  question  being  taken  by  yeas  and  nays, 
resulted — yeas  24,  nays  25 ;  as  follows : 

TEAS— Messrs.  Cameron.  Cattell,  Chandler,  Coak- 
Hng.  Connoss,  Corbelt,  Crngin,  Drake,  Ferry,  Hender- 
son, Howard,  Morrill  of  Vermont,  Patterson  of  New 
Hampshire,  Pomeroy,  Ramsey,  Sherman,  Stewart. 
Snmnor,  Thayer.  Tipton,  Willoy,  Williams,  Wilson, 
and  Yates— 24. 

NAYS— Messrs.  Anthony,  Bayard.  Buekalvw.  Da- 
vis, Dixon,  Doelittlo,  Edmunds,  Fesscnden,  Fowlec, 
Frelingnuysen,  Grimes,  Hendricks,  Uowe,  Johnson, 
MeCroery.  Mortrnn,  Morton,  Norton.  Pattcriion  of 
Tennessee,  Roks.  Saulsbury,  8pragae,  Trumbull,  Van 
Winkle,  and  Vi«kor»-25. 

NOT  VOTINa-Mcssrs.  Cole,  Harlan,  Morrill  of 
Maine,  Nye,  and  Wade— 6. 

So  the  amendment  was  not  agreed  to. 

The  CHIEF  JUSTICE.  The  question  re- 
curs on  the  order  proposed  by  the  Senator  from 
Maryland,  [Mr.  Vickers.] 

Mr.  JOHNSON.  I  move  to  amend  the 
order  by  inserting  "two"  instead  of  '"one" 
before  the  words  "of  the  Managers,"  at  the 
beginning  of  the  order. 

Mr.  SHERMAN.    Say  "aU." 

Mr.  JOHNSON.  No;  I  wiU  not  gay  all; 
that  woold  be  objectionable. 

The  CHIEF  JUSTICE.  The  question  is  on 
the  amendment  of  the  Senator  from  Maryland, 
[Mr.  JoHMSON,]  to  strike  oat  "one"  and  in- 
sert "two." 

The  question  being  put,  the  Chief  Justice 
declared  that  the  aaaendment  appeared  to  b« 
agreed  to. 

Mr.  CONKLING  ealled  for  a  division. 

Mr.  HOWARD.  I  ask  how  the  order  will 
read  if  amended  T 

The  CHIEF  JUSTICE.  It  is  proposed  to 
strike  out  "one"  in  the  first  line  and  insert 
"two;"  so  as  to  read:  "That  two  of  the 
Managers  on  the  part  of  the  House  be  per- 
mitted to  file,  Ac. 

Mr.  CONKLING.  I  beg  to  withdraw  the 
call  for  a  division  ;  I  made  it  under  a  misap- 
prehension of  the  amei>dment. 

The  CHIEF  J  USTICE.  The  Chief  Jostrce 
announced  the  vote  as  agreed  to.  The  amend- 
ment, then,  stands  as  agreed  to. 

Mr.  CONNESS.  What  is  the  state  of  the 
question  now,  the  amendment  adopted  7 

The  CHIEF  JUSTICE.  The  amendment 
is  adopted.  The  question  is  on  the  order  as 
amended.  

Mr.  Manager  WILLIAMS.  Mr.  President 
and  Senators,  I  beg  leave  to  suggest,  as  I  do 
very  respectfully,  that  the  effect  of  this  order 
as  it  now  stands,  requiring  that  any  argument 
which  may  be  presented  shall  be  in  print  to- 
day, will  be  to  leave  the  matter  substantialty 
88  it  wag  beibre,  because  there  is  bat  one  of 
the  Managers,  as  I  believe  is  well  understood, 
although  three  of  them  would  like  to  put  in 
arfnments,  there  is  but  one  of  them  who  is  so 
prepared  jsst  now ;  that  is  to  say,  whose  argu- 
ment is  in  print.  So  that,  in  thifrshape,  it 
wonld  be  keeping  the  word  of  promise  to  tit* 
ear  a«d  bt«aki«g  it  to  the  hope. 


Mr.  JOHNSON.  -Wbat  thao  wo«M  the 
Manager  like  t 

Mr.  Manager  WILLIAMS.  Ifyoa  wonld  say 
"written"  instead  of  "printed,"  it  wonld  b« 
satisfiuitory. 

Mr.  SHERMAN.  I  move  that  the  order  be 
so  amended  that  "  tha  Mani^rs  shtdl  have 
leave  to  file  written  or  printed  arguments." 

The  CHIEF  JUSllcB.  It  is  moved  to 
strike  oot  the  word  "  two" 

Mr.  SHEBMAN.    No,  sir. 

The  CHIEF  JUSTICE.  The  Chief  JnsUee 
does  not  understand  the  amendment. 

Mr.  SHERMAN.  Will  the  Secretary  read 
the  fint  elanse,  and  I  will  submit  an  amend- 
ment. 

The  CHIEF  JUSTICK  The  Seeretaiy 
will  read  the  first  claoce. 

The  Chief  Clerk  read  as  follows : 

Orriered,  That  two  of  the  Managers  on  the  nsrtef 
the  Uoasa  be  permitted  to  file  their  printed  irga- 
mant. 

Mr.  SHERMAN.  I  move  that  the  laognage 
be,  "  Tha  Managers  «a  the  part  of  the  Uoase 
ba  permitted  to  file  printaa  or  written  ail- 
ments." 

Mr.  FESSENDEN.  That  oannot  be  dose 
without  raoonsideriag  the  vot«  by  which  we 
inserted  the  word  "  two." 

The  CHIEF  J  USTICE.  A  motion  to  strike 
ont  the  word  "  two"  and  insert  anythiug  else 
will  not  be  in  order ;  bnt  a  motion  to  add  the 
words  "  or  written"  will  be  in  order. 

Mr.  SHERMAN..  I  will  then  move  to  rscoa- 
sider  the  vote  adopting  the  amendment  of  the 
Senatorfrom  Maryland,  [Mr.  Johkson,]  iasert- 
iog  the  word  "two." 

^rbe  CHIEF  JUSTICE.  The  Senator  from 
Ohio  moves  to  reconsider  the  vote  by  which 
the  word  "  oim"  was  itrioken  ont  and  "  in" 
WAS  inserted. 

The  motion  was  not  agreed  to. 

The  CHIEF  JUSTICE.  The  qaestion  n- 
onrs  on  theamendment  to  insert  after  the  wotd 
"  printed"  the  words  "  or  written." 

Mr.  GRIMES.  I  wish  to  hava  the  order 
reported,  so  as  to  know  when  these  written 
arguments  are  to  be  filed.  ["To-day."]  Tfasn 
I  ask  uaanimoas  consent  to  inquire  whetberor 
not  it  is  expected  thai  the  oounsel  for  (he 
President  will  examine  these  written  argnnesU 
to-day  and  be  able  to  make  a  reply  to  them  to- 
morrow morning? 

The  CHIEF  JUSTICE!.  The  qaestion  Is 
upon  adding  after  the <  word  "printed"  the 
words  "  or  wrktea."      ' 

The  amendment  was  agreed  to.   - 

Mr.  WILSON.  I  ask  that  the  order  be  rwd, 
as  modified. 

The  Chief  Clerk  read  as  follows: 

Ordered,  That  two  of  the  Managers  on  the  part  ef 
the  Honse  be  permitted  to  file  their  printed  or  writ- 
ten argnments  before  the  adjeamment  of  to-day.  nd 
that  after  an  oral  argn'ment  by  one  Manager  and  the 

reply  of  o«e  of  the  President's  counsel,  aoolher  of 
the  President's  oounsel  shall  hare  the  pririlege  of 
filiatr  a  written  or  of  making  an  oral  address,  to  to 
followed  by  the  closing  spoeoh  of  one  of  the  Presi- 
dent's counsel  and  the  final  reply  of  aManagerooder 
the  existing  rule. 

Mr.  CORBETT.  Mr.  President,  I  move  to 
insert  in  place  of  the  word  "  another"  the  word 
"  two,"  so  as  to  make  it  the  same  on  the  part 
of  the  President's  counsel  aa  on  the  part  of  the 
Managers. 

The  CHIEF  JUSTICE.  The  Oerk  will 
read  the  order  as  it  stands  now,  and  as  it  will 
be  if  amended  as  proposed. 

Mr.  FOWLER.  Mr.  Chief  Justice,  the  noise 
is  so  great  in  the  Hall  that  we  cannot  hear. 

The  CHIEF  JUSTICE.  ConversaUoa  in 
the  Senate  Chamber  must  be  suspended. 

Mr.  FOWLER.  Particularly  in  the  galleries. 

The  CHIEF  JUSTICE.  Conversaaon  « 
the  Senate  Chamber  must  be  suspended,  ia- 
eluding  the  galleries. 

The  Chief  Clerk.  It  is  proposed  to  strike 
out  the  word  "another"  before  the  words  "of 
the  President' 8  counsel,"  and  to  insert  "two;" 
so  that  the  order  will  read : 

Ordered,  That  two  of  the  Managers  on  the  part  of 
the  Honse  be  permitted  to  file  their  printed  or  writ- 
ten arguments  bafore  tha  adj«anuBeat«rto-4«7,  aaa 
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thai  altw  Ml  ond  (MMoiag  \>y  •  Hanacef  and  tfie 
reply  of  one  of  the  PrciideDt  a  oouusel,  two  of  toe 
President's  counsel  shall  hare  the  priTiIojo  of  nlInK 
Awritten  or  of  making  nn  oral  Address,  to  be  followed 
by  the  olosing  tpeech  ef  one  of  the  Freeideat'i  •con- 
sol  and  the  Anal  reply  of  a  Manaeei  under  thA  exiat- 
iog  rale. 

Mr.  EVARTS.  Mr.  Chief  Joetioa  and  Sen- 
ators, if  you  will  allow  me  to  say  one  word  on 
this  question,  aa  tke  rule  now  stands  two  of  the 
President's  counsel  are  permitted  to  make  oral 
arguments.  By  the  amendment,  without  the 
modification  of  inserting  "two"  instead  of 
"  another,"  we  understand  that  three  of  the 
President's  counsel  will  be  enabled  to  make 
oral  arguments  to  the  Senate.  That  is  as  many 
as,  uuder  any  circumstaaceSi  would  wish  or  be 
able  to  do  so. 

Mr.  Manager  STEVENS.  Mr.  Chief  Jus- 
tioe,  this  would  embarrass  the  Managers  among 
themselves  very  much.  Would  it  not  do  to 
say  that  "the  Managers  and  the  counsel  for 
the  President  may  lile  written  or  printed  argu- 
ments between  this  and  the  meeting  of  the 
court  to-morrow?-'  That  would  disembarrass 
Ds  of  all  our  difficulties,  and  I  cannot  perceive 
its  incoDvenience. 

Mr.  BAYABD.  Mr.  Chief  Justice,  I  move 
to  lay  the  resolution  on  the  table,  and  I  ask 
for  the  yeas  and  nays. 

Mr.  NELSON  rose. 

Mr.  BAYAUD.    I  wUhdraw  the  motion. 

Mr.  FESSENDEN.  Mr.  President,  I  adc 
if  the  order  was  not  adopted. 

The  CHIEF  JUSTICE.    It  baa  not  been. 

Mr.  FESSENDEN.  I  understood  U  to  be 
adopted. 

The  CHIEF  JUSTICE.  It  ha*  not  yet  been 
adopted.  An  amendment  was  adopted,  but 
the  vote  has  not  been  taken  on  the  order. 

Mr.  TRUMBULL.  Mr.  President,  I  should 
like  to  inquire  what  the  question  before  the 
Senate  is  prior  to  the  motion  to  lay  on  the 
Uble? 

The  CHIEF  JUSTICE.  The  motion  to  lay 
on  the  table  is  withdrawn. 

Mr.  TRUMBULL.  What  isthe  motion  pend- 
ing? 

The  CHIEF  JUSTICE.  The  motion  pend- 
ing is  to  strike  out  the  word  "another''  and 
insert  the  word  "two." 

Mr.  TRUMBULL.  I  would  ask  the  unani- 
mous consent  of  the  Senate  to  appeal  to  the 
Senator  from  Oregon  to  withdraw  that  amend- 
ment.    The  connsel  do  not  ask  it. 

Mr.  CORBETT.  Mr.  President,  as  the  order 
is  satisfactory  to  the  President's  counsel  as  it 
now  stands  without  the  amendment  I  withdraw 
the  amendment. 

The  CHIEF  JUSTICE.  The  queatioa  is  on 
adopting  the  order.  The  Clerk  will  read  it  as 
it  DOW  stands. 

The  Chief  Clerk  read  as  folk>w« : 

Ordered.  That  two  of  the  Managers  on  the  partof 
the  House  be  permitted  to  file  their  printed  or  written 
argumenU  before  the  adjonrnment  of  to-day,  and 
that  after  an  oral  opening  by  a  Manager  and  the 
reply  of  one  of  the  President's  counsel,  another  of 
the  President's  eonnscl  shall  have  the  privilege  of 
filing  a  written  or  of  making  an  oral  ttdarcss,  lo  be 
(bllowed  by  tho  closing  speech  of  one  of  tho  rresJ- 
dent's  counsel  and  the  final  reply  by  aMaoager  imder 
tike  existing  rale. 

Mr.  CONNBSS.  I  a^  for  the  reading  again 
of  the  fii«t)Ma-t  of  the  order. 

The  Chief  Clerk  read  the  order. 

Mr.  CONNBSS.  That,  Mr.  Presideat,  I 
desire  to  suggest 

Tho  CHIEF  J  USTICE.  The  Senator  from 
California  can  speak  by  unanimous  coasent. 

Mr.  CONNESS.  I  will  not  ask  consent,  nor 
spe^.  I  move,  at  the  instance  ef  one  of  the 
Managers,  to  amend  so  that  it  will  read  "before 
to-morraw  noon,"  that  that  length  of  time  be 
given  to  file  either  written  or  printed  argu- 
ments, as  they  are  notieady  to-aiay. 

Mt.  QRIMES.  How  caa  the  otiier  side 
reply  to-morrow  7 

Mr.  HENDERSON.  I  desire  to  offer  a 
Bobstitnte. 

The  CHIEF  JUSTICE.  The  first  question 
is  on  the  amendment  proposed  by  the  Senator 
from  California,  {Mr.  Coksehs.] 

The  amendment  was  agreed  tOt 


The  CHIEF  J  USTICE.  The  question  now 
is  on  the  substitute  proposed  by  the  Senator 
from  Missouri,  [Mr.  Hesdersoit.]  The  Clerk 
will  read  it. 

The  Chief  Clerk  read  as  follows; 

Strike  oat  all  after  the  word  "Ordeted"  ia  the 
oiuiaal  propesitian,  and  insert: 

That  all  luo  Managers  not  delircnng  oral  argu- 
ments may  bo  permitted  fo  flie  written  arguments  nt 
any  time  bofore  the  24th  instant,  and  tho  eoonsel  for 


tho  President  not  making  oral  arguments  may  file 
written  nrgameuts  at  any  time  belori  ~ 
2Sth  instant. 


Mr.  HENDERSON  called  for  tho  yeas  and 
nays  on  the  amendment,  and  they  were  or- 
dered. 

Mr.  THAYER.  I  move  to  lay  the  whole 
subject  on  the  table. 

Mr.  SPRAGUE  called  for  the  ^eas  and  nays, 
and  they  were  ordered;  and  being  taken,  re- 
sulted— ^yeas  13,  nays  87;  as  follows: 

TEAS— Messrs,  Buckalew,  Conkliog,  Dixon,  poo- 
littlc.Edmunds,  Grimes,  Henderson,  McCreery,  Nor- 
ton, Ross,  Spmgne,  Thayer,  and  ^Villiams— 13. 

NAYS— Messrs.  Anthony,  Cameron, Cattell, Oh  and- 


Ipr,  Connes9j.Gorbotti  Cragln,  I>avis,J>ake,  Perry, 

id- 

toward,  Howe,  Johnson.  Morgan,  Morrill  of 

Maine,  Morrill  of  Vermont,  Morton,  Patterson  of 


lor,  »jUuuwB3,  vurow**,  vrngiu,  x/»*ie.  j^r» 

f  ossonden,  Fowler.  'Freliaghaysen.  IIarI«|i,  Ueoi 
ricks,  Howard,  Qowc,  Johnson.  Morgan,  Morrill  of 


uauiuVf     ixa\fsii*a     ua       v^Jiiaauuvf      .lUiUi  buuf    .■,  u^i  vaowu  wa 

New  Hampahiro,  Patterson  of  Tennessee,  Pomeroy, 
Itamsey,  Saulsbory,  Sherman,  Stpwnrt.  Sumner, 
Tipton,  Trumbull,  Van  Winkle,  Viokers,  Willey, 
Wilson,  and  Yates— 37. 

NUT  VOIXNG-Meon.  Bayard,  Oslo,  Nye,  and 
Wade-4. 

So  the  motion  to  lay  on  the  table  was  not 
agreed  to. 

The  CHIEF  JUSTICE.  The  question  is 
on  the  amendment  proposed  by  the  Senator 
fi-om  Missouri,  to  strike  out  all  afler  the  word 
"  Ordered"  and  to  insert  what  will  be  read  by 
the  Secretary. 

Mr.  HENDERSON. '  Before  it  is  read  I 
desire  to  modify  it  so  as  to  make  it  read, 
"Monday,  the  27th,"  instead  of  "Tuesday, 
the  28Ui." 

The  CHIEF  JUSTICE.  The  Secretaiy  will 
read  tho  amendment,  as  modified.   ' 

The  Chief  Clerk  read  as  follows: 

Strike  out  all  after  tike  word  "Ordered,"  and  in- 
sert: 

That  all  the  Managers  not  delivering  oral  arga- 
menta  may  be  permitted  to  file  written  argaaienta 
at  any  time  belbre  the  2ith  instant,  and  the  counsel 
for  tho  President  not  making  oral  arguments  may 
lie  written  arguaients  at  any  time  before  Monday, 
the  27th  instant. 

Mr.  HENDERSON.  1  will  say  "before 
eleven  o'clock  on  Monday,  the  27th  instant," 
so  that  they  will  be  in  at  the  time  of  meeting. 

Mr.  DOOLITTLE.  Mr.  Chief  Justice,  I 
desire  to  inquire  of  the  Chief  Jastios  whether 
under  that  rule  all  the  Managers  would  aol  be 
permitted  to  deliver  oral  argumente? 

Mr.  HENDERSON.    It  does  not  ohonge 

The  CHIEF  JUSTICE.  TheSeoretaiy  wiU 
read  the  order  proposed.' 

Mr.  EVARTS.  Mr.  Chief  Justiee  and  Sen- 
ators, OS  wo  understand  the  order  now  pro- 
posed, it  would  not  enlarge  the  privilege  ot  the 
President's  counsel  in  addressing  the  court. 
Any  liberality  that  should  be  shown  by  the 
Senate,  so  for  as  it  could  be  availed  of  by  the 
President's  counsel  under  the  peculiar  circum- 
stances in  which  they  are  placed,  would  prob- 
ably need  to  include  an  opportuni^  oo  their 
part  to  make  oral  addresses. 

Mr.  NELSON.  Mr.  Chief  Justice  and  Sen- 
ators, I  have  felt  and  still  feel  an  almost  irre- 
sistible repugnance  to  saying  anything  to  the 
Senate  upon  this  subject.  In  the  first  place, 
in  the  view  which  I  entertained  of  the  Consti- 
tution and  laws  of  our  country,  I  regard  it  as  a 
matter  of  right  in  the  President  of  the  United 
States  to  appear  by  counsel.  I  suppose,  follow- 
ing the  analogies  of  courts  of  justice,  that  the 
Senate,  sitting  as  a  court,  have  the  right  to 
regulate  the  number  of  counsel  and  to  confine 
it  within  reasonable  limits.  Inasmuch  as  the 
Senate  had  indicated,  by  a  rule  which  was 
adopted  before  the  commencement  of  the  trial, 
the  number  of  persons  who  were  to  address  the 
Senate  in  the  progress  of  the  trial,  I  felt  reluc- 
tant to  ask  that  any  alteration  of  that  rule 
should  be  made  iu  behalf  of  the  President's 
I  counsel  for  the  very  simple  reason  that  it  baa 


never  been  to  me  a  soaroe  of  satisfaction  to 
attempt  to  address  an  unwilling  oudieuce,  and 
much  less  would  it  be  a  source  of  gratificatioa 
for  me  to  attempt  to  address  the  Senate  when 
they  had  indicated  by  a  rule  that  they  were  un- 
willing to  hear  further  argument.  On  a  former 
occasion  I  stated  to  the  Senate  thai  intending 
on  our  part  faithfully  to  adhere  to  the  rule 
which  you  had  prescribed  for  the  conduct  and 
management  of  the  trial',  two  of  the  President's 
counsel  had  determined  not  to  address  theSen- 
ate;  that  three  olher^t  of  the  President's  coun- 
sel had  assumed,  with  our  consent,  the  man- 
agement and  direction  of  the  case,  and  that  in 
our  arrangement  it  was  left  to  them  to  make 
the  argument  before  the  Senate.  As  an  appli* 
cation  was  made  on  the  side  of  the  Mauagers 
to  enlarge  the  number,  I  thought  that  it  would 
not  be  improper  ob  our  part  to  ask  to  be  per- 
mitted to  appear  for  the  cause  and  to  argue  it. 
Since  1  made  a  few  brief  observations  to  the 
Senate  the  other  day,  Mr.  Sunbery,  upon 
whom  we  relied  to  make  the  leading  argument 
in  behalf  of  tlie  President,  has  been  coufined 
by  sickness.  It  is  uncertain  whether  he  will 
be  able  to  address  the  Senate  at  all ;  the  prob- 
abilities at  present  are  that  he  will  not;  and 
even  if  he  should  make  the  effort,  the  chanoes 
are  that  he  will  be  unable  to  make  that  ai^u- 
meat  to  tke  Senate  which  he  bad  intended  to 
make. 

Under  these  circumstances  I  desire  to  soy 
to  the  Senate  that  I  would  like  to  be  permit- 
ted to  address  the  Senate  in  behalf  of  the 
President.  Indeed,  I  desire  that  the  rule  shall 
be  so  enlarged  as  to  give  all  the  President's 
couDsel  the  privilege  oi  addressing  the  Senate^ 
either  orally  or  iu  writing,  as  we  may  find  con- 
venient to  do.  I  have  stated  that,  owing  to 
the  circumstances  indicated,  we  have  not  pre- 
pared written  arguments :  and  it  is  too  late 
now  for  the  two  counsel  who  had  not  intended 
to  address  the  Senate  to  make  such  prepara- 
tion ;  but  in  the  progress  of  the  case  I  have 
mode  such  notes  and  memoranda  that  I  think 
I  could  argue  the  case  before  you ;  and  I  feel 
constrained  by  a  sense  of  duty  to  ask  the  Sen- 
ate, under  these  circumstances,  to  allow  the 
whole  of  the  counsel  to  make  addresses. 

I  beg  leave  to  assure  you,  Senators,  that  in 
doing  this  I  am  not  animated,  as  I  trust,  by  a 
spirit  of  idle  vanity,  and  by  the  desire  to  make 
aa  address  in  a  great  cause  like  this.  I  have 
lived  long  enough  in  the  world  to  know  that 
sometimes  we  can  make  more  by  our  silence 
than  by  an  effort  to  make  a  public  address,  I 
am  satisfied  from  my 'experience  that  great 
risks  attend  such  an  effort,  especially  when  we 
attempt  to  address  the  Senate  or  any  other 
assembly  extemporaneously;  and  were  I  to 
consult  my  own  leelings  and  inclinalioost  I 
would  not  make  this  request ;  but,  under  the 
peculiar  circumstances  by  which  we  are  sur- 
rounded, if  the  Senate  are  willing  to  enlarge 
the  rule,  I  choose  to  take  the  risk  and  to  take 
my  chances  of  endeavoring  to  argue  the  case 
before  you,  and  I  feel,  Senators,  that,  under 
existing  circumstances,  this  is  not  an  unrea- 
sonable request 

I  may  aay,  aHhongb  I  am  not  expressly 
authorized  to  do  so,  that  I  am  satisfied  the 
President  desires  that  his  cause  shall  be  au- 
gued  by  the  two  additional  counsel  whom  he 
hae  provided  ia  the  case,  besides  the  three 
counsel  who  were  heretofore  selected  for  that 
purpose  J  and  I  trust  you  will  not  deny  (is  this 
right.  I  trust  that  you  will  feel  at  liberty  to 
extend  it  to  all  the  counsel  in  the  case.  If  wo 
choose  to  avail  ourselves  of  it  we  will  do  so. 
I  have  no  sort  of  objection,  so  iur  as  I  am 
eoncemcd,  that  the  same  right  shall  be  ex- 
tended to  all  or  to  more  than  an  equal  num- 
ber of  the  Managers  on  the  other  side.  I  trust 
that  the  resolution  will  be  so  shaped  as  to  em- 
brace all  the  counsel  who  are  engaged  in  the 
cause  in  behalf  of  the  President.  I  do  not 
know  that  under  these  circumstances  1  shall 
be  able  to  interest  the  Senate  at  all.  But  it  is 
a  case  of  great  importance.  On  the  trial  of 
Judge  Cha!ic.*ix  of  the  managers  were  per- 
aiittMl  te  adareas  the  Senate,  aud  five  of  the 


Digitized  by 


Google 


3dO 


SUPPLEMENT  TO 


eonnsel  for  the  deifandant  were  permitted  to 
address  the  Senate ;  and  in  a  great  case  like 
this,  one  of  soch  momentoas  magnitade.  a 
case  in  which  the  whole  country  is  interested, 
is  it  asking,  Senators,  too  much  at  your  hands, 
that  you  will  enuble  us  to  present  his  case  in 
the  best  manner  that  we  may  be  able  to  do 
under  the  eircamstances  by  which  we  are  sur- 
ronnded  f 

The  CHIEF  JUSTICE.  The  qnestion  is 
on  the  amendment  proposed  by  the  Senator 
from  Missouri,  [Mr.  Hendebsox.]  The  Sec- 
retary will  read  the  original  proposition  again, 
and  also  the  amendment. 

The  Chief  Clebk.  The  ori|^nal  order  is  as 
follows : 

Ordered,  That  two  of  the  Managers  on  the  part  of 
the  House  be  permitted  to  file  their  printed  or  written 
anuments  ob  or  before  eleven  o'oloek  to-morrow, 
and  that  after  an  oral  opening  by  a  Manager  and 
tbo  reply  of  one  of  the  President's  eonnsel,  another 
of  the  President'soonniel  shall  hare  the  privilegeof 
filing  a  written  or  making  an  oral  addreas,  to  b*  fol- 
lowed by  the  olosing  apeech  of  one  of  the  President's 
eonnsel  and  the  Anal  reply  of  a  Manager  under  the 
eiistiag  rule. 

Thcamendmentof  the  Senatorfrom  Missonri 
is  to  strike  ontall  after  the  word  "ordered" 
and  insert: 

That  all  the  Managers  not  deliToring  oral  argu- 
ments may  be  permitted  to  file  written  arguments  at 
any  time  before  the  24th  iaataot,  and  the  counsel  for 
tho  President  not  making  oral  arguments  may  file 
written  arguments  at  any  time  before  elereu  o'clock 
of  Monday,  the  27th  instant. 

Mr.  HOWARD.  Mr.  President,  I  rise  to 
make  an  inquiry,  whether  the  proper  construc- 
tion of  the  amendment  offered  by  the  honor- 
able Senator  froiq  Missouri  does  not  open  the 
door  and  repeal  the  twenty-first  rale ;  in  short, 
whether  it  does  not  allow  all  the  counsel  on 
the  part  of  the  accused  and  all  the  Managers 
who  may  see  fit  to  make  oral  arguments  in 
the  final  summing  up  7 

Mr.  CONNESS.    To  make  that 

Mr.  EDMUNDS.    I  object  to  debate. 

Mr.  CONNESS.  To  makethat  entirely  clear, 
I  move  to  insert  the  words  "in  accordance 
with  the  twenty-first  rule." 

The  CHIEF  JUSTICE,  "Subject  to  the 
twenty-first  rule." 

Mr.  CONNESS.  Yes,  "subject  to  the 
twenty-first  rule." 

Mr.  HENDERSON.  I  accept  the  modifi- 
cation.   That  is  what  it  means  now. 

The  CHIEF  JUSTICE.  The  Secretaiywill 
read  the  substitute,  as  modified. 

The  Chief  Clerk  read  as  follows  : 

Ordered,  That  all  the  Managers  not  delivering  oral 
arguments  may  be  permitted  to  file  written  argn- 
mento  at  any  Ume  before  the  24th  initant,  and  the 
eounael  for  the  Preaident  not  making  oral  anra- 
menta  may  file  written  arguments  at  any  time  atVer 
eleven  o'clock  of  Monday,  the  Zlth  instant,  anhiect, 
however,  to  the  twenty-flnt  rale. 

Mr.  CONNESS.  I  wish  to  insert  that  Ian- 
gnage  at  the  beginning  after  the  word  "  that ;" 
so  that  it  will  read  "  that  subject  to  the  twenty- 
first  rule"  so  and  so  shall  be  done. 

Mr.  HENDERSON.  I  suggest,  after  the 
words  "oral  arguments,"  to  insert  "except 
the  two  Managers  delivering  oral  arguments 
under  the  twentv-first  rule." 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  suggest  to  the  Senator  from  Missonri  that 
his  object  will  be  attained  by  accepting  the 
ameiidment  proposed  by  the  Senator  from  Cal- 
ifornia, inserting  the  words  "  subject  to  the 
twenty-first  rule." 

~  Mr.  CONNESS.     I  ask  if  it  was  my  privi- 
lege to  offer  it  as  an  amendment.     I  do  not 
know  why  it  was  not  accepted. 
.    The  CHIEF  JUSTICE.    The  Chief  Justice 
understood  it  to  be  accepted. 

Mr.  CONNESS.  I  suggest  to  the  Secretary 
to  write  iL 

The  CHIEF  JUSTICE.  It  was  written  and 
was  accepted,  as  the  Chief  Justice  understood, 
and  then  after  it  was  accepted  the  Senator 
iirom^  Missonri  proceeded  stiQ  further  to  mod- 
ify his  amendment. 

Mr.  CONNESS.  I  ask  the  Secretary  to 
read  it  again  as  I  moved  it. 

The  Chief  Clerk  read  as  follows: 

9rdtr«d,  That,  snhieet  to  die  twenty-fint  rule,  all 


the  Managers  not  delivering  oral  argamonta  may  be 

fiermiUed  to  file  wriltea  arguaents  at  any  time  be- 
bre  the  Ztthinstont,  and  the  counsel  for  the  Preeident 
not  making  oral  arguments  may  file  written  argu- 
ments nt  any  time  before  eleven  o'clock  of  Monday, 
tho  27lb  instanL 

The  CHIEF  JUSTICE.  The  Senatorfrom 
California  moves  to  amend  the  amendment 
proposed  by  the  Senator  from  Missouri  by  in- 
serting after  the  word  "  that "  the  words  "sub- 
ject to  the  twenty-first  mie," 

The  amendment  to  the  amendment  was 
agreed  to. 

Mr.  TRUMBULL.  Is  an  amendment  still 
in  order? 

The  CHIEF  JUSTICE.    It  is. 

Mr.  TRUMBULL.  I  move  to  strike  outall 
after  the  word  "  that "  and  insert  what  I  send 
to  the  Chair. 

The  Chief  Clebk.  It  is  proposed  to 
amend  the  amendment  by  striking  out  all  after 
the  word  "that"  and  inserting: 

<As  many  of  the  Managers  and  of  the  counsel  for 
the  Preeident  aa  deaire  to  do  so  be  permitted  to  file 
arguments  or  to  address  the  Senate  orally. 

Mr.  EDMUNDS,  Mr.  STEWART,  and 
others  called  for  the  yeas  and  nays,  and  they 
were  ordered. 

Mr.CORBETT.    I  call  for  the  reading  again. 

The  CHIEF  J  USTICB.  The  Clerk  will  re- 
port the  order,  the  amendment  proposed,  and 
the  proposed  amendment  to  the  amendment. 

The  Chibt  Clerk.  The  order  originally 
proposed  is  as  follows : 

Ordered,  That  two  of  the  Managers  on  the  part  of 
the  Hpuse  bo  permitted  to  file  their  printed  or  writ- 
ten argum  cuts  on  or  before  eleven  o'clock  to-mor- 
row; and  that  after  an  oral  opening  by  a  Manager 
and  the  reply  of  one  of  the  President's  counsel  an- 
other of  the  President's  counsel  shall  have  the  priv- 
ilege of  filing  a  written  or  of  making  an  oral  addreas, 
to  Da  followed  by  the  closing  speech  <it  one  of  the 
President's  counsel  and  the  final  reply  of  a  Manager 
under  the  existing  rule. 

The  Senatorfrom  Missonri  [Mr.  Hendersok] 
proposes  to  amend  that  by  striking  out  all  after 
the  word  "Ordered"  and  inserting: 

That,  subject  to  the  twenty-first  rule,  all  the  Man- 
agers not  delivering  oral  argnmenta  may  be  permit- 
ted to  file  written  arguments  at  any  time  before  the 
24th  instant,  and  the  oounael  for  the  Preaident  not 
making  oral  argument*  may  file  written  arguments 
at  any  time  botore  eleven  o'dook  of  Monday,  the 
27th  instant. 

The  Senator  from  Illinois  [Mr.  TRtnnnriL] 
proposes  to  amend  the  amenoment  by  striking 
out  all  after  the  word  "Ihat"  and  inserting: 

Aa  many  of  the  Managers  and  of  the  counsel  for 
the  President  aa  desire  to  do  so  be  permitted  to  file 
argomenta  or  to  address  tho  Senate  orally. 

The  CHIEF  JUSTICE.  The  question  is 
on  the  amendment  proposed  by  the  Senator 
from  Illinois  to  th$  amendment  of  the  Senator 
from  Missouri. 

The  question  being  taken  by  ^reas  and  nays, 
resulted — yeas  29,  nays  20 ;  as  follows : 

YEAS— Mcsurs.  Anthony,  Buckalew,Conkling,CrB- 
gin,  Davis,  JDuolittle,  Kdmuuds,  Forry,  Feesenden, 
Fi)w)cr,  Grimed,  Uendcr»on,  licudriuks,  Jobnaon, 
McL'rcery.  Mornll  of  Mainu,  Norton,  Patterson  of 
Ntw  llnmiishiro,  Patterson  of  Tcnnessoe,  Ramsey, 
Siiul.sbury,  Sherman,  SpniKuc,  Tipton.  Trumbull, 
Van  Winkle,  Vickers,  W  iUcy,  andiatub — 29. 

NAYS — Messrs.  Cameion,  Cattell,  Chandler,  Con- 
nesM,  Corbctt,Diion,  Drake,  Frelingliuysen,  Harlan. 
Howard,  Hone,  Morgiin,  Morrill  ot  Vermont,  Mor- 
ten. Pomcroy,  Ross,  Stewart,  Sumner,  Thayer,  and 
WilliaiDS — 20. 

NOT  VOTING— Messrs.  Bayard,  Cole,  Nye,  Wade, 
and  Wilson- 5. 

So  the  amendment  to  the  amendment  was 
agreed  to. 

The  CHIEF  JUSTICE.  The  qnestion  re- 
curs on  the  amendment  as  amended. 

Mr.  BUCKALEW.  I  move  to  amend  fur- 
ther bv  adding  at  the  end  of  the  amendment 
the  following  words : 

But  the  eonclusion  of  the  oral  argument  shall  be 
by  one  Manager,  as  provided  in  the  twenty-flnt 
rule. 

Mr.  TRUMBULL.  That  would  be  so  necw- 
sarily. 

The  amendment  to  the  amendment  was 
agreed  to. 

The  CHIEF  JUSTICE.  The  question  recurs 
on  the  amendment  of  tlie  Senator  from  Mis- 
souri [Mr.  Hehdebson,]  as  amended  on  the 
motion  of  the  Senator  from  Illinois,   [Mr. 

TBUMBtlUi.] 


Mr.  CAMERON.  I  rise  to  inquire  whether 
a  substitute  woald  be  in  order  now. 

The  CHIEF  JUSTICE.  An  amendmeot  to 
either  proposition  will  be  in  order.  Does  the 
Senator  from  Pennsylvania  propose  to  offer  an 
amendment? 

Mr.  CAMERON.  Yes,  sir,  by  way  of  sub- 
stitute. 

The  CHIEF  JUSTICE.  It  will  be  in  order 
to  move  a  substitute  to  strike  out  all  after  the 
word  "that"  in  the  amendment. 

Mr.  CAMERON.  I  send  my  amendment 
to  the  Chair. 

The  Chief  Clerk.  It  is  proposed  to  strike 
out  all  after  the  word  "  that"  in  Uie  amend- 
ment as  amended  and  to  insert : 

All  the  Managers  and  all  the  counsel  for  the  Presi- 
dent be  permitted  to  file  written  or  printed  arga- 
menta  by  eleven  o'clock  to-morrow.  , 

Mr.  EDMUNDS.  Mr.  President,  I  wish  to 
inquire  whether  that  is  offered  as  a  substitute 
for  the  original  proposition  or  for  the  amend- 
ment. 

The  CHIEF  JUSTICE.  For  the  amend- 
ment. 

Mr.  EDMUNDS.  Then  I  rise  to  a  point  of 
order,  that  it  is  not  in  order  on  account  of  our 
having  voted  that  the  amendment  should  stand 

The  CHIEF  JUSTICE.  The  Chief  JnsUce  is 
of  opinion  that  itisin  order  as  an  amendment. 
The  question  is  on  the  amendment  proposed 
by  the  Senator  from  Pennsylvania,  [Mr.  Cax- 
KROir,]  to  strike  ont  all  after  the  wora  "that" 
in  the  amendmentas  amended  and  insert  what 
has  been  read. 

Mr.  HOWE.  I  move  to  lay  Uie  order  aad 
the  amendment  on  the  table. 

The  motion  was  not  agreed  to. 

The  CHIEF  JUSTICE.  The  question  recurs 
oq  the  amendment  proposed  by  the  Senator 
from  Pennsylvania,  [Mr.  Cameron.] 

The  amendment  was  rejected. 

The  CHIEF  JUSTICE.  The  qnestion  recurs 
On  the  amendment  of  the  Senator  from  Mis- 
souri as  amended  on  the  motion  of  the  Senator 
from  Illinois. 

Mr.  YATES.  I  move  to  strike  out  all  after 
^he  word  "that"  and  insert  the  following. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  amendment  proposed  by  the  Senktor 
from  Illinois,  [Mr.  Yates.] 

The  Chief  Clerk  read  theamendment,  which 
was  to  strike  out  all  after  the  word  "that" 
and  to  insert : 

Four  of  the  Managers  and  four  of  the  eoaniel  for 
the  respondent  be  permitted  to  make  printed  or 
written  or  oral  arguments,  the  Managers  to  hare  the 
opening  and  closing. 

Mr.  YATES  called  for  the  yeas  and  nays, 
and  they  were  ordered. 

Mr.  JOHNSON.  I  move  to  amend  by  in- 
serting at  the  close  "  subject  to  the  limitation 
in  the  twenty-first  rule  as  to  the  closing  of 
the  case,  because  otherwise  all  the  Managers 
might  close. 

The  CHIEf  JUSTICE.  The  amendment 
is  not  in  order,  unless  it  is  accepted  by  the 
Senator  from  Illinois.  The  Senator  from 
Maryland  proposes  to  add  "snbiect  to  the 
limitation  of  tlie  twenty-first  rule."  Does  the 
Senator  from  Illinois  accept  the  amendment? 

Mr.  YATES.    Yes,  sir. 

Mr.  ANTHONY^  I  ask  unanimous  eon- 
sent  to  make  an  inquiry.  Does  not  this  order 
allow  all  four  of  the  Managers  to  reply  after 
all  four  of  the  President's  counsel  have 
spoken  7 

Mr.  JOHNSON.    Not  as  it  is  now  amended. 

The  CH  lEF  J  USTICB.  The  Chief  Justice 
thinks  it  does  not.  The  Secretaty  will  read 
the  amendment  as  it  now  stands. 

The  Chicv  Clerk.  It  is  proposed  to  amend 
the  amendment  bj  striking  out  all  after  the 
word  "that"  and  innerting: 

Four  of  the  Manogen  and  four  of  the  eonnsri  ibr 
the  respondent  be  permitted  to  make  printed  or 
written  or  oral  argomenta,  the  Manager!  to  have  the 
opening  and  closing,  subjeot  to  the  limitation  of  the 
twenty-firat  rule. 

Mr.  GRIMES.  I  call  for  tiie  rending  of  the 
twenty-first  rule. 


Digitized  by 


Google 


THE  CONGRffigglONAL  GLOBE. 


851 


The  OfilEF  JUSTICE.    Tfa*  SecrateywiU 
icad  the  twenty-first  rule. 
'i'Ue  Oiiief  Clerk  read  as  foUovs : 

"XXI.  The  esse  on  eaoh  aide  ahall  iMOimasd  by 
one  pvrsoD.  The  final  arsument  on  the  jnerita  may 
be  inatto  by  two  persona  on  each  side,  (uulesa  other- 
wise ordered  by  the  Senate  upon  application  for  that 
purpose.)  and  the  arcnment  shall  be  opened  and 
oloeed  on  tlie  part  of  the  Uonsaof  Bepresentativea." 

1  The  CHIEF  JUSTICE.  Theqnestion  ison 
the  atneDdment  proposed  by  the  Senator  from 
Illinois  [Mr.  Yates]  to  the  amendment  aa 
amended  proposed  by  the  Senator  from  Mis- 
souri, [Mr.  Henderson.]  Upon  this  question 
the  yeas  and  nays  have  been  ordered. 

The  question  being  taken -by  yeas  and  nays, 
lesalted — yeas  18,  nays  81 ;  as  follows: 

TEAS— Hmsrs.  Backalew,  Conkling,  Corbett,  Cra- 

B'n,  l>»Tis,  Doolittle,  Vowler,  Uendrioks,  Uownrd, 
cCreery,  Monaa,  Morton,  Noriop,  baulsbory, 
Spra«ae,  Van  Winkle,  Vickers,  and  Yatos— 18. 

NAYS— Messrs.  Anthony,  Bayard,  Cameron,  Cat- 
teil.Cbaadler,  Dixon,  Drake,  Kdmonds.  Iferry.  Vee- 
■endeo,  I'reliaghuysen,  Grimes,  Uarlaa,  Uendenon, 
Howe,  Johnson,  Morrill  of  Maine,  Morrill  of  Ver- 
mont, Patterson  of  Tennessee,  Pomoroy,  Ramsey, 
Boaa,  Sberman,  Stewart,  Snaaer,  Thayer,  Tipton, 
Trumbull.  Willey,  Williams,  and  WUsou-31. 

HOT  VOTING.— Messrs.  Cole.  Conncss,  Nye,  Pat- 
tenon  of  New  Uarapshire.and  Wade— 5. 

So  the  amendment  to  the  amendment  was 
rejected, 

ITie  CHIEF  JUSTICE.  The  question  re- 
cars  on  the  amendment  as  amended. 

Mr.  .FRELINGHUYSBN.  I  should  like 
to  hear  the  original  proposition,  as  moved,  I 
believe,  by  the  Senator  from  California,  read. 

Mr.TtlENDRICKS.  Mr.  President,  I  move 
to  postpone  the  farther  consideration  of  this 
subject  until  the  close  of  the  first  argument  on 
the  part  of  the  Managers.  I  think  that  argu- 
ment ought  to  proceed. 

The  motion  was  not  agreed  to ;  there  being 
on  a  division — ayes  19,  noes  22. 

The  CHIEF  JUSTICE.  The  question  reours 
on  the  amendment  of  the  Senator  from  Mis- 
souri [Mr.  Hemdersox]  as  amended  on  motion 
of  the  Senator  from  Illinois  [Mr.  Trumbull] 
to  the  original  proposition  made  by  the  Sena- 
tor from  Maryland,  [Mr.  Vickers.  j  Both  the 
original  order  and  the  proposed  amendment 
xill  be  read. 

The  Chiet  Clerk.  The  original  order  is  as 
follows: 

Ordtred,  That  two  of  tbe  Manacers  on  the  part  ef 
the  House  bo  permitted  to  flle  their  printed  or  writ- 
ten arguments  on  or  before  eleven  o'cfook  to-morrow, 
and  tbut  atler  an  oral  openinc  by  a  Manager  and  the 
reply  of  one  of  the  President's  counsel  another  of 
the  President's  eoansel  shall  have  tbe  privilege  of 
Sling  a  written  or  of  making  an  oral  address,  to  be 
followed  by  tbe  closing  speeeh  of  one  of  the  Presi- 
dent's counsel  and  the  final  reply  of  a  Manager  under 
the  existing  rale. 

The  amendment  as  amended  proposes  to 
strike  out  all  after  the  word  ' '  Ordered ' '  and  to 
insert : 

That  as  many  of  tbe  Managers  and  of  the  eoansel 
for  tho  President  as  desire  to  do  so  be  permitted  to 
file  arguments  or  to  address  the  Senate  orally,  but 
tbe  coneluaion  of  tbe  oral  argument  shall  be  by  one 
Uanager  as  provided  in  the  twenty-first  rale. 

The  CHIEF  JUSTICE  put 'the  question  on 
the  amendment  as  amended  and  declared  him- 
self at  a  loss  to  decide  the  result. 

tir.  HO  WAKD  called  for  the  yeas  and  nays, 
and  they  were  ordered ;  and  being  taken,  re- 
sohed — yeas  28,  nays  22 ;  as  follows  » 

YEAS— Messrs.  Anthony,  Conklini|,  Cragin,  Davis, 
Dixon,  Doelittle,  Bdmnnas.  Venry,  Fasseoden,  Fow- 
l«r.  Orimes.  Uendeison,  Uendrieks.  Johnson,  He- 
Oreery,  Morrill  of  Maine,  Morton,  Norton.  Fatter- 
ion  ot  Tennessee.  SauUbury,Sberman,Spra«ne, Tip- 
ton, Trumbull,  Van  Winkle,  Viakers.  Willey,  and 
Yates— 28. 

NAYS— Messrs.  Bayard,  Buckalew,  Cameron,  Cat- 
tell,  Chandler,  Corbett.  Drake,  Frelinghaysen,  Uar- 
isiB,  Howard,  Howe.  Morgan,  Morrill  of  Vermont, 
Patterson  of  jKew  Uanapshire,  Pomeroy,  Kamsey, 
Boss,  Stewart,  Sumner,  Thayer,  Williams,  and  WU- 
■on— 22. 

MOT  VOTIMO-Measts.  Cde,  Godbmr,  Nye,  and 
Wade— «. 

So  tbe  amendment  as  amended  was 
agreed  to. 

The  CHIEF  JUSTICE.  The  question 
recurs  on  the  order  as  amended. 

Mr.  EDMUNDS.  I  ask  for  the  yeas  and 
nays  on  that  question. 


The  yeas  sad  nays  were  ordered ;  and  being 
taken,  resnlted— yefu  28,  nays  22;  as  follows: 

YEAS— Messrs.  Anthony,  Cragfn,  Davis,  Doolittle, 
Ferry,  Fessenden.Fowlenurimes, Henderson, Hend- 
ricks, Jobn8on,McCrecry,  Morgan,  Morrill  of  Maine, 
Morton,  Norton,  Patterson  of  TenneMee,  Ramsey, 


SauMtai?,  Sherman.  SoniDer,  Tipton.  Trumbul  I.  Van 
WijikUs  Viekers,  Willey.  WiUoa.  aud  Yates— 28. 

KATS — Messrs.  Bayard.  Buckalew,  Cameron,  Cat- 
tell,  Chandler,  Conkling,  Corbett,  Dixon,  Drake,  Ed- 
mandp.  Frelinghuysen,  Harlan,  Howard,  Howe, 
Morrill  of  Vermont,  Patterson  of  New  Hampshire, 
Pomoroy.  Ross,  Sprague,  Stewart,  Thayer,  and  Wil- 
liams— 22. 

NOT  VOTmO-Meeors.  Cole.'0onn«B8.  Ny*.  and 
Wade-4. 

So  it  was 

Ordered,  That  as  many  of  the  Managers  as  desire 
to  do  so  bo  permitted  to  flle  arguments  or  to  address 
tbe  Senate  orally;  but  tbe  conclusion  of  tbe  oral 
argament  shall  be  by  one  Manager,  aa  provided  in 
the  twenty-first  rale. 

The  CHIEF  JUSTICE.  Gentlemen  Man- 
ag[ers  on  the  part  of  the  House  of  Kepresent- 
atives,  yon  will  please  to  proceed  with  the  argu- 
ment. 

Hon.  JOHN  A,  LOGAN,  one  of  the  Man- 
agers of  the  impeachment  on  tbe  part  of  the 
House  of  Representatives,  thereupon,  under 
the  order  just  adopted  by  the  Senate,  filed  tbe 
following  argument: 

Mr.  Presideht  and  Senators  :  When  one  in 
public  life  is  suddenly  called  to  the  discharge 
of  a  novel  and  important  public  duty  whose 
consequences  will  be  great  aud  whose  effects 
will  be  historical,  he  must  betray  an  inordinate 
self-esteem  and  an  unpardonable  lack  of  mod- 
esty if  he  did  not  at  the  outset  acknowledge 
his  diffidence  and  solicit  forbearance. 

And,  sirs,  more  tXan  any  other  man  do  I 
feel  that  it  becomes  me  to  invoke  the  charity 
and  to  ask  the  leniency  of  this  honorable  tri- 
bunal. For  surely  never  since  the  foundation 
of  this  Govomment  has  there  been  cast  upon 
any  of  its  servants  a  duty  so  high  and  import- 
ant in  its  nature,  so  unusual  and  unexpected 
in  its  character,  and  so  full  of  good  or  ill  in  its 
consequences  as  the  duty  with  which  the  Man- 
agers on  behalf  of  the  people  now  find  them- 
selves charged,  and  one  part  of  which  I  now 
reluctantly  find  myself  called  upon  to  perform. 
I  shall  be  Sustained  throughout  my  effort  by 
the  consciousness  that  the  cause  I  in  part  repre- 
sent is  too  great  to  be  weakened  by  my  weak- 
ness, and  by  the  sincere  hope  that  however 
feeble  mav  oe  my  efforts,  and  however  appa- 
rent may  be  my  imperfections,  I  shall  not  be 
accused  of  a  want  of  feimess,  or  found  lacking 
in  concession  and  candor. 

I  wish  to  assure  you,  Senators — I  wish  most 
earnestly  and  sincerely  to  assure  the  learned 
and  honorable  counsel  for  the  defense — that 
we  8]>eak  not  only  for  ourselves  but  for  the 
great  body  of  the  people  when  we  say  that  we 
regret  this  occasion,  and  we  regret  the  neces- 
sity which  has  devolved  this  duty  upon  us. 
Heretofore,  sirs,  it  has  been  the  pride  of  eveiy 
American  to  point  to  the  Chief  Magistrate  of 
his  nation.  It  has  been  his  boast  that  to  that 
great  ofiSce  have  always  been  brought  the  most 
preeminent  purity,  the  most  undoubted  in- 
tegrity, and  the  most  unquestioned  loyalty 
which  the  country  could  produce.  However 
fierce  might  be  the  strife  of  parly ;  however 
clamorous  might  be  the  cry  of  pontics ;  how- 
ever desperate  might  be  tbe  struggles  of  leaders 
and  of  factions,  it  has  always  been  felt  that  the 
President  of  the  United  States  was  an  admin- 
istrator of  the  law  in  all  its  force  and  example, 
and  would  be  a  promoter  of  the  welfare  of 
his  country  in  all  its  perils  and  adversities. 
Such  have  been  the  hopes  and  such  has  been 
the  reliance  of  the  people  at  large ;  and  in  con- 
sequence the  ehief  executive  chair  has  come 
to  assume  in  the  hearts  of  Americans  a  form 
so  sacred  and  a  name  so  spotless  that  nothing 
impure  could  attach  to  the  one  and  nothing 
dishonorable  could  taint  the  other.  To  do 
angfat  or  to  say  anght  which  will  disturb  this 
eherished  feeling  will  be  to  destroy  one  of  the 
dearest  impressions  to  which  our  people  cling. 
'  And  yet,  sirs,  this  is  our  duty  to-aay.  We 
are  here  to  show  that  President  Johnson,  the 
man  whom  this  country  onoe  honored,  is  un- 


fitted for  bis  place.  We  are  here  to  show  thai 
in  his  person  he  has  violated  the  honor  and 
sancti^  of  his  oiBce.  We  are  here  to  show 
that  he  usurped  the  power  of  his  position  and 
the  emoluments  of  his  patronage.  We  are 
here  to  show  that  he  has  not  only  willfully  vio- 
lated the  law,  but  has  maliciously  commanded 
its  infringement.  We  are  here  to  show  that 
he  has  deliberately  done  those  things  which  he 
ought  not  to  have  done,  and  that  he  has  crim- 
inally left  undone  those  things  which  he  ought 
to  have  done. 

He  has  betrayed  'his  countrymen  that  he 
might  perpetuate  his  power,  and  has  scMsrificed 
their  interests  that  he  might  swell  his  authority. 
He  has  made  the  good  of  the  people  subordi- 
nate to  his  ambition,  and  the  harmony  of  the 
community  second  to  his  desires.  He  has 
stood  in  the  way  which  would  have  led  the 
dismembered  States  back  to  prosperity  and 
peace,  and  has  instigated  them  to  tbe  path 
which  led  to  discord  and  to  strife.  He  has 
obstructed  acts  which  were  intended  to  heal, 
and  has  counseled  the  course  which  was  in- 
tended to  separate.  The  differences  which  he 
might  hove  reconciled  by  his  voice  he  has 
stimulated  by  his  example.  The  questions 
which  might  have  been  amicably  settled  by  his 
acquiescence  have  been  aggravated  by  his 
insolence ;  and  in  all  those  instances  whereof 
in  onr  articles  we  complain,  he  has  made  his 
prerogatives  a  burden  to  the  Commonwealth 
instead  of  a  blessing  to  his  constituents. 

And  it  is  not  alone  that  in  his  public  course 
he  has  been  shameless  and  guilty,  but  that  his 
private  conduct  has  been  incendiary  and  ma- 
iigaant.  It  is  not  only  thathe  has  notoriously 
broken  the  law,  but  that  he  has  criminally 
scoffed  at  the  framers  of  the  law.  By  public 
harangue  and  by  political  arts  he  has  sought  to 
cast  odium  upon  Congress  and  to  insure  credit 
for  himself;  and  thus,  in  a  Government  where 
equal  respect  and  dignity  should  be  observed 
in  reference  to  the  power  and  authority  con- 
ferred upon  each  of  its  several  departments,  he 
has  attempted  to  subvert  their  just  proportions 
and  to  arrogate  to  himself  their  respective 
jurisdictions.  It  is  for  these  things.  Senators, 
that  to-day  be  stands  impeached ;  and  it  is  be- 
cause of  these  that  the  people  have  bid  us 
prosecute.  Thatwe  regret  it,  I  have  said ;  that 
they  regret  it,  I  repeat;  and  though  it  tears 
away  the  beautiful  belief  with  which,  like  a 
drapery,  they  had  invested  the  altar,  yet  they 
feel  that  the  time  has  come  when  the^  must 
expose  and  expel  the  sacrilegious  priest  in 
order  to  protect  and  preserve  the  purity  of  the 
temple. 

Yes,  Senators,  Andrew  Johnson,  President 
of  the  United  States,  now  stands  arraigned  at 
this  bar  to  answer  to  the  high  crimes  and  mis- 
demeanors which  an  indignant  and  outraged 
people  have  at  length  alleged  against  him. 
This  trial  has  given  us  many  surprises,  but  no 
one  fact  has  given  us  more  surprise  tlian  the 
tone  of  complaint  which  by  his  counsel  he  has 
assumed.  Of  what  should  he  complain  7  Did 
he  think  that  he  could  prooeed  iu  his  unwar- 
rantable course  forever  with  impunity?  Did 
he  suppose  that  be  could  break  down  every  rule 
and  safeguard  iu  tbe  land  and  that  none  should 
say  him  nay  ?  Did  he  believe  that  because  the 
people  were  for  a  time  stricken  into  silence  by 
the  audacity  of  his  acts  they  would  suffer  in 
sadness  and  continue  tabedumb?  Did  he  not 
know  that  they  were  jealous  of  their  liberties 
and  rights,  and  in  the  end  would  punish  him 
who  attempted  to  tamper  with  either  |  and  now 
that  tfaev  are  visiting  upon  him  the  inevitable 
result  of  his  misdeeds  is  it  of  this  that  he  com- 
plains? He  should  rather  give  them  thanks 
that  they  have  spared  him  so  long,  and  be 
grateful  that  their  magnanimity  has  preserved 
him  to  this  hour.  Is  it  of  the  articles  alleged 
against  him  that  he  complains? 

Sirs,  the  people  have  selected  the  latest  but 
not  the  greatest  instance  of  his  dereliction. 
They  have  hesitated,  in  the  first  instance,  to 
think  that  the  actions  which  they  knew  were 
insidious  were  intended  to  be  revolutionary. 


Digitized  by 


Google 


MS 


6UPPLBMBNT  TO 


Tbey  pMferred  t«  aUribate  to  the  fruity-  of  his 
aaiod  what  they  should  Uave  Mcribed  to  th^ 
duplicity  of  bis  heart ;  and  when,  day  after  day, 
the  evideacos  of  his  iaJsehood  became  stronger 
Mid  etronEerj  when  mooth  after  mouth  the 
b*aeaeM  ot  his  purpose  became  more  and  more 
palpablei  aod  when  aessioa  after  leaeioa  the 
proof  of  hia  desertion  beeame  more  and  more 
eonviudng,  still  they  hesitated,  until  farther 
hesitation  as  to  him  would  have  been  certain 
destruction  to  them,  and  they  presented  through 
us,  not  his  mostflagrantofienses,  butonly  hislast 
oSendings.  Should  he  complain  that  they  de- 
nounce tor  the  leaser  when  he  is  equally  goilty 
of  the  greater  crimes?  Is  it  of  this  tribunal 
that  he  complains?  You,  Mr.  President,  pre- 
side, and  must  worthily  preside,  over  the  Su- 
preme Court,  which  is  the  court  of  last  resort 
in  all  this  land.  T«  you  and  your  associates  is 
left  the  final  arbitrament  of  the  most  grave  and 
importantcontroTersies  which  concern  our  peo- 
ple. By  your  education  and  habit  you  are  fitted 
to  pass  upon  serious  issues.  You  are  raised 
by  your  jurisdiction  above  the  ordinary  pas- 
sions and  pr^ndices  of  the  lesser  courts ;_  and 
this  of  itself  is  a  guaranty  of  your  impartiality 
in  a  forum  like  this.  And  you.  Senators,  by 
the  theory  and  structure  of  our  Government, 
are  constituted  its  most  select  and  responsible 
legislators.  By  the  arrangement  and  disposi- 
tion of  the  functions  of  our  Federal  powers, 
von  occupy  a  sphere  the  exact  parallel  to  which 
18  found  in  no  other  Government  of  the  world. 
You  are  of  the  President,  and  yet  so  far  sep- 
arated from  him  that  you  are  beyond  hia  flat- 
teries and  above  his  threats.  Yon  are  of  the 
people,  and  yet  sofar  removed  from  them  that 
you  are  not  aoeoted  by  their  local  excitements ; 
.  yon  are  not  swayed  by  their  passions,  nor  influ- 
enced by  their  tumults.  When  the  Constitu- 
tion fixed  the  age  of  eligibility  to  the  Senate  it 
was  that  ^our  minds  should  be  matured  and 
that  your  judgments  should  be  ripened ;  it  was 
that  you  should  have  come  to  that  period  when 
reason  is  not  obscured  by  passion  and  wisdom 
is  gathered  of  experience.  To  such  an  august 
body  have  the  ]>eople  committed  their  griev- 
ances ;  and  of  this  he  certwnly  should  not  com- 
plain. Does  he  complain  of  ns?  Sirs,  it  may 
be  that  he  does ;  but  yet  I  feel  that  he  should 
not.  What  we  have  done  we  have  done 
promptly,  bat  none  the  less  reluctantly.  We 
felt,  as  citizens,  the  irresistible  conviction  that 
this  man  was  false  to  every  citizen ;  and  we 
felt,  as  Managers,  that  we  did  notdare  to  jeop- 
ardize, by  unseemly  delay  or  fatal  &Tor8>  the 
safety  of  a  nation.    We  thought — 

"If  it  were  done,  when  'tia  done,  then  'twate  woU 
It  waredoae  quiekly." 

There  had  been  too  much  dallying  with  trea- 
son alreadv.  If  but  a  few  short  years  ago 
traitors  had  been  qnickly  seized  and  speedily 
punished  there  would  never  have  been  a  shot 
lired  in  rebellion.  If  plotters  had  been  made 
to  feel  the  early  gripe  of  the  law  there  never 
would  have  been  a  resort  to  arms.  When  we 
looked  back  and  recalled  the  memories  of  our 
battle-fields  ;  when  we  saw  the  carnage  amid 
the  slain,  the  unutterable  woe  of  the  wounded  ; 
when  we  remembered  the  shriek  of  the  widow 
and  the  sob  of  the  orphan ;  when  we  reflected 
on  the  devastation  of  our  land  and  the  bur- 
dens now  on  our  people ;  when  we  turned  us 
about  and  saw  in  ever^  direction  the  miseries 
and  the  mischiefs  whi(;h  follow  every  war,  no 
matter  how  lust,  and  when  we  remind  our- 
selves that  ill  this  would  not  have  been  had 
treason  been  executed  for  its  overt  acts  before 
yet  its  hands  were  red ;  and  when  we  felt,  as 
wo  do  all  feel,  that  to  delay  might  bring  all 
this  and  more  upon  us,  wo  could  not  and  did 
not  pause.  We  urged  this  trial  at  "railroad 
speed."  In  view  of  such  resalts  self-preser- 
vation would  have  dictated  that  we  should  ask 
for  "  lightning  speed."  Ought  he  to  complain? 
If  he  is  guilty,  then  there  is  no  speed  too  great 
for  bis  deserts.  If  he  is  innocent,  there  is 
none  too  great  for  his  deliverance.  It  is  the 
fact.,  then,  that  we  have  desired  to  advance 
this  case  with  aU  possible  speodj  but  it  is  not 


the  fact  that  we  have  advanced  with  all  pos- 
sible rigor.  We  only  desired  to  be  jnst )  we 
did  not  wish  to  be  severe.  If  we  had  been 
actuated  by  any  spirit  other  than  a  sense  of 
our  high  duty  we  mi^ht  have  given  the  Presi- 
dent canse  to  complain.  We  might  have  asked, 
and  asked  it  in  the  strength  of  authority,  too, 
that  pending  the  trial  he  should  have  been 
placed  under  arrest,  or  at  least  suspended  from 
his  office.  The  English  practice  would  hare 
sanctioned  this.  Mly,  in  his  treatise  on  the 
law,  privil^e,  &o.,  of  Parliament,  says: 

"If  the  accused  bea  peer  he  is  attnched  or  retained 
in  custody  by  order  of  the  House  of  Lorda;  ifaoom- 


moner,  he  i*  taken  into  custody  by  the  seqreaot-at- 
arms  attendins  the  Commons,  by  whom  ne  is  de- 
livered to  the  gentleman  usher  of  the  black  rod,  in 
whose  eustody  ne  remains  until  he  is  admitted  to 
bail  by  the  House  of  Lorda,  or  otherwise  diipussd  of 
by  their  order."— C*aiX«r  23. 

In  Wooddeaon  we  find  it  was  customary  for 
the  Commons  to  request  the  Lords  that  the 

Eerson  impeached  "may  be  sequestered  from 
is  seat  in  Parliament  or  be  committed,  or  that 
the  peers  will  take  order  for  hia  appearance, 
according  as  the  degree  of  the  imputation  jus- 
tifies more  or  less  severity."  The  Commons 
demanded  that  Clarendon  be  se<rnestered  from 
Parliament  and  committed.  (6  Howell's  Stato 
Trials,  895;  11  Howell,  788.) 

Lord  Stafford  was  sequestered  in  1641.  (2 
Nalson's  Collections,  7.) 

In  the  matter  ofthe  impeachment  of  Blonnt 
it  was  ordered  by  the  Senate  as  follows,  Jnly 
7,  1797 1 

"  That  the  said  William  Blount  be  taken  into  the 
custody  of  the  meeseDcer  of  this  Houi>e  until  he  shall 
enter  into  recocniiance,  himself  in  the  sum  of  |20,- 
000,  with  two  sufficient  sureties  in  the  sum  of  $15,000 
each,  to  appear  and  answer  sneh  articles  of  impeuh- 
ment  as  may  be  exhibited  acainst  biai." 

On  the  18th  day  of  June,  1788,  in  the  Vir- 
ginia convention,  George  Mason  objected  to  the 
pardoning  power  vested  in  the  President  for 
ordinary  crimes.     Mr.  Madison,  in  reply,  said : 

"There  is  one  aocority  in  this  case  to  Trhich  gentle- 
men mn^not haveadverted:  ifthoPresldentbocon- 
aected  in  any  auspioioua  manner  with  any  penon, 
and  there  be  cronods  to  believe  he  will  shelter  him, 
the  House  of  Representatives  can  impeach  him ;  they 
[evidently  referring  to  the  Senate,  or  the  Scnnte  in 
eoanection  with  (he  Uouaeloan  remove  him  if  fonnd 
guilty ;  then  caa  nupend  him  whtn  nuv*ct»d,  and  the 
power  will  devolve  upon  the  Vice  President." 

Therefore,  as  we  have  not  asked  what  we 
might  have  so  consistently  demanded,  I  feel 
that  he  has  no  ground  of  discontent  with  us. 
What,  then,  is  he  to  answer?  He  is  to  make 
defense  to  tJie  charge  of  high  crimes  and  mis- 
demeanors which  the  people  of  the  United 
States,  in  virtue  of  their  sovereignty,  do  pro- 
claim against  him.  I  wish  to  be  distinctly 
understood  when  I  say  that  the  allegatioB 
comes  from  the  people  in  their  sovereignty — 
in  their  supremo  capacity  as  the  rulers  of  ns 
all.  By  remembering  this  we  may  escape  from 
the  narrow  confines  of  legal  technicalities,  and 
be  governed  by  more  extended  and  liberal 
rules  than  prevail  in  the  courts  of  the  common 
law.  It  shall  not  be  truthfully  eaid  that  the 
charges  which  come  from  a  whole  people'  are 
frivoToas  and  vun ;  it  shall  notlonger  oe  claimed 
that  that  which  a  community  in  ita  aggre- 
gate capacity  asserts  is  inaufficient  and  of  no 
avail ;  the  mighty  mosa  of  men  who  are  the 
nation — the  great  uqit  of  minds  who  are  this 
Union — of  minds  enlightened,  of  thoughts  pro- 
found, of  discrimination  quick,  and  purpose 
steady,  of  hearts  free,  of  souls  resolved,  of  all 
the  elements  which  make  this  nation  what  it 
is — a  nation  young  in  years,  but  mature  in 
action.  The  murmur  of  this  nation  is  mighty, 
and  its  accusations  cannot  bo  ignored.  Here, 
at  least,  it  ma^  be  said:  "  Vox  populi  vox 
Dei" — "the  voice  of  the  people  is  the  voice 
of  God." 

It  is  for  this  reason  that  neither  a  domnrrer 
to  test  any  questions  of  law  or  a  motion  to 
quash  to  decide  any  questions  of  fact  has 
ever  been  permitted  to  be  interposed  against 
any  article  of  impeachment,  no  matter  where 
ever  or  whenever  such  has  been  presented. 
And  yet,  before  issue  joined  upon  the  present 


oeeanoBt  it  was  assevecsted  ssainst  tiRiee  who 
favored  this  proceeding  tfa»t  they  were  aboat 
to  pervert  the  Conatitation,  to  submerge  the 
law,  and  further  their  partisan  ambitions  by 
the  proetamatioa  of  chan;e8  which  on  their 
face  are  fabnlons  and  weak,  if  not  absurd  and 
eontamacious;  and  in  the  answer  which  this 
ra^Mndent  hss  made  he  has  announced,  as  one 
of  the  iasoea  upon  which  yon  are  to  pass,  that 
several  of  onr  articles  are  iB9uffi<;ieBt  in  law 
sad  inadeqoate  in  fact.  I  repeat,  sirs,  that 
this  is  an  anomalous  answer.  The  fiat  of  a 
people  when  solemnly  pronounced  a^iast  one 
to  whom  they  have  delegated  official  favors 
and  whom  they  have  chained  with  derelictions 
of  official  duty  can  never  be  treated  as  an  empty 
sound,  nor  their  inquiry  remrded  as  an  idle 
ceremony.  And  here  I  wish  to  impress  up<Mi 
these  triers  the  important  fact  that  every  arti- 
cle which  we  here  present  stands  in  the  light 
of  a  separate  ooant  in  an  indictment,  and  mast 
be  decided  as  a  separate  issue  on  Ha  own  mer- 
its. It  should  not  be  permitted,  where  any 
count  is  found  to  centain  matter  ef  substance, 
that  the  accused  should  have  a  verdict  of  not 
guilty  because  of  iusufijciency  in  matters  of 
form. 

It  is  the  rule  that  all  questions  of  law  or  of 
fact  are  to  be  decided  in  these  proceedings  by 
the  final  vote  upon  the  guilt  or  innocence  of 
the  accused.  It  Is  lUso  the  rule  that  in  determ- 
ining ihia  general  issue  Senators  must  con- 
sider the  sufficiency  or  insufficiency  in  law  or 
in  fact  of  every  article  of  accusation.  But  the 
insufficiency  which  they  are  to  consider  is  not 
the  technical  insufficiency  by  which  indictments 
are  meassred.  No  mere  insufficiency  of  state- 
ment, no  mere  want  of  precision,  no  mere  lack 
of  relative  averments,  no  mere  absence  of 
legal  verbiage  can  inure  to  the  benefit  of  the 
accused.  The  insufficiency  which  will  avail 
him  mnst  be  such  an  entire  want  of  substance 
as  takes  all  soul  and  body  from  the  charge 
and  leaves  it  nothing  but  a  shadow.  Neither 
shall  the  respondent  be  allowed  to  escape  be- 
cause of  any  immaterial  variance  between  the 
averment  and  the  proof.  If  we  have  succeeded 
in  sustaining  the  principal  weight  of 'each' sep- 
arate article,  then  we  are  entitled  to  a  finding 
upon  each.  These  are  the  propositions  which  1 
gather  from  the  following  authorities:  Trial  of 
Judge  Peck,  page  232,  (Mr.  Wirt,  counsel  for 
respondent;)  Mr.  Webster,  in  the  triid  of  Jndge 
Prescott,  page  25 ;  Mr.  Shaw,  in  the  same  case, 
page  45:  report  from  the  committee  of  the 
House  ot  Commons  appointed  to  inspect  the 
Lords  journals,  April  80, 1794. 

Story,  on  the  Constitution,  says: 

"  It  ia  obvious  that  Uie  atrictneas  of  the  forms  of 
proeeeding  in  easea  of  ofitoses  at  common  law  are 
ill  adapted  to  impescbments.  Ihevei^  habit*  grow- 
ing outof  judicial  employmcnta,  the  rigid  manneria 
which  the  discretion  of  judgea  ia  limited  and  fenced 
in  on  all  aide*,  in  older  to  protect  penonaaecssed  of 
Crimea,  by  rulee  and  preoedenta,  and  the  adherence 
to  teohDioal  prinoinles  which,  perhaps,  distingni^hes 
this  braacb  of  the  law  more  than  any  other,  are  all 
ill  adapted  to  the  trial  of  pelitioal  effeaaes  in  the 
broad'course  of  impeaohments."  *  •  «  • 
"There  ia  little  te<ihnical in  the  mode  of  proceoding: 
thaehsrgesarosaffleiantlyelaar.andyet,  inagenent 
form,  there  are  few  ezoaptioiu  which  arise  in  the 
application  of  eridcDce  which  grow  oat  of  mere 
teennical  rutea  and  quibbles:  ana  It  haa  repeatedly 
been  sesn  that  the  fhDetioas  have  been  better  ander- 
Btood  and  more  liberally  and  Justly  euouoded  by 
statesmen  than  by  mere  lawyers.  An  illustrious  in- 
stance of  this  aort  is  upon  record  in  the  case  of  the 
trial  of  Warren  Hastings,  where  the  qee«H«a  wl>«l1i«r 
an  impeaohment  was  abated  by  a  dissolution  of  Par- 
liament was  decided  in  the  negative  by  tbo  House 
of  Lords  as  well  as  the  Honae  of  Commons,  airainat 
what  seemed  to  be  the  weight  of  profesdonsl  opin> 
ion.''— -Son/,  aeos.  762,  763. 

WHAT  IBI  ISrSAOABLB  OrFSRSIST 

The  next  question  which  it  is  proper  to  *«k 
is,  for  what  crimes  and  misdemeanors  may  an 
officer  be  impeached?  Can  he  be  impeached 
for  way  otiiar  than  an  indietaMe  offense  ?  The 
authorities  certainly  sustain  the  Managers  in 
asserting  that  he  aiay  be.  We  cannot  search 
through  all  the  cases,  as  they  are  too  namer- 
ons,  but  will  call  the  attention  of  the  Senate 
to  some  that  should  be  regarded  as  good  aa- 
thority,  and  the  opinions  of  those  who  aiioald 
be  regarded  as  learned  ia  the  lair. 
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Hr.  Madison,  in  distmsiriDg  Hie  power  of  flie 
President,  nsed  the  following  language: 

"  What  will  bo  tho  motircs  which  tho  President 
can  fool  for  the  abueo  of  his  power  and  th«  restraint* 
that  operate  to  prevent  it  ?  In  the  lint  ploee  bewill 
bo  impeachable  by  this  House  before  the  Senate  for 
tac'h  an  act  of  maladministration;  for  I  contend 
tbat  the  wanton  removal  of  meritorious  officers 
would  •uhjcot  him  to  impeachmentandrcmoTal  from 
bit  own  high  trust,"— ^iuia2«  of  OoHfrtti,  iSOi-i,  vol. 
1,  p.  SK. 

The  trial  of  Bloant,  1788-88.  Story,  in 
speaiiiiig  of  that  case,  saya : 

"  In  the  wsunent  ii»on  Blount's  lotMiuibnMat  it 
was  pressed  with  treat  earnestuesa  that  there  is  not 
a  fywablo  in  the  Constitution  which  confines  im- 
peachment to  official  aets,  and  it  iaovainst  the  plain- 
wt  4iot»tM  of  oauiDon  sense  that  sueh  a  reatiaiot 
suould  be  imposed."— iStory,  sec.  802. 

Trial  of  Judge  Chase,  Febraaiy  26,  1805. 
Ur.  ManagvE  Hicbolsoa  says: 

"  ir.  therefore,  the  Prandent  of  the  United  States 
(hoald  accept  a  bribe  ho  certainly  cannot  be  in- 
dicted for  it,  and  yet  no  mancandoubtthathe  might 
be  fmncaehed.  If  one  of  the  hetdi  of  Uepartments 
should  undertake  to  recomaeod  to  offloa  for  paj  h« 
certainly  might  bo  impeached  for  it,  and  yet  Iwoiuld 
isk  noder  wnat  law  and  in  what  court  conld  he  be 
ladicled."— .A«/ire  duue'i  Trial,  p.  564. 

In  the  trial  of  Jtidge  Chase  Mr.  Manager 
Randolph  says: 

**It  has  been  contended  that  an  offense  to  be  im- 
pea^^ntble  mast  be  indietabfe.  For  what,  then,  I 
May  you,  was  It  that  this  provision  of  uapeaehnent 
fooua  its  way  into  the  Coostitutton."  •  *  » 
*  "If  the  Constitution  did  not  contemplate  a  dis- 
tinction between  an  impeachable  and  an  indictable 
offense  whence  this  onubrous  and  ezpeasive  pro- 
eess,  which  has  cost  us  so  much  labor  and  so  much 
anxiety  to  the  nation  7  Whence  this  idle  parade, 
this  waotoa  waste  of  time  and  treasure,  when  the 
ready  iaterveotioB  of  a  court  sad  jury  alone  was 
vantinc  to  reetiiy  the  v^HV—AmnaU  </  OmgreH. 
lSOt-5,  p.642. 

By  permission  of  the  Senators  I  will  read 
some  extracts  tfaat  I  have  made  from  the 
speeches  of  soate  of  the  most  learned  men  of 
England  on  this  same  question,  which  was  dis- 
cussed io  dte  trial  of  Queen  Caroline,  in  the 
year  1820. 

Earl  Grey,  in  speaking  of  the  powers  of 
Parliament,  said: 

"He  mnst  maintain  thts  principle, supported  on 
the  ground  of  parliamentary  law,  and  liottomed  on 
the  constitution  of  the  country,  that  on  all  occasions, 
when  a  groat  State  necessity  or  a  matter  of  great 
gtatooxpediencyexists,  Parliament  were  Tested  with 
extraordinary  powers,  and  it  became  their  duty  to 
exereire  those  extraordinary  powers  in  order  to  jro- 
core  that  remedy  commensurate  with  sach  State 
necessity  or  expediency,  which  no  prooeedins  In  a 
court  or  law  could  euect."— IWaf^  <^u<en  Chro'iiw, 
vol.  1,  p.  8. 

In  the  same  case  Brougham  (since  made  a 
lord)  said : 

"  ImpeiKhment  was  a  lemedpr  for  cases  not  cognl- 
lable  by  the  ordinaryjnrisdiction."  •  •  •  • 
"The  House  of  Comuwns  might  impeach  for  what- 
«rer  was  indiotabls,  but  they  alse  naight  impeaeh  ia 
eases  whore  no  indictment  could  be  found.  He  sub- 
mitted, therefore,  that  some  satisfketory  reason  ought 
to  be  stated  why  impeaehmentwas  not  resorted  to  ia 
this  isstaooa."—  YaL  1,  p.  23. 

Again,  he  says : 

"The  leaned  atberaey  general  baa  hald  tlsatne 
ImpeaohmentoooldJie  unless  seoelaw  was  yiolated: 
but  the  opinion  was  ountrary  to  the  doctrine  laid 
down  by  the  greatest  writers  on  the  law  of  impeach- 
nent.  Lord  Coke  did  not  so  limit  tbsapower  of  Par- 
liament. Ue  regarded  this  power  a*  moat  extensive, 
and  in  describing  it  quoted  this  remarkable  expres- 
sion; 'That  it  was  so  lari(e  and  capacious  that  he 
Sold  not  place  bounds  to  it  either  in  spam  or  time,' 
1  short,  thia  "■f""'  has  been  laid  down  as  irrefrar 
gable,  thatwbatever  mischief  is  done,  and  no  remedy 
oottid  otherwise  be  obtained,  it  is  competent  for  Par- 
KaoMBt  to  impeach."  •  •  •  •  "Why 
was  impeaohment  eompeteat  in  the  case  of  the  mis- 
demeanor of  a  public  functionaryT  Expressly  be- 
cause no  remedy  wasto  be  found  by  anyotbermeans; 
baeause  aa  aet  had  beea  eomaiittad  whiah  iastioe 
required  should  be  punished,  bat  which  could  only 
be  reached  by  Parliament."        *        •       •       * 

"It  happened  tbat  the  Tcry  tret  impeachment 
which  oooarred  in  the  historysf  Parliamentwasoae 
which  neither  related  to  a  pnblio  olSeer  nor  to  aay 
offense  known  to  the  law.  It  was  the  case  of  Richard 
I^yons  and  others,  who  were  complained  of  for  re- 
tDOTinat  tfaeataple  of  wool  to  Paris,  for  leadiaf  DMsay 
to  the  Kingou  usurious  contracts.  The  statute  against 
Usury  bad  not  then  bccu  passed,  and  there  were  va- 
rious other  charges  against  tho  parties  which  formed 
DO  legal  offense.  Xhe  case  was  oou  in  which  mer- 
chants wore,  among  other  things,  charged  with  com- 
pounding duties  with  the  king  for  a  small  percent- 
mge." 

Also,  the  "ease  of  Sir  Giles  Mompessen, 
fbr  the  sale  of  patents."  This  was  not  an 
hidiotaMe  oSbnse,  and  ia  the  more  remarkable 


f)«m  being  recorded  in  "Coke's  Institntes." 
Hence  we  find  that  in  the  very  inception  of 
trials  of  impeachment  no  indiotable  offense 
need  hare  been  committed. 
Again,  we  find  Mr.  Brougham  stating : 

"That  the  House  would  exercise  the  right  of  Im- 
peachment, not  because  the  offense  was  liable  to  a 
five  pounds  penalty,  not  because  it  was  indictable, 
but  because  some  evil  hod  been  committed  which 
the  ordinary  eonrts  of  law  could  not  reach.  This  he 
conceived  was  the  only  oonstitntional  principle  upon 
which  impeachment  rested."  *  ♦  •  •  "The 
case  of  Mr.  Hastings  illuBtratcs  his  argument,  for  of 
the  articles  of  impeachment  preferred  against  blm 
four  out.of  five  were  for  offenses  of  a  nature  nf  which 
no  court  of  law  could  take  cogniuoco,"—  Vol.  1,  pp. 
fi2and63. 

I  again  call  attention  to  the  argtiments  and 
opinions  of  learned  men  of  our  own  country, 
wnicb  most  clearly  sustain  our  view  on  the 
point  now  under  discussion. 

On  the  trial  of  Judge  Peck  Mr.  Manager 
Buchanan  says : 

"A  gross  abuse  of  granted  power  and  an  usurpa- 
tion of  power  not  granted  are  offenses  equally  worthy 
of  and  liable  to  impeachment."— /%p<  428. 

In  the  same  case  Mr.  Manager  Wickliffe's 
remarks  are  so  applicable  to  the  conduct  of  the 
respondent  that  I  may  be  pardoned  for  giving 
them  in  this  connection.     He  aays : 

"  Take  the  case  of  the  President  of  the  United 
States.  Suppose  him  base  enough  orfoolish  enough, 
if  you  please,  to  refuse  his  saootioo  to  any  and  every 
act  which  Congress  mo^  pass.  This  isa  powerwbiafa, 
according  to  the  Constitution,  he  can  exercise.  Will 
it  bo  contended  that  he  conld  he  Indicted  for  it 
as  a  miademeoaor  in  any  court.  State  or  Pedanl  ? 
Yet,  where  is  tbo  man  who  would  hesitate  to  rejDove 
him  from  office  hv  unpaachmcntt"— i'cdb'*  Trial, 

mi,p.m. 

In  the  same  case  Mr.  Wirt,  of  counsel  for 
the  respondent,  said: 

"  The  President,  Vice  President,  and  all  cItU  offi- 
cers shall  be  removed  from  office  on  impeachment 
for  and  on  eonvietion  of  treason,  bribery,  or  other 
high  crimes  or  misdemeanois.'  (CoBstitatioa,  art  2, 
sec.  4.)  Tho  Constitution  itself  defines  treason,  but 
it  does  not  define  bribery,  nor  does  it  define  those 
other  high  crimes  and  misdemeanors  forwhieh  these 
officers  may  ba  imp^eaohed  and  removed.  Now,  what 
decs  the  Constitution  moan  by  the  expression  high 
crimes  and  misdemeanors t  Itbasa  meaning;  what 
is  it?  and  where  are  you  to  look  for  it?  The  phrase 
is  obviously  heaowed  from  the  eomaoa  law.  This 
instrument  thus,  by  its  own  terms,  connects  itself  in 
this  iastanea  witli  the  ooBuaoa.law,  and  authariics 
you  to  go  to  tbat  law  for  an  explanation  of  its  mean- 
ing. In  the  very  proceeding,  therefore,  in  which  you 
are  now  engaged,  the  common  law  is  in  force  for  the 
definition  of  the  high  crime  or  misdemeanor  which 
you  are  called  on  to  punish."— i'eci's  Triul.  pp.  496 
and  499. 

Mr.  Story,  .in  discassinj;;  what  are  the  ftinc- 
tions  to  be  performed  in  impeachments,  says: 

"The  offenses  to  which  the  power  of  impeachment 
has  been  and  is  ordinarily  applied  as  a  remedy,  are 
of  a  political  oharaater,"  •  •  •  •  "what 
are  aptly  termed  political  oSenses,  growiag  out  of 
personal  misconduct  or  gross  neglect,  or  usurpations, 
or  habitual  disregard  of  the  public  interests,  in  the 
discharge  of  duties  of  poUtieal  office.  Those  are  so 
various  in  their  ohazacter,  andso  indefinable  in  their 
actual  involutions,  that  it  is  almost  impossible  to 
provide  systematioally  for  them  by  positive  law. 
Tbey  mast  be  examined  upon  Tery  Broad  and  eom- 
prehensive  principles  of  public  Pqlicy  and  dutr. 
They  must  bo  judged  of  by  tho  habits  and  rules  and 
prinaiplaa  of  diplomaey,  of  departaMatal  operations 
and  arraagemeats;  in  short,  by  a  great  Tariaty  of 
otsemaataaees,  aswell  those  which  agfravato  astaoae 
which  estenaata  orjostify  the  offonsiTo  aels)  which 
do  not  properly  beloag  to  the  Jndieial  ohaiaetar  in 
the  ovdiaary  admiaistnition  of  >natioe.  and  asa  far 
removed  firom  the  reach  of  manieipal  juriapru- 
dsnee."— .Story  on  Ckmlitution,  see.  762. 

Treason  is  defined  in  the  Constitution  itself; 
bribery  is  defined  by  common  lawt  and  Mr. 
Story,  in  discussing  the  definition  of  impeach- 
able crimes,  says : 

"The  only  practical  question  is.  What  are  deemed 
high  crimes  and  misdemeanorsT  Now,  noitberthe 
Constitution  nor  any  statute  of  the  United  States  has 
in  any  manner  denned  a,ny  crimes  except  treason 
and  bribery  to  be  high  enmes  and  misuemeanors, 
and  as  such  impeachable.  In  what  manner,  then, 
are  they  to  be  ascertained?  Is  the  silence  of  the 
statute-book  to  be  deemed  conclaslre  in  favor  of  tho 
party  until  Congress  have  made  a  legislattre  decla- 
ration and  enumeration  of  the  offeasea  which  shaH 
be  deemed  high  crimes  and  misdemeanors?  If  so, 
then,  as  has  been  truly  remarked,  the  power  of  ira- 
paaohment,  except  as  to  tho  two  expressed  caaes,  is 
a  complete  nullity;  and  tho  party  is  wholly  dis- 
punishable, however  enormous  maybe  his  corrup- 
tion or  criiaiaality.— iSkorv's  Oam„  see.  7M. 

In  further  reasoning. upon  the  8am»  subject, 
he  says: 
"  There  are  many  offonsee,  purely  poIHIea],  which 


have  been  held  to  bo  within  the  roach  of  parliament* 
ary  iaipeaahments,  not  one  of  which  is  in  the  slight- 
est manner  alluded  to  in  our  statute-books.  And, 
indeed,  political  offenses  are  of  so  various  and  com- 
plex a  character,  so  utterly  incapable  of  being  defined 
or  elnssified,  that  the  task  of  positive  legislation 
would  be  improolioable,  if  not  almost  absurd  to  at- 
tempt it."  •  •  •  •  "The  only  safe  guide,  in  such 
cases,  must  betheeommon law,  wnicb  istbeiruardian 
at  onoe  04"  private  rights  and  public  liberties;  and 
however  much  it  may  fall  in  wUh  the  political  theories 
of  certain  statesmen  aud  j  urists,  to  deny  the  existence 
of  a  common  law  belonging  to  and  applicable  to  the 
nation  in  ordinary  cases,  no  one  yet  naa  beea  bold 
enough  to  assert  that  the  power  of  impeachment  is 
limited  to  offenaes  positively  defined  in  the  statute- 
book  of  the  Union  as  impeachable  high  crimes  aad 
misdemeaooie,"— iS!m<v>»  TtlS. 

Also,  saaMS  authority : 

"In  examining  the  parliamentary  history  of  In- 
peachments  it  will  l>e  loand  tbat  many  offenses  not 
easily  definablo  by  law,  uud  many  ofa  purely  puliti- 
cal  cnaraeter,  have  been  deemed  high  crimes  and 
misdemeanors,  worthy  of  tfai«  extraordinary  remedy. 
Thus  lord  cbaacdlors  and  judges  and  other  magis- 
trates have  not  only  been  impeached  for  bribery  and 
acting  grossly  contrary  to  the  duties  of  their  office, 
but  for  misleading  their  sorsieign  by  unooDstitntional 
opinions,  and  ibrattempts  lu  sabrertthe  fundamental 
laws,  and  introduce  arbitrary  power.  So,  where  a 
lord  chancellor  has  been  thought  to  have  put  the 
great  seal  to  an  ignominious  treaty;  a  lord  admiral 
to  have  negleotad  the  sat'agiiard  of  the  sea;  an  em- 
bassador to  have  betrayed  his  trust;  a  privy  couu- 
selor  to haveproponnded  or  supported  pernioious  and 
diahoaoraUe  maaaurca:  or  a  ooafideatial  adviser  of 
his  sovereiga  to  have  obtained  exorbitant  grants  or 
iocompatible  employments— these  have  noon  all 
deemoil  impeachable  offenses."— iSlon/'»  0am.,  book  3, 
chap.  M,  see.  TW. 

Mr.  Story,  after  his  examination  of  impeach* 
meat  trials  in  England  and  the  few  cases  it  tht« 
country,  came  to  the  following  conclusioa  ia 
regard  to  the  rule  applicable  to  trials  of  im- 
peachment before  the  Senate  of  the  United 
States: 

"  Congress  hare  unhesHatingly  adopted  the  eonoln- 
sion  that  no  previous  statute  is  aeceasary  to  aathorita 
an  impaachment  for  any  official  miscof  duct,  and  the 
rules  of  proceeding  and  the  rules  of  evidence,  as  well 
as  the  principles  of  deoision,  have  been  uniformly 

(iromulgated  fay  tbo  known  doctrines  of  the  conuao» 
aw  and  parliamentary  usage.  In  the  low  cases  of 
impeachment  which  have  hitherto  been  tried  no  one 
of  tho  charges  has  rested  npon  any  statutable  misdo- 
meaaor."— ^jtorg'*  (Jim.,  book  i,  chap.  10,  sec.  797. 

Although  we  have  shown  that  both  English 
and  American  authorities  sustain  us  in  the 
position  that  an  offense  need  not  be  punishable 
or  indictable  by  statute  law  to  be  an  impeach- 
able oflenae,  yet  we  are  told  that  British  pre- 
cedent should  not  influence  the  case,  becaupe 
they  hold  the  ministers  of  the  Crown  account- 
able for  the  honesty,  legality,  and  utility  of 
measures  proposed  by  them,  and  punishable 
by  impeacnmenl  for  failnre  in  any  of  these 
particulars ;  yet  that  constraction  of  the  law  of 
impeachable  offenses  has  obtained  because  Par- 
liament in  Great  Britain  is  substantially  omnip- 
otent; they  may  pass  ex  post  facto,  retroact- 
ive laws,  bills  of  attainder,  and  even  change 
the  constitution  itself;  therefore,  that  when 
the  Commons  present  any  officer  of  the  Gov- 
ernment for  any  claimed  offense,  it  is  not  to  bt 
considered  whether  it  is  made  so  by  any  ]>re- 
existing-laws;  because,  if  the  Commons  im- 
peach and  the  Peers  ai^udge  the  paiV  P>*- 
sented  guilty,  the  joint  action  of  the  two  Houses 
would  only  be  in  effect  to  declare  the  act 
complained  of  to  be  noxious  or  injnrioas, 
although  not  so  enacted  by  any  previous  legis- 
lation, and  that  this  woald  be  within  their  clear 
right.  But  that  our  Constitution,  by  prohibit- 
ing the  passage  of  any  retroactive  or  ex  j^H 
facto  law  or  any  bill  of  attainder,  has  limited 
impeachment  for  high  Crimes  and  misdemean- 
ors to  those  acts  only  which  have  been  declared 
to  be  such  crimes  and  misdemeanors  by  pre- 
existing laws ;  and,  therefore,  in  this  country, 
whilever  might  be  the  case  in  England,  im- 
peachment must  be  limited  to  such  offenses 
only  as  are  made  so  by  statute  or  at  common 
law.  There  is  force  and  speciousness,  to  say 
no  more,  in  this  view,  and  it  deserves  a  careftn 
and  candid  consideration. 

The  weight  of  the  argument  is  derived  from 
the  suggestion  that  the  judgment  following  im- 
peachmeut  is  in  truth  a  punishment  of  crime: 
that  failing  the  argument  fails.  True  it  is,  out 
Constitution  forbids  the  passage  of  any  retro- 
active or  ex  post  facto  law,  or  bill  of  attainder, 
as  a  pautshment  for  ctimei^jMt  H  ia  equally 

L^iL)iii.it;u  uy  ^J  Vv  V^'^:*  x^. 
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true  that  it  says  tbat  "jadgment  is  cases  of 
impeachment  shall  not  extend  farther  than  to 
removal  from  ofScc  and  diaqualification  to  hold 
and  enjoy  any  office  of  honor,  trust,  or  profit 
under  the  United  States ;  bnt  the  party  con- 
victed shall,  nevertheless,  be  liable  and  subject 
toindictment,  trial,  judgment,  and  punishment, 
according  to  law."  Thus  it  appears  that  the 
judgment  of  impeachment  isnutapoaishment 
for  crimes  nor  misdemeanors,  but  extends  only 
to  removal  from  office  or  disqualification  to 
hold  office,  leaving  the  party  (if  a  crime  is  com- 
mitted) to  be  punished  therefor  by  other  provis- 
ions of  law,  which  shall  neither  be  retroactive, 
ex  post  facto,  nor  in  the  natare  of  a  bill  of 
attainder. 

This  provision  would  seem,  therefore,  to 
make  it  clear  that  impeachment  is  not  a  pun- 
ishment for  crime.  True,  an  officer  may  be 
impeached  for  a  crime,  technically,  either  by 
common  or  statute  law,  but  he  cannot  be  pan- 
ished  therefor  as  a  part  of  the  judgment  or  im- 
peachment. He  can  only  be  removed  from 
office,  and  his  punishment,  if  any,  is  Ibftto  the 
ordinary  courts.  We  are  led  to  consider,  there- 
fore, whether,  in  the  lan^age  of  the  Constitu- 
tion and  laws  of  the  United  States,  the  term 
"removal  from  office"  is  anywhere  used  as  the 
penalty  for  a  crime.  Of  course  that  phrase 
must  have  the  same  constmction,  whether  found 
in  the  Constitution,  which  is  paramount  law 
onlr,  or  in  the  statutes  enactea  in  conforonity 
with  the  Constitution,  which  are  equally  laws 
of  the  United  States. 

Now,  it  is  admitted  by  all  sides  that  any 
officer  may  be  removed  under  our  laws  for  any 
reason,  no  reason,  or  for  political  reasons  sim- 
ply, the  contest  between  the  Executive  and 
Congress  being  as  to  the  person  or  body  by 
whom  such  removal  shall  be  exercised — whether 
by  tlie  President  alone  or  by  the  President  and 
Senate  in  concurrence,  or  whether  such  right 
of  removal  may  be  restrained  by  legislation. 

_  This  powef  of  removal  by  somebody  is  recog- 
nized in  a  variety  of  statates,  but  nowhere  as 
the  penalty  for  crime.  The  phrase  "  removal 
from  office"  appears  only  once  in  the  Consti- 
tution. Must  it  not,  therefore,  have  the  same 
meaning  and  construction  there  as  it  does  in 
the  other  laws  of  the  United  States?  Is  not 
this  construction  of  the  phrase  "  removal  from 
office"  made  certain  by  the  uniform  legislation 
•nd  practice  of  the  Government?  And  as  the 
phrase  "  removal  from  office"  is  only  found  in 
the  Constitution  as  the  consequence  of  convic- 
tion upon  impeachment,  thejudgment  of  which 
can  extend  no  further  than  such  removal  or 
disqualification  for  office,  is  it  not  equally  cer- 
tain that  such  judgment  is  not  a  punishment  for 
crime,  and,  therefore,  that  an  officer  may  be 
removed  by  impeachment  for  political  reasons, 
as  he  may  be  K>r  the  same  reasons  by  any  De- 
partment of  the  Government  in  which  the  right 
of  removal  is  vested  7 

_  Is  not  this  view  of  the  constitutional  pro- 
vision strengthened  by  this  consideration :  that 
by  the  theory  of  and  practice  under  the  Con- 
stitution, every  officer,  other  than  the  Pres- 
'  ident  and  Vice  President,  may  be,  and  in  prac- 
tice is,  removable  by  the  power  that  appomted 
him  at  pleasure ;  or,  in  other  words,  when  the 
service  of  the  Government,  in  the  judgment  of 
the  appointing  power,  seems  to  make  such 
removal  necessary  and  proper?  Is  it  not, 
therefore,  more  consonant  with  the  theory  of 
the  Constitution  to  hold  that  the  President  may 
be  removed  from  office  by  presentment  of  the 
House,  who  represent  in  his  case  the  people 
who  appointed  him,  if  the  reasons  for  tlie  re- 
moval snail  be  found  sufficient  by  two  thirds 
of  the  Senate,  who,  by  the  Constitution,  are  to 
adjudicate  thereupon?  Can  we  not  illustrate 
this  by  supposing  a  case  of  inability  in  the 
President  to  perform  the  duties  of  his  office 
because  of  his  insanity?  Now,  insanity  is  not 
a  crime,  but  every  act  of  an  insane  man  might, 
and  almost  necessarily  would,  be  a  miside- 
meaner  in  office. 

Is  the  phrase  "  misdemeanor  in  office  "  any 
more  than  the  Norman  French  translation  of 
tke  Eoijiah  word  misbehavior?    Judges  are 


to  hold  office  during  good  behavior.  Is  not 
that  equivaient  to  saying  they  hold  office  during 
good  demeanor,  t.  «.,  while  they  demean  them- 
selves well  in  office?  Are  not  both  phrases 
the  equivalent  of  the  Latin  one  "  dum  u  bene 
gesteritf" 

How  is  an  insane  President  or  an  insane 
judge  to  be  removed  under  our  ConstituUon? 
Clearly  not  until  his  insanitjr  is  ascertained. 
By  whom  is  that  to  be  ascertained  ?  The  Con- 
stitution makes  no  provision  save  by  present- 
ment by  the  House,  and  adjudication  by  the 
Senate.  And  it  is  remarkable,  as  sustaining 
this  argument,  that  the  first  case  of  impeach- 
ment of  a  judge  under  our  Constitution,  Judre 
Pickering  s,  was  of  an  insane  man,  as  the  de- 
fense allege,  and  clearly  made  out  by  evidence. 
Judge  Pickering  was  removed,  the  defense  of 
insanity  apparently  not  being  considered  by 
the  Senate.  Is  ft  not  clear  that  the  process 
of  impeachment,  under  the  English  constitu- 
tion, being  a  mode  of  punishment  of  &1I  crimes, 
as  well  as  a  method  by  which  an  officer  whose 
official  or  personal  conduct  was  hurtful  to  the 
State  might  be  removed,  that  our  Constitution 
limiting  the  form  of  impeachment  to  removal 
only  taikes  away  from  it  its  punitive  element 
which  it  vests  in  the  ordinary  courts  of  law 
alone ;  thus  leaving  the  process  of  impeach- 
ment an  inquisition  of  omce  for  any  act  of  the 
officer  or  cause  which  the  House  of  Represent- 
atives might  present  as,' and  the  Senate  adju- 
dicate to  be,  hurtful  to  the  State  or  injurious  to 
the  common  weal. 

Will  any  one  say  that  if  the  President  should 
veto  every  bill  that  should  pass  the  Congress — 
and  there  not  be  a  two-thirds  vote  against  his 
veto— and  thereby  defeat  all  appropriations, 
so  as  to  completely  block  the  wheels  of  Gov- 
ernment, that  he  could  not  be  impeached  for 
an  improper  nse  of  said  power,  although  he  is 
authorized  by  the  Constitution  to  use  such 
power?  Here  would  be  a  case  wherein  the 
exercise  of  lawful  power  was  done  in  such  • 
way  as  to  become  so  oppressive  and  obviously 
wrong  that  there  must  oe  a  remedy,  and  im- 
peachment would  be  the  only  one. 

DIFISITIOa  OF  CBIXXS  AKO  XISDKMBASOBS. 

Having  thus  shown  that  a  party  can  be  im- 
peached for  offenses  not  punishable  by  statute 
taw,  it  behooves  us  next  to  inquire  what  have 
been  the  definitions  of  crimes  and  misdemean- 
ors as  used  by  writers  of  acknowledged  author- 
ity. It  is  by  the  light  of  these  definitions  that 
we  are  to  inquire  and  determine  what  culpa- 
bility, if  any,  attaches  to  each  and  all  of  the 
acts  by  the  President  of  which  we  complain, 
and  how  for  he  may  palliate  or  justify  the  act 
after  having  admitted  its  performance.  These 
which  I  shall  read  are  but  few  among  the  many 
authoritative  definitions  of  crimes  and  misde- 
meanors. 

WhaU  is  a  crime?  Blackstone  defines  a 
crime  or  misdemeanor  as  being — 

"  An  aet  eominUt*d  or  omittad  in  violatien  of  a 
pnblie  taweitfaerforbidding oreommandiag  it.   Xhia 

5 •neral  definition  oomprebendi  both  erimM  and  mis- 
emoanon,  whiob,  properly  speakins,  are  mere 
■rnonirmoiu  terms;  tboagh  Inoommon  nsace  theword 
orlnei  is  made  to  denote  saoh  offenses  as  axe  of 
deeiwr  and  nore  atrooioos  dye;  while  smaller  fault* 
and  omiraiocsof  lenooDsequeaoe  are  oomprUed  nn- 
dor  tlie  sen  tlernama  of  misaemeanors  only.'— Blaek- 
tlont't  Obmaunlarit;  book  4,  p.  fi. 

"The  distinction  of  pnblic  wroan  from  private 
crimes  and  misdemeanori  from  eiril  injuries  teems 


principally  to  consist  in  this:  that  private  wrongs  or 
civil  injuries  are  an  infriosemeot  or  privation  of  the 
civil  rixhts  whiflh  belons  to  iodividuait  merely  as 


individoals;  poblio  wronn  or  crimes  and  misde 
meanort  are  a  breach  and  violation  of  the  public 
ricbt*  and  duties  due  to  the  whole  oommunity  con- 
sidered as  a  oommanity  in  its  sotial  agsresala  etf^ 
eily4"—Blaelut4»te'$  CammtHlana,  book  4,  p.  5. 

When  the  words  high  crimes  and  misdemeanors 
are  ucd  in  prosecutions  by  impeachment,  the  words 
bish  crimes  and  misdemeaaors  have  no  definite  lis- 
niflcatioo,  but  are  used  merely  to  five  greater  solem- 
nity to  the  chauice." — SenUnee  from  a  nol*  to  Blade- 
<(eiw'«  OnmmerUarJM.  5  Christiaa. 

Or,  to  state  it  stronger  even  than  Blackstone 
does,  that  the  defendant  may  have  the  benefit 
of  it,  a  crime  or  misdemeanor  is  the  violation 
of  a  public  law  where  there  shall  be  a  joint 
operation  of  act  and  intention  in  the  perpetr»- 
tion  of  the  act. 


Mr.  Blake,  in  discussing  .Preseott's  ease, 
defines  a  misdemeanor  perhaps  better  than  I 
have  heretofore  stated  it.  I  will  therefore  give 
his  definition : 

"To  miseondaetls  to  misbehave:  to  misbehave  b 
to  misdemesn:  tomisdemean  is  to  be  guilcr  of  amis- 
demeanor— nothing  more— Dotbing  tees.  The  term  is 
technical.  sigDifying  a  crime;  hence  it  follows,  as  a 
conclusion  from  theee  premises,  that  miscondaot  or 
misbehavior,  in  its  le^  interpretation,  can  aigniOr 
nothing  lees. 

iXTSHTioir-^ow  DmaicnriD. 

When  the  unlawful  act  is  shown,  how,  Uien, 
do  we  gather  the  intention  7    It  can  only  be  . 
done  from  all  the  circumstances  surrounding 
the  commission  of  the  act. 

I  believe  it  is  a  rale,  both  in  law  and  Borals, 
that  every  man  is  presumed  to  intend  the  nat- 
ural and  probable  consequences  of  his  own 
act.  A  good  motive  never  accompanies  a  bed 
act,  nor  a  bad  one  a  eood  act. 

Mr.  Buchanan,  in  the  trial  of  Judge  Peck, 
states  this  proposition  so  clearly  tlwt  I  will 
adopt  his  language,  (with  his  qaotations) : 

"'Oat  of  the  abundance  of  the  heart  the  mouth 
spesketb,'  'The  tree  is  known  by  the  friiit,'  are  az- 
iomtwhicb  wehavederived  from  the  fountun  of  all 
troth.  Actions  speak  loader  than  words,  and  It  is 
from  the  criminal  actions  the  jadges  mast  infer  the 
oriminal  intention." 

Speaking  of  the  respondent,  Peck,  he  says: 

"  If  be  shall.  In  an  arbitrary  manner  and  withoit 
the  authority  of  law,  imprison  a  eitisen  of  this  eona- 
try  and  thus  consign  him  to  infamy,  are  yoa  not  to 
infer  his  intention  fW>m  the  act?  Is  not  the  aet 
itself  the  best  soaree  from  which  to  draw  the  infer- 
eneeT  Host  we,  withoat  any  evidence,  in  the  spirit 
of  false  charity  and  mercy  ramble  cot  of  the  record 
to  Imagine  a  good  motive  for  this  bad  eondnett 
Sneh  mie  .of  decision  would  defeat  the  execotioa 
of  all  human  laws.  No  maa  ean  doubt  bat  that 
many  a  traitor  during  the  American  Rerolotion 
believed  in  bis  conscience  that  be  owed  allegiaaee 
to  the  king  of  Oreat  Britain  and  would  violate  his 
doty  to  Qod  if  he  should  lend  the  least  aid  in  the 
cause  of  freedom.  But  if  sach  a  man  had  commit- 
ted treasonable  acts,  will  any  person  say  be  was 
notguilty  of  treason  beeanse  in  his  secret  heart  he 
mitM  have  had  a  good  intention?  Does  a  poor, 
hungry,  naked  wretch  filch  from  my  pocket  a  single 
dollar  to  satisfy  the  cravings  of  appetite,  the  law  lo- 
fers  a  felonious  intent,  andhe  must  be  convicted  and 
punished  as  a  thief,  though  he  may  have  had  no  other 

fturposc  but  that  of  saving  himself  and  his  children 
i-om  starvation.  And  shall  a  man  who  has  been 
selected  to  fill  a  high  judicial  position  on  account  of 
his  knowledge  of  toe  laws  of  the  land  be  permitted 
to  come  before  the  Senate  and  say;  '  It  is  very  true 
that  I  did,  against  law,  imprison  an  American  eiti- 
sen and  deprive  him  for  eighteen  mouths  of  prac- 
tising that  profession  by  which  he  lired;  it  is  true 
that!  violated  the  Constitution  of  the  United  States 
by  inflicting  on  him  unusual  punishment,  bat  I  did 
not  know  any  better;  I  had  a  good  intenuon.' " 

And,  Mr.  President^  in  the  case  at  bar  are 
we  to  be  told  that  this  violation  of  law  car- 
ries with  it  no  bad  motive,  that  the  law  was 
broken  merely  to  test  its  strength?    Is  a  man 
to  be  permitted  to  break  a  law  under  the  pre- 
tense of  testing  its  constitutionality?    Are  the 
opinions  of  a  man  against  the  soundness  of  a 
law  to  shield  him  from  punishment  for  the  vio- 
lation of  said  law?    If  so,  the  opinion  of  the 
criminal  becomes  the  rule  by  which  you  sire  to 
try  him,  instead  of  the  law  which  he  has  bro- 
ken.    If  this  doctrine  be  established  every 
traitor  in  the  land  will  find  a  complete  jusM- 
cation  ibr  kia  many  crimes  uainst  the  Gov- 
ernment of  the  United  States  in  this :  that  be 
believed  that  secession  was  no  violation  of  the 
Constitution.      Doubtless  every  robber  and 
murderer  has  some  reason  by  which  he  justi- 
fies himself  in  his  own  mind  for  the  commis- 
sion of  his  crimes.     But  is  that  a  justificatioa 
or  excuse  in  law?    Had  Booth  (the  assassin) 
been  captured  alive,  doubtless  on  his  trial  he 
would  have  said  that  he  thoaght  he  was  doing 
no  wrong  in  murdering  the  President,  could 
he  thereby  have  advanrad  the  iuteresle  of  his 
friends  in  the  South;  and  would  have  atao 
stated,  no  doubt,  that  he  was  advised  by  his 
friends  to  commit  the  acL     And  the  accused 
claims  the  same  as  aa  excuse  for  his  conduct. 
He  claims  that  he  was  advised  by  his  minis- 
ters at  the  heads  of  the  different  branches  of 
the  executive  department.    But,  sir,  in  neither 
case  can  such  an  excuse  be  considered  as  in 
the  least  manner  forming  any  justification  or 
excuse  in  law.     This  plea,  answer,  or  excuse 
pleaded,  if  believed  by  the  President  aod  his 
leanted  counsel  aa  being  any  exo««e  whAtever 
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.  ibr  his_  violations  of  law,  ve  ma^  here  get  some 
doe  to  the  hesitibcy  in  the  trial  of  JeOeraon 
Davis,  the  ereat  crimiaal  of  the  rebellion,  (in- 
asmuch as  he  certainly  believed  he  was  doing 
DO  wrong  in  breaking  the  law,  as  his  opinion 
was  that  he  was  maintaining  a  great  princi- 
ple.) As  the  counselj  or  a  part  of  them,  who 
sow  defend  tue  President  on  this  principle, 
most  prosecute  Jeff.  Davis  against  this  princi- 
ple, it  would  seem  that,  by  adopting  this  theory, 
they  will  succeed  in  reUiasiDg  boU>  instewl  of 
convictiag  either. 

Sirs,  adopt  this  new  theory,  and  yon  thereby 
onhinge  the  law,  open  wide  the  prison  gates, 
and  give  safe  conduct  to  every  criminal  in  the 
land,  no  matter  how  high  or  low  his  poaitlon, 
or  how  grave  or  small  his  o&eoses. 

Having  thus  shown  what  are  impeachable 
offenses,  the  definitton  of  crimes  and  misde- 
meanors, and  how  we  are  to  gather  the  iuten- 
tioa  of  the  accused  in  the  violatioa  of  a  law, 
it  becomes  neoessary  to  examine  somewhat 
the  basis  of  the  justific^ion  stated  by  the  de- 
fendant for  his  action. 

BsaroiivaBT's  dumsi  to  naar  two  oaAaosa. 

The  renwndent  admits  the  fiujts  npoa  which 
the  first  charge  rests,  bat  denies  that  they  con- 
stitute an  offense  for  which  he  is  answerable  to 
this  Senate,  sitting  as  a  court  of  impeach— at. 
This  denial  involves  two  inquiries : 

1.  Had  Tsa  Pbbsidwt  thb  fowxb  to  re- 

XOYE  TBE  SbOBBTABT  Of  WaB  CNDEK  THB  OIR- 

oumstaiices  by  tibtdb  of  tbb  comstitotioit 
and  tbb  laws  as  thct  stood  pbiob  to  ire 
fassaoe  of  the  tenure-of-office  act  i 

2.  Had  he  thb  right  to  rbuotb  that  of- 
ficer VHDER  THE  TEKITBE- OF- OFFICE  ACT? 

It  must  be  conceded  that  a  negative  answer 
to  either  of  these  propositions  is  equivalent  to 
a  verdict  of  guilty.  Tae  respondent  has  stated 
his  defense  upon  the  highest  possible  grounds, 
and  it  is  of  the  first  importance  that  his  rea- 
sons be  put  to  the  severest  test,  for  they  un- 
derlie the  whole  network  of  our  admirable 
system  of  Government.  The  question  here 
involved  was  crowded  into  the  smallest  com- 
pass by  the  respondent's  distinguished  pre- 
mier, on  a  memorable  eccasioo,  when  he  pnt 
to  a  gaping  mnltitude,  heated  by  the  inflamma- 
tory speech  of  this  respondent,  this  question : 
"  Wiif  yon  hare  Andrew  Johnson  President 
or  kinu?" 

Sir,  tt  was  gratuitous  in  this  respondent  to 
attempt  to  purge  himself  by  his  answer  of  an 
intent  to  violate  the  Constitution  and  laws  of 
the  land.  His  answer  stands  upon  a  right 
which  he  claims  began  with  his  high  office,  and 
has  clung  to  the  n'esident  as  an  undisputed 
prerogative  since  the  days  of  Washington  by 
virtue  of  the  Constitution.  If  be  is  right,  the 
motive,  whether  good  or  bad,  cannot  make  him 
answerable  ;  if  he  was  wrong,  the  motive  fol- 
lows. The  innocent  violation  of- a  law  is  not 
supposable.  If  there  was  in  this  action  of  the 
President  the  exercise  of  a  rightful  power  he 
must  be  aconitted  of  this  charge ;  if  he  acted 
outside  ana  in  violation  of  law  he  must  be 
convicted,  whatever  his  motive.  Let  us,  then, 
examine  the  two  inquiries  suggested : 

Sirs,  I  think  there  exists  a  widespread  and 
dangerous  misappreheoeion  as  to  tnepowers 
and  prerogatives  of  the  President.  We  have 
been  in  the  habit  of  speaking  of  three  coordi- 
nate branches  of  Onrcrnment  in  such  connec- 
tion and  in  such  manner  as  to  imply  that  eadi 
possesses  coequal  power  with  the  other.  One 
of  the  transcendently  valuable  results  of  the 
late  war  has  been  the  fixing  the  powers  of  our 
three  brooches  of  Government  where  they  prop- 
erly belong,  the  resolving  of  hitherto  blended 
powers  into  the  original  elements  of  Govern- 
ment. The  rebellion  was  a  war  of  encroach- 
ments upon  the  rights  of  the  people.  The 
people  triumphed,  and  they  now  insist  that  the 
victory  shall  not  be  a  barren  one. 

I  hold  that  the  President  of  ihe  United  States 
possesses  no  power  other  than  that  given  him 
by  the  Constitution  and  the  laws ;  and  I  mean 
by  this  that  there  are  no  inhtreiU  powers  in 
ine  Executive,  no  reserved  authority,  no  im- 
pUtd  prerogatives  otliac  Umui  (Jtosa  which  au 


necessarily  dependent  upon  and  derivable  from 
the  expressed  constitutional  provisions  and  the 
laws. 

With  the  evils  of  a  monarchy  so  fresh  in  their 
memory  the  framers  of  the  Constitution  sought 
to  surround  the  President  with  such  checks 
as  to  make  him  a  mere  executive  officer — the 
tenaitt  of  the  people.  His  powers  were  spe- 
cifically defined  and  confined  to  the  narrowest 
compass ;  except  the  high  honor  of  receiving 
embassies  as  the  representative  of  the  Govern- 
ment, be  was  stripped  of  all  attributes  of  sov- 
ereignty ;  he  was  given  no  jurisdiction  over 
the  legislative  or  judicial  branches,  bat,  on  the 
contrary,  was  madeamenable  to  the  former  for 
his  unofficial  as  well  as  official  conduct ;  he  can 
create  no  office,  and  his  appointios  power  is 
only  conditional ;  he  is  unable  to  declare  war 
or  alone  make  treaties ;  his  authority  is  mainly 
ntgoiiM,  confined  chiefly  to  ofiering  snsges- 
tioas  to  Congress ;  granting  pardons  and  re- 
prieves, to  concluding  treaties  and  appoinUue 
embassadors  and  other  public  officers  ' '  by  and 
with  the  advice  and  consent  of  the  Senate." 
He  is  the  Exeontive  onlf/,  and  "sAoU  take  care 
that  th«  latot  be  faithfully  executed."  He  is 
without  the  least  jadidal  attribute ;  and  Mr. 
Kent  says: 

"  When  lawi  are  duly  made  andpromulntted  the? 
only  remain  to  be  ezeonted.  No  discretion  is  sub- 
mitted to  tbo  ezeeative  officer.  It  is  not  for  bim  to 
deliberate  and  deotd*  npon  the  expedieaey  of  the 
law.  What  hat  been  once  declared  to  be  law  %mder  all 
the  oautioiM  forma  of  deliberation  prcacnbed  hy  the  Chn- 
ttilution  omiht  to  reoeivtprowipt  obedimttj' — Kemt'e 
Qunmaitartet,  vol.  1,  p.  291, 

To  the  legislative  is  given  the  power  of  super- 
vising the  Executive's  acts,  and  to  removehim 
from  office  for  "  high  crimes  and  misdemean- 
ors." At  the  time  of  the  formation  of  our 
Government  so  jealous  were  the  people  of  their 
rights  and  so  tearful  lest  the  President  might 
assume  undue  authority  and  obtain  the  power 
of  a  monarch,  that  it  was  only  by  the  most 
strenuous  exertions  6{  the  friends  of  the  pro- 
posed Constitution,  in  triumphantly  showing 
that  this  power  of  removal  made  him  subserv- 
ient to  Congress,  that  the  public  mind  became 
reconciled,  and  the  Constitution  was  finally 
accepted  by  the  people.  They  seemed  even 
then  to  well  understand  their  rights.  The  great 
danger  attending  the  appointing  power  was 
perceived.  Then,  as  now,  the  people  feared 
the  enormous  patronage  of  the  Executive  if 
left  nnrestricteo,  and  they  appreciated  the  fact 
so  patent  to-day  that  lust  for  power  would  be 
likely  to  corrupt  officials  and  cause  them  to 

"Crook  the  pregnant  hinges  of  the  kneo. 
Where  thrift  may  follow  fawning." 

Hence,  as  was  thought,  "  effective  measures 
of  keeping  officials  virtuous  while  they  con- 
tinue to  hold  their  public  trusts"  were  inter- 
posed by  maki  ng  the  appointing  power  a  depen- 
dency upon  the  Senate.  However  we  may 
guard  this  power,  it  will  ever  be  liable  to  be 
made  a  source  of  corruption.  Office  will  bey 
the  bribe  held  out  by  unprincipled  Executives ; 
and  at  all  times  there  will  be  found  men  base 
enough  to  accept  that  bribe.  This  evil  is  un- 
avoidable, and  to  save  the  nation  as  far  as  pos- 
sible from  this  curse  is  appointment  made  a 
joint  power.  The  second  clause  of  section  two, 
article  two,  of  the  Constitution,  says : 

"  Be  shall  have  power,  by  and  with  the  adnoe  and 
consent  of  the  Senate,  to  make  treaties,  provided 
two  thirds  of  the  Senators  present  concur;  and  he 
shall  nominate,  and  by  and  with  the  advioe  and 
consent  of  the  Senate  shall  appoint,  embassadors, 
other  pabllo  ministers  and  consuls,  judges  of  the 
Supreme  Court,  and  all  other  officers  of  the  United 
States  whose  appointments  are  not  herein  otherwise 
provided  for." 

No  shadow  of  aiithorit^  is  here  givoa  to  the 
President  alone  to  appoint  anv  officer  what- 
ever, not  even  the  most  inferior,  except  as 
invested  with  power  b^  Congress :  on  the  con- 
trary, it  is  made  a  joint  act  of  the  President 
and  Senate.  And  why  was  this  made  a  joint 
power?  In  order  to  protect  public  interests, 
to  prevent  a  vicious  Execntive  from  displacing 
faithful  offieers  aad  supplanting  them  with  his 
own  tools  and  confo^ratesj  to  prevent  the 
oonsBiamatton  of  just  suoh  a  conspiracy  as 
«u  eimoeived  hy  the  re^>ondent  t»  obtain 


possession  of  all  departments  of  Government, 
and  to  use  the  power  thus  obtoined  against  the 
people,  even  if  it  involved  another  great  na- 
tional strife  and  appeal  to  arms.  But,  what- 
ever may  have  been  the  reasons  which  led  to 
this  being  made  a  cooperative  power  of  the 
President  and  Senate,  the  fact  that  it  is  tiius 
made  stands  uncontroverted,  and  cannot  be 
explained  away.  Words  have  lost  their  mean- 
ing if  other  construction  be  pnt  upon  it.  I 
wish,  however,  to  direct  attention  to  the  re- 
markable connectiou  of  the  appointing  with 
another — the  treaty-making  power.  Manifestly 
the  framers  of  the  Constitution  bad  some  ob- 
ject in  thus  blending  the  two  powers ;  and  the 
reasons  given  for  making  the  President  and 
Senate  parties  to  treaties  apply  with  eqnai 
force  to  the  appointing  power.  Both  the  Sen- 
ate and  President  are  necessary  to  make  a 
treaty;  and  in  the  same  sentence  the  same 
parties  are  made  the  appointing  power.  Reck- 
less of  his  acts  as  has  been  the  respondent  in 
this  case,  and  regardless  as  he  has  proved  of 
the  Constitution,  ho  has  never  yet  dared  to 
assume  to  be  the  sole  treaty-making  power  in 
this  Government;  that,  without  the  concur- 
rence of  the  Senate,  he  can  conclude  treaties 
and  annul  them.  Sirs,  under  the  Constitution 
the  treaty-making  and  appointing  powers  are 
identical ;  the  same  parties  that  moke  treaties 
make  appointments ;  the  President  and  Senate 
are  both  as  essential  in  perfecting  appoint- 
ments as  in  making  a  treaty.  And  happy  for 
the  American  people  is  this  so,  or  would  we 
again  have  the  dm  of  battle  ringing  in  our 
ears  and  war  once  more  sweeping  over  the 
land. 

Human  genius' has  not  yet  been  able  to  frame 
a  rule  for  government  in  which  all  the  powers 
are  so  perliectly  defined  and  balanced  as  to  be 
literally  equal.  Our  own  Constitution  more 
nearly  approaches  such  a  form  than  any  other 
that  has  been  given  to  the  world ;  but  even  in 
this  instrument,  framed  by  the  wisest  patriots 
of  the  age,  one  branch  in  the  Government  is 
made  superior  to  the  others.  This  superiority 
follows  from  the  nature  of  the  duties  with  which 
each  branch  is  introsted  and  the  necessity  of 
some  controlling  influence — the  exponent  of 
the  people's  will — in  order  to  check  usurpa- 
tions and  correct  abuses,  which  in  a  republic 
are  likely  to  arise  in  departmente  not  directly 
responsible  to  the  people.  The  grand  object 
to  be  attained  by  our  Constitution  was  the  con- 
solidation of  the  several  States  into  one  nation 
by  such  a  compact  as  would  secure  ''  the  great- 
est good  to  the  greatest  number.''  It  was  to 
be  a  Government  ef  the  people,  for  ihe  people. 
The  experience  of  ages  had  shown  the  neces- 
sity of  a  division  of  powers,  and  that  one  of 
these  powers  should  possess  an  influence  su- 
perior to  that  of  the  others;  but  no  one  power 
was  made  supreme  or  wholly  independent  of 
ite  contemporaries.  The  judiciary  is  eminently 
"conservative"  in  its  character;  it  is  depend-  . 
ent  npon  the  executive  and  legislative  for  its 
existence  and  perpetuity,  is  without  ereative 
authority,  and  its  duties  are  mainly  those  of  an 
advisory  character. 

That  controlling  influence  in  this  great  trinity 
of  powers  which  form  our  Government  is  the 
people,  acting  throogh  their  chosen  Bepresent- 
atives  in  Congress  assembjed.^  Even  the  most 
casual  reader  of  the  Constitution  must  see  that 
such  was  the  intent  of  its  framers  from  the 
wide  range  of  authority  delegated,  even  to 
regulating  the  executive  and  judieiary. 

The  Constitution  lays  down  this  great  fand- 
amontol  principle :  "Ail  power  is  derived  from 
the  people."  Congress  is  the  only  branch  in 
our  Government  chosen  directly  from  and  by 
the  people.  The  frequency  of  elections  en- 
ables the  people  to  change  or  ratify  any  poliey 
that  Conjpess  may  adopt  by  retiring  its  mem- 
bors  or  indorsing  their  aete  by  reflection. 
This  makes  the  legislative  the  mouth-piece  of 
the  people ;  to  the  people  alone  is  Coagrass 
responsible,  and  it  is  through  Congress  the 
people  are  immediately  represented  in  tKe 
Govemmenl.  The  magnitude  of  the  daties 
•asigMd  to  the  legisktiv*,  aad  Ik*  MttliMity 
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gives  ibat  brancit  over  the  exeoutive  Mtd  jodi- 
ciary,  aside  iroiu  the  imperative  necessity,  {iilly 
SURtam  the  assamption  that  the  legislative  ia  the 
superior  power  in  the  three  departmeutg  of 
Goverument  mentiooed  in  our  Constitution. 
Indeed,  upon  no  other  theor;  could  the  Gov- 
ernment be  sustained.  This  control  of  the 
people  in  their  Government  is  the  great  feature 
la  republicaDism ;  this  power  of  the  man^  is 
the  aislinctive  charttcter  of  our  Constitation. 
While  the  power  of  the  executive  is  qualified 
and  restricted  by  the  legislative,  the  aathvrity 
of  the  latter  is  uncontrolled  by  any  other  de- 
partment. It  makes  and  uumakes ;  it  removes 
presidents,  judges,  and  other  civil  officers  who 
maybe  guiliyofnigh  crimes  aad  misdemeanors, 
and  sweeps  away  all  obstacles  ia  the  way  of  the 
nation's  advancemeatand  prosperity,  and  from 
its  verdict,  in  a  ease  of  trial  as  this,  there  is  no 
AppeaL 

A.  further  examination  of  section  two,  article 
two,  will  disclose  a  peculiarity  of  expression 
irhich  is  important.  *'He  shall  nominate,  aad 
by  and  with  the  advice  and  consent  of  the  Sen- 
ate shall  appoint,"  "all  officers,"  Jbc.  The 
very  first  ste|>  in  the  matter  of  appointment  is 
by  the  Constitution  given  to  the  President  to 
"nominate."  The  appointment  is  still  in- 
choate. The  next  step  is  the  cononrrence  of 
the  Senate,  and  this  coaipletes  the  ceremony 
of  appointment.  It  then  becomes  the  duty  of 
the  President  to  issue  the  commission.  In  the 
case  of  Marbury  ea.  Madison  (1  Cranch,  137, 
l&O)  it  was  distinctly  affirmed  in  the  opinion 
of  the  court  that  the  President  could  not  with- 
hold a  commission  from  an  officer  nominated 
and  confirmed.  (See,  also.  Story  on  the  Con- 
stitution, section  1537.)  It  is  the  casenoe  of 
all  contracts  or  matters  in  which  two  or  more 
are  to  act  that  their  minds  must  meet  and 
concur,  aad  when  this  is  done  the  act  is  com- 
plete, and  is  thenceforward  beyond  the  control 
of  one  without  the  consent  of  the  other.  But 
note  again,  the  Constitution  does  not  confer 
Uie  power  on  the  President  to  "appoint." 
Bis  power  is  to  "nominate,"  and  when  the 
Senate  concur,  and  not  till  then,  is  he  em- 
powered to  "  appoint,"  and  in  doing  this  he 
merely  carries  out  the  previously  determined 
wish  of  both  iiarties  to  the  appointment.  In 
Marbury  v«.  Madison  the  court  says,  to  "ap- 
point and  comnusston  ar«  not  ooe  and  the 
same  thiag." 

in  the  United  States  w.  LeBaron  (10  How- 
ard, (4)  the  court  says  the  commission  is  not 
necessarily  the  appointment,  although  conclu- 
sive evidence  of  the  fact.  It  would  have  been 
the  simplest  thing  to  liave  stripped  this  ques- 
tion of  all  doubt  when  the  Ck>n8titutiop  was 
framed  had  there  been  a  dispoaitioB  to  confer 
the  authority  %fK>u  the  Executive  here  claimed 
in  the  defense.  We  know  that  the  very  matter 
Mv  before  this  honorable  body  was  diseusacd 
then,  so  that  it  cannot  now  be  said  we  are 
Mdled  upen  to  decide  new  qaestiuns.  By  what 
right,  then,  or  upon  what  principle  of  constrno- 
tioo,  «an  you  interpolate  language  into  Uie  Cob- 
tution  or  give  the  language  already  there  * 
meaning  contrary  to  its  letter? 

Mr.  fMgwick,  is  bk  work  on  Cokstraedon, 
■ays: 

"Where  there  tsao  obacvritrin  the  allMt  of  the 
lawi.  and  the  otueot  aimed  at  hy  th*  Legialatiu's.ws 
are  not  permitted  to  inquire  into  motives  of  thoLe- 
Kislaturc,  in  order  to  dofeat  the  law  ittelf,  afortinri 
fa  lawBuhseaaontly  paued  on  the  a«me  soUeet."— 
/Stdgntck,  p.  2ie;  Z^imn  vs.  ii<td,  10  Peters,  KM. 

If  this  ia  true  of  statutes,  it  is  much  mor«  a 
iuat  rale  in  searohinc  for  the  meaoing  oi  a 
tiindameatal  law.  I  insist  that  the  Constitu- 
tion is  perfectly  dear  aad  unsrabiguous  upon 
the  subject  of  af^mintmeBL  There  should  be 
as  divittOBof  opinioa  on  this  one  point,  it  does 
•eem  to  me.    Attorney  General  Legare  says : 

"The  pee^leibawever,  were  wisely  je«Mua  of  this 
^roat  t>awor  of  appeiatins  tbo  stents  of  tlia  exeea- 
iive  dc^iHrlmonl,  and  cbose  to  rostrain  it  by  requir- 
intr  It  in  all  ca^ea  to  nomtnatr;  but  only  to*  case  it 
had  llM  euocurreaae  of  tho  Senato  to  appoint."— 8 
OpmioM,  p.  075. 

But  let  MS  look  further  into  this  sacuon.  I 
faave  alma<^  aihided  to  the  mattes,  but  will  re- 
tmikm  ikk  ammiiim.    Ih*  Iwsgaag*  tat 


"But  the  Congress  may  by  law  vest  tha  ap- 
pointmentof  such  inferior  officers  as  they  think 
proper  in  the  President  olone."  Now,  sirs, 
there  is  a  bmiliar  maxim — '^ezpreiuio  unius 
est  exdusio  oZ^cWtu  "—-which  here  prevails. 
The  President  is,  by  this  clause,  empowered 
to  appoint  such  inferior  officers  a%  Congress 
may  by  law  direct.  Is  it  too  much  to  arge  that, 
by  naming  these  particularly,  and  no  others,  it 
was  intended  he  should  alone  appoint  no  others  7 
But,  sirs,  even  the  maximum  of  the  law  need 
not  here  be  invoked.  The  Constitution  not 
only  expresses  one.  and  thus  excludes  others, 
but  it  expresses  all— ^  «.,  it  provide*  for  the 
appointment  of  all  officers  of  the  Govemmeat, 
and  prescribes  the  manner  of  appointaaent  in 
this  section.  First,  it  gives  the  President  and 
the  Senate  the  power  to  appointa  certain  dass ; 
and  second,  it  gives  Congress  power  to  allow 
the  President  ^one,  tha  courts  of  law,  or  the 
headsof  Deportmants,  to  appoint  certain  others ; 
and  thsoa  cover  the  whole  range  of  officers 
of  the  Goremmeat  |  aad,  to  my  mind,  it  is  tiie 
wildest  resMOniag  that  can  vault  itsalf  into  the 
position  elaimea  by  the  respeedeot. 

Chief  Justice  Best,  in  6  Bingham,  page  180, 
gives  a  rule  directly  ^{ipUeabU  here : 

"Where  a  general  intention  i>  expressed,  aad  the 
aot  ex^raases  also  apartioular  inte<itiea  iBoompat- 
ible  with  the  generafinteatioit,  the  partieolar  iotaa- 
tion  is  to  be  considered  aa  exoeplioB." 

The  general  intention  of  the  fVamers  of  the 
Constitution  was  to  make  the  appointing  power 
joint  with  th*  President  and  Senate,  and  the 
exception  only  make;  more  imperative  the 
general  intention. 

The  ineonvenienee  of  nniUng  these  powers 
in  the  multitude  of  minor  officers  made  the 
exception  necessary,  but  the  general  intention 
was  only  the  more  distinctly  asserted. 

But  this  power  of  removal,  as  implied  from 
the  power  of  appointment,  is  further  shown  to 
rest  in  the  Senate  and  the  President  conjointly, 
by  the  adoption  of  the  third  section  of  the  sec- 
ond article,  which  provides  that — 

"The  President  shall  have  pow*r  to  AH  up  all  va- 
oaaeies  that  may  happen  daring  tha  reeess  of  the 
Senate  by  graatisg  ooumiesioniB  whieh  skaU  expire 
at  the  end  of  the  next  Bctuion." 

Mr.  Wirt  says: 

Tha  meaaiag  of  th*  Constitation  saeiis  to  ma  to 


result  in  this:  thatthePrestdent  alone^annot  make 

ipointment  to  thi 
render  the  appointment  permanent  it  must  receive 


hose  offices;  that  to 


a  permanent  appointmen 
render  the  appointment  p 

the  eoasent  of  the  Senate;    but  that  whenever  a 
ublio  interests  re- 


vaoancy  sball  exi^t  which  the  public  interests 
quire  should  be  immediately  filled,  and  in  filling 
which  the  advice  and  ooasent  of  the  Senate  cannot 
be  immediately  asked,  because  of  their  reoass,  the 
President  shall  nave  power  of  filling  it  by  an  appoint- 
ment which  shall  continue  only  until  tho  Senate 
shall  {lave  passed  «u>on  it,  or,  in  the  langui«e  of  the 
Constitution, '  till  the  end  of  the  next  session.' " 

I  am  not  here  discussing  the  question  of  va- 
cancies and  the  power  to  fill  them  under  the 
Constitution,  but  I  desire  to  show  that  this  par- 
ticular clause  of  the  Constitution  now  being 
noticed  furnishes  strong  and  direct  evidence 
that  tho  appointing  poverwas  intended  to  be 
kept  undivided  in  the  Senate  and  President, 
except  in  those  cases  where  the  two  could  not 
from  some  uncontrollable  necessity  act  at  the 
time.  Hence  we  find  Mr.  Story  holding  what 
I  think  to  be  the  undisputed  coastruction  of  the 
clause,  that — 

"  If  the  Senate  are  in  session  when  offices  are  cre- 
ated by  law,  and  nominations  are  not  made  to  tbam 
by  the  President,  he  oannot  appoint  to  such  offices 
during  toe  recess  of  the  Senate,  because  a  raeanoy 
does  not  happen  during  the  recess  of  the  Senate.  In 
many  instances  where  offices  are  created  by  law  spe- 
cial power  is  on  this  very  account  given  to  the  Presi- 
dent to  fill  them  during  the  recess:  and  it  was  then 
said  that  in  nootherinstanceshadthePresideotfiUed 
such  vacant  offiees-witfaout  the  special  authority  of 
Uw."-«  atom,  parasraph  1656. 

This  author  says  again,  i^  paragraph  1667 : 

"  There  was  bnt  one  of  two  ooorses  to  be  adopted, 
•ithar  that  the  Senate  should  yerpataally  be  ia  ss*- 
sioa,  ia  ordar  to  arovide  for  tha  appoiptiaeat  of  offi- 
cers, or  that  the  President  should  be  authorised  to 
make  temporary  appointments  during  the  reeess, 
whiah  should  axpir*  whan  Um  Scaate  ahooid  hwvo 
had  an  opportuaity  to  aot  oa  Iba  *ahjc*t>" 

This  distiaction  betwaen  t*«>pacary  and  pvf- 
maneut  appoiotipeDts  ia  racogniaad  in  the  ease 
of  the  United  States  vs.  Kiriwaariok,  9  Whea- 
tMrpagaUOw    TJwindapeoneatMtioooftlK 


Presidant,  in  vielatton  of  tly  wishes  of  the  Sea- 
ate,  seems  not  to  have  been  anticipated.  In  a 
long  list  of  casualties  given  by  Mr.  Wirt,  in  the 
opinion  referred  to,  he  had  in  mind  onlytlios« 
causes  which  could  not  be  foreseen  as  prevent- 
ing the  cooperation  of  the  Senate. 

It  has  been  uniformly  held  that  if  vacancies 
are  known  to  exist  during  the  session  of  the 
Senate,  and  nominations  are  not  then  made, 
they  cannot  be  filled  by  Executive  appoint- 
mentdurincareoess  of  the  Senate.  (40pinioot, 
p.  362.)  This  would  not  be  tme  it  it  were  na- 
importwit  whether  the  Senate  participated  in 
the  appointment. 

It  IS  urged  here  that  the  President  not  only 
has  the  power  to  appmnt,  bnt  that,  having  that 
power,  he  may  also  remove,  as  a  necessary 
mcidant.  I  will  admit  that  if  it  can  be  shown 
that  the  President  may  atone  appoint  to  offiee, 
then  if  the  teaare  of  the  office  is  not  fixed  bat 
remains  at  the  plsaaure  of  the  President  ke 
may.nBouestioBaUy,  remove  that  officer.  Bst, 
sir,  I  shall  akow  hereafter  that  the  doctrine  of 
incidental  power  goes  no  farther  than  to  «i- 
tead  to  the  PraaidaMt  whan  he  aioas  has  the 
appoiating  power.  I  dewy  that  the  President 
any  wher*  has  that  power  save  when  oenfened 
by  Congress  as  proscribed  by  the  Constitutioa. 
Beside*,  Mr.  Prasidarat,  I  assart  that,  priw  to 
the  opinion  readarad  by  th*  late  Attoney 
General,  there  can  be  nowhere  found  an  an- 
thori^  S''*°f  *"  ^"'  ^  ^^  ^'"'^  learned  gentls- 
man.  Whai  s^s  history  upon  this  sabject? 
Hamilton  said,  in  No.  77  of  uie  Federalist: 

"  It  has  bean  mentioned  as  on*  of  the  adTantsgei 
to  be  axpaotad  from  tiia  aoiiperation  of  the  Sessti, 
in  the  business  of  appointotants  that  it  would  caa- 
tribute  to  the  stability  of  tha  Administration.  Th< 
eonsaat  of  Miat  body  would  be  neeessary  to  displsee 
as  wall  as  appoint.  The  ehaoga  of  the  Chief  Hsfii- 
trate,  therefore,  would  not  occasion  so  vialeat  or  to 
general  a  revolution  in  the  officers  of  tho  Ggyoni- 
meat  ns  might  be  expeeted  if  he  were  the  sole  dis- 
poser of  once*.  Wsea  a  nun  ia  any  station  had 
given  satisfactory  evidence  of  his  fitness  for  it  a  nsv 
President  would  be  restrained  from  attemptins  a 
change  ia  favor  of  a  parson  mora  agreeable  to  nim 
by  the  apprehension  that  tha  diaaanateaanea  of  tb« 
Senate  miriit  frustrate  the  attanuit  and  bring  sone 
degree  of  discredit  upon  himself.  Those  who  can 
best  estimate  tha  value  of  a  steady  adminlstratisa 
will  be  nuMtdiq»«Bad  to  prise  a  provision  which  eaa- 
oects  the  official  existence  of  public  men  with  the 
approbation  or  disapprobation  of  that  body  vhieb, 
n-ora  the  greater  permanency  of  its  own  eompositioo, 
will,  in  all  probabUity,  be  leessubjeot  to  inconi<lanry 
than  any  other  member  of  the  Govemmant.  To  this 
union  of  the  Senate  with  the  President  in  the  artiels 
of  apjwintraants  it  baa,  i«  soma  eases,  been  ohiecKd 
that  It  would  servo  to  give  the  Praaidant  aa  wuku 
injiucnce  over  the  Senate,  because  tho  Senate  would 
have  the  power  of  rettraining  him.  This  ia  an  ab- 
surdity in  terms.  Itaannotadmitofdoabtthattke 
est  ire  power  of  appointment  would  enabla  him  mtieh 
more  effectually  to  establish  a  dangerous  empire 
over  that  body  than  a  mere  power  of  nomtnauoi 
Sttksaet  to  tbair  caatrol." 

Mr.  Hamilton  then  proceeds  to  review,  in  a 
masterly  manner,  the  structure  and  power  of 
the  executive  departmentj  and  in  conclusion 
refers  to  the  many  restraints  thrown  around 
the  Executive,  and,  speaking  to  this  matter  of 
appointing  power,  says :  "In  the  only  iostance 
in  which  the  abuse  of  the  executive  antborll^y 
was  materially  to  be  feared  the  Chief  Magis- 
trate would,  by  that  plan,  (speaking  of  the 
Constitution,)  oe  subjectea  to  the  control  of  a 
branch  of  the  legislative  body,"  and  asks: 
"What  more  can  an  Enlightened  and  reason- 
able people  desire?" 

In  «o.  76  of  the  Federalist  the  writer  ex- 
amines at  more  length  the  reasons  which  led 
to  the  adoption  of  this  joint  plan  of  appoint- 
ment, instead  of  conferring  the  entire  power 
upon  the  President ;  and  he  shows  that  the 
power  given  to  the  President  was  solely  to 
nominate,  while  the  President  and  Senate  ap- 
point. He  shows  that  as  the  President  must 
first  nominate  lie  can  always,  even  if  the  Sen- 
ate reject,  send  back  the  name  of  some  one  of 
his  choice;  and  this  should  satisfy  those  who 
insist  upon  giving  supreme  power  of  appoint- 
ment to  the  Executive.    He  then  asks: 

"To  what  purpose,  then,  require  cooperation  of 
the  8on4te?  t  answer  that  the  necessity  of  the  con- 
aurrancawauUl  havo  a  pewariiil,  though  ia  general 
eileau  opero^u.  It  would  be  an  excoUeot  obaefc 
upon  a  spirit  of  favoritism  in  the  President,  and 
would  tend  greatly  to  prevent  tha  appointnient  of 
U-mW  sharnstswlreas  Stat*  w«<adlfS»  AeskllMiiir 


Digitized  by 


Google 


THE  CONGRESSIONAL  GLOBK 


267 


eooneeflon,  from  pew>n«1  nttsohment,  or  from  a 
Tiew  to  popalu-ity.  In  addilion  to  thU,  it  would  b« 
Ml  efficacious  source  of  stability  in  au  Admiuiiitra- 
tion."  •  •  <  •  "It  will  rcndily  bccom- 
prehcndod  that  a  man  who  had  hioimlf  the  sole  dio- 
podttioD  of  olBcea  would  be  governed  much  more  by 
bid  private  iuciiuatiuus  and  intereHU  than  when  ho 
was  bound  to  submit  the  propriety  of  his  choice  to 
the  deoieion  and  determination  of  a  different  and 
indepeadent  body,  and  that  body  an  antire  branoh 
of  the  Lesialaturo." 

Now,  sirs,  I  aver  that  at  the  time  Hamilton 
wrute  it  will  bo  found  in  tbi»  matter  be  ex- 
preiised  not  only  his  own  views,  bat  the  views 
of  the  people  who  adopted  the  Congtitulion. 

Mr.  Madison  at  this  time  entertained  no  other 
view,  aud  hia  opinioas  had  a  iara«  iniJueaoe 
upon  the  people,  and  contributed,  probably, 
more  than  those  of  any  other  one  public  man 
in  brioging  about  the  adoption  of  the  Coueti- 
tation.  In  No.  47  of  the  Federalist  he  argues 
at  length  to  show  that  the  maxira  of  Monies- 
quien,  which  requires  a  separation  of  the  de- 
partmeota  of  power  to  seour*  liberty,  is  not 
irae.  and  has  not  been  without  exception  i« 
•ny  Government  other  than  an  absolute  mon- 
archy. He  then  shows  that  by  tlie  British  eon- 
sututioa  the  departments  of  Uovenment  are 
not  distinctive,  but  that  oae  branch  of  the  legis- 
lative forms,  like  our  8ei>ate,  a  great  oonstitu- 
liooal  council  to  the  chief  executive ;  it  ia  the 
sole  depository  of  judicial  power  in  impeach- 
ment, and  is  the  supreme  appellate  jurisdiction 
in  other  cases.  And  the  judges  are  so  far  con- 
nected with  the  legislative  as  to  attend  and 
participate  in  the  deliberations,  though  not  to 
vote. 

Ur.  Madison  then  shows  that,  notwithstand- 
ing the  onqoalified  terms  in  which  the  axiom 
of  Montesqnien  is  laid  down  by  the  Constitu- 
tion of  the  States  of  the  Confederation,  there 
was  not  a  single  instance  in  which  the  several 
departments  of  power  have  been  kept  abso- 
lutely separate  and  distinct. 

In  New  Hampshire  the  Senate  had  the  right 
of  trial  by  impeachment.  The  president,  who 
was  the  head  of  the  executive  department,  was 
the  presiding  member  of  the  Senate,  and  had 
a  casting  vote.  The  Legislature  elected  the 
executive,  and  his  council  were  chosen  from 
the  Legislatnre.  Sohie  State  officers  were  ap- 
pointed by  the  Legislature,  while  the  judiciary 
were  appointed  by  the  executive. 

In  Massachusetts  the  judiciary  were  ap- 
pointed by  the  executive,  aud  were  removable 
by  him  on  an  address  of  the  two  branches  of 
the  Legislature.  Many  officers  of  the  State 
(some  of  ihem  executive)  were  appointed  by 
the  Legislature. 

lie  passes  over  Rhode  Island  and  Connec- 
ticut, as  their  constitutions  were  adopted  be- 
fore the  Revolution  and  before  the  principles 
under  examination  had  become  an  object  of 
attention. 

In  New  York  the  powers  of  government 
were  curiously  blended.  The  executive  had  a 
partial  control  over  the  legislative,  and  a  like 
control  over  the  judiciary,  and  even  blended 
the  executive  and  judiciary  in  the  exercise  of 
this  control.  There  was  %  council  of  appoint- 
ment composed  of  the  executive  and  partly  of 
the  legislative,  which  appointed  both  executive 
and  judicial  officers. 

New  Jersey  blended  the  powers  of  govern- 
ment more  than  either  of  the  foregoing.  The 
Governor,  who  was  the  executive,  was  ap- 
pointed by  the  Legislature,  and  yet  he  was  not 
only  the  executive,  but  he  was  chancellor  and 
surrogate  of  the  State ;  he  was  a  member  of 
the  supreme  court  of  appeals  and  president, 
with  a  casting  vote,  of  one  of  the  legislative 
branches.  This  same  legislative  branch  acted 
again  as  executive  council  of  the  Governor, 
and  with  liim  constituted  the  court  of  appeals. 
The  judiciary  were  appointed  by  the  Legisla- 
ture. 

Pennsylvania,  Delaware,  Maryland, Virginia, 
North  Carolina,  South  Carolina,  and  Georgia, 
all  Iiadthesaroesystemof  blended  powers.  In 
some  of  them  even  justices  of  the  peace  were 
appointed  by^he  Legi.slature. 

it  is  scarcely  possible  to  find  anywhere  in 
contemporary  hislory  a  stronger  proof  of  the 
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jealpBsy  with  which  the  people  clang  to  their 
right  to  control  their  own  political  affairs  ;  and 
it  was  a  great  concession  of  the  States  of  the 
Confederacy  to  the  Union  under  the  Constitu- 
tion when  they  assented  to  the  clause  now 
being  considered.  In  every  State  of  the  Con- 
federacy, at  the  time  they  were  called  upon  to 
adopt  ihe^Constitution,  the  people,  through  the 
Legislatares,  not  only  made  the  laws,  bat  they 
appointed  the  officers  who  were  to  execute 
them  ;  and  not  only  this,  botprovided  for  their 
removal  in  the  same  manner.  They  seemed 
to  have  regarded  the  Chief  Bxeontive  as  an 
officer  designated  to  assist  the  execution  of  the 
laws,  bnt  that  it  was  unsafe  to  give  him  power 
to  appoint,  those  who  were  to  cooperate  with 
him  in  this  duty. 

I  say  it  was  a  great  concession,  and  a  radical 
change  which  conferred  upon  the  President  of 
the  United  States  even  the  prerogatives  which 
are  now  undisputed. 

Sirs,  the  people  who  adopted  the  Constitution 
were  unaccnstomed  to  lookii>g  upon  their  ex- 
ecutives as  standing  high  above  them  and  dis- 
tribating  the  powers  which  they  alone  pos- 
sessed. They  had  never  been  in  the  habit  of 
clothing  them  with  imperial  powers,  or  per- 
mitting them  to  suppose  for  a  moment  that 
they  were  a  distinct  and  separate  entity  of  gov-, 
ernment.  They  had  never,  in  a  single  instance, 
given  to  a  State  executive  a  distinct  existence 
separate  from  his  legislative  and  judicial  de- 
partments. He  always  acted  conjointly,  and 
upon  the  question  of  appointments  to  and 
removal  from  office,  more  than  upon  any  other, 
they  seemed  to  have  been  cautious. 

With  the  light  of  this  history  it  is  monstrous 
to  suppose  that  the  people  parted  with  their 
power,  as  is  claimed  by  the  respondent,  in 
adopting  the  article  under  discnssien,  that  they 
gave  up  without  a  word  of  dissent  all  those 
checks  upon  the  Executive  with  which  they 
had  been  so  familiar  and  which  they  had  so 
uniformly  adopted  in  their  State  governments. 

They  did  no  such  thing,  Mr.  President,  and 
nowhere  can  it  be  shown  they  intended  any 
such  thing.  On  the  contrary,  we  have  seen 
that  this  clause  of  the  Coostitntion  was  nrged 
upon  them  for  the  very  reason  that  it  practi- 
cally secured  to  them  a  system  with  which  they 
had  been  so  long  familiar.  The  debates  at 
that  time  show  that  the  Const!  tution  was  adopted 
under  the  impression  that  this  clause  gave  the 
powerr  of  appointment  and  removal  jointly  to 
the  Senate  and  President,  and  they  show,  too, 
that  the  clause  was  framed  to  meet  this  view. 
I  say,  then,  it  is  unwarrantable,  upon  any  prin- 
cipleof  constitutional  or  statntory  construction, 
to  give  the  instrument  any  other  meaning. 

As  well  mightyon  annul  an  ordinary  contract 
upon  declarations  given  after  it  is  signed.  The 
most  that  can  be  shown  is  what  the  parties  said 
at  the  time  it  was  made,  and  the  written  com- 
pact is  conclusive  of  the  meaning  expressed. 
We  have  seen  how  the  people  felt  at  the  time. 
We  hare  seen  what  two  great  writers  upon  the 
subject  said  at  the  time,  and  that  their  opinions 
influenced  largely  the  adoption  of  the  Consti- 
tution. Upon  the  question  under  discussion 
at  that  time  there  seemed  but  one  mind. 

Mr.  President,  I  think  I  do  not  state  it  too 
stroni^ly  in  saying  that  prior  to  the  meetiug  of 
the  First  Congress,  and  at  the  time  the  Consti- 
tution was  adopted,  none  of  the  friends  of  the 
Constitution  claimed  the  power  for  the  Presi- 
dent which  is  now  urged.  Some  of  its  enemies 
made  the  charge,  but  it  was  denied  by  its 
friends.  No  man  in  this  country  has  studied 
more  carefully  the  history  on  the  subject  than 
Mr.  Story.  He  says  in  his  Commentaries  on 
the  Constitution,  (pages  15,  89,  40,  41,)  that 
the  doctrine  (speaking  of  the  same  construc- 
tion nrged  by  the  Managers)  was  maintained, 
with  great  earnestness,  by  the  earliest  writers, 
and  says  that  at  this  period  the  friends  of  the 
Constitution  had  no  other  view.  He  cites  6 
Marshall's  Life  of  Washington,  chapters,  page 
198,  and  1  Lloyd's  Debates,  851,  866,  450. 

Of  the  effect  of  these  opinions  upon  the  pub- 
lic mind  at  that  time  this  writer  says : 

"This  was  the  doctrine  maintained  with  crest 


•amertnem  by  the  federalists,  and  It  had  a  rontA 
material  tendency  to  ciuiet  the  JAiat  aimnut  of  the 

overwhclmio^  iauuonco  nnd  aruitrari  exercise  or 
this  prerngativoof  the  Execurtve.wbicn  mW?hl  prove 
fat!fl  to  the  pergonal  independence  and  freedom  of 
opinien  of  public  efficers,  ac  well  as  to  tlio  publia 
liberties  of  the  country."— .S(ora'»  Comm€»tarit$,  sac. 
1539;  Slorv  on  Cuntlilulioii,  vol.  2,  p.  400. 

I  have  been  eiidcavariug  to  show  that  at  the 
adoption  of  the  Coiistitutiou  the  appoiutiiig 

Eower  was  regarded  and  made  a  joint  power 
etweeu  the  Senate  and  the  Presideut,  as  was 
also  the  power  of  removaL  I  think  this  posi- 
tion well  established. 

I  have  thus  fully  discussed  the  'appointing 
power  directly  with  the  Senate  because  the 
same  reasons  that  required  that  power  to  be 
joint  apply  with  equal  force  to  the  power  of 
removaL 

Let  us  come  down,  however,  to  a  period 
subsequent  to  the  adoption  of  the  Constitution. 

Congress  met  March  4,  1789,  and  continued 
until  September  29,  of  the  same  year.  On 
the  27 th  of  July  they  passed  the  act  organizing 
the  Department  of  Foreign  Affairs,  and  on  the 
(ith  of  August  following,  was  passed  the  act 
orgiuiiziiig  the  Department  of  War.  These  two 
acts  are  identical  in  htaguage  in  every  partic- 
ular, except  the  assigumuui  of  duties  to  the 
different  principal  officers  of  the  Department. 
As  much  of  the  argument  binges  on  the  law 
organizing  the  Department  of  War  at  this 
lime,  it  is  important  to  kitow  just  what  was 
said  and  done  at  the  time.  There  are  some 
peculiarities  of  the  law  to  which  I  iuvite  attea- 
tion. 

Section  one  provides  that — 

"There  shall  b*  an  azeentiva  Dapartmtat  to  k« 

deooiniuatcd  the  Department  of  Wat,  and  that  there 
shall  be  a  principal  officer  therein,  to  bo  called  tha 
Secretary  for  the  Departmentof  War,  who  shall  per> 
form  and  ezeeote  eueh  duties  ai  shall  from  time  t» 
time  beenioined  upuu  him  by  the  Preeidentof  tha 
United  States, agreeably  to  the  Constitution,  relativo 
to  military  comujissionir.  or  to  the  IkdCI  or  naval 
forces,  abipe  or  wariilie  stores  of  4he  United  Statea, 
or  to  such  other  miittoni  rejpcatinc  military  or  naval 
affairs  ns  the  President  of  the  United  States  shall 
assign  to  said  Department,  or  relative  to  the  p;ant- 
incofluids  to  pemoni  entitled  thereto  ler  mititary 
services  rendered  to  the  United  States,  or  rulatius 
to  Indian  affairs;  and  furthermore,  that  the  said 
principal  offloer  shall  conduotthe  bnsiaeM  of  tbesaid 
l>«partmenl>ia8uuh  mnonar  a<  the  Preaidealof  the 
United  Stutesbball  from  time  to limeorderordireet. 

"Sec.  2.  XhutthereshallbointheBaidDcpartment 
an  inferior  officer,  to  be  appointed  by  ttm  said  prin- 
cipal ol&oer,  to  be  aiaployed  tharain  as  ha  (hall  deoa 
proper,  and  to  be  called  tha  chief  clerk  iu  the  De- 
partment of  War,  and  who,  whenever  tbesaid  prin- 
cipal oflicor  shall  be  removed  frofai  office  by  the  Prea- 
ident  of  the  United  States,  orin  any  other  ease  of 
vacancy,  shall,  durinc  such  vacancy,  hare  charge 
and  custody  of  all  recorda,  books,  andpapofs  apper- 
taining to  the  said  Department. 

"  Sso.  S.  Xha  aaid  principal  offloer,  aodevary  other 
person  to  be  appoint cdoromployediu  UicsaidDepart- 
mcnt,  shall,  before  he  enters  on  the  execution  of  bis 
office  or  employment,  talie  an  oath  or  aarmatioa 
well  and  faiihfally  to  exoeuta  tbo  tnwt  committad 
to  him.  ____ 

"Skc.4.  The  Secretary  for  thoDepartmcnt  of  War. 
to  be  appointed  in  consequence  of  this  act,  shall 
lorlhwith,  after  his  appointment,  beentitlad  to  have 
tlic  custody  and  charge  of  all  records,  books,  and 
pani-rs  in  the  office  of  becrotary  for  the  Department 
of  War.  heretofore  established  by  the  United  Statos 
in  Concress  assembled." 

It  is  noticeable  that  the  law  nowhere  pr»- 
rides  how  or  by  whom  the  principal  officer  is 
to  be  appointed.  The  language  of  the  law  is, 
in  the  first  section,  "  thereshall  be  a  principal 
officer; "  in  the  third  section,  "that  the  said 
principal  officer  and  every  other  person  to  be 
appointed  or  employed  in  said  Department," 
tc,  shall  take  an  oath,  &o. ;  in  section  four. 
"  that  the  Secretary  for  tha  Department  or 
War,  to  be  appointed  in  consequence  of  this 
act,  shall  forthwith,  after  hie  appointment,  be 
entitled  to  have  custody  and  charge  of  aH 
records,"  &c.  It  has  been  nmformly  held 
that  where  no  provision  is  made  in  the  law 
for  the  appointment  of  the  officer,  the  appoint- 
ment must  be  made  by  and  with  the  advice 
and  consent  of  the  Senate.  (6  Attorney  Gen- 
erals' Opinions,  p.'l.)  This  results  necessarily 
from  the  language  of  the  Conslitntion.  No 
provision  was  made  in  the  laws  organixing 
either  of  the  Executive  Departments  as  to  how 
the  principal  officers  were  to  be  appointed} 
they  were,  therefore,  all  appointed  by  and  with 
the  advice  and  consent  of  the  Senate.    UH 
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BOt  fiur  to  luppose  the  removal  wa*  to  take 
place  in  the  same  manner?  On  the  same  day 
the  War  Department  was  created  Congregs 
passed  an  act  giving  the  President  power  ex- 
pressed to  remove  the  Governor  and  other 
officers  of  the  Territory  organized  under  the 
ordinance  of  1787,  and  yet  these  officers  were 
by  the  same  act  to  be  appointed  by  and  with 
tiie  advice  and  consent  of  the  Senate.  Is  it 
probable  that  Congress  woald  have  made  spe- 
cial provision  for  the  exercise  of  power  in  one 
case,  if  they  bad  supposed  that  power  incident 
to  the  share  the  President  took  in  the  appoint- 
ment? Theact,  itseemstome,  clearly  indicates 
that  Congress  regarded  legislation  necessary  to 
confer  the  power,  else  it  was  needless  to  have 
legislated  at  all  npon  the  subject. 

But  it  is  urged  that  the  second  section  of  the 
War  Dm}artment  act  does  confer  this  power, 
•btohitely.  I  say  not.  The  second  section  pro- 
vides for  the  appointment,  by  the  Secretary  of 
War,  of  an  inferior  officer,  to  be  called^  the 
*' chief  clerk,"  who,  whenever  the  said  princi- 
.  pal  oflScer  (the  Secretary)  shall  be  removed  by 
the  President  of  the  United  States,  or  in  any 
other  case  of  vacancy,  shall,  during  such  va- 
cancy, have  charge,  &c. 

There  is  a  marked  difference  of  expression 
between  the  act  I  have  referred  to,  as  passed 
npon  the  same  day,  and  this.  In  the  one  the 
aDsolnte  power  of  revoking  commissions  and 
removing  is  conferred;  in  the  other  the  ex- 
pression, "whenever  the  said  principal  officer 
shall  be  removed  from  office  by  the  President," 
ke.  Now,  sirs,  I  think  that  the  almost  which 
can  be  claimed  from  this  grant,  is  recognition 
•f  a  qoaliBed  and  limited  power  over  the  Sec- 
retary of  War,  in  case  his  removal  should  be- 
come necessary  at  a  time  when  by  the  exercise 
•f  it  a  vacancy  would  be  made  at  a  time  when 
the  Senate  conld  not  assist  in  filling  it.  Pro- 
vision had  to  be  made  for  this,  as  the  discus- 
sions at  the  time  show,  and  I  think  the  lan- 
guage means  nothing  more  than  that  th6  Pres- 
ident was  to  exercise  the  same  and  no  more 
power  than  would  be  conceded  to  him  in  the 
entire  absence  of  any  provision  on  the  subject. 
This  law  did  not  take  the  case  oat  of  the  con- 
stitutioaal  limitation,  and  by  no  legal  interpre- 
tation can  it  be  held  to  do  so. 

When  the  bill  for  organizing  the  Department 
•f  Foreign  Affiiirs  was  nnder  discussion,  the 
original  draOi  read  "to  be  removed  b^  the 
President."  Upon  this  arose  all  the  discus- 
irion  which  is  chiefly  relied  upon  by  the  coun- 
sel for  the  respondent.  Whatever  may  or  may 
not  be  proved  by  that  discussioB,  one  thing  is 
observable,  namelv,  the  lanenage  of  the  first 
draft  was  materially  changed,  and,  as  finally 
adopted,  1^  the  question  upon  inference 
merely.  Instead  of  declaring  that  this  officer 
is  removable  by  the  President,  in  plain  and 
wunistakable  phrase,  an  equivocal  expression 
was  finalljr  adopted,  which  it  was  thought 
would  partially  meet  the  views  of  the  majority 
lud  yet  decide  nothing  absolutely. 

But  let  us  ooUce  for  a  moment  this  discussion 
•f  1789.  I  am  not  inclined  to  underrate  the 
value  of  that  debate,  but  as  forming  any  rule 
or  guide  for  us  I  cannot  give  it  great  import- 
ance. The  leading  mind  which  controllea  the 
removal  party  was  that  of  Hr.  Madison,  and 
he,  it  is  known,  argued  against  his  views  ex- 
pressed before  the  Constitution  was  adopted. 
Whether  he  began  to  have  glimmering  hopes 
of  the  Presidency  himselfl  will  not  say,  bat  it 
certainly  detracts  from  the  value  of  big  opiaione 
X»  know  that  his  views  expressed  atier  the 
Constitution  was  adopted  were  different  from 
those  eutertaiaed  when  he  was  uiving  its  adop- 
tion. But,  as  I  understand  that  discussion,  the 
ar^ment  tamed  largely  npon  the  necessity  of 
this  power  reatiiig  somewhere  at  a  time  when 
there  was  a  pressing  emergency  for  its  exercise. 

The  first  proposition  was-made  by  Mr.  Madi- 
son that  there  be  established  an  Executive 
Department,  comprising  the  Departments  of 
Foreign  Affairs,  of  the  War,  and  of  the  Treas- 
ury, tne  chief  officers  thereof  to  be  called  Sec- 
retaries; to  be  nominated  by  the  President  and 
Ull^tnted  by  and  with  the  advice  and  consent 


of  the  Senate,  and  "  to  b«  removable  by  the 
President"  This  resolution  was  finally  made 
the  basis  for  three  separate  bills,  couched  in 
similar  language,  creating  the  Department  of 
Foreign  Affairs,  Department  of  the  Treasury, 
and  Departmentof  War.  The  bill  creating  the 
Department  of  Foreign  Affairs  was  first  taken 
up,  and  gave  rise  -to  a  long  discussion.  This 
bill  was  amended  by  inserting  in  the  second 
article  words  implying  the  right  of  the  Presi- 
dent to  remove  the  Secretary,  and  was  subse- 
quently amended  by  striking  out  of  the  first 
article  the  authority  of  the  President  to  make 
suck  removals.  This  last  amendment  was 
carried  by  a  vote  of  81  ayes  to  19  noes,  and 
the  bill,  as  amended,  passed  the  House  by  a 
vote  of  29  to  22.  In  the  Senate  the  bill  was 
carried  by  the  casting  vote  of  the  Vice  Presi- 
dent. 

It  is  an  easily  understood  principle  that  where 
two  or  more  unite  in  an  act  they  may  delegate 
the  authority  in  all  to  any  one  of  the  number; 
and  this,  we  may  say,  was  done  inferentially 
by  the  vote  I  have  noticed.  But,  sirs,  the  Sen- 
ate has  since  spoken  upon  this  very  subject 
many  times,  as  I  shall  show,  and  on  every 
occasion  in  unmistakable  condemnation  of  the 
principle  laid  down  by  the  respondent. 

When  John  Quincy  Adams,  in  1826,  at- 
tempted to  entangle  the  United  States  in  an 
alliance  with  the  new  republics  of  South  Amer- 
ica, and  to  establish  what  was  popularly  termed 
the  "Panama  mission,"  this  encroachment 
upon  legislative  prerogative  was  sturdily  re- 
sisted ;  the  Senate  insisting  npon  its  rights  to 
the  utmost,  even  to  contending  that  when  a 
new  mission  is  created  it  creates  a  new  office, 
which  does  not  come  under  the  class  of  vacan- 
cies, and  therefore  the  President  has  no  right 
to  fill  it  by  » temporary  appointment. 

Under  every  Administration  since  the  days 
of  Monroe  we  observe  attempts  by  the  Execu- 
tive to  monopolize  the  right  of  appointment; 
but  in  every  instance  these  encroachments  were 
resisted,  the  Senate  successfully  asserting  its 
joint  authority  to  appoint  and  remove.  In  the 
session  of  1825-26,  warned  by  the  attempted 
exerciseof  this  assumed  powerby  Mr.  Adamsin 
the  case  of  the  Panama  mission,  a  select  com- 
mittee was  appointed  by  the  Senate,  charged 
with  an  inquiry  into  the  expediency  of  reduc- 
ing executive  patronage,  which  committee  re- 
ported six  bills,  intended  to  control  and  reg- 
ulate different  branches  of  the  public  service 
and  limit  some  exercises  of  executive  power. 
In  one  of  the  six  bills,  to  secnre  in  office  faith- 
ful collectors  and  disbursers  of  the  revenue, 
the  President  was  required  to  report  to  Con- 
gress the  causes  for  each  removaL  The  section 
of  the  bill  to  that  effect  reads : 

"  That  in  all  nominationa  made  by  the  President 
to  the  tienate  to  fill  vaoaooies  oooasiooed  by  on  ez- 
orciss  of  the  President's  power  to  remore  from  offioo 
the  fact  of  tho  removal  shall  bo  stated  to  tbo  Senate 
at  the  same  time  that  the  nomination  is  made,  with 
a  statement  of  the  reasons  forwiuoh  snob  officer  may 
have  been  removed." 

Benton  says  this  was  intended  to  operate 
as  a  restraint  npon  removals  without  cause, 
and — 

"  Was  a  recognition  of  a  principle  essential  to  the 
proper  ezeroiae  of  the  appoin tins  power,  aod  entirely 
consonant  with  Hr.  Jeflerson's  idea  of  removals,  but 
never  admitted  by  any  Administration  nor  enforced 
by  the  Senate  acainst  mj  one— always  waitinc  the 
legal  enactment.  The  opinion  of  nine  snob'  Senators 
as  composed  the  conimitteowho  proposed  to  leicalixe 
this  principle,  all  of  them  democratic  and  most  of 
them  Mred  and  ezperienoed,  should  stand  for  a  per- 
suasive reason  why  this  principle  should  bo  logal- 
itoi."—Benlo»'t  Tkirlv  Ytan'  Vitw,  vol.  1,  chap.  29. 

During  Jackson's  administration  this  power 
of  removal,  as  claimed  by  the  accused,  came 
before  the  Senate  many  times,  and  never  but 
to  receive  a  decided  condemnation.  Upon  the 
breaking  np  of  Jackson's  first  Cabinet  Mr. 
Van  Burcn  was  nominated  to  the  Senate  as 
minister  to  England.  His  confirmation  was 
opposed  for  several  reasons,  and  among  them 
it  was  charged  that  heintroduced,  as  Jackson's 
Secretary  of  State,  a  system  of  proscription  or 
removal  for  opinion's  sake,  and  a  formal  mo- 
tion was  made  by  Mr.  Holmes,  of  Maine,  to 
laiie  a  committee,  with  jiower  lo  send  lor  per- 


sons and  papers,  to  inqu\fe'  into  the  oharget 
and  report  to  the  Senate.  But  this  looked  so 
much  like  an  impeachment  of  the  President 
that  it  was  dropped.  The  same  reasons  for  the 
rejection  were  urged,  however.  Among  those 
who  insisted  upon  the  rejection  for  the  reason 
I  have  stated,  among  others,  were  Cloy,  Web- 
ster, Clayton,  Colonel  Hayne  of  South  Caro- 
lina, Governor  Moore  of  Alabama,  and  not 
least  on  the  list  was  Thomas  Ewing  of  Ohio. 
Van  Buren  was  rejected,  and  the  right  of  the 
Senate  and  the  tmth  of  the  principle  I  now 
insist  npon  were  vindicated. 

During  Jackson's  second  termthe  question 
came  up  before  the  Senate  in  a  different  form. 
The  ofiioes  of  bank  directors  to  the  United 
States  Bank  were  about  to  be  vacated  by  limit- 
ation of  their  term.  Jackson  desired  the  re- 
appointment of,  and  accordingly  nominated, 
the  incumbents.  The  Senate,  for  their  own 
reasons,  rejected  the  nominees.  Jackson  then 
attempted  to  coerce  the  Senate  into  the  appoint- 
ment, and  accordingly  sent  the  same  namei 
back,  intimating  in  his  message  that  he  woald 
nominate  no  ouiers.  The  nominations  went 
to  a  committee,  who  r^orted  a  resolution  rec- 
ommending rejection,  which  was  immediatelj 
adopted.  The  report  was  an  able  review  of  the 
power  of  the  Senate,  and  oonclndes  as  ibllows: 

"  The  Senate  perceive,  with  regret,  an  intimatios 
in  the  message  that  the  Preaident  may  not  see  Si  to 
send  to  theSeoate  the  namea  of  any  other  petwDito 
bo  directors  of  the  bank  ezcept  those  whose  nomina- 
tions havo  been  already  rejeoted..  While  the  Seaate 
will  exercise  iUown  rights  aoeordiag  to  its  awn  views 
of  duty,  it  will  leave  to  the  other  officcrsof  the  Qor- 
ornment  todeoide  for  themselves  on  themannerthey 
will  perform  their  duties.  The  committee  know  no 
reasons  why  these  offices  should  not  be  filled :  or  why, 
in  this  case,  no  farther  nominations  should  be  mode, 
after  the  Senate  has  exercised  its  unquestionable 
right  of  rejecting  particular  persons  who  have  been 
nomiDated.  any  more  than  in  other  oases.  The  Sen- 
ate will  be  ready  at  all  times  to  receive  and  consider 
any  such  nominations  as  the  President  may  present 
to  It." 

The  Senate  had  condemned  the  assumption 
of  the  President  in  presuming  to  remove  for 
opinion's  sake,  and  here  we  have  a  condemna- 
tion of  his  attempt  to  perpetuate  in  office  hii 
own  favorites  against  the  wish  of  the  Senate. 

But  Jackson  persisted  in  putting  the  question 
to  every  conceivable  test,  and  removed  his  Sec- 
retary of  the  Treasury  (Mr.  Duane)  because  he 
refused  to  do  what  he  conceived  to  be  a  viola- 
tion of  the  law  and  his  duty  in  the  removal  of 
the  public  deposits.  This  was  during  a  vaca- 
tion of  the  Senate.  The  late  Chief  Justice 
Taney  was  put  in  charge  of  the  Department, 
and  at  once  carried  out  the  plans  of  Jackson. 
Upon  the  assembling  of  Congress  Mr.  Clayin-^ 
troduced  into  the  Senate  two  resolutions  in 
relation  to  the  matter.  The  first  one  was  as 
follows : 

"  Th  at  by  dismissing  th  e  late  Secretary  of  the  Treas- 
ury bccaase  be  would  not,  contrary  to  his  sense  of 
his  own  daty,  remove  the  money  of  the  United  States 
in  deposit  with  the  Bank  of  the  United  States  and  lis 
branches,  in  onnformit^ with  the  President's  opinion, 
and  by  appointing  his  snccessor  to  effect  such  re- 
moTal,  which  has  been  done,  the  President  has  as- 
sumed the  exercise  of  a  power  over  the  Treasury  of 
the  United  States  not  granted  to  him  by  the  Consti- 
tution and  laws,  and  dangerous  to  tho  liberties  of  the 
people." 

The  resolution  was  adopted  by  a  vote  of  2S 
to  18. 

Jackson  held  the  nomination  of  Taney  as 
Secretary  of  the  Treasury  in  his  pocket  antil 
the  last  week  of  the  session  of  Congress ;  but 
it  was  rejected  as  soon  as  sent  to  tEe  Senate. 
An  acceptable  name  was  afterwards  presented, 
and  the  matter  ended. 

The  next  expression  of  the  Senate  upon  the 
power  of  the  President  to  remove  a  Cabinet 
minister  was  even  more  decided  in  its  con- 
demnation of  the  false  doctrine  derived  frooi 
the  debate  of  1789.  I  refer,  sir,  to  the  passage 
of  the  tennre-of-office  act  over  the  veto,  and 
of  coarse  by  two  thirds  of  both  Houses  of  Con- 
gress, on  March  2,  1867.  Botii  Senate  and 
House  here  united  in  this  expression  ;  and  in 
this  they  spoke  for  every  representative  ele- 
ment of  this  Government  and  for  the  whole 
people. 

Need  I  add  to  this  chain  of  uniform  decision 
the  last  vote  of  the  Senate  given  on  the  2l8t  day 
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I  of  February,  wittiip  twelv«  hoars  after  tbe  re- 

i  Bpoodent  had  made  the  attempt  to  remove  Mr. 

Stanton? 

It  is  plain  to  mj  mind  that  those  who  voted 
with  the  majority  in  1789  were  not  nnderatood 
'  to  give  license  to  wholesale  and  causeless  re- 
movals by  the  President.  And  we  have  the 
very  highest  evidence  of  this  not  only  in  the 
decisions  of  the  Senate,  which  I  have  noticed, 
but  in  the  uniform  practice  of  the  Government 
throughout  all  Administrations.  I  do  not  find 
that  the  first  President  ever  exercised  the 
power  of  removal,  but  if  he  did  so,  it  will  be 
seen,  I  venture  to  assert,  that  he  consulted  the 
Senate  at  the  time  or  at  its  first  session.  I  do 
find,  however,  an  example  of  hn  great  respect 
for,  and  deference  to,  that  body  which  the  Con- 
stitution had  made  his  aid  in  making  appoint- 
ments. 

Less  than  a  month  after  the  bill  had  passed 
organizing  the  Department  of  Foreign  Affairs 
lie  aent  to  .the  Senate  tbu  name  of  Benjamin 
Fisbbonrne  as  naval  officer  at  the  port  of 
Savannah.  The  Senrfte  rejected  the  nomina- 
tion. The  President,  fearing  that  in  this  there 
might  be  some  misconception  of  his  motives 
sentanothername,  butgave  his  reasons  in  justi- 
fication for  nominating  Colonel  Fishboump. 

When  John  Adams  desired  to  displace  Mr. 
Pickering,  his  Secretary  of  State,  and  appoint 
another  be  notified  the  incumbent  tliiit  he 
would,  on  a  certain  day,  cease  to  be  Secretary 
of  State.  Meanvhile;-the  Senate  being  in  ses- 
sion, he  sent  in  the  nomination  of  John  Mar- 
shall, who  was  confirmed ;  and  thus  Mr.  Pick- 
ering was  removed,  not  by  the  President  under 
any  power  the  law  gave,  but  under  the  Consti- 
tution and  by  virtue  of  the  power  incident  to 
tbe  appointing  power  vesting  in  the  Senate 
and  the  President.  This  is  a  vei7  striking 
and  practical  illustration  of  the  doctrine  then 
supposed  to  be  the  trae  one,  and  it  was  bat 
following  out  the  tme  spirit  of  the  opinions 
expressed  in  the  great  debate  of  1789. 

Jefferson,  the  President  who  initiated  the 
practice  of  removals,  and  was  the  first  to  con- 
fide his  favors  to  his  own  party,  made  it  a  fund- 
amental principle  that  removals  were  only 
to  be  made  for  cause.  March  7,  1807,  only 
three  days  atler  his  induction  into  office,  he 
writes  to  Mr.  Monroe : 

"  8«me  removals,  I  know,  mutt  be  made.  They 
moat  bo  as  few  at  posaible,  done  gradually,  and  bot- 
tomed on  Home  malvertatioo  or  lohereot  diaqualifi- 
oation." 

Oa  the  23d  of  the  same  month  he  thus  writes 
to  the  Governor  of  Virginia,  Mr.  Giles: 

"Oood  men,  to  whom  tbore  is  no  objection  but  a 
difference  of  political  opinion,  prnctiocd  ouljr  so  far 
u  tbe  risbt  of  a  private  eitizon  will  justify,  are  not 
l>roper  subieeU  of  removal." 

Six  days  afler  he  writes  to  Qldridge  Oerry, 

afterward  Vice  President: 

"Mr.  Adams's  last  appointments,  when  he  knew 

!  be  was  appointiDg  counselors  and  aids  for  me,  not 

i  for  himself,  1  set  aside  as  fast  as  depends  on  me. 

Offioen  who  have  been  ijailty  of  ^  iss  abuse  of  office, 

Boch  at  marshals  paekinc  juries,  &<s„  I  shaJl  now 

remove,^  my  predecessor  ought  in  jiutlioe  to  hare 

done.    The  iostances  will  be  few,  and  Eovorurd  by 

strict  rule  and  not  party  passion.     Ttie  right  of 

opinion  shall  suffer  no  invasion  from  me." 

How,  air,  did  Mr.  Jefferson  proceed  to  dis- 

flace  incompeleut  o^  untrustworthy  officers? 
f  there  was  a  vacation  of  the  Senate  be  ap- 
pointed successors  and  gave  notice  to  the  in- 
cumbent of  his  action.  The  successor  then 
became  the  legal  ofiicer,  and  tbe  incumbent 
was  removed  by  virtue  of  the  now  appointment 
working  a  revocation  of  the  old  commission. 
If  tbe  Senate  was  in  session  when  this  tran- 
spired he  seat  the  nominations  to  that  body, 
and  their  concurrence  in  the  new  appointment 
worked  the  revocation.  If  the  Senate  was 
not  in  session  at  the  time  he  sent  the  nomina- 
tions to  that  body  at  its  next  meeting,  and  the 
confirmation  concluded  the  appointment,  its 
I  action  being  an  order  or  approval  nunc  pro 
:  tunc.  And  this  has  been  true  of  every  Admin- 
i  i^ttration  except  the  present  one.  I  ask  coun- 
sel for  tbe .  respondent  to  show  a  single  re- 
moval from  office  by  any  Pi-esident  that  was 
ever  bold  of  legal  force  that  was  not  at  the 
tim«  or  at  a  subsequeut  date  approved  by  tbe 


Senate.  When  this  is  done  the  spirit  and  the 
letter  of  the  Constitution  are  met,  and  when  it 
is  not  done  both  are  violated.  Jefferson  did 
not  create  vacancies.  In  making  new  appoint- 
ments he  rewarded  bis  friends,  and  for  cause 
be  displaced  incompetent  men  by  appointing 
suceessors,  but  his  action  was  always  subject 
to  review  by  the  Senate.  The  Supreme  Court 
;9aid  upon  this  point  in  ex  frarte  Hennen :  "  The 
removal  takes  place  in  virtue  of  the  new  ap- 
pointment by  mere  operation  of  law."  Not 
tbe  mere  nomination,  out  the  appointment. 

Mr.  Madison's  administration  will  be  searched 
in  vain  to  find  an  instance  where  he  ran  counter 
to  the  will  of  the  Senate  in  this  matter  of  re- 
movals and  appointments.  In  every  instance 
where  changes  were  made  the  Senate  legalized 
them  if  they  were  appointments  coming  within 
the  first  clause  of  the  second  section,  article 
second,  of  the  Constitution. 

I  do  not  find  that  any  occasion  arose  in  Mr. 
Monroe's  administration  to  present  the  ques- 
tion. I  have  elsewhere  noticed  the  opinion  of 
bis  Attorney  General,  William  Wirt,  upon  the 
duties  of  the  President  in  relation  to  the  exe- 
cution of  laws  which  by  their  terms  are  to  be 
executed  by  officers  named  in  the  law.  Tbisopin- 
ion  completely  overthrows  the  assumption  of 
this  respondent. 

John  Quincy  Adams  succeeded  Mr.  Monroe. 
There  was  no  occasion  tor  removals  for  politi- 
cal causes  at  this  time.  There  was  no  revolu- 
tion of  parties.  Mr.  Adams  had  occupied  tbe 
first  place  in  Mr.  Monroe's  Cabinet  daring  tbe 
whole  term  of  eight  years,  and  stood  in  con- 
currence with  bis  appointments.  It  was  called 
"tbe  era  of  good  feeling."  It  will  be  found 
that  ho  made  no  change  in  offices  filled  by 
nomination  to  the  Senate  which  were  not  con- 
curred in  by  that  body. 

When  Jaokson  came  in  there  was  an  entire 
political  revolution  in  the  eountry.  He  formed 
iris  Cabinet,  as  all  other  Presidents  had  done, 
by  nomination  tu  the  Senate.'  He  displaced 
officials  by  nominating  successors  when  the 
Senate  was  in  session,  or  issuing  commissions 
during  vacation,  which  stood  or  fell  as  the  first 
Senate  thereafter  decided.  We  have  already 
seen  how  quickly  the  Senate  brought  this 
President  to  account  for  bis  first  usurpation  in 
the  matter  of  removals  when  he  removed  Mr. 
Duane  firom  the  Treasury,  although  it  was  done 
during  vacation. 

Van  Buren  succeeded  Jackson,  and  nowhere 
can  I  find  that  he  violated  the  eeneral  practice 
of  filling  appointments  and  rnaxing  removals. 

Harrison  s  administration  presents  another 
instance  of  a  complete  revelation  in  party 
power.  President  Harrison  in  no  instance  ran 
coanter  to  the  Senate  or  made  removals  or 
appointments  which  were  without  tbe  Senate's 
concurrence.  Mr.  Tyler,  who  succeeded  him 
but  a  month  after  his  inauguration,  was  so 
impressed  with  the  history  of  Jackson's  at- 
tempted usurpation  that  he  made  this  very 
subject  tbe  occasion  for  remark  in  his  inaugu- 
ral message.     He  said : 

"  Id  view  of  the  fact,  well  svouobed  in  history,  that 
tho  tendency  of  all  hutiian  instiluttoDS  is  to  oonoen- 
trate  power  io  the  hands  of  u  stnKle  man,  aud  that 
their  uitimatodownfollbasproceeded  from  this  cause, 
1  deem  it  to  be  of  tho  most  esseutiat  importance  that 
a  complete  separation  should  take  place  between 
tbe  sword  and  the  purse.  No  matter  where  or  how 
the  ^ublio  moneys  shall  be  deposited,  so  long  as  the 
President  oau  exert  the  power  of  appointins  and  re- 
moving at  his  pleasure  the  agents  selected  for  their 
custody  the  Commander-in-Chief  of  the  Army  and 
Navy  Is,  in  fact,  tho  Treasurer,  A  permanent  aud 
radical  change  should  therefore  bo  decreed.  The 
patronage  incidental  to  the  preaidontial  office,  al- 
ready great,  is  constantly  incrcasioR.  Such  ioorease 
is  destined  to  keep  pace  with  the  growth  of  our  pop- 
ulation, until,  without  a  figure  of  speech,  an  army 
of  office-holders  may  be  spread  over  the  land.  The 
anroBlrained  power  exerted'  by  a  selfishly  ambitious 
man,  in  order  either  to  perpetuate  his  authority  or 
to  band  it  over  to  some  favorite  as  his  successor,  may 
load  to  the  employment  of  ull  the'means  within  his 
control  to  accomplish  his  object.  The  right  to  re- 
move ttom  office,  while  subjected  to  no  just  reetraint, 
is  inevitably  destined  to  produce  a  spirit  uf  crouob- 
ing  servility  with  the  omcial  corps,  which,  in  order 
to  uphold  the  hand  ivbiob  feeds  them,  would  lead  to 
direct  and  active  interference  with  elections,  both 
State  aud  Federal,  thereby  suttjecting  tbe  course  of 
Slate  legislation  to  tho  dictatiou  of  tno  ehief  ezeon- 
tive  officer  and  making  the  will  of  that  officer  abso- 
lute and  supreme." 


,  When  subsequently  he  found  himself  at  vari- 
ance with  his  Cabinet,  instead  of  removing 
them  he  caused  scandalous  things  to  be  writteti 
and  published  of  them  in  public  newspapers, 
and  revealed  the  Cabinet  consultations,  which 
were  published  in  the  same  way,  thus  making 
the  position  of  the  Cabinet  so  unpleasant  that 
they  resigned.  What  I  now  state  is  alludod  to 
in  Mr.  Ewine's  letter  of  resignation.  (Ben- 
ton's Thirty  Years  View,  p.  353.) 

I  will  not  pursue  the  history  of  removals  and' 
appointments  in  subsequent  Administrations, 
but  I  assert  that  there  will  not  be  found  in  the 
practice  pursued  in  any  of  them  the  slightest 
warrant  for  overriding  tbe  Senate  either  in 
appointments  or  removals  without  authority 
of  law. 

It  is  well  understood  that  immediately  upon 
the  inauguration  of  a  President  the  Senate  is 
called  together  in  extra  session  ond  at  once  go 
into  executive  session  to  consider  any  new 
appointments  to  be  made.  Cabinet  changes  are 
then  made  and  submitted.  If  the  President 
could  remove  and  appoint  without  them  such 
proceeding  would  be  useless.  Indeed,  the 
President,  having  in  mind  the  selection  of  a 
Cabinet  he  had  reason  to  believe  would  be 
rejected  by  the  Senate,  would  accomplish  bis 
purpose  by  withlioldi.ig  all  nominations  until 
the  Senate  adjourned,  and  thus  defeat  the  very 
purpose  of  the  Constitution  in  requiring  the 
coucurrence  of  the  Senate. 

Much  weight  has  been  attached  to  the  judi- 
cial decisions  upon  the  power  of  removal.  A 
close  scrutiny  of  these  will  show  that  they  do 
not  decide  the  question  here  discussed. 

The  opinion  of  the  Supreme  Court  in  ex 
parte  Hennen  establishes  this  simple  proposi-  . 
lion  and  no  other,  namely:  the  power  of  re- 
moval in  tbe  absence  of  all  constitntional  or 
statutory  regulation  is  incident  to  tbe  power 
of  appointment.  Hennen  was  appointed  clerk 
of  a  court  in  Louisiana.  The  law  creating  the 
court  gave  the  judgfe  the  power  to  appoint  the 
clerk,  but  was  silent  as  to  how  he  might  be'  ' 
removed.  The  judge  removed  Hennen.  The 
Supreme  Court  of  the  United  States  held,  on 
appeal,  that  the  power  of  removal  was  incident 
to  the  power  of  appointment,  and  sustained 
the  judge  of  the  court  accordingly.  The  court, 
in  remarking  upon  the  clause  of  the  Constitu- 
tion under  discussion,  remark : 

"  No  one  denied  tbe  power  of  the  President  and 
Senate  jointly,  to  remove  when  the  tenure  of  the 
office  was  not  fixed  by  tho  Constitution:  wbieh  wm 
a  fhll  recognition  of  the  principle  that  the  power  of 
removal  was  incident  to  the  powerof  appointment." 

Any  lawyer  will  see  that  this  is  all  the  court 
was  called  upon  to  say,  and  in  going  beyond 
this  to  discuss  what  had  been  the  opinions  ex- 
pressed in  the  First  Congress  was  mere  dictum, 
and  is  not  to  be  considered  as  judicial  inter- 
pretation. It  is  no  new  tiling  for  courts  to  go 
outside  of  the  ca.<te  before  them,  and  the  Su- 
preme Court  is  not  an  exception.  There  is 
not,  Mr.  President,  as  no  one  knows  better 
than  yourself,  a  single  decision  recorded  in 
the  Supreme  Court  reports,  where  the  power 
of  the  President  to  remove  from  office  in  vio- 
lation of  the  expressed  wish  of  the  Senate  was 
drawn  in  question.  Trace  the  history  of  all 
removals  by  the  President  down  to  the  present 
time,  and  there  will  be  found  no  instance  where 
a  removal  has  been  made  to  which  the  Senate 
bos  not  made  the  act  its  own,  expressly  or  im- 
pliedly, by  confirming  the  successor  to  the 
office  made  vacant  by  removal,  and  this,  sir, 
takes  all  decided  cases  ont  of  this  discussion. 

What  we  claim  is  that  the  Senate  mast  cither 
be  first  consulted  in  the  removal,  or  it  must 
subsequently  to  the  removal  assent  thereto. 

In    Marbnry  vs.   Madison   (1   Cranch)   the 

Sower  of  the  President  to  remove  was  not 
irectly  made  a  question.  Marbury  was  nom- 
inated a  justice  of  the  peace  for  the  District  of 
Columbia  under  a  law  which  fixed  the  tenure 
of  bis  office  at  four  years.  Tbe  Senate  had 
concurrAl  in  the  nomination,  and  the  commis- 
sion was  signed  by  the  President  but  not  y»-t 
delivered.  Mr.  Madisouj  the  Secretary  of 
State,  refused'  to  deliver  it,  and  a  uuinaamvt 
was  sued  oat  to  compel  him  lo  do  so.    Tbe 
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eourt  decided  that  a  mandamus  could  not. lip 
against  the  bead  of  an  executive  Department 
Upon  the  right  of  Marbury  to  bis  commission, 
however,  the  court  said: 

"Somo  point  «f  time  mast  b«  taken  vhen  the  power 
«f  the  Sxeoutive  over  an  officer,  notremoTablo  at  bis 
will,  moat  eeaee.  Tbe  point  of  time  most  be  when 
tbe  conalitntional  power  of  appointmeDt  has  been 
<  leroieed.  And  this  power  baa  been  exercised  when 
the  laat  act,  required  from  tbe  perwn  posaeesing  tbe 
power,  bu  been  performed." 

By  the  act  of  1789,  creating  the  Department 
of  Iforeign  Affairs,  it  was  made  tbe  duty  of  the 
Secretary  of  that  Department  to  affix  the  seal 
of  the  United  States  to  all  commissions  signed 
hy  the  President.  Upontbepointastowhether 
the  President  could  arrest  the  commission  here 
the  court  said: 

"Tbia  is  not  a  prooeeding  wbiob  may  be  varied  if 
lbaJ|adgmentof  theEseoutivesballsaggestonomore 
eligible;  hut  it  aprteiteoum,  aeeurateltimarktdout 
bylaw,  and  ia  to  be  ttrictlv  ji^riued.  It  is  the  dutr  of 
uieSeoretary  of  St^te  to  conform  to  the  law,  and  in 
ibis  beisiuD  olBoerof  the  United  Statea,  bound  to 
obey  the  laws.  Ue  acts  under  the  authority  of  tbe 
law,  and  not  by  tbe  instructions  of  the  President." 

If  that  case  bears  upon  this,  it  goes  only  to 
■how  that  the  President  cannot  interfere  with 
the  due  progress  of  tbe  law,  under  the  assump- 
tion that  he  is  Chief  Executive,  and  therefore 
possessed  of  power  to  control  ail  executive 
offices. 

If  there  are  any  decisions  of  the  Supreme 
Court  directly  in  point  they  have  escaped  me. 
I  assume  there  are  none,  for  the  respondent 
states  that  he  was  governed  in  his  action  mainly 
to  make  a  case  for  the  cburts,  in  order  to  obtain 
a  judicial  decision.  For  the  first  time  in  our 
history  have  we  a  direct  issue  between  tbe  two 
appointing  powers.  For  the  first  time  have 
we  a  case  where  the  Senate,  refusing  to  concur 
in  a  removal,  the  Preudent  ignores  that  body 
and  defies  its  expressed  will,  and  that,  too,  in 
the  face  of  a  positive  enactment. 

Sirs,  I  contend  that  the  Department  of  War 
to-day,  of  which  Edwin  M.  Stanton  is  Secre- 
tary, is  not  the  Department  of  War  of  which 
•  'Uenry  Knox  was  Secretary  under  George 
Washington.  I  have  shown  that  by  the  act  of 
1789  the  Uw  simply  created  tbe  Department, 
but  assigned  uo  duties  to  it  except  such  as 
might  suggest  themselves  as  necessary  to  the 
President.    • 

The  Department  remained  thus,  without  any 
duties  imposed  u[>on  it  by  law,  and  without  any 
legislation  recognizing  its  importance  or  its  dis- 
tiaotiveness,  until  May  8,  1798.  Meanwhile, 
the  dnties  pertaining  to  the  Navy  had  been 
taken  from  the  War  Department  and  conferred 
onaseparate  Department;  Congress  bad  given 
the  power  to  make  contracts  for  war  and  navy 
materials  to  the  Secretary  of  the  Treasury. 

By  the  act  of  July  16,  1798,  it  was  provided 
that  all  contracts  and  all  purchases  for  the 
military  service  should  be  made  by  direction 
of  tbe  Secretary  of  War.  The  law  also  made 
N.  it  the  duty  of  the  public  purveyor,  who  was  an 
important  officer  and  responsible  for  large  sums 
of  money,  to  report  to  the  Secretary  of  War. 
The  change  here  may  seem  unimportant,  but 
it  marks  the  beginning  of  that  emancipation 
of  the  War  Department  from  the  manacles  of 
ezecotive  control  which  is  now  by  law  made 
BO  coibplete. 

The  subsequent  laws  organizing  the  pay  de- 
partment, the  quartermaster  and  commissary 
departments,  tbe  engineer  and  ordnance  corps, 
all  recognize  the  Secretary  of  War  as  in  many 
respects  the  chief  and  sole  executive  officer  for 
the  discharge  of  specific  duties  with  which  the 
President  had  notiiing  whatever  to  do. 

Still  later,  in  1812,  when  an  army  was  raised 
to  meet  the  apprehended  war  with  Qreat 
Britain,  greater  powers  were  conferred  on  the 
Secretary  of  War.  In  the  Indian  wars,  in  the 
war  with  Mexico,  and  especially  in  tjie  late 
war  against  rebellion,  Congress  seemed  to  have 
treated  the  Secretary  of  War  as  the  only  ex- 
ecutive officer  with  whom  they  had  anything 
to  do,  so  far  as  that  Department  was  concerned, 
and  the  legislation  does  not  in  many  instances 
recognise  Uie  existence  of  a  Chief  Executive,  so 
great  and  powerful  an  engine  of  government 
,      bad  the  War  Department  become.     Uesolu- 


Uons  of  inquiry  for  information  in^elation  to 
militsry  affairs  were  all  directed  to  tbe  Secre- 
tary of  War,  and  he  made  answer  to  Congress 
himself  without  consultation  with  the  Presi- 
dent. The  entire  and  immense  system  of  pur- 
chase and  supplies  for  the  Army,  the  organiza- 
tion and  equipment  of  troops,  the  moving  of 
troops  and  military  supplies,  the  sequestration 
of  the  enemy's  property,  the  entire  internal 
management  of  Army  affairs,  the  payment  and 
disbursement  of  millions  of  dollars  annually, 
the  adjustment  of  numberless  claims  against 
the  Qovernment,  are  all  by  law  imposed  upon 
tbe  Secretary  of  War.  -Indeed,  the  War  De- 
partment has,  by  virtue  of  laws  passed  since 
1789,  been  completely  changed,  andinstead  of 
being  a  mereappendageto  uie  executive  office, 
with  an  amanuensis  in  it  to  write  what  the 
President  might  dictate,  it  is  now,  next  to  the 
Treasury,  the  most  powerful  and  important 
Department  of  the  Government. 

Take  up  the  statute-books  and  compare  the 
laws  as  they  now  stand  and  as  they  stood  when 
Congress  spoke  the  Department  into  exist- 
ence by  four  short  sections  in  the  act  of  1789. 
You  will  find  that  there  is  soarcelv  a  vestige 
of  the  act  of  1789  left  in  force.  That  made 
the  Department  of  War  a  part  of  the  executive 
office,  with  its  whole  control  in  the  President. 
The  laws  now  place  the  specific  dnties  of  that 
vast  Departmentin  tbe  hands  of  the  Secretary, 
and  hold  him  alone  responsible.  The  very 
necessities  of  our  national  growth  have  wrought 
this  change,  and  the  people  have  come  to  hold 
the  President  no  longer  responsible,  as  they 
once  did,  for  the  conduct  of  the  Executive  De- 
partments. Any  one  who,  during  the  late  war, 
had  occasion  to  appeal  from  Mr.  Stanton's 
decision  in  matters  appertaining  to  his  legal 
functions  knows  that  what  I  state  was  recog- 
nized by  the  President  as  true. 

This,  too,  has  been  recognized  by  judicial 
decision.  The  President  has  no  right  to  per- 
form execntive  acts  by  law  given  to  his  Secre- 
taries, He  had  this  right  in  1789  because  the 
law  made  them  the  executors  of  his  will  merely. 

Can  the  President  make  a  contract  for  the 
snpply  of  the  Army  or  Navy  which  tbe  courts 
would  hold  binding?  Can  he  give  legal  effect 
to  an  act  which  the  law  requires  a  particular 
officer  of  the  Government  to  do  ?  Can  be  step 
into  the  War,  Treasury,  or  Navy  Departments 
and  sign  official  papers  which  tbe  Secretaries 
sign  and  make  his  acts  legal  ?  If  he  is  the 
chief  and  only  controlling  Executive,  why  has 
not  be  cut  the  Gordian  knot  by  taking  the  War 
Department  reins  into  bis  own  hands  until  the 
Senate  shall  confirm  his  nominees? 

There  ean  be  no  other  safe  view  to  take  of 
this  question — any  other  leads  to  despotism. 
In  speaking  of  the  Executive  Departments  dur- 
ing the  great  discussion  upon  President  Jack- 
son's removal  of  his  Secretary  of  the  Treasury, 
Mr.  Clay  said : 

"We  have  established  and  designated  offices,  and 
appointed  officers  in  each  of  these  reapectivo  Depart- 
ments to  execute  the  duticii  renpeotively  allalted  to 
them.  The  President,  it  is  true,  presides  over  the 
whole.  Specific  duties  are  often  a.s8igncd  by  partic- 
ular laws  to  bim  alone,  or  to  other  omcors  under  his 
BUpertDtendcDce,  llis  parcutul  eye  is  presumed  to 
survey  the  whole  extent  of  the  system  in  all  its 
movements;  but  has  ho  power  to  como  into  Congress 
and  say  such  laws  only  shall  you  pass;  to  go  into  the 
courts  and  prescribe  the  decisions  ihcy  may  pro- 
nounce; or  oven  to  enter  the  oQlues  of  administra- 
tion, and  wboreduties  are  specially  confided  to  those 
officers  to  substitute  his  will  to  their  duty?  Or  bos 
he  a  right,  when  those  functionaries,  deliberating 
upon  their  own  solemn  obligations  to  the  people, 
hare  moved  forward  in  their  assigned  spheres,  to 
arrest  their  lawful  progress  because  tbeyhave  dared 
to  act  contrary  to  his  pleasure?  No,  sir.  No,  sir. 
Uis  is  a  high  and  glorious  station,  hut  it  is  one  of 
observation  and  superintendence.  It  is  to  see  that 
obstructions  in  the  forward  movement  of  Govern- 
ment, unlawfully  interposed,  shall  bo  abated  by  legit- 
imate aod  oompelent  means." 

Will  gentlemen  consider  for  a  moment  the 
tremendous  consequences  of  the  doctrine 
claimed  by  this  respondent?  If,  sirs,  this 
Senate  concede  the  power  arrogated  to  the 
President,  he  is  henceforward  the  Govern- 
ment. Even  Congress  is  powerless  to  arrest 
his  despotic  rule. 

Suppose  he  desired  to  force  upon  the  coun- 


tiy  a  certain  policy,  and  chose  the  Secretaiy 
of  the  Treasury,  with  his  immense  power,  for 
his  instrument.  That  officer  might  decline  to 
execute  the  President's  will,  and. claim  that 
the  law  conferred  upon  him  alone  certain  spe- 
cific dnties  which  be  could  not  conscientious!; 
abandon  to  tbe  dictates  of  the  President.  1'lie 
remedy  is  at  hand,  and  the  official  guillotiue 
commences  its  work.  An  obsequious  tool  of 
the  Executive  is  placed  at  the  head  of  tlie 
Treasury,  and  the  Senate  and  the  people  are 
tied  hand  and  foot.  He  may  remove  at  any 
time.  He  may  withhold  the  name  of  the  ap- 
pointee till  the  very  close  of  an  intervening 
Senate,  and  should  the  Senate  reject  he  may 
reappoint  the«ame  person  or  another  equally 
sabservient.  Indeed,  sir,  if  the  absolute  power 
claimed  is  conceded,  he  may  so  arrange  the 
appointment  as  to  avoid  submitting  it  at  all  to 
the  Senate.  Can  it  be  possible  that  a  power 
so  tremendous  in  its  consequences  was  ever 
intended? 

If  the  Congress  of  the  United  States  have  no 
right  by  legislative  enactment  to  fix  the  tenure 
to  certain  offices,  and  exercise  their  joint 
authority  in  appointments  as  well  as  removals 
from  office,  what  restriction  is  there  on  the 
President's  power? 

If  he  can  control  the  Treasury  by  this  in- 
genious, not  to  say  despotic  means,  does  his 
power  end  there?  Ue  may  remove  the  Sec- 
retary of  War  and  tbe  General-in-Chief,  if  tbey 
dare  dispute  his  policy.  He  thus  possesses 
himself  of  the  purse  of  the  nation  and  next  its 
Army.  Let  me  ask  the  learned  counsel,  ifthey 
be  correct  in  claiming  the  inherent  right  of 
removal  in  the  President,  where  is  the  author 
ity  that  makes  Sherman's,  Sheridan's,  or  Far- 
ragut's  commissions  more  than  blank  parch- 
ment before  the  imperial  throne  at  the  White 
House?  Under  what  authority  can  the  Sec- 
retaries of  the  Navy,  of  State,  Department  of 
Interior,  Postmaster  General,  aod  the  thou- 
sands of  officers  of  the  several  execobve 
branches  of  Government,  scattered  all  over  the 
laud,  shield  themselves  from  the  withering  and 
corrupting  touch  of  the  executive  wand,  when 
he  chooses  to  command  their  removal? 

If  the  President  can  do  these  things  with 
impunity,  let  me  ask  if  we  have  not  that  state 
of  government  forewarned  by  Mr.  Seward's 
question,  "  Will  you  have  Andrew  Johnson 
President  or  king?" 

We  hear  much  said  about  tbe  so-called  Cab- 
inet council  of  the  President.  The  heads  of 
Executive  Departments  have  become  Cabinet 
ministers,  who  hover  around  their  chief  as  aids 
to  a  general  of  the  Army,  and  the  argument  is 
used  that  you  might  with  tbe  same  propriety 
force  an  obnoxious  aid  upon  a  general  as  an 
obnoxious  Cabinet  minister  upon  the  President. 
Sirs,  what  is  the  origin  of  Cabinet  councils,  and 
whence  comes  the  appellation  Cabinet  min- 
ister? I  do  not  find  them  anywhere  in  tbe 
law  which  organized  the  several  Departmebts. 
Let  us  not  be  deceived  by  names.  I  know  of 
no  authority  for  convening  Cabinet  conclaves 
semi-weekly,  and  I  fear  these  councils  are 
cabals  in'  which  the  public  weal  is  much  less 
discussed  than  the  party  weal. 

Tell  me  why  the  Postmaster  General  need 
be  called  to  consult  as  to  how  the  Navy  De- 
partment should  be  administered ;  and  what 
necessary  connection  is  there  between  the  du- 
ties of  tbe  Attorney  General  as  prescribed  by 
law  and  those  appertaining  to  the  War  De- 
partment? Sirs,  the  so-called  Cabinet  coun- 
cils are  misleading  us,  and  so  far  has  this 
independent  and  self-constituted  board  of  Gov- 
ernment directors  counseled  the  accused  that 
he  sets  up  the  diSierence  existing  betweenJiim 
and  the  Secretary  of  War  as  working  their  loss 
of  the  latter's  counsel  in  this  cabal,  and  from 
this  he  excuses  bis  attempt  to  remove  bim. 
Yuu  are  asked  to  give  legal  existence  to  tliia 
Cabinet,  and  say  the  Secretajry  of  War  Las 
duties  to  perform  there,  failing  in  which  be 
must  leave  his  Department.  This  Cal>iaet 
appendage  to  our  executive  government  ia  an 
innovation,  and  should  not  be  legalized. 

The  Constitution  says  tbe  President  "  may 
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re<juire  the  opinion,  in  writing,  of  the  principal 
ollicers  of  each  of  the  Executive  Departments 
upon  any  iubject  relating  to  the  duties  of  their 
respective  offices." 

But,  sirs,  it  nowhere  authorizes  him  to  con- 
solidate the  heads  of  these  Departments  into  a 
cabal  to  discuss  party  politics,  and  devise  ways 
(o  perpetuate  their  tenure  by  securing  the  re- 
election of  their  chief.  There  is  danger  in  our 
forgetting  that  the  law-making  power  of  this 
Government  has  imposed  duties  and  obliga- 
tious  upon  these  heads  of  Departments  which 
they  cannot  delegate  to  the  President,  much 
less  the  Cabinet,  and  which  neither  the  Presi- 
dent nor  the  Cabinet  can  arrogate  to  them- 
selves. 

In  this  portion  of  the  defense  set  up  I  do  not 
find  that  any  breach  of  duty  is  charged  to  the 
Secretary  of  War.  It  does  not  appear  that  he 
has  been  derelict  in  anything  enjoined  upon 
him  by  law.  Ko,  sirs ;  he  has  ceased  to  be  an 
agreeable  companion  to  the  President's  Cabi- 
net tea  parties,  and  he  must  be  decapitated. 
Under  all  this  lies  much  of  that  evil  growing 
out  of  the  power  arrogated  to  the  President. 
Here  is  the  seed  of  executive  consolidation, 
of  which  the  fathers  had  such  dread.  These 
secret  meetings  tend  to'destroy  that  independ- 
ence of  administration  which  the  law  contem- 
plates. Kapoleon  used  to  say  that  councils  of 
war  never  fought  battles.  I  think,  sirs,  I  may 
say  that  Cabinet  councils  do  not  always  exe- 
cute laws. 

I  come  now  to  notice  the  second  branch  of 
the  offense  involved  in  the  hrst  charge,  namely : 

Had  ths  Fuesident  power  to  remote  ths 
Secretary  of  War  in  violation  of  the  ten- 
ube-of-office  act? 

The  first  sectioo^of  this  act  reads  as  follows: 

"  That  •very  penon  holding  anroiriloSoeto  whiob 
be  ba«  been  appointed  by  and  with  the  advice  and 
consent  of  the  Senate,  and  every  person  who  sliall 
hereafter  be  appointed  to  any  suob  office,  and  shall 
become  duly  qnalitied  to  act  therein,  is  and  shall  be 
eulilled  to  hold  saoh  office  until  a  auooessor  shall 
hnve  been  appointed  by  the  President,  with  the  ad- 
vice and  consent  of  the  Senate,  and  doty  oaalifled; 
and  that  the  Secretaries  of  State,  of  the  Treasury, 
of  War,  of  the  Navy,  and  of  the  Interior,  the  Post- 
muter  General  and  the  Attorney  Qeneral,  shall  hold 
their  offices  respectively  for  and  dnrinK  the  term  of 
the  President  by  whom  they  may  have  been  ap- 
pointed, and  for  one  month  thereafter,  subject  to 
removal  by  and  with  the  advice  and  consent  of  the 
Senate." 

It  is  urged  by  the  accused,  in  order  to  evade 
the  necessary  consequences  attending  a  viola- 
tion of  this  act,  first,  that  it  is  unconstitutional ; 
and  second,  that  it  does  not  reach  Mr.  Stan- 
ton's case. 

The  first  of  these  points  goes  to  the  power 
of  Congress  to  enact  any  law  on  the  subject  of 
tenure  of  office,  while  the  second  is  a  legal 
quibble  upon  the  language  of  the  law,  which 
the  respondent  knows  better  than  any  oneelse 
isjt  plain  violation  of  the  spirit  and  intent,  not 
to  s^y  letter  of  the  act.  Let  us  consider  briefly 
these  two  points. 

First:  Is  THE  tenure  act  cosstitctional? 

It  would  seem  idle  to  discuss  a  question  which, 
so  far  as  this  Senate  is  concerned,  is  res  adju- 
dicata.  I  am  surprised,  sirs,  to  find  counsel 
of  such  eminence  as  those  pleading  for  the 
accused  coming  before  a  court  and  rearguing 
with  pretentious  hopes  of  reversing  a  decision 
deliberately  made  by  over  two  thirds  of  this 
body.  Would  they  thus  presume  before  the 
Supreme  Court  of  the  United  States  ?  One  of 
the  counsel  once  sat  upon  that  bench.  Would 
he  have  tolerated  an  argument  upon  a  decision 
of  that  court  which  had  been  rendered  after 
repeated  examinations  by  the  most  learned  of 
the  country,  exhausting  every  phase  of  argu- 
ment on  both  sides,  and  which  decision  was 
finally  concurred  in  by  two  thirds  of  the  court? 

Bat  the  qnestion  is  before  the  Senate  again ; 
has  been  elaborately  argued,  and  courtesy  to 
the  counsel  for  the  respondent,  if  no  other 
reason  offers,  would  seem  to  require  for  it  a 
pasaing  notice. 

I  do  not  observe  in  the  remarks  of  counsel 
ally  argument  different  from  that  given  in  the 
message  vetoing  the  act  of  March  2, 1867.  This 
did  not  prevail  before  the  Senate  then,  and  I 


see  no  reason  why  it  should  now.  We  are  told 
there  that  the  question  arose  and  was  settled 
in  the  discussion  of  1789  when  the  War  De- 
partment and  the  Foreign  Department  were 
created.  I  think  the  question  presented  then 
is  much  misapprehended.  It  was  not  whether 
Congress  had  the  power  to  legislate  upon  the 
subject.  It  was  whether  they  ought  to  confer 
the  power  of  removal  on  the  President.  If 
the  power  inheres  in  the  President  the  act  then 
passed  was  wholly  gratuitous  and  unnecessary. 
To  my  mind  the  persistent  determination  with 
which  the  majority  (and  a  small  one  it  was) 
insisted  upon  putting  into  those  acts  of  1789  a 
clause  impliedly  giving  the  power  of  removal 
to  the  President  is  the  highest  proof  of  their 
belief  in  thepower  of  Congress  to  legislate  upon 
the  subject,  and  that  without  legislation  the 
President  would  not  possess  the  authority  to 
remove.  If  Congress  was  competent  to  grant 
the  power  to  the  President,  are^they  not  eqaally 
competent  to  withhold  it? 

The  only  officers  of  the  Government  whose 
tenure  is  fixed  by  the  Constitution  are  the 
President  and  Vice  President  and  the  judges 
of  the  Supreme  Court  and  such  inferior  courts 
as  Congress  may  establish.  (Art.  2  and  8.) 
The  President  and  Vice  President  hold  for  four 
years,  but  Congress  may  remove  them  by  im- 
peachment. The  jndges  hold  "during  good 
behavior,"  but  who  candeci.le  thegoodorbad 
behavior  of  judges  except  Congress  ?  Congress 
cannot  abridge  the  tenure  of  the  office,  but 
they  can  abridge  the  officer's  tenure  by  im- 
peaching him. 

This,  sirs,  is  the  only  limitation  npon  Con- 
gress anywhere  to  be  found  in  the  Constitution 
upon  the  subject  of  controlling  official  tenure. 

The  Constitution  is  silent  upon  the  subject 
of  tenure.  I  hold,  therefore,  that  the  whole 
power  is  vested  in  Congress  to  provide,  when- 
ever and  however  they  choose,  both  for  ap- 
pointment to  and  removal  from  office.  There 
is  not  an  officer  mentioned  in  the  second  clause 
of  the  second  article  over  whom  Congress  has 
not  control  in  such  manner  as  the^  mav  bylaw 
provide,  except  in  the  cases  mentioned. 

Congress  is  perfectly  competent  to  fix  any 
tenure  It  deems  nest  to  embassadors,  ministers, 
consuls;  or  any  other  officers  than  those  whose 
term  of  office  is  fixed  by  the  Constitution. 
The  section  of  the  Constitution  to  which  I  hnve 
alluded  only  provides  for  the  manner  of  ap- 
pointment; it  does  not  restrain  Congress  from 
giving  a  tenure  to  the  offices  which  it  estab- 
Tishes,  and  to  impose  such  restraint  b^  impli- 
cation is  wholly  unwarrantable.  Nothing  but 
the  method  of  appointment  is  attempted  to  be 
controlled.  Suppose  Congress  should  determ- 
ine that  the  efficiency  of  our  diplomatic  sys- 
tem is  greatly  impaired  by  the  frequent  and 
causeless  changes  made  among  ministers,  em- 
bassadors, or  consuls,  and  that  the  practice  of 
putting  spies  upon  them,  and  crediting  such 
mythical  men  as  McCracken,  and  recalling 
ministers  npon  their  statements,  should  be 
stopped — could  no  law  be  passed  fixing  their 
tenure,  requiring  the  Presiaent  to  advise  with 
the  Senate  before  recalling  the  minister,  leav- 
ing us  unrepresented  abroad,  except  where  he 
did  so  for  good  cause  7 

The  object  of  the  Constitution  was  to  pro- 
vide the  means  of  filling  offices  which  Con- 
gress might  establish.  No  intention  was  ex- 
pressed to  control  absolutely  the  tenure  of  the 
office  or  prohibit  Congress  from  prescribing 
means  of  removal. 

If  Congress  cannot  do  more  than  make  the 
office  and  prescribe  the  duties  incumbent  upon 
the  person  filling  it,  in  the  matter  of  those  offi- 
cers referred  to  m  the  first  part  of  section  sec- 
ond, article  second,  how  can  Congress  do  more 
in  the  creating  of  inferior  officers  spoken  of 
in  the  last  part  of  the  section?  It  says,  "Con- 
gress may  vest  the  appointment  of  such  infe- 
rior officers  as  they  think  proper  in  the  Presi- 
dent alone,  in  the  courts  of  law,  or  in  the 
heads  of  Departments."  Suppose  Congress 
create  a  board  of  examiners  to  examine  into 
the  national  banks,  and  give  the  President  the 
power  to  appoint  them.     Congress  has  then 


exhausted  all  the  directly-conferred  power 
given  them  by  the  letter  of  the  Constitution, 
and  they  are  powerless  to  fix  the  tenure  here 
if  they  are  in  the  other  cases.  The  argument 
urged  is  that  the  power  to  remove  is  incident 
to  the  power  to  appoint  The  President  by 
law  appoints,  and,  therefore,  he  alone  can 
terminate  the  officer's  tenure.  Congress,  by 
giving  the  President  the  power  to  appoint,  is 
estopped  from  fixing  the  tenure,  so  as  to  con- 
trol the  President's  removing  prerogative.  But, 
sirs,  we  know  this  is  not  trae.  The  country  it 
filled  with  officers,  civil  and  military,  some  of 
them  appointed  by  the  President  alone,  othei* 
by  and  with  the  advice  and  consent  of  the  Sea- 
ate,  and  yet  Congress,  in  these  cases,  has  never 
been  held  to  be  powerless  to  fix  the  tenare. 

Wherein  is  the  difference  between  the  Con- 
stitution saying  the  President  and  Senate  ntay 
appoint  certain  officers  created  by  law,  or 
the  Constitution  saying  Congress  may  provide, 
means  of  filling  certain  offices?  The  will  of ' 
the  people  is  expressed  in  the  same  manner 
through  the  Constitution  directly  to  the  Presi- 
dent and  Senate  in  one  case,  and  indirectly  to 
the  President,  to  courts  of  law,  or  heads  of 
Departments  in  the  uiher  case,  bat  in  neither 
case  do  they  say  through  the  Constitntioni 
directly  or  impliedly,  that  Congress,  who  create 
the  office,  shall  not  adjust  its  tenure.  The 
reason  for  giving  the  appointment  of  inferior 
officers  into  other  hands  than  the  Senate  and 
President  was  to  provide  for  speedy  execution 
of  the  law  and  for  early  action  in  filling  the 
offices.  Inferior  officers  were  of  less  import- 
ance; they  were, numerous;  vacancies  were 
constandpr  occurring,  and  hence  the  necessity 
of  relieving  the  Senate  and  President  from 
acting  joinUy.  But  the  reason  for  giving  Con- 
gress power  to  control  the  tenare  of  iuferior 
offices  applies  with  much  greater  weight  in  the 
case  of  higher  officers,  whose  wanton  and 
capricious  removal  may  lead  to  infinitely  more 
dangerousconsequences. 

It  this  view  be  correct,  there  can  be  nothing 
leftof  the  argiimentagainstthe  constitutionality 
of  the  tenure  act.  in  Marbury  vs.  Madison 
the  case  of  an  officer  appointed  by  the  Presi- 
dent and  Senate  is  presented,  where  the  law 
also  fixed  the  tenure  of  the  office  at  five  years. 
In  this  case  the  court  said : 

"If  the  officer  be  removable  «<li«imtfa^«i*  Prmi- 
dent,  then  a  new  appointment  may  be  immediatelir 
made  and  the  rights  of  the  officer  teminated;  if  the 
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officer  is  by  law  not  removable  attbe  will  of  the  Presi- 
dent, the  rifhts  the  officer  hasaoouired  areproteeted 
by  the  law,  and  are  not  reandiable  by  the  FresidenL 
Ihey  eaonot  be  extiagnisbed  by  theKxeentive." 

This  wonld  be  bad  law  if  Congress  were  pow- 
eriess  to  fix  a  teunre,  and  it  is  no  answer  to 
say  Congress  may  fix  the  number  of  years  the 
officer  is  to  serve,  for  if  the  term  of  years  can 
be  fixed  so  can  the  manner  of  his  removal. 

If  Congress  can  pass  one  step  beyond  the 
power  to  create  the  office  and  provide  for  fill- 
ing it,  then  they  can  regulate  the  tenure  io 
any  and  all  particulars.  The  question  cannot 
turn  upon  who  are  or  who  are  not  inferior 
officers,  for  here  we  would  be  left  in  a  maze 
and  labyrinth,  and  the  President  could  shield 
himself  behind  a  will-o'-the-wisp.  The  Con- 
stitution does  not  ]>retend  to  define  who  are 
or  who  are  not  inferior  officers,  and  the 
fact  that  tills  is  left  undefined  shows  that 
the  matter  of  controlling  the  tenure  by  con- 
gressional enactment  of  cither  the  one  or  the 
other  was  not  the  question  the  framers  had 
in  mind.  It  was  much  discussed  in  1789  as 
to  whether  the  heads  of  Departments  are  in- 
ferior offieers,  and  the  result  of  the  discussion 
is  doubtful,  and  really  settled  nothing.  (1 
Lloyd's  Debates,  480  to  000 ;  Sergeant  on  Con- 
stitution, ch.29,  (ch.  81;)  2  Lloyd's  Debates, 
1  to  12.)  But  whether  they  are  or  are  not 
does  not  affect  the  qnestion  in  hand.  Because 
this  appointment  is  to  be  by  both  Senate  and 
President  does  not  settle  it,  else  every  petty 
postmaster  and  collector  in  the  country  must 
be  held  to  rank  with  embassadors,  ministers, 
and  judges  of  the  Supreme  Court.  What  rule 
determines  whether  the  Gencral-in-Chief  and 
all  subordinate  military  officeraare  or  are  not 

LJiyiii^cu  uy  ^J  Vv  V^  jx  1-V- 


262 


SUPPLEMENT  TO 


inferior  officers?  There  is  none.  The  Army 
is  a  creature  of  law,  and  Congress  has  always 
regulated  it  aa  it  <:bo8e.  Some  of  its  officers 
were  placed  under  the  control  of  the  War  De- 
partment ;  some  minor  ones  even  appointed 
by  the  Secretary.  Others  were  nominated  to 
and  confirmed  by  the  Senate.  In  point  of  fact, 
however,  officers  of  the  Army  are  not  regarded 
as  inferior  officers,  yet  Congress  has  regulated 
the  whole  Army  system,  imposing  restraints 
upon  the  President  in  many  ways  with  regard 
to  it.  The  question  came  up  in  Mr.  Monroe's 
administration,  and  was  discussed  in  his  mes- 
sage of  April  12,  1822.  (1  Ex.  Journal,  286.) 
The  Senate  disagreed  with  Mr.  Monroe,  and 
held  that  Congress  had  the  right  to  fix  the 
rule  as  to  promotions  and  ap^intments  as 
well  as  to  reductions  in  the  Army,  and  that 
this  right  had,  to  that  time,  never  been  dis- 
puted by  any  President.'  It  is  true  this  was 
claimed  under  the  general  power  to  make  all 
needful  rules  and  regulations  for  the  govern- 
ment of  the  Army,  but  that  clause  of  the  Con- 
stitution confers  no  more  executive  control 
on  Congress  in  respect  to  the  Army  than  does 
the  clause  which  provides  that  Congress  shall 
establish  post  offices  and  post  roads  over  the 
manner  of  appointing  postmasters. 
Story  says,  (sec.  1687:) 

"  Aa  far  as  Congress  ponanes  the  power  to  regu- 
late and  delegate  the  appointment  of  inferior  officers, 
so  far  the^  may  prescribe  the  term  of  office,  tho  man- 
ner in  which  and  the  persons  by  whom  the  removal 
M  well  as  the  appointment  to  office  may  be  made." 

But,  as  we  have  seen,  the  clause  of  the  Con- 
stitution on  this  subject  does  not  define  who 
are  inferior  officers,  and  does  not  separate 
them  from  other  officers,  with  any  view  to  give 
Congress  greater  control  over  their  tenure  than 
in  other  cases,  we  are  brought  back  again  to 
my  position,  that  there  is  no  restraint  upon 
Congress  to  regulate  the  tenure  in  the  one  case 
more  than  the  other. 

The  officers  of  the  army  then  coming  within 
the  class  :itled  superior,  as  distinguished  from 
interior,  tlH-y  are  to  be  placed  beside  and  are 
to  rank  with  embassadors,  ministers.  Cabinet 
olliuers,  &c.',  and  if  Congress  is  competent  to 
control  the  tenure  of  the  one  it  is  of  the  other. 
Unfortunately  for  the  consistency  of  the  re- 
spondent's special  plea,  he  is  on  the  record 
against  himself. 

By  the  act  of  July  18, 1866,  section  five,  it  is 
provided  that — 

"No  officer  in  tho  military  or  naval  service  shall, 
in  liiuo  of  peaoe,  be  dismissed  from  sorvice  cxoept 
upon,  aDd  in  pursuance  of^  tho  sentence  of  a  court- 
martial  tu  that  effect  or  in  commutatioa  therefor." 

Here  is  a  direct  inroad  upon  the  prerogative 
of  the  President  as  now  set  up,  and  admits 
the  whole  principle  here  contended  for.  Where 
were  the  vigilant  advisers  of  the  President 
when  he  approved  the  bill  and  made  it  law? 
Was  there  no  genius  of  executive  prerogatives 
near  to  whisper  "  Veto?"  Was  the  facile  logic 
of  the  law  officer  of  the  President  reserving 
itself  for  this  occasion? 

But  this  principle  of  recognizing  the  ri^Ai  or 
power  of  Congress  to  legislate  as  to  how  an 
officer  is  to  be  displaced  had  the  sanction  of 
Mr,  Lincoln  in  the  act  of  February  2o,  1868, 
'  creating  the  office  of  Comptroller  of  the  Cur- 
rency,   it  provides  as  follows: 

"  He  shah  be  appaiated  by  the  President,  on  the 
nomination  of  the  Secretary  of  the  Treasury,  by  and 
with  the  advice  and  consent  of  the  Senate,  and  shall 
bold  hie  office  for  the  term  of  twoyearSiUnleassoonor 
reinoved  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate." 

This  is  not  a  power  recently  claimed  by  Con- 
gress. I  have  shown  in  anotlier  part  of  the 
argument  that  many  unsuccessful  efforts  were 
made  at  different  periods  of  our  national  his- 
tory to  pass  laws  similar  to  the  present  tenure 
act,  iind  they  were  supported  by  members  of 
all  shades  of  politics.  The  constitutionality 
of  such  laws  was  not  questioned,  but  the  bills 
always  failed  from  executive  influences  brought 
to  bear  upon  Congress.  Mr.  Benton  was  an 
curliest  advocate  of  a  tenure  act  limiting  execu- 
tive coutrul  over  appointments  and  removals. 

JiLr.  Clay  and  Mr.  Webster  have  left  upon  the 
records  ol  the  Senate  arguments  not  only  show- 


ing the  constitutionality  of  such  laws,  but  giving 
the  most  weighty  reasons  forpassing  them  upon 
the  grounds  of  public  policy  and  safety. 

In  1885  a  lengthy  discussion  occurre<l  upon 
an  amendment  offered  by  Mr;  Clay  to  a  pend- 
ing bill  which  embraced  every  princiirfo  of  the 
present  tenure  act.  I  will  be  pardoned  for 
givicg  a  condensed  statement  of  the  view  taken 
at  that  time  by  three  Senators  who  partici- 
pated in  the  discussion^  as  giving  briefly  the 
whole  argument  upon  this  question.  Mr.  Clay 
supported  his  position  by  the  following  argu- 
ments, among  others : 

"  It  is  legislative  antherity  which  oroatps  the  office, 
defines  its  duties,  and  may  prescribe  its  duration.  1 
speak,  of  course,  of  offices  not  created  by  the  Consti- 
tution, but  the  law.  The  office  coming  into  existence 
by  the  will  of  Congress,  the  same  will  may  provide 
how  and  in  what  manner  the  office  and  officer  shall 
cease  to  exist.  It  may  direct  the  conditions  on  which 
he  shall  hold  the  office  and  wKen  and  how  ho  shall 
bedismtssed.  Suppose  the  Condlitution  hadomitted 
to  prescribe  the  tenure  of  the  judicial  oath,  could  not 
Congress  do  it  ?    ' 

"  But  the  Constitution  has  not  fixed  the  tenure  of 
any  subordinate  officers,  and  therefore  Congress  may 
supply  the  omission.  It  would  bo  unreasonable  to 
contend  that  although  Congress,  in  pursuance  of  the 
public  good,  brings  the  office  and  the  officer  into  be- 
ing andassigns  their  purposes,  yet  the  President  has 
a  control  over  tho  officer  which  Congress  cannot  reaob 
and  regulate."  •  •  •  •  "The precedent 
of  1789  was  established  in  the  Uouse  of  Roprbscnta- 
tives  against  the  opinion  of  a  large  and  able  minor- 
ity, and  in  the  Senate  by  tho  casting  vote  of  the  Vioe 
President,  John  Adams.  It  is  imposMibie  to  read  the 
debate  which  it  occasioned  nitbout  being  impressed 
with  the  conviction  that  the  just  confidence  reposed 
in  the  father  of  his  country,  then  at  tho  head  of  the 
Government,  had  great,  if  not  decisive,  iaflnenoe  io 
ostablishingit.  Ithasnevcr,  priorto  tho  commence- 
ment of  tho  present  Administration,  been  submitted 
totheptocessof  review."  •  •  •  •  "No  one 
can  carefully  examine  the  debate  in  the  House  of 
Itopresentativea  in  1789  without  being  struck  with 
the  superiority  of  the  argument  on  the  side  of  the 
minority,  and  the  unsatisfaotoiy  nature  of  that  of 
the  majority." 

Daniel  Webster  agreed  with  Mr.  Clay  in  his 
position  in  the  following  language  used  by  him 
on  I  he  occasion : 

"  I  think,  then,  air,  that  tho  power  of  appointment 
naturally  and  necessarily  includes  the  power  of  re- 
moval where  no  limitation  is  expressed  nor  any 
tenure  but  that  at  will  declared.    The  power  of  ap- 

g ointment  being  conferred  on  the  Preaident  and 
enate  I  think  tne  power  of  removal  went  alongwith 
it,  and  should  have  been  regarded  as  a  part  of  it,  and 
exercised  by  the  same  hands.  I  think  the  Legislature 
possesses  the  power  of  regulating  the  oondition,  dura- 
tion, qualification,  and  tenure  of  office  in  all  cases 
where  the  Constitution  has  made  no  express  pro- 
vision on  the  anbject.  I  am,  therefore,  of  opinion 
that  it  is  competent  for  Congress  to  decide  by  law,  as 
one  qualification  of  the  tenuro  of  office,  that  the  in- 
onmbent  shall  remain  in  place  till  thcPresident  shall 
remove  him  for  reasons  to  bo  stated  to  the  Senate. 
And  I  amof  opinion  thatthis  qualification,  mild  and 
gentle  as  it  is.  will  have  some  ofi'cGt  in  arresting  the 
evils  which  beset  the  progress  of  the  Government 
and  seriously  threatoa  its  future  prosperity." 

This  view  was  sustained  by  Hon.  Thomas 
Ewing  of  Ohio : 

"Mr.  Ewin;;  spoke  at  length  upon  the  question  of 
removals,  miuntaining  that  tho  Constitution  does  not 
confer  on  the  President  alone  the  power  of  removal ; 
that  is  a  matter  of  legislative  provision,  subject  to  be 
vested,  modified,  ohangcd,  or  taken  away  at  tlieir 
ivill:  and  ifitis  not  regulated  at  all  by  law,  itrests  in 
the  President,  in  conjunction  with  tho  Senate,  as  part 
of  the  appointing  power." 

The  respondent  cannot,  I  think,  find  support 
in  any  precedent  or  decision,  or  by  any  right 
construction  of  the  Constitution.  What,  then, 
becomes  of  his  reliance  upon  these  in  defense 
of  his  willful  violations  of  the  act  7  He  stands 
convicted  by  his  own  confession.  Did  he  make 
a  mistake  iniiis  research^  and  did  he  innocently 
misinterpret  the  Constitution?  These  mis- 
takes and  these  innocent  misinterpretations  are 
too  serious  to  be  thus  condoned.  To  admit 
them  as  a  good  defense  would  emasculate  every 
criminal  law  tn  the  land,  and  leave  all  public 
officers  free  to  misinterpret  statutes  with  im- 
punity, and,  no  matter  what  the  consequences, 
they  could  shield  themselves  from  punishment. 
Mr.  Johnson's  pretended  prototype,  Jackson, 
did  not  30  understand  the  law.  When  the  Senate 

Eassed  the  resolution  declaring  his  removal  of 
is  Secretary  of  the  Treasurv,  Mr.  Duane,  a 
usurpation,  Jackson  regarded  it  as  equivalent 
to  impeachment.  In  his  protest  to  the  Senate 
he  said — 

"  That  the  resolution  does  not  expressly  allege  that 
the  assumption  of  power  and  authority  which  itcon- 
domns  was  intentional  and  eorrupt,  is  no  answer  to 


the  preoe^ng  view  of  its  eharaoter  and  effect.  The 
act  thus  oondemned  neoeeanrily  implies  volition  and 
design  in  the  individual  to  whom  it  is  imputed,  and, 
being  unlawful  in  its  character,  tho  legal  conclusion 
is,  that  it  was  prompted  by  improper  motives,  and 
committed  with  on  unlawful  intenL  The  charge  ii 
not  of  a  mistake  in  the  exercise  of  supposed  powers, 
but  of  the  assumption  of  powers  not  conferred  by  the 
Constitution  and  taws,  but  in  derogation  of  both,  and 
nothing  is  suggested  to  excuse  or  palliate  the  turpi- 
tude of  the  act.  In  the  absence  of  any  such  exciu« 
or  palliation  there  is  room  only  for  one  inference, 
and  that  is,  thattheintent  was  unlawful  and  corrupt" 

I  cannot  believe  the  respondent  relies  upon 
this  plea  of  innocent  intent  as  amounting  even 
to  a  shadow  of  defense.  He  not  only  took  the 
risk  of  construingthe  Constitution  upon  a  ques- 
tion not  settled  by  any  judicial  decision,  but  he 
did  it  in  direct  defiance  of  the  solemn  judgment 
of  this  Senate ;  and  he  to-day  defies  this  judg- 
ment by  denouncing  the  tenure  act  as  nncoo- 
stitutional.  But  the  accused  says  even  if  the 
tenure  act  be  held  constitutional,  still  he  is 
gniltless,  because  it  does  not  apply  to  the  case 
of  Mr,  Stanton;  and  this  brings  me  to  inquire- 
Second.  Does  the  tenure  a.ct  apply  to  the 

PRESENT  SeCBETART  OP  WaS? 

It  is  a  new  method  of  ascertaining  the  mean- 
ing of  a  law,  plain  upon  its  face,  by  rcsortinj; 
to  legislative  discussions,  and  giving  in  evidence 
opinions  of  persons  affected  by  the  law.  As  s 
matter  of  fact,  it  is  well  known  the  act  was  in- 
tended to  prevent  the  very  thing  Mr.  Johnson 
attempted  in  the  matter  of  Mr.  Stanton's  re- 
moval. I  think  this  manner  of  defense  will 
not  avail  before  this  Senate.  The  law  must 
govern  in  its  natural  and  plain  intendment,  and 
will  not  be  frittered  away  by  extraneous  inter- 
pretation. The  President  in  his  veto  message 
admits  substantially  this  construction. 

The  proviso  does  not  change  the  general  pro- 
visions of  the  act  except  by  giving  a  more  defi- 
nite limit  to  the  term  ot  office,  but  the  last  para- 
graph of  the  act  puts  the  whole  question  Dsck 
into  the  hands  of  the  Senate  according  to  the 
general  intention  of  the  act,  and  provides  that 
even  the  Secretaries  are  "sulgect  to  removal 
by  and  with  the  advice  and  consent  of  the 
Senate." 

The  act  first  provides  that  all  persons  hold- 
ing civil  offices  at  the  date  of  its  passage  ap- 
pointed by  and  with  the  advice  and  consent  of 
the  Senate  shall  only  be  removed  in  the  same 
manner.  This  applies  to  the  Secretary  of  War. 
The  proviso  merely  gives  a  tenure  running  with 
the  term  of  tho  President  and  one  month  there- 
after, snbjectto  removal  by  the  ad  vice  and  con- 
sent of  the  Senate.  The  law  clearly  gives  Mr. 
Stanton  a  right  to  the  office  from  the  4th  of  ' 
March,  1865,  till  one  month  after  the  4tb  of 
March,  1869,  and  he  can  only  be  disturbed  in 
that  tenure  by  the  President  by  and  with  the 
advice  and  consent  of  the  Senate. 

Yet,  although  Mr.  Stanton  was  appointed  by 
Mr.  Lincolnio  his  first  term,  when  there  was 
no  tenure  to  the  office  fixed  by  law,  and  coij- 
tiiiued  by  Mr.  Lincoln  in  his  second  term,  itis 
argued  that  his  term  expired  one  month  after 
the  passage  of  the  tenure- of- office  act,  March 
2,  1807,  for  the  reason  that  Mr.  Lincoln's  term 
expired  at  his  death.  This  is  false  reasoning; 
the  Constitution  fixes  the  term  of  the  Presideut 
at  four  years,  and  by  law  the  commencement 
of  his  term  is  the  4th  of  March.  Will  it  be  said 
that  when  Mr.  Johnson  is  deposed  by  a  verdict 
of  the  Senate  that  the  ofiicer  who  will  succeed 
him  will  serve  for  four  years?  Certainly  not. 
Why?  Because  he  will  have  no  presidential 
term,  and  will  be  merely  serving  out  a  part  of 
the  unexpired  term  of  Mr.  Lincoln,  and  will 
go  out  of  office  4th  of  March,  18G9,  at  the  time 
Mr.  Lincoln  would  have  retired  by  expiration 
of  his  term,  had  he  lived. 

I  give  section  ten  of  the  act  of  March  1, 1792, 
which  settles  the  question  whether  the  term 
ceases  with  the  deatn  or  resignation  of  the  Pres- 
ident, which  so  clearly  decides  the  matter  and 
settles  it  that  no  argument  is  necessary  farther 
on  the  subject : 

"Sec.  10.  And  be  it /uriher  enacted,  Thatwbeoever 
the  offices  of  President  or  Vice  Preaident  shall  both 
become  vacant  the  Secretary  of  State  shall  fbrthwith 
cause  a  notification  thereof  to  be  made  to  the  execu- 
tive of  every  State,  and  shall  also  cause  the  same  to 
bo  published  in  at  leastoneof  the  newspapers  printed 
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in  aaob  Stat*,  ■paoi^rint  that  elaeton  of  the  Pnd- 
d«n  t  of  the  UnitM  States  ihkl  I  be  appointsd  or  ohocen 
in  tuo  several  States  within  thirty-four  days  preced- 
ins  the  first  Wednesday  in  December  then  next  cdsu- 
inff:  Providtd,  Iheresooll  be  the  space  of  tiro  months 
betwoea  tbedateofsuohnotification and  tbesaid  first 
WcdncjJay  in  December;  butiftboro  shall  notbctlio 
space  of  two  months  between  the  date  of  such  nofifS- 
eation  and  the  first  Wednesday  in  December,  and  if 
the  torm  for  which  the  President  and  Vice  President 
last  in  otTlco  were  elected  shall  not  expire  on  the  3d 
day  of  March  next  onsuinff,  then  tjie  Secretary  of 
SbUo  shall  speetfyinthenoufioationthattheeleoton 
shall  bo  appointed  or  chosen  within  thirty-four  days 
prcccdiDR  the  first  Wednesday  in  December  in  the 
year  next  ensninr,  within  which  time  the  electors 
shall  oooordingly  o«  appointed  or  chosen,  and  the 
elc«tors  shall  meet  and  five  their  rotes  on  the  said 
first  Wedncsdiu'  in  December,  and  the  proceedings 
and  dnties  of  the  said  electors  and  others  shall  be 
panaant  to  the  directions  prescribed  in  this  net." 

This  law  settles  certainly  the  qnestion,  if 
any  doabt  existed  before,  that  the  term  does 
not  expire  on  the  death  or  resignation  of  the 
President,  bat  continues  as  his  term  the  fonr 
years. 

Bat  I  will  not  argne  this  qnestion  at  more 
length.  If  the  judgment  of  men,  deliberately 
expressed,  can  ever  be  relied  upon,  I  think  it 
safe  to  assume  that  this  Senate  will  not  reverse 
its  jndgnaent  so  recently  expressed  upon  the 
constitutionality  and  meaning  of  the  tenure 
act.  The  only  questioD,  then,  which  remains 
is  simply  this :  has  the  accused  violated  that 
act?  No  one  knows  better  than  this  accused 
the  history  of,  and  the  purpose  to  be  secured 
by,  that  act.  It  was  ably  and  exhaustively 
discussed  on  both  sides,  in  all  aspects.  In  the 
debates  of  Congress  it  was  subsequently  re- 
viewed and  closely  analyzed  in  a  veto  message 
of  the  respondent.  No  portion  of  that  act 
escaped  his  remark,  and  no  practical  applica- 
tion which  has  been  made  of  it  since  did  he 
fail  to  cnticipate.  He  knew  before  he  attempted 
its  violation  that  more  than  three  fourths  of 
the  Representatives  of  the  people  in  Congress 
assembled  had  set  their  seal  of  disapprobation 
upon  the  reasons  given  in  the  veto  message 
and  had  enacted  the  law  by  more  than  the  con- 
stitutional number  of  rotes  required.  Nay, 
more ;  he  was  repeatedly  warned,  by  investi- 
gations made  looking  toward  just  such  a  pro- 
ceeding as  is  now  being  witnessed  in  this  court, 
that  the  people  had  instructed  their  Uepresent- 
atives  to  tolerate  no  violation  of  the  laws  con- 
stitutionally enacted.  What,  then,  is  the  vio- 
lation here  charged  upon  this  respondent,  and 
what  are  the  proofs  to  sustain  it?  Upon  the 
21st  day  of  February,  1868,  the  respondent  sent 
the  followinj^  official  order  to  Edwin  &I.  Stanton, 
Secretary  ol  War : 

ExEcnTiri!  Mawstow. 
WABHtnOTOH.  D.  C,  Febniary  ai,  1868. 

Sib:  By  virtue  of  the  power  and  authority  vested 
in  mo  as  President  by  the  Constitution  and  laws  of 
the  United  States,  you  are  hereby  remjTcd  from 
office  as  Secretary  for  the  Department  of  War,  and 
your  functions  as  such  will  terminate  upon  the  re- 
ceipt of  this  communication. 

Yon  will  transfer  to  Brevet  Major  General  Lorenso 
Thomas,  Adjutant  General  of  the  Army,  who  has 
this  day  been  authoriied  and  empowered  to  act  as 
Secretary  of  War  ad  intcriin,  all  records,  books, 
papers,  and  other  property  now  in  your  custody  and 
charge. 

Respectfttlly,  yours.         ANDREW  JOHNSON. 
Hon.  EowiK  M.  Stantok,  WosAiMon,  D.  0. 

Upon  the  same  day  he  sent  to  Lorenzo 
Thomas,  Adjutant  General  of  the  Army,  the 
following  order: 

ExKOUTirc  Hahsion, 
Washihoton,  D.  C,  February  21, 1868. 

Sib:  lion.  Edwin  M.  Stanton  havintc  been  this  day 
removed  from  the  office  as  Secretary  for  the  Depart- 
ment of  War,  yon  are  hereby  antborizcd  and  empow- 
ered to  act  as  Secretary  of  War  ad  interim,  and  will 
immediately  enter  upon  tho  discharge  of  the  duties 
pertaining  to  that  omco. 

Mr.  Stanton  has  been  instructed  to  transfer  to  yon 
all  the  records,  books,  papers,  and  other  publlo prop- 
erty now  in  his  custody  and  charge. 

Re«pcctfully,yours.         ANDREW  JOHNSON. 
Brevet  Major  General  Lorkhzo  Thouas,  Att/utcml 

Umaral  VniUd  Slal«$  Amy,  Wathintton,  D.  G. 

"  Every  person  holding  any  civil  office,  to  which 
be  has  appointed  by  and  with  theadviee  and  consent 
of  tho  Senate,"  *  •  •  •  "  is  and  shall 
be  entitled  to  hold  snch  office  until  a  snccessor  shall 
have  been  in  like  manner  appointed  and  duly  quali- 
fied." 

This  plain  and  not  to  be  misunderstood  pro- 
vision of  the  law  is  violated.  The  order  for  re- 
moval was  made  absolute  and  withoat  coudi- 


tipti.  The  President  ignored  all  "  advice  aod 
consent  of  the  Senate,  and  planted  himself 
upon  his  own  opinion  as  to  his  inherent  power 
to  net  outside  of  the  law  and  in  violation  of  it: 
and  his  answer  so  confesses.  The  proofs  of 
his  guilt  are  therefore  placed  beyond  dispute. 
What,  sirs,  says  the  law  with  regard  to  the 
crime  involved  in  such  conduct?  The  sixth 
section  of  the  same  act  declares  that  "  eveiy 
removal"  "made"  " contrary  to  the  provis- 
ions of  this  act"  "  is  hereby  declared  to  be  a 
high  misdemeanor." 

Upon  these  facts,  and  in  the  face  of  this 
law,  can  there  be  a  donbt  that  the  charge  is 
fully  sustained?  Need  we  pnrsne  the  ques- 
tion of  intent,  when  by  the  terms  of  the  law 
the  mere  act  of  removal,  in  violation  of  it,  is 
declared  a  '*high  misdemeanor?"  _  Bnt,  sirs, 
we  do  not  shrink  ^m  an  examination  into  the 
motives  which  actuated  this  accused.  The 
history  of  bis  public  acts  since  the  passage  of 
this  law  is  crowded  with  evidences  of  his  guilty 
intent.  To-day,  with  the  fear  of  that  law  be- 
fore his  eyes,  he  conforms  strictly  to  its  re- 
quirements ;  to-morrow  he  openly  defies  it  and 
oeclares  his  purpose  not  to  be  governed  by  it ; 
and,  with  the  strangest  inconsistency  sod  inde- 
cision of  character,  he  wavers  between  the 
plainest  duty  pointed  out  by  law  and  the  rash- 
est  contempt  of  all  law.  We  have  shown  bj 
the  testimony  that  nnder  his  instructions  the 
chiefs  of  the  Departments  changed  the  forms 
of  official  bonds  of  commissions  and  letters  of 
appointment  to  adapt  them  to  the  reqaitements 
of  this  law.  We  have  seen  that  within  five 
months  after  its  passage  he  gnspended  the  Sec- 
retary of  War  and  notified  the  several  Execu- 
tive Departments  that  he  had  done  so  nnder 
the  provisions  of  this  act.  We  hare  seen  that 
hnndreds  of  commissions,  to  fill  varions  offices, 
were  issued  nnder  his  sign  manual,  distinctly 
recognizing  the  prorisions  of  this  act.  Yet,  in 
defiance  of  the  law,  and  in  disregard  of  his 
own  repeated  recognition  of  it,  he  asks  this 
Senate  to  hold  him  gnlltless.  Do  the  annals 
of  criminal  trials  anywhere  present  so  mon- 
strous an  absurdity? 

But  the  circumstances  connected  with  this 
remoral  are  themselves  proof  positive  of  a 
criminal  purpose.  Upon  the  12th  of  August, 
1807,  the  President  suspended  the  Secretary 
of  War  and  appointed  Greneral  Grrant  the  ad 
interim  Secretary.  This  suspension  purported 
to  be  in  conformity  to  the  law,  and  was  acqui- 
esced in.  Under  the  provisions  of  the  second 
section  of  the  "tenure  act,"  this  removal  was 
reported  to  the  Senate  within  twenty  days  after 
its  next  meeting.  The  reasons  assigned  by 
the  President  were  duly  considered  by  the  Sen- 
ate, and  the  following  resolution  communicated 
to  the  President  as  their  decision : 

Ik  ExKCOTrvK  Sfssios. 

SSIf  ATI  ev  THR  UWTKD  StaTRB, 

January  13, 1868. 

Rmobaed,  That,  bavinst  considered  the  evidence 
and  reasons  given  by  the  President  in  his  report  of 
thol2thof  December,  1807,  for  tho  susponsinn  from 
the  office  of  Secretary  of  War  of  Edwin  M.  Stanton, 
the  Senate  do  netooncnr  in  such  suspension. 

Attested.  * 

The  law  says  in  such  case,  "but  if  the  Sen- 
ate shall  refuse  to  concur  in  such  suspension, 
such  officer  so  suspended  shall  resume  the 
functions  of  his  office,  and  the  powers  of  the 
person  so  performing  its  dnties  shall  cease." 
riie  Secretary  ad  interim  vacated  the  office 
accordingly,  and  the  suspended  Secretary  re- 
sumed his  dnties.  I  will  not  stop  now  to  speak 
of  the  nnmanly  and  disgraceful  attempt  made 
by  the  President  and  his  Cabinet  cabal  to  trick 
the  Qeneral-in-Chiefintoa  violation  of  the  law 
and  to  force  upon  Mr.  Stanton  the  alternative 
of  submitting  to  an  indirect  removal  from  office 
under  cover  of  his  suspension,  or  resorting  to 
legal  proceedings  through  the  courts  which 
conld  not  possibly  have  ended  during  the  pres- 
ent Administration.  The  history  of  all  crim- 
inals illustrates  a  constant  struggle  between 
crime  and  cowardice — the  desire  to  commit  the 
crime  and  the  fear  of  the  consequences  that  may 
follow.  The  criminal  intent  to  disregard  the 
law  wa&  never  more  manifest  in  the  mind  of 


the  accused  than  at  this  time ;  bnt  his  dread  of 
punishment  deterred  him  from  the  overt  act. 
The  answer  of  the  respondent  and  the  proofs 
spread  upon  the  record  show  that  from  the 
18th  of  January  to  the  21st  of  February  he  was 
scheming  and  devising  means  to  thwart  the 
vote  of  this  Senate  and  to  dispossess  the  Sec- 
retary of  War  ill  disregard  of  the  law,  and  yet 
to  evade,  if  possible,  the  punishment  conse- 
quent upon  its  violation.  The  law  told  hira  if 
he  should  remove  the  Secretary  he  must  do  so 
"by  and  with  the  advice  and  consent  of  the 
Senate."  He  knew  by  the  previous  vote  of 
that  body  that  no  such  "  advice  and  consent" 
would  be  given.  He,  therefore,  not  only  ad- 
monished by  the  Senate,  bnt  directed  by  the 
law,  usurped  a  power  nowhere  given,  and  issued 
his  mandate  accordingly.  With  what  effironteiy 
then  comes  in  the  plea  that  his  only  motive 
was  to  innocently  assect  his  prerogatives?  Was 
the  War  Department  to  be  made  a  mere  play- 
thing in  the  hands  of  the  Executive?  Was 
the  machinery  of  that  vast  Department  to  halt 
and  its  chief  officer  to  subject  himself  to  a  trial 
for  neglect  of  duty,  while  Mr.  Johnson  would 
amuse  himself  with  preparing  a  case  for  the 
courts?  Did  he  not  know  that  the  law  enjoined 
dnties  upon  the  Secretair  which  hecould  not  lay 
aside?  Could  he  have  for  a  moment  supposed 
that  that  officer  would  tamely  submit  to  an  order 
for  removal  in  which  he  had  every  reason  to 
believe  the  Senate  would  not  concur?  No,  sir ; 
he  comprehended  fully  the  length  and  breadth 
of  the  offense  he  was  then  committing.  He 
saw  then,  as  plainly  as  he  sees  now,  what  would 
be  the  legal  consequences  of  his  act,  and  only 
hoped  to  shield  himself  behind  that  forbearance 
which  he  had  mistaken  for  cowardice  on  the 
part  of  the  representatives  of  the  people. 

Bnt,  Mr.  President  and  Senators,  this  inquiry 
is  relieved  of  all  doubts;  the  question  is  ra 
adjudieata.  and  I  have  simply  to  read  the  de- 
cision rendered  npon  the  same  day  this  high- 
handed attempt  at  usurpation  was  made: 

Im  Exkchtivk  Sessioic, 
SgKATE  or  lux  Umisn  States, 
>M>niary21.18et. 
Whereas  the  Senate  have  raeeivad  and  considered 
the  oommunioation  of  the  President  stating  that  b* 
hod  removed  Edwin  H.  Stanton,  Secretary  of  War, 
and  had  designated   the  Adjutant  General  of  the 
Army  to  act  as  Secretary  of  War  ad  inttrim ;  There- 
fore, 

RaohedbytheScnaUafthe  JTiuted Slatet,  That,  nn- 
der the  Constitution  and  laws  of  the  Onited  States, 
the  President  has  no  power  to  remove  the  Seeretary 
of  War  and  to  designate  any  other  officer  to  perfarm 
the  duties  of  that  office  ad  tnterim. 

BEHAKCS  VPOH  AKTIOLB  SBCOKD; 

Let  us  pass  to  notice  briefly  article  second. 
The  respondent  is  here  charged  with  violating 
the  tenure-of  office  act  in  the  appointment  of 
Lorenzo  Thomas  as  Secretary  ot  War  on  the 
2l8t  of  February,  1868,  there  being  iio  vacancy 
in  said  office.  The  letter  of  appointment  is 
as  follows : 

ExxctrrivB  Mansiok. 
Washikotoh.  D.  C,  February  21, 1861. 

Sir:  Hon.  Edwin  M.  Stanton  having  been  thisday 
removed  from  the  office  as  Secretary  for  the  Depart- 
ment of  War,  yon  are  hereby  autborited  aod  empow- 
ered to  act  as  Secretary  of  War  ad  ia/eriw.  and  will 
immediately  enter  upon  the  discharge  of  the  duties 
pertaining  to  that  office. 

Mr.  Stanton  has  been  instmeted  to  transfer  to  yon 
all  thereoords,  books,  papers, and  other  public  prop- 
erty now  in  his  custody  and  charge.  _ 

Respeotfolly  yours,  ANDREW  JOHNSON. 

Brevet  Major  General  Lossiczo  Thoxas,  AdftttaiU 

General  United  Utale*  Arviy,  Watkintton,  D,  0. 

This  appointment  was  made  simnltaneously 
with  the  removal  of  Mr.  Stanton  ;  it  was  made 
with  the  full  knowledge  that  no  vacancy  ex- 
isted, and  that  the  Senate  had  so  decided ;  it 
was  made  in  defiance  of  all  those  repeated 
warnings  to  which  I  have  oUuded — that  the 
Congress  of  the  United  States  would  regard 
the  act  as  an  open  violation  of  law ;  it  was  made 
with  every  reasonable  apprehension  on  his  part 
that  it  would  lead  almost  inevitably  to  his  im- 
peachment. Indeed,  in  this  act,  as  well  as 
others  now  laid  down  to  bis  charge,  he  seems 
not  only  to  have  defied,  but  to  nave  courted 
impeachment. 

The  law  told  him  here,  as  plainly  as  it  told 
him  in  the  matter  of  removal^that  his  act  was 
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4«nooaced  as  a  bigb  miadeinesnoT  in  office.  It 
U^  kim  more.  It  said  to  the  person  who 
woold  accept  saeh  appointment  and  attempt 
to  discharge  daties  under  it,  would  thereby 
iiimself  commit  a  high  misdemeanor  in  office. 
This  resfiondent  was,  therefore,  guilty'of  the 
donbie  crime  of  himself  violating  the  law  and 
iadncing  others  to  join  him  in  the  criminal  act 
Section-six  of  the  tennre  act  says  : 

"BTer7  ranoral,  appointment,  or  employmeat 
muda,  had,  or  rMuved,  oontmry  to  tho  provisione 
of  this  act,  and  the  making,  signiDK,  scaling,  coun- 
tersigning, or  issuing  of  any  commission  or  letter  of 
aatbority  fororin  reapoct  to  anyaueh  appointment 
or  •inpioraMi;t.  tbsll  be  deemed  and  are  hereby  de- 
olarcd  to  be  hign  misdemeanors." 

What  defense  is  made  for  the  palpable  viola- 
tion of  the  law  :iow  shown  ?  The  respondent 
goes  back  to  the  act  of  February  18,  1795,  and 
rests  bis  case  upon  that  law,  which  provides 
•8  follows,  (1  Statutes-at- Large,  p.  415:) 

_"  Beit  amactedhv  the  Smote  tmdBouteaf  Beprmenta- 
iiv^t^th*  United  iStf^ta  of  America  in  Oonffrete  ajmem' 
p/ea.  That  in  case  of  vacancy  In  tho  ofUce  of  Secre- 
tary of  State,  Secretary  of  the  Treasury,  or  of  tho 
Beivetary  of  the  Departmentof  War,  orof  any  officer 
of  either  of  the  said  Dupartments  whose  appoiot- 
tnent  isnot  in  the  head  thereof,  whereby  thoycannot 
perform  the  duties  of  their  said  respective  offices,  it 
■ball  belairfal  for  the  Prwident  of  the  United  States, 
in  ease  he  shall  think  it  neoessar^,  to  authorize  any 

Serson  or  persons,  at  his  discretion,  to  perform  the 
nties  of  the  said  respective  offices  until  a  successor 
be  appointed  or  taeh  raoanoy  b«  filled:  Frooided, 
Xbat  no  one  vancancy  shall  be  supplied,  in  manner 
aforesaid,  for  a  longer  term  than  six  months," 

But  by  the  very  terms  of  the  act  of  1795  this 
tespoudent  can  there  find  no  defense  ;  that  law 
aays,  "i»  cast  of  vacancy  in  the  (yfflce  of  Sec- 
rUary  qf  the  Department  of  War  whereby 
be  cannot  perform  the  daties  of  said  office,  it 
shall  be  lawful  for  the  President  to  authorize 
any  person  to  perform  its  duties."  We  see, 
then,  ihare  mint  be  a  vacancy  in  the  office,  or 
It  disability  on  the  part  of  the  Secretary  to  act 
before  the  President  can  make  such  an  appoint- 
ment. There  was  neither  a  vacancy  nor  a  dis- 
ability existing  at  the  time  Lorenzo  Thomas 
was  appointed.  This  respondent,  then,  has 
not  only  violated  the  tenure  act,  but  he  has 
violated  the  very  law  under  which  be  claims 
unmonity.  Nothing  cao  be  plainer,  and  noth- 
ing exhibits  more  strongly  the  utter  hoUowness 
of  his  defense. 

ABTICLI  TBIBO. 

The  next  and  third  article  charges  the  Pres- 
ident with  a  violation  of  the  Constitution  of 
the  United  Slates  in  the  appointment  of  Lo- 
tonEo  Thomas  as  Secretary  of  War  while  the 
Senate  was  in  session,  no  vacancy  having  oc- 
curred during  the  recess  of  the  Senate,  and  no 
Vacancy  existing  at  the  time.  The  facts  alleged 
kre  Dot  controverted ;  the  question  presented 
to  the  Senate  under  this  article  involves  the 

? roper  constmction  of  onr  fundamental  law. 
have  prevlooslv  addressed  myself  to  the  Sen- 
ate n]>on  this  sabjeot,  and  will  not  again  enter 
upon  it 

The  line  of  inquiry  is  very  simple.  If  this 
accused  has  violated  a  law  constitutionally  en- 
acted, then  has  he  violated  the  Constitution 
itself.  He  has  sworn  to  support  the  Constitu- 
tion, and  by  that  oath  he  is  enjoined  to  "take 
care  that  the  laws  are  faithfully  executed." 
He  cannot  support  the  Constitution  and  defy 
the  laws  enacted  pursuant  to  it  any  more  than 
he  can  execnte  the  laws  faithfully  and  violate 
the  Constitution.  The  daties  are  blended,  and 
ho  cannot  violate  one  without  violating  the 
other.  If  he  be  guilty  under  either  the  first 
or  second  article,  lie  is  guilty  of  the  offense 
charged  in  the  third. 

IRTIOLCa  roUBTH,  riVTB,  SIXTH,  AND  SKVKKTH. 

The  four  succeeding  charges  allege  con- 
spiracy between  the  ref^pondent  and  Lorenao 
Thomas  and  others  unknown : 

Fiitt.  By  force,  intimidation,  and  threats 
unlawfiilly  to  hinder  Bdwin  M.  Stanton,  then 
Secretary  of  War,  from  holding  said  office, 
contrary  to  the  provisions  of  an  act  to  prevent 
and  punish  certain  conspiracies,  approved 
July  81,  1861. 

titcond.  To  prevent  and  hinder  the  execu- 
tion of  an  act  regulating  the  tenure  of  certain 
civil  offices,  passed  March  2, 1867,  by  attampt- 


ing  unlawfully  to  prevent  Edwin  M.  Stanton, 
then  Secretary  of  War,  -from  holding  said 
office. 

Third,  By  force  to  seiee,  take,  and  possess 
the  property  of  the  United  States  in  the  De- 
partment of  War,  then  and  there  in  the  cus- 
tody of  Edwin  M.  Stanton,  Secretary  of  the 
Departmentof  War,  contrary  to  an  act  to  define 
ana  punish  certain  conspiracies,  approved 
July31,  18G1.     " 

Fourth,  To  seize,  take,  and  possess  the 
property  of  the  United  States  in  the  Depart- 
ment of  War,  and  in  custody  of  said  Stanton, 
with  intent  to  disregard  and  violate  an  act 
regulating  the  tenure  of  certain  civil  offices, 
passed  March  2,  1807. 

That  part  of  the  conspiracyact  which  defines 
the  offenses  here  charged  is  as  follows : 

"That  if  two  or  more  pcraoos,  within  any  State  or 
Territory  of  the  United  StatA.  shall  conspire  to- 
gether" •  *  •  *  "to  oppose  by  force 
tlicanthorityof  theOovemment  of  tfai!  United  States, 
or  by  force  to  prevent,  hinder,  or  delay  the  exeoutinu 
of  any  law  of  the  United  Slates,  or  by  ftirce  to  seize, 
take,  or  possess  any  property  of  the  United  States, 
atrainst  the  will  or  contrary  to  the  authority  of  the 
United  States,  or  by  force  or  intimidation  or  threat 
to  prevent  any  person  from  accepting  or  holding  auy 
office  or  trust  or  pinco  of  confidence  under  the 
United  Statoe,  each  and  every  person  so  offending 
shall  be  guilty  of  a  high  orime." 

The  acts  which  he  has  himself  admitted  to 
have  done  and  those  proved  against  him  by 
the  undisputed  testimony  of  witnesses  bring 
his  conduct  within  the  letter  of  the  law.  No 
other  result  could  have  followed  bis  conduct — 
it  tended  directly  to  "hinder  and  delay  the 
execution  of"  the  tenure  act.  He  had  no 
other  purpose  than  to  ' '  seize,  take,  and  possess 
the  property  of  the  United  States  in  the  War 
Department,"  against  the  will  and  contrary  to 
the  authority  of  the  United  States,  then  in  the 
lawful  custody  of  the  Secretary  of  War,  and  as 
placed  there  by  the  highest  authority  in  the 
land.  And  it  is  equally  evident  that  his  design 
was  to  prevent  Eawiu  M.  Stanton  from  hold- 
ing the  office  to  which  he  had  been  legally 
appointed,  and  from  which  he  had  not  been 
and  could  not  be  legally  removed.  We  are 
not,  then,  to  inquire  at  this  time  whether  he  is 
guilty  of  a  high  misdemeanor  in  doing  these 
things,  which  have  been  made  the  gravamen 
of  the  first  three  articles;  but  we  are  to  see 
whether  he  baa  unlawfully  conspired,  by  force 
or  intimidation  or  threat,  to  attempt  the  ac- 
complishment of  these  objects. 

What  are  the  evidences  of  a  conspiracy? 
It  may  be  well  first  to  inquire,  what  is  a  con- 
spiracy? Under  articles  fourth  and  sixth  we 
are  confined  in  onr  definition  to  a  conspiracy 
or  agreement  by  force  to  do  the  things  alleged. 
Under  the  fifth  and  seventh  articles  of  im- 
peachment the  broader  rule  of  the  common 
law  is  applicable. .  Leaving  the  discussion  of 
those  articles  for  their  proper  place,  let  us 
inquire  whether  therQ  is  a  conspiracy  proved 
in  violation  of  the  act  of  18G1.  To  determine 
this  there  must  be  grouped  about  the  accused 
all  the  circumstances  tending  to  explain  his 
conduct. 

From  (he  very  nature  of  the  (irime  its  perpe- 
trators would  carefullyabstain  from  leaving  any 
■trace  of  their  original  purpose.  We  are,  then, 
to  scan  the  circumstances  surrounding  the  trans- 
action ;  we  are  to  inquire  into  the  character  of 
the  act  to  be  performed,  the  means  and  the 
instmraent  employed,  the  declarations  of  the 
conspirators  before  and  since,  the  mind  and 
temper  of  the  accused,  as  well  as  his  coconspir- 
ators, and  everything  that  can  throw  light  upon 
their  motives  and  intentions.  What  are  these 
circnmstances,  acts,  and  declarations? 

Here  we  find  the  unmistakable  declaration 
of  one  of  the  conspirators  that  he  intended  to 
use  force ;  that  should  the  doors  of  the  Depart- 
mentbe  barred  against  himhe  would  break  them 
down.  When  he  made  this  declaration  he  had 
been  once  refused  possession,  and  if  any  one 
thing  appear  more  clearly  than  another  in  the 
testimony  it  is  that  he  fully  anticipated  a  forc- 
ible contest  in  order  to  succeed.  He  was 
clothed  with  ample  authority  by  the  President 
to  do  this.  It  will  not  do  to  say  that  Ueneral 
Thomas's  order  was  in  the  nsnal  form,  and 


therefore  the  President  only  expected  of  him 
the  usual  compliance  with  the  order,  fbrThomai 
knew  that  not  only  in  the  opinion  of  his  General- 
in-Chief  and  the  rightful  Secretary  of  War,  but 
in  the  solemnly  declared  jndgmentof  Congren, 
that  order  was  but  blank  paper;  when,  Uiera- 
fore,  we  find  him  declaring  a  piupose  to  resort 
to  force,  he  only  stated  what  was  necessaty  to 
make  the  order  of  the  slightest  use.  No  one 
knew  better  than  Thomas  the  consequences  of 
even  accepting  such  an  order,  and  the  mere 
agreement  between  the  President  and  himself^ 
the  one  to  issue  the  order  and  the  other  to  ac- 
cept it  and  to  enter  upon  its  execntion,  both 
knowing  it  to  be  unlawful,  is  of  itself  enoagh 
to  hold  both  responsible  for  the  manner  in  whick 
either  attempted  to  exeeute  it.  But  his  cod- 
versation  with  Mr.  BaBLEiGBwasnotmerdytlw 
idle  talk  of  a  garrulous  old  man,  drawn  oatof 
him  by  an  inquisitive  interlocutor,  for  we  find 
that  on  the  same  day,  and  previous  to  his  con- 
versation with  BoRLBieH,  he  had* conversation 
with  Samuel  Wilkeson,  in  which,  after  some 
hesitation,  he  told  that  witness  substantially 
the  same  thing  on  two  different  occasioBS. 

I  quote  briefly  from  his  testimony,  psgei 
212,218: 

"The  WiTirBSS.  I  asked  him  to  tell  me  what  iti 
oeonrred  that  morning  between  him  oad  the  Sen*- 
taryof  War  in  bis  endeavor  to  take  possession  ofUu 
War  Department.  He  hesitated  to  do  so  till  I  told 
him  that  the  town  was  filled  with  rumon  ef  ih« 
change  that  hod  been  made,  of  the  removal  of  Mr. 
Stanton  and  the  appointment  of  himself.  Ue  tlitt 
said  that  since  the  affair  had  become  public  hefelt 
relieved  to  speak  to  me  with  freedom  aiwut  It.  He 
drew  from  his  pooket  a  copy,  or  rather  the  oiigiiial, 
of  the  order  of  the  President  sf  the  United  Sutta, 
directing  him  to  take  possession  of  the  War  Depart- 
ment immediately.  He  told  me  that  be  bod  t*k<a 
as  a  witness  of  his  action  (l«neral  WiUians.  and  had 
gone  up  into  the  War  Department  and  had  skewi 
to  Edwin  U.  Stanton  tho  order  of  the  President,  and 
had  demanded,  by  virtue  of  that  order,  the  posses- 
sion of  the  War  Department  and  its  Iwoks  ood  pa- 
pers. Ue  told  metbat  Edwin  H. Stanton, afleriMd- 
ing  the  order,  bad  asked  him  if  he  would  allow  to 
him  sufficient  time  for  bim  to  gather  together  his 
books,  papers,  and  other  personal  prop«rty  and  take 
them  away  with  him;  that  he  told  himthatbewoaM 
allow  to  nim  all  necessary  time  to  do  to,  and  bad 
then  withdrawn  from  Hr.  Stanton's  room.  He  far- 
ther told  me,  that  day  being  Friday,  that  the  aext 
day  would  be  what  heoalled  a  diet  turn,  b«in^  the 
holiday  of  the  anniversary  of  Washington's  birth- 
day, when  ho  had  directed  that  the  War  Departoent 
should  be  closed;  that  the  day  thereafter  would  bs 
Sunday,  and  that  on  Monday  morning  be  sluwld 
demand  possession  of  the  War  Department  and  of  its 

Eroperty,  and  if  that  demand  was  refused  orresisted 
e  elioald  apply  to  the6eoeral-in-Cbief  of  the  Army 
for  a  force  sufficient  to  enable  bim  to  take  posseesiM 
of  tho  War  Department;  and  be  added  that  be  did 
not  see  how  the  Qoneral  of  the  Army  eoold  refuse  to 
obey  his  demand  for  that  force.  Hetben  added  that 
under  the  order  that  the  President  bad  given  to  hia 
be  had  no  eleotion  to  pursue  any  other  course  than 
the  one  that  he  indicated ;  that  he  was  a  subordinate 
officer  directed  by  an  order  from  a  superior  officer, 
and  that  ho  must  pursuo  that  coarse." 

Here  we  find  not  only  the  purpose  to  use 
force  distinctly  declared,  but  that,  under  the 
"  order  the  President  had  given  him,  be  bad 
no  election  to  pursue  any  other  coarse."  I 
ask  how  he  could  have  spoken  tmthfully  and 
huve  made  any  other  declaration,  when  it  is 
patent  that  no  other  course  could  have  beim 
successful  ?  It  does  not  seem  to  me  that  this 
view  of  the  case  could  be  made  to  appear  more 
clear  by  illustration  ;  and  yet  let  me  put  a  par- 
allel case. 

Suppose  Andrew  Johnson  had  determiped 
to  possess  himself  of  the  Capitol  with  a  view 
of  ousting  Cdngress,  and  had  directed  tho 
Speaker  of  the  House  of  Representatives  and 
the  President  of  the  Senate  to  turn  over  all  the 
records,  and  had  directed  Thomas  to  take  im- 
mediate possession.  Such  au  order  would  be 
no  less  unlawful,  in  one  view  of  the  tenure  act, 
than  the  one  he  gave.  Could  anybody  doubt 
that  such  an  order  would  mean  revolution,  and 
that  a  clash  of  arms  must  follow  if  it  were 
executed ;  and,  if  such  thing  followed,  that 
Mr.  Johnson  would  be  directly  chargeable  with 
the  consequences  ?  Wonld  not  forc«  appear 
all  over  tlie  order,  though  the  word  were  not 
written  7  If  the  officer  charged  with  executing 
such  order  declaredj  after  receiving  it,  that  he 
intended  to  use  force,  would  any  sane  man  set 
up  that  the  Presideut  must  not  be  held  account- 
able for  the  declarations  of  such  officer  wheS 
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they  were  decUratioos  showing  the  only  meana 
of  accomplishing  the  object?  Let  me  ask ' 
wherein  this  Jiypothetical  case  is  not  covered 
by  that  at  bar  7  Mr.  Stanton  was  intrenched 
behind  the  law  as  secnrely  m  is  Congress ;  he 
had  frequently  declared  that  he  would  notyield 
except  to  superior  force.  I  say,  then,  that 
when  the  President  ordered  Thomas  to  talje 
immediate  possession  of  the  War  Department 
he  gave  him  a  carte  blanche  to  do  wliatever  he 
thought  necessary,  to  accomplish  his  purpose, 
and  Thomas  only  echoed  his  coconspirator 
when  he  talked  with  Burl^iou  and  Wilkeson. 
But  General  Thomas  not  only  communicated 
bis  purpose  to  Bdrleioh,  but  he  afterward  told 
this  witness  why  he  had  not  executed  his  plan. 
Witness  says  (page  210)  that  he  (Thomas)  told 
him  that  the  only  thing  that  prevented  his 
taking  possession  of  the  War  Department  on 
the  momiag  he  had  invited  Bitrlbiou  to  be 
present  was  because  of  his  arrest  by  the  United 
States  manhal  ataa  unusually  early  hoar. 

At  this  point,  before  noticing  the  attempt 
of  Thomas  to  seize  the  War  Department  on 
the  morning  of  the  22d  of  February,  I  desire 
to  call  attention  to  a  fact  in  evidence  showing 
a  perfect  concarrence  of  mind  between  the 
President  and  his  coconspirator,  Thomas.  Ou 
the  morning  of  the  22d,  the  President's  Pri- 
vate Secretary  addressed  a  note,  by  direction 
of  the  President,  to  Geucral  Emory,  in  com- 
mand of  the  military  forcesof  the  department. 
General  Emory  responded  in  person,  and  met 
the  President  about  the  same  hourthat Thomas 
entered  the  War  DepartmenL  That  interview 
is  made  the  subject-  matter  of  a  separate  article, 
and  I  will  not  give  it  at  length  in  this  place. 
But  I  urge  that  no  man  can  read  General  Em- 
ory's narrative  of  what  then  transpired  in  the 
light  of  the  circumstances  surrounding  this 
case  and  not  feel  himself  driven  to  the  con- 
clusion that  the  President  meant  to  use  the 
military  force  of  this  department  through  that 
officer  to  carry  o^t  his  unlawful  design ;  and 
nothing  but  the  indirect  rebuke  administered 
by  General  Emory,  and  his  avowed  purpose 
made  to  the  Presiaent  to  obey  no  orders  except 
they  should  come  through  the  General-iu-Chief, 
as  by  law  provided,  deterred  the  accnsed  from 
tlieu  and  there  directing  him  to  marshal  his 
forces,  if  necessary,  for  the  expulsion  of  Mr. 
Stanton. 

While  this  remarkable  scene  was  transpiring 
in  the  Bxecntive  Mansion,  another  not  less  re- 
markable was  being  enacted  by  the  tool  of  the 
President  at  the  War  Department.  There  were 
many  witnesses  present,  most  of  whom  have 
testified.  As  tlioy  concur  substantially  in  their 
testimony,  I  will  give  that  of  hot  one  of  them, 
Hon  Thomas  W.  Febbt.    (See  page  224. ) 

"  In  the  premnce  of  Seeretary  Stantoo.  Jodgs  Kkl- 
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Delano,  «od  Freeman  Clarke,  at  lwont^-fl.ve  min- 
utes post  twelve  m..  General  Thomas.  Adju  tan  t  Geo- 
•rml,  came  into  the  Seeretary  of  War  Omeo,  aayintt, 
'Good  uiomiDg.'  theSeoretary  rcplyins. ' Good morn- 
ing.  sir.*  Thomas  looked  arouud  and  said,  *X  do 
not  wish  to  distnrb  these  gentlemen,  and  will  wait.' 
Stanton  said.  *  Nothing  privato  here ;  what  do  yon 
waol,  sir?' 

"Thumas  demanded  of  Secretary  Stanton  the  sur- 
render of  the  Secretary  of  War  OBioe.  Stanton  de- 
nied it  to  bim,  and  ordered  him  baek  to  bis  own  office 
at  Adjutant  General.  Thomas  refused  to  go.  *I 
claim  tbo  office  of  Secretary  of  War,  and  demand  it 
by  order  of  tho  President.' 

"  Startoh.  '  I  deny  yoarauthority  to  act,  and  order 
yon  book  to  your  own  offiee.' 

"Thomas.  *  I  will  stand  hore.  I  want  no  unpleas- 
ootnewi  in  the  presence  of  these  gentlemen.' 

"  Stanton.  '  Yon  can  stand  there  if  yon  please,  bat 
yonciuinotact  as  Secretary  of  War.  I  am  Secretary 
of  War.  I  order  yon  out  of  this  office,  and  to  your 
own.' 

'"Thohas.  *I  refuse  to  go,  and  will  stand  here.' 

"  Stamtun.  '  Uow  are  you  to  get  possee«iou ;  do  yoH 
mean  to  a!<e  force?' 

"  Thomas.  '  I  do  not  oare  to  us*  force,  bat  my  mind 
is  made  tip  as  to  what  X  shall  do.    I  want  no  un- 

Sleosantness^hougb.  I  shall  stay  here  and  act  as 
ecrctarj'  of  War.' 

"St  A  NTON.  'You  shall  not,  and  I  order  yon,  as  your 
miperior,  baek  to  youc  own  offioe.' 

"TnouAS.  'I  will  not  obey  you.  but  will  stand 
here,  and  remain  here.' 

"  Stakton..  'You  can  stand  there,  u  you  please.  I 
order  you  out  of  this  office  toyonr  own.  I  am  Seo- 
tetary  of  War,  and  your  superior.' 

"'TbomiiK  then  wont  into  opposite  room  across  hall 
ttenomi  SohriTor':*)  and  commenced  ordering  Qen- 
5al  Sehrivw  and  Qsueral  B.  1).  Xownsend.    Stanton 


entered,  followed  by  Moobhiad  and  Fkirt.  and  or- 
dered those  Geocrols  not  to  obey  or  pay  uttODtiou  to 
General  Thomas's ordprp;  that  lie  denied  his  ns^surncd 
authority  as  Secretiirj?  of  Wnrurfiiieeri'm.and  forbade 
their  obedience  of  his  directions.  'I  am  Secretory 
of  Wot.  and  I  now  order  you.  General  Ibumas,  out 
of  tlii.s  office  to  your  own  iiuartcrs.' 

" Thohas.  "I  will  not  «ro.  I  shall  discharge  the 
fanclious  of  Secretary  of  War.' 

"SlANTOK.  '  You  will  not' 
■    "Thomas.  'I  slmll  require  the  mails  of  the  War 
Department  to  bo  delivered  to  me,  and  shall  transact 
the  business  of  tho  office.* 

"Sta.ntun.  '  Y'oushaU  not  have  them,  and  I  order 
you  to  your  own  office.'" 

Gentlemen  of  the  Senate,  was  this  the 
method  of  executing  an  ordinary  command  of 
an  officer  delivered  to  him  for  an  ordinary  pur- 
pose? Did  Thomas  assume  this  belligerent 
attitude  and  enter  upon  this  despioublu  busi- 
ness in  such  violent  manner  without  having 
been  instructed  to  do  so,  if  necessary,  by  the 
man  whose  order?  he  was  executing?  Is  it 
not  probable  that  at  the  very  moment  he  was 
bullying  the  Secretary  of  War  and  ordering 
General  Schriver  and  General  Towasend  to 
recognize  him  as  the  rightful  Secretary  he  was 
expecting  the  force  necessary  to  maintain 
his  authority  from  General  Emory,  who,  ha 
thought,  was  receiving  instructions  from  the 
President  to  that  effect?  Sirs,  this  coincidence 
and  concurrence  of  action  between  the  Presi- 
dent and  Thomas  on  that  morning  is  suscep- 
tible of  no  reasonable  solution  other  than  that 
they  meditated  the  use  of  foree  and  were  avail- 
ing themselves  of  every  possible  means  to 
obtain  it. 

Now,  sirs.  I  do  not  desire  to  pursue  this 
inquiry  further.  If  there  was  a  conspiracy 
between  these  partieAto  take  possession  of  the 
War  Department  by  force,  as  I  think  has  been 
fnlly  shown  by  the  evidence  at  this  trial,  then 
that  conspiracy  must  be  held  to  extend  neces- 
sarily to  the  charges  laid  in  the  fourth  and 
sixth  articles,  aikl  they  need  not  be  separately 
discussed. 

I  will  now  briefly  notice  the  charge  laid  in 
articles  Hve  and  seven.  The  President  is  here 
charged  with  conspiring  with  Lorenzo  Thomas 
and  others  unknown  to  seize,  take,  and  possess 
the  property  of  the  United  States  in  the  De- 
partment of  War,  and  to  hinder  and  prevent 
Edwin  M.  Stanton,  the  Secretary  of  said  De- 
partment, from  holding  his  said  office:  this  in 
violation  of  the  civil-tenure  act.  In  these 
charges  there  is  no  allegation  of  force  being 
meditated,  as  was  necessary  in  alleging  the 
violation  of  the  conspiracy  act.  The  onense 
charged,  then,  consists  simply  in  an  agreement 
to  do  an  unlawful  act  in  an  unlawful  manner, 
ir  does  not  matter  what  means  were  contem- 
plated nor  what  used.  It  is  enongh  to  know 
that  the  act  and  the  manner  of  its  accomplish- 
ment were  unlawful. 

The  evidence  already  adduced,  and  the  laws 
cited,  show  that  at  the  time  the  accnsed  at- 
tempted ^r.  Stanton's  removal  he  was  law- 
fully in  possession  of  his  office.  The  evidence 
and  the  laws  noticed  also  show  that  the  accused 
had  exhausted  every  legal  means  to  remove 
Mr.  Stanton.  I  say,  then,  that  Mr.  Johnson 
could  take  no  step  beyond  these  which  would 
not  in  itself  be  an  unlawful  act.  There  was  no 
way  to  remove  Mr,  Stanton  against  his  will 
and  without  the  adviceand  consent  of  the  Sen- 
ate except  by  resort  to  unlawful  means.  If 
he  is  proved  to  have  attempted  this  by  concert 
or  agreement  with  one  or  more  he  is  guilty  of 
a  conspiracy  so  to-do.  There  is,  sirs,  an  un- 
warrantableattempt  to  throw  around  this  charge 
efconspiracy  a  meaning  which  it  has  not  in  law, 
to  clothe  this  offense  with  something  abhor- 
rent to  public  sentiment ;  and  we  are  told  that 
persons  may  be  jointly  engaged  in  the  most 
ueiuous  crimes,  and  yet  we  must  be  cautious 
before  convicting  them  of  a  conspiracy.  This 
is  an  appeal  to  popular  prejudice ;  and  is  no- 
where to  be  derived  from  the  books  and  decis- 
ions upon  criminal  law.  The  accused  could 
not  himself  carr^  out  his  unlawful  pnrpose ;  he 
was  forced  to  select  an  accomplice.  He  made 
that  selection,  theapireement  was  entered  into, 
the  requisite  order  issued,  the  two  minds  met, 
and  one  of  (he  parties  entered  upon  the  design 


to  be  acoomplisfaed,  and  that  design  being  an 
unlawful  one  the  conspiracy  was  complete. 
The  tennreof-office  act,  in  its  fifth  and  sixth 
sections,  denounces  as  a  high  misdemeanor  the 
very  acts  which  are  proved  to  have  been  com- 
mitted by  th6  Presiaent.  Were  it  not  for  the 
rule  of  law  which  protects  him  while  in  his  high 
office  from  a  criminal  prosecution  before  a  jury 
of  his  countryiBen  he  could  upon  his  own  an- 
swer be  convicted  and  sentenced  to  imprison- 
ment. And  so,  also,  could  Lorenzo  Thomas. 
How,  then,  can  he  escape  conviction  before 
this  court  which  can  properly  try  him,  simply 
because  be  has  nuited  with  one  or  more  (ler- 
sons  to  commit  the  offense?  All  the  evidence 
which  has  been  presented  under  the  fourth  and 
sixth  articles  applies  with  greater  weight  (e 
the  fifth  and  seventh.  And  should  it  be  found 
not  to  establish  that  he  conspired  by  foree  to 
remove  Mr.  Stanton,  it  by  no  means  follows 
that  he  did  not  conspire  at  all.  Itwoald  seem 
to  me  a  work  of  supererogation  to  add  to  the 
grouping  of  guilty  circumstances  already  given 
to  intensify  the  proofs  of  complicity. 
^  The  accnsed  has  admitted  in  his  answer  that 
on  and  before  August  6,  1867,  "he  became 
satisfied  that  he  could  not  cUioto  the  said  Stan- 
ton to  continue  to  hold  the  office  of  Secretary 
of  the  War  Department;"  "that  be  did  ne- 
cessarily consider  and  delarmine  that  the  said 
Stanton  ouf^htno  longer  to  hold  thesaid  office;" 
"and  to  give  effect  to  such  his  decision  and 
determination  he  did  address  the  said  Stanton 
a  note,"  Ac,  following: 

"Sir:  Pablio  oonsiderations  of  a  hifh  charanter 
constrain  me  to  say  that  your  resignation  as  Secre- 
tary of  War  will  be  accepted." 

To  which  Mr.  Stanton,  on  the  same  day, 
said : 

"Id  reply,  I  have  the  honor  to  soy  that  pnblie 
considerations  of  a  high  character,  which  alone  have 
induced  me  to  continue  at  the  bead  of  this  Deport- 
ment, constrain  me  not  to  resign  the  offiee  of  Secre- 
tary of  War  ttefore  the  next  meeting  of  Congreai." 

Here  was  the  first  step  pursuant  to  the  plan 
todispossess  Mr.  Stanton  peaceably  if  be  could, 
forcibly  if  he  mast.  Hers  he  was  plainly  told 
that  only  by  resort  to  the  latter  means  would 
the  Secretary  yield.  The  answer  tells  us  he 
was  forced  to  consider  what  "acts  could  be 
done  to  cause  the  said  Stanton  to  surrender 
the  said  office."  Surrenders,  Mr.  President, 
do  not  often  precede  force.  They  usually  fol- 
low not  only  itS  exhilMtion  but  its  application. 

The  tenure  act  pointed  out  but  one  way,  and 
Mr.  Stanton  having  declined  to  resign,  the  law 
pointed  out  the  only  peaceable  way. 

He  next,  on  the  12th  of  August,  seven  days 
after  Mr.  Stanton  refused  to  resign,  appointed 
General  Grant  ad  interim  and  suspended  Mr. 
Stanton  ;  bat  this  was  bat  of  temporary  dura- 
tion, for  the  Senate  refused  to  concur,  and  Mr. 
Stanton  resumed  his  functions  of  office. 

Here  ended  all  legal  means ;  here  ended  all 
peaceable  means;  this  exhausted  every  resort 
except  to  force,  and  this  he  prepared  himself 
to  use.  He  says  the  next  step,  although  a  vio- 
lation of  the  law,  was  taken  U>  raise  aquestion 
for  the  courts.  This  will  not  do.  He  had 
been  told  in  plainest  terms  by  Mr.  Stanton 
that  he  would  not  resign;  he  had  been  told  by 
that  officer  that  he  yielded  to  superior  force  in 
the  matter  of  bis  suspension,  and  he  knew  that 
the  Senate  had  practically  instructed  Mr.  Stan- 
ton that  no  attempt  at  removal  by  unlawful ' 
means  would  be  sustained  by  them.  We  have 
Mr.  Johnson,  then,  brought  to  an  alternative 
which  had  but  one  solution  in  his  mind,  and 
that  he  had  already  determined  upon,  namely, 
to  remove  Mr.  Stanton  at  all  hazards. 

To  raise  a  question  for  the  courts  forsooth ! 
He  could  not  do  this,  and  he  well  knew  it,  ex- 
cept by  committing  a  trespass  upon  the  baili- 
wick of  Mr.  Stanton,  by  law  assigned  him,  and 
when  within  his  office  by  forcibly  ejecting  him 
therefrom.  If,  sirs,  his  design  was  aotio  go 
this  far,  still  if  it  included  a  purpose  to  estat>- 
lish  a  second  Secretary  of  War  in  that  building, 
and  require  subordinates  to  obey  the  orders  of 
the  pretended  Secretary,  this  was  force  in  the 
meaning  of  the  act.  We  are  bound  to  infer 
that  when  Mr.  Johnson  sat  out  to  accompiisH 
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an  object  which  he  bad  eveiy  reason  to  believe 
woold  be  sacceesful  only  npon  the  application 
of  force,  he  meditated  that  force ;  and  whether 
he  subsequently  went  to  that  extreme  does  not 
matter;  the  offense  is  complete  without  it. 
But  what  did  he  do?  Having  failed  to  secure 
the  General-in-Chief  as  a  tool  he  selected  an 
officer  of  the  Army,  who  was  nominally  Adju- 
tant General,  but  whom  neither  Mr.  Lincoln 
while  he  was  President  nor  Mr.  Stanton  would 
trust  in  charge  of  the  Adjutant  General's  de- 
partment. The  respondent  peremptorily  or- 
dered the  General-m-Chief  to  reinstate  this 
man,  knowing  that  he  could  not  show  a  greater 
contempt  for  Mr.  Stanton's  authority  than  to 
thrust  upon  that  Department  an  officer  whom 
Mr.  Stanton  himself  had  suspended  from  his 
duties. 

He  had  still  another  motive :  the  office  of 
the  Adiutant  General  was  in  the  same  build- 
ing with  that  of  the  Secretary  of  War,  and  the 
ulterior  purpose  to  possess  himself  of  the  en- 
tire builaing  was  thus  to  be  more  readily  ac- 
complished. On  the  2l8t  of  February  General 
Thomas  was  directed  to  take  immediate  pos> 
session  of  the  War  Department.  He  went 
accordingly  and  demanded  the  office.  It  is  in 
evidence  that  on  that  same  day  the  Senate, 
upon  information  furnished  them  by  the  Sec- 
retary of  War,  passed  a  resolution  declaring 
the  attempted  removal  of  Mr.  Stanton  a  vio- 
lation of  the  Constitution  and  the  laws,  and 
that  T«8olution  upon  the  same  day  was  placed 
in  the  hands  of  the  accused  and  his  cocon- 
spirator Thomas.  '  Not  only  this,  they  both 
knew  that  the  House  of  Representatives  had, 
in  view  of  this  removal,  entered  seriously  upon 
the  consideration  of  this  respondent's  impeach- 
ment. With  these  proceedings  well  under- 
stood, with  the  consequences  certain  to  await 
the  accused  and  his  coconspirators,  the  orde^ 
to  Thomas  is  not  countermanded,  nor  are  his 
instructions  changed,  but  the  plan  originally 
entered  upon  is  attempted  to  be  carried  out 
without  the  slightest  deviation,  as  we  learn 
from  Thomas's  testimony,  and  with  the  plan 
fresh  in  his  mind  as  laid  before  him  by  the 
accused,  Thomas,  on  the  same  night,  stated  to 
Mr.  BirRLEiOH  what  he  was  going  to  do.  Let 
me  give  a  portion  of  BvRLEiaH's  testimony, 
pp.  201-2: 

"A.  On  the  evening  of  the  21st  of  Febmsry  last  I 
learned  that  Oeneriu  Thomas  had  been  appointed 
Seoretary  of  War  ad  inleriiit,  I  tbiuk  while  at  the 
Uetropolitan  Hotel.  I  invited  Mr.  Leonard  Smith, 
of  Loarenworth,  Kansas,  to  go  with  me  up  to  his 
house  and  see  him.  We  took  a  carriage  and  went 
oji.  I  found  the  gonoral  there  getting  ready  to  go 
out  with  his  daughters  to  spend  tlio  evening  at  some 
place  of  amusement.  I  told  him  1  would  not  detain 
him  if  he  was  going  out;  but  ho  insisted  on  my  sit- 
ting down,  and  1  sat  down  for  a  few  moments.  1  told 
him  that  I  hud  leiirucd  Iiu  had  been  appointed  Sco- 
ivtaryof  War.  Uu  I'aid  he  had;  that  he  had  been 
.  appointed  that  day,  I  think;  that  after  receiving  bis 
appoinuacnt  from  the  President  he  went  to  the  War 
Office  to  show  his  authority  or  bis  appointment  to 
Secretary  Stanton,  and  also  his  ordor  to  tako  posses- 
sion of  the  office ;  that  theSocretary  remarked  to  him 
that  he  supposed  he  would  ij;ivo  him  time  to  removo 
his  personal  effects  or  his  private  papers,  somcthiug 
to  tnat  effect;  and  his  reply  was  *Cortainlv.'  He 
said  that  in  a  short  time  the  Secretary  asked  bim  if 
bo  would  give  bim  acopy  of  bis  ordor,  and  he  replied 
'Certainly,'  and  gavoit  to  him.  Hesaid  that  itwos 
no  more  than  right  to  give  him  time  to  take  ont  his 
personal  effects.  I  asked  him  when  he  was  going  to 
aasnme  the  duties  of  the  office.  Ho  remarked  tnat 
bo  should  take  possession  the  next  morning  at  ten 
o'clock,  which  would  bo  the  '23d;  and  I  think  in  that 
connection  he  stated  that  ho  had  issued  some  order 
in  regard  to  the  observance  of  the  day;  but  of  that 
I  am  not  qui  to  sure,  I  remarked  to  him  that  I  should 
be  up  at  that  end  of  the  avenue  the  next  day,  and 
he  asked  me  to  come  in  and  see  him.  1  ask^  bim 
where  I  would  find  bim,  and  he  said  in  the  Secre- 
tary's room,  up  stairs.  I  told  him  I  would  be  there . 
Said  he,  'Bo  there  punctual  at  ton  o'clock.'  Said 
I,  'You  -Tt  going  to  take  poaseuion  to-morrow?' 
'xes.'  Said  I,  'Suppose  Stanton  obiects  to  it— re- 
sists'/' 'Well,' said  he,  'I  expect  to  meet  force  by 
force,'  or  'use  force.' 

"Mr.  Go!(KLiKO.    Repeat  that. 

"  I'be  WiTMigs.  I  asked  bim  what  he  would  do  if 
Stanton  objected  or  resisted?  He  said  ho  would  use 
force  or  resort  to  force.  Said  I,  'Supposehe  barsthe 
doors?'  His  reply  was.. 'I  will  break  them  down.' 
1  think  that  was  about  all  tho  oonversation  that  we 
had  there  at  that  time  in  that  connection." 

I  have  not  noticed  the  sending  for  Gen- 
eral Wallace,  the  officer  second  in  command 
of  this  military  department,  after  the  President 
had  failed  in  his  attempted  seduction  of  Gen- 


eral Emory.  I  have  not  noticed  the  frequent 
declarations  of  the  coconspirator  Thomas, 
showing  that  up  to  the  time  this  trial  was  en- 
tered upon  he  had  not  desisted  from  his  par- 
pose  to  possess  himself  of  the  War  Depart- 
ment; that  he  is,  in  violation  of  any  other  the- 
ory than  that  ho  is,  and  has  been  since  his 
appointment,  in  perfect  accord  and  agreement 
with  the  President,  received  into  Cabinet  coun- 
cils and  official  communication  with  the  Pres- 
ident as  Secretary  of  War ;  that  he  has  certified 
papers,  one  of  which  is  in  evidence,  as  Sec- 
retary of  War;  and  In  them  at  least,  if  not 
practically,  is  to-day  by  recognition  and  order 
of  the  President  a  de  facto  Secretary  of  War. 

But,  sirs,  casting  aside  all  evidence  intro- 
duced by  the  prosecution,  and  looking  at  the 
charge  of  conspiracy  in  the  light  of  the  testi- 
mony which  the  answer  furt^jshes,  there  is  left 
us  but  one  of  two  conclusions :  either  that  this 
accused  and  General  Thomas  are  fully  sus- 
tained by  the  law  in  what  they  did  and  at- 
tempted to  do,  or  they  are  both  guilty,  and  the 
one  now  on  trial  must  be  convicted. 

I  will  not  here  stop  to  notice  the  charges  laid 
in  article  eighth.  'The  offense  does  not  ma- 
terially differ  from  that  laid  in  the  second  and 
third  articles. 

ABTIOLB  HIKTH. 

We  are  brought,  then,  to  notice  article  ninth, 
which  charges  that  the  accused  instructed  Gen- 
eral Emory  that  the  act  of  Congress  approved 
March  2,  1867,  was  unconstitutional  and  in 
contravention  of  commission  of  the  said  Em- 
ory, with  intent  to  induce  him,  in  his  official 
capacity  as  commander  of  the  military  forces 
of  this  department,  to  violate  the  provisions  of 
that  act,  and  with  the  further  intent  thereby  to 
enable  the  accused  to  prevent  the  execution  of 
the  tenure  act,  and  also  prevent  Edwin  M. 
Stanton,  the  Secretary  of  War,  from  discharg- 
ing the  duties  of  bis  office  by  virtue  thereof. 
It  would  be  difficult  to  read  General  Emory's 
testimony  under  this  charge,  if  it  stood  uncon- 
nected with  any  other  evidence,  and  not  con- 
clude that  he  was  sent  for  by  the  President 
with  a  view  to  counsel  a  violation  of  this  law. 

This  testimony  is  brief,  and  I  crave  the  in- 
dulgence of  the  court  to  read  it  as  given  upon 
the  record.  General  Emory  was  summoned 
bythe  President's  Private  Secretary.  The  note 
sent  him  and  his  testimony  I  will  now  read. 

General  Emory's  testimony,  pages  227,  228, 
and  229 : 

ExKODTivB  Mansion, 
WASaiNOTosi,  U.  0.,  t'ebniani  22, 1868. 

Qrkebal  :  The  Presidentdirects  me  to  say  that  he 
will  be  pleased  to  have  you  call  on  him  as  early  as 
practioanle. 

Vory  respectfully  and  truly,  yours. 

WILLIAM  G.  MOORE, 
United  Stutet  A  rmy. 

"Q.  How  early  did  you  call?  A.  I  called  imme- 
diately. 

"Q.  How  early  in  the  day?  A.  I  think  it  was  about 
mid-day. 

"  Q.  Whom  did  you  find  with  tho  President,  if  any- 
body? A.  I  found  the  President  alone  when  I  first 
went  in. 

"  Q.  Will  you  have  the  kindness  to  state  as  nearly 
ns  you  can  what  took  place  there?  A.  I  will  try  and 
state  the  substAnoe  of  it,  but  the  words  I  cannot  un- 
dertake to  state  exactly.  The  Presideut  asked  me 
if  I  recollected  a  conversation  ho  had  had  with  me 
when  I  first  took  command  of  the  department.  I 
told  him  that  I  recollected  the  fact  of  the  oonversa- 
tion distinctly.  Ue  then  asked  me  what  changes  had 
been  made.  1  told  him  no  material  changes;  but 
such  as  had  been  made  I  could  state  at  once.  I  went 
on  to  state  that  in  the  fall  six  companies  of  the 
twenty-ninth  infantry  had  been  brought  to  this  city 
to  winter;  but,  as  an  ofisct  to  that,  lour  companies 
of  the  twelfth  infantry  had  boon  detached  to  South 
Carolina,  on  tho  request  of  the  commander  of  that 
district;  that  two  oompaniea  of  artillery  that  hod 
been  detached  by  my  predecessor,  one  of  them  for 
the  purpose  of  aiding  in  putting  down  the  Fenian 
diffiouUies,  had  been  returned  totbeeommand;  that, 
although  the  number  of  companies  bad  been  in- 
creased, tho  numerical  strength  of  the  command  was 
very  much  the  same.growingoutof  an  order  reducing 
the  artillery  and  infanti^  companies  from  tho  maxi- 
mum of  tba  war  establuhment  to  the  minimum  of 
the  peace  establishment.  The  President  said, '  I  do 
not  refer  to  those  changes.'  I  replied  that  if  he 
would  state  whatcbanges  be  referred  to,  orwhomado 
the  report  of  the  changes,  perhap*  I  could  be  more 
expliciL  He  said. '  I  refer  to  recent  changes,  within 
a  day  or  two,'  or  something  to  that  effect.  I  told  him 
I  thought  I  could  assure  him  that  no  changes  had 
been  made:  that,  under  a  recent  order  issued  for 
the  government  of  the  armies  of  the  United  States, 
fbnnded  upon  a  law  of  Congress,  ail  orders  had  to  be 


transmitted  through  OeneralQnuitto  the  Array,  and, 
m  like  manner,  all  orders  coming  from  GknerolOrant 
to  any  of  his  subordinate  ufilccra  must  necessarily 
come,  if  in  my  department,  through  mo;  that  if  by 
chance  an  ordor  had  been  given  to  any  Junior  officer 
of  mine  it  was  his  duty  at  onee  to  report  the  fact 
Tho  President  asked  luo,  '  What  order  do  you  refer 
to?'  I  replied,  "To  Order  No.  17  of  the  seriej  of 
1867.'  He  said.  *  I  would  like  to  see  the  order.'  and 
a  messenger  was  dispatched  for  it.  At  this  time  a 
gehtleman  came  in  who  I. supposed  had  business  ia 
no  way  connected  with  the  business  that  I  had  in 
band,  and  I  withdrew  to  the  further  end  of  the  room, 
and  while  there  the  messeager  oame  with  the  book 
of  orders  and  banded  it  to  me.  As  soon  as  the  gen- 
lloman  had  withdrawn  I  returned  to  the  President 
with  the  book  in  my  hand,  and  said  I  would  take  it 
OS  a  favor  if  be  would  permit  me  tooallbisattentioa 
to  that  order;  that  it  had  been  passed  in  an  appro- 
priation bill,  and  I  thought  it  not  aniikely  had  es- 
caped his  attention,  Ue  took  the  order  and  read  it, 
and  observed,  "Ibis  is  not  in  oonformity  to  the  Con- 
stitution of  the  United  States,  that  makes  me  Com- 
mander-in-Chief, or  with  tho  terms  of  your  commij- 
sioD.' 

"  Mr.  Howabd.  Repeat  his  languace,  If  you  please, 

"The  Witness.  I  coouot  repeat  it  any  nearer 
than  I  am  now  doing. 

"Mr.CoNKLiHO.  Repeatyotfr  last  answer  loaitr, 
90  that  we  may  hear. 

"  Mr.  JoH.NsoK.   What  he  said. 

"The  WiTMESs.  What  who  said:  tho  President 
or  me? 

"  Mr.  HoWABO.    The  President. 

"The  WiTNiiss.  Uesaid, 'This  isnotin  ooBfomi- 
ity  with  the  Constitution  of  the  United  St&tes,wbich 
makes  me  Commander-in-Chief,  or  with  the  terms 
of  your  eommiisien.'  I  replied,  '  That  is  the  order 
which  you  have  approved  and  ^ssued  to  the  Army 
for  our  government,'  or  something  to  that  effect. 
1  cannot  recollect  the  exact  worfls,  nor  do  I  intend 
to  quote  the  exact  words  of  the  President,  Ueuid, 
'Am^l  to  understand  that  tho  Presideut  of  tho  Uni- 
ted States  cannot  give  an  order  except  throuzh  tlis 
General  of  the  Army'  or  'General  Grant?'  I  said, 
in  reply,  that  thatwos  my  impression ;  that  thatTHS 
the  opinion  the  Army  entertained,  and  I  thoaght 
upon  that  subject  they  were  a  unit.  I  also  said,  'I 
think  it  is  fair,  Mr.  President,  to  say  to  you  that 
when  this  order  oame  out  there  was  considerable  dii- 
ciuaiou  on  the  subject  as  to  what  were  the  obligations 
of  an  officer  under  that  order,  and  some  eminent 
lawyers  woreconsnited — Imyself  consulted  one— and 
the  opinion  was  given  to  mo  decidedly  and  uaequiv- 
ocally  that  we  were  bound  by  the  «rder,  constita- 
tional  or  not  constitutional.  The  President  observed 
that  the  object  of  the  law  was  evident. 

"Mr.  Manager  Bctleb.  Before  yo«  pass  fVom 
that,  did  you  state  to  him  who  the  lawysn  were  liiat 
had  been  oonsulted?    A.  Yes. 

"  Q.  What  did  you  state  on  that  subject?  A.  Per- 
haps, in  reference  to  that,  a  part  of  my  statement 
was  not  altogether  correct.  In  regard  to  myself,  I 
consulted  Mr.  Robert  J.  Walker. 

"Q.  State  what  you  said  lo  him,  whether  eorreet 
or  otherwise?  A.  I  will  state  it.  I  stated  that! 
had  consulted  Mr.  Robert  J.  Walker,  in  reply  to 
his  question  as  to  whom  itwasi  had  consulted;  sad 
I  understand  other  officers  had  consulted  Mr.  RiT- 

BEBY  JonSSON. 

"  Q.  Did  yuu  say  to  bim  what  opinion  bad  beta 
reported  Iruiu  those  consultations?  A.  I  stated  lie- 
fore  that  the  lawyer  that  I  had  consulted  stated  to 
mo  that  wo  were  bound  by  It  undoubtedly;  aedl 
understood  from  some  officers,  who  I  supposed  had 
consulted  Mr.  Johnsuk,  that  bo  wa<  of  the  tame  ,• 
opinion. 

"O.  What  did  tho  President  reply  to  thai?  A. 
The  President  said, '  The  object  of  the  law  is  cti- 
dent.'  There  the  conversation  ended  by  my  thaak- 
ing  him  for  the  oourtosy  with  which  be  hod  allowed 
me  to  express  my  own  opinion. 

"Q.  Did  you  then  withdraw?  A.  I  then  withdrew.'^ 

I  have  said  that  this  testimony,  staudiDg 
alone,  bears  upon  its  face  proof  of  guilt,  but  we 
are  not  permitted  to  view  it  from  so  narrow  a 
stand-point.    Itisilluminedfrom manysources, 
and  is  given  a  significance  not  to  be  mi9nnde^ 
stood.     There  is  scarcely  a  scene  or  act  con- 
nected with  this  remarkable  drama  of  execa- 
tive  usurpation  which  does  not  explain  this  at- 
tempt to  alienate  a  gallant  officer  from  bis 
General-in-Chief,  and  stamp  it  as  scarcely  less 
infamous  than  the  attempt  previously  made  to 
alienate  the  General-in-Chief  from  the  whole 
loyal  people  of  the  land. 
_  Sirs,  there  is  not  in  this  the  naked  procura- 
tion to  violate  law,  but  a  treasonable  attemptto 
poison  the  mind  of  n  high  Army  officer  to  sow 
dissension,  insubordination,  and  treachery  in 
the  Army.     This,  too,  sirs,  from  the  Com- 
mander-in-Chief.    Such  conduct  in  an  officer 
or  soldier  is,  by  the  Articles  of  War,  punish- 
able with  death.     Scores  of  soldiers  have  paid 
this  penalty  for  mutinous  conduct  not  half  so 
aggravating.    The  moral  sense  not  only  of  the 
Army  but  of  the  country  must  be  shocked  at 
such  an  exhibition  Trom  a  Chief  Magistrate ; 
and,  sirs,  I  will  be  pardoned  for  saying  that 
General  Emory  never  did  a  more  heroic  act 
than  when  he  spurned  theti«acherous  offer  of 
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high  command  which  ho  knew  would  await  him 
Khould  he  lend  himselUothe  conspiracy  already 
hatched  by  the  President. 
_  Now,  8irs,  how  is  thia  extraordinary  inter- 
view explained  by  the  accaaed  ?  Uesa^'S  in  his 
answer  that  his  purpose  was  to  ascertain  what 
chaQges  had  been  made  in  the  military  affairs 
of  this  department.  That  may  have  been  one 
of  his  motives,  but  is  it  to  be  believed  for  a 
moment  that  this  was  all?  To  do  this  we  most 
shut  our  eyes  to  all  the  cumulative  evidence  in 
tliiscase.  No  one  was  threatening  to  nse  force 
against  Mr.  Johnson.  There  was  no  effort 
being  made  to  oost  him  from  office  by  force. 
He  had  nothing  to  apprehend  from  the  military 
forces  of  this  Department.  There  was  no  un- 
usual excitement  anywhere.in  the  country  that 
mado  it  necessary  for  him  to  marshal  these 
forces.  The  only  thing,  sirs,  which  he  had 
aqy  reikson  to  apprehend  might  happen  was, 
that  in  the  event  he  persisted  in  his  design  to 
execute  his  order  to  remove  the  Secretary  of 
War,  this  military  force  might  not  be  found 
subservient  to  his  wishes.  And  here  we  have 
a  key  which  unlocks  his  treasonable  designs. 
Here  we  have  his  motive  made  plain  as  the 
sunlight  He  could  not,  by  open  confession, 
disclose  more  certainly  what  was  intended  by 
him  when  he  summoned  General  Emory  to  his 
presence.  It  was  not  a  proper  question  to  ask 
that  officer,  when  upon  the  witness  staitd,  what 
he  understood  the  President  to  mean  by  that 
cab«listic  manner  with  which  he  introduced 
the  subject  of  recent  changes  in  the  military 
forces  made  within  a  day  or  two.  That  is  a 
question  for  yon,  Senators,  to  answer.  General 
Lmory  could  have  answered  it  but  one  way. 
But  let  us  see  whether  the  turn  which  the  con- 
versation took  does  not  of  itself  show  the  lead- 
ing motive  which  the  President  had  in  mind. 
General  Emory  had  responded  fully  as  to  the 
question  put  him,  and  assured  the  President 
tnat  there  had  been  no  recent  changes,  and 
could  be  none  (under  the  law  and  orders) 
without  General  Emory's  first  knowing  it. 
There  the  conversation  ought  to  have  ended 
if  the  President's  answer  is  held  to  disclose 
the  whole  troth.  General  Emory  read  to  him 
the  law  by  which  he  was  guided,  and  the  Pres- 
ident himself  took  it  and  read  it,  and  imme- 
diately observed : 

"  Thia  is  notin  oooformity  with  the  Constitation  of 
the  United  States,  which  makes  mo  Commandar-in- 
ChieC  or  with  the  terms  of  your  oomioiseioD." 

General  Emory  replied,  speaking  of  the 
order  which  promulgated  that  law : 

"  That  is  the  order  which  you  have  approved  and 
issued  to  the  Army  for  our  govornm'ont. 

The  Commander-in-Chief  being  thus  baffled 
by  his  subordinate,  made  this  reply : 

"  Am  I  to  UDdersland  that  the  President  of  tho 
United  States  cannot  sire  au  order  except  through 
the  General  of  tho  Army,  or  General  Grunt?" 

This  last  answer  is  a  complete  portraiture  of 
the  President's  motives,  and  his  disappoint- 
ment in  not  finding  in  Emory  a  willing  tool 
through  whom  he  might  prosecute  his  designs. 
To  put  this  in  other  phrase  it  would  read : 

"Then,  General  Emory,  I  am  to  understand  you 
will  not  obey  my  orders  unless  I  communioato  them 
through  Qeoeral  Grant?" 

General  Emory  felt  himself  called  upon  to 
say  that  with  regard  to  this  law  the  Army  were 
a  unit.  Of  its  meaning  the  President  could 
have  no  doubt,  for  after  listening  to  General 
£mory  a  moment  longer,  he  remarked,  with 
apparent  disappointment  at  the  result  of  the 
interview,  "  The  objectof  the  lawis  evident," 
and  they  then  separated. 

When  we  remember  that  this  is  but  one  of 
the  links  in  the  chain  being  forged  by  the  ac- 
cased  with  which  to  manacle  the  Secretary  of 
War  and  bind  a  great  department  of  the  Gov- 
ernment to  the  Juggernaut  used  by  iiim  to 
crush  all  opposition  to  executive  will,  the  of- 
fense appears  in  hideous  distinctness.  That  it 
-was  snch  a  link  to  be  thus  used  I  am  forced 
to  believe,  and  I  leave  it  to  await  the  judgment 
o(  this  high  court. 

I  am  disinclined,  after  this  protracted  dis- 
cossion.  to  dwell  at  any  length  upon  the  tenth 
afid  eleventh  articles ;  and  yet  I  beg  not  to  be 


nnderstood  as  derogating  from  their  import- 
ance or  their  gravity.  The  accused  is  here 
charged  not  only  with  improprieties  and  inde- 
cencies of  speech;  he  is  not  only  called  to 
answer  intemperate,  disgraceful,  incendiary, 
and  riotous  language,  but  be  is  charged  with 
following  up  the  purposes  avowed  in  these 
speeches  by  overt  acts  lookius  directly  to  the 
ODStruction  of  the  laws  which  he  had  sworn  to 
take  care  should  be  faithfully  executed.  If 
the  conduct  of  this  accused,  in  his  official  capa- 
city, in  word,  act,  and  deed,  has  not,  shown 
conclusively  his  guilt  nnder  both  of  these  arti- 
cles then  there  could  be  no  proof  adduced, 
however  strong,  that  would  be  sufficient. 

The  proof  does  show  his  unlawful  attempt 
to  obstruct  the  laws  as  therein  charged.  I  will 
not  again  do  itore  than  to  ask  your  examina- 
tion of  the  Acts  proved  and  found  in  the  re- 
corded testimony,  which  shows  how  eagerly  he 
entered  upon  the  dangerous  business  of  ob- 
structing and  defying  the  laws  of  the  country. 
As  to  his  speeches,  upon  which  the  tenth  ar- 
ticle is  based,  look  at  them,  read  them  ;  there 
th^y  stand  in  history  as  a  monument'  of  his 
everlasting  disgrace.  The  great  labor  of  explain- 
ing and  justifying  such  speeches  and  conduct  is 
certainly  in  able  hands.  It  is  defended  and 
jnstified  as  one  of  the  great  privileges  of  the 
President  of  the  United  States  to  be  guilty  of 
snch  indecency,  impropriety,  vulgarity,  pro- 
fanity, and  impiety  of  speech  as  to  offend  the 
moral  sense  of  the  whole  people.  It  is  !for 
them  to  show  how  far  the  liberty  of  indecent 
speech  in  a  high  official  may  be  indulged  before 
it  reaches  that  unwarrantable  license  where  the 
only  power  than  can  wiU  step  in  and  correct 
the  wrong.  The  idea  that  a  President  may  so 
demean  himself  by  indecent  speech  as  to  make 
him  a  scoff  and  byword,  and  place  himself  so 
low  in  the  moral  scale  that  none  "woiild  stoop 
to  touch  his  loftiest  thought,"  and  yet  not  be 
guilty  of  snch  misdemeanors  as  would  call  for 
the  very  action  we  have  taken,  is  beyond  my 
ken. 

"0  judgment,  thou  art  fled  to  brutish  beasts. 
And  men  have  lost  their  reason." 

The  defense  have  not,  by,  their  evidence, 
contradicted  what  we 'have  proven;  but  have 
only  strengthened  our  case.  There  has  been 
nQ  proof  adduced  on  the  part  of  the  defendant 
that  either  will  justify  or  excuse  his  unlawfiil 
acts.  The  evidence  of  General  Sherman,  and 
all  others  put  on  the  stand  by  the  defense, 
only  make  nis  guilt  the  more  manifest  The 
attempt  by  documentary  evidence  to  prove  the 
practice  of  the  Government  to  justify  his  act 
proves  that  the  practice  has  been  to  obey  the 
law  and  not  violate  it,  as  all  appointments  and 
removals  proved  have  been  made  under  some 
existing  law,  either  the  laws  of  1789,  1795, 
1820,  1866,  or  some  authority  in  law  upon 
which  the  act  was  based.  But  suppose  every 
other  Administration  had  violated  the  law, 
would  thai  justify  the  violation  of  a  positive 
enactment  making  its  violation  a  crime  or  mis- 
demeanor? Certainly  not  If  so,  a  murderer 
might  justify  his  murder  on  the  'grounds  that 
murders  were  common  in  the  country  from  the 
commencement  of  the  Governmeat  tothepres- 
ent  time.  Even  the  advice  of  his  Cabinet 
cannot  excuse  him.  By  advising  a  crime  they 
cannot  shield  their  chief,  but  may  be  impeach- 
able themselves  for  advising  a  disobedience  of 
law.  But  it  is  all  of  record,  and  I  will  not  pur- 
sue it  further.  We  have  laid  bare  his  offenses. 
In  all  that  has  been  proven,  or  aught  of  his 
conduct  since  President,  which  is  a  matterof 
history,  there  is  not  to  be  found  a  good  motive 
for  his  conduct  He  is  found  without  any  of 
the  elements  necessary  to  fit  him  for  any  offi- 
cial position. 

Goodness,  clemency,  and  a  proper  liberality 
should  be  among  the  virtues  that  adorn  a  Chief 
Magistrate.  With  the  aid  of  these  he  should 
be  able  to  greatly  assist  in  the  amelioration  of 
the  condition  of  the  whole  people.  The  chief 
end  of  all  his  actions  should  be  to  promote 
peace,  safety,  prosperity,  and  happiness  to  the 
nation. 

Thia  was  the  idea  of  the  heathen  philoso- 


phers ;  they  defined  a  good  prinoe  as  "  one  who 
endeavors  to  render  his  subjects  happy ;"  "  and 
a  tyrant,"  on  the  contrary,  "one  who  only 
aims  at  bis  own  private  advantage." 

An  example  of  the  first  we  had  in  the 
lamented  Lincoln,  and  of  the  latter  in  Mr. 
Johnson. 

Mr.  Lincoln  was  endowed  with  one  of  the 
most  genial  souls  that  Heaven  ever  gave  to  man 
and  au  intellect  of  most  wonderful  power.  His 
apprehension  was  quick,  his  judgment  sound, 
his  conclusions  correct  His  mind  was  snffi- 
eiently  capaoions  to  comprehend  all  the  vast 
range  of  thought  to  which  occasion  gave  scope. 
He  met  the  critical  hour  of  duty  to  his  country 
like  a  statesnum  and  a  man.  He  snstained 
loyalty  and  gave  all  his  strength  in  crushing 
treason.  Instead  of  denouncing  your  Congress, 
he  consulted  and  advised  with  them  for  the 
good  of  the  country.  Instead  of  vetoing  every 
taw,  he  aided  and  assisted  in  giving  them  force. 
Instead  of  openly  violating  the  plain  provisions 
of  yoar  enactments,  he  executed  them  faith- 
fully, as  was  his  doty. 

How  a  Government  is  to  be  administered 
while  peace  is  smiling  is  one  thing,  and  how 
it  is  to  be  administered  amid  the  horrors  of 
war  is  quite  another  thing.  Mr.  Lincoln  had 
wants  hourly  multiplying  upon  his  hands  that 
before  or  since  were  unheard  of.  The  diffi- 
culties with  which  the  war  on  our  bands  was 
complicated  were  almost  interminable;  bnt 
with  each  new-found  difficulty  he  found  neu 
strength,  hope,  and  enerf/tf,  until  all  obstacles 
were  overcome  and  the  war  ended.  But  at  the 
very  dawn  of  the  nation's  new  birth,  resting 
from  his  labors  and  contemplating  that  peace 
that  was  then  breaking  through  the  dark,  angry 
clouds  of  war,  he  fell  by  the  hand  of  an 
assassin. 

Yes,  his  son  has  set  forever.  Loyalty's 
gentle  voice  can  no  longer  wake  thrills  of  joy 
along  the  tuneless  chords  of  his  moldering 
heart  Tet  the  patriots  and  lovers  of  liberty, 
who  still  linger  on  the  shore  of  time,  rise  and 
bless  his  memory;  and  millions  yet  nnborn 
will  in  afler  times  rise  up  to  deplore  his  fate 
and  cherish  as  a  household  word  his  deathless 
name. 

Mr.  President  and  Senators,  what  patriots 
that  linger  behind  will  rise  up  and  bless  the 
memory  of  Andrew  Johnson?  Who  will  in 
after  times  rise  up  to  deplore  the  fate  that  now 
surely  awaits  him?  Who  will  cherish  as  a 
household  word  his  dishonored  name  7  None, 
none,  Mr.  President:  no,  not  one  I  No,  sir; 
the  virtues  that  should  adorn  a  Chief  Magis- 
trate fled  on  the  induction  of  this  criminal  into 
that  high  office.  In  sadness  and  sorrow  did  the 
people  witness  this  man  succeed  to  the  execu- 
tive chair — not  by  their  spontaneuos  voice,  not 
by  their  free  accord,  but  by  the  ministration  of  < 
the  murderer's  missive.  They  witnessed  him, 
who  had  acquired  power  by  such  a  sorrowful 
and  inauspicious  chance,  bending  blindly  to  the 
behests  of  those  whose  adherents,  if  not  they 
themselves,  had  lately  been  in  rebellious  arms 
against  that  Constitution  which  he  had  sworn 
to  pretect  and  maintain.  They  saw  him,  flushed 
with  arrogance  and  pride,  despise  the  warnings 
of  the  people  and  deride  the  mandates  of  their 
legislators.  When  an  act  of  the  legislative 
department  of  the  Government  would  not  inure 
to  bis  advantage  politically  they  saw  him  openly 
violate  and  trample  it  under  foot.  When  loy- 
alty was  supported  and  peace  attempted  to  be 
perpetuated  they  saw  him  disregard  their  will 
and  throw  all  manner  of  obstructions  in  the 
way. 

When  the  officers  of  the  Government  would 
.not  bend  the  knee  and  cry  "great  and  good 
prince,"  they  saw  him  attempt  to  hurl  them 
firora  his  courts.  When  the  commander  of  the 
Army  would  not  do  his  bidding  they  have  seen 
him  conspire  to  destroy  his  good  name  and 
fame  before  the  country.  When  the  country 
was  at  ease  they  have  seen  him  give  it  grief 
and  pain.  When  at  peace  find  rest  they  have 
seen  his  attemptto give itrevolutionand blood. 

They  saw  him  witnaruthlessand  heavy  hand 
attempt  to  seize  the  naUon's  purse  and  the 
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nation's  sword,  and  thus,  by  clutcfaiDg  in  his 
k>ngiug  grasp  all  the  attributes  of  power,  place 
himself  in  a  condition  where  he  might  with 
safety  annoance  his  views  and  enforce  his 
designs. 

They  felt  the  weight  of  his  great  office  fall 
like  an  enshrouding  pall  over  a  suffering  peo- 
ple. They  marked  with  alarm  and  consterna- 
tion his  rapid  strides  to  that  point  where  his 
sway  would  bare  been  autocratic  and  his  reign 
irresistible.  It  was  not  alone  by  force  that  this 
was  to  be  accomplished.  By  appeals  which 
were  designing,  and  all  the  more  dangerous 
because  of  apparent  caikdor,  he  drew  to  him 
the  careless  and  aiuiuspectiag.  By  pledges, 
all  the  more  reprehensible  because  of  plighted 
honor,  he  soothed  the  saspicions  of  the  cau- 
tions and  the  wise.  By  profuse  disposition  of 
rewards  in  his  hands  he  gained  the  mercenary 
aad  attracted  the  uoserupalons ;  and  where 
the  pliant  arts  of  flattery  and  persoasion  failed 
to  aocompUsh  his  intended  views,  by  the  stem 
show  of  his  power  and  authority  he  awed  the 
timid  and  overbore  the  weak. 

These,  sirs,  we  have  manifested,  if  by  our 
proof  we  have  made  aught  manifest.  And  to 
all  this  what  does  he  reply?  That,  thopgh  bis 
acts  were  bad,  his  BU>UTes  were  good ;  that, 
though  his  course  was  unlawful,  his  heart  was 
well-meaning;  that  he  trampled  on  the  law  in 
order  that  he  might  uphold  the  law ;  that  he 
disregarded  his  oath  the  better  to  enable  him 
to  keep  it.  When  we  ask  him  why  he  set  aside 
the  law  of  the  land  he  replies  that  it  was  be- 
canse  it  was  opposed  to  the  Constitution  of  the 
land ;  and  when  we  again  inquire  as  to  the  Oon- 
Btitntiou  of  the  land  we  are  assured  that  it  is 
his  prerogative  to  construe  it  even  in  violation 
of  the  laws  of  the  land.  Have  I  stated  this  be- 
yond the  line  of  his  defense?  Have  I  wronged 
him  by  one  unjust  description  of  his  conduct 
or  his  claim?  if  not,  shall  this  state  of  things 
longer  exist?  Shall  we  snap  the  chains  that 
bind  us  or  continue  in  them  longer?  Shall  we 
vindicate  the  law  or  croach  at  the  usurper's 
frown?  Shall  we  vindicate  to-day  the  princi- 
ple that  underlies  the  very  foundation  of  this 
Uovemment  or  allow  the  laws  to  be  trampled 
nnder  foot  at  the  will  of  every  tyrant? 

it  is  a  fiindamental  principle  of  this  Oovem- 
ment  that  there  shall  be  a  known  rule  and  law 
by  which  not  only  the  conduct  of  the  citizen, 
but  ail  ofiSoers,  including  the  Chief  Magistrate 
of  the  nation,  shall  be  regulated  and  governed. 
This  is  a  Government  ot  laws  and  not  of  men. 
It  is  this  principle  which  distinguishes  this  re- 
publican form  of  Government  of  ours  from  the 
monarchies  of  the  Old  World. 

i  repeat,  sirs,  this  is  a  Government  of  laws 
and  not  of  men.  Never  before,  I  bePieve,  was 
it  known  in  this  enlightened  country  that  the 
^  executive  head  of  the  nation  had  the  arrogance 
to  take  upon  himself  not  only  the  executive, 
but  the  judicial  functions  of  the  Government. 
No,  sir ;  under  the  smiles  of  that  merciful 
Providence  who  had  watched  over  and  guided 
the  destinies  of  the  people,  we  have  hitherto 
been  exempt,  and  i  trust  in  God  shall  here- 
alter  continue  to  be,  from  the  affliction  of  that 
most  direful  scourge,  a  Chief  Executive  with 
full  discretionary  powers  to  execute  a  law  or 
declare  it  unconstitutional  at  will.  It  is  not 
that  which  pleaseth  nor  that  which  is  most  con- 
sonant with  the  humor  and  inclination  of  the 
President,  but  the  law,  which  should  be  the 
rule  of  his  conduct.  I  trust,  sirs,  thatthetime 
will  never  sgain  come  in  the  history  of  this 
nation  when,  by  elevation  to  the  Presidency, 
any  one  will  become  so  infatuatedasto  imagine 
himself  independent  of  that  rule,  or  to  set  up 
his  own  private  judgment  or  opinions  as  the 
only  standard  by  which  he  will  be  guided  or 
governed.  Then,  sirs,  whether  we  shall  in  the 
future  witness  this  attempt  in  other  Kxecutives 
depends  upon  your  decision  upon  the  issues  in 
this  case  involved.  Being  the  grand  tribunal 
from  which  there  can  be  no  appeal,  you  should 
Mvperly  reflect  the  law  and  the  testimony. 
The  pure  stream  of  public  justice  should  flow 
gently  along,  undisturbed  by  any  false  pretense 
on  the  pMt  of  the  defendant  or  fitlse  sympathy 


npon  your  part.  The  Preudent  should  not  be 
permitted  to  play  the  necromancer  with  this 
Senate  as  he  did  with  the  country  through  the 
law  department  of  the  executive  branch  of  the 
Government,  whereby  he  raised  a  tempest  that 
be  himself  could  not  control.  Well  might  he 
have  exclaimed : 

"I  am  tho  rider  of  the  wind. 
The  stirrer  of  the  storm; 
The  borrioaDO  I  loft  behind 
Is  yet  with  lightning  warm." 

But,  thanks  to  the  wisdom  of  our  fer-seeing 
patriot  'sires,  you.  Senators,  are.  by  our  Con- 
stitution, made  the  great  power  that  shall  calm 
the  tempest  and  so  direct  the  lightning  that 
its  strokes  shall  be  warded  off  from  the  peo- 
ple aud  fall  only  upon  the  head  of  their  op- 
pressor. 

Yes,  Senators,  we  fervently  hope  and  confi- 
dently rely  upon  yon  to  calm  tlie  storm,  and 
prevent  the  Temple  of  Liiberty  being  dashed  to 
earth  by  the  hurricane.  We  cannot,  will  not 
believe  that  we  are  or  will  be  mistaken  in  those 
in  whom  we  now  place  our  trust.  Methinks  I 
hear  a  voice  coming  up  from  the  lowl^  pillows 
of  patriotism's  immortal  martyrs,  saying,  "Be 
of  good  cheer,  all  will  yet  be  well."  We  can- 
not, will  not  believe  that  the  respondent's  un- 
just appeals  will  avail  him  now.  He  appeals 
to  the  truth  of  history  to  vindicate  him  in  the 
acts  of  former  Executives;  but  truth  itself 
rises  up  from  the  midst  of  the  mass  of  testi- 
mony here  adduced,  and  says,  even  in  this 
appeal,  he  has  polluted  God's  holy  sanctuary ; 
and  when  on  justice  he  relies  to  protect  him, 
and  lifl  him  up  out  of  his  difficulties,  justice 
comes  forward  m  all  her  majesty  and  declares 
that  he  has  not  only  trampled  the  laws  of  man 
but  of  God  under  foot.  When  he  indirectly 
asks  that  the  mantle  of  charity  shall  by  you  be 
thrown  over  his  shortcomings  and  violations 
of  law  clemency  steps  forward,  and  with  a 
loud  voice  cries,  "  Forbearance  has  ceased  to 
be  a  virtue ;  "  "  Mercy  to  this  criminal  would 
be  cruelty  to  the  State." 

From  the^l4th  day  of  April,  1865,  to  this 
day,  as  shown  by  the  testimony,  he  has  been 
consistent  only  with  himself  and  the  evil  spirits 
of  his  Administration.  .  False  to  the  people  who 
took  him  from  obscurity  and  conferred  on  him 
splendor ;  who  dug  him  from  that  oblivion  to 
which  he  had  been  consigned  by  the  treason 
of  his  State,  and  gave  him  that  distinction 
which,  as  disclosed  by  his  subsequent  acts,  he 
never  merited  and  has  so  fearfully  scandalized, 
disgraced,  and  dishonored ;  false  to  the  memory 
of  him  whose  death  mode  him  President ;  false 
to  the  principles  of  our  contest  for  national 
life :  false  to  the  Constitution  and  laws  of  the 
land  and  his  oath  of  office;  iilled  with  all 
vanity,  lust,  and  pride ;  substituting,  with  the 
most  disgusting  self-complacency  and  ignor- 
ance, his  own  coarse,  brutalized  will  for  the 
will  of  the  people,  and  substituting  his  vulgar, 
vapid,  aud  ignorant  utterances  for  patriotism, 
statesmanship,  and  faithful  public  service,  he 
has  completed  his  circle  of  high  crimes  and 
misdemeanors;  and,  thanks  to  Almighty  God, 
by  tho  imbedded  wisdom  of  our  fathers  found 
in  the  Constitution  of  our  country,  he  stands 
to-day,  with  all  his  crimes  upon  .his  head, 
uncovered  before  the  world,  at  tho  bar  of  this 
the  most  august  tribunal  on  earth,  to  receive 
the  awful  sentence  that  awaits  him  as  a  fitting 
punishment  for  the  crimes  and  misdemeanors 
of  which  he  stands  impeached  by  the  House 
of  Representatives,  in  the  name  and  on  behalf 
of  all  the  people.  ^ 

Here,  Senators,  we  rest  our  case ;  here  we 
leave  the  great  criminal  of  the  age.  In  your 
hands,  as  wisely  provided  by  the  charter  of 
our  liberties,  this  offender  against  the  Consti- 
tution, the  laws,  liberty,  peace,  and  public 
decency  of  our  conntrv  is  now  left  to  be  finally 
and,  in  the  name  of  all  the  people,  we  humbly 
trust,  disposed  of  forever,  in  such  manner  as 
no  more  to  outrage  the  memories  of  an  heroic 
and  illustrious  past,  nor  dim  the  hopes,  ex- 
peotatioBS,  and  glories  of  the  coming  future. 
liCt  us,  we  implore  you,  no  more  hear  hit  re- 
sounding footfalls  in  the  temple  of  Amerioon 


constitational  liberty,  nor  have  the  vessels  of 
the  ark  of  the  covenant  af  our  fathers  polluted 
by  his  unholy  hands.  Let  not  the  blood  of  a 
half  million  of  heroes  who  went  to  their  deaths 
on  the  nation's  battle-fields  for  the  nation's 
life  cry  from  the  ground  against  ns  on  account 
of  the  crimes  permitted  by  us,  and  committed 
by  him  whom  we  now  leave  in  your  bands. 
Standing  here  to-day^  for  the  last  time  with 
my  brother  _  Managers,  to  take  leave  of  this 
case  and  this  great  tribunal,  I  am  penetrated 
and  overwhelmed  with  emotion.  Memory  it 
busy  with  the  scenes  of  the  years  wfiich  have 
intervened  between  March  4,  1861,  and  this 
day.  Our  great  war,  its  battles  and  ten  thou- 
sand incidents,  without  mental  bidding  and 
beyond  control,  almost  pass  in  panoramic  view 
before  me.  As  in  the  presence  of  those  whom 
I  have  seen  fall  in  battle  as  we  ritshed  to  vic- 
tory, or  die'of  wonnds  or  disease  in  ho^ital 
far  from  home  and  the  loved  ones,  to  be  seen 
no  more  until  the  ^rave  gives  up  its  detul,  have 
I  endeavored  to  discharge  my  humble  part  in 
this  great  trial. 

The  world  in  after  times  will  read  th«  history 
of  the  administration  of  Andrew  JoUnson  as 
an  illustration  of  the  depth  to  which  political 
and  official  perfidy  can  descend.  Amid  the  so- 
healed  ghastly  scars  of  war ;  surrounded  by 
the  weeds  of  widowhood  and  cries  of  orphan- 
age; associating  with  and  sustained  by  the 
soldiers  of  the  Uepublic,  of  whom  at  one  time 
he  claimed  to  be  one ;  snrrounded  by  the  men 
who  had  supported,  aided,  and  cheered  Mr.  Lin- 
coln through  the  darkest  hours  and  sorest  trials 
of  his  sad  yet  immortal  administration — men 
whose  lives  had  been  dedicated  to  the  cause 
of  justice,  law,  and  universal  liberty — themes 
who  had  nominated  and  elected  him  to  the 
second  office  in  the  nation  at  a  time  when  he  • 
scarcely  dared  visit  his  own  home  because  of 
the  traitorous  instincts  of  his  own  people ;  yet, 
asshownby  hisofficialacts,  messages,  speeches, 
conversations,  and  associations,  almost  from 
the  time  when  the  blood  of  Lincoln  was  warm 
on  the  floor  of  Ford's  theater,  Andrew  John- 
son was  contemplating  trdason  to  all  the  fresh 
fruits  of  the  overthrown  and  crushed  rebel- 
lion, and  an  affiliation  with  and  a  practical 
official  and  hearty  sympathy  for  those  who  bad 
cost  hecatombs  of  slain  citizens,  billions  of 
treasure,  and  an  almost  ruined  country.  His 
great  aim  and  purpose  has  been  to  subvert 
law,  usurp  authority,  insult  and  outrage  Con- 
gress, reconstruct  the  rebel  States  in  the  in- 
terests of  treason,  insult  the  memories  and 
resting-places  of  our  heroic  dead ;  outrage  the 
feelings  and  deride  the  principles  of  theliving  * 
men  who  aided  in  saving  the  Union,  and  de- 
liver all  snatched  from  wreck  and  ruin  into 
thehands  of  unrepentent,  but  by  him  pardoned, 
traitors. 

But,  all  honor  to  the  servants  pf  a  brave  and 
loyal  people,  he  has  been  in  strict  conformity 
to  the  Constitution  arrested  in  his  career  of 
crime,  impeached,  arraigned,  tried,  and  here 
awaits  your  sentence.  We  are  not  doubtful 
of  your  verdict.  Andrew  Johnson  has  long 
since  been  tried  by  the  whole  people  and  found 
guilty,  and  you  can  but  confirm  that  judgment 
already  pronounced  by  the  sovereign  Ameri- 
can people. 

Henceforth  our  career  of  greatness  will  be 
unimpeded.  Rising  from  our  bapUsm  of  fire 
and  blood,  purified  by  our  sufferings  and  trials 
under  the  approving  smiles  of  Heaven,  and 
freed,  as  we  are,  from  the  crimes  of  oppressien 
and  wrong,  the  patriot  heart  looks  outward  and 
onward  for  long  and  ever-increasing  national 
prosperity,  virtue,  and  happiness. 

Hon.^EORGE  S.  BOUTWELL,  on  behalf 
of  the  Managers,  addressed  the  Senate,  as 
follows : 

Mr.  Prmident,  Sbnxtobs  :  Theimportaactt 
of  this  occasion  is  due  to  the  unexampled  cir* 
cumstance  that  the  Chief  Magistrate  of  the 
principal  Republic  of  the  world  is  on  trial  opoa 
the  charge  tnat  he  is  guilty  of  high  Crimes  and 
misdemeanors  in  office.  The  solemnity  of  this 
occasion  is  due  to  the  circamstaoce  tiiat  this    • 
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trial  is  a  new  test  to  oor  pablio  national  virtne 
and  also  of  the  strength  and  vigor  of  popular 
government.  The  trial  of  a  great  criminal  is 
not  an  extraordinary  event,  even  when  fol- 
lowed by  conviction  and  the  severest  penalty 
knowi^  to  the  laws.  This  respondent  is  not  to 
be  deprived  of  life,  liberty,  or  propert;^.  The 
object  of  this  proceeding  is  not  the  punishment 
of  the  offender,  but  the  safety  of  the  State.  Ab 
the  daily  life  of  the  wise  and  just  magistrate 
is  an  example  for  good,  cheering,  encouraging, 
and  strengthening  all  others,  so  the  trial  and 
conviction  of  a  dishonest  or  tn  unfaithful 
officer  is  a  warning  to  all  men,  and  especially 
to  suck  as  occupy  places  of  pnblic  tnist. 
•  issmsa. 

The  issses  of  record  between  the  Honse  of 
Representatives  and  Andrew  Johnson,  Presi- 
dent of  the  United  States,  are  technical  and 
limited.  We  have  met  the  issues;  and,  as  we 
believe,  maintained  the  cause  of  the  House  of 
Kepresentatives  by  evidence  direct,  clear,  and 
conclusive.  Those  issues  require  you  to  ascer- 
tain and  declare  whether  Andrew  Johnson, 
President  of  the  United  States,  is  guilty  of 
high  crimes  and  misdemeanors  as  set  forth  in 
the  several  articles  of  impeachment  exhibited 
against  him,  and  especially  whether  he  has 
violated  the  laws  or  the  Constitution  of  the 
country  in  the  attempt  which  he  made  on  the 
21st  of  February  last  to  remove  Edwin  M. 
StanloQ  from  the  office  of  Secretary  for  the 
Department  of  War.  and  to  appoint  Lorenzo 
Thomas  Secretary  of  War  ad  interim. 

These  are  the  issues  disclosed  by  the  record. 
They  appear  in  the  statement  to  be  limited  in 
their  nature  and  character ;  bnt  your  final  ac- 
tion thereon  involves  and  settles  questions  of 
public  policy  of  greater  ma^itude  than  any 
which  have  been  considered  in  the  political  or 
judicial  proeeedings  of  the  country  since  the 
adoption  of  the  Constitution. 

DEVEVSK. 

lie.  Johnson  attempts  to  defend  his  conduct 
in  the  matter  of  the  removal  of  Mr.  Stanton  by 
an  assertion  of  "the  power  at  any  and  all  times 
of  removing  from  office  all  executive  officers  for 
canse  to  be  jadged  of  by  the  President  alone." 

This  claim  manifestly  extends  to  the  officers 
of  the  Army  and  of  the  Navy,  of  the  civil  and 
the  diplomatic  service.  Ue  thus  assumes  and 
demands  for  himself  and  for  all  his  successors 
absolute  control  over  the  vast  and  yearly  in- 
creasing patronage  of  this  Government.  This 
claim  ha%  sever  been  before  asserted,  and 
sorely  it  has  never  been  sanctioned  ;  nor  is 
there  a  law  or  usage  which  fiirniabes  any  ground 
for  justification,  even  the  least. 

Heretofore  the  Senate  lias  always  been  con- 
sulted in  regard  to  appointments,  and  during 
the  sessions  of  the  Senate  it  has  always  been 
consulted  in  regard  to  removals  from  office. 
The  claim  now  made,  if  sanctioned,  strips  the 
Senate  of  all  practical  power  in  the  premises, 
and  leaves  the  patronage  of  office,  the  revenues 
and  expenditures  of  the  country  in  the  hands 
of  the  President  alone.  Who  does  not  see  that 
the  power  of  the  Senate  to  act  upon  and  con- 
firm a  nomination  is  a  barren  power,  as  a  means 
of  protecting  the  public  interests,  if  the  person 
so  confirmed  may  be  removed  from  his  office 
at  once  without  the  advice  and  consent  of  the 
Senate?  If  this  claim  shall  be  conceded  the 
Preeideutis  clothed  with  power  to  remove  every 
person  who  refuses  to  become  his  instrument. 

An  evil-minded  President  may  remove  all 
loyal  and  patriotic  officers  from  the  Army,  the 
•Navy,  the  civil  and  the  diplomatic  service,  and 
nominate  oalv  his  adherents  and  friends.  None 
bat  his  friends  can  remain  in  office ;  none  but 
his  friends  can  be  appointed  to  office.  What 
security  remains  for  the  fidelity  of  the  Army 
aud  the  Navy?  What  security  for  the  collec- 
tion of  the  public  revenues?  What  account- 
ability remains  in  any  branch  of  the  public 
service?  £very  public  officer  is  henceforth  a 
mere  dependent  upon  the  Executive.  Here- 
tofore the  Senate  could  say  to  the  President, 
"  You  shall  not  resoove  a  faithful,  ^onest  public 
officer."  This  power  the  Senate  has  possessed 
and  exercised  for  nearly  eighty  years,  under 


and  by  virtue  of  express  authority  granted  in 
the  Constitution.  Is  this  authority  to  be  sur- 
rendered? Is  this  power  of  the  Senate,  this 
prerogative  we  may  almost  call  it,  to  be  aban- 
doned? Has  the  country,  has  the  Senate,  in 
the  exercise  of  its  legislative,  executive,  or  judi- 
cial functions,  fully  considered  these  broader 
and  graver  issues  touching  and  affecting  vitally 
our  institutions  and  system  of  government? 

The  House  of  Representatives  has  brought 
Andrew  Johnson,  President  of  the  United 
States,  to  the  bar  of  this  august  tribunal,  and 
has  here  charged  him  with  high  crimes  and 
misdemeanors  in  officp.  He  meets  the  charge 
by  denying  and  assailing  the  ancient,  un- 
doubted, constitutional  powers  of  the  Senate. 
This  is  the  grave,  national,  historical,  eonsti* 
tntional  issue.  When  yon  decide  the  issues 
of  record,  which  appear  narrow  and  technical, 
yon  decide  these  greater  issues  also. 

The  Managers  on  the  part  of  the  House  of 
Representatives,  as  time  and  their  abilities 
may  permit,'intend  to  deal  with  the  criminal 
an^with  these  his  crimes,  and  also  to  examine 
the  constitutional  powers  of  the  President  and 
of  the  Senate.  I  shall  first  invite  yonratten- 
tioii.  Senators,  to  the  last-mentioned  topics. 

It  is  necessary,  in  this  discussion,  to  con- 
sider the  character  of  the  Government,  and 
especially  the  distribution  of  powers  and  the 
limitations  placed  by  the  Constitution  upon  tiie 
executive,'  judicial,  and  legislative  depart- 
ments. 

TEHTE  AMINOVIIIT. 

The  tenth  amendment  to  the  Constitution 
provides  that  "the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the 
States  respectiveljr,  or  to  the  people." 

This  provision  is  not  to  be  so  construed  as 
to  defeat  the  objects  for  which  the  Constitution 
itself  was  established;  and  it  follows,  neces- 
sarily, that  the  three  departments  of  the  Gov- 
ernment possess  sufficient  power  collectively  to 
accomplish  those  objects. 

It  will  be  seen  from  an  examination  of  the 
grants  of  power  made  to  the  several  depart- 
ments  of  the  Government  that  there  is  a  differ- 
ence in  the  phraseology  employed,  and  that  the 
legislative  branch  alone  is  intrusted  mth  dis- 
cretionary authority.  The  first  section  of  the 
first  article  provides  that  "all  legislative  powers 
ktreingranUd  shail  be  vested  in  a  Con^ss  of 
the  United  States,  which  shall  consist  of  a 
Senate  and  Honse  of  Representatives." 

The  first  section  of  the  second  article  pvo- 
vides  that  "executive  power  shall  be  vested  in 
aPresident  of  the  United  States  of  America;" 
and  the  first  section  of  the  third  article  pro- 
vides that  "the  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  the  Congress 
may,  from  time  to  time,  ordain  and  establish." 
The  words  "herein  granted,"  as  used  in  the 
first  section  of  the  first  article  of  the  Constitu- 
tion, are  of  themselves  wordsof  limitation  upon 
the  legislative  powers  of  Congress,  confining 
those  powers  within  the  authority  expressed  in 
the  Constitution.  The  absence  of  those  words 
in  the  provisions  relating  to  the  executive  and 
judicial  departments  does  not,  as  might  at  first 
be  supposed,  justify  the  inference  that  anlimi ted 
authority  is  conferred  upon  those  d^ievtments. 
An  examioatioB  of  the  Constitution  shows  that 
the  executive  and  judicial  departments  have 
no  inherent  vigor  by  which,  under  the  Con- 
stitution, they  are  enabled  to  perform  the  func- 
tions delegated  to  them,  while  the  legislative 
department,  in  noticeable  contrast,  is  clothed 
with  authority  "to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  exe- 
cution the  foregoingkpowers,  aad  all  other 
p<mxir»  vtsted  by  tkis  CotuiUution  in  the  Oov- 
eminent  of  the  United  Stale*,  or  ana  depart- 
ment or  officer  thereof," 

By  virtue  of  this  provision  the  Constitution 
devolves  upon  Congress  the  duty  of  providing 
by  legislation  for  the  full  execution  not  only  of 
the  powers  vested  in  Congress,  but  also  of  pro- 
viding by  legislation  for  the  execution  of  those 
powers  which,  by  the  Coustilatiott,  are  vested 


»  the  executive  aad  judicial  departaients. 
The  legislative  department  has  eriginal  power 
derived  from  the  Constitution  by  which  it  can 
set  and  keep  itself  in  motion  as  a  branch  of  the 
Government,  while  the  executive  and  judicial 
departments  have  no  self-executing  constitu- 
tional capacity,  but  are  constantly  dependent 
upon  the  legislative  department.  Nor  does 
it  follow,  as  might  upon  slight  attention  be 
assumed,  that  the  executive  power  given  to  the 
President  is  an  unlimited  power,  or  that  it  an- 
swers or  oorreqxMids  to  the  powers  which  have 
been  or  may  be  exercised  by  the  execative  of 
any  other  Govemmeat.  The  President  of  the 
United  States  is  not  endowed  by  the  Coastita- 
tion  with  the  executive  poww  which  was  pos- 
sessed by  Henry  Vili  or  Queen  Elisabeth,  or 
by  any  ruler  ia  any  other  country  or  time,  but 
only  with'  the  power  expressly  granted  to  him 
by  the  Coastitutioa  and  with  such  other  powers 
as  have  been  conferred  upon  him  by  Congress 
for  the  purpose  of  carrying  into  effect  the 
powers  which  are  granted  to  the  President  by 
the  Constitution.  Hence  it  may  be  asserted 
that  whenever  the  President  attempts  to  exer- 
cise any  power  be  must,  if  his  right  be  ques- 
tioned, find  a  specific  authority  in  the  Consti- 
tation  or  laws.  By  the  Constitution  he  i« 
Coma>aader-in-Chief  of  the  Army  and  Navy ; 
bnt  it  is  for  Congress  to  decide,  in  the  first 
place,  whether  there  shall  be  an  Army  or  Navy, 
and  the  President  mast  command  the  Army  or' 
Navy  as  it  is  created  by  Congress,  and  sabjeot, 
as  is  every  other  officer  of  the  Army  and  Navy, 
to  such  rules  and  regulations  as  Congrees  may 
from  tine  to.timeeMablish. 

The  President  "may  require  the  epiaioa  ia 
writiag  of  tlte  ptiueipai  oalcer  in  each  of  the 
Executive  Departments  upon  any  subject  re- 
lating to  the  duties  of  their  respective  offices," 
but  the  executive  offices  themselves  are  created 
by  Congress,  and  the  duties  of  each  officer  are 
prescribed  by  law.  in  fine,  the  power  to  set 
the  GovemmeBt  in  motion  aad  to  keep  it  ia 
motion  is  lodged  exclusively  in  Congress  un- 
der the  provisiona  of  the  Coastitutioa. 

By  oor  system  of  Ooverameat  the  sovereign^ 
is  in  the  people  of  the  United  States,  attd-that 
sovereign^  is  fiilly  expressed  in  the  preamble 
to  the  Coostitutioa.  By  the  CoostitutioB  the 
people  have  vested  discretionary  power — lim- 
ited, it  is  true — ^fai  the  Congrees  ot  the  Uaited 
States,  while  they  have  denied  to  the  exeea- 
tive  and  judicial  departmeats  aU  discretionary 
or  implied  power  whatever. 

The  aature  and  exteat  of  the  powers  cea- 
ferred  by  the  ConstitntioD  upon  Congress  have 
been  dearly  and  fally  set  forth  by  the  Sapreme 
Court.  (llcCuUochtn.  The  State  of  Maryland, 
4  Wbeaton,  )>p.  40»  and  420.)  The  court, 
in  speakins  of  the  power  of  Congress,  say  : 

"  The  Oovemment,  whiefa  hds  a  right  to  do  an  act, 
and  hu  imposed  on  it  the  duty  of  perfermiDC  that 
sot,  must,  acoordJDg  to  the  diiatates  ot  reason,  be 
allowed  to  select  the  means." 

Again,  they  say : 

"  Wa  admit,  •*  all  mast  adisit,  that  tlM  powers  of 
the  Uoverament  are  limited,  and  that  these  limits 
are  not  to  be  transcended:  but  wo  think  the  suund 
oonstmcllon  of  the  Oonstitntion  must  allow  to  Ma 
lui^onal  Ltgitlahtr*  that  disoretion,  witb  respect  to 
the  means  by  which  the  powers  it  confers  are  to  be 
carried  intorezocutioo,  woich  will  enable  that  body 
to  perform  the  high  duties  assigned  to  it  in  the  man- 
ner most  beaeAeial  to  the  people.  Let  the  thinf  be 
legitimate,  let  it  be  within  the  scope  of  the  Cunalitu- 
tioo,  and  all  means  which  are  appropriate, vrliich  are 
plainly  adapted  to  the  end,  which  are  not  prohibited, 
and  coaaistent  with  the  letter  and  spirit  of  the  Oou- 
stitutiou.  are  oonsUtutional." 

It  is  also  worthy  of  remark,  in  this  connec- 
tion, that  the  article  which  confers  legislative 
powers  upon  the  Congress  of  the  United  States 
declares  that  aU  legislative  powers  herein 
granted — that  is,  granted  in  the  Constitution- 
shall  be  vested  in  the  CoB|;ress  of  the  United 
States ;  while  in  the  seetwa  relatiag  to  the 
powers  of  the  President  it  is  declared  that  ike 
executive  power  shall  be  vested  in  a  President 
of  the  United  States  of  America.  The  in- 
ference from  this  distinction  is  in  harmony 
with  what  has  been  previously  stated.  "  The 
executive  power"  spoken  of  is  that  which  i« 
oooforied  upon  the  Pxesideat  by  the  CtMistitu- 


Digitized  by 


Google 


210 


SUPPLEMENT  TO 


tioD,  *Bd  i(  u  limited  by  the  twma  of  the  Coo- 
sUtuUon,  and  must  be  exercised  in  the  manner 
prescribed  by.  the  Coostilutioa.  The  words 
used  are  to  be  interpreted  according  to  their 
ordinary  meaning. 

It  is  also  worthy  of  remark  that  the  Consti- 
tution, in  terms,  denies  to  Congress  various 
legislative  powers  specified.  It  denies  also  to 
the  United  States  various  powers,  and  various 
powers  enumerated  -are  likewise  denied  to  the 
titates.  There  is  but  one  denial  of  power  to 
the  President,  and  that  is  a  limitation  of  an 
express  power  granted.  The  single  instance 
of  a  denial  of  power  to  the  President  is  in  that 
provision  of  the  Constitution  wherein  he  is 
authorized  "  to  gnmt  reprieves  and  pardons 
for  ofienses  against  the  United  States,  except 
in  cases  of  impeachment."  As  the  powers 
granted  to  the  President  are  specified,  and  as 
he  takes  nothing  by  implication  or  inference, 
there  was  no  occasion  to  recite  or  enumerate 
powers  not  delegated  to  him.  As  the  Consti- 
tution clothes  Congress  with  powers  of  leg;is- 
lation  whioh  are  ample  for  all  the  necessities 
of  national  life,  wherein  there  is  opportunity 
for  the  exercise  of  a  wide  discretion,  it  was 
neoessary  to  specify  such  powers  as  are  pro- 
hibited to  Congress.  The  {lowers  of  Congress 
ore  ascertaiued  by  considering  as  well  what  is 
prc^ibitedaswhat  isgranted,  while  the  powers 
of  the  Executive  are  to  be  ascertained  clearly 

'  and  fully  by  what  is  granted.  Where  there  is 
nothtug  left  to  inference,  implication,  or  dis- 
cretion, there  is  no  necessity  for  clauses  or 
provisions  of  inhibition.  In  the  single  case 
of  the  grant  of  the  full  power  of  pardon  to  the 
President,  a  power  unlimited  in  its  very  nature, 
the  denial  of  the  power  to  pardon  in  case  of 
impeachment  became  necessary.  This  exam- 
ple fully  illustrates  and  establishes  the  position 

'  to  which  I  now  ask  your  aseenL  If  this  view 
be  correct  it  follows  necessarily,  as  has  been 
before  stated,  that  the  President,  acting  under 
the  CoDstitulioB,  can  exercise  those  powers 
only  which  are  specifically  conferred  upon  him, 
and  can  take  nothing  by  construction,  by  im- 
plication, or  by  what  is  sometimes  termed  the 
necessity  of  the  ease. 

But  in  every  Government  there  should  be  in 
its  constitution  capacity  to  adapt  the  adminis- 
tration of  affairs  to  the  changing  conditions  of 
national  life.  In  the  Government  of  the  Uni- 
ted States  this  capaci^  is  found  in  Congress, 
in  virtue  of  the  pronsioa  already  quoted,  by 
which  Congress  is  authorized  "  to  make  all 
laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers, 
<t.  e.,  tEe  powers  given  to  Coagnaa^)  and  all 
other  powers  vested  by  this  Constitution  in  the 
Gtovernment  of  the  United  States,  or  in  any 
department  or  officer  thereof." 
_  ft  is  made  the  duty  of  the  President,  "  from 
time  .to  time,  to  give  to  the  Congress  informa- 
tion of  the  state  of  the  Union,  and  recommend 
to  their  consideration  such  measures  as  he  shall 
judge  necessary  and  expedient." 

Provision  is  also  maoe  in  the  Constitution 
for  his  cooperation  in  the  enactment  of  laws. 
Thus  it  is  in  his  power  to  lay  before  Congress 
the  reasons  which,  in  his  opinion,  mav  at  any 
time  exist  for  legislative  action  in^id  of  the 
executive  powers  conferred  by  the  Constitu- 
tion upon  the  President;  and  under  the  ample 
legislative  powers  secured  to  Congress  by  the 
provisions  already  quoted  there  is  no  reason 
in  the  n&ture  of  the  Government  why  the  con- 
stitutional and  lawful  powers  of  the  Executive 
may  not  be  made  adequate  to  every  emergency 
of  the  country.  In  fine,  the  President  may  be 
said  to  be  governed  by  the  principles  which 
govern  the  judge  in  a  court  of  law.  He  must 
take  the  law  and  administer  it  as  he  finds  it 
without  any  inquiry  on  his  part  as  to  the  wis- 
dom of  the  legislation.  So  the  President,  with 
reference  to  the  measure  of  his  own  powers, 
mast  take  the  Constitution  and  the  laws  of  the' 
country  as  they  are,  and  l)e  governed  strictly 
by  them.  If,  in  any  particular,  by  implica- 
tion or  construction,  he  assumes  and  exercises 
authority  not  granted  to  him  by  the  Constitu- 
tion or  the  laws  he  violates  his  oath  of  office, 
• 


by  which,  tuider  the  Constitution,  it  is  made 
his  duty  "  to  take  care  that  the  laws  be  faith- 
fully executed,"  which  implies  necessarily  that 
he  can  go  into  no  inquiry  as  to  whether  the 
laws  are  expedient  or  otherwise;  nor  is  it 
within  his  province,  in  the  execution  of  the 
law,  to  consider  whether  it  is  constitutional. 
In  his  communications  to  Congress  he  may 
consider  and  discuss  the  constitutionality  of 
existing  or  proposed  legislation,  and  when  a 
bill  is  passed  by  the  two  Houses  and  submitted 
to  him  for  approval  he  may,  if  in  his  opinion 
the  same  is  unconstitutional,  return  it  to  the 
House  in  which  it  originated  with  his  reasons. 
In  the  performance  of  these  duties  he  exhausts 
his  constitutional  power  in  the  work  of  legis- 
lation. If,  notwithstanding  his  objections,  Con- 
gress, by  a  two-thirds  majority  in  each  House, 
shall  pass  the  bill,  it  is  then  tho  duty  of  the 
Presiaent  to  obey  and  execute  it,  as^  it  is  his 
duty  to  obey  and  execute  all  laws  which  he  or 
his  predecessors  may  have  approved. 

If  a  law  be  in  fact  uuconstituttonal  it  may 
be  repealed  by  Congress,  or  it  may,  poBsi||iy, 
when  a  case  duly  arises,  be  annulled  in  its  un- 
constitutional features  by  the  Supreme  Court 
of  the  United  States.  The  repeal  of  the  law  is 
a  legislative  act ;  the  declaration  b^  the  court 
that  it  is  unconstitutional  is  a  judicial  act;  but 
the  power  to  repeal  or  to  annul  or  to  set  aside 
a  law  of  the  United  States  is  iu  no  aspect  of 
the  case  an  executive  power.  It  is-  made  the 
duty  of  the  Executive  to  take  care  that  the. laws 
be  faithfully  executeil — an  injunction  wholly 
inconsistent  with  the  theory  that  it  is  in  the 

Sower  of  the  Executive  to  repeal  or  annul  or 
ispense  with  the  laws  of  the  land.  To  the 
President  in  the  performance  of  his  executive 
duties  all  laws  are  alike.  He  can  enter  into  no 
inquiry  as  to  their  expediency  or  coustitution- 
ality.  All  laws  are  presumed  to  be  constitu- 
tional; and,  whether  iu  fact  constitutional  or  not, 
it  is  the  duty  of  the  Executive  so  to  r^ard  them 
while  they  have  the  form  of  law.  When  a 
statute  is  repealed  for  its  unconstitutionality,  or 
for  any  other  reason,  it  ceases  to  be  law  in  form 
and  in  &ct.  When  a  statute  is  annulled  in 
whole  or  in  part  by  the  opinion  of  a  comp)eteut 
judicial  tribunal,  from  that  moment  it  ceases 
to  be  law.  But  the  respondent  and  the  counsel 
for  the  respondent  will  seek  in  vain  for  any 
authority  or  color  of  authority  in  the  Constitu- 
tion or  the  laws  of  the  country  by  which  the 
President  is  clothed  with  power  to  make  any 
distinction  upon  his  own  judgment,  or  upon  the 
judgment  ot  any  friends  or  advisers,  whether 
private  or  official  persons,  between  the  several 
statutes  of  the  country,  each  and  every  one  of 
which  he  is,  by  the  Constitution  and  by  bis  oath 
of  office,  required  faithfully  to  execute.  Hence 
it  follows  that  the  crime  of  the  President  is  not, 
either  in  fact  or  as  set  forth  in  the  articles  oi 
impeachment,  that  he  has  violated  a  constitu- 
tional law,  but  his  crime  is  that  he  has  violated 
a  law,  and  in  his  defense  no  inquiry  can  be 
made  whether  the  law  is  constitutional;  for 
inasmuch  as  he  had  no  constitutional  power  to 
inquire  for  himself  whether  the  law  was  con- 
stitutional or  not,  so  it  is  no  excuse  for  him  that 
he  did  unlawfully  so  inquire  and  came  to  the 
conclusion  that  the  law  was  unconstitutional. 

It  follows,  from  the  authorities  already 
quoted  and  the  positions  founded  thereon,  that 
there  can  be  no  inquiry  here  and-  now  by  this 
tribunal  whether  the  act  in  question — the  act 
entitled  "An  act  regulating  the  tenure  of  cer- 
tain civil  offices" — is  in  fact  constitutional  or 
not.  It  was  and  is  the  law  of  the  land.  It  was 
enacted  by  a  strict  adherence  to  constitutional 
forms.  It  was  and  is  binding  upon  all  the 
officers  and  departments  of  the  Government, 
The  Senate,  for  the  purpese  ofdeciding  whether 
the  respondent  is  innocent  or  guilty,  can  enter 
into  no  inquiry  as  to  the  constitutionality  of  the 
act,  which  it  was  the  President's  duty  to  exe- 
cute, and  which,  upon  his  own  answer,  and  by 
repeated  official  confessionsaod  admissions,  he 
intentionally,  willfully,  deliberately  set  aside 
and  violated. 

If  the  President,  in  the  discharge  of  his  duty 
"to  take  case  that  the  laws  be  faithfully  exe- 


cuted," m«y  inquire  whether  the  laws  are  con- 
stitutional, and  execute  those  only  which  he 
believes  to  be  so,  then,  for  the  purposes  of  gov- 
ernment, his  will  or  opinion  is  substituted  for 
the  action  of  the  law-making  power,  and  the 
Goverument  is  no  longer  a  Government  ojf  laws, 
but  the  Goverument  of  one  man.  This  is  also 
true,  if,  when  arraigned,  he  may  justify  by  show- 
lag  that  he  has  acted  upon  advice  that  the  Uw 
was  unconstitutional.  Further,  if  the  Senate 
sitting  for  the  trial  of  the  President  may  inquire 
and  decide  whether  the  law  is  in  fact  constitu- 
tional, and  cqpvict  the  President  if  he  has  vio- 
lated an  act  believed  to  be  constitutional,  and 
acquit  him  if  the  Senate  think  the  law  nncou-. 
gtitutioiial,  then  the  President  is  in  fact  tried 
for  bis  judgment,  to  be  acquitted  if  in  the  opin- 
ion of  the  Senate  it  was  a  correct  judgment,  sod 
convicted  if  iu  the  opinion  of  the  Senate  Lia 
judgment  was  erroneous.  This  doctrine  oQend< 
every  principle  of  justice.  His  offense  is  that 
he  iutcutionally  violated  a  law.  Knowing  its 
terms  and  requirements,  be  disregarded  them. 

With  deference  I  maintain  still  further  thtt 
it  is  not  the  right  of  any  Senator  in  this  trial 
to  be  governed  b^  any  opinion  he  may  eater- 
tain  ot  the  constitutionality  or  expediency  of 
the  law  in  question.    For  the  purposes  of  tliis 
trial  the  statute  which  tho  President,  upou  his 
own  confession,  has  repeatedly  violated  is  tke 
law  of  the  land.     His  crime  is  that  he  violated  ' 
thelaw.     Ithasuotbeen  repealed  by  Cougreu; 
it  has  not  been  annulled  by  the  Supreme  Court; 
it  stands  upon  the  statute-book  as  the  law  ;  and 
for  the  purposes  of  this  trial  it  is  to  be  treated 
by  every  Senator  asacoustitutional  law.  Olhe^ 
wise  it  follows  that  the  President  of  the  United 
States,  supported  by  a  minority  exceeding  by 
one  a  third  of  this  Senate,  may  set  aside,  dis- 
regard, and  violate  all  the  laws  of  the  Una.   It 
is  nothing  to  this  respondent,  it  is  notbiug  to 
this  Senate,  sitting  here  as  a  tribunal  to  try  sud 
judge  this  respoudent,  that  the  Senators  par- 
ticipated in  the  passage  of  the  act,  or  that  the 
respondent,  in  the  exercise  of  a  constitutional 
power,  returned  the  bill  to  the  Senate  with  bis 
objections  thereto.     The  act  itself  is  as  bind- 
ing, is  as  constitutional,  is  as  sacred  in  the  eye 
of  the  Constitution  as  the  acts  that  were  passed 
at  the  first  session  of  the  First  Congress.    If 
the  President  ma^  refuse  to  execute  a  law  be- 
cause in  his  opinion  it  is  unconstitutional,  or 
for  the  reason  that,  in  the  judjgment  of  bis 
friends  and  advisers,  it  is  unconstitutional,  then 
he  and  his  successors  in  office  may  refuse  to 
execute  any  statute  the  constitutionality  of 
which  has  not  been  affirmatively  settled  by  the 
Supreme  Court  of  the  United  States.     Ifs  • 
minority,  exceeding  one  third  of  this  Senate 
by  one,  may  relieve  the  President  from  all  re- 
sponsibility for  this  violation  of  his  oath  of 
office,  because  they  concur  with  him  iu  the 
opinion  that  this  legislation  is  either  unconsti- 
tutional or  of  doubtful  constitutionality,  then 
there  is  no  security  for  the  execution  of  the  laws. 
The  constitutional  injunction  upon  the  Presi- 
dent is  to  take  care  that  the  laws  be  faithfully 
executed ;  and  upou  him  no  power  whatsoever 
is  conferred  by  the    Constitution  to  inquire 
whether  the  law  that  he  is  charged  to  execute 
is  or  is  not  constitutional.    The  constitutional 
injunction  upon  you,  in  your  present  capacity, 
is  to  hold  the  respondent  faithfully  to  the  exe- 
cution of  the  constitutional  trusts  and  duties 
imposed  upon  him.     If  he  has  willfully  disre- 
garded the  obligation  resting  upoii  him,  to  take 
care  that  the  laws  be  faithfully  executed,  then 
the  constitutional  duty  imposed  upon  you  is  to 
convict  him  of  the  crime  of  having  willfully 
disregarded  the  laws  of  the  land  and  violated 
his  oath  of  office. 

I  indulge.  Senators,  in  great  plainness  of 
speech,  and  pursue  a  line  of  remark  which, 
were  the  subject  less  important  or  the  duty 
resting  upon  us  less  solemn,  I  should  studiously 
avoid.  But  I  speak  with  every  feeling  and  sen- 
timent of  respect  for  this  body  and  this  place 
of  which  ray  nature  is  capable.  In  my  boy- 
hood, from  (he  gallery  of  the  old  Chamber  of 
the.  Senate,  I  looked,  not  widi  admiration 
merely,  but  with  something  of  awe  upon  the 
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meo  of  tliat  genetatioii  who  were  then  in  the 
seats  which  you  now  fill.  Time  and  experi- 
ence tnay  have  modified  and  chastened  those 
impressions,  but  they  are  not,  they  cannot  be 
obliterated.  They  will  remain  wiili  me  while 
life  r^inatua.  But,  with  my  coDvictioDS  of  my 
own  duty,  with  my  convictions  of  your  duty, 
with  my  convictions  of  the  danger,  the  immi- 
nent peril,  to  our  country  if  yon_  should  not 
render  a  judgment  of  guilty  against  this  re- 
spondent, X  have  no  alternative  but  to  speak 
with  all  the  plainness  and  directness  .which 
the  most  earnest  convictions  of  the  truth  of 
what  I  utter  can  inspire, 
iionvs. 

Nor  caa  the  President  prove  or  plend  the 
motiTe  by  which  he  professes  to  have  been 
goremed  in  his  violation  of  the  laws  of  the 
country.  Where  a  positive  specific  duty  is 
imposed  upon  a  public  officer  his  motives  can- 
not be  go«d  if  he  willfully  neglects  or  retiises 
to  discbarge  his  duty  in  the  manner  in  which 
it  is  imposed  upon  him.  In  other  wordfi,  it  is 
not  possible  for  a  pablic  officer,  and  partica- 
larly  for  the  President  of  the  United  States, 
who  is  under  a  special  constitnfional  injonc- 
tion  to  discharge  his  duty  IWithfolIy,  to  have 
any  motive  except  a  bad  motive  if  he  willfully 
violates  his  doty.  A  ^udge,  to  be  sore,  in  the 
exercise  of  a  discretionary  power,  as  in  im- 
posing a  sentence  npon  a  criminal,  where  the 
penalty  is  not  specific,  may  err  in  the  exercise 
of  that  discretion  and  plead  properly  his  good 
motives  in  the  discharge  of  nis  duty ;  ^hat  is, 
he  may  say  that  he  intended,  nndcr  the  law, 
to  impose  a  proper  penalty ;  and  inasmuch  as 
that  was  'his  intention,  thongfa  all  other  men 
may  think  that  the  penalty  was  either  insuffi- 
cient or  excessive,  ne  is  fully  justified  by  his 
motives. 

So  the  President,  having  vested  in  him  dis- 
cretionary power  in  regard  to  granting  par- 
dons, might,  if  arraigned  for  the  improper  ex- 
ercise of  that  power  in  a  particular  case,  plead 
mid  prove  his  good  motives,  although  his  action 
might  be  anivenally  condemned  as  improper 
or  unwise  in  that  particular  case.  But  the  cir- 
cvmstances  of  this  respondent  are  wholly  dif- 
ferent. The  law  which,  as  he  admits,  he  has 
intentionally  and  deliberately  violated,  was 
'  mandatory  npon  him,  and  left  in  his  hands  no 
discretion  as  to  whether  he  would,  in  a  given 
case,  execute  it  or  not. 

A  public  officer  can  neither  plead  nor  prove 
good  motives  to  refute  or  control  his  own  ad- 
mission that  he  has  intentionally  violated  a 
public  law. 
•         Take  the  case  of  the  President;  his  oath  is : 

"I  do  eoleranty  swear  that  Iwill  faithfnily  execute 
the  olfioe  of  President  o^the  United  States,  and  will 
to  the  best  of  mjr  ability  preserve,  protect,  and  de- 
fend tbo  Constitution  of  the  United  States." 

One  of  the  provisions  of  that  Constitution  is 
that  the  President  shall  "take  care  thatlhe 
laws  be  faithfully  executed."  In  this  injanc- 
«  tion  there  are  no  qualifying  words.  It  is  made 
his  duty  to  take  care  that  the  laws,  the  laws,  be 
faithfully  executed.  A  law  is  well  defined  to 
be  "  a  rule  laid,  set,  or  established  hf  the  law- 
makiuf  power  of  the  country."  It  u)  of  such 
rules  that  the  Constitution 'speaks  in  this  in- 
junction to  the  President ;  and  in  obedience  to 
that  injunction,  and  with  ret'ereiice  to  his  duty 
under  his  oath  to  take  care  that  the  laws  be 
faithfully  executed,  be  cau  enter  into  no  in- 
quiry as  to  whether  those  laws  are  expedient 
or  constitutional,  or  otherwise.  And  inasmuch 
as  it  is  not  possible  for  him,  under  the  Consti- 
tution, to  enter  lawfully  into  any  such  inquiry, 
it  is  aJike  impossible  for  him  to  plead  or  to 
prove  that,  having  entered  into  such  inquiry, 
which  was  in  itself  unlawful,  he  was  governed 
by  a  ^ood  motive  in  the  result  which  he  reached 
and  in  his  action  thereupon.  Having  no  right 
to  inquire  whether  the  laws  were  expedient  or 
constitutional,  or  otherwise,  if  he  did  so  inquire, 
and  if  upon  such  inqniry  he  came  to  the  con- 
clusion that,  for  an^  reason,  he  would  not  exe- 
cute the  law  according  to  the  terms  of  the  law, 
then  he  willfully  violated  his  oath  of  office  and 
the  Constitution  of  the  United  States.    The 


neeessaty,  the  inevitable  presumption  in  law 
is,  that  he  acted  nnder  the  influence  of  bad 
motives  in  so  doing,  and  no  evidence  can  be 
introduced  qpntrolling  or  coloring  in  any  degree 
this  necessary  presumption  of  the  law. 

Having,  therefore,  no  right  to  entertain  any 
motive  contrary  to  his  constitutioual  obligation 
to  execute  the  laws,  he  cannot  plead  his  mo- 
tive. Inasmuch  as  he  can  neither  plead  nor 
prove  his  motive,  the  presumption  of  the  law 
must  remain  that  in  violating  his  oath  of  office 
and  the  Constitution  of  the  united  Slates  bo 
was  influenced  by  a  bad  motive.  The  magis- 
trate who  willfully  breaks  the  laws,  in  violation 
of  his  oath  to  execote  them,  insults  and  ent- 
ries tli«  common  sense  and  the  common  na- 
ture of  his  countrymen  when  he  asserts  that 
their  laws  are  so  bad  that  they  deserve  to  be 
broken.  This  is  the  language  of  a  defiant 
nsurper,  orof  amau  who  has  surrendered  him- 
self to  the  counsel  and  control  of  the  enemies 
of  his  country. 

If  a  President,  believing  the  law  to  be  un- 
constitutional, may  refuse  to  execute  it,  then 
your  laws  for  the  reconstruction  of  the  southern 
States,  yonr  laws  for  the  collection  of  the  in- 
ternal revenue,  your  laws  for  the  collection  of 
custom-house  duties,  are  dependent  for  their 
execntion  upon  the  individual  opinion  of  the 
President  as  to  whether  they  are  constitutional 
or  not;  and  if  these  laws  are  so  dependent,  all 
other  laws  are  equally  dependent  upon  the  opin- 
ion .of  the  Executive.  Hence  it  follows  tnat, 
whatever  the  legislation  of  Congress  may  be,  the 
laws  of  the  country  are  to  be  executed  only  so 
far  as  the  President  believes  them  to  be  consti- 
tntional.  This  respondent  avers  that  his  sole 
object  in  violating  the  tenure- of- office  act  was 
to  obtain  the  opinion  of  the  Supreme  Court 
upon  the  question  of  the  constitutionality  of 
that  law.  In  other  words,  he  deliberately  vio- 
lated the  law,  which  was  in  him  a  crime,  for 
the  purpose  of  s.wertainin^  judicially  whether 
the  law  could  be  violated  with  impunity  or  not. 
At  that  very  time  he  had  resting  upon  him  the 
obligations  of  a  citizen  to  obey  the  laws,  and  the 
higher  and  more  solemn  obligation,  imposed 
by  the  Constitution  npon  the  first  magistrate  of 
the  country,  to  execute  the  laws.  If  a  private 
citizen  violatesa  law,  he  does  so  at  his  peril.  If 
the  President  or  Vice  President,  or  any  other 
civil  officer,  violates  a  law,  his  peril  is  that  he 
may  be  impeached  by  the  House  of  Represent- 
atives and  convicted  by  the  Senate.  This  is 
precisely  the  responsibility  which  the  respond- 
ent has  incurred  ;  and  it  would  be  no  relief  to 
him  for  his  willful  violation  of  the  law,  in  the 
circumstances  in  which  he  is  now  placed,  if 
the  court  itself  had  pronounced  the  same  to  be 
unconstitntional. 

But  it  is  not  easy  to  comprehend  the  auda- 
city, the  criminal  character  of  a  proceeding 
by  which  the  President  of  the  United  States 
attempts  systematically  to  undermine  the  Qov- 
ernmeut  itself  by  drawing  purposely  into  con- 
troversy, in  the  courts  and  elsewhere,  the 
validity  of  the  laws  enacted  bv  the  constituted 
authorities  of  the  country,  who,  as  much  as 
himself,  are  individually  under  an  obligation 
to  obey  the  Constitution  in  all  their  public 
acts.  With  the  same  reason  and  for  the  same 
object  he  might  violate  the  reconstruction  laws, 
tax  laws,  tariff  acts,  or  the  neutrality  laws  of 
the  country ;  and  thus,  in  a  single  day  of  his 
official  life,  raise  questions  which  could  not  be 
disposed  of  for  years  in  the  courts  of  the  coun- 
try. The  evidence  discloses  the  fact  that  he 
has  taken  no  step  for  the  purpose  of  testing 
the  constitutionality  of  the  law.  He  suspends 
numerous  officers  under,  or,  if  not  under,  at 
least,  as  he  himself  admits,  in  conformity  with 
the  tenure-of-office  law,  showing  that  it  was 
not  his  sole  object  to  test  its  constitutionality. 
He  has  had  opportunity  to  make  application 
through  the  Attorney  Qeneral  for  a  writ  of  quo 
tearraiUo,  which  might  have  tested  the  validity 
of  the  law  in  the  courts.  This  writ  is  the  writ 
of  the  Qovernment,  and  it  can  never  be  granted 
upon  the  application  of  a  private  person.  The 
President  has  never  taken  one  step  to  test  the 
law  in  the  courts.     Since  his  attempted  re- 


moval of  Mr.  Stanton  on  the  Slst  of  Febrtiaiy 
last  he  might  have  instituted  proceedings  by  a 
writ  of  quo  warranto,  and  by  this  time  have 
obtained,  probably,  a  judicial  opinion  covering 
all  the  points  of  the  case.  But  he  shrinks  from 
the  test  he  says  he  sought.  Thus  is  the  pretext 
of  the  President  fully  exposed.  The  evidence 
shows  that  he  never  designed  to  test  the  law  in 
the  courts.  His  object  was  to  seize  the  offices 
of  the  Government  for  purposes  of  corruption, 
and  by  their  influence  to  enable  him  to  recon- 
struct the  Union  in  the  interest  of  the  rebel- 
lious States.  In  short,  he  resorted  to  this 
usurpation  as  an  efficient  and  necessary  means 
of  usurping  all  power  and  of  restoring  the 
Government  to  rebel  hands. 

No  criminal  was  ever  arraigned  who  offered 
a  more  unsatisfactory  excuse  for  his  crimes. 
The  President  had  no  right  to  do  what  he  says 
he  designed  to  do,  and  the  evidence  shows  that 
he  never  has  attempted  to  do  what  he  now 
assigns  as  his  purpose  when  he  trampled  the 
laws  of  his  country  under  his  feet, 

These  considerations  have  prepared  the  way 
in  some  degree,  I  trust,  for  an  examination  of 
the  provisions  of  the  Constitution  relating  to 
the  appointment  of  embassadors  and  other  pub- 
lic ministers  and  consuls,  judgesof  the  Supreme 
CouA,  and  other  officers  of  the  United  States, 
for  whose  appointment  provision  is  made  in  the 
seoondsecUonuf  the  second  article  of  the  Con- 
stitution. It  is  there  declared  that  the  Presi- 
dent "shall  nominate,"  and,  by  and  with  the 
consent  of  the  Senate,  shall  "appoint embas- 
sadors and  other  public  ministers  and  consuls, 
judges  of  the  Supreme  Court,  and  all  other 
officers  of  the  United  States  whose  appoint- 
ments are  not  herein  otherwise  provided  for 
and  which  shall  be  established  by  law."  The 
phrase,  "are  not  herein  otherwise  provided 
for,"  is  understood  to  refer  to  Senators,  who, 
under  the  Constitution,  in  case  of  a  vacancy, 
may  be  appointed  by  the  Governors  of  the  sev- 
eral States,  and  to  those  appointments  whicli 
might  be  confided  by  law  to  the  courts  or  totlie 
heads  of  Departments,  it  is  essentialto  notice 
the  fact  that  neither  in  this  provision  of  the 
Constitution  nor  in  any  other  is  power  given  to 
the  President  to  remove  any  officer.  The  only 
power  of  removal  specified  in  the  Constitution 
IS  that  of  the  Senate,  by  its  verdict  of  guilty,  to 
remove  the  President,  Vice  President,  or  other 
civil  officer  who  may  be  impeached  by  the  House 
of  Representatives  and  presented  to  the  Senate 
for  trial. 

Upon  the  premises  already  laid  down  it  is 
clear  that  the  power  of  removal  from  office  is 
not  vested  in  the  President  alone,  but  only  in 
the  President  by  and  with  the  advice  and  con- 
sent of  the  Senate.  Applying  the  provision 
of  the  Constitution  already  cited  to  the  con- 
dition of  affairs  existing  at  the  time  the  Gov- 
ernment was  organized,  we  find  that  the  course 
pursued  by  the  First  Congress  and  by  the  first 
President  was  the  inevitable  result  of  the 
operation  of  this  provision  of  the  organic  law. 
In  the  first  instance,  several  executive  Depart- 
ments were  established  by  acts  of  Congress, 
and  in  those  Departments  offices  of  various 
grades  were  created.  The  conduct  of  foreign 
affairs  required  the  appointment  of  embas- 
sadors, ministers,  and  consiris,  and  conse- 
quently those  necessary  offices  were  established 
by  law.  The  President,  in  conformity  with 
this  provision  of  the  Constitution,  made  nom- 
inations to  the  Senate  of  persons  to  fill  the 
various  offices  so  established.  These  nomina- 
tions were  considered  and  act«d  upon  by  the 
Senate,  and  when  confirmed  by  the  Senate  the 
persons  so  nominated  were  appointed  and 
authorized  by  commissions  under  the  hand  of 
the  President  to  enter  upon  the  discharge  of 
their  respective  duties.  In  the  nature  of  the 
case  it  was  not  possible  for  the  President,  dur- 
ing a  session  of  the  Senate,  to  assign  to  duty 
in  any  of  the  offices  so  created  any  person  who 
had  not  been  by  him  nominated  to  the  Senate 
and  by  that  body  confirmed,  and  there  is  no 
evidence  that  any  such  attempt  was  mado. 
The  persons  thus  nominated  and  confirmed 
were  in  their  offices  nnder  the  Constitutiott, 
t  ^ 
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md  bv  virtae  of  the  eonearveat  action  of  the 
Presiaent  and  the  Senate.  There  is  not  to  be 
foood  in  the  Constitation  any  provision  con- 
templating the  removal  of  such  persons  from 
office.  Bat  inasmuch  as  it  is  essential  to  the 
proper  administration  of  affairs  that  there 
should  be  a  power  of  removal,  and  inasmuch 
as  the  power  of  nomination  and  confinnation 
Tested  in  the  President  and  ix^  the  Senate  is  a 
continuiog  power,  not  exhausted  either  by  a 
■ingle  exercise  or  by  a  repeated  exercise  in 
reference  to  a  partieular  office,  it  follows  le^ti- 
mately  aad  properly  that  the  President  might 
«t  any  time  nominate  to  the  Senate  a  person  to 
fill  a  particniar  office,  and  the  Senate,  in  the 
exercise  of  its  constitational  power,  oonld  con- 
find  that  nomination,  that  the  person  so  nom- 
inated and  confirmed  would  have  a  right  to 
'  take  andenjoy  the  office  to  which  he  had  been  so 
appointed,  and  thus  to  dispossess  the  pirevious 
incumbent.  It  is  apparent  that  no  remoTal 
can  be  made  unless  the  President  takes  the 
initiative, and  hence  the  expression  "removal 
by  the  President." 

Ab,_  by  a  common  and  aniversaily  recognized 
principle  of  construction,  the  most  recent 
statute  ia  obligatory  and  controlling  wherever 
it  contravenes  a  previous  statute,  so  a  recent 
eommission,  issued  under  an  appoinlment 
oiade  by  and  with  the  advice  and  consent  of 
the  Senate,  supersedes  a  previoas  appointment 
although  made  in  the  same  manner.  It  is  thus 
apparent  that  there  is,  under  and  by  virtue  of 
the  clause  of  the  Constitution  qaoted,  no  power 
ofremoval  vested  either  in  the  President  or  in 
the  Senate,  or  in  both  of  (hem  together  as  an 
independent  power;  but  it  is  rather  a  con- 
sequence of  the  power  of  appointment.  And 
as  the  power  ot  appointment  is  not  vested  in 
the  President,  but  only  the  right  to  make  a 
nomination,  which  becomes  an  appointment 
oaly  when  the  nomination  has  been  confirmed 
by  the  Senate,  the  power  of  removing  a  public 
officer  cannot  be  deemed  an  executive  power 
solely  within  the  meaning  of  this  provision  of 
the  Constitution. 

This  view  of  the  subject  is  in  harmony  with 
the  opinion  expressed  in  the  seventy-sixth 
number  of  the  Federalist.  After  stating  with 
great  force  the  objections  which  exist  to  the 
"exercise  of  the  power  of  appointing  to  ofiice 
by  an  assembly  pf  men,"  the  writer  proceeds 
to  say: 

"The  truth  of  the  principles  here  advanced  seema 
to  have  been  felt  bf  themoetiDtelligentof  those  who 
havefeund Cuilt  with  th*  provision  made  In  this  re- 
■poct  by  the  conveotioD.  They  oontend  that  the 
President  ought  solely  to  have  been  authorized  to 
make  the  appointments  under  the  l^cral  Gorcrn- 
ment.  liatitiaeasy  to  show  that  every  advantage 
to  bo  expected  from  such  an  arrangemeat  would  m 
subdtuuce  bo  derived  from  the  power  of  nomimition, 
which  is  proposed  to  be  oont'erred  upon  Mm,  white 
several  diWvantMee  which  nught  attend  tbo  abso- 
lute power  of  appointment  in  the  haudsof  that  officer 
would  be  avoided.    In  the  act  of  nominating  his 

iudgraent  alone  would  be  exercised,  and  as  it  would 
0  his  sole  duty  to  point  out  the  man  who  with  the 
approbation  of  the  Senate  should  fill  an  oSioe,  his 
responsibility  would  be  as  complete  as  if  he  were  to 
make  thefinal  appointment.  There  can,  in  this  view, 
bono  difforenoe  between  nominatingand  appointing. 
The  same  motives  which  would  intLueuce  a  proper 
dischargeof  bis  duty  ill  one  cose  would  exist  in  the 
other;  and  as  no  man  could  be  appointed  but  upon 
his  provions  nomination,  every  man  who  might  l>o 
appoiutod  would  bo  in  fact  his  choice. 

*  But  bis  nomination  muy  bo  overruled.  This  it 
eertainly  may,  yet  it  can  ouly  bo  to  make  place  for 
another  nomination  by  himself.  The  person  ulti- 
mately appointed  must  be  the  object  of  his  prefer- 
ence, though,  perhaps,  not  iu  the  highest  degree.  It 
is  also  nut  very  probable  that  bis  nomination  would 
often  beoverruled.  XheSonatecouldnotbe  tempted 
by  the  preference  they  might  feel  to  another  to  reject 
the  one  proposed,  because  they  could  not  assure 
themsohree  that  the  person  they  might  wish  would 
be  brought  forward  by  a  seeond,  or  by  any  snlxe- 
quent  nomination.  They  could  not  even  beoortaip 
that  a  future  nomination  would  present  a  candidate 
in  aoy  degree  more  acceptable  to  them.  And  as 
their  dissent  might  castakind  of  stigma  upon  the 
individual  rejected,  and  might  have  the  aj^pearanoe 
of  urcfleutlon  upon  the  Judgment  of  the  Chief  Magis- 
trate, it  is  not  likely  that  their  sanction  wonid  otien 
be  refused,  whore  tuere  wire  not  special  and  strong 
reasous  fur  the  refusal. 

"To  what  purpose,  then,  require  the'coSperation 
of  the  ijenatoT  1  answer  that  the  necessity  of  their 
coueurrenoe  would  have  a  powerful,  thouch  in  gen- 
eral, a  silent  operation.  It  would  be  ao  excellent 
cheek  upon  the  spirit  of  favoritism  in  thePresideut, 
and  wouM  tend  groatly  to  proveatiac  the  appoint- 


ment of  unM  ohaneten,  ftom  State  pref  adlse,  Aom 
family  ooaaeotioB,  from  personal  attaehment,  or 
from  a  view  to  popularity.  And,  in  addition  to  this, 
it  would  be  an  ofiioacious  source  of  stability  in  the 
Administration.  > 

"  It  will  readily  be  oomprehendod  that  a  man  who 
had  himself  the  sole  disposition  of  ofiice  would  be 

f:overned  much  more  by  his  private  inclinations  and 
Dterests  than  when  he  was  bound  to  submit  the  pro- 
priety of  bis  choice  to  the  dictation  and  determina- 
tion of  a  different  and  independent  body,  and  that 
body  an  entire  branch  of  the  Legislature,  The 
possibility  of  rejection  would  be  a  strong  motive  to 
care  in  proposing.  The  danger  of  hia  own  reputa- 
tion, and,  in  the  case  of  ao  elective  magistrate,  to 
his  pol^itioal  existence,  fi*om  betraying  a  spirit  of 
fcvoritism,  or  an  unbecoming  pursuit  of  popularity, 
to  the  observation  of  a  body  whoso  opinioa  would 
have  great  weight  iu  farming  that  of  the  poblic, 
could  not  fail  to  operate  as  a  barrier  to  one  and  to 
the  other.  He  would  be  both  ashamed  and  afraid  to 
bring  forward  for  the  most  distinguished  or  lucra- 
tive stations  candidateswhohad  no  other  merit  than 
thatof  coming  from  the  same  St.ite  to  which  ho  par- 
tienlorly  belonged,  or  of  being  in  some  way  or  other 
personally  allied  to  him,  and  possessing  the  neoee- 
sary  insignificance  and  pliancy  to  reader  them  the 
obsequious  instruments  of  his  pleasure." 

When  the  President  has  mode  a  nomination 
for  a  particular  office,  and  that  nomination  has 
been  confirmed  by  the  Senate,  the  constitu- 
tional power  of  the  President  during  the  ses- 
sion of  the  Senate  is  exhausted  with  reference 
to  that  officer.  All  that  he  can  do  under  the 
Constitution  is  in  the  same  manner  to  nominate 
a  successor,  who  may  be  either  confirmed  or 
rejected  by  the  Senate.  Considering  the  powers 
of  the  President  exclusively  with  reference  to 
the  removal  and  appoiulment  of  civil  officers 
during  the  session  of  the  Senate  it  is  clear  that 
be  can  ouly  act  iu  concurrence  with  the  Senate. 
An  office  being  filled,  he  can  only  nominate  a 
successor,  who,  when  confirmed  by  the  Senate, 
is,  by  operation  of  the  Constitution,  appointed 
to  the  office,  and  it  is  the  duty  of  the  rresident 
to  issue  his  commission  accordiugly.  This 
commission  operates  as  a  supersedeaa,  and  the 
previous  occupant  is  thereby  removed. 

No  legislation  has  attempted  to  enlarge  or 
diminish  the  constitutional  powers  of  the  Pres- 
ident, and  no  legislation  can  enlarge  or  diminish 
his  constitutional  powers  in  this  respect,  as  1 
shall  hereader  show.  It  is  here  and  now,  in 
the  presence  of  this  provision  of  the  Constitu- 
tiuu  concerning  the  true  meaning  of  which 
there  neither  is  nor  has  ever  been  any  serious 
doubt  iu  the  mind  of  any  lawyer  or  statesman, 
that  we  strip  the  defense  of  the  President  of 
all  the  questions  and  technicalitiea  which  the 
intellects  of  men,  sharpened  but  not  enlarged 
by  the  practice  of  the  law,  have  wrung  from  the 
lefrislationof  the  country  covering  three  fourths 
of  a  century. 

On  the  2l8t  day  of  February  last  Mr.  Stan- 
ton was  de  facto  and  dejure  Secretary  for  the 
Department  of  War.  The  President's  letter 
to  Mr.  Stanton  of  that  date  is  evidence  of 
this  fact : 

ExKCunvB  MiNsiOK, 
WasbixOTok,  D.  C,  Februuru2l,  186*. 

8l«:  By  virtue  of  the  power  and  authority  vested 
in  me  08  President  by  the  Constitation  and  laws  of 
the  United  Stales,  you  are  hereby  removed  firom 
oflico  03  Secretary  for  the  Department  of  War,  and 
your  fnnetions  as  sneh  will  termiqato  upon  receipt 
of  this  eemmuDioation. 

You  will  transferto  Brevet  Major  Qeoerol  Lorenso 
Thomas,  Adjutant  General  of  the  Army,  who  has 
this  day  been  authorized  and  empowered  to  act  as 
Secretory  of  Wor  ad  imitrim,  oil  reoerdi,  books,  pa- 
pers, and  other  public  property  now  in  your  custody 
and  charge. 

Respectfully,  yours,        ANDBBW  JOHNSON. 
Hon.  Edwih  M.  STAmoir,  Wfhitioitm,  D,  O, 

This  letter  is  an  admission,  not  only  that  Mr. 
Stanton  was  Secretifty  of  War  on  the  21st  of 
February,  1808,  but  also  that  the  suspension 
of  that  officer  of  the  12th  of  August,  A.  D. 
1807,  whether  made  nnder  the  tennre-of-office 
act  or  not,  was  abrogated  by  the  action  of  the 
Senate  of  the  18th  of  January,  1868,  and  that 
then  Mr.  Stanton  thereby  was  restored  law- 
fully to  the  office  of  Secretary  for  the  Depart- 
ment of  War. 

On  the  21st  day  of  February  the  Senate  was 
in  session.  There  was  then  but  one  constitu-. 
tional  way  for  the  removal  uf  Mr.  Stauton  ;  a 
nomination  by  tire  President  to  the  Senate  of 
a  successor,  and  his  confirmation  by  that  body. 
The  President  attempted  to  remove  Mr.  Stun- 
too  in  a  way  not  known  to  the  Constitution, 


and  in  violation  thereof,  by  issuing  the  ttSA 
order  for  his  removal.  In  the  first  of  the  arti- 
cles it  is  set  forth  that  this  order  was  issued  . 
"in  violation  of  the  Constitution  and  of  the 
laws  of  the  United  States,"  and  the  President 
is  consequently  guilty  under  this  article  if  we 
have  proved  a  violation  either  of  the  Constitu- 
tion or  the  laws.  If  we  show  that  he  has  vio- 
lated the  Constitution  of  the  United  States, 
we  show  also  that  he  has  violated  his  oath  oF 
office,  which  pledged  him  to  support  the  Con- 
stitution. Thus  is  the  guilt  of  the  President, 
nnder  the  Constitution  and  npon  admitted 
facts,  established  beyond  a  reasonable  doubt 
This  view  is  sufficient  to  justify  and  require  at 
your  budaa  verdict  of  gailty  nnder. the  first 
article,  and  this  without  any  reference  (o  the 
legislation  of  the  oountrjr,  and  without  refer- 
ence to  the  coDStitutioaaUty  of  the  teBDre-of- 
office  act  or  to  the  question  whether  the  Sec- 
retary of  War  is  included  within  it*  provisions 
or  not.  But  I  intend  in  the  coarse  of  my  ar- 
gument to  deal  with  all  these  questions  of  law, 
and  to  apply  the  law  as  it  shall  appear  to  the 
fitcts  proved  or  tkdmitted.    To  be  sure,  in  my 

i'udgmeot,  the  case  presented  by  the  House  o^ 
Representatives  in  the  name  of  all  the  peo^e 
of  the  United  States  might  safely  be  rested 
here ;  but  the  cause  Of  justice,  the  cause  of 
the  country,  requires  as  to  expose  and  demou- 
atrate  the  guilt  of  the  President  in  all  the  par- 
ticulars set  forth  in  the  articles  of  impeach- 
ment. We  have  no  allernative  bat  to  proceed. 
In  this  connection  I  refer  to  a  view  presented 
by  the  counsel  for  the  President  in. his  open- 
ing argument.  He  insists  or  eoggesls  that 
inasmuch  aa  the  letter  to  Stanton  6f  the  %Va 
of  February  did  not,  in  fiict,  aeoomplish  a 
removal  of  the  Secretary,  that  theretore  no 
offense  was  committed,  'ihe  technicalilies  of 
the  law  have  faUen  into  disrepute  anong  the 
people,  and  sometimes  even  in  the  eouHa. 
The  technicalities  proper  of  the  law  are  the 
rules  developed  by  human  experience,  and 
justly  denominated,  aa  is  the  law  itself,  the 
perfection  of  human  reasoii.  These  rules, 
wise  though  subtle,  aid  in  the  admioiatratioa 
of  justice  ia  ull  tribunals  where  the  laws  an 
judicially  administered.  But  it  oiten  happens 
that  attgrneys  seek  to'  confuse  the  miiMWof 
men  and  thwart  the  administration  of  justice 
by  the  suggestion  of  nice  distinctions  whiefa 
have  no  foundation  in  reason  and  fiad  no  sup- 
port in  general  principles  of  right. 

The  President  cannot  assume  to  exercise  a 
power  oa  a  power  belonging  to  the  office  be 
holds,  there  being  no  warrant  in  law  for  such 
exercise,  and  then  plead  that  he  is  not  guilty  • 
because  the  act  undertaken  was  not  fully  ac- 
complished. The  President  is  as  guilty  in  con- 
templation of  law  as  he  would  have  been  if 
Mr.  Stanton  had  submitted  to  his  demand  and 
rehired  from  the  office  of  Secretary  for  the  De- 
partment of  War.  Nothing  more  possible  re- 
mained for  the  President  except  a  resort  to  force, 
and  what  he  did  and  what  he  contemplated  ' 
doing  to  obtain  possession  of  the  office  by  force 
will  be  considered  hereafter. 

.  If  these  views  are  correct,  the  President  is 
wholly  without  power,  nnder  and  by  virtne  of 
the  Constitution,'  to  suspend  a  public  officer. 
And  most  assuredly  nothing  is  found  in  die 
Constitution  to  sustain  the  arrogant  claim 
which  he  now  makes,  that  he  may  during  a 
session  of  the  Senate  suspend  a  public  oficer 
indefinitely  and  make  an  appointment  to  the 
vacancy  thus  created  wilhont  asking  the  advice 
and  consent  of  the  Senate  either  upon  the  sus- 
pension or  the  appointment. 

I  pass  now  to  the  consideration  of  the  third 
olanse  of  the  second  section  of  the  seeond  arti- 
cle of  the  Constitation : 

"The  President  shall  have  power  to  fill  tip  all 
vocaocies  that  may  tiappen  daring  the  r%o«ss  of  the 
Senate,  by  granting  eomiuissiuus  whiefa  aball  ox4>ire 
at  the  end  of  their  next  session." 

The  phrase,  "  may  happen,"  construed  ac- 
cording to  the  proper  and  well-understood 
meaning  of  the  words  when  the  Constitution 
was  framed,  referred  to  those  vacancies  which 
might  occur  independently  of  the  will  of  the 
Qovernmeut — vac:mcies  arising  from  death. 
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iiyra  resigqatioD,  froiq  cirpaiQ<t«n<.'ea«iot  |lro- 
daced  by  the  act  of  the  appointing  power. 
Tba  words  "happen"  and  "bftppencd"  are 
of  frequeut  iiee  iu  itte  Bible,  "tkatw«llof  pare 
EnglUh  uudefiled,"  and  always  in  the  sense  of 
accMlefit,  fortuity,  chance,  without  previous 
expeclatioa,  as  to  VetJtll,  to  light,  to  fell,  or  to 
come  unexpectedly.  This  clause  of  the  God- 
atilution  contains  a  gotnt  of  power  to  the  Pres- 
ident, and  under  and  by  virtue  of  it  he  uiaf 
take  and  exercise  the  power  granted,  but 
nothtag  by  cousiructioii  or  by  iraj^ioatiou.  He 
then,  by  viriue  of  hii  office,  may,  during  the 
receM  of  the  Senate,  grv>t  commissioas  which 
.shall  expire  at  the  end  of  the  next  session,  and 
thus  fill  up  any  vacancies  that  may  happen; 
that  U,  that  may  come  by  chance,  by  accident, 
without  any  agency  on  his  port. 

If,  then,  it  be  necessary  and  proper,  as  un- 
doubtedly it  is  uacciwary  and  proper,  that  pro- 
vision should  be  made  for  the  saspeosion  or 
temporary  removal  of  officers  who,  iutiie  recess 
of  the  Senate,  have  proved  to  be  Lucapable  or 
dishonest,  or  who  iu  the  judgmentof  tne  Pres- 
i4ent  are  disqualified  for  the  further  discharge 
of  the  duties  of  their  offices,  it  is  clearly  a 
legislative  right  and  duty,  under  the  clause  of 
the  Constitution  which  authorizes  Congress 
"  to  make  all  laws  which  shall  be  necessary  and 
proper  to  carry  into  esecalion  the  foregoing 
powers,  and  all  other  powers  vested  iu  the 
Qovernment  of  the  United  States,  or  in  any 
deporUoent  or  officer  thereof,"  to  provide  for 
the  contingency.  It  is  no  answer  to  this  view 
of  the  cage  to  say  that  until  the  ltd  of  March, 
1867,  Congress  neglected  to  legislate  upou  this 
subject,  and  that  during  the  long  period  of 
such  neglect,  bjr  the  advice  of  Attorneys  Qen- 
•ral,  the  practice  was  introduced  and  con- 
Unued,  by  which  the  President,  during^  the  re- 
cess of  the  Senate,  removed  from  office  per- 
sons who  had  been  nominated  by  the  President 
aod  confirmed  by  the  Senate.  This  practice 
having  originated  in  the  neglect  of  Congress  to 
legislate  upon  a  subject  clearly  within  its  juris- 
diction, and  only  tolerated  by  Congress,  has, 
at  nost,  the  force  of  a  practice  or  usage  which 
can  at  any  time  be  annulled  or  controlled  by 
statute. 

This  view  is  also  sustained  by  the  reasoning 

of  Hamilton,  in  the  sixty-seventh  namber  M 

the  Federalist,  in  which  he  says : 

"The  last  ef  tka*  two  elaaaM.  it  is  MoaHy  «laar, 
esnnot  be  undentood  to  comprehend  thi 


iliins  vacancies  in  the  Senate,  for  the 


Dower  of 
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>:   ilinC,  the  relatioo  io  whteh  that  elause 

to  the  other.  whkhdeelarM  the  genecal  mode 

of  appointing  oiBcera  of  the  Dnited  States,  denotes 
It  to  benotbiasmore  thanasapplementtotheother, 
'  far  the  pnrpoae  of  ettabUshlns  an  auxiliary  method 
of  a^peiBtueiit  ineaee*  te  whfeh  the  general  method 
was  inadequate.  The  ordinary  power  of  appoiotmeat 
h  coatded  to  the  President  and  Senate  joimly,  and 
eaa  theieAire  only  be  ezereised  doriag  the  leanoo  of 
the  Seaate:  hot  as  it  would  have  bean  improper  to 
oblige  this  body  to  be  eontioually  io  leisian  for  the 
appointment  ofofleers.  and  asvaeancies  might  hap- 
pea  m  tktir  nettt,  which  it  might  be  necessary  for 
the  pablic  sarvioe  to  fill  withoat  delay,  the  aaeceed- 
ing  clause  is  evidently  intended  to  aathoriie  the 
President,  ringty,  to  make  temporary  appointments 
'daring  the  reeenof  the  Senate,  by  granting  com- 
missions which  thottUl  expire  at  uie  «ad  M  their 
next  session.'" 

The  arguments  which  I  have  thus  offered, 
and  the  authorities  qaotad,  show  that  the  Pres- 
ident had  not  the  power  during  the  session  of 
the  Senate  to  remove  either  the  Secretary  of 
War  or  any  civil  officer  from  office  by  virtue 
of  the  Constitution.  The  power  of  removal 
daring  the  recess  of  the  Senate  was  recognized 
hj  the  act  of  1789,  and  tolerated  by  the  coun- 
try upon  the  opinions  of  Attorneys  General  till 
1867.  The  President  claims,  however,  and  as 
»n  incident  of  the  power  of  removal,  the  power 
to  saspeod  from  office  indefinitely  any  officer 
of  the  Government ;  but  inasmoch  as  his  claim 
to  the  power  of  removal  is  not  supported  by 
the  Constitution,  he  cannot  sustain  any  other 
claim  as  an  incident  of  that  power.  Butif  the 
power  to  remove  were  admitted,  it  would  by 
oo  means  Callow  that  the  President  has  the 
power  to  suspend  indefinitely.  The  power  to 
snspoiid  ioiiefinitely  is  a  different  power  from 
Uiat  of  removal,  and  it  is  in  no  |>roper  sense 
necessarily  an  incident.    It  mi^t  he  vef;  .w)iU 
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conceived  that  if  the  framers  of  the  Constita- 
tion  had  tbonght  fit  to  confer  npon  the  Presi- 
dent the  power  to  remove  a  public  officer  ab- 
solutely, bis  removal  to  Im  followed  by  the 
nomination  of  a  successor  to  the  Senate,  they 
might  yet  have  denied  to  the  President  the 
power  to  suspend  pnblic  officers  indefinitely 
and  to  supply  their  places  by  his  appointees 
without  the  advice  and  consent  of  the  Senate. 
But,  inasmuch  as  the  power  to  suspend  inde- 
finitely is  not  a  power  claimed  as  a  specific  grant 
under  the  Constitution,  aad  as  the  claim  by  the 
President  of  the  power  of  removal  daring  a 
session  of  the  Senate  is  not  sostained  by  the 
text  of  the  Constitution  or  by  any  good  author- 
ity under  it,  it  is  not  important  to  consider 
whether,  if  the  power  of  removal  were  admitted 
to  exist,  the  power  to  suspend  indefinitely  could 
be  considered  as  an  incident.  It  is  sufficient 
to  say  that  neither  power,  in  the  sense  claimed 
by  the  President,  exists  under  the  Constitution 
or  by  any  provision  of  law. 

I  respectfully  submit, 'Senators,  that  there 
can  be  no  reasonable  doubt  of  the  sonndness 
of  the  view  I  have  presented,  both  of  the  lan- 
guage and  meaning  of  the  Constitution  in  re- 
gard to  appointments  to  office.  But,  if  there 
were  any  doubr,  it  is  competent^  and  proper 
to  consider  the  effects  of  the  claim,  if  recog- 
nized, AS  set  up  by  the  President.  And  in  a 
matter  of  doubt  rs  to  the  construction  of  the 
Constittition  it  would  be  conclusive  of  its  true 
interpretation  that  the  claim  asserted  by  the 
President  is  franght  with  evils  of  the  graTest 
character.  Be  claims  the  right,  as  well  when 
the  Senate  is  in  session  as  when  it  is  not  in 
session,  to  remove  absolutely,  or  to  suspend 
for  an  indefinite  period  of  time,  according  to 
his  own  discretion,  every  officer  of  the  Army, 
of  the  Navy,  and  of  the  civil  service,  and  to 
supply  their  places  with  creatures  and  partisans 
of  his  own.  To  be  sure,  he  has  not  asserted, 
in  direct  form,  his  right  to  remove  and  suspend 
indefinitely  officers  of  the  Army  and  Navy ;  but 
when  you  consider  that  the  Constitution  makes 
no  distinction  in  the  teaore  of  office  between 
military,  naval,  and  civil  officers ;  that  all  are 
nominated  originaNy  by  the  President  and  re- 
ceive their  appointments  upon  the  confirmation 
of  the  Senate,  and  hold  their  offices  onder  the 
Constitution  by  no  other  title  than  that  which 
secures  to  a  Ca!binet  officer  or  to  a  revenue  col- 
lector the  office  to  which  he  has  been  appointed, 
there  can  be  no  misunderstanding  as  to  the 
nature,  extent,  and  dangerous  charaeter  of  the 
claim  which  the  President  makes.  The  state- 
ment of  this  arrogant  and  dangerons  assamp- 
tion  is  a  sufficient  answer  to  any  donbt  which 
might  exist  in  the  mind  of  any  patriot  as  to 
the  true  intent  and  meaning  of  the  Constitu- 
tion. Itcannotbeconceived  that  the  inen  who 
framed  that  instruntent,  who  were  devoted  to 
liberty,  who  had  themselves  saffered  by  the 
exeroise  of  illegal  and  irresponsible  power, 
wonU  have  vested  in  the  President  of  the 
United  States  an  authority,  to  be  ezereised 
without  the  restraint  or  control  of  any  other 
branch  or  department  of  the  Government, 
which  would  enable  him  to  corrupt  the  civil, 
militaiY,  and  naval  officers  of  the  country  by 
rendering  them  absolutely  dependent  for  their 
positions  nnil  emoluments  upon  his  will. 

At  the  present  time  there  are  for^-one 
thousand  onicen,  whose  aggregate  emolnments 
exeeed  $21,000,000  per  ananm.  To  all  these 
the  President's  claim  applies.  These  facts 
express  the  practical  magnitude  of  the  subject. 
Moreover,  this  claim  was  never  asserted  by 
any  President  or  by  any  public  man  from  the 
beginoiag  of  the  GoTemment  nntil  the  present 
time.  It  is  in  violation  also  of  the  act  of  July 
13,  1866,  which  denies  to  the  Executive  tba 
power  to  remove  officers  of  the  Army  and  the 
Navy,  except  npon  sentence  of  a  oonct-martial. 
The  history  of  the  career  of  Andrew  Johnson 
shows. that  he  has  been  driven  to  the  assertion 
of  this  claim  by  drenmstanoes  and  events  con- 
nect^ with  his  oriminal  design  to  break  down 
the  power  of  Congress,  to  subvert  the  inetita>- 
tions  of  the  oonntry,  and  thereby  to  restore 
the  Union  in  the  interest  of  thoea  w^  partici- 


pated  in  the  rebellion.  Having  entered  upon 
this  career  of  crime,  he  soon  found  it  essential 
to  the  accomplishment  of  his  purposes  to  securft 
the  support  of  the  immense  retmno  of  public 
officers  of  every  grade  and  description  in  the 
country.  This  lie  could  not  do  witlioiit  making 
them  entirely  dependent  npon  his  wiJI ;  mid  iu 
order  that  .they  might  realize  their  dependence, 
and  thus  be  made  subservient  to  his  purposes, 
he  determined  to  assert  an  authority  over  them 
nnunthorized  by  the  Constitution,  and  there- 
fore not  attempted  by  any  Chief  Magistrate. 
His  conversation  with  Mr.  Wood  in  the  autumn 
of  1866  fully  discloses  this  pnrpose. 

Previous  to  the  passage  of  the  teiinre-of- 
office  act  he  had  removed  hundreds  of  faithful 
and  patriotic  public  officers,  to  the  great  detri- 
ment of  the  public  service,  and  followed  by  an 
immense  loss  of  the  pablic  revenues.  At  tho 
time  of  the  I'mssnge  of  the  act  he  was  .so  far 
involved  in  his  mad  schemes — schemes  of  am- 
bition and  revenge — that  it  was,  in  his  view, 
impossible  for  him  to  retrace  Ins  steps.  He 
consequently  determined,  by  various  artifices 
and  plans,  to  undermine  thnt  law  and  secure  to  * 
himself,  in  defiance  of  the  will  of  Congress  and 
of  the  eonntry,  entire  control  of  the  officers  in 
the  civil  service  and  in  the  Army  and  the  Navy. 
He  thus  beearoegradnally  involved  in  an  nnlaw- 
ful  undertaking  from  which  he  could  not  re- 
treat. In  the  presence  of  the  proceedings 
against  him  by  the  House  of  Representatives 
he  had  no  alternative  but  to  assert  that  uuder 
the  Constitution  power  was  vested  in  the  Pres- 
ident exclusively,  without  the  advice  and  con- 
gent  of  the  Senate,  to  remove  from  office  every 
person  in  the  service  of  the  country.  This 
policy,  as  yet  acted  upon  in  part,  and  devel- 
oped chiefly  in  the  civil  service,  has  already  pro- 
duced evils  which  threaten  the  overthrow  of 
the  Government.  When  he  removed  faithfa.1 
pablic  officers,  and  appointed  others  whose  only 
claim  to  consideration  was  their  unreasoning 
devotion  to  his  interest  and  unhesitating  obe- 
dience to  his  will,  they  compensated  themselves 
for  this  devotion  and  this  obedience  by  frauds 
nptm  the  revenues  and  b^  crimes  against  the 
laws  of  the  land.  Hence  it  has  happened  that 
in  the  internal  revenue  service  alone — chiefly 
throngh  the  corruption  of  men  whom  he  has 
thus  appointed — the  losses  have  amounted  to 
not  less  than  twenty- five,  and  probably  to  more 
than  fifty  million  dollars  dnnng  the  last  two 
years. 

In  the  presence  of  these  evils,  which  were 
then  only  partially  realize^,  the  Congress  of 
the  UnitM  States  passed  the  tenure-of-office 
act  as  a  barrier  to  theip  further  progress. 
This  act  thus  far  has  proved  ineffectual  as  a 
complete  remedy ;  and  now  the  President,  by 
his  answer  to  the  articles  of  impeachment, 
asserts  his  light  to  violate  it  altogether,  and 
by  an  interpretation  of  the  Constitution  which 
is  alike  hostile  to  its  letter  and  to  the  peace 
and  welfisre  of  the  country  he  assumes  to 
himself  absolute  and  unqualified  power  over 
all  the  offices  and  oBleers  of  the  country.  Tho 
removal  of  Mr.  Stanton,  contrary  to  the  Con- 
stitution and  the  laws,  is  the  particular  crime 
of  the  President  for  which  we  now  demand 
his  conviction.  The  extent,  the  evil  charac- 
ter, and  the  dangerous  nature  of  the  claims  by 
which  be  seeks  to  jnstiiy  his  conduct  are  con- 
trollingconsiderationi.  By  his  conviction  yoa 
purify  the  Government  and  restore  it  to  its  ori- 

final  character.  By  his  acqnittal  yon  surren- 
er  the  Government  into  the  hands  of  an  usnrp- 
ing  and  nnscrapnlous  man,  who  will  use  all  the 
vast  power  he  now  claims  for  the  corruption 
of  every  branch  of  the  pablic  serviccand  the 
&tuA  overthrow  of  the  public  liberties. 

Nor  is  it  any  excuse  fcr  the  President  that 
he  has,  as  stated  in  his  answer,  taken  the  ad- 
vice of  bis  Cabinet  officers  in  support  of  his 
claim.  In  the  first  place,  he  haa  no  right 
under  the  ConAitation  to  the  advice  of  the 
head  of  a  Department  except  upon  snbjccts 
relating  to  the  duties  of  his  Department.  If 
the  President  has  chosen  to  seek  the  advice  of 
bis  Cabinet  upon  other  matters,  and  they  have 
seenfltte  gtve-it  upon  sabjeets  not  relating 
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to  their  respective  Depnrtmenta,  it  ia  advice 
which  be  had  no  constitational  antboritv  to 
ask,  advice  which  they  were  not  boand  to 
give,  and  that  advice  is  to  him,  and  for  all 
the  purposes  of  this  investigation  and  trial,  as 
the  udvice  of  private  persona  merely.  But  of 
what  value  can  be  the  advice  of  men  who,  in 
the  first 'instance,  admit  that  they  hold  their 
offices  by  the  will  of  the  person  who  seeks 
their  advice,  and  who  anderstond  most  clearly 
that  if  the  advice  they  give  shonid  be  contrary 
to  the  wishes  of  their  master  they  would  be  at 
once,  and  in  conformity  with  their  own  theory 
of  the  rights  of  the  President,  deprived  of  the 
offices  which  they  hold?  Having  first  made 
these  men  entirely  dependent  upon  his  will,  he 
thdn  solicits  their  advice  as  to  the  application 
of  the  principle  by  which  Ihey  admit  that  they 
hold  their  places  to  all  the  other  officers  of  the 
Qovernment.  Could  it  have  been  expected 
that  they,  under  such  circumstances,  would 
have  given  advice  in  any  particular  disagree- 
able to  the  will  of  him  who  songht  it7 

It  was  the  advice  of  serfs  to  their  lord,  of 
servants  to  their  master,  of 'slaves  to  their 
owner. 

The  Cabinet  respond  to  Mr.  Johnson  as  old 
Polonios  to  Hamlet.    Hamlet  says: 

"Do  yon  ae«  yoDder  olood,  that's  almost tn  shape 
of  Rcamcl ? 

"Potonitu.  By  tbo  mass,  aod  'tis  like  a  oamoU 
indeed. 

"Hamltt.  Hethinki  it  is  like  a  weascL 

"/Jplotiixu.  Itisbaekad  like  a  weasel. 

"Bamkl.  Or.likeavrlisleT 

"PoloHiut.  Very  like  a  whale." 

The  gentlemen  of  the  Cabinet  understood  the 
position  that  they  occupied.  The  President, 
in  his  message  to  the  Senate  upon  the  suspen- 
sion of  Mr.  Stanton,  in  which  ne  says  that  he 
took  the  advice  of  his  Cabinet  in  reference  to  his 
action  upon  the  bill  regulating  the  tenore  of 
certain  civil  offices,  speaks  thus : 

"The  bill  had  then  not beeome  a  law.  TheHaiUa- 
tion  apon  the  power  of  removal  wm  netjret  imDosed, 
and  there  wu  ye'  time  to  make  any  ohang es.  If  any 
one  oC  these  gentlemen  had  then  said  to  me  that  he 
would  avail  lumself  of  the  provisions  of  that  bill  in 
ease  it  became  a  law.  I  should  not  have  heaitatad  a 
moment  as  to  hia  removal." 

Having  indulged  his  Cabinet  in  such  fteedom 
of  opinion  when  he  consulted  them  in  reference 
to  the  coustitutionality  of  the  bill,  and  having 
covered  himself  aod  them  with  poUio  odiam  by 
its  announcement,  he  now  vaunts  their  opin- 
ions, extorted  by  power  and  given  in  subserv- 
iency, that  the  law  itself  may  be  violated  with 
impunity.  This,  says  the  President,  ia  the  exer- 
cise of  my  constiiatioDal  right  to  the  opinion 
'  of  my  Cabinet.  I^says  the  President,  am  re- 
sponsible for  my  Cabinet.  Yes,  the  President 
ia  responsible  for  the  opinions  and  conduct 
of  men  who  give  such  advice  as  is  demanded, 
and  give  it  in  fear  and  trembling  lest  they  be 
at  once  deprived  of  their  places.  This  ia  the 
President's  idea  of  a  Cabinet,  but  it  is  an 
idea  not  in  harmony  with  the  theory  of  the  Con- 
stitution. 

_  The  President  is  a  man  of  strong^  will,  of 
violent  passions,  of  unlimited  ambition,  with 
capacity  to  employ  and  use  timid  men,  adhe- 
sive men,  subservient  men,  and  corrupt  men, 
as  the  instraments  of  his  designs.  It  is  the 
truth  of  history  that  he  has  injured  every  per- 
son with  whom  he  has  had  confidential  rela- 
tions, and  many  have  escaped  ruin  only  by 
withdrawing  from  his  society  altogether.  He 
has  one  rule  of  life:  he  attempts  to  use  every 
man  of  power,  capacity,  or  influence  within 
his  reach.  Succeeding  in  his  attempts,  they 
are  in  time,  and  usuallv  in  a  short  time,  utterly 
ruined.  _  If  the  considerate  flee  from  him,  if 
the  brave  and  patriotic  resist  bis  schemes  or 
expose  his  plana,  he  attacka  them  with  all  the 
enginery  and  patronage  of  hia  office  and  pur- 
sues them  with  all  the  violence  of  his  personal 
hatred.  He  attacks  to  destroy  all  who  will 
not  become  his  instruments,  and  all  who  be- 
come bis  instrnmenta  aredeatroyed  in  the  nae. 
He  spares  no  one.  Already  this  purpose  of 
his  life  is  illustrated  in  the  treatment  of  a  gen- 
tleman who  was  of  counsel  for  the  respondent, 
bat  who  has  never  appeared  in  his  bwalf. 


The  thanks  of  the  country  are  due  to  those 
distinenished  soldiers  who,  tempted  by  the 
President  by  offers  of  kinraoms  which  were 
not  his  to  give,  refused  to  foil  down  and  wor- 
ship the  tempter.  And  the  thanks  of  the 
country  are  not  less  due  to  General  Emory, 
who,  when  bronght  into  the  presence  of  the 
President  by  a  request  which  he  eould  not  dis- 
obey, at  once  sought  to  protect  himself  against 
his  machinations  Dv  presenting  to  him  the  law 
upon  the  subject  of  military  orders. 

The  experience  and  the  fate  of  Mr.  John- 
son's eminent  adherents  are  lessons  of  warn- 
ing to  the  country  and  to  mankind ;  and  the 
more  eminent  and  distiugnisbed  of  his  adhe- 
rents have  furnished  the  most  melancholy  les- 
sons for  this  and  for  succeeding  generations. 
It  is  not  that  men  are  mined  when  they 
abandon  a  party ;  but  in  periods  of  national 
trial  and  peril  the  people  will  not  tolerate  those 
who,  in  any  degree  or  under  any  circumstances, 
falter  in  their  devotion  to  the  rights  and  in- 
terests of  the  Republic.  In  the  public  judg- 
ment, which  is  seldom  erroneons  in  regard  to 
Enblic  duty,  devotion  to  the  country  and  ad- 
erence  to  Mr.  Johnson  are  and  have  been 
wholly  inconsistent. 

Carpenter's  historical  painting  of  Emandpa- 
tion  is  a  fit  representation  of  an  event  the  most 
illustrious  of  any  in  the  annals  of  America 
since  the  adoption  of  the  Constitution.  Indeed, 
it  is  second  to  the  ratification  of  the  Constitu- 
tion only  in  the  fact  that  that  instrument,  as  a 
means  of  organizing  and  preserving  the  nation, 
rendered  emancipation  possible.  The  princi- 
pal figure  of  the  scene  ia  the  immortal  Lincoln, 
whose  great  virtues  endear  his  name  and  mem- 
ory to  all  mankind,  and  whose  untimely  and 
violent  death,  then  the  saddest  event  in  our 
national  experience,  but  now  not  deemed  so 
great  a  calamity  to  the  people  who  loved  him 
and  mourned  for  him  as  no  public  man  was 
ever  before  loved  or  lamented,  as  is  the  shame, 
humiliation,  disgrace,  and  suffering  canaed  by 
the  misconduct  and  crimes  of  his  successor. 
It  was  natural  and  necessary  that  the  artist 
shonid  arrange  the  personages  of  the  group  on 
the  right  hand  and  on  the  left  of  the  principal 
figure.  Whether  the  particular  assignment  was 
by  chance,  by  the  taste  of  the  artist,  or  by  the 
influence  of  a  mysterious  Providence  which 
works  through  human  agency,  we  know  not. 
But  on  the  right  of  Lincoln  are  two  statesmen 
and  patriots  who,  in  all  the  trials  and  vicissi- 
tudes of  these  eventful  years,  have  remained 
steadfaat  to  liberty,  to  justice,  to  the  principles 
of  constitutional  government.  Senators  and 
Mr.  Chief  Justice,  in  this  presence  I  venture 
not  to  pronounce  their  names. 

On  the  left  of  Lincoln  are  five  fignrea  repre- 
senting^the  other  members  of  his  Cabinet. 
One  of  these  is  no  longer  among  the  living ;  he 
died  before  the  evil  days  came,  and  we  may 
indulge  the  hope  that  he  would  have  escaped 
the  fate  of  his  associates.  Of  the  other  tour 
three  have  been  active  in_  counseling  and  sup- 
porting the  President  in  his  attempts  to  subvert 
the  Qovemment.  They  are  already  ruined 
men.  Upon  the  canvas  they  are  elevated  to 
the  summit  of  virtuous  ambition.  Yielding  to 
the  seductions  of  power  they-have  fallen.  Their 
example  and  fate  may  warn  us,  but  their  ad- 
vice and  counsel,  whether  given  to  this  tribunal 
or  to  him  who  is  on  trial  before  this  tribunal, 
cannot  be  accepted  as  the  judgment  of  wise  or 
of  patriotic  men. 

On  motion  of  Mr.  SPBAGUE,  at  two  o'clock 
and  fifteen  minutes  p.  m.,  the  Senate  took  a 
recess  for  fideen  minntea. 

At  the  expiration  of  the  recess  the  Chief 
Justice  reeumed  the  chair  aad  called  the  Sen- 
ate to  order. 

Mr.  SHEBMAN;  I  move  that  the  roll  of 
the  Senator*  be  called,  ao  that  we  may  get  their 
attendance. 
'Mr.  CONNESS.  That  is  never  done. 
Mr.  SHERMAN.  It  can  be  done.  A  mo- 
tion to  adjourn  will  have  the  aame  effect  prac- 
tically. 

Mr.  C0NNE33.  The  Senator  may  move  an 
•4)oaramMitaBd  get «  otU  ia  that  way. 


Mr.  SHERMAN.    I  move  a  call  of  the 

The  CHIEF  JUSTICE.  The  Senator  from 
Ohio  moves  that  the  toll  of  the  Senate  be 
called. 

Mr.  CONNESS.    It  nerer  has  been  done. 

Mr.  SUMNER.  The  mle  provides  for  a 
call  of  the  Senate. 

Mr.  CONNESS.  I  should  like  to  hear  the 
rale. 

Mr.  SUMNER.    It  is  Rule  16. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  sixteenth  rule  of  the  Senate. 

The  Chief  Clerk  read  as  follows :  * 

"16.  When  the  yea«  »nd  nayeshall  be  called  for  by 
one  fifth  of  the  Senators  present,  each  Senator  callra 
upon  ahell,  anleae  for  apeoial  reaune  he  be  excoiel 
by  the  Senate,  declare  openly  and  without  debate  hii 
aaxent  or  diasent  to  the  question.  Id  takinetheyeaa 
and  naya,  and  niran  »  esll  of  the  Senate,  the  naaui 
of  the  Seoaton  shall  be  eaUed  alphabetioally." 

The  CHIEF  JUSTICE.  If  there  be  no  ob- 
jection the  Secretary  will  call  the  roll  to  asce^ 
tain  who  are  present. 

Mr.  DRAKE.     I  object,  sir. 

Mr.  SHERMAN.  1  move  that  there  be  s 
call  of  the  Senate. 

The  motion  was  agreed  to ;  and  the  roll 
being  called,  forty-four  Senators  answered  to 
their  names. 

The  CHIEF  JUSTICE.  There  are  forh- 
four  Senators  answering  to  their  names.  The 
honorable  Manager  will  proceed. 

Mr.  Manager  BOUTWBLL.  Mr.  President, 
Senators,  leaving  the  discussion  of  the  proris- 
ions  of  the  Constitution,  I  am  now  prepared  to 
ask  your  attention  to  the  character  ana  Lislory 
of  the  act  of  1780,  on  which  stress  has  been  laid 
bythePre8identinbisanswer,andbytheleanied 
counsel  who  opened  the  case  for  the  respond- 
ent. The  discussion  in  the  House  of  Repre- 
sentatives in  1789  related  to  the  bill  estabfith- 
ing  a Departmentof  Foreign  ASairs.  TheSrst 
section  of  that  bill,  as  it  originally  passed  the 
House  of  Representatives,  atlerrecapitnlsting 
the  title  of  the  officer  who  was  to  take  charge 
of  the  Department,  and  setting  forth  hisdutira, 
contaiae<rthese  words  in  reference  to  the  Sec- 
retary of  the  Department:  "To  be  removable 
from  office  by  the  President  of  the  United 
States."  The  House,  in  Committee  of  tbe 
Whole,  discussed  this  provision  during  several 
days,  and  all  the  leading  members  of  the  bodj 
appear  to  have  taken  part  in  the  debate.  As 
is  well  known,  there  was  a  difference  of  opin- 
ion at  the  time  as  to  the  meaning  of  the  Cos- 
Blitntion.  Some  contended  that  the  power  of 
removing  civil  officers  was  vested  in  the  Presi- 
dent ab^lutely,  to  be  exercised  by  him,  with- 
out consultation  with  the  Senate,  and  this  ss 
well  when  the  Senate  was  in  session  as  during 
vacations.  Others  maintained  that  the  initia- 
tive in  the  removal  of  a  public  officer  muet  be 
taken  by  the  President,  but  that  there  could  be 
no  actual  removal  except  by  the  advice  and 
consent  of  the  Senate,  and  that  this  rule  was 
applicable  to  the  powers  of  the  President  ss 
well  during  the  vacation  as  during  the  sewion 
of  the  Senate.  Others  maintained  that  doling 
the  session  of  the  Senate,  while  the  initistire 
was  in  the  President,  the  actual  removal  of  a 
civil  officer  could  be  effected  only  npon  the 
advice  and  consent  of  the  Senate,  but  that  dur- 
ing the  vacations  the  President  might  remore 
such  officers  and  fill  their  places  temporarilj, 
nnder  commissions,  to  expire  at  the  end  of  the 
next  session  of  the  Senate.  Mr.  Madison 
maintained  the  first  of  these  propositions,  and 
he  may  be  said  to  be  the  only  person  of  histor- 
ical reputation  at  the  present  day  who  expressed 
corresponding  opinions,  although  nndoubted- 
ly  hia  views  were  sustained  by  a  consider- 
able number  of  members.  It  is  evident  tna 
an  examination  of  the  debate  that  Mr.  Madi- 
son's views  wei^  gradually  and  finally  success- 
fully undermined  by  the  diacusaion  on  that 
occasion. 

As  is  well  known,  Roger  Sherman  was  then 
one  of  the  most  eminent  members  of  that  body. 
He  was  a  signer  of  the  Declaration  of  Inde- 
pendence, a  member  of  the  Convention  which 
fntmtA  the  OoMtitatioB  of  the  United  States, 
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and  a  member  of  tiie  House  of  Bepreaenta- 
ttves  of  the  First  Congress.  He  was  uodoubt- 
«diy  one  of  the  most  illastrions  men  of  tlie  con- 
stitutional period  of  American  history ;  and  in 
each  succeeding  generation  there  have  been 
eminent  perBons  of  his  blood  and  name  ;  but 
at  no  period  has  his  family  been  more  distin- 
gtiisbed  than  at  the  present  time.  Mr.  Sher- 
man took  a  Wading  part  in  the  discussion,  and 
there^is  no  doubt  that  the  views  which  he  enter- 
taineH  and  expiessed  had  a  lai^e  inflnenoe  in 
producing  the  result  which  was  bnally  reached. 
The  report  of  the  debate  is  found  in  the  first 
volume  of  the  Annals  of  Congress;  and  I 
quote  from  the  remarks  made  by  Mr.  Sherman, 
preserved  on  pages  510  and  611  of  that  vclaoie : 

"Mr.  Sbbsman.  I  consMer  tM«  a  very  important 
nibi)eet  in  orer^  point  of  view,  and  theruoro  worthy 
of  full  disoodtfioD.  In  my  mind  it  involve*  three 
qnestiohs.  First.  Whether  the  President  has.  by  the 
ConetUatioB,  therirht  to  remove  an  offieer  appointed 
by  and  with  the  advioe  and  coannt  of  the  Senate. 
Mo  goatleman  eonteods  but  that  the  advice  and  con- 
sent ofthe  Sonnte  are  neceasar^  to  make  the  appoint- 
ment in  all  cams,  unlesa  in  interior  ollieea  where  the 
contrary  is  establiahcd  by  law ;  but  then  they  allese 
that,  alttuiosb  the  consent  of  the  Senate  be  neces- 
sary to  the  appointment,  the  President  alone,  by  the 
nature  ofhis  office,  has  the  power  of  removal.  Now, 
it  appears  to  me  that  this  opinion  is  ill-founded,  be- 
cause this  provision  was  intended  for  some  useful 
purpose,  and  by  that  construction  would  answer 
none  at  all.  I  think  the  concurrence  of  the  ^Senate 
as  neoeesaiy  to  appoint  ao  officer  as  the  nominatioa 
ef  the  President:  they  are  coustitnted  as  mutual 
checks,  each  having  a  nccative  upon  the  other. 

"  I  consider  it  as  an  established  prinoiple  that  the 
power  which  appoints  can  also  remove,  unless  there 
are  express  exceptions  made.  How,  thepowerwhich 
appoints  the  Judges  cannot  displace  them:  because 
there  is  a  constitutional  restriction  in  their  fkvor: 
otherwise  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  Dcinje  the  power  which  ap- 
pointed them,  would  be  saflicient  to  remove  them. 
This  is  the  construetioB  in  Eaglaad,  wkar*  the  king 
has  the  power  of  appointinc  Judges;  itwas  declared 
to  be  daring  pleasure,  and  they  might  be  removed 
when  the  monarch  thought  proper.  It  is  a  general 
prioeiple  in  law  as  well  as  reason  that  there  shall 
be  the  same  authority  to  remove  as  to  establish.  It 
Is  so  in  legislation,  where  the  several  brviches  whose 
eonourrence  is  necessary  to  pass  a  law  must  couenr 
in  ropealing  it.  Just  so  I  take  it  to  be  in  ease*  of 
appointment,  and  the  President  alone  may  remove 
wnen  he  alone  appoints,  as  In  the  case  of  inferior 
oDoes  to  be  esUblished  by  law."     •    •    •    •    • 

**Aa  the  ofike*  is  the  mere  creature  of  the  Legisla- 
turu  we  may  form  it  under  s«ch  regulations  as  we 
please,  with  such  powon  and  duration  as  we  think 
aood  policy  require*.  We  may  say  he  shall  hold  his 
office  during  good  behavior,  or  that  be  shall  be  an- 
nually eleotea.  We  may  say  he  shall  be  displaeed 
for  neglect  of  duty,  and  point  out  how  he  shall  be 
convicted  of  it  without  calling  upon  the  President, 
or  Senate. 

"The  third  question  isjf  the  Legislatara  has  the 
power  to  authorise  the  President  alone  to  remove 
this  officer  whether  it  is  expedient  to  invest  him  with 
itr  I  do  not  believe  it  absolutely  necessary  that  he 
should  have  such  power,  because  the  power  of  suo- 
pending  would  answer  all  the  purposes  which  gentle- 
men have  in  view  by  giving  the  power  of  removal. 
I  do  not  think  that  the  officer  is  only  to  be  removed 
by  impeachment,  as  is  argued  by  the  gentleman  from 
South  Carolina,  (Mr.  Smith.)  because  he  is  the  mere 
creature  of  the  law,  and  we  ean  direct  him  to  be  re- 
moved on  eonvietion  of  mismanagement  or  inability 
without  calling  upon  the  Senate  for  their  eoncur- 
rence.  But  I  believe,  if  we  make  no  such  provision, 
be  may  constitutionajly  be  removed  by  the  Pres- 
ident, by  aad  with  the  advieeaad  consent  of  thoSen- 
ate ;  aad  I  believe  it  would  be  most  expedient  for  us 
to  say  nothing  in  the  clause  on  this  subisct." 

I  may  be  pardoned  if  I  turn  aside  for  a  mo- 
ment, and,  addressing  myself  to  the  learned 
gentleman  of  counsel  for  the  respondent  who 
18  to  follow  me  in  argument,  I  request  him  to 
refuto,  to  overthrow  the  constitutional  argu- 
ment of  his  illustrious  ancestor,  Roger  Sher- 
man. Doing  this,  he  will  have  overcome  thd 
first,  but  only  the  first,  of  a  series  of  obstacles 
in  the  path  of  the  President. 

In  harmony  with  the  views  of  Mr.  Sherman 
was  the  opinion  expressed  by  Mr.  Jackson,  of 
Georgia,  found  on  pf^e  608  ofthe  same  volume. 
He  says : 

"I  shall  agree  to  give  him  [that  is,  the  President] 
tlia  same  power  in  cases  of  removal  that  behas  in 

f>pointing ;  but  nothing  more.  Upon  this  principle 
would  agree  to  give  him  the  power  of  suspension 
dariac  the  recess  of  tfaeSenate.  This,  in  ss^  opinion, 
wo nla  effectually  provide  against  those  inconven- 
iences which  have  been  apprehended  and  not  ex- 
Sose  the  Uovomment  to  tliose  abuses  we  have  to 
read  firom  the  wanton  and  unoaotroUaUe  authority 
of  ramoving  officers  at  pleasure." 

It  may  be  well  to  observe  that  Mr.  Madison, 
in  maintaining  the  absolute  power  of  the  Pres- 
ideat  to  natova  civil  officais,  coapled  with  his 


opinions  upon  that  point  doctrines  concerning 
the  DOwer  of  impeachment  which  wonld  be 
wholly  unacceptable  to  this  respondent.  And, 
indeed,  it  Is  perfectly  apparent  that  without 
the  existence  ofthe  power  to  impeach  and  re- 
move the  President  of  the  United  States  from 
office  in  the  manner  maintained  by  Mr.  Madi- 
son in  that  debate,  that  the  concession  of 
absolute  power  of  removal  would  end  in  the 
destruction  of  the  Government.  Mr.  Madison, 
in  that  debate,  said : 

"  The  danger  to  liberty,  the  danger  of  maladminis- 
tration, has  not  yet  been  found  to  lie  so  much  in  the 
facility  of  introducing  Improper  penons  into  office 
as  in  the  dilBonlty  of  displacing  those  who  are  un- 
worthy of  the  pablio  trust."— iliuiab  of  Oorngtrnt,  p. 
615,  VOL  1. 

Again,  he  says : 

"  Perhaps  thegreat  danger,  as  has  been  observed,  of 
abuse  in  the  executive  power  lies  in  the  improper 
continuance  of  bad  men  in  office.  Bntthepower  we 
contend  for  will  not  enable  him  to  do  this ;  for  if  an 
unworthy  man  be  continued  in  office  by  an  unworthy 
President  the  House  of  Representatives  can  at  any 
time  impeach  him,  and  the  Senate  can  remove  him, 
whether  the  President  chooses  or  not.  The  danger, 
I  then,  consists  merely  in  this:  the  President  oan  dis- 
^  place  from  office  a  man  whose  merits  require  that  he 
should  be  continued  in  it.  What  will  be  the  motives 
which  the  President  can  feel  for  such  abuse  of  his 

Eower  and  the  restraints  that  operate  to  prevent  it  ? 
a  the  flrst  place  be  will  be  impeachable  by  this 
House  before  the  Senate  for  such  an  act  of  malad- 
ministration ;  fori  contend  that  thewantoa  removal 
of  meritorious  officers  would  saluect  him  to  impeach- 
mcst  and  removal  from  his  high  trusC— Amhi<s  cf 
Canareu,  p.  517,  vol.  1. 

It  is  thus  seen  that  Mr.  Madison  took  great 
care  to  connect  his  opinions  of  the  power  of 
removal  in  the  President  with  a  distinct  decla- 
ration that  if  this  power  was  improperly  exer- 
cised by  the  President  he  would  nimself  be 
liable  to  impeachmentand  removal  from  office. 
If  Mr.  Madison's  opinions  were  to  be  accepted 
by  the  President  as  a  whole,  he  would  be  as 
defenseless  as  he  is  at  the  present  time  if  ar- 
raigned upon  articles  of  impeachment  based 
upon  acts  of  maladministration  in  the  removal 
of  public  officers.  The  resnlt  of  the  debate 
npon  the  bill  fbr  establishing  the  executive  De- 
partment of  Foreign  Affairs  was  that  thephrsse 
in  question  which  made  the  head  of  the  Depart- 
ment "  removable  from  office  b^  the  President 
of  the  United  States"  was  stricken  out  by  a 
vote  of  81  in  the  affirmative  to  19  in  the  nega- 
tive, and  another  form  of  expression  was  intro- 
duced into  the  second  section  which  is  mani- 
festly in  harmony  with  the  views  expressed  by 
Mr.  Shermsm  and  those  who  entertained  cor- 
inions. 
1  section  is  in  these  words: 

"  Seo.  2.  And  beitfynher  enaettd.  That  there  shall 
be  in  the  said  Department  an  inferior offloer,  to  be 
appointed  by  the  said  principal  officer,  and  to  bo  cm- 
ployed  therein  as  he  shall  deem  proper,  and  to  be 
called  the  chief  clerk  of  the  Department  of  Foreign 
Affairs,  and  who,  whenever  the  saidprincipal  officer 
shall  be  removed  from  office  by  the  President  of  the 
United  States,  or  in  other  case  of  vacancy,  shall, 
during  such  vacancy,  have  the  charge  and  onstody 
of  all  records,  books,  snd  papera  appertaining  to  said 
Depttmeat."— United SalaStatuta-al-Lartt,  vol.  1, 
p.  29. 

It  will  be  s^n  that  the  phrase  here  employed, 
"  whenever  the  said  principal  officer  Bhall  be 
removed  IVom  office  by  the  President  of  the 
United  States,"  is  not  a  grant  of  power  to  the 
President ;  nor  is  it,  as  was  asserted  bv  the 
counsel  for  the  respondent,  a  legislative  inter- 
pretation of  a  constitutional  power.  But  it  is 
merely  at  most  a  quasi  recognition  of  a  power 
in  the  Constitution  to  be  exercised  by  the  Pres- 
ident, at  some  time,  under  some  circumstances, 
and  subject  to  certain  limitations.  But  there  is 
no  statement  or  declaraUon  of  the  time  when 
such  power  could  be  exercised,  the  circum- 
stances under  which  it  might  be  exercised,  or 
the  limitations  imposed  upon  its  exercise. 

All  these  matters  are  left  subject  to  the  op- 
eration of  the  Constitution  and  to  future  legis- 
lation. This  is  in  entire  harmony  with  the 
declaration  made  by  Mr.  White,  of  North 
Carolina,  in  the  debate  of  1789.     He  says: 

"Let  us  then  leave  the  Constitution  to  a  free  oper- 
ation, and  let  the  President,  with  or  without  the 
consent  of  the  Senate,  carry  it  into  execation.  Then, 
if  any  one  supposes  himself  injured  by  their  detcrm- 
inalion,  let  him  have  recourse' to  the  law,  and  its 
decision  will  estabush  the  true  construetion  of  tho 
Constitution." 


Mr.  Gerry,  of  Massachusetts,  also  said : 
"  Hence  all  constraotion  of  themeaning  ofthe  Con- 
stitution is  daogerous  or  unnatural,  and  therefore 
ought  to  be  avoided.    This  is  our  doctrine,  that  no 

flower  of  this  kind  ouf  ht  to  be  exercised  by  tho  Legis- 
otare.  But  we  say,  if  we  must  give  a  oonstruclioa 
to  the  Constitution,  it  is  more  natural  to  give  the  con- 
struction in  favor  of  the  power  of  removal  rcKtiusrin 
the  President,  by  and  with  theodvieeandcousentcf 
the  Senate;  because  it  is  in  the  nature  oT  things  that 
the  power  which  appoints  removes  also." 

Again,  Mr.  Sherman  said,  speaking  of  tho 
words  which  were  introduced  into  the  first 
section  and  finally  stricken  out : 

"  I  wish,  Mr.  Chairman,  that  the  words  may  be  left 
oat  of  the  bill,  without  giving  up  the  question  either 
way  as  to  the  propriety  of  tho  measure." 

The  debate  upon  the  bill  relating  to  the  De- 
partment for  Foreign  Affairs  occurred  in  the 
month  of  June,  1780 ;  in  the  following  month 
of  August  Congress  was  engaged  in  consider- 
ing the  bill  establishing  the  Treasury  Depart- 
ment. This  bill  originated  in  the  House,  and 
contained  the  phrase  now  found  in  it,  being 
the  same  as  that  contained  in  the  bill  establish- 
ing the  State  Department. 

The  Senate  was  so  far  satisfied  of  the  impol- 
icy of  making  any  declaration  whatever  upon 
the  subject  of  removal  that  the  clause  was 
struck  out  by  an  amendment.  The  House  re- 
fused to  concur,  however,  and  the  Senate,  by 
the  casting  vote  of  the  Vice  President,  receded 
from  the  amendmeoL 

All  this  shows  that  the  doctrine  of  the  right 
of  removal  by  the  President  survived  the  de- 
bate only  as  a  limited  and  doubtful  right  at 
most. 

The  resnita  reached  by  the  Congress  of  1789 
are  conclusive  upon  the  following  points:  that 
that  body  was  of  opinion  that  the  power  of 
removal  was  not  in  the  President  absolutely, 
to  be  exercised  at  all  times  and  under  all  cir- 
cumstances ;  and  secondly,  that  during  the  ses- 
sions of  the  Senate  the  power  of  removal  was 
vested  in  the  President  and  Senate,  to  be 
exercised  by  their  concurrent  action;  while 
the  debate  and  the  votes  indicate  that  the  power 
of  the  President  to  remove  from  office  during 
the  vacation  of  the  Senate  was,  at  best,  a 
doubtful  power  under  the  Constitution. 

It  becomes  us  next  to  consider  the  practice 
of  the  Government,  under  the  Constitution, 
and  in  the  presence  of  the  action  of  the  First 
Congress,  by  virtue  of  which  the  President  now 
claims  an  absolute,  unqualified,  irresponsible 
power  over  all  pubhc  officers,  and  this  without 
the  advice  and  consent  of  the  Senate  or  the 
concurrence  of  any  other  branch  of  the  Gov- 
ernment. In  the  early  years  of  the  Govern- 
ment the  removal  of  a  public  officer  by  the 
President  was  a  rare  occurrence,  and  it  was 
usually  resorted  to  during  the  session  of  the 
Senate,  for  misconduct  in  office  only,  and  ac- 
complished by  the  appointment  of  a  successor 
through  the  advice  and  consent  of  the  Senate. 
Gradually  a  practice  was  introduced,  largely 
through  the  example  of  Mr.  Jefferson,  ot  re- 
moviuK  officers  during  the  recess  of  the  Sen- 
ate and  filling  their  places  under  commissions 
to  expire  at  the  end  of  the  next  session.  But 
it  cannot  be  said  that  this  practice  became  com- 
mon until  the  election  of  General  Jackson,  in 
1828.  During  his  administration  the  practice 
of  removing  officers  during  the  recesses  of  the 
Senate  was  largely  increased,  and  in  the  year 
1832,  on  the  f^  of  September,  General  Jack- 
son removed  Mr.  Duane  from  the  office  of  Sec- 
retary of  the  Treasury.  This  occurred,  how- 
ever, during  a  recess  of  the  Senate.  This  act 
on  his  part  gave  rise  to  a  heated  debate  in 
Congress  and  an  ardent  controversy  through- 
out the  country,  many  of  the  most  eminent 
men  contending  that  there  was  ntJ  power  in 
the  President  to  remove  a  civil  officer,  even 
during  the  recess  of  the  Senate.  The  triumph 
of  General  Jackson  in  that  controversy  gave  a 
full  interpr^tion  to  the  words  which  had  been 
employed  in  the  statute  of  1789. 

But,  at  the  same  time,  the  limitations  of  that 
power  in  the  President  were  clearly  settled, 
both  upon  the  law  and  upon  the  Constitution, 
that  whatever  might  be  his  power  of  removal 
duriitg  a  recess  ofthe  Senate,  be  bad  no  right 
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to  ntftke  a  removal  daring  a  session  of  the  Sen- 
ate, except  upon  the  advice  and  consent  of  that 
body  to  the  appointment  of  a  successor.  This 
was  the  opinion  of  Mr.  Johnson  himself,  as 
slated  by  him  in  a  speech  made  in  the  Senate 
on  the  10th  of  January,  1861: 

"I  meant  that  the  true  way  to  fight  the  battle  was 
fer  ud  to  rcmiiiii  here  and  ocoopy  the  places  atsicoed 
to  us  by  the  Canstitatioa  of  tbeooaatry.  Why  did  I 
make  that  statemoot?  It  was  because  on  th»4lh  day 
of  March  next  wo  shall  have  six  majority  in  this 
body:  and  if,  as  some  apprehended,  the  inoomiog 
Administration  shall  show  any  disposition  to  mako 
encroaciiineuts  upon  tho  institation  of  slavery,  en- 
eroaohments  upon  the  rights  of  the  States  or  any 
other  vioUtioD  of  the  CossUtation,  we,  by  remaining 
in  the  Union  and  standing  at  oar  places,  will  have 
the  power  to  roaist  all  these  encroachments.  IIow? 
"We  hare  the  [fowor  even  to  reject  the  appointment 
of  the  Cabinet  officers  of  the  incoming  Freeident. 
Then  should  wo  not  bo  fightijig  the  battle  in  the 
Vuion  by  resisting  even  the  organization  of  the  Ad- 
ministration in  11  constitution aI  mode,  and  thus,  at 
the  very  start,  diiuiblean  Administration  which  was 
likely  lo  encroach  on  our  rights  and  to  violato  the 
Conslitution  of  the  country?  So  far  as  ai>pointing 
even  a  minister  abroad  is  ooneemod.  the  incoming 
Administration  will  bave  no  power  without  our  con- 
sent if  wu  remain  hero.  It  comes  into  offico  hand- 
cuffed, powerless  to  do  harm.  Wo,  standing  here, 
hold  tho  balancoofpowcrin  oar  hands;  wecanresist 
it  at  the  very  threshold  offeotuolly.  and  do  it  inrido 
of  the  Union  and  in  our  bouse.  Tho  incoming  Ad- 
ministration has  not  even  tho  power  to  appoint  a 
postmaster  whose  salary  exceeds  $1,0U0  u  year  with- 
ootoonsultAtion  with,  and  tho  acquieeeenca  of,  the 
Senate  of  tbo  United  States.  The  President  hits  not 
even  the  power  tp  draw  bis  salary,  his  $25,000  per 
annum,  anicss  we  appropriate  it.  — CbiwreMMiia^ 
Sloie,  ml.—,  pace—. 

It  may  be  well  observed  that,  for  the  pur- 
poses of  this  trial,  and  upon  the  question 
whether  tho  President  is  or  is  not  guilty  under 
the  first  three  articles  exhibited  against  him  by 
the  House  of  Representatives,  it  is  of  no  con- 
seqnence  whether  the  President  of  the  United 
States  has  power  to  remove  a  civil  officer  dur- 
iiig  a  recess  of  the  Senate.  The  fact  charged 
and  provM  against  the  President,  and  on  which, 
as  one  fact  proved  against  him,  we  demand  his 
conviction,  is,  that  be  attempted  to  remove 
Mr.  Stanton  irom  the  office  of  Secretary  of 
War  during  a  session  of  the  Senate.  It  can- 
not be  claimed  with  any  propriety  that  the  act 
of  1789  can  be  construed  as  a  grant  of  power 
to  the  President  to  an  extent  beyond  the  prac- 
tice of  the  Government  for  three  quarters  of 
a  century  under  the  Constitution  and  under 
the  provisions  of  the  law  of  1789.  None  of 
the  predecessors  of  Mr.  Johnson,  from  General 
Washington  to  Mr.  Lincoln,  although  the  act 
of  1789  was  in  existence  during  all  that  period, 
had  ever  ventured  to  claim  that  either  under 
that  act  or  by  virtue  of  the  Constitution  the 
President  of  the  United  Slates  had  power  to 
remove  a  civil'  officer  during  a  session  of  the 
Senate  without  its  consent  and  advice.  The 
ntmost  that  can  be  said  is,  that  for  the  last 
fort^  years  it  had  been  the  practice  of  the  Ex- 
ecutive to  remove  civil  officers  at  pleasure  dur- 
ing the  recess  of  the  Senate.  While  it  may  be 
urged  that  this  practice,  in  the  absence  of  any 
direct  legislation  upon  the  subject,  had  become 
the  common  law  of  the  country,  protecting  tho 
Executive  in  a  policy  corresponding  to  that 
practice,  it  is  also  true,  for  stronger  reasons, 
that  Mr.  Johnson  was  bound  by  his  oath  of 
office  to  adhere  to  the  practice  of  his  prede- 
cessors in  other  particulars,  none  of  whom  had 
ever  ventured  to  remove  a  civil  officer  from 
bis  office  during  the  session  of  the  Senate  and 
appoint  a  saccessoi,^  either  permanent  or  ad 
interim,  and  authorize  that  successor  to  enter 
upon  the  discharge  of  the  duties  of  such  office. 
Tne  case  of  Timothy  Pickering  has  been  ex- 
j^lained  and  it  constitutes  no  exception.  As 
tar  as  is  known  to  me  the  lists  of  removals  and 
appointments  introduced  by  the  respondent  do 
not  sustain  the  claim  of  the  answer  in  regard 
to  the  power  of  removal. 

Hence  it  is  that  the  actof  178018  no  security 
to  this  respondent,  and  hence  it  is  that  we  hold 
him  ^ilty  of  a  violation  of  the  Constitution  and 
of  his  oath  of  office  under  the  first  and  third 
articles  of  impeachment  exhibited  against  him 
by  the  House  of  Representatives,  and  this  with- 
out availing  ourselves  of  the  provisions  of  the 
tenure- of  office  act  of  March  2,  1807. 

I  respectfuily  ask  that  tho  views  now  sub- 


mitted in  reference  to  the  act  of  1789,  may  be 
considered  in  connection  with  the  argniaent  I 
have  already  offered  upon  the  true  meaning 
of  the  pivrisions  of  the  ConstituUon  relating 
to  the  appointment  of  civil  officers. 

I  pass  now  to  the  oonsideration  of  the  act 
of  the  18th  of  February,  1795,  oo  which  the 
President  relies  as  a  justification  for  his  ap- 
pointment of  Lorenzo  Thomas  as  Secretary  of 
War  ad  iuterim.     Hj  this  act  it  is  provided : 

"In  caaeof  vacancy  intite  offioe  of  Secretory  of 
State,  the  Secretary  of  tho  Irooaury,  or  of  the  Sec- 
retary of  tho  Ilopurtmeut  of  War,  or  of  any  other 
officer  of  either  of  tho  said  Departments  whose  ap- 
pointment is  not  in  the  bead  tUcfeof,  whereby  tboy 
cannot  perform  the  duties  of  their  said  respective 
offices,  it  shall  be  lawful  lorthoPrcfidcntof  the  United 
States,  in  case  lie  shall  think  it  necessary,  to  author- 
ize any  person  or  persons,  at  his  discretion,  to  (lor- 
form  tbo  duties  of  the  sold  respective  offices  until  a 
successor  be  appointed  or  such  vacancy  be  filled; 
Provided,  That  no  one  vacancy  shall  be  supplied 
in  manner  aforesaid,  for  a  longer  term  than  six 
months."— 1  Utalviet-at-Lurte,  p.  415. 

The  ingenuity  of  the  President  and  his  coun- 
sel has  led  them  to  maintain  that  the  phrase 
''in  case  of  vacancy,"  used  in  this  statute, 
relates  to  any  and  every  vacancy,  however  pro- ' 
dnced.  But  the  reading  of  the  entire  section, 
whether  casually  or  carefully,  shows  that  the 
purpose  of  the  law  wus  to  provide  a  substitute 
temporarily  in  case  of  vacancy  whereby  the 
person  in  office  could  not  perform  the  duties 
of  kit  office,  and  necessarily  applied  only  to 
those  contingencies  of  official  life  which  put  it 
out  of  tlie  power  of  the  person  in  office  to  dis- 
charge the  duties  of  the  place ;  such  as  sick- 
ness, absence,  or  inability  of  any  sort.  And 
yet  the  President  and  his  counsel  contend  that 
a  removal  by  the  President  is  a  case  of  vacancy 
contemplated  by  the  law,  notwithstanding  the 
limitation  of  the  President  iu  his  power  of 
appointing  au  officer  temporarily  as  to  those 
cases  which  render  it  impossible  for  th«  duly 
commissioned  officer  to  perform  the  duties  of 
his  office.  When  it  is  considered,  as  I  bave 
shown,  that  the  President  had  no  power — aud 
this  without  considering  the  tenure-of  office  act 
of  March  U,  1867 — to  create  a  vacancy  during 
a  session  of  the  Senate,  the  act  of  1795,  even 
upon  his  construction,  furnishes  oo  defease 
whatever.  But  we  submit  that  if  he  bad  pos- 
sessed the  power  which  he  claims  by  virtue  of 
the  ad  of  1789,  that  the  vacancy  referred  to  in 
the  act  of  1705  is  not  such  a  vacancy  as  b 
caused  by  the  removal  of  a  public  officer,  but 
that  that  act  is  I  imited  to  those  vacancies  winch 
arise  unavoidably  in  the  public  service  and 
without  the  a^enoy  of  the  President.  But  there 
is  in  the  section  of  the  act  of  1795,  on  which 
the  President  relies,  a  proviso  which  nullifies 
absolutely  the  defense  which  he  has  set  up. 
This  proviso  is  that  no  one  vacancy  shall  be 
supplied  in  manner  aforesaid  (that  Is,  by  a 
temporary  appointment)  for  a  longer  term  than 
six  months. 

Mr.  Johnson  maintains  that  he  suspended 
Mr.  Stanton  from  the  office  of  Secretary  of  War 
on  the  12th  of  August  last,  not  by  virtue  of  the 
tenure-of -office  act  of  March  2, 1867,  but  under 
a  power  incident  to  the  general  aud  unlimited 
powerof  removal,  which,  as  he  claims,  is  vested 
in  the  President  of  the  United  States,  and  that, 
from  the  Uth  of  August  last,  Mr.  Stanton  has 
not  been  entitled  to  the  office  of  Secretary  for 
the  Department  of  War.  If  he  suspended  Mr. 
Stanton  as  an  incident  of  his  general  power  of 
removal,  then  his  suspension,  upon  the  Presi- 
dent's tneory,  createa  a  vacancy  such  as  is 
claimed  by  the  President  under  the  statute  of 
1795.  The  suspension  of  Mr.  Stanton  put  him 
in  such  a  condition  that  he  "  could  not  perform 
the  duties  of  the  office.''  The  President  claims 
also  to  have  appointed  General  Grant  Secretary 
of  War  ad  irUerim  on  the  12th  of  August  last, 
by  virtue  of  the  statute  of  1795.  The  proviso 
of  that  statute  declares  that  no  one  vacancy 
shall  be  supplied  in  manner  aforesaid  (that  is, 
by  temporary  appointment)  for  a  longer  term 
than  six  mouths.  If  the  act  of  1795  were  in 
force,  and  if  the  President'stheory  of  his  rights 
under  the  Constitution  and  under  that  act  were 
a  valid  theory,  the  six  months  during  which 
tho  vacancy  might  have  been  supplied  tampo- 


i«rily  expired  by  limitation  on  the  12th  dayot 
February,  1808,  aud  yet  on  the  aist  day  of 
February,  1868,  the  President  appointed  JU>> 
renio  Thomas  Secretary  of  War  ad  itita-im  to 
the  same  vacancy,  and  this  in  violution  of  the 
Statute  which  he  pleads  in  his  own  defense.  It 
is  too  clear  for  argument  that  if  Mr.  Stanton 
was  lawfully  suspended,  as  the  President  now 
claims,  but  not  suspended  underthc  tenure-of' 
office  act,  then  the  so-called  restoration  of  Mr, 
Stanton  on  the  13th  January  was  wholly  iUegaL 
But  if  the  statute  of  1705  is  applicable  to  • 
vacancy  created  by  suspension  or  removal,  then 
the  President  has  violated  it  by  the  appoint- 
ment of  General  Thoimw  Secretary  of  V^r  ad 
interim.  Aud  if  the  statute  of  1795  ia  not  ap- 
plicable to  a  vacancy  occasioned  by  a  removal, 
then  the  appointment  of  General  Thomas  Sec> 
retary  of  War  ad  interim  is  without  aiuhority 
or  the  color  of  authority  of  law. 

The  fact  is,  however,  that  the  statute  of  179S 
is  repealed  by  the  operation  of  the  statute  of 
the  20lh  of  February,  18G8.  (Statutes-at- Large, 
vol.  12,  p.  656.) 

If  Senators  will  consider  the  provisions  of 
the  statute  of  18C3  in  connection  with  the  power 
of  removal  under  the  Constitution  during  a  ses- 
sion of  the  Senate,  by  and  with  the  advice  and 
consent  of  the  Senate,  aud  the  then  recognized 
power  of  removal  by  the  President  during  a 
recess  of  the  Senate  to  be  filled  by  temporary 
M>pointment«,  as  was  the  practi<»  previous  to 
March  2,  1807,  they  will  find  that  proviaio* 
was  made  by  the  act  of  1863  for  every  vacancy 
which  conld  possibly  arfse  in  the  public  service. 

The  act  of  February  20,  1863,  provides— 

"That  ia  ease  of  the  deoti,  tttifnalian,  abaense 
from  the  seat  of  Government.  «r  aiekneaa  of  tha  head 
of  an exeoutivo  Department  of  the  OoTcrnment.  or 
ofan^  officerof  either  of  thesoidDepartmnots  whose 
appotataeat  is  not  in  the  head  thereof.  wAerviy  iktt 
«a»not  wform  Iht  dutia  of  thtir  reti^itt  Mem,  it 
shall  be  lawful  for  tbe  Presideu  t  of  tbo  UoitedStataa, 
in  case  ho  shall  think  it  neoewary,  to  anthoriie  the 
head  of  any  ether  executive  Uepartnant  or  othar 
offiearin  either  «f  eaid  Dti^artments  wboae  appoiat- 
ment  is  veated  in  the  Presidunt,  at  bis  disorclioa.  to 
perform  tbe  duties  of  tbe  sold  respective  offices  uduI 
a  Buoeessor  be  appointed,  ornatil  snehabMoee«r  in* 
ability  iball  eeaoe:  PtmiUi,  That  ao  one  vaaaaey 
shall  be  supplied  in  moaner  aforesaid  for  alonsar 
term  than  aixmoDths." 

Provision  was  thus  made  by  the  act  of  1868 
for  filling  all  vacancies  which  could  occur  under 
any  circumstances.  It  is  a  necessary  rule  of 
construction  that  all  previous  statutes  making 
other  and  diffisreDt  provisions  for  the  filling  of 
vacancies  arc  repealed  by  the  operation  of  more 
recent  statutes;  and  for  the  piain  reason  that 
it  is  inconsistent  with  any  theocy  of  govern- 
ment that  tbere  should  be  two  legal  modes  in 
existence  at  the  same  time  for  doing  the  same 
thing. 

If  the  view  I  have  presented  be  a  sound  one 
it  is  apparent  tliat  the  President's  conduct 
finds  no  support  either  in  the  Constitution,  ia 
the  act  of  1789,  or  in  the  legislation  of  1795, 
on  which  he  chiefly  relies  as  a  justification  foe 
the  appointment  of  Thomas  as  Secretary  of 
War  ad  interim.  It  follows,  also,  that  if  the 
tenure-of-office  act  had  not  been  paased  the 
President  would  have  been  guilty  of  a  hiKk 
misdemeanor,  in  that  he  issued  an  order  ror 
the  removal  of  Mr.  Stanton  from  office  during 
thj  session  of  the  Senate,  in  violation  of  tbe 
Constitution  and  of  his  own  oath  of  office; 
that  he  was  gnilty  of'a  high  misdemeanor  in 
the  appointment  of  Lorenzo  Thomas  as  Sec- 
retary of  War  ad  interim,  and  this  whether 
the  act  of  the  13th  of  February,  1796,  is  in 
force,  or  whether  the  sam6  has  been  repealed 
by  the  statute  of  1863.  His  guilt  is  tbna  fully 
proved  and  established  as  charged. in  the  first, 
second,  and  third  articles  of  impeachoieDt 
exhibited  against  him  by  the  House  of  Repre- 
sentatives, and  this  without  considering  the 
requirements  or  constitutionality  of  the  act 
regulating  the  tenure  of  certain  civil  offices. 
,  1  pass  DOW  to  the  consideration  of  the  teaare- 
of-office  act.  I  preface  what  I  have  to  sa^  by 
calling  to  your  attention  that  portion  of  my 
argument  already  addressed  t»  yon,  in  which 
I  have  set 'forth  Mid  maintaioed,  as  I  was  able, 
the  opiDioa  tiwt  the  PicsideBt  iiad  no  Bgikt.  to 
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Bake  any  inquii^  whether  an  act  of  Congrea* 
M  or  is  not  coiiiititntional ;  that,  having  no  right 
to  make  sach  inqairy,  he  contd  not  plead  that 
be  had  go  inquired  and  reached  the  conclu- 
tion  that  the  act  inqaired  aboat  was  inralid. 
Yon  will  also  bear  in  mind  the  views  presented, 
that  this  tribunal  can  take  no  notice  of  any 
argument  or  suggestion  that  a  law  deemed 
anconstitutional  may  be  Willfully  violated  by 
the  President.  The  gist  of  his  crime  is  that 
he  intentionally  disregarded  a  law,  and,  in  the 
nature  of  the  case,  it  can  be  no  excuse  or  de- 
fense that  such  law,  in  his  opinion,  or  in  the 
opinion  of  others,  was  not  in  conformity  with 
tte  Constitution. 

In  this  cotinection  I  desire  to  call  your  at- 
tention to  suggestions  made  by  the' President, 
and  by  the  President's  counsel — ty  the  Presi- 
dent in  his  message  of  December,  1867,  and 
by  the  President's  counsel  in  his  opening  argn-' 
meiit— that  if  Congress  were  by  legislation  to 
abolish  a  department  of  the  Cfovernment,  or 
to  declare  that  the  President  should  not  be 
Commander-in-Chief  of  the  Army  or  the  Navy, 
that  it  would  be  the  duty  of  the  President  to 
disregard  sach  le^slation.  These  are  extreme 
cases  and  not  within  the  ran^  of  possibility. 
Members  of  Congress  are  individnally  bound 
br  an  oath  to  support  the  Constitution  of  the 
United  States,  and  it  is  not  to  be  presumed, 
*ve«  for  the  purpose  of  argument,  that  they 
Wonld  wantonly  disregard  the  obligations  or 
their  oath,  and  enact  in  the  form  of  law  rules 
4r  proceedings  in  plain  violation  of  the  Con- 
stitution. Such  is  not  the  course  of  legisla- 
tion, and  sach  is  not  the  character  of  the  act 
w«  are«owto  consider.  The  bill  regulating 
the  tenure  of  certain  cinl  oSSces  was  passed 
by  a  constitutional  majority  in  each  of  the  two 
Houses,  and  it  is  to  be  presumed  that  each 
Senator  and  Representative  who  gave  it  his 
support  did  so  in  the  belief  that  its  provisions 
were  in  harmonv  with  the  provisions  of  the 
Constitution.  We  are  now  dealing  with  prac- 
tical_  affairs,  and  conducting  the  Qovernmeut 
within  the  Constitntion  ;  and  in  reference  to 
measmres  passed  by  Congress  under  siich  eir- 
curaMtances,  it  is  wholly  indefensible  for  the 
President  to  soggest  the  course  that,  in  his 
opinion,  he  would  be  justified  in  pursuing  if 
Congress  were  openly  and  wantonly  to  disre- 
^rd  the  Constitution  and  inaugurate  revolu- 
tion in  the  Government. 

It  is  asserted  hj  the  counsel  forthe  President 
that  he  took  advice  as  to  the  constitutionality 
of  the  tenure-of-olBce  act,  and  being  of  opin- 
ion that  it  wa8  unconstitutional,  or  so  much 
of  it  at  least  as  attempted  to  deprive  him  of 
the  power  of  removing  the  members  of  the 
Cabinet,  he  felt  it  to  be  his  duty  to  disregard 
its  provisions;  and  the  question  is  now  put 
with  feeling  and  emphasis  whether  the  Pres- 
ident is  to  be  impeached,  convicted,  and 
removed  from  office  for  a  mere  difference  of 
opinion.  True,  the  President  is  not  to  be 
removed"  for  a  mere  difference  of  opinion.  If 
be  had  contented  himself  with  the  opinion  that 
the  law  was  unconstitutional,  or  even  with  the 
expression  of  such  ali  opinion  privately  or  offi- 
cially to  Congress,  no  ezceptioa  could  have 
l>eeu  taken  to  his  conduct.  But  be  has  at- 
tempted to  act  in  accordance  with  that  opinion, 
and  in  that  action  he  has  disregarded  the  re- 
qairements  of  the  statute.  It  is  for  this  atition 
that  he  is  to  be  arraigned,  and  is  to  be  con- 
victed. But  it  is  not  necessary  for  us  to  rest 
npon  the  doctrine  that  it  was  the  dut^  of  the 
President  to  accept  the  law  as  constitutional 
and  govern  himself  accordingly  inall  his  official 
doings.  We  are  prepared  to  show  that  the  law 
is  in  tmth  in  harmony  with  the  Constitution, 
and  that  its  provisions  apply  to  Mr.  Stanton  as 
Secretary  for  the  Department  of  War. 

The  tenare-of-office  act  makes  no  change  in 
tfae  powers  of  the  President  and  the  Senate, 
during  the  session  of  the  Senate,  to  remove  a- 
civil  officer  upon  a  nomination  by  the  Presi- 
dent, and  confirmation  by  the  Senate,  of  a 
successor.  This  was  an  admitted  constitutional 
power  from  the  very  organization  of  the  Gov- 
emineiit,  while  the  right  now  claimed  by  (be 


President  to  remove  a  civil  officer  daring  a 
session  of  the  Senate,  without  the  advice  and 
consent  of  the  Senate,  was  never  asserted  by 
any  of  his  predecessors,  and  certainly  never 
recognized  by  any  law  or  by  any  practice.  This 
rule  applied  to  heads  of  Departmeals  as  well 
as  to  other  civil  officers.  Indeed,  it  may  be 
said,  once  for  all,  that  the  tenure  by  which 
members  of  the  Cabinet  have  held  their  places 
corresponds  in  every  particular  to  the  tenure 
by  which  other  civil  officers  have  held  theirs. 
It  is  undoubtedly  true  that,  in  practice^  mem- 
bers of  the  Cabinet  have  been  accustomed  to 
tender  their  resignations  upon  a  suggestion 
from  the  President  that  such  a  course  would 
be  acceptable  to  him.  But  this  practice  baa 
never  changed  their  legal  relations  to  the  Pres- 
ident or  to  the  country.  There  waa  never  a 
moment  of  time,  since  the  adoption  of  the  Con- 
stitution, when  the  law  or  the  opinion  of  the 
Senate  recognized  the  right  of  the  President 
'to  remove  a  Cabinet  oSicer  during  a  session 
of  the  Senate,  without  the  consent  of  iho  Sen- 
ate given  through  the  couBrmntion  of  a  suc- 
cessor. Ueuce,  in  this  particular,  the  tenure- 
of-office  act  merely  enacted  and  gave  form  to 
a  practice  existing  from  the  i'oun£itiou  of  the 
Government — a  practice  in  entire  harmony 
with  the  provisions  of  the  Constitution  upon 
that  subject.  The  chief  change  producea  by 
the  teni\re-of-office  act  had  reference  to  re- 
movals during  the  recess  of  the  Senate.  Pre- 
vious to  the  2d  of  March,  1867,  as  has  been 
already  shown,  it  was  the  practice  of  the  Pres- 
ident during  the  recesses  of  the  Senate  to  re- 
move civil  officers  aud  to  grant  commissions 
to  other  persons  under  the  third  clause  of  the 
second  section  of  the  second  article  of  the 
Constitution.  This  power,  as  has  been  seen, 
was  a.doubtfVil  one  in  the  beginning.  The 
practice  grew  up  under  the  act  of  1789,  but 
the  right  of  Congress  by  legislation  to  regulate 
the  exercise  of  that  power  was  not  questioned 
in  the  great  debate  of  that  year,  nor  can  it 
reasonably  be  drawn  into  controversy  now. 

The  act  of  March  2, 18C7,  declares  that  the 
President  shall  not  exercise  the  power  of  re- 
moval, absolutely,  during  the  recess  of  the 
Senate,  but  that  if  any  oUicer  shall  be  shown, 
by  evidence  satisfactory  to  the  President,  to  be 
guilty  of  misconduct  in  office,  or  of  crime,  or 
tor  any  reason  shall  become  incapable  or  legally 
disqualified  to  perform  his  duties,  the  President 
way  suspend  him  from  office  and  designate 
some  suitable  person  to  peribrm  temporarily 
the  duties  of  such  office  until  the  next  meeting 
of  the  Senate  and  the  action  of  the  Senate 
thereon. 

B^  this  legislation  the  removal  is  qualified 
aud  is  made  subject  to  the  final  action  of  the 
Senate  instead  of  being  absolute,  as  was  the 
fact  under  the  practice  theretofore  prevailing. 
It  is  to  be  observed,  however,  that  this  feature 
of  the  act  regulating  the  tenure  of  certain  civil 
offices  is  not  drawn  into  controversy  by  these 
proceedings,  and  therefore  it  is  entirely  unim- 
portant to  the  President  whether  thai  provision 
of  the  act  is  constitutional  or  not.  I  can,  how- 
ever, entertain  no  doubt  of  its  constitutionality. 
The  record  of  the  case  shows  that  Mr.  Stanton 
was  suspended  from  office  during  the  recess, 
but  was  removed  from  office,  as  far  as  an  order 
of  the  President  could  effect  his  removal,  dur- 
ing a  session  of  the  Senate.  It  is  also  wholly 
immaterial  to  the  present  inquiry  whether  the 
suspension  of  Mr.  Stanton  on  the  12th  of 
August,  1807,  was  made  under  the  tenure-of- 
office  act,  or  in  disregard  of  it,  as  the  President 
now  asserts.  It  being  thus  clear  that  so  much 
of  the  act  as  relates  to  appointments  and  re- 
movals from  office  during  the  session  of  the 
Senate  is  in  harmony  with  the  practice  of  the 
Government  from  the  first,  aud  in  harmony 
with  the  provisions  of  the  Constitution  on  which 
that  practice  was  based,  and  it  being  admitted 
that  the  order  of  the  President  for  the  removal 
of  Mr.  Stanton  was  issued  during  a  session  ef 
the  Senate,  it  is  unnecessary  to  inquire  whether 
the  other  parts  of  the  act  are  constitutional  or 
not,  and  also  unnecessary  to  inquire  what  the 
provisions  of  the  act  are  in  reference  to  the 


beadsofthe  several  Executive  Departments.  I 
presume  authorities  are  not  needed  to  show 
that  a  law  may  be  unconstitutional  and  void  in 
some  of  its  parts,  and  the  remaining  portions 
continue  in  full  force. 

The  body  of  the  first  section  of  the  act  regu- 
lating the  tenure  of  certain  civil  offices  is  in 
these  words : 

"Every  peraon  holdld(an)r«ivil  office  to  whioh  ha 
has  been  appointed  by  and  witli  tho  advioo  and  con- 
sent of  tlio  Sonate,  and  every  peraon  who  ahull  here- 
after  be  appointed  to  any  such  office,  aud  shall  be- 
come duly  qiuliliud  to  net  therein,  is,  and  sUoll  be 
entitled,  to  nold  such  office  until  a  suocessoc  ehaU 
have  becD  in  like  mauncr  appointed  and  duly  (luali- 
fied,  except  as  bcrofn  otherwise  provided." 

Omitting  for  the  moment  to  notice  the  excep- 
tion, there  can  be  no  doabt  that  this  provision 
would  have  applied  to  the  Secretary  of  War, 
and  to  every  other  civil  officer  under  the  Gov- 
ernment ;  nor  can  there  be  any  doubt  that  the 
removal  of  Mr.  Stanton  during  a  session  of  the 
Senate  is  a  misdemeanor  by  the  law,  and  pun- 
ishable as  such  under  the  sixth  section  or  the 
act,  unless  the  body  of  the  section  quoted  is  so 
controlled  by  the  proviso  as  to  take  the  Secre- 
tary of  War  out  of  its  grasp.  The  proviso  is 
in  these  words: 

"That  the  Secretaries  of  State,  of  the  Treasury,  of 
Wor,of  tho  Nary,  andof  tho  Interior,  tho  J*03tina9ter 
Qenwal.  oad  the  Aitomey  QaoetiLl  shall  hold  thoir 
offloea  respeotively  fur  and  during  the  torm  of  the 
President  by  whom  they  may  have  been  appointed 
and  one  month  thcreatler.  suBjcct  to  removal  by  and 
with  the  advioe  and  oonsoat  of 4he  Senate." 

We  maintain  that  Mr.  Stanten,  as  Secre- 
tary of  War,  was,  on  the  2d  day  of  March, 
1867,  within  and  included  ander  the  language 
of  the  proviso,  and  was  to  hold  his  office  for 
and  diinng  the  terra  of  the  President  by  whom 
he  had  been  appointed,  and  one  month  there- 
after, subject  to  removal,  however,  by  and  with 
the  advice  and  consent  of  the  Senate.  We  ' 
maintain  that  Mr.  Stanton  was  the*  holding 
the  office  of  Secretary  of  War  for  and  in  the 
term  of  President  Lincoln,  by  whom  he  had 
been  i^peinted;  that  that  term  commenced 
on  the  4th  of  March,  1865,  and  will  end  on  the 
4tb  of  March,  1869.  The  Constitntion  defines 
the  meaning  of  the  word  "tenn."  '  When 
speaking  of  the  President,  it  says : 

"He  shall  hoM  bis  oflloe  dnrinit  the  term  of  fonr 
years,  and,  togetner  with  the  Vice  Prosideat,  oliosen 
for  the  same  term,  bo  elected  as  fallows." 

Now,  then,  although  the  President  first 
elected  may  die  during  bis  term,  the  office  and 
the  term  of  the  office  still  remain.  Having 
been  established  by  the  Constitution,  it  is  not 
in  any  degree  dependent  upon  the  circumstancei 
whether  tho  person  elected  to  the  term  shall 
survive  to  the  end  or  not.  It  still  is  a  presi- 
dential term.  It  still  is  in  law  the  term  of  the 
President  who  was  elected  to  the  office.  The 
Vice  President  vus  chosen  at  the  same  time 
and  elected  for  the  same  term.  But  it  is  the 
term  of  a  different  office  from  that  of  Presi- 
dent— ^the  term  of  the  office  of  Vice  President. 
Mr.  Johnson  was  elected  to  the  office  of  Vice 
President  for  the  term  of  four  years.  Mr.  Lin- 
coln was  elected  to  the  office  of  President  for 
the  term  of  four  years.  Mr.  Lincoln  died  in 
the  second  month  of  his  term,  aud  Mr.  John- 
son succeeded  to  the  office. 

It  was  not  a  new  office;  it  was  not  a  new 
term.  He  succeeded  to  Mr.  Lincoln's  office, 
and  for  the  remainder  of  Mr.  Lincoln's  term  ot 
office.  Uc  is  serving  out  Mr.  Lincoln's  term 
as  President.  The  law  says  that  the  Secre- 
taries shall  hold  their  offices  respectively  for 
and  durinc  the  term  of  the  President  hf  whom 
they  may  nave  been  appointed.  Mr.  Lincoln's 
term  commenced  on  tue  4lh  of  .March,  1805. 
Mr.  Stanton  was  appointed  by  Mr.  Lincoln; 
he  was  in  office  in  Mr.  Lincoln's  term,  when 
the  act  regulating  the  tenure  of  certain  civil 
offices  was  passed;  and  by  the  proviso  of  that 
act  he  was  entitled  to  hold  that  office  until  one 
month  after  the  4th  of  March,  ISC'J,  unless  he 
should  be  sooner  removed  therefrom,  by  and 
with  tlie  advice  and  consent  of  the  Senate. 

The  act  of  March  1,  1792,  concerning  the 
succession,  in  case  the  office  of  President  and 
Vice  President  both  become  vacant,  recognizes 
tho  presidential  term  of  four  years  as  the  con- 
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Btitatioual  term.  Any  one  can  understand  tbat 
in  case  of  vacancy  iu  the  office  of  President 
and  Vice  President,  and  in  case  of  a  new  elec- 
tion b;  the  people,  that  it  would  be  desirable 
to  make  the  election  for  the  rejnainder  of  the 
term.  But  the  act  of  1792  redegnizes  the  im- 
possibility of  this  course  in  the  section  which 
provides  that  the  term  of  four  years  for  whicba 
President  and  Vice  President  shall  be  elected 
(that  is,  in  case  of  a  new  election,  as  stated,) 
shall  in  all  cases  commence  on  the  4th  day  ot 
March  next  succeeding  the  day  ou  which  the 
votes  of  the  electors  shall  have  been  given. 

It  is  thus  seen  that  by  an  election  to  fill  a 
vacancy  the  Government  would  be  so  far 
changed  in  its  practical  working  that  the  sub- 
sequent elections  of  President,  except  by  an 
amendment  to  the  Constitution,  could  never 
f(gain  occur  in  the  years  divisible  by  four,  as  at 
present,  and  might  not  answer  to  the  election 
of  members  to  the  House  of  Representatives, 
for  the  presidential  elections  mieht  occur  in 
the  years  not  divisible  by  two.  Ihe  Congress 
of  1792  acted  upon  the  constitutional  doctrine 
that  the  presidential  term  is  four  years  aud 
'  cannot  be  changed  by  law. 

On  the  21st  of  February,  18G8,  while  the 
Senate  of  the  United  States  was  in  session,  Mr. 
Johnson,  in  violation  of  the  law — which,  aa  we 
have  already  seen,  is  in  strict  harmony  in  this 
pai'ticulor  with  the  Constitution  and  with  the 
practice  of  every  Administration  under  the  Con- 
stitution from  the  beginning  of  the  Govern- 
ment— issued  an  order  for  the  removal  of  Mr. 
Stouton  from  bis  office  as  Secretary  for  the 
Department  of  War.  If,  however,  it  be  claimed 
tiiat  the  proviso  does  not  apply  to  the  Secretary 
of  War,  then  he  does  not  come  within  the  only 
exception  made  in  the  statute  to  the  general 
■provision  in  thebodyofthefirstsection  already 
quoted )  and  Mr.  Stanton,  having  b^en  ap- 
pointed to  office  originally  by  and  with  the 
advice  and  consent  of  the  Senate,  could  only 
be  removed  by  the  nomination  and  appoint- 
ment of  a  successor  by  aud  with  the  advice 
and  consent  of  the  Senate.  Hence,  upon  either 
theory ,  it  is  plain  that  the  President  violated  the 
tcnure-of-omceact  in  the  order  which  he  issued 
on  the  2l8t  of  February,  A.  D.  1868,  for  the 
removal  of  Mr.  Stanton  from  the  office  of  Sec- 
retary for  the  Department  of  War,  the  Senate 
of  the  United  States  being  then  in  session. 

in  support  of  the  view  1  have  presented  I 
refer  to  the  official  record  of  the  amendments 
made  to  the  first  secdun  of  the  tenure-of-office 
act.  On  the  18lh  of  January,  18C7,  the  bill 
passed  the  Senate,  and  the  first  section  thereof 
was  in  these  words : 

"  Tbat  •van  person  (exeeptlnK  the  Seeietaries  of 
State,  of  the  Xreasury,  of  War,  of  the  Navy,  and  of 
the  Interior,  tbo  Postmaster  Ganeral,  and  the  At- 
torney Oeneral]  holdine  any  civil  office  to  which  ho 
has  been  appointed  by  and  with  the  advioe  andoon- 
son  I  of  tlio  beiiate,  and  every  person  who  shail  here- 
attor  be  appointed  to  any  laeh  office,  and  shall  be- 
como  duly  qualiAed  to  act  therein,  is,  and  shall  be, 
enlilled  to  hold  aaoh  office  until  a  suocessor  ■hall 
bare  been  in  liko  manner  ap^inted  and  duly  qaali- 
tod,  ezeopt  as  herein  otherwise  provided." 

On  the  2d  of  February  the  House  passed 
the  bill  with  an  amendment  striking  ouc  the 
words  included  in  brackets.  This  action  shows 
that  it  was  the  purpose  of  the  House  to  include 
heads  of  Departments  in  the  body  of  the  bill, 
and  subject  them  to  its  provisions  as  civil 
officers,  who  were  to  hold  their  places  by  and 
with  the  advice  and  consent  of  the  Senate,  and 
subject,  during  the  session  of  the  Senate,  to 
removij  by  aud  with  the  advice  and  consent 
of  the  Senate  onlv ;  bat  tabiect  to  suspension 
under  the  second  section  during  a  recess  of 
the  Senate  as  other  civil  officers,  by  virtue  of 
the  words  at  the  close  of  the  section,  "except 
as  herein  otherwise  provided."  At  the  time 
the  bill  was  pending  between  the  two  Houses 
there  was  no  proviso  to  the  first  section,  and 
the  phrase  "  except  as  otherwise  herein  pro- 
vided" related  necessarily  to  the  second  and 
to  the  subsequent  sections  of  the  bill.  On  the 
6th  of  February  the  Senate  refused  to  agree 
to  the  House  amendment,  and  by  the  action 
of  the  two  Houses  the  bill  was  referred  to  a 
committee  of  conference.-    The  conference 


committee  agreed  to  strike  out  the  words  in 
brackets  agreeably  to  a  vote  of  the  House,  but 
as  a  recognition  of  the  opinion  of  the  Senate 
the  proviso  was  inserted  which  modified  in 
substance  the  effect  of  the  words  stricken  out, 
under  the  lead  of'the  House,  only  in  this,  that 
the  Cabinet  officers  referred  to  in  the  body  of 
the  section  as  it  passed  the  House  were  to  hold 
their  offices  as  they  would  have  held  them  if 
the  House  amendment  had  been  agreed  to 
without  condition,  with  this  exception:  that 
they  were  to  retire  from  their  offices  in  one 
month  after  the  end  of  the  term  of  the  Presi- 
dent by  whom  they  might  have  been  appointed 
to  office.  The  object  and  effect  of  this  quali- 
fication of  the  provision  for  which  the  House 
contended  was  to  avoid  fastening,  by  opera- 
tion of  law,  npon  an  incoming  President  the 
Cabinet  of  his  predecessor,  with  no  means  of 
relieving  himself  from  them  nnless  the  Senate 
of  the  United  States  was  disposed  to  concur  in 
their  removal. 

In  short,  they  were  to  retire  by  operation  of 
law  at  the  end  of  one  mouth  after  the  expira- 
tion of  the  term  of  the  President  by  whom  the^ 
had  been  appointed ;  and  in  this  particular  their 
tenure  of  office  was  distinguished  by  the  pro- 
viso from  the  tenure  by  which  other  civil  offi- 
cers mentioned  in  thebody  of  the  section  were 
to  hold  their  offices,  and  their  tenure  of  office 
is  distinguished  in  no  other  particular. 

The  counsel  who  opened  the  cause  for  the 
President  was  pleased  to  ruad  from  the  Globe 
the  remarks  made  b^  Mr.  Sohenck  in  the 
House  of  Representatives,  when  the  report  of 
the  conference  com  mittee  was  under  discussion. 
But  he  read  only  a  portion  of  the  remarks  of 
that  gentleman,  and  connected  with  them  obser- 
vations of  his  own,  by  which  ho  may  have  led 
the  Senate  into  the  error  that  Mr.  ScaEKCK 
entertained  the  opinion  as  to  the  effect  of  the 
proviso  which  is  now  urged  by  tlie  respondent ; 
but,  so  far  from  this  being  the  case,  the  state- 
ment made  I^  Mr.  ScnENCK  to  the  House  is 
exactly  in  accordance  with  the  doctrine  now 
maintained  by  the  Managers  on  the  part  of  the 
House  of  Representatives.  After  Mr.  Schence 
had  made  the  remarks  quoted  by  the  counsel 
for  the  respondent,  Mr.  Le  Blond,  of  Ohio,  rose 
and  said : 

"  I  would  like  to  inqoiro  of  the  lentleman  who  has 
charge  of  this  report  whether  it  heeomos  necessary 
that  the  Senate  shall  concur  in  all  appointments  of 
executive  officers,  and  that  none  of  tuom  can  be  re- 
moved after  appointmcut  without  the  coDOurreace 
oftheSenate?''^ 

Mr.  ScnENCK  says,  in  reply : 

"That  is  the  case;  but  their  terms  of  office  is  lim- 
ited, (as  tbcy  are  not  now  limited  by  \n\>A  so  that 
they  expire  with  the  term  of  service  of  the  President 
who  appoints  them,  and  one  month  after,  in  case  of 
death  or  other  accident,  until  others  can  be  substi- 
tuted for  them  by  the  iucoming  President." 

Mr.  Le  Blond,  continuing,  said: 

"I  understimd,  then,  this  to  be  the  effect  of  tho 
report  of  the  committee  of  conference :  in  the  event 
of  the  President  finding  himself  with  a  Cabinet  offi- 
cer who  docs  not  agree  with  him,  and  whom  he 
desires  to  remove,  he  cannot  do  so,  and  have  a  Cabi- 
net in  keepioic  with  his  own  views,  anless  the  Senate 
shall  concur. 

To  this  Mr.  Schenck  replies; 

"  The  gentleman  oortoinly  does  not  need  that  in- 
formation from  me,  as  this  suhject  has  been  fatly 
debated  in  this  Uoose." 

Mr.  Le  Blond  said,  finally: 

"Then  I  hope  the  House  will  not  agree  to  the 
report  of  the  committee  of  conferenoe." 

This  debate  in  the  House  shows  that  there 
was  there  and  then  no  difference  of  opinion 
between  Mr.  Schenck,  who  represented  the 
friends  of  the  bill,  and  Mr.  I^e  Blond,  who 
represented  the  opponents  of  the  bill,  that  its 
e6^ct  was  to  confirm  the  Secretaries  who  were 
then  in  office  in  their  places  until  one  month 
after  the  expiration  of  Mr.  Lincoln's  term  of 
office,  to  wit,  the  4th  day  of  March,  18C9,  un- 
less, upon  the  nomination  of  successors,  they 
should  be  removed  by  and  with  tho  advice  and 
consent  of  the  Senate.  Nor  does  the  language 
used  by  the  honorable  Senator  from  Ohio,  who 
reported  the  result  of  the  conference  to  the 
Senate,  jnstify  the  inference  which  has  been 
drawn  from  It  by  the  counsel  for  the  respond- 
ent.   The  charge  made  by  the  honorable  Sen- 


ator from  Wisconsin,  which  the  honorable 
Senator  from  Ohio  was  refuting,  seems  to  have 
been,  in  substance,  that  the  first  section  of  the 
bill  and  the  proviso  to  the  first  sectiou  of  the 
bill  had  been  framed  with  special  reference  to 
Mr.  Johnson,  as  President,  and  to  the  existing 
condition  of  affairs.  In  response  to  this  the 
honorable  Senator  from  Ohio  said : 

"  I  say  that  the  Senate  have  net  legislated  with  a 
view  '.o  any  persons  or  any  President,  and  therrfora 
be  eommenoes  by  asserting  what  is  not  Iruc.  Weda 
not  legislate  in  order  to  keep  in  the  SeoretAry  of  War, 
the  Secretary  of  tho  Navy,  or  tho  Secretory  of  State'* 

It  will  be  observed^  that  this  language  does 
not  indicate  the  opinion  of  the  honorable  Sen- 
ator as  to  the  effect  of  the  bill ;  but  it  is  oaly 
a  declaration  that  the  object  of  the  legislation 
was  not  that  which  had  been  inlimated  or  al- 
leged by  the  honorable  Senator  from  Wiscon- 
sin. This  view  of  the  remarks  of  the  honor- 
able Senator  from  Ohio  is  confirmed  by  what 
he  afterward  said  in  reply  to  the  suggestioa 
that  members  of  the  Cabinet  would  hold  their 
places  against  the  wishes  of  the  President, 
when  be  declarea  that  uudersuch  circumstances 
he,  as  a  Senator,  would  consent  to  their  le- 
moval  at  any  time,  showing  most  clearly  tlut 
he  did  not  entertein  the  idea  that  under  tlie 
tenure-of-office  act  it  would  be  in  the  power  of 
the  President  to  remove  a  Cabinet  officer  with- 
out the  advice  and  consent  of  the  Senate.  And 
we  all  agree  that  in  ordinary  times,  aud  under 
ordinary  circumstances,  it  would  not  only  be 
just  and  proper  for  a  Cabinet  officer  to  tender 
his  resignation  at  once,  upon  the  suggestion 
of  the  President  that  it  would  be  acceptable, 
but  we  also  agree  that  it  would  be  the  height 
of  personal  and  official  indecorum  if  he  were 
to  hesitate  for  a  moment  as  to  his  duty  in  that 
particular.  _  But  the  justification  of  Mr.  Stan- 
ton, and  his_  claim  to  the  gratitude  and  enco- 
miums of  his  countrymen,  is,  that  when  the 
nation  was  imperiled  by  the  usurpations  of  a 
criminally- minded  Chief  Magistrate,  he  as- 
serted his  constitutional  and  legal  rights  to  the 
office  of  Secretary  for  the  Department  of  War, 
and  thus  by  his-  devotion  to  principle,  and  at 
great  personal  sacrifices,  be  has  done  more 
than  any  other  man  since  the  close  of  the  re- 
bellion to  protect  the  interests  and  maintain 
the  rights  of  the  people  of  the  country. 

But  the  strength  of  the  view  we  entertain 
of  the  meaning  and  scope  of  the  tenare-of- 
office  act  is  nowhere  more  satisfactorily  dem- 
onstrated tban  in  tho  inconsistencies  of  the 
argument  which  has  been  presented  by  the 
learned  counsel  for  the  respondent  in  support 
of  the  President's  positions.  He  says,  speak- 
ing of  the  first  section  of  tbeactreguUitingthe 
tenure  of  certain  civil  offices : 

"  Here  is  a  seetion,  then,  the  body  of  which  applici 
to  all  civil  officers,  OS  well  to  thosa  then  io  office  as 
to  those  who  should  thereafter  be  appointed.  The 
body  of  ihis  section  containsadeolaratioD  tbatevery 
saoh  officer  'is,'  that  is,  if  be  is  now  in  office,  aud 
'shall  be,'  that  is,  if  he  shall  hereafter  be  appointed 
to  office,  en  tilled  to  bold  untilasucoessor  is  appointed 
and  qualified  in  his  plaee.  That  is  the  body  of  the 
■ecHoD," 

This  langnagjo  of  the  eminent  counsel  is  not 
only  an  admission,  but  it  is  a  declaration  that 
the  Secretary  for  the  Department  of  War,  be- 
ing a  civil  officer,  as  is  elsewhere  admitted  in 
the  argument  of  the  counsel  for  the  respondent, 
is  included  in  and  covered  and  controlled  by 
the  language  of  the  body  of  this  section,  ft 
is  a  further  admission  thatin  the  absence  of  the 
proviso  the  power  of  the  President  over  the 
Secretary  for  the  Department  of  War  would 
correspond  exactly  to  liis  power  over  any  other 
civil  officer,  which  would  be  merely  the  power 
to  nominate  a  successor  whose  confirmation 
by  the  Senate,  and  appointment,  would  work 
the  removal  of  the  person  in  office.  When  the 
counsel  for  the  respondent,  proceeding  in  his 
argument,  enters  npon  an  examination  of  the 
proviso,  he  maintains  that  the  language  of  that 

Broviso  does  not  include  the  Secretary  for  the 
lepartment  of  War.  If  he  is  not  included  in 
tho  language  of  the  proviso,  then  upon  the  ad- 
mission of  the  counsel  be  is  included  in  the 
body_  of  the  bill,  so  that  for  the  purposes  of 
this  investigation  and  trial  it  is  w^lty  imina- 
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terial  whether  the  proviso  applies  to  him  or 
-not.  If  the  proviso  does  not  apply  to  the  Sec- 
retary for  the  Department  or  War,  then  he 
holds  his  office,^  as  in  the  body  of  the  section 
expressed,  antil  removed  therefrom  by  and 
with  the  advice  and  consent  of  the  Senate.  If 
he  is  covered  by  the  langu^e  of  the  proviso, 
then  a  limitation  is  fixed  to  his  office,  to  wit: 
that  it  is  to  expire  one  month  aft«r  the  close 
of  the  term  of  the  President  by  whom  he  has 
been  appointed,  subject,  however,  to  previous 
removal  by  and  with  the  advice  and  consent 
of  the  Senate. 

I  have  already  considered  the  questioo  of 
intent  on  the  part  of  the  President,  and  main- 
tained that  in  the  willful  violation  of  the  law  h« 
discloses  a  criminal  intent  which  cannot  be 
oontroUed  or  qualified  by  any  testimony  on  the 
part  of  the  respondent. 

The  counsel  for  the  respondent,  however, 
has  dwelt  so  much  at  length  on  the  question  of 
intent,  and  such  efigrts  have  been  made  during 
the  tcJu^to  introduce  testimony  upon  this  poiot, 
that  j  afn  justified  in  recurring  to  it  for  a  brief 
consideration  of  the  arguments  and  views  bear- 
ing upon  and  relating  to  that  question.  If  a 
law  passed  by  Congress  be  equivocal  or  am- 
biguous in  its  terms,  the  Executive,  being  called 
upon  to  administer  it,  may  apply  his  own  best 
judgment  to  the  difficulties  before  him,  or  he 
may  seek  counsel  from  his  official  advisers  or 
other  proper  persons ;  and  acting  thereupon, 
without  evil  lotent  or  purpose,  he  would  be 
fully  justified,  and  upon  no  principle  of  right 
coAd  he  be  held  to  Answer  as  for  a  misae- 
meanor  in  office.  But  that  .is  not  this  case. 
The  question  considered  by  Mr.  Johnson  did 
not  relate  to  the  meaning  of  the  tenure-of- 
ofiSce  act.  He  understood  perfectly  well  the 
intention  of  Congress,,  and  he  admitted  in  his 
veto  message  that  that  intention  was  expressed 
with  sufficient  clearness  to  enable  him  to  com- 
prehend and  state  it.  In  his  veto  message  of 
the  2d  of  March,  1867,  after  quoting  the  first 
section  of  the  bill  to  regulate  the  tenure  of  cer- 
tain civil  offices,  he  says : 

"  In  affeot  the  bi  1 1  mo  vidM  that  the  PrMidmt  shall 
not  romove  from  thoir  plaona  a»ti  civil  offietrt  whoae 
terms  of  serriee  are  not  limited  by  law  without  the 
■dvioe  aDdoontentef  theSennteof  theUnitedStstee. 
Ih«  bill,  in  this  respeot,  eoofliets,  in  my  jodgment, 
with  the  CoDSlitution  of  the  United  States." 

His  statement  of  the  meaning  of  the  bill 
relates  to  all  civil  officers,  to  the  members  of 
his  Cabinet  as  well  as  to  others,  and  is  a  declara- 
tion that,  under  that  bill,  if  it  became  a  law, 
none  of  those  officers  could  be  removed  without 
the  advice  and  consent  of  the  Senate.     He 
was,  therefore,  in  no  doubt  as  to  the  intention 
of  Congress  as  expressed  in  the  bill  submitted 
to  him  Tor  his  consideration,  and  which  after- 
ward became  the  law  of  the  land.     He  said  to 
the  Senate,  "If  you  pass  this  bill,  I  cannot 
remove  the  paembers  of  my  Cabinet."     The 
Senate  and  the  House  in  effect  said,  "  We  so 
intend,"  and  passed  the  bill  by  a  two-thirds 
majority.     There  was  then  no  misonderataud- 
ing  as  to  the  meaning  or  intention  of  the  act. 
His  oflTense,  then,  is  not,  that  upon  an  examina- 
tion of  the  statute  he  misnaderslood  its  mean- 
ing and  acted  upon  a  misinterpretation  of  its 
true  import,  but  that  anderstanding  its  mean- 
ing precisely  as  it  was  nnderstood  by  the  Con- 
gress that  passed  the  law,  precisely  as  it  is 
nnderstood  by  the  House  of  Representatives  to- 
day, precisely  as  it  is  presented  m  the  articles  of 
impeachment,  and  by  the  Managers  before  this 
'  Senate,  he,  npon  his  own  opinion  that  the  same 
was  uDConstitDtional,  deliberately,willfully ,  and 
intentionally  disregarded  it.   The  learned  coun- 
sel say  that  he  had  a  right  to  violate  this  law  for 
the  purpose  of  obtaining  a  judicial  determina- 
tion.    This  we  dSuy.    The  constitutional  duty 
of  the  President  is  to  obey  and  execute  the 
laws.      He  has  no  authority  under  the  Constitu- 
tion, or  by  any  law,  to  enter  into  any  schemes 
or  plana  for  the  purpose  of  testing  the  validity 
of  tlie  laws  of  the  country,  either  judicially  or 
otherwise.     Every  law  of  Congress  may  be 
tested  in  the  courts,  but  it  is  not  made  the  duty 
of  any  person  to  so  test  the  laws.     It  is  not 
specially  the  right  of  any  person  to  so  test  the 


laws,  and  the  effort  is  particularly  offensive  in 
the  Chief  Magistrate  of  the  country  toatt«mpt 
by  any  process  to  annul,  set  aside,  or  defeat  the 
laws^rhich  by  his  oath  he  is  bound  to  execute. 
Nor  is  it  any  answer  to  say,  as  is  suggested  by 
the  counsel  for  the  respondent,  that  "there 
never  could  be  a  judicial  decision  that  a  law  is 
unconstitutional,  inasmuch  as  it  is  only  by  dis- 
regarding a  law  that  any  question  can  be  raised 
judicially  under  it."  If  this  be  true,  it  is  no 
misfortune.  But  the  opposite  theory,  that  it  is 
the  duty  or  the  right  of^Che  President  to  disre- 
gard a  law  for  the  purpose  of  ascertaining  judi- 
cially whether  he  has  a  right  to  violate  a  law, 
is  abhorrent  to  every  just  principle  of  govern- 
ment, and  dangerous  in  lAa  highest  degree  to 
the  existence  of  free  institutions. 

But  his  alleged  purpose  to  test  the  law  in 
the  courts  ia  shown  to  be  a  pretext  merely. 
Upon  his  own  theory  of  his  rights  he  eould 
have  instituted  proceedings  by  information  in 
the  nature  of  a  gwo  rBarranlo  against  Mr.  Stan- 
ton on  the  18lh  of  January,  18G8.  More  than 
three  months  have  passed,  and  he  has  done 
nothing  whatever.  When  by  Mr.  Stanton's 
action  Lorenzo  Thomas  was  nnder  arrest,  and 
proceedings  were  instituted  which  might  have 
tested  the  legality  of  the  tenure-of-omoe  act, 
Mr.  Cox,  the  President's  special  counsel, 
moved  to  have  the  proceedings  dismissed,  al- 
though Thomas  was  at  large  upon  his  own  re- 
cognizance. Can  anybody  belike  that  it  was 
Mr.  Johnson's  purpose  to  test  the  act  in  the 
courts?  But  the  respondent's  insincerity,  his 
duplicity,  is  diown  by  the  statement  whieh  he 
made  to  General  Sherman  in  January  last. 
Sherman  says,  "  I  asked  him  why  lawyers 
could  not  make  a  case,  and  not  bring  me,  or 
an  officer,  into  the  controversy?  His  answer 
was,  '  that  it  was  found  impossible,  or  a  ease 
could  not  be  made  up ;'  '  but,'  said  be,  '  if  we 
can  bring  the  case  to  the  courts  it  would  not 
stand  half  an  hour.'  "  He  now  says  his  object 
was  to  test  the  case  in  the  courts.  To  Sher- 
man he  declares  that  a  case  eoald  not  be  made 
up,  but  if  one  could  be  made  op  the  law  would 
not  stand  half  an  hoar.  When  a  case  was 
made  up  which  might  have  tested  the  law  he 
makes  haste  to  get  it  dismissed.  Did  ever 
audacity  and  dnplicitjr  more  clearly  appear  in 
the  excuses  of  a  criminal  7 

This  brief  argument  upon  the  question  of 
intent  seems  to  me  conclusive,  but  I  shall 
incidentally  refer  to  this  point  in  the  further 
progress  of  my  remarks. 

The  House  of  Representatives  does  not  de- 
mand the  conviction  of  Andrew  Johnson  un- 
less he  is  guilty  in  the  manner  charged  in  the 
articles  ofimpeachment;  nor  does  the  House 
expect  the  Managers  to  seek  a  conviction  ex- 
cept upon  the  law  and  the&cts  considered  with 
judicial  impartiality.  But  I  am  obliged  to 
declare  that  I  have  no  capacity  to  understand 
those  processes  of  the  human  mind  by  which 
this  tnbuhal,  or  any  member  of  this  tribonal, 
can  doubt,  can  entertain  a  reasonable  doubt, 
that  Andrew  Johnson  is  guilty  of  high  misde- 
meanors in  office,  as  charged  in  each  of  the 
first  three  articles  exhibited  agunst  him  by  the 
House  of  Representatives. 

We  have  charged  and  proved  that  Andrew 
Johnson,  President  of  the  United  States,  issued 
an  order  in  writing  for  the  removal  of  Eldwin 
M.  Stanton  from  the  office  of  Secretary  for  the 
Department  of  War  while  the  Senate  of  the 
United  States  was  in  session,  and  without  the 
advice  and  consent  of  the  Senato,  in  violation 
of  the  Constitution  of  the  UnitM  States  and 
of  his  oath  of  office,  and  of  the  provisions  of 
an  act  passed  March  2, 1867,  entitled  "  An  act 
regulating  the  tenure  of  certain  civil  oBBees," 
and  that  ne  did  this  with  intent  so  to  do ;  and 
thereupon  we  demand  his  conviction  nnder 
the  first  of  the  articles  of  impeachment  exhib- 
ited against  him  by  the  House  of  Represent- 
atives. 

We  have  charged  and  proved  that  Andrew 
Johnson,  President  of  the  United  States,  vio- 
lated the  Constitution  and  his  oath  of  office 
in  issuing  an  order  for  the  removal  of  Edwin 
M.  Stanton  from  the  office  of  Secretary  for  tke 


Department  of  War  during  Uie  session  of  the 
Senate,  and  without  the  advice  and  consent 
of  the  Senate,  and  this  withoat  reference  to 
the  tonure-of-office  act ;  and  thereupon  we  de- 
mand his  conviction  under  the  first  of  the 
articles  of  impeachment  exhibited  against  him 
by  the  House  of  Representatives. 

We  have  charged  and  proved  that  Andrsw 
Johnson,  President  of  the  United  States,  did 
issue  and  deliver  to  one  Lorenao  Thomas  a 
letter  of  authority  in  writing  authorizing  and 
empowering  said  Tbemas  to  aet  as  Secretary 
of  War  ad  interim,  there  b«Bg  no  vacancy  in 
said  office,  ond  this  wiule  the  Senate  of  the 
United  States  was  in  session,  and  without  the 
advice  and  consent  of  the  S^ato,  ia  violation 
of  the  Conslitntion  of  the  United  States,  of  his 
oath  of  office,  and  of  the  provinons  of  an  act 
entitled  "An  act  regulating  tite  tennre  of  cer- 
tain civil  offices,"  and  all  this  with  the  intent 
so  to  do ;  and  .tiiereupon  we  demand  bis  con- 
viction under  the  second  of  the  artieles  of  im- 
peachment exhibited  agatnet  him  by  tlie  House 
of  Representatives. 

We  have  charged  and  proved  that  Andrew 
Johnson,  President  of  the  United  Stetes,  in 
the  appointment  of  Lorenzo  Thomoa  to  the 
office  of  Secretary  ef  War  ad  intertin,  acted 
withoat  anthoritv  of  law  and  in  violation  of  the 
ConstitttUon  and  of  his  oath  of  office ;  and  this 
without  reference  to  the  tonnre-of-oSce  aet; 
and  thereupon  we  demand  his  eonvietion  un- 
der the  third  of  the  articles  of  impeachment 
exhibited  agaiast  him  by  the  House  of  Ropre- 
seatatives. 

At  this  p<^nt  the  honorable  Manager  yielded 
for  a*  adjournment. 

Mr.  CONKLINO.  I  move  that  the  Senate 
sitting  for  this  trial  adjourn. 

The  CHIEF  J  USTiCE.  The  Senator  from 
New  York  moves  that  the  Senate  sitting  as  a 
court  of  imueaehment  adjourn  until  to-morrow 
at  eleven  o  clock. 

The  motion  was  agreed  to;  and  the  Sen- 
ate sitting  for  the  trial  of  the  impeaohroenk 
acQoumed. 

Tbubsdat,  April  23,  1868. 

The  Chief  Justice  of  the  United  States  took 
the  ciuur. 

The  usual  proclamation  having  been  made 
by  the  Sergeant-at-Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery,  appeared  and  took  the  seats  assigned 
to  them  respectively. 

The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by  Mr.  E.  B.  W^lsbburni,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  wweeonducteo  to  the 
seats  provided  for  them. 

The  CHIEF  JUSTICE.  The  Secretery  will 
read  the  minutes  of  yesterday's  prooeedings. 

The  Jonraal  of  the  Senato  sitting  yesterday 
for  the  trial  of  the  impeachment  was  read. 

Mr.  GRIMES.  Mr.  Chief  Justice,  I  ask  leave 
to  offer  an  order  which  will  lie  over  if  there  be 
any  objection  made  to  it. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order  proposed  bj  the  Senator  from 
Iowa. 

The  Chief  Clerk  read  as  follows : 

Ordered,  That  horeaiter  the  hoar  fbr  the  meeUnr 
of  the  Senate,  atttinc  for  the  trial  of  the  impeaoh- 
meotof  Andrew  Johuoa,  Praddeat  of  the  llnitod 
States,  shall  be  twelve  o'olook  owiridian  of  eaohday 
except  Sanday, 

The  CHIEF  JUSTICE.  Is  there  any  ob- 
jection to  the  present  consideration  oit  tlie 
proposed  order? 

Mr.  SUMNER.    I  object. 

The  CHIEF  JUSTICE.  Objection  is  made, 
and  it  will  lie  over.  Mr.  Manager  Boutweli. 
will  please  proceed  with  his  argument. 

Mr.  Manager  BOUTWELL.  Mr.  President, 
Senators,  the  learned  counsel  for  the  respond- 
ent seems  to  have  involved  hi maetf in-some 
diffioulty  conseioisiC  t^M  artiotes  whiolk   ha 
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teriDB  the  conspiracy  articles,  being  articles 
four,  fire,  six,  and'seves.  Tk«  aiiegscionB  eon- 
tained  ia  articles  four  and  six  are  laid  under 
the  act  of  ialj  31,  1861,  known  as  the  con- 
spiracy act.  The  reouurks  of  the  learned  coun- 
sel seem  to  imply  that  articles  five  and  seren 
are  not  based  upcn  any  law  whatever.  In  this 
ke  greatly  erra.  An  examinaiion  of  articles 
four  and  five  shows  that  the  sabstaative  allega- 
tion is  ths  saoae  ia  eaok,  the  difftrencea  being 
diat  article  four  charges  the  Mnspirocy  with 
intent,  by  intimidation  and  tbreats,  nnlawfiilly 
to  hinder  and  prevent  Edwin  M.  Stanton  firom 
lu>lding  the  o&ee  of  Secretory  for  the  Depart- 
ment of  Wat.  The  pwrsons  charged  ore  the 
respondent  and  Lorenzo  Thomas.  And  it  is 
alleged  that  tiiis  conspirae^  for  the  parpose 
Mt  forth  was  in  violation  of  the  CoAsiitntion 
of  the  United  States  and  of  the  provisions  of 
an  act  entitled  *'  An  aot  to  punish  certain  con- 
spiracies," appcovad  Jo^  HI,  ISftl.  The  fifth 
article  ektoftt  that  tha  respondent  did  ualaw- 
fullr  ooBtpiie  with  «««  Lorenzo  Thomas,  and 
with  other  persons,  to  prevent  the  exaeotion  of 
the  act  eiMitled  "An  aot  r^gnlaling  the  ten- 
vie  of  certain  dvil  offices,"  and  tlut  in  por- 
saance  of  that  conspirac!^  they  did  unlawiully 
attempt  to  prevent  Edwu  M.  Stanton  from 
koldiog  the  office  of  Secretary  for  the  Depart- 
ment of  War.  It  ia  not  alleged  in  the  article 
that  tliil^  conspiracy  is  against  any  partionlar 
law,  but  it  is  allegea  that  the  parties  charged 
did  unlawfully  ooospire.  It  is  very  well  known 
that  conspiracies  at«  of  two  kinds.  Two  or 
more  persons  may  conspire  to  do  a  Imefui  act 
by  tiNMtq/UlBMans;  or  two  or  more  persons 
may  conspire  to  do  an  unlawful  act  by  Imeful 
means.  By  the  common  law  of  England  such 
conspiracies  have  always  been  indictable  and 
ponithahl*  as  misdemeanors.  The  State  of 
Maryland  was  ooe  of  the  original  thirteen 
States  of  the  Union,  and  the  common  law  of 
England  bos  always  prevailed  in  that  State, 
except  so  &r  as  it  has  been  naodified  by  statute. 
The  city  of  Washington  was  origiBally  within 
the  State  of  Maryland,  but  it  was  cedra  to  the 
United  States  under  the  provisions  of  the  Con- 
stiiutioH.  By  a  statute  of  the  United  States, 
passed  February  27,  1801,  (Statntes-at- Large, 
vol.  2,  p.  IDS,)  it  is  providea: 

"  That  the  lawa  of  the  State  of  HaryUnd^  as  tbey 
BOW  oxi8t.>liail  be  and  oontinue  ia  ford*  in  that  part 
of  the  sam  dii^rict  which  wa^  ceded  by  that  State  to 
tho  United  States,  and  by  them  accepted  as  afore- 
said." 

By  force  of  this  statute,  ahhongh  probably 
tha  law  would  bare  been  tbe  same  without 
l^ialation,  tiM  English  eommoii  hiw  of  crimes 
prevails  in  the  city  of  W-ashington:  By  an- 
other statute  eatitted  "An  act  for  the  punish- 
ment of  crimes  in  the  District  of  Colombia," 
(Statutes-at-Large,  vol.  4,  p.  450,)  approved 
March  2, 1881,  special  punisnmentB  are  aOlKed 
to  various  crimes  etraroerated  wheit  commit- 
ted in  the  District  of  Columbia.  But  con- 
spiracy is  not  one  of  ■  tbe  crimes  mentioned. 
The  tilieenth  section  of  that  act  provides : 

"  That  evny  other  feloay.  Bi«deme«iior,  or  oftjtiae 
not  provided  for  by  this  aot  may  and  ehalt  be  pun- 
ished ai  berotufore,  except  that  in  all  eassa  where 
whippinc  is  part  or  the  whole  of  the  pUDlshmsnt, 
•zoept  in  the  oaiet  of  stave*,  the  caart  (hall  nibcti- 
tute  therefor  iuprisonmeat  in  the  eoaaty  iail  fur  a 
period  not  ezoeediuc  six  moutlu." 

And  the  sixteenth  section  declares — 
"That  all  definitions  and  descriptions  of  crimes, 
all  fines,  forfeitures,  and  incapacities,  tbo  restitution 
of  property,  or  the  ttaiimaut  of  tbe  valae  thereof,  and 
every  other  matter  not  provided  for  in  this  oet,  be 
and  tho  same  shall  remam  as  heretofore." 

There  can  then  be  no  donbt  that,  under  the 
English  coiAmon  law  of  crimes,  sanctioned  and 
continued  b^  the  statutes  of  the  United  States 
in  the  District  of  Colambia,  the  fifth  and  sev- 
enth articles  set  forth  offenses  which  are  pun- 
ishable  as  misdemeanors,  by  the  laws  of  the 
District. 

Article  six  is  laid  under  the  statute  of  1661, 
and  charges  that  the  respondent  did  unlaw- 
fully conspire  with  Lorenzo  Thomas,  by  force, 
to  seiae,  take,  and  posiiess  the  property  of  tbe 
United  States  in  the  Department  m  War,  and 
tkis  with  tntent  to  violate  and  disregard  the 
aat  ealitled  "An  aet  segiiltrliag  tlse  tenate  of 


certain  civil  offices."  The  words  used  in  the 
conspiracy  act  of  1861  leave  room  for  argu- 
ment npon  the  point  raised  by  the  learned 
counsel  for  the  respondent.  I  admit  thai  the 
District  of  Colambia  is  not  included  by  spe- 
cific designation  ;  but  the  reasons  for  the  law 
and  the  natural  interpretation  of  the  langua^ 
justify  the  view  that  the  act  applies  to  the  Dis- 
trict. I  shall  refer  to  a  nogle  aathority  only 
npon  the  point. 

The  internal-duties  act  of  August  2,  1818, 
(Statutes,  vol.  8,  f).  62)  snhjects,  in  express 
terms,  the  "  several  Territories  of  the  United 
States  and  the  District  of  Columbia"  to  the 
payment  of  the  taxes  imposed;  npon  which 
tbe  question  arose  whether  Congress  has  power 
to  impose  a  direct  tax  on  the  District  of  Co- 
lumbia, in  view  of  the  fact  that  by  the  Consti- 
tution it  is  provided  that  "  representation  and 
direct  taxes  shall  be  apportioned  amon^  tbe 
several  States  which  may  be  included  within 
the  Union  according  to  their  respective  num- 
bers." 

In  tbe  case  of  Lou^boroneh  9$.  Blake  tbe 
Supreme  Court  of  tbe  United  Slates  unani- 
mously decided,  in  a  brief  opinioti  by  Chief 
Justice  Marshall,  that  although  the  langua^ 
of  the  Constitution  apparently  excepts  the  Dis- 
trict of  Columbia  from  the  imposition  of  direct 
taxes,  yet  tbe  reason  of  the  thing  requires  us  to 
consider  the  Distriot  as  being  comprehended, 
in  this  respect,'  within  the  intention  of  tbe  Con- 
stitution. (Longbboreugfa  t*.  Blake,  6  Wbea- 
ton.  p.  817.) 

Tbe  reasoning  of  the  Supreme  Court  and  its 
oonolusioB  in  this  case  were  satisfactory  to  the 
bar  and  the  country,  and  no  person  has  deemed 
it  worth  while  to  raise  the  question  anew  under 
the  direct  tax  act  of  August  5,  1861,  (Statutes 
12,  296,)  which  also  comprehends  the  Territo- 
ries and  the  Distriet  of  Columbia. 

But  the  logical  rnles  of  construction  applica- 
ble to  an  aot  of  Congress  are  the  same  as  those 
applicable  to  the  Coiistitutioni  An  act  of  Con- 
greea  and  the  Constitotioii  are  both  laws — noth- 
ing more,  nothing  less — except  that  the  latter  is 
of  superior  authority.  And  if,  in  tbo  construc- 
^n  of  tbe  Constitution,  it  may  be  satislactorily 
maintained  that  the  District  of  Columbia  is  to 
be  deemed,  because  of  the  reason  of  things,  to 
be  comprehended  by  a  provision  of  the  Con- 
stitution which  in  words,  and  ia  their  super- 
ficial conslruotion,  excludes  it,  most  not  the 
same  rule  of  construction  produce  the  same 
result  in  the  determination  of  the  legal  intent 
and  import  of  an  act  of  Congress,  when  an 
obscurity  exists  ia  the  latter  and  for  the  same 
cause? 

The  seventii  article  is  laid  npon  the  common 
law,  and  charges  snbstantially  the  same  offenses 
as  those  charged  in  the  sixth  article.  The  re- 
sult then  is  that  the  fifth  aod  seventh  articles, 
which  are  based  npon  the  common  law,  set 
forth  substantially  the  same  oifenses  which  are 
set  forth  in  the  fourth  and  sixth  articles,  which 
are  laid  upon  tbe  statute  of  July  81, 1861 ;  and 
ns  there  can  be  no  doubt  of  the  validity  of  the 
fifth  and  seventh  articles,  it  is  practically  im- 
material whether  the  suggestion  made  by  tbe 
counsel  for  the  respondent,  that  the  ooospiracy 
act  of  1861  does  not  inclnde  the  District  of 
Columbia,  is  a  valid  suggestion  or  not.  Not 
doubting  that  the  Senate  will  find  that  the 
char^  of  conspiracy  is  sbfficiently  laid  under 
existing  laws  in  all  the  articles,  I  proceed  to 
an  examination  of  die  evidence  by  which  the 
charge  is  supported. 

It  sbonki  always  be  borne  in  mind  that  tbe 
evidence  in  proof  of  conspiracy  will  generallv, 
from  the  nature  of  the  crime,  be  circnmstaatial ; 
and  this  case  in  this  particular  is  no  exception 
to  the  asual  experience  in  criminal  trials.  We 
find,  in  the  first  place,  if  the  aUegations  in  the 
first,  seoond,  and  third  articles  liave  been 
established,  that  the  President  was  engaged  in 
an  unlawful  act.  If  we  find  Lorenzo  Thomas 
or  any  other  parson  coSperatin^  with  him  npon 
an  agreementoran  understanding  or  an  aasunt 
on  the  part  of  such  other  person  to  the  prose- 
ontiou  of  SBch  nnlawful  undertaking  an  actual 
piracy  is  proved.    The  exiateuee  of  the 


conspiracy  being  established.  It  ia  then  compe- 
tent to  introduce  the  statciuents  and  acts  of  the' 
parties  to  the  conspiracy,  made  and  done  while' 
the  conspiracy  was  pending,  and  in  furtherance 
of  the  design  ;  and  it  is  upon  this  ground  that 
testimony  has  been  offered  and  received  of  the 
declarations  made  by  Lorenzo  Thomas,  one  of 
the  parties  to  the  conspiracy,  subsequent  to  tbe 
18th  of  January,  1868,  or  perhaps  to  the  13ih 
of  January,  186i3 — the  dny  on  which  he  was 
restored  to  the  office  of  Adjutant  General  of  the 
Army  of  the  United  States  by  the  action  of  the 
President,  and  which  appears  to  have  been  an 
initial  proceeding  on  ms  part  for  the  pnrpose 
of  accomplishing  his  unlawful  design — tbe  re- 
moval of  Mr.  Stanton  from  the  otfice  of  Secre- 
tary for  the  Department  of  War.  The  evidence 
of  agreement  between  the  respondent  and 
Thomas  js  found  in  the  order  of  the  21st  of 
Febrnary,  1668,  appointing  Thomas,  and  in  the 
conversation  which  occurred  at  the  time  tbe 
order  was  placed  in  Thomas's  hands.  The 
oounsel  for  tbe  respondent  at  this  point  was 
involved  in  a  very  serious  difficulty.  If  he  bad 
adfloitted  (which  he. took  care  not  to  do)  tl«t 
the  order  was  purely  a  military  one,  he  foresaw 
that  the  respondent  wonld  be  involved  in  the 
crime  of  having  issuetl  a  militarv  order  which 
did  not  pass  through  the  General  of  the  Army, 
and  thus  would  be  liable  to  impeachment  and 
removal  from  office  for  violating  tbe  law  of  the 
ad  of  March,  1867,  entitled  *'  An  act  making 
appropriations  for  the  support  of  the  Army  for 
the  fiscal  year  ending  June  80,  18G8,  and  for 
other  purposes." 

If  he  had  declared  that  it  was  not  a  militaiy 
order,  then  the  transaction  confessedlv  was  in 
the  nature  of  an  agreement  between  Ine  Pres- 
ident and  Lorenzo  Thomas ;  and  if  the  a^tcoo- 
templated  by  that  agreement  was  an  unlawful 
act,  or  if  the  act  were  unlawful,  and  tbe  means 
employed  for  accomplishing  it  were  unlawful, 
then  clearly  the  charge  of  conspiracy  would  be 
maintained.  Hence  he  was  careful  to  say,  in 
denying  that  the  order  was  a  militnij  onler, 
that  it  nevertheless  "  inv(Aed  that  spirit  of  mil- 
itary obedience  whioh  eonstitutes  the  strength 
of  the  service."  And  further,  he  says  of 
Thomas,  that,  as  a  foithful  Adjutant  General 
of  the  Army  of  the  United  States,  interested 
personally,  professionally,  and  patriotically  to 
have  the  office  of  Secretary  of  the  Department 
of  War  performed  in  a  temporary  vacancy,  was 
it  not  his  duty  to  accept  the  appointment  un- 
less he  knew  that  it  was  unlawlul  to  itcceptitT 
The  adraisaionB  and  statements  of  the  learned 
counsel  are  to  the  effect,  on  the  whole,  that 
the  order  was  not  a  military  order,  nor  do  we 
claim  that  it  was  a  military  order,  but  it  was  a 
letter  uddressed  to  General  Thomas,  which  he 
could  have  declined  altogether  without  sub- 
jecting himself  to  any  punishment  by  a  mili- 
tary tribunal.  This  is  the  crucial  test  of  the 
character  of  the  paper  which  he  received,  and 
on  wliiah  he  proceeded  to  act.  Ignorance  of 
the  law,  according  to  tlie  old  maxim,  excuses 
no  man ;  and  whether  General  Thomas,  at  the 
first  interview  he  had  with  the  President  on  tbe 
18th  of  January,  1868,  or  at  his  interview  with 
him  on  the  day  when  he  received  the  letter  of 
appointment,  knew  that  tho  President  was  then 
engaged  in  an  nnlawful  act,  is  not  maleiial'to 
this  inquiry.  Tbe  President  knew  that  his 
purpose  was  an  unlawAil  one,  and  he  then  and 
there  induced  General  Tliomas  to  cooperate 
with  him  in  tbe  prosecution  of  the  unlawful 
design.  If  General  Thomas  was  ignorant  of 
the  illegal  nature  of  the  transaction,  that  fact 
furnishes  no  legal  defense  for  him,  even  though 
morally  it  might  be  an  excuse  for  his  conduct. 
But  certainly  the  Preudeiit,  who  did  know  the 
illegal  nature  of  the  proceeding,  cannot  excuse 
himself  by  asserting  that  his  coconspirator  was 
at  the  time  ignorant  of  the  illegal  nature  of  tbe 
bosiness  in  whioh  tbey  were  engaged. 

It  being  proved  that  the  respondent  was  en- 
gaged iuan  unlawful  nndertakingin  hisatteuipt 
to  remove  Mr.  Stanton  from  the  office  of  Sec- 
retary for  the  Department  of  War,  that  by  an 
agreamaat  or  understanding  between  General 
TnemMi  and  himfelf  tbey  were  to  eeOpeiate  in 
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■  c&rrjring  this  pnrpose  iato  execution,  and  it 
being  proved,  also,  that  the  purpose  itself  was 
uiitawfu).  all  the  elements  or  a  conspiracy  are 
folly  established ;  and  it  only  remains  to  ex- 
amine the  testimony  in  order  that  the  nature 
of  the  conspiracy  may  more  clearly  appear 
and  the  means  by  whicn  the  purpose  was  to  be 
areomplished  may  be  more  fully  understood. 

The  statement  of  the  President  in  his  mes- 
sage to  the  Senate  under  date  of  12th  of  De- 
cember, I8C7,  discloses  the  depth  of  his  feel- 
ing and  the  intensity  of  his  pnrpose  in  regard 
tp  the  removal  of  Mr.  Stanton.  In  that  mes- 
sage be  speaks  of  the  bill  regulating  the  tenure 
of  certain  civil  offices  at  the  time  It  was  before 
him  for  consideration.     He  says: 

"Tho  bill  had  not  then  become  a  Ikv ;  th«  limit- 
ation apon  tile  power  of  removal  wiu  not  ret  im- 
KMed.  and  tliere  was  yet  tim«  to  make  an;  cnatiKes. 
If  any  one  of  those  centlcmon  [meanins  tho  raem- 
bet«  of  fai>  Cabinet]  hod  then  said  to  me  that  he 
Would  avail  himsielf  of  the  provl^oDS  of  that  bill  In 
<a«o  it  became  a  law  I  shonld  not  have  hesitated  a 
moment  as  to  his  removal." 

When,  Id  the  sommor  of  1897,  th«  re«pond- 
ent  became  satisfied  that  Mr.  Stanton  not  only 
did  not  enter  into  thePreudent's  sohemes  but 
was  opposed  to  them,  and  he  determined  upon 
Us  svapeiMioa  and  final  removal  from  the  office 
of  Secretary  for  the  Department  of  War,  he 
kneir  well  that  the  eonSdence  of  the  people  in 
Mr.  Stanton  wac  very  great,  and  that  uiey 
would  not  accept  his  removal  and  an  appoint- 
ment to  that  important  place  of  any  person  of 
doubtful  position,  or  whoee  qualiioationa  wer« 
not  known  to  the  country.  Hence  be  sought, 
through  the  suspension  of  Mr.  Stanton  and  the 
appointment  of  Qeneral  Grant  as  Secretary  of 
War  ad  interim,  to  satisfy  the  country  for  the 
moment,  but  with  the  design  to  prepare  the 
way  thereby  tor  the  introduction  into  the  War 
Department  of  one  of  his  own  creatures.  At 
that  time  it  was  supposed  that  the  suspension 
of  Mr.  Stanton  and  the  appointment  of  Gen- 
eral Grant  were  mode  under  and  by  yittne  of 
the  act  regulating  the  tenure  of  certain  civil 
«ffices;  and  although  the  condact  of  the  Presi- 
dent during  a  period  of  nearly  six  months  in 
reference  to  that  office  was  ia  conformity  to 
the  provisions  of  that  act,  it  was  finally  de- 
clared by  him  that  what  he  had  done  had  been 
done  in  conformity  to  the  general  power  which 
he  claims  under  the  Constitution,  and  that  he 
did  not  in  any  way  recognize  the  act  as  con- 
stitutional or  binding  upon  him.  His  message 
to  the  Senate  of  the  ]2th_  of  December  was 
framed  apparently  in  obedience  to  the  tenure- 
of-office  act.  He  charged  Mr.  Stanton  with 
misconduct  in  office,  which,  by  that  act,  had 
been  made  a  ground  for  the  Suspension  of  a 
civil  officer;  he  fnmished  reasons  and  eridence 
of  misconduct  which,  as  he  alleged,  had  been 
satisfactory  to  him,  and  he  furnished  snefa  Rea- 
sons aod  evidence  within  twenty  days  after  the 
meeting  of  the  Senat«  next  following  the  day 
of  suspension. 

All  this  was  in  conformity  to  the  statntc  o( 
March  2,  1867.  The  Senate  proceeded  to  con- 
sider the  evidence  and  reasons  furnished  by  the 
President,  and  in  conformity  to  that  act  passed 
a  resolution,  adopted  on  the  ISlh  of  Jaimary, 
18U8,  declaring  tnat  the  reasons  were  unsatis- 
factory to  the  Senate,  and  that  Mr.  Stanton 
was  restored  to  the  office  of  Secretary  for  the 
Department  of  War.  Up  to  that  time  there 
had  been  no  official  statement  or  declaralion 
by  the  President  that  he  had  not  acted  under 
the  tetiure-of-office  act;  but  he  now  assumed 
that  thai  act  had  no  binding  force,  and  that  Mr. 
Stanton  was  not  lawfully  restored  to  the  office 
of  Secretary  for  the  Department  of  War. 

Upon  the  adoption  of  the  resolution  by  the 
Senate  General  Grant  at  once  surrendered  the 
office  to  Mr.  Stanton.  This  act  upon  his  part 
filled  the  Presitlent  with  indignation  toward 
both  General  Grantapd  Mr.  Stanton,  and  from 
that  day  he  seems  to  have  been  under  the  infiu- 
eoce  of  a  settled  and  criminal  purpose  to  de- 
stroy General  Grant  and  to  secure  the  removal 
of  Mr.  Stanton.  During  the  month  following 
the  restoration  of  Mr.  Stanton  the  President 
attempted  to  carry  out  bis  purpose  by  Tarions 


and  tortnons  methods.  Ftrst  he  endearored 
to  secure  the  support  of  General  Sherman.  On 
two  occasions,  as  is  testified  by  General  Sher- 
man, on  the  27th  and  Slst  of  Jannary,  he  ten- 
dered him  the  position  of  Secretary  of  War  ad 
interim.  It  occurred  very  naturally  to  General 
Sherman  to  inquire  of  the  President  whether 
Mr.  Stanton  would  retire  voluntarily  from  the 
office ;  and  also  to  ask  the  President  what  he 
was  to  do,  and  whether  he  would  resort  to  force 
if  Mr.  Stanton  would  not  ^ield.  The  Presi- 
dent answered,  "'Oh,  he  will  make.no  objec- 
tion ;  you  present  the  order  arid  he  will  retire." 
Upon  a  doubt  being  expressed  by  General 
Sherman,  the  President  remarked,  "  I  know 
him  better  than  yon  do ;  he  is  cowardly."  The 
President  knew  Mr.  Stanton  too  well  to  enter- 
tain any  such  opinion  of  his  courage  as  hegave 
in  his  answer  to  General  Sliermau ;  the  secret 
of  the  proceeding,  nndoubtcdly,  was  this :  he 
desired  In  the  first  place  to  induce  Getreral 
Sherman  to  accept  the  office  of  Secretary  of 
War  ad  interim  upon  the  assurance  on  his  part 
that  Mr.  Stanton  would  retire  wilRngljr  from 
his  position,  tmsting  that  when  Qeneral  Sher- 
man was  appointed  to  and  had  accepted  the 
place  of  Secretary  of  War  ad  interim  he  could 
be  induced,  either  opoit  the  suggestion  of  the 
President  or  under  the  Influence  of  a  natural 
disinclination  on  his  part  to  f^i!  in  the  accom- 
plisbmentofanythingwhichhe  had  undertaken, 
to  seize  the  War  Department  by  force.  The 
President  very  well  knew  that  if  General  Sher- 
man accepted  the  office  of  Secretary  of  War 
ad  interim  be  would  be  ready  at  the  eariiest 
moment  to  relinquish  It  into  the  hands  of  the 
President,  and  thus  he  hoped  through  the 
ageacy  of  General  Sherman  to  secure  the 
possession  of  the  Department  ft>r  one  of  his 
iiivorites. 

During  the  period  from  "the  Hth  day  of  Jan- 
uary to  the  21st  bf  Pebn-aty  he  made  an  at- 
tempt to  enlist  General  George  H.  Thomas  in 
the  same  unlavrfnl  undertaking.  Here,  also, 
he  was  disappointed.  Thus  it  is  seen  that  from 
Angnst  last,  the  time  when  ke  entered  system- 
atically upon  his  purpose  to  remove  Mr. 
Stanton  from  the  olBce  of  Secretary  fort  the 
Department  of  War,  he  has  attempted  to  se- 
cure the  purpose  he  had  in  view  through  the 
personal  influence  and  services  of  the  three 
principal  officers  of  the  Army;  and  that  he  has 
met  with  disappointment  in  each  case.  Under 
these  circomstances  nothing  remained  for  the 
respondent  bnt  to  seize  the  office  by  an  open, 
willful,  defiant  violation  of  (aw;  and  ^s  it  was 
necessary  for  the  accomplishment  of  his  pur- 
pose that  he  should  obtain  the  support  of  soin« 
une,  and  as  -liis  experience  had  satisfied  him 
that  no  person  of  capacity  or  respectability  or 
patriotism  wonid  nnite  with  him  m  his  unlaw- 
ful enterprise,  he  sought  the  assistance  and  aid 
of  Loreiiso  Thomas.  This  man,  es  you  hare 
seen  him,  is  an  old  man,  a  broken  man,  a  vain 
man,  a  weak  man,  utterly  incapable  of  per- 
forming any  important  public  service  in  a 
manner  creditable  to  the  conatry ;  but  pOCMess- 
ing,  nevertheless,  all  the  qualities  and  charaO' 
teristics  of  a  subservient  mstrument  and  tool 
of  an  ambitions,  unscmpnlous  maa.  He  readily 
accepted  the  place  which  the  President  offered 
him,  and  there  is  no  doubt  that  the  dedsra- 
tions  which  he  made  to  Wilkeson,  Bv<<leish. 
and  Karsner  were  made  when  he  entertained 
the  purpose  of  executing  them,  and  made  also 
in  the  belief  that  they  were  entirely  justified  by 
the  orders  which  he  had  received  from  the 
President,  and  that  the  execution  of  his  pur- 
pose to  seize  the  War  Department  by  force 
would  be  acceptable  to  the  President.  That 
he  threatened  to  use  foree  theri:  is  no  doubt 
from  the  testimony,  and  he  has  himself  con- 
fessed substantially  the  truth  of  the  statements 
made  by  all  the  witnesses  for  the  prosecution 
who  have  testified  to  that  bet. 

These  stateinents  were  made  by  Thomas  on 
and  after  the  21st  of  February,  when  he  re- 
ceived his  letterof  authority,  in  writing, totake 
possession  of  the  War  Department.  The  agree- 
ment between  the  President  and  Thomas  was 
consummated  on  that  day.     WKh  one  mind 


the?  weretheu  and  on  subsequent  days  engaged 
and  np  to  the  present  time  they  are  engaged  in 
the  attempt  to  get  possession  of  the  War  De- 
partment. Mr.  Stanton,  as  the  Senate  by  it« 
resolution  has  declared,  being  the  lawful  Sec-  • 
retary  of  War,  this  proceeding  on  their  part 
was  an  nnlawfol  proceeding,  ft  had  in  view 
an  nnlftwial  purpose;  it  was  therefore  in  con- 
templation of  the  law  a  conspiracy,  and  the 
President  is  consequently  bound  by  the  decla- 
rations made  by  'fhomas  in  regard  to  taking 
possession  of  the  War  Department  by  force, 
riiomas  admits  that  on  the  night  of  the  21st  it 
was  his  purpose  to  use  foree ;  nut  on  the  morn- 
ing of  the  22d  bis  mind  bad  undergone  a  change 
and  he  then  resolved  not  to  use  force.  We  do 
not  kuow  precisely  the  hour  when  his  mind 
underwent  this  change,  but  the  evidence  dis- 
closes that  upon  his  return  from  the  supremo 
court  of  the  District,  where  be  had  been  ar* 
raigned  npon  a  complaint  made  by  Mr.  Stan- 
ton, which,  according  to  the  testimony,  waa 
twelve  o'clock  or  thereabonts,  he  had  an  inter- 
view with  the  President ;  and  it  is  also  in  evi- 
dence that  at  or  about  the  same  time  the  Pres- 
ident had  an  interview  with  General  Rmorr, 
from  whom  he  learned  that  that  officer  would 
not  obey  a  command  of  the  President  nnlem 
it  passed  through  General  Grant,  as  required 
by  law. 

The  President  understood  perfectly  well  that 
he  could  neither  obtain  force  from  General 
Grant  nor  transmit  an  order  through  General 
Grant  fbr  the  accomplishment  of  a  purpose 
manifestly  unlawful;  and  inasmuch  as  General 
Emory  had  Indicated  to  him  in  the  most  dis- 
tinct and  emphatic  manner  his  opinion  that 
the  law  requiring  all  orders  to  pass  through 
the  headquarters  of  the  General  commanding 
was  constitutional,  indicating  also  his  purpose 
to  obey  the  Inw,  it  was  apparent  that  at  that 
moment  the  President  could  have  had  no  hope 
of  obtaining  possession  of  the  Department  of 
War  by  force.  It  is  a  singular  eotncidenoe  i* 
the  history  of  this  case  that  at  or  about  the 
same  time  General  Thomas  had  an  interview 
with  the  President  and  came  to  the  conclusion 
that  it  would  not  be  wise  to  resort  to  force. 

The  President  has  sought  to  show  liis  good 
intention  hy  the  fVict  that,  on  the  22d  or  the 
84th  of  February,  he  nominated  Hon.  Thomas 
Ewing,  senior,  as  Secretary  for  the  Department 
bf  War.  Mr.  Ewing  is  not  an  unknown  man. 
He  has  been  a-  member  of  the  Senate  and  the 
head  of  the  Treasury  Department.  His  abil- 
ities are  undoubted,  bat  at  the  time  of  his  nom- 
inalion  lie  was  in  the  seventy- ninth  year  of  his 
ftge,  and  there  was  no  probability  that  he  would 
hold  the  office  a  moment  longer  than  his  sense 
of  public  duty  required.  Il  was  the  old  gamo 
of  the  President — the  office  in  the  hands  of  his 
own  tool  or  in  the  hands  of  a  man  who  would 
gladly  vacate  it  at  any  moment.  This  was  the 
necessity  of  his  positron,  and  throws  light  upon 
that  part  of  his  crime  which  is  set  forth  in  the 
eleventh  article. 

For,  in  htct,  his  crime  is  one — the  subversion 
of  the  Government.  From  the  nature  of  the 
case  we  are  compelled  to  deal  with  minor  acts 
of  criminality  by  which  he  hoped  to  consum- 
mate this  greatest  of  crimes. 

In  obedience  to  this  necessity  he  appointed 
Grant,  hoping  to  use  him  and  his  inflheiicewith 
the  Army,  and  failing  in  this,  to  get  possession 
of  the  place  and  fill  it  with  one  of  his  own 
satellites.  Foiled  and  disappointed  in  this 
scheme,  he  soaght  to  use,  first.  General  Sher- 
man, then  General  George  H.  Thomas,  then 
Hon.  Thomas  Ewing,  senior,  knowing  that 
neithor  of  these  gentlemen  would  retain  the 
office  »r  any  length  of  time.  There  were  men 
in  the  country  who  would  have  accepted  tho 
office  and  continued  in  it  and  obeyed  the  Con- 
stitution and  the  laws.  Has  he  named  any  sach 
person ;  has  he  suggested  any  such  person  1 
His  appointments  alid  snggestions  of  appoint- 
ments have  been  of  two  sorts — ^honorable  men, 
who  would  not  continue  in  the  office,  or  dis- 
honorable, worthless  men,  who  were  not  fit  to 
hold  the  office. 

The  name  at  €l«nenU  Cox,  of  Ohio,  wu 
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mentioned  in  the  public  journals  ;  it  was  men 
tioned,  probably,  to  the  President.  Diditmeet 
with  favor?    I)id  he  send  his  name  to  the 
Senate  ?    No. 

.  General  Cox,  if  he  had  accepted  the  office 
at  all,  would  have  done  so  with  (he  expecta- 
tion of  holding  it  till  March,  1809,  and  with 
the  purpose  of  exeenting  the  duties  of  the 
trust  according  to  the  laws  and  the  Constitu- 
tion. These  were  purposes  wholly  incondst- 
ent  with  the  President's  schemes  of  usurpa- 
tion. But  is  it  to  be  presumed  or  imagined 
that  wlien  the  President  issued  his  order  for 
the  removal  of  Mr.  Stanton,  and  his  letter  of 
authority  to  Lorenzo  Thomas,  on  the  21st  of 
February,  he  had  any  purpose  of  appointing 
Mr.  Ewing  Secretary  of  War?  Certainly  not. 
On  the  afternoon  of  the  2l8t  he  informs  bis 
Cabinet  that  Stanton  was  removed  and  that 
Thomas  bad  possession  of  the  office.  He  then 
so  believed.  Thomas  had  deceived  or  misled 
him.  On  the  22d  instant  he  had  discovered 
that  Stanton  held  on  to  the  place,  and  that 
Emory  could  not  be  relied  upon  for  force. 

What  was  now  his  necessity?  Simply  a 
resort  to  his  old  policy.  He  saw  that  it  was 
necessary  to  avoid  impeachment  if  possible, 
and  also  to  obtain  the  sanction  of  the  Senate 
to  a  nomination  which  would  work  the  re- 
moval of  Mr.  Stanton,  and  thus  he  would  tri- 
umph over  his  enemies  and  obtain  condona- 
tion for  bis  crimes  of  the  2l8t  of  February. 
A  well-laid  scheme,  but  destined  to  fail  and  to 
furnish  evidence  of  his  own  guilty  purposes. 
With  the  oIBce  in  the  possession  of  Mr.  Ewing 
he  foresaw  that  for  the  prosecution  of  bis  own 
plans  the  place  would  always  be  vacant. 

Thus  has  this  artful  man  pursued  the  great 
purpose  of  his  life.  Consider  the  other  cir- 
cumstances. On  the  Ist  of  September  last 
General  Emory  was  appointed  to  the  com- 
mand of  the  department  of  Washington.  He 
has  exhibited  such  sterling  honesty  and  vig- 
orous patriotism  in  these  recent  troubles  and 
during  the  war  that  be  can  bear  a  reference  to 
bis  previous  history.  He  was  born  in  Mary- 
land, and  in  the  early  port  of  the  war  the  pub- 
lic mind  of  the  North  questioned  his  fidelity 
to  the  Union.  His  great  services  and  untarn- 
ished record  during  the  war  are  a  complete 
defense  against  all  suspicion,  but  is  it  too  much 
to  believe  that  Mr.  Johnson  entertained  the 
hope  that  General  Emory  might  be  made  an 
instrument  of  his  ambition  ?  Nobly  has  Gen- 
eral Emory  nndeceived  tbePresidentand  gained 
additional  renown  in  the  country.  In  General 
Lorenzo  Thomas  the  President  was  not  de- 
ceived. His  complicity  in  recent  unlawful  pro- 
ceedings justifies  the  suspicions  entertained  by 
the  country  in  18C1  and  18&2  touching  his  loy- 
alty. Thomas  and  the  President  are  in  accord. 
In  case  of  the  acquittal  of  the  President,  they 
are  to  issue  an  order  to  General  Grant  putting 
Thomas  iu  possession  of  the  reports  of  the  Army 
to  the  War  Department. 

Is  there  not  in  all  this  evidence  of  the  Presi- 
dent's criminal  intention?  Is  not  his  whole 
course  marked  by  duplicity,  deception,  and 
fraud  ?  "  All  things  are  construed  against  the 
wrong-doer"  is  the  wise  and  just  maxim  of 
the  law.  Has  he  not  trifled  with  and  deceived 
the  Senate?  Has  he  not  attempted  to  accom- 
plish an  unlawful  purpose  by  disingenuous, 
tortuous,  criminal  means  ?  His  criminal  intent 
is  in  his  willful  violation  of  the  law,  and  his 
criminal  intentis,  moreover,  abundantly  proved 
by  all  the  circumstances  attending  the  violation 
of  the  law. 

His  final  resort  for  safety  was  the  Senate, 

graying  for  the  confirmation  of  Mr.  Ewing. 
)n  the  21st  of  February  he  hoped  that  Stan- 
ton would  yield  willingly  or  that  Emory  could 
be  used  to  remove  him.  On  the  22d  he  knew 
that  Stanton  was  determined  to  remain,  that 
Emory  would  not  furnish  assistance,  that  it 
was  useless  to  appeal  to  Grant.  He  returns  to 
his  old  plan  of^  filling  the  War  Office  bv  the 
appointment  of  a  man  who  would  yield  the 
place  at  any  moment ;  and  now  he  asks  you  to 
accept  us  his  justification  an  act  which  was  the 
Ust  resort  of  a  cribin*!  atttmptiog  to  eseape 


the  judgment  due  to  his  crimes.  Upon  this 
view  of  the  law  and  the  facts  we  demand  a 
conviction  of  the  respondent  upon  articles 
four,  five,  six,  and  seven  exhibited  agiunst  him 
by  the  House  of  Bepresentatives. 

The  evidence  introduced  tending  to  show  a 
conspiracy  between  Johnson  and  Thomas  to 
get  possession  of  the  War  Department  tends 
also,  connected  with  other  factS;  to  show  the 
purpose  of  the  President  to  obtain  possession 
of  the  Treasury  Department.  Bearitig  in  mind 
his  claim  that  he  can  suspend  or  remove  from 
office,  without  the  advice  and  consent  of  the 
Senate,  any  civil  officer,  and  bearing  in  mind, 
also,  that  the  present  Secretary  of  the  Treasury 
supports  this  claim,  and  every  obstacle  to  the 
possession  of  the  Treasury  Department  is  re- 
moved. If  the  Secretary  should  decline  to 
cooperate  it  would  only  be  necessary  for  the 
President  to  remove  him  from  office  and  place 
the  Treasury  Department  in  the  hands  of  one 
of  his  own  creatures. 

Upon  the  appointment  of  Thomas  as  Secre- 
tarjr  of  War  ad  interim  the  President  caused 
notice  to  be  given  thereof  to  the  Secretary  of 
the  Treasury,  accompanied  with  the  direction, 
under  the  President's  own  hand,  to  that  offi- 
cer to  govern  himself  accordingly.  It  is  also 
proved  that  on  the  22d  day  of  December  Mr. 
Johnson  appointed  Mr.  Cooper,  who  had  been 
his  Private  Secretary  and  intimate  friend,  As- 
sistant Secretary  of  the  Treasury. 

The  evidence  fully  sustains  the  statements 
made  iu  the  opening  argument  of  Manager 
BuTl£R  in  support  of  article  nine.  The  facts 
in  regard  to  General  Eimory's  interview  with 
the  President  were  then  well  known  to  the 
Manaaers,  and  the  argument  and  view  pre- 
sented in  the  opening  contain  all  that  is  neces- 
sary to  be  said  upon  that  article. 

The  learned  counsel  who  opened  the  case 
for  the  President  seems  not  to  have  compre- 
hended the  nature  of  the  offeuse  set  forth  in 
the  tenth  article.  His  remarks  upon  that  arti- 
cle proceeded  upon  the  idea  that  the  House  of 
Representatives  arraign  the  President  for  slan- 
dering or  libeling  the  Congress  of  the  United 
States;  no  such  ofense  is  charged,  nor  is  it 
claimed  by  the  Managers  that  it  would  be  pos- 
sible for  Mr.  JobosoB  or  any  other  person  to 
libel  or  slander  the  Government.  It  is  for  no 
purpose  of  protection  or  im  emuity  or  punish- 
ment that  we  arraign  Mr.  Johnson  for  words 
spoken  in  Washington,  Cleveland,  and  St. 
Louis.  We  do  not  arraign  him  for  the  words 
spoken;  but  the  charge  in  substance  is,  that  a 
man  who  could  utter  the  words  which  as  is 
proved  were  uttered  by  him  is  unfit  for  the 
office  he  holds.  We  claim  that  the  common 
law  of  crimes,  as  understood  and  enforced  by 
Pariiament  in  cases  of  impeachment,  is  in  sub- 
stance this:  That  no  person  in  office  shall  do 
any  act  contrary  to  the  good  morals  of  the 
office ;  and  that,  when  any  officer  is  guilty  of 
an  act  contrary  to  the  good  morals  of  ibe  office 
which  he  holds,  that  act  is  a  misdemeanor  for 
the  purpose  of  impeachment  and  removal  from 
office. 

Judge  Chase  was  impeached  and  escaped 
conviction  by  four  votes  only  for  words  spoken 
from  the  bench  of  the  circuit  court  sittmg  in 
Baltimore ;  words  which  are  decorous  and  rep- 
utable when  compared  with  the  utterances  of 
Mr.  Johnson.  Judge  Humphreys  was  convicted 
and  removed  from  office  for  words  spoken 
treasonable  in  character,  but  not  as  much  cal- 
culated to  weaken  and  bring  the  Government 
of  the  United  States  into  contempt  as  were 
the  words  uttered  by  Mr.  Johnson  in  his  speech 
of  the  IStJi  of  August,  1866.  Judge  Hum- 
phreys was  convictMl  by  the  unanimous  vote 
of  the  Senators,  nineteen  of  whom  now  sit  on 
this  trial.  If  a  magistrate  can  ever  be  guilty, 
for  words  .spoken,  of  an  impeachable  misde- 
meanor, there  can  be  no  douDt  that  Mr.  John- 
son is  so  guilty. 

I  ask  you  to  consider  in  comparison,  or  in 
contrast,  the  nature  of  the  language  used  by 
Chase,  Humphreys,  and  Johnson,  as  set  forth 
in  the  articles  of  impeachment  preferred  in  the 
several  cases. 


The  eighth  article  in  the  case  of  Chase  is  in 
these  words: 

"  And  wharMui  mntaal  rtspeet  and  eonfidenoe  b»> 
tween  the  Government  of  the  United  States  and  those 
of  the  individual  States,  and  between  the  people  and 
those  governments,  respectively,  are  highly  condu- 
cive to  that  publio  harmony  without  which  there  ou 
be  no  public  happiness,  yet  the  said  S»muel  Chase, 
disregarding  the  dntics  and  dignily  of  his  judicial 
oharaeter,  did.  at  the. circuit  eonrt  for  the  distriot  of 
Maryland,  held  at  Ballimora  in  the  month  of  May, 
1803.  pervert  his  official  right  and  duly  to  address  the 
grand  inry  then  and  there  arjembled  on  the  matters 
coming  within  the  provinoe  of  the  said  jory.  for  tlie 
purpose  of  delivering  to  the  said  grand  jury  an  in- 
temperatoand  inflammatory  politicalharaneue.  with 
intent  to  excite  the  fears  and  resentment  of  tho  said 
grand  Jury  and  of  .the  good  peofil*  of  Maqrland 
agoiast  their  State  goverDment  and  constituUoir.  a 
conduct  hiahly  censurable  in  any,  but  peculiarly  in- 
decent and  unbecominr  in  a  Judge  or  the  Supreme 
Court  of  the  United  btates;  and,  moreover,  that 
the  said  Samuel  Chose,  then  and  there,  under  pre- 
tence of  exercising  his  judicial  right  to  address  the 
said  grand  jury  as  aforesaid,  did,  In  a  maimer  highly 
unwarrantable,  endeavor  to  oxcite  the  oilium  of  the 
said  grand  jury  and  of  the  good  nooplo  of  Maryland 
against  tbe.Governmont  of  the  United  States,  by  de- 
livering opinions  which,  even  if  the  judiciary  were 
competent  to  their  expression  on  a  suitable  occasion 
and  in  a  proper  manner,  were  at  that  \itaf,  oad  as 
delivcredby  him,  highly  indeoent.  extra-judicial,  and 
tending  to  prostitate  the  high  jndiVsial  ehamcter  with 
which  be  was  invested  to  the  low  purpose  of  on  elee^ 
tioneering  partisan." 

The  first  article  against  Humphreys  -was  as 
follows : 

"  That,  regardless  of  his  duties  as  a  eitizen  of  the 
United  8tates.aBdaamiadfal«fthedatiesaf  htssaid 
o^ee,  and  in  violatieo  of  th«  sacred  obligation  of  his 
o&ioial  oath,  '  to  administer  justice  without  respect 
to  persons,' '  and  faithfully  and  impartially  discharge 
all  tho  duties  inoumbaai  upon  hiss  as  JiidCa  of  tb* 
district  oourtof  the  United  btatss  for  the  several  dis- 
tricts of  the  State  of  I  ennessee.  agreeable  to  the  Coq' 
stitution  and  laws  Of  the  United  States,*  the  said 
West  H.  Uumphreys,  on  the  29th  day  of  December, 
A.I>.  1860,  in  the  oitr  of  Nashville,  in  said  State,  the 
said  West  II.  Humphreys  then  being  a  cilisen  of  the 
United  States,  and  owing  allegiance  thereto,  and 
then  and  there  being  judge  of  the  distriot  court  of 
the  United  Stoteafor  tbesevsral  distriots  of  said  State, 
at  a  publio  meeting  oa  the  day  and  year  lost  afore- 
said, held  in  said  city  of  Nashville;  and  in  tho  hear- 
ing of  (livers  persons  then  and  there  present,  did  en- 
deavor by  pablie  speech  to  inolte  reyoUond  rebellion 
within  said  State  against  the  Constitution  and  Gov- 
ernment of  the  UnitedStates,anddid  then  and  there 
publicly  deolara  that  it  was  the  right  of  the  people 
of  said  State,  by  on  ordinance  of  sooession.  to  abaolr* 
themselves  from  all  allegiance  to  tbeGovommontof 
the  United  States,  the  Constitution,  and  laws  thereof." 

The  offense  with  which  Humphrey  s  is  charged 
in  this  article  was  committed  on  the  29tb  day 
of  December,  1860,  before  the  fall  of  Sumter, 
and  when  only  one  State  had  passed  an  ordi- 
nance of  secession.  The  declaration  was  merely 
a  declaration  in  a  public  speech  that  the  State 
of  Tennessee  had  the  right  to  secede  from  the 
Union. 

The  President,  in  his  speech  of  the  18th  of 
August,  1866,  at  Washington,  says: 

"  We  havewitnessed  in  one  department  of  the  Oor- 
emment  every  eSbrt,  as  it  were,  to  prevent  the  res- 
toration of  peace,  harmony,  and  union;  we  have 
seed,  as  it  were,  boDgins  upon  tiie  verge  of  tho  Oor- 
emuent,  u  it  wersL  a  body  oolling  or  ■ssumiog  to 
be  the  Congress  of  the  United  States,  when  it  was  but 
a  Congress  of  a  part  of  the  States;  wo  have  seen  Con- 
gress assuming  to  be  for  the  Union  when  every  step 
they  took  was  to  perpetuate  dissolution  and  make 
■dissolution  permanent.  We  have  seen  every  step 
that  bus  been  taken,  instead  of  bringing  about  T«e- 
oneiliadon  and  harmony,  has  been  legislation  that 
took  the  qhoruoter  of  penalties,  rotali»tion,  and  re- 
venge. This  has  been  tbe  course ;  this  has  been  the 
policy  «f  one  department  of  your  Goverument." 

These  words  have  been  repeated  so  frequently, 
and  tbe  publio  cor  is  so  much  accustomed  to 
them,  thatthev  have  apparently  lost  their  in- 
fluence upon  the  public  mind.  But  it  should 
be  observed  that  these  words,  as  bos  been 
proved  by  the  experience  of  two  years,  were 
but  the  expression  of  a  fixed  purpose  of  the 
Presideut.  His  design  was  to  impair,  to  under- 
mine, and,  if  possible,  to  destroy  the  influence 
of  Congress  in  the  country.  Having  accom- 
plisheothis  result,  the  way  would  then  have  been 
open  to  him  for  the  prosecution  of  his  crim- 
inal design  to  reconstruct  the  Government  in 
the  interest  of  the  rebels,  and,  through  his  influ- 
ence with  them,  to  secure  his  own  election  to 
the  Presidency  in  18C8.  It  must,  however,  be 
appareut  that  the  words  in  the  speech  of  Mr. 
Jounsoii  are  of  graver  import  than  the  words 
which  were  spoken  by  Judge  Chase. to  thegruud 
jury  at  Baltimore,  or  those  uttered  by  J  udg« 
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Hnmphreys  to  the  people  of  Tennessee.  And 
yet  the  latter  was  convicted  by  a  unanimoos 
rote  of  this  Senate ;  and  the  former  escaped 
conviction  by  four  votes  only.  These  words 
are  of  graver  import,  not  merely  in  the  circum- 
statice  that  they  assail  adepartmentof  the  Gov- 
ernment, but  in  the  circamstance  that  they  were 
uttered  by  the  President  of  the  United  States 
in  the  Execnlivo  Mansion,  and  in  his  capacity 
as  President  of  the  United  States,  w))en  receiv- 
ing the  congratulations  and  support  of  a  portion 
of  the  people  of  the  country,  tendered  to  him 
in  his  oifice  as  Chief  Magi  strate.  Judge  Chase, 
although  a  high  officer  of  the  Government,  was 
without  political  influence  and  without  patron- 
age; his  personal  and  official  relations  were 
limited,  aad  his  remarks  were  addressed  to  the 
grand  jury  of  a  judicial  district  of  theoonntry 
merely. 

Judge  Humphieya  was  comparatively  un- 
known; and  although  Us  words  were  calculated 
to  excite  the  citizens  of  Tennessee,  and  induce 
them  to  engage  in  unconstitutional  nndertak- 
ings,  his  influence  was  limited  measurably  to 
the  people  of  that  State. 

Mr.  Johnson  addressed  the  whole  country ; 
and  holding  in  his  hands  the  immense  patron- 
age and  influence  belonging  to  the  oifice  of 
President,  he  was  able  to  give  practical  effect 
to  the  declarations  he  then  made.  The  nature 
of  the  respondent's  offense  is  illustrated  by  the 
law  in  reference  to  the  duty  of  officers  and 
soldiers  of  the  Army,  although  the  law  is  not 
applicable  to  the  President: 

"Any  offioer  or  aoldltrwho  ahallnseeontemptuoiu 
or  dUresMCtfuI  worda  utainat  the  Presideat  of  the 
United  States,  ocaiiut  the  Vice  Presideat  thereof, 
acalnet  the  Congreas  of  the  United  Stutea,  ahall  be 
cashiered  or  otherwlae  puQished,  as  a  oourt-martial 
alialldirccl."— i!Jt(Ui««*-al-^r«e,  vol.  2.  p.  360,  April 

Moreover,  in  the  case  of  Judge  Chase,  as  is 
stated  bv  Mr.  Dane  in  his  "  Abridgmeal," 
(vol.  7,  chap.  22a :) 

"Oa  tb«  whole  evidence  it  remained  in  doubt  what 

wordii  he  did  utter.  The  proof  of  seditions  intent 
rcslod  solely  on  the  worda  themselves;  and  as  the 
word*  were  not  elearly  proved  the  intent  was  in 
doubt." 

lu  the  case  of  Mr.  Johnson  there  is  no  donbt 
about  the  words  uttered ;  they  have  been  fully 
and  explicitly  proved.  Indeed,  they  are  not 
denied  by  the  respondent.  The  unlawful  in- 
tent with  which  he  uttered  the  words  not  only 
appears  from  the  character  of  the  language 
employed,  but  it  is  proved  by  the  history  of 
his  Administration.  In  his  message  of  the  22d 
of  June,  1866,  relating  to  the  constitntional 
amendment,  in  bis  annual  message  of  Decem- 
ber, 1866,  and  in  nameions  other  declarations, 
he  has  qnestioned  and  substantially  denied  the 
legality  of  the  Congress  of  the  United  States. 

In  the  trial  of  Judge  Chase  it  was  admitted 
by  the  respondent  "  that  for  a  judge  to  utter 
seditious  sentiments  with  intent  to  excite  sedi- 
tion would  bean  Impeachableoffense."  (Dane's 
Abridgment,  vol.  7,  chap.  222.)  And  this  not 
under  the  act  known  as  the  "sedition  act;" 
for  that  had  been  previously  repealed;  but 
npon  the  general  principle  thatau  officer  whose 
duty  it  is  to  administer  the  law  has  no  right  to 
Dse  language  calculated  to  stir  up  resistance  to 
the  law.  If  this  be  true  of  a  jud^e,  with 
stronger  reason  it  is  true  of  the  President  of 
the  United  States,  that  he  should  set  an  exam- 
ple of  respect  for  all  the  departments  of  the 
Governmentand  of  reverence  forand  obedience 
to  the  laws  of  the  land. 

The  speeches  made  by  the  Presidentat  Cleve- 
land and  St.  Louis,  which  have  been  proved 
and  are  found  ia  the  record  of  the  case,  eon- 
tain  numerous  passages  similar  in  character  to 
tlint  extracted  from  his  speech  of  the  18th  of 
August,  18C6,  and  all  calculated  and  designed 
to  impair  the  just  authority  of  Congress.  While 
these  deolaruttons  iiave  not  been  made  the 
basis  of  substantive  charges  in  the  articles  of 
impeachment,  they  furnish  evidence  of  theun- 
lawlul  intent  of  the  President  in  his  utterance 
of  the  18lh  oT  August,  and  also  of  the  fact  that 
that  utterance  was  not  due  to  any  temporary 
excitement  or  transient  purpose  which  passed 
away  with  the  occasion  which  had  called  it 


forth.    It  was  a  declaration  made  in  accord- 

ance  with  a  fixed  design,  which  had  obtained 
such  entire  control  of  bis  nature  that  whenever 
he  addressed  public  assemblies  he  gave  explo- 
sion to  it.  The  evidence  which  has  been  sub- 
mitted b^  the  respondent  bearing  upon  the 
tenth  article  indicates  a  purpose,  in  argument, 
to  excuse  the  President  npon  the  gronnd  that 
the  remarks  of  the  people  stimulated,  irritated, 
and  excited  him  to  such  an  extent  that  he  was 
not  wholly  responnble  for  what  be  said.  If 
this  were  true,  it  would  exhibit  great  weakness 
of  character ;  but  as  a  matter  of  fact  it  is  not 
tnie.  The tauntsandgibesofthepeopleserred 
only  to  draw  from  him  those  declarations  which 
were  in  accord  with  the  purposes  of  his  life. 
This  is  shown  by  the  fact  that  all  his  political 
declarations  madeat  Cleveland  and  at  St.  Louis, 
though  made  under  excitement,  are  in  entire 
harmony  with  the  declarations  made  by  him  in 
the  East  Room  of  the  Bxecntive  Mansion,  on 
the  18th  of  Angust,  1866,  when  he  was  free 
from  any  disturbing  influence,  and  expressed 
himself  with  all  the  reserve  of  which  his  natore 
is  capable. 

The  blasphemous  nttwances  at  St.  Loais 
cannot  be  aggravated  by  me,  nor  can  they  be 
extenuated  by  anything  which  counsel  .for  the 
respondent  can  offer.  They  exhibit  the  char- 
acter of  the  speaker. 

Upon  these  facts  thus  proved  and  the  views 
presented  we  demand  toe  conviction  of  the 
respondent  of  the  misdemeanors  charged  in 
the  tenth  article. 

Article  eleven  sets  fbrth  Uiat  the  object  of  the 
President  in  most  of  the  offenses  alleged  in  the 
preceding  articles  was  to  prevent  the  execntion 
of  the  act  passed  March  2,  1867,  entitled,  "An 
act  for  the  more  efficient  government  of  the  rebel 
States."  It  is  well  known,  officially  and  pab- 
lidy,  that  on  theSOthof  May,  186&,  Mr.  Johnson 
issued  a  proclamation  for  the  reorganization 
of  the  government  of  North  Carolina,  and  that 
that  proclamation  was  followed  by  other  proc- 
lamations, issued  during  the  next  four  months, 
for  the  government  of  the  several  States  which 
had  been  engaged  in  the  rebellion.  Upon  the 
death'  of  Mr.  Lincoln  Mr.  Johnson  entered 
npon  the  office  of  President  in  a  manner  which 
indicated  that,  in  his  judgment,  he  had  been 
long  destined  to  fill  the  place,  and  that  the 
powers  of  the  office  were  to  be  exercised  by 
him  without  regard  to  the  other  departments 
of  the  Government.  In  his  proclamation  of 
the  29th  of  May,  and  in  all  the  proclamations 
relating  to  the  same  subject,  he  had  assamed 
that  in  his  office  as  President  he  was  the 
"United  States,"  for  the  purpose  of  derading 
whether,  under  the  Constltntion,  the  govern- 
ment of  a  State  was  republican  i  n  form  or  not ; 
although  by  a  decision  of  the  Supreme  Court 
it  is  declared  that  this  power  i«  specially  vested 
in  the  two  Houses  of  Congress.  In  these  proc- 
lamations he  assumed,  without  authority  of 
law,  to  appoint,  and  he  did  appoint.  Governors 
of  the  several  States  thus  organized.  In  fine, 
between  the  29th  of  May,  1866,  and  the  assem- 
bling of  Congress  in  December  of  that  year, 
he  exercised  soverefga  power  over  the  terri- 
tory and  people  of  the  eleven  States  that  bad 
been  engaged  in  the  rebellion. 

On  the  assembling  of  Congress  in  the  month 
of  December  he  informed  the  Senate  and  House 
of  Kepresentatives  that  the  Union  was  restored , 
and  that  nothing  remained  for  the  two  Houses 
but  severally  to  accept  as  Senators  and  Repre- 
sentatives such  loyal  men  as  had  been  elected 
by  the  Legislatures  and  people  of  the  several 
States.  Congress  refusea  to  ratify  or  to  recog- 
nize those  proceedings  upon  the  part  of  the 
President  as  legal  or  proper  proceedings,  and 
from  that  time  forward  he  has  been  engaged  in 
various  projects  for  the  purpose  of  preventing 
the  reoouetruction  of  the  Union  oa  any  other 
plan  than  that  which  he  had  inaugurated.  In 
the  execution  of  this  design  he  attempted  to 
deprive  Congress  of  the  confidence  of  the  peo- 
ple of  the  conntry ;  hence  it  was  kbat,  among 
other  things,  on  the  18th  day  of  August,  1866, 
at  the  city  of  Washington,  as  set  forth  in  the 
tenth  and  eleventh  articles,  he  did  in  »  public 


speech  declare  and  affirm  in  substance  that  the 
Thirty-Ninth  Congress  of  the  United  States 
was  not  a  Congress  authorized  by  the  Consti- 
tution to  exercise  legislative  power  under  the 
same;  but,  on  the  contrary,  was  a  Congress 
of  only  a  part  of  the  States. 

In  the  further  execuLion  of  his  purpose  to 
prevent  the  reconstruction  of  the  Union  upon 
any  plan  except  that  which  he  had  inaugurated, 
he  atlumpted  to  prevent  the  ratification  by  the 
several  States  of  the  amendment  to  the  Con- 
stitution known  as  article  fourteen.  By  the 
Constitution  the  Presideat  has  no  power  to 
participate  in  amendments  or  in  propositions 
for  amendments  thereto;  yet,  availing  himself 
of  the  circumstance  of  the  passage  of  a  resolu- 
tion by  the  House  of  Representatives  on  the 
18th  aaj  of  June,  1866,  requesting  the  Presi- 
dent to  submitto  tlie  Legislatures  of  the  several 
States  the  said  additional  article  to  the  Con- 
stitution of  the  United  States,  he  sent  to  the 
Senate  and  House  of  Representatives  a  message 
in  writing,  in  which  he  says  : 

"Kven  in  ordinary  times  any  question  of  amend- 
iDfC  the  Uonstitu-tion  uiust  be  jut^tly  regarded  R^  of 
paramount  impurtnnce.  This  iniportauce  is  at  tlie 
present  time  enhanced  by  the  fact  that  the  joint 
resolution  was  not  submitted  by  the  two  Houses  for 
the  approval  of  the  President,  and  tliat  of  the  thirty- 
six  States  which  constitute  the  Union  eleven  are 
excluded  from  representation  in  either  House  of 
Conp:rcss,  although,  with  the  sinele  exception  of 
Texas,  they  have  been  entirely  restored  to  all  their 
functions  as  States,  in  conformity  with  theoriranic 
law  of  the  land,  and  have  appeared  at  the  national 
Capitol  by  , Senators  and  Representatives  who  have 
applied  for  and  have  been  refused  admission  to  the 
vacant  seats.  Nor  have  the  sovereign  people  of  the 
nation  been  afforded  au  opportunity  of  expressing 
their  views  upon  ihe  important  questions  which  the 
amendment  involves.  Grave  doubts,  therelbre,  may 
naturally  and  justly  arise  as  to  whether  the  action 
of  Congress  is  in  harmony  with  the  sentiments  of 
the  people,  and  whether  State  Legislatures,  elected 
without  reference  to  such  an  issue,  should  be  called 
upon  by  Congress  to  decide  respecting  thcratificatioa 
of  the  proposed  amendment." 

He  also  says : 

"A  proper  approoiation  of  the  letter  and  spirit  of 
the  Constitution,  as  well  as  of  the  interests  of  na- 
tional order,  harmony,  and  union,  and  a  due  defer- 
ence for  an  ealigbtened  pablio  iudgment.  may  at 
this  time  well  aucf  est  a  doubt  whether  any  nmend- 
ment  to  the  Conslitation  ought  to  be  proposed  by 
Congress  and  praised  upon  th«  Legislatures  of  the 
several  States  for  final  decision  until  after  the  ad- 
mission of  such  loyal  Senators  and  Representatives 
of  the  now  unrepresented  States  as  have  been,  or  as 
may  hereafter  Ik,  ebosen  in  eonfermity  with  thaCoa- 
stitation  aad  laws  of  the  United  Slates." 

This  message  was  an  extra-ofBcial  proceed- 
ing, inasmuch  as  his  aijenc;^  in  the  work  of 
amending  the  Constitution  is  not  required; 
and  it  was  also  a  very  clear  indication  of  an 
opinion  on  his  part  that,  inasmuch  as  the  eleven 
States  were  not  represented,  the  Congress  of 
the  United  States  had  no  power  to  act  in  the 
matter  of  amending  the  Constitution. 

The  proposed  amendment  to  the  Constitu- 
tion contained  provisions  which  were  to  be 
made  the  basis  of  reconstruction.  The  laws 
subsequently  passed  by  Congress  recoguize  the 
amendmentas  essential  to  the  welfare  and  safety 
of  the  Union.  It  is  alleged  in  the  eleventh  arti- 
cle that  one  of  the  purposes  of  the  President 
iu  the  various  unlawful  acts  charged  in  tiie 
aeveral  articles  of  impeachment,  and  proved 
against  him,  was  to  prevent  the  execution  of 
the  act  entitled  "An  act  for  the  more  efficient 
government  of  the  rebel  States,"  passed  March 
2,  1867.  In  the  nature  of  the  case  it  has  not 
been  easy  to  obtain  testimony  upon  this  point, 
nor  upon  any  other  point  touching  the  miscon- 
dnotand  crimes  of  the  President.  His  declara- 
tionsand  hisusnrpationsof  power  have  rendered 
alarge  portion  of  the  officeholders  of  the  country 
for  the  time  being  subservient  to  his  purposes : 
they  have  been  ready  to  concetd  and  reluctant 
to  eommunioate  any  evidence  calculated  to  im- 
plicate the  President.  His  communications 
with  the  South  have  been  generally,  and  it 
may  be  said  almost  exclusively,  with  the  meu 
who  had  participated  in  the  rebellion,  and  who 
are  now  hoping  for  final  success  through  his 
aid.  They  nave  looked  to  him  as  their  loader, 
by  whose  efforts  and  agency  in  the  office  of 
President  of  the  United  States  thejr  were  cither 
to  accomplish  the  objects  for  which  the  war 
was  undertaken,  or  at  least  to  secure  a  ruaio- 
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ration  to  ibe  Uiiioa  sitdM  nuib  ciroanttanees 
tliut.,  us  n  section  of  the  country  and  an  in* 
terest  in  tlis  country,  the^  should  poitsess  and 
exercise  that  power  irhicli  the  slaveholders 
of  the  South  possessed  and  exercised  previous 
to  the  rebellion.  Those  men  have  been  bound 
to  liiin  by  the  strong  bonds  of  hope,  fear,  and 
ambition.  The  corruptionv-of  the  public  ser- 
vice have  enriched  multitudes  of  his  adherents 
and  quickened  and  strengthened  the  passion 
of  avarice  in  multitudes  more.  These  classes 
of  men,  possessing  wealth  and  iafloence  in 
many  cases,  ba«e  exerted  tliair  power  to  close 
up  every  avenue  of  inforoiation.  Hence  the 
cSbrts  of  the  committees  of  the  House  of 
Itepreserttatives  and  the  efforts  of  the  Man- 
agers to  ascertain  the  truth  and  to  prooare  tes- 
timony which  they  were  satisfied  was  in  exist- 
ence have  been  defeated  often  by  the  devices 
and  machii>ation«  of  those  who  in  tke  Nertii 
and  in  the  South  are  supposed  to  be  allied  to 
the  President.  There  can,  however,  be  no 
doui)t  that  the  President  in  every  way  open  to 
him  used  his  personal  and  ofioeial  iafiuence 
to  defeat  the  ratiiicaliou  of  the  eonstitutional 
amendment.  Evidence  of  such  disposition  and 
of  the  fact  also  is  found  in  the  telegraphic 
correspondence  of  Jairaary,  18G7,  between  Mr. 
Johnson  and  Lewis  E.  Parsons,  who  bad  been 
proviou  -ly  appointed  Governor  of  Alabama  by 
the  President.     It  is  as  follows  i 

MONTOOMBaT.  Alabaiu,  Jamarv  17,  WSt. 
LesUilAtHre  in  setnkMi.  ES6rta  authlnr  to  r««on- 
sider  vole  od  censlitulioonl  amendment.  Iteport 
frnm  Wa^hitiKton  aays  it  is  probable  un  enabling  set 
will  pass.  We  do  not  kuow  what  to  believe.  I  find 
nethinc  here.  LBWIS  B.  PARSONS. 

Kxchtmgt  Hotel, 
His  Excellency  ANoamr  JoHKaoH,  Prandeat. 

UxiTEo  States  Militaby  Teleobapb. 
KxECUTivK  OrricE. 

Vashinqtoji,  D.  C,  Javuarv  17, 1867. 
What  poniblo  good  can  bo  obtained brreeoutider- 
ingtheounstitutioiml  amondmenl?  Iknowofnonein 
the  prc;4eiit  pO'tare  of  sSsir*;  and  I  do  not  belicvo 
the  people  of  ttio  whole  country  will  tastain  any  set 
of  iodivMaais  io  attempt*  to  enange  the  wboleeoar- 
acter  of  ear  (ioverament  by  enabling  aets  or  other- 
wise. Ib«lieve,on  tboeontrar);,  that  they  will  cvcnt- 
nally  uphold  all  who  kavo  patriotism  and  courage  to 
stand  by  the  Oonstilation  and  who  place  their  conS- 
denoo  in  the  peoplo.  'there should  be  no  faltoringon 
the  part  of  those  who  nro  honest  in  their  determina- 
tion to  sastain  the  sovernl  coSrdlnate  departments 
of  tb«  UoTcmmeBt  in  aoeordanoe  with  its  oriatinal 
design.  ANUUSW  JOHNSON. 

Hon.  Lewis  E.  Pabsokb,  UutUgamtn,  AUAanut. 

This  correspondeiKse  shows  his  fixed  purpose 
to  defeat  the  congressional  pluu  of  reconstroc- 
tion.  Poarsuing  the  subject  farther  it  is  easy 
to  discover  and  comprehend  hie  entire  scheme 
of  criminal  ambition.  It  was  no  less  than  this: 
to  obtain  command  of  the  War  DepartuMOt 
.and  of  the  Army,  and  by  their  combined  pnwer 
to  control  the  electioas  of  1868  in  the  tea  States 
BOt  yet  restored  to  the  Union.  The  congres- 
sional plan 'of  reconstruction  oentaincd  as  an 
essential  condition  the  extension  of  the  elective 
franchise  to  all  loyal  mole  citiaens,  and  the 
exclusion  from  the  franchise  of  a  portion  of 
those  who  had  been  most  active  ia  originating 
and  carrying  on  the  rebellion.  The  parpose 
.of  Mr.  Johnson  was  to  limit  the  elective  fran- 
chise to  white  male  citizens,  and  to  permit  the 
exercise  of  it  b^  all  such  persons  without  re- 
gard to  their  disloyalty.  Jf  he  could  secure 
the  control  of  the  War  Department  and  of  the 
Army  it  would  be  entirely  practicable,  and  not 
only  practicable  but  easy,  for  him  in  the  coming 
elections  quietly  to  inaugurate  a  policy  through- 
out the  ten  States  by  which  the  former  rebeb, 
strengthened  by  the  support  of  the  Exeootive 
here,  and  by  the  military  forces  distributed 
over  the  South,  would  exclude  from  the  polk 
every  colored  man  and  permit  the  exercise  of 
the  elective  franchise  oy  every  white  rebel. 
By  these  means  he  would  be  able  to  control 
tlie  entire  vote  of  the  ten  rebel  States  ;  by  the 
same  means,  or  indeed  by  the  force  of  the  fact*, 
he  would  be  able  to  secure  the  election  of  dele- 
gates to  the  Demoetatic  national  convention 
favoraUe  to  bis  own  nomination  to  the  Presi- 
dency. The  vote  of  these  ten  States  in  the 
convention,  considered  in  connection  with  the 
Cutt  that  ha  and  hi*  friends  could  assure  dela- 


^ates  from  otlwr  awtions  of  the  country  that, 
if  he  were  nominated,  he  could  control  beyond 
peradveature  the  electoral  vote  of  these  ten 
Suites,  would  have  secured  his  nomination. 
This  he  confidently  anticipated.  Nor,  indeed, 
can  there  be  much  doubt  that  this  scheme 
would  have  been  supoessfnl ;  but  it  was  apparent 
that  there  was  no  possibility  of  his  obtaining 
the  control  of  the  War  Department  and  of  the 
Army  unless  he  oonld  disregard  and  break 
down  the  act  regulating  the  tenure  of  certain 
civil  offices,  passed  March  2,  1867.  if,  how- 
ever, he  could  nnnal  or  disregard  or  set  aside 
the  provieiofM  of  that  act,  then  the  way  was 
open  for  the  saceeesl'al  eonsnmmation  of  his 
plan.  With  thousands  and  teas  of  tltousonds 
of  office  holders,  scattered  nil  over  the  coun- 
try, depending  upon  him  for  their  offices  and 
for  the  emoluments  of  their  offices,  he  would 
be  aUe  to  exert  a  large  influence,  if  not  abso- 
lutely to  control  the  nominations  of  the  Demo- 
cratic party  in  everyState  of  the  Union.  With 
the  War  Department  in  his  hands,  and  the  ten- 
uie-of-offiee  aet  broken  down,  he  wonid  be 
able  to  remove  General  Grant,  General  Sher- 
man, General  Bheridon,  or  any  other  office^, 
high  or  low,  who,  in  his  opinion,  or  upon  the 
facts,  might  be  an  obstacle  in  his  way.  With 
the  Anny  thtu  corrupted  and  humiliated,  its 
trusted  leaders  either  driven  from  the  service 
or  sent  into  exile  in  distant  parts  of  the  coun- 
try, he  would  be  able  to  wield  the  power  of 
that  vast  organisation  for  his  own  personal 
advantage. 

Under  these  oircutnstanoes  it  was  not  prob- 
able merely,  bat  it  -was  as  certain  as  anything 
iu  the  future  ooald  be,  that  he  woald  seenre, 
first,  the  nomination  of  the  Democratic  party 
ill  the  national  nominating  convention;  and 
secondly,  that  he  would  seenre  the  electoral 
votes  of  these  ten  States.  This  beiag  done,  he 
bad  only  to  obtain  enough  votes  from  the  States 
now  represented  in  Congress  to  make  a  ma- 
jority of  electoral  votes,  and  he  would  defy  the 
House  aad  Senate  should  they  attempt  to  reject 
the  votes  of  the  ten  States,  and  this  whether 
those  States  had  been  previously  restored  to  the 
Union  or  not.  In  a  contest  widi  the  two  Houses 
he  and  his  friends  and  supporters,  including 
the  War  Department,  theTreasury  De|partment, 
and  the  Army  and  Navy,  would  insist  that  he 
had  been  duly  elected  President,  and  by  the 
support  of  the  War  Department,  the  Treasury 
Department,  the  Army,  aud  the  Navy,  he  would 
have  been  inaugurated  on  the  4th  of  March 
next  Preaident  of  the  United  States  for  four 
years. 

That  the  President  was  and  is  hostile  to  Mr. 
Stanton,  and  that  he  desired  his  removal  from 
office,  there  is  no  doubt ;  but  he  has  not  as- 
sumed the  responsibility  which  now  rests  upon 
him,  he  has  not  incurred  the  haaard  of  his 
present  position,  for  the  mere  purpose  of  grat- 
ifying his  personal  feelings  toward  Mr.  Stan- 
ton. He  disregarded  the  tenure-of-office  act ; 
he  first  suspended  and  then  removed  Mr.  Stan- 
ton from  the  office  of  Secretory  for  the  De- 
partment of  War;  he  defied  the  judgment  of 
and  the  advice  and  authority  of  the  Senate ; 
he  inoarred  the  risk  of  impeachment  by  the 
House  of  Representatives,  and  trial  and  con- 
viction b^  this  tribunal,  under  the  influence  of 
an  ambition  unlimited  and  unscrnpulons,  which 
dares  Mijrthiag  and  everything  necessary  to  its 
grati£caiion.  For  the  purpose  of  defeating  the 
coa^reMionnl  plan  of  reconstruction  he  has 
advised  and  encouraged  the  people  of  the 
South  ia  the  idea  that  he  would  restore  them 
to  their  fomer  privil^es  and  power ;  that  be 
would  ealabliah  a  white  man's  Government; 
that  he  would  exclude  the  negroes  from  all 
participatien  ia  political  affairs ;  and,  finally, 
that  he  would  accomplish  in  their  behalf  what 
thOT  had  sought  by  rebellion,  but  by  rebellion 
hud  failed  to  secare.  Hence  it  is  through  his 
ageaey  aud  by  his^  influence  the  South  has 
been  given  np  to  disorder,  rapine,  and  blood- 
shed ;  henee  it  is  that  since  the  surrender  of 
Lee  and  Johnston  thoasands  of  loyal  men, 
black  and  white,  have  been  murdered  in  cold' 
blood  or  aulioeoud  to  craeltiaa  aad  tortures 


such  as  in  modern  times  have  been  perpetrated 
only  by  savage  nations  and  in  remote  parts  of 
the  world ;  hence  it  is  that  twelve  million  peo- 
ple are  without  law,  without  order,  unprotected 
in  their  industry  or  their  rights ;  hence  it  is 
that  ten  States  are  withtMH  government  and 
unrepresented  in  Congress ;  hence  it  is  that 
the  people  of  the  North  are  even  now  uncer- 
tain whether  the  rebellion,  vanquished  in  the 
field,  is  npt  finally  to  be  victorious  in  the  coun- 
cils and  in  the  Cabinet  of  the  conntty  ;  heiiee 
it  is  that  the  loyal  peiuile  of  the  entire  Union 
look  upon  Andrew  Johnson  as  their  worst 
enemy  ;  hence  i)  is  that  those  who  participated 
in  the  rebellion,  and  still  hope  liiat  its  power 
may  once  more  be  established  in  the  country, 
look  upon  Andrew  Johnson  as  their  best  friend, 
and  asthelastandchief  suppotter  of  tbeview* 
which  they  entertain. 

The  Hoane  of  Uepresenta^es  boa  brought 
this  respondeat  to  your  bar  for  trial,  for  con- 
viction, and  for  jttilgmeat;  but  the  House  of 
Representatives,  as  a  branch  of  the  legislative 
department  of  the  Goverament,  has  no  special 
interest  in  these  proceedings..  Itenteredopon 
them  with  great  reluctance,  after  laborious  and 
continued  investigation,  and  only  upon  a  con- 
viction that  the  interests  of  the  country  were 
in  peril,  nod  that  there  was  no  way  of  relief 
except  through  the  exercise  of  the  highest 
constitutional  power  vested  in  that  body.  W« 
do'  not  aopeal  to  this  tribunal  because  any  spe- 
cial right  of  the,  House  of  Representatives  has 
been  infringed,  or  because  the  jiist  powers  of 
or  the  existence  of  the  House  ore  ;n  danger, 
except  as  that  body  must  always  participate 
in  the  good  or  ill  fortune  of  the  country.  They 
have  brought  this  respondent  to  your  bar,  and 
here  demand  his  Conviction  ila  the  belief,  aa 
the  result  of  much  investij^ation,  of  much  de- 
liberation, that  the  interests  of  this  country 
are  no  longer  safe  in  his  hands. 

But  the  House  of  Representatives,  repre- 
senting the  people  of  the  country,  may  very 
properly  appeal  to  this  tribunal,  constituted, 
as  It  is,  exclusively  of  Senatom  rapreseiiting 
the  different  States  of  this  Union,  to  mMntsin 
the  constitational  powers  of  the  Senate.  To 
be  sure,  nothing  can  injuriously  affect  the 
powers  and  the  rights  of  the  Senate  which 
does  not  affect  injuriously  the  rights  of  the 
Hotise  of  Representatives,  and  of  the  people 
of  the  whole  country ;  but  it  may  be  said  with 
great  truth  that  this  contest  is  first  for  the 
preservation  of  the  constitutional  powers  of 
this  branch  of  the  Government.  By  your 
votes  and  action,  in  concurrence  with  the 
House  of  Representatives,  the  lull  "regulatinc 
the  tenure  of  certain  civil  offices' '  was  passed 
and  became  a  law,  and  this  notwithstanding 
the  objections  of  the  President  thereto  and  his 
argument  against  its  passage.  On  a  Kubse- 
quent  occasion,  when  yoa  considered  the  saa- 
pension  of  Mr.  Stanton  and  the  message  of  the 
President,  in  which,  by  argument  and  by  state- 
ments, he  assailed  the  law  in  question,  yoa 
asserted  its  validity  and  its  constitutionality 
by  refusing  to  concur  in  the  suspension  of  Mr. 
Stanton.  On  a  more  recent  occasion,  when 
he  attempted  to  remove  Mr.  Stanton  from 
office,  you,  by  solemn  resolution,  declared 
that  his  action  therein  was  contrary  to  the 
laws  and  to  the  Constitution  of  the  country. 

Prom  the  beginning  of  the  Government  this 
body  has  participated  under  the  Coustitulion 
and  by  virtue  of  the  Constitution  in  all  matters 
pertaining  to  appointments  tooffice;  and,  by  the 
universal  practice  of  the  country,  aa  well  be- 
fore the  passage  of  the  tenuce-of-ofiice  not  aa 
since,  no  removal  of  any  officer  whose  appoint- 
ment was  fay  and  with  the  advice  and  consent 
of  the  Senate,  has  been  made  during  a  session 
of  the  Senate,  with  your  knowledge  and  sane- 
tion,  except  by  the  nomination  of  a  successor, 
whose  nomination  was  confirmed  by  and  wi^ 
the  advice  and  consent  of  the  Senate.  Mr. 
Johnson,  in  presence  of  this  uniform  constita- 
tional practice  of  three  quarters'  of  a  century 
and  against  the  express  provisions  of  the  ten- 
ure-of-office act,  made  in  this  particular  in 
entire  harmony  wiili  that  practice,  asserts  now, 
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absolutely,  the  unqualified  power  to  remove 
every  officer  in  tlie  country  without  tke-advice 
or  con«cnt  of  ihe  Senate. 

Never  in  the  history  of  any  free  government 
bus  there  been  so  base,  so  gross,  so  uujuslifi- 
sble  an  attempt  upon  the  part  of  an  executive, 
wbetheremperor,  king,  or  President,  to  destroy 
the  just  authority  of  another  department  of 
the  Government. 

The  House  of  Representatives  has  not  been 
indifferent  to  this  assault;  it  has  not  been 
unmindful  of  the  danger  to  which  you  have 
bees  exposed ;  it  has  seen,  what  you  must  ad- 
mit, that  without  its  ageacy  and  support  you 
were  powerless  to  resist  these  aggressions,  or 
to  thwart,  in  any  degree,  the  purposes  of  this 
usurper.  In  the  exercise  of  their  constitutional 
power  of  impeachment  they  have  brought  him 
to  your  bar ;  they  have  laid  before  you  the  evi- 
dence showing  conclusively  the  nature,  the 
extent,  and  the  depth  of  bis  guilt.  You  hold 
this  great  power  in  trust,  not  for  yourselves 
merely,  but  for  all  your  successors  in  these 
high  places,  and  for  all  the  people  of  this  coun- 
try. You  cannot  fail  to  discharge  yoac  duty ; 
that  duty  is  clear.  On  the  one  hand  it  is  your 
duty  to  protect,  to  preserve,  and  to  defend  your 
own  constitutional  rights,  but  it  is  equally  your 
doty  to  preserve  the  laws  and  institutions  of 
the  country.  It  is  ^our  duty  to  protect  and 
defend  the  Constitution  of  the  United  States, 
and  the  rights  of  the  people  under  it;  it  is  your 
doty  to  preserve  and  to  trausmitunimpaired  to 
your  successors  in  these  places  all  the  consti- 
tutional rights  and  privileges  guarantied  to 
this  body  by  the  form  of  government  under 
which  we  live.  On  the  other  band,  it  is  your 
duty  to  try  and  convict  the  accused,  if  guilty, 
and  to  pronounce  judgment  upon  the  respond- 
ent, that  all  his  successors,  and  all  men  who 
aspire  to  the  ofi&ce  of  President  in  time  to 
come,  may  understand  that  the  House  of  Kep- 
reseolatives  and  the  Senate  will  demand  the 
strictest  observance  of  the  Constitution ;  that 
they  will  hold  every  man  in  the  presidential 
office  responsible  for  a  rigid  performance  of  his 
public  duties. 

Nothing,  literally  nothing,  can  be  said  in 
defense  of  this  respondent.  Upon  his  own 
admissions  he  is  guilty,  in  substance,  of  the 
gravest  charges  contained  in  the  articles  of 
impeachmeni  exhibited  against  him  by  the 
House  of  Representatives.  In  his  personal 
conduct  and  character  he  presents  no  quality 
or  attribute  which  enlists  the  sympathy  or  the 
regard  of  men.  The  exhibition  which  he  made 
in  this  Chamber  on  the  4th  of  March,  1866,  by 
which  the  nation  was  humiliated  and  repnb- 
liten  institutions  disgraced,  in  the  presence  of 
the  representatives  of  the  civilized  nations  of 
the  earth,  is  a  truthful  exhibition  of  his  char- 
aeter.  His  violent,  denunciatory,  blasphemous 
declarations  made  to  the  people  on  various 
occasions,  and  proved  by  the  testimony  sub- 
H>itted  to  the  Senate,  illustrate  other  qualities 
of  his  nature.  His  cold  indiffereiice  to  the 
desolation,  disorder,  and  crimes  in  the  ton 
States  of  the  South  exhibit  yet  other  and 
darker  features. 

Can  aa^  one  entertain  the  opinion  that  Mr. 
Johnson  is  not  gnilty  of  sach  crimes  as  justify 
his  removal  from  ofiBce  and  his  disqualifica- 
tioa  to  hold  any  office  of  trust  or  profit  under 
the  Government  of  the  United  States?  Wil- 
liam Btovnt,  Senator  of  the  United  States, 
was  inpeaehed  by  the  House  of  Representa- 
tives and  declared  gnilty  of  a  high  misdemeanor, 
and  though  not  tried  by  the  Senate  the  Senate 
did,  nevertheless,  expel  him  from  his  seat  by 
a  vote  of  25  to  1,  and,  in  the  resolution  of  ex- 
pulsion, declared  that  he  had  been  guilty  of  a 
high  misdemeanor.  The  crime  of  William 
Blount  was  that  he  wrote  a  letter  and  partici- 
pated in  conversations,  from  which  it  appeared 
probable  that  he  was  engaged  in  an  immature 
scheme  to  alienate  the  Indians  of  the  South- 
■weet  from  the  President  and  the  Congress  of 
the  Uaited  States;  and  also,  incidentally,  to 
disturb  the  friendly  relations  between  this 
Government  and  the  Governments  of  Spain 
Mad  Gi«a(  Britain.    This,  at  most,  was  bat  aa 


arrangement,    never  cooMmauMed  farto  any 

overt  act,  by  which  he  contemplated,  under 
possible  circumfitaaces  which  never  oocorred, 
that  he  would  violate  the  neutrality  laws  of 
the  United  States. 

Andrew  JohusoB  is  guilty,  upon  the  proof  in 
part  and  upon  bis  own  admissions,  of  liaving 
intentionally  violated  a  public  law,  of  usurping 
and  exercising  powers  not  exercised  nor  even 
asserted  by  any  of  his  predsoesiors  ia  office. 

Judge  Pickering,  of  the  district  court  of 
New  Hampshire,  was  impeached  by  the  Home 
of  Representatives,  convicted  by  the  SeufUe, 
and  removed  from  office,  for  the  crime  of  hav- 
ing appeared  upon  the  bench  in  a  state  of  in- 
toxication. I  need  ootdraw  any  parallel  between 
Judge  Pickering  and  this  respondentj  , 

Judge  Prescott,  of  Massachusetts,  was  im- 
peacbeid  and  removed  from  office  for  receiving 
illegal  fees  in  his  office  to  the  amouat  of  $10  70 
only.  Judge  Prescott  belonged  to  one  of  the 
oldest  and  most  eminent  families  of  the  State, 
and  be  was  himself  a  distinguished  lawyer. 
But  such  was  the  respect  of  the  Senate  of  that 
State  for  the  law,  aua  such  the  public  opinion 
that  it  was  the  duty  of  magistrataa  to  ol>ey  the 
law,  that  they  did  not  hesitate  to  convict  htm 
and  remove  him  from  office. 

The  E<arl  of  Macclesfield  was  impeached  and 
convicted  for  the  misuse  of  his  otiicial  powers 
in  regard  to  trust  funds',  an  offense  in  itself  of 
a  grave  character,  but  a  trivial  crime  compared 
with  the  open,  wanton,  and  defiant  violation 
of  law  by  a  Chief  Magistrate  whose  highest 
duty  is  the  execution  of  the  laws. 

If  the  charges  preferred  against  Warren 
Hastines  had  been  fully  sustained  by  the  testi- 
mony, ne  would  be  regarded  in  history  as  an 
unimportaDt  criminal  when  compared  with  the 
respondent.  Warren  Hastings,  as  governor 
general  of  Bengal,  extended  the  territory  of  tbe 
British  empire,  and  brought  millions  of  the 
natives  of  India  under  British  rule.  If  he  ex- 
ercised power  in  India  for  which  there  was  no 
authority  in  British  laws  or  British  customs — 
if  in  the  exercise  of  that  power  he  acquired 
wealth  for  himself  or  permitted  others  to  accu- 
mulate fortunes  by  outrages  and  wrongs  per- 
petrated upon  that  distant  people,  he  still  acted 
in  his  pubUo  policy  in  the  interest  of  the  Brit- 
ish empire  and  in  harmony  with  the  ideas  and 
purposes  of  the  British  people. 

Andrew  Johnson  has  disregarded  and  vio- 
lated the  laws  and  Constitution  of  his  own 
country.  Under  his  administration  the  Gov- 
ernment has  not  been  strengthened,  bat  weak- 
ened. Its  reputation  and  influence  at  home 
and  abroad  have  been  injured  and  diminished. 
He  has  not  outraged  a  distant  people  bound 
to  us  by  no  ties,  but  those  which  reenlt  from 
conquest  and  the  exercis«  of  arbitrary  power 
on  our  part;  bnt  through  his  violatiou  of  the 
laws  and  the  influence  of  bis  evil  example 
upon  the  men  of  the  South,  in  whose  hesfts 
the  purposes  and  the  passions  of  the  war  yet 
linger,  he  has  brought  disorder,  confusion, 
and  bloodshed  to  the  homes  of  twelve  millions 
of  people,  many  of  whom  are  of  our  own  blood 
and  all  of  whom  are  our  countrymen.  Ten 
States  of  this  Union  are  without  law,  without 
security,  without  safety;  public  order  every- 
where violated,  public  justice  nowhere  re- 
spected ;  and  all  in  consequence  of  the  evil 
furposes  and  machinations  of  the  President, 
orty  millions  of  people  hav«  been  rendered 
anxious  and  uncertain  as  to  the  preservation 
of  public  peace  and  the  perpetuity  of  the  insti- 
tutions of  freedom  in  this  country. 

There  are  no  limits  to  the  consequences  of 
this  man's  evil  oxample.  A  member  of  his 
Cabinet  in  yonr  presence  avows,  proclaims, 
indeed,  that  be  suspended  from  office  indefi- 
nitely a  faithfnl  public  officer  who  was  ap- 
pointed by  yonr  advice  and  consent;  aa  act 
which  he  does  not  attempt  to  justify  by  any 
law  or  usage,  except  what  he  is  pleased  to 
call  the  law  of  necessity.  Is  it  strong  that  in 
the  presence  of  these  examples  the  ignorant, 
the  vicious,  and  the  criminal  are  everywhere 
swill  to  violate  the  laws?  Is  it  straage  that 
the  li^al  peopU  «f  th«  Sooth,  most  M  tb«m 


poor,  dependent,  not  yet  confident  of  their 
newly-aoqaired  rights,  exercising  their  just 
privileses  in  fearnnd  trembling,  should  thus 
be  made  the  victims  of  tbe  worst  passions  of 
men  who  have  freed  themselves  from  nil  the 
restraints  of  civil  government?  Under  the 
influence  of  these  examples  good  men  in  the 
South  have  everything  to  fear,  and  bad  men 
have  everything  to  hope. 

Cains  Verres  is  the  great  political  criminal 
of  history.  For  two  years  he  was  pmtor  and  • 
tbe  sooopge  of  Sicily.  The  area  of  that  country 
does  not  much  exceed  ten  tfaonaand  square 
miles,  and  in  modem  times  it  has  had  a  popu- 
lation of  about  two  million  souls.  The  re- 
spondent at  your  bar  has  been  tbe  scourge  of  a 
couBtiy  many  times  the  area  of  Sicily  and 
containing  a  population  six  times  as  great. 
Verres  enriobed  himself  and  his  friends ;  he 
seized  the  public  paintings  and  statues  and 
earned  them  to  Rome.  But  at  the  end  of  his 
brief  rule  of  two  years  he  left  Sicily  as  he  had 
found  it;  in  comparative  peace,  and  in  the 
possession  of  its  industries  and  Its  laws.  This 
respondent  has  not  ravaged  States  nor  enriched 
himself  by  the  plunder  of  their  treasures ;  but 
he  has  inaugurated  and  adhered  to  a  policy 
which  has  deprived  the  people  of  the  blessings 
of  peace,  of  the  protection  of  law,  of  the  just 
rewards  of  honest  induetnr.  A  vast  and  im- 
portant portion  of  the  Republic,  a  portion 
whose  prosperity  is  essential  to  the  prosperity 
of  the  country  at  large,  is  prostrate  and  help- 
less under  the  evils  which  liis  Administration 
has  brought  upon  it.  When  Verres  was  ar- 
raigned before  his  judges  at  Rome,  and  th« 
exposure  of  his  crimes  began,  his  counsel  aban- 
doned his  cause  and  the  criminal  fled  from  the 
city.  Yet  Verres  had  friends  in  Sicily,  and 
they  erected  a  gilded  statue  to  his  name  in  the 
streets  of  Syracuse.  This  respondent  will  look 
in  vain,  even  in  the  Seath,  for  any  testimonials 
to  bis  virtaes  or  to  his  pubKe  conduct.  All 
classes  are  oppressed  by  the  private  and  public 
calamities  which  he  has  brought  upon  them. 
TheyappetU  to  yon  for  relief.  The  nation  waits 
in  anxiety  for  the  conclusion  of  these  proceed- 
ings. Forty  millions  of  people,  whose  interest 
in  pablio  affairs  is  in  the  wise  and  just  admin- 
istration of  the  laws,  look  to  this  tribunal  as  a 
sure  defenee  M^lnst  tbe  encroachments  of  a 
criminally-minded  Chief  Magistrate. 

Will  any  one' say  that  the  heaviest  judgment 
which  you  can  render  is  any  adequate  punish- 
ment for  these  crimes?  Voor  office  is  not 
panishment,  bat  to  secure  the  safety  of  the  Re- 
public. Bnt  hdman  tribunals  are  inadeqnato 
to  punish  those  criminals  who,  as  rulers  or 
magistrates,  by  their  example,  conduct,  policy, 
ana  crimes,  become  the  scourg«  ol  eommuni-  • 
ties  and  nations.  No  pict««,  no  power  of  the 
imagination  can  illastrate  or  conceive  the  suf- 
fering of  tbe  poor  but  loyal  people  of  the  South. 
A  patriotic,  virtuous,  law-abiding  Chief  Magis- 
trate would  ha^e  healed  tbe  wounds  of  war, 
soothed  private  and  public  sorrows,  protected 
the  weak,  eneoaraged  the  strong,  and  lifted 
fitim  the  soadiem  people  the  burdens  which 
now  are  greater  than  they  can  bear. 

Travelers  and  astronomers  inform  us  that  ia 
the  southern  heavens,  near  the  Southern  Cross, 
there  is  a  vast  space  which  the  uneducated  call 
the  hole  in  the  sky,  where  the  eye  of  maA  with 
the  aid  of  the  powers  of  the  telescope  has  been 
nnable  to  diaeover  nebulM,  or  asteroid,  or 
comet,  or  planet,  or  star,  or  sun.  In  that 
dreary,  cold,  dark  region  of  space,  which  is 
only  known  to  be  less  than  infinite  by  the  evi- 
deacee  of  creation  elsewhere,  the  Great  Author 
of  celestial  mechanism  has  left  the  chaon  which 
was  in  the  beginning.  If  this  earth  were 
oapabte  of  the  sentiments  and  emotions  of  jus- 
tice and  virtue,  wbich  in  human  mortal  beings 
are  the  evidences  and  the  pledge  of  our  divine 
origin  and  immortal  destiny,  it  would  heave 
and  throe,  with  the  energy  of  the  elemental 
forces  of  nature,  and  project  this  enemy  of  two 
races  of  men  into  that  vast  region,  there  for- 
ever to  exist  in  a  solitude  eternal  as  life,  or  as 
tbe  absence  of  life,  emblematical  of,  if  not 
really,  that  "  oater  dariiaesa"  ef  irhich  th« 
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Ssvioar  of  nuto  apoke  in  warning  to  those  who 
are  the  enemies  of  themselves,  of  their  race, 
and  of  their  God.  But  it  is  yours  to  relieve, 
not  to  punish.  This  done  and  our  country  is 
agnin  advanced  in  the  intelligent  opinion  of 
mankind.  In  other  Qovernments  an  unfaithful 
ruler  can  be  removed  only  by  revolution,  vio- 
lence, or  force.  The  proceeding  here  is  judicial, 
and  according  to  the  forms  of  law.  Your  judg- 
ment will  be  euforced  without  the  aid  of  a 
policeman  or  a  soldier.  What  other  evidence 
will  be  needed  of  the  value  of  republican  insti- 
tutions? What  other  test  of  the  strength  and 
vigor  of  our  Government  ?  What  other  assur- 
ance that  the  virtue  of  the  people  is  equal  to 
any  emergency  of  national  life  7 

The  contest  which  the  House  of  Bepresent- 
atives  carries  on  at  your  bar  is  a  contest 
in  defense  of  the  constitutional  rights  of  the 
4  Congress  of  the  United  States,  representing 
the  people  of  the  United  States  against  the 
arbitrary,  oigust,  illegal  claims  of  the  Execu- 
tive. 

This  is  the  old  contest  of  Europe  revived  in 
America.  England,  France,  ana  Spain  have 
each  been  the  theater  of  this  strife.  In  France 
and  Spain  the  executive  triumphed.  In  Eng- 
land the  people  were  victorious.  The  people 
of  France  gradually  but  slowly  regain  thSir 
rights.  But  even  yet  there  is  do  freedom  of 
the  press  iu  Fntnce ;  there  is  no  freedom  of  the 
legislative  will ;  the  emperor  is  supreme. 

Spain  is  wholly  unregenerated.  England 
alone  lias  a  free  Parliament  and  a  government 
of  laws  emanating  from  the  enfranchised  peo- 
ple. These  laws  are  everywhere  executed, 
and  a  sovereign  who  should  willfully  interpose 
any  obstacle  would  be  dethroned  without  de- 
lay. In  Ensland  the  law  is  more  mightj  than 
the  king.  In  America  a  President  claims  to 
be  mightier  than  the  law. 

This  result  in  England  was  reached  by  slow 
movements,  and  after  a  struggle  which  lasted 
through  many  centuries.  John  Hampden  was 
not  the  first  oor  the  last  of  the  patriots  who 
resisted  executive  usurpation,  but  nothing  could 
have  been  more  inapplicable  to  the  present  cir- 
cumstances than  the  introduction  of  his  name 
as  an  apology  for  the  usurpations  of  Andrew 
Johnson. 

"No  man  will  question  John  Hampden's 

Eatriotism  or  the  propriety  of  his  acts  when 
e  brought  the  question  whether  ship-money 
was  within  the  constitution  of  England  before 
the  courts;"  but  no  man  will  admit  that  there 
is  any  parallel  between  Andrew  Johnson  and 
John  Hampden.  Andrew  Johnson  takes  the 
place  of  Charles  I,  and  seeks  to  substitute  his 
own  will  for  the  laws  of  the  land.  In  1086 
John  Hampden  resisted  the  demands  of  on 
usurping  and  nnprinoipled  king,  aa  does  Edwin 
-H.  Stautou  to-day  resist  the  claims  and  de- 
mands of  au  anpriocipled  aod  uaarpii^' Pres- 
ident. 

The  people  of  England  have  successfully 
resisted  executive  encroachments  upon  their 
rights.  Let  not  their  example  be  lost  upon  us. 
We  suppressed  the  rebellion  in  arms,  and  we 
are  now  to  expel  it  from  the  executive  coun- 
cils. This  done,  republican  institutions  need 
no  further^  illustration  or  defense.  All  things 
then  relating  to  the  national  welfare  and  life 
are  made  as  secure  as  cau  be  any  future  events. 
The  freedom,  prosperity,  and  power  of  Amer- 
ica are  established.  The  friends  of  constitu- 
tional liberty  throughout  Europe  will  hail  with 
i'oy  the  assured  greatness  and  glory  of  the  new 
tepublic.  Our  internal  difficulties  will  rapidly 
disappear.  Peace  and  prosperity  will  return 
to  every  portion  of  the  country.  In  a  few 
weeks  or  months  we  shall  celebrate  a  restored 
Union  upon  the  basis  of  the  equal  rights  of 
the  States,  in  each  of  which  equality  of  the 
people  will  be  recognized  and  established.  This 
respondent  is  not  to  be  convicted  that  these 
thiugs  may  come,  but  justice  being  done,  these 
things  are  to  come. 

At  your  bar  the  House  of  Representatives 
demand  justice — justice  for  the  people,  justice 
to  the  accused.  Justice  is  of  God,  and  it  can- 
not perish.    By  and  through  justice  comes  obe- 


dience to  the  law  by  all  magistrates  and  peo- 
ple. By  and  throngh  justice  comes  the  liber^ 
of  the  law,  which  is  freedom  without  license. 

Senators,  as  far  as  I  am  concerned,  the  case 
is  now  in  your  hands,  and  it  is  soon  to  be  closed 
b^.  my  associate.  The  House  of  Representa- 
tives have  presented  this  criminal  at  your  bar 
with  equal  confidence  in  his  guilt  and  in  your 
disposition  to  administepexact  justice  between 
him  and  the  people  of  the  United  States. 

His  conviction  is  the  triumph  of  law,  of 
order,  of  justice.  I  do  not  contemplate  his 
acquittal — it  is  impossible.  Therefore  I  do  not 
look  beyond.  Bat,  Senators,  the  people  of 
America  will  never  permit  an  usurping  Exec- 
Dtive  to  break  down  the  securities  for  liberty 
provided  hj  the  Constitution.  The  cause  of 
the  Repubhc  is  in  your  hands.  Your  verdict 
oiguiUp  is  peace  to  onr  beloved  country. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  under- 
stand from  the  counsel  for  the  President  who 
is  next  to  address  the  Senate  that  h«  would  be 
very  much  obliged  to  the  Senate  if  they  wonld 
take  their  usual  recess  now,  he  being  anxious 
to  make  a  continuing  areument  I  move,  there- 
fore, that  the  court  take  a  recess  for  fifteen 
minutes. 

The  motion  was  agreed  to :  and  at  the  ex- 
piration of  the  recess  the  Chief  Justice  resumed 
the  chair. 

Hon.  THOMAS  A.  R.  NELSON,  counsel 
for  the  respondent,  addressed  the  Senate,  as 
follows : 

Mr.  Chief  Jdstice  and  SsNiiTOBS:  I  have 
been  engaged  in  the  practice  of  my  profession 
as  a  lawyer  for  the  last  thirty  years.  I  have 
been  concerned  in  every  variety  of  cause  which 
can  be  tried  uuder  the  laws  of  the  State  in 
which  I  reside.  I  have,  in  the  course  of  my 
somewhat  lengthy  professional  life,  argued 
cases  involving  life,  liberty,  property,  and  char- 
acter. I  have  prosecuted  and  defended  every 
species  of  criminal  cause,  from  murder  in  the 
hrst  degree  down  to  a  simple  assault.  Bat  in 
rising  to  address  you  to-day  I  feel  that  all  the 
causes  in  which  I  ever  was  concerned  sink  into 
comparative  insignificance  when  compared  with 
this;  and  a  painful  sense  of  the  magnitude  of 
the  case  in  which  I  am  now  engaged,  and  of 
my  inability  to  meet  and  to  defend  it  as  it 
should  be  defended,  oppresses  me  as  I  rise  to 
address  you ;  and  I  would  humbly  invoke  the 
great  Disposer  of  events  to  give  me  a  mind  to 
conceive,  a  heart  to  feel,  and  a  tongue  to  ex- 
press those  words  which  should  be  properly 
and  fitly  expressed  on  this  great  occasion.  I 
would  humbly  invoke  that  assistance  which 
comes  from  on  high;  for  when  I  look  at  the 
results  which  may  follow  from  this  trial ;  when 
I  endeavor  to  contemplate  in  imagination  how 
it  is  to  affect  our  country  and  the  world,  I 
start  back,  feeling  that  I  am  utterly  incapable 
of  comprehending  its  results,  and  that  I  cannot 
look  into  the  future  and  foretell  them. 

I  feeU  Senators,  that  it  will  be  necessary 
upon  this  occasion  for  me  to  notice  many  things 
which,  as  I  suppose,  have  bat  little  bearing 
upon  the  specihcarticles  of  impeachment  which 
have  been  presented.  In  doing  so,  to  borrow 
the  language  of  Mr.  Wirt  upon  the  trial  of  Judge 
Peck,  "  If  we  pursue  the  opening  arguments 
of  the  honorable  Managers  more  closely  than 
may  seem  necessary  to  some  of  the  court,  it 
will  be  remembered  that  it  would  be  presump- 
tuous in  US  to  slight  any  topic  which  the  learned 
and  honorable  Managers  may  have  deemed  it 
important  to  press  on  the  consideration  of  the 
court." 

It  has  been  charged  that  the  President  was 
"  trifling  "  with  the  Senate.  Scarcely  had  we 
entered  upon  this  trial  before  charges  were 
made  against  him  of  seeking,  and  improperly 
seeking,  to  gain  time ;  to  effect  an  unworthy  and 
improper  procrastination.  I  shall  dwell  but  a 
moment  on  that.  We  supposed  that  there  was 
no  impropriety  in  our  asking  at  the  hands  of 
the  Senate  a  reasonable  indulgence  to  prepare 
for  our  defense,  when  the  subject  of  impeach- 
ment had  been  before  the  House  of  ilepre- 
aenUtivea  in  some  form  or  otiier  for  more  tnan 


a  twelvemonth,  and  when  the  worthy  and  able 
Managers  who  have-  been  selected  to  conduct 
it  in  this  Senate  were  armed  at  all  points  and 
ready  to  contest  the  cause  on  the  one  band, 
and  we,  upon  the  other,  were  suddenly  sum- 
moned from  our  professional  pursuits;  we, 
who  are  not  politicians,  but  lawyers  engaged 
in  the  practice  of  our  profession,  were  sum- 
moned here  to  measure  arms  with  gentlemen 
who  are  skilled  in  political  gladiation  and  are 
well  posted  upon  ail  the  subjects  that  may  be 
involved  in  this  investigation. 

Bat  it  is  not  merely  the  complaint  as  to-time 
and  as  to  trifling  with  the  Senate  that  it  will 
become  my  duty  to  notice.  A  great  many 
things  have  been  said,  Senators,  and  among 
the  rest  an  effort  has  been  made  to  draw  "a 

Eicture  of  the  President's  mind  and  heart;" 
e  has  been  stigmatized  as  a  "  usurper,"  as  a 
"traitor  to  his  party,"  as  "  disgracing  the 
position  held  by  some  of  the  most  illustrioui 
in  the  land,"  as  "a  dangerous  person,  a  crim- 
inal, but  not  an  ordinary  one,  as  "encoor 
aging  murders,  assassinations,  and  robberies 
all  over  the  sontliern  States;"  and  finally,  by 
way  of  proving  that  there  is  one  step  betweea 
the  sublime  and  the  ridiculous,  he  has  bees 
charged  with  being  "a  common  scold "  and  a 
"ribald,  scurrilous  blasphemer,  bandying  epi- 
thets and  taunts  with  a  jeering  mob." 

Such  are  some  of  the  many  accusations  which 
have  been  made  here  from  time  to  time  in  the 
progress  of  this  protracted  investigation.  Noth- 
ing or  next  to  nothing  has  been  said  in  vindi- 
catiou  of  the  President  against  these  charges. 
It  will  be  my  duty,  Senators,  to  pay  some 
attentiou  to  them  to-day.  We  have  borne 
it  long  enough,  and  I  propose  before  I  enter 
upon  the  investigation  of  the  articles  of  im- 
peachment to  pay  some  attention  to  these 
accusations  which  have  been  heaped  npon  as 
almost  every  day  from  the  commencement  of 
the  trial  and  which  have  hitherto  passed  nn- 
aoswered  and  unnoticed  on  the  -eide  of  the 
President  of  the  United  States. 

If  it  be  true,  as  alleged,  that  the  President 
is  guilty  of  all  these  things,  or  if  he  has  been 

fuuty  of  one  tithe  of  the  offenses  which  have 
een  imputed  to  him  in  the  opening  argument, 
and  which  have  been  iterated  and  reiterated  in 
the  argument  of  to-day,  then  I  am  willing  to 
confess  that  he  is — 

"A  monster  of  aach  fHgbtfal  mien 
As  to  be  hated  needs  bat  to  be  seen." 

I  am  willing  to  admit  that  if  he  is  gnil^  of 
any  of  the  charges  which  have  been  made 
against  him  he  is  not  only  worthy  of  the  cen- 
sure of  this  Senate,  but  a  whip  should  be  put 
in  every  honest  hand  to  lash  him  around  the 
world  as  a  man  unworthy  of  the  notice  of  gen- 
tlemen and  unfit  for  the  association  of  any  of 
his  race ;  he  should  be  pointed  at  everywhere 
and  shown  as  a  monster;  he  should  be  ban- 
ished from  society ;  his  very  name  should  be- 
come a  word  to  frighten  children  with  through- 
out the  land  from  one  end  of  it  to  the  other, 
so  that  when  one  should  meet  Him  bis  sight 
would  cause — 

"  Eitch  particular  hair  to  stand  on  end 
Like  quills  upon  the  fretful  porcapioe." 

If  he  be  a  man  such  as  is  represented  on  the 
other  side,  then.  Senators,  we  agree  that  neither 
I,  nor  any  of  those  who  arc  associated  with 
me,  cau  defend  him. 

But  who  is  Andrew  Johnson  7  Who  is  the 
man  that  you  have  upon  trial  now,  and  in  re- 
gard to  whom  the  gaze  not  of  little  Belanve, 
but  of  the  whole  Union  and  of  the  pivii  zed 
world  is  directed  at  the  present  moment? 
Who  is  Andrew  Johnson  ?  That  is  a  qaestioa 
which  a  few  years  ago  many  of  those  whom  I 
now  address  -could  have  answered,  and  could 
have  answered  with  pleasure  and  delight  and 
joy.  Who  is  Andrew  Johnson  ?  Go  to  the 
town  of  Greenville  but  a  few  short  years  itfO, 
a  little  village  situate  in  the  mountains  of  East 
Tennessee,  and  you  will  see  a  poor  boy  enter- 
ing that  village  a  stranger,  without  friends, 
withont  acquaintances,  following  an  humble 
mechanical  pursuit,  scarcely  able  to  read, 
unable  to' write,  bat  yet  industrious  in  his  call- 
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ing,  honest  and  fnithral  in  his  deaKni^,  and  hav- 
ing a  mind  such  as  the  God  of  heaven  had  im- 
planted witiiin  him,  and  which  it  was  intended 
and  designed  should  be  called  into  exercise 
and  displayed  before  the  American  people. 
He  goes  there,  and  I  may  say,  almost  in  the 
laneuage  of  Mr.  Clay  in  reference  to  the  State 
of  Kentucky,  he  enters  the  State  of  Tennessee 
an  orphan,  poor,  penniless,  withont  Uie  favor 
of  the  great;  "  bnt  scarce  had  he  set  hii  foot 
upon  her  generoos  soil  when  he  was  seized 
and  embraced  with  parental  fondness,  caressed 
as  thongh  hQ  had  oeeA  a  favorite  child,  and 
patronized  with  liberal  and  unbounded  munifi- 
cence." In  the  first  instance  he  applies  to 
the  people  of  his  county  to  honor  him  by  giv- 
ing him  a  seat  in  the  lower  branch  of  the  State 
Legislature.  That  wish  is  granted.  Next  he 
is  sent  to  the  State  Senate ;  then  to  the  Hovse 
of  Representatives  of  the  American  Congress ; 
then,  oy  the  voice  of  the  people  in  two  hard 
fought  contests,  he  was  elected  Governor  of 
the  State ;  then  he  was  sent  to  the  Senate  of 
tlie  United  States,  and  his  whole  career  thus 
(sr  was  a  career  in  which  he  had  been  honored 
and  respected  by  the  people,  and  it  has  only 
been  withia  some  two  or  three  years  that 
charges  have  been  preferred  against  him  such 
as  those  which  are  presented  now. 

Never  since  the  days  of  Warren  Hasting^;, 
ay,  never  since  the  days  of  Sir  Walter  Raleigh, 
baa  any  man  been  stigmatized  with  more  severe 
reprobation  than  the  President  of  the  United 
States.  All  the  powers  of  invective  which  the 
able  and  ingeaions  Managers  can  command 
bave  been  brought  into  requisition  to  fire  vour 
hearts  and  to  prejudice  your  minds  against  him. 
A  perfect  storm  has  been  raised  around  him. 
All  the  elements  have  been  agitated. 

"Fu  along. 
From  p«ak  to  peak  the  rattliBc  crags  anons 
Ij««P*  the  live  thanderl    Motlrom  one  lonaelond. 
But  srery  mountain  now  hath  found  a  tongue. 
And  Jura  answers  through  hermisty  shroad. 
Back  to  the  joyou  Alps,  who  eall  to  her  aloud  1" 

The  storm  is  playing  around  him ;  the  pitiless 

Siin  is  besting  upon  him ;  the  lightnings  are 
ashing  around  him ;  but  I  have  the  pleasure 
to  state  to  ^ott.  Senators,  to-day,  and  I  hope 
that  my  voice  will  reach  the  whole  country, 
that  in  the  midst  of  it  all  he  still  stands  firm, 
serene^  unbent,  unbroken,  unsubdued,  anawed, 
unterrified,  hurling  no  words  of  threat  or  men- 
ace at  the  Senate  of  the  United  States,  threat- 
ening no  civil  war  to  deluge  his  country  with 
blood ;  but  feeling  a  proud  consciousness  of 
his  own  integrity,  appealing  to  heaven  to  wit- 
ness the  purity  of  his  motives  in  his  public  ad- 
ministration, and  calling  upon  you,  Senators, 
in  the  name  of  the  living  God,  to  whom  you  have 
mnde  an  appeal,  that  yon  will  do  equal  and  im- 
partial justice  in  this  case  according  to  the  Con- 
stitution and  the  laws,  to  pronounce  him  inno- 
cent of  the  offenses  which  have  been  charged 
against  him. 

Who  is  Andrew  Johnson  ?  Are  there  not 
Senators  here  who  are  well  acquainted  with 
him  7  Are  there  not  men  here  whose  minds 
go  back  to  the  stirring  times  of  18C0  and  1861, 
when  treason  was  rite  in  this  Capitol,  when 
men's  faces  turned  pale,  when  dispatcn  after 
dispatch  was  seat  from  this  Chamber  and  from 
the  House  of  Representatives  to  the  people 
of  the  southern  States  to  "  fire  {jhe  southern 
heart, "_  to  prepare  the  southern  mind  for  that 
revolution  which  agitated  our  country  and 
which  cost  the  lives  and  the  treasure  of  the 
nation  to  such  an  alarming  extent?  Where 
was  Andrew  Johnson  then  7  Standing  here, 
almost  within  ten  feet  of  the  place  in  which  I 
stand  now,  solitary  and  alone,  in  this  magnifi- 
cent Chamber,  when  "bloody  treason  flour- 
ished over  us,"  his  voice  was  heard  arousing 
the  nation.  Some  of  you  heard  it.  I  only 
heard  its  echoes  as  they  rolled  along  from  one 
end  of  the  land  to  the  other,  to  excite  and 
arouse  the  patriotism  of  our  common  country. 
Yes,  he  stood  "  solitary  and  alone,"  the  only 
member  from  the  South  who  was  disposed  to 
battle  against  treason  then ;  and  he  now  is 
called  a  traitor  himselfl  He  who-has  periled 
his  life  in  a  thousand  forms  to  put  down  trea- 


son ;  he  who  has  been  reckless  of  danger :  he 
who  has  periled  his  life,  his  fortune,  and  his 
sacred  honor  to  save  this  land  from  destruction 
and  ruin — be  now  is  stigmatized  and  denounced 
as  a  traitor;  and  from  one  end  of  the  country 
to  the  other  that  accusation  is  made,  and  it 
rings  and  rings  again  until  the  echoes  even 
come  back  to  the  Capitol,  and  are  intended,  if 
possible,  to  influence  the  judgment  of  Senators! 

Who  IS  Andrew  Johnson?  Not  a  man  who 
is  disposed  to  betray  any  trust  that  had  been 
reposed  in  him ;  bnt  a  man  who,  whenever  he 
has  been  before  the  people  who  know  him 
best,  has  upon  all  occasions  been  sustained — 
sustained  b^  his  neighbors,  sustained  bj  his 
State,  sustained  by  his  country — and  who  on 
all  occasions  has  shown  himself  worthy  of  the 
high  confidence  and  trust  that  have  been  re- 
posed in  him. 

I  know,  Senators,  that  when  I  state  these 
things  in  your  presence  and  in  your  hearing 
they  may  excite  a  smile  of  derision  among 
some  of  those  who  differ  with  him  in  opinion. 
I  know  that  an  unfortunate  difference  of  opin- 
ion exists  between  the  Congress  of  the  United 
States  and  the  President,  and  I  feel,  in  at- 
tempting to  address  yon  in  his  behalf  upon 
some  of  th«  very  questions  about  which  this 
difference  exists,  that,  in  the  language  of  Mr. 
Adams,  I  am  walking  in  the  midst  of  burning 
plowshares ;  bnt  I  pray  Almighty  God  to 
direct  me  and  to  lead  mc  aright,  for  I  believe 
in  His  presence  this  day  that  my  distinguished 
client  is  innocent  of  the  charges  that  are  pre- 
ferred against  him ;  and  I  hope  that  God's 
blessing,  that  has  followed  him  thus  far  in  life, 
will  follow  him  now,  and  that  he  wiR  at  the 
end  of  this  trial  come  out  of  the  fiery  furnace 
through  which  he  is  passing  without  the  smell 
of  fire  upon  his  garments. 

Who  is  Andrew  Johnson  7  Why,  Senators, 
when  the  battle  of  Manassas,  as  we  called  it  in 
the  South,  or  of  Bull  Run,  as  I  believe  it  is 
called  in  the  North,  was  fought,  when  our 
troops  were  defeated,  when  they  rushed  in  hot 
haste  and  awful  confusion  to  this  'capital,  when 
men's  faces  turned  pale  and  their  hearts  grew 
faint,  where  was  Andrew  Johnson  then,  this 
traitor,  this  usurper,  this  tyrant?  Again  he 
was  heard  in  his  place  in  the  Senate,  and  he 
rises  with  a  resolution  in  his  band,  undis- 
mayed, unfaltering,  believing  in  the  justice  of 
the  great  cause  in  which  the  country  was  en- 
gaged, and  once  more  his  voice  was  heard 
proclaiming  to  the  whole  land  and  to  all  the 
world  the  objects  and  purposes  of  the  war  and 
the  determination  of  the  Congress  of  the  Uni- 
ted States,  in  the  fear  of  God  and  in  the  con- 
fidence of  the  justice  of  their  cause,  to  pursue 
it  to  an  honorable  and  a  safe  conclusion.  Then 
it  was  that  his  voice  was  heard,  and  again  the 
plaudits  of  hundreds  and  thousands  shook  the 
very  walls  of  this  Capitol  in  his  favor,  as  they 
had  done  on  former  occasions  when  he  stood 
here  and  vindicated  the  American  Constitu- 
tion and  proclaimed  the  determination  of  the 
Government  to  uphold  and  to  maintain  it. 

One  word  more.  Senators,  in  re^rd  to  the 
President  of  the  United  States.  It  is  admitted 
upon  all  hands  that  we  are  addressing  gentle- 
men of  the  highest  intelligence  and  posiUon  in 
the  land,  many  of  whom,  as  has  been  repeat- 
edly said,  are  judges  and  lawyers  well  skilled 
in  the  law.  What  has  been  your  rule  of  con- 
duct either  as  judf^es  or  lawyers  when  you 
came  to  pronounce  judgment  upon  the  conduct 
of  a  fellow-man?  You  endeavored  to  place 
yourselves  in  his  position ;  you  endeavored  to 
look  at  things  from  his  stand-point;  you  en- 
deavored to  judge  of  them  as  he  judged  of 
them ;  and  when  you  thus  act  yon  are  enabled 
understandingly  to  determine  whether  the  par- 
ticnlar  act  in  question  be  ri^ht  or  wrong.  I 
only  ask  yon  here  to-day,  if  it  be  possible  for 

50U  to  do  so,  to  place  yourselves  in  Andrew 
ohnson's  position,  and  to  look  from  his  stand- 
point, and  judge  in  the  manner  in  which  he 
judged.  I  know.  Senators,  that  this  is  asking 
a  great  deal  at  yonr  hands.  I  know  it  is  ask- 
ing a  great  deal  of  men  who  have  fixed  opinions 
upon  subjects  like  dicse  to  review  their  own 


opinions  and  to  consider  them,  especially  where 
they  are  different  from  those  of  the  man  whose 
oondnet  they  are  endeavoring  to  judge.  But 
I  feel,  when  I  am  addressing  you  here  to-day, 
that  I  am  not  addressing  a  Senate  such  as  the 
honorable  Managers  spoke  of  the  other  day;  I 
am  not  addressing  mere  politicians.  I  feel 
that  I  am  addressing  judges — the  most  eminent 
judges  known  to  the  laws  and  the  Constitution 
of  our  conntry— judges  sitting  upon  the  great- 
est trial  known_  to  the  Constitution ;  judges 
who  have  prescribed  an  oath  for  themselves ; 
and  while  I  know,  while  we  all  feel,  the  power 
of  passion  and  of  prejudice  and  preconceived 
opinion,  and  know  the  diflBculty  of  laying  them 
aside,  yet,  Senators,  I  would  humbly  and  re- 
spectfully invoke  yon  this  day,  in  the  name 
of -that  God  to  whom  you  have  appealed,  to 
make  one  honest,  faithfnl  effort  to  banish  from 
yonr  mind,_  as  far  as  possible,  all  precon- 
ceived opinions;  to  sink  the  politician  in  the 
judge ;  to  rise  to  the  dignity  and  majesty  of 
this  great  occasion ;  and,  though  it  be  like 
cutting  off  a  right  arm  or  plucking  out  a  right 
eye,  I  ask  you.  Senators,  to  rise  to  that  super- 
human, God-like  effort  which  shall  enable 
you  to  banish  these  opinions  and  to  do  that 
equal  and  impartial  justice  which  you  have 
sworn  to  do. 

Some  people  think  that  this  Cannot  be  done. 
It  is  impossible  to  close  our  eyes  against  what 
is  taking  place  out  of  doors.  It  is  impossible 
not  to  Know  that  the  newspapers  have  dis- 
cussed this  case.  The  press  of  this  country 
is  now  the  most  tremendous  power  that  be- 
longs to  it,  a^Mwer  greater  than  the  power  of 
Presidents  and  Senators  and  Representatives, 
the  mightiest  power  known  to  the  land.  It  is 
impossible  for  us  to  close  our  eyes  against  the 
fact  that  this  case  has  been  discussed  and  dis- 
cussed over  and  over  again  in  every  form  by 
those  who  favor  impeachment  and  by  those 
who  are  opposed  to  it,  and  all  manuer  of 
opinions  have  been  expressed.  Some  have 
said  that  they  can  calculate  just  exactly  what 
is  to  be  the  result  of  this  trial.  Senators,  I 
have  made  no  such  calculation.  I  declare  to 
yon  here  most  solemnly,  I  declare  to  this  conn- 
try  most  solemnly,  that  I  make  no  such  cal- 
culation. No  such  unworthy  investigation  has 
for  a  moment  agitated  my  mind.  No,  Sena- 
tors ;  I  would  not  do  a  thing  so  unworthy  of  the 
lofty  position  which  you  hold  in  the  land.  I 
say  to  you,  and  I  say  to  the  whole  country,  that 
whatever  others  may  think,  whatever  they  may 
believe,  I  for  one  do  not  believe  that  impeach- 
ment is  a  foregone  conclusion.  If  I  thought 
so,  humble  as  I  am,  and  exalted  as  you  are, 
I  would  scorn  the  idea  of  addressing  myself 
to  this  honorable  court;  but  I  do  not  believe  ° 
it.  No,  sirs,  no ;  nothing  bnt  a  result  which 
I  trust  in  God  never  will  happen  will  bring 
me  to  the  conclusion  that  any  such  state  of 
things  exists  with  honorable  men,  the  rep- 
resentatives of  the  sovereignty  of  the  States ; 
for,  Senators,  we  all  know  enough  about  the 
history  of  our  country  to  know  that  it  requires 
no  ordinary  talent,  no  ordinary  character,  no 
ordinary  experience  to  get  to  this  Chamber  in 
which  you  are  acting  as  the  representatives 
of  the  States.  It  requires  standing,  character, 
age,  talent,  to  enable  men  to  come  here  ana 
to  occupy  the  positions  that  yon  now  occupy ; 
and,  for  the  honor  of  our  common  country,  for 
the  honor  of  American  Senators,  for  the  honor 
of  our  noble  ancestors  who  framed  this  tribu- 
nal with  a  view  to  do  equal  and  impartial 
justice,  I  cannot  for  one  moment  credit  such 
things.  I  would  say  now,  as  I  have  seen  it 
said  on  some  few  occasions,  I  would  say  now 
as  ever  to  the  American  people,  place  no  con- 
fidence in  these  things ;  believe  that  the  Sena- 
tors of  the  American  nation  are  all  honest  and 
honorable  men ;  and  in  every  time  of  trial  and 
of  danger,  when  the  billows  of  excitement  roll 
high,  when  human  passions  are  aroused  and 
agitated  in  the  highest  degree,  look  to  the  Sen- 
ate ;  look  with  hope  and  with  confidence ;  look 
to  those  men  who  are  in  some  degree  elevated 
above  dependence  upon  mere  popular  clamor 
and  hasty  and  temporary  excitement;  look  t* 
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tke  Senate ;  look  to  it  with  oon6(len«e,  aad 
Uius  looking  your  hope  ahail  not  be  in  vnin. 

Tbu8  it  is,  Setiattors,  that  I  shall  endeavor 
to  address  yoH  on  this  ocomioii.  It  is  with 
this  hope  and  with  this  confidence  that  I  ap- 
proach the  consideration  of  some  of  tiie  other 
topioH  which  have  been  raised  in  this  cause.  I 
asked  you  a  moment  ago,  if  possible,  to  place 
yourselves  in  the  condition  of  the  President  of 
the  United  States,  to  divest  yourselvefi,  so  far 
as  you  can,  of  all  preconceived  opiuions-^snd 
I  admitted  that  it  is  an  almost  superhuman 
effort  to  do  so — aiid  to  place  yourxelves,  as  far 
•8  you  can,  in  bis  position,  to  look  at  bis  acts 
in  the  manner  in  which  be  looked  at  them. 
And  BOW  (race  the  history  of  his  life  in  another 
view,  his  life  as  a  politician. 

Who  is  the  President  of  the  United  States? 
A  Democrat  of  the  straigbtest  of  strict  con- 
structionists ;  an  old  Jacksonian,  Jeffereonian 
Democrat ;  a  mau  who  proclaimed  his  Democ- 
racy in  the  very  letter  of  acceptance  which  he 
wrote  at  the  time  when  he  was  nominated  for 
the  Vice  Preudency ;  a  man  who  told  you  and 
who  told  the  whole  country  in  that  letter  that 
be  was  a  Democrat,  and  who  endeavored  to 
arouse  the  old  Democracy  to  what  he  called 
the  pare  and  correct  Democracy  of  the  coun- 
try to  rally  around  the  national  flag,  and  to 
sustain  the  coa^itryinthegreat^onflicttbroagb 
which  it  was  passing.  Now,  when  yon  look 
at  this,  and  when  yon  constder  all  the  public 
speeches  that  he  ever  made,  exanline  the  rec- 
ords of  Congress,  examine  your  debates  every- 
where, look  to  any  question  in  which  an  in- 
quiry into  the  Constitution  of  th»United  States 
was  ever  involved,  where  do  you  find  the  Pres- 
ident? YoH  find  him  under  all  circumstanoes 
a  strict  oonstnictionist  of  the  Constitution, 
adhering  with  tenacity  to  the  principles  of  that 
party  faith  in  which  he  had  been  trained  and 
educated  ;  aad  when  yon  look  attbe  great  dif- 
ference of  opinion  that  exists  between  him  and 
yourselves  and  him  and  the  House  of  Repre- 
sentatives upon  the  great  questions  that  are 
agitating  the  country,  while  you  may  differ 
from  him  in  opinion,  while  yon  do  differ  with 
■  him  in  opinion,  yetj  Senators,  I  ask  you  if 
he  may  not  honestly  entertain  an  opinion  dif- 
ferent from  yours?  Do  accord  to  him  some- 
thing ot°  those  motives  tiuit  you  aeeord  to  every 
other  human  l>eing  upon  a  trial ;  aeeord  to 
bim  at  least  what  the  laws  of  the  land  grant  to 
the  meanest  criminal  who  ever  was  arraigned 
at  the  bar  of  justice ;  accord  to  him  the  benefit 
of  the  legal  presumption  that  he  shall  be  pre- 
sumed innocent  until  the  contrary  appeiwa. 
Look  at  his  motives,  look  at  the  manner  in 
which  he  has  acted ;  and  if  there  has  been,  as 
there  is,  an  unfortunate  diSerence  of  opinion 
between  him  and  the  Congress  of  the  united 
States  upon  great  constitutional  questions,  why. 
Senators,  attribute  that  difference,  if  yon  please, 
to  the  training,  to  the  education,  to  the  habits 
of  thought  of  nis  whole  life ;  but  do  not,  in  the 
absence  of  proof,  attribute  it  to  unworthy, 
base,  mean,  dishonorable  motives,  as  you  are 
asked  to  do  on  the  other  side. 

I  be^  leave,  Senators,  to  remind  yon  of  the 
resolution  to  which  I  adverted  a  few  moments 
ago;  for,  in  the  view  which  I  take  of  this  case, 
that  resolution  furnishes  a  key  to  the  whole 
conduct  of  the  President  in  the  controversy 
out  of  which  this  unfortunate  prosecution  has 
arisen.  How  was  that  resolution  of  1861  ?  It 
is  bmiliar  to  you  all : 

"llenhrd.  That  tba  pref*at  deplorable  oivil  war 
Siu  bcon  forced  upon  tho  eounlry  67  the  disuoionista 
of  the  southern  States  now  in  reroltMntiuetthocon- 
stitutioDal GovemineDt  aDd  in urins  around  thooapi- 
talj  that  in  this  national  vm^rfsmey  Consreas,  ban- 
iibmc  all  feeling  of  mere  paasion  or  renntment,  will 
reoolleot  only  its  duty  to  tho  whole  country:  that  thia 
war  is  not  proaeeated  on  our  part  in  any  apirit  ef 
oppreaaiou,  nor  for  any  porpeae  of  ooaqaest  or  anb- 
jucation,  nor  for  the  porpoao  of  overthrowins  the 
rifhta  or  oatabliabed  inatitntioaa  of  thoae  Statca,  but 
to  defend  and  maintain  theaupremaey  of  the  Consti- 
tution and  all  lawa  made  in  puraaance  thereof  and 
to  preserve  tho  Union  with  alt  the  disntty,  eauality, 
and  riihts  of  the  several  States  unimpaired:  that  as 
auon  US  theoe  objects  are  accompliahed  thewar  ought 
to  cease." 

There  in  the  chart  that  has  guided  the  Presi- 
dent of  the  United  States  in  die  diaohai^  of 


bis  official  daty ;  tli«re  ia  the  platform  on  which 
he  baa  stood ;  and  if  be  has  not  viewed  it  in 
the  light  in  whieh  others  regarded  it,  still,  Sen- 
ators, we  ask  you  if  it  is  not  capable  of  bfing 
regarded  in  the  light  in  which  he  viewed  it?  If 
it  IS,  th«>n,  as  I  shall  maintain,  we  deprive  this 
proseeutioB  of  all  improoer  motive.  I  declare 
here  to  you  to-day  that  in  view  of  all  the  testi- 
mony which  has  been  offered  on  tbsotherside, 
in  view  of  all  that  is  known  to  the  history  of 
the  country,  with  the  exception  of  one  solitary 
circumstance,  the  President  of  the  United  States 
has  stood  up  in  letter  and  in  spirit  to  what 
he  believed  to  be  the  terms  of  this  resolution 
which  was  adopted  with  something  approach- 
ing unanimity  in  both  Houses  of  Congress  in 
l&l.  In  the  progress  of  the.  war  he  felt  that 
it  was  necessary  for  him  to  yield  the  question 
of  slavery  so  far  as  he  had  any  influence  in  the 
State  or  section  of  eouatry  in  which  he  resided. 
He  did  yield,  and  he  wentas  far  as  the  farthest 
to  proclaim  emancipation  in  the  State  over 
which  he  had  been  placed  as  military  gov- 
ernor ;  but  ia  all  other  respects  he  Ms  en- 
deavored to  carr^  out  the  terms  of  this  resolu- 
tion, which  was  introduced  by  himself  in  the 
Senate,  and  into  the  other  House  by  the  ven- 
erable Crittenden,  known  to  you  all,  who  now 
is  no  more,  but  whose  memory  will  be  cher- 
ished with  veneration  and  respect  so  long  as 
America  shall  have  a  name.  So  long  as  t^ent 
aad  genius  and  independence  and  faithfulness 
and  firmness  shall  be  veuerated  and  respected, 
the  name  of  that  great  and  good  man  vrill  be 
honored  in  our  own  and  all  other  lands. 

Do  not  ntisunderstand  me.  Senators.  It  is 
not  my  purpose  to  enter  to-day  upon  any  dis- 
cussion of  the  differences  of  opinion  between 
the  Congress  of  the  United  States  at|d  the 
President  in  re^rd  to  the  different  reconstruc- 
tion policy  which  has  been  pursued  by  each. 
I  only  advert  to  it  for  the  purpose  of  showing 
that  there  was  a  pledge  that  the  dignity,  equal- 
ity, and  rights  of  the  States  should  be  pre- 
served; and  in  1860  and  in  1861,  when  the 
galleries  of  this  Senate  rang  with  shouts  and 
applause  of  the  multitude,  when  fair  women 
and  brave  men  were  not  ashamed  to  express 
their  admiration  for  and  gratitude  to  him  who 
is  now  ca  trial  before  you,  he  advocated  a  doc 
trine  which  was  exceedingly  obnoxious  to  the 
people  of  the  southern  States.  What  was  that 
doctrine?  It  was  that  the  Congress  of  the 
United  States  had  the  power  to  compel  obe- 
dience to  the  Constitution  and  laws  of  the 
United  States.  He  denounced  the  doctrine 
of  secession.  He  denied  that  any  State  had 
the  right  to  withdraw  from  the  Union  without 
the  consent  of  all  the  States.  He  insisted  that 
the  whole  power  of  the  Government  should  be 
brought  into  requisition  to  keep  those  States 
within  the  Union. 

He  faithfully  maintained  bis  principles  dur- 
ing the  war.  When  the  war  was  over;  when 
Lee  surrendered  suddenly  and  unexpectedly ; 
when  the  Government  was  cast  upon  him  by  an 
act  beyond  his  control ;  when  all  its  responsibil- 
ities were  devolved  upon  him,  and  in  the  sud- 
den emergency  in  which  he  was  called  upon  to 
act  it  was  necessary  for  him  to  act  promptly, 
to  act  hastily,  to  act  speedily,  so  as  to  bring 
the  state  of  hostilities  to  a  final  termination  as 
soon  as  possible.  Senators,  what  did  he  do? 
There  was  no  time  to  call  Congress  together, 
no  time  to  assemble  the  representatives  of  the 
nation,  for  the  situation  of  the  country,  upon 
Lee's  surrender,  demanded  immediate  and 
prompt  action.  What  did  the  President  do  ? 
Aceordiog  to  the  testimony  of  Mr.  Stanton 
himself,  which  is  now  known  and-  familiar 
through  all  the  land,  the  President  of  the  Uni- 
ted States  undertook  to  carry  ont  what  he  be- 
lieved to  be  the  policy  of  his  lamented  ffede- 
cesser.  He  nndertook  this  in  good  faith.  He 
retained  the  Cabinet  which  Ur.  Lincoln  left. 
He  manifested  no  desire  to  segregate  himself 
from  the  party  by  whom  he  had  been  elevated  to 
power.  Ueciidcavored  faithfully  to  carry  outthe 
provisions  of  the  resolution  of  1861  to  preserve 
the  dignity,  equality,  and  rights  of  the  States, 
and  not  to  impair  Uieiu  in  theelightsst  degce*. 


Aad  now  the  question  whieb  I  put  before  this 
Senate  and  before  the  whole  country  is  this: 
suppose  he  committed  an  error ;  suppose  be  is 
wrong;  suppose  Congress  is  right;  in  the  name 
of  all  that  13  sacred,  I  ask  can  yon  predicate 
gailt  of  any  acts  like  these?  In  the  name  of 
all  that  is  sacred,  I  ask  can  any  one  say  that  he 
is  a  traitor  to  bis  principles,  or  a  traitor  to  the 
party  that  elected  hitn?  It  is  a  mere  difference 
of  opinion,  aa  unfortunate,  a  very  unfortunate 
one,  between  him  -and  the  Ooa^ess  of  the 
United  States;  but  who  can  say  in  the  apirit 
of  candor  and  tmtb  that  he  was  not  endeavor- 
ing and  did  not  in  all  kis  acts  strive  to  carry 
out  what  he  believed  to  be  the  policy  of  the 
party  by  whom  he  was  elevated  to  power? 
When  he  did  everything  that  he  thought  it  was 
necessary  to  do;  when,  following  the  exam- 
pie  of  ]Cr.  Liacoln  ia  regard  to  Arkansas  and 
LouisiaoB,  and  eertainly  following  the  spirit  of 
Mr.  Lincoln's  proclanationa  and  efforts,  h« 
sought  to  restore  the  other  southern  States  to 
the  relations  wbicfa  they  had  maintained  to  our 
common  Union  before  the  civil  warcomroeneed, 
I  ask  who  can  say  that  there  was  guilt  in  all 
this?  You  may  difier  with  him  in  opinion; 
yon  may  think  he  was  wrong ;  I  have  no  doubt 
that  a  large  minority  of  tho  Senators  whom  I 
address  do  conscientiously  and  honestly  believe 
that  he  was  wrong;  bat  still,  Senators,  does 
the  mere  fact  tbat  you  think  he  was  wrong  dis- 
robe this  case  of  that  part  of  our  defense  which 
rests  upon  the  honesty  and  the  iategrity  of  the 
Jadgment  which  h&  exercised?  Ik  the  name 
of  all  that  is  eensible  I  ask,  is  a  judge  to  be 
tried  becanse  he  mistakes  the  law  in  a  charge 
to  a  jury  7  I  need  net  torn  to  authorities ;  I 
neej  not  read  law  books  to  sattsfjr  the  honor- 
able Senate  that  every  man  acting  in  a  judicial 
capacity,  from  a  simple  justice  ot  the  peace  up 
to  the  Chief  Justice  of  the  highest  court  in  the 
United  States,  is  protected  by  the  laws  of  the 
land  in  the  faithful  and  honest  exercise  of  the 
judgment  that  is  conferred  upon  him. 

You  have  heard  a  great  deal,  Senators,  about 
the  doctrine  of  implied  powers.  I  may  have 
occasion  to  speak  of  that  again  in  another  patt 
of  my  observations  to  you ;  but  bow  let  me 
put  one  plain,  simple  question  to  this  Senate 
.and  to  the  whole  country:  can  any  man  put 
his  finger  upon  any  sentence  or  clause  in  the 
Constitution  of  out  country  which  says  who  is 
to  restore  the  relations  of  peace  in  the  land 
when  they  have  been  distnroed  by  a  civil  war? 
You  have  the  power  to  suppress  rebellion  ;  bat 
the  vei  y  moment  you  go  beyond  the  language 
of  the  Constitution  you  launch  ont  into  implied 
powers.  The  very  moment  you  depart  from 
the  language  of  the  ConsUtntioa  you  are  obliged 
to  resort  to  the  doctrine  of  implication,  and  the 
rer^  moment  you  admit  the  doctrine  of  impli- 
cation then  1  maintain  that  that  doctrine  is 
just  as  applicable  to  the  President  of  the 
United  States  as  it  is  to  any  Senator  or  to  aqy 
Representative. 

I  know  to  whom  I  am  addressing  myself;  I 
know  the  intelligence  and  the  high  respecta- 
bility of  this  great  tribunal;  bat  I  put  the 
question  with  (Mtrleas  confidence  to  every  Sen- 
ator, where  do  you  get  the  power  in  the  Con- 
stitution to  pass  your  reconstruction  laws? 
Where  do  you  get  it  unless  you  get  it  under  the 
power  to  suppress  insurrection  7  Where  do  you 
get  it  unless  yon  obtain  it  under  those  general 
powers  b^  which  tlie  war  was  carried  on,  and 
under  which  it  was  declared  that  a  Govemmeat 
has  an  inherent  right  to  protect  itself  agunst 
dissolution  7  Wher^o  yuu  get  the  pow^r  else- 
where? In  the  name  of  law  and  order  and 
justice  that  you  have  inscribed  upon  the  tabkt 
over  the  door  that  enters  into  this  magniSceet 
Chamber,  and  which  I  trust  will  be  inscribed 
in  characters  of  living  light  npoa  the  nund 
and  the  heart  of  every  Senator  I  addreaa  t»- 
day,  I  ask  you,  Senators,  where  do  yon  get  ll^s 
power  if  you  do  not  get  it  by  implicatioa? 
The  Constitution  is  silent.  It  does  not  sky 
that  Congress  shall  pass  laws  to  recoastrttet 
States  that  have  been  in  rebellion.  It  do«s 
not  say  that  the  President  of  tlie  United  StiUes 
slMtll  <k>  this.    Yon  are  obliged  to  reMit  to  in- 
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{lication,^  lie  is  Um  Commanidcr'in-Chief  of 
your  armies.  The  country  was  if  a  state  of 
■wax ;  peace  bad  not  been  declared  wbeu  these 
measures  of  kis  were  undertaken.  _  It  was 
tiecessai^  to  protect  the  country  ajfainst  dis- 
banded armies,  against  the  ravage  and  the 
iniin  that  were  likely  to  follow  in  the  wake  of 
fhousaads  uponthousaq^s  of  soldiers  who  were 
discharged  and  turned  loose  upon  the  country. 
X  repeat,  there  was  no  time  to  falter,  no  time 
to  hesitate,  no  time  in  which  even  to  ask  the 
judgment  and  the  aid  of  the  Congr^s  of  the 
United  States.  Be  was  forced  to  act;  and  if, 
(n  the  construction  of  the  powers  and  duti«s 
tiiat  belong  to  him  as  President  of  the  Itniled 
States,  as  Commander-in-Chief  of  _yonr  Ajrmy, 
as  the  principal  executive  officer  in  the  land, 
your  Presideut  mistook  his  powers,  if  he  miscon  ■ 
ceived  them,  if  he  fell  into  the  error  into  which 
you  may  say  that  Mr.  Lincoln,  his  lamented 
predecessor,  bad  fallen,  I  ask  you,  gentlemen, 
is  there  to  be  no  charity,  {lo  toleration,  no 
license,  DO  liberality  for  a  difference  of  opin- 
ion ?  Have  we  (;one  back  two  hundred  years 
in  the  Itistory  of  the  world  to  the  period  when, 
its  you  all  know,  it  was  customary,  especially 
in  regard  to  religious  opinions,  to  burn  at  the 
stake  for  differences  in  opinion  ;  or  do  we  live 
in  the  midst  of  the  light  of  the  nineteenth  cen- 
tnrj,  when  the  Gospel  is  spread  abroad,  when 
9  liberal  and  enlighteDed  sj>irit  characterizes 
tite  age,  when  the  human  muid  has  been  devel- 
oped ip  such  form  and  to  such  extent  as  the 
world  never  witnessed  before?  I  ask  you,  Sen- 
ators, is  he  to  be  Judged  in  the  spirit  of  the 
aark  and  the  Middle.  4ges ;  are  you  to  go  back 
to  the  history  of  the  midnight  of  mankind  in 
prtier  to  find  a  rule  fur  his  conduct;  or  are  you 
to  judge  him  with  a  liberal,  enlightened,  patri- 
otic juagment,  and  give  l^ij;  conduct  the  welgHt 
to  which  it  is  entitled? 

I  maintain  on  this  great  subject,  that  the 
fresideDtlahis  position  as  the  chief  executive 
officer  of  the  land  was  entitled  to  form  ajudg- 
inent;  tliat  he  was  compelled  to  form  it;  and 
that  even  if  his  actions  were  erroneous  and  con- 
trary to  the  Constitution,  if  he  was  governed 
by  honest  and  correct  and  npright  motives,  his 
boncsty  and  integrity  of  motive  in  this  court 
or  any  court  under  the  heavens  is  a  shield  and 
i^  protection  to  him  against  all  the  darts  that 
may  be  leveled  a^  him  from  any  quarter,  high 
or  low.  The  servant  that  knew  bis  master's 
will  and  did  it  not  was  punished ;  but  never 
the  servant  who  did  not  know  his  master's  will 
6r  who  erred,  and  honestly  erred,  in  the  exer- 
cise of  th^best  Judgment  and  reason  he  pos- 
sessed. 

'  Senators,  I  maintain  that  this  cursory  glance 
at  the  Hslor^  of  the  country  and  of  the  differ- 
ence of  opinion  that  exists  between  Congress 
and  the  President  is  sufficient  to  show  that  he 
vas  animated  by  upright  and  correct  motives, 
find  that  he  ought  not  to  be  judged  in  the 
spirit  in  whicli  the  honorable  llanagers  ask 
that  be  shall  be  judged ;  his  acts  ought  not  to 
l>e  dondeasned ;  but  you  ought  to  give  him  at 
least  the  merit  of  having  had  reason  to  act  in 
fth«  manner  in  which  he  did  act. 

Withont  dicussin^  the  questions,  but  merely 
for  the  purpose  of  recalling  the  attention  of 
iSenatois  to  certain  dates,  I  beg  leave  to  re- 
Bnind  yon,  as  I  have  already  done,  that,  accord- 
ing to_Mr.  Stanton's  own  testimony  in  another 
investigation,  which  has  been  publish  ti  und^r 
the  authority  of  Congress,  the  President  of  the 
United  States  endeavored  to  carry  out  what  he 
beKeved  to  be  the  policy  of  Mr.  Lincoln;  and 
after  referring  to  some  few  dates  and  circum- 
stances I  shall  pass  from  this  part  of  the  his- 
tory of  bur  country  without  undertaking  to  dis- 
^88  the  merits  of  the  difference  of  opinion 
between  Congress  and  .(he  President.  I  only 
allude  to  it  for  the  purpose  of  relieving  him 
fi^m  the  charge  of  being  a  nsurper^a  traitor,  a 
tyrant,  a  man  guilty  of  every  crime  known 
tknder  the  heavens.! 

Mr.  Lincoln,  in  his  proclamation  of  July  8, 

1864, 'stated  that  he  had  failed  to  approve  the 

first  reconstruction  bill  passed  by  Congress  on 

Ijtke  2d  of^^ly,  188^  t^i  ^d  pfBresaed  Jkft 
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onvilliognest  to  set  aside  tiie  coisstUationa  of 
Arkansas  and  Louisiana.  In  his  proclamation 
of  December  8,  1803,  he  had  invited — mark 
my  language — he  liad  Invited  the  people  of 
the  rebellioi:s  States  to  form  new  constitutions, 
to  be  adopted  by  nut  l^ss  than  one  tenth  of  the 
voters  who  had  voted  at  the  presideuilal  elec- 
tion of  1800,  eacl^  of  whom  should  take  tba 
oath  of  smuesty  uceacribed  by  his  proplam^- 
tion^  President  Johus^a,  as  you  know,  when 
he  came  iutopowqr,  recognizea  Governor  Pelr- 
point's  governmeut  in  VTuiaia,  a  goverijment, 
if  I  am  correctly  iu£armed  as  to  its  history, 
actually  embracing  only  a  few  coi^ties  df  tJua 
State  of  Vii^injia  duriagtha  war;  I^ut  wkich 
the  Congress  of  the  United  States  thoughtj 
and  rightfully  thought,  wa#  ^uffielently  wall 
organized  to  justify  i^  )a  coQ«cnting  to  tiie 
formation  of  a  new  State,  nx»v  koowp  ae  th« 
Stat9_  of  West  Virginia. 

This  Is  the  correct  statonteut  of  the  case,  il}. 
am  not  misinformed  as  to  the  Ducts  of  history : 
and^  Senators,  you  will  pardop  pve  if  I  i^houla 
fall  into  errors  on  these  subjects,  biecaose,  aa 
I  have  stated  to  you,  I  an)  no  politician.  It  i» 
like  carrying  coals  to  Newcastle  or  telling  a 
thrice  told  tale  for  any  qf  us  to,  i^rgue  thesa 
questions  heion  Senators  and  R^u-eseotati tea 
who  i^re  mi^ch  more  familiar  wiui  them  than 
we  are,  and  it  I  should  (fM  into  any  errors  I 
beg  you  to  believe  tliat  they  are  ereors  of  igno- 
rance^ and  not  of  Resign,  I  know  the  gr^at 
superioriu  that  the  geutlemen  who  ^  Man- 
agers in  this  cause  have  over  as  in  their  knowl- 
edge oS  these. matters,  because  each  member 
of  the  House  of  Representatives  and  every  Sou- 
ator  in  reference  to  th^s^  subjeots  may  say  of 
himself  "part/ui;^'  you  have  (vU  been  con- 
corued  in  tnem  and  they  are  much  more  familiar 
to  you  than  they  are  to  me.  Still,  Senators,  I  b^ 
leave  to  remind  you  that  President  Johnson 
recognized  the  Peirpoiut  governmeut.  That 
government  was_  recognised  as.  the  State  gov- 
ernment of  VirKinia  under  an  election  held  by 
the  peoplaof  that  State,  and  under  that  elec- 
tion We§t  Virginia  was  formed  into  a  new 
State,  aud  tUl  this  ifas  done,  if  I  ma  not  mis- 
iuformeflt  vitbautr.auy  act  of  reconstruction 
being  passed  by  th^  Congress  of  the  Unite4 
States. 

When  President  Johnson  came  into  power, 
and  saw  that  the  Congress  of  the  United  States 
bad  recognized  the  existence  of  the  State  of 
Virginia  and  had  fo4:med  West  Virginia  into  a 
new  State  within  her  jurisdiction,,  w^s  he  not 
justified  in  the  bolief^that  by  recognizing  the 
Peirppintgovernment  he  was  pursuing  not  only 
the  policy  of  Mr.  Lincoln  and  the  party  that 
elevated  him  to  power,  but  thp  policy  of  the 
Senate  and  House  of  Repr^isentatives  of  the 
United  States?  Surely  so;  and  If  he  com- 
mitted an  error  it  waaan  error,  of  the  head  and 
not  an  error  of  tiie  heart,  and  It  ought  not  to  be 
made  a  matter  qf  railing  accusatu>p  against 
him.  J 

The  President  when  he  came  into  office  was 
guided  b^  these  precedents,  and,  if  you  allow 
me  to  coin  a  word,  by  the  unapproved  act  of 

1864,  (Mr.  Davis's  bill,),  which  recognised  the 
right  of  the  Presideut  to  appoint  military  gov- 
ernors. Kow,  without  awelIlD£  mion  that 
point  I  simply  recall  to  your  recollectloa  the 
uct  that  by  a  proclaniation  he  recoguized 
Francis  H.  Peirpoint  as  Governor  of  Virginia 
on  the  9th  of  May,  1865.  Between  the  2yth 
of  May  and  the  13tb  of  July,  1866,  he  ap- 
pointed provisional  governors  for  North  Car- 
olina, Mississippi,  Georgia.  Texas,  Alabama* 
South   Carolina,  aud   ETorida.      In  October, 

1865,  he  sent  dispatches  to  Governor  Perry,  of 
South  Carolina,  andothers,  urging  the  adoption 
of  the  anti-slavery  amendment.  And  on  the 
4th  of  December,  18C5,  he  communicated  his 
action  to  Congress,  denying  that  secession  bad 
segregated  tlie  rebellious  States  from  the  Union; 
ana  leaving  it  to  each  a  House  to  judge  of  the 
elections,  quoliQcationii)  and  returns  of  its  own 
members. 

Now,  Senators,  let  me  pause  a  moment  and 
ask  you  the  question  here,  up  to  that  time,  up 
tff^  (he  as^njiblinjl  of  th^  Co^re«f  of  t^^  Uni; 


tad  States  in  Deoambar,  1865,  who.  ^iras  them 
in  all  this  broad  land,  from  one  end  of  it  to 
the  other,  that  dared  to  point  "the  slow,  nn- 
moving  finger  of  scorn"  at  Andrew  Johnson 
and  say  that  he  was  a  traitor  to  his  party,  or 
say  that  he  had  betrayed  any  trust  reposed  in 
him?  He  was  faithlutly  carrying  out  what  I 
repeat  he  believed  to  be  the  policy  of  Congress 
and  of  his  predecessor.  He  was  an:iious  that 
this  Union  should  be  restored.  He  was  aax- 
ious  to  pour  oil  upon  the  troubled  waters  and 
heal  the  wounds  of  his  distracted  and  divided 
country.  If  he  erred  in  this  it  was  almost  a 
divine  error.  If  he  erred  in  this  it  was  a  nobl6 
error.  It  was  an  error  which  was  intended  to 
restore  peace  and  harmony  to  our  bleeding 
country.  It  was  an  error  which  was  designed 
to  banish  the  recollection  of  the  war.  It  was 
an  error  which  was  intended  to  bring  into  fra- 
ternal embrace,  the  fathers  and  the  sons,  the 
brothers  and  the  sisters,  the  husbands  and  the 
wives  who  had  bden  separated  through  that 
awful  calamity  which  overshadowed  our  coun- 
try and  that  terrible  civil  war  which  drenched 
the  laud  in  human  gore. 

I  $ay  that  if  be  committed  an  errqr  in  this, 
it  is  not  an  error  that  should'be  imputed  as  a 
crime;  and  however  greatly  you  may  differ 
from  him,  if  you  virill  pronounce  upon  his  cop- 
duct  that  Juagpent  Which  I  invoke  elevated 
judges  to  prouounce  ;  if  you  pronounce  that 
cool,  calm,  dispassloqatejudgmeul  which  must 
be  exercised  by  every  one  of  you  who  intends 
iaithfully  to  redeem  the  pledge  which  he  has 
made  to  God  aud  the  country,  I  think,  Sena- 
tors, you  will  surely  acquit  him  of  puny  of  the 
accusations  that  have  been  made  against  him. 

One  other  thought  before  I  leave  thisbfanch 
of  the  subjeet.  On  the  20th  of  August.  18C6. 
the  President  of  the  United  States  brocialmed 
the  rebellion  at  an  end,  and  on  the  2d  of  Marcbt 
18C7,  an  net  was  approved  entitled  "An  act  to 
provide  for  the  temporary  increase  of  the  pay 
of  officers  in  the  Army  of  the  United  States, 
by  the  second  section  of  which  it  is  enacteq : 

"That  soction  one  of  an  act  entitled  '^b  sot  tp 
increase  the  pay  of  soldiers  in  tiio  United  States 
Army,  and  for  other  purpoaei^''  approved  Jna*  4(), 
U6^  be,  and  the  lane  i>  beieby,  eo«tkute4  in  f«Jti 
force  and  effect  fur  three  years  from" — 

Mark  the  language — 
"from  and  altur  the  cloee  of  the  rebellion  a*  a«- 
nonnoed  by  the  President  of  the  United  Statoti  by 
proclamation  bearing  date  the  30tti  day  of  August. 
U«8." 

There  is  a  legislative,  a  congressional  recog- 
nition of  the  fact  that  the  war  is  at  an  encT; 
there  is  a  recognition  of  the  President's  power 
so  to  proclaim  it,  and  without  discussing  the 
question,  (for  I  have  said  I  will  not  enter  upon 
tne  discussion  of  it,  though  I  am  invited  to  it, 
I  might  almost  say  by  the  repeated  remarks 
which  have  been  made  by  the  honorable  Man* 
agers,)  I  maintain  that  this  legislative  recog- 
nition of  the  President's  proclamation  an- 
nouncitig  the  termination  of  the  civil  war,  thQ 
close  ofthe  rebellion,  was  a  recognition  of  the 
fcct  that  the  sonthem  States  were  not  out  of 
the  Union  and' that  it  ^oes  far  to  extenuate,  if 
not  to  justify,  the  view  which  the  President 
of  the  United  States'  took  in  reference  to  th? 
restoration  of  these  States  to  their  barmonioas 
relations  with  the  Government  of  the  countt/., 

And  now.  Senators,  having  disposed  to  som4 
extent,  but  not  entirely,  of  these  personal 
charts  which  have  been  made  against  the 
President,  having  reviewed  briefly  and  imper- 
fectly something  of  his  personal  and  political 
histoiT,  I  invite  you  to  look  back  upon  the 
record  of  his  whole  life,  and  in  his  name  I  ask 
you,  and  I  ask  the  country  to-day,  as  Samqel 
asked  the  people  of  Israel  in  the  olden  time : 

"  Behold,  here  I  am :  witoea*  aasiDst  me  befor* 

?«  Lord  and  before  His  anointed,  whose  ox  have 
taken  t  or  whoae  asa  have  I  taken  ?  or  whom  have 
I  defhiaded  ?  whoB  ha>e  I  oppressed  ?  or  of  whasa 
hand  have  I  received  any  bribe  to  blind  mine  eyes 
therewith  ?  and  I  will  restore  it  to  you." 

And  I  trust  that  the  answer  of  this  Senato, 
aad  the  answer  of  the  whole  eountry,  will  be 
such  as  the  people  of  Israel  gave ;  for— 

"Xhay  said,  than  haat  aet  AafraacM  aa  aor  •»• 
fi^Mffbi  m;  n«it^r.baf^..tl)Of  ^^  a^t  «t,  aM 
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■mi's  band.  And  he  said  aBio  them,  ttM  Lord  bwH- 
Bora  HTUntt  you  and  Hisanointed  u  wltnasa  thia  day 
that yo  bare  not  foand  anglit  in  my  hand.  And  thuy 
answered,  he  U  witness." 

The  President  appeals  with  proud  confidence 
to  the  Senate  and  tne  whole  country  to  attest 
the  parity  and  integrity  of  his  motives ;  and 
while  he  does  not  claim  that  his  jadgment  is 
infallible,  while  he  does  not  claim  that  he  may 
not  have  committed  errors — and  who  in  his 
position  may  not  have  committed  great  and 
grievous  errors — while  he  claims  no  such  at- 
tribates  as  these,  he  does  claim,  before  this 
Senate  and  before  the  world,  that  he  is  an 
honest  man,  that  he  is  a  man  of  inte^ity,  that 
he  is  a  man  of  pare  and  upright  motives;  and 
notwithstanding  the  clamor  that  has  been  raised 
•gainst  him.  he  feels  it,  and  he  appeals  to  the 
jadgment  or  this  Senate  and  of  tne  world  to 
vindicate  him  in  it. 

Mr.  Chief  Justice  and  Senators,  one  of  thefirst 
questions  which,  as  I  respectfully  think,  is  of  im- 
portance in  this  cause  is  a  question  which  I  have 
barely  touched  in  passing  along  but  have  not 
attempted  to  consider.  That  qaesUon  is,  what 
sort  of  tribunal  is  this?  Is  this  a  court  or  is 
it  not?  Some  votes  have  been  taken,  Sen- 
ators, as  you  know,  in  the  progress  of  this 
cause  upon  this  question.  It  nas  not  been  dis- 
cussed according  lo  my  recollection  by  any  of 
the  counsel  for  the  President;  At  an  early 
period  of  the  trial  you  retired  to  your  Chamber 
to  consider  of  it.  What  debates  you  had  there 
I  know  not.  Whether  they  have  been  pub- 
lished I  know  not.  Your  votes  were  announced 
b^  the  Chief  Justice,  but  whether  the  discus- 
sions in  the  secret  session  of  the  Senate  have 
been  published  I  confess  I  am  ignorant.  All 
that  I  have  to  say  is  that  if  they  have  been 
published  I  have  not  seen  them.  While  I  do 
not  know  to  what  extent  the  opinion  of  Sen- 
ators may  be  fixed  and  formed  upon  this  ques- 
tion, I  ask,  as  a  matter  of  right,  whether  you 
consider  yourselves  as  having  decided  it  or 
not,  that  you  will  allow  mo  to  address  myself 
for  a  short  time  to  the  consideration  of  this 
which  I  regard  as  one  of  the  greatest  questions 
that  ever  has  been  presented  since  the  forma- 
tion of  our  Glovemment.  I  think  I  am  not 
askine  too  much  at  the  hands  of  the  Senate 
when  I  ask  to  be  heard  upon  this  subject ;  for 
eren  if  yon  have  decided  the  question,  if  yon 
follow  the  analogy  furnished  Iro'm  courts  of 
law  and  equity,  where  a  rule  for  a  new  trial 
may  be  entered  at  niH  prius  or  a  petition  for 
a  rehearing  may  be  filed  in  a  court  of  chan- 
cery, or  a  bill  of  review  or  a  reargument  or 
anything  that  a  judge  may  deem  proper  to  be 
heard  upon  a  subject  that  is  before  him,  itwill' 
not  be  asking  too  much  for  me  to  request  yon 
to  hear  me  for  •  few  moments  upon  this  sub- 
ject. 

It  wasargued  by  thehonorable  Manager  who 
opened  this  cause  that  this  is  a  mere  Senate ; 
that  it  is  not  a  court.  I  will  call  your  attention 
to  a  single  paragraph  or  two  in  the  learned  ar- 

Sumentoftneable gentleman  who  has.managed 
lis  cause  with  such  consummate  tact  and 
ability  on  the  side  of  the  prosecution,  and  from 
whom  we  have  had  so  many  fine  examples  of 
the  decency  and  propriety  of  speech.  He  says : 
'I  trust.  Mr.  President  aad  Senators,  I  may  be 
rdoned  for  making  some  suggestions  upon  these 
topics,  beoause  to  us  it  seems  .these  are  <|nestionsnot 


pardoned  for  making  some  suggestions  upon 

topics,  beoause  to  us  It  seems  these  are  qnestio 

of  form,  but  of  substanoe.    If  thia  body  here  ia  a 


court  in  any  manner  as  controdiatingnishod  (Vom  the 
Bonote,  then  we  agree  that  many,  if  not  ail,  the 
analogies  of  the  procedures  of  oonrts  most  ebtain  i 
that  the  common-law  incidents  of  a  trial  in  court 
mnat  have  place:  that  you  may  be  bound  in  your 
proceedings  and  odjadicatioa  by  the  rule*  and  pre- 
oedeato  of  the  common  or  statute  law." 

•      ••«•••••• 

"We  claim  and  respectfully  insist  that  this  tri- 
bunal has  none  of  the  attributes  of  ■  judicial  oonrt 
as  they  are  commonly  received  and  understood.  Of 
oourse,  this  question  must  be  largely  determined  b/ 
the  express  provisions  of  the  Constitalion,  and  in  it 
there  is  no  word,  as  is  well  known  to  yon.  Senators, 
which  gives  the  slightest  coloring  to  the  ide»  that 
this  ia  a  court,  save  that  in  the  trisuof  this  particular 
respondent,  the  Chief  Justice  of  the  Supreme  Court 
Bast  presid*." 

That  position  haa  been  affirmed  again  in 
ai:gament  by  others ;  and  treatises,  I  bad  almost 
Mid  volomsB,  have  been  written  upon  this 
Mbjeot.    Able  Mid  learned  argomenta  fa»v« 


b^en  presented  to  the  Senate,  and  through  the 
newspapers  to  the  public,  upon  this  question. 
Gentlemen  in  their  researches  have  gone  back 
to  the  black-letter  learning  of  the  Kngliah  law 
books  and  the  English  Parliament  to  search 
for  precedents,  to  search  for  authorities  in  ref- 
erence to  this  great  question ;  and  the  position 
which  they  have  assumed  and  most  learnedly 
and'persistently  insisted  upon  is  that  this  high 
court  of  impeachment  possesses  all  the  powers 
of  a  court  of  impeachment  in  England ;  that  it 
is  to  be  governed  by  the  same  rules  and  the 
same  regulations ;  that  you  are  not  to  go  to  the 
common  law  for  precedents  or  principles  to 

Slide  your  jadgment,  but  that  you  are,  in  the 
nguage  of  two  of  the  ablest  gentlemen  on  the 
other  side,  "a  law  unto  yourselves."  Let  us 
consider  this  position  for  a  moment.  I  have 
but  one  answer  to  make  to  it. 

It  is  not  my  purpose  to  follow  the  industri- 
ous and  careuil  and  diligent  and  learned  Man- 
agers on  the  other  side,  and  I  do  not  utter  these 
as  words  of  vain  and  empty  compliment,  for 
thev  have  bestowed  a  degree  of  labor,  industry, 
and  research  in  the  investigation  of  this  cause 
that  is  in  the  highest  degree  creditable  to  their 
talents  and  to  the  integrity  and  fidelity  with 
which  they  are  endeavoring  to  discharge  the 
trust  that  has  been  reposed  in  them  by  the 
House  of  Representatives.  But,  with  the  great- 
est respect  for  the  ability  and  learning  which 
have  been  displayed  upon  the  other  side,  I  beg 
leave,  Mr.  Chief  Justice  and  Senators,  to  sub- 
mit to  your  consideration  one  or  two  arguments 
which  it  strikes  me  are  pertinent  and  appro- 
priate. 

In  the  first  place,  I  deny  that  you  are  to  go 
to  the  law  of  Parliament,  the  Ux  parliametUa- 
rta,  for  the  authority  which  is  to  guide  and 
govern  and  control  in  this  great  trial ;  and  why 
do  I  say  so?  Because  I  maintain  that  this 
tribunal  is  different  from  any  tribunal  that  the 
world  ever  saw.  No  such  tribunal  is  known 
in  history.  It  never  had  a  parallel.  It  never 
had  an  existence  until  it  sprang  into  being, 
full-armed,  like  Minerva  from  the  braiu  of 
Jove,  under  the  creative  hand  of  those  who 
framed  the  Constitution  of  the  United  States. 
You  are  to  interpret  it,  as  I  maintain,  not  by 
the  lights  of  English  history  alone,  but  by  the 
light  of  the  circumstances  under  which  the  Con- 
stitution of  the  United  States  was  adopted. 

I  do  not  say,  Mr.  Chief  Justice,  that  you  are 
to  ignore  history.  I  do  not  say  that  you  are  to 
ignore  a  knowledge  of  the  decisions  that  have 
been  made  in  Parliament  or  that  have  been 
made  in  the  courts  of  ju8^ce  of  England.  I 
grant  that  upon  some  subjects  it  is  perfectly 
right  and  proper  to  go  to  English  history,  to 
examine  English  law  books,  to  investigate  Eng- 
lish causes,  with  a  view  of  interpreting  phrases 
and  terms  that  were  known  to  our  fathers,  and 
that  have  been  incorporated  into  the  Consti- 
tntion  of  the  country ;  but  none  of  them  afford 
anj  clue  to  this  investigation,^  none  of  them 
afiord  any  light  upon  this  subject;  and  why? 
Because,  I  repeat,  this  tribunal  has  no  exem- 

Elar  in  the  history  of  the  world.  It  is  the  tri- 
anal  of  the  American  Constitution,  and  we 
must  look  to  the  language  of  the  American 
Constitution  in  orderto  ascertain  what  it  means ; 
and  I  ask,  and  I  hope  your  Honor  will  not  take 
any  offense  at  my  using  phraseology  which  I  am 
sure  is  not  intended  to  give  any,  I  respectfully 
ask  this  Senate,  whether  it  was  the  intention  of 
the  framers  of  the  Constitution  that  the  Chief 
Justice  of  the  United  States  should  be  called 
down  from  the  most  elevated  tribunal  upon  the 
fece  of  the  earth  to  preside  over  your  deliber- 
ations, and  that  when  he  comes  here  he  shall 
have  no  more  power  than  an  ordinary  speaker 
of  an  ordinary  Heuse  of  Representatives,  and 
hardly  so  much ;  that  he  shall  be  a  mere  autom- 
aton, a  machine,  a  conduit  through  whom  the 
votes  of  the  Senate  are  to  pass  to  the  records 
of  the  country  ? 

I  insist  that  there  was  an  object,  a  high  ob- 
ject and  purpose  in  the  fiamers  of  the  Consti- 
tution when  they  called  the  Chief  Justice  from 
his  lofty  position  to  preside  over  the  delibera- 
tions of  ute  BemUe.    There  was  an  object  and 


a  purpose,  an  object  such  as  never  had  beeti 
attained  in  English  history;  an  object  snch  as 
was  unknown  to  the  British  constitution ;  for, 
may  it  please  your  Honor,  under  th^  British 
constitution,  as  I  understand  its  history.  Par- 
liament did  not  consider  themselves  bonnd  by 
the  jadgment  of  the  judges,  although  they  often 
consulted  them  upon  lt%al  questions.  I  main- 
tain that  instead  of  that  fact  furnishing  an 
argument,  as  they  have  attempted  to  use  it 
on  the  other  side  to  prove  that  it  was  the  in- 
tention of  the  framers  of  the  Constitution  that 
the  Chief  Justice  should,  be  a  mere  automaton 
or  cipher  in  this  trial,  when  yon  look  to  the 
history  of  the  formation  of  the  Constitution 
•very  intendment  is  to  be  taken  to  the  con- 
trarr. 

Now,  without  taldng  np  too  much  time.  Sen- 
ators, on  this  qaestion,  interesting  and  im- 
portant as  it  is,  I  beg  leave  to  remind  yon  of 
some  facts  connected  with  the  history  of  this 
subject.  I  do  not  considerUiat  it  is  necesaaiy 
for  me  to  bring  in  volumes  here  and  to  read 

fage  after  page  to  the  Senate  npon  this  subject 
take  it  for  granted  that  Senators  are  informeiL 
and  no  doubt  a  great  deal  better  informed 
upon  it  than  I  am.  All  that  I  deem  it  material 
and  important  to  do  is  to  refresh  your  recol- 
lection in  regard  to  some  of  the  circumstances 
connected  with  the  incorporation  of  this  pro- 
vision Into  the  Constitution  of  the  United 
States.  You  will  recollect.  Senators,  that 
when  the  Constitution  was  about  to  be  formed 
various  plans  of  government  were  offered. 
Without  Dringine  in  the  volumes  or  taking  up 
the  time  of  the  Senate  to  read  at  length  tho 
different  plans  of  government  which  were  pro- 
posed by  different  members  of  the  Convention 
that  formed  the  Coiistitution,_  I  only  call  yoar 
attention  to  so  much  as  I  think  is  pertinent 
to  this  question.  Yon  remember  that  Colonel 
Hamilton'  introduced  what  was  called  a  plan 
of  government,  and  in  the  ninth  section  of  that 
it  was  provided  that— 

"  Ooveraon,  Senators,  and  all  officeriof  the  United 
States  to  be  liable  to  impeachment  for  mol  and  oor- 
mpt  conduct,  and  upon  conviction  to  be  removed 
from  office  and  disoualifled  from  holding  ai)y  plaoe 
of  trust  or  profit;  all  impeachments  to  be  tned  by  a 
court." 

Mark  the  proposition,  for  it  is  in  the  light 
df  these  propositions  that  I  maintain  we  are  to 
arrive  at  a  true  and  correct  interpretatloa  of 

the  Constitution  itself: 

"All  impeachments  to  be  tried  by  a  court,  to  con- 
sist of  the  ohief  or  aenior  judge  of  tho  superior  court 
of  law  in  each  State:  Provided,  that  such  judge  hold 
his  place  during  good  behavior,  and  haive  a  perma- 
nent salary." 

That  was  introduced  on  the  18th  of  June, 
1787,  and  will  be  found  in  1  Eliot's  Debates 
on  the  Federal  Constitution,  page  180.  Mr. 
Randolph  had  a  plan  of  government ;  and  the 
thirteenth  proposition  contained  in  Mr.  Ran- 
dolph's plan  was  in  these  words : 

"Rfolved,  That  the  jurisdiotion  of  the  national 
judiciary  shall  extend  to  oases  which  respcot  the 
collection  of  the  national  revenue,  impeachment  of 
any  olBeer,  and  questions  which  in  voiv*  the  national 
peace  and  harmony." 

That  was  introduced  on  die  19th  of  Jane< 
1787,  and  is  set  out  in  1  Eliot's  Debates, 
page  182.  In  Mr.  Charles  Pinckney's  plan, 
introduced  on  the  19th  of  May,  1787,  foor 
days  after  the  Convention  was  organised,  it 
was  provided  that — 

"The  jurisdiction  of  tho  oonrt  to  be  termed  the 
Supreme  Court  should  extend  to  the  trial  or  im- 
peachment of  officers  of  the  United  States." 

That  is  set  oat  in  the  first  volume  of  tho 
Madison  Papers,  page  131.  Mr.  Madison  pre- 
ferred the  Supreme  Court  for  the  trial  of  im- 
peachments, or  rather  a  tribunal  of  which  that 
should  form  a  part.  (See  the  Supplement  to 
Eliot  and  6  Madison  Papers,  p.  628.)  Mr. 
Jefferson,  in  his  letter  of  the  22d  of  Feb- 
ruary, 1798,  to  Mr.  Madison,  alludes  to  Mr. 
Tazewell's  attempt  to  have  a  jury  trial  of  im- 
peachments. That  will  be  found  in  the  fbortk 
volume  of  Jefferson's  Works,  page  216.' 

Mr.  Hamilton,  in  the  Federalist,  No.  66,    • 
says; 

"  Would  it  have  been  an  improvement  of  the  plaa 
t»  have  unitsd  the  Supreme  Court  with  the  SoBato  \n 
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tk»  fomataon  of  tke  «mH  V  MilMa«i«<i!a(tT  Thii 
nnion  would  certainly  hare  been  attended  with  bbt- 
eral  advantages ;  bat  would  tbey  not  have  been  over- 
balanced by  the  8ignal-disadvan1««e  already  <tated, 
aiieinc  from  the  acen«y  of  the  Mune  jadces  in  the 
Rouble  prosecution  to  whieh  the  offender  would  be 
liable?  To  a  certain  extent  the  benefits  of  that 
union  will  be  obtained  from  makins  the  Chief  Ju>- 
tioe  of  the  Saprem^Court  the  preeioent  of  the  ooort 
of  impeachmeots,  aa  ii  proposed  to  be  don«  in  the 
plan  of  the  convention;  while  the  inconvenfencea  of 
as  enUre  faiearporatiaD  of  the  former  Into  the  latter 
will  be  substantially  avoided.  Xlua  waaparh***  tiM 
prudent 


Mesan.  Madison,  Hmob,  Morris,  I^ekiMy, 
Williamsoo,  and  81i«naan  disomaed  tile  im> 
peachment  question,  aad  in  lies  of  tko  words 
"bribery  and  maladmiDisfacatioB,"  Colonel 
Mason  sabstitBled  the  words  "  otJierhigfa  crimes 
and  Biisdemeanors  against  the  State,"  as  is 
shown  in  5  Eliot's  Debates,  and  Madison 
P^Mrs,  628,  529.  On  the  8aiB»  day  a  oom- 
mittee  of  style  and  arrangeinent  was  appointed, 
oonsisting  of  Messrs.  Johnson,  Hamilton,  Mor- 
ris, and  King.  On  Wednesday,  the  12lh  of 
September,  1787, Or.  Johnson  reported  a  digest 
of  the  plan.  On  Monday,  the  171k  of  Septem- 
ber, 1787,  the  engrossed  Constitation  was  read 
and  signed,  as  will  be  seen  ia  6  Madison 
Pwers,  pttfie  668. 

8o  far.  Senators,  as  I  have  examiaed  this 
question  it  does  not  appear  when  or  bow  the 
words  "when  the  Presideat  of  the  United 
States  is  tried  the  Chief  Jnstiee  shall  preside," 
now  in  the  Constitation,  were  inserted.  No 
doubt  you  are  much  better  informed  upon  this 
subieot  than  myself^  I  have,  however,  seen  it 
stated  that  they  must  have  been  introduced 
upon  a  compromise  ia  a  committee,  and  that 
this  fact  is  shown  by  Mr.  Madison's  writings; 
but  in  the  researches  which  I  have  been  able 
to  make  in  the  comparatively  short  time  dar- 
ing which  this  investigation  has  been  going  on 
I  have  not  been  able  to  asewtain  whether  that 
r^erence  is  corrget  or  not.  J  have  not  had 
the  long  period  M  twelve  months'  incubation 
which  the  gentlemen  on  the  oUier  side  have 
had  within  which  to  prepare  myself  upon  this 
ffe»A  sul:>iect.  But  so  rar  as  1  do  comprehend 
or  nnderstaud  it  I  maintain  the  following  prop- 
ositions, to  which  I  ask  the  attention  of  the 
Chief  Justice  and  of  the  Senate;  I  shall  not 
dwell  upon  them  at  any  great  lengtii ;  it  will 
be  for  yoa,  Senators,  and  tor  him.  to  judge  and 
decide  whether  any,  and  if  any,  how  many  of 
them  are  founded  in  sound  reason. 

I  say  that  the  law  of  Parliament  famishes 
no  satisfactory  exposition  as  to  the  ofi&ce  and 
duty  of  the  Chief  Justice  on  an  impeachment 
trial.  The  interpretation  must  have  been 
found  in  the  li^ht  of  the  ciroamstaace  under 
which  the  provision  was  inserted.  The  anx- 
iety of  many  meoUMrs  of  the  Convention  to 
intrust  impeachment  to  a  iudici^  tribunal 
proves  that  tbey  believed  the  learning  and 
intelligence  of  the  judges  were  essential  ele- 
laeats  to  a  fair  determination.  I  think  that  is 
one  of  the  most  important  considerations  in 
the  investigation  of  this  great  question.  Yon 
iiave  seen  that  one  of  the  plans  was  to  have 
impeachment  tried  by  a  oooit  to  be  constituted 
of  judges  from  each  of  the  States;  anotherplan 
was  to  have  them  tried  by  the  Supreme  Court 
of  the  United  States :  and  another  plan  was  to 
have  the  Sapieme  Court. associated  with  the 
Senate  upon  the  trial.  Mark  you,  every  one  of 
these  plans  of  impeachment  looked  to  judicial 
aid  and, assistance  in  the  trial  of  the  cause: 
and  when*  the  Convention  finally  determined 
that  the  Chief  Justice  should  preside,  I  main- 
tain, Senators,  they  determined  that  he  should 
come  here  as  a  jnd^,  that  he  should  oome 
here  clothed  as  he  is  in  his  robes  of  office,  that 
he  should  declare  the  law  and  pronounce  a 
judicial  opinion  upon  any  question  arising  in 
the  cause.  And  while,  sir,  I  know  it  is  for 
your  Honor  to  determine  what  course  yon  will 
pursue,  while  I  do  not  presume  to  dictate  to 
this  honorable  court  or  to  the  Chief  Justice 
who  presides  over  it — it  is  my  province  to 
argue;  it  is7our  province,  sir,  to  decide  and 
to  determine — I  yet  respectfully  insist  before 
the  Senate  and  the  world  that  I  have  the  right, 
as  one  of  the  counsel  for  the  Pcesidant  of  the 


Uaited  States,  to  call,  as  I  do  eall,  upon  the 
venerable  Chief  Justice  who  presides  over  your 
deliberations  for  an  expression  of  his  judgment 
and  opinion  upon  any  question  of  law  which 
may  arise  in  this  case. 

And  how,  in  the  name  of  common  sense, 
does  this  doctrine  of  mine  trench  in  the  slight- 
est degree  upon  any  right  or  privilege  of  the 
American  Senate  ?  Does  it  conflict  with  any 
detjr  or  with  any  power  that  is  imposed  upon 
yon  by  the  Constitution  of  our  common  coun- 
try? Senators,  learned  as  yon  arej  respect- 
able as  is  your  standing  at  home,  high  as  is  the 
position  which  the  States  that  have  placed 
you  here  have  conferred  upon  yoa,  you  may 
still  derive  instruction  from  the  opinions  of  a 
gentleman  learned  in  the  law  and  holding  the 
highest  j ad icisl  office  in  the  iand.  Does  it  in- 
vade any  privilege  or  any  prerogative — though 
I  do  not  like  to  use  that  word — or  any  power 
of  the  American  Senate  to  say  that  we  ask  that 
they  may  be  guided  in  their  deliberations  by 
the  profound  and  dispassionate  judgment  of 
one  who  is  presumed  to  hold  the  scales  of  jus> 
tice  in  an  unfaltering  and  nntrembling  hand, 
one  who  holds  his  office  independent  of  popu- 
lar excitement  and  popular  commotion,  one 
who  has  been  elevated  to  his  high  and  loi^ 
position  because  of  his  learning,  bis  integrity, 
his  talents,  his  character?  Is  it,  I  ask,  any 
disparagement  even  to  the  American  Senate, 
to  respectfully  request  of  him  that  he  shall 
deliver  an  opinion  to  you  upon  any  of  the 
questions  that  may  arise  in  this  cause? 

Then,  Senators,  it  will  be  for  yon  to  judge 
and  determine  for  yourselves,  under  such  opin- 
ion, what  may  be  the^nty  that  you  have  to 
perform  in  this  case.  I  insist  that  so  far  from 
this  being  an  argument  in  disparagement  either 
of  the  power  or  of  the  intelligence  of  the  Sen- 
ate, it  18  an  ar^ment  which  in  its  nature  is 
calculated  to  aid  the  Senate  as  a  conrt  in  ar- 
riving at  a  correct  conclusion ;  and  that  no 
man  who  regards  the  Constitution  and  the  laws 
of  tiie  land,  no  man  who  is  in  search  of  jus- 
tice, no  man  who  is  willing  to  see  the  laws 
fidthflilly  and  honestij  and  impartially  ad- 
ministered, can  for  one  moment  deny  the  right 
of  this  great  civil  magistrate,  clothed  in  his 
judicial  robes  and  armed'  with  all  the  power 
and  authority  of  the  Constitation,  to  declare 
what  he  believes  to  be  the  law  upon  questions 
arising  in  this  cause. 

I  hope  you  will  pardoa  me  for  dwelling  on 
this  point  for  a  few  moments,  as  it  has  not 
been  discussed,  I  believe,  by  any  of  the  gen- 
tlemen who  are  counsel  for  the  President. 
Indeed,  I  do  not  know  that  I  represent  the 
opinion  of  any  genUeman  who  is  counsel  for 
the  President  except  myself;  but  I  think  that 
as  one  of  his  counsel  I  have  a  right  to  submit 
any  views  or  opinions  that  I  entertun  in  refer- 
ence to  the  case  to  the  consideration  of  the 
Chief  Justice  and  the  Senators.  When  yoa 
look  to  the  clause  of  the  Constitation  under 
which  this  poww  is  conferred  I  say  that  every 
word  in  it  ia  a  technical  word.  The  Senate 
shall  try  an  impeachme&t.  I  do  not  quote  the 
w<»ds  literally,  and  it  is  not  necessary  to  tarn 
to  them.  They  are  faniiliar  to  you  all.  The 
Senate  is  to  try  an  impeachment ;  and  upon 
this  trial  the  Senators  shall  be  opoa  oath  or 
affirmation ;  and  when  the  President  is  tried 
the  Chief  Justice  shall  preside. 

What  is  the  meaning  of  the  word  "  tritd?" 
It  is  unnecessary  for  me  to  entemntoaoy  dab- 
orate  definition  of  it.  It  is  enoagh  for  me  to 
say  that  it  is  not  used  in  the  OoDstitatioii  ia 
the  sense  of  suffering ;  it  is  not  used  in  the 
Constitation  in  many  of  the  seases  that  it  is 
used  in  o<Bnmon  parlaoce ;  bat  it  is  nsed  in 
the  sense  of  a  judicial  proceeding,  and  here,  as 
I  have  admitted,  you  most  go  to  the  fountains 
of  the  Eio^lish  law,  you  must  go  to  the  terms 
that  were  m  existence  at  the  time  when  the 
Constitution  was  adopted^  for  the  purpose  of 
'ascertaining  and  deteraining  what  is  the  meaa- 
iogof  the  word  "tmL"  It  is  a  wocd  dear  to 
evety  Englishman ;  it  is  a  word  dear  to  every 
American.  The  idea  of  a  judicial  trial,  atri^ 
ia  wfauh  »  Jodie  is  to  preside,  a  trial  i»  whieh 


a  nan  skilled  in  ^e  law  and  supposed  to  be  a 
man  of  integrity  and  independence  is  to  pre- 
side, is  a  proceeding  that  is  dear  to  every  Eng- 
lishman and  dear  lo  every  American  ;  because 
for  centuries  it  has  been  regarded  in  England, 
and  ever  since  the  formation  of  our  own  Gov- 
ernment here,  as  essential  to  the  preservation 
of  the  liberty  of  the  citiaen  that  a  trial  is  to  be 
oonducted  with  all  theud  of  judicial  interpret- 
ation that  can  be  afforded. 

Mr.  Worcester  defines  "preside"  to  be  "set 
aside  or  placed  over  others ;  to  have  authority 
over  others;  to  preside  over  an  assemblage." 
"  Trial"  is  not  used,  as  I  soy,  in  the  sense  of 
temptation  or  suffering,  but  to  convey  the  idea 
of  a  judicial  proceeding  similar  to  a  court  and 
jury.  And  1  insist  that  when  the  term  "  Chief 
Justice"  is  used  as  it  is  the  term  "  Chief  Jus- 
tice" is  itself  a  techaical  word.  What  does  it 
mean?  It  means  a  judicial  officer.  The  Consti- 
tution does  not  say  in  so  many  words  that  there 
shall  be  a  judicial  tribunal  in  which  there  shall 
be  a  ehief  justice.  It  authorizes  Congress  to 
create  judicial  tribunals.  It  took  it  for  granted 
that  there  would  be  a  court ;  it  assumed  that 
in  that  court  there  would  be  a  chief  justice, 
and  that  he  should  be  a  judge  ;  and  when  it 
assumed  that  it  assumed  that  he  should  act  ia 
the  capacity  which  I  have  insisted  upon. 

Without  dwelling  upon  this  ar;gament  fur- 
ther, I  can  only  say  that  in  the  views  which  I 
entertain  of  thequestion  I  conceive  it  to  be  one 
of  the  most  important  questions  that  ever  were 
presented  for  consideration  in  this  or  any  other 
country.  So  far,  we  all  know.  Senators,  that 
this  is  the  first  case  under  the  American  Con- 
stitution in  which  the  Senate  has  been  called 
upon  OS  a  court  of  impeachment  to  tiy  the 
Chief  Magistrate  of  the  land.  If  oar  Govern- 
ment survives  the  throes  of  revolution,  if  our 
Government  continues  as  it  is,  undiminished, 
unimpaired  in  the  hands  of  posterity,  the  pre- 
cedent which  you  are  to  form  now  will  last  for 
a  thoasaad  years  to  come,  and  the  decision 
which  is  made  now  is  a  decision  that  will  be 
quoted  in  after  ages  and  that  will  be  of  the  very 
utmost  and  highest  importance ;  and  I  main- 
tain that  in  the  view  which  has  been  presented 
we  have  a  right  to  call  upon  the  Chief  Justice 
to  act  not  merely  as  presiding,  officec^  but  to 
aeit  as  a  judge  in  the  conduct  and  management 
of  this  trial. 

I  have  already  referred  to  some  startling  and 
extraordinary  propositions  which  are  made  by 
the  Managers;  1  must  notice  some  others.  Mr. 
Manager  Binoham  says — I  quoted  the  expres- 
sion awhile  ago — that  yon  are  "a  rule  and  a 
law  unto  yourselves."  Mr.  Manager  Butlek 
proclaims  that,  "a  constitutional  tribunal,  yon 
are  bound  by  no  law,  either  statute  oreommon." 
He  says,  further,  that "  common  fiame  and  cur- 
rent history  may  be  relied  on  to  pro  va  the  facts ; " 
that  is,  to  prove  the  President's  course  of  ad- 
ministration; and,  farther,  that  "  the  moment- 
oos  question"  is  raised  "whether  the  presi* 
deatial  offiee  ought  ia  fact  to  exist." 

Senators,  in  the  whole  progress  of  Amerioaa 
history  I  have  never  read  or  heard  or  seen  three 
such  startiing  propositions  as  these  which  are 
insisted  up»n  by  the  honorable  Managers  oa. 
the  other  side.  They  are  dangerous  to  liberty. 
They  are  dangerens  to  the  perpetaity  of  the 
Constitution  aad  the  American  Qovemment. 
They  weald  overthrow  every  principle  of  jostiee 
and  of  law  which  is  known  to  the  civilized 
worM  if  they  were  carried  oat  to  the  extent 
which  the  honorable  gentlemen  iosist  upon. 
Ia  this  land  of  liberty,  this  land  of  law,  thie 
land  where  we  harve  a  written  Constitation, 
who  ever  heard  ordreamed  that  such  doctrines 
would  be  aesetted  hare? 

If  I  do  not  misunderstand  the  language  of 
the  honorable  geatlemaa  who  opened  the  case, 
he  thinks  that  this  Beaele  has  the  power  to  set 
aside  tiie  Coostitntton  of  the  United  States 
itself.  Maay  of  the  most  eaioeBt  aad  learned 
writers  in  Enghwd  and  oar  ewa  coaatry,  ia 
treating  oa  the  eabjeet  of  the  diatribatioa  of 
powers  between  the  three  de(win«eBts  of  the 
Qovenuueat,  the  exAcotivej  the  JegislatiTe,  aad 
tbejadioial  triha— 1|  haw  aoaaMd  h  oat*  «f 
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wfuraing  tint  the  daagw  is  to  b«  «ippr«heTide4 
from  the  execative;  itia  not  to  be  apprehended 
from  tlie  jadicial  department,  but  it  is  to  be 
apprehended  from  the  encrosohments  of  the 
Legislature,  from  the  popdlar  branch  of  the 
Oovernment ;  and  now  we  hear  a  learned,  able, 
and  distingaished  leader  of  the  Hoose  of  Hep- 
reaentatives.  the  chief  Manager  in  this  impeach- 
ment trial,  bcrfdif  asmiKing,  as  I  naderstand 
his  argument  before  the  American  Senate,  that 
yon  have  the  right  to  jndge  and  determine  for 
yonrselves  whether  the  American  Constitation 
shall  last. 

Senators,  snch  a  notion  is  not  in  oonfermity 
to  the  heath fal  doctrines  of  the  American  Con- 
atitutiou.  The  real  tnie  sorereignty  in  this 
land  is  not  in  you  ;  it  is  not  in  the  President ; 
it  is  not  in  the  Chief  Justice ;  it  i«  in  the  Amer- 
ican people,  and  they,  and  they  only,  can  alter 
their  Constitution.  No  Senate,  no  House  of 
Bepresentattves,  no  judge,  no  Congress  can 
alter  the  Araerioan  Constitution.  I  know  that 
now-a-days  it  excites  almost  ridienle  with  some 
to  hear  anything  said  in  behalf  of  the  Ameri- 
oao  Constitution.  On  one  occasion  since  the 
commencement  of  t^is  trial,  when  a  witness 
spoke  of  the  President  of  the  United  Slates, 
saying  that  he  intended  to  support  the  Consti- 
tution of  the  country,  it  excited  a  universal 
smile  in  the  Senate  and  in  the  gallery.  That 
venerable  instrument  which  was  established  by 
the  wisdom  of  some  of  the  bravest  and  best 
men  that  the  world  ever  saw,  that  noble  instru* 
ment  which  was  pnrcbased  with  the  blood  and 
tiie  treasure  of  the  Revolution,  and  which  we 
have  been  accustomed  to  regard  with  sacred 
reverence,  seems  to  have  been  so  often  tram- 
pled upon  and  violated  n  this  land  that  when 
one  dares  to  mention  it  with  something  of  the 
nverenee  of  ancient  times,  something  of  the 
respect  which  we  have  been  accustomed  to 
cherish  for  it,  it  excites  a  smile  of  derision  and 
laughter  in  the  land.  Ood  grant  thai  a  more 
bealthfol  sentiment  ma^  animate  and  inspire 
the  hearts  of  the  American  people,  and  that 
we  shall  retard,  now  that  this  war  has  passed 
away,  to  something  of  oar  ^mer  veneration 
and  respect  for  the  American  Constitation,  and 
that  we  shall  teach  oor  children  who  are  to 
come  after  us  to  1ot«  and  revere  it,  as  wae 
taught  in  tines  past,  as  the  political  bible  6f 
the  country ;  that  it  is  not  to  be  treated  with 
anght  but  that  respect  and  that  reverence  and 
that  high  consideration  which  we  were  formerly 
accust^ed  to  bestow  on  it. 

"  Common  fame  "  yon  are  to  resort  to  I  Ifl 
it  possible  that  we  have  come  to  this?  Is  it 
possible  that  this  great  impeachment  trial  has 
reached  so  "  lane  and  impotent  a  oonclusion ' ' 
as  this,  that  the  honorable  Manager  is  driven 
to  the  necessity  of  insisting  before  you  that 
common  iamo  is  to  be  regarded  as  evidence  by 
Senators  ?  I  hope  it  will  not  grate  harshly 
npon  your  ears  when  I  r^>eat  the  old  and 
familiar  adage  that  "  common  fame  is  a  com- 
mon  liar."  Are  th«  Senators  of  the  (Tnited 
States  to  try  the  Chief  Executive  Magistrate 
apon  niBtor,  dte  most  dangerons,  the  most 
naeertain,  the  most  unreliable,  the  most  fatal 
and  destructive  proof  that  erer  was  ofl^red 
under  the  sun  7  Why,  tiie  glory  and  boast  of 
IIm  liaglfsh  law  and  of  the  American  Ooasti' 
tution  are  that  we  have  certain  fixed  principles 
of  law,  fixed  principles  of  evidence  tMt  are  to 
guide,  to  govern,  to  control  in  the  ittv«stig«tioH 
of  causes ;  and  one  of  the  beantlea,  one  of  the 
pnatest  peefootioBs  of  the  system  of  AmericMi 
jBTisprQdenco,  is  that  when  jroo  go  into  a  court 
of  jostioe  nothing  scareely  is  taken  by  iiktent. 
Tura  sits  the  jod^ ;  thore  arethe  inry;  here 
are  the  witnesses  who  mK  oaUed  opon  to 
tiletiiy ;  tfaey  are  not  altcwed  to  give  in  evidence 
any  raoMr  tluU  may  have  been  afloat  in  the 
oo«ntry ;  tlray  are  compeMed  to  speak  of  facta 
wiihia  their  own  kaowledae.  TIm  case  is  in- 
vestigated slowly,  oaatioady,  lielifaeMUly.  The 
tenth  is  arrived  as,  not  by  any  bas^  coaeksioa, 
bat  H  is  arrivaA  at  upon  soleom  trial  and  apoa 
patient  and  faithful  investigation  i  and  w^n 
tiM  result  is  attained  it  ooamands  tha  con- 
AteM»«f  tlMMMtiy,  it  fMWM  th»  i^pMba^ 


tlon  of  the  worid,  and  that  result  is  acqalescfld 
in  by  the  citizen  ;  and  if  it  be  in  a  higher 
court  it  passes  into  the  history  of  law  and  goes 
down  to  posterity  as  a  precedent  to  be  fol- 
lowed in  all  time  to  come ;  and  herein,  Sen- 
ators, is  the  great  security  of  the  liberty  that 
the  American  people  enjoy. 

I  hope  yon  will  pardon  me  fe*  giving  utter- 
ance to  one  thought  in  this  connection.  I 
shall  not  say  that  it  is  original,  bat  it  it  a 
thought  which  I  have  often  cherished  and  in- 
dulged in.  It  is  this :  that  the  liberty  of  the 
American  peopleisriotthat  liberty  merely  which 
is  defined  in  written  constitutions;  it  is  not 
that  liberty  which  is  enforced  by  congressional 
enactment;  but,  little  as  the  American  people 
think  of  it — and  would  to  God  that  they  woald 
think  of  it  a  thousand  times  more  intensely  than 
they  do — the  only  liberty  that  we  have  now  or 
ever  have  had,  so  far  as  the  American  citizen 
is  concerned,  is  that  liberty  which  is  enforced 
and  secured  in  the  judicial  tribunals  of  the 
country.  We  talk  about  our  social  equality. 
We  talk  about  all  being  free  and  equal.  It  is 
an  idle  song,  it  is  a  worthless  tale,  it  is  a  vain 
and  empty  expression  unless  that  liberty  and 
that  equality  are  enforced  in  a  court  of  justice. 
There  it  is ;  I  have  seen  it  there,  and  so  have 
you.  It  is  the  only  place  that  I  ever  did  see 
It.  The  poor  man,  the  bnmblest  man  npon  the 
face  of  the  earth,  I  have  seen  come  there  as  a 
plaintiCF  or  a  defendant;  I  have  Seen  a  thou- 
sand times  the  impartial  judge,  sitting  blind  to 
all  external  emotions  and  impressions,  declare 
the  law  and  try  the  cause  and  administer  jus- 
tice to  this  poor,  ignorant,  unfortunate  man 
agninst  the  richest  an^the  most  powerful  of 
the  land.  There  is  your  law,  there  is  your 
JDBtice,  there  is  the  only  liberty  that  is  worthy 
of  enjoyment;  and  to  talk  about  common  fame 
and  common  rumor  being  admitted  before  the 
highest  tribunal  known  to  the  Constitution  as 
a  criterion  of  judgment  would  be,  if  admitted, 
to  overthrow  the  Constitation  itself,  and  to 
destroy  the  liberty  which  has  thus  far  been 
enjoyed  in  the  land. 

*'A  law  unto  yourselves  I"  Senators,  if  this 
be  80  our  Constitution  has  been  written  in  vain. 
If  this  be  BO,  all  the  volumes  that  swell  the 
public  libraries  of  the  country  and  the  private 
libraries  of  lawyers  and  statesmen  have  been 
written  and  published  in  vain.  "A  law  unto 
yourselves!"  That  carries  us  back  almost  in 
imagination  to  the  days  of  the  Spanish  Inqui- 
sition, to  some  of  those  dark,  secret,  unknown 
tribunals  in  England,  in  Venice,  in  the  Old 
World,  whose  proceedings  were  hidden  from 
mankind  and  whose  judgments  were  most  aw- 
ful and  terrible  and  fearful  in  their  results. 
No,  sirs ;  no.  I  deny  that  yon  are  a  law  unto 
yourselves.  I  maintain  that  you  have  a  Con- 
stitution. I  insist  that  yon  must  look  not  to 
parliamentary  history  for  the  reasons  that  I 
nave  already  stated,  but  look  to  the  common 
law,  not  as  on  authoritative  exposition  of  all 
the  duties  which  are  incumbent  on  you,  but  as 
a  gnide  to  enlighten  your  judgments  and  your 
understandings,  and  that  you  mast  be  governed 
by  those  great  eternal  principles  of  justice  and 
of  reason  which  have  nownnp  with  thegrowth 
of  centuries  and  which  lie  at  the  very  founda- 
tion of  all  the  liberty  we  enjoy.  This,  Sen- 
ators, is  what  I  insist  is  the  tme  doctrine  of 
the  American  Constitution;  and  that  this  wild, 
latitadiaarian,  anauthoriiied  fnterpretation  of 
tha  honorable*  Manager  can  find  no  lodgment 
anprwhere  in  view  of  the  correct  and  etemtd 
pnnciples  of  justice  that  are  incorporated  into 
the  American  Constitution  and  form  part  of 
the  law  in  every  State. 

If  that  be  so,  if  you  aw  governed  by  no  law, 
if  you  are  "  a  law  unto  yourselves,"  if  the  Con- 
stitution has  nothing  to  do  with  it,  if  "  com- 
mon fame"  and  "  common  mmor"  are  to  gov- 
ern and  control  here,  then  the  very  oath  that 
y«B  have  solemnly  taken  is  an  extra- judicial , 
oatti>  not  binding  upon  the  conscience,  not 
binding  according  to  the  laws  of  the  land,  add 
it  would  iMrest  the  moat  dangerous  power  in 
the  Senate  of  the  United  States  that  ever  was 
iM<ss*e4  itiMytsilMUMtapefi  HMfafMef  tbd 


earft.  K  irotiM '  enable  the  Senate  of  tMb 
United  States,  under  the  pretext  of  being  "a 
law  unto  yourselves,"  to  O'sfeat  the  will  of  the 
American  people  and  remove  from  oflSce  any 
man  who  might  be  displeasing  to  yon,  to  set 
at  naught  their  election,  and  to  engross  into 
your  own  hands  all  the  power  of  the  Constitu- 
tion. Senators,  I  can  conceive  of  no  despot- 
ism worse  than  tbis.  I  can  conceive  of  no 
danger  n)«nae{Rg  the  liberties  of  the  Ameri- 
can people  more  awful  and  fearful  than  the 
danger  tiiat  menaoes  them  now,  if  this  doc- 
trine finds  any  sort  of  favor  in  the  nsind  or 
the  heart  of  any  Sensitor  to  whom  It  is  ad- 
dressed. I  repeat,  in  regard  to  this,  as  I  did 
in  regard  to  some' ether  matters  awhile  ago, 
that  1  do  not  believe  the  American  Senate 
will,  for  oiie  mocaent,  cherish  any  Hoeh  doe- 
trine  or  act  upon  it  in  the  slightest  degree. 
I'he  doctrine  wo>nM  prostrate  all  the  ramparts 
of  the  CoBstitution,  destroy  the  will  of  the 
American  people,  and  it  would  -engross  into 
the  hands  of  the  Congress  of  the  U-nited  States 
all  those  powers  which  were  iiitended  to  be 
confided  to  the  other  departmewis  and  dis- 
tributed among  them. 

Mr.  Chief  Justice,  in  considering  the  ease 
now  before  as,  there  is  a  prelimimLry  questioo 
underlying  it  which  is  of  very  eonsidernWe  m- 
terest ;  and  it  is,  what  are  crimes  and  misde* 
meanoTS  nader  the  Constitution?  But,  before 
I  pass  to  that,  I  desire,  while  considering  some 
of  the  extraordinary  arguments  that  have  been 
presented  by  the  honorable  Maitagera  on  the 
other  side,  to  remind  the  Senate  and  the  Chief 
Justice  of  one  propositioii  which  was  paraded 
at  an  early  day  of  this  trial.  I  regretted  almost 
the  moment  I  took  my  s«it,  after  it  was  an- 
nounced, that  I  bad  not  answered  it  then ;  but 
it  is  in  your  record,  and  it  is  not  too  late  to  give 
a  rassing  remark  to  it  now. 

The  honorable  Manager  [Mr.  Bttl'sr}  noads 
use  of  the  expression  that  "The  great  palse 
of  the  nation  beats  perturbedly,  pMtuses  fitfully 
wheu  we  pause,  and  goes  forward  when  we  go 
forward."  And  you  have  been  told  time  and 
again  that  the  honorable  Managers  are  aetinr 
for  "all  the  people  of  the  United  States."  I 
may  have  something  to  say  about  that.  Sena- 
tors, l^efore  I  close  the  remarks  I  have  to  make 
to  you  ;  but  I  shall  postpone  the  consideration 
of  that  for  the  present. 

Yes,  the  public  pulse  beats  perturbedly ;  it 
pauses  when  yon  pause;  it  goes  forward  wliea 
you  go  forward ;  and  you  have  been  told  time 
and  again  that  the  people' out  of  doors  are 
anxious  for  the  conviction  of  the  President  of 
the  United  States.  Will  you  permit  me.  Sen- 
ators, to  be  guihy  of  the  indecorum  almost  of 
saying  one  word  abont  myself,  and  I  only  say 
ilby  way  of  stating  an  argument  In  the  whole 
course  of  my  profesfflonfl  career,  from  the  tinse 
I  first  obtained,  as  a  young  man,  a  license  to 
practice  law,  down  to  the  present  moment,  I 
never  had  the  impudence  or  the  presumption 
to  talk  to  a  jndge  out  of  court  about  any  case 
in  which  I  was  concerned.  My  argnnnents* 
before  him  have  always  been  made  in  contt, 
always  made  in  public.  I  have  had  sufficient 
respect  for  the  independence  ofthe  judges  before 
whom  I  have  baa  the  honor  to  practice  my 
profession  to  take  it  for  granted  Ibat  tb^  were 
men  of  honor,  men  of  intelligence,  and  that 
they  would  not  bear  any  remarks  Uiat  I  wonld 
attempt  to  infuse  into  their  understaqdinga  oat 
of  doors  and  not  in  the  presence  of  my 
adversary. 

But  the  doctrine  here  is  that  the  public 
pnlee  beats  in  a  i>articnlar  direction.  Have 
we  come  to  this?  Is  this  case  to  be  tried  by 
the  greatest  court  in  Christendom,  not  npon 
law,  not  npon  evidence,  not  under  the  instme- 
tions  ofthe  Chief  Justice  ofthe  United  States, 
bat  tried  npon  common  rumor ;  and  is  it  to 
become  interesting  or  cease  to  be  interesting 
jnst  according  to  the  beating  of  the  pnblie 
pulse?  Why,  Senators,  if  it  were  not  that  if 
do  not  intend  to  say  one  word  thai  is  designed 
to  be  ofienaive  to  any  of  the  gentlemen  on  the 
other  side  or  to  any  Senator,  I  would  say  that 
I  %(mld  «lBte8t  regard  tUs  m  aa  inaaHiiig 
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wgwivwt  to  then  ;  bat  I  dwU  aataialM  «ae  «f 
(hat  expression.  It  is  not  my  iatentioe,  i»  mtj- 
thia^  r  have  said  or  majr  say,  to  wound  the 
Mnsibilities  of  aay  one  or  to  give  ao;  JMl  eanae 
«f  offense  to  aayboily  who  is  ia  any  way  cea- 
oected  with  this  case.  But  you  are  to  try  it  ac- 
cording to  tlM  public  pulse  I  Whataa  MKBioeat 
to  adranee  to  the  Ameriean  Senate  I  What  «n 
arenment  to  pat  forth  to  the  American  nation  I 
Ail  history  teems  with  examples  of  the  grww,' 
•i^ragaau*^  i^toatiee  that  hw  beea  done  in 
cnounal  Inats,  hi^  and  low,  ia  parliameai- 
txy  tribnnala,  and  ib  the  eoarte  of  jtutiea ;  and 
lam  aficaidthatourowacMiatfyiaBeteatireiy 
exempt  from  some  notable  initnnofla  of  it,  whaie 
{lopular  clamor  waa  allewed  t»  wflaaaoe  tke 
judunent  of  judcaa;  anil  thoM  insMaeee 
whi«ii  an  ceeofdaa  in  .kietary,  tbeeo  iaataaow 
of  blood  a«d  of  morder  and  of  votrage  a^d 
pf  wrong  that  haye  been  pwpetrated  in  the 
nama  of  josUce,  are  an  admonitiou  to^ta  tlMt 
the  pnblio  fuua  aboald  hava  notiiiiig  (0  do 
vitb  yoar  jadgment. 

Saoaton,  Kgardkg  araqr  tna«  wfaoM  I  mi- 
dteaaaa  a  iud||e,  aa  a  swoes  judge,  idlow  me 
£>r  one  n>omaiit  to  call  your  aUanuon  to  ome 
gm«t  tdai.  in  this  ewmin  whioh  I  hope  ia 
aoDM  of  iU  prineiplM  wiU  be  a  gaida  to  y«B ; 
«nd  I  do  not  think  it  will  be  aa  uawocdty  gnide 
in  the  ioveatigatiou  which  ^ou  hare  to  make 
itera.  There  waa  a  eaee  wUeh  ocenrted  in  the 
early  hittoiy  of  the-  AaMriMW  nation  whaee 
(here  wa«  a  gteat  politieai  trial.  The  warae 
of  popular  eixcitament  ran  high.  It  wae  aa^M*- 
atoed  that  the  Preaident  of  the  United  Statw 
himself  desired  the  eonvietioa  of  the  offender. 
The  publia  p«Ue  beat  fit&lly  thecu  It  went 
forwmi  as  the  judge  went  ibrwaid,  and  it  west 
backward  as  the  jndge  went  backward.  It  was 
a  |(ie«t  oooasioB.  It  was  one  of  the  moet  iUua- 
trious  trials  that  ever  aeoanad  im  Bagliah  or 
American  j  vispwdeate. 

Theresas  the  great erinuMd,  aMtaUygniH/ 
no  doubt,  for  so  be  has  been  held  in  the  jndf 
meut  of  posterity.  There  sat  tlie  judge,  one 
of  the  Ulttstrions  predecessors  of  the  distia- 
gaished  gentleman  who  presides  over  year  de- 
li berationa  now.  There  he  sat  calm,  nnmoved, 
anawed,  nnmindful  of  the  beating  of  the  pab- 
lie  pulse,  the  yei?  ifopeisonation  <^  JuMiee, 
littviog  BO  motire  unider  heaven  except  to  ad- 
Minister  the  law  and  to  admihisterit  faithfalhr ; 
and  be  had  the  nerre  amf  the  firmness  to  de- 
clare the  law  in  the  fear  of  God  rather  duusia 
the  fear  of  mwi ;  and  although  the  eriiaSnal  was 
ikcqaUted,  and  aUiiougb  therjt  w«aso«e  popa- 
lar  clamor  in  regard  to  the  acquittal,  the  JMg- 
ment  of  poeteri^  has  sanctioned  the  course  of 
the  judicial  determination,  and  evaiy  Ameri- 
ean citiaen  who  hasany  regard  for  his  country, 
•very  jud^e  aad  every  lawyer  who  has  aay  re- 
spect for  judicial  independence  and  integiaty, 
looks  back  with  veneration  and  respect  to  the 
same  aad  to  the  conduct  of  John  MaishaU. 

So  loQg  as  jadieial  independence  shall  be 
admired,  so  long  aa  jadioial  integrilor  shall  be 
respected,  the  name  of  John  MarshaU  viU  be 
esteemed  in  oar  own  country  and  througkeat 
tbe  civilised  wosld  as  oae  of  the  brightest  In- 
■ainwriesof  the  law,  aa  one  of  tha  nrast  fiuthfnl 
iufligos  that  ever  pussided  in  aeonrt.  It  is  tma 
Sbat  clouds  and  darkiieas leered aronad  him 
^r  the  moment,  bat  dtey  soon  passed  away 
and  were  forgotten — 


tan  eUffAa*  Hlla  Its  cwfM  Ibrm. 
'«1I*  Arom  tb*  vale  Mtd  aidwar  leavM  the  •tana. 
lOugh  mund  its  hreaattherolliacctaadsaresiweaa, 
;ereal  tnnshine  settles  on  Its  bead.'* 

Such  was  the  name  and  such  tha  fame  of 
John  Marshall,  and  God  grant  that  his  spirit 
naa^  Ml,  like  the  mantle  of  Eluah,  upon  the 
iUnstrious  magistrate  who  presides  and  every 
fiti^e  who  sits  here,  that  von  may  cateh  its 
insptration,  Senators,  and  that  you  mar  throw 
to  the  moles  and  bats  all  ^peals  to  your  pjto- 
jadices,  all  appeals  from  without,  and  that 
yott  may  diacharae  your  whole  duty  in  the  fear 
pf  that  God  to  whom  yoa  appealed.  If  I  might 
propose  such  a  low,  grjaveliaj;,  contemptible 
ponsideratioa  on  the  minds  of  Senators  herOt 
if  I  migitt  )>e  pardoned  lot  (UladlAK  U  it*  (fiU 


tbadrary  thought  almost  makea  me  shnnk  ba«k 
with  horror  from  myself.)  I  would  say  to  you 
that  if  yon  were  to  nse  aboi>e  these  prejudices, 
cast  these  clamors  away  from  your  thought^ 
d»  fooc  duty  like  Uarskall  did,  in  the  fear  of 
God,  even  in  a  low,  pitiful,  contemptible  party 
point  of  view,  it  would  make  you  stand  higher 
«itk  yooc  •■*  pftrty  and  with  the  world  than 
you  would  stand  doing  an  act  of  jpross  ii^iiatiea. 
Fatgive  me,  thouj^,  for  a^enttoning  aach  a 
coosideratio*,  for  I  Esally  tkiok  it  ia  beneath 
the  dignity  of  the  Senate  to  entertain  it  for  a 
moment.  K*.  sin ;  I  treat  you  aa  judges ;  I 
treat  yen  as  honorable  men ;  I  treat  yoa  as 
•worn  ofieers  of  the  law ;  and  thus  treating 
yoQ,  I  say  that  i  banish  all  snch  thoughts  from 
my  mind,  and  I  come  before  you  as  an  im- 
partial tribunal,  believing  before  God  and  my 
country  that  you  will  try  to  do  your  duty  in 
this  case  irrespective  of  popular  clamors  and 
regardless  of  opinions  from  without. 

Such,  I  trust,  will  be  the  judgment  of  the 
whel*  land  ;  and  when  you  and  I  and  all  of 
08  ahaU  naos  away  fram  the  scene  of  hamsn 
action,  when  the  memorvof  the  stirring  eveate 
whieh  now  agitate  the  public  mind  shall  almost 
be  faflBOtien,^  I  trust  that  tha  after  a^  will 
Wok  baok  with  wooder  and  adouratioa  and 
love  aad  naspeat  and  kanor  to  the  American 
Sanain  Sot  tha  aM&ner  in  which  they  shall  have 
diseharged  their  duty  in  this  ease.  I  tmst, 
SenatMs,  that  the  result  will  be  aach  aa  will 
•ominand  tha  ^ptobation  not  only  oi  your  own 
ooaaeiancea,  not  oaly  of  the  States  that  you 
have  the  honor  to  repreeaal.  bat  the  approba- 
tioD  of  Hixa  who  is  a  greater  judge  than  yoa 
are,  and  the  approbation  of  posterity  who  are 
to  eomo  after  yon. 

Now,  Mr.  Chief  Jnstice,  I  desire  brie%  to 
■raaeot  to  yoitr  ooaddoration  and  that  of  the 
San  ate  this  proposition  >  while  We  canaat  go 
to  the  British  constitation  or  the  Bntiah  Par- 
liament or  British  law  to  ascertain  the  meaa- 
ing  of  a  eoart  snoh  as  they  never  had,  eon- 
•ietiag  of  a  Senate  and  Chief  Jnstiea,  yet 
"  treason,  bribery,  oe  other  high  criraes  awd 
sned«amaaaors  "  weao  words  well  known  and 
defined  at  the  date  of  the  adoption  of  the 
ConstitatioBj  and  in  order  to  aaeettaia  th«ir 
moaaing  a  laoat  ejcoallentrale  of  interpretatioB 
was  adverted  to  bf  Chief  Jnstioe  Marshall  in 
tlu  trial  to  whioh  l  hafre  reCarred.  In  Burr's 
trial,  speaking  of  the  term  "  levying  war," 
used  by  the  Constitation  in  the  defimtioa  of 
treason,  he  says : 

"Bat  the  term  is  not  for  the  first  tine  applied  to 
tressoa  bv  the  Oonstitstiea  ef  the  tJoited  States.  It 
is  a  teehDioal  term.  It  is  used  in  a  very  old  statute 
efthat  oeuntiy  wiioee  langaoge  is  our  languaRe,  and 
whose  laws  form  tlie  substratum  of  our  Inw.  It  Is 
sosreeijr  oOBoeivablethst  the  term  wu  not  employed 
by  the  IVamers  of  our  Constitution  in  the  sense 
which  had  been  afflxed  to  it  by  those  from  whom  \ie 
l>orrow«d  it.  Be  far  as  the  (Denning  of  any  terms, 
purtiealarly  terms  of  art,  is  completely  ascertninod, 
tkosebv  wbeoi  they  are  employed  must  be  oonsidereu 
Bs  employing  them  in  that  ascertained  meaning,  un- 
less the  contrary  be  proved  kf  the  oontext.  it  is, 
thorulbre.  reasonable  to  suppose,  unless  it  be  ineom- 
patiMe  with  other  expressions  of  the  Coastitutioo. 
that  the  term  "  levy  ins  war"  is  used  in  that  instrn- 
■•Bt  in  the  same  seas*  ia  which  it  was  anderstood 
iO'liBslaad  aad  ia  this  ooootry,  to  have  been  used 
hi  thastatoteof  the  25th «f  Edward  III,  from  which 
it  was  borrawed."— Atrr**  Trial,  p.  808. 

The  words  "  treason,  liberty,  or  ether  high 
crimes  nnU  misdemeanors"  were  words  justas 
&miliar  to  the  framers  of  the  Constitution  as 
they  are  to  us.  One  of  the  honoraU*  Han- 
agera  made  an  argument  here,  if  I  noderstood 
it,  to  show  that  because  Dr.  FranfcCn  was  in 
London  about  the  time  of  Warren  Haatiaga' 
trial,  that  had  a  g[reat  deal  to  do  with  the  proper 
mode  of  construing  the  American  Constitution 
on  the  sobieet  of  the  powers  of  the  Chief  Jus- 
tice. ButBlaokstOBe^sCotBrneBtanestiodonbt 
weio  as  ftmiUar  to  the  lawyer  at  the  date  of 
the  fonuaiioa  of  the  Amertcan  ConstitBtioti 
as  that  venerabW  work  is  to  the  lawyers  aad 
judges  of  die  present  d«^.  ' '  Crime*  and  mis- 
demeanors"  are  the  o&naee  for  vdiieh  im- 
paaajwwent  may  be  resorted  to.  Yon  all  know 
tit»k  in  eae  paaaage  of  his  work  he  says  that 
Wtmoa  and  misdemeaaors  are  alaiost  synony- 
iUin^.Wiwdsi  but  in  anotbar  and  fBcthi*r<a»- 


position  of  it  he  uadMPtakes  to  show,  and  does 
ahew,  that  the  word  "crime"  is  used  in'the 
sense  of  ohar|;iDf  higher  offenses  saoh  as  usn-  , 
ally  fall  within  the  denomination  of  felonies 
and  the  word  "misdemeanors."  and  those 
trivial  and  lighter  offeasee  which  are  not  pun- 
ishable with  death,  but  by  fine  and  imprison- 
ment,  or  either,  or  both. 

What  is  the  rale  of  interpretation?  '  It  is 
unnecessary  for  mo  to  turn  to  authorities  on 
this  qusstioa.  You  are  to  coaatrue  words  in 
the  oonoeetiooin  which  they  sore  used  ;  you  are 
to  eonstrae  them  in  the  sense  of  their  being  of 
the  same  Idod  or  natmre  of  other  words.  Now, 
if  I  correctly  apprehend  the  law  at  tlie  date  of 
the  American  Constitution,  treason  by  the  law 
of  Boglaad  was  a  felony  panisfaabie  with  death ; 
bribed  was  a  misdemeanor  not  punishable 
with  death,  but  punishable  by  fine  and  impria- 
oneaent.  When  the  word  "  erimes,"  therefore, 
is  used  ia  the  Constitution,  the  arguBMnt  that 
I  make  is,  and  ii  has  been  made  by  one  of  the 
iearned  Managers,  I  think,  is  a  muoh  more  able 
manner  than  I  can  present  it — 'I  am  willing  to 
say  I  borrow  it  from  tiie  gentieman — that  the 
word  "crimes"  is  to  be  oonetrued  in  the  same 
sense  as  the  ward  "treason;"  it  is  to  be  ondep- 
stood  as  embraeing  felonioas  offenses,  otfenses 
punishable  with  death  or  with  imprisonment  in 
tha  penitentiary  where  thevhave  penitentiaries 
in  the  dilferent  States.  The  word  "  misde- 
meanors" has  referenoe  te  other  aad  different 
offenses  altogether.  Itdoesaotraeaaasimpto 
assault,  for  Me  expreesioa  of  the  Coostitotioa 
ia  "huh  crimes  and  misdemeasoTs" — "high 
erimer '  referring,  of  coarse,  to  such  crimes 
as  are  pattishable  with  death;  high  misde- 
SManors  referring  to  audi  misdemeanors  as 
were  punishable  by  fioe  and  imprisonment,  aad 
not  to  sueh  simple  misdemeanors  as  an  assaalt. 
What,  then,  is  the  aigument  from  that?  I 
know  there  is  a  great  dmbrence  of  opinion  on 
Ais  quealioa,  and  if  I  correctly  apprehend  Mr. 
Story's  treatiso  on  it  in  his  admirdiile  work 
span  '^a  Coastitotion,  he  regards  it  as  an  open 
question  to  this  day,  or  at  least  to  the  day  at 
which  he  wrote,  what  is  the  true  meaning  of 
the  term  "  onmes  and  misdemeanors"  as  em- 
ployed in  the  Constitution  of  the  United  Stated 
One  party  of  constmctionists,  if  I  may  so  ex- 
press myself)  bold  that  you  ^re  nat  to  look  to 
the  common  law  tp  ascertain  the  meaning  of 
the  words  "crimes  and  misdemetCtiors,  bat 
you  are  to  look  to  the  parliamentary  law  in 
order  to  ascertain  it.  So  far  as  I  have  any 
knowledge  on  the  subject,  the  parliamentary 
law  does  not  define  and  never  did  undertake 
to  define  what  is  the  meaning  of  "crimes  and 
ratsdemeanors."  What  did  the  pariiamentarr 
law  undertake  te  do?  It  undertook  to  punish 
not  only  office-holders  bat  citizens  for  offenses 
which  were  rerarded  as  offbnses  against  the 
Government.  Often,  without  turning  the  of- 
fender over  to  the  courts,  the  party  was  im- 
f leached  or  attainted  by  a  proceeding  in  Par- 
iament;  bnt  there  is  no  definition  there,  so  far 
as  I  know,  of  "crimes  and  misdemeanors;" 
they  were,  to  use  the  language  of  the  gentle- 
pen,  in  great  part  "a  law  unto  themselves." 
But  when  the  framers  of  the  Constitution 
incorporated  these  words  into  our  charter,  did 
they  borrow  them  from  the  parliamentary  law 
or  did  they  get  them  from  Blackstone  and  fVom 
Hale,  and  from  other  writers  upon  criminal 
law  in  England?  Where  did  they  obtain  these 
words,  "crimes  and  misdemeanors?"  They 
got  them  from  the  common  law  of  England  ana 
not  from  the  law  of  Parliament,  as  I  insist; 
and  then  the  proposition  follows  as  a  corollary 
from  the  premises  I  have  laid  down,  if  the 
premises  be  eonreot— it  follow*  ioevitably  if  the 
proposition  which  I  have  assumed  be  a  correct 
•ne,  that  the  words  "crimes  and  snsdemean- 
ors ' '  are  used  in  the  sense  in  wbiek  they  were 
Mnployod  by  wtitart  npoa  erisrinal  law  ia 
England  at  the  date  of  the  CeaatUation,  that 
nothmg  is  an  in^maehabie  offeaao  aader  the 
Ameriean  ConstMotion  exeept  that  which  was 
known  as  a  crime  or  misdemeanor  within  th« 
definition  of  those  words  nnder  the  British  law 
and  that  whidi  amy  b»  aienHd-—«Beh  bflka 
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Constitution  of  th«  United  Stntes.  I  donbt 
eren — and  I  submit  that  to  the  considenktion  of 
.  Senators,  1  respectfully  submit  it  as  a  doubt, 
and  one  well  worthy  of  your  consideration — 
whether  the  Congress  of  ^e  United  States, 
wiihin  the  meaning  of  the  American  Constitu- 
tion, has  a  right  to  create  a  new  crime,  a  now 
misdemeanor,  something  that  was  not  known 
as  a  Crime  or  a*  a  misd^neanor  at  the  date  of 
the  adoption  of  the  Constitution? 

I  think  it  is  a  matter  of  great  doubt,  to  say 
the  least  of  it;  and  in  entertaining  this  opinion 
I  at  least  am  warranted  by  the  doubts  which 
have  been  thrown  on  the  satgect  by  some  of 
the  ablest  text- writers  opon  the  Amerioan  Con- 
•tittttion.  It  is,  ilr.  Chief  Justice,  upon  this  and 
upon  kindred  questions — no  matker  whether  the 
Tiews  I  have  presented  are  right  or  wrong — 
that  I  submit  that  we  have  the  right  respect- 
fully  to  demand  at  the  hands  of  your  Honor  a 
judicial  exposition  of  the  meaning  of  the  Cob- 
stitntioo.  Jt  will,  as  I  said  before,  be  for  yon, 
air,  under  your  sense  of  duty,  under  your  own 
couslruclion  of  the  powers  that  are  conferred 
npon  you  by  the  Constitution  of  onr  common 
country — it  will  be  for  you,  in  the  discbarge 
of  your  duty,  to  decide  for  yourself  whether 
this  respeclMil  request  will  be  answered  or  not. 

Mr.  YATES.  If  the  gentleman  does  not 
desire  to  finish  his  speech  to-night,  I  will  move 
that  the  Senate,  sitting  for  this  trial,  adjourn. 

Mr.  NELSON.  It  is  my  business  anddnty, 
ef  course,  to  be  governed  and  controlled  alto- 
gether by  the  pleasure  of  the  Senate.  I  am 
free  to  say  that  I  feel  somewhat  fatigoed,  and 
I  wonld  be  mnch  Obliged  to  the  Senate,  if  it 
would  not  interfere  with  their  duties,  for  as 
•djoamment  at  this  time ;  but  if  they  do  nei 
choose  to  do  so  I  will  go  on.  It  is  my  wish  to 
oeaform  exactly  to  tie  will  of  the  Senate, 
whatever  it  may  be. 

Mr.  YATES.     I  sobmit  the  motion. 

The  CHIEF  J  USTICE.  The  Senator  from 
Illinois  moves  that  the  Senate,  sittii^  as  a  court 
of  impeaehment,  acy^^urn  ontil  to-morrow  at 
eleven  o'clock. 

The  motion  was  a^^reed  to ;  and  the  Sen- 
ate, sitting  for  the  trial  of  the  impeachment, 
Mourned. 

Fridat,  April  24,  1888. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant-at-Arms,^ 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery,  appeared  and  took  the  seats  assigned  to 
theui  respectively. 

^  Ttic  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by  Mr.  E.  B.  Washbdbne,  chairman  of  that 
comraitlee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared,  and  were  conducted  to 
the  seatsprovided  for  them. 

The  CElIEF  J  USTICE.  Tlie  Secretary  will 
read  tbe  Journal  of  yesterday's  proceedings. 

The  Journal  of  yesterday^s  proceedings  of 
the  Senate,  sitting  u>r  the  trial  of  the  impeftch- 
ment,  was  read. 

The  CHIEF  JUSTICE.  The  first  business 
this  morning  is  the  order  proposed  by  the  Sen- 
ator from  Iowa,  [Mr.  Gkines,]  changinjg  the 
hour  of  meeting.  The  Clerk  will  i«aa  the 
order. 

The  Chief  Cletk  read  as  follows: 

Ordtrtd,  Thftt  hereafter  the  hour  for  the  meetinc 
of  the  Son  ate,  sitting  for  tbe  trial  of  the  impeaoh  meat 
of  Andrew  Johnson,  President  of  the  United  States, 
(hall  be  twelve  o'olook  meridian  of  each  dsj  ezoept 
Sunday. 

Mr.  WILSON.  Mr.  Pnadeat,  I  aric  for  the 
y«M  and  naja  opon  that. 

The  yeu  and  najra  were  ordered ;  and  being 
taken,  retalta^— y«M  21,  nays  1<;  as  follows: 

YSAS-Utmn.  Anthony.  Davis,  Daolittle.  Ferrr. 
TeHeafUn.revler.CMae*. jBeadriekf,  Johason.  H«- 
Creeryjlotcan,  Mpirillof  yermont,Korton,  Patter- 
son of  Tenneeaee,  Ksoney,  Ssalsbnrr ,  Tmmbnll,  Tan 
Winkle.  Viokera,  Wtnay,  and  ¥atee-21. 

JUXH-Umm.  UaUias.  Ovmm,  QtaM.  U- 


nands,  Hartan.  Howe,  Poneror,  BpraRue,  Stewart 
Sunoer.  Thuer,  Tipton,  and  Wilson— 13. 

NOT  TOTTNO.— Messn.  Bayard.  Buckalew.  Cam- 
eron, Catteft,  Chandler,  Cole,  Corbett,  Dixon,  Drake, 
Frellnsfanyien,  Henderson,  Howanl,  Morrill  of 
Maine,  Morton,  Nye,  Pattenoo  of  Now  Hsiiwhisa, 
Boss,  Sherman,  Wade,  and  Williams— 30, 

So  the  order  was  adopted. 

Mr.  EDMUNDS.  Mr.  Preddent,  I  oAr 
the  following  order. 

The  CHIEF  JUSTICB.  The  order  pro- 
posed by  the  Seaator  &om  VenMont  wilt  be 
read. 

The  Chief  Clerk  read  as  follows: 

Ordmd,  That  after  the  arrrnnients  shkll  beeen- 
eladed.  and  when  the  doors  shall  be  closed  for  delib- 
eration upon  tbe  final  question  the  official  reporters 
of  the  Senate  shall  take  down  the  debates  npon  tbe 
final  qnestion,  to  be  reported  in  the  proceedings. 

Mr.  SUMNER.     I  object. 

The  CHIEF  J  USTICE.  The  order  will  lie 
over  if  objected  to.  Mr.  Nelson,  of  counsel 
for  the  respondent,  will  please  proceed. 

Mr.  NELSON.  Mr.  Chief  Justice  and  Sen- 
ators, in  the  progress  of  my  remarks  yesterday 
I  alluded  to  certain  opinions  expressed  by  one 
of  the  honorable  Managers  [Mr.  Wilsok]  in 
a  report  to  which  his  name  is'  affixed  made  to 
the  House  of  Representatives.  Lest  any  misun- 
derstanding should  arise  frora  that  reference 
I  desire  to  state  that  while  I  shall  read  a  part 
of  the  report — that  portion  of  it  which  I  adopt 
as  my  argument — I  do  not  consider  that  there 
is  any  inconsistency  in  the  position  which  (he 
honorable  Manager  assumed  in  his  report  to 
tbe  Honse  of  Representatives  and  the  position 
which  he  has  assumed  here  in  argument.  If  I 
correetiy  understand  the  honorable  Manager's 
position,  while  he  insists,  as  I  insist  in  this  case, 
that  you  are  to  look  to  the  common  law,  and 
not  merely  to  the  law  of  Parliament,  in  order 
to  ascertain  the  maaniag  of  the  words  ''crimes 
and  misdemeanors"  in  the  Constitution;  yet 
be  insists  that  it  is  competent  for  Congress  to 
create  a  crime  or  misdemeanor  nnder  tiae  Con- 
stitution by  legislation,  and  that  sack  crime  or 
misdemeanor  is  an  impeachable  offense.  I 
h«ps  neither  that  honorable  gentieman  nor  the 
Senate  will  misunderstand  me  with  this  ex- 
planatioa  when  I  call  attention  only  to  those 
parts  of  the  argument  contained  in  his  report 
which  I  rely  npon,  and  because  the  definitioM 
which  he  gives  are  in  more  appropriate  laii- 
gnage  than  any  which  I  can  tamish.  la  his 
repert,  at  page  60,  he  says: 

"As  was  very  pertinently  remsorked  by  Hopktnson 
on  the  trial  of  Obase.  'The  power  of  inpesehnent 
is  with  the  House  of  Bopreeentalives,  but  only  for 
impeachable  offenses.  They  are  to  proeeed  against 
the  offense,  but  not  to  create  the  offense,  and  make 
any  act  criminal  and  impeachable  at  tbeir  will  and 
pleasure.  What  is  an  offense  is  a  question  to  be  de- 
cided by  tho  Constitution  and  the  law,  not  by  the 


opinion  of  a  single  branch  of  the  Legislature,  and 

rhi     "       "■         '     ■■     " 

ir  the  law  bail  . 

th  en,  bos  the  House  of  Bepresontativos  power  to  im- 


when  tbe  offense  tbnsJeeoribed  by  the  CoesUtutiea 
or  the, law. bai_ been  commiCtod  then,  ana  not  till 


peach  the  offender.' 

The  honorable  Manager  proceeds : 

"A  eiviloSiaer  may  be  impoaobed  for  a  high  orime. 
What  is  a  crime?  It  is  snob  a  violation  of  some 
known  law  as  will  render  the  offender  liable  to  be 

(irosecttted  and  pnniahed.  'Thoogh  aU  witlfiil  vio- 
ations  ef  rights  oome  nnder  the  generio  name  of 
wrongs,  only  certain  of  those  made  penal  an  called 
orimes.'" 

In  another  passage  he  says : 

"AU  that  has  been  said  herein  ooneeming  the  term 
'erimes'  may  be  applied  with  equal  force  to  the  term 
'  Duademeaaois,'  as  used  in  the  Constitution.  Tbe 
latter  term  in  nowise  extends  the  jnrisdietioB  of  the 
House  of  Bepresentatives  beyond  the  range  of  in- 
dictable oflbnses.  Indeed,  the  terms  'crime*  and 
'  atisdeaaeanor'  are,  in  their  general  sense,  tynony- 
moos,  both  being  snoh  violations  of  law  as  expose 
the  persons  committing  them  to  some  prescribed  pun- 
ishment: and,  although  it  cannot  be  claimed  that 
all  orimes  are  misdemeaaeM.  it  m»  be  property  said 
that  all  misdemeanois  are  oriaMS." 

Adopting  that  definition  of  the  honorabte 
Manager,  [Mr.  Wilmv,]  die  point  which  I 
endeav«r  to  make  in  argomcntin,  that  the  defi- 
nition given  by  the  honorable  Manager  who 
opened  the  ai]gaaient  [Mr.  Butlsr]  is  not  a 
eorrect  definition.  That  opening,  as  the  Sen- 
ate will  remember,  is  aocompaated  by  a  very 
carefully  prepared  and  elaborate  argument  on 
tte  part  of  Mc  LawBWCB,  who  agtsss  in  tba 


foHowing  definition  given  by  the  honorabls 
Manager: 

"  We  define,  therefor^,  an  Impeachabte  high  crime 
or  miadeneaiwr  to  be  en*  ia  its  aatare  or  oonae- 
quenoes  subversive  of  some  fundamental  or  easaotial 
principle  of  government,  or  highly  prcindicial  to  the 
public  interest,  and  this  may  consist  of  a  violation 
of  the  CooatititfioD,  of  law.  of  an  ottoial  eaSb.  or  ef 


•w.  <^       

dat^,  by  an  act  committed  or  omitted,  or.  w,ithoat 

IE  a  positive  law,  by  the  abuse  of  discretionary 
powers  from  improper  motives  or  for  any  improper 


parpesa." 

If  yopjjfo  to  the  lawof  Parliament  for  a  dcfi- 
nitien  or  "treason,  bribery,  or  other  crimes 
and  tmadameaners,"  as  I  have  already  said, jron 
will  not  find  it.  If  yon  go  to  the  law  of  Par- 
liament  for  the  pnrpose  of  ascertaining  what  is 
an  impenehabln  offense,  then  yon  go  to  a  law 
whieh  is  not  in  force  in  our  country  at  nU. 
Ev«ry  species  of  offense  which  the  Parliament 
chose  to  treat  as  sneh,  whether  it  wns  declared 
by  statute  or  not,  was  the  subject-matter  of  im- 
peachment bv  the  Commons  before  tbe  Honse 
of  Lords.  Their  frame  of  government  is  dif- 
terent  from  ours.  Persons  were  tried  in  Eng- 
land for  Very  slight  and  very  trivial  offenses, 
and  very  severe  punishments  were  inflicted  ia 
various  instMiees  in  the  progress  of  BngliA 
history  upon  tbe  persons  who  were  supposed 
to  have  b«en  gnitty  of  oflbnses.  This  process 
of  impeaohnwit  is  sneh  that  we  have  no  very 
accurate  account  of  it  in  history,  so  &r  as  I  havn 
been  able  to  examine  the  authorities  upon  tbe 
su^ect.  It  is  tme,  as  the  gentleman  said,  that 
nearly  five  hundred  years  ago  the  subject  was 
introduced  in  the  English  Pariiament,  and  that 
they  considered  it  there  and  claimed  that  tbe 
Honse  of  Lords  had  jurisdiction  over  it  in 
ooiisequeB«e  of  the  law  of  Pariiament ;  but 
how  that  law  of  PariianieDt  ar«ee,  whence  H 
originated,  neither  the  House  of  Lords  nor  Mr. 
Barke  in  bis  elaborate  report  and  argument  te 
the  Honse  ef  Commons  undertook  to  state.  It 
arose  from  what  I  hey  assumed  to  be  usage; 
and  if  you  go  to  the  parliamentaty  law  in  order 
to  determine  that  asage  in  this  country,  then 
you  ivill  be  obliged  to  punish  anything  as  an 
offsnse  that  might  be  said  of  any  person  or  of 
any  authori^  whatever.  In  Stephen'  a  History 
of  the  EqgUsh  Constitntion,  page  847,  he  says 
that— 

"The  revival  of  impeachment  is  a  remarfcabb 
eirsnt  in  oar  eonstitwtiooal  aDoais.  The  earliest  in- 
stance of  parliamentary  impeaobmest  or  of  a  solesui 
accusation  of  any  indixidual  by  the  Commons  at  tha 
bar  of  the  Lords  was  that  of  Lord  Latimer,  in  the 
yewlSrfi." 

Which,  as  I  understood  the  honorable  Man- 
ager's arguMent,  is  tbe  period  to  which  he 
reifers. 

"  The  latest  hitherto  was  that  of  the  Duke  of  Sof- 
felk.inli^" 

And,  as  the  honorable  Manager  told  the  Sen- 
ate, he  states  that  this  practice  of  impeachment 
had  for  a  long  time  given  way  to  attainder.  In 
tbe  same  work  Mr.  Stephen  comments  on 
Floyd's  case  as  a  proof  of  "  thedisre^rd  wfaidi 
popular  assemblies  entertain  for  principles  of 
justice  when  satiating  their  reckless  appetitet 
for  revenge."  He  says,  in  describing Ivioyd's 
case,  "tlutt  a  few  words  spoken  as  to  beii^ 
pleased  with  tbe  misfortunes  of  the  Elector 
Palatine  and  his  wife"  were  the  offense  which 
he  had  committed ;  and  the  panishment  that 
wns  inflioled  upon  him  was  to  ride  frcHn  the 
Fleet  to  Oheapside  without  a  saddle  and  hold- 
ing by  theliorse's  tail,  two  hours  in  the  pilloryi 
to  be  branded  with  the  letter  K  in  tbe  ibmiead, 
another  ride  aad  pillory  to  be  taken  in  four 
d^s,  with  the  words  on  a  paper  in  his  hat 
showing  his  offense ;  that  he  was  to  be  whipped 
at  the  Milt's  tail  firom  the  Fleet  to  Westminster 
Hall ;  that  a  fine  of  JC6,000  and  imprisonment 
for  life  at  Newgate  were  imposed  npon  him. 

If  there  be  anything  in  the  argument  that 
you  are  to  look  to  the  parliamentary  law  for 
the  definition  of  the  phrase  "  high  crimes  Mid 
misdemeanors,"  and  for  the  definition  of  ia- 
paachaUe  offenses,  tiien  an  oflense  such  am 
was  attribnted  to  him,  or  an  offense  sneh  as  waa 
attributed  to  other  parties  afterwards  who  wera 
tried  for  making  specniations  ia  the  pnblio 


revenue,  wonld  be  the  subject-matter  of  in- 
peaelunent  in  this  country ;  batfas  I  mMntiin, 
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this  M  Uraitsd  by  tbe  CoBSlitotioD,  and  yarn  can 
only  look  to  the  comtnon  law  for  the  purpose 
of  ascertaining  the  definition  of  crimes  and 
nisdemeanoTs.  Mr.  Story,  I  know,  says  ia  his 
work  apon  the  Constitution  ^at  in  one  case  it 
was'  settled  in  this  country  that  the  tens 
"  crimes  and  atisdemeanora  did  not  hare  the 
rignificatioii  which  I  insist  upon;  but.  at  the 
■ame  time  in  his  treatise  he  asserts  that  there 
is  a  contrariety  of  o{>inion  on  the  subjwt,  one 
aet  of  interpreters  of  the  CoBstitatioii||Oidin£ 
tbe  doctrine  to  be  one  way,  aad  another  and  a 
different  aet  faoldinr  it  to  be  a  different  way; 
aa()i  as  I  underatanid  liim,  he  does  not  regard 
tfae  qoeetioB  as  being  by  any  means  finally  and 
Mtmnitatively  settled.  So  then  I  reoar  to  the 
proposition  with  which  I  set  out,  that  in  order 
to  ascertain  what  are  impeachable  climes  and 
misdemeanors  it  is  necesaary  to  go  to  the  oom- 
non  law  for  the  definitioB,  and  when  you  go 
to  the  common  law  for  the  defiaition  nothing 
is  impeachable  in  this  conntry  within  the  mean- 
ing of  the  Constitution  except  a  erime  or  mis- 
demeanor known  as  such  at  the  time  when  the 
Constitution  was  adopted.  In  other  words,  I 
respectfully  maintain  that  Congress  has  no 
power  to  create  a  crime  or  miademeaoor  in  its 
natore  different  from  crimes  and  misdemeaaois 
M  known  and  understood  at  the  time  of  the 
ftdoptioa  of  the  Coostitntion. 

Feebly  and  imperfectiy  as  this  aivameot  has 
been  presented,  I  will  not  undertake  to  dwell 
spon  It  &rtber. 

I  desire,  althoogh  it  is  not  exactly  in  the 
<»der  which  I  had  preaeribed  for  my  ramarks, 
fo  call  the  attention  of  the  Senate  now  to  some 
observations  made  by  the  honorable  gentle- 
man who  addressed  the  Senate  yesterdi^,  [Mr. 
Manager  Bodtvux,]  and  in  oider  that  there 
may  m  no  misandwaUading  as  to  the  obser- 
vations to  whiflh  I  desire  to  osll  your  attention 
I  will  read  a  paragraph  from  the  gentleman's 
speech  of  the  day  Mfore  yesterday ; 

"  The  President  <■  a  man  of  stroac  will,  of  rieleat 
.panions,  of  anlimUed  ambitioa,  with  eapaeitr  to 
■mploy  and  oao  timid  men,  odheriTe  men,  aabaerr- 
lent  men  and  corrapt  men,  as  the  instraments  of 
his  deeigns.  It  is  the  truth  of  history  that  he  hu 
injareii  every  penou  with  whom  he  has  had  oonfi- 
dential  relations,  and  many  hare  escaped  ruin  only 
by  withdrawing  from  his  society  altogether.  He  has 
caae  rule  of  lin:  be  attempts  t«  use  every  maa  of 
power.  oai>aaity,  or  infloenoe  within  his  reaeh.  Sae- 
eoedinjs  in  liis  attempts,  they  are  in  time,  and  usually 
in  a  short  time,  utterly  mined.  If  the  considerate 
flee  ttom  htm,  if  the  brave  and  patriotic  resist  his 
sobemes  or  expose  his  plans,  be  attacks  them  with 


all  the  enginery  and  patron;«e  of  his  office  and  pur- 
1th  all  the  viol'  *  ' ' 
itroy 

eome  bis  instruments,  aad  all  who  become  his  in 


ties  them  with  all 'the  violence  of  his  personal 
atred.   He  attacks  to  destroy  all  who  will  not  be- 


stmments  ar*  destroyed  in  the  use.   Ue  spares  no 
.  one." 

The  particular  sentence  to  which  I  desire 
to  call  your  attention  is  in  the  close  of  that 
paragraph : 

"Already  this  pnrpose  of  his  life  is  illustrated  in 
the  treatment  of  a  gontloman  who  was  of  connselfor 
the  respondent,  bat  who  has  never  appeared  in  his 
hehalt'' 

It  is  to  me,  Senators,  a  sooroe  of  much  em- 
barrassment how  to  speak  in  reply  to  the  accu- 
sation which  has  thus  been  preferred  against 
the  President  of  the  United  States.  The  hon- 
orable Manager  treats  him  as  if  ho  were  a 
political  leper,  and  as  if  his  very  touch  would 
communicate  contagion,  and  as  if  almost  the 
▼•ry  sight  of  him  would  produce  death.  But 
I  respectfally  insist  that  upon  a  statement  of 
facts,  which  I  will  make  to  yoa  in  a  moment, 
and  which  I  deem  to  be  called  for  by  the  accu- 
sation which  he  has  made  in  reference  to  Judge 
Black,  it  will  appear  that  injustice  has  beoi 
done,  no  doubt  unintentionally,  by  die  honor- 
able Manager,  in  the  remarks  which  he  has 
made.  I  regret  that  this  topic  has  been  intro- 
duced here;  but,  as  it  is  brought  forward,  I 
must  meet  it.  I  am  net  aware  that  I  ever  saw 
Jadge  Black  in  my  life  until  I  met  him  in  eon- 
•altation  in  the  President's  council  chamber. 
In  the  few  interviews  which  we  had  there  our 
intercourse,  though  brief,  was  pleasant  and 
agreeable ;  and  it  is  with  a  feeling  of  embar- 
rassment that,  under  those  oinoomstanoes,  I 
deeas  it  nMeuary-  to  sajr  anything  upon  this 


sabjeot  at  alL  In  order  that  yon  may  under- 
stand what  I  have  to  sa^  aboat  it  I  desire  to 
refer  the  Senate  to  a  brief  statement  which  I 
have  prepared  on  account  of  the  delicacjr  of 
the  subject ;  and,  although  I  have  not  had  time 
to  write  it  out  f^  I  would  have  desired  to  do, 
it  will  be  sufficient  to  enable  you  to  compre- 
hend the  faeta  which  I  am  aboat  to  state.  You 
will  understand.  Senators,  that  I  do  not  pur- 
port to  give  a  full  history  of  what  I  may  call 
the  Alta  Vela  case,  as  to  which  a  report  was 
made  to  the  Senate  by  the  Secretary  of  State 
D^n  your  call.  A  mere  outiine  of  the  case 
will  be  sufficient  to  explain  what  I  have  to  ssfy 
in  reference  to  Judge  Black. 

Under  the  guano  «et  of  1856,  William  T. 
Kendall  on  the  one  side,  and  Patterson  and 
Marguiendo  on  the  other,  filed  clums  in  the 
Secretary  of  State's  office  to  the  island -which 
is  claimed  by  the  OpTemment  of  St.  Domingo. 
(Report,  pp.  2,  8.) 

Ob  the  17th  of  June,  1867,  the  examiner  of 
claims  submitted  a  report  adverse  to  the  claim 
for  damages  against  the  Dominicaa  Govern- 
ment. On  the  22d  of  July,  1867,  Mr.  Black 
addressed  a  letter  to  the  President,  (page  10,) 
and  another  on  the  7th  August,  1867.  On  pase 
13  it  is  said  that  Patterson  and  Marguiendo 
acquiesce  in  the  decision.  On  page  13  it  is 
shown  that  other  parties  are  in  adverse  posses- 
sion. On  page  15  it  is  asserted  that  the  con- 
test is  between  citizens  of  the  United  States, 
and  can  be  setUed  in  the  courts  of  the  United 
State*.  The  oontest  now  seems  to  be  between 
Patterson  and  Marguiendo  and  Tl^omas  B. 
Webster  &■  Co.     (Report,  p.  15.) 

Ob  Uie  14th  December,  1858,  Jnd^e  Black, 
as  Attorney  General,  rejected  the  claim  of  W. 
J.  Kendall  to  an  island  in  the  Caribbean  sea, 
called  Cayo  Verde,  (page  24,)  and  Mr.  Seward 
seems  to  re^tuci  the  two  cases  as  resting  on  the 
same  principle  in  his  report  of  17th  of  Jan- 
naiy,  1867. 

On  the  22d  July,  1867,  Judge  Black  ad- 
dressed a  letter  to  the^  President  inclosing  a 
brief,  (page  58.)  On,  the  7th  August,  1867, 
he  addressed  another  communication  to  the 
President,  (page  55.)  On  the  7th  February, 
186,8,  aurelaborate  and  able  communication 
was  sent  to  the  President,  signed  J.  W.  Sbafier, 
attorney  for  Patterson  &  Marguiendo.  and 
Black,  Lamon  In  Co.,  of  counsel,  in  whicu  they 
etiticised  with  severity  the  report  of  Mr.  Sew- 
ard and  asked  the  President  to  review  his 
decision,     (Report,  p.  65.) 

These  citations  are  made  from  Elxecutive 
Document  No.  39,  Fortieth  Congress,  second 
sessiom- 

According  to  the  best,  information  I  can 
obtain  I  staU  that  on  the  9th  March,  1868, 
General  Bekjamin  F.  Butler  addressed  a  let- 
ter to  J.  W.  Shaffer,  in  which  he  stated  that 
he  was  "clearly  of  opinion  that,  under  the 
claim  of  the  United  States,  its  citizens  have  the 
exclusive  right  to  take  guano  there,"  and  that 
he  bad  never  been  able  to  understand  why  the 
Executive  did  not  long  since  assert  the  rights 
of  the  Government  and  sustain  the  rightful 
claims  of  its  citizens  to  the  possession  of  the 
island  in  the  mott  forcible  manner  consistent 
with  the  dijcnity  and  honor  of  the  nation. 

This  letter  was  concurred  in  and  approved 
of  by  JoHK  A.  LooAN ,  J.  A.  Garfield,  W.  H. 
KooNTz,  J.  K.  MooRHEAS,  Thaddevs  Stevens, 
J.  G.  B1.AIKE,  and  John  A.  BiNOHAii,  on  die 
same  day,  9th  March,  1868^ 

The  letter  expressing  the  opinion  of  Generals 
Butler,  Logan,  and  UARnu*  was  pboed  in 
the  hands  of  the  President  by  Cbauncey  F. 
Black,  who,  on  the  10th  Mar^,  1868,  addressed 
a  letter  to  him  in  which  he  inolosad  a  copy  of 
the  same  with  the  coneatreBoe  of  Tbasdecs 
Stevens,  John  A.  Binoham,  J.  G.  Bi,aine, 
J.  K.  MooRQEAD,  and  Williah  B.  Eoontz. 

A^r  the  date  of  this  letter,  aad  while  Judge 
Black  was  the  oonnsel  of  the  respondent  in  this 
cause,  he  bad  an  interview  with  the  President, 
in  which  he  urged  immediate  action  on  his  part 
and  the  sendin|[  an  armed  vessel  to  take  pos- 
session of  tbe  island ;  and  because  the  Presi- 


dent refused  to  do  so  Judge  Black,  on  the  19th 
March,  1868,  declined  to  appear  further  as  lu^ 
counsel  in  this  case. 

Suc^  are  the  facts  in  regard  to  the  witb- 
drawal  of  Judge  Black,  according  te  the  best 
ioformation  I  cad  obtain.  So  far  as  the  Presi- 
dsQt  is  concerned,  "  the  head  and  front  of  his 
offending  hath  this  extent,  no  more." 

It  is  not  necessary  to  my  purpose  that  I 
should  censure  Judge  Black  or  make  any  reflec- 
tion upon  or  imputation  against  any  of  the 
honorable  Managers.    • 

The  island  of  Alta  Vela,  or  the  clum  for 
damages,  is  siud  to  amount  in  value  to  more 
than  a  million  dollars,  and  it  is  quite  likely 
that  an  extensive  speculation  is  on  foot.  I 
have  no  reason  to  charge  that  any  of  the  Man- 
agers are  engaged  in  it,  and  presume  that  the 
letters  were  signed,  as  such  comm.unication3 
are  often  signed  by  members  of  Congress, 
through  the  importunity  of  friends. 

Judge  Black  no  duubt  thought  it  was  his 
duty  to  other  clients  to  press  this  chum ;  but 
how  did  the  President  view  it? 

Senators,  I  oak  you  for  a  moment  to  put 
yourself  in  the  place  of  the  President  of  the 
United  Slates,  and  as  this  is  made  a  matter  of 
railing  accusation  against  him,  to  consider  how 
the  President  of  the  United  States  felt  it.  I 
am  willing  that  the  facts  in  this  case  shall  be 
spread  not  only  before  the  Senate,  but  before 
the  whole  country,  and  that  his  enemies  shall 
be  the  judges  of  the  purity  of  his  conduct  and 
motives  in  regard  to  it. 

There  are  two  or  three  facts  to  which  I  de- 
sire to  call  the  attention  of- the  Senate  and  the 
country  in  connection  with  these  recommend- 
ations. They  are,  first,  that  they  were  all  got- 
ten up  after  this  impeachment  proeeedingwais 
commenced  agiunst  the  President  of  the  Uni- 
ted States.  Keep  the  dates  in  mind,  and  you 
will  see  that  such  is  the  fact._  Every  one  q^ 
them  was  gotten  up  after  this  impeachmeut 
proceeding  was  commenced  against  him.' 

Another  strong  aud  powerful  fact  to  be  no- 
ticed in  vindication  ot  the  President  of  the 
United  States,  in  reference  to  thiscase  Vhich 
has  been  so  strongly  preferred  against  him.  is 
that  while  I  have  not  made,  and  will  not  make, 
any  imputation  whatever  upon  the  honorable 
Managers  in  the  cause,  these  recommendations 
were  signed  by  four  of  the  honorable  gentle- 
men to  whom  the  House  of  Representative.s 
have  intrusted  the  dutv  of  managing  this  gieat 
impeachment  against  him. 

Now,  let  me  present  to  yoa  in  my  plain  lan- 
guage a  single  idea.  Senators,  in  regard  to  this 
matter.  It  the  President  went  to  war  with  a 
weak  and  feeble  Power  to  gain  the  island,  it 
would  seem  that  he  had  done  so  in  fear  of  the 
Managers  and  in  the  fear  of  losing  the  highly 
valued  services  of  Judge  Black.  If  he  failed 
to  do  the  thing  which  he  was  called  upon  to  do 
by  his  eminent  and  distinguished  counsel,  there 
was  danger  that  he  would  exasperate  Judae 
Black  and  his  friends;  and  their  influence  woulJ 
be  turned  against  him  on  the  trial.  It  was 
under  these  delicate  circumstances  that  this 
petition  was  presented  to  the  President  of  the 
United  States.  Ho  was  between  ScjUa  and 
Charybdis.  In  forming  his  own  determination, 
no  matter  which  way  it  might  be  formed,  his 
motives  might  be  impueuedand  his  integrity 
might  be  assailed:  but  they  know  little  of  the 
President  of  the  United  States,  far  less  than 
your  humble  speaker  knows,  who  imagine  that 
they  can  force  or  drive  or  compel  him,  under 
any  imaginable  state  of  circumstances,  to  do 
what  he  believes  to  be  wrong.  He  is  a  man  of 
peculiar  temperament  and  disposition.  _By 
careful  management  and  proper  manipulation 


aerhaps. 


led ;  but  it  is  :\ 


he  may,  L  ^  ,  „  . 
pretty  difficult  thing  to  do  that.  But  with  his 
temperament  and  his  disposition,  no  man,  no 
power  under  the  heavens  can  compel  him  to  go 
one  inch  beyond  what  he  believes  to  be  right ; 
and  although  he  knew  that  in  rejecting  thin 
claim  in  the  peculiar  situation  in  which  he  was 
placed  he  might  raise  up  enemies  against  him, 
although  he  was  well  aware  that  a  powerful 
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infltieiiee  tnigbt  be  broagittto  b«ar  against  trim 
in  this  trial,  and  that  it  ironld  be  trumpeted 
abroad  from  one  end  of  the  Union  to  the  other 
that  Jadge  Black  had  become  disgnsted  with 
his  cause  and  dissatisfied  with  it,  and  had  de- 
serted it  and  abandoned  it  on  accoant  of  fats 
full  conviction  of  his  gailt — although  the  Pres- 
ident, I  say,  knew  this,  and  altbongh  he  knew 
that  a  black  clond  wonid  be  raised  i^inst  him, 
jet  his  feeKng  was  that 

"  Althongh  that  olond  wero  (bander's  worst, 
'  And  ohiurged  to  orutt  him— 4etU  burst." 

And  he  acted  like  a  nobie-hearted  nan,  as 
he  is ;  he  acted  like  a  sentinel  placed,  if  I  may 
so  express  myself,  spon  the  watch-tower  of 
the  Constitution,  faitbfhl  to  the  rights  of  the 
people  who  had  exalted  him  to  that  lofty  posi- 
tion ;  unmindibl  of  self,  regardless  of  conse- 
quences, he  was  determined  not  to  do  an  act 
which  he  believed  to  'be  wrong.  He  was  de- 
termined not  to  employ  the  iMiole  power  of 
the  United  States  in  a  waragainsta  little  Power 
down  here  that  bad  no  capacity  of  resistance. 
He  was  determined  not,  under  these  painful 
and  difficult  circumstances,  to  be  used  as  an 
ihstrument  in  the  handls  of  anybody,  or  any  set 
of  men  under  heaven,  to  carry  on  a  specula- 
tion which  he  believed  might  be  carried  on 
with  dishotior  to  the  Government  Or  with  dis- 
grace to  hiitiself  if  he  consented  to  be  con- 
cerned in  it. 

And  I  ask  you,  Senaton,  to  weigh  his  con- 
duet;  let  the  impartial  judgment  of  the  world 
look  this  statement  of  fhcCs  in  the  face  and 
pronounce  upon  it  as  yoa  have  to  pronounce 
upon  this  impeachment;  and  when  you  Come, 
in  the  cool  moments  of  calm  deliberation,  to 
look  over  the  President's  eonduct  and  these 
articles  of  impeachment  that  are  preferred 
against  him,  I  think  you  will  find  that,  like  the 
grave  charge  which  was  presented  by  the  hon- 
orable Manager  the  day  before  yesterday,  these 
charges  vanish  away, 

"  And,  like  the  bueless  fabric  of  a  vision. 
Leave  not  n  rack  behind." 

Such,  I  trust.  Senators,  will  be  the  result; 
such,  I  trust,  will  be  the  cbnclasion  of  this 
trial ;  and,  although  the  President  is  now  pass- 
ing through  the  tieiy  furAace,  althongh  now 
every  act  and  every  motive  of  his  ;pnblic  life  is 
being  investigated,  yet  he  fears  it  not.  He 
challenges  the  ntmost  scrutiny ;  be  challenges 
the  strongest  investigation  that  may  be  made 
into  his  conduct ;  and  while,  as  I  said  yester- 
day, he  hurls  no  defiance  at  the  Senate,  and 
does  not  authorize  me  to  say  one  word  that 
Will  be  offensive  to  his  judges,  yet  he  defies  his 
enemies  now  as  he  has  always  defied  them ; 
and  he  appeals  to  the  purity  and  honesty  of 
Itis  own  motives  and  of  his  own  principles  to 
shield  him  against  this  charge,  as  he  does 
against  every  other  of  the  charges  that  have 
been  preferred.  No,  Senators,  instead  of  this 
being  a  matter  of  accusation  against  the  Pres- 
tdent  of  the  United  States,  In  the  view  which 
I  entertain  of  it,  and  in  the  view  which  I  think 
every  honorable  and  high-minded  man  will 
entertain  oi  it,  it  will  elevate  him  a  head  and 
shoulders  taller  than  he  ever  stood  before  in 
the  estimation  of  his  friends:  and  it  will  be 
regarded  as  one  of  the  proudest  and  noblest 
acts  of  his  life  that  he  could  not  be  coaxed  or 
driven  to  do  What  he  believed  to  be  a  wrong  in 
the  name  of  the  Government  of  the  United 
States.  This  is  preferred  here  as  if  the  Presi- 
dent had  done  some  wrone  to  Jtidgo  Black. 
What  wrong  did  he  do  ?  How  did  any  pollu- 
tion result  from  Judge  Black's  contact  with 
him  as  counsel  ?  DicThe  discard  Judge  Black 
and  tell  him  he  did  not  want  him  to  appear  as 
his  coonsel  an^  more  in  the  cause  ?  No,  sir ; 
it  was  upon  his  own  voluntary  motion  that  he 
withdrew  fk-om  the  case.  If  the  President  of 
the  United  States  has  done  him  any  injury  the 
President  kn^ws  it  not ;  his  counsel  know  it 
not:  and  I  leave  it  to  the  judgment  of  the 
wond  to  determine  npon  this  statement  how 
much  of  justice  there  is  in  the  accusation  which 
Was  so  strongly  made  against  him. 

Senahfts,  nfow  me  to  call  your  attention  to 


anoiiier  paragraph  in  the  speech  of  the  Itoaoo 
able  Manager  who  last  addressed  yon.  It  is 
not  my  purpose  or  intention  to  aadertake  th6 
duty  at  present  of  answering  at  length  that  able 
and  carefhlly-prepared  arguntent  which  the 
honorable  Manager  has  mad*.  I  must  leave 
the  notice  of  it  to  those  who  are  to  follow  me 
in  the  argument  on  the  side  of  the  President. 
But  there  is  another  paragraph  which  reads  in 
this  language : 

"  Havlnsr  indalifcd  his  Cabinet  tn  sneh  freedom  of 
Otmiion  wEen  he  consulted  then  in  referenee  te  tlM 
eoDstitatioDality  of  ttio  bill,  and  bariiK;  covered  him- 
self and  them  with  pablio  odiuoi  by  ita  aDOOuneo- 
mcnt,  ho  now  vaants  tholr  opinions,  extorted  by 
power  and  Kiren  in  anbeerrieney,  that  tb«  law  Itself 
may  be  violated  with  imitunitjr." 

Yam  remember  how  el^^tly  the  honorable 
gentleman  introduced  the  dialogue  between 
Hamlet  and  Polomins,  when  speaking  npon 
this  subject,  and  yon  may  remember  that  he 
goes  on  and  says : 

"This,  aaya  the  Preeident,  is  the  ezerois*  of  my 
eonstilutioBnl  right  to  the  opinion  of  my  Uablnet. 
I,  says  tbo  Frcsidcnt,  am  responsible formy Cabinet. 
Yes,  the  President  is  responsible  for  the  opinions 
and  conduct  of  men  who  sive  snoh  advide  as  it  de- 
manded, and  give  it  in  fear  and  tremliUng  l«at  tbw 
be  at  once  deprived  of  their  places.  This  is  the 
President's  Idea  of  a  Cabinet,  bat  it  is  an  idea  not  la 
harmony  with  the  theory  of  the  CoBstitotion." 

And  in  another  place,  I  believe,  the  gentla- 
man  spoke  of  the  members  of  the  GttbnMt 
being  serffe : 

"It  was  theadvieo  of  rerfii  to  their  lord,  of  servants 
to  their  maater,  of  alavee  to  their  owner." 

I  desire.  Senators,  to  refresh  your  recollec- 
tion by  reading  a  single  paragraph  from  the 
message  of  the  President  of  the  Unit^  States 
which  was  put  in  evidence  upon  the  side  of 
the  prosecution,  the  famons  message  -dated 
!>ecembcr  18, 1867 ;  and  lest  I  should  forget  to 
present  the  idea  to  your  consideration,  I  "wish 
to  state  now,  in  reference  to  this  message,  as 
weH  as  in  referenoe  to  all  o^er  documents 
signed  by  the  President  of  the  United  States 
which  tbey  have  introdaoed  npon  the  other 
side  as  evidence  against  him,  that  if  any  rale 
of  law  is  to  obtain  in  ^is  high  atid  honorable 
tribunal,  when  they  -put  these  documents  in 
evidence  before  the  Senate  they  make  them,  so 
to  speak,  their  witnesses,  and  they  camiat  dis- 
credit them.  They  have  not  undertaken  to  dis- 
credit them  at  all.  When  we  offered  to  intro- 
duce thei  members  of  the  Cabinet  as  witnesses 
to  prove  certain  statements  which  were  made 
by  nie  President  in  these  messages,  the  Senate 
refused  to  do  so,  and  while  at  the  moment  I 
regretted  the  decision  of  the  Senate,  yet  ilpon 
sober  second  thonght  I  was  inclined  to  the 
opinion  that  the  Senate  had  probably  settled 
the  question  exactly  right,  that  it  was  unneces- 
sary for  us  to  introduce  the  members  of  the 
Cabinet,  unnecessary  for  us  to  introduce  their 
testimony  to  sustain  these  statements,  when 
these  statements  are  not  impugned  in  the  slight- 
est degree  by  any  evidence  which  is  oBPered  by 
the  other  siae.  What  does  the  President  say 
in  tiiat  message?  I  read  from  page  188  of  the 
record  of  the  trial: 

"This was  not  the  flrst  occasion  inwbtchMr.Stsa- 
too,  indisotaargeof  a  public  duty,  was  ealledBpoa  to 
eoDsider  th^  provisions  of  that  law,  Ibat  tenure-of- 
office  law  did  not  pass  without  notice.  Like  other 
acts,  tt  was  sent  to  the  President  for  approval.  As 
Is  my  oa€tom,  I  submitted  its  eoneideration  t»  my 
Oablnet  for  their  advice  upon  the  gacstion  whether 
I  sliould  approTO  it  or  not.  It  was  a  grave  auestion 
of  oonstitntional  law,  in  which  I  would  of  course  rely 
most  >P*n  the  opinion  of  the  Attorney  Senecal  aaa 
of  Mr.Stanton,  wno  had  once  been  Attorney  CteBontU" 

Now,  voa  see,  to  use  the  ele^j^t  word  of  the 
honorable  Manager  on  the  other  side,  he  calls 
these  serfs  around  him  to  see  what  these  serfs 
will  say  in  referenoe  to  the  constitutionality  of 
the  law  which  he  baa  under  coDsideratioa: 

"Even  member  of  aiy  Oabiaet .advisad  tarn  that 
the  proposed  tew  was  uneonstitotional.  All  apoko 
without  donbt  or  reservation  ;bnt  Mr.  Stan ton'scon- 
demnstlon  of  the  law  was  the  most  ehtborat*  and 
•ii^hatio.  H«  referred  to  the  go— titation*!  pro- 
visions, the  debate*  in  Congreas,  espeoially  to  the 
speech  of  Mr,  Buchanan  when  a  Senator,  to  the  de- 
cisions of  the  Sapreme  Court,  and  to  the  nsa«o  from 
the  begiaaia^  of  the  Govenuaoatthnagh  every  soa- 
oeasive  Administratioa,  all  coDcurriag  to  establish 
the  right  of  removal  as  vested  by  the  Constitution  in 
the  President.   To  aB  these- he-added  the  woii^ef 


kisowadaiiberata  Judgawat,  oad  airise^lara  tiait 
k  was  taw  duty  to  defend  the  power  of  the  PresidaiK 
from  usurpation,  and  to  veto  the  taw." 

There  is  in  the  "plain,  uavamished"  state- 
meat  of  the  President  of  the  United  Ststea, 
oaoontiadioted  by  any  witnesses  called  here, « 
•tatement  that  we  ofiered  to  verify  by  the  ia'- 
trodaetioii  of  the  members  of  the  Oabiaet  ■■ 
witnesaeB.  We  offered  to  prove  every  wordy 
at  least  the  asbstaDoe  of  every  word  that  is 
contsw|ed  ia  that  paragraph  of  the  meaaa^ 
and  had  the  masabeis  of  tJie  Cabinet  hears,  sad 
were  leadyaod  willing  to  pat  them  upon  oath^ 
but  their  testimony  was  not  adasitted ;  an4  ao, 
in  view  of  the  two  things,  first  that  this  mes- 
sage was  offered  in  evidraoe  upon  the  aide  of 
the  prosecution,  and  second  that  we  offsred  to 
prove  the  truth  of  the  statements  eontaiae«l 
nere,  I  assume  as  «&  indiaputable  fact  in  the 
case  that  Mr.  Staaton,  about  whom  die  whole 
world  seems  te  be  set  on  fire  now,  did  give  to 
the  PrasideBt  the  advice  that  this  eivU-tennie 
bill,  about  which  such  a  great  cry  has  been 
raised  in  the  land)  was  an  uaobnstitutional  law. 
end  that  it  was  his  dat^  to  veto  it.  While  i 
never  saw  Mr.  Stanton  to  my  kaowledge,  awd 
have  a*  sort  of  persoaal  sicqaaialaBce  with 
him,  I  think  that  if  I  were  in  his  plaee  I 
sfaoald  eoMlaim  -as  somebody  exdaimed — I  ieo- 
get  who  it  was,  hat  I  knew  these  bonoraUs 
Benatorawill  reaiomber  it  a  great- deal  better 
than  i  -do— "  Sara  ma  from  my  fVienda,  and  I 
will  take  care  of  my  enemies. ' '  I  thiak  if  erar 
a  man  en  the  face  of  the  earth  had  reaeon  to 
exclaim  "Save  me  from ny  friends,"  Mr.  Staa- 
ton has  reason  to  ezaUka  "Save  ma  from  tHa 
deacriptioa  which  is  given  here  of  a  Cabiaat 
officer,  and  of  the  mean,  k>w,  debasinff,  saer- 
oenaiy  motive  by  which  a  Cabiaet  officer  is 
supposed  to  aet."  Bat  this  is  a  sort  of  famdy 
(luarrel,  and  I  shaU  not  oadeitake  to  interfem 
in  it. 

One  other  Aimg  ia  this  eonnectioa  abont  Mr. 
StantoB.  Mr.  Stanton  as  one  of  the  Presi- 
dent's Cabinet  advised  him  to  veto  the  civil 
tenure-of- office  bill;  but  before  Mr.  Johnson 
became-President  Mr.  Stanton  placed  on  record 
an  opinion  which  I  think  it  proper  for  me  to 
read  under  existing  circumstances;  and  it  Is 
an  opinion  which  does  not  stand  in  the  cate- 
gory of  the  action  of  Mr,  Stanton  as  one  of 
the  members  of  President  Johnson's  Cabinet. 
On  the  3d  of  March,  1865,  Mr.  Stanton  ad- 
dressed the  folio  wine  letter  to  "  His  Excellency 
Andrew  Johnson,  Vice  President-elect:" 

Wak  Dipan-xKVT. 
WASBiaeiOll  GiTT,  March  3,  ISHS. 
Sia;  This  Department  has  aeeepted  year  reaigiia-    ' 
tion  as  brigadier  general  and  military  governer  *f  • 

TenSos^co. 

Permit  me  on  this  occasion  to  render  to  yon  the 
thanks  of  this  Department  for  your  patriotia  arid 
able  services  during  the  eventful  period  throai^ 
which  you  have  ezeroisod  the  high  trusts  committed 


to  your  charge. 

In  one  of  the  darkest  bones  of  the  (cre: 

for  nationitl  existence  against  rebellions  foes  um 


one  of  the, darkest  hones  of  the  .great  stmnle 


Qovernmeot  called  you  frnni  the  Senate,  and  from 
tha  comparalirelir  safa  and  ^aerduticaof  etvii  life, 
to  plaoe  foit  .in  the  front  of  the  eoetay.  and  ia  • 

gosition  of  oersonnl  toil  and  danger  perhaps  mora 
azardons  than  was  chcountered  by  any  other  eltf- 
■en  or  militarr  ofioer  of  the  iJaited  Staiea. 

W>U>  ^riotie  jiramptneeap'aa  aasttmed  the  poet, 
and  maintained  it  under  circumstances  of  unpar- 
alleled trial,  ubtn  recent  events  have  brought  aamjr 
•ad  deUvaraaoatoyear  Stats  and  to  the  iateatity  w 
that  caostitational  Uaiom  for  wbiob  you  ao  long  «>d 
so jtallanlly  periled  all  that  is  dear  to  man  on  earth. 

That  yon  may  bo  spared  to  enjoy  the  new  honcM 
and  perform  tha  high  dniiea  to  whioh  pon  have  bean 
ealled  to  the  people  of  the  Cailad  States  is  the  aia- 
cero  wish  of  one  who,  in  every  official  and  poraoaal 
relation,  has  found  yon  worthy  of  the  cooflaeBoe  it 
theOovommeat  and  the  honor  aad  esteem  of  roar 
reUow-cidsens.      '  £D^UN  M.STANTON. 

SecrctartKtf  Wm. 
His  Bzoelleney  Axnititw  JomrsoK. 

Hfi  Chief  Jostice  and  Senators,  but  thnte 
Short  years  have  elapaed  slmie  that  letter  tt 
imknfsement  was-  written  by  Mr.  Secfetaty 
Stanton  to  the  present  President  of  the  DnitM 
States;  and  I  read  it  for  a  twofold  pur|>OBe: 
irst,  to  show  that  when  I  spoke  to  yon  yester- 
day in  regard  to  the  services  of  the  Presidaat 
of  ^e  UniMNi  Stittes  in  behalf  of  the  Union  I 
did  speak  the  wordaaf  tiMhtaid««beMNMy 


Digitized  by 


Google 


THE  CONGRBSMOKAL  GLOBE;. 


mi  I  ahow  yon,  oat  of  the  mooth  of  Mr.  etn- 

ton  himself,  that  he  deserTed  all  the  encommms 
which  I  endeavored  to  pass  upon  him  in  the 
progress  of  my  remarks  yesterday  for  hia  iaith- 
fal  devotion  to  the  Union  and  ior  having  «x- 
nosed  hiraaelf  in  the  hour  of  danger  in  its 
behalf;  and,  sacond,  t*  abow  that  in  three 
short  yeara  it  is  searcely  fwseible,  in  the  nature 
of  tbiugs,  that  the  President  of  the  United 
States  sbould  be  so  soddenly  ebanged  aa  the; 
iasiat  he  is  in  behalf  of  the  prosecutioa,  It  is 
bacdiy  conceivable  that  in  a  period  of  three 
short <yeara  a  geatleoMiQ  of  whom  the. Secre- 
tary of  War  s^ke  ia  the  highest  terms  of  com- 
maodatioa  which  I  have  read  should  become 
tka  monster,  the  tyrant,  the  usurper,  the  wicked 
man  that  he  is  represented  to  be  upon  the 
other  side.  Mr.  Stanton  runs  through  this 
whole  trial )  hia  Dame  is  almost  everywhere. 
Mr.  Stanton's  aame  is,  at  least,  substantially 
embodied  iu  the  charges  tliat  are  contained  in 
thcM  Articles.  Here  you  have  Mr.  Stanton  in 
two  positions  indorsing  the  President  of  the 
United  States :  first,  when  he  ceased  to  hold 
the  office  of  militaiy  governor  of  Tennessee 
aad  was  eleivated  to  the  high  position  oif  Vice 
President-elect,  you  hare  uim  saying — 

"  TImt  roa  may  b«  iparMi  to  enioar  Ike  aewbaaon 
■ad  perform  tbe  hish  dutiw  to  whieh  you  have  bosn 
called  by  tbo  people  of  the  United  States  T>  tbe  sin- 
aere  wish  of  one  who  ia  every  odtial  and  personal 
niotion  km  foaad  roa  worlky  ef  the  eonAdeece  of 
the  GevetBBieat  aad  the  honor  and  esteem  of  your 
fellow-eitiMDs." 

That  is  Mr.  Stanton's  indorsement  in  1865 ; 
and  then  you  have  Mr.  Stanton's  act  as  one  of 
the  President's  advisers  when  the  civil  tenure 
bilk  was  passed  in  February,  1867.  You  have 
him  then  indorsing  the  action  of  the  President 
in  both  forms  up  to  the  time  that  Uie  civil  ten- 
are  bill  was  passed ;  aad  if  a  difference  of 
opinion  afterward  grew  up  between  ibem,  if 
unwind  feelings  existed  between  them,  if  there 
was  a  loss  ot  confidence  on  tbe  port  of  the 
President,  and  if  their  relations  toward  each 
became  less  harmonious  than  they  l^id  been 
before,  all  that  I  hove  to  soy  about  it  is  that  it 
furniabes  no  ground  of  impeachment  that  should 
in  the  slightest  degree  anect  his  character  or 
his  motives. 

There  is  one  other  thing,  before  I  come  to 
tbe  consideration  in  detail  of  the  various  ar- 
ticles of  impeachment,  that  I  desire.  Senators, 
to  call  your  attention  to,  and  that  is  to  this 
same  proceeding  which  was  had  in  the  House 
of  Representatives  upon  the  sutjject  of  im- 
peachment. I  knoif  not  how  it  has  struck  the 
minds  of  Senators ;  I  know  not  how  it  has 
im{>ressed  the  minds  of  the  people  of  tbe 
United  Stales  ;  but  one  of  the  strangest  anom- 
alies in  the  political  history  of  our  Qovern- 
ment  is  that  these  articles  oi  impeachment 
should  have  been  gotten  up  against  the  Presi- 
dent of  tbe  United  States  after  twelvemonths' 
examination,  and  that  some  of  tbe  leading 
charges  against  him,  of  which  I  will  speak  after 
awhile,  should  be  fonnded  upon  acts  which 
were  done  in  reference  to  the  Thirty-Ninth 
Congress.  If  the  President  of  the  United 
States  is  the  guilty  culprit  that  they  represent 
him  to  be  on  the  other  side,  if  he  bos  deffimed 
Mvd  slandered  Congress,  if  he  has  done  acts 
vbiich  are  worthy  of  impeachment,  is  it  not 
passing  strange  that  the  Thirt^v-NinU  Congress 
took  no  notice  of  tbem,  and  that  after  that 
Congress  is  defunct,  ftft«r  it  has  passed  out  of 
existence,  after  its  name  and  Its  memory  have 
Xone  into  history,  another  Congress  should  take 
up  offenses  against  that  Congress  and  make 
them  matter  of  grave  accusation  against  the 
President  of  the  United  States?  I  will  read 
one  of  the  charges  investigated  by  that  Coa- 
sresa.  This  is  rather  by  anticipation  and  a 
little  out  of  the  order  that  I  had  designed;  bat 
flfl  I  have  the  book  before  me  I  will  read  it  now. 
One  of  the  grounds  of  accusation  then  pre- 
sented against  him  by  the  committee  in  the 
House  of  Representatives— and  they  had  seven- 
teen of  them— the  last  of  the  file  was  this : 

"  Th»t  ho  has  bean  Kuilty  of  set*  ealoalated.  if  not 
IQteBded,  to  subvert  tbe  Qoveroment  of  the  United 
SUtes,  by  denying  that  the  Thirty-Ninth  ConSrens 

<fe»awisiWatiaaal  h*ir,  aad  tostariiw  a  apMt  of 


dtsaffeeTiM  smd  diaebeAcaM  to  the  law  tti* 

lioo  BsaiBit  it!  natality,  by  endeavoriag.  In  ituklio 

SDseohos,  to  brine  it  into  odiam  and  contempt." 

I  have  ia  my  possession  the  aetual  vote 
which  was  taken  in  the  House  of  Bepreaeoto- 
tirss  upon  the  sol^eet.  My  memory  ataiy  &il 
me;  I  mity  have  been  miaioformed  about  it; 
bat  i  have  been  infiormed  aad  believe,  and  yoa 
know  much  better  than  I  do  how  the  fiMb  is> 
that  the  House  of  Bepreseotalivea,  by  a  eonsidr 
ecaUe  majority,  refaeed  -  to  eatertain  tbeae 
aeeaoations  as  ground  of  impeacbmeati^faiast 
the  President  of  the  United  Btaiee  by  a  solemn 
vote.  And  if  there  were  any  law  in  this  tribu- 
nal (and  the  geotlameu  say  there  is  not  unless 
it  be  that  mysterious  and  wtmderfui  law  of 
Parliament  which  they  rely  apoa,  and  which 
after  all  the  definitions  they  give  to  it  amoaots 
at  last  to  no  law  at  all)  or  any  applnaktioa  by 
analogy  of  the  principles  of  law,  I  would  avail 
myself  of  the  doctrine  of  estoppel  which  was 
so  learnedly  insisted  upon  by  one  of  the  honor- 
able Managers  on  the  other  nde,  and  I  would 
insist,  with  all  due  deference  and  resfiect,  that 
the  House  of  Bepfeseotatives,a(ter  having  voted 
down  tbis*charge  diat  the  President  of  the 
United  States  had  slandered  sad  maligaed  the 
Thirty-Kintb  Congress,  was  aete<pped  (tost 
aakiag  any  accusation  of  that  kind  against 
the  President  now. 

Bat  I  hope  I  sray  say  without  offisnse,  and 
before  proceeding  Co  notice  sotne  of  the  charges 
more  specifically  that  have  been  preferred  here, 
that  I  think  tbe  Senate  of  the  United  States, 
sitting  as  a  jadicial  tribmal,  tan  look  to  the 
circumstances  nnder  which  these  charges  are 

g referred  without  any  disrespect  whatever  to  the 
louse  of  Representatives ;  aad  when  yon  eome 
to  l«ok  at  the  circamstances  under  which  these 
ehams  were  preferred,  after  the  President  ef 
tbe  United  States  had  been  virtually  fRquitted 
in  t]>e  House  of  Representatives,  you  have  at 
least  evidence  that  it  was  done  withont  any 
great  amonnt  of  deliberation  in  the  House,  pos- 
sibly nnder  the  inflnence  of  that  excitement 
whieh  legislative  assemblies  as  well  as  individ- 
uals are  liable  to ;  and  that  very  circumstance, 
withont  impnting  anr  wrong  or  improper  mo- 
tive to  the  Honse  of  Renresentatives,  is  one  to 
which  I  maintain  that'taie  Senate,  this  assem- 
bly of  grave  and  reverend  seniors,  who  are  im- 
panelM,  as  it  were,  here  nnder  the  Constitu- 
tion to  try  these  articles  of  impeachment,  may 
look,  and  may  look-  with  propriety— for  they 
do  not  come  before  you.  Senators,  like  those 
articles  which  were  preferred  against  Warren 
Hastings  in  England,  and  which  were  the  sab- 
ject  of  long  and  earnest  debate  in  the  Hoose 
of  Commons  before  they  were  presented.  They 
were  prepared  In  hot' baste  after  tbe  President 
had  removed  Mr.  Stanton ;  they  were  passed 
upon  very  brief  debate  in  the  Hoase  of  Repre- 
sentatives, and  thus  they  come  here.  If  the 
House  has  acted,  as  I  hope  it'faas.  hastily,  Sen- 
ators, it  is  your  province  and  yoar  duty,  as  I 
maintain  moat  respeotfnily,  to  look  to  that 
fact,  end  not  to  give-  the  same  importance  to 
accusations  made  nnder  sneh  circa mstanees  as 
yon  would  to  those  which  were  funde  under 
more  carefiil  deliberation,  and  especially  when 
the  House  of  Represeatatives,  bat  a  very  tfbort 
time  before,  had  acquitted  the  President  of  a 
large  number  of  tbe  charges  which  were  pre- 
ihrnd  against  him  in  tbe  able  and  iagemons 
report  presented  by  its  Judiciary  Committee. 
S«r«ty,  mder  these  eironmslMices,  it  will  be 
no  disparagement  of  the  House,  it  will  be  no 
dispaiAesiaeM  to  y»a  t»  kiak  to  tbe  fact  that 
these  charges  were  hastily  presented,  and  if, 
upon  sober  review  here,  yea  shnaM  believe 
that  these' ehatgss  ooaae  to  yon  in  at  least  a 
qnestioaable  shape,  so  -Ar  as  the  swift  cirown- 
stances  under  which  they  were_,adopted  are 
eonoemed,  it  wijl  be  no  reflectieo  upon  the 
Hoase  any  more  than  it  would  apMi  an  indi- 
vidual. I  trust  that,  as  the  House  of  Bepre- 
seotatives  is  composed  of  men,  at  least  men  of 
flesb  and  blood  like  yontvelves,  it  will  be  no 
disparagement  to  them  to  say  that  even  a  House 
of  Represeatativas,  composed  of  hoooraUe 
aaearaotiiig  andar  the  i«p«laea  af  fnetiaR,  aad 


•ating  haatiiy  aad  withaat  any  graat  aaono* 
of  ddibeiatiesif.artiog,  aa  it  were,  ia  passion, 
may  do  a  thing  srtiich,  apon  "sober  saeoud 
thoBght,' '  they  wooid  not  do  over  again.  Wa 
aU  know  hnman  aatare  well  enon^,  at  least 
in  oar  own  peratms  aad  in  oar  own  ebaractei«« 
to  know  that  wfaea  we  aot  in  passion,  when  wa 
act  in  baste,  when  we  act  iu  excitement,  w% 
are  apt  to  do  things  which,  upon  reflection,  wa 
ham  reason  to  rtgnit;  aad  those  aetioss,  whila 
they  are  in  a  gneat  msasara  excusable,  on  ac* 
oaunA  of  the  haste  aad  passioa  ia  which  they 
are  committed,  are  yet  aettona  whi«b  do  not 
oommaad  the  same  p«wer  and  inluence  ia 
society  that  they  would  do  if  thsy  were  the 
result  of  grave  and  careful  and  deliberate  aad 
mature  oonsidarotioa.    • 

Now,  Senatora,  I  shall  have  to  call  yoar 
attention  to  tbe  articles  of  impeachment  soma* 
what  in  detail;  and  thoagh  it  is  rather  a  dis- 
agreeable dutyta  tread  this  mill-horse  ranmL 
to  go  to  these  ortidos  of  impesMbment  and 
take  them  up  one  by  one  and  make  brief  com* 
mentson  them,  as  it  is  ray  poi^osa  to  do) 
thoagh  I  know  that  the  aabjeet  is  baeeming 
stale'and  weary,  »ot  only  to  the  Senate,  butta 
those  who  are  gathered  aroMid  t«  hear  this  in- 
vestigation ;  yet  I  aaaaot,  ia  aaeordanee  with 
ay  sense  of  doty  in  this  ease,  take  sty  seat  until 
I  offer  some  ccassiderations  to  the  Senate  e« 
each  one  of  the  articles  of  impeaehaient.  Al> 
thetigh  it  moat  necessarily  be  to  some  extent 
a  tedioas  business,  yet  1 4(»  so  beaanse,  8eD> 
ators,  if  yoa  follow  the  peeeedents  whieh  we 
hav«  had  in  other  laaes,-  yak  will  ba  reqaired 
to  vote  apon  eaoh  one  of  tha  aitioles  of  iu^ 
peachment  separately,  and  you  will  have  ta 
ibrm  yonr  jndgmaat  aad  opinion  upon  each  in 
a  separate  w^. 

Ia  regard  ta  the  f  lataitiele  «f  impoaohmswt 
it  ssay  not  be  out  ef  place  to  looh  to  that  arti- 
ele  as  it  is  presented,  and  to  state  very  briefly 
the  article  itself  and  the  answer  to  it.  Ida 
net  profioss  to  go  through  all  the  verbiage  of 
that  article,  nor  to  repeat  in  detail  all  the 
facts  stated  in  the  answer;  bat  the  article 
eharges  ia  sabstance  that  oa  the  21st  of  VtH^ 
mary,  1806,  the  President  nalawihUy  issued 
an  order ihr  the  rsniovat  of  Edwin  M.  Sta»- 
ton,  withont  sajring  anything  in  this  part  of 
the  article  abeot  the  Senate  being  or  not  b^ng 
in  session.  It  alleges  that  on  the  12th  of 
August,  1887,  daring  the  rocess  of  the  Senate, 
he  suspended  Mr.  Canton ;  that  on  the  12th 
of  I>eoeinber,  18ft7,  and  within  twenty  days 
a<\er  tbe  meeting  of  tha  Senate,  be  reported 
the  saspension  aad  hn  reasons,  and  that  the 
Senate  revised  ta  ceaenr  in  the  suspension ; 
that  Stanton,  by  virtue  of  tbe  act  "regulating 
tbe  tennre  of  certain  civil  oflSees,"  forthwith 
resumed  the  (4Rce ;  and  that  on  the  21st  of 
Fsbfoary,  1668,  the  President  issued  the  order 
of  removal  to  Stanton,  and  that  this  was  done, 
first,  in  violation  of  the  "act  regnlating  the 
tenure  of  certain  civil  offiosa,"  passed  Hardi 
S,  1867;  aad  second,  in  violation  of  the  Coif- 
stitution,  and  without  the  eonseat  of  the  Sew- 
ate,  then  in  session ;  aad  that  it  was  a  hij^ 
misdemeaner  in  office. 

Without  goiag  into  all  the  details  the  answer 
suhstaartialfy  states  that  Mr.  Stanton  was  aft- 
pointed  Seeretary  during  pleasnre  by  Mr.  Lin- 
coln on  tbe  16th  of  Janaary,  M62 ;  that  the 
oAee  waseraated  by  the  aat  passed  on  the  7tfa 
of  Aagast,  178»;  thatAtaatoh  beeasse  one  of 
the  advisesw  of  the  Pvesideat  and  subject  to 
his-geaeial  eonltol ;  that  tbe  respandent  sne- 
eeeded  t«  the  PrasMeaiqr  o»  the  lOih  of  April, 
1M6,  and  Mr.  Stanton  oontiaaed  te  hold  the 
offioe;  that  the  respondent  being  satisfied  that 
he  oonid  aot  Jat  Mr.  Staatan  oontinue  in  office 
withont  detriateat  to  the  public  interest  he 
decided  t«  saspsad  him  an  thefith  of  Augnat, 
1867.  TheinvitatiantoMr.Stantcmtoresign 
hisoffieaissetoatintheanswer;  aho  his  reply 
deeliningtodoso.  Itisfhrther  stated  that  the 
tespondeatrequired  aad  acted  apen  the  opinioo 
as  to  tbe  eivil  teanre-of-offieeactof  eaoh  prioei- 
pal  officer  of  the  fixeentiTeDepattmeats;  that 
this  aotion  was  made  Inawa  to  the  Senate 
••  the  2d  of  Masdi,  1M7;  (hikt  aMhoagh  ha 
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believecl  tke  tmiir<h«i^pffice  aot  was  void  tke 
respondent,  in  hMcapacity  aa  Eresideot,  formed 
the  opinion  that  Stenton't  case  was  in  fact  by 
the  fi  rst  section ;  that  notwithstanding  respond- 
Mit's  opinion  on  that  subject,  he  was  anxiouiB 
that  Stanton's  removal  shouid  be  aoqaiesoed 
in  by  the  Senate  or  that  the  ^estioa  slioald  be 
judicially  determined ;  that  th»  right  of  saa- 
eension  is  proTided  for  by  the  tennre-of-ofliee 
law  in  the  aeooad  seatiao,  and  that  Mr.  Stanton 
was  not  suspended  nntil  the  next  meeting  or 
action  of  the  Senate,  bat  indefinitely  and  at 
the  President's  pleasare;  that  a  racancy  thus 
existing  General  Thomas  was  appointed  ad 
interim  under  the  act  of  13th  February,  1796 ; 
that  the  purpose  to  obtain  a  judicial  decision 
was  made  known  -at  or  near  the  date  of  this 
order ;  that,  not  intendiag  to  abandon  his  rights 
asPresident,  but  anxious  toavoid  any  question, 
the  respondent  did  send  his  message  to  the 
Senate  on  the  12th  of  December,  1867 ;  that 
his  hopes  not  being  realized,  the  respondent, 
ia  order  to  raise  the  question  for  judicial  de- 
cision, and  to  that  end  only,  issued  the  order 
removing  Stanton  and  appointing  Thomas  ad 
interim  on  the  2l8t  of  Febcaary,  1868.  There 
is  besides  an  answer  to  each  specific  allegation. 

Now,  Senators,  ^low  me  to  present  one 
thought  before  enteristg  upon  the  consideration 
of  this  first  article,  wniohr  as  I  conceive,  is 
applicable  to  all  the  articles;  indeed,  much 
Of  what  we  have  to  say  upon  the  first  article 
applies  to  all  tha  other  articles,  and  it  involves 
to  some  extent  a  necessary  repetition  to  con- 
aider  them  in  detail,  but  I  shall  endeavor,  as 
&r  as  I  can  possibly  do  so,  to  avoid  such  rep- 
etition. 

All  the  articles  of  impeaehment,  or  nearly 
all  of  them,  charge  a  removal.  One  of  the 
Managers  spoke  a  good  dwl,  and  very  much 
to  the  purpose,  upon  the  subject  of'teohnical 
law.  I  did  not  understand  the  gentleman  as 
making  any  objection  to  it.  He  regarded  it  as* 
a  proper  means  of  enforcing  the  rights  of  par- 
ties and  as  a  legitimate  postioa  of  legal  science. 
Well,  although  I  know  that  technical  rules  are 
not  to  be  observed  in  this  Senate,  if  you  fol- 
low the  preeedents  of  trials  of  impeachment 
which  we  have  already  had  in  ue  United 
States,  and  especially  if  you  follow  the  decis- 
ions in  the  British  Parliament,  yet  there  ought 
to  be  something  at  least  substantial  in  the  arti- 
cles that  are  preferred  against  a  man.  Now, 
what  is  it  that  is  provided  for  by  the  civil-ten- 
ure bill?  Before  I  oome  to  consider  that  bill 
fit  all  in  its  details,  let  me  ask  what  is  provided 
for  there?  It  is  the  removal  of  a  person ;  and 
that  is  the  thing  which  is  charged  in  each  one 
of  what  I  may,  for  want  of  a  better  word,  call 
the  counts  of  this  indietsaent,  each  one  of  the 
articles  that  is  preferred  here.  Senators,  if 
vou  follow  the  law  and  the  rules  of  law  that 
have  been  adopted  in  other  cases,  if  at  any 
rate  you  look  to  them  as  being  a  guide  to  some 
extent,  although  not  binding  and  obligatory  to 
all  intents  and  purposes  as  judicial  decisions, 
what  is  a  familiar  rule  of  law  7  There  is  not 
»  jddge  or  a  lawyer  ia  this  Senate  who  does 
not  know  that  m  every  law-book  which  has 
been  written  in  two  hundred  years  a  distinetion 
is  taken  between  a  crime  and  an  attempt  to 
commit  a  crime.  The  distinction  is  just  as 
broad  and  aa  wide  as  Pennsylvania  avenue. 
According  to  statutory  regulations  almost 
everywhere,  and  even  according  to  the  common 
law,  murder  is  one  thiag,  an  attempt  to  com- 
mit murder  is  another  and  a  different  thing. 
Burglary  is  one  thing ;  an  attempt  to  commit 
that  offense  is  another  and  a  different  thing. 

Now,  I  ask,  and  I  ask  ia  all  earnestness,  of 
this  Senate  as  lawrera  and  judges,  when  these 
articles  of  impeachment  charge  the  President 
with  the  removal  of  Mr.  Stanton  is  it  not  a 
solecism  in  language  that  they  should  ask 
this  Senate  on  their  oaths  to  m,j  that  the  Pres- 
ident of  the  United  States  is  guilty  of  a  viola- 
tion of  the  civil-tenure  bill,  or  guilty  of  either 
of  the  offenses  that  are  charged  here  7  That 
there  was  an  attempt  to  remove  there  is  no 
•ort  of  question ;  but  if  the  doctrine  contended 
£>r  b/  toe  leiumed  M»u^[ew  be  the  true  de«- 


triae,  if  this  civil-tennw  Inll  be  a  ooBstitation«d 
law,  as  they  insist  it  is,  if  the  President  has  no 
power  to  remove  except  on  the  advice  and  con- 
sent of  the  Senate  of  the  United  States,  then, 
Senators,  I  ask  you  how  is  it  that  he  can  be 
found  guilty  of  removing  Mr.  Stanton  from 
office,  taking  the  premises  of  the  honorable 
gentlemen  to  be  correct,  when  there  was  no 
removal  at  all?  If  their  doctrine  be  the  tme 
doctrine,  there  was  no  removal  from  office  at 
all ;  yon  do  not  bring  it  within  the  civil-tenure 
biH  unless  yon  havea  case  of  removal,  and  even 
under  the  civil'tenure  bill  it  is  not  a  case  of 
removal ;  but  if  either  construction  be  the  tme 
one  it  is  a  case  of  an  attempt  to  remove  a  per- 
son from  office ;  so  that  it  seems  to  me  it  is 
utterly  impossible  for  the  honorable  Managers 
to  esc^e  the  dilemma  in  which  the  nature  of 
their  aocasation  places  them. 

Upon  the  first  article,  Mr.  Chief  Justice  and 
Senators,  I  desire  to  maintain  brieily  three 
proposiUons. 

First.  That  the  tenure-of-office  bill  is  uncon- 
stitutional and  void.  Gentlemen  have  intimated 
a  doubt  whether  the  Senate  ought  to  hear  any 
argument  upon  that  subject,  but  for  the  reasons 
indicated  yesterday  that  a  conrt  at  nisi  prius 
would  hear  an  argument  on  a  rule  fora  new  trial, 
or  that  a  chancery  conrt  will  allow  a  bill  of 
review  on  a  petition  for  a  rehearing,  while  I 
do  not  intend  to  argue  the  question  at  any 
great  length,  I  respectfully  ask  the  Senate  to 
hear  what  we  have  to  say  on  this  subject,  as  it 
is  material  and  important  to  our  defense. 

Second.  That  if  the  civil-tenuve  bill  is  not 
constitutional,  it  does  not  embrace  such  a  case 
as  the  removal  of  Mr.  Stanton. 

Third.  That  if  both  these  propositions  are 
erroneous,  the  President  acted  from  laudable 
and  honest  motives,  and  is  not,  therefore,  guilty 
of  any  crime  or  misdemeanor. 

Upon  the  first  proposition  as  to  the  unconsti- 
tutionality of  the  civil-tenure  act,  as  it  has  not 
been  done  already  in  behalf  of  the  President 
of  the  United  States^  I  feel  myself  constrained 
to  remind  you  of  certain  things  which  occurred 
in  the  debate  of  1789.  Although  I  know  they 
are  familiar  probably  to  every  Senator  I  ad- 
dress, yet  I  regard  these  things  as  material  and 
important  to  our  defense,  and  at  the  expense 
of  telling  "a  thrice-told  tale,"  and  of  weary- 
ing the  patience  of  the  honorable  Senate,  I 
must  ask  the  privilege  of  presenting  as  briefly 
as  I  can  the  views  which  1  entertain  upon  that 
subject 

la  the  House  debate  which  occurred  on  the 
16th  of  June,  1789,  on  the  bill  to  establish  the 
Department  of  Foreign  Affairs,  Mr.  White 
moved  to  strike  out  the  words  "  to  be  remova- 
ble from  office  by  the  President  of  the  United 
States."  He  advocated  this  because  the  Sen- 
ate had  the  joint  power  of  appointment  His 
views  were  sustained,  as  you  recollect,  in  that 
argument  by  Messrs.  Smith  of  South  Carolina, 
Huntington,  White,  Sherman,  Page,  Jackson, 
Gerry,  and  Livermore,  and  were  opposed  by 
Messrs.  Vining,  Madison,  Boudinot,  and  Ames, 
as  is  seen  in  Gales  &  Seaton's  Debates  in 
Congress,  old  series,  volume  one,  page  473  to 
608.     Mr.  Madison  said  in  that  debate : 

"  It  is  evUaatljr  the  iDtentioo  of  the  Conititntion 
that  the  first  magistrate  abould  be  responsible  for  the 
executive  department :  so  far,  therefore,  w  we  do 
not  make  the  offieen  who  are  to  aid  him  in  tnedntles 
of  that  department  responsible  te  him,  be  is  not  re- 
sponsible to  his  ooostry." 

He  placed  the  discussion  nuunly  on  the  con- 
stitutional provision  that — 

"  Tbecxeentive  pewer  shall  b«  vested  in  tte  Presi- 
dent"—Aid.,  48L 

Mr.  Sedgwick  said : 

"  If  expediency  is  at  alt  to  b*  eonstdered,  ^entie- 
men  will  pereeive  that  this  man  isasnnchaniDstFB- 
ment  in  the  hands  of  thePresident  as  the  pen  is  the 
instmment  of  the  SecretaiT  In  correspondiDg  with 
foreign  ooorts.  If,  then,  the  ^eentarr  of  Foreign 
Affoin  is  the  mere  inatrameBt  of  the  Preeideat  one 
would  suppose,  on  the  prinoiple  of 'ezpediener.  tMs 
officer  should  be  dependent  upon  him.  It  would 
seem  hkcongruout  and  abrard  that  an  oSeer,  who. 
iq  the  reason  and  nature  of  things,  is  dependent  on 
hu  principal  and  appointed  merely  to  ezecate  such 
basinessaaiscommitted  to  the  cbargeof  his  superior, 
(for  the  business,  I  eontend,  is  eomnitted  aoleir  to 
hi*ct«rse)I««#itwoaid  Uabsw4.iit  thehirnsgt 


de«we.  tooontinusaoh  panoa  in  oOiee  eoatrary  4A 
Uie  will  of  the  President,  who  is  responsible  that  tha 
business  boconcluctod  with  proprioty  and  for  the  gen- 
ernl  interests  of  the  nation."—!  DaxOa  in  Conortti 


oldiriet.biZ. 

In  that  same  debate  Mr.  Sedgwick  seems  to 
have  anticipated  jtlet  such  a  state  of  affairs  as 
existed  between  the  President  and  Mr.  Stan- 
ton. ■  A  part  of  Mr.  Sedgwick's  remarks  is 
copied  in  one  of  the  President's  messages  to 
Congress ;  but  I  desire  to  rend  the  whole  par- 
agraph from  wfaicbthe  President  in  his  message 
took  the  extract  that  was  submitted  to  Ccm- 
gress.  '  He  discussed  the  subject  in  «n  admir- 
able and  unanswerable  manner.  And  wImb 
you  keep  it  in  mind,  as  has  been,  I  believe, 
already  stated  in  argument,  that  this  debate 
was  had  soon  after  the  adoption  of  the  Consti- 
tution, that  several  gentlemen  who  had  partici- 
pated in  th?  formation  of  the  Constitntion  were 
members  of  Congress,  and  among  them  Mr. 
Madison,  one  of  the  ablest  writers  who  ever 
wrote  upon  that  subject,  not  even  excepting 
Alexander  Hamilton  himself;  when  you  take 
it  into  consideration  that  this  discussion  was  at 
that  early  period  and  by  persons  who  were  con- 
cerned in  the  formation  of  the  Constitntioii 
itself,  the  opinions  which  they  expressed  are 
deserving  of  the  ver^  highest  consideration. 
And  if  there  be  anting  in  the  doctrine  of  the 
law  which  is  applied  to  every  other  case )  if 
there  be  anything  in  the  idea  tiiat  when  a  d»' 
cision  upon  a  legal  question  is  once  made' that 
decision  should  stand ;  if  there  be  anything  in 
the  doctrine  of  stare  deeisiSj  then.  Senators,  I 
maintain  that  an  opinion  which  so  far  as  I  know 
anything  of  our  history  as  a  Government  has 
never  been  seriously  controverted  at  any  fime 
except  during  the  administration  of  Jackson, 
and  the  decision  of  which  at  that  time  was  in 
favor  of  the  view  that  we'  entertain  now,  ia  to 
be  considered  as  entitled  to  respect  If  an 
opinion  that  was  acquiesced  in  for  nearly  eighty 
years  is  not  an  authority  to  a  man  for  doing  an 
act,  then  I  can  conceive  of  nothing  that  is  suf- 
ficient authority. 

If,  according  to  the  English  law,  a  man  woaU 
be  protected  in  an  action  as  to  real  property 
by  sixty  years'  possession,  if  according  to  the 
statute  law  of  the  State  in  which  I  reside  seven 
years'  adverse  possession  under  a  color  of  title 
would  give  him  an  absolute  title  to  his  faact 
of  land,  if  tbebe  healing  statutes  which  hare 
been  passed  from  time  to  time,  both  in  Eng- 
land and  in  our  own  country,  and  which  are 
intended  for  the  repose  of  society  to  secure 
titles  to  property,  are  administered  every  day, 
as  they  ore,  I  presume,  in  all  the  courts  of  the 
United  States,  why  may  we  not  argue,  and 
argue  with  propriety  before  the  American  Sen- 
ate, tiiat  when  a  question  was  settled  eighty 
years  ago,  and  when  the  decision  was  never 
controverted  until  the  present  time  except  on 
the  occasion  to  which  I  have  referred,  the  con- 
clusion at  which  Congress  then  arrived  is  npon 
principle  binding  and  obligatory  npon  this 
Senate,  and  that  you  ahonld  follow  it  upontbe 
same  principle  that  the^'udges  are  in  the  habit 
of  following  judicial  determinations  in  regard 
to  the  rights  of  property  that  have  been  long 
acquiesced  in  and  have  become  rules  of  law. 

If  Mr.  Sedgwick  had  been  a  prophet,  if  he 
bad  been  Daniel,  or  Isaiah,  or  Jeremiah,  or 
any  one  of  the  old  prophets,  and  had  under- 
taken to  describe  the  difference  between  the 
President  of  the  United  States  and  Mr.  Stan- 
ton, he  could  not  have  done  it  better  than  he 
has  done  in  the  language  which  I  am  about  to 
read  to  yon : 

"The  President  is  made  responsible,  and  shall  he 
not  judge  of  the  talents,  ability,  and  integrity  of  his 
instromenta?  Will  you  depend  on  a  man  who  has 
imposed  upon  the  Frosidept  and  continue  him  in 
omee  when  he  is  cridontly  disqaalilled  unless  ha  esn 
be  removed  by  impeachraenti  If  this  idea  sfaeoU 
prevail— which  Ood  forbid— what  would  be  the  le- 
solt?  Suppose,  even,  that  he  should  be  removable 
by  and  with  the  advice  and  consent  of  the  Saoata. 
what  a  wretched  situation  might  not  our  pabKe 
conooils  be  involved  in  ?  Soppoae  the  Preeident  baa 
a  Secretary  in  whom  he  discovers  a  great  degree  of 
ignorance,  or  a  total  incapacity  to  conduct  thebofi- 
ness  be  has  assigned  him ;  ttipfiOM  him  inimical  f»  tt» 
Praident"— 

There  Mr.  Stautoa  looms  right  ^«i»d  b*  ■ 
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A»  TMy  man  thai  this  polilioal  prophet  bad  in 
his  mind  when  he  was  making  this  argament 
b«fore  the  House  of  Representativea : 

"Or  tappoM  aay  of  th«  greitt  variety  of  eases  wUoh 
would  be  good  cause  for  removal,  and  impress  the 
propriety  of  saeh  a  measure  strongly  on  the  mind 
of  toe  President,  mthma  any  oHer  emamee  them  what 
adts  M  Aw  own  id»a»  from  a  eentanrplatian  of  tbe 
man's  conduct  and  character,  da;r  by  day,  what,  let 
m«  ask.  18  to  be  the  consequence  if  the  Senate  are  to 
be  applied  to  ?  If  they  ore  to  do  anything  in  this 
basiness,  I  preenma  thay  are  to  delibenrte,  beoanae 
tbey  are  to  advise  and  oonsaBt.  J/tAcv  are  to  delii- 
erale,  you  jmi  them  belaeen  the  officer  and  the  Prai- 
iemf'— 

JBHt  as  the  Managers  of  tlM  impeachment 
and  the  impeachmeni  Itself  are  attempting  to 
do  in  this  case: 

*■  They  are,  then,  to  inquire  into-the  oanses  of  re- 
moval; the  President  must  produce  his  testimony.' 
How  is  the  question  to  be  investigated  ?    Because,  I 

8 resume,  there  must  be  some  rational  rule  for  con- 
nctlng  this  business  f  Is  the  President  to  be  sworn 
to  declare  thewbole  truth  and  to  bring  forward  faats ; 
or  are  they  to  admit  Suspicion  as  testimony;  or,  is 
the  word  of  the  President  to  be  tal^en  at  all  events  7 
If  so,  tills  check  is  not  of  the  least  eficacy  in  nature." 

And  then  Mr.  Sedgwick  goes  on  with  this 
paragraph,  which  is  quoted  in  the  message  to 
which  I  have  referred : 

"  But,  if  proof  be  neoessary,  what  is  then  the  con- 
sequence? Why,  in  nine  cases  oat  often,  where  the 
ease  ia  very  elear  to  the  mind  of  the  President  that 
the  naa  oacht  to  be  removed,  the  cffeet  oaaoot  be 

Sndaeed,  because  it  is  absolutely  impossible  to  pro- 
uee  the  neoessary  evidenae.  Are  the  Senate  to  pro- 
sead  without  eviaenceT  Some  gentlemen  contend 
aot.  Xhen  theehieotwillbeloet.  ShMaman,%midT 
Ae—  eiremmttaneet,  be  eaddled  tmo»  the  Preeidemt, 
who  has  been  appointed  for  no  ether  purpose  but  to 
aid  the  President  in  performingeertaiadotissT  Shall 
ha  be  continued,  I  ask  again,  anuast  the  will  of 
the  President  ?  If  he  is,  where  is  the  responsibility  T 
Are  you  to  look  for  it  in  the  President,  who  has  no 
control  over  the  officer,  no  power  to  remove  him  if 
he  acts  unfeelingly  or  unfaitbfnllyT  Without  you 
make  him  responsible,  yon  weaken  and  destroy  the 
strength  and  beauty  of  your  system.  What  is  to  be 
done  in  cases  wbion  can  only  be  known  from  a  long 
aequaintance  with  the  conduct  of  an  officer?" 

Never  did  more  sensible  remarks  proceed 
from  the  lips  of  mortal  inan  than  the  obaerra- 
tions  which  I  have  read  in  your  hearing,  Sen- 
ators, and  which  are  just  as  descriptive  as  it 
is  possible  for  language  to  be  of  the  circum- 
stances under  which  the  removal  of  Mr.  Stan- 
ton occurred.  This  is  extracted  from  the  same 
authority,  1  Debates  in  Congress,  old  series, 
page  543. 

Now,  I  ask  your  special  attention  to  the  next 
step.  Mr.  Benson,  of  New  Yark,  moved  to 
amend  by  inserting  in  place  of  the  words  "  to 
be  removable  from  oGBce  by  the  President  of 
the  United  States"  the  words  "thbtthe  chief 
clerk,  whenever  the  said  principal  officer  shall, 
be  removed  from  office  by  tbe  President  of  the 
United  States,  as  in  any  ether  case  of  vacancy, 
shall,  during  such  vacancy,  have  the  custody 
and  charge  of  e^l  records,  books,  and  papers." 
This  was  oarrild  by  a  vote  of  yeas  80,  nays 
18.     (1  Debates,  old  series.  601,  602,  60S.) 

Mr.  Benson  now  moved  (page  604)  to  strike 
ont  of  the  first  clause  the  words  "to  be  re- 
movable by  the  President;"  which  was  car- 
ried— ^yeas  31,  nays  19. 

The  honorable  Manager  who  opened  tbe 
cause  made  an  argument,  as  I  remember — I 
shall  not  take  time  to  turn  to  it — that  this  de- 
bate occarred  in  Committee  of  the  Whole,  and 
that  what  transpired  in  t\ie  Honse  is  not  shown 
in  au^  report  of  the  debates.  If  that  be  so, 
does  It  in  the  slightest  degree  aSect  tbe  force 
and  validity  of  the  argument  itself  7  Is  it  not 
to  be  presumed  that  the  very  same  men  who 
had  adopted  this  principle  in  Committee  of  tbe 
Whole  wonld,  when  they  came  to  act  in  the 
House  proper,  vote  under  tbe  same  views  whioh 
tbey  bad  expressed.in  committee? 

Mr.  Benson  said  that  his  objection  to  the 
clause  arose  from  an  idea  that  the  power  of 
removal  by  tbe  President  hereafter  might  ap- 
pear to  be  exercised  by  a  legislative  grant  only, 
and  conseqaently  be  subjected  to  legislative 
instability,  when  he  was  well  satisfied  ia  bis 
own  mind  it  was  fixed  by  a  fair  legislative  con- 
•trnction  of  the  Constitution.     {Snd.,  603.) 

Mr.  Madison's  reasons  for  sustaining  the 
motion  to  strike  out  were,  "  First,  altering  the 
mode  of  expression  tends  to  give  satisiaction 
to  thos*  gaatlemea  who  think  it  aot  an  .object 


of  legislative  disoretioo;  and.  second,  beoaose 
tbe  amendment  already  agreed  to  fully  con- 
tains the  sense  of-  this  House  upon  the  doc- 
trine of  the  Constitution,  and  therefore  tbe 
words  are  uonecessary  as  they  stand  here." 

Now,  indnlge  me,  if  yon  please,  while  I  call 
your  attention  and  refresh  your  recollection 
by  tbe  remarks  of  Chancellor  Kent  upon  this 
general  sabject.  He  qnotes  the  following  words 
&om  the  act  creating  tbe  Treasury  Depart- 
ment: "That  whenever  Ue  Secretary  shall 
be  removed  from  office  by  the  President  of 
tbe  United  States,  or  in  any  other  case  of 
vacancy,"  &c.,and  says,  "This  amounted  to 
a  legishtive  construction,"  &&,  as  quoted  by 
the  President  in  his  message ;  and  Kent  eon- 
tinoes: 

"This  quaetiOB  has  never  been  made  the  subject 
of  judicial  discussion,  and  the  construotion  given  to 
tbe  Constitution  in  1789  has  continued  to  rest  on  this 
loose.  Incidental,  declaratory  opinion  of  Congress 
and  tbe  sense  and  practice  of  the  Qovenuaent since 
that  time." 

You  see,  from  these  remarks,  that  Chancel- 
lor Kent,  if  the  (question  bad  been  presented 
to  him  as  an  original  question,  if  be  nad  been 
called  upon  to  determine  it  as  a  judge,  would 
have  said  that  be  thought  this  construction 
rested  on  ground  altogether  too  loose  to  justify 
him  as  a  judge  in  giving  that  opinion ;  but 
what  does  he  say  as  to  the  effect  of  the  settle- 
ment thus  made  7    He  says : 

"  It  may  now  be  considered  as  firmly  and  definitely 
settled,  and  there  is  good  sense  and  practical  utility 
in  the  construction.— iCant'4  Commentariet,  p.  310. 

Part  of  this  is  quoted  by  the  President,  part 
of  it  is  not;  but  I  read  yon  the  whole  para- 
graph. Judge  Story,  in  his  Commentaries,  vol- 
ume three,  section  fifteen  hundred  and  thirty- 
seven,  says: 

"  The  public,  however,  acquiesced  in  this  decision ; 
and  it  eontinues,  perhaps,  the  most  extraordinary 
ease  in  the  history  of  the  Qovernment  of  a  power 
conferred  by  implication  on  tbe  Executive  by  the 
assent  of  a  bare  majority  of  Congress,  which  has  not 
been  questioned  on  many  other  oceasioDS." 

That,  mach  is  enacted  in  the  President's 
message.  But  what  does  Judge  Story  say  fur- 
ther in  the  same  connection  and  in  tbe  same 
paragraph? 

"Even  the  most  Jealous  advoeates  of  State  rights 
seem  to  have  slumbered  over  this  vast  reach  of  au- 
thority, and  have  1^  it  untouched  as  the  neutral 
ground  of  controversy,  in  which  they  desired  to  reap 
no  harvest,  and  from  which  they  retired  without 
leaving  any  protestations  of  title  or  contest." 

'  It  will  thus  be  seen  that  although  the  Fed- 
eralist opposed  the  power  of  removal,  Mr. 
Madison  and  Judge  Story  and  Chancellor 
Kent  regarded  it  as  firmly  settled  and  estab- 
lished ;  and  now,  Senatora,  if  authority  is  worth 
anything,  if  precedent  is  worth  anything,  if 
the  opinions  of  two  of  tbe  ablest  judges  we 
ever  had  in  this  country  are  worth  anything,  I 
maintain  that  it  follows  inevitably  that  the  civil 
tenure  bill  is  unconstitutional,  and  that  the 
President  was  justified  in  exercising  his  veto 
power  against  iL 

Whether,  however,  that  view  of  the  case  be 
correct  or  not,  there  is  still  another  view  of  it. 
If  tbe  President  were  wrong ;  if  he  were  erro- 
neously advised  by  his  Cabinet ;  if  be  came  to 
an  improper  conclusion;  if  the  view  which  was 
taken  by  Congress  on  this  subject  were  the 
correct  view,  still  this  argument  is  pertinent 
and  appropriate  as  to  the  question  of  intention, 
because,  as  I  have  already  said,  in  each  of 
these  articles  an  unlawful  intention  is  charged 
against  tbe  President  of  tbe  United  States  ; 
and  upon  whose  opinions,  I  respectfully  ask, 
could  this  Seni^  sitting  as  judges,  ral;^  with 
greater  confidence  than  upon  the  opinions 
of  two  of  tbe  most  eminent  jurists  that  our 
country  has  ever  produced,  Kent  and  Story? 
They  are  names  familiar  to  every  judge  and 
every  lawyer  in  the  United  States  as  house- 
hold words;  and  not  here  alone  are  these 
names  distinguished.  Far  across  the  sea,  in 
Westminster  Hall,  in  that  country  from  whence 
wa  borrowed  our  laws,  the  names  of  Kent  and 
Story  are  almost  as  familiar  as  they  are  in  the 
Chamber  where  his  Honor  presides  as  Chief 
Justice  of  tbe  United  States.  Their  works  are 
«|aoted  by  Biitisb  iudgas,  by  British  Uwyers, 


and  by  text-writers,  and  no  two  names  in  Eng- 
lish or  American  jurispmdenoe  stand  higher 
than  the  names  of  these  two  distinguished  cit- 
izens of  our  country.  If  they  are  not  a  suffi- 
cient authority  to  settle  in  the  mind  of  tbe 
Senate,  as  they  probably  would  not  be  in  view 
of  your  action  hitherto  on  the  subject,  that  tbe 
law  is  unconstitniional,  yet  I  ask  you.  Sena- 
tors, if  the  advice  of  two  sach  distinguished 
men  as  these  might  not  well  guide  the  action 
of  the  President  of  the  United  States,  and  re- 
lieve him  from  the  criminality  which  is  im- 
puted to  him  in  these  artioles  of  impeachment? 

I  hope  you  will  allow  me.  Senators,  to  call 
your  attention  to  some  other  opinions  than 
these.  This  subject  of  appointments  to  and 
removals  from  office  has  been  a  matter  of 
investigation  in  various  fornis  by  Attorneys 
General  of  the  United  States.  The  learned 
Manager  who  opened  the  cause  was  well  aware 
of  this ;  and  how  did  he  meet  it  ?  Nobody  is 
more  astute  than  him  in  the  management  of  a 
caose.  I  will  do  him  the  justice  to  say  that, 
although  I-  do  not  exacUy  agree  with  him  in 
bis  notions  about  decency  and  propriety  of 
speech,  I  have  not  seen  a  gentleman  id  my 
life  who  manages  a  canse  with  more  skill  and 
art  and  ability  than  be  has  mani^ed  this  prose- 
entionfromtheveryoommencementofit.  Widi 
tluit  astuteness  for  which  be  has  distinguished 
himself  in  tbe  investigation  of  this  cause,  when 
be  came  to  speak  of  the  opinions  of  the  At- 
torney Oeneial  he  made  use  of  an  observa- 
tion to  this  effect — I  shall  not  nndwtake  to 
quote  bim  literally — that  after  that  office  bad 
become  political  he  did  not  consider  it  a 
matter  oi^ any  very  great  importance  to  quoto 
tiie  opinions  of  its  incambents.  I  had  a  slight 
suspicion — I  hope  the  gentleman  will  for- 
give me  if  it  were  an  erroneous  one — that 
possibly  the  authority  of  the  Attorneys  Gen- 
eral might  not  be  just  exactly  the  kind  of  au- 
thority ne  wanted ;  and  so,  although  I  did  not 
know  much  about  the  subject,  and  had  nevw 
had  occasion  to  examine  the  opinions  of  the 
Attorneys  General,  I  concluded  that  I  would 
look  into  them,  and  I  find  several  opinions 
there  to  which  I  wish  to  call  yonr  attention. 

Before  I  do  tbis  let  me  invite  you,  Senators, 
to  consider  tbe  provision  in  tbe  Constitatioa 
of  the  United  States  that  the  President  may 
require  tbe  opinion  in  writing  of  the  principal 
officer  of  eactt  of  the  Executive  Departments 
upon  any  subject  relating  to  the  duties  of  their 
respective  offices,  and  to  the  act  of  September 
24,  1789,  which  provides  that  tbe  Attorney 
General  shall  give  his  advice  upon  quesUons 
of  law  when  required  by  the  President.  It 
may  be  that  I  place  an  exaggerated  construc- 
tion upon  this  provision  of  the  Constitution  and 
upon  the  act  of  1789.  It  will  be  for  you  as 
judges  to  decide  how  that  is.  I  will  state  my 
proposition  before  I  read  the  section  in  extenso, 
ana  I  will  state  it  in  sucli  manner  as  to  direet 
your  attention  to  the  point  which  I  am  endeav- 
,  oring  to  demonstrate. 

I  maintain,  in  view  of  the  i>roper  construc- 
tion of  tbe  act  of  1789,  that  it  is  a  matter  of 
perfect  indifference  whether  the  President  of 
the  United  States  is  advised  by  the  particnlar 
Attorney  General  who  may  belong  to  bis  Cab- 
inet in  reference  \p  a  particular  act  or  not. 
I  maintain  that  the  opinions  delivered  by  tbe 
Attorney  General  are  m  the  nature  of  judicial 
decisions.  I  do  not  say  that  the^  are  to  all 
intents  and  purposes  judicial  decisions;  but,  in 
the  view  which  I  entertain  of  the  act  of  1789, 
I  insist  that  they  should  be  as  operative  and 
effectual  in  tbis  high  and  honorable  court  as 
a  judicial  decision  of  respectable  authori^ 
would  be  in  tbe  court  over  which  your  Honor 
usually  presides.  Why  do  I  say  so  7  I  will  tell 
you.  Unless  I  have  misread  the  Constitotion 
of  the  United  States  there  is  no  provision  there 
declaring  that  tbe  decisions  of  the  Supreme 
Court  <M  tbe  United  States  shall  be  final  and 
conclusive  and  authoritative  upon  questions  of 
law.  There  is  no  such  provision  in  the  Consti- 
totion ;  if  there  is,  it  has  escaped  me.  The 
framers  of  the  Coastitution  assumed  that  there 
was  »  certain,  state  of  tbingg  at  Ah*  tiiae  thqy 
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IDAde  it.  They  sMomed  that  the  history  of  the 
trorld  woald  be  before  the  coantry.  Thay  as- 
lamed  that  the  liistory  of  English  jurisprudence 
would  be  known  or  could  be  knowa  to  Ameri- 
can oilisens.  In  other  -words,  they  assumed 
thnt  there  was  and  would  coalinne  to  be  a  cer- 
tain amount  of  knowledge  and  information  in 
the  world,  and  thererfore  that  it  was  not  aeees- 
■ary  for  them  to  provide  in  th«  Constitation 
that  the  decisions  made  by  the  members  of  the 
Supreme  Ooart  of  the  United  States  should  be 
binding  upon  their  successors  in  office.  They 
knew  Tust  as  well  as  you  know  that  the  prac- 
tice of  English  jadges  had  been  for  centuries 
to  regard  a  decision  by  a  judicial  tribunal  in  a 
case  carefally  considered,  and  especially  in  a 
case  that  bad  continued  for  any  length  of  time, 
as  an  authority*  from  which  it  was  not  safe  in 
the  administration  of  the  law  to  depart. 

Now,  the  argnment  I  make  bewve  yoa  is, 
that  as  the  Constitution  of  the  United  States 
does  not  specify  that  thefdecision  of  tiie  judges 
•hall  have  all  the  bindiag  force  of  authority  in 
the  land — and  yet  it  has  that  force — this  act  of 
Congress,  although  it  does  not  say  so  in  refer- 
enc*  to  the  opimons  of  the  Attorneys  General 
any  more  than  the  Constitution  does  in  refer- 
ence to  the  .decisions  of  the  jadges  of  the  Sa- 
preme_  Court  of  the  United  States,  yet,  upon 
any  &ir  constraction,  upon  any  legal  intend- 
ment, under  this  act  of  1789,  the  opinion  of 
the  Attorney  General  vaay  be  regarded  by  the 
President,  and  by  all  others  who  have  anything 
to  do  with  that  o]>taion,  as  a  valid  authori^, 
and  that  it  is  sufficient  to  justify  his  action  m 
any  |^vea  case  that  may  be  coT«red  by  that 
t^ioioo.^ 

What  is  Hke  provisioa  of  the  aot  of  Septam- 
ber  21,  1789,  section  thirty-five  7  (1st  volume 
Stattttcs-at-Lai^,  page  98,  and  1st  volume  of 
Brigbtiy's  Digest,  page  92.)  It  is  provided  by 
Umt  section — 

"That  tber«  sfaafl  b«  icppointed  an  Attorney  Oen- 
eral  for  tbe  United  States,  who  eball  be  swsm  sr 
affirmed  to  a  tiutbful  execution  of  bis  oflioe,  vhue 
duty  it  shall  be  to  prosecuto  and  conduct  all  suiU  in 
the  Supreme  Court  in  vrhich  the  United  States  shall 
be  oonoemad.  md  to  cite  hi*  adrio*  and  opinioaB 
upon  queetioDS  of  law  when  required  by  the  Presi- 
dent of  the  United  Slates,  or  when  requested  by 
the  facade  of  any  of  the  Depnrtments  toaohing  nny 
natten  that  may  cencem  their  Departments,"  &c. 

When  you  take  the  two  provisions  together ; 
first,  the  provision  of  the  Constitution  uiat  the 
President  may  call  upon  the  principal  officer  in 
each  executive  departmentfor  advice  and  opin- 
ion, and  second,  the  provision  of  the  act  of  1789 
that  he  may  call  upon  this  officer  of  the  law, 
the  Attorney  General,  for  advice  and  opinion, 
I  maintain  that  when  that  advice  and  opinion 
are  given  they  are  by  virtue  of  the  Constitu- 
tion and  the  law  binding  upon  the  President 
of  the  United  States  ;  and  that  even  if  they 
were  not  given  in  reference  to  the  particular 
removal  of  Mr.  Stanton,  yet  if  they  w?re  given 
in  any  caae  on  all  fours  with  his,  if  they  were 
^ven  in  any  similar  case,  these  opinions  are 
in  the  nature  of  judicial  opinions,  and  they  are 
a  perfect  shield  and  protection  to  the  President, 
if  I  can  brin^  his  act  in  this  particular  case 
within  the  spirit  and  meaning  of  any  of  them. 
Now,  withoDt  commentiag'on  Aese  opimons 
or  detaining  the  Senate  by  reading  them  at 
length,  I  will  present  a  fear  without  comment; 
for  if  I  were  to  undertake  to  comment  upon 
each  opinion  as  to  the  power  of  appointment 
and  the  power  of  removal  it  might  take  up 
more  timethan  would  be  advisable.  Trusting 
to  and  believingin  the  intelligence  and  discrim- 
ination of  the  Senate,  I  will  give  them  the 
substance  of  thepositions  assumed,  as  I  nnder- 
ataad,  by  the  dimrent  Attorneys  General  who 
have  given  their  opinions  upon  the  question. 

In  the  first  volume  of  the  Opinions  of  the 
Attorney  General,  page  681,  it  will  be  seen  that 
General  Swartwont's  commission  (under  the 
act  of  May  15,  1820,  to  limit  the  tenure  of  cer- 
tain offices)  as  navy  agent  at  New  York  ex- 
pired during  the  preceding  session  of  the  Sen- 
ate, and  Mr.  Wirt,  Attorney  General,  gave  an 
opinion,  on  the  2*1  of  Octoberj  1823,  addressed 
to  tlie  Secretary  of  tbe  Narv,  in  which  he  held 
jtiMtt  4Jw  w«»da  ia  Um  CoaatitutiaB,  '>  happen 


daring  the  reofsss  of  the  Senata" — snd  this,  I 
think,  will  be  a  good  answer  to  a  portion  of  tbe 
argument  offered  by  the  honorable  Manager 
who  spoke  yesterday — are  equivalent  to  the 
words"  happen  to  exist,"  and  that  "the  Presi- 
dent has  pow^  to  fill  during  the  recess  of  the 
Senate,  by  temporary  commission,  a  vacaacy 
that  ooourred  by  expiration  of  a  ooanaiaeioii 
dnriag  a  previons  session  of  that  body." 

In  the  same  yolnme,  page  213,  will  be  found 
another  opinion  of  Mr.  Wirt.  The  re^ster 
of  wills  held  his  office  nnder  a  commission 
during  the  pleasure  of  the  President.  Mr.  Wirt 
in  his  opinion,  delivered  on  the  ISth  of  June, 
1818,  held  that  wher«  an  act  of  Congress  gives 
the  President  the  power  to  appoint  without 
designating  the  tenure  by  which  the  o&ea  is 
to  be  held  it  is  duritig  the  pleasure  of  the  Pres- 
ident. That  is  thb  advice  and  opinion  of  one  of 
the  most  eminent  lawyers,  and  one  of  the  most 
gifted  orators,  that  ever  lived  in  the  United 
States.    He  says  : 

"If  the  President  hadno  richt  to  Isenenieh  aeom- 
minion  the  oommisrfonis  voia,tbe  office  vaoant,  and 
the  PresidoDt  has  nowaright  to  commission  another 
person  anew.  If,  on  the  oontrary,  tho  President  had 
the  rixht  to  issao  nioh  a  commission,  he  has  on  tin 
face  of  that  commission  thepowar  of  removal  and  tbe 
authority  to  reappoint." 

In  the  second  volume  of  Opinions  of  Attor- 
neys General,  page  383,  will  be  found  an  opin- 
ion of  Mr.  Berrien,  given  on  the  2d  April,  1830, 
in  which  he  held  that — 

"The  appointment  of  a  navy  asent  dnrlnc  the 
recess  of  the  Senate,  Hade  in  the  oate  of  a  vacancy 
ocourrinE  during  tbe  recess,  is  in  the  exercise  of  the 
constitutional  power  of  the  President,  and  not  by 
force  of  the  aot  of  3d  Moroh,  1809;  and  theeonstita- 
tional  limitation  of  such  appointment  ia  to  the  end 
of  the  succeeding  session  of  Congress,  unless  it  be 
sooner  determined  by  tbe  aoeeptanoe  of  a  new  com- 
mission made,  under  an  anpointmenl  by  aod  with 
the  advice  and  eonsont  of  the  Senate." 

Mr.  Legari,  in  an  opinion,  on  the  22d  Ooto- 
b6r,  1841,  declared  that — 

"  Tho  Constitution  authorizes  the  President  to  fill 
vacancies  that  may  happen  during  the  recess  of  the 
Senate,  even  though  a  vacancy  should  occur  after  a 
session  of  the  Seaatehas  intarvened.  Itu  exeontive 
power  of  removal  bom  offloe,  as  indioated  in  the 
argument  of  Mr.  Madison,  delivered  in  the  First 
Congress,  drawn  from  tlie  ohnrncter  of  cxecntive 
power  and  executive  responsibility  and  the  irresist- 
ible necessity  of  tho  case,  has  been  acquiesced  in  by 
tho  whole  country." 

Again,  in  the  fourth  volume  of  Opinions  of 
Attorneys  Genei^l,  page  218,  will  be  found  the 
opinion  of  Mr.  Attorney  General  John  Kelson, 
on  the  9th  of  August,  1843,  in  Lieutenant 
Coxe'scase,  where  the  applicant  was  heard  by 
counsel,  a  proceeding,  as  I  suppose,  somewhat 
rare  in  the  Attorney  General's  office.  In  that 
opinion  he  declared,  referring  to  the  case  of 
Marbury  vs.  Madison,  that — 

"  Even  after  confirmation  by  the  Senate  the  Presi- 
dent may,  in  his  discretion,  withhold  a  commission 
from  the  applicant;  and  untila  commission  to  signify 
that  the  purpose  of  the  President  has  not  seen 
changed  the  appointment  lit  notfullyeoasummated." 

All  of  these  cases,  without  stopping  to  .com- 
ment upon  them,  you  will  see  have  more  or 
less  bearing  on  the  question  under  considera- 
tion. Now  indulge  me,  if  you  please,  while  I 
read  extracts  from  an  opinion  of  Mr.  Critten- 
den, to  be  found  in  tbe  fiflh  volume  of  tbe 
Opinions  of  the  AttiH'neys  General,  page  290. 
It  is  infinitely  a  better  arpment  dian  any  whioh 
I  can  present  Yon  will  see  that  he  neces- 
sarily travels  over -the  same  beaten  path  that 
we  are  compelled  to  travel  over  in  this  case ; 
and  I  think  it  is  a  matter  of  very  great  conse- 
quence that  ia  diis  case  we  do  show  that  the 
path  is  so  well  known  and  so  much  traveled 
that  A«re  can  be  no  mistake  about  it. 

Upon  the  question  submitted  by  the  Pre«dait 
whether  he  had  authority  to  remove  from  office 
the  chief  justice  ef  the  Territory  of  llioae- 
sota,  erected  by  the  act  of  March  8, 1849,  who 
had  been  appointed  for  fonr  years,  Mr.  Crit- 
tenden, in  kis  opinion  of  the  28d  of  January, 
1861,  after  referring  to  Chief  JasticeMacshaU's 
opinion  in  the  American  Insaranoe  Coii^>Bay 
vs.  Canter,  (1  Peters,  646,)  where  it  was  held 
that  these  were  not  constitutional  bat  legisla- 
tive courts,  created  iu  virtue  of  the  general 
right  of  sovereignty  which  eaists  in  the  Gov- 
eranMat,eaidwhatIwiU«a>wnad.    Ip*^«ae 


to  give  yon  the  language  of  Sir.  Crittaodeo,  OM 

of  the  ablest  stotesiaen  who  ever  sat  in  these 
Halls,  aman  without  fear  and  without  repcoadi. 
amaaofaspleadid,  gigantic  intellect,  "ioitbfiil 
among  the  faithless  under  all  circumstances ; 
one  whose  opinions,  as  I  respectfully  think,  are 
entitled  to  the  highest  degree  of  credit.  Phis 
opinion  was  delivered  in  the  meridian  of  his 
life,  when  he  was  in  the  fall  possession  of  his 
mental  powers,  and  when  there  could  be  ao 
mistake  as  to  the  force  and  effect  to  which  any 
production  of  his  mind  was  entitled.    He  said : 

"B«ing  «ivH  «acan  awpoiated  by  tha  Prsaident 
by  and  with  the  advica  wad  couseat  of  the  Senate, 
and  commissioned  by  the  President,  they  are  not  ex- 
cepted from  that  executive  power  wMeh,  by  the  Oea- 
ititatien,  is  vested  in  the  Presidant  of  the  United 
States  over  all  civil  oflioers  appointed  by  him.  awl 
whose  tenures  of  office  aro  not  made  by  the  Conaa- 
tution  itself  more  stable  than  daring  the  pleasoreof 
the  President  of  the  United  States.  That  the  Presi- 
dent of  the  United  States  has.  bf  the  ConaUtulion  of 
the  United  States,  tho  power  ot  remorins  civil  oSI- 
cors  appoiutcd  and  commissioned  by  him,  by  and 
with  the  advice  and  consentof  tbe  Senate,  whore  tke 
Constitution  has  not  otherwise  provided  by  fixing 
the  tenures  during  good  behavior,  has  been  long 
since  settled,  and  has  ceased  to  be  a  sahicct  of  «oa- 
trovcrsy  or  doubt.  In  the jgreat  debate  whioh  arose 
upon  that  question  in  the  House  of  RepresentatiTes 
shortly  after  the  adoption  of  the  Ooastitution,  Mr. 
Madison  is  reported  to  have  said  'it  is  ataaotatebr 
neeesiaiy  that  the  President  sfaoaU  have  thepvwer 
of  remonag  flt«m  ofliee;  it  will  make  kua.  ia  •  peaa- 
liar  manner,  rcspoBsible  for  tfaoir  oondact  and  aa^ 
}ect  htm  to  impeaohment  himself  if  ha  sufiien  thtai 
to  perpetrate,  with  imvonity.  Ugh  oriaiea  or  miade- 
■Manors  against  the  (Jaitea  States,  or  neglects  to 
■nperiatend  their  oradaot,  so  as  to  obeek  their  ex- 
ceesee.  On  tbe  oonstUotionalitr  of  tbe  deeiaratim 
Ibavenomanneraf donbC  Andtbedatenoiaatiao 
of  Congress  was  in  aecoidaaoa  With  his  viaws  and  has 
since  been  invariably  followed  ia  piaotiae  by  avafT 
President  of  the  United  States." 

And  in  tbe  same  opinion  (page  291  of  {he 
same  volume)  Mr.  Crittenden  said : 

"  Tho  power  of  removal  is  vested  by  tho  Constitu- 
tion in  tno  President  of  the  United  States  to  promote 
the  public  welfare;  toenablebimtotakeearothattba 
laws  be  faithfully  execntad ;  to  make  him  responsi- 
ble if  he  sufiers  those  to  remain  in  ottce  who  are 
manifestly  unfit  and  unworthy  of  pahlio  confidence." 

A^in,  Mr.  Cashing,  in  the  8th  volume  of, 
Opinions,  page  283,  in  an  elaborate  opinion  in 
regard  to  the  Navy  efficiency  act  of  Ui«  28(h 
February,  18&5,  held — 

"That  tbe  President  of  the  Unitad  States  poaeMS 
constitutional  power  to  dismiss  officers  of  the  Army 
or  Navy  coextensive  with  his  power  to  dismiss  exec- 
utive or  administrativa  offioeraia  thaaivil  service  of 
the  Govern msnt."  • 

Again,  Mr.  Speed,  in  his  opinion  of  April 
26,  1865,  addressed  to  Secretary  McCnlloch, 
declaring  that  the  act  of  1865,  vesting  the  power 
of  appointment  of  assistant  assessors  m  tbe 
respeetiTe  assessors  is  unconstitutional,  acguss 
that  it  is  the  duty  of  the  President  to  make  the 
appointment;  and  I  ask  yon.  Senators,  to  pay 
special  attention  to  this  opinion,  for  I  aajqwae 
that  Mr.  Speed  standa  very  hi([h  in  some  quar- 
ters of  the  United  States.  This  opinion  is  not 
in  any  of  the  printed  volumes  <^  opinions;  I 
have  a  certified  copy  of  it  which  I  placed  in 
the  possesion  of  Mr.  Stanbery,  and  which  can 
be  at  any  time  produced  before  the  Senate)  bat 
I  vouoh  for  tbe  corseotsess  of  tho  eaOract  which 
I  am  about  to  read:- 

"It  Is  his  [tbe  President's]  daty  t»  do  all  he  has 
lawful  powor  to  do  whea  tlie  ooeaiion  re«aires  aa 
exercise  of  authority.  To  do  leu  on  aosh  ao  oeea- 
sion  would  bo  pro  tanio  to  abdicate  his  high  olEae. 
The  Constitution  is  the  supreme  law-^a  law  snperiar 
and  paramount  to  any  other.  If  any  law  b«  lapac- 
nant  to  the  Coastitutioa  it  is  void." 

This  bean  not  only  on  the  eivil-tenura  biU, 
but  it  is  square  up  to  all  the  questioaa  the  gaa- 
tlemen  on  the  other  side  have  argued  in  con- 
nection with  it.  Here  is  the  opinion  of  tbe 
adviser  of  the  Preaident's  predecessor,  a  awn 
wiiose  opinion  was  on  file,  a  man  in  whose 
judgment  he  had  the  right  to  confide,  for  be  it 
known  and  always  kept  in  remembranee  that 
the  President  of  the  United  States  is  not  iiim- 
self  a  lawyer ;  he  nev«r  studied  the  legal  pro- 
&ssioa  ;  he  has  no  claims  or  pretensions  to 
know  anything  about  it;  but  in  the  dischai^e 
of  bis  official  duties  he  has  the  right  to  conaalt 
tbe  legal  adviser  who  is  placed  there  to  guide 
and  direct  him  upon  questions  of  law  by  the 
Constitution  of  the  couutiy  and  bf  the  Mt  sf 
'  Ilea.    If  he  find*  aa  apinina  o»  £iU  im  kU 
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office,  or  if  be  finds  it  recorded  in  any  reported 
Tolnme  of  the  opinions  of  the  Attorneys  Gen- 
eral, it  J3,  sndis  properly,  a  gnide,  a  precedent 
which  he  mttj  safely  follow ;  and  it  is  such  an 
opinion  as  will  protect  him  a^iast  any  itnpu- 
tationx  of  unlawful  or  improper  motives.  Par- 
don me  for  reading^  this  again,  so  that  yoo  may 
have  the  whole  of  it  in  nnbroken  connectioa : 
"  It  la  hU  dnt^  to  do  all  he  has  lawftil  power  to  do 
wh«B  th«  ooeasiea  reqairM  on  «zeicisaof  his  •■thor- 
ite. To  do  kn  on  snob  on  oeoasion  woold  b»,  pro 
ituOo,  to  sbdioate  his  high  ofBee.  The  Constitution 
U  tho  snpreme  law— a  law  tnporior  and  paramooDt 
t*  aipr  other.  If  any  law  he  repiicaaatto  the  Goa- 
(tttntton.  It  IS  void ;  in  other  words,  it  is  no  law." 

And,  Mr.  Chief  Justice,  if  yon  see  proper 
in  the  discbarge  of  your  duty  to  comply  with  the 
respectful  request  wliich  has  been  presented 
toyoa  to  deli  veran  opinion  upon  aivy  of  the  legal 
questions  which  are  mvolred  in  this  case,  I  most 
respectfully  ask  yon  to  consider  this  opinion 
of  the  Attorney  General,  and  to  declare  that  it 
is  sound  doctrine  "that  if  any  law  be  repug- 
nant to  the  Constitntion  it  is  Toid;  in  other 
words,  it  is  no  law."  Now,  allow  me,  Mr. 
Chief  Justice,  to  eall  your  attention  to  the 
dosing  sentence  of  this  opinion  of  Mr.  Speed, 
which  I  think  is  the  rery  essence  of  the  law : 

"Itiathepeealiar  prortnee  of  tla  jndiolnl  dopart- 
■•aC  to  say  what  the  law  is  in  partionlar  eases.  Bat 
before  eaeh  easeariaei,  and  in  the  absenee  of  author- 
itative  exposition  of  the  law  by  that  department, 
it  is  equal^  the  doty  of  the  olBcer  boldinic  the  oxec- 
otiT«  power  of  the  UoTeniBieBt  to  deteriaiae  for  the 
PB'pous  of  hie  own  ooadoat  aad  aetion  aa  well  the 
operation  of  conSioting  laws  as  the  unoonstitution- 
Uity  of  any  one." 

There  is  an  opinion  from  an  Attorney  Geft- 
eral  who  is  not  a  member  of  the  Cabinet,  not 
a  "  serf''  of  the  President,  who  gave  his  opin- 
ion before  or  about  the  time  the  present  iacum- 
bent  came  into  the  presidential  office.  There 
is  his  opinion  placed  upon  the  records  of  one 
of  the  departments  of  this  Government,  to 
stand  and  to  stand  forever,  so  far  as  his  opin- 
ion will  go,  as  a  guide  to  tne  highest  executive 
officer  in  the  Government,  declaring  that  if  a 
law  is  unconstitutional  in  the  view  of  the  Pres- 
ident it  is  BO  law  at  all,  and  he  is  not  bound  to 
follow  it.  _  He  declares  that  the  President  has 
tfa«  right,  in  the  absence  of  any  judicial  expo- 
sition, to  construe  the  law  for  himself.  I  need 
net  tell  this  Senate  that  this  is  no  new  doctrine. 
Senators,  within  your  day  and  mine  there  was 
an  executive  officer  of  the  United  States  who 
was,  as  they  say  the  present  incumbent  is,  a 
man  of  strong  will,  a  man  not  po^essing  any 
great  advantages  of  education  or  of  mental 
coltnre,  but  still  a  man  of  strong  intellect  and 
of  determination  just  is  strong  as  his  intellect. 
Ton  all  remember  Andrew  Jackson,  a  name 
that  was  once  potentin  the  United  States.  No 
name  was  ever  more  powerful  in  this  Govern- 
ment of  ours  from  tho  -time  of  its  foundation 
down  to  the  present  day  than  the  name  of 
Andrew  Jackson.  "There  were  giants  in 
those  days"  when  Andrew  Jackson  was  at  the 
head  of  the  Government  of  the  United  States. 
Andrew  Jackson  exercised  the  power  of  re- 
moval, and  his  right  to  do  so  was  called  in 
question  by  some  of  the  ablest  men  who  ever 
sat  within  the  Senate  of  the  United  States.  It 
was  discussed  and  learnedly  discussed;  and 
yet  he  persevered  in  his  determination.  He 
maintained  th»  power  and  authority  of  the 
President  of  the  United  States  to  remove  from 
office  and  to  make  appointments,  and  yon  all 
recoHeet  the  scene  that  occurred  and  which 
made  the  history  of  this  body  memorable. 

A  resolntion  was  introduced  into  the  Sen- 
ate— I  believe  it  was  occasioned,  in  part  at 
least,  by  the  removal  of  Mr.  Dunne— to  the 
effect  that  the  President  of  the  United  States, 
in  his  late  proceedings,  had  violated  the  Con- 
stitntion of  the  United  States.  That  resolution 
pnased  the  Senate ;  but  a  gentleman  who  is  now 
no  more,  one  whose  name  is  well  known  in  the 
political  history  of  the  United  States,  Mr. 
Benton,  took  up  that  subject.  I  have  not  re- 
curred to  the  history  of  the  debates  with  suffi- 
eiient  accuracy  to  tell  how  long  it  was  that  he 
continued  to  agitate  the  questiou,  but  my  recol- 
lection is  that  It  was  for  several  yearv^  and  I 
ratnemlMr,  w  aQ  Unm  8«wit«M  viU  Temei» 


ber,  the  remarkable  expression  which  Mr. 
Benton  used:  "Solitary  and  alone  I  set  this 
ball  in  motion."  Ho  determined  that  that  res- 
olntion censuring  the  President  of  the  United 
States  should  be  expunged  from  the  records 
of  the  Senate;  and  he  debated  it  time  and 
again  with  tremendous  energy  and  power,  until 
at  last  the  resolution  was  expunged  from  the 
Journal  of  the  Senate  of  the  United  Statea. 
So  far  as  there  is  any  recorded  judgment  within 
my  knowledge  that  is  the  last  record.  It  is  a 
record  in  favor  of  the  power  of  removal.  There 
was  "  the  sober,  second  thought"  of  the  Sen- 
ate. There  was  a  recision  of  a  resolution  that 
reflected  upon  the  character  and  upon  the  ac- 
tion of  General  Jackson  ;  and,  u>  far  aa  that 
record  goee,  it  is  in  favor  of  the  power  and 
authority  which  I  have  argued  for.  There  can 
be  no  controversy  in  regard  to  this. 

Now  let  us  see  how  ftr  we  have  progressed 
in  this  arsument.  I  have  shown  you  the  opin- 
ions of  Mr.  Madison  and  Mr.  Sedgwick  and 
others  in  the  debate  of  1789.  I  have  shown 
yoa  the  opinions  of  Kent  and  Story,  two  of 
onr  ablest  American  commentators.  I  have 
shown  yon  opinions  of  Attorneys  General,  emi- 
nent in  their  profession  and  standing  high  is 
the  confidence  of  the  country.  I  have  shown 
yon  the  action  of  the  American  Senate  in  the 
expunging  resolution.  I  thus  present  to  you 
what  I  may  call,  in  the  language  of  Judge 
Story,  an  nnbroken  current  of  authority  in 
favor  of  the  proposition  that  not  only  the  civil- 
tenure  bill  IS  unconstitutional,  but  that  the 
President  has  the  right  to  remove  from  office. 
I  mean  to  say  that  the  principles  maintained  by 
them  would  lead  to  that  result,  that  he  has  the 
power  of  removal  which  he  claims  in  hie  answer. 
And  I  maintain.  Senators — forgive  the  repe- 
tition— that  whether  he  is  right  or  wrong  in 
this,  this  current  of  authority  for  near  eighty 
years  is  sufficient  to  throw  protection  around 
him  ;  and  when  Ishowyou,a8lhave  done  from 
the  opinion  of  Mr.  Speed,  that  in  the  absence 
of  any  judicial  determination  it  is  the  sworn 
and  bounden  duty  of  the  President  of  the  Uni- 
ted Slates  to  judge  of  a  consUtutional  question 
for  himself,  I  do  not  present  to  the  Senate  any 
novel  doctrine.  It  is  not  for  me  to  say  whether 
the  doctrine  is  right  or  wrong.  Mjr  opinions 
are  of  no  sort  of  consequence  in  this  Senate. 
If  my  arguments  are  well  founded,  and  if  they 
are  well  supported,  they  will  hav%  weight  and 
infinenoe  with  you ;  if  not,  they  will  be  rejected. 
So  it  is  not  necessary  for  me  to  say  what  I 
think  upon  these  qnestions ;  bnt  I  maintain  that 
this  is  nota  novel  doctrine  in  the  United  States. 
I  told  you  yesterday  that  the  present  President 
is  a  Democrat  of  the  etraightest  sect.  I  told 
you  that  he  was  really  nominated  as  a  Demo- 
crat in  the  convention  that  nominated  Mr.  Lin- 
coln and  himself  for  President  and  Vice  Pi^si-^ 
dent.  That  was  not  a  Democratic  convention, 
I  know.  It  was  a  convention  composed  of  Uaioa 
men  widioot  any  reference  to  tM  old  lines  of 
demarfcetion  between  Whies  and  Democrats. 
That  was  a  convention  which  had  Msembled  to- 
gether fbrlJiepurposeof  sustaining  Mr.  lanooJB, 
and  whose  view  and  opinion  was  that  b^  sostain- 
ing  Mr.  Lincoln  aad  the  measures  of  his  admin- 
istration they  would  sastoin  the  strong  arm 
of  the  Government  in  patting  down  the  rebel- 
lion, whicd  had  not  then  been  brought  to  a  eon- 
closion.  In  his  letter  accepting  the  nomina- 
tion, as  I  told  yon  yesterday.  President  John- 
son remarked  that  he  was  a  Democrat  I 

Senators,  I  will  read  to  you  the  opiaioas  of 
Mr.  Jefferson  and  General  Jackson  presently; 
bnt  Before  I  do  that  let  me  call  your  attention 
to  the  e&ct  of  this  political  training  of  the 
President  of  the  United  States.  Ycm  mast 
alwavs  bear  that  in  mind.  You  must  go  to  bis 
stand-point  and  look  at  things  as  he  looked  at 
them  and  judge  of  them  as  he  judged  of  them, 
for  yon  are  now  in  search  of  tnotive ;  that  is 
what  you  are  trying  to  determine  in  this  cose.- 
You  are  in  search  of  the  question  of  inten- 
tion; and  when  yon  judge  of  bis  tionduet  in  that 
way,  and  when  you  remember  that  he  is  a  Demo- 
crat of  the  Jeffisrsonian  aadjlacksonian  school, 
if  I oaa  akow JOB, asi will preseadrB^wiOB* 


that  Mr.  Jefferson  and  General  Jackson  under- 
took to  construe  the  Constitution  of  the  United 
States  for  themselves,  and  claimed  that  as  ex- 
ecutive officers  they  had  the  right  to  do  so,  I 
show  you  that  according  to  the  political  train- 
ing and  education  of  the  President  of  the  United 
States  it  is  a  doctrine  in  which  he  might  welt 
believe;  and  especially  when  you  have  Mr. 
Speed's  opinion  that  I  have  read  confirmatory 
ot  that  doctrine,  itfumishes  a  sufficient  vindica- 
tion and  protection  of  the  President  as  to  the 
exercise  of  his  judgment. 

Let  us  see  what  Mr.  Jefferson  and  General 
Jackson  said  on  this  subject.  Mr.  Jefferson, 
if  I  understand  him  correctly,  carried  his  doc- 
trine much  further  than  the  present  President 
of  the  United  States  carries  it.  I  will  refer 
to  the  sixth  volume  of  Mr.  Jefferson's  works, 
page  461,  and  I  will  read  a  part  of  a  letter 
of  his  there  to  be  found,  from  which  yoa 
will  see  he  goes  a  bar's  length  beyond  the 
present  President  of  th«  United  States  in  the 
v^ews  that  6e  entertains.  The  President  has 
told  you  that  he  was  anxious  to  have  the  ques- 
tion between  him  and  Congress  settled  by  the 
indicia!  department.  But  what  were  Mr. 
Jefferson's  views?  He,  as  yoa  all  veiy  well 
know,  and  the  worid  knows,  was  the  author 
of  the  Declaration  of  Independence  and  one 
of  the  greatest  of  the  revolutionary  minds.  la 
the  letter  to  which  I  have  referred,  to  Mr. 
Torrance,  he  said ; 

"The  second  question,  whether  the  judges  are  {n> 
veited  with  exolnsire  nuthority  to  decide  en  the  eon- 
stitutionallty  of  a  law,  has  been  heretofore  a  sufajee^ 
of  considoration  with  me  in  the  exorcise  of  official 
duties.  Certainly  there  is  not  a  word  in  the  Censti- 
tationwhioh  has  given  that  power  to  them  more  than 
to  the  executive  or  legislative  branches.    Questtons 


of  property,  of  character,  and  ofcriiDe  being  aseribed 
to  the  judges,  through  a  definite  eourso  of  legal  pro- 
ceedings, laws  involving  such  questions  belong,  o& 


course,  to  them:  and  as  they  decide  on  them  ulti- 
mately and  without  appeal,  they,  of  eoone.  decide 
or  themtlva.  The  constitutional  validity  of  the  law 
or  laws  again  pretoribiog  ezeoutiveaotion,  and  to  be 
administered  by  that  branch  ultimately  and  without 
appeal,  the  executive  mustdeoide  for  thantehet  also 
wuetber  under  the  Constitution  they  are  valid  or  not. 
So  also  as  to  laws  governing  the  proceedings  of  the 
I<egislatare,  that  body  must  Judge /or  itxlf  the  oonsti- 
totlonolity  of  the  law,  and  •anally  without  appeal  or 
control  from  its  eoSrdinate  branches.  And.  in  i^en- 
eral,  that  branch  which  is  to  act  ultimately  and  with- 
out appeal  on  any  law  is  the  rightful  expositor  of  tha 
validity  of  tho  law.  uncontrolled  by  the  opinions  of 
the  other  coordinate  authorities." 

So  that,  if  I  correctly  apprehend  Mr.  Jeffer- 
son's meaning  in  this  letter,  he  goes  a  bar's 
length  beyond  the  right  asserted  by  Mr.  John- 
son in  his  answer  in  this  case : 

"It  may  be  said  that  contradictory  decisions  ma^ 
arise  in  such  case,  acd  produce  inconvenience.  This 
is  posaible,  and  is  a  neoessary  fiailing  hi  all  humaa 
proceedings." 

He  goes  on  to  show,  in  this  letter  to  Mr. 
Torrance,  that  such  contradictory  decisions 
had  arisen  aad  no  special  harm,  had  resulted ; 
but  I  da  not  deem  it  material  to  occupy  your 
time  witn  readiDg  at  lei^th.  la  the  seventh 
volume,  of  Mr.  Jefferson'-s  Works,  page  186, 
he  saya,  in  a  letter  to  Judge  Roane: 

"Uy  eOnstmetion  of  the  Ooaatitntioa  is  very  di^ 
ferent  from  that  you  quote." 

I  do  not  read  the  rest,  because  there  is  so 
ntuob  reading  necessary  to  be  done  in  the 
argument  of  the  case  that  I  am  really  fearful 
of  wearying  your  patience,  and  I  take  it  that  it 
iv  not  qeeessary  for  me  to  do  so,  because  the 
mere  mention  of  this  letter  will  call  it  up  to 
the  recollection  of  Senators,  and  you  will  re- 
member the  connectioa.  I  only  read  so  much 
of  It  as  bears  upon  the  point  which  I  am  ea> 
deavoring  to  illustrate : 

••  My  eonstruotion  of  the  Constitution  is  very  differ- 
ent from  that  you  quote.  It  is  that  each  department 
is  truly  independent  of  the  others,  and  has  an  equal 
right  to  decide  for  itself  what  is  tho  moaning  of  the 
Oonstitntien  in  the  coses  aabmitted  to  its  aotiou :  and 
especially  whore  it  is  to  act  ultimately  and  without 
appeal.  I  will  explain  myself  by  examples  which, 
having  occurred  while  I  was  In  clBao,  are  bcttw 
known  to  me,  and  the  princlplot  wbioh  governad 
them."  • 

I  deem  it  annecessaiy  to  read  further  from 
this  letter.  The  point  is,  that  in  this  letter  be 
asserts  that  "each  department  is  truly  inde- 
pendent of  the  others,  and  has  an  equal  right 
to  deoidv  &u  itself  what  is  tbe  maMUPg  of  tha 
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Constitntion  in  the  cases  submitted  to  its  action  ; 
and  especially  where  it  is  to  act  ultimately  and 
without  appeal."  If  that  doctrine  be  correct 
the  President  of  the  UniteJ  States  had  the 
right  to  decide  this  question  for  himself,  inde- 
pendent of  any  intention  or  design  to  have  a 
case  made  and  prepared  for  the  a(^adication  of 
the  judicial  tribanals  of  the  country.  But, 
eren  if  that  be  notcorrect,  it  certainly  goes  far 
to  explain,  if  not  to  justify,  the  action  of  the 
President  of  the  United  States  in  the  removal 
of  Mr.  Stanton. 

Although  it  is  not  precisely  in  connection 
with  this  point,  yet,  as  it  may  have  a  bearing 
upon  the  question,  Iwilt  quote  a  sentence  from 
General  Jackson's  Maysville  road  bill  veto. 
Of  course  that  can  be  found  anywhere  and 
everywhere  in  your  records ;  but  for  the  sake 
of  convenience  I  quote  it  from  the  Statesman's 
Manual,  volume  two,  page  726: 

"  When  an  honest  observanoe  of  eonstittrtianal 
oompaots  cannot  be  obtainad  fVom  eommonities  like 
oars  it  need  not  be  anticipatsd  ebewhefe :  and  tbv 
cause  in  which  there  bus  been  go  muoh  martyrdthn, 
and  from  which  so  mncb  was  expected  by  the  friends 
of  liberty,  may  be  abandoned  and  thedeKradinctrnth, 
that  man  is  unfit  for  self-government,  admittad.  And 
this  will  be  the  case  if  expedieneu  be  made  a  rule  of 
construction  ininterpretinctheConstitntion.  Power 
in  no  GorernmeDtconld  desire  a  better  shield  for  the 
insidious  advanoes  which  it  is  ever  ready  to  make 
upon  the  checks  that  are  designed  to  restrain  its 
action." 

On  page  772,  in  General  Jackson's  veto  of 
the  bank  bill,  he  said : 

"  If  the  opinion  of  the  Supreme  Court  covered  the 
whole  ground  of  this  act,  it  ought  not  to  control  the 
coordinate  authorities  of  this  Qovemmont." 

I  want  you,  now,  to  notice  these  assertions, 
for  you  will  see  that  such  ereat  men  as  Jeffer- 
son and  Jackson  went  beyond  the  present 
President  of  the  United  States  in  their  asser- 
tions, for  they  denied  the  right  of  the  Supreme 
Court  even  to  adjudge  a  question: 

"The  Congress,  theExecntive.and  the  court  mast 
each  for  itself  be  guided  by  its  own  opinion  of  the 
Constitution.  Each  public  officer  who  takes  an  oath 
to  support  the  Constitution  swoors  that  he  will  sup- 

§ort  as  bo  understands  it,  and  not  as  it  is  understood 
y  others." 

I  remember  very  well  that  there  was  a  great 
deal  of  criticism  at  that  day  about  this  princi- 
ple asserted  by  General  Jackson  in  his  veto  of 
the  bank  bill ;  but  it  is  enough  for  me  to  show 
that  he  asserted  the  power. 

"  It  is  OS  muoh  the  duty  of  the  House  of  Repre- 
sentatives, of  tho  Senate^  and  of  the  President  to 
decide  upon  the  constitutionality  of^any  bill  or  res- 
olution whic' 

or  abprovai .    .  ___ 

Day  bo  brought  before  them  for  j 


olution  which  may  bo  presented  to  them  for  passage 

it  is  of  th  

brongh 

opinion  of  _  _  

over  Congresa  than  too  opinion  of  Congress  has  ovar 


e  supreme  judges  when  it 
may  bo  brongbt  bolore  them  for  judicial  decision. 
The  opinion  of  the  judges  has  no  more  authority 


the  judges;  and  on  that  point  the  President  is  in 
dependent  of  both.  The  authority  of  the  Supreme 
Court  must  not,  therefore,  be  permitted  to  oontrol 
the  Congress  or  the  Executive  when  acting  in  their 
legislative  capacities,  but  to  hare  only  such  influence 
as  the  force  of  their  reasonlog  may  deserve." 

That  was  prerogative!  We  have  keard  a 
great  deal  of  talk  here  about  prerogative, 
rhat  was  prerogative  when  General  Jackson 
asserted  that  he  had  the  right  to  construe  the 
Constitution  of  the  United  States  for  himself, 
and  independentof  the  judicial  tribunals  of  the 
country.  If  General  Jackson  and  Mr.  Jeffer- 
son asserted  this  extraordinary  power  while 
they  were  filling  the  executive  office,  how 
much  more  may  Andrew  Johnson,  the  present 
President  of  the  United  States,  say,  "Here  is 
a  question  about  which  there  is  a  difference  of 
opinion  between  the  Congress  of  the  United 
States  and  myself;  here  is  a  question  that  is 
distracting  and  dividing  the  country ;  I  desire 
to  have  this  question  settled ;  I  do  not  wish  to 
settle  it  by  my  own  strong  hand ;  I  desire  to 
submit  it  to  the  judicial  tribunals  of  the  coun- 
try; and  in  order  to  do  that  I  will  exercise  a 
power  which  has  been  exercised  from  the 
foundation  of  tho  Government ;  I  will  remove 
Mr.  Stanton  ;  I  will  place  this  question  in  a 
condition  in  f  hich  it  can  be  settled  by  the 
judicial  tribunals  of  the  United  States ;  I  will 
endeavor  to  do  this:  I  wilt  invoke  the  action 
of  the  highest  judicial  tribunal  in  the  country." 
Of  course  this  idea  was  involved:  "If  tho 
Supreme  Court  of  the  United  States  decide  this 
qoestion  in  iavor  of  the  view  which  CobgreM 


has  presented  I  will  acquiesce  in  and  snbmit 
to  the  decision ;  if  the  Supreme  Court  decide 
the  question  the  other  way  I  will  persevere  in 
the  aeterminatiun  to  appoint  some  one  else  in 
the  place  of  an  officer  in  my  Cabinet  who  is 
obnoxious  to  me."  Now,  I  maintain,  Senators, 
that  there  was  nothing  wrong  in  this ;  nothing 
illegal  in  it. 

Oh,  but  it  is  argued  on  the  other  side  that 
after  the  President  of  the  United  States  has 
vetoed  a  bill,  and  afterit  has  been  again  passed 
by  two  thirds  of  both  Houses  of  Congress,  it 
is  then  placed  in  such  a  situation  that  he  has 
no  right  to  put  any  construction  upon  it  dif- 
ferent from  that  which  Congress  has  placed 
upon  it  I  cannot  see  the  logic  of  the  differ- 
ence between  the  two  cases.  A  law,  when 
passed  by  Congress  and  approved  by  the  Pres- 
ident of  the  United  States  and  placed  upon  the 
statute-book,  is  nothing  more  than  a  law.  If 
the  President  of  the  United  States  exercises 
his  veto  power  and  attempts  to  prevent  the 
passage  of  a  law,  or,  in  other  words,  refuses 
that  assent  which  the  Constitution  empowers 
him  to  give  or  to  withhold,  and  the  Congress 
of  the  United  States  passes  it  over  the  veto 
and  it  goes  upon  the  statate-book,  is  it  any- 
thing more  than  a  law  7  Has  it  any  greater 
or  more  binding  force  in  the  one  case  than  it 
has  in  the  other  ?  And  if  the  President  of  the 
United  States  has  any  power  of  judgment,  and 
especially  of  judgment  in  cases  where  duties 
are  confided  to  him  by  the  Constitution  and 
where  it  is  his  bnsindss  to  act,  may  he  not 
exert  in  the  one  case  just  as  much  as  in  the 
other?  I  cannot  for  the  life  of  me  see  the 
force  of  the  distinction  which  the  learned  and 
honorable  Managers  are  attempting  to  take  in 
this  case. 

Senators,  there  are  questions  peculiarly  be- 
longing to  the  executive  department  which  the 
President  of  the  United  States  of  necessity 
must  have  the  right  of  determining  for  him- 
self. Specious  and  ingenious  as  the  argument 
of  the  honorable  Manager  yesterday  was,  that 
there  may  be  an  implication  in  favor  of  Con- 
gress as  to  the  exercise  of  its  powers  enumer- 
ated in  the  Constitution,  and  that  there  can  be 
no  implication  in  favor  of  the  President  as  to 
the  duties  that  are  imposed  upon  him  by  the 
game  instrument,  it  still  has  no  foundation  in 
sound  reason^or  in  any  authority  known  to  the 
law.  The  very  term  "executive  power"  is, 
like  most  of  the  other  terms  employed  in  the 
Constitution,  a  technical  phrase.  I  have  shown 
you  bow  Mr.  Madison  understood  it  in  the  de- 
bate of  1789.  I  have  shown  yon  what  a  wide 
latitude  of  interpretation  he  took  in  giving  a 
meaning  to  the  words  "  executive  power,"  and 
that  he  held  that  in  virtue  of  those  very  words 
the  President  was  responsible  for  the  action 
pf  the  Cabinet  that  he  had  called  around  him. 

If  you  can  get  from  the  Constitution  an 
implication  in  any  case ;  if  yon  can  derive  from 
the  words  "executive  power,"  or  from  the 
words  "he  shall  take  care  that  the  laws  be 
faithfully  executed,"  or  from  his  oath,  or  from 
any  other  words  in  the  Constitution  relating  to 
his  functions,  any  power  by  implication  in  any 
case,  the  doctrine  of  implication  arises  as  to 
all  other  powers  that  maybe  conferred  upon 
him;  anal  can  see  no  reason  why,  you  may 
not  imply  anything  that  is  necessary  to  be  don« 
as  much  in  favor  of  the  President  as  you  may 
imply  it  in  favor  of  Congress.  When  you  take 
the  Constitution  of  the  United  States  and  look 
to  the  enumerated  powers,  there  is  not  one  of 
them  that  tells  how  any  power  is  to  be  exe- 
cuted. Congress  may  create  a  Navy;  Con- 
gress may  declare  war;  Congress  may  levy 
taxes.  It  does  not  say  how  you  are  to  create 
a  Navy  ;  it  does  not  say  whether  you  are  to  do 
that  particular  act  by  taxation  or  not ;  it  does 
not  prescribe  whether  your  vessels  are  to  be 
iron-clad  vessels  or  sail  vessels ;  it  does  not 
prescribe  how  much  tonnage  they  shall  have. 

All  these  and  a  thousand  other  things  are 
left  to  the  discretion  of  Congress.  You  derive 
the  power  which  you  have  exercised  time  and 
again,  from  the  foundation  of  the  Government, 
in  i«gard  to  the  Army  and  the  Navyud  every  i 


other  branch  ofJthe  puHic  service,  as  a  neces- 
sary incident  uuyer  the  general  provision  of 
the  Constitution  to  do  anything  that  may  be 
necessary  and  proper  to  cari7  any  of  the  granted 
powers  into  effect.  Now,  if  this  doctrine  of 
implication  which  is  absolutely  necessary  and 
essential  to  the  legitimate  and  proper  exercise 
of  the  powers  conferred  on  Congress  by  the 
Constitution  has  been  acquiesced  in  and  prac- 
ticed on  from  the  foundation  of  the  Oovem- 
mentby  Congress,  why  may  itnotbe  acquiesced 
in  as  to  the  President  of  the  United  States? 
There  is  no  force,  as  I  maintain,  in  the  distinc- 
tion which  the  honorable  Manager  insists  upon. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  move 
that  the  court  take  a  recess  of  fifteen  minutes. 

The  motion  was  agreed  to ;  and  at  th^  expira- 
tion of  the  recess  the  Chief  Justice  resumed 
the  chair  and  called  the  Senate  to  order. 

Mr.  NELSON.  Mr,  Chief  Justice  and  Sen- 
ators, I  have  been  reminded  of  one  thing  which 
I  should  have  stated  to  you  before ;  and  before 
I  proceed  further  I  desire  to  call  your  attention 
to  it.  I  have  not  had  opportunity  to  consult  the 
works  upon  the  subject,  but  I  presume  the  fact 
is  well  known  to  the  Senate  that  Mr.  Clay  and 
Mr.  Webster,  ia  the  progress  of  the  debate 
upon  General  Jackson's  conduct  in  reference 
to  the  removal  of  Mr.  Duane  and  the  removal 
of  the  deposits,  conceded  the  power  of  the 
President  4o  remove  the  Secretary,  but  their 
opposition  to  his  course  was  founded  mainly 
upon  objections  growing  out  of  the  law  upon 
the  subject  of  the  Treasury  Department.  This, 
if  I  am  correctly  informed,  and  I  believe  I  am, 
is  an  additional  and  very  strong  opinion  io 
favor  of  the  proposition  for  which  I  have  con- 
tended before  you. 

Upon  the  question  on  which  I  was  address- 
ing you,  I  have  not  only  the  opinion  of  Mr.  Jef- 
ferson and  General  Jackson,  but  I  have  the 
high  authority  of  Mr.  Madison  himself.  In  the 
fourth  volume  of  Madison's  Works,  page  349, 
is  a  letter  which  was  written  by  him  in  1834. 
Without  reading  the  whole  letter,  I  will  only 
read  so  much  of  it  as  I  think  is  pertinent  to 
the  question  before  you. 

Mr.  JOHNSON.  Who  is  the  letter  to?  To 
Mr.  Coles? 

Mr.  NELSON.  It  is  not  stated,  sir ;  it  is 
blank.  It  is  dated  1834,  and  will  be  found  on 
page  349  of  the  fourth  volume  of  his  works. 
The  letter  14  not  very  long,  and  is  as  fallows : 
"  Seir  Sib  :  Having  alluded  to  the  Supreme  Court 
of  the  United  States  as  a  constitutional  resort  in 
deeidingquestionsof  jarisdietion  between  the  United 
States  anil  tlie  individual  States,  a  few  remarks  mav 
be  proper,  showing  the  sense  and  degree  in  wbloi 
that  character  is  more  particularly  ascribed  to  that 
department  of  the  Govemoient. 

'  As  the  legislative,  executive,  and  Judicial  depart- 
ments of  the  UnitodStates  are  ooSrdinate,  and  each 
equally  bound  to  support  the  Constitution,  it  follows 
that  each  must,  in  the  exercise  of  its  fUnoUons,  be 
fruided  by  the  text  of  the  Gonstitutloa  aeoordias  t* 
Its  own  interpretation  of  it,  and,  consequently,  that 
in  tbe  event  of  irreeoneileable  interpretations,  the 

Srevalence  of  the  one  or  the  other  Department  mast 
epend  on  the  nature  of  the  ease,  as  reoeiring  its 
final  decision  from  the  one  or  the  other,  and  pa»ing 
from  that  decision  into  eifect  without  involving  the 
fnnetions  of  any  other." 

The  argument  upon  the  other  aide  is  that 
the  President  of  the  United  States,  nnder  the 
Constitution,  is  a  mere  man  in  buckram ;  that  he 
has  no  power  or  authority  to  decide  anything; 
that  he  can  do  nothing  on  the  face  of  the  eara 
unless  it  is  nominated  in  the  bond ;  that  he 
must  be  the  passive  instrument  of  Congress; 
and  that  he  must  be  subjected  to  the  govern- 
ment and  control  of  the  legislative  department 
of  the  Government.  The  argoment  which  we 
make  is,  that  under  the  Constitution  there  are 
living,  moving,  acting  powers  and  duties  vested 
in  and  imposed  upon  the  President  of  the  Uni- 
ted States,  and  that  he  mast,  of  necessity,  have 
the  right,  in  cases  appropriately  belonging  to 
his  department  of  the  Government,  to  exercise 
something  like  judicial  discretion ;  thatfaemnst 
act  upon  his  own  authority  and  upon  hia  owa 
construction  of  the  Constitution;  and  when  ha 
thus  acts  in  reference  to  the  removal  of  Ma 
officer  or  anything  else,  I  maintain  that  it_  ia 
different  from  the  action  of  a  private  individ- 
ual.   A  private  indiTidoal,  if  he  Tiolatet  th* 
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tkta  of  tke  laad,  3a  aiaeiiable  for  their  viola- 
tion nnder  the  principle  Xhut  "ignorance  of 
the  lawexcoscth  no  man ;"  bat  the  President 
of  tfa«  United  States  having  the  ezecatiTe 
power  vested  in«him  by  the  ConstitatioD  baa 
the  ri^ht  to  ezerciie  his  best  judgMent  in.  the 
situation  in  which  he  is  placed,  and  if  he  ez- 
eteises'that  judgment  honestly  and  faithfally, 
not  Crom  cormpt  motives,  then  his  action  can- 
not be  reviewed  by  Congress  or  by  any  other 
tribanal  than  the  tribnniu  of  the  people  in  the 
presidential  election  shonld  he  be  a  candidate 
before  them  again,  and  he  is  protected  by  the 
papers  imposed  by  the  Constitution.  Mr.  Mad- 
ison proceeds: 

"  It  is  eerlainlr  dae  from  the  fanetioAailM  of  the 
MTeral  departmeDts  to  par  much  respeot  to  the  opin- 
ions of  each  other;  and,  as  fkr  as  official  independ- 
eiie«  aod  oblication  will  permit,  to  eonsnltthe  meang 
of  adjoitiDK  differenoea  and  svoiding  practical  em- 
barrasameDtsgrowingoatoftheai,  as  mostbedonein 
like  oases  between  t&e  different  coSrdinate  branches 
of  the  legislative  department.      * 

"Bat  notwithstanding  this  abatraet  view  of  the 
eoSrdinate  and  independent  right  of  the  three  de- 
partments to  expoand  the  Constitution  "— 

Mark  his  phraseology  there.  One  of  the 
makers  of  the  Constitution,  hoary  with  age,  ven- 
erable at  the  time  when  this  letter  was  written, 
having  no  motive  except  to  leave  to  posterity 
the  mature  judgment  of  a  patriot  in  regard  to 
the,tnie  and  proper  construction  of  that  sacred 
instrument  wnich  he  had  an  agency  in  making, 
Mr.  Madison  says : 

"Bnt  notwithstanding  this  abstract  view  of  the 
coSrdioate  and  independent  right  of  the  three  dc- 

Sartments  to  expound  the  Constitution,  the  judicial 
epartment  most  familiarises  itself  to  the  public  at- 
tention as  the  expositor  by  the  order  of  its  functions 
in  relation  to  the  other  departments,  an4  attracts 
most  the  public  confluence  by  the  composition  of  the 
tribunal. 

"It  is  the  judicial  department  in  which  questions 
of  copstittttionality^  a*  well  as  of  legality,  generally 
find  their  ultimate  discussion  and  operative  decision ; 
aad  the  pnblic  deference  to  and  oonfldonce  in  the 
judgment  of  the  body  are  peouliarly  inspired  by  the 

analitics  implied  in  its  members,  by  the  gravity  and 
eliberation  of  their  proceedings,  and  bythe  advan- 
tage their  plurality  gives  them  over  the  unity  of  the 
executive  department,  and  their  fewness  over  the 
multitudinous  composition  of  the  legislative  depart- 
ment. • 

"  Without  losing  sight,  therefore,  of  the  coordinate 
relations  of  the  three  departments  to  each  other,  it 
may  always  be  oxpectod  that  the  judicial  bench, 
when  happily  filled,  will,  for  tho  reasons  suggested, 
most  engage  the  respect  and  reliance  of  the  public  as 
the  surest  expositor  of  the  Constitution,  as  well  !■ 
questions  within  itscognizoaceoonoerniogthe  bouud- 
arios  between  the  several  departments  of  the  Gov- 
emmetft  as  in  those  between  the  Union  and  its 
members." 

And  it  WAS,  aa  I  said  l>efore,  to  that  depart- 
ment that  the  President  of  the  United  States 
desired  that  an  appeal  should  be  made.  Bnt 
yoo  will  observe  here  that  the  idea  is  distinctly 
presented  by  this  venerable  and  patriotic  man 
that  the  coordinate  and  independent  depart- 
ments of  the  Government  have  Uie  right,  each 
fof  itself  and  each  within  its  appropriate  sphere 
and  in  relation  to  its  own  appropriate  duties, 
to  construe  the  Constitation.  If  this  view  be 
correct  the  President  of  the  United  States  had 
the  right  to  construe  the  Constitation  for  him- 
sdtf,  notwithstandins  the  passage  of  the  civil- 
tennre  bill,  and  he  Bad  the  right  to  act  under 
it  in  the  manner  in  which  he  d>d,  and  yon  can- 
not make  a  crime,  you  cannot  make  an  ofifense 
out  of  snch  an  action.  You  cannot  justify  it 
in  the  view  of  the  American  people ;  yon  can- 
not justify  it  to  the  civilized  world ;  ^isoators, 
I  maintain  that  you  cannot  justify  it  to  your 
own  consciences  to  place  such  a  construction 
as  that  upon  the  act  of  the  President,  and  to 
deny  him  the  powers  which  he  has  attempted 
to  exercise  in  this  case. 

Kow,  let  me  call  your  attention  to  the  famous 
protest  of  General  Jackson,  and  yon  will  see 
that  the  same  doctrine  is  carried  out  there  i 

"  By  the  Constitution  the  '  executive  power  Is 
voated  in  the  President  of  theUnitedStates.'  Among 
the  duties  imposed  upon  him,  and  which  be  is  sworn 
to  perform,  is  that  of  *  taking  care  that  the  laws  be 
faithfully  oxoouted.'  Being  thus  made  responsible 
for  tbo  en  tiro  action  of  the  executive  department,  it 
■was  but  reasonable  that  the  power  of  appointing, 
overseeing,  and  controlling  those  who  execute  the 
laws — a  power  in  its  nature  exoeutive — should  re- 
main inbishands.  Itis,  therefore,  not  only  his  right. 
bnt  the  Constitution  makes  it  hia  duty,  to  '  nomio- 
itt«,  and  by  and  with  the  advice  and  content  of  the 
Saoata,  appoint'  all  'ofioan  ef  the  Uidtad  States 


whose  appoiBtmeDts  are  not  in  the  Omutitutioa 
otherwise  provided  for,'  with  the  proviso  thjktthe 
appointment  of  inferior  officers  may  be  vested  m  the 
President  alone,  in  the  courts  of  justice,  or  in  the 
heads  of  Departments. 

"The  executive  power  vested  in  the  Senate  is 
neither  that  of '  nominating'  nor  'appointing.'" 

You  will  see  that  General  Jackson,  with 
characteristic  energy  and  coarage,  stood  up 
faithfully  in  vindication  of  big  executive  power 
while  be  was  President  of  the  United  States : 

"The  exeoutlvo  power  vested  in  the  Senate  is 
neither  that  of '  nominating'  nor  '  appointing.'  It  is 
merely  a  check  upon  the  executive  power  of  appoint- 
ment. If  individnals  are  proposed  for  appointment 
by  the  President,  by  them  doemod  inoompetent  or 
unworthy,  they  may  withhold  their  consent  add  the 
appolntmentcannotbemado.  They checktho action 
of  the  Executive,  but  cannot  in  relation  to  these 
very  sahieots  act  themselves  nor  direct  him.  Selec- 
tions are  still  made  by  the  President:  and  the  nega- 
tive given  to  tho  Senate,  without  diminishing  nis 
responsibility,  famishes  an  additional  guarantee  to 
the  eeuntry  that  the  subordinate  executive,  as  well 
as  the  judicial  offices,  shall  be  filled  with  worthy  and 
competent  men. 

'"rhe  wholo  executive  power  being  vested  in  the 
President,  who  is  responsible  for  its  exeraise,  it  is  a 
necessary  oonsequence  that  he  should  bavo  a  right  to 
employ  agents  of  his  own  choice  to  aid  him  in  tho 
performance  of  hia  duties,  and  to  discbarjre  them 
when  he  is  no  loager  willing  to  be  responsible  for 
their  aoU." 

The  very  idea  thatone  of  the  Senators  I  now 
address,  Senator  Sberiux,  must  have  had  in 
his  mind  at  the  time  when  he  made  those  re- 
marks which'  were  quoted  by  Judge  Curtis  in 
the  opening  upon  our  side : 

"In  strict  aeeordanoewith  thts  principle  the  power 
of  removal,  which,  like  that  of  appointment,  is  an 
original  executive  power,  is  left  unchecked  by  the 
Constitution  in  relation  to  all  executive  offioe(s  for 
whose  oonduot  the  President  is  responsible,  while  it 
is  taken  flrom  him  in  relation  to  judicial  offioers  for 
whoseacts  he  is  not  responsible.  IntheGovernment 
from  whichmany  ofthefandamental  principlcsof  our 
system  are  derived  the  head  of  the  executive  depart- 
ment originally  had  power  to  appoint  and  remove 
at  will  all  oOeers,  executive  and  judicial.  It  was 
to  take  the  judges  out  of  this  general  power  of  re- 
moval, and  thus  make  them  independent  of  the  Exec- 
utive that  the  tenure  of  their  offices  was  changed  to 
good  behavior.  Nor  is  it  conceivable  why  they  are 
placed  in  our  Constitution  upon  a  tenure  different 
from  that  of  all  other  officers  appointed  by  the  Ex- 
ecutive, unless  it  bo  for  the  same  purpose." 

Now,  Senators,  at  the  hazard  of  some  repe- 
tition, allow  me4t  this  point  to  sum  up  aa  far 
as  I  have  gone.  I  have  shown  you  that  in  the 
debate  of  1789  some  of  the  ablest  men  this 
conntiy  ever  produced,  and  some  of  the  very 
men  who  had  an  agency  in  framing  the  Consti- 
tution itself,  conc^ed  the  power  of  removal, 
as  claimed  by  the  President.  I  have  shown 
you  that  for  nearly  eighty  years,  vrith  the  single 
exception  of  the  straggle  which  took  place  in 
General  Jackson's  time,  that  power  has  been 
acquiesced  in.  I  have  shown  yon  that  two  of 
the  most  eminent  writers  on  American  juris- 
pmdence,  Kent  and  Stoiy,  have- treated  the 
question  as  settled.  I  have  shown  yon,  iVom 
tne  opinions  of  some  of  the  ablest  Attorneys 
General  who  have  everbeen  in  office  in  this 
oonntry,  that  the  power  of  removal  existed  in 
the  manner  in  which  it  was  exercised  by  the 
President.  I  have  shown  yon  that,  from  this 
opinion  and  practice  daring  the  leng  period 
of  time  to  which  I  have  adverted,  it  was  con- 
ceded that  the  power  of  removal  belonged  to 
the  President  in  virtue  of  the  Constipation,  and 
that  the  Senate  had  no  constitutional  right  or 
power  to  interfere  with  him.  Having  shown 
yon  all  this,  I  have  now  a  few  words  to  say  in 
regard  to  the  Presid«it'B  act  in  removing  Mr. 
Stanton  and  in  further  answer  to  the  first  ar- 
ticle against  him. 

As  you  have  observed,  the  first  proposition 
which  I  have  endeavored  to  demonstrate  is, 
that  the  civil-tenure  bill  is  nneonstitotional 
and  void ;  for  if  the  doctrines  be  correct  which 
I  have  endeavored  to  maintain  before  yon,  and 
if  this  long  qhain  of  authority  is  entitled  to  the 
slightest  degree  of  respect,  it  follows  inevitably 
that  Congress  had  no  power  to  pass  the  law ; 
and-itibflows,  furthermore,  that  the  President 
had  the  right  to  exercise  a  judgment  in  re|;ard 
to  retaining  or  removing  one  of  the  councilors 
whom  the  Constitation  bad  placed  around  bim 
for  the  purpose  of  aiding  him  in  the  adminis- 
tration of  public  affairs. 

Bat  die  other  view  in  whi«h  I  wish  to  argo* 


Uie  case — and  it  has  already  been  indicated 
in  various  statements  from  lime  to  time  made 
by  me  in  the  progress  of  my  remarks — is 
this :  suppose  thtct  the  proposition  I  have  en- 
deavored to  maintain  before  yon  is  erroneous; 
suppose  that  Congress  are  right  and  that  the 
President  Is  wrong ;  suppose  that  Congress  had 
the  power  te  pass  the  civil-tenure  bill ;  sup- 
pose that  he  bad  no  right  to  act  contrary  to 
that ;  then  the  question  comes  up  whether  or 
not  he  is  guilty  upon  any  of  these  articles  of 
impeachment.  The  first  eight  articles  charge 
in  different  forms  an  intent  to  violate  the  Con- 
stitution of  the  United  States,  or  to  violate  the 
civil-teirate  .bill,  or  to  violate  the  conspiracy 
act  of  18A1.  Every  ene  of  those  articles  con- 
tains a  charge  of  an  unlawful  intention ;  they 
do  not  charge  an  nnlawfnl  aet  simply,  with  the 
exception  of  the  fifth  article,  which  says 
nothing  aboat  the  intent.  Now,  recurring  to 
what  I  have  already  said  on  this  subject,  I  de- 
sire to  sustain  what  I  have  said  by  a  reference. 
to  some  of  the  decisions  or  some  of  the  opin- 
ions in  the  law  bookb,  and  I  ask  the  question 
how  can  any  unlawful  intent  be  predicated  of 
his  act?  According  to  Foster  and  Hale  and 
other  vrriters  upon  criminal  law,  and  I  quote 
this  from  1  Bouvier's  Dictionary,  page  647, 
who  cites  Foster  and  Hale  and  others  for  the 
definition : 

"  Every  crime  must  have,  necessarily,  two  constit- 
uent porlB,  namely,  an  act  forbiddeu  by  law  and  an 
intention." 

And  that  is  as  ap^HoaUe,  I  take  it,  to  a 
high  misdemeavor  as  it  is  to  a  high  crime, 

"  Tho  act  is  innocent  or  guilty  just  as  there  was  or 
was  Bot  au  intention  to  commit-a  orime;  for  exam- 
ple: a  man  ambarka  on  board  a  ship  at  Mew  York 
for  the  purpose  of  going  to  New  Orleans;  if  ho  west 
with  on  intention  to  perform  a  lawful  act  he  is  per- 
fectly innocent:  but  if  kis  intention  was  to  levy  war 
against  the  United  States  he  is  guilty  of  an  overt  act 
of  treason." 

Mr.  Bishop,  in  his  work  on  criminal  law, 
section  252,  sa^s : 

"Intent  is  not  alwajrs  Inferable  from  the  aot 
done." 

I  maintain  that,  there  being  no  unlawful  or 
improper  intention  there  can  be  no  crime  oc 
misdemeanor ;  and  although  I  did  not  read  this 
yesterday  I  substantially  cited  it;  but  having 
it  here  I  ask  your  indulgence  to  repeat  it  again 
in  the  langnage  of  the  book  itself.  I  refer  to 
Wharton's  Criminal  Law,  page  738,  and  Kosr 
coe's  Crimioal  Evidence,  page  804,  to  sustain 
this  proposition : 

"  An  indictment  against  aa  oSeer  of  iuatice  for 
misbehavior  in  efSco  must  charge  that  tho  act  was 
done  with  corrupt,  partial,  malicious,  or  improper 
motives,  and,  above  all,  with  a  knowledge  that  it 
was  wr»ng." 

In  Wharton,  page  269,  and  2  Russell,  782, 
this  principle  is  stated : 

"  As  to  acts  of  an  official  nature,  everything  is  pre- 
sumed to  be  riiditfally  done  UBtil  the  contrary  ap- 
pears." 

A^in,  Mr.  Bishop,  in  his  Criminal  Law, 
section  80,  says: 

"  A  ease  of  overwhelming  necessity  (as  to  intent) 
or  honest  mistake  of  fact  will  be  excepted  out  of  a 
general  statute." 

Now,  Senators,  if  these  are  the  rales  that 
prevail  in  conrts  of  law — and  they  are  rules 
founded  in  wisdom,  in  common  sense,  in  justice 
— if  these  rules  obtain  in  criminal  trials  every 
day  in  courts  of  law,  what  is  there  to  prevent 
them  from  being  enforetod  in  this  court,  and 
what  is  there  to  prevent  them  from  shielding 
this  respondent  from  the  imputation  which  it 
made  upon  him?  How  can  it  be  said  that  he 
had  any  wrongful  or  unlawful  intent  when  the 
Constitution  gave  him  the  power  to  judge  fbr 
himself  in  reference  to  the  particularact  ?  How 
can  it  be  said  that -he  had  any  wrongful  or  un- 
lawful intent  when  the  practice  of  the  Govern- 
ment for  the  long  period  of  time  to  which  X 
have  adverted  was  sufficient  to  justify  him  in 
exercising  the  power  which  he  attempted  to 
exercise?  How  can  it  be  said  that  there  was 
any  wrongful  or  unlawful  intent  when  he  had 
all  these  opinions  of  the  Attorneys  General  to 
guide  and  lead  and  direct  hira?  How  can  it 
be  said  that  there  was  any  tudavfotitrteBtwhwi 
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%«  b»d  the  veiy  ftpioioDB  of  tite  Senaton  and 
B«preseotat)vea  at  the  time  when  the  law  wa« 
passed  as  a  guide  to  lead  and  direct  him  in  the 
perforioaace  of  his  duty  1  It  does  seem  to  me 
that  it  beggars  all  b«liief  to  gay  that  the  Presi- 
deatiDtendedanythinp  wrong.  Itotttragesour 
ideas  of  cominoii  justiee  aoa  of  ooininon  gense 
to  sav  that  Uiere  wm  aay  purpo«e  or  iateot 
VpoQ  his  part  either  to  violate  the  Constitution 
or  to  violate  the  civil-tenure  bill.  If  Mr.  Speed 
is  correct,  and  if  the  other  writers  are  correet, 
and  the  President  believed  that  the  law  was  un- 
constitutional, then,  until  the  qsestion  at  least 
vag  adjudioated  by  the  highest  court  in  the 
tjnited  States,  th«  President  had  the  right  to 
exercise  his  judjpDtat,  uid  yon  cannot  hold 
that  he  was  guilty  of  iMiy  criminal  intention. 

Was  ever  such  a  case  presented  7  How  bald, 
bow  naked  do  these  charges  appear  when  you 
look  at  the  proof  I  I  will  not  take  up  time, 
Senators,  to  torn  to  the  evidence  of  witnesses 
which  you  all  have  firesh  in  your  reeollection. 
Was  there  ever  such  a  gcene  in  the  history  of 
the  world  among  men  claiming  to  have  intel- 
ligence, among  persons  in  the  exercise  of  or- 
dinary reason  and  judgment  as  the  gcene  that 
oocurred  in  reference  to  Mr.  Stanton's  removal 
and  the  attempt  to  bring  the  question  before 
the  courts  of  justice.  There  is  old  General 
Thomas,  whom  they  stigmatize  a  good  deal  on 
the  other  side ;  bat  I  take  him  to  be  a  plain, 
simple-hearted,  honest  old  gentleman,  who 
has  been  forty  years  in  the  military  service  of 
the  coontry.  If  there  were  any  suspicions 
about  him,  such  as  the  gentleman  [Mr.  Man- 
ager Boutwell]  alluded  to  yesterday,  as  to 
whether  he  was  in  favor  of  the  rebellion  or 
against  it,  it  is  a  ver^  eztrao^dinary  thing  that 
Mr.  Stanton  shoula  send  him  down  to  the 
■onthem  States,  and  that  he  should  organize 
some  seventy  or  eighty  tboasand  negroes  there 
to  fight  the  battles  of  the  Union.  He  is  a 
plain,  simple-hearted,  honest  old  man,  whose 
very  countenance  is  a  recommendation  to 
bim  bafoie  anybody  under  the  heavens  hears 
him  speak.  Perhaps  his  vanity  was  a  little 
ticklea  by  the  idea  of  being  i^pointed  Secre- 
tary of  War.  No  donbt  the  old  man  felt  very 
comfortable  at  that  elevation  for  a  little  while. 
But  who  that  heard  his  testimony  in  this  court. 
can  doubt  for  a  moment  his  intention  to  speak 
the  trntb  in  regard  to  everything  he  said  1  He 
goes  to  the  War  Department,  and  you  have  that 
wonderful  soene  at  the  time  when  be  attempts  to 
take  possession  of  the  office  of  Secretary  of  War. 
This  he  was  going  to  do  with  force  and  vio- 
lence I  Was  there  ever  snch  a  thing  since  the 
world  began,  such  an  act  of  force  as  you  had 
there  between  Mr.  Thomas  and  Mr.  Stanton 
when  this  proceeding  was  going  on  7  They 
met  together  like  twin  brothers.  They  almost 
embraced  each  other.  I  believe  be  said  Mr. 
Stanton  did  hug  him,  or  something  like  that. 
[Laughter.  ]  He  came  very  near  it,  if  he  did  not 
actually  do  it )  and  in  the  fullness  of  his  heart 
Mr.  Stanton  became  exceedingly  kind  and 
liberal  upon  the  occasion,  and  he  called  for 
liquor,  and  hod  it  brought  out,  and  there  was 
that  great  dram,  containing  about  one  spoon- 
fill,  fairly,  honestly,  equally  divided  between 
these  two  aspiring  Secretaries,  and  done  in  a 
spirit  of  fraternity  and  of  love  such  vt  I  suppose 

Sever  was  witnessed  in  a  forcible  contest  on 
le  Suae  of  the  eartb  before.  [Laughter.] 
An  attempt  was  made  to  have  this  question 
settled.  Stanton  pats  his  arm  around  him 
•nd  says,  "  This  is  nentral  ground,  Thomas, 
between  you  and  me ;  there  is  no  war  here 
when  we  nave  this  liquor  on  band;"  and  not 
only  divided  that  spoonful,  but  be  felt  so  good 
after  he  took  that  that  he  sent  out  and  got  a 
bottle  full  more.  [Longhtei.l  I  suspect,  Sena- 
tors— I  do  notknow  bow  the  fact  is — bat  I  sua- 
sect  that  old  friend  Thomas  not  only  felt  a 
Uttle  elevated  by  the  idea  of  being  Secretary 
of  War  ad  iiUeriia,  after  having  served  bis 
country  in  a  somewhat  inferior  capacity  for  a 
good  whilej  but  I  imagine  the  old  "Uian  took 
so  much  of  that  good  liquor  on  that  occasion 
\)mt  he  felt  bis  spirits  very  much  elevated,  and 
lMdVvaw4  t«  (fOk  to  Mc  K«i»nw  <un4  all 


these  other  men  in  the  manner  in  wbicb  he 
did  talk. 

And  yet  they  tell  you  this  was  force  I  Oh, 
yes,  force;  attempting  forcibly  to  eject  Mr. 
Stanton  from  the  office  of  Secretary  of  VVar — 
by  drinking  A  spoonful  of  liquor  and  helping 
to  divide  a  bottle  with  him  I  Was  there  ever 
such  an  idea  of  force  before?  This  is  the 
"  lame  and  impotent  eonclusion"  of  the  pro- 
ceeding which  we  have  upon  the  other  side. 

AVell,  they  conclude  that  thejr  will  depart 
from  that  neutral  ground.  After  thev  got  out 
of  the  building  Mr.  Stanton  goes  along  and 
be  wakes  up  Mr.  Meigs  in  the  dork  hours  of 
the  n%ht — he  or  some  of  bis  friends.  It  is 
idem  sonana;  it  is  the  same  thing.  I  reckon. 
Whatever  he  did  bv  others  be  did  bj  himself. 
His  friends  go' ana  arouse  Mr.  Meigs  in  the 
dark  hours  of  the  night,  as  if  some  felony  were 
about  to  be  committed.  They  go  there  as  if 
they  were  attempting  to  raise  the  hue  and  cir. 
They  wake  him  Irom  the  slumbers  of  the  night 
and  require  him  to  go  to  bis  office  to  make  out 
a  warrant  i^inst  old  man  Thomas  for  trying 
to  violate  the  civil-tenure  bill.  He  rises  and 
goes  to  bis  office  with  hot  baste,  something 
like  the  haste  in  which  this  impeachment  pro- 
oeediag  was  gotten  up.  He  goes  to  bis  office. 
He  issues  bis  warrant  with  all  proper  gravity 
and  decorum,  and  it  is  placed  in  the  hands  of 
an  officer,  and  poor  old  Thomas,  with  about  a 
pint  or  a  quart  of  liquor  in  him,  [laughter,]  is 
arrested  and  taken  before  a  Judge  to  be  tried  for 
this  great  offense  of  violating  the  civil-tenure 
bill  I  He  is  placed  in  the  custody  of  an  officer 
OS  if  be  had  committed  some  horrible  outrage, 
some  terrible  offense.  The  officer  follows  bim 
over  to  the  President's.  He'sticks  to  bim  like 
a  leecb,  closer  a  good  deal,  than  a  brother. 
[Laughter.]  He  follows  bim  over  there,  and 
will  not  allow  poor  old  Thomas  to  get  out  of 
his  sight  at  all.  ''Oh,  you  have  committed  a 
terrible  offense;  you  have  violated  the  civil- 
tenure  bill ;  you  are  liable  to  fine  and  liable  to 
imprisonment,  and  I  cannot  permit  you,  sir,  to 
escape  oat  of  my  clutches."  But  at  last  the 
old  man  gats  a  lawyer  and  comes  along  before 
the  judge.     The  lawyers  get  tfx  discussing  the 

auestiou  before  the  judge,  and  strange  to  gay 
lis  terrible  offense  which  it  took  a  midnight 
warrant  to  reach,  this  terrible  offense  which  it 
required  a  morsbal  or  some  other  officer  with 
his  tipstaff  to  take  care  should  not  be  committed 
with  impunity,  and  to  hold  on  to  the  person  of 
Thomas  so  that  he  could  not  escape — when 
these  lawyers  came  to  argue  it  before  the  judge, 
and  they  begau  to  find  out  there  was  some  idea 
of  taking  the  thing  up  to  the  Supreme  Court, 
the  tune  was  changed.  "  A  change  came  o'er 
the  spirit  of  their  dream,"  and  this  offense, 
which  was  so  terrible  a  few  hours  before,  sinks 
into  insignificance,  and  old  man  Thomas  is  dis- 
charged, ag  the  judge  discharged  the  turkey  at 
the  table  that  haid  been  there  for  a  week,  upon 
his  own  recognizance.  [Laughter.]  No  case 
is  to  be  permitted  to  be  made  out  for  the  settle- 
ment aiul  adjudication  of  the  Supremo  Court 
of  the  United  States. 

Mr.  Secretary  Stanton's  great  warrant  re- 
minds me  of  an  anecdote,  Senators.  I  am  a 
verv  poor  hand  at  telling  one,  but  I  believe  I 
will  try  it.  I  do  not  know  whether  I  shall 
succeed  in  telling  it  or  not.  It  is  one  I  used 
to  hear  a  gentleman  in  our  State  of  Tennes- 
see tell  about  two  Irishmen.  They  came  over 
to  this  country  and  were  very  ignorant  of  our 
habits  and  manners  and  customs,  and  particu- 
larly in  reference  to  the  ''varmints"  that 
belonged  to  the  United  States.  They  were 
walking  along  one  day,  and  tbey  saw  a  little 
ground  squirrel  run  up  on  a  stamp  and  then  go 
down  into  the  hollow  of  the  stamp.  One  of 
the  Irishmen  concluded  be  would  catch  him 
and  see  what  kind  of  a  "  baste"  it  was.  So 
be  put  bis  hand  down  in  the  hollow,  and  the 
other  one  said  to  him,  "  Have  you  got  him, 
Pat?"  "No,"  be  replied,  "by  the  powers, 
he  has  got  mel"  [Laughter.]  And  that  was 
just  exactljr  the  way.  Senators,  with  Mr.  Stan- 
ton and  this  great  warrant.  Instead  of  get- 
ting }it,  TbtfouM  ^ir  S»wd  ii«  wm  U£»l7 


to  gat  tbea,  aad  tbrnfiNw  be  was  diacbais*' 
upon  his  own  recogvixaoca,  aad  we  hear  aotb- 
ing  more  of  his  great  off^iee.  Whoever  beard 
of  aoeb  a  procesdiag  as  this  intended  to  be 
oonverted  into  a  grave  and  terrible  and  awfnl 
charge  against  this  President  of  the  United 
States  "  or  any  otber  man  !"    [Laughter.] 

Before  I  pass,  Senators,  fima  tb>s  view  of 
the  case,  allow  me^  to  reaid  an  aatbority  here, 
without  comment,  in  support  of  a  pvc^raaitioD 
wbicb  I  assumed  before  yon  avliils  ago  as  ts 
the  fines  and  effect  of  the  long-oontiauad  osaga 
and  practice  of  the  Goverantent  and  the  unf 
versal  iaterprctatioa  of  the  Coutitati*B.  «I 
should  have  read  it  before.  Cbaacellor  Kent, 
in  the  first  volume  of  lus  ComnMntaries,  psge 
628,  says : 

"  A  Bol  emn  dwution  upon  a  yoint  of  law  arUias  la 
luy  given  case  beoomM  an  suttaoritr  in  a  like  eM«w 
b«cau8eiti8th«highMteviaciDOowUichw«osnhav«ot 
the  law  appliuabl«  to  th«  aahjeot.  and  tho  judgM  ar* 
bound  to  follow  that  dcouioD  so  long  a*  it  standi  nn- 
revcrsed,  ualeas  it  «aa  bf  >howa  that  th«  law  was 
misundentoud  or  niuppUcd  in  that  partioalareasa. 
If  a  dooisioB  Das  been  made  upon  solemn  arjgament 
and  mature  doIiberatioD,  the  presumption  is  in  favor 
of  its  oorreelnen.  and  the  commnnity  have  a  right 
to  recaid  it  as  ajoat  declaration  or  ezDMitieB  ef  the 
law  and  to  regulate  their  actions  and  oontraeti  by 
it.  It  would,  therefore,  be  extremely  inconvenieot 
to  the  pnklio  if  rrecodento  were  not  dnly  tecaided 
and  implieitly  followed.  It  ia  Iv  (he  notorlMr  aal 
stability  of  auob  rulea  that  profeauonal  men  can  give 
safe  advice  to  those  who  oonsult  taeoi,  and  people  tn 
general  ean  Ttnturewithoonfidenoe  tobayand  traat 
and  to  deal  with  each  other.  If  judieiai  daeiaiena 
were  to  be  lightly  disregarded,  we  ahould  disturb 
and  nnaottle  the  great  landinarka  of  property.  When 
a  rule  has  been  once  deliberately  adapted  and  de- 
m«red,  it  ought  not  to  be  disturbed  anieaa  by  a  eonrt 
of  appeal  or  review,  and  never  by  the  aame  court 
except  for  very  cogent  reasons  and  upon  a  clear 
manifestation  of  error,  and  if  the  practice  were  other- 
wise it  would  be  leaving  as  in  a  atate  of  perplexinc 
uncertainty  aa  to  the  law," 

And  the  very  same  thing  can  be  said  abont 

the  construction  of  the  Constitution  and  the 
acts  of  the  Executive  for  a  long  time. 

"  The  language  of  Sir  WiUiam  Jonoa  is  ezcesdingl^ 
forcible  on  this  point.  'No  man.'  aoya  be, '  who  is 
not  a  lawjr'er  would  ever  know  now  to  aot.  and  no 
man  who  is  a  lawyer  would,  in  many  instanoee.  know 
what  to  advise  unless  courtswere  bound  by  antbority 
aa  firmly  aa  the  pasaa  doitiea  wore  auppoaed  to  be 
bound  by  tho  decrees  of  fate.' " 

I  shall  not  repeat,  Senators,  what  I  esteem 
to  be  the  unanswerable  argument  of  Judge 
Ghrtis,  that  the  removal  of  Mr.  Stanton  is  not 
a  case  embraced,  or  intended  to  be  embraced, 
in  the  tenure-of-civil-office  bill  according  to 
the  terms  of  the  bill  itself.  It  is  enoogh  for 
me  to  refer  yon  to  that  argument  without  re- 
peating iL 

And  so,  having  on  this  braacb  ef  the  ease 
considered  the  three  propositions  with  wbicb  I 
set  out,  having  endeavored  to  demonstrate 
npon  Ikie  first  article,  first,  that  the  civil-tenure 
act  is  nnconstitationai ;  second,  that  the  aetiou 
of  the  President  was  not  «  violation  of  the 
tenns  of  the  oiyil-lennre  bill  itself,  beoaose, 
from  what  occurred  at  the  time  that  bill  was 
passed  it  is  Manifest  that  it  was  not  intended 
to  embrace  the  Secretaries,  as  Judge  Curtis 
shoved  in  his  eztraots  from  the  remarks,  that 
were  wade  at  the  time  when  the  bill  was  passed ; 
and  baling  shown,  third,  that  if  botb  these 
proposiUons  be  incorrect,  still  there  was  wf 
intent,  so  as  to  maintain  tbe  accutatioB  tbat  is 
made  upon  the  first  article.  I  pass  to  the  second 
article,  and  will  cndeMror  to  Make  my  arguaseot 
aa  brief  as  possible  upon  it. 

The  second  article  «h«igea,iB  substanee, 
that  the  President  was  guilty  or  a  higb  misde- 
meanor in  office  by  deliveriag  tbe  letter  Ot 
authority  to  General  Thomas  while  tbe  Senate 
was  in  session,  without  its  advice  and  consent, 
when  there  was  no  vacancy,  and  contrary  to 
theftennre-of-eivil-offiee  act.  In  our  answer 
we  show  that  a  vacancy  existed  when  tbe  letter 
of  authority  was  delivered ;  that  the  appoint- 
ment ad  iiUerlm  was  jusdfied  by  lone  usage, 
though  the  Seuale  was  in  session ;  that  vam 
tenare-of-civil-office  act  was  not  violiated,  even 
if  it  is  a  constitutional  law,  because  the  uotifi- 
catiou  to  the  Senate  of  the  removal  and  tb* 
appointment  of  Mr.  Swing  shows  that  there 
was  no  criminal  inteut,  no  design  to  prevent 
tb»  Seqatt  faow  tlw  wwroisa  of  ito  ooarii  wmiI 
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power  in  the  appointment  of  a  sacoessor  to 
the  roan  who  was  attempted  to  be  remored  by 
Uie  President 

The  third  article  sets  oat  the  letter  to  Thomas, 
'  charges  that  he  was  appointed  daring  the  ses- 
sion when  there  was  no  vacancy,  and  that  this 
was  a  high  misdemeanor  in  ofBoe.  In  onr 
answer  we  rely  on  the  answer  to  the  first  arti- 
cle; deay  that  Thomas  was  "  appointed"  in 
the  sense  of  the  term  need  there,  and  insist 
that  he  was  only  temporarily  desigilated ;  that 
there  was  no  intent  to  violate  the  Constita- 
tion  or  make  a  permanent  appointment ;  and 
we  deny  that  there  was  no  vacancy.  Mr.  Story 
says,  in  the  third  volume  of  his  Commentaries, 
lection  1558,  that  the  Senate  are  said  to  have 
protested  against  the  creation  and  appointment 
of  D^nisters  to  Ghent,  made  daring  recess ; 
that  on  the  20th  of  April,  1822,  they  held  tfaM 
the  President  could  .not  create  the  office  of 
minister  and  make  appointments  during  the 
recess,  and  that— 

"  By  TMsneies  they  nndeiatood  to  be  meant  va- 
aaneieioooarrinrCraindaatb.redcaation.froBiotioo, 
tairemovml,  Xbewoad 'bappen'oadrelationtosom* 
eaaualty  not  provided  for  by  law." 

If  the  Senate  are  in  session  when  an  office  is 
created  and  no  nomination  is  made,  the  Presi- 
dent cannot  fiU  the  Tacancy  (for  there  is  none) 
daring  the  recess;  and  upon  that  question  there 
is,  as  already  shown,  some  difference  of  opinion. 

The  fourth  article  charges  the  President  with 
conspiring  with  Thomas  and  other  persons 
anknown  with  an  intent,  by  intimidation  and 
threats,  unlawfully  to  hinder  and  prevent  Stan- 
ton from  holding  the  office,  contrary  to  the  act 
of  July  81,  1861,  and  the  Constitution,  and 
chargee  that  in  this  he  was  guilty  of  a  "  high 
crime  in  office."  It  is  not  necessary  for  me  to 
do  more  than  to  refer  to  the  answers  in  con- 
nection with  these  eharges,  and  make  an 
occasional  passing  remark  upon  some  of  them. 
The  answer  contains  a  genera)  and  specific 
denial ;  protests  that  Mr.  Stanton  was  not  Sec- 
retary ;  that  the  act  was  done  to  try  llr.  Stan- 
ton's right;  that  there  was  no  intimidation  or 
threats,  either  to  prevent  Stanton  or  to  induce 
Thomas,  by  such  means,  to  obtain  the  office ; 
that  Mr.  Thomas  proceeded  in  a  peaceful 
manner ;  that  Stanton  still  retains  nndiaturbed 
possession  ;  and  that  the  fburth  article  charges 
no  agreement  with  Thomas  to  use  threats,  and 
does  not  state  the  threats. 

Upon  this  article  I  have  to  say:  1.  "Con- 
spiracy at  common  law  is  an  agreement  between 
two  or  more  persons  to  do  an  unlawful  act,  or 
an  act  which  may  become  in  the  combination 
injurioos  to  others."  (1  Bouvier,  281.)  "The 
indictment  mast  show  that  it  was  intended  to 
effect  an  unlawful  purpose,  or  a  lawful  purpose 
by  unlawful  means."  (Wharton,  669;  Hoscoe, 
406.)  In  8  Bnrrowe,  page  1821,  it  was  held  that 
conspiracies  may  endanger  public  health,  vio- 
late public  morals,  insult  public  justice,  destroy 
the  public  peace,  or  aSect  public  trade  or  busi- 
ness. It  is  not  necessary  that  any  act  should 
b«  done  or  that  any  one  should  lie  defrauded 
or  injured.  (1  Bouvier,  281,  282.) 

2.  The  act  entitled  "An  act  to  define  and 
punish  certain  conspiracies,"  approved  July 
81,  1861,  was  passed  soon  after  the  rebellion 
commenoed.  It  provides — I  am  not  reading 
the  act;  for  the  sentences  of  these  acts  are 
very  long,  as  are  the  sentences  of  most  of  the 
acts  of  Congress  that  I  have  read ;  I  only  read 
in  oonneotion  the  phraseology  that  pertains,  as 
I  think,  to  the  particular  matter  charged — it 
provides  that— 

"  If  two  or  mora  nenona,  wHhhi  aay  Slat*  or  Ter- 
ritoiT  ef  the  United  States,  shall  oonapire  to«ether" 

•  *  •  *  "by  force,  to  prevent,  hinder,  or 
delay  the  execution  ofany  law  of  the  United  Statei," 

*  *  *  *  "eaab  and  every  penoD  so  offend- 
iac  AM  be  (ailty  of  a  bi(b  crime,"  k». 

On  this  Statute  and  the  fourth  artic1e~-for  I 
wish  to  run  over  them  as  rapidly  as  I  can— -I 
remark, 

1.  That  it  is  doubtful  whether  the  word 
"  Territory,"  as  wag  argued  by  Judge  Curtis, 
embrace*  the  District  of  Columbia  acquired 
after  the  Constitution,  according  to  Scott  m. 
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Sandford,  19  Howard,  616 ;  2  Story  on  the  Con- 
stitution, 196 ;  the  United  States  o*.  Qratiot, 
14  Peters,  537. 

2.  The  Constitution,  article  one,  section 
eight,  clause  seventeen,  confers  the  power  to 
acquire  a  district  not  exceeding  ten  miles 
square,  and  does  not  use  the  word  "Territory," 
so  far  as  I  know,  in  reference  to  the  District 
of  Columbia,  or  the  district  that  was  to  be 
acquired  under  tint  provision  of  the  Coosti- 
tntiOB. 

8.  The  artiole  does  not  charge  that  the  act 
was  done  "by  force,"  but  uses  the  words  "in- 
timidation and  threats,"  without  setting  out 
the  threats.  Although  we  do  not  insist  here 
upon  the  technicality  that  it  is  required  in  a 
declaration  or  an  indictment,  yet  upon  any 
principle  of  correct  pleading  there  ought  to  be 
enough  aUeged  at  least  to  show  what  is  the 
oSense  that  the  party  is  charged  with,  and  to 
bring  the  offense  within  the  terms  of  the  stat- 
ute, which,  as  I  say,  is  not  done. 

4.  It  charges  that  the  object  was  to  prevent 
Stanton  firom  holding  the  office  of  Secretary 
of  War,  but  does  not  allege  how  this  was  done 
to  prevent,  hinder,  or  delay  the  ezacntiou  of 
any  law  of  the  United  States.  It  does  not  set 
out  or  refer  to  the  tenare-of-oivil-office  act. 

6.  I  maintain,  without  dwelling  upon  the 
argument,  that  there  is  ao  proof  ot  conspiracy 
so  as  to  let  in  Tbomaa's  declarations,  accord- 
ing to  the  principle  stated  in  Bosooe,  414,  417. 

6.  There  is  no  proof  of  intimidation  and 
threats  to  Stanton. 

7.  There  is  no  pretense  of  a  hi^h  crime  in 
office  as  charged  in  this  iburth  article.^ 

8.  Servant  Talfourd  says  a  conspiracy  is 
more  difficult  to  be  ascert^ned  precisely  than 
any  other  offense  for  which  au  indictment 
lies — 

"  Ad  indictment  acainst  an  officer  of  juatioe  "— 
And  this  is  a  mere  repetition,  with  slightly 

different  phraseology,  of  a  principle  I  relied 

on  a  while  ago — 

"  An  indiotment  againiit  an  officer  of  justice  for 
misbefaavior  in  office  must  charge  that  the  act  wai 
done  with  eorrapt,  partial,  malicioui,  or  improper 
motives,  and, aboveall, with  akoowledgetbatit  was 
wroBS."—  WAaHom  733;  liotcoe,  804. 

The  fiHh  article  charges  an  unlawful  con- 
spiracy with  Thomas  and  others  unknown  to 
hinder  and  prevent  the  execution  of  the  tennrev^ 
of-civil-office  act,  and  attempting  to  prevent 
Stanton  from  holding  the  office  of  Secretary 
of  War.  In  onr  answer  we  deny  the  charge 
in  its  own  terms ;  refer  to  the  answer  to  the 
fourth  article ;  deny  that  Stanton  was  Secre- 
tary ;  and  except  to  the  sufficiency  of  the'fifth 
article  as  not  showing  by  what  means  or  what 
agreement  the  alleged  conspiracy  was  formed 
or  carried  out. 

In  regard  to  this  fifth  article  I  maintain  i 

1.  As  to  indictments  for  eonspiraoy,  one 
person  caanot  be  convicted.  It  must  be  by 
two,  unless  charged  "with  persona  oakaown;" 
and  for  that  I  refer  to  Wharton,  698,  thou^ 
that  proposition  is  doubted  by  Bosooe  in  his 
Criminal  Evidence,  418.  He  says  that  the 
"record  of  acquittal  of  one  is  avidenae  for 
another. 

2.  The  tenure-of-civil-officcact  of  March  2, 
1867,  contains  no  provision  as  to  "  conspiracy. ' ' 

8.  The  fifth  section  makes  it  a  high  misde- 
meanor to  accept  or  hold  any  employment  con- 
trary to  its  provisions,  Ac.  And  the  sixth  sec- 
tion makes  every  removal,  appointment  or 
employment  contraiy  to  the  provisions  of  the 
act  a  high  imsdemeaiior.' 

4.  No  force  is  charged  in  this  Mtide  under 
the  act  of  1801. 

5.  We  say  that  no  conspiracy  is  prored. 
There  is  no  agreement  between  the  President 
and  General  Thomas  to  do  any  unlawful  act 
whatever.  The  President,  in  virtue  of  his 
power  as  President,  appoints  Mr.  Thomas,  or 
attempts  to  appoint  him,  to  the  office  of  Secre- 
tary of  War  ad  interim.  He  does  not  direct 
that  anr  force  shall  be  used.  He  does  not 
direct  that  any  nnlawftil  act  shall  be  done. 
All  that  he  does  is  simply  to  make  the  appoint- 


ment, and  he  does  it  with  a  view,  as  yon  may 
infer  from  all  the  testimony  in  the  case,  ot 
having  the  question  judicially  settled. 

Something  was  said  by  one  of  the  Managers 
abont  General  Sherman's  testimony  iu  this 
connection.  General  Sherman,  in  his  testi- 
mony, spoke  of  the  thought  of  force  having 
crossed  his  own  mind  when  he  was  reflecting 
abont  what  it  might  he  necessary  for  him  to  do  ; 
but  when  he  was  examined  the  second  time,  he 
distinctly  and  explicitly  ae^uitted  the  Presi- 
dent of  the  United  States  of  ever  having  inti- 
mated to  him  any  design  or  purpose  whatever 
to  employ  force  in  the  ejection  of  Mr.  Stantoa 
from  the  office  of  Secretary  of  War. 

6.  We  say  en  this  fifth  article  that  if  the 
tenure- ef- office  act  is  unconstitutional  ao  mis- 
demeanor can  arise  out  of  it. 

7.  A  mere  conspiracy  to  prevent  the  execu- 
tion of  the  act  of  1861  is  not  indictable.  It 
must  be  a  forcible  conspiracy,  or  a  conspira^ 
to  act  by  force. 

The  sixth  article,  which  I  shall  consider 
briefly,  charges  that  the  President  did  uniaw- 
fally  conspire  with  Lorenzo  Thomas  by  force 
to  seize,  take,  and  possess  the  property  of  the 
United  States  in  the  Department  of  War,  then 
in  the  custody  of  Stanton,  contrary  to  the  aet 
of  Julv  81,  1861,  and  with  intent  theaand there 
to  violate  ' '  an  act  regnlatiog  the  tenure  of  cer- 
tain civil  offices,"  and  that  he  was  (hereby 
guilty  of  a  "  fai^h  crime  in  office."  The  denial 
to  this  article  is  brief  and  general.  It  denies 
that  Stanton  was  Secretary;  denies  the  con- 
spiracy and  unlawful  intent;  and  refers  to 
former  answers.  The  first  section  of  the  conspir- 
acy act  of  1861  declares  that — 

"  If  two  or  more  neraons  within  any  State  or  Terri- 
tory of  tb*  United  States  (ball  coBspiretocether"     * 

*  *  *  "  by  foree  to  seiie,  take,  or  poaseaa 
any  property  of  the  United  States  against  tbo  will  or 
contrary  to  the  authority  of  the  United  States,"       * 

*  *  *  "each  and  every  person  so  offeadinc 
shall  be  guilty  of  »  high  crime,"  Co. 

On  this  act  and  article  I  argae : 

1.  That  the  President  is  not  "a  person" 
within  the  meaning  of  the  act,  and  that  official 
delinqueDcy  is  always  appropriately  designated. 

2.  He  is  Commander-in-Chief  of  the  Army 
and  Navy,  may  recommend  laws^  command  the 
Army  and  Navy  and  the  militia  when  called 
into  active  service,  require  opinions  in  writing 
from  his  Cabinet  officers,  and  he  is  required  to 
take  care  that  the  laws  be  faithfully  executed. 

3.  From  these  powers  it  resoits  that  the  De- 
partment of  War  and  the  Secretary  are  under 
nis  control,  aod  that  hecannot  be  charged  with 
seizing  a  thing  which  he  had  the  right  to  take 
or  to  control  by  means  of  his  authority  over 
the  Secretary  of  War. 

4.  The  article  does  not  charge  that  he  at- 
tempted to  seize,  take,  and  possess  the  property 
"against  the  will  or  contrary  to  the  autlM>rity 
of  the  United  States,"  so  as  to  bring  the  crime 
within  the  definition  of  the  act  of  ISiil. 

The  seventh  article  charges  the  Prerideat 
with  conspiring  with  Thomas  nnlawfuUy  to 
seize,  take,  and  possess  the  property  of  the 
United  States  in  the- Department  of  War  in 
the  custody  of  Stanton,  Secretary  for  the  De- 
partment, with  intent  to  violate  the  aet  regu- 
lating the  tenure  of  certain  civil  offices,  as  a 
"high  misdemeanor  in  office."  The  answer 
denies  and  negatives  the  terms  of  the  charge, 
refers  to  former  answers,  and  allege*  that  the 
allegations  are  insufficient. 

I  scarcely  think  any  argument  is  necessary 
apon  this  seventh  article,  though  I  will  say 
briefly  that  I  do  not  see  any  violation  of  the 
President'a  oath  of  office  in  this  or  any  other 
case  ;  that,  for  the  reasons  already  indicated, 
in  view  of  the  authorities  which  have  already 
been  read,  there  was  no  conspiracy  ;  that  the 
intent  to  seize,  take,  and  possess  the  property 
in  the  War  Department  is  not  an  offense  within 
the  tenure-of-civil-offiee  act)  that  Thomas's 
declarations  are  bo  evidence  of  the  conspiracy, 
as  shown  in  Roscoe,  414,  417.  Mr.  Starkie 
says  that  mere  detached  declarations  and  con- 
fessions of  persons  not  defendants,  not  made 
in  the  prosecution  of  the  objects  of  the  con- 
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qiiraoy,  are  not  evidence  even  to  prove  the 
existence  of  a  conspiracy. 

In  reference  to  the  eighth  article,  which 
charges  that  the  President  committed  and  was 

§ailty  of  a  high  misdemeanor  in  issuing  and 
eliverioe  to  Thomas  a  letter  of  authority  ' '  with 
intent  uulawfully  to  control  the  disbursements 
of  the  moneys  appropriated  for  the  military 
service  and  for  the  Department  of  War,"  con- 
trary to  the  act  regulating  the  tenure  of  certain 
eivil  offices,  without  the  consent  of  the  Senate, 
while  the  Senate  was  in  session,  and  there 
being  no  vacapcy,  the  answer  admits  the  issu- 
ance of  the  letter  of  authority,  bat  denies  any 
unlawful  intent ;  insists  that  there  was  a  va- 
cancy, and  that  his  object  was  to  bring  the 
question  toa  decision  before  theSupreme  Court. 

Upon  this  article,  I  remark :  1.  There  is  no 
provision  in  the  tenuie-of-civil-office  act  against 
"  an  intent  unlawfully  to  control  the  disburse- 
ments of  the  moneys  appropriated  for  the  mil- 
itary service  and  the  Department  of  War," 
and  no  offense  can  be  lawfully  imputed  of  sach 
an  intention. 

2.  Under  the  constitutional  provision  that 
the  President  shall  "  take  care  that  the  laws 
be  faithfully  executed,"  the  President  may 
make  and  repeal  Army  rules  and  regulations 
as  to  pay  for  extra  service,  there  beins  no 
legislation  on  the  sulyect,  and  he -may  law- 
fully exercise  a  general  supervision  and  con- 
trol over  the  acts  of  the  Secretary  and  other 
subordinates  as  to  the  disbursement  of  moneys, 
as  was  determined  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  the  United 
States  vs.  Eliason,  16  Peters,  291 ;  14  Cur- 
Us,  304. 

8.  The  President's  powers,  as  declared  by 
the  Supreme  Court  of  the  United  States,  time 
and  again,  are  such  as  we  maintain  that  no 
offense  can  be  predicated  of  these  acts.  With- 
out citing  all  the  decisions,  I  refer  to  the  case 
of  Wilcox  vs.  Jackson,  18  Peters,  498,  where 
it  is  said  that  the  President  acts  in  many  cases 
through  the  heads  of  Departments,  and  the 
Secretary  of  War,  having  directed  a  section  of 
laud  to  be  reserved  for  military  purposes,  the 
court  presumed  it  to  have  been  done  by  direc- 
tion of  the  President,  and  held  it  to  be  by  law 
his  act;  which,  by  the  way,  if  I  deemed  it 
necessary,  would  be  a  very  good  authority  to 
comment  upon,  in  answer  to  the  argument  of 
the  honorable  Managers,  that  no  implication 
results  in  favor  of  the  powers  which  are  con- 
ferred upon  the  President  under  the  Constitu- 
tion. Inere  is  a  case  where,  to  all  intents  and 
purposes,  the  Supreme  Court  enforced  the  doc- 
trine of  implication  in  his  favor,  and  held  that 
it  would  be  presumed  that  the  Secretary  bad 
acted  by  direction  of  the  President  himself, 
and  that  that  would  be  a  sufficient  protection 
to  him. 

The  ninth  article  takes  us  into  a  somewhat 
diffierent  field;  and  I  believe  when  we  get  there 
we  part  for  a  season  at  least  with  Mr.  Stan- 
ton. The  ninth  article  charges  the  President 
with  instructing  Brevet  M^or  Geueral  Emory 
thatapart  of  the  act  passed  March  2,  1867, 
entitled  "  An  act  medting appropriations, ' '  &c., 
and  especially  the  second  section  thereof, 
directipg  that  all  orders  from  the  President 
shall  be  issued  through  the  General  of  the 
Amy,  which  had  been  promulgated  by  general 
orders  for  the  government  of  the  Army  of  the 
United  States,  was  unconstitutional,  with  intent 
to  induce  Emory,  as  commander  of  the  depart- 
ntent  of  Washington,  to  violate  the  provisions 
of  said  act,  and  to  obey  the  orders  ot  the  Pres- 
ident, and  also  with  intent  to  violate  the  act 
regolating  the  tenure  of  civil  offices,  and  to 
prevent  Stanton  from  holding  the  office  of  Sec- 
retary of  War. 

The  answer  to  this  ninth  article  sets  out,  in 
substance,  the  note  of  the  22d  of  February, 
requesting  Kmory  to  call,  the  object  being  to 
be  advised  as  to  the  military  changes  made 
in  the  department  of  Washington  which  had 
not  been  brought  to  the  respondent's  notice. 
Emory  called  respondent's  attention  to  the 
secoud  section  of  the  appropriation  act.    Re- 


spondent said  it  was  not  eonstitutional.  The 
conversation  is  stated,  and  you  have  seen  that 
there  is  no  substantial  difference,  as  °1  under- 
stand it,  between  the  conversation  as  set  out 
in  the  President's  answer  and  the  conversa- 
tion as  stated  by  General  Emory  himself.  The 
President  says  that  he  did  not  order  or  request 
Emory  to  disobey  any  law  ;  that  he  merely  ex- 
pressed an  opinion  that  the  law  was  in  con- 
flict with  the  Constitution ;  and  General  Emory 
sustains  that  to  all  intents  and  purposes,  for, 
when  the  subject  was  introduced,  General  Em- 
ory interrupted  the  President,  and  called  his 
attention  to  this  appropriation  act. 

I  have  to  say  in  reference  to  this  ninth  article, 
that  the  Constitution,  article  two,  section  two, 
with  which  you  are  all  familiar,  provides  that 
"  the  Presidentshall  be  Commanaer-in-Chief  of 
the  Army  and  Navy  of  the  Uiuted  States  and  of 
the  militia  of  the  several  States  when  called  into 
the  actsal  service  of  the  United  States. ' '  The 
object  of  this  provision,  without  turning  to  the 
cases  and  taking  up  your  time  in  reading  them, 
as  is  stated  in  1  Kent,  283 ;  8  Eliot's  Debates, 
103;  Story  on  the  Constitution,  sections  1491, 
1492;  and  6  Marshall's  Life  of  Washington, 
pages  683  to  G88,  was  to  give  the  exercise  of 
power  to  a  single  hand.  In  Captain  Meigs's  case 
Mr.  Attorney  General  Black — and  I  presume 
from  the  eulogy  passed  upon  Mr.  Attorney  Gen- 
eral Black  by  the  honorable  Manager  yesterday, 
his  opinion  now,  at  any  rate,  ought  to  be  a  very 
authoritative  opinion — in  9  Opinions,  468,  says : 

"A>  Commander-in-Chief  of  the  Army,  it  is  rour 
right  to  do^ide,  acoordiog  to  your  judgment,  what 
officer  aball  perform  any  particular  duty,  and  as  the 
supreme  Eieoutive  H&giatrate  yon  have  the  power 
of  appointment.  Oongreas  oould  not,  if  it  would, 
take  away  from  the  President,  or  in  any  wise  dimin- 
ish the  authority  conferred  on  him  by  the  Constitu- 
tion." 

Mr.  Story,  in  his  Commentaries,  volume  three, 
section  fourteen  hundred  and  eighty-five,  quot- 
ing from  the  Federalist,  No.  74,  says  that — 

"Of  all  the  oases  and  concerns  of  Qovemment, 
the  direction  of  war  most  peculiarly  demands  thoee 
qualitiea  which  dijtiuguisb  the  exercise  of  power  by 
asingle  baud.  Unity  of  plan,  promptitude,  activity, 
and  decision  are  indispensable  to  (ucoeea ;  and  theie 
can  scarcely  exist  except  when  a  single  magistrate  is 
intrusted  ezolasiveiy  with  the  power." 

In  section  fourteen  hundred  and  eighty-six, 
he  says: 
"  The  power  of  the  President,  too,  might  well  be 
deemed  safe,  since  he  conid  not  of  himself  declare 
hrar,  raise  armies,  or  call  forth  the  militia,  or  appro- 
priate money  for  the  purpose;  for  these  powen  all 
belong  to  Congress." 

Chancellor  Kent,  in  his  Commentaries,  page 
282,  says : 

"  Xhe  commund  and  application  of  the  public  force 
to  execute  law,  maintain  peace,  and  resist  foreign 
inrasioD,  are  powers  so  obviously  of  an  executive 
nature  and  require  the  exercise  of  Qualities  so  obar- 
octoristical  of  this  department  that  they  have  always 
been  exclusively  appropriated  to  it.  in  every  well- 
organiaed  Government  upon  the  earth." 

He  shows  the  absurdity  of  Home's  plan  of 
giving  the  direction  of  the  army  and  navy  to 
one  hundred  Senators ;  of  Milton's,  of  giving 
the  whole  executive  and  legislative  power  to  a 
single  permanent  council  of  senators ;  and 
Locke's,  to  a  small  oligarchical  assembly. 

In  the  case  of  the  United  States  vs.  Eliason,' 
already  cited,  (16  .Peters,  291,)  it  is  said : 

"  The  President'has  unquestioned  power  to  estab- 
lish rules  for  the  government  of  the  Army,  and  the 
Secretary  of  War  is  bis  regular  organ  to  administer 
the  military  establishment  of  the  nation,  and  rules 
and  orders  promulgated  thToni;h  him  must  be  re- 
ceived 08  the  aote  of  the  Executive,  and  us  such  are 
binding  on  all  within  the  sphere  of  hiis  authority." 

Senators,  I  maintain  that  there  is  no  proof 
here  to  show,  in  the  first  place,  that  there  was 
any  unlawful  or  improper  conversation  between 
the  President  and  General  Emory.  Mr.  Man- 
ager BuTLGB,  with  that  fertility  of  invention 
which  he  has  so  eminently  displayed  at  every 
stage  of  this  proceeding,  argues  that  it  was 
either  to  bring  about  a  civil  war  by  resisting  a 
law  of  Congress  by  force,  or  to  recognize  a 
Congress  composed  of  rebels  and  northern 
sympathizers,  that  this  conversation  was  had. 
Now,  let  us  look  to  the  circumstances  under 
which  the  conversation  took  place.  Mark  you, 
an  angry  correspondence  with  General  Grant 


had  occurred  from  the  2Sth  of  Janoaiy  to  the 
11th  of  February,  1868.  The  President  bad 
charged,  or  intimated,  at  least,  ia  the  coarse 
of  that  correspondence,  that  he  regarded  Gen- 
eral Grant  as  manifesting  a  spirit  of  insobor-  ' 
diuation.  The  removal  of  Mr.  Stanton  took 
place  on  the  21st  of  February.  The  Senate' i 
resolution  of  the  21at  of  February,  disapproriiijj 
of  the  removal  of  Stanton,  was  sent  to  the  Vies- 
ident  and  the  President  seat  a  formal  protest 
or  message  in  response  on  the  24th  of  Fob- 
ruary. 

I  have  not  brought  in  newspapers  here, 
Senators,  and  I  do  not  intend  to  bring  them 
in,  because  the  facts  that  I  am  about  to  state 
are  so  firesh  in  your  recollection.  Without 
^oing  into  any  minutise  of  detail,  it  is  enough 
tor  me  to  say,  in  general  terms,  that  on  the 
manifestation  of  this  unfortunate  diflfereuce, 
for,  no  matter  who  is  right  or  who  is  wrong 
about  it,  it  is  an  unfortunate  thing  that  there 
is  a  difference  of  opinion  between  the  Chief 
Executive  of  the  nation  and  the  Congress,  or 
or  any  part  of  the  Congress,  of  the  United 
States  ;  it  is  a  matter  to  be  regretted  that  such 
a  diS°ereuce  of  opinion  exists  among  yon ;  bat 
when  this  correspondenceoccurred,  when  these 
resolutions  were  offered  in  the  Senate  and  in 
the  House,  if  my  memory  does  not  fail  me, 
and  I  do  not  think  it  possible  it  can  in  tbe 
short  interval  of  time  that  has  elapsed,  there 
was  telegram  upon  telegram,  offer  upon  o6fer, 
made  on  the  one  side  to  Congress  to  support 
them,  and  on  the  other  side  to  sopport  the 
President. 

The  Grand  Army  of  the  Republic — the  "G. 
A.  R." — seemed  to  be  figuring  upon  a  large 
scale,  and  if  there  had  not  been  tbe  exercise 
of  a  veiy  great  prudence  on  the  part  of  Con- 
gress and  very  great  prudence  on  the  part  of 
the  President  of  the  United  States  himself  we 
should  have  had  this  country  enveloped  ia  tbe 
flames  of  civil  war.  1  hope.  Senators ,  no  mat- 
ter what  opinion  you  may  entertain  upon  that 
subject;  no  matter  who  you  may  think  was  tbe 
strongest — and  God  forbid  that  tbe  country 
should  ever  have  any  occasion  to  test  who  bas 
the  greatest  militair  power  at  its  command, 
the  Congress  of  the  United  States  or  the  Pres- 
ident ot  the  United  States — I  say,  without 
entering  upon  such  ft  question  as  that,  which  we 
all  ought  to  view  with  horror,  do  give  to  tbe 
President  of  the  United  States  the  poor  credit 
of  believing  that  he  has  some  friends  in  this 
country,  that  there  are  persons  in  the  different 
States  who  would  have  been  willing  to  rally 
around  him.  If  an  unfortunate  military  con- 
test had  occurred  in  the  country,  how  it  would 
have  resulted  the  Great  Being  above  as  only 
knows. 

All  that  I  claim  for  the  President  of  the 
United  States  is  that  whether  he  had  few  or 
many  forces  at  his  command,  your  President, 
as  I  told  you  upon  the  first  day  I  came  here, 
has  manifested  a  degree  of  patriotic  forbear- 
ance for  which  the  worst  enemy  he  has  on  the 
face  of  the  earth  ought  to  give  him  credit.  If 
he  was  a  tyrant,  if  he  was  a  usurper,  if  he  had 
the  spirit  of  a  Csesar  or  of  a  Napoleon,  if  his 
object  was  to  wrest  the  liberties  of  this  coon- 
try,  your  President  could  very  easily  have 
sounded  the  tocsin  of  war,  and  he  could  bave 
had  some  kind  of  a  force,  great  or  small,  per> 
haps  to  rally  around  him.  But,  instead  of  doing 
that,  he  comes  here  through  his  connsel  before 
tbe  Senate  of  the  United  States ;  and  although 
he  and  his  counsel,  or  at  least  I  as  one  of 
them — I  do  not  undertake  to  speak  for  the 
other  gentlemen — honestly  believe  that  uadcr 
the  Constitution  of  the  United  States  organiz- , 
ing  the  Senate  and  tbe  House  of  Representa- 
tives, the  House  of  Representatives  as  at  pres- 
ent constituted,  with  fifty  Representatives  from 
ten  of  the  southern  States  absent,  has  no  pofver 
to  present  articles  of  impeachment ;  and  al- 
though he  believes,  as  I  do  most  conscientiously, 
tliat  the  Senate,  as  at  present  constituted,  with 
twenty  Senators  absent  from  this  Chamber  who 
have  a  right  to  be  here,  has  no  power  to  try 
this  iiupcochinent,  he  tiiakes  no  olgectitw  to 
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your  proceeding  to  try  him.  I  shall  not  ar^e 
the  question  I  have  just  suggested,  for,  in  view 
of  the  ahnost  unanimous  vote  against  the  res- 
olution of  Senator  Davis,  I  think  it  would  be 
an  idle  consumption  of  time  to  do  so.  I  only 
advert  to  it  so  that  I  may  place  upon  record 
this  fact. 

I  say  that,  although  the  President  and  one, 
at  least,  of  his  coansel  entertained  this  opin- 
ion, and  doubt  whether  the  House  of  Repre- 
sentatives, as  organized,  has  the  right  to  pre- 
sent tho  charges,  or  the  Senate,  as  organized, 
has  the  right  to  try  them  under  the  Conatita- 
tion,  which  says  that  "  no  State  shall  be  de- 
prived of  its  equal  suffrage  in  the  Senate,"  yet 
the  President,  instead  of  resorting  to  war,  the 
President,  instead  of  resorting  to  any  of  those 
acts  of  arbitrary  tyranny  and  oppression  which 
are  resorted  to  by  the  ambitious  man  such  as 
he  is  described  to  be,  has  come  here ;  and 
while  he  states  the  objection,  througli  me,  at 
'  least,  as  one  of  his  counsel,  yet,  in  a  peaceable 
manner,  in  a  quiet  manner,  he  submits  this 
question,  as  well  as  nil  others,  to  be  judged 
by  the  Senate  of  the  United  States  in  its  pros- 
eut  organization.  And  will  you  not  at  least 
give  htm  credit  for  some  degree  of  forbear- 
ance? When  gentlemen  talk  of  his  being  a 
tyrant  and  a  usurper,  when  they  talk  of  nia 
object  and  purpose  in  sending  for  General 
Emory,  Senators,  do  they  prove  any  improper 
design  upon  bis  part?  None  on  the  face  of 
the  earth. 

In  this  state  of  things,  when  the  whole  conn- 
try  was  agitated  and  excited ;  when  men's 
minds  were  aroused  everywhere  in  the  noforta- 
nate  division  of  parties  in  the  United  States  to 
such  an  extent  that  they  were  otfering  troops 
on  the  one  hand  to  sustain  Congress  and  troops 
on  the  other  hand  to  sustain  the  President,  and 
when  the  General  of  the  Army  and  the  Presi- 
dent had  differed  in  tiieir  opinions,  I  maintain 
that  the  very  fact  that  the  President  has  done 
nothing  of  a  military  character  shows  tfaathe 
bad  no  intention  to  do  the  acts  which  are  im- 
puted to  bim.  But  when  he  saw  these  dis- 
patches, when  he  knew  that  there  was  a  differ- 
ence between  General  Grant  and  himself,  when 
he  knew  that  there  were  persons  sending  dis- 
patches through  the  newspapers.  Governors,  it 
was  said,  and  leading  men  in  the  various  States, 
as  to  how  they  would  stand  up  to  the  Congress 
of  the  United  States  in  this  controversy,  it  was 
natural,  right,  proper,  within  the  legitimate 
scope  of  the  powers  conferred  upon  him  by 
the  Constitution,  that  he  should  send  for  this 
ofBcer,  that  he  should  inquire  what  was  the 
meaning  of  these  new  troops  that  were  brought 
into  the  city  of  Wa8hin|;ton. 

_  He  had  a  right  to  do  it,  and  the  fact  that  he 
did  do  it  is  no  evidence  of  any  unlawful  inten- 
tion or  design  upon  his  part;  but  it  proves  that 
he  was  endeavoring  to  understand,  as  it  was 
his  duty  to  understand  as  the  Commander-in- 
Chief  of  the  Army  of  the  United  States,  what 
was  the  meaning  of  the  introduction  of  these 
forces.  _  How  did  he  know  but  that  General 
Grant  in  the  progress  of  this  quarrel  might 
attempt  to  assume  the  powers  of  a  military 
dictator?  How  did  be  know  but  that  General 
Grant  might  be  endeavoring  to  envelope  to 
surround  him  by  troops  and  to  have  him  ar- 
.  rested?  Had  he  not-a  right  to  send  for  an 
officer?  Had  he  not  a  ri^ht  to  inquire  into 
the  introduction  of  these  mililnry  forces  here? 
When  be  found  that  it  was  only  a  trivial  force, 
when  be  found  that  there  was  no  particular 
design  on  tho  part  of  anybody  tu  violate  Che 
Constitution  of  the  United  Slates,  his  inquiry 
stopped ;  no  effort  was  made  upon  his  part  to 
gather  an  Army  or  to  rally  a  force  to  go  to  war 
with  tiie  Congress  of  the  United  States,  but  he 
r<!tning  counsel,  cornea  here  by  his  counsel, 
^nd  iu  a  peaceful  manner  submits  himself  to 
the  judgment  of  the  American  Senate.  I  said 
it  to  you  on  the  first  day  that  his  counsel  ap- 
peared here,  that  the  history  of  the  whole 
world  does  not  furnish  anything  in  moral  sub- 
limity and  grandeur  sur^Missing  the  trial  in 
which  you  are  now  engaged. 

1  said  then,  and .  I  repeat  it  now,  that  I  was 


delighted  and  rejoiced  to  see  that  this  unfor- 
tunate controversy  was  taking  this  turn.  I  re- 
gretted tbat  any  such  contreversy  had  origin- 
ated, regretted  that  there  was  any  such  unhappy 
difference  of  opinion  between  the  Congress  of 
the  United  States  and  the  President ;  bnt  in 
view  of  these  red-hot  dispatches  that  were  pour- 
ing in  upon  both  sides  from  every  qaarter  of 
the  United  States,  I  did  felicitate  my  country 
and  I  felicitated  you  upon  the  thought  that  the 
President  of  the  United  States  bad  come  here 
through  his  counsel  and  that  he  was  willing  to 
abide  the  arbitrament  of  the  American  Senate, 
the  sworn  men  of  the  Constitution,  the  j<)dges 
of  your  own  constitutional  powers.  You  judge 
as  any  other  court  judges  that  undertakes  to 
determine  the  question  of  its  jurisdiction.  Let 
you  judge  for  yourselves  whether  you  have  the 
constitutional  power  to  t^  him.  He  comes 
before  you  in  this  peaceable  and  quiet  mode ; 
and  I  maintain,  Senators,  that  he  is  not  justly 
chargeable  with  the  imputations  that  are  made 
against  him,  and  that  his  conduct  is  a  full 
answer  to  the  entire  argument  that  has  been 
made  by  the  gentlemen  apon  the  other  side. 
They  may  impute  motives ;  they  may  say  just 
as  much  as  they  please  about  the  conversation 
with  General  Emory  or  anybody  else;  the 
President  has  bronght  no  force  here;  he  has 
not  attempted  in  any  manner  whatever  to  over- 
awe Congress ;  he  has  not  attempted  in  any 
manner  whatever  to  plunge  this  country  into  a 
revolution ;  4>e  has  acted  peaceably  and  qnietly, 
and  tho  imputations  that  are  made  a^nst  him, 
as  I  insist,  have  no  just  foundation  in  the  facts 
of  the  case.  All  the  testimony  shows — I  shall 
not  go  into  it  in  detail — that  the  President  of 
the  United  States  had  it  in  view  to  have  this 
question  settled  in  a  peaceable  and  amicable 
mode,  that  he  contemplated  no  force,  but  de- 
signed that  it  should  go  before  the  Supreme 
Court. 

The  tenth  article  charges  the  President  with 
making  intemperate,  scandalous,  and  inflam- 
raatory  harangues  and  uttering  loud  threats 
and  bitter  menaces  against  Congress  and  the 
laws  of  the  United  States,  which  are  particu- 
larly indecent  and  unbecoming  in  the  Chief 
Magistrate  of  the  United  Startes,  and  have 
bronght  the  high  office  of  President  into  con- 
tempt, ridicule,  and  disgrace.  The  charge  is 
that  he  did  this  and  was  guilty  of  a  high  mis- 
demeanor in  office;  and  the  article  specifies 
three  speeches — one  at  the  Executive  Mansion, 
one  at  Cleveland,  and  one  at  St.  Louis. 

A  great  deal  of  testimony  has  boen  taken 
about  those  speeches.  I  might  make  an  argu- 
ment as  to  whether  they  are  faithful  represen- 
tations of  what  the  President  said  or  not.  I 
shall  not  weary  yoar  patience  after  having 
delayed  yon  so  long  with  any  u'gument  upon 
that  point. 

The  answer  sajrs  that  the  first  amendment 
of  the  Constitution  provides  that  "  (ingress 
shall  moke  no  law  abridging  the  freedom  of 
speech  or  of  the  press."  "Freedom"  is  de- 
fined to  be  personal  and  private;  "liberty" 
to  be  public.  We  say,  therefore,  that  this  is 
a  personal  right  in  the  President  as  a  citizen. 
I  say  farther  that  his  speeches  were  not  offi- 
cial, like  his  communications  to  Congress,  but 
were  private  and  personal  and  in  answer  to  the 
call  of  his  fellow- citizens. 

Ten  years  ago  it  would  have  stmck  the 
American  people  with  astonishment  that  such 
a  charge  should  be  preferred  against  the  Pres- 
ident of  the  United  States.  Almost  from  my 
boyhood  down  to  the  commencement  of  the 
war  I  have  heard  politicians  talking  time  and 
again  about  what  was  known  as  the  old  sodition 
law ;  and  if  there  ever  was  anything  that  stunk 
iu  the  nostrils  of  the  American  people  it  was 
what  was  called  the  sedition  law,  the  object  of 
wfaioh'was  to  prevent  the  publication  of  matter 
that  might  affect  the  President  or  the  Govern- 
ment of  the  United  States.  We  in  this  coun- 
try like  to  exercise  the  freedom  of  speech.  Our 
fathers  guarantied  it  to  as  in  the  Constitution, 
and,  like  the  liberty  of  the  press,  which  is  also 
another  cherished  right  dear  to  every  American 
citizen,  we  like  to  have  the  largest  liberty  iu 


the  exercise  of  the  right.  The  American  peo- 
ple have  been  accustomed  to  it  ever  since  they 
were  a  nation  ;  and  it  is  a  great  deal  better  to 
tolerate  even  impropriety  and  indecency  of 
speech,  and  to  tolerate  the  licentiousness  of 
the  press,  than  it  is  to  impose  such  restrictions 
as  are  imposed  in  other  countries.  Public 
opinion,  as  ageneral  rule,  will  regulate  and  con- 
trol the  indecenev  of  speech,  and  it  will  regu- 
late and  control  the  Kcentioosnees  of  the  press. 
If  public  opinion  does  not  do  it  as  a  general 
rule,  in  a  great  many  caSes  the  arm  of  the  law 
is  long  enough  and  it  is  strong  enough  to  apply 
any  corrective  that  may  be  necessary. 

But  the  American  people  love  to  exercise  the 
freedom  of  speech ;  and  let  it  be  known  and 
remembered  always  that  great  as  the  powers  of 
Congress  may  be,  great  us  the  powers  of  the 
President  of  the  United  States  are,  there  is  in 
a  technical  sense  a  body  of  men  who  have  ever 
been  admitted  by  all  politicians  and  public  men 
in  the  United  States  to  be  the  sovereigns,  the 
masters  of  both ;  that  is,  the  people ;  Uiey  are 
the  common  constituents  of  Congress  and  of 
the  President.  Membersof  Congress  have  the 
right  to  speak  and  to  talk  with  perfect  freedom 
of  the  conduct  of  the  President,  aud,  as  we 
maintain,  the  President  in  turn  has  the  right 
to  "carry  the  war  into  Africa,"  and  to  speak 
about  Congress  whenever  he  is  assailed ;  and 
if  he  does  this  in  his  private  intercourse  with 
the  citizens  of  the  United  States,  not  in  official 
intercourse,  he  has  just  the  same  right  to  do  it 
that  any  other  citizen  has  in  our  Government; 
and  whenever  yon  destroy  the  right  of  the 
President  of  the  United  States  to  defend  him- 
sdf  against  charges  that  may  be  made  against 
him  either  in  Congress  or  out  of  Congress,  then 
you  put  the  President  at  the  feet  of  Congress 
and  you  destroy  that  independence  which  was 
intended  by  the  Constitution  to  be  secured  to 
each  of  the  coordinate  departments  of  the  Gov- 
ernment in  their  appropriate  sphere. 

It  was  intended  that  the  legislative  depart-, 
ment  should  be  independent  here  and  within 
the  circle  of  its  appropriate  duties ;  that  the 
judicial  department  should  be,  in  like  manner, 
independent  in  the  exercise  of  the  functions 
and  powers  properlyand  appropriately  belong- 
ing to  it,  and  that  the  President  of  the  UnitM 
States,  as  to  all  executive  matters,  should  be 
equally  independent,  both  of  the  judiciary  and 
of  the  Congress  of  the  United  States ;  and  to 
hold  otherwise  is  to  enable  Congress,  as  we 
insist,  to  monopolize  all  the  powers  of  the 
Constitution  and  to  become  ultimately  a  des- 
potism such  as  never  was  contemplated  by  the 
fathers. 

NoWj  Senators,!  do  not  intend  to  go  mi- 
nutely into  this  question,  for  I  desire  to  close 
my  remarks  this  evening,  if  you  will  have  tlie 
patience  to  hear  me  to  a  close,  and  I  shall  try 
to  close  tliom  at  as  early  a  period  as  I  can.  I  do 
not  intend  to  go  minutely  into  the  discussion 
of  this  question  ;  but  I  have  to  say  in  regard 
to  the  President  of  the  United  States  just  as  I 
said  in  regard  to  the  House  of  Representatives : 
be  is  a  mortal  man ;  he  is  made  of  llesh  and 
blood.  The  President  of  the  United  States 
has  temper,  passion,  jnst  like  any  other  •man. 
When  things  are  said  about  him  in  Congress  or 
anywhere  else,  pray  let  us  know  why  it  is  ibat 
he  may  not  defend  himself.  I  believe  it  was 
the  Slst  of  January,  1866,  bat  I  may  be  mis- 
taken in  the  date,  when  the  venerable  leader, 
as  be  is  called,  of  the  House  of  Representa- 
tives, who  bad  opposed  the  President's  nomi- 
nation at  Baltimore,  and  who,  if  I  am  not  mis- 
taken in  the  history  of  the  country,  had  in.sisied 
there  that  the  President  was  out  of  the  United 
States,  who  never  did  fhvor  him  under  any 
circumstances  whatever,  spoke  in  tl.u  House 
of  Representatives  of  Charles  I. 

This  was  a  few  days  before  the  Presideiit 
made  one  of  the  speeches  that  he  has  made  in 
the  course  of  this  controversy.  The  President 
made  a  speech  at  the  Executive  Mansion  on 
the  22d  of  February,  186G,  in  which  he  alluded 
to  tliat,  and  in  wliieh  he  treated  it  ns  a  sort  i>f 
invitation  to  assaHsination.  That  impntalion, 
so  far  as  1  know,  was  never  noticed  by  the 
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venerable  Mauacer  in  the  House  of  Uepreaeat- 
atires  at  all.  OlJier  members  of  Congress 
assailed  him.  Yon  bad  the  right  to  do  it,  a 
perfect  right  to  do  it,  in  the  exercise  of  that 
freedom  of  speech  and  of  that'power  of  delib- 
eration that  belonged  to  you,  a  perfect  right  to 
say  anything  yoa  pleased  of  the  President  of 
tiie  United  States.  • 

But  when  these  things  were  sud  by  members 
of  Congress,  when  they  were  published  and 
circnlated  all  over  tlw  land,  nwead  broadcast 
t«  the  newspapers,  what  is  there  in  the  Con- 
stitation,  what  is  there  in  the  position  of  the 
President  of  the  United  States,  that  ties  his 
hands  and  prevents  him  from  exercising  the 
ordinary  right  of  self-defense  that  belongs  to 
any  other  citizen  of  the  land?  I  admit  that 
the  President  of  the  United  States  in  a  com- 
munication made  officially  to  Congress  ought 
to  observe  proper  decorum,  that  Be  ought  to 
observe  that  amenity  of  expression,  if  I  may 
use  such  a  phrase,  as  should  be  employed  in 
the  intercourse  between  one  department  of  the 
Ck>7eniment  and  another ;  but  I  maintain  that 
when  Andrew  Johnson  makes  a  tonr  from 
Washington  city  to  Chicago  and  Cleveland  and 
St.  Louts  and  Cincinnati,  and  returns  to  the 
eitjr  of  Washington,  be  is  nothing  but  a  private 
citizen. 

To  be  sure,  he  is  President  of  the  United 
States ;  but  nothing  in  the  Constitution,  noth- 
ing in  the  laws  of  the  land,  undertakes  to  reg- 
ulate his  movements  under  such  circumstances, 
lie  goes  as  a  private  citizen;  and  when  he 

goes,  if  he  is  called  out  to  make  a  speech  as 
e  was  called  out  to  make  it  by  the  people, 
and  he  chooses  to  answer  the  call,  and  if  some 
severe  philippics  have  been  uttered  against  him 
by  members  of  Congress,  and  he  chooses  to 
answer  them ;  if  members  of  Congress  have 
insisted  io  the  strongest  sort  of  terms  on  their 
right  to  hold  this  doctrine  or  that  doctrine  or 
the  other  doctrine,  why  may  not  the  President 
of  the  United  States  answer  these  things  in 
the  same  way,  appealing  as  he  does  to  the 
people,  who  are  the  common  constituents  of 
both?  Who  would  deny  to  any  Senator  or 
any  Representative  the  right  when  he  goes 
home,  or  when  he  goes  anywhere  else  within 
the  limits  of  the  magnificent  territory  that  now 
eonstitotes  the  United  States  of  America — who 
would  have  the  assurance  and  the  presumption 
to  deny  the  power  of  any  one  of  you,  either  in 
what  is  ordinarily  called  a  stump  speech  or  in 
any  other  mode  of  communication,  to  assail  the 
oondact  of  the  President  of  the  United  States  ? 
Wh^f ,  Senators,  this  very  thing  of  the  freedom 
of  discussion,  although  in  heated  political  con- 
tests it  is  often  carried  to  an  improper  extent, 
is  the  very  life  and  salvation  of  ^e  Republic. 
This  thing  of  having  parties  in  our  land,  al- 
though party  spirit  seems  to  have  culminated 
in  some  of  those  dangers  which  were  appre- 
hended by  Washington  in  his  Farewell  Ad- 
dress, and  having  parties  a  little  more  equally 
divided  than  they  have  been  within  the  last 
three  or  four  years  in  the  United  States,  is 
essential  to  the  preservation  of  the  liberty  t>f 
the  American  citizen.  When  parties  are  nearly 
equally  balanced  they  watch  each  other,  and 
they  are  sedulously  cautious  in  regard  to  any- 
thing that  may  violate  the  Constitution  of  the 
United  Slates. 

I  will  not,  as  I  have  said,  go  minntely  into 
the  testimony  on  this  matter;  but  I  believe  it 
has  been  proved^  in  regard  to  every  one  of  those 
occasions,  that  it  was  an  occasion  sought  not 
by  the  President,  but  by  others.  It  is  fresh  in 
your  recollection  that  when  Mr.  Senator  Johh- 
SON  and  others  called  upon  the  President  at  the 
Executive  Mansion  they  called  upon  him  in 
their  character  of  citizens,  and  he  replied  to 
them  as  he  had  a  riehtto  reply  to  them.  When 
he  went  to  Cleveland  the  proof  shows  that  he  did 
not  desire  to  do  anything  more  than  to  make  a 
brief  salutation  to  the  people  and  leave  them, 
but  he  was  urged  by  his  iriends  to  do  more ; 
and  I  think  it  very  likely,  Senators,  from  my 
knowledge — and  I  am  appealing  to  your  own 
knowledge  of  the  manner  in  which  things  are 
done  in  our  country — 1  think  it  very  likely,  from 


the  circumstances  which  are  detailed  here  in 
evidence,  and  especially  from  the  report  of  the 
speech  itself,  that  there  was  a  mob  there  at 
Cleveland,  ready  cut  and  dried,  and  prepared 
to  insult  and  to  assail  the  President  of  the 
United  States  in  the  manner  they  did  do  and 
to  prevent  him,  if  possible,  from  being  heard. 
So,  when  they  gave  him  provocation,  he  re- 
plied just  as  any  other  man  would  do  and  just 
as  any  other  man  had  the  right  to  do ;  and  if 
he  did  make  use  of  strong  expressions  in^re- 
gard  to  the  Congress  of  the  United  States,  his 
expressions  were  not  stronger  than  he  had  the 
right  to  use.  Without  discussing  the  question 
who  was  right  or  who  was  wrong,  and  insisting 
as  I  do  upon  the  freedom  of  speech,  I  maintain 
this.  So  when  he  went  to  St.  Louis  he  was 
again  urged  by  his  friends,  according  to  the 
testimony,  to  go  out  and  address  the  people. 
He  had  no  desire  to  do  so  ;  he  was  nrged 
and  urged  again  by  his  friends,  under  whose 
control  he  had  placed  himself,  to  go  there  and 
answer  their  call;  and  is  it  not  natural  in  a 
free  Government  like  ours  that  the  President 
of  the  United  States  should  associate  with  the 
people ;  and  when  they  make  a  call  on  him  to 
address  them  is  there  anything  improper  and 
unreasonable  in  his  doing  it?  And  if  when  he 
addresses  them  a  prepared  mob  intends  to  in- 
sult him ;  if  they  excite  his  passions,  as  the 
passions  of  any  man  would  be  excited  under 
the  circumstances,  and  he  answers  them  a  little 
intemperately  and  somewhat  in  their  own  way, 
speaks  about  the  Congress  of  the  United  States 
pretty  freely,  pray  tell  us  what  sort  of  treason 
IS  committed?  Does  the  Congress  of  the  United 
States  hold  itself  up  so  far  above  the  Presi- 
dent and  the  people  of  the  United  States  as  to 
say  that  your  acts  are  not  subject  to  criticism 
either  by  the  President  or  by  anybody  else  that 
chooses  to  criticise  them  7  I  telly  ou.  Senators, 
we  have  not  eo\  that  far  yet.  The  President, 
any  citizen  of  the  United  States  of  America, 
from  the  President  down  to  the  humblest  citi- 
zen, has  the  right  to  criticise  any  act  of  Con- 
gress that  he  chooses  to  criticise,  and  he  has 
the  right  to  speak  of  any  act  of  Congress  in 
any  mode  that  he  sees  proper  to  speak ;  and 
if  the  people  will  tolerate  it  there  is  no  law 
and  nothing  in  the  Constitution  to  prevent  it ; 
and  if  this  power  of  free  speech,  as  I  said  be- 
fore, is  improperly  exercised,  then  the  correct- 
ive'must  be  in  the  people  themselves.  So  I 
say  that  one  of  the  greatest  rights  secured  to 
the  people  uuder  the  Constitution  of  this  conn- 
ttj  would  be  invaded  if  this  article  was  sus- 
tained. 

The  eleventh  article  charges  that  on  the  18th 
of  August,  1866,  the  defendant  asserted  that  the 
Thirty-Ninth  Congress  was  not  a  lawful  Con- 
gress, denied  that  It  bad  the  right  to  recom- 
mend constitutional  amendments,  and  in  pur- 
suance thereof  removed  Stanton  on  the  21at 
of  February,  1868,  to  prevent  the  execution  of 
the  tenure-of-civil-office  act,  and  to  prevent 
the  execution  of  the  Army  appropristtion  bill, 
and  prevent  the  execution  oi  the  act  for  the 
more  efficient  government  of  the  rebel  States. 
The  honorable  Manager,  Mr.  Bdtlek,  referred 
to  the  President's  admission  that  he  attempted 
to  prevail  on  General  Grant  to  disobey  the 
law,  to  his  admission  that  he  intended  from 
the  first  to  oust  Mr.  Stanton,  his  order  to  Grant 
not  to  recognize  Stanton,  his  order  to  Thomas 
to  take  possession,  kc.  In  answer  to  all  this 
1  have  to  say  that  the  honorable  Manager  ad- 
mits that  if  the  Senate  shall  have  decided  that 
all  the  acts  charged  in  the  preceding  articles 
are  justified  by  law,  then  so  large  a  part  of  the 
intent  and  purpose  with  which  the  respondent 
is  charged  in  this  article  would  fail  of  proof 
that  it  would  be  difficult  to  say  whether  he 
might  not  with  equal  impunity  violate  the  laws 
known  as  the  reconstruction  acts;  and 'as  we 
have  shown  that  the  President  is  entitled  to  sa 
acquittal  on  the  other  charges,  he  must  be  en> 
titled  to  a  judgment  or  verdict  of  not  guilty 
upon  this.  But  Ve  say  that  none  of  the  acts 
charged  amount  to  a  high  crime  or  misde- 
meanor; that  he  had  the  right  to  deny  the 
authority  of  Congress  as  he  had  previously 


done  in  his  messages.  I  have  them  here,  but 
I  shall  not  turn  to  them. 

Time  and  again  the  President,  in  his  veto 
messages  especially,  has  asserted,  in  his  com- 
munications to  Congress,  his  views  and  opin- 
ions as  to  the  righta  of  the  southern  States 
that  are  excluded  from  representation;  and 
although  the  phraseology  isa  little  more  courtly 
and  elegant  in  the  messages  than  it  was  in  the 
several  speeches  which  have  been  referred  to, 
yet,  so  far  as  the  substance  is  concerned,  the 
President,  in  almost  every  one  of  those  com- 
munications, has  asserted  his  belief  that  the 
southern  States  are  entitled  to  representation, 
and  that  they  oaght  not  to  be  excluded  by  Con- 
gress. 

We  say  that  none  of  the  acts  charged  amonnt 
to«  hieh  crime  or  misdemeanor ;  that  he  had 
the  right  to  deny  the  authority  of  Congress  sa 
he  had  previously  done  in  his  messages;  thst 
he  had  the  right,  as  President,  to  instruct  Gen- 
eral Grant,  wiio  is  his  subordinate,  bonnd  to 
obey  bis  commands,  to  disobey  a  law  which  he 
believed  to  be  unconstitutional,  or  test  its  va- 
lidity in  the  courts  of  law  ;  that  he  had  the  right 
to  remove  Stanton  and  to  order  Thomas  to 
take  possession  of  the  War  Office ;  that  he  had 
the  right  to  difi^er  in  opinion  with  Congress, 
and  to  answer  the  telegraphic  dispatch  of  Gov- 
ernor Parsona  as  he  did. 

I  ask,  have  not  members  of  Congress  darisg 
all  Administrations,  commencing  with  the  Ad- 
ministration of  General  Washington,  been  ac- 
customed to  assail  the  measures  of  every  Pres- 
ident, both  in  Congress  and  out  of  it  ?  And 
may  not  the  President  vindicate  and  endeavor 
to  sustain  his  own  views  before  the  people  iu 
opposition  to  Congress  ?  And  can  be  not  with 
propriety  say  to  members  of  Congress  when 
they  oppose  his  views,  "  You  are  assailing  the 
executive  department,"  with  just  as  much  pro- 

firiety  as  they  can  say  that  he  is  assailing  the 
egislative department  7  The  obligation tosop- 
port  the  Constitution  is  e(]ually  obligatory  on 
both,  and  both  have  the  right  under  this  and 
all  other  circumstances  to  appeal  to  their  com- 
mon sovereigns,  the  people,  with  a  view  of 
procuring  a  tiual  and  authoritative  settlement 
of  the  controversy. 

Senators,  I  had  intended  to  notice,  and  I  will 
now,  with  your  indulgence,  very  briefly  notice, 
one  or  two  of  the  observations  of  the  honor- 
able Manager  who  last  addressed  you.  He  said 
that  the  President's  object  was  to  obtun  con- 
trol of  the  Army  and  Navy,  and  regulate  the 
elections  of  1868  in  the  ten  southern  States,  so 
as  to  let  the  rebels  exercise  the  elective  fran- 
chise and  exclude  negroes  from  voting.  What 
authority  in  the  proof  in  this  case  had  the  hon- 
orable gentleman  upon  which  to  make  that 
assertion?  He  said  that  the  Sonth  had  been 
given  np  to  rapine,  bloodshed,  and  murder  by 
the  President's  policy.  Why,  Senators,  under 
whose  control  is  the  South  ?  Is  not  the  Sooth 
under  the  control  of  Congress  ?  Is  it  not  under 
the  control  of  Army  officers  appointed  by  the 
President  of  the  United  States  in  pursuance  of 
an  act  of  Congress  which  he  had  attempted  to 
veto?  And  who  was  responsible  for  this 7  I 
live  in  the  South  ;  and  the  statement  which  I 
am  about  to  make  will  go  just  for  what  you 
think  it  is  worth,  much  or  little ;  but  my  ob- 
servation ever  since  the  close  of  the  war  is, 
that  although  there  has  been  a  bad  state  of 
things  in  som9  portions  of  the  southern  States, 
nine  tenths  of  the  murders  and  assassinations 
that  have  been  reported  in  the  newspapers  and 
talked  about  here  in  Congress  are  made  to 
order,  got  np  &r  political  effect,  with  a  view 
of  keeping  up  agitation  and  excitement,  and 
that  there  is  no  warrant  or  foundation  for  the 
charge  that  the  President  has  given  np  the 
South  to  any  such  condition  of  anairs. 

It  has  been  said,  Senators,  that  the  Prcsi* 
dent  takes  the  place  of  Charles  I  and  Stanu>n 
the  place  of  Jotiu  Hampden.  I  am  glad  that 
the  Manager  did  some  justice  to  Mr.  Stanton 
before  ha  got  through.  He  placed  him  in  the 
condition  of  »  "sei?,"  as  I  sliowedyon  awhile 
ago,  and  I  am  glad  that  he  wound  np  with  Mr. 
Stanton  by  showing  or  asserting  that  he  was 
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entitlecl  to  the  reputation  of  John  Hampden ; 
but  M  to  the  President  being  Charles  I,  or  as 
to  his  assuming  any  powers  that  are  not  war- 
ranted by  the  Constitution  of  the  country,  I 
have  endeavored  in  my  feeble  and  imperfect 
way  to  show  you  that  he  is  not  guilty. 

Senators,  many  other  things  might  be  said ; 
bnt  1  have  already  occupied  your  time  much 
longer  than  I  had  desieoed  to  do,  or  would 
have  done  if  I  had  haa  a  little  more  notice 
beforehand  that  I  should  be  permitted  to  ad- 
dress yon  at  all.  I  stated  to  you  when  I  asked 
for  the  privilege  of  addressing  you  that  I  had 
no  written  speech,  nothing  bat  notes  and  mem- 
oranda which  I  had  not  an  opportunity  even 
to  regulate  or  to  put  into  something  like  order 
to  address  you.  Therefore,  what!  have  said 
has  been  said  under  some  disadvantages.  I 
only  resret  that  it  has  not  been  more  worthily 
said.  JNow,  before  I  take  my  seat  lot  me  say 
to  you,  yon  have  this  whole  case  before  you. 
I  say  to_  yon  now  toward  its  conclusion,  as  I 
said  at  its  commencement,  that  a  high  and  sol- 
emn doty  rests  upon  you,  Senators  of  the 
United  States.  I  nave  the  same  faith  now  that 
I  have  expressed  ever  since  I  undertook  this 
case  and  Uiat  I  expressed  so  fully  yesterday. 
I  do  believe  that  confidence  ought  to  be  reposed 
in  the  American  Senate.  I  do  believe  that  men 
of  your  character  and  of  your  position  in  the 
world  have  the  ability  to  decide  a  case  impar- 
tially and  to  set  aside  all  party  considerations 
in  its  determination.  I  believe  it,  and  I  trust 
that  the  Result  will  show  that  the  country  has  a 
right  to  believe  it. 

Every  lawyer,  every  judge  in  the  United 
States,  IS  familiar  with  the  fact  that  a  greatmany 
cases  are  put  in  the  law  books,  and  especially 
in  works  on  evidence,  rather  as  a  caution  to 
judges  and  jurors  than  anything  else,  as  to  im- 
proper and  unjust  verdicts  that  have  been  ren- 
dered in  times  past.  Every  lawyer  knows  that 
eases  are  reported  in  the  books  where  men, 
espeeielly  upon  circumstantial  evidence,  have 
been  triea  and  ezecnted  for  murder  and  other 
offenses,  and  who  it  aflerward  appeared  upon  a 
more  carefal  investigation,  were  not  guilty  of 
the  offenses  imputed  to  them.  These  cases  are 
not  put  in  the  books  for  the  purpose  of  fright- 
ening judges  and  juries  from  their  propriety , 
but  they  are  pat  in  for  the  tmrpose  of  causing 
diem  to  exercise  a  salutary  aegree  of  caution  in 
the  powers  which  are  conferred  upon  them.  So 
without  going  over  these  things  in  detail,  I  may 
say  that  I  think  even  the  Senate  of  the  United 
States  may  look  back  upon  the  history  of  the 
world  for  Uie  purpose  of  deriving  the  same  in- 
structive lessons  that  are  intended  in  law  books 
to  be  impressed  npon  the  courts  and  juries  of 
the  land.  Without  iindertaking  to  travel  along 
the  whole  conrse  of  history,  some  three  or  four 
examples  have  occurred  that  are  not  unworthy 
of  a  passing  notice  before  I  take  my  seat. 

Withont  going  into  the  details,  every  Senator 
is  fully  informed  of  the  account  which  has 
been  transmitted  to  ns  in  history  of  the  mur- 
der of  _C»Bar  by  Brutus;  and  for  nearly  twenty 
centuries  it  has  been  a  question  whether  that 
act  was  an  act  of  patriotism,  and  whether  it 
was  justified  or  not  The  execution  of  Charles 
I  is  another  of  the  historical  problems  which 
have  probably  not  been  settled,  and  never  will 
be  satisfactorily  settled  in  the  opinions  of  man- 
kind. Some  regard  Cromwell  as  a  patriot,  as 
a  man  animated  by  the  purest  and  most  cor- 
rect motives;  others  look  npon  him  as  being 
an  ambitions  man,  who  designed  to  engross 
power  improperly  into  his  own  hand.  That 
question  still  remains  open.  But  these  deeds 
of  violence  which  have  been  done  in  the  world 
have  not  always  been  followed  by  peace  or 
qniet  to  those  who  have  done  them.  A  few 
Miort  years  after  the  execution  of  Charles  I, 
the  bodies  of  Cromwell  and  Bradshaw,  and 
one  or  two  others  who  were  concerned  in  that 
execution,  were,  in  consequence  of  a  change 
of  public  sentiment  in  England,  taken  from 
their  graves  and  they  were  hung  in  terror  and 
in  hate  and  execration  by  the  party  that  came 
into  power. 

Louis  XVI  was  executed  by  the  people  of 


France.  Did  that  act  give  peace  and  quiet  to 
the  French  kingdom?  No;  it  was  soon  fol- 
lowed by  deeds  of  bloodshed  such  as  the  world 
never  saw  before.  The  guillotine  was  put  in 
motion,  and  the  streets  of  Paris,  it  is  said,  lit- 
erally ran  with  human  gore.  Most  of  those 
who  were  concerned  in  tlie  trial  of  Charles  I 
were  executed.  Three  of  them  came  to  Amer- 
ica and  sought  refuge  in  the  vicinity  of  New 
Haven.  They  were  compelled  to  hide  them- 
sel^s  in  caves.  Their  graves  were  not  known 
to  those  in  whose  midst  they  lived,  or  are  bat 
little  known. 

These  deeds  of  violence,  done  in  times  of 
high  party  and  political  excitement,  are  deeds 
that  should  admonish  you  as  to  the  mauner  in 
which  you  discbarge  the  duty  that  devolves 
upon  you  here.  This  thing  of  being  rid  of  the 
Chief  Magistrate  of  the  laud  in  t|je  mode  that 
is  attempted  here  may  be  fraught  with  conse- 
<]nences  that  no  man  can  foresee.  I  have  no 
idea  that  it  will  be  franght  with  such  conse- 
quences as  those  I  have  described;  apd  yet 
deeds  that  are  done  in  excitement  often  come 
back  in  future  years,  and  cause  a  degree  of 
feeling  which  it  is  not,  perhaps,  proper  for 
me,  on  this  occasion,  to  describe ;  it  has  been 
done  a  great  deal  better  by  a  master  hand, 
who  tells  us: 
"But  ever  and  anon  of  Kricf  subdued. 

There  comes  a  token  like  a  acorpion'9  stinir, 
Scarce  seen,  but  with  frcah  bitterness  imbnod. 

And  tUfht  withal  may  be  the  thiuta  which  briDjr 
Book  on  the  heart  the  weight  wbicn  it  woulc^ fling 

Aside  forever :  it  may  be  a  sound— 
A  tone  «f  mosio— summer's  eve — or  spriBR — 

A  flower,  the  wind,  the  oceu  whiob  shall  woaod. 
StrikinK  the  eleetrio  chain  wherewith  we  are  darkly 
bound; 

And  how  and  why  wa  know  not.  nor  caa  trae* 
Home  to  its  cloud  this  lightning  of  tho  mind. 

Bat  feel  the  abock  renewed — nor  can  efifoce 
Tho  blight  and  blackening  which  it  leaves  behind." 

God  grant  that  the  American  Senate  shall 
never  have  such  feelings  as  these.  God  grant 
that  you  may  so  act  in  the  discharge  of  vour 
duty  here  that  there  shall  be  no  painful  re- 
membrance, Senators,  to  come  back  on  you 
in  your  dying  hour.  God  grant  that  you  may 
so  act  that  yon  cannot  only  look  death,  bnt 
eternity  in  the  face,  and  feel  that  you  have 
discharged  year  duty  and  your  whole  duty  to 
God  and  your  country.  And  if  yon  thns  act, 
you  will,  I  am  sure,  oct  in  such  manner  as  to 
command  the  approbation  of  angels  and  of 
men,  and  the  admiration  and  applanse  of  the 
world  and  of  posterity  who  are  to  come  after  us. 

Mr.  Chief  Justice  and  Senators,  you  and 
each  of  yoa,  personally  and  individually,  have 
struggled  through  life  until  you  have  reached 
the  positions  gt  eminence  you  now  occupy.  It 
has  required  time  and  study  and  labor  and 
diligence  to  do  &o ;  but,  after  all,  the  fame 
which  you  have  acquired  is  not  your  own.  It 
belongs  to  me ;  it  belongs  to  others.  _  Forty 
million  American  citizens  are  tenants  in  com- 
mon of  this  priceless  property.  It  is  not  owned 
alone  by  you  and  your  cnildren.  We  all  have 
a  direct  and  immediate  interest  in  it.  What- 
ever strife  may  have  existed^  among  us  as  a 
people ;  whatever  of  crimination  and  recrim- 
ination may  have  been  engendered  amid  the 
fierceness  of  party  passion,  yet  in  the  cool  mo- 
ments of  calm  reflection  every  true  patriot 
loves  his  conntry  as  our  common  mother,  and 
points  with  just  pride  to  the  hard-earned  repn- 
tation  of  all  her  children.  Let  me  invoke  jon, 
therefore,  in  the  name  of  all  the  American 
people,  to  do  nothing  that  may  even  seem  to  bo 
a  stain  npon  the  judicial  ermine,  or  to  dim,  for 
a'moment,  the  bright  escutcheon  of  the  Ameri- 
can Senate.  The  honorable  Manager  who  ad- 
dressed you  on  yesterday  [Mr.  Boutwell] 
referred  in  oloqneiit  terms  to  Carpenter's  his- 
torical painting  of  emancipation.  Following 
at  an  humble  distance  his  example,  may  I  be 
permitted  to  say  that  I  have  never  entered  the 
Rotunda  of  this  magnificent  and  gorgeous  Cap- 
itol when  I  have  not  felt  as  if  I  were  treadine 
npon  holy  ground ;  and  I  have  sometimes  wishea 
that  every  American  sire  could  be  compelled 
by  law  and  at  the  public  expense  to  bring  his 
children  here,  at  least  once  in  their  early  years, 
and  to  cause  them  to  gaze  upon  and  to  study 


the  statuary  and  paintings  which,  at  every  en- 
trance and  in  every  hall  and  chamber  and 
niche  and  stairway,  are  redolent  with  the  his- 
tory of  our  beloved  country.  Columbus  study- 
ing the  unsolved  problem  of  a  new  world,  and 
the  white  man  and  Indian  as  types  of  the  march 
of  civilization,  arouse  attention  and  reflection 
at  the  threshold.  Within,  the  speaking  can- 
vas proclaims  the  embarkation  of  the  Pilgrim 
Fathers ;  their  sublime  appeal  to  the  God  of 
oceans  and  of  storms ;  their  stern  determina- 
tion to  seek  a  "  faith's  pare  shrine"  amoos 
the  "sounding  aisles  of  the  dim  woods,"  and 
"  freedom  to  worship  God :"  and  the  divinCf 
the  angelic  countenance  ot  Roee  Slandish  as 
she  leans,  with  woman's  love,  upon  theshool- 
der  of  bur  husband,  and  looks  up,  with  wo- 
man's faith,  for  more  than  mort«d  aid  and 
guardiansliip,  so  fixes  and  rivets  attention, 

"That,  ns  yon  gaie  upon  the  vermil  cheek. 
The  lifeless  figure  almost  seems  to  speak." 

And  there  is  the  grand  painting  that  repre- 
sents Washington,  the  victor,  surrendering 
his  sword  after  having  long  before  refused  a 
a  crowu — one  of  the  sublimest  scenes  that 
earth  has  ever  seen,  presenting,  as  it  nobly 
does,  to  all  the  world  the  greatest  and  best 
example  of  pure  and  unselfish  love  of  coun- 
try. Not  to  speak  of  other  teeming  memories 
which  everywhere  meet  the  eye  and  stir  the 
soul,  as  I  sat  a  few  days  since  gazing  upward 
upon  the  group  (Washington  and  the  sisterhood 
of  early  States)  who  look  down  from  the  top- 
most height  of  the  Dome,  methought  I  saw 
the  spirits  of  departed  patriots  rallying  in  misty 
throngs  from  their  blissful  abode  and  cluster- 
ing near  the  wondrous  scene  that  is  transpiring 
now;  and  as  I  sat,  withfaceuptumed,  I  seemed 
to  see  the  shadowy  forms  descend  into  the  build- 
ing and  arrange  themselves  with  silent  but 
stately  preparation  in  and  around  this  gorgeous^' 
apartment.  I  have  seen  them,  in  imagination, 
ever  since.  I  see  them  now  I  Above  and  all 
around  us.  Then  in  the  galleries,  amid  those 
living  forms  of  loveliness  andbeauty ,  are  Martha 
Washington  and  Dolly  Madison  and  hundreds 
of  the  maids  and  matrons  of  the  Revolution, 
looking  down  with  intense  interest  and  anxious 
expectation,  and  watching  with  profoundust 
solicitude  the  progress  of  t»e  grandest  trial  of 
the  nineteenth  century.  And  there,  in  your 
very  midst  and  at  your  sides,  are  sitting  the 
shades  of  Sherman  and  Hamilton,  Washing- 
ton and  Madison,  Jefferson  and  Jackson,  Clay 
and  Webster,  who  in  years  that  are  past  bent 
every  energy  and  employed  every  effort  to 
build  our  own  great  temple  of  liberty,  which 
has  been  and  will  continue  in  all  time  to  be  the 
wonder,  the  admiration,  and  the  astonishment 
of  the  world.  If  there  be  joy  in  heaven  over 
one  sinner  that  repenteth,  and  if  the  shades  of 
Dives  and  Lazarns  could  commune  across  the 
great  gulf  with  each  other,  it  is  no  wonder  that 
the  spirits  of  departed  patriots  are  gathered  to 
witness  this  mighty  inquest,  and  that  they  are 
now  sitting  with  you  upon  this,  the  most  sol- 
emn of  all  earthly  investigations.  Behind  the 
Chief  Justice  I  see  the  grave  and  solemn  face 
of  tbJe  intrepid  Marshall;  and  above,  among, 
and  all  aronnd  us  are  the  impalpable  forms 
of  all  the  artists  of  our  former  grandeur  I  M  r. 
Chief  Justice  and  Senators,  if  yoa  cannot 
clasp  their  shadows  to  your  aonls,  let  me  en- 
treat you  to  feel  the  inspiration  of  their  sacred 
presence ;  and  as  you  love  the  memory  of  de- 
parted greatness;  as  yon  revere  the  names  of 
the  patriot  fathers;  and  as  you  remember  the 
thrilling  tones  of  the  patriot  voices  that  were 
wont  to  speak  "  the  dionghts  that  breathed  and 
the  words  that  bamed  "with  deathless  love  ibf 
onr  institutions  and  our  laws,  so  may  you  be 
enabled  to  banish  from  your  htftrts  every  vestige 
of  prejudice  and  of  feeling,  and_  to  determine 
this  great  issue  in  the  lofty  spirit  of  imijortial 
justice,  and  with  that  patriotic  regard  for  our 
present  and  future  glory  that  ever  prompted  the 
action  of  the  purest  and  best  and  greatest  names 
that,  in  adorning  our  own  history,  have  illurain- 
ulcd  the  history  of  the  world.  And  when  the 
day  shall  come — and  may  iUh^  far  distant- 


Digitized  by 


(^ 


V.- 


le 


810 


SUPPLEMENT  TO 


wbea  each  of  y(Mi  shall  "  shuffle  off  thia  mortal 
coil,"  ma;  no  thorn  be  planted  in  t<he  pillow  of 
death  to  embitteryour  recollection  of  the  scene 
that  is  being  enacted  now ;  and  when  the  time 
shall  come,  as  come  it  may,  in  some  future  age, 
when  yourowu  gpiritsshallflitamongthe  hoary 
colaipus  and  chambers  of  thisediSce,  may  each 
of  you  be  then  enabled  to  exclaim— 


'  Hara  I  fiUthftilly  diMharced  the  bighoat  doty  of 
led  all  passion.  j>rajudi 
lied 

my 

name  inuribel  in  letters  of  gold,  flashing  mndshin- 


•srth;  bere  I  nobly  disosided  all  passion,  prejudice, 
and  feeling;  here  I  did  my  duty  and  my  whole  duty, 
regardlew  of  nonsequeaees;  and  here  I  flnd.my  own 


iM,  upon  thu  immortal  roll  where  the  names  of  all 
|ust  men  and  truo  patriots  are  recorded  I" 

I  do  not  know,  Mr.  Chief  Justice,  that  it  is 
exactly  in  accordance  with  the  etiquette  of  a 
coort  of  justice  for  me  to  do  what  I  propose 
to  do  now :  but  I  trust  that  you  and  the  Senate 
will  take  the  will  for  the  deed,  and  if  there  is 
anything  improper  in  it  you  will  overlook  it.  I 
cannot  close,  sir,  the  remarks  which  I  have  to 
make  in  this  case,  without  returning  my  pro- 
found thanks  to  the  Chief  Justice  and  the  Sen- 
ators for  the  very  kind  and  patient  attention 
with  which  they  have  listened  to  me  on  this 
occasion.  Imperfect  as  the  argument  has  been, 
and  lengthy  as  it  has  been,  you  have  extended 
to  me  the  patient  attention  which  I  had  little 
reason  to  expect,  and  I  cannot,  Senators,  take 
my  seat  without  returning  my  thanks  to  you, 
whether  it  be  according  to  the  usage  of  a  court 
like  this  or  not. 

On  motion  of  Mr.  TIPTON,  UieSenate,  sitting 
for  the  trial  of  the  impeachment,  adjourned. 


Satubdat,  April  25, 1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  having  been  made 
Jbj  the  Sergeant-at-Arms, 

The  MaQMers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  resoondent,  except  Mr.  Stun- 
bery,  appeared  ana  took  the  seats  assigned 
to  them  respectively. 

The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by  Mr.  B.  B.  Washburne,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  conducted  to  the 
seats  provided  for  them. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  Journal  of  yesterday's  proceedings. 

The  Journal  of  yesterday's  proceedings  of 
the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, was  read. 

The  CHIEF  JUSTICE.  The  first  business 
this  morning  is  the  order  proposed  by  the  Sen- 
ator from  Vermont,  [Mr.  Educnds.]  The 
Clerk  will  read  the  order. 

Mr.  EDMUNDS.  Mr.  President,  at  the  re- 
<]uest  of  several  Senators  who  desire  to  con- 
sider the  question.  I  move  that  the  consider- 
ation of  the  order  be  postponed  until  Monday 
morning. 

Mr.  DRAKE.  Mr.  President,  I  move  that 
the  order  be  indefinitely  postponed. 

Mr.  SUMNBR.    That  is  better. 

Mr.  DRAKE.  And  on  that  motion  I  call 
for  the  yeas  and  nays. 

Mr.  EDMUNDS.    So  do  T,  Mr.  President. 

The  CHIEF  JUSTICE.  The  motion  fbr  in- 
definite postponement  takes  precedence  of  the 
motion  to  postpone  to  a  day  certain ;  and  upon 
that  question  tue  yeas  and  nays  are  demanoed. 

The  yeas  and  nays  were  ordered. 

Mr.  CONKLING.  I  wish  to  inquire  what 
was  the  motion  of  the  Senator  from  Vermont? 

The  CHIEF  JUSTICE.  The  Senator  from 
Vermont  moved  to  postpone  until  Monday; 
the  Senator  from  Missouri  moves  to  postpone 
indefinitely;  and  the  question  now  is  apon 
the  indefinite  postponement. 

Mr.  SHERMAN.  I  should  like  to  have  the 
order  read. 

The  CHIEF  JUSTICE.  The  Clerk  will 
read  the  order. 

The  Chief  Clerk  read  as  follows : 

Onttrrd,  That  after  the  arguments  shall  be  con- 
elodad,  and  when  the  do«n  shall  be  closed  for  do- 


liberation  upon  thefinal  question,  theoffleisl  report- 
ers of  the  Senate  shall  take  down  the  debates  upon 
the  final  question,  to  bo  reported  in  the  proeeodiois. 

The  question  being  taken  by  yeas  and  nays 
on  Mr.  Drake's  motion,  resulted — yeas  20, 
nays  27 ;  as  follows : 

YEAS— Messrs.Cameron,  Chandler,  Conkling,  Cor- 
bett,  Drake.  Ferry,  Harlan,  Howard,  Morrillof  Maine. 
Morrill  of  Vermont,  Morton,  Nye,  Pomeroy,  Ram- 
sey, Ross,  Stewart,  Sumner,  Thayer,  Tipton,  and 
Yatos— 20. 

NAYS — Messrs,  Anthony,  Backa1ew,Cragin.Duris, 
DixoD,  Doolittle,  Kdmonds,  Fessenden,  Fowler, Fre- 
liochuyseg,  Urimes,  Ucnderaon,  Hendricks.  Hone, 
Johnson,  MeCrecry,  Morgan,  Norton,  Patterson  of 
Tennessee,  Saulsbnry,  bhorman,  Trumball,  Van 
Winkle,  Vickers,  Willey,  Williams,  and  Wilson— 27. 

NOT  VOTINQ— Messrs.  Bayard.  Csttell.Cole,  Con- 
ncss,  Patterson  of  New  Hampshire,  Sprague,  and 
Wade— 7. 

So  the  order  was  not  indefinitely  postponed. 

The  CHIEF  JUSTICE.  The  question  re- 
curs on  the  ihotion  of  the  Senator  from  Ver- 
mont to  postpone  the  order  until  Monday. 

The  motion  was  agreed  to. 

Mr.  SUMNER.  Mr.  President,  I  send  to 
the  Chair  an  order  which  I  desire  to  have  read. 

The  CHIEF  J  USTICB.  The  Secretary  will 
read  the  order. 

The  Chief  Clerk  read  as  follows: 

Ordertd,  That  the  Senate,  sitting  for  the  trial  of 
Andrew  Johnson,  President  of  the  United  States, 
will  proceed  to  vote  on  the  several  articles  of  im- 
peachment at  twelve  o'clock  on  the  day  after  the 
close  of  the  arguments. 

Mr.  SUMNER.  If  the  Senate  is  ready  to 
act  on  it 

The  CHIEF  JUSTICE.    The  order  is  for 
Dresent  consideration,  unless  objected  to. 
*  Mr.  JOHNSON.    I  object. 

The  CHIEF  JUSTICE.  Being  objected  to 
it  lies  over. 

Mr.  SUMNER.  Mr.  President,  I  send  to 
the  Chair  two  additional  rules,  the  first  of 
which  is  derived  from  the  practice  of  the  Sen- 
ate on  the  trials  of  Judge  Chase  and  Judge 
Peck. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  both  of  the  additional  rules  proposed. 

The  Chief  Clerk  read  as  follows : 

Rule  23.  In  taking  the  votes  of  tho  Senate  on  the 
articles ,of  impeachment  the  presiding  officer  shall 

Eon  each  article 
e  manner  fol- 


oall  eaoh  Senator  by  his  name,  and  upon  each  article 

firopose  the  following  question,  in  the  manner  fol- 
owing:  "Mr. .oowsay  you,  is  tho  respondent! 

'.guilty  or  not  gniltv  as  charged  in  the arti- 

'  apeocbment?"  whereupon  eaoh  Senator  shall 


oleofi    .     

rise  in  bis  plaooand  answer  "giiilty"  or  "notgu 
RuLR  24.  On  a  conviction  by  tho  Senate  it  shall  be 


notguilty. 

by  tho  Senate  it  shallt 

the  duty  of  tho  presiding  jtmcer  forthwith  to  pro- 


nounce tho  removal  from  ofBce  of  the  oonvictod  por 
son  according  to  the  requirement  of  the  Constitu- 
tion. Any  further  judgment  shall  bo  on  the  order 
of  tho  Senate. 

The  CHIEF  JUSTICE.  Is  the  Senate  ready 
for  the  consideration  of  these  rules  now? 
'  Mr.  JOHNSON.     I  object. 

The  CHIEF  JUSTICE.  Objection  is  made; 
they  will  lie  over.  [After  a  pause.]  Gentle- 
menofcounsel  for  the  President,  you  willplease 
proceed  with  the  argument  in  his  defense. 

Hon.  WILLIAM  S.  GROESBECK,  on 
behalf  of  the  respondent,  addressed  the  Senate 
as  follows : 

Mr.  Chief  Justice  and  Senators:  lam  sorry 
that  I  am  not  so  well  to-day  as  I  should  like  to 
be ;  but  I  know  the  desire  of  the  Senate  to  get 
on  with  this  argument,  and  I  have,  therefore, 
preferred  to  come  here  this  morning  in  the 
condition  I  am  and  attempt  to  present  an  oat- 
line,  at  least,  of  the  views  I  have  formed  of 
the  respondent's  case. 

Since  the  organization  of  onr  Government 
we  have  had  five  trials  of  impeachment — one 
of  a  Senator,  and  four  of  judges,  who  held  their 
office  by  appointment  and  for  a  tenure  that 
lasted  auring  life  or  good  behavior.  It  has 
not  been  the  practice,  nor  is  it  the  wise  policy, 
of  a  republican  or  representative  Government 
to  avail  itself  of  the  remedy  of  impeachment 
for  the  control  and  regulation  of  its  elective 
officers.  Impeachment  was  not  invented  for 
that  purpose,  but  rather  to  lay  hold  of  offices 
that  were  held  by  inheritance  and  for  life. 
And  the  true_  policy  of  a  republican  Govern- 
ment, according  to  my  apprehension,  is  to 
leave  these  matters  to  the  people.    They  are 


the  great  and  supreme  tribunal  to  try  such  ques- 
tions, and  they  assemble  statedly  with  the 
single  object  to  decide  whether  an  officer  shall 
be  continued  or  whether  he  shall  be  removed 
from  office. 

I  may  be  allowed.  Senators^  to  express  my 
regret  that  such  a  case  as  this  is  before  yon ; 
but  it  is  here,  and  it  must  be  tried,  and  there- 
fore I  proceed,  as  I  promised  at  the  outset,  to 
say  what  I  may  feel  able  to  say  in  behalf  of 
the  respondent. 

In  the  argument  of  one  of  the  Managers  the 
question  was  propounded : 

"  Is  this  body,  now  sitting  to  determine  the  aeoa- 
sation  of  the  House  of  Representatives  against  the 
President  of  the  United  States,  the  Senate  of  the 
United  Stotas  or  a  oonrtT" 

The  argument  goes  on  to  admit: 

"  If  this  body  here  is  a  court  in  any  manner  oseon* 
tradistinguished  from  tho  Senate,  then  we  agiee" 
*  *  *  *  "  that  the  accused  may  claim  the 
benefit  of  tho  rule  in  criminal  oases,  that  he  may 
only  be  convicted  when  the  eridonoe  makes  the  case 
clear  beyond  rcoaooablo  doubt." 

In  view  of  this  statement,  and  in  view  of 
the  effort  that  has  been  made  by  the  Managen 
in  this  cause,  I  ask.  Senators,  your  attention 
to  the  question,  in  what  character  do  yon  sit 
on  this  trial?  We  have  heard  labored  and 
protracted  discussion  to  show  that  you  did  not 
sit  as  a  court ;  and  the  Managers  have  even 
taken  offense  at  any  such  recognition  of  your 
character.  For  some  reason  I  will  not  ollude 
to  they  have  done  even  more,  and  claimed  for 
this  body  the  most  extraordinary  jurisdictioa. 
Admitting  that  it  was  a  constitutional  tribunal, 
they  have  yet  claimed  that  it  knew  no  law, 
either  statute  or  common ;  that  it  consulted  no 
precedents  save  those  of  parliamentary  bodies; 
that  it  was  a  law  unto  itself;  in  a  word, 
that  its  jurisdiction  was  without  bounds;  that 
it  may  impeach  for  any  cause,  and  there  is 
no  appeal  from  its  judgment.  The  Constitu- 
tion would  appear  to  limit  somewhat  its  juris- 
diction, but  everything  this  tribunal  mavdeem 
impeachable  becomes  such  at  once,  and  when 
the  words  "high  crimes  or  misdemeanors"  are 
used  in  that  instrument  they  are  without  signifi- 
cation and  intended  merely  to  give  solemnity 
to  tho  charge. 

To  sustain  this  extraordinary  view  of  the 
character  of  this  tribunal  we  have  been  referred 
to  English  precedents,  and  especially  to  early 
English  precedent.%  when,  according  to  my 
recollection,  impeachment  and  attainder  and 
bills  of  pains  and  penalties  labored  together 
in  the  work  of  murder  and  confiscation.  Sen- 
ators, I  do  not  propose  to  linger  about  these 
English  cases.  We  have  cases  of  our  own 
upon  this  subject ;  we  havo  teachings  of  our 
own.  This  we  know:  our  fathers,  in  framing 
the  Constitution,  wero  jealous  of  delegating 
their  power,  and  tried  to  make  a  limited  cob- 
slitutional  Government;  tried  to  enumerate  all 
the  power  they  were  willing  to  intrust  to  any 
department  ot  it.  The  executive  department 
is  limited  ;  the  judicial  department  is  limited; 
and  the  legislative  department,  we  have  sup- 
posed, was  also  limited ;  but  according  to  the 
argument  made  here  on  this  trial  it  is  other- 
wise, and  it  has  in  its  service  and  at  its  com- 
mand an  institution  that  is  above  all  law  and 
acknowledges  no  restraint;  an  insUtnlion  worse 
than  a  court-martial,  in  that  it  has  a  broader 
and  more  dangerous  jurisdiction.  Senators, 
I  cannot  believe  for  one  moment  that  there  is 
lying  in  the  heart  of  the  Constitution  any  such 
tribunal  as  this;  and  I  invite  your  attention  to 
a  brief  examination  of  our  own  authorities  and 
of  our  own  teachings  upon  this  subject. 

It  was  with  much  doubt  and  hesitation  that 
the  jurisdiction  to  try  impeachment  nt  all  was 
intrusted  to  the  Senate  of  the  United  States. 
The  grant  of  this  power  to  this  body  was 
deferred  to  the  lost  moment  of  time.  Nor  was 
your  jnwsdiction  overlooked.  Allow  me  to 
call  your  attention  very  briefly  to  the  proceed- 
ings of  the  Federal  Convention  upon  this  sub- 
ject as  recorded  in  the  Joomal  of  that  body. 
In  the  first  report  that  was  presented  it  was 
proposed  to  allow  impeachment  for  "mal- 
practice or  neglect  of  duty."    It  will  be  ob- 
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served  thnt  this  whb  very  English-like  and  very 
broad  ill  the  jurisdiction  proposed  to  be  con- 
ferred. There  is  not  necessarily  any  crime  in 
the  iurisdiotion  here  proposed  to  be  conferred. 
In  the  next  report  it  was  proposed  to  allow  the 
tribonaljorisdictioafor  *'  treason,  bribery,  and 
corruption."  It  will  be  obserred  that  they 
began  to  get  away  from  the  English  prece- 
dents and  to  approach  the  final  result  at  which 
Uiey  arrired.  The  jurisdiction  here  proposed 
was  partly  criminal  and  partly  broad  and  open, 
not  necessarily  invoWing  penal  liability.  In 
the  next  report  it  waa  proposed  that  impeach- 
ment shonld  be  allowed  for  "treason  or 
bribery" — nothing  else.  It  will  be  observed 
that  faere  was  nothipg  bat  gross,  flagrant  crime. 
This  jurisdiction  was  considered  too  limited 
and  was  opened,  and  that  gives  us  the  juris- 
diction we  have  in  the  present  Constitution, 
"treason,  bribery,  or  other  high  crimes  and 
misdemeanors" — no  malpractice,  no  neglect 
of  daty,  nothing  that  left  the  Jurisdiction  open. 
The  Jurisdiction  is  shut  and  limited  bjrany  fair 
construction  of  this  language ;  and  it  was  in- 
tended to  be  shut.  It  is  impossible  to  observe 
the  progress  of  the  deliberations  of  the  Conven- 
tiouuponthissin^leqaestion,  beginning  with  the 
broadest  and  most  open  jurisdiction  and  ending 
in  a  jurisdiction  defined  lathese  technical  terms 
of  law,  without  comine  to  the  conclusion  that 
it  was  their  determination  that  the  jurisdiction 
should  be  circumscribed  and  limited. 

But  in  what  character,  Senators,  do  yon  sit 
here?  You  have  heard  the  argument  of  the 
Managers ;  yon  have  heard  their  frequent  dis- 
cussions upon  this  subject  all  through  the  pro- 
gress of  the  cause,  appealing  to  English  (v'c- 
ccdents  to  maintain  the  position  that  you  sit 
here  not  as  a  court,  but  as  an  inquest  of  office 
or  as  some  nameless  tribunal  with  unbounded 
and  illimitable  jurisdiction.  Now,  we  have 
precedents,  we  have  our  own  precedents  upon 
this  subject ;  and  let  me  call  your  attention  to 
them  for  a  few  momenta. 

But,  before  doing  so,  I  desire  to  aay  that  it 
has  been  heard  for  the  first  time  in  this  trial 
that  this  tribunal,  sitting  as  yon  are  sitting, 
was  anything  else  than  a  court.  I  challenge 
the  gentlemen  in  all  the  iuvestigatious  they 
may  nave  made  of  the  action  of  the  constitu- 
tional Convention,  of  the  utterances  of  jurists, 
or  of  anything  that  has  been  said  or  done  to 
throw  light  upon  this  inquiry,  to  produce  any- 
thing calculated  to  make  the  impression  that 
the  tribunal  that  tried  impeachment  was  any- 
thing else  than  a  court.. 

Let  us  look.  Senators,  to  our  own  precedents. 
We  have  had  five  trials  of  impeachment  in  the 
United  States.  The  first  was  the  case  of  Blount. 
What  was  the  language  of  the  tribunal  in  that 
trial — not  pf  counsel,  but  of  the  tj-ibunal  itself? 
What  was  its  language  upon  this  identical  ques- 
tion 7  Hear  it.  When  they  came  to  give  their 
fiual  decision  they  did  it  in  this  language : 

"The  eourl  Is  of  opinion  that  the  matter  allcgod  ia 
the  plea  of  the  defendant  i»  •afficient  in  law  to  ibow 
that  this  court  ought  not  to  bold  Jurlsdiotioa  of  tho 
said  im^onohraent.  and  that  tho  said  impeachment 
bo  disnuased." 

That  is  good  authority.  It  is  good  Ameri- 
can preccaeiit  upon  this  question.  It  is  the 
deliberate  opinion  of  the  Senate  of  the  United 
States  in  the  first  trial  in  which  it  sat  in  this 
capacity,  declaring  itself,  in  the  most  solemn 
langnage  it  uttered  throughout  the  trial,  its  final 
decision,  to  be  a  court  and  not  ail  inquest  of 
oflSce  or  some  nameless  thing  that  by  reason 
of  its  mystery  is  calcalated  to  frighten,  or  at 
least  to  confuse. 

What  was  the  next  case  ?  The  Pickering 
case.  I  am  referring  now  to  the  appendix  to 
Tolumethreeof  the  Senate  Journal.  On  pages 
48'J  and  Q07  the  language  of  the  body  will  l>e 
found  on. this  subject  in  the  following  form : 
ill  its  process,  its  own  language,  it  styles  itself 
'  *  the  Senate  sitting  in  their  capacity  of  a  court 
of  impeachment,"  and  the  last  action  of  the 
l>ody,  their  decision,  was  upon  the  question  in 
this  form : 

"I«  the  court  of  opinion  that  John  Piokering  be 
removed?" 


So,  too,  in  the  next,  the  Chase  trial.  The 
President  in  that  case  styles  the  bodv  « 
"court,"  and,  more  fortnnate  than  tJie  Chief 
Justice  in  this,  escaped  all  censure  from  the 
Managers  of  the  House  of  Representatives. 

In  the  next,  the  case  of  Peck,  the  tribunaJ 
itself  took  the  final  vote  nnder  its  own  resolu- 
tion in  this  langnage: 

"Bexdttd,  That  this  court  wtit  now  prononno* 
Judgment  in  the  oaae  6f  James  H.  Peek,  jadge  of  the 
United  States  eourt  for  the  distriot  of  MissoorL" 

In  the  case  of  Judge  Humphreys,  in  1862, 
the  Senate  styled  itself  in  all  its  proceedings 
"  the  high  court  of  impeachment" 

Senators,  I  have  gone  over  every  precedent 
we  have  in  our  own  history  upon  this  question, 
and  I  show  that  in  every  instance  the  body, 
the  Senato,  in  those  trials  solemnly  declared 
itself  to  be  a  court  K  we  are  to  go  for  pre- 
cedents let  us  take  our  own  rather  than  the 
precedents  from  abroad  which  have  been  so 
libeially  quoted  by  the  Managers  on  this  occa- 
sion. 

In  what  spirit.  Senators,  should  you  tiy  this 
case  7  Allow  me  to  refer  yon  upon  this  sub- 
ject to  the  language  of  Story  in  his  Commenta- 
ries on  the  Constitution,  to  be  found  on  page 
216,  section  seven  hundred  and  forty-three. 
I  beg  your  attention  to  this  language  of  Justice 
Story  upon  the  question  which  1  have  just  pro- 
pounded : 

"  The  great  ohieets  to  be  attained  in  the  seleotion 

of  a  tribunal  for  the  trial  of  impeaobments  are  im- 
partiality, integrity,  intelligence,  and  independence. 
If  either  of  theee  be  wanting  the  trial  must  be 
radieally  iiii]>erfeet.  Toseooreuapartialitythebody 
muat  be  in  some  degree  removed  from  popular 
power  and  passions,  fyum  the  inflnence  of  sectional 
prejodieo,  and  from  the  more  dangerous  inflaeooe 
of  part/  apirit.  To  seonre  integri^  there  must  be 
a  lofty  seniie  of  duty  and  a  deep  responsibility  to 
fnturo  times  and  to  Ood.  To  secure  intelligence 
there  must  be  age.  experience,  and  high  intellectual 
powenas  well  asattaioments.  To  seonre  independ- 
ence there  must  bo  numbera  as  well  as  talents,  and 
aconfldcneo  resulting  nt  onco  from  pcrmancDcy  of 
place,  dignity  of  station,  and  enligliteDed  patriot- 
ism." 

On  the  next  page  he  adds : 

"  Strictly  apeaklng,  tho  power"— 

That  is,  the  power  of  impeachment — 

"  partakes  of  a  political  oharacter;  and  on  this  ac- 
oount  it  reqaires  to  be  guarded  in  its  ezereiae  against 
the  spirit  of  faction,  tne  iatoleranoe  of  party,  and 
the  sudden  movements  ofTopalar  feeling." 

Senators,  this  is  not  my  language ;  it  is  the 
language  of  a  distinguished  jurist  whom  you 
all  respect  While  it  is  not  mine,  I  affirm,  by 
all  our  own  authorities,  by  our  own  teachings 
on  this  subject,  that  it  is  a  true  and  faithinl 
portraiture  of  what  is  meant  in  the  Constitu- 
tion by  the  tribunal  which  tries  impeachments. 
And  for  this  very  purpose  yon  have  been  sworn 
anew  to  prepare  yon  for  this  new  duty.  The 
oath  which  you  took  when  yon  entered  this 
Chamber  as  Senators  was  a  political,  legisla- 
tive oath.  The  oath  that  is  now  upon  you  is 
purely  judicial,  to  do  impartial  justice. 

We  are,  then.  Senators,  in  a  court.  What 
are  yon  to  try?  You  are  to  ttj  the  charges 
contained  in  these  articles  of  impeachment, 
and  nothing  else.  Upon  what  are  yon  to  try 
them  ?  Not  upon  common  fame ;  not  upon  the 
price  of  gold  in  New  York,  or  upon  any  ques- 
tion of  finance;  not  upon  newspaper  rumor; 
not  upon  any  views  of  party  policy;  yon  are  to 
try  them  upon  the  evidence  offered  here  and 
nothing  else,  by  the  obligation  of  your'  oaths. 

What  is  the  issue  before  you?  Allow  me  to 
sajr  it  is  not  a  question  whether  this  or  that 
thing  were  done.  You  are  not  here  to  try  a 
mere  act  By  the  very  terms  of  the  Constitu- 
tion you  can  only  try  in  this  tribunal  crime. 
Let  me  repeat  the  jurisdiction: 

"  Treason,  bribery,  and  other  high  crimes  and  mis- 
demeanors." 

The  jurisdiction  is  shut  within  that  langnage, 
and  the  issue  that  this  court  can  try  is  only  the 
issue  of  crime  or  no  crime.  What  is  crime  7 
In  every  grade  of  it.  Senators,  there  must  be 
unlawful  purpose  and  intention.  Where  these 
are  wanting  there  cannot  be  crime.  There 
must  be  behind  the  act  the  nnhtwful  purpose 
prompting  its  commission ;  otherwise  there  can 
be  uo  crime. 


Let  me  illustrate.  Suppose  a  crazy  maa 
shonld  burst  into  this  Chamber  and  kill  one  of 
ns.  He  has  committed  the  act  of  homicide ; 
he  has  not  committed  a  crime. 

Let  me  put  the  case  in  a  different  form. 
Snppose  a  President  should  become  deranged, 
and  while  in  that  condition  shonld  plot  trea- 
son, attem)»t  to  bribe,  and  break  law  upon  law, 
would  you  impeach  him?  You  have  no  juris- 
diction to  try  him  upon  impeachment 

Let  me  put  another  case  not  supposititious. 
President  Lincoln  claimed  and  exercised  the 
power  of  organizing  military  commissions, 
nnder  which  he  arrested  and  imprisoned  citi" 
zens  within  the  loyal  States.  He  had  no  act 
of  Congress  warranting  it ;  and  the  Snprese 
Court  has  decided  that  the  act  was  against  the 
express  provisions  of  the  Constitution.  Now 
comes  the  question,  and  I  beg  your  attention 
to  it :  suppose  he  did  violate  the  express  pro- 
visions of  the  Constitution,  according  to  the 
gentlemen  on  the  other  side  he  mast  be  con- 
victed. I  beg  to  read  from  the  argument  of 
one  of  the  Managers  upon  that  subject  Says 
the  Manager  who  addressed  you  on  the  iiij 
before  yesterday : 

"Nor  can  the  President  prove  or  plead  the  motive 
by  which  he  professes  to  hare  been  governed  in  his 
violation  of  the  laws  of  the  ooontry."  *  * 
*  *  "The  necessary,  the  inevitable  presamp- 
tion  in  law  is,  that  he  acted  under  the  innaenoe  of 
bad  motives  In  so  doing,  and  no  evidence  can  be  in- 
trodaoed  oontrolUn|t  or  coloring  in  any  decte*  this 
neeoasary  presamntion  of  the  law. 

"Having,  therefore,  no  right  to  entertain  any  mo- 
tive cOBtraiy  to  his  conalitational  obligation  to  exe- 
cute the  lawsheeaBnot  plead  bis  motive.  Inasameh 
as  be  can  neither  plead  nor  prove  his  motive,  the 
presumption  of  the  law  must  remain  that  in  violat- 
ing his  oath  of  omee  and  the  Constitution  of  the 
United  States  he  waa  influenced  by  a  bad  motive." 

The  gentleman  seems  to  acknowledge  that 
there  must  be  motive.  There  can  be  no  crime 
without  motive.  But  when  the  party  comes 
forward  and  offers  to  prove  it  his  answer  is, 
"You  shall  not  prove  it"  When  becomes 
forward  and  offers  to  prove  it  from  his  warm, 
living  heart,  the  answer  is,  "  We  will  make 
up  your  motive  out  of  the  presumptions  of  law, 
and  conclude  yon  upon  that  subject ;  we  will 
not  hear  you."  The  command  is  "silence" 
when  you  propose  to  prove  the  exact  motive 
by  which  you  were  prompted  in  the  act 

No,  Senators ;  the  jurisdiction  of  this  body  is 
to  try  crime.  There  is  no  crime  without  an- 
lawfnl  intention  and  purpose.  You  cannot  get 
it  without  the  unlawful  intent  or  purpose  be- 
hind the  act  prompting  its  commission.  Why, 
what  is  the  judgment  that  yon  shall  render  in 
this  case?  Not  did  the  President  do  this  or 
that  act :  that  is  not  your  inquiry ;  but  was  he 
guilty  of  a  high  misdemeanor  in  the.  purpose 
with  which  he  did  the  act  7 

With  thesep  reliminary  observations,  I  pro- 
pose to  proceed  to  a  brief  examination  of  the 
merits  of  the  case. 

Yon  are  now  all  of  yon,  Senators,  familiar 
with  the  articles  of  impeachment,  and  I  need 
not  attempt  to  go  over  them  article  by  article. 
I  have  this  to  say,  and  yon  will  all  concur  with 
me  instantly  upon  making  the  statement:  the 
first  eight  articles  are  bnilt  upon  two  acts  of 
the  President ;  the  one,  the  removal  of  Stan- 
ton, the  other  the  letter  of  authority  given 
to  Thomas.  Now,  if  yon  will  take  up  these 
eight  articles,  and  then  the  last,  the  eleventh, 
and  notice  the  substantial  part  of  them,  around 
which  they  throw  their  cnarges  of  bad  intent 
and  their  averments,  you  will  see  that  in  the 
whole  eight  articles  tnere  are  but  these  two 
acts,  the  removal  of  Stanton  and  the  letter  of 
aathoritf  to  Thomas,  so  that  we  have  only  to 
inquire  in  reference  to  these  two  acts  iu  order 
to  ascertain  the  merits  of  this  case  upon  these 
eight  articles,  and  in  fact  I  may  say  the  elev- 
enth also.  « 

If  the  President  of  the  United  States  had 
the  right  to  remove  Edwin  M.  Stanton,  then 
these  eight  articles  are  without  support  If,  in 
addition  to  that,  he  had  the  right  to  give  that 
letter  of  authority  to  Lorenzo  Thomas,  the 
eight  articles  fail  in  rains  instantly.  There  is 
no  Senator  who  has  studied  this  case  who  will 
not  see  the  accuracy  of  this  statement  at  once  ; 
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and  it  relieves  ug  from  the  neceuity  of  going 
throagh  them,  article  bj  article,  and  step  by 
step.  Give  me  these  two  propositions,  the 
right  to  remove  Stanton  and  the  right  to  issue 
the  letter  of  authority  to  Thomas,  and  the  arti- 
cles fall  instantly ;  there  is  nothing  left  of  them. 
So  that  we  have  at  last,  in  the  consideration 
of  these  articles,  bat  two  inquiries  to  make: 

1.  Had  tiie  President  the  right  to  remove 
Stanton  7 

2.  Had  he  the  right  to  issue  the  letter  of 
•atbority  to  Thomas  1 

_  I  propose,  as  well  as  I  am  able  in  my  con- 
dition, to  examine  these  two  questions. 

Toiiinc  up  the  questions  in  their  order,  first, 
h*d  the  Fresideat  the  right  to  remove  Edwin 
M.  Stanton  7  I  propose  to  examine  that  ques- 
tion in  the  first  instance  in  connection  with 
the  act  relating  the  tenure  of  certain  civil 
•ffices.  It  is  claimed  on  the  one  side  that  by 
the  operations  of  this  law  Mr.  Stanton  was 
withdrawn  from  his  previous  position  and  cov- 
ered aad  protected  here.  It  is  claimed  upon 
tile  other  side  that  the  law  does  not  apply  to 
his  ease ;  and  if  it  do  not,  I  think  it  will  be 
acknowledged  by  the  Senators  that  the  Presi- 
dent had  the  right  to  remove  him.  Allow  me 
to  eall  your  attention,  therefore,  to  one  sec- 
tion of  this  law  in  which  the  question  is  pre- 
sented : 

"  That  every  person  bolding  any  civil  office  to  which 
he  hasbeen  appointed  by  and  with  the  ad  viceuidoon- 
Beot  of  tbo  Senate,  and  every  person  who  shall  here- 
after be  appointed  to  any  sncn  offloe,  and  sb  al  1  beoom  o 
duly  oualifled  to  aot  therein.  Is,  andshall  be, entitled 
to  sold  suoh  offloe  antil  a  sneoeaaor  shall  have  been 
in  like  manner  appointed  and  duly  qaalified.  except 
as  herein  otherwise  provided ;  ProviiM.  That  the 
SecretM-ios  of  State,  of  the  Treasury,  of  War.  of  the 
Navy,  and  of  the  Interior,  the  Postmaster  General, 
and  the  Attorney  Oeneral.  shall  hold  their  oOoea  re- 
spectively for  and  dtnriDt  the  term  of  the  President 
by  whom  they  may  haveneen  appointed,  and  for  one 
month  tbereafler,  aahieot  to  removal  by  and  with  the 
advice  and  consent  of  the  Senate. " 

Now,  gentlemen,  let  me  state  a  few  facts 
before  we  proceed  to  the  consideration  of  the 
construction  of  this  section.  The  first  fact  to 
which  I  call  your  attention  is  that  the  act  was 
passed  on  the  2d  of  March  1867.  I  farther  call 
your  attention  to  the  fiu:t  that  Stanton's  com- 
missiou  is  dated  on  the  16th  of  January,  1862. 
It  is  a  commission  given  to  him  by  President 
Lincoln,  by  which  he  was  to  hold  the  office  of 
Secretai7  for  the  Department  of  War  ''  during 
the  pleasure  of  the  President  of  the  United 
Stales  for  the  time  being.  "  Mr.  Johnson  be- 
came President  on  the  15th  of  April,  1863.  He 
has  not  in  any  manner  commissioned  Mr.  Stan- 
ton. Upon  these  facts,  Senators,  I  claim  it  is 
clear  that  Mr.  Stanton  is  not  protected  by 
this  biU.  Let  us  int^uire.  The  law  proposed 
to  grant  to  the  Cabinet  officers,  as  they  are 
called,  a  term  that  shall  last  during  the  term 
of  the  President  by  whom  they  were  appointed, 
and  one  month  thereafter.  Mr.  Johnson  has 
not  appointed  Mr.  Stanton.  He  was  appointed 
during  the  first  term  of  Mr.  Lincoln,  He  was 
not  appointed  at  all  during  the  current  pres- 
idential term.  He  holds  his  office  by  a  com- 
mission which  would  send  him  through  Admin- 
istration after  Administration  until  itisrecalled. 
Now,  what  is  the  meaning  of  this  language, 
"  he  shall  hold  his  office  during  the  term  of  uie 
Pre«id<iut  by  whom  he  was  appointed?"  and 
he  was  not  ajipointed  during  the  present  term. 
1  think  that  is  enough.  It  does  seem  to  me 
that  that  simple  statement  settles  this  ques- 
tion. 

The  gentleman  has  said  this  is  Mr.  Lincoln's 
terM.  The  dead  have  no  ownership  in  office 
or  estate  of  any  kind.  Mr.  Johnson  is  the 
President  oftbe  Uuited  States  with  a  term, 
and  this  is  his  term.  But  it  would  make  no 
diOerence  if  Mr.  Lincoln  were  living  to-day ; 
if  Mr^  Lincoln  were  the  President  to-day  be 
could  remove  Mr.  Stanton.  Mr.  Lincoln  would 
not  have  appointed  him  during  this  term.  It 
was  during  the  last  term  that  Mr.  Stanton  re- 
ceived hii  appointment  and  not  tliis  ;  and  an 
appoiatmeut  by  a  President  during  one  term, 
by  the  operation  of  this  law  will  not  extend 
the  appointee  through  another  term  because 
that  same  party  may  happen  to  be  reelected 


to  the  Presidency.  Stanton,  therefore,  holds 
under  his  commisuon,  and  not  under  the  law. 

Again,  Senators,  his  tenure  of  office  cannot 
be  extended  or  changed  from  his  commission 
to  the  law.  What  is  the  proposition  of  this 
law?  _  Mr.  Stanton  held,  before  its  passage, 
"  during  the  pleasure  of  the  Preaideot  for  the 
time  being."  This  law  proposes  to  give  him, 
in  place  of  a  term  at  pleasure,  a  term  of  years 
and  one  month  thereafter.  By  what  authority 
can  the  Congress  of  the  United  States  extend 
the  terra  in  this  manner  7  That  office  can  only 
be  held  by  the  appointment  of  the  President. 
His  nomination  and  his  appointment  must 
cover  the  whole  term  which  the  appointee 
claims.  On  any  other  theory  the  Congress  of 
the  United  States  might  extend  the  offices  of 
persons  who  had  been  appointed  indefinitely 
throngh  years  and  years,  and  thus  defeat  the 
constitutional  provision  that  the  President  shall 
nominate  and  shall  appoint  for  the  office,  for 
the  whole  term  of  the  office.  There  is  no  other 
construction  that  can  be  put  upon  it. 

And  in  this  view  of  it,  it  appears  to  me,  Sen- 
ators, that  the  law  we  have  nnder  consider- 
ation cannot  be  made  to  apply  to  any  offices 
which  were  occupied  at  the  time  of  its  passage. 
Take  the  case  of  a  general  office  held  at  pleas- 
ure. What  is  the  character  of  that  tenure  ? 
The  lowest  tenure  known  to  the  law  is  a  tenure 
at  pleasure,  at  suffrancer  at  will.  To  convert 
that  into  a  tenure  for  a  fixed  term  is  to  enlarge 
it,  to  extend  it,  to  increase  it,  to  make  it  a 
larger  estate  than  it  was  before.  If  the  office 
be  one  that  cannot  be  filled  without  presi- 
dential nomination  and  appointment  it  does 
seem  to  me,  whatever  maybe  the  office,  it  can- 
not be  extended  as  to  those  who  were  in  office 
at  the  time.  If  this  be  a  right  construction  of 
the  act  of  March  2,  18C7,  and  I  am  compelled 
to  leave  it  with  this  brief  examination,  Mr. 
Stanton  is  lefV  where  he  was  before  its  pas- 
sage. 

It  is  further  to  be  observed  that  th^  act  of 
March  2,  1867,  has  no  repealing  clause.  We 
are,  therefore,  remitted  to  the  previons  laws 
applicable  to  his  case,  and  this  refers  us  to  the 
Constitution  and  the  act  of  August  7,  1789. 
By  the  provisions  of  this  law  it  is  provided 
among  other  things  th»t — 

"  There  shall  be  an  ezeentive  Department  to  be 
denominated  the  Department  of  War;  and  there 
shall  be  a  principal  officer  therein  to  be  called  the 
Secretaiy  for  the  Department  of  War.  who  shall 
perform  and  ezeoate  sueh  duties  as  shall  from  time 
to  time  be  enjoined  on  or  intrusted  to  hitu  by  the 
PresidentoftheOoited  States,  and  the  said  principal 
officer  shall  oooduot  the  business  of  the  said  Depart- 
ment in  each  manner  as  the  President  of  the  United 
States  shall  from  time  to  time  order  and  instruct. 

"  There  shall  be  in  the  said  Department  an  inferior 
officer,  to  be  appointed  by  said  principal  ofiioer,  to  be 
employed  tberem  as  he  snail  deem  proper,  aoa  to  be 
called  the  chief  dcrk  of  the  Department  of  War; 
and  whenever  the  said  principal  officer  shall  be  re- 
moved from  offloe  by  the  President  of  the  United 
States,  and  in  any  other  case  of  vaoanoy,  shall,  dar- 
ing the  some,  have  chance  of  tlie  records,  books,"  jto. 

This  is  the  law  to  which  we  are  referred, 
unless  the  act  to  regulate  the  tenure  of  cer- 
tain civil  offices  covers  the  case  of  Mr.  Stan- 
ton. By  the  terms  of  this  law,  by  the  com- 
mission that  was  issued  to  Mr.  Stanton  to  hold 
"  during  the  pleasure  of  the  President  of  the 
United  States  for  the  time  being"  framed  upon 
this  law,  by  the  uniform  construction  of  it, 
as  I  shall  show,  the  President  had  the  right  to 
remove  Mr.  Stanton  according  to  his  pleasure. 

Mr.  FESSENDEN.  Mr.  President,  the 
counsel  will  exense  mo.  I  wish  to  observe,  if 
I  may  be  permitted  to  do  so,  that  the  counsel 
is  evidently  laboring  under  very  severe  diffi- 
culty in  endeavoring  to  go  on,  and  if  be  finds 
himself  veiy  much  oppressed  I  feel  disposed 
to  move  an  adjournment  unless  one  of  the 
Managers  wishes  to  occupy  the  day. 

Mr.  OBOESBECE.  I  am  very  much  obliged 
to  the  Senator,  if  he  will  allow  me  to  answer 
him.  I  thank  him  for  the  suggestion ;  but  I 
came  here  indisposed  this  morning,  and  I  have 
apprehensions  that  I  shall  not  be  an/1>8tter  if 
this  matter  is  postponed.  Hence  I  do  not 
know  but  that  I  had  better  go  on  as  best  I 
can.     I  shall  be  very  thankful  for  the  attention 


of  the  Senate  to  what  I  shall  8«y  in  the  condi- 
tion in  which  I  find  myself. 

But  we  are  told,  Senators,  by  the  gentlemen 
who  argue  this  cause  on  the  other  side  that  there 
has  been  no  such  case  as  the  removal  of  a  head 
of  a  Department  without  the  cooperation  of  (he 
Senate,  and  that  the  construction  which  we 
claim  as  applicable  to  this  law  is  unsound. 
Allow  me,  upon  that  aubjeot,  to  call  your  at- 
tention to  pages  357  and  359  of  the  proceed- 
ings. I  now  refer  to  the  letter  of  John  Adami, 
written  under  one  of  these  three  laws  that  were 
ptissed  in  tbo  First  Congress  t|nder  the  Con- 
Etittttion.     I  give  you  the  letter: 

PHILADELFHtA,  Mat  12,  UOQ. 
Sik:  Divers  oaotes  and  oonsideratiOBS,  aseentisl 
to  the  administration  of  tho^GovcrnmeDt,  in  my 
Judsuiont,  rcfjuiring  a  chaiigre  in  the  Department  of 
otHte,  you  are  hereby  diecharcrod  i>ora  any  Airther 
servioe  as  Secretary  of  IJtaM. 

JOHN  ADAMS, 
Pretident  of  ike  Dnited  Stala. 

That  was  the  act  of  John  Adams,  by  whose 
casting  vote  the  bill  of  1789  was  passed  ;  that 
act  was  done  according  to  the  construction 
that  was  given  to  the  bill ;  and  it  is  an  oat- 
right  removal  daring  the  session  of  the  Senate 
without  the  coiiperation  of  the  Senate.  The 
letter  is  addressed  to  the  Secretair  of  State  in 
his  office,  declaring  him  removed;  and  when 
Mr.  Adams  coines  to  communicate  with  the 
Senate  he  sends  his  communication  nominat- 
ing John  Marshall,  not  "in  place  of  Mr.  Pick- 
ering, to  be  removed  with  your  asseut,"  but 
"in  place  of  Mr.  Pickering,  removed  by  my 
will,  and  according  to  the  law  and  the  language 
of  his  commission."  Why,  Senators,  there 
is  no  doubt  about  it.  If  John  Adams,  who 
passed  this  law  in  the  Senate  by  his  castior 
vote,  had  had  the  least  idea  that  the  power  of 
removal  was  not,  as  it  is  said  to  be  in  the  law, 
in  hi.s  own  hand,  do  the  gentlemen  suppose 
that  he  would  have  taken  the  course  he  did, 
and  that  he  would  not  have  taken  some  such 
courseastbis:  "  Senators,  I  propose,  with  your 
consent,  to  remove  Timothy  Pickering  and 
appoint  John  Marshall  in  his  place."  That 
was  not  the  right  construction  of  the  law.  His 
act  is  the  true  construction  according  to  his 
own  interpretation  and  according  to  the  in- 
terpretation that  has  been  given  from  that  day 
to  this,  down  to  the  ^assageof  the  act  of  March 
2, 1867,  done  in  session,  done  by  himself,  done 
without  consultation  or  cooperation  with  the 
Senate )  and  that  very  form  which  be  adopted 
when  he  did  remove,  as  a  distinct  and  inde- 
pendent act,  has  been  followed  from  that  day 
to  this. 

Senators,  let  me  call  your  attention,  too, 
while  I  am  upon  this  subject,  and  lest  I  forget 
it,  to  the  language  of  John  MarshalHn  the  case 
of  Marbury  vs.  Madison.  He  was  there  dis- 
cussing the  question  when  an  appointment  was 
made,  when  it  was  complete,  so  that  it  was 
withdrawn  from  the  control  of  the  President ; 
and  he  held  in  the  decision  of  that  case  that  it 
was  complete  when  the  commission  was  made 
out;  but  in  the  course  of  his  decision  he  goes 
on  to  remark : 

"  When  the  officer  is  removal  nt  the  will  of  the  Exec- 
utive the  circumstance  with  completes  his  appoint- 
ment in  of  no  concern,  because  the  act  is  at  any  time 
revocable." 

So  it  was  always  held  and  so  it  has  been 
always  understood,  "  removable  by  the  Pres- 
ident;" that  is  the  language ;  so  the  commis- 
sion runs,  "removable  at  the  pleasure  of  ihe 
President  for  the  time  bein^."  When?  In 
recess?  no,  at  his  pleasure ;  in  session?  no,  at 
his  pleasure,  is  the  language  of  the  commission 
and  the  authority  given  by  the  commission  and 
by  the  law.  Who  will  attempt  to  construe  a 
commission  insacb  language,  holding  at  pleas- 
ure, into  a  commission  that  he  may  remove 
this  month  or  that  month  or  the  next  month,  or 
in  recess  or  in  session?  It  is,  Senators,  at 
pleasure ;  so  it  has  always  been  understood  and 
construed. 

If  I  am  right  in  the  view  which  I  have  very 
briefly  taken  of  the  operations  of  this  law,  Mr. 
Stanton  was  not  covered  by  it,  and  he  is  sub- 
ject to  removal  under  the  commissiou  which 
he  received  from  Mr.  Lincoln  and  under  the 
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law  of  1780.  I  beg  yoa  to  obscrre  that  that 
Ittw  is  ill  fall  force.  There  is  no  attempt  to 
repeal  it  iDtheactofMarcb2,18ti7.  Thatact 
in  fact  baa  no  repealing  claase.  What  then? 
What  becomes  of  the  lirst  eight  articles  of  this 
case? 

Let  ufl  stand  at  this  point  and  look  over  the 
case;  it  is  an  excellent  point  of  observation 
from  which  to  look  at  it.  We  have  removed 
oiie  difficulty ;  we  have  ascertained  one  fact: 
Edwin  M.  Stanton  could  bo  removed  by  the 
President.  I  should  like  to  linger  on  this  ques- 
tion longer.  I  should  like,  if  l  had  voice  and 
health  to-day,  to  call  your  attention  to  many 
other  points  which  I  had  intended  to  present  in 
this  discussion.  I  should  like  to  read  to  yon 
the  language  of  vour  own  Senators  upou  this 

aaestioa,  especially  the  pertinent  language  of 
le  Senator  who  from  the  conference  commit- 
tee reported  this  bill  for  your  consideration.  I 
sboula  like  to  read  that  language,  for  it  was  the 
last  utterance  in  this  Chamber  before  the  bill 
was  passed;  and  it  was  received  with  no  dis- 
senting voice.  Itwas  the  true,  sound,  accepted 
construction  of  the  law. 

But  I  pass  on.  We  have  torn  down  the  main 
stmctare  of  thMe  eight  articles.  Take  out 
the  question  of  the_  power  to  remove  Stanton 
from  these  eight  articles  and  they  are  without 
support.  All  you  have  left  to  consider  is  the 
giugle  question  of  the  right  to  confer  the  ad 
uUerim  authority  upon  L'tuozo  Thomas.  Sen- 
ators, we  see  more  thau  that,  if  this  be  so.  All 
these  questions  of  intent — all  these  questions 
of  force — all  these  questions  of  whether  we 
intended  to  go  into  court — all  these  questions 
that  occupied  us  so  much  in  the  course  of  this 
investigation,  vanish  out  of  sight;  for  if  we  had 
this  authority,  Edwin  M.  Stanton  was  a  tres- 
passer ;  we  haid  the  right  to  remove  him,  and 
we  were  not  bound  to  go  to  court  to  ascertain 
that  right. 

But,  Senators,  let  me  ask  you  still  one  other 
qnestioo  before  I  proceed.  Suppose  Mr.  Stan- 
ton is  within  the  tenare-of-omce  act — what 
then  7  The  inquiry  then  comes  for  your  con- 
sideration whether  the  President  is  criminal 
in  acting  upon  the  supposition  that  he  was  not 
within  it.  This  inquiry  does  not  challenge  the 
coostitutionality  of  the  law.  It  is  a  question 
of  constraction  of  a  doubtful  law.  Is  there  a 
a«nator  here  who  will  not  *dmit,  whatever  bis 
view  maybe  upon  this  subject,  that  it  was  a  law 
about  which  any  one  might  reasonably  adopt 
this  constraction?  I  believe  that  the  majority 
of  the  Senators  in  this  Chamber  are  of  the 
opinion  that  it  does  not  apply  to  the  ease  of  Mr. 
Stanton;  and  even  if  it  did,  there  is  no  major- 
ity of.  Senators,  intelligent  Senators  as  yon  are, 
who  would  say  that  there  was  not  room  for 
donbt  in  the  construction  of  the  law.  What 
then?  Letmeinthisconnectionreferyootothe 
mot  creating  the  office  of  Attorney  General.  It 
is  to  be  found  on  page  98  of  1  Statotes-at- 
Large,  and  reads  as  follows: 

^Aad  there  ihall  also  be  appointed  a  meet  person, 
learned  in  tlie  law,  to  act  a<  Attorney  Qeneral  for 
the  United  States,  who  aball  be  awom  or  affirmed  to 
a  faitbfal  exeention  of  his  office;  whose  duty  it  shall 
be  to  prosecute  and  conduct  all  suits  in  the  Supreme 
0«nrt  in  which  the  United  States  shall  be  concerned, 
and  to  give  his  advice  and  opinion  npon  qaestions 
of  law  when  required  by  the  President  of  the  United 

SUtM." 

I  need  not  read  any  further.  Here  was  a 
law,  the  tennre-of-office  act,  construe  it  as  you 
will,  abont  which  no  Senator  will  diOTer  as  to 
the  fact  that  it  might  be  reasonably  interpreted 
aa  not  covering  Mr.  Stanton  by  its  provisions. 
And  now  suppose  that  the  President  of  the 
United  States  did  take  counsel  npon  this  sub- 
ject, and  did  construe  the  law  as  Senator  Sher- 
man and  other  Senators  in  this  Chamber  have 
construed  it ;  I  am  putting  this  case  now  upon 
the  theory  that  it  covered  Mr.  Stan^n ;  yet  a 
law  of  doubtful  construction  as  it  is,  if  the 
President  availed  himself  of  the  counsels  of 
this  officer,  who  is  designated  for  this  special 
duty,  he  is  harmless  by  this  impeachment,  goes 
acquit  of  all  charge  of  lawlessness,  and  cannot 
be  censured  for  following  such  counsel. 

What  is  the  testimony  uu  that  subject?    We 


have  a  Utile.  It  was  offered  by  the  Managers 
thenselves.  Yon  remember,  Senators,  when 
we  were  introdnoiug  the  testimony  in  this  cause, 
it  was  offered  by  the  defense  to  give  yon  the 
fullest  measure  of  light  upon  all  these  ques- 
tions. The  Managers  shut  it  out.  You  con- 
sented that  the  evidence  which  we  proposed 
to  offer  of  coosnltations  that  were  held  in  the 
presence  of  the  Presidentby  his  Cabinet,  where 
every  word  was  an  aot^  business  consultationa, 
not  idle  conversations,  but  consultations  for 
the-  purpose  of  deciding  upon  these  grave  and 
important  matters ;  consultalious  which,  if  ycu 
individually  were  to  undertake  to  investigate 
this  question  of  motive  and  what  was  done,  yon 
could  not  pass  by — when  we  offered  to  bring 
these  in  and  they  were  excluded  we  thought 
for  a  time  we  were  without  any  light  on  Uiis 
question.  But,  Senators,  I  will  refer  you  to 
some  evidence  bearing  on  this  very  point  and 
to  a  meeting  of  the  Cabinet,  as  set  forth  in 
evidence  oHered  by  the  Managers,  where  all 
the  members  of  the  Cabinet  were  present,  and 
where  it  appears  that  this  subject  came  up  for 
consideration,  and  it  was  "taken  fur  granted 
that  as  to  those  members  of  the  Cabinet  who 
had  been  appointed  by  Mr.  Lincoln  their 
tenure  of  office  was  not  fixed  by  the  provis- 
ions of  the  act.  I  do  not  remember,  says  the 
President,  that  the  point  was  distinctly  stated; 
but  I  well  recollect  that  it  was  suggested  by 
one  member  of  the  Cabiuet  who  was  appointed 
by  Mr.  Lincoln  and  that  no  dissent  was  ex- 
pressed." 

The  Attorney  General  was  there ;  the  entire 
Cabinet  was  there ;  and  this  subject  was  con- 
sidered; this  very  question  of  construction 
came  up,  and  the  opinion  was  expressed  that 
Mr.  Stanton  was  not  included,  bo  tbat  even 
if  the  law  covered  him,  yet  by  the  authority  of 
the  statute  appointing  an  Attorney  General 
and  requiring  him  to  give  advice  upon  ques- 
tions of  law,  the  President,  acting  upon  the 
consultation  that  occurred  in  his  presence,  bad 
the  right  to  do  what  he  did  in  this  instance; 
and  even,  as  I  said,  if  the  law  covers  Mr. 
Stanton,  it  being  a  question  of  constraction, 
the  respondent  is  protected. 
_  In  this  view  I  desire  to  repeat  that  we  get 
rid  of  a  large  portion  of  this  cause,  and  there- 
fore it  is  that  I  would  like  to  linj;er  at  this 
point ;  for  it  seems  to  me  that  it  is  the  most 
important  point  in  the  cause.     But  I  pass  on. 

Suppose,  Senators,  that  the  view  which  I 
have  been  presenting  is  not  correct,  and  that 
the  law  does  apply  to  Mr.  Stanton,  what  then  7 
The  next  inquiry  is  whether  that  act  be  consti- 
tutional, or  rather  let  me  say,  if  it  be  constitu- 
tional, whether  the  conduct  of  the  President 
in  the  removal  of  Mr.  Stanton  was  criminal. 
I  am  aware,  that  very  many  of  you  partia- 
pated  aa  legislators  in  the  passage  of  that  very 
law,  and  that  you  have  affirmed  its  constitu- 
tionality. In  the  unfortunate  condition  of  this 
case  the  law  makers  become  the  judges,  and 
therefore  I  would  not  be  understood  as  arguing 
the  point  that  I  now  propose  to  present  with  a 
view  to  change  your  opiniona  or  to  show  that 
the  law  was  unconstitutional.  It  is  not  that ; 
but  I  beg  you  to  observe  that  my  whole  object 
is  to  present  this  inquiry  to  your  consideration, 
whether,  in  the  cond!lion  of  this  question  and 
in  the  condition  of  the  President,  he  had  the 
right  to  take  the  steps  that  ha  did  take  with- 
out incurring  the  charge  of  criminality? 

And  now,  passing  as  I  shall,  although  I  had 
intended  to  take  it  up,  all  disoussion  of  this  aa 
an  original  question  ;  passing  by  the  inquiry 
what  is  the  right  interpretation  of  the  Consti- 
tution as  to  the  place  where  this  power  of  re- 
moval is  lodged,  I  proceed  to  consider  the 
question  in  the  aspect  which  I  have  suggested. 
1  start  from  this  point.  The  question  is  at 
least  doubtful;  and  from  that  point  of  view 
I  propose  to  examine  it  as  it  stood  on  the 
2d  of  March,  1867,  or  at  the  time  the  President 
acted  in  this  case,  to  ascertain  the  question 
of  criminality  on  his  part  in  the  act  which  he 
did. 

Our  Government  is  composed  of  three  de- 
partments, which,  according  to  the  theory  of 


their  stmctura,  are  to  last  through  all  time 
and  n«der  all  trials  and  are  to  be  preserved  in 
their  entireness  and  inte|frity.  The  power  has 
been  carefully  divided  and  distributed  among 
them  with  a  view  to  preserve  each  one  in  it* 
separateness  and  independence.  They  are  each 
independent  of  the  other.  No  one  is  respon- 
sible to  the  other.  They  are  responsible  t* 
the  people  or  to  the  States.  All  this  is  care- 
fully  set  down  in  the  Constitution.  Those  who 
have  charge  of  these  varioas  departments,  by 
the  theory  and  structure  of  the  Government, 
are  enjoined  each  to  take  car«  of  its  own  pre- 
rogative,^  if  I  may  use  such  a  word,  ana  t* 
protect  itself  against  all  possible  encroach- 
ment from  the  others.  This  they  do,  each  and 
every  department,  by  observing  with  the  utmost 
fidelity  the  provisions  of  the  written  Constita- 
tion. 

At  the  bead  of  one  of  these  departments,  the 
executive,  stands  the  President  of  the  United 
States.  He  is  sworn  by  an  oath,  the  most  sol- 
emn and  obligatory  that  could  be  administered, 
"faithfully  to  execute  the  office  of  President 
of  the  United  States,  and  to  preserve,  protect, 
and  defend  the  Constitution  of  the  United 
States."  This  is  not  an  oath  merely  to  exe- 
onte  the  laws.  The  laws  are  not  named  in  it. 
The  first  part  of  this  oath,  "faithfully  to  exe- 
cute the  office  of  President,"  would  cover  hi* 
obligation  to  execute  the  law  and  his  obliga- 
tion to  discharge  all  other  executive  dnties 
imposed  upon  nim.  There  would  seem  to  be 
something  more  than  this :  and  be  is  required, 
in  addition  to  this  oath  tliat  covers  his  ordi- 
nary executive  duties,  to  swear  to  the  best  of 
his  ability  to  preserve,  protect,  and  defend 
the  Constitution  of  the  United  States.  That 
oath  is  administered  to  the  President  alone  of 
all  the  officers  of  the  Government.  I  do  not 
say,  Senators,  that  it  has  any  extraordinair 
significance ;  but  I  do  say  that  there  is  enough 
in  it  for  admonition,  at  feast ;  there  is  enough 
in  it  for  constant  caution  as  a  duty  of  the  Pres- 
ident in  reference  to  the  Constitution.  It  does 
seem  to  me  that  the  terms  of  such  an  oath 
solemnly  imposed  apon  him  would  impress  him 
with  the  idea,  or  any  of  ns  with  the  idea,  that 
it  was  the  first  paramount  doty  that  ha  snoald 
ever,  in  all  his  exeeative  oondaot,  keep  his 
eye  npon  the  Constitution  of  the  United  States ; 
in  all  trial  that  he  should  look  to  it ;  in  all  doubt 
that  he  shonld  lean  toward  it ;  in  all  difficulty 
that  he  shonld  take  shelter  under  it. 

I  heard  the  eloqaent  argument  of  the  Man- 
ager [Mr.  Boutweul]  who  addrasaed  as  but 
two  days  ago.  I  heara  what  he  said  about  Um 
executive  department.  I  shonld  be  pleased  if 
I  had  strength  of  voice  to  answer  it  The 
snm  and  substance  of  itwas  tbat  the  President 
of  the  United  States  is  but  the  constable  of 
Congress ;  no  more ;  that  he  is  pot  into  hi* 
place  merely  to  execute  the  laws  of  Congress. 
Why,  Senators,  this  is  not  the  right  interpret- 
ation of  the  Conatitatien.  He  is  the  Chief 
Magistrate  of  this  nation,  having  cliM^e  of 
one  of  its  great  departments ;  and  he  is  faith- 
less to  his  tmst  if  he  ^  not  protect  the  powers 
conferred  by  the  Oonstitatioa  upon  that  de- 
partment 

But  without  ddaying  upon  this  question,  let 
DM  proceed  at  onee  to  what  is  more  vital  to 
the  matter  in  hand.  Shall  he  disragard  law  ? 
Never.  He  skouhl  never  in  mere  wantonness 
disregard  any  law  of  Congress  that  may  be 
passed.  Shall  he  execute  all  law  ?  Let  me 
answer  that  question  by  referring  you  to  the 
argument  of  the  gentWiun  whom  I  have  just 
named.  I  refer  to  pages  814,  816,  and  817 ; 
and  I  beg  leave  to  say  that  I  take  issnc  with 
the  Manager  in  the  positions  wbicbbe  has  taken 
on  this  sui^eet,  almost  entirely.     He  says: 

"If  a  law  be  in  tact  unconstitutional  it  may  be 
repealed  by  Coagiiu.  oi  it  mar,  poaibly"— 

Just  possibly — 

'*  when  a  case  duly  arises,  be  annnlled  In  its  nncon- 
stitotional  features  by  the  Supremo  Oonrt  of  the 
United  States.  The  repeal  of  the  law  is  a  Kscislative 
act:  the  declaration  by  the  court  that  it  is  unconsli- 
tutioual  is  a  judicial  net;  bnt  the  uoirer  to  repeal 
or  to  iuiiml  or  to  set  aside  a  law  of  tho  United  Stiites 
is  ill  no  anpeot  of  tho  case  an  exeouUva  power.    It  is 
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made  the  dnty  ofthe  Ezecatire  to  take  esre  that  the 
lawa  be  faithAiUr  executed— an  iikiunctiOB  wholljr 
iDcoiuijteni  iriih  the  theory  that  it  U  in  the  power 

of  the  Executive  to  repeal  or  annul  or  diiponsc  wUh 
tho  laiTS  of  the  land.  To  the  Prejidont  in  the  per- 
formance of  hii  oxeoutiro duties  all  laws  arealike. 
He  oan  enter  into  no  inauiry  as  to  thoir  expediency 
or  conitUutionality,  All  laws  are  presumed  to  bo 
oonftitntional,  and.  whether  in  factoonititutinnal  or 
■Mt,  it  ia  the  duty  of  the  Bxecutivesoto  regard  them 
wlule  they  hare  the  foria  of  law." 

That  is  the  last  congressional  theory  I  have 
heard.     Let  me  read  farther : 

"Hence  it  follows  that  the  crime  of  tho  President 
is  not,  either  in  fast  or  aa  set  forth  in  the  articles  of 
impeachment,  that  he  has  violated  a  constitutional 
law,  but  hill  crime  is  that  he  has  violated  a  law,  and 
in  his  defense  no  inqairy  oan  bo  made  whether  the 
law  is  coBstitational." 

So  that,  according  to  the  reasoning  of  the 
Manager,  if  now  here  on  this  inquiry  you 
should  be  of  the  unanimous  opinion  that  the 
law  for  the  alleged  violation  of  which  the  Pres- 
ident is  impeached  was  unconstitutional,  yet 
you  would  have  to  go  on  and  convict  him  of 
the  commission  of  a  crime  in  the  fact  that  he 
did  not  execute  what  was  not  law.  I  desire  to 
read  a  little  further  on  this  question.  Hear 
the  Manager : 

"The  Senate,  for  the  purpose  of  deoidine  whether 

tho  respondent  is  innocent  or  (uilty,  can  enter  into 
no  inquiry  oa  to  the  constitutionality  of  tho  act, 
which  it  was  the  President's  duty  to  execnte.  and 
which,  upon  his  uwa  answer,  and  by  repeated  official 

cnnfej«ii<ns  and  admissions,  bo  iutentionally,  will- 
fully, deliberately  set  aside  and  violated." 

Let  me  read  again : 

"With  deftsrenee  I  maintain  still  f^irther  that  it  ia 
not  the  right  of  any  Senator  in  this  trial  to  be  gov- 
erned by  any  opinion  he  may  entertain  of  the  con- 
stitutionality or  expedlenoy  of  the  law  in  qaestion. 
Vor  the  purposes  of  this  trial  the  statute  which  the 
President,  upon  his  own  confession,  has  repeatedly 
violated  is  the  law  of  the  land.  Uis  crime  is  that  he 
violated  the  law." 

I  wish  to  read  one  other  passage  from  this 
speech,  to  show  the  startling  doctrines  which 
tne  Manager  has  put  forth,  and  upon  which  it 
seems  the  President  is  to  be  convicted,  accord- 
ing to  his  theory  !     Hear  this : 

"If  the  President  or  Vice  President,  or  any  other 
oiril  officer,  violates  a  law,  his  peril  is  that  be  may 
be  impeached  by  the  House  of  Roprosentatives  and 
oonvioted  by  the  Senate.  This  is  precisely  the  re- 
sponsibility whiol(  the  res^ndent  has  Inottned:  and 
it  would  be  no  relief  to  him  for  his  willful  violation 
of  the  law,  in  tbe  circumstances  in  which  ho  is  now 
placed,  if  tho  eoart  itself  had  proaooneed  the  same 
to  be  uneouotitutional." 

Senators,  in  answering  the  qnestion  whether 
the  President  shall  execute  all  law,  I  beg  to  be 
understood  aa  differing tn  totorxeto  from  the 
gentleman  firom  whose  argument  I  have  just 
read.  If  a  law  be  declared  by  the  Supreme 
Court,  the  third  department  of  this  Govern- 
ment, and,  by  tho  very  terms  of  the  Constitu- 
tion itself,  the  highest  and  final  interpreter  of 
tiie  constitutionality  of  congressional  enact- 
ments, to  be  unconstitutional,  the  President  is 
untme  to  his  position  if  he  execnte  it  in  letter 
or  in  spirit,  or  one  jot  or  tittle  of  it.  Let  me 
tell  the  gentleman,  in  answer  to  his  long  argu- 
mentation upon  this  point,  that  he  makes  no 
distinction  between  law  whatever,  that  if  an  act 
of  Congress  be  unconstitutional  it  is  no  law ;  it 
never  was  law;  it  never  had  a  particle  of  valid- 
ity, although  it  went  through  the  forms  of  con- 
gressional enactment ;  from  the  beginning  ab 
ittitio  it  was  null  and  void,  and  to  execute  it 
is  to  violate  that  higher  law,  tbe  Constitution 
of  the  United  States,  which  declares  that  to 
be  no  law  which  is  in  conflict  with  its  pro- 
visions. 

Wluit  shall  I  say,  then,  in  answer  to  this  ar- 
gument? Shall  he  execute  all  law?  No.  If 
a  law  be  declared  by  the  Supreme  Court  un- 
constitutional be  should  not  execute  iL  If  the 
law  be  apon  its  very  face  in  flat  contradiction 
to  plain  express  provisions  of  the  Constitution, 
as  if  a  law  should  forbid  the  President  to  grant 
a' pardon  in  any  case,  or  if  a  law  should  declare 
that  he  should  not  be  Commander-in-Chief,' 
or  if  a  law  should  declare  that  he  should 
take  no  part  in  the  making  of  a  treaty,  I  say 
the  President  without  going  to  the  Supreme 
Court  of  the  United  States,  maintaining  the 
integrity  of  his  department,  which  for  the  time 


being  is  intrusted  to  him,  is  bound  to  execnte 
no  such  legislation,  and  he  is  cowardly  and 
untme  to  the  responsibilities  of  his  position  if 
be  should  execute  it.     ~ 

But,  Senators,  the  diCBculty  is  not  here.  The 
difficulty  arises  in  doubtful  cases,  in  cases  where 
the  powers  are  not  plainly  and  expressly  stated 
in  the  Constitution ;  and  here  it  is  that  we 
come  to  the  question  in  inquiry  between  us  in 
this  case.  Suppose  an  act  of  Congress  inter- 
pret the  Constitution  in  adoubtful  case  for  the 
first  time,  shall  the  President  execute  it?-  I 
say  yes.  Suppose  an  act,  instead  of  giving  an 
interpretation  for  the  first  time  in  a  doubtful 
ease,  contradicts  a  long  accepted  previous 
interpretation — in  this  supposition  we  are  ap- 
proaching the  case  before  us — what  is  to  be 
done?  To  follow  the  Constitution  is  the  first 
and  paramount  duty  of  the  President,  and  to 
maintain  tbe  integrity  of  hisdepartment  isalso 
a  duty;  and  if  an  act  of  to-day  is  contrary  to 
a  long  established  interpretation  of  the  Consti- 
tution upon  a  qnestion  of  power,  smd  a  fit  case 
presents  itself  where  he  is  required  to  act,  it 
IS  right  and  proper  in  a  peaceable  way.  with  a 
due  regard  to  the  public  welfare,  to  test  the 
accuracy  of  thenew  interpretation  in  the  forum 
which  is  the  highest  and  final  interpreter  of 
such  questions. 

Senators,  with  this  preliminary  observation 
I  propose  to  examine  the  condition  of  this  ques- 
tion at  the  time  the  President  performed  these 
acts ;  but  before  I  do  so  allow  me  to  call  your 
attention  to  afew  rules  of  interpretation.  They 
are  these : 

Acquiescence  by  the  people  and  the  various 
Departments  of  tne  Government  gives  force 
to  any  interpretation.  -  (15  Maryland  Reports, 
p.  468.) 

Let  me  state  another.  It  may  be  a  gi^ve 
question  whether  afirstinterjiretation  is  nght ; 
but  long  acquiescence  in  it,  if  it  be  a  statute, 
makes  another  statute  necessary  to  change  it ; 
if  it  be  a  constitution  it  wonld  require  an 
amendment  of  the  Constitution  to  change  it. 
(4  Gill  and  Johnson,  p.  845.) 

Let  me  give  you  another.  A  long  and  uni- 
form interpretation  becomes  a  fixed  interpret- 
ation. When  a  constitution  early  undergoes 
legislative  interpretation,  and  a  series  of  acts 
are  passed  according  to  such  interpretation, 
covering  say  seventy  years,  even  if  it  were 
doubtful,  such  constant,  long  and  uniform  in- 
terpretation should  remove  the  doubt.  (1  Mary- 
land Reports,  p.  851.) 

I  desire  to  refer  you  to  one  other  rule  before 
I  pass  to  the  argument,  to  be  found  in  1  Story, 
section  four  hundred  and  eight : 

"And,  after  all,  the  mott  unexceptioital  source  of 
eollalcrnl  inierprctalion  is  from  tho  prnctical  exposi- 
tion of  the  Qovernment  itself  in  its  various  Deport- 
ments upon  particular  questions  discussed  and  set- 
tled upon  thoir  own  singlo  merits.  These  approach 
the  nearest  in  their  own  nature  to  yudiciat  exposi- 
tions, and  have  the  eame  general  reeoiiimendation  that 
belongs  to  the  latter.  They  aredecided  apon  solemn 
argument,  pro  re  nata,  upon  a  doubt  raised,  upon  a 
lin  mota^  upon  a  deep  sense  of  their  importance  and 
difficulty,  in  tbe  face  of  the  nation,  with  a  view  to 
present  action,  in  the  midst  of  jealous  interests,  and 
by  men  capabl  e  of  uf^ing  or  repelling  the  grounds  of 
arRnmcntuythcirgenius.  their  comprehensive  learn- 
ing, or  their  doop  moditation  upon  the  absorbing 
topic." 

With  these  preliminarjr  observations,  I  de- 
sire that  you  will  bear  with  me  while  I  pre- 
sent the  question  in  this  form — not  the  ques- 
tion of  the  constitutionality  of  your  tenure-of- 
office  act ;_  I  will  not  challenge  its  constitution- 
ality here  in  your  very  faces ;  you  have  affirmed 
it.  I  beg  you  to  notice,  however,  that  the 
qnestion  which  I  propose  to  consider  is  what 
was  right  and  proper  for  the  President,  the  con- 
dition of  this  qnestion  and  his  own  condition  at 
the  time  he  did  the  act  which  is  set  forth  in 
these  articles.  Observe,  before  I  start  upon 
this  inquiry,  the  law  of  March  2,  1897,  is  eon- 
stUuHonalinterpretation.  By thatlawof March 
2,  1867,  yon  interpreted  tbe  Constitution  that 
the  power  of  removal  was  lodged  in  the  Presi- 
dent and  Senate.  The  previous  law  that  was 
passed  in  1789,  was  also,  as  we  know  from 
the  frequent  utterances  of  those  who  partici- 
pated iu  its  passage,  consiittUional  interpreta- 


Hon;  and  the  qnestion  before  us  is  what  was  the 
condition  of  this  question  iittbc  period  of  time 
to  which  we  are  culling  your  attention,  when 
the  President  acted.  Observe  the  purpose  for 
which  1  have  cited  these  rules.  A  long  acqui- 
escenceby  the  people  and  the  Departments  of 
the  Government  in  any  interpretation  becomes 
a  fixed  interpretation ;  a  long  and  uniform  in- 
terpretation of  tbe  Constitution  for  a  period 
of  seventy  years,  even  if  it  were  a  doubtful 
question,  removes  the  doubt;  and  it  is  in  the 
light  of  those  rules  of  interpretation  that  I  pro- 
pose to  make  thf  inquiry ;  and  I  will  briefly  take 
it  up  in  all  the  departments  of  the  Government. 

How  stands  the  (question  in  the  judicial  de- 
partment? I  admit,  Senators,  that  we  have 
no  res  adjudicata  upon  this  question  ;  the  ex- 
act question  has  never  been  presented  to  tbe 
Supreme  Court  of  the  United  States;  but  we 
have  opinions  from  the  Supreme  Court,  which 
I  proceed  now  to  read. 

In  1889,  in  the  case  of  ex  parte  Hcnnen,  it 
was  declared  by  the  court,  Mr.  Justice  Thomp- 
son delivering  the  opinion : 

"  No  one  denied  the  power  of  the  President  and 
Senate  jointly  to  remove  where  the  tenofe  of  the 
office  was  nut  fixed  by  the  Constitution,  which  was  a 
full  recognition  of  tbe  principle  that  tbe  power  of 
removal  was  incident  to  tbo  power  of  appointment; 
but  it  was  very  early  adopted  as  a  practical  ooostrop- 
tioD  of  the  Constitution  that  this  power  was  vested 
in  tbo  President  alone,  and  suoh  would  appear  to 
have  been  the  legislative  construction  of  the  l>n!>ti- 
tution,  for  in  the  organisation  of  the  three  rroat 
Bopartmcuts  of  State,  War,  and  Treasury,  in  1TS9, 

Srovision  was  mado  for  the  appointment  of  asubor- 
inate  officer  by  tho  head  or  tho  Department,  who 
should  have  charge  of  the  records,  books,  andpappn 
appertaining  to  the  office  when  the  head  of  the  De- 
partment should  be  removed  from  office  by  the  Pres- 
ident of  the  United  States.  When  the  Navy  Depart- 
ment was  established,  in  the  year  179S,  provision  was 
made  for  the  oharge  aud  custody  of  tbe  books,  rec- 
ords, and  documents  of  the  Department  in  cue  of 
vacancy  in  the  office  of  Secretary,  by  removal  or 
otherwise.  It  is  not  here  said  *  by  removal  of  the 
President,*  as  is  done  with  ro^pect  to  the  heads  of 
tho  other  Departments;  yet  there  can  bo  no  doubt 
that  be  holds  his  office  with  the  same  tenure  ss  the 
otbor  Secretaries,  end  is  removable  by  the  President. 
The  change  of  nhroseuloey  arose  probabljr  from  its 
having  become  the  settled  and  well-undentood  con- 
struction of  the  Constitution  that  the  power  of  re- 
moval was  vested  in  tho  President  alone  in  such 
cases,  althongb  the  appointment  of  the  officer  is  by 
tho  President  and  Senate.— 13  Peten,  p.  13!). 

This  is  a  voice  at  least,  an  opinion  at  least, 
from  the  Supreme  Court  upon  this  que^on ; 
not  an  adjudication,  I  acknowledge,  but  aa 
opinion,  in  reference  to  which  we  might  have 
the  right  to  say  that  it  was  pronounced  with 
the  concurrenee  of  the  other  members  of  the 
bench. 

Let  me  call  your  attention  to  another  case 
where  we  have  an  utterance  from  one  of  the 
justices  of  the  Supreme  Court.  I  refer  to  the 
case  of  the  United  States  tw.  Guthrie.  (17 
Howard,  284.)  Tbe  case  went  off  upon  an- 
other  point,  but  in  the  course  of  his  dissenting 
opinion  Mr.  Justice  McLean  said  he  thought 
"  theconstruction"  (the  one  referred  toand  the 
one  claimed  in  behalf  of  the  respondent  in  this 
case)  ' '  wrong,  aud  that  the  late  Supreme  Court 
so  thought,  with  Marshall  at  its  head."  He 
adds,  however,  and  to  this  I  call  special  atten- 
tion: "But  this  power  of  removal  has  been, 
perhaps,  too  long  established  and  exercised  to 
be  now  questioned." 

It  will  be  observed  that  Judge  McLean  refers 
to  Marshall.  Let  us  see  what  Marshall  him- 
self says.  I  refer  you  to  2  Marshall's  Life  of 
Washington,  page  1G2 — the  second,  or  Phila- 
delphia edition,  as  it  is  called.  I  ask  Senators 
to  observe  the  language  of  Marshall  upon  this 
occasion,  for  it  is  a  complete  answer  to  the 
argument  of  the  Manager  the  day  before  yester- 
day in  regard  to  tbe  right  interpretation  of  the 
debate  of  1789.    Marshall  says : 

"  After  an  ardent  disenssion,  which  eonsnmed  sev- 
eral days,  tho  committee  divided,  and  theamendment 
was  negatived  by  a  majority  of  thirl^-foar  to  twenty. 
The  opinion  thus  expressed  by  the  Bouse  of  Kepre- 
sentatives  did  not  explioitly  convey  their  seose  of 
the  Constitution.    Indeed,  ttie  express  grant  of  the 

Eower  to  tho  President  rather  implied  a  right  in  the 
cgislature  to  givo  or  withhold  it  at  their  discre- 
tion. To  obviate  any  miaundetstaading  of  the  prin- 
ciple on  which  tho  question  had  been  decided,  Mr. 
Benson  moved  in  tbe  House,  when  tbo  report  of  the 
Committee  of  the  Whole  was  taken  np.  to  ameod 
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the  second  olaiao  in  tko  bill  so  as  elwrb  to  imply 

the  power  of  removal  to  bo  solely  in  tho  Proeident. 
Ho  eavo  uotico  (but  if  bo  i-hoald  succeed  in  this  he 
would  more  to  striico  out  tho  words  which  hiid  been 
tho  subijeoi  of  debate.  If  those  words  continued,  he 
said,  the  power  of  removiil  by  tho  President  might 
hereafter  appear  to  be  exorcised  by  virtue  of  a  legis- 
Utivo  grant  only,  and  consequently  be  subjected  to 
legislative  instability ;  when  ne  was  well  satis&ed  in 
bisoira  mind  that  it  was  by  fair  construction  fixed  in 
the  Constitation.  The  motion  was  seconded  by  Mr. 
Madison,  and  both  amendments  were  adopted." 

Now,  let  me  give  you  Marshall's  own  words 
as  to  Ibe  result  of  that  debate  : 

"As  the  bill  passed  into  a  law  it  has  ever  beoa 
considered  as  a  full  expression  of  the  sense  of  the 
Legislatare  on  this  importaot  part  of  the  Americao 
Constitution."  • 

That  is  Marshall  to  whom  McLean  referred 
in  his  dissenting  opinion ;  that  is  his  own  lan- 

faage.  I  bare  no  other  references  to  make 
ireclly  to  the  Supreme  Court  or  to  the  judges 
of  that  court ;  bat  while  I  am  upon  the  judicial 
aspect  of  the  question  allow  me  also  to  refer 
you  to  the  opinion  of  Chancellor  Kent,  to  be 
found  in  I  Rent,  page  310.  There,  treating  of 
the  act  of  1789,  ne  says : 

"This  amounted  to  a  legistatiTe  oonstrootion  of 
the  CoDstitutioo,  and  it  has  ever  since  been  acqui- 
esced in  and  acted  upon  as  of  deeisire  authority  in 
the  ease.  It  applies  eqaally  to  every  other  officer  of 
the  Gorernment  appointed  by  the  President  and 
Senate  whose  term  of  duration  is  not  specially  de- 
clared. It  is  supported  by  the  weighty  reason  that 
the  subordinate  officers  in  the  executive  Department 
oncht  to  hold  at  the  pleasure  of  the  head  of  that 
department,  because  he  is  invested  generally,  with 
tho  executive  authority,  and  overy  partici|>ation  in 
that  authority  by  the  Senato  was  an  exception  to  a 
eeoeral  principle  and  ought  to  be  taken  strictly. 
Xhe  President  IS  the  great  responsible  officer  for  the 
faithful  execution  of  the  law,  and  the  power  of  re- 
moval wns  incidental  to  that  duty,  and  might  often 
be  requisite  to  fulfill  it." 

Senators,  you  observe  I  call  your  attention 
to  the  condition  of  this  question  at  the  time  in 
the  court;  I  give  you  two  utterances  from  the 
bench  of  the  conrt ;  I  give  you  the  opinion  of 
Marshall ;  I  give  you  the  opinion  of  Kent  n^on 
tho  point  whether,  doubtful  as  the  question 
was,  it  had  been  interpreted  and  fixed  nt  the 
time  they  gave  those  utterances.  Now,  let  me 
refer  to  the  action  of  the  executive  Depart- 
ment. 

From  the  beginning  of  the  Government  to 
March  2,  1667,  this  has  been  the  uniform  con- 
struction and  practice  of  every  Administration. 
Washington  approved  the  bill ;  Adams's  vote 
passed  it ;  Jefferson  maintained  the  same  posi- 
tion ;  Madison  drew  th^  bill ;  Monroe  and 
Jackson  and  the  Presidents  that  followed  them 
all  maintained  the  same  construction,  and 
every  President,  including  President  Lincoln, 
through  all  our  history  of  eighty  years  and 
twenty  Administrations,  maintained  this  con- 
struction upon  the  question  of  where  tho  power 
of  removal  is  lodged  7  Observe  the  judicial 
department  every  time  its  voice  has  been 
heard  on  this  question,  from  the  foundation  of 
the  Government  until  now,  as  far  as  it  has 
expressed  itself,  has  affirmed  that  the  power 
is  lodged  by  the  Constitution  in  the  President. 
The  executive  department,  from  Washington, 
who  pot  his  name  to  the  bill  that  affirmed  it, 
through  Adams,  who  helped  to  pass  it,  and 
Madison,  who  drew  it;  through  all  the  Presi- 
dents we  have  had  from  the  very  start  of  the 
Government  under  the  Constitution  down  to 
the  present  hour,  every  one  has  acted  upon 
this  construction  and  affirmed  this  practice 
from  the  beginning  until  now. 

I  now  take  you,  gentlemen,  into  the  legis- 
lative department  of  the  Government,  'fbe 
First  Congress  assembled  nnder  the  present 
Constitution  on  the  4th  day  of  March,  1789. 
The  Constitution  provided,  you  will  remem- 
ber, for  Executive  Departments,  and  asso- 
ciated them  with  the  President  as  councilors 
nnd  advisers.  It  became  the  duty  of  this  Con- 
gress to  organize  them.  Very  early  in  the 
session  Mr.  Boudinot  rose  in  his  place  and 
called  the  attention  of  Congress  to  the  fact  that 
the  Executive  Departments  nnder  the  old  Con- 
federation had  come  to  an  end;  that  it  was 
necessary  now  to  organize  new  and  correspond- 
ing ones  nnder  the  new  Constitution,  and  he 
suggested  in  tho  iirst  instance  that  before  they 


legislated  on  thaMubject  titey  should  in  debate 
fix  the  principles  and  determine  the  Dumber 
of  the  Departments  which  it  was  necessary  to 
create.  They  at  once  entered  upon  the  subject, 
and  they  agreed  to  establish  three  D^«rt- 
meots. 

If  the  Senate  intends  to  go  into  recess,  I 
would  be  pleased  if  it  would  do  so  now. 

Mr.  CONELING.  I  mdce  the  ordinary 
motion. 

Mr.  SUMNER.  I  move  that  the  Senate  take 
a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to;  and  at  the  ex- 
piration of  the  allotted  time  the  Chief  Justice 
resumed  the  chair  and  called  the  Senate  to 
order. 

Mr.  GR0E8BECK.  When  the  Senate  went 
into  recess  it  will  be  remembered  that  I  had 
just  begun  to  present  the  condition  of  this 
question  in  the  legislative  department  of  the 
Government.  It  was  brought  to  the  attention 
of  Congress  in  the  first  session  that  was  held 
nnder  the  Constitution.  Very  early  in  that 
session  Mr.  Boudinot,  of  New  Jersey,  rose  and 
presented  the  question  for  consideration,  and 
expressed  his  desire,  as  I  have  intimated,  that 
before  the  bills  should  be  passed  the  House 
should  settle  the-principles  upon  which  they 
should  be  constructed  nnd  the  number  of  De- 
partments that  should  be  created.  Mr.  Mad- 
ison moved  with  him  in  this  matter,  and  I 
think  it  was  his  pen  that  drew  the  bills  that 
were  ailerward  vitalized  into  the  laws  estab- 
lishing the  Departments  of  Foreign  Affairs, 
of  War,  and  of  the  Treasury.  I  need  scarcely 
state  to  the  Senators  here  present,  who  must 
all  of  them  have  examined  this  debate,  the 
principles  upon  which  those  bills  were  con- 
strnclcd  and  eventually  vitalized.  I  mnst  be 
allowed,  however,  in  this  connection,  to  refer 
to  the  argument  of  the  Manager  [Mr.  Botrr- 
irm,]  on  the  day  before  yesterday,  in  which 
he  nndertakes  to  state  the  results  which  were 
reached  in  the  Congress  that  passed  these  laws, 
and  he  states  them  in  this  language : 

"The  results  reached  by  the  Congress  of  1780  are 
conclusive  upon  the  following  points:  that  that  body 
was  of  opinion  that  the  power  of  removal  was  not  in 
the  President  absolutely,  to  bo  exercised  at  all  times 
and  under  all  circumstances;  and  secondly,  that  dur- 
ing the  sessions  of  tho  Senate  the  power  of  removal 
was  vested  in  the  President  and  Senate,  to  be  exer- 
cised by  their  concurrent  netion,  whilo  the  debate 
and  the  votesindicate  that  tho  power  of  the  President 
to  remove  from  office  during  the  vacation  of  the  Sen- 
ate was,  at  best,  a  doubtful  power  under  the  Coosti- 
tttdou. 

I  must  be  allowed  also  to  express  my  astonish- 
ment at  this  summing  up  of  the  results  of  that 
debate  in  1789.  I  have  read  to  you  the  lan- 
guage of  John  Marshall  as  to  the  purpose  of 
uat  debate.  I  have  read  to  yoo  the  utterances 
of  Justiee  Thompson  from  tho  bench  of  the 
Supreme  Court  as  to  the  results  of  thatdebate. 
I  have  cited  you  also  to  tho  opinions  of  Story 
and  of  Kent  as  to  the  results  of  that  debate. 
And  I  here  say,  with  all  respeat  to  the  hon- 
orable Manager,  that  the  statement  of  its 
results  which  he  presents  in  bis  argument 
is  not  authorized  (allow  pe  to  say  it  with 
entire  respect)  by  anything  that  occurred.  I 
say  here  in  the  presence  of  the  Senate,  all  of 
whom  have  examined  more  or  less  that  great 
del>ate  running  through  a  period  of  seven  or 
eight  days  npon  tho  single  question  where  is 
the  power  of  removal  lodged,  that  the  only  poiat 
which  was  discussed  and  finally  settled  was  this : 
is  this  power  lodged  in  the  President  alone,  or 
is  it  lodged  in  the  President  and  Senate ;  and 
they  closed  the  debate  deciding  that  the  power 
was  in  the  President  alone,  and  changed  the 
phraseology  of  the  bills  as  they  were  originally 
drawn  so  that  all  appearance  of  grant  from  the 
Legislature  might  be  avoided,  and  from  the  face 
of  the  bills  it  would  appear  that  the  Legishrture 
intended  to  express  theraaeWes  as  recognizing 
the  power  to  be  by  the  Constitution  directly  in 
the  President,  and  therefore  not  necessary  to 
be  conferred  by  legislative  grant. 

I  have  stated  accurately,  Senators,  the  sub- 
stance of  that  debate.  I  challenge  all  contra- 
diction from  anything  that  transpired  or  from 
anything  that  was.said. 


What  passed  ?  They  paased  the  three  bills 
establishing  three  Departmeata  with  these  feaf 
tares  iaoorporated  into  eaeh  and  all  of  them. 
They  called  them  Executive  Departments ;  they 
madeaprincipalotGcer  called  the  Secretary, who 
wastoperformsucbdutiesasAould  "firomtime 
to  time  beenjoined  on  him  or  intrusted  to  him  by 
the  President"  and  should  "conduct the  busi- 
ness of  the  Department  in  such  manner  as  the 
President  should  from  time  to  tim*  order  and 
instruct"  They  pvoTtded  a  eUef  clerk,  who, 
"  when  the  said  prinoipol  offioer  should  be  re- 
moved from  office  by  the  President,' '  should 
take  charge  of  the  books,  papers,  ^bc  TUsis 
the  general  tenor  of  the  bills  in  referenoe  to 
those  three  Departments.  Sneh  was  the  aolioli 
of  the  First  Congress  of  the  United  States,  a 
Congress  divested  of  all  party  animosity,  of 
all  party  view,  I  may  say  comparatively  dis- 
interested, at  the  very  opening  o^'  the  Govern- 
ment just  starting  nnder  the  new  Constitution. 
Such  was  the  action  of  the  Congress  who  in- 
tended to  fix  for  all  time,  aa  fiir  as  they  aiirht 
fix  it,  the  policy  upon  which  this  particnlar 
power  should  be  regulated  in  the  future ;  and 
in  the  language  of  Marshall,  as  he  expressed 
it  in  the  quotation  whioh  I  read,  in  order  "  to 
avoid^  UffialeUive  insteJtiUiy"  npon  this  very, 
question,  they  took  care  to  so  frame  the  bills 
as  that  they  ^onld  not  take  the  form  of  grant 
from  the  LegislatuK,  and  so  that  it  might  ap- 
pearasconstitationalinterpretationoaly.  They^ 
passed  three  laws  during  that  session  as  I  have 
referred  to  them.  Those  laws  are  in  farce  to 
this  day.  They  ar«  professedly  an  interpret- 
ation of  the  Constitation,  so  declared  by  the 
Sapnme  Coart,  as  I  hove  read  to  you,  not  in 
a  re»  M^'veiieata  ntterance,  but  in  an  opinion 
npon  an  ineideata)  qnestion,  so  declared  and 
treated  by  all  the  Presidents  we  have  had,  so 
declared  by  that  Congress  which  passed  them, 
and  so  regarded  by  every  subsequent  Con- 
gress down  to  the  Thirty-Ninth. 

Senators,  I  will  now  pass  on  nine  years,  to 
1798.  They  then  framed  another  executive 
Deportment  oidled  the  Navy  Department;  and 
they  recognized  the  power  of  removal  in  that 
nnder  this  phraseology :  "In  case  of  vacancy 
by  removal  or  otherwise,"  not  '*  by  the  Presi- 
dent;" still  more  strongly  conveying  the  idea 
that  it  was  a  power  lodged  by  the  Constitation 
in  the  President,  and  needing  no  legislative 
interference.  Upon  that  theonr  they  framed 
the  fourth  Department,  the  Navy  Depart- 
ment. 

I  now  step  down  twenty-seven  years,  to  the 
creation  of  the  Post  Office  Department;  and 
in  that  law  they  recognized  this  arrangement 
in  language  like  this:  "provided,  that  in  case 
of  death,  resignation,  or  removal  from  offiee 
of  the  Postmaster  General,"  without  saying  by 
whom  I  but  they  had  all  these  laws  before  them, 
and  others  to  which  I  shall  refer  which  had  re- 
ceived cooetroction,  and  in  reference  to  which 
it  was  distinctly  ondeistood  that  they  were  in- 
terpretations of  the  Constitution,  aeknowledg- 
ing  the  power  to  be  lodged  in  tho  President, 
and,  therefore,  itwaHnotneeessorythatitshould 
be  conferred  by  express  grant. 

I  pass  on  to  the  Interior  Department,  created , 
in  Maroh,  1840.  We  find  in  that  law  language ' 
like  this : 

"  Who  [the  Secretary]  (hall  hold  his  office  by  the 
same  tenure  and  reeeive  the  same  salary  aa  the  Beo- 
letaries  of  the  other  Departments." 

Under  that  language,  also,  he  was  removable 
at  pleasure.  He  held  his  office  by  the  same 
tenure  as  the  other  Secretaries,  and  could  be 
removed  in  the  same  way. 

Let  me  coll  yonr  attention  to  the  'seventh 
Department,  if  I  may  call  it  that,  the  Attor- 
ney General's  Departmeot.  That  office  was 
established  on  the  24th  day  of  September, 
1789,  and  in  the  law  establishing  it  tb<^re  is 
not  one  word  said  upon  the  subject  of  removal 
or  vacancy.  The  law  is  as  silent  as  the  grave ; 
and  yet,  nnder  the  interpretation  given  to  these 
laws  from  the  beginning  until  now,  the  Attor- 
ney General  has  taken  his  commission  "dur- 
ing the  pleasure  of  the  President  for  the  time 
being,"  and  has  been  subjeet  to  removal  by 


Digitized  by 


Google 


S16 


SUPPLEMENT  TO 


the  Prtflideot,  jastMMiy  other  of  Ue  hewia  of 
tfaeee  Elxeeative  DeputmenU. 

I  have  now  gone  throagh  the  lepal«tioii  es- 
tablishing the  aeten  Executire  DepMtmenta, 
reoging  froM  1789  down  to  1849,  a  ]>ertod  of 
lixty  years.  Bat  this  is  not  aU.  I  might  cite 
jou  to  namberless  other  offices,  assistants  to 
these,  rereane  officers,  postmasters,  and  I 
know  not  what,  estabUsted  all  threagh  this 
period  from  Congress  to  Congress,  with  differ- 
eat  terau }  some  at  pleasate,  some  for  a  fixed 
terM  unless  sooner  removed,  some  indefiattely ; 
aad  yet  all  regarded  asremorabie  by  the  Pre*- 
ident  under  phraseelogy  like  this. 

Mow,  what  shall  we  s«y  of  all  this  legisla 
tion?  I  beoaa  with  the  First  Congress  that  met 
under  the  Constitation ;  I  oome  down  with  yon 
to  the  Thirty-Ninth  Congress  that  passed  the 
eivil-tennre  act ;  and  I  point  yon,  by  the  way, 
from  CoBgresa  to  Congress,  to  laws  that  were 

Ced  b^  these  Congresses  affirming — erery 
of  this  kind  being  an  affirmance — the  conr 
st«HftioB  that  was  started  in  1789,  that  the 
l>ower  of  removal  was  lodged  by  the  Constita- 
tion in  the  President  of  the  United  States.  I 
say  here  by  virtue  of  imperfect  examination 
myself,  but  of  information  upon  which  I  rely, 
.  that  if  you  were  to  gather  the  laws  of  Congress 
from  1780  to  March,  1867,  which  expressly 
aflirm  this  construction,  they  wonld  average 
some  two  or  three  to  every  Congress. 

Now,  how  stands  the  question  ?  What  hare 
we?  Hece  is  a  question  of  constitntiokal  in- 
terpretation. I  betr  the  Senate  to  observe  that 
theae  laws  which  I  have  read  are  in  force ;  they 
are  constitational  interpretations.  The  civil- 
tenure  act  of  1867  may  be  ia  force.  That,  too, 
is  constitutional  interpretation.  Now,  we  come 
to  the  queetioa  of  duty  on  the  i>art  of  the  Presi  - 
dent  in  that  condition  of  legislation.  Every 
department  of  the  Qovemrnent  had  been  down 
to  March,  1867,  of  that  opinion ;  all  the  Presi- 
dents, the  Supreme  Court  to  the  extent  I  have 
statea,  and  every  Coagress.  I  probably  ought 
to  modify  that  stitoment,  but  there  were  some 
seventy  or  eighty  laws  upon  this  subject  be- 
tween 1789  aad  1867  adirmiag  the  same  doc- 
trine by  the  form  in  which  they  acknowledged 
the  power  of  removal.  All  this  occurred: 
this  was  the  oondition  of  the  qnestioQ ;  ana 
now  I  submit  it  to  yon  Senators.  The  law 
of  March,  1667,  is  constitutional  interpreta- 
tioa;  all  these  other  laws  are  constitutional 
interpretation.  Hay  not  human  reason  pause 
here?  _  May  not  human  judgment  doubt? 
What  is  the  condition  of  the  question?  All 
the  Presidents,  every  revered  name  that  ever 
filled  the  office,  affirming  this  doctrine ;  the 
Supreme  Court  uttering  itself  upon  this  doc- 
trine j  thirty-eight  Confesses  affirming  this 
doctnne ;  this  en  one  side,  and  one  Congress 
on  the  other.  May  not  human  reason  pause? 
May  not  human  judgment  doubt?  With  this 
great  preponderance  of  testimony  and  of  con- 
straction  running  Uiron^h  a  penod  of  nearly 
eighty  years,  was  it  criminal  to  stand  with  this 
great  mass  of  preoedents  around  him  and  be- 
lieve as  the  uiiriv-ei(;ht  Congrewes  had  be- 
lieved, as  all  the  President's  bad  believed,  as 
all  that  had  gone  before  him  had  believed : 
was  it  criminal,  I  say,  that  he,  too,  believea 
ill  that  way,  and  thought  that  it  was  a  proper 
case,  it  being  simply  a  qaestion  «f  constitu- 
tional interpretation,  to  pass  to  that  tribunal 
which  has  a  right  higher  than  the  Executive 
and  higher  than  Congress  upon  the  subject 
of  interpretation  T 

_  Do  you  believe,  Senators — this  is  the  ques- 
tion which  I  desire  to  propound  to  you— Hhat 
Andrew  Johnson  at  the  time  I  have  referred  to 
honestly  thought  that  the  Constitation  lodged 
this  power  of  removal  in  the  hands  of  the  Pres- 
ident? Lookback  upon  what  he  had  before 
him  upon  which  to  form  the  opinion,  and  I  put 
again  the  question  to  you,  do  you  believe  he 
honeetly  thought  it  was  so?  lour  law  was 
before  him  j  these  other  laws  were  before  him ; 
and  what  did  he  propose  to  do?  Just  this :  to 
take  up  your  law  as  it  was  and  go  to  that  tribu- 
nal that  could  inform  him  finally  and  effectually 
how  the  queatioa  stood. 


But  what.  Senators,  shall  to  the  effsct  upon 
the  very  question,  admitting  it  as  an  original 
question  to  b«  one  of  doubt,  of  this  long  line 
of  interpretation  in  every  department  of  the 
Gtoremment?  I  read  you  the  rule  that  a  long 
and  uniform  interpretation  makes  a  fixed  inter- 
pretation. A  longandnniform  interpretation, 
say  for  seventy  years,  of  a  doubtful  question 
under  the  Constitution,  would  remove  the 
doubt.  What  rule  shall  we  apply?  We  are 
now  upon  the  subject  of  a  power  not  expressed, 
and  yet  we  want  stability  m  reference  to  theae 
powers  just  as  mudi  as  if  they  were  expressed. 
Stare  deouit,  that  is  the  rule ;  and  without  it 
your  Oovernment  has  no  stability  whatever. 
Can  you  fix  the  interpretation  of  one  of  these 
powers  by  construction  ?  When  shall  it  be  ac- 
complished 7  la  five  hundred  years  ?  I  think 
you  would  all  say  that.  In  four  hundred  years? 
I  think  you  would  all  agree  to  that.  In  two 
hundred  years  ?  Yes.  In  one  hundred  7  Well, 
It  bad  run  on  this  very  question  seventy-eight 
years  of  the  history  of  the  United  States ;  in 
fact,  the  whole  of  its  political  existence.  Stare 
decisit,  if  we  are  to  nave  any  stability  in  ref- 
erence to  our  Constitution.  There  is  not 
one  half  of  it  written.  Stare  deeui*  is  the  rule 
that  has  preserved  the  English  (Government, 
that  has  no  written  constitution.  In  this  rule 
it  has, found  firm  anchorage  through  century 
after  century  and  throngb  revolution  after  revo- 
lution. _  Are  we  to  have  any  stability  whatever 
in  our  institudons?  Stare  decisis  is  the  rule 
we  must  adopt  and  adhere  to ;  and  on  this  rule 
this  question  stands. 

The  Thirty-Ninth  Congress  alone — very  soli- 
tary in  the  midst  of  all  this  array — has  given 
its  interpretation  to  the  Constitution.  Was  it 
any  better  than  that  of  1789?  Say  it  was  as 
good ;  I  do  not  propose  to  institute  any  com- 

§  arisen ;  I  do  not  say  that  it  was  not  just  as 
ispassionate,  just  as  cool,  in  just  as  good  a 
condition  as  the  other;  but  it  was  no  better 
than  the  Conj^rnsses  which  preceded  it. 

And  this  brings  me  now  to  die  question  :  is 
this  Senate  prepared  to  dra^  a  President  in 
here  and  convict  him  of  cnme,  because  he 
believed  as  every  other  President  believed,  as 
the  Supreme  Court  believed,  as  thirty-eight  of 
the  thirty-nine  Congresses  believed?  Teat  is 
the  question.  Senators,  that  is  the  state  of 
the  question,  and  in  the  condition  of  Andrew 
Johnson  you  can  find  no  criminality  in  what  he 
did.  I  have  put  the  qaestion  to  myself,  putting 
myself  in  his  place,  with  the  views  which  I 
entertain  of  the  President's  duty,  not  to  lie 
down  with  his  hand  on  his  mouth,  and  his 
mouth  in  the  dust  before  Congress,  but  to  stand 
up  as  the  Chief  Magistrate  of  a  nation  whose 
wMb  are  the  shores  of  a  great  continent,  and 
maintain  the  integrity  of  his  department.  He 
shall  execute  your  laws ;  he  shall  execute  even 
the  doubtful  laws ;  but  when  yon  bring  to  him 
a  question  like  this ;  when  he  has  all  this  pre- 
cedent behind  him  and  around  him,  all  these 
voices  sounding  in  his  ears,  as  to  what  is  the 
rightinterpretationofthe  Constitution,  and  only 
one  the  ouier  way,  I  say  you  are  going  too  far 
to  undertake  to  brand  him  with  criminality 
because  he  proposed  to  go  to  the  Supreme 
Court  and  ascertain  how  it  is.  To  go  there  is 
peaceable,  is  constitutional,  is  lawful.  What 
u  that  tribunal  there  for  ?  For  this  very  pur- 
pose. 

1  did  not  state  the  entire  case  in  what  I  have 
said.  I  shoald  have  referred  you  also  to  the 
President's  care,  to  the  proprieties  of  his  con- 
duct in  reference  to  consulting  those  who,  by 
long  usa^  are  the  advisers  and  councilors  of 
the  President  You  shut  out  many  of  those 
inquiries.  Yon  would  not  hear  from  the  de- 
fease npon  these  questions.  Suppose  this: 
suppose  it  to  have  been  brought  to  your  atten- 
tion, Senators,  thatapon  a  question  of  moment 
like  this,  a  serious  question,  in  which  yon 
yourselves  were  interested,  tlie  President  of 
the  United  States  disr^arded  all  the  usages 
that  had  prevailed  in  the  conduct  of  the  Ad- 
ministration among  other  Presidents,  turned 
his  back  upon  his  Cabinet,  held  no  consulta- 
tions, but  going  alone  iu  wilifuineaa  and  dis- 


regnrd  of  those  around  him,  did  the  act ;  it 
wonld  have  been  a  sorry  thing  for  President 
Johnson  if  that  proof  could  have  been  made 
npon  him ;  and  yet  the  fact  that  he  could  prove 
just  the  contrary  was  shut  out.  Is  not  that  a 
matter  to  be  considered  in  determining,  not 
upon  the  constitutionality  of  the  law,  but  npon 
the  question  of  guilt,  for  that  is  the  question 
we  have  before  this  tribunal  f 

Now,  what  was  Mr.  Johnson's  condition? 
He  had  a  Cabinet  officer  who  was  unfriendly 
to  him.  personally  and  politically.  All  the  con- 
fidential relations  between  them  were  broken 
ap.  That  Cabinet  officer  himself  tells  you,  in 
a  letter  tcCongress,  dated  as  lata  as  4th  of 
February — I  r^id  from  page  235  of  the  pro- 
ceedings— that  he  "  has  haano correspondence 
with  the  President  since  the  12th  of  August 
last;"  and  he  further  says  that  since  he  re- 
sumed the  duties  of  the  office  he  has  continDed 
to  discharge  them  "without  any  personal  or 
written  communication  with  the  President;" 
and  he  adds : 

"  Ko  orders  have  been  issued  from  this  Depitt- 
ment  in  the  name  of  the  President,  with  mf  knewl- 
edge.  and  I  have  received  no  orders  from  kua." 

It  thus  appears  that  this  Cabinet  officer  wst 
really  a  new  Executive,  repudiating  the  Presi- 
dent, having  no  official  communication  with 
him,  and  proposing  to  have  none ;  administe^ 
ing  the  duties  of  hia  Department  without  recog- 
nizing even  the  President's  name;  hia  enemy. 
I  will  not  canvass  the  merits  of  these  officers; 
but  the  relation  of  confidence  was  gone  which 
you  will  acknowledge  should  exist ;  for  it  not 
unfrequently  happens,  I  mayyenture  to  say,  that 
you  ask  for  what  takes  place  in  those  Cabinet 
consultations  if  the  President  is  willing  to  re- 
move the  seal  of  secrecy  \  I  think  such  a  request 
as  that  has  been  made  within  six  months  from 
the  lower  House,  if  not  from  the  upper  j  but  wa 
know  this,  that  it  is  a  confidential  relation,  and 
that  when  the  confidence  is  gone  the  relaUon 
is  destroyed.  That  was  the  President's  con- 
dition. Here  was  a  Cabinet  officer,  in  fact, 
who  was  a  sort  of  executive  mnuing  the  office 
in  his  own  name,  not  even  proposing  to  com- 
municate with  the  President.  In  this  con- 
dition of  things  Mr.  Johnson  found  it  to  be  hia 
duty,  as  he  communicated  it  to  General  Sher- 
man, to  make  a  change  in  that  Department 
Let  me  refer  to  Qeneral  Sherman's  language 
on  that  subject.  Qeneral  Sherman  says  on 
page  519,  in  answer  to  a  question  that  was  pat 
to  him: 

"I  intended  to  bo  verr  precise  and  very  short;  bat 
It  appeared  to  mo  neeesaary  to  state  what  1  becsn  to 
state,  that  the  President  told  me  that  the  relatiois 
between  bimaelf  and  Mr.  Stanton,  and  between  H r. 
Stanton  and  the  other  membera  of  the  Cabinet,  were 
■nch  that  he  could  not  exeonte  the  office  which  be 
filled  u  President  of  the  United  State*  witboat  m*k- 
ins  provision  ad  interim  for  that  offioe ;  that  he  bad 
the  right  under  the  law;  he  claimed  to  have  the 
right,  and  his  purpose  was  to  bare  the  office  sdiain- 
istered  in  the  in  tercet  of  the  Armjr  aad  of  the  ovoa- 
trr ;  and  he  offered  me  the  offioe  in  that  view.  Ue 
did  not  state  to  me  then  that  his  purpose  wss  to 
bring  it  to  the  court  directly,  but  for  the  purpose  of 
baring  the  offioe  admiuistered  properly  in  the  inter- 
est of  the  Army  and  of  the  wlu>le  conotry." 

That  was  the  condition  of  things.  Hwo  was 
a  Cabinet  officer  who  refused  all  intercourse. 
Observe,  Senators,  I  do  not  intend  to  go  into 
any  inquiry  as  to  right  or  wrong.  I  merely 
atate  the  naked  fiact.  He  refused  all  inter- 
course. He  carried  on  the  Department  with- 
out communication  with  the  President ;  a  sort 
of  secondary  executive.  The  unity  of  the  Cab- 
inet was  gone.  In  that  oondition  of  things  the 
President  felt  it  to  be  his  duty,  as  Chief  Magis- 
trate, to  make  a  change  in  that  Deparlm«iL 
I  see  before  me  here  tliia  afternoon  more  than 
one  man  who,  if  he  were  in  that  executive 
chair,  would  not  tolerate  such  a  condition  of 
things  in  his  Cabinet.  It  is  utterly  impossible 
to  administer  the  executive  part  of  the  Oov- 
ernment with  division  and  wrangling  and  con- 
troversy and  want  of  confidence  between  all 
the  members  of  it ;  and  in  this  necessity  it  was 
that  Mr.  Johnson  moved  to  procure  a  chaD|[e 
in  that  Department  That  was  the  case,  his 
own  casf,  a  case  pressingupon  him,  not  aon^t ; 
and  in  executing  the  duty,  as  be  conceived  it  to 
'be,  to  ettect  that  change  be  eame  in  conflict 
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with  this  Uyr,  Mid  propowd  to  Iwve  ita  oonsti- 
tution&l  validity  tested^ 

But,  says  the  geatleman,  [Mr.  Boutwbll,] 
be  did  not.  I  answer  that  he  did.  The  peti- 
tion for  a  writ  of  guo  vxtrraHio  was  prepared; 
and  if  these  proceedings  had  notbeea  iusdtated 
it  would  have  been  filed.  But  how  would  he 
have  been  laughed  at,  how  would  he  have 
been  ridiculed  if  he  were  now  conducting  in 
the  Supreme  Court  proceedings  on  q^o  war- 
ranto, a  termination  of  which  could  be  reached 
by  no  possibility  for  about  a  year,  when  at  the 
time  this  thing  was  inaugurated  it  was  reported 
that  he  wastooe  impeached  and  evicted  withip 
ten,  twenty,  or  thirty  days?  The  case  was 
brought  here.  He  did  prepare,  bat  be  had  no 
opportunity  to  put  it  to  a  oonstitntional  test. 
Mr.  Stanton  brought  a  suit  against  Mr.  Lorenao 
Thomas.  He  had  him  arrested.  There  wa* 
the  opportunitj^.  By  reason  of  that  he  could 
reach  the  decision  instantly,  and  how  the  Pres- 
ident snatched  at  it;  and  how  it  was  snatched 
away  from  him  that  he  might  not  have  the  op- 
portunity of  testing  the  constitutionality  of  the 
law !  So  that  the  President  stands  fairly  on 
this  guestton. 

Talk  of  force  here  I  Where  is  the  foroe7 
Where  is  even  one  single  bitter  personal  inter- 
view in  all  this  transaction?  Not  a  quarrel  of 
words  anywhere.  And  this  is  t^e  performance 
of  the  Executive  who  started  off  to  take  pos- 
session of  one  of  the  Departments  nnder  his 
charge  by  force  I  Well,  Senators,  we  have 
force  in  the  pictures  that  might  easily  be  drawn 
of  the  termination  of  this  transaction.  Force 
is  exhibited,  if  I  may  so  express  myself,  in  that 
cordial  embrace  of  Thomas  and  Stanton,  when 
the  one  stood  with  bis  arm  around  the  other, 
and  ran  his  Angers  affectionately  through  hia 
silver  locks.  That  is  the  force,  the  eonoentra- 
tiott  of  "force,  intimidation,  and  threats  1" 
And  that  is  about  all  yon  can  make  of  it. 

We  offered  to  bring  in  here  the  Cabinet  to 
testify  as  to  what  their  advice  was  npon  that 
subject,  and  you  would  not  hear  that.  Al- 
though it  was  rea  gettat,  if  there  were  such  a 
thing  to  be  found  in  any  transaction,  although 
they  had  consulted  npon  this  very  question, 
although  their  words  were  deeds,  yet  you  would 
not  hear  them ;  you  abut  their  mouths,  and 
(emitted  us  to  the  man  from  Delaware  and  the 
empty  utterances  and  boastings  of  Lorenzo 
Thomas.  What  great  truth-searchersore  these 
Managers  in  tbjs  case!  They  want  us  to  find 
force,  to  find  this  evil  intent  in  the  utterances 
of  this  man  from  Delaware  and  in  the  idle 
conversations  at  an  evening  reception,  or  a 
midnight  masquerade,  of  a  man  "dressed  in 
a  Mttle  brief  authority;"  and  yet  they  will 
not  hear  the  deliberations,  the  consultations 
that  are  held  upon  this  very  qnestion,  when 
the  transaction  is  hot  in  the  mind  of  the  party 
who  is  about  to  perform  it.  There  is  no  rescu- 
ing this  trial  from  the  manifest  imperfeotion 
of  the  testimony  on  that  point. 

Now,  what  was  the  President's  purpose? 
Why  did  the  President — I  put  the  question  to 
mjrself  while  this  matter  was  in  progress — ap- 

Eoint — no ;  it  is  not  an  appointment— why  did 
e  give  this  letter  of  anthority  to  Lorenzo 
Thomas?  He  had  to  do  it.  Senators;  there 
was  no  other  way  he  could  adopt  by  which  he 
could  put  the  case  in  condition  to  test  the  law. 
If  he  had  nominated  to  you  the  office  would 
hare  remained  in  the  exact  condition  in  which 
it  was  without  a  nomination  ;  and  therefore  it 
was  necessary,  by  an  arraugemeut  of  this  kind, 
to  get  some  one  who  could  represent  the  Gov- 
ernment on  that  cjnestion ;  and  that  was  the 
whole  purpose  of  it.  What  was  his  intentioa 
in  all  these  movements  ?  Just  to  get  rid  of  this 
defiant,  unfriendly  .Secretary.  Allow  me  to  use 
this  expression  without  conveying  any  personal 
censure;  but  that  was  the  relation  in  which  he 
stood  to  the  President? 
_What  did  he  do  7    In  the  first  piftce  he  ap- 

£lied  to  General  Grant;  and  the  honorafaM 
[anager  had  the  assurance  to  interpret  that 
as  a  mischievous  movement — selecting  a  man 
whom  the  country  delights  to  honor,  in  whoas 
it  has  the  utmost  confidence ;  ay,  in  whom  the 


gentleman  himself  intends  to  express,  ere  kmg, 
still  greater  confidence.  Selecting  such  a  man 
as  that  is  to  be  regarded  as  a  misohievoas  trans- 
action. 

What  next?  The  very  next  step  he  took 
was,  not  to  get  a  dangerous  man,  not  to  get  a 
man  in  whom  yon  lutd  no  confidence.  The 
next  man  was  General  Sherman.  Who  dare 
charge  wickedness  or  bad  purpose  npon  such 
movements? 

What  next?  General  Sherman  would  not 
take  it.  Did  the  President  run  then  after 
somebody  that  was  mischievous,  somebody 
that  would  excite  your  apprehensions,  and 
give  reason  to  fear  that  mischief  might  come 
out  of  the  movement?  No.  The  next  appli- 
cation was  to  Major  General  Thomas.  It 
seems  that  the  President  picked  out  the  three 
men  of  all  others  in  the  nation  who  should 
command  your  favor  in  regard  to  the  pur- 
poses he  had  in  view.  No ;  you  cannot  make 
his  conduct  mischievous.  He  had  one  pur- 
pose, and  that  was  to  change  that  War  De- 
partment, and  it  would  have  delighted  him 
to  make  the  change  and  to  pat  there  perma- 
nently any  competent  man  whom  yon  would 
select;  anything  to  get  rid  of  the  poisoned  con- 
dition of  hia  Cabinet,  and  that  be  mtgui  uu.b 
unity  and  peace  restored  to  it. 

But,  say  the  gentlemen,  he  executed  this 
law  in  other  respects ;  he  chaneed  the  forms 
of  his  commissions ;  be  reported  suspensions 
nnder  this  law.  So  he  did ;  ,and,_  Senators,  it 
is  one  of  the  strongest  facta  in  this  case.  He 
did  not  take  up  this  law  and  tear  it  to  pieces. 
Hiat  is  lawlessness.  _  He  did  not  trample  it 
under  his  feet.  That  is  lawlessness.  He  took 
it  up  to  have  it  interpreted  in  the  cose  that 
pressed  upon  him  individually,  and  in  all  other 
respects  he  executed  it  wilhoat  the  surrender 
of  his  own  convictions.  It  was  said  in  the 
suspension  of  Mr.  Stanton,  for  instance,  that 
be  aeted  under  your  law.  He  did.  I  can 
adjnst  that  suspension  to  the  terms  of  your 
law :  I  can  adjust  it  also  to  bis  own  views ; 
and  instead  of  seizing  npon  that  as  a  subject 
of  censure,  I  tell  you  it  was  an  overture  from 
the  President,  I  know,  to  get  out  of  this  diffi- 
culty, and  to  conciliate  you  in  the  hope  that 
you  would  relieve  and  let  him  have  a  Cabinet 
such  as  any  of  yon  would  deauuid  if  you  were 
in  his  place. 

Look  at  that  suspension ;  look  at  the  mes- 
sage of  suspension.  Ha  tells  you,  "  My  Cab- 
inet— and  Mr.  Stanton  is  the  moat  emphatic 
of  all  of  them — believe  this  law  is  nneonatitu- 
tional."  Mr.  Stanton  was  the  one  who  was 
selected,  as  be  tells  yon  in  the  letter,  to  draw 
the  veto.  I  wish  he  bad  not  had  a  lame  arm 
and  be  could  have  drawn  it.  It  would  have 
been  sharper  than  the  one  yoa  received.  Bat 
he  tdla  you  in  that  act  of  sn^Mnsien  what 
his  views  were  about  the  law.  He  goes  on 
and  tells  yon  farther,  in  that  very  message, 
"  We  had  this  matter  np  in  Cabinet  meeting; 
one  of  the  Secretaries  appointed  by  Mr.  Lin- 
coln said  it  did  not  apply  to  him,  or  to  any 
one  of  those  who  held  over  from  tbe  previons 
term,  and  there  was  no  dissent."  All  those 
opinions  were  in  his  mind.  He  eommunieated 
them  in  the  very  Dsessage  where  yon  say  he 
surrendered  himself  ntterly  to  the  terms  of  the 
tenure-ofeiril-offiee  bilL  He  did  all  that;  and 
it  is  to  hia  credit  that  he  baa  not  roehed  into 
heedless  and  reekleaa  eontroversy  with  the 
law,  but  has  suffered  it  to  be  executed  until 
the  qnestion  of  ita  ooostitationality  is  in  aome 
way  determiaed. 

Now,  |«nt)emen,  I  cmnot  beli0vc>— I  hav« 
been  sitting  here  and  tiateaing  to  the  evidence 
presented  in  thia  caee  for  a  long  time  and  read- 
ing more  or  lees  aboatit,aad  Ihave  never  been 
able  to  come  to  tiie  coB<^sioa  that,  when  all 
these  matters  were  laid  before  the  Senate  and 
understood,  they  could  convict  the  President 
of  criminality  for  what  he  has  4one.  There  is 
no  foroA  Where  is  it  ?  Where  is  tbe  threat  ? 
Where  is  the  intimidation?  Nowhere.  He  did 
try  to  get  into  the  courts.  That  we  know.  He 
did  hia  best  to  get  there ;  ran  after  a  case  by 
which  he  could  have  carried  it  there.     Where 


is  his  eriminality  ?  la  ha  criminal  beoaoae  ha 
did  not  surrender  the  eonvietiona  of  his  mind 
on  the  constitutionality  of  the  act  of  March  2, 
1867  7  So  was  General  Wa^ington  criminal : 
so  was  Adams  criminal.  Tbe  voioea  of  all 
tliese  Presidents  sustain  him  ;  the  voieeaof  all 
the  Congreaaea  behind  him  sustain  him ;  the 
whole  hiator^  of  the  Government  anstMns  him 
in  tbe  position  which  he  took.  How,  then, 
can  yoa  find  crlmtBality  in  hia  conduct  7 

Bat  I  will  harry  on  to  the  second  qneation. 
Let  aa  go  back  a  moataat  before  I  go  forward. 
Betora  with  me  for  an  instaat  to  the  end  of 
that  brief  examination  whieh  I  made  of  the 
right  constraction  of  the  tenare-of-civil-office 
act.  I  told  yon  then  that  if  Stanton  were  not 
included  the  firateight  articles  of  this  impeach- 
ment aabstantially  fell ;  and,  even  if  he  were 
included,  there  could  be  no  criminality  if  the 
President  acted  upon  a  question  of  law  under 
the  advice  of  the  Attorney  General,  who  waa 
officially  designated  for  the  very  purpose  of 
giving  him  that  advice.^  So  that  from  that  point 
of  view  tbe  great  portion  of  the  ease  fain.  I 
have  been  examining  it,  however,  in  this  other 
aspect.  Suppose  SMaton  w«re  under  tbe  la* 
and  we  had  aot  obaerved  it.  I  then  presented 
the  question,  irhara  ia  the  power  of  removal 
lodged?  Although  yoa  have  yonr  own  opin- 
ions, Seiwtors,  npoa  theqnestion,  diflhring  fcwn 
that  of  the  President,  I  see  around  me  gentle- 
men who  argned  npon  it  ably.  There  is  yet 
the  other  quastioa  which  I  have  presented,  and 
which  mast  be  met ;  and  will  yoa,  eaa  you,  eon- 
deun  as  criminal  the  Presideot  baeanse  with 
auch  light  aa  he  had  he  tboaght  dififerently, 
■ad  acted  as  I  have  described  ? 

I  come  BOW  to  the  next  qnestion,  abont  the 
<uitm(er(M  appointment)  and  I  beg yoo  to  ob- 
serve that  if  ■foa  shall  come  to  the  condoeion 
that  the  President  had  tbe  right  to  make  aa  »i 
iMtaWin  appointment,  then  there  is  a  great  ship- 
wreck of  this  impeaohMeat ;  it  nearly  all  tum- 
bles into  ruin.  I  beg  you  again,  when  yon 
oonsa  to  examiae  these  articles,  to  see  how 
many  of  them  are  bailt  apon  the  two  facts, 
the  removal  of  Stanton  and  the  ad  interim 
letter  given  to  Thomas.  Now,  had  he  the 
right  to  make  that  temporary  appointment? 
]&  made  it  nnder  the  act  of  February  13, 
1796.     Allow  me  to  rea4iti 

"  That  in  «Me  of  vaesMiv  in  tb«  offios  of  Saoretary 
of  State.  Saoretarr  of  tlw  Xrnsair.  or  ef  tbo  S«cra> 
tary  of  tbe  Department  of  War.  or  of  any  officer  of 
eftnor  of  the  said  Departments  whose  appointment 
it  not  in  tbe  bead  thereof,  wberet)y  they  cannot  per- 
forin the  duties  of  their  aaid  respective  oSees,  it 
shall  be  lawful  for  the  President  of  the  United 
States,  in  cose  he  shall  think  it  neoessarjr,  to  author- 
iae  any  person  or  persons,  at  hie  diseretion,  to  per- 
form the  duties  of  the  said  respeetive  ofllcei  until  a 
succcssnrbo  appointed  orsuch vacancy befilled:  Pro- 
vided, That  no  one  vacancy  shall  be  snpplied,  in 
maaaarafbreeoid,  Ar  aloaser  term  than  six  months." 

Yon  will  be  pleased  to  observe  that  all  pos- 
sible conditions  of  the  Departments  requiring 
temporary  supply  are  expressed  under  the 
single  word  "  vacancy."  It  covers  removal ; 
it  covers  the  expiration  of  the  term  of  office ; 
it  covers  a  resignation ;  it  covers  absence ;  it 
covers  siekness ;  it  covers  every  possible  con- 
dition of  the  Department  in  which  it  may  be 
necessary  ad  interim  to  supply  the  service. 
This  law  was  passed  Februanr  18, 1795.  There 
has  been  another  act  passed,  partW  covering 
the  same  groand,  under  the  date  of  February 
30,  1M8.  The  oneation  is  now,  does  the  act 
of  February  20,  1808,  repeal  the  aot  of  Feb- 
ruary 18, 1796? 

Senators,  allow  me  to  call  your  attention  to 
a  few  rules  of  interpretation  in  reference  to 
atatntea  before  I  compare  these. 

1.  The  law  does  not  fovor  repeals  by  impli- 
cation. Again,  if  statutes  can  be  construed 
together  they  are  to  stand.  Farther,  a  latter 
statute,  in  order  to  repeal  a  former  one  by  iin- 
pKcatiott,  nmatftiHy  embrace  the  whole  sabject- 
matter  of  it  Still  again,  to  effect  an  entire 
repeal,  all  the  provisions  of  the  previous  stat- 
ute, the  whole  subject-matter  of  it,  mnst  be 
covered. 

Let  me  illnstrate.    Suppose  the  reach  of  a 

statute  extended  from  myself  to  yonder  door, 

>  if  I  might  illnstrate  it  ia  that  way ;  if  a  anbse- 
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^aent  8tatat9  wero  passed  whidi  re&ehed  half 
way,  it  would  repeat  as  mueh  of  the  former 
statute  as  it  overlaid  and  Ipave  the  balance  in 
force.  What  lies  beyond  is  legislative  will, 
Still  uDcecalled,  and  is  just  aa  binding  as  the 
new  statute. 

Now,  we  come  to  the  comparison  of  these 
statutes.  The  statute  of  1795  I  have  read. 
The  statute  of  February  20, 1868,  (12  Statutes- 
at- Large,  p.  656,)  provides  for  the  ease  of 
"  deaw,  resignation,  absence  from  the  seat  of 
Government,  or  siekoeas."  Death,  rewgna- 
tion,  absence,  and  sickness  are  the  only  cases 
covered  by  this  statute.  There  are  two  cases 
that  are  not  provided  for  by  it,  and  they  are 
covered  by  the  statute  of  1796 — removal,  ex- 
piration of  term.  We  are  advised  by  this  sim> 
pie  statement  that  the  reach  of  the  statute  of 
1795  was  beyond  that  of  the  statute  of  Feb- 
ruary 20,  1863,  and  so  much  as  lies  outside, 
beyond  the  latter  statute,  is  still  valid  legislative 
will  by  all  fair  rules  upon  the  subject  of  the 
repeal  of  statutes. 

With  these  few  remarks  upon  that  subject  I 
come  to  the  consideration  of  the  ad  interitn 
question,  and  I  will  ondeavor  to  consider  it 
very  briefly.  From  the  foundation  of  the  Qov- 
erament,  as  yon  have  been  advised  by  my  col- 
league [Mr.  Curtis]  and  others,  it  has  been 
the  policy  of  the  Govecnment  to  provide  for 
these  ad  %nteritn  necessities.  They  are  not  a.^- 
pointments.  No  commission  goes.  There  is 
no  commission  issued  under  the  seal  of  the 
United  States  in  such  cases.  There  is  a  mere 
letter  of  authority.  Such  appointees  are  not 
considered  as  filling  the  office.  I  will  state  a 
case  to  illustrate  the  character  of  an  od  »»■ 
Urim  appointment  and  the  hold  it  takes  upon 
the  office.  When  Mr.  Upshur  was  killed  in 
1S4A  an  ad  interim  appointment  was  made  to 
supply  the  vacancy  occasioned  by  that  aoeidrat, 
and  soon  afterward  the  President  nominated  to 
the  Senate  a  gentleman  to  fill  the  place  per- 
manently. 

When  be  made  that  nomination  he  nomin- 
ated Mr.  Calhoun  in  the  place  of  Mr.  Upshur, 
deceased,  not  even  noticing  the  ad  interisn 
appointee.  That  fairly  illustrates  the  condi- 
tion of  an  a<2  interim  occupant  of  an  office.  It 
has  been  the  policy  of  the  Government  from 
the  beginning  to  furnish  these  supplies  to  the 
necessities  oi  the  fieparUnents  tor  sickness, 
for  absence,  for  resignation,  for  any  of  these 
causes.  An  officer  at  the  nead  of  a  Depart- 
ment dies ;  the  President  may  wish  to  appoint 
some  one  at  a  distance ;  he  may  wish  to  inquire 
before  he  finally  selects  the  person  who  is  to 
fill  the  place.  He  waits,  and  in  the  mean 
time  the  Department — say  the  Treasury  Depart- 
ment, and  others  I  might  name,  mast  be  car- 
ried on,  and  the  ad  interim  i^polotee  steps  in 
and  carries  it  on.  This  occurs  just  as  well 
during  the  session  of  the  Senate  as  in  the  re- 
cess. There  is  not  one  particle  of  difference 
between  a  session  and  a  recess  in  the  applica- 
tion of  this  policy.  The  law  makes  no  difi'er- 
ence.  Take  the  law  of  February  20,  1863 ;  it 
does  not  say  in  the  recess  you  may  act,  but  at 
any  time  according  to  tjte.  necessity  you  may 
act.    That  is  the  rule. 

Now,  Senators,  I  will  .dismiss  thia  part  of 
the  subject  by  calling  your  attention  to  ad  in- 
Urim,  appointmenta  tuat  have  been  made  dur- 
ing the  session  of  heads  of  Departments.  In 
the  first  place  I  give  yon  the  case  of  Mr. 
Nelson,  who  was  appointed  ad  inierim  Secre- 
tary of  State  during  the  session  of  the  Senate. 
I  give  you  the  case  of  General  Scott,  who  was 
appointed  ad  iiUerim  Secretai^yof  War  during 
the  session  of  the  Senate.  I  give  you  the  case 
of  Mr.  Moses  Kelly,  who  was  appointed  ad' 
inierim  Secretary  of  the  Interior  Department 
during  the  session  of  the  Senate.  I  give  you 
the  case  of  Mr.  Holt,  who  was  appointed  dur- 
ing the  session  of  the  Senate  Secretary  of  War 
aa  interim}  but  I  intend  to  linger  a  little  at 
the  case  of  Mr.  Holt.  I  call  the  attention  of 
the  Senate  especially  to  that  case,  for  it  is 
worthy  of  especial  attention  and  considara- 
tiou.  The  case  is  presented  in  a  message 
commuuicuted   to  the  Senatp  by   Presit^ut 


Buchanan  on  the  16th  of  January,  1861,  which 
has  been  put  in  evidence  and  will  be  found  on 
page  583  of  our  proceedings.    I  will  read  the 
message : 
"niht  Senate  of  Ike  Uiuled  SUitei  .• 

"  In  oompli&noe  with  the  resolution  of  the  Senate, 
passed  on  the  10th  inalant,  requesting  me  to  inibrm 
that  body,  if  not  incompatible  with  the  public  in- 
terest, 'whether  John  B.  Floyd,  whose  appointment 
M  Secretur  of  War  was  confirmed  by  the  Senate  on 
the  6th  of  March,  1S57,  still  continues  to  hold  said 
office,  and  if  not,  when  and  how  said  oSice  became 
TacaBt;  and  forthor  to  inform  theBenate  how  and 
by  whom  the  duties  of  said  office  are  aow  discharged ; 
and  if  nn  appointment  of  an  aoting  or  provisional 
Secretary  of  War  has  been  made,  how,  when,  and  by 
what  authority  it  was  so  made,  and  why  tho  fact  of 
■aid  Appointment  has  not  beeacommuaioatod  to  the 
Senate,'  I  have  to  inform  the  Senate  that  John  B. 
Floyd,  tho  late  Secretory  of  tho  War  Department, 
resigned  that  office  on  the  29th  day  of  December  last, 
and  that  on  tho  1st  day  of  January  instant  Joseph 
Uult  was  authoriied  by  mo  to  perform  tho  duties  of 
the  said  office  until  a  successor  should  be  apjiointed 
or  the  vacancy  filled.  Under  this  authority  the 
duties  of  the  War  Dopartment  have  been  performed 
by  Mr.  Holt  liom  the  day  last  mentioned  to  the 
present  time." 

I  call  your  attention.  Senators,  to  this  case 
especially,  for  this  single  reason,  and  it  is  im- 
portant :  the  Senate  itself  took  the  matter 
under  consideration,  and  inquired  of  the  Pres- 
ident what  he  had  done,  why  he  had  done 
it,  and  by  what  authority  he  had  done  it.  In 
other  words,  in  the  cose  of  Holt  the  Senate 
went  into  an  actual  investigation  of  the  ques- 
tion, and  that  is  the  reason  why  I  linger  upou 
it.  The  Senate  asked  the  President,  "Why 
did  you  do  it,  and  why  did  you  not  report  to 
us?"  Full  inquiiy  was  made. by  the  Senate  in 
that  case  into  this  ad  interim  question,  and 
Mr.  Buchanan  replied  as  follows : 

"The  power  to  carry  on  the  business  of  the  Oovem- 
ment  by  means  of  a  provisional  appointment  when 
a  vacancy  occurs  is  expressly  nven  by  the  actof  Fob- 
rnary  13, 17%,  wbioh  enooU  'that  in  case  of  vaoanoy 
in  the  office  of  Secretary  of  State,  Secretary  of  the 
Treasury,  or  of  tho  Secretary  of  the  Department  of 
War,  oranjr  officer  of  either  of  the  said  Departments, 
whoseappointmentisnotintheheod  thereof,  whereby 
they  eaunot  perform  tho  duties  of  their  said  respeet- 
ivo  offices,  it  shall  be  lawful  for  tho  President  of  the 
United  States,  in  case  he  shall  think  it  neoessory,  to 
authorise  any  person  or  persons,  at  his  diseretioD.to 
perform  the  duties  of  the  said  respective  offices  until 
a  successor  be  appointed  or  such  vacancy  be  filled: 
Promdti,  That  no  one  vacancy  shall  be  supplied 
In  manner  aforesaid  for  a  longer  period  than  six 
months.' " 

He  replies  that  he  did  it  under  the  law  of 
1795,  Senators  will  observe.  He  communi- 
cated that  fact  to  the  Senate.  The  Senate  re- 
ceived his  communication,  and  were  satisfied. 
That  is  good  res  adjudicata  on  this  question. 
The  Senate  took  upon  thatoocasion  this  identi- 
cal question  oCad  inierim  appointments  during 
the  session,  investigated  it  thoroughly,  received 
Mr.  Buchanan's  reply  that  he  did  it  under  the 
very  law  nnder  which  we  acted,  and  the  Senate 
concurred.  There  was  no  censure.  If  the 
Senate  did  not  censnre  that  act,  will  they  drag 
President  Johnson  here  as  a  criminal  and  brand 
him  with  crime  tor  his  act  7  I  think  not.  The 
cases  are  idenUcaL  You  cannot  discriminate 
between  them.  Both  were  done  under  the 
same  law,  both  done  during  the  session,  both 
exactly  alike.  The  one  was  not  censured. 
Shall  the  other  be  made  the  ground  of  criminal 
condemnation  of  Prraident  Johnson? 

I  proceed  now  to  glance  at  the  Emory  article, 
and  I  shall  simply  glance  at  it.  Senators.  1 
do  not  intend  to  linger  upon  such  a  charge  as 
this.  It  makes  a  great  noise  in  the  articles  ; 
but  it  is  very  harmless  in  the  proof.  What  is 
the  proof  to  sustain  it  ?  The  President  bad 
an  interview  with  General  Emory,  and  in  the 
course  of  that  interview  General  Emory  in- 
formed him  of  the  passage  of  a  certain  law  by 
which  he  as  Commander-in-Chief  was  divasted 
of  the  authority  to  issue  commands  direetly, 
but  they  must  pass  through  the  General-in- 
Chief.  They  had  a  convenation  npon  the 
subject,  and  the  President  remarked  in  the 
course  of  that  conversation  that  the  law  was 
unconstitutional.  He  had  said  it  to  you ;  he 
did  not  say  anything  more  to  Em(#y ;  and 
that  is  the  enormous  crime  he  committed  un- 
der article  nine.  He  said  the  law  was  uncon- 
stitutional. What  of  that?  It  is  in  evidenoe 
before  you,  and  aaoonttadictod.     Secretary 


Welles  tells  yon  that  the  President  had  been 
informed  that  there  were  unusual  movements 
of  troops  going  on  in  the  city  the  night  before, 
and  Secretary  Welles  called  npon  the  Presi- 
dent to  advise  him  of  that  fact,  and  the  Presi- 
dent said  he  would  inquire  about  it.  He  did. 
He  sent  a  note  to  General'  Emory j  General 
Emory  waited  upon  him  and  ^ve  him  the  in- 
formation. That  is  all.  Is  it  not  explained 
why  he  sent  for  General  Emory  7  Does  any- 
body contradict  it?  No.  The  titne,  the  oc- 
casion, everything  in  the  transaction,  adjusts 
itself  to  that  explanation  and  to  no  other. 
Here  waa  a  President  whom  yon  had  subordi- 
nated to  an  inferior  officer — 1  mean  to  the  ex- 
tentof  requiring  him  to  pass  his  orders  through 
an  inferior  officer — who  having  heard  these 
rnmors  of  military  movements  going  on,  and 
being  called. upon  byone  of  his  Cabinet  officers 
to  look  into  it,  responded,  "  I  vrill  inquire;" 
and  he  did.  That  is  all  there  is  of  article  nine. 
I  will  not  delay  npon  it  any  longer. 

I  now  come  to  article  ten.  I  shall  leave  the 
labored  discussion  of  this  article  to  my  col- 
league [Mt.  Evartb]  who  is  to  come  after  me. 
But  I  wish  to  say  just  a  few  words  about  it  1 
refer  yon  in  reply  to  this  whole  article  to  tlie 
constitutional  provision  bearing  upon  this  sub- 
ject, denying  to  Congress  the  right  to  ahridge 
the  freedom  of  speech.  Are  there  any  limita- 
tions to  this  privilege?  Does  it  belong:  only  to 
the  private  citizen  7  Is  it  denied  to  officers  of 
the  Government  7  May  not  the  Executive  freely 
canvass  the  measures  of  any  other  departmentT 
May  Congress  set  itself  up  as  the  standard  of 
good  taste  7  Has  it  authority  to  prescribe  the  , 
mles  of  presidential  decorum?  Will  it  not  be 
quite  enough  if  Congress  will  preserve  its  own 
dignity?  '  Shallit  dictate  the  forms  of  exjires- 
sion  in  which  it  may  be  referred  to  7  Can  jou 
punish  in  the  fomm  of  impeachment  what  Con- 
gress cannot  forbid  in  the  form  of  law  7  These 
are  pertinent  qnestions  bearing  npon  article 
ten.  Bnt  I  do  not  propose  to  discnss  it  I 
wish  to  present  to  yon.  Senators,  a  little  his- 
tory which  article  ten  very  forcibly  suggests  to 
my  mind. 

In  1798  some  good  people  in  the  country 
seem  to  have  been  operated  upon  very  much 
as  the  Managers,  or  rather  the  House  of  Rep- 
resentatives were  in  this  instance,  and  they  took 
it  into  their  heads  to  get  up  what  is  called  a 
sedition  law,  which  is  very  uke  article  ten.  I 
propose  to  read  it.  The  act  of  July  14, 1798, 
provided : 

"That  if  any  person  shall  write,  print  utter  or 
publish,  or  shall  cause  or  procure  to  be  written, 
printed,  uttered  orpabllshed.  or  ihall  knowinf ly and 
willinsly  assist  or  aid  in  writing,  printing,  uUenog. 
or  publishing  any  false,  soandalous.  and  maheioiu 
writing  or  writings  against  the  Oovemment  of  the 
United  States,  or  either  House  of  the  Concreat  of  the 
United  States,  or  the  President  of  the  United  SlaM. 
with  intent  todefame  the  said  Oovornment,  or  either 
House  of  the  said  Congress,  or  the  said  President, or 
to  bring  thorn,  or  either  of  Uiem,  into  oontempt  or 
disrepute,  or  to  excite  against  them,  o^  either  or  say 
of  thorn,  the  hatred  of  the  good  people  of  the  United 
States,  or  to  stir  up  sedition  within  Uie  United 
Sutes.  or  to  excite  any  aniawfal  eombination 
therein,  for  opposing  or  rosisting  any  law  of  the  but- 
ted States,  or  any  act  of  tho  President  of  tho  UuitM 
States,  done  in  pnrsnanco  of  any  snch  law,  or  of  toe 
powers  in  him  restod  by  the  Oonstitntion  of  tbe 
United  States,  or  to  resist,  oppose,  or  defeat  any  s»cn 
law  or  act,  or  to  aid,  encourage  or  abet  any  liosulo 
designs  of  any  foreign  nation  against  tbe  uuttea 
States,  their peopleor  Oovemment  then  suebMnwo, 
being  thereof  oonviotod  before  any  court  of  the  Wai- 
ted States  having  jurisdiction  thereof,  shall  be  pun- 
ished by  aflnonotexoeediogt2.0(0,aiid  byimpruon- 
meat  aot  exceeding  two  yeatL" 

I  need  not  explain, Senators,  thepurposeof 
this  act  It  expired  by  its  own  limitation.  It 
was  the  most  offensive  law  that  has  ever  been 
passed  since  the  Government  was  organised. 
So  offensive  was  it  that  the  people  would  not 
rest  under  it,  althongh  it  was  passed  to  last  bat 
three  years.  They  started,  as  it  were,  tliehoe 
and  cry  against  everybody  who  defended  it  or 
was  concerned  in  it,  and  hunted  them  to  a 
political  death.  Bnt  it  was  a  good  lavr  com- 
pared with  article  ten.  The  sediticii  law  of 
1798  condemned  what  7  It  condemned  the  act 
of  cooly  and  nnder  no  provocation  or  excite- 
ment preparing  and  pueiigliing  a  lilwl  against 
the  Government  or  any  department  theiebf; 
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but  St)  ckmorons  and  indigoant  were  tho  peo- 
ple over  such  legislation  that  they  broke  it 
down  ;  and  the  consequence  has  been,  so  un- 
popular was  it,  that  Congress  has  not  ventured 
to  pass  a  law  upon  the  subject  of  libel  against 
the  Government  or  any  department  firom  that 
day  to  this.  It  has  been  reserved  for  the  House 
of  Representatives,  through  its  liana^ers,  to 
renew  the  practice  in  a  more  objectionable 
form.  And  I  take  it  upon  myself  to  suggest 
that  before  we  are  to  be  condemned  in  a  court 
of  impeachment  we  shall  have  some  law  upon 
the  subject;  audi  have  ventured  to  draw  up, 
and  I  shall  close  my  examination  of  this  par- 
ticular question  by  presenting  to  yon  the  (uafl 
of  a  bill  which  I  have  made  on  article  ten  of 
this  impeachment.  It  should  have  a  preamble, 
of  coarse.    I  will  proceed  to  read  it : 

Whereu  it  is  hicbly  improper  for  tha  Prwident  of 
the  United  States  or  any  other  officer  of  the  execu- 
tive department  or  of  any  department  to  nj  aoy- 
tbios  tending  to  brin^  ndicole  or  contempt  upon 
the  Coneress  of  tlie  United  States,  or  to  impair  the 
regard  of  tho  good  people  of  the  United  States  for 
tbo  Congren  and  the  legielative  power  thereof, 
(wbioh  all  officen  of  the  Oovernment  ought  inriol  v 
bly  to  preserve  and  maintain;)  and  whereas  (quot- 
ing in  part  from  an  argument  of  the  MaDmret^)  tho 
dignity  of  station,  the  proprieties  of  posi.  ion,  the 
eourtesies  of  ofBcc,  all  of  which  are  a  part  of  the 
eemmon  law  of  the  land,  require  the  Presideot  of 
the  United  States  to  observe  that  gravity  of  deport- 
ment, that  fitness  of  conduct,  that  appropriateness 
of  demeanor,  and  those  amenities  ofbehavior  which 
are  apartoChishigb  official  fanctions;  and  whereas 
he  stands  before  the  youth  of  the  country  as  tne 
exemplar  of  all  that  is  of  worth  in  ambition,  or  that 
is  to  be  sought  in  aspiration,  and  before  the  men  of 
the  eoantry  as  a  grave  magistrate,  and  before  the 
world  as  tho  representative  of  free  inslitntiuus :  and 
whereas  it  is  the  duty  of  Congress,  and  especially  of 
the  UoBse  of  Representatives,  aa  tho  fountain  of 
national  dignity,  to  lay  down  rales  of  decorum,  and 
to  regulate  the  manners  and  etiquette  proper  for 
this  and  every  other  high  otBoor  of  thoOuvorument: 
Therefore, 

Be  it  enaeled.  <^.,  That  if  the  President  or  any  other 
officer  shall  say  anything  displeasing  to  Congress,  or 
cither  branch  thereof,  or  shall  in  any  addresses,  ex- 
temporaneons  or  written,  which  ho  may  be  required 
to  make  in  response  to  oalls  from  the  people,  say 
anything  tending  to  impair  the  regard  of  lUo  people 
for  Congress,  or  either  branch  thereof,  or  if  ho  shall 
use  any  unintelligible  phrases,  such  as  that  "Con- 
gress is  a  lK>dy  banging  as  it  wore  on  the  verge  of  the 
Oovernment,"  or  say  that  it  is  "  a  Congress  of  only  a 
part  of  the  States,"  because  ten  States  are  not  repre- 
sented therein;  or  if  ho  shall  charge  it  in  such  ad- 
dresses with  eaeroaehing  upon  constitutional  rights, 
however  he  may  think;  or  if  he  shall  misquote  or 
carelessly  quote  the  sacred  Scriptures,  or  in  any  of 
aaid  extemporaneous  addresses  use  bod  grammar, 
then,  and  io  either  of  •neh  coses,  he  shall  be  guilty 
of  a  high  misdemeanor,  and  upon  trial  and  conviction 
thereof  shall  be  fined  in  any  sum  not  exceedingtlO.OOO, 
or  imprisoned  not  exceeding  ten  years.   [Laughter.] 

That  is  article  ten.  [Laughter.] 
The  next,  and  last,  is  article  eleven.  Sen- 
ators, I  have  discussed  article  eleven  already 
with  the  exception  of  one  single  feature,  and  that 
is  the  part  of  it  which  charges  obstruction  or 
interference  with  the  law  for  the  reconstruc- 
tion of  the  rebel  States.  That  is  the  only  fea- 
ture in  article  eleven  I  have  not  fully  answered 
iu  the  remarks  I  have  made  in  connection  with 
other  articles.  Now,  what  shall  I  sa^  of  that? 
I  am  glad.  Senators,  that  I  have  nothing  to  say 
npon  the  subject.  What  testimony  has  the 
prosecution  offered  in  support  of  that  charge? 
riiey  offer  this  single  testimony,  and  no  other: 
a  telegram  from  Parsons,  and  a  reply  from  the 
President,  dated  in  the  January  preceding  the 
March  when  the  law  was  passed.  Need  I  pause 
upon  such  proof  of  the  violation  or  obstruction 
of  a  thing  not  t'n  esse  when  the  act  was  done? 
\Vc  heard  a  magniBcent  oration  from  one 
of  the  honorable  Manujgers  two  days  ago ;  but 
the  defect  of  it  was,  it  bad  nothing  to  sup- 
port it.  He  made  his  magnificent  oration, 
sounding  with  sonorous  sentences  through 
this  HiilK  for  about  three  hours,  on  that  tele- 
gram of  January  16,  1867,  which  was  sent  two 
months  before  the  law  was  passed.  That  is  all 
t  ho  proof.     If  we  intend  to  judge  this  case  upon 

iiroof  here  presented,  that  is  all  the  prool  he 
liid  for  a  large  portion  of  his  speech. 

Now,  Senators,  I  have  gone  over  this  cose  as 
far  as  I  intend  to  do  in  my  condition,  though 
not  so  far  OS  I  proposed  to  do  when  I  prepared 
tay  brief.  But  I  know  I  am  to  be  followed  by 
a  gentleman  who  will  go  over  it  step  by  step, 
article  by  article,  in  all  probability,  and  there- 


fore I  feel  the  more  safe  in  omit^ng  a  part  of 
what  I  have  prepared  to  say  and  what  under 
other  circumstances  I  should  have  been  glad 
to  say. '  I  stand  now  beyond  article  eleven,  be- 
yond all  the  articles,  and  I  ask  you  to  look 
back  with  me  upon  the  case.  What  questions 
are  involved  in.  it  7  I  am  happjr  to  be  able  to 
say  that  there  is  no  political  question ;  that  there 
is  no  party  question.  I  was  glad,  the  defense 
was  glad,  the  oounsel  were  glad  of  the  opportu- 
nity of  relieving  you  from  the  embarrassment 
of  any  such  questions.  The  questions  presented 
are  these: 

1.  Where  is  the  power  of  removal  lodged 
by  the  Constitution  7 

2.  Is  Stanton  covered  by  the  ciTil-tenare  act? 
8.  Could  the  President  make  an  ad  uiterim 

appointment? 

4.  Did  he  do  anything  mischievous  in  his 
interview  with  Qeneral  Emory? 

And  then  there  is  this  matter  of  the  liberty 
of  speech,  which,  I  apprehend,  nobody  intends 
to  take  on  his  back  and  carry  as  a  heavy  load 
for  the  rest  of  his  life,  so  that  we  have  no 
political  questions  here.  I  am  glad  it  is  so. 
i'hey  are  dry  questions  of  practice  and  of  law; 
one  of  them  the  oldest  question  in  the  history 
of  the  Government.  And  on  this  statement 
of  the  case,  when  yon  strip  it  of  all  the  verbi- 
age and  rumor  and  talk  ot  every  kind,  stand- 
ing almost  naked  upon  a  few  technical  propo- 
sitions, npon  suck  a  case  wo  ask  your  ju<^ment 
of  acquittal.  We  are  entitled  to  it  beyond  all 
peradventure.  It  almost  shocks  me  to  think 
that  the  President  of  the  United  States  is  to  be 
dragged  out  of  his  office  on  these  miserable 
little  questions,  whether  he  could  make  an 
ad  interim  appointmeht  for  a  single  day,  or 
whether  in  anything  he  did  there  was  so  great 
0^  crime  that  you  should  break  the  even  flow 
of  the  Administrations  of  the  country,  disturb 
the  quiet  of  the  people,  and  impair  their  con- 
fidence in  agreat  degree  inthe  stability  of  their 
Government;  that  you  should,  in  a  word,  take 
possession  oftho  Executive,  and,  what  is  worse 
and  most  unfortunate  in  the  condition  of  things, 
empty  the  office  and  fill  it  with  one  of  your 
own  number.  Not  on  this  case.  Surely  not 
on  this  case.  Senators.  I  cannot  understand 
bow  such  a  thing  can  possibly  be  done.  How 
miserable  ia  this  case  t  An  ad  interim  appoint- 
ment for  a  single  day,  an  attempt  to  remove 
Edwin  M.  Stanton,  who  stood  defiantly,  and, 
right  or  wrong,  had  destroyed  the  harmony  and 
unity  of  the  Cabinet.  I  do  not  speak  in  censure 
of  Mr.  Stanton — such  ia  the  fact.     That  is  all  I 

Senators,  we  have  been  referred  to  a  great 
many  precedents.  I  heard  one  of  the  honor- 
able Managers  talk  two  days  ago  about  Charles 
I,  and  we  have  had  abundance  of  precedents 
submitted  on  the  subject  of  expediency  and 
things  like  that;  policy,  if  yon  please,  as  if 
this  were  a  measure  and  not  a  trial.  We  have 
nothing  to  do  with  measures  in  the  high  court 
of  impeachment.  You  are  tiying  the  defend- 
ant on  the  charges  set  forth  in  these  articles 
and  upon  the  proof  offered  from  the  witness- 
stand,  and  upon  nothing  else.  I,  too,  can 
point  to.those  precedents  to  which  the  gentle- 
men have  called  your  attention — the  miserable 
precedents  which  they  iiave  bronght  up  on  the 
subject  of  impeachment,  even  from, centuries 
back;  and  they  are  to  me,  as  they  should  be 
to  all  of  US,  not  examples  for  imitation,  but 
"beacon  lights  to  warn  us  from  the  dangerous 
rocks  on  which  they  are  kindled."  Let  us 
shun  all  unnecessary  violence.  As  we  sow,  so 
shall  we  reap;  like  begets  like;  violence,  vio- 
lence, and  the  practice  of  to-day  shall  be  the 
precedent  for  to-morrow. 

What  shall  be  your  judgment?  WTiat  is  to 
be  your  judgment.  Senators,  in  this  case? 
Removal  from  office  and  perpetual  disqnalifi- 
oation?  If  the  President  has  committed  that 
for  which  he  should  be  ejected  from  office  it 
were  judiciid  mockery  to  stop  short  of  the 
largest  disqualification  yon  can  im|>ose.  It 
will  be  a  heavy  judgment.  What  is  his  crime, 
ill  its  moral  aspects,  to  merit  such  a  judgment? 
Let.  us  look  at  it. 

Ho  tried  to  pluck  a  thorn  out  of  his  very 


hdart,  for  the  condition  of  things  in  the  Wat 
Department,  and  consequently  in  his  Cabinet, 
did  pain  him  as  a  thorn  in  his  heart.  You  fas 
tened  it  there,  and  you  are  now  osl^d  to  pun- 
ish him  for  attempting  to  extract  it.  What 
more?  He  made  an  ad  interini  appointment 
to  last  for  a  single  day.  You  oould  have  term- 
inated it  whenever  you  saw  fit.  You  had  only 
to  take  up  the '  nomination  which  he  sent  to 
you,  wbieh  was  a  good  nomination,  and  act 
upon  it  and  the  ad  interim  appointment  van- 
ished like  smoke.  He  had  no  idea  of  fastening 
it  npon  the  Department.  He  bad  no  intention 
to  do  anything  of  that  kind.  He  merely  pro- 
posed that  for  the  purpose,  if  the  opportunity 
should  occur,  of  subjecting  this  law  to  a  con- 
stitutional test.  That  is  all  the  purpose  it  was 
to  answer.  It  is  all  for  which  it  was  intended. 
The  thing  was  in  your  hand  from  the  beginning 
to  the  end.  Yon  had  only  to  act  upon  the 
nomination,  and  the  matter  was  settled. 
Surely  that  is  no  crime. 

I  point  you  to  the  cases  that  have  occurred 
of  ad  interim  appointment  after_  ad  interim 
appointment;  but  I  point  especially  to  the 
case  of  Mr.  Holt  where  the  Senate  in  its  legis- 
lative capacity  examined  it,'  weighed  it,  de- 
cided npon  it,  heard  the  report  of  the  Presi- 
dent, and  received  it  as  satisfactory.  That  is, 
for  the  parposes  of  this  trial,  before  the  same 
tribunal  re«  a^ttdiecUa,  I  think,  and  it  will  be 
so  regarded. 

What  else  did  he  do?  He  talked  with  an 
officer  about  the  law.  That  is  the  Emory  arti- 
cle. He  made  intemperate  speeches,  though 
full  of  honest,  patriotic  sentiments;  when  re- 
viled he  should  not  revile  again,  when  smitten 
upon  one  cheek  he  should  turn  the  other. 

But,  says  the  gentleman  who  spoke  last  on 
behalf  of  the  Mani^ers,  he  tried  to  defeat  pa- 
cification and  restoration.  I  deny  it  in  the 
sense  ia  which  he  presented  it — that  is,  as  a 
criminal  aet.  Here,  too,  he  followed  prece- 
dent and  trod  the  path  on  which  were  the  foot- 
prints of  Lincoln,  and  which  was  bright  with 
the  radiance  of  his  divine  utterance,  "charity 
for  all,  malice  toward  none."  He  was  eager 
for  pacification.  He  thonght  that  the  war  was 
ended.  The  drums  were  all  silent;  the  arsenals 
were  all  shot;  the  roarof  tbe  cannon  had  died 
away  to  the  last  reverberations ;  the  armies 
were  disbanded;  not  a  single  enemy  confronted 
us  in  the  field.  Ah.  he  was  too  eager,  too  for- 
giving, too  kind.  The  hand  of  conciliation 
was  stretched  out  to  him  and  he  took  it  It 
may  be  he  should  have  pnt  it  away,  but  was  it 
a  crime  to  take  it?  Kindness,  forgiveness  a 
crime?  Kindness  a  crime?  Kindness  is  omnip- 
otent for  good,  laore  powerful  than  gunpowder 
or  cannon.  Kindness  is  statesmanship.  Kind- 
ness is  the  high  statesmanship  of  heaven  itself. 
The  thunders  of  Sinai  do  but  terrify  and  dig- 
tract  ;  alone  they  accomplish  little ;  it  is  the 
kindness  of  Calvary  tiiat  subdues  and  pacifies. 

What  shall  I  say  of -this  man?  He  is  no 
theorist;  he  is  no  refcurmer;  I  have  looked 
over  his  life.  He  has  ever  walked  in  beaten 
patlis,  and  by  dit  light  of  the  Constitution. 
The  mariner,  tempest  tossed  at  mid-sea,  does  not 
more  certainly  turn  to  his  star  for  guidance  than 
does  this  man  in  trial  and  difficulty  to  the  star 
of  the  Constitution.  He  loves  the  Constitu- 
tion. It  has  been  the  study  of  his  life.  He  is 
not  learned  and  scholarly,  like  many  of  you  ; 
he  is  not  a  roan  of  many  ideas  or  of  much 
speculation ;  but  by  a  law  of  the  mind  he  is 
only  the  trner  to  that  he  does  know.  He  is  a 
patriot,  second  to  no  one  of  you  in  the  measure 
of  his  patriotism.  Ueloves  his  country;  he  may 
be  full  of  error;  I  will  not  canvass  now  his 
views;  but  he  loves  his  country;  he  has  the 
conrage  to  defend  it,  and  I  believe  to  die  for  it 
if  need  be.  His  courage  and  his  patriotism 
are  not  without  illustration. 

My  colleague  [Mr.  Nelson]  referred  the 
other  day  to  the  scenes  which  occurred  in  this 
Chamber  when  he  alone  of  twenty-two  Sen- 
ators remained ;  even  his  State  seceded,  but 
he  remained.  That  was  a  trial  of  his  patriot- 
ism, of  which  many  of  you,  by  reason  of  your 
locality  yonr  and  life-long  association,  know 
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nothing.  How  bis  Toice  rang  oat  in  thi<  Hall 
in  the  honr  of  alarm  for  the  good  canse,  and  in 
dennnciation  of  the  rebellion.  Bat  be  did  not 
i«in^n  hgre;  it  was  a  pleasant,  honorable, 
safe,  and  easy  position ;  but  he  was  wanted 
for  a  more  difficalt  and  arduous  and  periloas 
•enrice.  He  faltered  not,  bat  entered  upon  it. 
That  was  a  trial  of  his  courage  and  patriotism 
of  which  some  of  70a  who  now  sit  in  judgment 
on  more  than  his  life  know  nothing,  i  have 
often  thought  that  those  who  dwelt  at  the 
North,  safely  distant  from  the  collisions  and 
strife  of  the  war,  knew  but  little  of  its  actual, 
trying  dangers.  We  who  lived  on  the  border 
know  more.  Our  horizon  was  always  red  with 
its  flame ;  and  it  sometimes  burned  so  near  us 
that  we  could  feel  its  heat  upon  the  outstretched 
hand.  But  he  was  wsntea  for  greater  peril, 
•nd  went  into  the  very  furnace  of  the  war,  and 
there  served  his  country  long  and  well.  Who 
of  yoa  have  done  more?  Not  one.  There  is 
one  here  wboae  services  cannot  be  over-esd- 
imrt«d,  as  I  well  know,  and  I  withdraw  all  com- 
parison. 

But  it  is  enoagh  to  sa^  that  his  serrices  were 
great  and  needed ;  and  it  seems  hard,  it  seems 
cruel,  Senators,  that  he  should  be  dragged  here 
•8  a  criminal,  or  that  any  one  who  served  his 
country  and  bore  himself  well  and  bravely 
through  that  trying  ordeal,  should  be  con- 
demned upon  miserable  technicalities. 

If  he  has  committed  any  gross  crime,  shock- 
ing alike  and  indiscriminately  the  entire  public 
mind,  then  oondemn  him ;  but  he  has  rendered 
service  to  the  country  that  entitles  him  to  kind 
and  respectful  consideration.  He  has  prece- 
dents for  everything  he  has  done,  and  what 
excellent  precedents  I  The  voices  of  the  great 
dead  come  to  us  from  the  grave  sanctioning  his 
eourse.  All  our  past  history  approves  it.  How 
can  yoa  single  out  this  man  now,  in  this  condi- 
tion of  tbioga,  and  brand  him  before  the  world, 
put  your  braod  of  infamy  upon  him  because  he 
made  an  ad  iitUrim  appointment  for  a  day ; 
and  possibly  may  have  made  a  mistake  in  at- 
tempting to  remove  Stanton  ?  I  can  at  a  glance 
put  my  eye  on  Senators  here  who  would  not 
endure  the  position  which  he  occupied.  Yon 
do  not  think  it  is  right  yourselves.  Vou  framed 
this  civil-tenure  law  to  give  each  President  his 
own  Cabinet,  and  yet  his  whole  crime  is  that 
he  wants  harmony  and  peace  in  his. 

Senators,  I  will  not  go  on.  There  is  a  great 
deal  that  is  crowding  on  my  tongue  for  utter- 
ance, but  it  is  not  from  my  head;  it  is  rather 
from  my  heart ;  and  it  would  be  but  a  repeti- 
tion of  the  vain  things  I  have  been  saying  the 
Sast  half  hoar.  But  I  do  hope  you  will  not 
rive  the  President  oat  and  Jake  possession  of 
his  office.  I  hope  this  not  fnerely  as  counsel 
for  Andrew  Johnson — for  Andrew  Johnson's 
administration  is  to  me  but  as  a  moment, 
and  himself  as  nothiagin  comparison  with  the 
possible  consequences  of  such  an  act.  No 
good  can  come  of  it.  Senators,  and  how  much 
will  the  heart  of  the  nation  be  refreshed  if  at 
last  the  Senate  of  the  United  States  can,  in  its 
iud^ent  upon  this  case,  maintain  its  ancient 
dignity  and  high  character  in  the  midst  of  storm 
and  passion  and  strife. 

Mr.  GRIMES.  Mr.  Chief  Justioe^  I  move 
that  the  Senate,  sitting  as  a  conrt  of  impeach- 
ment, adjourn. 

The  motion  was  a^eed  to;  and  the. Sen- 
ate, sitting  for  the  trial  of  the  impeachment, 
adjourned. 

HoKDAT,  April  27, 1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant-at-Arms, 

The  Mauaeers  of  the  impeachment  on  the 
part  of  the  House  of  Itepresentatires  and  the 
counsel  for  the  respondent,  except  Mr.  Slan- 
bery,  appeared  and  took  the  seats  assigned  to 
theiu  respectively. 

The  members  of  the  House  of  Representa- 
tives, as  in  Cummiltee  of  the  Whole,  preceded 
by  Mr.  B.  B.  Wasbbcbkb,  chairman  of  that 


committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  condueted  to 
Uie  seats  provided  for  them. 

The  Journal  of  last  Saturday's  proceedings 
of  the  Senate  sitting  for  the  tnal  of  impeach- 
ment was  read. 

The  CHIEF  JUSTICE.  The  first  business 
in  order  is  the  consideradon  of  the  order  sub- 
mitted by  the  Senater  from  Vermont,  [Mr. 
Edkuitdb.  ]    The  Secretary  will  read  the  order. 

The  CUef  Clerk  r«ad  as  follows: 

Ordertd,  That  after  the  si«nm«nts  shall  be  eon- 
elndod,  and  when  the  doors  ahslt  b«  closed  for  da- 
liberstion  upon  tba  final  aaestion,  the  ofBdslreport- 
en  of  the  Senate  shall  take  down  the  debates  upon 
the  final  question,  to  be  reported  in  the  proceedinss. 

Mr.  WILLIAMS.  Mr.  President,  I  propose 
an  amendment  to  the  resolution,  which  I  send 
to  the  Chair. 

The  Chief  Justice  read  the  amendment,  which 
was  to  add  to  the  proposed  order  the  following 
words; 

Bat  no  Senator  shall  apeak  more  than  once,  nor  to 
•xoeod  fifteen  Biiniites,  darisg  such  4«Ub<nratiOB. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  ask 
for  the  reading  of  the  rule  in  relation  to  the 
time  Senators  are  permitted  to  speak.  I  think 
it  is  fifleen  minutes  upon  each  article. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  rule. 

The  Chief  Clerk  read  rule  twenty-three,  as 
follows : 

"XZIII.  Alltheordersanddeelsions  shall  be  made 
and  had  by  yeu  and  nays,  which  shall  be  entered 
on  the  record,  and  without  debate,  except  when  the 
doors  iball  be  closed  for  deliberation,  and  in  that 
ease  no  meeaber  shall  speak  more  than  once  on  one 
(laeetion,  and  for  not  more  than  ten  minutes  on  an 
interlocutory  question,  and  for  not  more  than  fifteen 
minutes  on  the  final  question,  unless  Iv  consent  of 
the  Senate,  to  be  had  without  debate ;  but  a  motion 
to  adjourn  mar  be  decided  without  the  yeaa  and 
nays,  unless  tbey  be  demanded  by  one  fifth  of  the 
members  present." 

Mr.  JOHNSON.  That  is  upon  each  article, 
as  I  supposed. 

Mr.  EDMUNDS.    No,  sir ;  it  is  not. 

The  CHIEF  JUSTICE.  The  question  is  on 
the  amendment  proposed  by  the  Senator  from 
Oregon,  [Mr.  Wllliahs.]  ' 

Mr.  HOWARD.  1  move  to  amend  the 
amendment  by  adding  after  the  words  "  fif- 
teen minutes"  the  words  "on  one  question." 

The  CHIEF  JUSTICE.  The  question  is  on 
the  amendment  proposed  by  the  Senator  from 
Michigan  to  the  amendment  of  the  Senator 
from  Oregon. 

Mr.  SUMNER  called  for  the  j;eas  and  nays, 
and  they  were  ordered  ;  and  being  taken,  re- 
sulted— ^yeas  19,  nays  30 ;  as  follows : 

YEAS — Messrs.  Bu^rd,  Buckalew,  Davis,  Dixon, 
Doolittle,  Feasenden,  Fowler,  Frelinitnuyscn,  Grimes, 
Hendricks,  Howard,  Johnson,  HoCreery,  Norton, 
Patterson  of  Tennessee,  Ssulsbury,  Trumball,  Vick- 
ers  and  Willey— 19. 

NA YS— Meaera.  Cameron,  Cattell,  Chandler,  Conk- 
ling,  Corbelt,  Cractn,  Drake,  Edmunds,  Ferry,  Har- 
lan, Henderson,  Howe,  Morgan,  Morrill  of  Maine, 
Morrill  of  Vermont,  Morton,  Nre,  Patterson  of  New 
Uampahire,  Pomeroy,Ramaey,  Boss,  Sherman,  Slew- 
art,  Sumner,  Tharer,  Tipton.  Van  Winkle,  WiUiams, 
Wilson,  and  Tatea— 30. 

NOT  VOTING— Messrs.  Anthony,  Cole,  Connoss, 
Spragne,  and  Wade — 5. 

So  the  amendment  to  the  amendment  was 
rejected. 

The  CHIEF  JUSTICE.  The  question  re- 
curs on  the  amendment  offered  by  the  Senator 
from  Oregon. 

Mr.  BAYARD.  I  move  to  amend  the 
amendment  by  striking  out  "fifteen"  and 
inserting  "thirty;"  and  on  that!  ask  for  the 
yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — ^yeas  16,  nays  84;  as  follows: 

TEAS— Messrs.  Bayard.  Buckalew,  Corbett,  Davis, 
Dixon,  Dooiiltle.Fessenden,  Fowler,  Orimee,  Hend- 
ricks, Johnson,  MeCreery,  Norton,  Patteooa  of  Ten- 
nessee, Saulsbury,  and  Viokers— 16. 

NAYS— Messrs.  Anthony,Cameron,CattotI,Chand- 
ler.CoBkling.  Cragin,.  Drake,  Bdmunds,  Ferry,  Fre- 
linffaayaen,  llarian,  UendersoD,  Howard.  Howe,  Mor- 
gan, Morrill  of  Maine.  Morrill  of  Vermont,  Morton, 
Nye,  Patterson  of  New  Hampshire.  Pomeioy,  Uam- 
Bey,Ross,t$heriuan,SlRWart,  Sumner,  Thayer,  Tl|itnn, 
Trumbull,  Van  Winkle,  Willey.  WiUiams,  Wilaon, 
and  Yatea— 34. 

NOT  VOTING— Messrs.  Cole,  Cenness.  Sprague, 
and  Wade— t. 

So  the  amendment  to  the  amendment,  was 
rejected. 


The  CHIEF  JUSTICE.  The  qaestion  re- 
curs on  the  amendment  of  the  Senator  fron 
Oregon. 

Mr.  MORTON.  I  move  the  postponement 
of  the  further  consideration  01  this  snbject 
until  after  the  argument  is  concluded  by  the 
counsel  and  the  Managers. 

Mr.  HOWARD.     I  second  that  motion. 

The  motion  to  postpone  was  agreed  to. 

The  CHIEF  JUSTICE.  The  next  business 
In  order  is  the  consideration  of  the  proposed 
new  rules  submitted  by  the  Senator  from  Mas- 
sachusetts. [Mr.  SiniNER.]  The  first  one  of 
them  will  De  read. 

Mr.  SUMNER.  Mr.  President,  I  ask  that 
those  propositions,  which  were  moved  fay  me 
on  Saturday,  muy  go  over  until  after  the  clow 
of  the  argument. 

The  CHIEF  JUSTICE.  If  there  be  ao 
oly'ection  the  proposition  of  the  Senator  from 
Massachusetts  will  be  considered  as  agreed  to, 
and  the  proposed  rules  will  go  over.  Gentle- 
men Managers  on  the  part  of  the  House  of 
Representatives,  you  will  please  proceed  with 
the  argument. 

Hon.  THADDEUS  STEVENS,  one  of  the 
Managers  on  behalf  of  the  House  of  Repre- 
sentatives, addressed  the  Senate  as  follows: 

Mr.  Chief  Justice,  may  it  please  the  court, 
I  trust  to  be  able  to  be  brief  in  ray  remarks, 
unless  I  should  find  myself  less  master  of 
the  subject  which  I  propose  to  discuss  than 
I  hope.  Experience  has  taught  that  nothing 
is  so  prolix  as  ignorance.  I  fear  I  may  prore 
thus  Ignorant,  as  I  had  not  expected  to  take 
part  in  this  debate  nntil  very  lately. 

I  shall  discuss  but  a  single  article — the  oao 
that  was  finally  adopted  upon  my  earnest 
solicitation,  and  which,  if  proved,  I  considered 
then,  and  still  consider,  as  quite  sufficient  for 
the  ample  conviction  of  the  distinguished  re- 
spondent and  for  his  removal  from  office, 
which  is  the  only  legitimate  object  for  which 
this  impeachment -could  be  instituted. 

During  the  very  brief  period  which  I  shall 
occupy  I  desire  to  discuss  the  charges  against 
the  respondent  in  no  mean  spirit  of  malign!^ 
or  vituperation,  but  to  argue  them  in  a  manner 
worthy  of  the  high  tribunal  before  which  I 
appear  and  of  the  exalted  position  of  the 
accused.  Whatever  may  be  thought  of  bis 
character  or  condition^  he  has  been  made  re- 
spectable and  his  conditiou  has  been  dignified 
by  the  action  of  his  fellow-citizens.  Hailing 
accusation,  therefore,  would  ill  become  tills 
occasion,  this  tribunal,  or  h  proper  sense  of 
the  position  of  those  who  discuss  this  question 
on  the  one  side  or  the  other. 

To  see  the  chief  servant  of  a  trusting  com- 
munity arraigned  before  the  bar  of  public 
justice,  charged  with  high  delinquencies,  is 
interesting.  To  behold  the  Cliief  Executive 
Magistrate  of  a  powerful  people  charged  with 
the  betrayal  nf  his  trust,  and  arraigned  for  high 
crimes  and  misdemeanors,  is  always  a  most 
interestingspectacle.  When thechargesagainst 
such  public  servant  accuse  him  of  an  attempt 
to  betray  the  high  trust  confided  in  him  and 
usurp  the  power  of  a  whole  people,  that  he  may 
bscome  their  ruler,  it  is  intensely  interesting  to 
millions  of  men,  and  should  be  discussod  with 
a  calm  determination,  which  nothing  can  divert 
and  nothing  can  reduce  to  mockery.  Such  is 
the  condition  of  this  great  Republic,  as  looked 
upon  by  an  astonished  and  wondering  world. 

The  offices  of  impeachment  in  England  and 
America  are  very  difi°erent  from  each  other  in 
the  uses  made  of  them  for  the  punishment  uf 
offenses;  and  he  will  greatly  err  who  under- 
takes to  make  out  an  analogy  between  them, 
either  in  the  mode  of  trial  or  the  final  result. 

In  England  the  highest  crimes  may  be  tried 
before  tlie  high  court  of  impeachment,  and  the 
severest  punishments,  even  to  imprisonment, 
fine,  and  death,  may  be  inflicted. 

When  our  Constitution  was  framed  all  these 
personal  pnnishments  were  excluded  from  the 
jndgment,  and  the  defendant  was  to  be  dealt 
with  just  so  far  as  the  pnblic  safety  required, 
and  no  farther.     Hence  it  was  made  to  aipply 
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gimplj  to  politicsl  offenses — to  persons  holdini; 
political  positions,  either  by  appointment  or 
election  b;  the  people. 

Tbas  it  is  ai>p«rent  that  ne  crime  containing 
malignant  or  indictable  offenses  higher  than 
misdemeanors  was  necessary  either  to  be  al- 
leged or  proved.  If  the  respondent  was  shomi 
to  be  abusing  his  ofGcial  trust  to  the  injury  of 
the  people  for  whom  be  vas  discharging  pnb- 
Ke  doties,  and  persevered  in  such  abuse  to  the 
injury  of  his  constituents,  the  true  mode  of 
deaiinK  with  him  waste  impeach  him  for  crimes 
or  misaemeanors,  (and  on^the  latter  is  neces- 
sary,) and  thus  remove  him  from  the  office 
which  he  was  abusing.  Nor  does  it  make  a 
particle  of  difference  whether  such  abuse  arose 
from  malignity,  from  unwarranted  negligence, 
or  from  depravity,  so  repeated  as  to  make  his 
continuance  in  office  injutious  to  the  people 
and  dangerous  to  the  public  welfare. 

The  punishment  which  the  law,  under  onr 
Cbnatitution,  authorises  to  be  tniicted  fully 
demonstrates  this  argument:  that  punishmeal 
apon  conviction  extends  only  to  removal  from 
office,  and  if  the  crime  or  misdemeanor  charged 
be  one  of  a  deep  and  wicked  dye  the  culprit 
is  allowed  to  run  at  large,  unless  he  should  be 
pursued  by  a  new  prosecution  in  the  ordinary 
courts.  What  does  it  matter,  then,  what  the 
motive  of  the  respondent  mieht  be  in  his  re- 
peated acts  of  malfeasance  in  office?  Mere 
mistake  in  intention,  if  so  persevered  in  after 
proper  warning  as  to  bring  mischief  upon  the 
community,  is  quits  sufficient  to  warrant  the 
removal  of  the  officer  from  the  place  where 
he  is  working  mischief  by  his  coutinoance  in 
power. 

The  only  question  to  be  considered  is:  is 
the  respondent  violating  the  law  ?  His  perse- 
verance in  gttch  a  violation,  although  it  shows 
a  perverseness,  is  not  absolutely  necessary  to 
his  conviction.  The  great  object  is  the  re- 
moval from  office  and  the  arrest  of  the  public 
injuries  which  he  is  inflicting  upon  those  with 
whose  interests  be  is  intrusted. 

The  single  charge  which  I  had  the  honor  to 
suggest  I  am  expected  to  maintain.  That 
daty  is  a  light  one^  easily  performed,  and 
which,  I  apprehend,  itwill  be  found  impossible 
for  the  respondent  to  answer  or  evade. 

When  Andrew  Johnson  took  upon  himself 
the  duties  of  his  hieh  office  he  swore  to  obey 
the  Constitution  and  take  care  that  the  laws  be 
faithfully  executed.  That,  indeed,  is  and  has 
always  been  the  chief  duty  of  the  President  of 
the  United  States.  The  duties  of  legislation 
sad  adjudicating  the  laws  of  his  country  fall 
in  no  way  to  his  lot.  To  obey  the  commands 
of  the  sovereign  power  of  the  nation,  and  to 
see  that  others  should  obey  them,  was  his 
whole  duty — a  duty  which  he  could  not  escape, 
and  any  attempt  to  do  so  would  be  in  direct 
violation  of  his  official  oath  ;  in  other  words, 
>  misprision  of  perjury. 

I  accuse  him,  in  the  name  of  the  Honse  of 
Representativas,  of  having  perpetrated  that 
foul  offense  against  the  laws  and  interests  of 
his  country. 

On  the  2d  day  of  March,  1867,  Congress 
passed  a  law,  over  the  veto  of  the  President, 
entitled  "An  act  to  regulate  the  tennre  of  cer- 
tain civil  offices,"  the  first  section  of  which  is 
as  follows : 

"BtU  enadtd  by  the  Senate  and  Boute  of  Rtprment- 
aUnf  of  th«  VntteU  Slalei  <if  America  in  Oangren  a*- 
—mhted.  That  every  panon  boldinc  any  eivil  oBm 
to  which  be  has  been  appeintad  by  and  with  the  ad- 
Tioe  and  oonaent  of  the  sennte,  and  every  pemon  who 
may  hereafter  be  appointed  to  any  sueh  office  and 
■ball  become  duly  qoulified  to  act  therein,  ix  and 
shall  bo  entitled  to  hold  luch  office  until  aiaceeoor 
■hall  have  been  in  like  manner  appointed  and  duly 
qualified,  exeept  as  herein  otborwiae  provided:  fro  ■ 
nitUd,  That  the  Seeretariee  of  State,  or  the  Treanury, 
ot  War.  of  the  Navy,  and  of  tbe  lotorior,  the  Pott- 
master  Oenoral,  and  the  Attorney  Seneral,  shall 
hold  theiroffices  re«peetively  for  and  durins  tbe  term 
of  the  Presidont  by  whom  they  may  have  been  ap- 
pointed, and  for  one  month  thereafter,  subject  to 
removal  by  and  with  the  advice  and  conaenl  of  the 
Beaata." 

The  second  section  provides  that  when  the 
Senate  is  not  in  session,  if  the  President  shall 
deem  the  officer  guilty  of  acts  which  require 
Iris    removal  or  suspension,  he  may  be  bus- 
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pended  until  the  next  meeting  of  the  Senate; 
and  that  within  twenty  days  after  the  meeting 
of  the  Senate  the  reasons  for  such  suspension 
shall  be  reported  to  that  body  ;  and,  if  the 
Senate  shall  deem  such  reasons  sufficient  for 
such  suspension  or  removal,  the  officer  shall 
be  considered  removed  from  his  office ;  but  if 
the  Seniite  shall  not  deem  the  reasons  sufficient 
for  such  suspension  orremoval,  the  officer  shall 
forthwith  resume  the  functions  of  his  office, 
and  the  person  appointed  in  his  place  shall 
cease  to  discharge  such  duties. 

On  the  12th  day  of  August,  1867,  tBie  Senate 
t*en  not  being  in  session,  the  President  sus- 
pended Edwin  M.  Stanton,  Secretarv  of  the 
Department  of  War,  and  appointed  U.  S. 
Grant,  General,  Secretary  of  War  ad  interim. 
On  the  12th  day  of  December,  1867,  the  Sen- 
ate being  then  in  session,  he  reported,  accord- 
ing to  the  requirements  of  the  act,  the  causes 
of  such  suspension  to  the  Senate,  which  duly 
took  the  same  into  consideration.  Before  the 
Senate  had  concluded  its  examination  of  the 
qnestion  of  the  sufficiency  of  such  reasons  he 
attempted  to  enter  into  arrangements  by  which 
he  might  obstruct  the  due  execution  of  the 
law,  and  thus  prevent  Edwin  JI.  Stanton  from 
forthwith  resuming  the  functions  of  his  office 
as  Secretary  of  War,  according  to  the  provis- 
ions of  the  aot,  even  if  the  Senate  should 
decide  in  his  favor. 

And  in  furtherance  of  said  attempt,  on  the 
2lBt  day  of  February,  18C8,  he  appointed  one 
LorenaoTboraaa,  by  latter  of  authority  or  com- 
mission, Secretary  of  War  ad  interim,  without 
the  advice  and  consent  of  the  Senate,  although 
tho  same  wasthen  in  session,  and  ordered  him 
(the  said  Thomas)  to  take  possession  of  the 
Dapartmcat  of  War  and  the  public  propertjr 
kppertainiDg  thereto,  nod  to  discharge  the  du- 
ties thereof. 

We  charge  that,  in  defiance  of  frequent 
warnings,  he  has  since  repeatedly  attempted 
to  carry  tliose  orders  into  execution,  and  to 
prevent  Edwin  M.  Stanton  from  executing  the 
laws  appertaining  to  tlie  Department  of  War 
and  from  discharging  the  duties  of  the  office. 

The  very  able  gentleman  who  argued  this 
oase  for  the  respondent  has  contended  that 
Mr.  Stanton's  case  is  not  within  the  provisions 
of  the  aot  regulating  the  tenure  of  certain 
civil  offices,  and  tbat  therefore  the  President 
eoonot  be  convicted  of  violating  that  act.  Hit 
argument  in  demonslraling  that  position  was 
iMt,  I  think,  quite  equal  to  his  sagacity  in  dis- 
oovering  where  the  great  strength  of  the  prose- 
ontion  was  lodged.  He  contended  that  the 
proviso  whioh-tmibraced  tbe  Secretary  of  War 
did  uot  iQclode  Mr.  Stanton,  because  be  was 
not  appointed  by  tho  President  in  whose  term 
the  acts  charged  as  misdemeanors  were  per- 
petrated ;  and  in  order  to  show  that,  he  «oa- 
(ended  that  the  term  of  office  mentioned  dur- 
ing which  ha  was  entitled  to  hold  meant  the 
time  during  which  the  President  who  ap- 
pointed him  actually  did  bold,  whether  dead 
or  alive ;  that  Mr.  Lincoln,  who  appointed 
Mr.  Stanton,  and  under  whose  commissioit  he 
was  holding  indefinitely,  being  dead,  his  term 
of  office  referred  to  had  expired,  and  that  Mr. 
Johnson  was  not  holding  duang  a  partof  that 
term.  That  depends  upon  the  Constitution  and 
the  laws  made  under  lU  By  the  Constitution, 
the  whole  time  from  the  adoption  of  the  Gov- 
ernment  was  intended  to  be  divided  into  equal 
presidential  periods,  and  the  word  "<erm" 
was  technioally  used  to  designate  the  time  of 
each.  The  first  secti6n  of  the  second  article 
of  the  Constitution  provides — 

"  That  th*  Gxeootive  power  ahalt  be  vested  in  a 
President  of  tho  United  Statoi!  of  America.  Uoeball 
bold  his  omco  during  the  term  of  four  years,  and 
tOKCther  with  the  Vice  President,  chosen  for  the  same 
(enm  be  eleoted  as  foUom,"  ka. 

Then  it  provides  that— 

"  In  eaaee  of  removal  from  office,  or  of  his  death, 
resignation,  or  inability  to  ditcharge  the  dnties  of 
•aid  office,  the  some  shall  dovulvo  on  the  Vice  Pres- 
ident, and  Congress  may  by  law  provide  for  thconse 
of  removal,  death,  resignation,  or  inabilily  both 
of  the  President  and  Vice  President,  designating 
what  ofliccr  shall  then  act  lis  President,  and  such 
officer  shall  act  accordingly  until  tho  disability  bo 
1  removed  or  a  President  shall  be  eleoted," 


The  learned  counsel  contends  that  the  Vice 
President,  who  accidentally  accedes  to  tho 
duties  of  President,  is  serving  out  a  new  pres- 
idential term  of  his  own,  aud  thatj  unless  Mr. 
Stanton  was  appointed  by  him,  he  is  not  within 
(he  provisions  of  the  act.  It  happened  that 
Mr.  Stanton  was  appointed  by  Mr.  Lincolii 
in  1862  for  an  indefinite  period  of  time,  and 
was  still  serving  as  his  appointee,  by  and  with 
the  advice  and  consent  of  the  Senate.  Mr. 
Johnson  never  appointed  him,  aud,  unless  he 
held  a  valid  commission  by  virtue  of  Mr.  Lin- 
coln's appointment,  he  was  actine  for  three 
years,  during  which  time  he  expended  billions 
of  money  and  raised  hundreds  of  thousands  of 
men,  without  any  commission  at  all.  To  per- 
mit this  to  be  done  without  any  valid  commis- 
sion would  have  been  a  misdemeanor  in  itself. 
But  if  he  held  a  valid  commission,  whose  com- 
mission was  it?  Not  Andrew  Johnson's.  Then 
in  whose  term  was  he  serving,  for  he  must  have 
been  in  somebody's  term?  Even  if  it  was  in 
Johnson's  term,  he  would  hold  for  four  years 
unless  sooner  removed,  for  there  is  no  term 
spoken  of  in  the  Constitution  of  a  shorter 
period  for  a  presidential  term  than  four  years. 
a\x\,  it  makes  no  difference  in  the  operatioq 
of  the  law  whether  he  was  holding  in  Lincoln's 
or  Johnson'sterm.  Wasitnotin  Mr. Lincoln's 
term?  Lincoln  had  been  eldfetcd  and  retilected, 
the  second  term  to  commence  in  1805,  and  the 
Constitution  expressly  declared  that  that  term 
should  be  four  years. 

By  virtue  of  his  previous  commission  and 
the  uniform  custom  of  the  country,  Mr.  Stantoo 
continued  to  hold  during  the  term  of  Mr.  Lin- 
coln, unless  sooner  removed.  Now,  does  atyf 
one  pretend  that  from  the  4th  of  March,  186& 
a  new  presidential  term  did  uot  commence? 
For  it  will  be  seen  upon  close  examination  that 
the  word  "  term"  alone  marks  the  time  of  thf 
presidential  existence,  so  that  it  may  divide 
the  diftrent  periods  of  office  by  a  well  recog- 
nized rule.  Instead  of  saying  that  tbe  Vice 
President  shall  become  Aesident  upon  his 
death  the  Constitution  says : 

"  In  oaae  of  the  removal  of  the  Pretidentfrom  offioch 
or  of  his  death,  resignation,  or  inability  to  discharge 
the  poweriand  </utin  n{  the  said  office,  thesame  ehaljl 
devolve  on  the  Vice  Preaident." 

What  is  to  devolve  on  the  Vice  Presidentt 
Not  the  presidential  commission  held  by  hts 
predecessor,  but  the  "duties"  which  were 
incumbent  ou  him.  If  be  were  to  take  Mr. 
Lincoln's  term  he  would  serve  for  four  yearsi 
fbr  term  is  the  only  limitation  to  that  office, 
defined  in  the  Constitution,  as  I  have  said 
before.  But  the  learned  counsel  has  contended 
that  the  word  "  term"  of  the  presidential  office 
means  the  death  of  the  President.  Then  it 
would  have  been  better  expressed  by  saying 
that  the  President  shall  hold  his  office  during 
the  term  between  two  assassinations,  and  then 
the  assassination  of  the  President  would  mark 
the  period  of  the  operations  of  this  law, 

II,  then,  Mr.  Johnson  was  servioE  out  one 
of  Mr.  Lincoln's  terms,  there  seems  to  be  no 
argument  against  includingMr.  Stanton  within 
the  meaning  of  the  law.  He  was  so  included 
bv  the  President  in  his  notice  of  removal,  in 
bis  reasons  therefor  given  to  the  Senate,  and  in 
his  notification  to  the  Secretary  of  the  Treas- 
ury ;  and  it  is  too  late,  when  he  is  caught  vio- 
lating the  very  law  under  which  be  professes 
to  act,  to  turn  round  and  deny  that  that  law 
affects  the  case.  The  gentleman  treats  lightly 
the  qnestion  of  estoppel ;  and  yet  really  nothing 
is  more  powerfal,  for  it  is  an  argument  by  the 
party  himself  against  himself,  and  although 
not  pleadable  in  the  same  way  is  just  as  poten- 
tial in  a  case  in  pais  as  when  pleaded  in  a  case 
of  record. 

But  there  is  a  still  more  conclusive  answer. 
The  first  section  provides  that  every  person 
holding  civil  office  who  has  been  appointed 
with  the  advice  and  consent  of  the  Senate,  and 
every  person  that  hereafter  shall  be  appointed 
to  any  such  office,  shall  be  entitled  to  hold  such 
office  until  a  successor  shall  have  been  in  like 
manner  appointed  and  duly  qualified,  except 
as  herein  otherwise  provided.    Then  comes  the 
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proviso  which  the  defendant's  counsel  say  does 
not  embrace  Mr.  Staotoo,  because  he  was  not 
appointed  by  the  President  in  whose  term  he 
was  i-emovcd.  If  he  was  uot  embraced  in  the 
proviso,  then  he  was  nowhere  specially  pro- 
vided for,  and  was  consequently  embraced  in 
the  first  clause  of  the  first  section,  which  de- 
clares that  every  person  holding  any  civil  office 
not  otherwise  provided  for  comes  within  the 
provisions  of  this  act. 

The  respondent,  in  violation  of  this  law,  ap- 
pointed General  Thomas  to  office,  whereby, 
according  to  the  express  terms  of  the  act,  he 
was  guilty  of  a  high  misdemeanor.  But  what- 
ever may  have  been  his  views  with  regard  to 
the  tenure-of-office  act  he  knew  it  was  a  law, 
and  so  recorded  upon  the  statutes.  I  disclaim 
all  necessity  in  a  trial  of  impeachment  to  prove 
the  wicked  or  unlawful  intention  of  the  re- 
spondent, and  it  is  nnwise  ever  to  aver  it. 

In  impeachments,  more  than  in  indictments, 
the  averring  of  the  fact  charged  carries  with  it 
all  that  it  is  necessary  to  say  about  intent.  In 
indictments  you  charge  that  the  defendant, 
"  instigated  by  the  devU,"  and  so  on  ;  and  yon 
might  as  well  call  on  the  prosecution  to  prove 
the  presence,  shape,  and  color  of  bis  majesty, 
as  to  call  upon  the  Managers  in  impeachment 
to  prove  intention.  I  go  further  than  some, 
aud  contend  that  no  corrupt  or  wicked  motive 
need  inatigate  the  acta  for  which  impeachment 
is  brought.  Itisenough  that  they  were  official 
violations  of  law.  The  counsel  have  placed 
great  stress  upon  the  necessitv  of  proving  that 
they  were  willfully  done.  If  ty  that  he  means 
that  they  were  voluntarily  done  I  agree  with 
him.  A  mere  accidental  trespass  would  not  be 
sufficient  to  convict.  But  that'which  is  volun- 
(anVy  done  is  vriUfuUt/  done,  according  to  every 
honest  dcGnition ;  and  whatever  malfeasance 
is  willingly  perpetrated  by  an  office-holder  is  a 
misdemeanor  in  office,  whatever  he  may  allege 
was  his  intention. 

Tlic  President  justifies  himself  by  asserting 
that  ull  previous  Presidents  had  exercised  the 
same  right  of  removing  officers,  for  cause  to 
be  judged  oF  bv  the  President  alone.  Had 
there  been  no  law  to  prohibit  it  when  Mr. 
Stanton  was  removed  the  cases  would  have 
been  parallel,  and  the  one  might  be  adduced 
as  ad  argument  in  favor  of  the  other.  But, 
since  the  action  of  any  of  the  Presidents  to 
which  he  refers,  a  law  bad  been  passed  bv 
Congress,  afler  a  stubborn  controversy  witu 
the  Executive,  denying  that  right  and  prohib- 
iting it  in  future,  and  imposing  a  severe  pen- 
alty npon  any  executive  officer  who  should 
exercise  it;  and  that,  too,  after  the  President 
hud  himself  mudc  issue  on  its  constitutionality 
and  been  defeated.  No  pretext,  therefore,  any 
longer  existed  that  such  right  was  vested  in 
the  President  by  virtue  of  his  office.  Hence 
the  attempt  to  shield  himself  under  such  prac- 
tice is  a  most  lame  evasion  of  the  question 
at  issue.  Did  he  "take  care  that  this  law 
should  be  faithfully"  executed?  He  answers 
that  acts  that  would  have  violated  the  law,  had 
it  existed,  were  practiced  by  his  predecessors. 
How  does  that  justify  his  own  malfeasance  7 

The  President  says  that  be  removed  Mr. 
Stanton  simply  to  test  the  constitutionality  of 
the  teuure-of-office  law  by  a  judicial  decision. 
He  has  already  seen  it  tested  and  decided  by 
the  votes,  twice  given,  of  two  thirds  of  the 
Senators  aud  of  the  House  of  Representatives. 
It  stood  as  a  law  upon  the  statute-books.  No 
case  had  arisen  under  that  law,  or  is  referred 
to  b^  the  President,  which  required  any  judi- 
cial interposition.  If  there  had  been,  or  should 
be,  the  courts  were  open  to  any  one  who  felt 
aggrieved  by  the  action  of  Mr.  Stanton.  But 
instead  of  enforcing  that  law  he  takes  advan- 
tage of  the  name  and  the  funds  of  the  United 
States  to  resist  it,  and  to  induce  others  to  resist 
it.  Instead  of  attempting,  as  the  Executive 
of  the  United  States,  to  see  that  that  law  was 
faithfully  executed,  he  took  great  pains  and 
perpetrated  the  acts  alleged  in  this  article,  not 
only  to  resist  it  himself,  but  to'  seduce  others 
to  do  the  same.  He  sought  to  induce  the  Gen- 
eral-in-Chief of  the  Army  to  aid  him  in  an 


open,  avowed  obstruction  of  the  law  as  it  stood 
unrepealed  upon  the  statute-book.  He  could 
find  no  one  to  unite  with  him  in  perpetrating 
such  an  act  until  he  sunk  down  upon  the  un- 
fortunate individual  bearing  the  title  of  Adju- 
tant General  of  the  Army.  Is  this  taking  care 
that  the  laws  shall  be  faithfully  executed?  la 
this  attempting  to  carry  them  into  effect,  by 
upholding  their  validity,  according  to  his  oathT 
On  the  ower  band,  was  it  not  a  high  and  bold 
attempt  to  obstmct  the  laws  and  take  caie 
that  they  should  not  be  ezecnted  ?  He  mvst 
not  excuse  himself  b^  sa^ying  that  he  ha4 
doubts  of  its  constitationali^  and  wished  to 
test  it.  What  right  had  he  to  be  hunting  up 
excuses  for  others,  as  well  as  himself,  to  vio- 
late thialaw?  Is  not  this  confession  a  mis- 
demeanor in  itself? 

The  President  asserts  that  bo  did  not  re- 
move Stanton  under  the  tenare-of-office  law. 
This  is  a  diitect  contradiction  of  his  own  letter 
to  the  Secretary  of  the  Treasury,  in  which,  as 
he  was  bound  by  law,  ho  communicated  to  that 
officer  the  fact  of  the  removal.  This  portion 
of  the  answer  may,  therefore,  be  considered  as 
disposed  of  by  the  non-existence  of  the  fact, 
as  well  as  by  his  subsequent  report  to  the 
Senate. 

The  following  is  the  letter  just  alluded  ta, 
dated  August  14,  1867  : 

Sia :  Id  compUanco  with  th«  reqniremants  of  the 
act  entitled  "An  act  toreKnlatothe  tenure  of  oertain 
oivil  offices,"  you  are  hereby  Botified  that  on  the 
12th  iostsat  Hon.  Kdwin  il.  Stanton  waa  sMpeadel 
from  bis  office  as  Secretary  of  War,  and  Qeneral  IT.  S. 
Qraut  authorised  and  empowered  to  aot  ai  Secretary 
adinlerim, 

UoD.  SiCBBTABT  OrTBlTEIASUBT. 

Wretched  man  I  A  direct  contradiction  of 
his  solemn  answer  I  How  necessary  that  a 
man  thoald  have  a  good  conscience  or  a  good 
memory  t  Both  would  not  be  out  of  place. 
How  lovely  to  contemplate  what  was  so  assid- 
uously inculcated  by  a  celebrated  Pagan  into 
the  mind  of  his  son:  ''  Virtue  is  truth,  and 
truth  is  virtue."  And  still  more,  virtue  of 
every  kind  charms  us,  yet  that  virtne  is  strong- 
est which  is  effected  by  justice  and  generosity. 
Good  deeds  will  never  be  done,  wise  acta  will 
never  be  executed,  except  by  the  virtaoas  and 
the  conscientious. 

Ma^  the  good  people  of  this  Republic  remem- 
ber this  good  old  doctrine  when  Uiey  next  meet 
to  select  their  rnlers,  and  may  they  select  only 
the  brave  and  the  virtuous. 

Has  it  been  proved,  as  charged  in  this  ar> 
tide,  that  Andrew  Johnson  in  vacation  sus- 
pended from  office  Edwin  M.  Stanton,  who  had 
been  duly  appointed  and  was  t4ien  executing 
the  duties  of  Secretary  of  the  Department  of 
War,  without  the  advice  and  consent  of  the 
Senate ;  did  he  report  the  reasons  for  soeh 
suspension  to  the  Senate  within  twenty  days 
from  the  meeting  of  the  Senate  ;  and  did  the 
Senate  proceed  to  consider  the  sutbciency  of 
such  reasons  7  Did  the  Senate  declare  snch 
reasons  insufficient,  whereby  the  said  Edwin 
M.  Stanton  became  authonzed  to  forthwith 
resume  and  exercise  the  functions  of  Secretary 
of  War,  and  displace  the  Secretary  od  interim, 
whose  duties  were-then  to  cease  and  terminate  ; 
did  the  said  An<lrew  Johnson,  in  his  official 
character  of  President  of  the  United  States, 
attempt  to  obstroct  the  return  of  the  said  Ed- 
win M.  Stanton  and  bis  resumption  forthwith 
of  the  functions  of  his  office  as  Secretary  of 
the  Department  of  War;  andhasbecontinned 
to  attempt  to  prevent  the  dischaige  of  the 
duties  of  said  onice  by  said  Edwin  M.Stanton, 
Secretary  of  War,  notwithstanding  the  Senate 
decided  in  his  favor  ?  If  he  has,  then  the  acts 
in  violation  of  law,  charged  in  this  article,  are 
full  and  complete. 

The  proof^  lies  in  a  very  narrow  cMnpass, 
and  depends  upon  the  credibility  of  one  or  two 
witnesses,  who,  npon  this  point,  corroborate 
each  other's  evidence. 

Andrew  Johnson,  in  his  letter  of  die  31st  of 
January,  1868,  not  only  declared  that  such  was 
his  intention,  but  reproached  U.  S.  Grant,  Gen- 
eral, in  the  following  language : 

"  You  had  found  in  oar  first  conferenee  '  that  the 
President  was  desirous  of  kcepins  Mr.  Stanton  out 


of  oJBce,  xehelhtr  rustained  in  the  mupmfmji  or  not.' 
You  knew  what  reasons  had  induced  the  Pn^irlcnt 
to  aslc  from  you  a  promise;  you  also  knew  tbat  ia 
ease  your  viewsof  d^ty  did  not  oceonl  with  Utii  owe 
oonrictions  it  was  hispurpuso  to  fill  your  place  by 
another  appointment.  Eren  ignoring  the  existence 
of  apMitive  anderetaodiBC  between  as,  those  ooa- 
olasionswareDlainlydedttcIbtoti-om  our  various  cull- 
versationg.  It  is  certain,  however,  that  even  uhdor 
these  (Hnmfflstances  you  did  not  offer  to  return  llio 
plase  to  mr  pomnton.  but,  aoeordlnc  to  your  om 
Matemeat,j>Uo«d  yourself  in  apositionwbere.oeuU 
I  have  anlicipatca  your  action,  I  would  have  beta 
compelled  to  ask  of  yon.  »s  I  was  compelloti  to  iisk 
of  year  predaeesser  in  the  War  DepartiaeDt,  a  letter 
of  reeignation,  or  else  to  resort  to  the  more  disa^rea- 
able  expedien I  of  suspending  you  by  a  saccossot." 

He  thus  distinctly  alleges  that  the  Gcnertl 
had  a  full  knowledge  that  snch  was  his  delib- 
erate intention.  Hard  words  and  injurious 
epithets  can  do  nothing  to  corroborate  or  to 
injure  the  character  of  a  witness ;  but  if  An- 
drew Johnson  be  not  wholly  destitute  of  truth 
and  a  shameless  falsifier  then  this  article  and 
all  its  charges  are  clearly  made  out  by  his  own 
evidence. 

Whatever  the  respondent  may  say  of  th« 
replj  of  U.  8.  Grant,  General,  only  goes  to 
confirm  the  fact  of  the  President's  lawless  at- 
tempt to  obstruct^  the  execution  of  the  act 
specified  in  the  article. 

If  General  Grant's  recollection  of  his  cou- 
versation  with  the  President  is  correct,  then 
it  goes  affirmatively  to  prove  the  same  fact 
stated  by  the  President,  although  it  shows  that 
the  President  persevered  in  his  course  of  deter- 
mined obstruction  of  the  law,  while  the  General 
refused  to  aid  in  its  consummatioa.  No  dif- 
ferences as  to  the  main  fact  of  the  attempt  to 
violate  and  prevent  the  execution  of  the  law 
exist  in  either  statement;  both  compel  the 
conviction  of  the  respondent,  unless  he  should 
escape  through  other  means  than  the  facts 
proving  the  article.  He  cannot  hope  to  escape 
by  asking  this  high  court  to  declare  the  "law  for 
regulating  the  tenure  of  certain  civil  offices" 
nucbostitutional  and  void;  for  it  so  happens — 
to  the  hopeless  misfortune  of  the  respondent — 
that  almogt  eveicy  member  of  this  high  tribunal 
has  more  than  once — twice,  perhaps  three 
times — declared  upon  his  official  oath  that  law 
constitutional  and  valid.  The  unhappy  man  is 
in  this  condition:  he  has  declared  himself  de- 
termined to  obstruct  that  act ;  ha  has,  by  two 
several  letters  of  authority,  ordered  Lorenzo 
Thomas  to  violate  that  law  ;  and  he  has  issued 
commissions  during  the  session  of  the  Senate 
without  the  advice  and  consent  of  the  Senate, 
in  violation  of  law,  to  said  Thomas.  He  must 
therefore  either  deny  his  own  solemn  declara- 
tions and  falsify  the  testimony  of  General 
Grant  and  Lorenzo  Thomas,  or  expect  that 
verdict  whose  least  punishment  is  removal  from 
office. 

But  the  President  denies  in  his  answer  to  Uie 
first  and  the  eleventh  articles  (which  he  in- 
tends as  a  joint  answer  to  the  two  choriges) 
that  he  had  attempted  to  contrive  means  to 
preveutthe  due  execution  of  tlie  law  regulating 
the  tenure  of  certain  civil  offices,  or  bad  vio- 
lated his  oath  "to  take  care  that  the  laws  be 
fiiithfully  executed."  Yetwbilc  he  denies  such 
attempt  to  defeat  the  execution  of  the  laws,  in 
his  letter  of  tltc  31st  of  January,  1808,  be  as- 
serts, and  reproaches  General  Grant  by  the 
assertion,  that  the  General  knew  that  his  object 
was  to  prevent  Edwin  M.  Stanton  from  forth- 
with resuming  the  functions  of  his  office,  not- 
withstanding that  the  Senate  might  decide  in 
his  favor ;  and  the  President  ana  U.  8.  Grant, 
General,  in  their  angry  correspondence  of  the 
date  heretofore  referred  to,  made  an  issue  ef 
veracity — the  President  asserting  that  the  Gen- 
eral had  promised  to  aid  him  in  defeating  the 
execution  of  the  laws  by  preventing  the  imme- 
diate resumption  of  the  functions  of  Secretary 
of  War  by  Edwin  M.  Stanton,  and  that  the 
General  violated  bis  promise;  and  U.  S.  Grant, 
General,  denying  ever  having  finally  made  such 
promise,  although  he  agrees  with  the  President 
that  the  President  did  ottempt  to  induce  him  to 
make  such  promise  and  to  enter  into  aucb  an 
arrange  in  cut. 

Now,  whichever  of  these  gentlemen  may  have 
lost  his  memory,  andfbun^  in  lieu  of  the  troth 

LJiyiiiiicu  uy  XJ  Vv  VJ  -»  1.  v^ 


THE  CONORBSSIONAL  GLOBE. 


the  vision  which  issues  from  the  Ivory  Gate — 
though  who  ean  hesitate  to  choose  between  the 
words  of  a  gallant  soldier  and  the  pettifogging 
of  a  political  liickster? — is  wholly  immaterial, 
so  far  as  the  charge  against  the  President  ia 
concerned.  That  charge  is,  that  the  President 
did  attempt  to  prevent  the  due  execution  of  the 
tenure  of-office  law  by  entangling  the  Oeneral 
in  the  arrangement ;  and  unless  both  the  Pres- 
ident and  the  Qeneral  have  lost  their  memory 
and  mistaken  the  tmtb  with  regard  to  the 
promises  with  each  other,  then  this  charge  is 
made  out.  In  short,  if  either  of  these  gentle- 
men has  correctly  stated  these  facts  of  at- 
tempting the  obstruction  of  the  law  the  Presi- 
dent has  been  guilty  of  violating  the  law  and 
o{  misprision  of  official  perjury. 

But,  again,  the  rresident  alleges  his  rightto 
violate  the  act  regulating  the  tenure  of  certain 
civil  offices,  because,  he  says,  the  same  was 
inoperative  and  void  as  being  in  violaUon  of 
the  Constitution  of  the  United  States.  Does 
it  lie  in  his  mouth  to  interpose  this  plea?  He 
had  acted  under  that  law  and  issued  letters  of 
authority,  both  for  the  long  and  short  term,  to 
several  persons  under  it,  apd  it  would  hardly 
lie  in  bis  mouth  after  that  to  den^  its  validity 
unless  he  confessed  himself  guilty  of  law- 
breaking  by  issuing  such  commissions. 

Let  us  here  look  at  Andrew  Johnson  accept- 
ing the  oath  "  to  take  care  that  tlie  laws  be 
&ithfully  executed." 

On  the  2d  of  March,  18G7,  he  returned  to  the 
Senate  the  "  tenure-of-office  bill" — where  it 
originated  and  had  passed  by  a  majority  of 
more  than  two  thirds — with  reasons  elaborately 
given  why  it  should  not  pass  finally.  Among 
these  was  the  allegation  of  its  unconstitution- 
ality. It  passed  by  a  vot«  of  85 yeas  to  11  nays. 
In  the  House  of  Uepresenlatives  it  passed  by 
more  than  a  two-thirds  m^ority ;  and  when  the 
vote  was  announced  th6  Speaker,  as  was  bis 
custom,  proclaimed  tlie  vole,  and  declared  in 
the  language  of  the  Constitution,  *'that  two- 
thirds  of  each  House  having  voted  for  it,  not- 
withstanding the  objections  of  the  i^resident,  it 
has  become  a  law.' 

I  am  supposing  that  Andrew  Johnson  was  at 
this  moment  waiting  to  take  the  oath  of  office, 
uB  President  of  the  United  States,  "that  be 
would  obey  the  Constitutiou  and  take  care  that 
the  lawsbe  faithfully  executed."  Having  been 
sworn  on  the  Holy  Evangels  to  obey  the  Con- 
sdtution,  and  being  about  to  depart,  he  turns 
to  the  person  administering  the  oath  and  says, 
"  Stop;  I  have  a  further  oath.  I  do  solemnly 
swear  that  I  will  not  allow  the  act  entitled  'An 
act  regnlating  the  tenure  of  certain  civil  offices,' 
just  passed  by  Congress  over  the  presidential 
veto,  to  be  executed ;  but  I  will  prevent  its 
execution  by  virtue  of  my  own  constitutional 
power." 

How  shocked  Congress  would  have  been — 
what  would  the  country  have  said  to  a  scene 
equalled  only  by  the  unparalleled  action  of  this 
same  official,  when  sworn  into  office  on  that 
fatal  6th  da^  of  March  which  made  him  the 
successor  ot  Abraham  Lincoln  I  Certainly  he 
would  not  have  been  permitted  to  be  inaneu- 
rated  as  Vice  President  or  President.  Yot 
such  in  effect  has  been  his  conduct,  if  not  under 
oath  at  least  with  less  excuse,  since  the  fatal 
day  which  inflicted  him  upon  the  people  of  the 
United  States.  Can  the  President  hope  to 
escape'if  the  fact  of  hrs  violating  that  law  be 
proved  or  confessed  b^  him,  as  has  been  done  7 
Can  be  expect  a  sufficient  number  of  bis  tryers 
to  pronounce  that  law  unconstitutional  and 
void — those  same  triers  having  passed  upon 
its  validity  upon  several  occasions?  The  act 
was  originally  passed  by  a  vote  of  29  yeas  to 
9  nays. 

Subsequently  the  House  of  Representatives 
passed  the  biU  with  amendments,  which  the 
Senate  disagreed  to,  and  the  bill  was  afterward 
referred  to  a  committee  of  conference  of  the 
two  Houses,  whose  agreement  was  reported  to 
the  Senate  by  the  managers  and  was  adopted 
by  a  vote  of  22  yeas  to  10  nays. 

▲iter  the  veto,  upon  reconsideraUon  of  the 


bill  in  the  Senate,  and  after  all  the  arguments 
against  its  validity  were  spread  before  that 
body,  it  passed  by  a  vote  of  85  yeas  to  11  nays. 

Tlie  President  contends  that  by  virtue  of  the 
Constitution  be  had  the  right  to  remove  heads 
of  Departments,  and  cites  a  large  number  of 
cases  where  his  predecessor  had  done  so.  It 
rauHtbe  observed  that  all  those  cases  were  be- 
fore the  passage  of  the  tenure-of-office  act, 
March  2,  1867.  Will  the  respondent  say  how, 
the  having  done  an  act  when  there  was  no  law 
to  forbid  it  justifies  the  repetition  of  the  same 
act  afler  a  law  has  been  passed  expressly  pro- 
hibiting the  same.  It  is  not  the  suspension  or 
removal  of  Mr.  Stanton  that  is  complainod  of, 
but  the  manner  of  the  suspension.  If  the 
President  thought  he  had  good  reasons  for 
suspending  or  removing  Mr.  Stanton,  and  had 
done  so,  sending  those  reasons  to  the  Senate, 
and  then  obeyed  the  decision  of  the  Senate  in 
their  finding,  there  would  have  been  no  com- 
plaint ;  but  instead  of  that  he  suspends  him  in 
direct  defiance  of  the  tenure-of-o.ffice  law,  and 
then  enters  into  an  arrangement,  or  attempts 
to  do  so.  in  which  he  thought  he  had  succeeded, 
to  prevent  the  due  execution  of  the  law  after 
the  decision  of  the  Senate. '  And  when  the 
Senate  drdered  him  to  restore  Mr.  Stanton 
he  makes  a  second  removal  by  virtue  of  what 
he  calls  the  power  vested  in  him  by  the  Con- 
stitution. 

The  action  of  the  Senate  on  the  message  of 
the  President,  commuuicating  his  reasons  for 
the  suspension  of  B.  M.  Slauton,  Secretary  of 
War,  under  the  actentilled  "  Anact  to  regulate 
the  tenure  of  certain  civil  offices,"  was  as  fol- 
lows: 

In  Eiecbtivk  Skssioh, 

SiRATR  or  TBK  UnitKD  StaTKS, 
JaiiMiv  13, 1868. 
Rfolvfd,  That  bavincoonsideredthe  crid«DO««nd 
reiuoDB  Kivon  by  tbePreaideut  iu  hia  rcuurt  ut' I>e- 
ecmber  12, 1867,  for  ttie  siwponsiou  from  tJio  ofiico  of 
Secretary  of  War  of  Edwin  M.  StontOD,  the  Senate  do 
not  oeaear  in  •ueh  suspennon. 

And  the  same  wos  duly  certified  to  the  Pres- 
ident, in  the  face  of  which  he,  witli  an  impu- 
dence and  brazen  determination  to  usurp  the 
Sowers  of  the  Senate,  again  removed  Udwin 
[.  Stanton,  and  appointed  Lorenzo  Thomas 
Secretary  ai  iiit«Hm  in  his  stead.  The  Sen- 
ate, with  calm  mauLiuess,  rebuked  the  usurper 
by  the  following  resolution  : 

Ik  ExKcoTivK  Skssion, 
Skkate  or  THK  ^J^^TKl)  Statiw, 
lebnuiru  21. 18«g. 
Wlierasi  theSetste  has  reeeived  and  ran«idercd 
the  Gummuuicaiiou  of  tbo  Presiilefit  stuLins  thnt  ho 
bad  removed  Edwin  M.  b'tanton,  SccrctaO'  of  Wiir. 
and  bad  derigiiaiad  ifae  Adiatant  (j>«ii(-nil  of  the 
Ariay  to  «Bt  m  Beeretwy  of  War  ad  mtarMi  t  Xbero- 
I'ore, 

Hetohtd  bu  the  Serutlt  of  tht  United  Stntet,  That 
under  the  Constitution  and  luwa  of  the  United 
Statoa  tlieBreaidBDthaeB»(iowof  to  reiauveUioSee- 
rewry  of  War  and  to  deaiKiiute  any  otliur  ulhoor  to 
perform  tho  duties  of  that  office  ad  interim. 

Yet  he  coutiuued  him  iu  office.  And  now 
this  oflgpriug  of  assassination  turns  upon  the 
Senate,  who  have  thus  rebuked  him  in  a  con- 
stitutional manner,  and  bids  them  defiance. 
How  can  he  escape  the  juiJt  vengeance  of  the 
law  it  Wretched  man,  standing  at  bav,  sur- 
rounded by  a  cordon  of  living  men,  each  with 
the  ax  of  an  executioner  uplifted  fur  his  just 
punishment.  Every  Senator  now  trying  him, 
except  such  as  had  already  adopted  his  policy, 
voted  fur  thi<  same  resoluliou,  pronouncing 
his  solemn  doom.  VVill  any  one  of  them  vote 
for  his  acquittal  on  the  ground  of  its  uncon- 
stitutionality? 1  kiiow  that  Senators  would 
venture  to  do  any  necessary  act  if  indorsed  by 
an  honest  conscience  of  an  enlightened  pub- 
lic opinion ;  but  iieitlier  for  the  sake  oi  the 
President  nor  of  any  one  else  would  one  of 
them  suffer  himself  to  be  tortured  on  the  gib- 
bet of  everlasting  obloquy  How  long  and 
dark  would  be  the  track  of  infamy  which  must 
mark  his  name,  and  lliat  of  his  posterity! 
Nothing  is  therefore  more  certain  than  that  it 
requires  no  gift  of  prophecy  to  predict  the  fate 
of  this  unhappy  victim. 

I  have  now  discussed  but  one  of  the  uumer- 
I  ous  articles,  all  of  which  I  believe  to  be  fully 


sustained,  and  few  of  the  almost  innumerable 
offenses  charged  to  this  wayward,  unhappy 
official.  I  have  alluded  to  two  or  three  others 
which  I  could  have  wished  to  have  had  time  to 
present  and  discuss,  not  for  the  sake  of  pun- 
ishment, but  for  the  benefit  of  the  coontry. 
Ono  of  these  was  an  article  charging  the  Pres- 
ident with  usurping  the  legislative  power  of  the 
nation,  and  attempting  still  his  usurpations- 

Wi(h  regard  to  usurpation,  one  single  word 
will  explain  my  meaning.  A  civil  war  of 
gigantic  proportions,  covering  sufficient  terri- 
tory to  constitute  many  States  and  nations, 
broke  out,  and  embraced  more  than  ten  mil- 
lions of  men,  who  formed  an  independent  gov- 
ernment, called  the  Confederate  States  of 
America.  They  rose  to  the  digniljr  of  an  in- 
dependent belligerent,  and  were  so  acknowl- 
edged by  all  civilized  nations,  as  well  as  by 
ourselves.  After  expensive  and  bloody  strife 
we  conquered  them,  and  they  submitted  to  our 
arms.  By  the  law  of  nations,  well  understood 
and  undisputed,  the  conquerors  in  this  unjust 
war  bad  the  right  to  deal  with  the  vanquished 


as  to  them  might  seem  good,  sul^ect  only,  to 

'  .      Tliev  ' 
confiscate  their  property  to  the  extent  of  in- 


the  laws  of  humanity.    Tliev  bad  a  right  to 


demnifying  themselves  and  their  citizens;  to 
annex  them  to  the  victorious  nation,  and  pass 
just  such  laws  for  their  government  as  they 


might  think  proper. 
Tf      ■      ■     ■ 


his  doctrine  is  as  old  as  Grotius,  and  as 
fresh  as  the  Dorr  rebellion.  Neither  the  Presi- 
dent nor  the  judiciary  had  any  right  to  interfere, 
to  dictate  any  terms,  or  to  aid  in  reconstruc- 
tion further  than  they  were  directed  bpr  the 
sovereign  power.  That  sovereign  power  in  this 
Republic  18  the  Congress  of  the  United  States. 
Whoever,  besides  Congress,  undertakes  to  cre- 
ate new  States  or  to  rebuild  old  one.i,  and_  fix 
the  condition  of  their  citizenship  and  union, 
usurps  powers  which  do  not  belong  to  him,  £^n^. 
is  dangerous  or  not  dangerous,  according  to  the 
extent  of  his  power  and  his  pretensions.  An- 
drew Johnson  did  usurp  the  legislative  power 
of  the  nation  by  building  new  States,  and  re- 
constructing, as  far  as  in  him  lay,  this  empire. 
He  directed  the  defunct  States  to  come  forth 
and  live  by  virtue  of  his  breathing  into  their 
nostrils  the  breath  of  life.  He  directed  them 
what  constitutions  to  form,  and  fixed  the  quali- 
ficatiaus  of  electors  and  of  office-holders.  He 
directed  them  to  send  forward  members  to 
each  branch  of  Congress,  and  to  aid  him  in 
representingthenalion.  When  Congress  passed 
a  law  declaring  all  these  doings  uoconstitn- 
tional  and  fixed  a  mode  for  the  admission  of 
this  new  territory  into  the  nation  he  proclaimed 
it  unconstitutional,  and  advised  the  people  not 
to  submit  to  it  nor  to  obey  the  commands  of 
Congress.  I  have  not  time  to  enumerate  the 
parMcularacts  which  constitute  his  highhanded 
usurpations.  Suffice  it  to  say  that  he  seized 
all  tlie  powers  of  the  Government  within  these 
States,  and,  had  he  been  permitted,  would  have 
become  their  absolute  rulei;.  This  he  perse- 
vered in  attempting  notwithstanding  Congress 
declared  more  than  once  all  the  |[overnments 
which  he  thus  created  to  be  void  and  of  none 

eff,:ot. 

But  I  promised  to  be  brief,  and  must  abide 
by  the  promise,  although  I  should  like  the  judg- 
ment of  the  Senate  upon  this,  to  mc,  seeming 
vital  phase  and  real  purpose  of  all  bis  misde- 
meanors. To  me  this  seems  a  sublime  spec- 
tacle. A  nation,  not  free,_  but  as  nearly  ap- 
proaching it  as  human  institutions  will  permit 
of,  consisting  of  thirty  millions  of  people,  had 
fallen  into  conflict,  which  among  other  people 
always  ends  in  anarchy  or  despotism,  and  had 
laid  down  their  arms,  the  mutiaeers  submitting 
to  the  conquerors.  The  laws  were  about  to 
regain  their  accustomed  sway,  and  again  to 
govern  the  nation  bj  the  punishment  of  treason 
and  the  reward  of  virtue.  Her  old  institutions 
were  about  to  be  reinstated  so  far  as  they  were 
applicable,  according  to  the  judgment  of  the 
conquerors.  Then  one  of  their  inferior  ser- 
vants, instigated  by  unholy^  ambition,  sought 
to  seise  a  portion  of  the  territory  according  to 
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iho  fasliiOn  of  neigbborini;  anarchies,  and  to 
eoDvert  a  land  of  freedom  into  a  land  of  Blares. 
This  people  spurned  the  traitors,  and  have  pat 
the  chief^of  them  npon  his  trial,  and  demand 
judement  upon  his  miscondnct.  He  will  be 
condemned,  and  his  sentence  inflicted  without 
turmoil,  tumult,  or  bloodshed,  and  the  nation 
will  continue  its  accustomed  course  of  freedom 
and  prosperity  without  the  shedding  any  further 
of  human  blood  and  with  a  milder  punishment 
than  the  world  has  been  accustomed  to  see,  or 
perhaps  than  ought  now  to  be  inflicted. 

Now,  even  if  the  pretext  of  the  President 
were  true  and  not  a  mere  subterfuge  to  justify 
the  chief  act  of  violation  with  which  he  stands 
charged,  still  that  would  be  such  an  abuse  of 
the  patronage  of  the  Government  as  would 
demand  his  impeachment  for  a  high  misde- 
meanor. Let  us  again  for  a  moment  examine 
into  some  of  the  circumstances  of  that  act. 
Mr.  Stanton  was  appointed  Secretary  of  War 
by  Mr.  Lincoln  in  1862,  and  continued  to  hold 
under  Mr.  Johnson,  which,  by  all  usage,  is 
considered  a  reappointment.  Was  he  a  faith- 
ful officer,  or  was  he  removed  for  corrupt  pur- 
Soses  7  After  the  death  of  Mr.  Lincoln,  An- 
rew  Johnson  had  changed  his  whole  code  of 
politics  and  policy,  and  instead  of  obeying  the 
will  of  those  who  put  him  into  power  he  de- 
termined to  creates  party  for  himself  to  carry 
out  his  own  atabitious  purposes.  For  every 
honest  purpose  of  Government,  and  for  every 
honest  purpose  for  which  Mr.  Stanton  was  ap- 
pointed by  Mr.  Lincoln,  where  could  a  better 
man  be  found  7  None  ever  organized  an  army 
of  a  minion  of  men  and  provided  for  its  sub- 
sistence and  efficient  action  more  rapidly  than 
Hr.  Stanton  and  bis  predecessor. 

It  mieht,  with  moreDropriety,  be  said  of  this 
officer  than  of  the  celeorated  Frenchman,  that 
he  "  or^pized  victory."  He  raised  and  by 
ifls  requisitions  distributed  more  than  a  billion 
dollars  annaaliy,  without  ever  having  been 
charged  or  suspected  with  the  malappropria- 
tion  of  a  ^iojlQ  dollar;  and  when  victory 
crowned  his  efforts  he  disbanded  that  immense 
Army  as  quietly  and  peacefully  as  if  it  had  been 
a  summer  parade.  He  would  not,  I  suppose, 
adopt  the_  personal  views  of  the  Presment ; 
and  for  this  he  was  suspended  until  restored 
by  the  emphatic  verdict  of  the  Senate.  Now, 
if  we  are  right  in  our  narrative  of  the  conduct 
of  these  parties  and  the  motives  of  the  Presi- 
dent, the  very  effort  at  removal  was  a  high- 
handed usurpation  as  well  as  a  corrupt  misde- 
meanor for  which  of  itself  he  ought  to  be  im- 
peached and  thrown  from  the  place  he  was 
abusing.  But  he  says  that  he  dia  not  remove 
Mr.  Stanton  for  the  purpose  of  defeating  the 
t«nare-of-office  law.  Then  he  forgot  the  truth 
in  his  controversy  with  the  General  of  the 
Army.  And  because  the  General  did  not  aid 
him,  and  finally  admit  that  he  had  agreed  to 
aid  him  in  resisting  that  law,  he  railed  upon 
him  like  a  verv  draV. 

The  counsel  for  the  respondent  allege  that 
no  removal  of  Mr.  Stanton  ever  took  place, 
and  that  therefore  the  sixth  section  of  the  act 
was  not  violated.  They  admit  that  there  was 
tia  order  of  removal  and  a  recision  of  his  com- 
mission ;  but  as  he  did  not  obey  it,  they  say  it  was 
no  removal.  That  suggests  the  eld  saying  that 
it  used  to  be  thought  that  "  when  the  brains 
were  oat  the  man  was  dead."  That  idea  is 
proved  by  learned  counsel  to  be  absolutely 
m|lacion8.  The  brain  of  Mr.  Stanton's  com- 
mission was  taken  eat  by  the  order  of  removal — 
the  recision  of  his  commission — and  his  bead 
was  absolutely  cut  off  by  that  gallant  soldier. 
General  Thomas,  the  night  after  the  masque- 
rade. And  yet,  according  to  the  learned  and 
delicate  counsel,  until  the  mortal  remains, 
everything  which  could  pntrify,  was  shoveled 
out  and  hauled  into  the  muck-yard  there  was 
DO  removal  But  it  is  said  that  this  took  place 
merely  as  an  experiment  to  make  a  iudicial 
case.  Now,  suppose  there  is  anybody  who, 
with  the  facts  before  him,  can  believe  that  this 
was  nqt  an  afierthoaght,  let  us  see  if  that  pal- 
liates the  offense. 


The  President  is  sworn  to  take  care  that  the 
laws  be  faithfully  executed.  In  what  part  of 
the  Constitution  or  laws  does  he  find  it  to  be 
his  duty  to  search  out  for  defective  laws  that 
stand  recorded  upon  the  statutes  in  order  that 
he  may  advise  their  infraction7°  Who  was 
aggrieved  by  the  tenure-of-office  bill  that  he 
was  authorized  to  use  the  name  and  the  funds 
of  the  Government  to  relieve  7  Will  he  be  so 
good  as  to  tell  us  by  what  authority  he  became 
the  obstructor  of  an  unrepealed  law  instead  of 
its  executor,  especially  a  law  whose  coastitu> 
tionality  he  had  twice  te8ted7  If  there  were 
nothing  else  than  his  own  statement  he  de- 
serves the  contempt  of  the  American  people, 
and  the  punishment  of  its  highest  tribunal.  If 
he  were  not  willing  to  execute  the  laws  passed 
by  the  American  Congress  and  unrepealed, 
let  him  resign  the  office  which  was  thrown 
upon  him  by  a  horrible  convulsion  and  retire 
to  his  village  obscurity.  Let  him  not  be  so 
swollen  by  pride  and  arrogance,  which  sprang 
from  the  deep  misfortune  of  his  country,  as  to 
attempt  an  entire  revolution  of  its  internal 
machinery,  and  the  disgrace  of  the  trusted 
servants  of  his  lamented  predecessor. 

The  gentleman  [Mr.  Groesbeck]  in  his  pero- 
ration on  Saturday  implored  the  sympathy  of 
the  Senate  with  all  the  elegance  and  pathos  of 
a  Roman  Senator  pleading  for  virtue  ;  and  it  is 
to  be  feared  that  his  grace  and  eloquence  turned 
the  attention  of  the  Senate  upon  the  orator 
rather  than  upon  the  accused.  Had  he  been 
pleading  for  innocence  hisgreat  powers  would 
nave  been  well  exerted.  Had  he  been  arguing 
with  equal  eloquence  before  a  Roman  Senate 
for  sucu  a  delinquent,  and  Cato,  the  Censor, 
had  been  one  of  the  judges,  his  client  would 
have  soon  found  himself  in  the  stocks  in  the 
middlo  of  the  forum  instead  of  receiving  the 
sympathy  of  a  virtuous  and  patriotic  andiesce. 

[Mr.  Manager  Stevens  read  a  portion  of 
his  argument  standing  at  the  Seoretarf*8  desk ; 
but  aitier  proceeding  a  few  minutes,  being  too 
feeble  to  stand,  obtained  permission  to  take  a 
seat,  and  having  read  nearly  half  an  hour  from 
a  chair  until  his  voice  became  almost  too  weak 
to  be  heard,  banded  over  his  manuscript  to  Mr. 
Manager  Bdtlbb,  who  concluded  the  reading.] 

Hon.  THOMAS  WILLIAMS,  one  of  the 
Managers  on  behalf  of  the  House  of  Repre- 
sentatives, next  addressed  the  Senate  as  fol- 
lows: 

Mr.  Pkbsidewt  aitd  SekatCbs  op  thb  Uni- 
ted States:  Not  unused  to  the  conflicts  of 
the  forum  I  appear  in  your  presence  to-day 
in  obedience  to  the  command  of  the  Represent- 
atives of  the  American  people,  under  a  sense 
of  responsibility  which  I  have  never  felt  before. 
This  aagust  tribanal  whose  judges  are  the  elect 
of  mighty  provinces — the  presence  at  your  bar 
of  the  Representatives  of  a  domain  that  rivals 
in  extent  the  dominion  of  the  Caesars,  and  of  a 
civilization  that  transcends  any  that  the  world 
has  ever  seen,  to  demand  judgment  upon  the 
high  delinquent  whom  they  have  arraigned  in 
the  name  of  the  American  people  for  high 
crimes  and  misdemeanors  against  the  State, 
the  dignity  of  the  delinquent  himself  a  king 
in  everything  but  the  name  and  paraphernalia 
and  inheritance  of  royalty,  these  crowded  gal- 
leries, and,  more  than  all,  that  greater  world 
outside  which  stands  on  tiptoe  as  it  strains  its 
ears  to  catch  from  the  electric  messenger  the 
first  tidinss  of  a  verdict  which  is  either  to  send 
a  thriji  of  joy  through  an  afflicted  land,  or  to 
rack  it  anew  with  the  throes  of  anarchy  and 
the  convulsions  of  despair,  all  remind  me  of 
the  coUossal  proportions  of  the  issue  yon  are 
assembled  to  try.  I  cannot  but  remember, 
too,  that  the  scene  before  me  is  without  ex- 
ample or  parallel  in  human  history.  Kings,  it  is 
true,  have  been  uncrowned,  and  royal  heads  nave 
fallen  npon  the  scaffold ;  but  in  two  sin^rle  in- 
stances only,  as  I  think,  have  the  formalities  of 
law  been  ostensibly  invoked  to  give  a  colorinr 
of  order  and  of  justice  to  the  bloody  tragedy.  It 
is  only  in  this  free  land  that  a  constitutional  tri- 
bunal has  been  cbarjged  for  the  first  time  with 


the  sublime  task  of  vindicating  an  outraged 
law  against  the  highest  of  its  mihisters,  and 
passing  judgment  upon  the  question  whether 
the  ruler  of  a  nation  shall  be  stripped,  under 
the  law  and  without  shock  or  violence,  of  the 
power  which  he  has  abused. 

This  gre.at  occasion  was  not  sought  by  us. 
The  world  will  bear  the  Representatives  of  the 
people  witness  that  they  have  not  come  here 
for  light  and  trttnsient  causes,  but  for  the  reason 
only  that  this  issue  has  been  forced  upon  them 
by  a  long  series  of  bold  assumptions  of  power 
on  the  part  of  the  Executive,  following  each 
other  with  almost  the  blazing  and  blinding 
continuity  of  the  lightning  of  the  tropics,  and 
culminating  at  last  in  a  mortal  challenge,  which 
in  the  defense  of  their  constitutional  power 
as  a  branch  of  the  American  Congress,  and  as 
faithful  sentinels  over  the  liberties  of  the  peo- 
ple, it  was  impossible  for  them  to  decline. 
With  the  first,  open  defiance  of  the  legislative 
will  they  were  left,  of  course,  with  no  alterna- 
tive but  to  abdicate  their  rule  or  to  vindicate 
their  right  to  make  the  law  and  see  that  it  was 
obeyed.  To  this  imperious  necessity  the  peo- 
ple, in  whose  name  they  speak — a  brancn  of 
that  race  whose  quick  sensibility  to  public 
danger  has  ever  kept  a  sleepless  vigil  over  its 
liberties — have  yiemed  at  last  with  a  reluc- 
tance which  nothing  but  the  weariness  of  civil 
strife,  the  natural  longing  for  repo^,  the  ap- 
prehensive sense  that  it  was  "better,  per- 
oaps,  to  bear  the  ills  we  had  than  fly  to  olhera 
that  we  knew  not  of" — the  reflection  that  this 
Administration  must  have  an  end,  and  above 
all,  perhaps,  the  delusive  hope  that  its  taw- 
deiymg  head  himself  would  ultimately  submit 
to  a  necessity  which  was  as  strong  as  fiitei 
could  have  brought  about,  or  would  have,  per- 
haps, excused.  He  has  misunderstood  their 
reasons,  as  his  counsel  show  that  they  do  now, 
mistaken  their  temper,  and  presumed  npon 
their  forbearance.  He  has  foreotten  that  there 
was  a  point  at  which  the  conflict  must  end  in 
the  shock  of  two  opposing  forces,  and  the  over- 
throw of  one  or  other  of  tiie  antagonistic  ele- 
ments. It  was  necessary,  perhaps,  m  the  order 
of  Providence  that  he  should  reach  that  point 
by  striking  such  a  blow  at  the  public  liberties 
as  should  awaken  the  people  as  with  an  ea^- 
quake  shock  to  the  consciousness  that  tho 
toleration  of  usurpation  brings  no  security  to 
nations. 

To  show,  however,  how  much  they  have 
borne  and  forborne,  peihaps  forgivnn,  for  the 
sake  of  peace,  and  how  much  they  now  pass 
over  for  the  sake  of  a  speedy  solntion  of  the 
impending  trouble  which  has  impeded  the  on- 
ward and  upward  moveinent  of  this  great  Gov- 
ernment, and  spread  confusion  and  disorder 
through  maay  of  its  Departments,  and  what, 
moreover,  is  the  true  import  and  significance 
of  the  acts  for  which  the  President  is  now 
arraigned,  I  must  be  allowed,  with  your  indul- 
gence, to  take  up  for  a  moment  the  key  which 
IS  required  to  unlock  the  mysteries  of  the  posi- 
tion. The  man  who  supposes  that  this  is  bat 
a  question  of  the  removal  of  an  obnoxioas 
officer,  a  mere  private  quarrel  between  two 
belligerents  at  the  other  end  of  the  avenae, 
wherein  it  is  of  no  great  national  consequence 
which  of  the  opposing  parties  shall  prevail, 
has  no  adequate  apprehension  of  the  gravity 
of  the  case,  and  greatly  disparages  the  position 
and  the  motives  of  the  high  accuEers.  The 
House  of  Representatives  espouses  no  man's 
quarrel,  however  considerable  he  may  be.  It 
has  but  singled  out  from  many  others  of  equal 
weight  the  mcts  now  charged,  as  facts  for  the 
most  part  of  recent  occurrence,  of  great  noto- 
riety, and  of  easy  proof,  by  way  ot  testing  a 
much  greater  question  without  loss  of  time. 
The  issue  here  is  between  two  mightier  antag- 
onists, one  tho  Chief  Executive  Magistrate  of 
this  nation  and  the  other  the  people  of  the 
United  States,  for  whom  the  Secretary  of  War 
now  holds  almost  the  only  strong  position 
of  which  they  have  not  been  dispossessed.  It 
is  but  a  renewal  on  American  soil  of  the  old 
battle  between  the  royal  pTer<^tive  and  the 
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priTileees  of  the  Commons,  which  was  closed 
HI  Bnnand  with  the  reigns  of  the  Stnarts — a 
strnggle  for  the  -mastery  between  a  temporary 
Executive  and  the  legislative  power  of  a  free 
State  over  the  most  momentons  question  that 
has  ever  challenged  the  attention  of  a  people. 
The  connsel  for  the  President,  reflecting,  of 
cotirse,  the  views  of  their  employer,  wouldhave 
you  to  believe  that  the  removal  of  a  depart- 
mental head  is  an  affair  of  State  too  small  to  be 
worthy  of  such  an  avenger  as  this  which  we  pro- 
pose. Standing  alone,  stripped  of  all  the  at- 
tendant circumstances  that  explain  the  act  and 
show  the  deadly  animus  by  which  it  was  in- 
spired, it  is  not  improbable  that  there  are  some 
who  might  have  Deen  induced  to  think,  with 
them,  that  a  remedy  so  extreme  as  this  was 
more  than  adequate.  It  is  only  under  the  light 
shed  upon  the  particular  issue  by  antecedent 
facts  which  have  now  passed  into  history  that 
the  giant  proportions  of  this  controversy  can 
be  fully  seen,  if  they  are  not  made  sufficientljr 
apparent  now  by  the  defiant  tone  of  the  Presi- 
dent and  the  formidable  pretensions  set  up  by 
him  in  his  thoughtfully  considered  and  pain- 
fully elaborated  plea. 

The  not  irrelevant  question  "  Who  is  An- 
drew Johnson  ?"  has  Deen  asked  by  one  of 
his  connsel,  as  it  has  often  been  by  himself, 
and  answered  in  the  same  way,  by  show- 
ing who  he  teas  and  what  he  had  done  before 
the  people  of  the  loyal  States  so  generously 
intrnstMhim  with  that  contingent  power  which 
was  lAade  absolute  only  for  ue  advantage  of 
defeated  and  discomforted  treason  by  the  mar- 
deroQS  pistol  of  an  assassin.  I  will  not  stop 
DOW  to  inquire  as  to  scenes  enacted  on  this  floor 
so  eloquently  rehearsed  by  the  counsel  for  the 
President,  with  two  pictures  of  so  opposite  a 
character  before  me,  or  even  to  inquire  whether 
his  resistance  to  the  hegira  of  the  southern  Sen- 
ators was  not  merely  a  ^question,  himself  being 
the  witness,  as  to  the  propriety  and  wisdom  of 
snch  a  step  at  that  particular  time.  The  oppor- 
tunity occurs  just  here  to  answer  it  as  it  is  put, 
by  showing  who  Andrew  Johnson  is,  and  what  he 
has  been  since  the  unhappy  honrof  thatimprovi- 
dentandnnrefiectinggitt.  Eheul  quantummuta- 
ius  ab  illo  I  Alas,  how  changed ,  now  fallen  from 
that  high  estate  that  won  for  him  the  support 
of  a  too  confidine  people  I  Wonld  that  it  could 
bave  been  said  of  oim  as  of  that  apostate  spirit 
*ho  was  hurled  in  hideous  ruin  and  combus- 
tion down  from  Heaven's  crystal  battlements, 
that  even  in  bis  fall  he  "  had  not  yet  lost  all  his 
original  brightness  nor  appeared  less  than  Arch- 
angel ruined.^' 

The  master-key  to  the  whole  history  of  his 
administration,  which  has  involved  not  a  mere 
harmless  difference  of  opinion)  as  one  of  his 
counsel  seems  to  think,  on  a  question  where 
gentlemen  might  afford  to  disagree  without  a 
qoarrel,  but  one  long  andnnseemly  strnggle  by 
tBe  Executive  against  the  legislative  power,  is 
to  be  found  in  the  fact  of  an  early  and  persist- 
entpurpose  of  forcing  the  rebel  States  into  the 
Union  by  means  of  his  executive  authority,  in 
the  interests  of  the  men  who  had  lifted  their 
parricidal  hands  against  it,  on  terms  dictated 
oy  himself,  and  in  defiance  of  the  will  of  the 
loyal  people  of  the  United  States  as  declared 
tbough  their  Representatives.  To  accomplish 
this  i>bject,  how  muoh  has  he  not  done  and  how 
much  has  a  long-suffering  people  not  passed 
over  without  punishment  and  almost  without 
rebnke  7  Let  history,  let  your  public  records, 
which  are  the  only  authentic  materials  of  his- 
tory, answer,  and  the^  will  say  that — 

For  this,  instead  of  convening  the  Congress 
in  the  most  momentous  crisis  of  the  State, 
he  had  issued  his  royal  proclamations  for  the 
assembling  of  conventions  and  the  erection  of 
State  governments,  prescribing  the  qualifica- 
tions ot  the  voters,  and  settling  the  conditions 
of  their  admission  into  the  Union. 

For  this  he  had  created  offices  unknown  to 
the  law,  and  filled  them  with  men  notoriously 
disqualified  by  law,  at  salaries  fixed  by  his  own 
mere  will. 

For  this  he  had  paid  those  officers  in  con- 


temptuoiis  disreguard  of  law,  and  pud  them, 
too,  out  of  the  contingent  fund  of  one  of  the 
Departments  of  the  Qovemment. 

For  this  he  had  supplied  the  expenses  of 
his  new  governments  by  turning  over  to  them* 
the  spoils  of  the  dead  confederacy,  and  anthor- 
izing  his  satraps  to  levy  taxes  from  the  con- 
quered people. 

For  this  he  had  passed  away  unnumbered 
millions  of  the  public  property  to  rebel  rail- 
road companies  without  consideration,  or  sold 
it  to  them  in  clear  violation  of  law,  on  long 
credits,  at  a  valuation  of  his  own  and  without 
any  security  whatever. 

For  this  he  had  stripped  the  Bureau  of  Freed- 
men  and  Refugees  of  its  munificent  endow- 
ment, by  tearing  from  it  tfaelands  appropriated 
by  Congress  to  the  loyal  wards  of  the  Republic, 
and  restoring  to  the  rebels  their  justly  forfeited 
estates  after  the  same  had  been  vested  by 
Uw  in  the  Goremraent  of  the  United  States. 

For  this  he  had  invaded  with  a  ruthless  hand 
the  very  penetralia  of  the  Treasury,  and  plun- 
dered Its  contents  for  the  benefit  of  favored 
rebels  by  ordering  the  restoration  of  the  pro- 
ceeds of  sales  of  captured  and  abandoned 
property  which  had  been  placed  in  its  custody- 
Dy  law. 

For  this  he  had  grossly  abused  the  pardoning 
power  conferred  on  him  by  the  Constitution 
in  releasing  the  most  active  and  formidable  of 
the  leaders  of  the  rebellion  with  a  view  to  their 
service  in  the  furtherance  of  his  policy,  and 
even  delegated  that  power  for  the  same  objects 
to  men  who  were  indebted  to  its  exercise  for 
their  own  escape  from  punishment. 

For  this  he  had  obstructed  the  course  of 
public  justice  not  only  by  refusing  to  enforce 
the  laws  enacted  for  the  suppression  of  the  re- 
bellion and  the  punishment  of  treason,  but  by 
going  into  the  courts  and  turning  the  greatest 
of  the  public  malefactors  loose,  and  surrender- 
ing all  control  over  them  by  the  restoration  of 
their  e^tes. 

For  this  he  had  abused  the  appointing  power 
by  the  removal  on  system  of  meritorious  pub- 
lic officers  for  no  other  reason  than  because 
they  would  not  assist  him  in  his  attempt  to 
overthrow  the  Constitution  and  usurp  the  legis- 
lative power  of  the  Government  _ 

For  this  he  had  invaded  the  rightful  privi- 
leges of  the  Senate  by  refusing  to  send  in 
nominations  of  officers  appointed  by  him  dur- 
ing the  recess  of  that  body,  and  after  their 
adjournment  ^^appointing  others  who  had 
been  rejected  by  them  as  unfit  for  the  places 
for  which  they  had  been  appointed. 

For  this  he  had  broken  the  privileges  of,  and 
insulted  the  Congress  of  the  United  States  by 
instructing  them  that  the  work  of  reconstruc- 
tion belonged  to  him  onlv,  and  that  they  had 
no  legislative  right  or  a,uty  in  the  premises, 
but  only  to  register  his  will  by  throwing  open 
their  doors  to  such  claimants  as  might  come 
there  with  commissions  from  his  pretended 
governments,  that  were  substantially  his  own. 

For  this,  on  their  refusal  to  obey  his  im- 
perial rescript,  he  had  arraigned  them  publicly 
as  a  revolutionary  assembly  and  not  a  Con- 

fress,  without  the  power  to'  legislate  for  the 
tates  excluded,  and  as  "  traitors,  at  the  other 
end  of  the  line,"  in  actual  rebellion  against 
the  people  they  had  subdned. 

For  this  he  had  grossly  abused  the  veto 
power,  by  disapproving  every  important  meas- 
nre  of  legislation  that  concerned  the  rebel 
States,  in  accordance  with  his  public  decla- 
ration that  he  would  veto  all  the  measures  of 
the  law-making  power  whenever  they  came 
to  him. 

For  this  he  had  deliberately  and  confessedlr 
exercised  a  dispensing  power  over  the  test-oath 
law,  by  appointing  notorious  rebels  to  import- 
ant places  in  the  revenue  gervice,  on  the 
avowed  ground  that  the  policy  of  Congress,  in 
that  regard,  was  not  in  accordance  with  his 
opinions. 

For  this  he  had  obstructed  the  settlement 
of  the  nation,  by  exerting  all  his  influence  to 
prevent  the  people  of  the  rebel  States  from 


accepting  the  constitutional  amendment  or 
organizing  under  the  laws  of  Congress,  and  im- 
pressing them  with  the  opinion  that  Congress 
was  blood  thirsty  and  implacable,  and  that 
their  only  refuge  was  with  him, 

_  For  this  he  had  brought  the  patronage  of 
his  office  into  conflict  with  the  freedom  ofelec- 
tions,  by  allowing  and  encouraging  his  official 
retainers  to  travel  over  the  country,  attending 
political  conventions  and  addressing  the  peo- 
ple in  support  of  his  policy. 

For  this,  if  he  did  not  enact  the  part  of  a 
Cromwell,  by  striding  into  the  Halls  oi  the  Rep- 
resentatives of  the  people  and  saying  to  one 
rn^n, "  You  are  a  hypocrite ;"  to  another,  "  Yo« 
are  a  whoremonger ;"  to  a  third,  "  You  are 
an  adulterer;"  and  to  the  whole,  "You  are  no 
longer  a  Parliament;"  he  had  rehearsed  the 
same  part  substantially  outside,  by  travelii^ 
over  tne  country,  and,  in  indecent  harangues, 
assailing  the  conduct  and  impeaching  the  mo- 
tives of  its  Congress,  inculcating  disobedience 
to  its  authority  by  endeavoring  to  bring  it  into 
disrepute,  declaring  publicly  of  one  of  its  meju- 
bers  that  he  was  a  traitor,  of  another  that  he 
was  an  assassin,  and  of  the  whole  that  they 
were  no  longer  a  Congress. 

For  this,  in  addition  to  the  oppression  and 
bloodshed  that  had  everywhere  resulted  from 
his  known  partiality  for  traitors,  he  had  winked 
at,  if  not  encouraged,  the  murder  of  loyal  cit- 
izens in  New  Orleans  by  a  confederate  mob  by ' 
holding  correspondence  with  its  leaders,  de- 
nouncing the  exercise  of  the  right  of  a  polit- 
ical convention  to  assemble  peacefully  in  that 
city  as  an  act  of  treason  proper  to  be  sup- 
pressed by  violence,  and  commanding  the  mil- 
itary to  assist,  instead  of  preventing,  the  exe- 
cution of  the  avowed  purpose  of  dispersing 
them. 

For  this,  it  is  not  too  much  to  say,  in  vie,ir 
of  the  wrong  and  outrage  and  the  cry  of  suffer- 
ing that  have  come  up  to  us  upon  every  southern 
breeze,  that  he  had  in  effect  reopened  the  war, 
inaugurated  anarchy,  turned  loose  once  more 
the  incarnate  devil  of  baffled  treason  and  un- 
appeasable hate,  whom,  as  we  fondly  thought, 
our  victories  had  overthrown  and  bound  in 
chains,  ordained  rapine  and  murder  from  (ae 
Potomac  to  the  Gulf,  and  deluged  the  streets 
of  Memphis  as  well  as  of  New  Orleans,  and 
the  green  fields  of  the  South,  already  dotted 
with  so  many  patriot  graves,  with  the  blood  pf 
martyred  citizens. 

And  because  for  all  he  has  not  been  called 
to  render  an  account,  for  the  reasons  that  have 
been  already  named,  it  is  now  assumed  and 
argued  by  his  counsel  that  he  stands  acquitted 
by  a  judgment  which  disapproves  its  truth, 
although  it  rests  for  the  most  part  on  record  evi- 
dence, importing  that  "absolute  ^eritj^'  which 
is,  of  course,  not  open  to  dispute.  This  ex- 
traordinary assumption  is  but  another  instance 
of  that  incorrigible  blindness  on  the  part  of 
the  President  in  regard  to  the  feelings  and 
motives  of  Congress  that  has  helped  to  hurry 
him  into  his  present  humiliating  predicameat 
as  a  criminal  at  your  bar. 

But  all  these  things  were  not  enough.  It 
wanted  one  drop  more  to  make  the  cup  of  for- 
bearance overflow — one  other  act  that  should 
reach  the  sansorium  of  the  nation,  and  make 
even  those  who  might  be  slow  to  comprehend  a 
principle,  to  understand  that  fartherforbearance 
was  ruin  to  us  all ;  and  that  act  was  done  in  the 
attempt  to  seize  by  force  or  stratagem  on  that 
Department  of  the  Government  through  which 
its  armies  were  controlled.  It  was  but  a  logical 
sequence  of  what  had  gene  before — the  last  of 
a  series  of  usurpations,  all  looking  to  the  same 
great  object.  It  did  not  rise,  perhaps,  be- 
yond the  height  of  many  of  the  crimes  by  which 
It  was  ushered  in.  But  its  meaning  oould  not 
be  mistaken.  It  was  ^an  act  that  smote  up(>n 
thenerveof  the  nationin  sucha  way  astorendwr 
it  impossible  that  it  could  be  either  concealed, 
disparaged,  or  excused,  as  were  the  mnfflpd 
dIows  of  the  pick-ax  that  had  been  so  long 
silently  undermining  the  bastions  of  the  Eopub- 
lie.    It  has  been  heard  and  felt  through  all  oar 
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tride  domain  like  the  reverberation  of  theguos 
tliat  opened  their  iron  throats  npor.  oar  fipg  at 
Sumter;  and  it  has  stirred  the lojal  heart  of  the 
people  again  with  the  electric  power  that  lifted 
it  to  the  height  of  the  sublimest  issue  that  ever 
led  a  martyr  to  the  stake  or  a  patriot  to  the 
battle-field.  That  people  is  here  to-day,  through 
its  Representatives  on  your  floor  and  in  your 
galleries,  in  the  persons  alike  of  the  veterans 
who  have  been  scarred  bv  the  iron  bail  of  battle, 
and  of  the  motliern  and  wives  and  daughters 
of  those  who  have  died  that  the  Republic  might 
Hve,  as  well  as  of  the  commissioned  expo- 
nents of  the  public  will,  to  demand  the  rewards 
oftheir  sacrifices  and  the  consummation  of  their 
triumph  in  the  award  of  a  nation's  justice  upon 
this  high  offender. 

And  now  as  to  the  immediate  issue,  which  I 
propose  to  discuss  only  in  its  constitutional 
ana  legal  aspects. 

The  great  crime  of  Andrew  Johnson,  as  al- 
ready remarked,  running  through  all  his  ad- 
ministration, is  that  be  has  violated  his  oath 
of  office  ana  his  constitutional  duties  by  the 
obstruction  and  infraction  of  the  Constitution 
and  the  laws,  and  an  endeavor  to  set  up  his 
own  will  against  that  of  the  law-making  power, 
with  a  view  to  a  settled  and  persistent  purpose 
of  forcing  the  rebel  States  into  Congress  on 
his  own  terms,  in  the  interests  of  the  traitors, 
and  in  defiance  of  the  will  of  the  loyal  people 
of  the  United  States. 

The  specific  offenses  charged  here,  wTiich 
are  but  the  culminating  facts,  and  only  the  last 
of  a  long  aeries  of  usurpations,  are  an  unlawful 
attempt  to  remove  the  rightful  Secretary  of 
War  and  to  substitute  iii  his  place  a  creature 
of  his  own,  without  the  advice  and  cousent  of 
-  the  Senate,  although  then  in  session  ;  a  con- 
s'piracy  to  hinder  and  prevent  him  from  resum- 
ing or  holding  the  said  office  after  the  refusal 
ot  the  Senate  to  concur  in  his  suspension,  and 
•  to  seize,  take,  and  possess  the  property  of  the 
United  States  in  said  Department ;  an  attempt 
to  debauch  an  officer  of  the  Army  from  bis 
allegiance  by  inculcating  insubordination  to 
the  law  in  furtherance  orthe  same  object;  the 
attempt  to  set  aside  the  rightful  authority  of 
Congress  and  to  bring  it  into  public  odium 
and  contempt,  and  to  encourage  resistance  to 
its  laws  by  the  open  and  public  delivery  of 
indecent  harangues,  impeaching  its  acts  and 
purposes  and  full  of  threats  and  menaces 
against  it  and  the  laws  enacted  by  it,  to  the 
great  scandal  and  degradation  of  his  own  high 
office  as  President ;  and  the  devising  and  con- 
triving of  uulawftil  means  to  prevent  the  exe- 
cntion  of  the  tenure-of-office.  Army  appropri- 
ation, and  reconstruction  acts  ot  March  2, 
1807. 

To  oil  of  these  which  relate  to  the  attempted 
♦<Sinoval  of  the  Secretary  of  War  the  answer  is : 

1.  That  the  case  of  Mr.  Stanton  is  not  within 
the  meaning  of  the  first  section  of  the  tenure- 
oF  office  act. 

Second.  That  if  it  be,  the  act  is  unconstitu- 
tional and  void  so .  far  as  it  undertakes  to 
obridge  the  power  claimed  by  him  of  "  remov- 
ing at  any  and  all  times  all  executive  officers 
for  causes  to  be  judged  of  by  himself  alone," 
as  well  08  of  suspending  them  indefinitely  at 
his  sovereign  will  and  pleasure ; 'and. 

Third,  1  hat  whethertheactbe  constitutional 
or  otherwise,  it  was  his  right,  as  he  claims  it 
to  have  been  his  purpose,  to  disobey  and  vio- 
late it  with  a  view  fo  the  settlement  of  the  ques- 
tion of  its  validity  by  the  judiciary  of  the  Uni- 
ted States. 

And  first,  as  to  the  question  whether  the 
present  Secretary  of  War  was  intended  to  be 
comprehended  within  the  first  section  of  the 
act  referred  to. 

The  defendant  insists  that  he  was  not,  for  the 
reason  that  he  derived  his  commission  from 
Hr.  Lincoln,  and  not  being  removed  on  his 
accession,  continued  by  reason  thereof  to  hold 
the  office  and  administer  its  duties  at  his  pleoy- 
vre  only,  without  having  at  any  time  received 
any  appointment  f>om  nimself :  assuming,  as 
I  understand,  either  that  under  the  proviso  to 


the  first  section  of  this  act  the  case  was  not 
provided  for,  or  that  by  force  of  its  express 
language,  his  office  was  determined  by  the  ex- 
piration of  the  first  term  of  the  President  who 
appointed  him. 

The  body,  or  enacting  clause  of  this  section, 
provides  that  every  person  then  holding  any 
civil  office  who  had  been  appointed  thereto  by 
and  with  the  advice  and  consent  of  the  Senate, 
or  who  should  be  thereafter  ^pointed  to  any 
such  office,  should  be  entitled  to  hold  until  a 
successor  is  appointed  in  the  like  manner. 

It  is  clear,  tbercfore,  that  its  general  otyect 
was  to  provide  for  all  coses,  either  thea  exist- 
ing or  to  happen  in  the  future. 

It  is  objected,  however,  that  so  much  of  this 
clause  as  refers  to  the  heads  of  Departments  is 
substantially  repealed  by  the  saving  clause, 
which  is  in  the  iollowing  words : 

"Pntiiitd.  Thftt  tho  Seeratariec  of  8t«t&  of  tke 
Trensanr,  of  Wjir.  of  tho  Navy,  and  of  the  Interior, 
the  Postmaster  General,  ivnd  the  Attorney  (General, 
aholl  hold  their  offices  rospeotively  for  and  daring 
the  term  of  the  Presidont  by  whom  they  may  have 
been  appointed,  and  for  one  month  thereafter,  sub- 
ject to  roinoval  by  and  with  the  ndvioe  and  oonaent 
of  the  Senate." 

This  proviso  was  the  result  of  a  conference 
on  the  disagreeing  votes  on  the  amendment  of 
the  House  striking  out  the  exceptwn  in  favor 
of  the  heads  of  Departments,  and  was  sug- 
gested— if  he  may  be  excused  the  egotism — by 
the  individual  who  now  addresses  you,  and  to 
whom,  as  the  mover  and  advocate  of  the 
amendment,  was  very  naturalljr  assigned  the 
duty  of  conducting  the  negotiation  on  the  port 
of  the  Ilouse,  for  the  purpose  of  obviating  the 
objection  taken  iu  debate  on  this  floor  by  one 
of  the  Senate  managers,  that  the  effect  of  the 
amendment  would  be  to  impose  on  an  incom- 
ing President  a  Cabinet  that  was  not  of  his  own 
selection.  I  may  be  excused  for  speaking  of 
its  actual  history,  because  that  has  oeen  made 
the  subject  of  comment  by  the  learned  counsel 
who  opened  this  case  on  behalf  of  the  Presi- 
dent. If  it  was  intended  or  expected  that  it 
should  so  operate  as  to  create  exceptions  in 
favor  of  an  officer  whose  notorious  abuse  of 
power  was  the  proximate  cause,  if  not  the  im- 
pelling motive  for  the  enactment  of  the  law,  I 
did  not  know  it.  It  will  be  judged,  however, 
by  itself,  without'^ reference  either  to  the  par- 
ticular intent  of  him  who  may  have  penned  it, 
or  to  any  hasty  opinion  that  may  have  been  ex- 
pressed in  either  Souse  as  to.tne  construction 
of  which  it  might  be  possibly  susceptible. 

The  argument  of  tbe  defendant  rests  upon 
the  meaning  of  the  word  "appointed."  That 
word  has  both  a  technical  and  a  popular  one. 
In  tbe  former,  which  involves  tbe  idea  of  a 
nomination  and  confirmation  in  the  constitu- 
tional way,  there  was  no  appointment  certainly 
by  Mr.  Johnson.  In  the  latter,  which  is  the 
sense  in  which  the  people  will  read  it,  there 
unquestionably  was.  VVbat,  then,  was  meant 
by  the  employment  of  this  word? 

It  is  a  sound  and  well-accepted  rule  in  all 
the  courts,  in  exploring  the  meaning  of  the 
law-giver,  especially  in  cases  of  remedial  stat- 
utes, OS  I  think  this  is,  if  it  is  not  rather  to  be 
considered  as  only  o  declaratory  one  in  this  par- 
ticular, to  look  to  the  old  law,  the  mischief 
and  the  remedy,  and  to  give  a  liberal  construc- 
tion to  the  language  in  favorem  liberlatU,  in 
order  to  repress  the  mischief  and  advance  the 
remedy :  taking  the  words  used  in  their  ordi- 
nary and  familiar  sense,  and  varying  the  meoD- 
iiig  as  the  intent,  which  is  always  tbe  polar 
star,  may  require.  Testing  the  cose  by  this 
rule  what  is  to  be  the  construction  herei 

The  old  law  was — nottbe  Uonstitutioa — bnt  a 
vicious  proctice  that  hod  grown  out  of  o  pre- 
cedent involving  an  eorly  and  erroneous  con- 
struction of  that  instrument,  if  it  was  intended 
so  to  operate.  The  mischief  was  that  this  prac- 
tice had  reudered  the  officersof  the  Qoverument, 
and  among  them  the  heads  of  Departments,  the 
most  powerful  and  dangerous  of  them  all,  from 
their  assumed  position  of  advisers  of  the  Pres- 
ident, by,the_very  dependency  of  their  tenure, 
the  mere  ministers  of  his  pleasure,  and  the 


slaves  of  his  imperial  will,  that  could  at  any 
moment,  and  as  the  reward  of  an  honest  and 
independent  opinion,  strip  them  of  their  eon-' 
ployments,  and  send  them  back  into  tbe  ranks 
of  the  people.  The  remedy  was  to  change 
them  from  minions  and  flatterers  into  men,  by 
making  them  free,  and  to  secure  their  loyalty 
to  the  Taw  by  protecting  them  from  the  power 
that  might  constrain  their  assent  to  its  viola- 
tion. To  accomplish  this  object  it  was  neces- 
sary that  the  law  should  cover  all  of  them, 
high  and  low,  present  and  prospective.  That 
it  could  have  been  intended  to  except  the  most 
important  and  formidable  of  these  function- 
aries, either  with  a  view  to  favor  the  present 
Executive,  or  for  the  purpose  of  subjecting  the 
only  bead  of  a  Department  who  had  the  coa- 
fidence  of  Congress  to  his  arbitrary  will,  is  as 
unreasonable  and  improbable,  as  it  is  at  vari- 
ance with  the  truth  of  the  fact  and  with  the 
obvious  general  purposes  of  the  act. 

For  the  President  of  the  United  States  to 
say,  however,  now,  after  having  voluntarily 
retained  Mr.  Stanton  for  more  than  two  years 
of  his  administration,  that  he  was  diere  only 
by  sufferance,  or  os  a  mere  mocable,  or  heir- 
loom, or  incumbrance  that  had  passed  to  him 
with  the  estate,  and  not  by  virtue  of  bis  own 
special  appointment,  if  not  "paltering  with  the 
people  in  a  double  sense,"  has  very  mach  the 
appearance  of  a  not  very  respectable  quibble, 
lite  unlearned  roan  who  reads  the  proviso — as 
they  for  whose  perusal  it  is  intended  will  read 
it — and  who  is  not  accustomed  to  handle  the 
melapbysic  scissors  of  the  professional  casuists 
who  are  able  "to  divide,  a  hair  'twizt  north 
and  northwest  side,"  while  he  admits  the  in- 
genuity of  the  advocate,  will  stand  amazed,  if 
he  does  not  scorn  the  offijc^r  who  would  stoop 
to  the  use  of  such  a  subterfnge. 

Assuming,  however,  for  the  sake  of  argu- 
ment, that  tbe  technical  sense  is  to  prevail, 
what  is  to  be  its  effect?  Why  only  to  make  the 
law-giver  enact  a  very  unreasonable  and  imp<^s- 
sible  thing,  by  providing  in  words  of  the  .^thwe 
tense,  that  the  commission  of  the  ofilcer  aboil 
expire  nearly  two  years  btfore  the  passage  of 
the  law,  which  is  a  construction  that  tbe  goa- 
cral  rule  of  low  forbids  1  To  test  this  let  ns 
substitute  for  the  general  denominational 
phrases  of  "Secretary  of  Warj  of  State,  osd 
of  the  Navy,"  the  names  of  Messrs.  Sewoid, 
Stanton,  and  Welles,  and  fyt  that  of  the 
President  who  appointed  then,  tbe  nain«  of 
Lincoln,  and  the  clause  will  read:  "  Provided, 
That  Messrs.  Seward,  Stanton,  and  Welles, 
shall  hold  their  offices  respectively  for  and  dur- 
ing the  term  of  Abraham  Lincoln,  and  for  one 
month  thereafter."  The  effect  will  then  be  to 
put  you  in  the  posiUon  of  having  enacted  not 
only  an  abturdiii/,  but  on  imposgibiliiji.  Bat 
on  this  there  ore  at  least  two  rules  of  iater- 
pretatioa  that  stort  up  in  the  way  of  tbe  solu- 
tion. The  first  is  that  it  is  not  respectful  to 
the  L^islature  to  presume  that  it  ever  intended 
to  enact  an  absurdity,  if  tbe  case  is  suscepti- 
ble of  any  other  construction  ;  and  tbe  second 
that— 

"Aet«  of  ParlhuoMt  thai  are  uapoesiU*  to  be 
performed  are  of  no  validity;  and  if  there  arne 
out  of  them  collaterally  any  absard  eoDseqnenees 
manifeatly  eoatradiotoiy  to  oommoa  reason,  tkey 
are,  with  regard  to  tbeiM  eoliatcrat  eoBsaqaeoMi, 
void."— 1  Stackatone't  Oommtntaria,  91. 

If  the  effect  of  the  proviso,  however,  upon 
something  analogous  to  the  doctrine  of  qf  pret, 
or,  ill  other  words,  ofgettfngas  nearto  itsmeon- 
ing  as  possible,  was  to  determine  the  office 
at  the  time  of  the  passage  of  the  law,  then, 
on  the  other  hand,  the  retention  of  the  officer 
by  the  President  for  five  months  afterword, 
Olid  through  an  intervening  Congress,  without  a 
commission  or  even  a  nomination,  was  a  breach 
of  the  law,  and  therefore  a  misdemeanor  in  it- 
self; which  he  I^ould  hardly  plead,  and  would 
scarcely  ask  you  to  affirm,  against  the  general 
presumption  of  the  faithful  performance  of  offi- 
cial duty  for  the  purpose  of  sheltering  him  fron 
the  consequences  of  still  another  violation  of 
the  law. 

Assuming  again,  however,  that,  as  is  claimed 


Digitized  by 


Google 


THE  CON(JBESSIONAL  GLOBE. 


327 


by  the  defense,  the  case  of  Mr.  Stanton  does 
not  fall  within  the  proviso,  irhat,  then,  is  the 
resalt  7  Is  it  the  predicament  of  a  casus  omissus 
altogether?  Is  he-  to  be  hung  np,  like  Ma- 
homet's coffin,  between  the  body  of  the  act  and 
the  proviso,  the  latternallifying  the  former  on 
the  pretext  of  an  exception,  and  then  repudiat- 
ing the  exception  itself  as  to  the  particular 
CHsc  ;  or  is  the  obvious  and  indispntable  pur- 
pose of  providing  for  all  cases  whatever,  to  be 
carried  out  by  falling  back  on  the  general  en- 
aotine  clause  which  would  make  him  irremov- 
able l>y  the  President  alone,  and  leaving  him 
outijide  of  the  provision  as  to  tenure,  which 
was  tlie  sole  object  of  the  exception  7  There 
is  nothing  in  the  saving  clause  whieh  is  at  all 
inconsistent  with  what  goes  before.  The  pro- 
vision that  takes  every  officer  out  of  the  power 
of  the  President  is  not  departed  from  in  that 
claase.  All  it  enacts  is  that  the  tenure  shall 
be  a  determinate  one  in  cases  that  fall  within 
iU  If  Mr.  Stanton  was  appointed  by  President 
Johnson  within  the  meaning  of  the  proviso,  he 
holds,  of  course,  until  the  expiration  of  his 
term.  If  not,  he  holds  subject  to  removal  like 
other  oQicers  under  the  enacting  clause.  It 
has  been  so  often  asserted  _puDlicly  as  to  have 
become  a  generally  accredited  truth,  that  the 
special  purpose  of  the  act  was  to  protect  him. 
r  do  not  affirm  this,  and  do  not  consider  it 
necessary  that  I  should,  or  important  to  the 
case  whether  he  favored  the  passage  of  the  law 
or  not.  It  will  be  hardly  pretended,  however, 
bv  anvbody,  that  he  was  intended  to  be  ex- 
cluded entirely  from  its  operation. 

Nor  is  the  case  helped  by  the  reference  to 
the  fourth  section  of  the  act,  which  provides 
that  nothing  therein  contained  shall  be  con- 
strued to  extend  the  term  of  any  office  the 
duration  of  which  is  limited  by  law.  The  of- 
fice in  question  was  one  of  those  of  which  the 
tenure  was  indefinite.  The  construction  in- 
sisted on  by  me  does  not  extend  it.  The  only 
effect  is  to  take  away  the  power  of  removal 
from  the  President  alone  and  restore  it  to  the 
parlies  by  whom  the  Constitutio'n  intended  that 
It  should  be  exercised. 

Assuming,  then,  that  the  case  of  Mr.  Stanton 
is  within  the  law,  the  next  question  is  as  to 
the  validity  of  the  law  itself.  And  here  we 
arc  met,  for  the  first  time  in  our  history  as  a 
nation,  by  tlie  assertion,  on  the  part  of  the 
President,  of  the  illimitable  and  uncontrol- 
lable power  under  th^  Constitution,  in  accord- 
ance, as  he  insists,  with  the  judicial  opinion, 
the  professional  sentiment,  and  the  settlea 
practice  under_  the  Government  of  removing 
at  any  and  all  times  all  executive  officers  what- 
ever, without  responsibility  to  anybody,  and  as 
included  therein  the  equally  uncontrollable 
power  of  suspending  them  indefinitely  and 
sapplyiug  their  places  from  lime  to  time  by 
appointments  made  by  himself  ad  interim. 
If  there  be  any  case  where  the  claim  has  here- 
tofore extended,  even  in  theory,  beyond  the 
mere  power  to  create  a  vacancy  by  removal 
during  the  recess  of  the  Senate,  I  do  not  know 
it.  If  there  be  any  wherein  the  power  to  sus- 
pend indefinitely,  which  goes  even  beyond  this, 
has  been  asserted,  it  is  equally  new  to  me. 
This  truly  regal  pretension  has  been  fitly  re- 
served for  the  first  President  who  has  ever 
claimed  the  imperial  prerogative  of  founding 
governments  by  proclamation,  of  taxing  with- 
out a  Congress,  of  disposing  of  the  public 
property  by  millions  at  his  own  will,  and  of 
exercising  a  dispensing  power  over  the  laws. 
It  is  bat  a  logical  sequence  of  what  he  has 
been  already  permitted  to  do  with  absolute 
impunity  and  almost  without  complaint.  If 
lie  could  be  tolerated  thus  far,  why  not  con- 
summate the  work  which  was  to  render  him 
supreme,  and  crown  his  victory  over  the  legis- 
lative power  by  setting  this  biody  aside  as  an 
advisory  council,  and  claiming  himself  to  be 
the  rightful  interpreter  of  the  laws7  The  de- 
fense made  here  is  a  defiance,  a  challenge  to 
the  Senate  and  the  nation,  that  must  be  met 
and  answered  just  now  in  such  a  way  as  shall 
determine  which,  if  any,  is  to  be  the  master. 
If  the  claim  asserted  is  to  be  maintained  by 


your  decision,  all  that  will  remain  for  you  will 
oe  only  the  formal  abdication  of  yonr  high 
trust  as  part  of  the  appointing  power,  becaase 
there  will  be  then  absolutely  nothing  left  of  it 
that  is  worth  preserving. 

But  let  UB  see  what  there  is  in  the  Constitu- 
tion to  warrant  these  extravagant  pretensions, 
or  to  prevent  the  passage  of  a  law  to  restore 
the  practice  of  this  Government  to  the  true 
theory  of  that  instrument. 

I  do  not  propose  to  weary  yon  with  a  pro- 
tracted examination  of  this  question.  I  could 
not  add  to  what  I  have  already  swl  on  the 
same  subject  in  the  discngsion  in  the  House  of 
the  bill  relating  to  removals  from  office  in  De- 
cember, 1806,  to  which  I  would  have  ventured 
to  invite  your  attention,  if  the  same  point  had 
not  been  so  fatly  elaborated  here.  You  have 
already  passed  upon  it  in  the  enactment  of  the 
present  law  bv  a  vote  so  decisive  and  over- 
wRblming,  and  there  is  so  Kttle  obiection  on 
the  part  of  the  counsel  for  the  President  to  the 
validity  of  that  law,  that  I  may  content  myself 
with  condensing  the  arguments  on  both  sides 
into  a  few  general  propositions  which  willcoin- 
jprehend  their  capital  features. 

The  case  may  be  stated,  as  I  think,  analytic- 
ally and  synoptically  thus: 

The  first  great  fact  to  be  observed  is,  that 
while  the  Constitution  enumerates  sundry  offi- 
ces, and  provides  the  manner  of  appoiatmeot 
in  those  cases,  as  well  as  in  "all  others  to  be 
created  by  law,"  it  prescribes  no  tenure  except 
that  of  good  behavior  in  the  case  of  the  judges, 
and  is  entirely  siienl  on  the  subject  of  removal 
by  any  other  process  than  that  of  impeachment. 

From  this  the  inferences  are : 

1.  That  the  tenore  of  good  behavior,  being 
substantially  equivalent  to  that  for  life,  the 
office  must  in  all  other  coses  be  determinable 
at  the  will  of  some  departmeat  of  the  Govern- 
ment, unless  limited  by  law  -,  which  is,  how- 
ever, but  another  name  for  the  will  of  the  law- 
maker himself.   And  this  is  settled  by  authority. 

2.  That  the  power  of  removal  at  will,  being 
an  implied  one  only,  is  to  be  confined  to  those 
cases  where  the  tenure  is  not  ascertained  by 
law ;  the  right  of  removal  in  any  other  form 
than  by  the  process  of  impeachment  dependiog 
entirely  on  the  hypothesis  of  a  will  of  which 
the  essential  condition  always  is  that  it  is  free 
toactwithoutreason  andwithout  responsibility. 

8,  That  the  power  of  removal,  being  im- 
plied as  a  necessity  of  state  to  secure  the  de- 
pendence of  the  officer  on  the  Government,  is 
not  to  be  extended  by  construction  so  as  to 
take  him  out  of  the  control  of  the  Legislature, 
and  make  him  dependent  on  the  wUl  of  the 
Executive. 

The  next  point  is  that  the  Fyesident  is  by 
the  terms  of  the  Constitution  to  "nominate, 
and  by  and  with  the  advice  and  consent  of  the 
Senate  appoint,"  to  all  offices,  and  that  with- 
out this  concurrence  he  appoints  to  none  ex- 
cept when  Bothorized  by  Congress.  And  this 
may  be  described  as  the  ruU  of  the  Constitu- 
tion. 

The  exceptions  are : 

1.  That  in  the  cases  of  inferior  offices  the 
Congress  may  lodge  this  power  with  the  Presi- 
dent alone  or  with  tlie  courts  or  the  heads  of 
Departments ;  and 

2.  That  in  cases  of  vacancy  happentag 
during  the  rscess  of  the  Senate  he  may — not 
appoint — halfiU  ih«n  up  by  eraatiog  commis- 
sions to  expire  at  the  end  of  the  next  session 
of  that  body. 

From  which  it  appears — 

1.  That  the  President  cannot,  as  already 
stated,  in  any  case,  appoint  alone  without  the 
express  autbofitv  of  Cfongress,  and  then  only 
in  the  case  of  inferior  offices. 

2.  That  the  power  to  supply  even  an  acci- 
dental vacancy  was  only  to  continue  until  the 
Senate  was  in  a  condition  to  be  consulted  and 
to  advise  and  act  upon  the  case ;  and 

8.  As  a  corollaiy  from  these  two  proposi- 
tions, that  if  the  power  to  remove  in  cases 
where  the  tenure  is  indefinite  be,  as  it  is 
solemnly  conceded  by  the  Supreme  Court  of 
the  United  States  in  re  Heenan  (13  Peters)  an 


iiffident  to  the  power  to  appoint,  it  belongs  H> 
the  President  and  Senate,  and  not  to  the  Pres- 
ident alone,  as  it  was  held  in  that  case  to  be 
in  the  judge  who  made  the  appointment. 

The  argument  upon  which  this  implied  and 
merely  inferential  power,  nbt  of  "filling  up," 
but  of  making  a  vacancy  during  the  recpss — 
which  is  now  claimed  to  extend  to  the  making 
of  a  vacancy  at  any  time — has  been  defended, 
is — 

lirst.  The  possible  necessity  for  the  exer- 
cise of  such  a  power  during  the  recess  of  the 
Senate,  or,  in  other  words,  the  argument  a& 
inconvenienti. 

Second.  Tliat  the  power  of  removal  is  a 
pnrely  executive  function,  which,  passed  by 
the  general  grant  in  the  first  section  of  the 
second  article  of  the  Constitution,  would  have 
carried  the  power  to  appoint,  if  unprovided 
for,  and  is  to  be  considered  in  nim  in  all  cases 
wherein  it  has  not  been  expressly  denied  or 
todeed  in  other  hands ;  while  the  association 
of  the  Senate,  the  same  not  being  an  execu- 
tive body,  is  an  exception  to  the  general  prin- 
ciple, and  must  be  taken  strictly  so  as  not  to 
extend  thereto. 

Tkird.  That  it  is  essential  to  the  President 
as  the  responsible  hMd  of  the  Government, 
charged  by  his  oath  with  the  execution  of  the 
laws,  that  he  should  control  his  own  subor- 
dinates by  making  their  tenure  of  office  to 
depend  ujion  his  will,  so  as  to  make  a  unit  of 
the  Administration. 

The  answer  to  the  first  of  these  propositions 
-is  that  there  is  no  necessity  for  the  exercise  of 
the  power  during  the  recess,  because  the  case 
supposed  may  be  provided  for  by  Congress — 
as  It  has  been  by  the  act  now  in  qnestion — 
under  its  express  constitutional  authority  "to 
make  all  laws  which  shall  be  necessary  «r 
proper  for  carrying  into  execution  all  powers 
vested  in  the  Govemment.  or  in  any  Depatt- 
ment  thereof,"  a  power  wnich,  by  the,  Mnyla 
very  strangely  claimed  byone  of  the  PrestdeiMfs 
counsel  to  be  an  implied  one.  ' 

To  the  second  the  answer  is  that  whether 'an 
executive  power  or  not  depends  on -the  sttttc- 
turo  of  the  Government,  or,  in  Wher  words,  *n 
what  the  Constitntlon  makes  it ;  that  the  dause 
in  question  is  but  a  distributive  one ;  that  if&ll 
executive  power  is  in  the  President,  then  by 
parity  of  reason  all  legislative  power  is  in  Ctni- 
gress  without  reference  to  the  Constitotioii ; 
that  the  Senate  is  not  only  associated  with  the 
President  in  the  general  appointing  power,  btit 
that  the  power  itself  may  be  Withdrawn  by 
Congress  almost  eotirsly  from  both,  under  the 
provision  in  regard  to  inferior  offices,  wlllih 
would  involve  a  repugnancy  to  the  genefal 
grant  relied  on,  if  the  power  be  an  executive 
one ;  that  if  no  provision  had  been  made  fbr 
appointment  in  the  Constitution  the  power  to 
supply  the  omission  would  have  resulted  to  tlie 
law-maker  under  the  authority  just  quoted,  to 
make  "all  laws  that  might  be  necessary  or 
proper  for  carrying  iato  execution  all  powers 
vested  in  the  Government  or  any  department 
thereof,"  which  carries  with  it  the  power  to 
create  all  offices ;  and  that,  moreover,  this  power 
of  removal,  in  the  only  case  wherein  it  is 
referred  to,,  is  made  ajuaincd  ooe. 

To  the  third  the  answer  is — 

1.  That  however  natural  it  may  be  for  the 
President,  after  an  unchecked  career  of  usurp- 
ation for  three  long  years,  during  which  he 
has  used  his  subordiuates  generally  as  the 
^lavish  ministers  of  his  will,  and  dealt  with  the 
affairs  of  this  nation  as  if  he  had  been  its 
master  also  as  well  as  theirs,  he  greatly  mis- 
take^ and  ma;^nifie3  his  office,  as  has  been 
already  shown  in  the  fact  that  under  the  Con- 
stitution he  may  be  stripped  at  any  timeby 
Congress  of  nearly  the  whole  of  the  appoint- 
ing power;  and, 

_  2.  That  the  responsibility  of  the  President 
is  to  be  graduated  by,  and  can  be  only  com- 
mensurate with,  the  power  that  is  assigned 
to  him;  that  the  obligation  imposed  on  him  is 
to  take  care  that  the  laws  are  foithfally  exe- 
cuted, and  not  his  trtZI.  which  is  so  strangely 
assumed  to  be  the  .only  law  of  the  exalted 
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fuQCtionaries  who  surround  bim ;  and  tbat  it 
ig  not  only  not  essential  to  the  performance  of 
their  duly  under  the  law  that  the  heads  of  De- 
partments should  be  the  mere  passive  instru- 
ments of  his  will,  but  the  very  contrary. 

Upon  this  brief  statement  of  the  argament 
it  would  seem  as  if  diere  could  be  no  reason- 
able doubt  as  to  the  meaning  of  the  Constitu- 
tion. But  the  high  delinquent  who  is  now  ou 
trial,  feeling  that  ne  cannot  safely  test  his  case 
here,  and  shrinking  from  the  inexorable  logic 
that  rules  it  against  him,  takes  refuge  in  the 
past,  and  claims  to  have  found  a  new  Constitu- 
Uon  that  suits  him  better  than  the  old  one,  in 
the  judicial  authorities,  in  the  opinion  of  the 
commentators,  in  the  enlightened  professional 
and  public  sentiment  of  the  nation,  and  in  a 
legislative  practice  and  construction  that  are 
coeval  with  the  GoTernmcnt,andhave  continued 
without  interruption  until  the  present  time. 
A  little  inquiry,  however,  will  show  that  there 
is  no  altar  of  sanctuary,  no  city  of  refuge  here, 
to  shelter  the  greatest  of  the  nation's  malefac- 
tors from  the  just  vengeance  of  a  betrayed  and 
indignant  people. 

And  first,  OS  to  judicial  AutboritT.  There 
are  but  three  cases,  I  think,  wherein  these  qaes- 
tioBS  have  ever  come  up  for  adjudication  be- 
fore the  Supreme  Court  of  the  United  States, 
and  in  all  of  them  the  decisions  have  t^een 
directly  in  conflict  with  the  theory  and  pre- 
tensions of  the  President. 

The  first  was  the  familiar  one  of  Marbury 
w.  Madison,  1  Cranch,  236,  made  doubly  mem- 
Ofable  by  the  fact  that  it' arose  out  of  one  of 
the  so-called  midnight  appointments  made  by 
tlie  elder  Adams^the  same,  by  the  way,  whose 
eaetiag  vote  as  an  executive  officer  turned  the 
•oale  tn  favor  of  the  power  to  which  he  was 
destined  to  succeed  in  the  First  Congress  of 
1789,  on  the  eve  of  his  retirement — under  a  law 
which  had  been  approved  only  the  day  before, 
•Bthorizing  the  appointment  of  five  jnetioes  of 
the  peace  for  the  District  of  Columbia,  to  serve 
reapeotively  for  the  term  of  five  years.  The 
commission  in  question  had  been  duly  signed 
and  registered,  bat  was  withheld  by  his  suc- 
cessor (Jefferson)  on  the  ground  that  the  act 
was  incomplete  without  a  delivery.  It  was  not 
claimed  by  him  that  the  appointment  was  re- 
vocable if  once  consommated.  If  it  had  been, 
the  resistance  would  have  been  nnnecesaary,and 
Ike  assertion  of  the  right  to  the  office  an  idle 
one.  Chief  Justice  Marshall,  in  delivering  the 
Opinion  of  the  court,  holds  this  language : 

"Where  ao  oOeer  Is  rem«vabl««t  the  will  of  the 
Ba«eative,  the  eiroQuutaaoe  whiob  oostpleted  hii 
•PPo'iDtmeat  is  of  no  oonseqdonee,  beoaoae  the  sot  is 
at  any  time  revoeable.  Bat  where  the  offleer  is  not 
removable  at  the  will  of  the  Ezeentive,  the  appoint- 

8ent  is  not  revoonble  and  caanot  be  annulled. 
avicg  onoe  made  the  appointment  his  power  over 
the  olsee  is  terminated  in  all  cases  where  by  law  the 
afficer  is  not  removable  by  him.  Then,  as  the  law 
creatine  the  oBee  gave  the  right  to  hold  for  five 
years  independent  of  the  Executive,  the  appoint- 
mentwasnot  revocable,  but  retted  in  the  officer  legal 
rights  that  are  protected  by  the  laws  of  hi«  country." 

The  point  mied  here  is  precisely  the  same  as 
that  involved  in  the  tenure-of-office  act,  to  wit: 
that  Congress  may  define  the  tenure  of  any 
office  it  creates,  and  that  once  fixed  by  law  it 
is  no  longer  determinable  at  the  will  of  any- 
body— the  act  being  a  mere  substitution  of  the 
will  of  the  nation  for  that  of  the  Executive, 
by  giving  that  will  .the  form  of  law,  which  is, 
indeed,  tlie  only  form  that  is  consistently  ad- 
missible in  a  {government  of  law.  The  present 
Executive  insists — as  Jefferson  did  not — that  he 
has  the  power  under  the  Constitution  to  remove 
or  suspend  at  any  and  all  times  any  executive 
officer  whatever  for  causes  to  be  judged  of  by 
himself  alone ;  and  that,  in  the  opinion  of  his  ad- 
visers, this  power  cannot  be  lawfully  restrained ; 
which  is  in  effect  to  claim  the  power  to  appoint 
without  the  advice  and  consent  of  the  Senate, 
•s  he  has  just  now  done,  as  well  as  to  r«»tOD#. 

The  next  case  in  order  is  that  of  ex  pari* 
Hecnan,  reported  in  18  Peters,  which  involved, 
a  question  as  to  the  right  of  the  judge  of  the 
district  court  of  Louisiana  to  remove,  at  his 
discretion,  a  clerk  appointed  by  him  indefi- 
nitely under  the  law.    The  court  say  there- 


Thompson,  Justice,  delivering  the  opinion — 
that— 

"All  oiBecs,  the  tonnreof  which  it  not  fixed  by  the 
CoDstitation  or  limited  by  law,  mast  be  held  either 
during  good  behavior  or  at  the  will  and  discretion 
of  some  department  of  the  QovernmeDt,andsaWect 
to  removal  at  pleasure." 

And  again  that — 

"  In  the  absence  of  all  oonstltntional  provisions  or 
statalory  regulation  it  would  seem  to  l>e  a  sound  and 
necessary  rale  to  consider  the  power  of  removal  at 
an  incident  to  the  power  to  appoint." 

They  add,  however — 

"But  it  was  very  early  adopted  at  the  oraelual 
oonstmotion  that  the  power  was  vetted  in  the  Presi- 
dent alone, and  that  sach  would  appearto  have  been 
the  Itaitlativt  construction,  because  in  establishing 
the  three  principal  Departments  of  State,  War,  and 
Treasury,  they  reeognized  the  power  of  removal  in 
the  Frement.  altheugh  by  the  aol  of  1T9S,  esUblisb- 
ing  tbo  Navy  Department,  the  refercaoe  was  not  by 
name  to  him," 

The  result  was  that  upon  the  principles  ^lus 
ennnciated,  involving  the  exception  as  to  cases 
where  the  tenure  was  limited  by  law,  as  laid 
down  in  Marbury  m.  Madison,  they  declared 
the  power  of  removal  to  have  been  well  exer- 
cised by  the  judge  who  mode  the  appointment 
under  the  law,  for  the  reason  only  that  it  was 
an  incident  thereto. 

It  is  well  worthy  of  remark,  however,  intkia 
connection,  that  although  what  is  thus  gratui- 
tously said  as  to  the  practical  construction  in 
opposition  to  the  fole  there  reeognized  does 
not  conflict  in  any  way  with  the  doctrine  of 
Marbury  vs.  Madison,  it  is  entirely  at  variance, 
aa  seems  to  be  confessed,  with  the  decision 
itself,  which,  on  the  doctrine  of  Mr,  Madison 
in  the  debate  of  1789,  that  the  power  of  removal 
was  a  strictly  executive  one,  and  passed  by 
the  general  grant  of  the  Constitution,  unless 
expressly  denied  or  elsewhere  lodged,  must  have 
been  inevitably  the  other  way,  because  in  that 
case  it  mnst  have  resulted,  not  to  the  jndge, 
but  to  the  President,  Whether  a  mere  per- 
missive, sub  til«Htio,  exercise  of  a  power  like 
this,  or  even  a  temporary  surrender  on  grounds 
of  personal  confidence  or  party  fevor,  where  it 
))erhap3  violated  no  constitutional  interdict,  and 
was,  >n  point  of  fact,  authorized  as  to  all  but 
the  superior  offices^  can  raise  a  prescription 
against  a  constitutional  right,  or  how  many 
laws  it  will  require  to  abrof^tethe  fundamental 
law,  I  will  not  stop  now  to  inquire.  It  is  suffi- 
cient for  my  purpose  that  the  case  decides  that 
the  power  ofremoval  is  bnt  an  incident  to  the 
power  of  appointment,  and  that,  of  course,  it 
can  be  exercised  only  by  the  same  agencies,  as 
the  tenure-of-office  act  exactly  provides. 

The  next  and  last  case  is  that  of  the  United 
States  ex  relatione  vs.  Quthrie,  reported  in  17 
Howard,  281^  which  was  an  application  for  a 
matidamu*  to  the  Secretary  ot  the  Treasury  to 
compel  him  to  pay  the  salary  of  a  territorial 
jndge  in  Minnesota,  who  had  been  removed  by 
the  President  before  the  expiration  of  his  term, 
which  was  fixed  by  law  at  fonr  ^ears.  The 
case  was  dismissed  upon  the  doctrine  that  the 
proceeding  was  not  a  proper  one  to  try  the 
title  to  an  office,  and  therefore  the  question  of 
the  power  to  remove  was  not  disposed  of  or 
discussed,  except  by  Justice  McLain,  who  dis- 
sented on  the  main  point  and  felt  called  upon, 
of  course,  to  pass  upon  the  other.  I  refer  to 
his  opinion  mainly  for  the  purpose  of  borrow- 
ing, with  a  part  of  the  argument,  an  important 
statement  in  relation  to  the  views  of  the  bench 
that  was  almost  coeval  with  the  Constitution 
itself  on  this  question.    He  says,  on  page  806 : 

"There  was  great  oontroriety  of  opinion  in  Cod- 

G est  on  this  power.  With  the  experience  we  now 
kve  in  regard  to  itt  exercise  there  is  great  doabt 
whether  the  most  enlightened  statetman  waold  not 
oome  to  a  dilferent  conclusion," 

The  power  referred  to  was  that  of  the  re- 
moval Dv  the  President  of  the  heads  of  the 
principal  Departments  of  the  Qovemment,  as 
conceded  by  the  acts  of  1789. 

"The  Attorney  Ooneral  calls  this  a constitntional 
power.  There  is  no  such  power  given  in  the  Consti- 
tntion.  It  is  presumed  to  be  in  the  President  from 
the  power  of  appointmeoU  This  pretutaption,  I 
ihiaK,  is  unwise  and  illogical.  The  reasoning  is: 
The  President  and  Senate  appoint  to  office;  tberc- 
for«  the  President  may  remove  fhimoSee.  Now,  the 
argument  would  be  legitimate  if  the  power  to  re- 
move were  iaferred  to  bo  the  same  that  appoints. 


"It  wat  supposed  that  the  exercise  of  this  power 
by  the  President  was  necessary  fbr  the  olBeiont  dit- 
oharge  of  excoalire  dutiest  that  to  contalt  the  Sen- 
ate in  making  romovuls  the  same  at  making  appoint- 
ments would  be  too  tardy  for  the  oorreetion  of  aDozes. 
By  a  temporary  appointment  the  public  service  i* 
BOW  provided  for  in  cate  of  death ;  nod  the  same  pro- 
vision eoold  he  mode  where  immediate  removals  are 
necessary.  The  Senate,  when  called  upon  to  fill  tb« 
vacancy,  would  pott  upon  the  domonta  of  the  late 
Incumbent. 

"Thit,  I  have  never  doubted,  was  the  true  con- 
ttmclion  of  the  Constitution ;  and  I  am  able  to  say 
it  wat  the  opinion  of  the  late  Snpreme  Conrt  with 
UtisballatitshMd," 

And  again : 

"  If  the  power  to  remove  i^om  office  may  be  inferred 
from  the  power  to  appoint,  both  the  oleincntt  of  the 
appeiDtiac  power  are  neeeeiarily  incladed.  The 
Coostitation  hat  declared  what  shall  be  the  cxcea- 
tive  power  to  appoint,  and,  by  oonsequoace,  tboeame 
power  ihould  be  exercised  in  a  removal." 

It  will  be  said,  perhaps,  that  all  tliis  is  quali- 
fied by  the  remark  that ''  this  power  of  removal 
has  been,  perhaps,  too  long  established  and 
exercised  to  be  now  questioned. "  It  is  enough, 
however,  to  refer  to  the  observation  which  f^- 
lows,  that  "the  voluntary  action  of  the  Senate 
and  thel'resident  would  be  necessary  to  change 
the  practice, ' '  |o  show  what  was  meant  by  him. 
Snch  events  as  our  eyes  have  witnessed,  and 
such  a  conjuncture  of  aflkiri  following  fast  upKMt 
their  heels  as  would  leave  the  Executive  with 
all  his  formidable  patronage  and  all  the  prestige 
of  hla  place,  without  even  the  meager  support 
of  a  third  in  either  House,  were  scarcely  within 
the  range  of  human  probability.  When  be 
remarks,  therefore,  that  it  was  "pcrAop*  koo 
late  to  question  it,"  he  means,  of  course,  "to 
question  it  tucc«s«/t{2(y,"  as  the  context  shows, 
if  he  had  meant  otherwise  he  would  not  hare 
referred  to  a  volnntarv  change  of  practice  as 
operating  a  corresponding  change  of  the  Con- 
stitution. He  was  too  good  a  lawyer  and  too 
large  a  statesman  to  affirm  that  the  iundamental 
law  of  a  great  State  could  be  wrested  from  its 
true  construction  either  by  the  errors  of  the 
Legislature,  or  the  toleration  of  a  mischievous 
practice  and  a  monster  vice  for  less  than  eigh^ 
years. 

It  is  apparent^  then,  from  all  the  cases,  that 
the  judicial  opimon,  so  far  from  sastuning  the 
view  of  the  President,  settles  at  least  two 
points  which  are  fatal  to  his  pretensions :  first, 
that  Congress  may  so  limit  the  tenure  of  an 
office  as  10  render  the  incumbent  irremovable 
except  by  the  process  of  impeachment;  aod 
second,  that  the  power  io  remove,  so  far  as  it 
exists,  is  but  an  incident  to  the  power  to 
appoint. 

Nor  is  it  any  answer  to  say,  as  has  been 
claimed  in  debate  on  this  floor,  that  these  were 
ca^es  of  inferior  offices  where,  under  the  Con- 
stitution, it  was  within  the  power  of  Congress 
to  relate  thera  at  its  discretion.  There  is 
notbiiM  in  the  provision  as  to  inferior  offices 
to  disnn^ish  them  from  others  beyond  the 
mere  article  of  appointmetU.  This  is  a  opea- 
tion  of  tenure,  and  that  is  equally  nndenned 
as  to  both,  except  in  the  few  cases  specially 
enumerated  therein.  It  was  equally  within  the 
power  of  Congress  to  regulatMn  one  case  as 
in  the  other.  The  ri^bt  to  regulate  is  a  neces- 
sary result  of  the  right  to  create.  When  it 
establishes  an  office,  aa  it  has  established  the 
departmental  bureaus,  bv  law,  it  has,  of  neces- 
sity, the  right  to  prescribe  its  duties  and  sar 
how  long  it  shall  be  held  and  when  it  shall 
determine.  When  it  does  say  so,  it  can  hsvdly 
be  maintained  with  any  show  of  reason  that  s 
power  which  is  only  implied  from  the  fact  that 
the  tenure  of  office  has  been  left  indefinite  in 
the  Constitution  which  has  vested  the  estab- 
lishment of  offices  in  Congret,  shall  be  held  to 
operate  to  defeat  its  will  and  shorten  the  life 
of  its  own  creature  in  cases  where  its  legisla- 
tion is  express. 

And  so,  too,  as  to  the  doctrine  that  tha 
power  of  removal  is  but  an  incident  to  the 
power  to  appoint.  That  is  settled  upon 
grounds  of  reason,  as  a  general  principle, 
which  has  no  more  application  to  inferior 
offices  than  to  superior  ones.  The  idea  is  that 
the  power  of  removal  wherever  it  exists  is  in 
the  very  nature  of  things  but  part  and  parcel 
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•f  the  power  to  Mpoiat,  and  tint  m  a  M«ie- 
qaence  the  power  that  mabes,  and  none  otiier, 
Blast  aoraake;  and  on  thi«  idea  it  waa  rated  in 
the  i>articalar  case  that  the  power  to  remoiw 
waa  in  llie  judge,  beeauiae  the  antkority  to  ap- 
point was  there.  It  equally  rales,  howorer, 
that  where  theappotatment  is  in  the  head  of  a 
Department  the  power  of  removal  belongs  to 
him  ;  that  where  it  is  lodf^  by  Congress  in 
the  Preaident  alone  it  is  in  (ram  only  ;  and  where 
it  is  in  the  President  and  Senate  oonjoinUy 
there  it  is  in  both ;  which  is  precisely  the  doc- 
trine maintained  by  the  aiinority  in  the  Oo«- 
greas  of  1789.  It  oo^t  to  be  a  sufficient  an- 
swer, however,  Uiat  no  soch  diatinctioB  was 
taken  by  Josttce  Tbompson  in  tbe  Hecrian 
ease,  although  be  r^erved  to  the  dapartnre 
from  this  rale  in  the  practical  constructiou 
wUek  bad  assigned  the  pewar  to  the  Presideat 
alone. 

The  jodiciol  opinion  having  thaa  Bigna% 
finled  to  support  the  dangarovs  haiesiea  of  die 
PreaideBt,  tha  a«zt  reaort  is  to  that  of  tiK 
•tatesmen,  lawyeta,  and  pablieiits  who  have 
feom  time  to  tuneillnstrated  onr  history.  And 
here,  too,  it  will  be  foand  that  the  great  orim- 
iaal  who  is  at  yonr  bar  has  no  better  sap|Mct 
than  he  has  found  ia  higher  quarters. 

I  am  not  hem  to  quesUoa  the  doctrine  wbiefa 
baa  been  so  strongly  urged,  upon  tba  authority 
of  Lord  Coke,  that  eontemporaneoos  exposi- 
tion is  entitled  to  great  waignt  in  law.  Taking 
it  to  be  sound,  boarerer,  it  will  hardly  be  pre- 
tended, I  suppose,  that  there  is  aaythiag  of 
this  deaoription  which  will  compare  in  Tidae 
with  the  aMkoritatiTe,  and,  I  mintahaaat  say, 
oracular  utteranees  of  the  Federalist,  which 
was  the  main  agent,  ander  Proridenee,  in  se- 
eariog  for  the  Goastitatiea  the  sapport  of  the 
peopla  of  the  seveaal  States,  and  has  linee 
•ccapied  the  rank  at  m  classic  in  the  politieat 
litentnre  of  America.  And  yat,  ia  the  seweaty- 
•areathaamber  of  that  series,  which  ia  ascribed 
to  the  pen  of  Alexander  Hamilton,  himaelf 
pwhi^  "tfar  fint  ansoM  his  pears"  in  the 
Convention  which  flamed  that  iastroment,  it 
ia  asaunsad  as  aa  unqaestionabie  propeeition 
•■d  that,  too,  in  tbewayof  answer  to  the  objo:- 
tioB  of  instabili^  ariMog  from  fre<yieat  changes 
of  administration,  that  laaamoch  ^^aathaSenate 
wfu  to  participate  in  ^m  business  of'  appoiat- 
nents,  its  coaaent  woald  thare^Bn  be  ueces- 
■aiy  to  disijiaao  as  well  as  to  appaint."  Nor 
was  it  eonsidared  eren  nacsssary  to  reasc«  oot 
a  condaaion  that  was  so  obrious  Mtd  ineirita- 
hie.  It  does  aot  seem  to  have  been  soppoaad 
by  anybody  that  a  power  so  eminently  regal 
aw^  ever  be  raised  ia  the  eaoontlve  of  a 
limited  Oovemmeat  oot  of  the  mere  fact  of  the 
nleaea  of  the  Constitution  on  that  aobjeot  aad 
the  Wlnre  to  provide  any  other  node  of  re- 
moval thaa  b^  the  process  of  impeachments 
If  the  conclusioa,  however,  was  net  a  saaad 
oaa,  then  it  was  no  better  than  a  ^dse  pve- 
teqse,  which  those  at  least  who  oonenrred  in 
ita  praaantation  ware  morally  estopfytd  firam 
aoBtrovarting.  And  yet  it  is  ta  one  of  tbe  dis- 
tingnishedauthors  of  these  papcia,  in  his  qaal- 
ity  of  .&  legislator,  that  tha  nation  is  mainly 
imebted  for  tha  vote  which  inamorated  aad 
fiMtened  so  long  npon  it  the  miacnievons  and 
ajDti-TepnblieaQ  doctrine  and  praetioa  whidt  it 
bas  cost  a  revolntion  to  overtfaraw.  It  does 
not  seem,  however,  to  have  eSbcted  any  change 
in  the  opinioBs  of  tbe  distiagnidied  author,  as 
we  find  him  insiitiag  in  a  letter  wiittae  ten 
y«ara«fierwai!d  to  JaiMa  McHeniy,  then  8ec- 
ratary  of  War,  tbatevea  the  power  to  AM  vaean- 
<dea  happening  daring  tba  reoasaof  the  Senate 
ia  to  be  eonfined  to  ''saefa  offiaas  as  having  been 
<Hiee  filled  have  become  vacant  by  aocidenial 
circumstances." 

From  the  time  of  tha  settlement  of  tha  policy 
of  the  QovwMaeat  nn  this  subject  by  im  first 
Congress  down  till  the  accession  of  the  younger 
Ada[ms  in  1826,  a  pwiod  of  nearly  forty  years, 
the  question  ctoes  not  seem  to  have  been  agi- 
tated, for  the  verjr  satis&atoiy  reaao*  tha*  the 
patronage  was  so  inoonsidetable,  and  the  eases 
of  abuse  so  rare,  as  to  attract  no  attantioa  on 
tbe  part  of  pablio  men.    lu  the  last  naawd 
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fnr,  baarevw,  a  caomiMae  waa  laiaad  by  tba 
Saoate,  headed  by  Mr.  Bentoa,  and  oompiDaed 
af  aiaaof  tha  most  eauaaatstaieanien  of  ^at 
day,  to  oonsider  the  subject  of  restraining  this 
power  by  le^pslatioB.  That  committee  agreed 
in  the  opinion  that  the  practiaa  of  .disaussiog 
from  omoa  was  a  dangeroaa  violatioa  of  tbe 
CoBstitntioa,  whieh  had  in  their  view  beao 
"  ehanfftd  in  this  regard  b»  eonttrtmtimt  and 
kffiakMon,"  which  wereoi^anetber  name  for 
legislative  oonstroctioa,  and  reported  saadif 
bills  for  its  cortectioo  not  nnlike  in  soma  re- 
spaoia  to  the  present  law.  Those  biiia  fiuled 
of  course,  but  with  the  public  MOOgaitiOD  of  tbe 
now  aad  alarming  doctrine  wbieh  feUewed  the 
aeoeasion  of  the  next  AdanniatraaioB,  that  tbe 
pabUa  offices,  like  the  ploadet  of  a  aamp,  were 
Um  lefftimate  spoils  of  tba  vietorioas  par^, 
the  sa^eet  was  revived  in  1885  by  tbe  apftoiat- 
meat  of  another  committee,  embiaaiag  the 
nasaea  (rfOalhona,  Webaler,  bmI  BeatoM, 
th»same  olHeet.  The  reaaltoftbeh  labors 
was  the  introdoetion  of  a  bill  reqnai&g  the 
President  in  all  eases  of  rmaoval  to  state  tbe 
reasons  thereof,  which  paaaed  tha  Senate  bv  a 
vote  of  81  to  16,  ov  neariy  two  thirds  of  that 
b«dy.  In  tbe  coarse  of  tbe  ddwte  on  that 
hill,  Mr.  Webster,  whose aasarpaeaad,  and,  aal 
think,  nneqaaled  abilitv  aa  a  ooastitatioaal 
lawyer  will  be  oontestad  by  nobody,  bald  this 
ea^hatie  language. 

"  After  eoiiaid«rini{  the  dneMoa  scata  Mid  a«sln 
trithiD  tbe  lutsix  7«Mra Ism  willioc  to  u^  that.  In 
my  deliberate  jadKmeat,  the  ori«inaI  deouion  waa 
wrong.  I  cannot  bnt  think  that  those  who  denied 
the  power  in  178Bfead  tbe  beat  of  the  argsment.  It 
ai^pean  to  me,  after  thoroaah  aad  repeated  and  eon- 
scieotiona  oxaminatioo  that  an  erroneoiu  iaterpre- 
tation  nne  glvon  to  the  Constitatton  la  tbij  respect 
br  the  deoiaioD  of  the  Fint  Congrial." 

And  again: 

"  I  hare  the  clearest  conviction  that  they  (the  Con- 
veotion)  looked  to  no  other  mode  of  dieplaotnir  an 
officer  than  by  impeacluacBt  or  tbe  ronlar  apyoiat- 
mcat  of  another  person  to  tas  same  plaoe." 

And  farther : 

"  I  belierre  it  to  be  within  tha  last  power  of  Con- 
Kress  to  rerorse  the  deeision  of  1789,  and  I  mean  to 
hold  myself  at  liberty  to  aot  hereafter  npon  that 
nefUon  as  tbe  safetr  of  tbe  Oavenunant  aad  of  ta* 
OanaOtatian  may  revure," 

Mr.  Calhoun  waa  e^ally  emphatic  in  his 
oobdemnation  of  the  power  and  speaks  of  pre- 
vioaa  cases  of  reotoval  as  "rwtber  evoaptiotis 
than  eonstitutini  a  practice." 

The  like  opinion  was  obviously  eatertaioed 
by  both  Kent  and  Story,  the  two  anwt  distin- 
gaished  of  the  commentatoia  oe  the  Coastitn- 
n«n,  and  certainly  aaaong  tba  'highest  antbor- 
ities in  the  conatry.  The  former,  MMt  referri ng 
to  the  eonstmction  ef  1789  as  but  "a  loose, 
intndental,  and  declaratory  opinion  of  Con- 
glass,"  is  constrained  to  ^>eak  of  it  aa  *'a 
striking  fact  in  tbe  constitutional  histwyof  onr 
Qovamment  that  a  power  y»  transoendeat  as 
l^at  which  places  at  the  dispoaal  of  the  Presi- 
dent atone  theteaareof  evetyexeantive  offieer 
appointed  by  the  PireKdaBtaBd  Senate,  sboald 
depend  on  ittferenee  merely,  aad  shontd  hawe 
been  gratnitotMly  declared  by  the  Fhrat  Coamss 
in  oppeaition  to  the  high  authority  of  tbe  Fed- 
eralist, and  supported  oraeqoimeed  in  by  some 
of  those  distingaiahed  men  wtio  cjffMtiened  or 
daniad  tbe  power  of  Coagress  to  incorporate  a 
natioaal  bank."  (1  Kent's Commenlanes,  sec. 
16,  p.  808.)  The  latter  speaks  of  it  with  eqtml 
emphasis  as  *' eoaalituting  the  most  ettraor- 
dinny  case  in  the  hiatory  of  the  QomtriBient 
of  a  power  ooaferred  by  impHeation  in  tbe 
Exeoative  bv  the  assent  of  a  Dscv  andori^  in 
Congress  whieh  has  not  been  qaesuoiMd  on 
«anyetb«roacaaioBa>"  (2  Comaaaataries,  sec. 
1648.) 

The  same  opiaion,  too,  is  ahaady  shown 
a«o«  tha^testimeny  of  Judge-  HeLaln,  as  cMed 
above,  to  have  been  sharaa  by  "the  old  Su- 
preme Coart,  with  MaMfaall  at  its  hMd."  It 
seems,  indeed,  as  though  there  had  been  an  un- 
broken enrrent  of  sentiment  flvm  sontvea  sach 
aa  these  throagh  all  our  history  against  tbe  ex- 
istence of  this  power.  If  there  be  any  appar- 
ently ezceptionat  cases  of  any  note  but  the 
equivocal  one  of  Mr.  Madison,  they  will  befoond 
to  rest  only,  aa  I  think,  npon  the  legisla^n  of 


t788  aod'«be  long  praotiee  that  is  tnpposed  to 
have  foHowed  it.  I  make  no  account  of  tb» 
opinieae  erf  Attorneys  General,  although  I 
might  have  qaoted  l^vat  of  Mr.  WiH,  in  1918, 
to  the  efect  that  it  was  only  when  Congress 
had  nei  andertaken  to  Hk  the  tenure  of  tbe 
efSUx  that  the  cemaiicsion  eonkl  run  daring 
tbe  pteaaare  of  tba  Preaident.  Tiny  belong  to 
the  saaM  caWgoiy  a*  tbosa  of  Cabinet  oWieers. 
ft  may  not  baaniiaa,  hwwaver,  to  aidd  jast  her« 
that  although  this  question  was  elaborately 
arwaad  by  myself  apoa  tha  bMrodnetion  of  ttw 
hi&  to  reooiate  removals  from  oHce  in  tin 
House  of  wapiuaualatiaw,  wkiob  was  sabetati- 
tMdly  the  saase  as  the  prseent  Iniw,  whieh  was 
dapaadiog  at  that  time,  no  vofoe  b«t  one  was 
Mked  up  la  tha  eoaiee  of  a  proptracted  debate 
agaiaat  the  aaaetitatiwuali^  of  «be  tneasara  It- 
•aif. 

Wbat.  thaa,  is  tbera  in  tb«  legislation  «r 
1786^  wiuch'M  dabwad  to  ba  aot  only  a  eoa- 
tampota^  Inrt  aa  autfaoritativa  ex  position  of 
(be  anaaing  of  tba  CoaaiitiiKaB,  and  has  no 
aabnaarhaHiwut  exeapt  as  tbe  eapnasion  of  «n 

T'aioa  aa  to  the  policy  of  auiUng  tbe  heads 
D«partaMBta  depesAant  an  1^  Ppesidaut, 
aalaaa  tba  acts  of  tlmt  ewall  aad  suaiiperietwaw 
Ooagiass  are  to  be  takee  as  of  binding  for«e 
npoa  tbeiir  saaoeaaotaamd  as  a  sort  of  eMtoatar 
autginogapaDtfae  nMaah^  af  ibe  ConMitutTC«7 
Whatevar  may  haaa'beewthe  material  |n«- 
vieians  of  the  several  acM'paaaed  at  thatwahion, 
far  the  establisbawtit  etf  these  DepaMntenai,  it 
ia  aea  to  be  sapposad  that  it  wasiatonded  to 
aacompliah  a  result  so  alaarly  nat'Wkhia  tile 
-paovinae  ef  the  law-mabar  as  tbe-bindtng-sat- 
tiameat  «f  tha  eease  of  that  instrmnaat  on  «o 

franva^tiaatiaa.  Tbe  eibetoftbeaa  acts  has, 
thiab,  been  greatly  aMsandetsteed  by  thoae 
who  raiy  on  tbam  for  aach  a  purpose.  AH  tiiat 
they  aokoaat  to  is  the  asHoeesioa  to  the  Preei- 
dant,  ia  aaeb  a  form  as  waa  agWieabtO'  to  his 
frieaids,  ef  a  paswr  ef  reaao«am«Mc1i  tbe  ma- 
jority was  diapaaed  ta'«oeord  to  him  ia  aasaa 
where  tba  tanore  of  the  oSoerwas  loft  iad<A- 
aita,  and  tbe  office  was  therefore  detorminaMe 
at  wM,  bat  whieh  those  frtends  d«elined  to 
aocept  aa  a  gmat,  because  tb^abdmed  it  as  a 
right  Tbe  result  was  baft  a  oovtpMniise,  which 
«Mded  tbe  iesaa  by  sufaatitBtiag  aa  imfMed 
gaaat  foran  espraM'  oa«,  aad  left  the  quettian 
la  dispato  jast  «*«re  it  fotmd  it  The  reeetd 
rikoiws,  howavar,  that  even  in  tbie  shape  tbe 
biil  bially  paaaed  the  House  by  a  vote  of  only 
89  to  92.  la  tba  Oawatt,  bawevar,  where  tbe 
debate  does  not  appear,  it  was  oatrried  only  by 
tbe  casting  vote  of  the  Viee  Prasideat,  not 
properly  biowalf  s  legistative  bat  an  txeeutiee 
oHoer,  wbo  bad  a  vtoy  dirset  Interest  in  the 
dacasion. 

Tbe  aaae  shews,  mtnaa>ar,  as  already  sag- 
gested^  ttwt  there  was  ao  qaastion  iavolved  as 
to  tbe  daratian  of  the  office.  Whether  it 
aouldbe  so  Uarited,  as  bas  baendotioinflba 
tenure-of-office  law,  was  not  a  point  in  eMi- 
trovarsy,  aad  is  aot,  of  coane,  dedded.  That 
itiaigkt  be  so,  is  not  disputed  as  to  the  "in- 
ftrror"  oflasa.  Th«  Ihnng  itself  was  dea^ 
aad  the  right  to  do-  itaeqniesoed  in  and  af- 
fimwd,  as  shown  already  in  the  ease  of  Mar- 
bory  V*.  Ma^Hsea,  «s  early  as  1801.  It  can- 
not be  sboara,  however,  that  there  is  any  dlf- 
fcrsace  •  between  tbe  oaaes  of  inferior  and 
sapsHareAaaa  in  this  reapeet.  There  is  no 
wvrd  in  tha  Oaastitation  to  require  that  the 
kittar  Aail  hold  tmlv  M  ptKukre.  Both  are 
ersated  bv  law,  and  Mr.  Madison  himaelf  ad- 
mits, in  the  debate  of  1789,  that  "the  legisla- 
tiv*  i»ower  creates  the  oSes,  defines  the  power, 
Umlt*  ItrdtiMM&H,  and  annexes  %h«compen- 
satfoa."  All  that  the  Oonetitmion  contains  is 
tha  SKoeptioa  fWira  the  g«nefal  power  of  ap- 
paintmeat  in  the  aoAority  to  Congress  to  vest 
that'  pow«r  la  iaihriar  oases  in-the  President 
albna,  in  the  cowts  of  law,  or  in  the  heads  of 
IXepartmeats.  But  there  is  nothing  here  as  to 
the  power  of  removal— nothing  but  as  to  the 
privilege  of  dispensing  with  the  Senate  in  the 
matter  of  appointments,  aad'  no  limitation 
whatever  npon  its  power  over'  the  oMce  itself 
-in  -the  one  case' more  than  in  the  other. 
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And  now  let  h*  Mk  mba*  did  tbo  daahion 
moaat  to,  supposing  k  had  ««eB  rotod  tiM 
f  uwtioD  at  issue,  b«i  tito  mai  of  a  raoM  Lagis- 
Mtate  widi  no  greater  powers  tban  owsctTes? 
Is  titers  «Hjptkifig  in  the  proeeediugs  of  the 
CoDgrassof  ITHUtoindioatetkafritavarMMiMd 
to  itself  the  ytefogMive  of  Mttiiw  ils«tf  np  m 
en  ittteiprater  of  tb«  faodacaantal  law?  fke 
■MB  who  composed  it  anientovd  tbeir  foae- 
tMBS  b*tt«r  taaa  to  aappea*  that  it  had  anj 
iatisdielioa  ever  anastioos  of  tlus  sort.  If  it 
Md,  8<i  ha<e  iK»  tmaJHdgmmU  ma/  barevenad 
.saarekeaaiog,  ascoitstitatianscaiiaotb*.  Bat 
if  it  did  aaivt  wkeoea  was  it  dacived?  How 
was  tlM  Coai^ess  to  bind  the  p«*^e  by  ateet- 
iag  th«  l»w  tawludt  itoweditaowD  esastaaae, 
•■d*llitsy«w«n7  It  aeald  Mrt  bind  its  swe- 
•eMOW  bf  Making  avsa  its  smtb  -Aoaataaaats 
irrepealable.  If  it  had  a  right  to  give  an  opia- 
ion  apait  tka  nMtningaf  tbe  Gonatitiitaaa,  why 
my  w«  not  da  the  nate  thing?  Tha  Proi- 
deat  «b*i««sl]r  assaaies  that  ttey  were  bath 
wiaar  wd  baMec  than  oaraalvflB.  if  tJM  teepaet 
vbicb  be  profiNMe*  fior  tbeiv  opiniows  bad  mu- 
.atatad  bias  in  M^ard  to  tha  u>^pwa6ea  wbieh 
Jmmm  sat  under  bis  »dwriaistBa>i«B»  tb«  nation 
would  hami  baas  spaced  OMsh  triltalatio*  awd 
«a  relieved  of  tha  painfitl  neceasity  of  aisaigB- 
iag  the  Chief  M)«istBata  af  t^  Bepoi^  at 
]KMK  bar  fot  his  arioMs  againot  oidec,  and  lib- 
aakf ,  «ad  bis  open  dafianoe  af  law. 

tt»w«ver  it  majr  be  with  others,  I  aa  net 
one  of  tlwea  who  thwk  th«t  all  wisdeat  and 
rirtne  h*ve  perudied  with  enr  fikthais,  or  that 
thej  wMe.  better  aUe  to  eoBpcahand  die  im- 
p«rt  (rf  an  iBst(u«sent  with  whose  praetioal 
.  woakingi  they  were  oofamiliar  than  we  who 
«M  sitting  luder  the  light  of  an  experieno*  of 
•il^ty  y«acfi,  aud  soSmag  fc«ai  tlM  mistakes 
wU«hth«f  made  ia  regard  to  tha  firtiue.  They 
wtde  a*ne  greater  than  the  ilksioaaf  sappes- 
iag  that  it  was  itaposaible  fer  oar  institatMas 
t*  throw  op  to  the  sarfaceaaMo-like  Aadraw 
'JohnaoB )  and  yet  it  was  this  mistairs  perhaps 
•o  other— that  settiedthe  Krst  preaedMt,  which 
was  BO  likely  to  be  followed,  in  tagard  to  the 
nischievwis  power  of.iaaioval  from  offiee:  But 
if  twienty-nina  vetes  in  tha  Hoase  at  that  «br. 
.making a  manger  nutiotity  of  only  seven,  aad 
iik«  only  in  a  ttenate  that  was  squally  divided, 
in  the  first  hoars  «f  .cfl««titati«a«l  tif*,  and  with 
aiM^a  President**  Washington,  to  fliag  a  rose- 
coloied  light  over  the  fatiuae  of  the  £epah&, 
bai  ev»a  iabeaded  t«  give,  aad  did  give^  a 
«OBa»rBctien  to  oar  graat^chartar  of  frisdom, 
what  is  to  b«  said  of  lft8  votes  to  87,  coastitat- 
»g  aor*  than  three  Cmrths  of  one  House,  and 
«f  86  to  11,  or  naaaljr  a  like  praportioa  of  the 
«ther,  in  the  matari^  of  oor  atreagth,  wiA  a 
population  of  nearly  forty  millions,  aod  nnder 
ibe  li^of  an  ssqtasiancB  whiah  has  proved 
that  even  the  short  period  of  e%btgr  years  was 
capable  of  producing  what  our  progaaitors 
•apposed  ta  be  iapoeeible  even  in  £a  long 
tsactof  time? 

Bnt  there  is  ena  otfaer  eonsidflration  that 
nreaaats  itaatf  jaat  kara,  aad  it  is  this:  it 
OMa  aot  strihtt  ma  bgr  any  meaaa  aa  clear  that 
(horewM  anything  m  tha  act  of  1789,  aaide 
fiam  any  supposed  attaBut  to  give  it  tha  force 
of  am  antkeritativa  aiapaMtiakof  tke  Ooastitn- 
tioa,  that  was  neaowasily  inooosistant  with  the 
▼tew  af  that  iaatraaMnt  whiek  I  ham  baaa  an- 
deavering  to  maintain.  Taking  the  aathanty 
>edMd  by  it  with  the  President  aa  a  mete  g«n- 
trai  fintnt  of  power,  there  was  aathiM  ear- 
teinly  m  its  tarms  to  prevent  it.  So  wr  at 
tonst  as  regarded  the  itrfmrior  officers,  it  re- 
anltad  from  the  expiess  anthonlgr  af  Cengress 
to  vast  the-power  of  appoimlmeiU  in  the  Prssi- 
dent  alone,  that  they  might  have  even  left  the 
pow«v  eCMmowal  in  the  same  hands  also  as  an 
NicidenU  And  so,  too,  as  to  the  snpanar  ones. 
Ihaaover  to  remove  in  any  ease  was  bnt  anim- 
pUed  ane.  If  it  was  neeeeaacy,  as  olaiaasd,  to 
enable  the  Execative  to  perform  his  proper 
fanotioBs  onder  the  Oonstitatioa,  instead  of 
raising  the  power  in  himself  by  the  ilbynsl 
iaferanoe,  that  it  mast  belong  to  him  fwa  £z- 
eoativej  it  pveaantad  one  of  the  very  oaaca  for 
which  It  is  ptovidad  expi«is)|r  that  Cotraon 


■H.  km  that  ekaU  ba 
aad  proper  for  carrjuog  into  execation  all  po WOT 
vested  by  tke  Oonstitatioa  in  tiia  GovecnmeBt 
of  tke  Uaited  States,  or  in  any  Departraent  or 
officer  thecaol'."  To  infer  in  the  face  of  saoh 
a  {»«visioB  as  this,  that  any  or  all  powers 
nac senary  to  eithas  department  of  the  Oovem- 
Bsant  belong  to  them,  of  eourae,  because  thegr 
are  neeessaty,  is  a  rafiaotioa  on  the  nnder- 
staadiags  of  tlia  fnuners.of  the  Constitotion, 
aad  is  in  effect  to  nnltify  the  provision  itsdf, 
by  enabling  tke  other  Dqtartmeots  of  the  Qov- 
emmsat  to  dispense  entirely  with  the  action 
of  the  law-maker. 

Bat,  admittinc  tha  act  of  1789  to  import,  in 
its  fall  extent,  ail  that  it  is  claimed  to  luve  de- 
oidad,  it  is  farther  insisted  that  this  nntowazd 

Ereeedent  baa  been  ripened  into  unalterable 
iw  by  a  long  and  nmntenrnpted  practice  in 
eonfenoil^  with  it.  If  it  were  even  troe,  as 
stated,  thare  wonld  be  sethiag  marvelons  in 
the  iaet  tkat  it  has.  been  foliowed  up  by  other 
lagislatiaw  of  a  kindred  chwracter.  It  is  not 
to  be  doubted  thirt  a  genaral  opinion  did  pre- 
'rail  for  maay  yean  that  all  the  offices  of  the 
Govecnment  not  otherwise  provided  for  in  the 
Constttutien  ongkt  to  be  keld  at  will,  for  the 
rtvions  reason,  among  odiers,  that  it  rendered 
tiw  proemo  of  reakjvu«aiiy.by  making  an  im- 
peachmeat  oanecessary.  The  only  qoestion  in 
dispute  was  in  whose  hands  this  power,  coald 
be  most  appropriately  lodged.  It  so  happened, 
however^  that  toe  firstof  oor  Presidents  brougiit 
with  him  into  the  office  an  elevation  of  char- 
acter that  plsoed  him  above  all  suspicion,  and 
assured  to  him  a  confidence  so  unbounded  that 
it  would  have  been  considered  entirely  safe  to 
vest  him  with  unlimited  command ;  and  it  was 
but  natural,  as  it  was  certainly  highly  comven- 
ieot,  that  the  exercise  of  that  wiU,  which  was 
to  determine  the  life  of  the  officer,  should  be 
lodged  with  him.     It  was  so  lodsed. 

But  is  there  anything  remarkable  in  the  fhct 
that  the  precedent  thus  set  should  have  been 
fellowed  np  in  thepraotice  of  the  Government? 
It  would  have  been  still  more  remarkable  if  it 
had  been  otherwise.  It  was  a  question  of  pat- 
ronage and  power — of  rewarding  frlend8,.and 
punisbiag  enemies.  Asaooessiolcandidabefor 
the  FresideBcy  was  always  sure  to  bring  in  with 
him  a  majority  in  the  popular  branch  at  least, 
along  with  a  host  of  hungrj^  followers  flashed 
with  tkear  victorrand  hanger! ng  after  the  spoils. 
Was  it  expected  that  they  shwild  abrid^  his 
powar  to  reward  his  friends,  or  air  tkeirown 
virtue  by  setf-deuyiag  ordinances  7  Thatwonld 
have  been  too  much  for  mm,  and  politicians, 
too.  No.  Thaugh  the  wisest  statesmen  of  tke 
•ountry  had  realiaed  and  deplored  for  forty 
yean  at  least  tke  giant  vice  which  had  been 
gnaiwiBg  into  the  very  entrails  of  the  state,  and 
threatened  to  oormpt  it  .in  all  its  roeadvers, 
there  was  no  rera'edy  lefl,  bat  the  intervention 
of  that  Frovidenee  which  has  purified  tke  heart 
of  tke  nation  through  the  blood  of  its  children, 
askd  cast  down  tha  man  who  "but  yastarday 
migkt  kaive  stood  against  tha  world,''  so  low, 
that  «itk  all  his  rojvJ  patronage  thecaare  none 
left — na^  I  think  not  one — "  so  poor  as  te  do 
him  revestnoe." 

It  is  not  even  true,  however,  that  the  pre- 
«adant  of  tke  Congress  of  1789  lias  been  fol- 
lowed invariably  and  without  interraption  since 
that  time.  The  history  of  our  legi^ation  shows 
net  only  repeated  instanoes  wherein  the  teaare 
of  office  has  been  so  precisely  defined  as  to 
take  the  ease  entirely  out  of  the  control  of  the 
Ezaeutive.  but  some  in  which  even  the  power 
of  removal  itself  has  been  substantially  eaar- 
cised  by  Congress,  as  one  would  suppose  it 
might  raasooably  be,  where  it  creates  and  may 
destroy,  makes  mid  may  unmake,  avaa  tksaab- 
ject  of  controversy  itaalf. 

The  a«t  of  1801,  afeeady  rofeived  to  in  eon- 
neetioB  with  the  ease  of  Marbury  and  Madison, 
assigning  a  .tenure  of  five  years  absolutely  to 
the  officer,  iavcdves  a  manifest  departnre 
fifom  it. 

The  five  several  acts  of  August  14,  1848, 
Mareh  8,  1849,  September,  1850,  and  May  8, 
1864,  providing  for  the  anrai»tn)«H  of  jndgea 


iatka  ToerttatieB  i^  Orsmsn,  MinneM>ta,  Ns* 
Mexico,  Kansas,  and  Kebraska,  and  fixing 
their  teraia  of  office  at  four  years  absolnte^, 
are  all  wtthin  the  same  category. 

The  act  of  2gth  February,  1868,  followed  by 
that  of  June  8,  1864,  establishing  the  office  of 
Comptroller  of  the  Currency,  defining  bis  terai 
and  Hsakinghim  irremovable  exceptby  aad  with 
tha  advice  and  oongaotof  thoBenate,and  upoii 
reasons  to  ba  shown,  is  another  of  the  aaaie 
description. 

The  act  of  Mareh  8,  1865,  which  authorises 
any  miKtaiy  or  naval  officer  who  has  been  dis- 
missed by  the  authority  of  the  Preaideilt  to 
damaod  a  trial  by  court-martial,  and  in  detMilt 
of  its  allowance  within  six  months,  or  of  a 
seotenoe  of  dismissal  or  death  thereby,  avoids 
the  order  of  the  Execotive;  and  the  act  of 
Joi^  18,  18B6,  nhiok  provides  that  ao  offieer 
in  time  of  peace  shall  be  dismissed  exeeptia 
parananea  of  *  aantenoe  of  a  court-martial, 
ti«  bath  naampiea  of  like  deviation  of  the 
atroagaat  kind,  foe  tk«  doobla  reason  that  the 
Pcasidant  is,  nnder  the  Coastitatioo,  the  Cea- 
mander-tn-Chief  of  the  Arrayand  Navy  of  the 
United  States,  and  none  but  dvU  officers  are 
'anwnable  to  the  process  of  impeachment,  aod 
that  the  officer  dismissed  is  absolutely  restored, 
SMvakeaed  into  new  life,  and  raised  te  his  feet 
by  the  onmipotent  fiat  of  the  legiriotivw  powar. 

And,  lastly,  the  act  of  16th  May,  1«20,  (i 
Statutes,  682,)  whieh  disauases  by  whelesaK 
a  very  luge  and  important  daas  of  officers  at 
periods  speaiaUy  ia(&ated  therein,  not  only 
fixes  tke  tenure  prospectively,  but  involves  a 
dear  exaroiae  of  the  power  of  roaaeval  itsalf 
on  the  part  of  the  Legislature.  ' 

Fortaer  developments  in  the  aama  direetion 
woold  ■•  doubt  aaward  tha  dtUgence  of  tiie 
BM>re  pains-taking  inqairer.  IHmt,  however, 
wonld  odly  be  a  w«rk  of  aopm-orogatioa. 
Eaeegh  kava  been  akown  to  demonatrate  fae- 
vond  denial  tkat  tha  psactiee  ralied  on  has 
been  anything  bnt  onifiwm. 

To  estdtlieh  evea  a  iooal  onatom  or  {Me- 
scription  the  element  of  conlinaity  is  m*  im- 
jMrtaitt  aa  that  of  time.  Any  break  in  that 
eoatinnit^  by  an  aAvema  entry  or  eren  -a  «an- 
timial  «mm,  wonld  arraat  the  flow  of  a  atatate 
of  Itmitatinns  againat  tke  rightfol  owner  of  a 
taaeawnt.  An  intemrption  of  tka  vajt^mmti 
wonld  be  e^aalhr  fatal  to  a  pveacription.  Bat 
are  we  tobataid  that  a  oaaa  whieh  in  this  view 
wonid  not  even  be  saffiaiewt  >e  eatablirii  a  eom- 
poaitioB  fer  titkes,  or  a  taifiiag  eaaeatent  as  be- 
tween individnals,  is  suffiaant  to  raise  apre- 
•oription  against  a  oonatitutaooal  right  or  to 
abrogate  tka  fnndamenlal  law  at  a  nation  aad 
bar  the  tBappramable  iaberitance  of  its  jmo- 
ple?  The  vary  statameat  of  tke  propenilian 
wonld  seam  to  furniak  its  own  rWntalioa. 

Bnttkisisnotall.  If  the  ease  Imd  even  b«aa 
Mta  of  onintanraptedeontinaity ,  how  is  it  as  to 
tkeelemantoftime?  Toaettleacastom,aitker 
pnUie  nr  private,  it  must  kave  the  hoar  of  an- 
ti^nit|r  apon  it^  ila  origin  maat  be  traced  iu 
baiak  into  tha  Mgfat  of  time,  ao  <ar  that  ao  Itviag 
BMmoty'Can  maaanre  it,  and  no  man  can  aay 
tkat  he  has  dnink  at  its  head-springs  or  atoad 
baside  ila  candle.   What  is  the  cnsf  hare?  It  is 
a  queation  of  tha  fundanmntal  law  of  a  people 
whdaa  daminieaa  embrace  a  continent,  and 
whoae  nmnlma  are  nraltitudinoaa  as  the  stars 
of  heaven.  A  little  mora  than  three  qnarters  of 
a  oentniy  will  maasnrs  tke  career  that  they  have 
thaafiarron.    Wkataaaacespanisthis?    Why 
I  have  seen  on  this  floor,  a  not  nntntereated 
apaotater-cf  dtis  gaaatdraiaia,  a  vetenostales- 
maa,  known  ky  &aas,  and  peikaps  pemennliy, 
to  all  of  jroat  wkoaeTaara  go  bmoL  bekiad  y«nr 
Conatitt^inn  itnalfi    fint  iriiat  is  a  eeatuijr  kut 
the  briefest  hour  in  the  life  of  a  Stataf    How 
is  »  naere  non-naer  for  aeventy-fira  of  ita  infiuit 
yeaca  to  ba  aet  «p  aitber  tn  bar  *  Aindaaeatel 
right,  or  to  prove  that  it  never  exiatedt    It 
reqairad  aiz  oaaiariea  of  straggle  with  the  pre- 
regftlive  to  aattle  the  British  oanstitatioa  finaly 
upon  tha  foondationa  of  Maipaa  Chaiaa,  aa4  no 
hoatile  precedtet  of  the  reirna  of  mthenr  «fae 
Plantageaets  or  Tudors  was  allawed  to  stand  in 
the  wajF  of  tha  onward  moremeat  that  ami- 
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minated  in  tbe  revolntion  of  16S8.  And  yet  it 
ts  gravely  urged  on  U8,  that  the  conduct  of  oar 
national  life  is  to  be  regnkited  b;  tbe  miatakes 
of  its  childhood,  and  that  the  grand  patrimony 
of  the  ReToIution  has  been  sqoanderod  b^ood 
recoTery  bj  the  tbougiitless  improvidaace,  or 
too  generous  and  trustful  prodigality  of  an 
earlier  heir  nho  had  just  come  to  uis  estate. 

And  now  I  may  venture  to  sav,  I  think,  Utat 
it  has  been  shown  abundantly  that  all  the  re- 
sources of  the  President  on  this  point  have 
failed  him.  Tbe  awards  of  reason,  the  judg- 
ments of  the  courts,  the  opinions  of  slataa- 
tnen,  lawyers,  and  publicists,  tbe  precedent  of 
1789,  and  the  practice  of  the  Gorarnment,  ar« 
•11  against  him. 

Ur.  MORRILL,  of  Vermont,  (at  fouro'clock 
»nd  live  minutes  p.  m.)  I  understand  that  the 
Manager  is  extremelT  ill  to-day,  and  would 
not  be  able  to  finish  bis  argument  if  be  were 
well.  I  tberefore  move  that  the  Senate,  sittiag 
as  a  court,  adjourn  until  to-nrarrow. 

The  motion  was  afpreed  to  ;  and  tbe  Sen- 
ate, sitting  for  the  trial  of  tbe  impeachmeot, 
a^joiuoed  until  to-morrow  at  twelve  o'clock. 


Tuesday,  April  28,  1858. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant-at-Arms, 

The  Managers  of  tbe  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  tbe  respondent,  except  Mr.  Stan- 
bery,  appeared  and  took  the  seats  assigned  to 
them  respectively. 

The  members  of  tbe  House  of  Representa- 
Uves,  as  in  Committee  of  the  Whole,  preceded 
by  Mr.  E.  B.  WASHBrRME,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  apMared,  and  were  conducted  to 
the  seats  provided  for  them. 

The  Journal  of  yesterdajr'g  proceedings  of 
the  Senate,  sitting  for  the  trial  of  tbe  im.peacb- 
ment,  was  read. 

Mr.  SUMNER.  Mr.  President,  I  send  to 
the  Cbair  an  amendment  to  tbe  rules  of  the 
Senate,  sitting  for  the  trial  of  impeachments. 
W  hen  that  has  been  read,  if  there  be  no  ob- 
jection, I  wiH  ask  that  it  go  over  until  the 
close  of  the  arguments,  to  take  its  place  with 
the  other  matters  which  will  come  up  for  con- 
sideration at  that  time. 

Tbe  CHIEF  JUSTICE.  The  Secretary  will 
read  the  proposed  rule  for  information. 

The  Chief  Clerk  read  as  follows : 


WbereM  it  is  provided  ia  tbo  Constitution  of  th« 
Ooited  States  that  on  trials  of  impoachment  »y  the 
Stoat*  no  person  shall  bo  eonvieteawitboot  thaoon 


tmnvBM  of  two  thirds  of  tba  manbara  sresaat,  and 
tbe  person  so  convicted  shall  be  removed  ft'omoflBoaj 
bat  this  reauiremont  of  two  thirds  ia  not  extended 
to  anr  ftirtber  Jadsmant,  which  remains  anbjeet  to 
tba  saaafal  law  that  a  majority  prevails:  tkarefiwa. 


in  order  to  remove  any  doubt  thareapon . 

Ordered,  That  after  removal,  which  neeeasarny 
follnwa  eonvietinn,  any  queation  which  may  ariae 
witb;acard  to  disqusiifloatioa  or  any  further  jodc- 
aeot  shall  b«  determined  by  a  maionty  of  the  mem- 
Mrs  praacot. 

Mr.  DAVIS.  I  object  to  the  consideration 
of  it. 

The  CHIEF  JUSTICE.  Tbe  proposed  order 
will  lie  over.  That  is  the  disposition  proposed 
by  the  Senator  from  Massachusetts.    Mr.  Alan- 

g;er  Williams  will  proceed  on  the  part  of  the 
ouse  of  Representatives. 

Mr.  Maaager  WILLIAMS.  Mr.  PreaidMtt 
and  Seaators,  I  have  to  thank  y««  for  the  in- 
daloeaoe  which  yoa  were  kiad  eaeagh  to  es- 
tesd  to  me  yesterday  at  a  time  wbeW  I  wtarj 
n««h  wanted  it.  I  shall  eadeavor,  however, 
to  testify  my  gratitade  by  aot  ahwting  it. 

Befbco  1  closed  yestetday  I  wm  renrring  to 
Ike  poaition  taken  by  me,  SMd,  m  I  thoaght, 
snfficiently  demonstrated,  that  the  PreaidMit 
bad  failed  in  all  his  supports;  that  the  reason 
of  the  thing,  the  natural  reason,  tbe  caltivated 
reason  of  the  law,  the  jndieial  sentimewt,  the 
«|Haioas  of  oommentMors,  the  preeedsttt  of 
1788,  and  even  tbe  practice,  were  allagaisBt 
bira ;  bat  then  I  suggested  that  ther»  was  one 
reeooreeatiU  lef^  and  to  thai  I  bow  eoaset  aad 


that  ie  ia  the  opioion  of  whsttia  aometiaMs  eidied 
his  CabinM,  the  trusted  ooiuMelon  whom  he  is 
pleased  to  ^ote  as  the  advisers  whom  the 
Constitntioa  aad  the  practice  of  the  Govern- 
ment have  assailed  to  hira.  If  all  the  world 
has  forsaken  him,  they,  at  least,  are  still  faith- 
ful to  tbe  chief  whom  they  have  so  long  aecoai- 
panied,  and  so  largely  coiuforted  asd  encour- 
aged through  all  bis  manifold  usurpations. 

It  is  true  that  these  gentlemen  bav«  not  been 
allowed  to  prove,  as  tbey  would  have  desired 
to  do,  that,  maugre  all  the  reasoning  of  jud^, 
lawyers,  and  publicists,  tbey  were  impliottly 
of  tbe  opinion,  and  so  advised  tbe  President, 
that  the  tenure- of- office  law,  not  being  in  ac- 
cordance with  bis  will,  was,  of  course,  uasea- 
stitutiooal.  It  may  be  guessed,  I  snppose, 
without  damage  to  eur  case,  that  if  allowed 
they  wonld  have  proved  it.  With  large  opjMir- 
tunies  for  information  I  have  not  beard  ofany 
oocasion  wherein  they  have  ever  given  any  ofia- 
ion  to  the  Presdent,  except  the  oas  that  was 
wanted  by  him,  or  known  to  bo  aareaahls  to 
his  will.  If  there  had  been  tiroe  I  sbould  have 
been  glad  to  boar  from  some  of  these  fuiHstion- 
aries  on  that  question.  It  would  have  been 
pleasant  to  hear  tbe  witness  on  the  stand  at 
least,  discourse  of  constitutional  law.  If  the 
pabtic  interest  has  not  suffered,  .the  public 
cnriositjr  has  at  least  been  balked'njr  tbe  denial 
of  tbe  high  privilege  of  listening  to  tbe  lumi- 
no«8  expoaitions  which  some  of  these  learned 
Thebans,  whose  training  has  been  so  high  as  to 
warrant  them  in  denouncing  us  all — the  legis- 
lators of  the  naUoa — as  no  natter  than  "  Con- 
stitution tinkers,"  would  have  been  able  to 
help  us  with. 

It  is  a  large  part  of  the  defense  of  the  Presi- 
dent, as  set  forth  in  his  voiuminoas  speeial 
plea,  and  elaborated  in  the  a^^ument  of  the 
opening  counsel,  not  only  that  bis  Cabinet 
agreed  with  him  in  his  views  as  to  tbe  law,  bat 
that  if  be  has  erred,  it  was  aader  the  advice 
received  fienx  those  whom  the  law  had  phMsed 
•ronnd  him.  It  ia  not  show*,  however,  aad 
was  not  attempted  to  be  shown,  that  in  regard 
to  the  particuiar  offense  for  which  he  is  now 
arraigiied  before  yon  thejr  were  ever  consobed 
by  him.  But  to  clear  thia  part  of  the  case  of 
all  possible  cavil  or  exception,  I  feel  that  it 
will  not  he  amiss  to  ask  your  attention  to  a 
few  remarks  upon  the  reUtioos  of  the  Presi- 
dent with  this  iUsgitimate  body,  this  exores- 
oetioe,  this  mere  fungus,  born  of  decay,  which 
has  been  eomponndeid  in  proeees  of  time  out 
of  tlie  haada-ofthe  Departments,  and  has  shot 
Qp  within  the  last  few  years  into  the  formidahle 
pfopottioBS  of  a  directory  for  the  general  ger- 
emmeot  of 4be  State. 

The  first  observation  that  suggests  itself  is 
that  this  referenee  to  the  advice  of  others  oro- 
ceeds  on  the  hypothesis  that  tbe  Presioent 
himself  is  not  responsible,  and  is  therelbre  at 
war  with  tbe  principal  theory  of  the  defense, 
which  is  that  he  is  the  sole  reaponaible  head 
of  the  executive  departaeat,  and  atnst  there- 
fore, ex  MseesstMs,  in  ordor  to  the  perferaanee 
of  hie  approprinte  duties,  have  the  nndiapnted 
right  to  control  and  govern  and  remove  than 
at  bis  ofrn  mere  will — as  he  has  jtast  done  in 
the  ooa«  of  Mr.  Stanton — a  theory  whieh  pre- 
oludet  the  idea  of  advice  in  tbe  iaet  that  it 
makes  the  adviser  a  slave.  What,  then,  does 
tbe  President  intend?  Does  he  propose  to 
abandon  thia  line  of  defense?  He  cannot  do  it 
without  sarMaderiag  bis  ease. 

Is  it  his  porpoae,  then,  to  divert  na  feoai  die 
track  by  donbfing  on  his  pursuers,  asd  leading 
them  oJToa  a  fitlae  seent,  or  does  he  intend  the 
ofcr  of  a  vicarious  sacrifice?  Does  ho  think 
to  make  saero  acapagoats  of  his  eoouMlflrs  by 
h^ag  all  his  atakHodinoos  sioa  apon  their 
baeks?  Does  he  propose  to  enact  the  part  of 
aaother  Chariee,  by  sarrendetiBg  another  Straf- 
ford to  the  vengeanec  of  the  CommonsT  We 
must  decline  to  aosent  tbe  offsr.  We  want  no 
ministerial  heads.  We  do  net  choose  in  the 
pniettit  of  higher  game  U>  stoop  to  any  igoobler 
^arrr  either  oa  the  land  or  on  the  sea.  It 
would  be  anything  bat  ma^aaiaioaa  is  as  to 
take,  as  it  would  be  base  in  him  to  offer,  the 


heads  af  those  whom  oar  own  paM  legiaiatiaa 
has  degraded  into  slaves.  When  Ossaar  feUs 
hia  ooansslars  will  disappear  aleng  with  him. 
Perhaps  he  thinks,  however,  that  no&od^  is 
responsible.  Bnt  aball  we  allow  him  to  justify 
iftoae  breath  the  reasoval  of  Mr.  8tanton\m 
the  ground  thatnader  the  law  he  was  bis  maa- 
ter,  and  then  in  another,  whca  arraigned  for 
this,  to  Bi^  that  ha  is  not  respomdble  beoaosc  he 
took  advice  from  those  who  are  hat  aaere  au- 
tomata— only  bis  "hands  and  voioc,"  in  the 
huiguoge  of  his  oowisd — and  no  more  than  l^e 
mere  creatures  of  hia  imperial  wili?  This 
would  be  asad  condilooo, indeed,  fortbcpeopie 
of  a  Repuhlie  daimiag  to  b«  free.  Wa  can  adl 
anderstaad  the  theory  of  the  British  ocsietitn- 
tion.  The  king  caa  do  no  wrong.  The  person 
of  mafssty  is  saorod.  Bnt  thewthe  irreapoagi- 
bility  of  the  sovereign  ia  besMstifuUy  reooooiiad 
with  the  liberty  of  the  satueot,  by  beidlnff  the 
miaisti7  mapoa«ble,  and  than  taking  care  that 
he 'Shall  gaftao  bad  aAviee  from  tham.  Bat 
what  ia  to  be  oar  oeaditioa,  widi  ao  neoaame 
between  the  two,  to  cither  kia^  or  anKistcv? 
It  will  be  not  nnhke  whaSissaidHitlictoacbii^; 
plaiatof  the  ftitoae,  "  Tbe  barbarians  drive  «s 
to  tbe  sea,  and  the  sea  drives  asbaekaoainaa. 
the  harbarwaa^" 

Ba»  who  marfe  thai*  man  the  advisers  af 
the  President?  No*  tha  Ceaatilwtieu,  eer- 
taialy ;  not  thalawa,  or  thay  weald  bawe'made 
then  free.  The  Oaostitatio&has  given  ta  him 
-no  a4fetssra  bat  the  Senate,  whose,  opwiion  he 
seeam  at  and  defies,  bosaaaa  be  oaano*  get  ftom 
it  the  adviea  ha  waam,  aad  wonid  obtain,  ao 
doobt,  if- it  ware  radoaed  to  the  condition  of 
that  of  imperial  Rome.  All  it  providec  in 
rcgasd  to.tba  heads  of  Departmants  ia  that  he 
may  m^aisa  the  opiaion  in  wiitiDg  of  each  af 
them  apoa  any  entgact  retatlog  to  the  duties 
of  kit  own  tpeaal  office,  and  no  mosow  Jie 
eaanct  require  it  as  to  other  msllwri,  and  by 
the  strongest  implication  it  was  not  intindtd 
that  he  shoaid  take  itoaaaymattcr  outaida  cf 
their  ow»  Nnactive  afieas  and  dotiea.  He 
has  uBdonbteoiy  tbe  privilege  srfaiah  belongs 
to  other  man,  of  seeking  for  advtea  whereaier 
he  maywaatik;  batif  he  iswiBa,aadwouidhe 
honestly  advised — as  he  dace  not  apftarenlly 
wish  to  be— hewillgototfacaowhoateinaeasi- 
BditiaB  totellbim  um  troth  without  the  riskof 
beiag  turned  oaiof  office,  as  Mr.  Stanton  lias 
been,  for  doing  ao.  No  ^raat  wbo  hsabcM  the 
Uvea  of  Ihosaacomd  bim  in  bis  bands,  baa  ever 
oajoyed  tbe  fioncseis  of  any  bnt  miaions  and 
sycaphants.  If  ilihad  beca  tbe  par^ose  tff  the 
franian  of  the  Oonstitatiea  to  prswtde  a  cmm- 
eil  for  the  President,  tbey  woaU  have  looked 
to  it  tha*  be  was  net  to  He  surroanded  with 
oteatores  sneb  as  these. 

Bat  than  it  is  said  Amt  tba  practioe  of  hold- 
tag  Oabtnatooaaeils  was  inaagiiMtcd  by  Passi- 
drat  Washingtoa,  aad  has  since  contineed 
irathoat  intartaptiaa.  It  is  aaqnestionable  that 
hedid  take  the  opiaionsin  writing  of  all  tbe  beads 
of  Dcputmeala,  on  Ulls  that  were  submitted 
to  bim  in  tbe  coaatitatsoaai  wa»,  and  not  mi- 
lifcaly.that  be  m^  have  cansahcd  them  as  to 


appeiatments,  and  other  matt  iws  of  eaecntive 
dnty  that  involved  anything  hka  diceretioa. 
They  may  hava  aaet  oocasioaatly  in  «Aer  timas 
upon  Ule  special  invitatioa  of  tha  President. 
It  was  not,  however, ae  I  thinkv  untii  tbeperiad 
of  the  war,  wbea  the  reejMosibilities  of  tbe  Pras- 
ident,  aa  Cemnmadcr-ia-ChiBf  of  the  armies, 
were  so  bwgely  asagnified  aa  to  make  it  naees- 
sacy  that  ha  shoald  talte  aaausel  fram  day  to 
day,  that  tbey  cnstaUiBed  into  their  present 
form,  aa  a  sort  of  iustitatien  of  aiate ;  aad  not 
tiillheaocessioo  of  Andrew  Johnson,  thatthepr 
begaa  to  do  tbe  work  of  Ooagresa,  in  a  candt- 
tica  at  peace,  by  Icgiaktiag  fee  the  restoration 
of  tba  sehel  States.  From  tha*  tiase  «srw»«d, 
tbroogbaU  that  ioBgasiduabappy interregnum 
of  the  laW'nMdrittg  powar^  while  the  telegraph 
was  wailing  apon  the  aotiaa  of  thocemysterioas 
coanciis,  that  dark  tsibaaa)  whioh  was  orwctaig 


States  by  prBehtmatiaB,  mxmgtha  people,  and 
snarandenng  np  the  poMh:  property  is  to  keep 
them  OB  their  feet,  and  cxemamg  a  dispeosiag 
power  over  tba  tews,  had  apya jatlytakwi  the 
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'.■piMe  «f  tb«  Oongreaa  «ftk«niitiia«i,  wMi  powers 
qmt«  as  gnmi  aa  anytdst  the  tni«  Oonnesslifts 
«T«r  olaimed.  To  My  that  the  actt  of  this  mere 
cabal,  wfaioh  looked  for  all  the  worM,  Kke  Dome 
dark  conolavc  of  eoospiratora  plotting  against 
tSe  liborties  of  the  pe*ple,  were  the  reealts 
of  .free  eoasakation  and  eoaiparieon  of  views, 
is  to  ^>eak  withoat  knowleage.  I  for  vne 
Btistimted  them  from  the  beglnoing,  and, 
if  I  any  be  exeased  the  eeotisin  again,  it 
waa  nn^  the  ina|Mtation  of  the  conviction 
that  they  o««ld  not  hare  held  together  bo  long 
ander  an  impertons,  self-wiUed  ra«n  like  the 
preaent  Exeoative,  withoat  a  tborongh  sabmis- 
aion  to  ell  his  riewi,  that  I  was  moved  to 
iatiodoce  and  nrge,  as  I  did,  throi^h  ^^reat 
diseoa>agemaats,  but,  thaak  Qod,  saccessinlly, 
Uka  amendnMBtto  the  tennre-af-efficebiU,  that 
brings  aboat  this  eonAiet.  It  has  come  sooner 
than  I  expected,  bat  not  too  soon  to  vindicate, 
bjr  ita  timely  leaeae  of  the  most  important  of 
die  D^MBtments  of  the  GoveMmeat  from  the 
gfaap  of  the  President,  the  wisdom  of  a  meas- 
«re  which,  if  it  had  been  the  law  at  the  time 
of  Mr.  Johnson's  aeeeemon,  wonld,  in  my 
Aambl*  judgment,  have  set  his  poliey  aside. 
and  asade.hMresistaaca  to  the  wiU  of  the  loyal 
people,  and  his  project  of  govenaagthe  nation 
withoat  a  Congiess,  impo^Ue.  The  veil  has 
been  lifted  aaoe  the  >  passage  of  this  law,  and 
thosb  who  wiah,  may  now  read  in  letters  of 
living  light  the  gre«t  Act,  that  during  the 
progress  of  all-  tbn  nsarpatioa  that  has  con- 
vnlMd  the  nation,  anA  kept  die  Sontfa  in  anarchy 
for  three  long  years,  theife  was  scarce  a  ripple 
of  dissent  to  n&e  the  stagnant  smfaoa  of  those 
law-nu^ng  and  law-breaking  oafaals,  those 
mete  beds  of  justice,  where,  in  accord«uiee 
with  the  theory  ef  the  President  hioaself,  there 
was  bnt  one  will  that  reigned  nodispnted  and 


To  insist,  then,  that  any  apology  is  to  be  Anad 
fortbedeUnqaeiiciesof  the  Piesidentjintfae  ad- 
vice ef  a  Cabinet,  where  a  difference  of  opinion 
was  ooBsideredtiieasea  to  the  head,  and  loyaltv 
to  the  law,  iastead  of  to  the  will  of  tiie  Pieei- 
deat,  paniabod  by  dismissal,  is,  as  it  seems  to 
me,  on  hi*  i>a>t,  the  very  ewoax  of  efironteiy. 
What  adequate  oanee  doea  the  President  now 
assign  for  the  removal  of  Ur.  Stanton  7  His 
eounsel  proaused  as  in  their  opening,  that  they 
wonld  exhibit  reasons  to  show  that  it  was  iih- 
poasible  to  idlow  him  to  continue  to  hold  the 
offiaa..  Tk^  have  failed  to  do  it.  They  have 
not  even  attempted  it.  Was  it  because  he  had 
fiuted  to  perform  his  duties,  or  had  in  any  way 
oBended  apainst  the  law  7  The  President  al- 
leges nothuig  of  the  kind.  Was  it  even  a  per- 
sonal quaR«17  Nothing  oi  this  aavt  is  pre- 
tended either.  All  that  we  ean  hear  of,  is  diat 
there  vras  a  "want  of  matoal  confidence;" 
tbat  "Us  relations  l«  Mr.  Stanton  were  soch 
as  to  preclade  him  from  resortii^'  to  him  for 
advice,"  (Heavva  save  the  markl)  and  tbat 
he  did  not  think  he  eonld  be  any  longer  safely 
responsible  for  him.  His  ooonsel  say  that  Mr. 
Staaton  isa  thorn  in  his  side.  Wella  thorn  in 
thofleahiasometiaMsgoodforthe  spirit  Bntso 
aia  Gsant  and  fttwman  and  Bhendan,  and  so 
ia  Congress,  and  so  is  eveiy  loyid  man  in  the 
ooantry  who  qaeations  or  rensts  his  will.  The 
trotible  is,  as  everybody  knows,  tbat  Mr.  8t«n- 
.  ton  does  not  iadoase  his  poliey,  and  caaaot  be 
relied  on  to  assist  him  in  obstraetiDg  the  laws 
of  Congiessj  and  that  is  just  tiie  reason  why 
voQ  want  this  thorn  to  "stick,"  and,  if  need 
M,  piiek  aad  foster  a  little  there,  and  most 
maiotam  it  there,  if  you  would  be  foithfnl  to 
.  the  natioa  aad  to  yourselves.  You  cannot  let 
Mr.  Stantoa  go,  by  an  acquittal  of  the  Presi- 
dest,  withoat  aarreodering  into  his  Imnda  the 
very  laat  fortress  that  yon  still  hoM,  aad  areaow 
hoMiag  only  ai  the  point  oi  the  bhyonet. 

But  there  is  a  point  jnst  here  that  soaoM  to 
have  been  entirety  overlooked  hy.the  coansel 
for  the  Preetdent,  to  which  1  desire  eqaeoiatly 
to  invite  your  attei^on.  It  seams  to  have 
been  aaeamed  by  tham  throughoat— if  it  is  sot, 
indeed,  distin(^y  asserted  in  the  defeacfamt's 
plea— tbat  if  ih»f  ahaU  be  able  to  succeed  in 
eslahlishing  ai^iMr  ot  casaoval  ia  tk»  Presi- 


dent,  either  under  the  CoTrstitntion  or  the  act 
of  1789,  erecting  the  Department  now  in 
question,  he  may  exercise  that  power"  at  his 
mere  will  and  pleasure,  without  reason  and 
without  responsibility;  and  having  ihiied  to 
show  any  adequate  cause,  or  indeed  any  cause 
whatever  for  the  act  done  here,  he  stands,  of 
course,  on  this  hypothesis.  But  ia  this  the 
law  7  Is  there  no  such  thing  as  an  abuse  of 
power,  and  a  just  responsibility  as  its  attend- 
ant 7  Was  it  intended  in  either  ease — whether 
the  power  flowed  from  one  source,  or  from  the 
other — that  it  should  be  ezerciseable  without 
restraint?  Tbat  doctrine  would  be  proper  in 
a  monarchy,  perhaps,  but  is  ill  suited  to  the 
genius  of  institutions  like  our  own.  Nor  was  it 
the  opinion  of  Mr.  Madison,  or  those  who  voted 
and  acted  with  him  in  the  Congress  of  1789. 
■No  man  there  who  asserted  the  power  of  re- 
moval to  be  in  the  President,  or  concurred  in 
bestowing  it  on  him  for  the  occasion,  ever  sap- 
posed  that  its  exercise  vras  to  be  a  question  of 
mere  oapriee,  or  whim,  or  will.  To  the  objec- 
tion that  this  wonld  be  the  effect  of  the  doctrine 
of  removal,  it  was  answered  by  Mr.  Madison 
himself  in  these  words : 

"The  danger  consists  merely  in  this :  that  the  Pres- 
ident ean  displace  from  office  a  man  whose  merits 
require  tha^a  ahould  be  oontinued  ie  H.  What  will 
be  the  inotnB:which  the  President  can  feel  for  such 
abuse  of  his  power,  and  the  restrainU  that  operate  to 
prevent  it  7  In  the  first  place  he  will  be  impeached 
by  the  House  before  the  Senate  for  such  an  act  of 
maladministration;  for  I  contend  that  the  wanton 
removal  of  meritorious  oflBccrs  would  subject  him  to 
impeachment  and  removal  tnta  his  own  high  tmst." 

And  it  was,  no  doubt,  mainly  on  this  ar|:u- 
ment  that  the  power  of  removal  was  embodied 
in  the  law. 

What,  then,  have  the  President  iind  his  coun- 
sel to  say  in  answer  to  this  7  Is  the  President 
impeachable  on  his  own  case,  or  does  he  ex- 
pect to  realise  the  fruits  of  the  argument,  and 
then  repadiate  the  very  grounds  on  which  the 
alleged  constraetion  rests?  Was  Mr.  Stanton 
a  meritorious  ofiBcer?  Did  his  merits  require 
tkat  he  ^onld  be  continued  in  the  place?  No 
loyal  man,  I  think,  disputes  tbat  they  did,  and 
this  Senate  has  already  solemnly  adjudged  it,  in 
their  decision  that,  upon  the  reasons  stated  by 
the  Premdent,  there  was  no  sufficient  cause  for 
his  removal,  while  none  other  have  been  since 
shown  by  the  accused  himself.  What,  then, 
was  the  motive  for  this  act  of  maladministra- 
tion, at  Mr.  Madison  denominates  it?  Noth- 
ing that  we  are  aware  of,  except  the  fact  that 
the  President  cannot  control  the  War  Office  in 
the  interests  of  his  policy,  so  long  as  he  is 
there.  Was  this,  then,  a  wanton  removal  7  It 
wassomething  more — it  was  ftwicked  one.  And 
are  we  to  be  told  now  that  he  is  bound  to  show 
no  reasons,  and  cannot  be  compelled  to  an- 
swer for  it  to  the  nation,  by  those  who  claim 
the  power  of  removal  for  him  on  the  very  foot- 
ing that  its  abuse  would  be  impeachable? 

But  it  is  further  strenuously  argued,  tibat  al- 
Aough  the  law  may  be  constitutional,  and  the 
oase  of  Mr.  Stanton  within  it,  as  it  has  been 
alroady  held  to  be  by  this  Senate,  the  case  was 
not  so  clear  a  one  as  to  authorize  a  charge  of 
crime  against  the  President,  unless  it  can  be 
shown  that  he  has  willfally  miscon^trOed  it ; 
and  that  although  wherever  a  law  is  passed 
through  the  forms  of  legislation,  it  is  his  duty 
to  see  that  it  isfaithftilly  executed  so  long  as  it 
requires  no  more  than  ministerial  action  on  his 
part,  yet,  where  it  is  a  question  of  catting  off  a 
power  confided  to  him  by  the  Const^tion,  and 
he  alona  can  bring  about  a  judicial  decision 
for  ita  settlement ;  if,  on  due  deliberation  and 
advice,  he  shovid  oeefthe  opinion  Aat  the  law 
was  nnconstitutional,  it  woald  be  no  violatioa 
of  dnfef  to  take  the  needfal  steps  to  mise  that 
qnestion,  so  as  to  havo  itpeaeefoll^  decided. 

AUow  me  to  say  ia  answer,  that  if  even  igno- 
maoe  of  the  law,  which  ezcoses  nobody  else, 
can  be  held  to  exonse  the  very  Istst  man  ia  the 
nation  who  ought  to  be  allowed  to  plead  it,  the 
testimony  shows,  I  think,  that  he  did  not  mis- 
understand its  meaning.  His  suspension  of 
Mr.  Stanton,  which  was  an  entirely  new  pro- 
codore,  foUowad,  as  it  was,  by  his  report  of  the 
oase  to  the  Senate  within  twenty  days  after  its 


next  meeting,  is  evidence  that  he  did  under- 
stand the  law  as  comprehending  that  case,  and 
did  not  intend  to  riolate  it,  if  he  could  get  rid 
of  the  obnoxious  officer  without  resorting  to 
so  extreme  and  hazardous  a  remedy. 

But  the  question  here  is  not  so  much  whether 
he  ignorantly  and  innocently  mistook  the  law, 
as  vAether  in  the  case  referred  to  of  an  inter- 
ftrence  with  the  power  claimed  by  him  under 
the  Constitution,  ne  may  suspend  the  operaiion" 
of  a  law  by  assuming  it  to  be  unconstitutional, 
and  setting  it  aside  until  the  courts  shall  have 
decided  that  it  is  a  constitutional  and  valid 
one.  In  the  case  at  issue,  it  was  not  necessary 
to  riolate  the  law,  either  by  contriring  to  pre- 
vent the  incumbent  from  resuming  his  place 
under  it,  or  taming  him  out  by  violence  after 
he  had  been  duly  reinstated  by  the  Senate,  if 
he  honestly  desired  to  test  its  validity  in  the 
judicial  fomm.  All  that  it  was  necessary  for 
him  to  do,  was  to  issue  his  order  of  removal, 
and  give  the  offiicer  a  notice  of  that  order,  and 
its  object  If  he  refused  to  obey,  the  next  and 
obrious«tepwouldhave  been  to  direct  the  Attor- 
ney General  to  sue  out  a  writ  of  gfwo  marranto, 
on  his  own  relation.  This  was  not  his  course. 
The  remedy  was  not  summary  enough  for  his 
uses,  as  his  special  counsel,  employed  only 
after  the  arrest  of  his  pseudo  SecretaiyThomas, 
testifies,  because  it  would  have  allowed  the  law 
to  reign  in  the  meanwhile,  instead  of  creat- 
ing an  interregnum  of  mere  will  by  which  he 
hoped  to  supersede  it.  His  project  was  to  seize 
tho  place ;  Dy  craft,  if  possible ;  by  force,  if 
necessary.  For  this  purpose  he  claims  to  have 
made  an  arrangement  with  General  Grant  for 
its  Burrendar  to  himself,  in  case  the  judgment 
of  the  Senate  should  restore  the  officer,  and 
now  taxes  that  distinguished  officer  wito  bad 
faith  to  him  individually,  for  his  obedienc6  to 
the  law. 

It  stands,  therefore,  upon  his  own  confession, 
that  he  intended  to  prevent  Mr.  Stanton  from 
resuming  his  position ,  in  which  case — as  he  well 
knew,  and  as  his  Attorney  General  knew,  and 
must  have  informed  him,  there  was  no  remedy 
at  law  for  the  ejected  officer.    Foiled  and  baf- 
fled by  the  integrity  of  Grant,  after  full  delib- 
eration he  issues  his  order  of  removal  on  the 
2l8t  of  February,  and  sends  it  by  his  lieutenant, 
Thomas,  with  a  commission  to  himself  to  act  aa 
Secretary  ad  interim,  and  enter  upon  the  du- 
ties ef  the  office.  He  does  not  fail  to  suggest  to 
him  at  the  same  time,  that  Stanton  is  a  coward, 
and  may  be  easily  frightened  out  of  the  place 
with  a  proper  show  ofenergy  on  his  part     Ho 
tells  him  also  that  he  expects  him  to  support 
the  Constitution  and  the  laws — as  he  unaer- 
stands  them,  of  course.     Thomas  is  a  martiaet. 
He  knows  no  law,  as  he  confesses^ut  the  order 
of  his    Commander-in-Chief.    He  has  been 
taught  no  argument  but  arms — no  log^  bnt 
the   dialectics  of  hard  knocks.      Instructed 
by  the  President,  he  hopes  to  frighten  Stan- 
ton by  his  big  looks  and  horrent  arms.     He 
proceeds  upon  his  warlike  errand  in  all  die 
panoply  of  a  brigadier,  and  loftily  demands 
the  keys  of  the  fortress  from  the  stem  warder, 
who    only  stipulates   for_  twenty-four    hoars 
to  remove  his  camp  equipage  and  ba^sage. 
The  conquest  is  apparentlj^  an  easy  one.     He 
reports  forthwith  to  his  chief  with  the  brevity 
ofa Caesar:  "  Veni,  vidi,  vici.'J  They  rejoice, 
no  doubt,  together  over  the  pusillanimity  of  the 
Secretary;  and  the  puissant  Adjutant  then  nn- 
bonds,  and  flies  for  relaxation,  after  his  heroic 
and  succesefol  feat,  to  the  delights  sad  m^vte- 
ries  of  the  masquerade;  not,  however,  nntil  lie 
has  "foaght  his  battle  o'er  again,"  and  invited 
bis  friends  to  b«  present  at  the  smrender  on 
the  followiag  morning,  whhA  he  ad  rises  them 
tbat  heintends  to  eompi^l  by  force,  if  neceaauy. 

The  masqaerade  opens.    "  BVur  women  and 
brave  men  "  are  thete,  and — 

"Music  ascends  with  its  votuptuoui  swcO. 
And  eyes  look  love  to  eyes  that  speak  acaln  ; 
Aad  ail  goes  merry  ma  a  marriac*  beU." 

The  Adjutant  hims^f  is  there.  The  epMi- 
-lette  has  modestly  retired  behind  the  domino. 
The  gentleman  from  Tennessee  at  least  will 
'  oxouae  me,  if  after  hie  own  example,  I  borrow 


Digitized  by 


Google 


THE  C0NQBB8M0NAL  GLOBE. 


188 


£H>m  th«  veleftHki  afmory,  oa  wbieh  be  drnva  ao 
copiouslj,  a  little  of  tb»t  light  utilioij,  vith 
which  he  blaacs  along  his  track,  like  a- Novem- 
ber midnight  sky  with  all  its  flanuag  astwtoida. 
The  Adjutant,  I  repeat,  ia  there. 

"flriB-Tiaacsd  war   hath  tmaothai  his  wiinU«4 

IVoDt, 
And  now,  instead  of  mounting  barbed  steedi 
To  IrigM  the  sonls  of  faarfil  Mrenaries, 
B»aapeB  nimbly  hi  a  Imir^  ahamiMr 
To  the  laaoiriou  jileasiBC  af  a  late." 

Bat  lo  i  a  hand  is  laid  B|»oa  his  shaalder, 
which  startles  him  in  tk«  oridst  of  the  festiv- 
ities,  Uke  the  saamoas  to  "  Bninswick's  ^ed 
ohieftMo"  at  the  ball  ia  Bmssels,  on  the 
night  before  the  battle  in  which  he  fe4L  It  is 
ti^e  Baasengerof  the  Senate,  who  comes  to  warn 
hia  that  his  enterprise  is  an  onlawful  one.  On 
the  following  momiag  he  is  waited  nnoa  again 
by  another  omeer,  with  a  warrant  for  nia  arrest 
for  threat*  which  looked  to  a  disturbance  «r 
the  peace.  This  doable  wMaing  ohiUi  U* 
■ortial  ardor.  Visions  of  inipe«lina  troaUe 
pass  beibre  his  ayes.  He  seea,  or  thinks  k« 
seea,  the  retnro  oif  oivil  strife,  the  floors  of  the 
Depattasant  dabbled,  perhaps,  Uke  those  of  the 
royal  palace  at  Holyiood,  with  red  NMta  of 
bkiod.  Bat,  above  all,  he  feels  that  the  hand  of 
the  law-maker  and  of  the  law  itself,  whioh  ia 
•troBger  than  the  sword,  is  on  him,  and  be 
pats  ap  his  weapon,  and  repairs,  in  peacefal 
goiae,  to  take  poraession  of  his  conqaest.  I  do 
not  propose,  however,  to  describe  the  interview 
which  followed.  That  will  be  the  task  of  the 
iiitare  dramatist.  It  will  be  safEeient  lor  as  to 
accompany  him  back  to  the  Whitefiouse,  where 
be  leoeivee  the  order  to  "  Qo  on  and  take  pos- 
seaaioB,' '  which  he  was  so  unhappily  called  back 
to  eontradi(^  and  which  it  was  then  well  an- 
derstood,  of  coarse,  that  he  oonld  not  obtain 
•acept  by  foiee ;  and  he  continnes  to  be  rscof^. 
■Mea  as  Seeietaiy  of  War,  without  a  portfoho 
•r  a  atre,  while  he  waits  nnder  the  airection 
af  the  FresideBt,  not  apon  the  law,  bat  only  to 
see,  Uke  Mioawber,  what  may  tarn  up  here, 
aad  to  be  ind  acted  and  ioatalled  in  proper 
form,  as  soon  as  yoor  previous  decision  shall 
have  been  reversed,  aaa  bis  titl%  a£Brmed,  by 
yoac  votes  in  favor  of  an  acquittal.  The  idea 
of  .a  suit,  in  whioh  direetion  no  single  step  was 
ever  takan,  is  now  abandoned,  if  it  was  ever 
eerionaly  entertained. 

The  eonveraation,  however,  with  General 
Sherman,  who  was  called  as  a  witnesa  by  the 
Preaident  himaelf,  settlea  the  &et  condoaively, 
if  not  already  demonstrated  by  all  the  attendant 
circnmstanoes,  that  it  was  not  his  purpose  at 
any  time  to  bring  the  case  into  the  OQurts  for  a(^u- 
dicatioB.  He  preferred  the  dexterous  finesse, 
or  the  Strang  hand,  to  a  referenoa  which  every 
aeosible  lawyer  would  have  told  him  coald  b« 
attended  with  only  one  reaalt,  and  that  a  jadg' 
meot  in  favor  of  the  law. 

But  in  this  great  strait,  instead  oE  a  resort 
to  the  Attorney  Qeneral  himself,  his  special 
oounael  C«z,  employed  only  after  the  arrest  of 
Thomas,  ia  called  to  prove  that  he  advised 
against  the  writ  of  quo  warranto,  because  of 
"the  law's  delay,"  aad  endaaVored  to  seek  a 
remedy  moresummary  through  » habeas  corpus, 
in  the  event  of  the  commitment  of  the  Secre- 
tary ad  interim.  Snpposiag  it  all  true,  how- 
ever, the  mrovement  came  too  late  to  help  his 
employer's  case,  by  showing  a  desire  to  put  the 
issue  in  the  way  of  a  judicial  decision  upon  the 
law.  Nor  is  it  dear  b^  any  means  that  such  a 
process  eonld  have  achieved  the  desired  resulta. 
With  a  warrant  good  upon  its  face,  and  charg- 
ing a  threatened  disturbance  of  the  peace,  or  an 
ofiaase  againsta  statateof  the  United  States,  I 
doubt  whether  any  court  would  veatore  to  de- 
clare tjie  warrant  void,  or  to  diaoharge  upon  such 
a  bearing,  on  thefootingof  tbeaiaconatitatioaal- 
ity  of  the  law,  which  had  received  nearly  three 
fourths  of  the  votes  of  both  Houaes,  or,  indeed, 
of  any  law  whatever ;  whiLe  I  da  not  see  bow 
even  a  decision  against  it,  could  have  had  either 
the  effect  of  oustiag  Stanton  er  putting  Thomas 
ia  lua  place.  It  ia  enough,  however,  for  the 
presentpurpoeethattheprisoner  wasdisehaigBd 
on  the  motion  of  his  own  attorney. 

The  coujwel  for  the  Pre«deat  aioaaita  that  be 


oKanot  in  ovdiaairy  eaata  erecfc  hiasdf  iato  • 
judicial  tribunal,  aad  decide  that  a  law  ia  iw 
•enatitutional,  beeause  the  effect  would  bethrt 
there  ceold  never  be  any  jadicial  deciaion  upon 
it;  bat  inaista,  as  already  stated,  that  wbate  a 
particular  law  has  cut  off  a  power  confided  to 
Lira  by  the  Conatitution,  he  aloae  haa  th« 
poww  to  raiae  the  queation  for  the  eourta,  and 
there  ia  no  objeotion  to  his  doing  it;  and  in- 
atanoes  the  cases  of  a  law  to  prevant  the  making 
of  a  treaty,  or  one  to  declare  that  he  shall  not 
exercise  the  functions  of  CommaAdar- to- Chief. 
It  has  bean  already  very  fully  answered  that 
there  is  no  evidence  here  to  show  that  there 
was  any  booest  purpose  whatever  to  bring  thia 
oase  into  the  courts,  but  that,  on  the  contrary, 
there  is  very  conclusive  testimony  to  prove 
that  he  intended  to  keep  it  out  of  them.  Bat 
had  he  a  right  to  hold  this  law  a  willity  until 
it  was  affirmed  by  another  tribunai,  whwier  it 
was  eonatitotioDBl  or  not  7  The  Coastitution 
gives  to  him  the  power  of  paaaiag  upon  the 
nets  of  the  two  Houses,  by  returning  a  bill 
with  hia  objections  thereto,  but  if  it  la  after- 
wards enacted  by  two  thirds  of  both  it  is  pro- 
vided that  "  it  shall  beoome  a  law."  What  is 
a  law?  It  b  a  rule  of  civil  conduet  prescribed 
by  the  supreme  power  of  a  State.  Is  tbare 
any  hijB[her  power  than  the  Legislalure  1  Is  it 
essential  t^  the  operation  of  a  law  that  it 
should  have  the  appcovai  of  the  judiciary,  as 
well  as  of  the  President?  It  is  as  obligatorf 
on  the  President  as  upon  the  humblest  citizen. 
Nay,  it  is,  if  possible,  B»ore  so.  He  ia  its 
minister.  The  Constitution  requLgilg  that  he 
shall  take  oare  that  it  be  faithfully  executed. 
It  is  for  others  to  controvert  it,  if  aggrieved, 
in  a  legal  way,  but  not  for  him.  If  they  do, 
however,  it  ia  at  their  peril,  aa  it  would  be 
at  hia,  even  in  the  caaea  put,  where  it  is  askad, 
with  gaeat  emphaaia,  whether  he  would  be 
bound  to  obey  7  Thoae  caaea  are  extreme  ones. 
But  if  hard  caaea  ore  aaid  to  make  bad  pre- 
cedents, it  may  be  eauedly  remarked  that  ex- 
treBM  cases  make  bad  illuatratiooa.  They  are, 
moreover,  of  express  poweia,  as  thia  is  not 
But  it  will  be  time  enough  to  answer  them  when 
they  arise.  It  is  not  a  sappoaable  eootingenny, 
that  two  thirds  of  both  Houses  of  Congress  will 
fially  violate  ^ir  oaths  in  a  clear  case.  Thus 
fitr  in  their  history,  they  have  passed  no  law,  I 
believe,  that  has  been  adjudged  invalid.  When- 
ever they  shall  be  prepared  to  do  what  is  now 
aoppoaed,  conatitotiooa  will  be  useleaa,  faith 
will  have  perished  among  men,  aad  limited 
representative  government  become  ioifiossi- 
ble.  WhMi  it  comes  to  this,  we  shall  have  rev- 
olution, with  bloody  conflicts  in  our  streets, 
with  a  Congress  legislating  behind  bayonets, 
and  that  anarchy  prevailing  everywhere,  which 
is  already  foreshadowed  by  the  aspect  of  a 
Department  of  this  great  Qovernment  beleag- 
uered by  the  ntinions  of  despotism,  with  its 
head  a  prisoner,  and  armed  sentinels  pacing 
before  its  doocs.  Who  shall  say  that  the  Pres- 
ident shall  be  permitted  to  disotey  even  a 
doubtful  law,  in  the  assertion  of  a  power  that 
is  only  implied?  If  be  may,  why  not  also  set 
aside  the  obnoxious  section  of  the  appropria- 
tion bill,  upon  which  he  has  endeavored  ansae- 
cessfolly  to  debauch  the  officers  of  the  Army 
by  teaching  them  insubordination  to  the  law? 
Why  not  openly  disregard  your  reooaatruction 
acts,  as  he  will  assuredly  do,  if  you  shall  teach 
him  by  your  verdict  here  that  be  caa  do  it  with 
impunity?  Thelegal  rule  is  thatthe  presumption 
ia  in  every  case  in  favor  of  the  law,  and  that  is  a 
vidsnt  one,  where  none  has  ever  been  reversed. 
The  President  claims  that  this  presumption 
shall  not  stand  as  against  him.  If  it  may  not 
here,  it  cannot  elsewhere.  To  allow  this  revo- 
lutionary pretension,  is  to  dethrone  the  law 
and  substitute  his  will.  To  sajr  tbathe  may  hold 
bis  office,  and  disr^ard  the  law,  ia  to  proclaim 
either  anarchy  or  despotism.  It  is  but  a  short 
step  from  one  extreme  to  the  other.  To  be 
without  law,  and  to  leave  the  law  dependent  on 
a  single  will,  are  in  effect  but  one  and  the  same 
thing.  The  man  who  can  declare 'what  is  law, 
and  what  is  not,  is  already  thaabaolote  master 
of  the  State. 


Bat  adtoiata  try  thia  case?  Th«  Pveaideirt 
iaaiata  that  it  beloagata  the  jtmadietioB  of  tka 
Supreme  Ceart,  where,  oa  be  antruly  says, 
ha^endeawored  to  caery  it  So  it  w«aM,  if  tha 
qaestiou  involved  were  on«  of  merely  private 
right  Bat  in  his  ecaaatnc  eObita  to  get  into 
one  coart,  by  tiuMog  hia  back  apao  it,  h*  haa 
stmnbled  vary  aaexyeetedly  into  aansthor.  It 
ia  aot.the  on*  be  aoaght,  but  it  ia  the  oae  the 
Constitntioa  haa  provided  far  just  aaeh  delin- 
qoenoies  as  hie,  aad  he  oaonot  dcwliae  ita  eag- 
Biaaaca.  I  beg  pardon.  He  has  aeat  yoa 
wmi,  tbroagh  tha  apeeial  eooaael  whom  ha 
sends  hare  widi  his  p^vonal  protest,  that  ha 
might  have  declined  M,  on  the  opinion  still  en- 
tertained by  both  oftbem,  that  this  ia  no  Co»- 
grsss>  and  yo«  are  no  eomt  of  canpetant  jaria. 
diotioB  to  bring  before  you  and  try  a  President 
of  the  United  States,  by  the  logie  of  whiah 
argument  ha  provea  eqaally,  of  coacaa,  that  ha 
is  ao  President  To  avoid  a  bleody  coMiot, 
however,  althangh  be  haa  bean  teaderad  th* 
neceasary  idd  in  mea,  and  inannaeb,  I  aap- 
pose,  OS  yoa  have  been  so  indulgent  aa  not  to 
put  him  to  the  huaailiatioo  of  appearisg  in 
person  at  yoar  bar,  he  waives  Ms  safieieat 
plea  to  tin  jurisdiction,  and  condescends,  oaljr 
out  of  the  abundance  of  his  grace,  and  in  a 
spirit  of  forbearance,  for  whiM  he  elaims  da* 
credit  at  your  hands,  to  m^«  answer  bafor*  a 
tribunal  which  be  night  rightfully  have  defied. 

Bat  he  is  here  now  by  attoraay,  in  what  Uw 
other  counael  hava  taken  great  paans  to  pro** 
to  ^oa  to  be  a  court  indeed,  althoagh  they 
insist,  not  very  coasiatantly,  in  almost  the  aaan 
breath,  that  it  has  only  the  functions  ofmjarf. 
1  shall  not  dispute  that  qnestioii  with  them.  I 
am  willhig  to  agree  that  the  Senate,  pro  hae 
vies,  isaeonrt,  and  that,  too,  of  ezdusivejari*' 
diction  over  the  subject-matter  in  disrate,  fVom 
which  it  follows  by  a  necessary  logic,  oa  I  think, 
that  it  is  fully  competent  to  trymd  decide  the 
whole  case  for  itaelf^  taking  soch  advice  as  it 
thinks  proper  as  to  the  law,  and  then  rajeotin^ 
itifitisBotsatisfitctary.  Ifiteanaetdothis,iti8 
but  theshadow  and  mockery  of  what  the  dafbnd- 
ant'a  ooonsel  obim  it  to  be  in  force  aad  fact 
Bat  by  what  naate  aoevcr  it  mi^  be  called,  it 
#ill  solve  for  the  President  the  problem  which 
he  has  desired  to  carry  into  another  tribnori, 
withoat  waiting  fot  any  extraaeoas  opinion.  It 
has  already  determined  upon  the  constitatioo> 
ality  of  the  tenure-of -office  law,  by  enacting  it 
over  his  objections,  aa  it  has  already  passed 
upon  ita  meaning,  by  ita  condemnation  of  th* 
act  for  whicli  he  is  now  to  answer  at  ita  bar. 
It  will  say,  too,  if  I  mistakanot,  that  whether 
constitutional  or  not,  it  will  allow  no  executiv* 
officer,  and  much  less  the  Chief  Magistrate  of 
the  nation,  to  assame  that  it  is  not  so,  and  set 
up  big  own  opinion  in  its  place,  antil  ita  pre* 
vioua  and  well-considered  judgment  upOn  th* 
same  opinion  has  been  jadicially  affirmed. 

But  aoee  it  make  any  differeoce  whether  Mr. 
Stanton's  case  is  within  the  tenure- of-offioe  act 
or  not.  Hwl  the  Eseentive  the  power  at  any 
time,  either  daring  Uie  session  or  the  recess,  to 
create  a  vacancy  to  be  filled  np  by  an  appoint- 
ment ad  interim,  to  continite  during  bis  owa 
pleasure ;  or  if  he  had,  could  he  pi^ong  4t 
vacancy  ao  created  beyond  the  period  of  aix 
montha? 

Tha  Coristitation  provides— and  it  reqaired 
auch  a  proviaion,  ia  view  of  the  general  claoa* 
which  associates  the  Senate  with  the  Prsaident, 
and  makes  their  advice  and  oonsentaeocsaaryia 
allaases  of  appmatmeat,  to  aathorize  it— that 
he  shall  have  power  to  fill  up  all  vacaneies 
happening  dunog  the  reeeas,  t^  temporary 
caonnisaionato  axinre  at  the  end  oi'the  next  ses- 
sion ;  and  Inra  necsaaary  impheation  of  conrs* 
he  eaanot  do  it  ia  the  aame  way,  or  withoat 
their  advice  and  ooiisent  while  the  Senate  is  at 
hand  to  afford  it  The  word  hmppm,  as  cssd 
here,  imports  aoeident  or  oaaualty  only,  accord- 
ing to  the  best  autbortties.  If  this  is  the  cor- 
rect interpretation  he  oaaoot,  of  coarse,  create 
a  vacancy  for  that  parpose  daring  the  reeess, 
under  the  Constitution,  altbou^  he  mayclaini 
to  do  so  nnder  the  law  eetaUisbiag  the  De- 
partmeat,  which  plaoea  the  yowar  m  rasioval 


Digitized  by 


Google 


eUPPLBMSifP  fO 


at  kia  IwmU.  If  ha  <k>e*,  lM>v«Ter«  tk«  ease 
tWn  failfl  witbin  tbe  ocmatitotioiial  promioD, 
aad  tbe  vacanctjr  tkus  created  most  bo  filled 
by  a  commMsioa  to  4X[mm  at  tbe  end  of  Uts 
next  wssioD. 

'  He  did  create  a  vacancy  ia  this  oaie  by  tbe 
wtapenaion  darinK  the  reoaaa^  irhicb  be^ro- 
eecded  l»  aoppljr  hy  tbe  appotabaeat  of  Qea- 
ersl  Qraat  as  Secretary  ot  War  ad  iMUrim  at 
his  pleasure.  And  tus  be  now  defiMids,  not 
wider  tbe  provisions  of  the  tesofe-'of-office 
law,  which  would  have  anthorised  it,  but  which 
he  ejcpressly  i«p«Kliatea,  but  npea  the  footing, 
iu  the  firat  place,  of  his  ooaatitatieiMkI  poiMr. 

Nothing  IS  clearer,  however,  than  tbe  prop- 
QUtioD,  that  there  was  no  aytbority  to  do  tlus 
tbioff  ex«apt  what  is  to  be  fonad  ia  the  act 
wbidi  he  repudiates.  There  are  no  laws  and 
Mt  preoedents,  so  far  as  1  am  advised,  to  jas- 
tiJ^  or  ezesse  it.  If  he  nay  sospend  indefi- 
nitely, and  appoint  at  pleasiue  a  Secretary 
mi  interum,  he  may  not  only  obaoger  the  tenas 
of  (he  commiasion,  but  strip  the  Senate  of  all 
partioipation  in  the  appointing  power. 

Bat  then  be  saprs,  agais,  that  be  did  this 
uadei  the  authority,  aLso,  of  tbe  act  of  18th 
Vsbroai^,  1796,  for  filling  tsaiporary  vacan- 
oiesk  The  tenor  of  that  act  is,  that  in  a  case 
of  vtMaaey  it  shall  be  lawful  for  the  President, 
if  he  deem  it  ueoessary,  to  anthorize  any  per- 
son or  persons  to  perform  the  duties  until  a 
successor  is  appointed  or  such  vacancy  is  filled : 
with  the  piDviso,  however,  that  no  one  va- 
eaacy  shall  be  supplied  in  tliat  manner  for  a 
k>Bger  term  than  six  iBOnths ;  which  proves, 
of  coarse,  that  the  exigency  provided  for  was 
only  to  be  a  temporary  one. 

We  maintain  that  this  act  has  been  repealed 
by  the  more  leceat  one  of  13th  Febraary,  1868, 
uriiich  coafines  the  choice  of  tbe  Presiaent  to 
die  heads  of  the  other  Departments.  It  is  in- 
sisted, however,  that  while  the  former  covers 
all  cases  of  vacancy,  the  latter  is  confined  to 
some  partioular  instances,  not  inclndiug  those 
of  removal,  ar  such  as  may  be  brought  about 
by  efflnx  of  time,  and  does  not,  therefore,  op- 
erate as  a  repeal  to  that  extent.  Ghranting 
this,  fur  tbe  sales  of  tbe  argument,  to  be  true, 
bow  is  it  to  apply  to  a  vacancy  occuring  dur- 
ing the  recess,  without  a  repeal  of  the  consti- 
tntiooal  provision  which  is  loteoded  expressly 
fix  jost  such  cases  7  Was  it  intended  to 
Mipetaede  it,  and  is  it  to  be  so  intwpreted? 
This-will  hardly  be  pretended,  if  it  were  even 
dear  that  tbe  L^slatare  had  such  a  power. 
The  intent  and  meaning  of  the  act  are  so  trans- 
parent from  the  context,  from  the  words  of 
tenure,  and  firom  the  six  months'  limitation, 
that  it  is  impossible  to  mistake  them,  or  even 
to  doubt,  that  it  was  designed  for  merely  acci- 
dental and  transient  cases,  that  were  left  un- 
Btevided  for  in  the  ConstitutioB.  Tbe  Presi- 
dent's claim  would  perpetuate  the  vacancy  by 
enabling  him  to  refuse  to  fill  it,  or  to  nominate 
a  successor. 

If  it  be  even  true,  however,  that  he  night 
have  appointed  General  Grant  during  the  re- 
oees,  under  the  law  of  1795,  it  is  equally  clear 
that  be  could  not  continue  him  in  office,  or  pro- 
tract the  vacancy  beyond  six  months ;  and  yet 
be  insists,  in  bis  special  plea  in  answer  to  the 
averment  of  the  absence  of  the  condition  of 
vaeaacv  on  the  21st  of  February,  when  he  ap- 
{Minted  Geneeat  Thomas — which  was  mere  than 
six  months  afWr  the  appointment  of  General 
Grout— that  tbwe  was  a  coatinning  vaeancy  at 
that  time;  intending,  of  oaatae,  that  tbe  oat  of 
the  Senate  in  refusing  to  approve  his  suspen- 
sion, and  bis  rosumptioa  of  the  duties  oi  tbe 
office,  were  to  be  treated  as  of  no  acconnt  wfaot- 
«ver.  From  tbe  premises  of  the  President, 
that  tbe  civil-tenure  act  was  invalid  on  consti- 
liltioiial  grounds,  and  did  not,  at  all  events, 
embrace  that  case,  his  inference  of  a  continn- 
Ing  vacancy  is  undeniable,  and  his  appoint- 
ment of  General  Thomas,  therefore,  entirely 
•naathoriaed  by  the  act  on  which  be  relies. 

But  there  is  more  in  this  aspect  of  the  case 
than  the  mere  fiiilure  of  the  authority.  Taking 
U  'that,  although  he  might  possib^  remove 
dwring  the  reoeaa,  be  caiiM  not  snspewl  and 


appoint  a  Seerotary  ad  inteHm  except  I^tiT' 
tne  of  tbe  tenure-ot-office  law,  and  that  it  may 
be  wnll  pleaded  in  his  de<eiMe,even  theugb  he 
may  have  insisted  that  be  did  not  refer  to,  M 
follow,  or  recognise  it,  I  think  it  oaonot  be  a 
question  among  lawyers,  that  all  the  acts  of  a 
public  of&oer  are  to  be  conelasively  presumed 
to  have  been  done  under  the  lawwhioh  aa- 
thorized  tbeos.  Bat  then  it  will  be  said,  as  it 
has  been  in  regard  to  tbe  proof  of  changes  made 
in  the  forms  of  commissions  to  make  them  har- 
monize with  tbe  now  disputed  law,  and  of  other 
evidence  of  a  kindred  character,  that  tliis  is 
only  to  set  up  the  doctrine  of  estoppel,  wWcli, 
though  not  unreasonable,  has  been  so  often 
characterized  as  odious  in  the  civil  courts, 
agauiiBt  a  defenduit  in  a  criminal  proc^pding. 

I  am  ready  to  admittbat  estoppels  ore  odtous, 
because  they  exclude  the  truth,  but  have  never 
supposed  tbattheywereso,  when  their  effect  was 
only  to  shut  out  falsehood.  It  was  not  for  this 
purpose,  however,  in  my  view  at  least,  thatsaeb 
evidsnoe  was  offered  ;  butonly  to  contradict  the 
President's  assertions  by  bis  acts,  and  to  show 
that  when  he  pleads  throngh  his  oouAsel,  that 
if  the  law  was  valid  he  honestly  believed  tbe 
contrary,  and  that  if  it  embraced  the  case  of 
Mr.  Stanton  he  innocently  mistook  its  mean- 
ing, and  did  not  intend  willfully  to  nusconstrne 
it,  be  stated  what  was  not  true.    ■* 

And  now,  a  few  words  only  upon  the  g&a- 
mnA  question  of  intent  itself,  which  has  been 
made  to  figure  so  largely  in  this  canse,  under 
the  shadow  of  tbe  multiplied  averments  in  re- 
gard to4fc  I  do  not  look  npon  those  aver- 
ments as  at  all  material ;  and  if  not  material, 
they  are,  as  every  lawyer  knows,  but  mere  sur- 
plusage which  never  vitiates,  and  it  is  never 
necessary  to  prove.  I  do  not  speak  as  a  cnm" 
inal  lawyer,  but  there  is  no  protessional  man,  I 
think,  who  reads  these  ohorges,  that  will  not 
detect  in  them  soroetbing  more,  perhaps  by 
way  of  abundant  caution,  than  even  the  tech- 
nical nicety  of  the  criminal  pleader.  I  do 
not  know  that  even  in  the  criminal  ooarts, 
where  an  act  is  charged  in  clear  violation 
of  a  law  forbidding  it,  and  especially  if  it  in- 
volve tbe  case  of  a  public  omcer,  tbot  it  is 
any  more  necessary  to  allege  that  he  violated 
tbe  law,  with  the  intent  to  violate  it,  than  to 
aver  that  he  was  not  ignorant  of  the  law,  which 
every  man  is  bound  to  know.  Tbe  law  pre- 
sumes tbe  intent  from  the  act  itself,  which  is  a 
necessary  inference,  if  the  law  is  to  be  observed 
audits  infraction  punished  ;  and  the  partj  com- 
mittiog  it,  is  res  ponsiblefor  all  the  consequences, 
whether  lie  intended  thera  or  not.  It  makes  no 
difference  about  tlie  motive,  for  wherever  a 
statute  forbids  tbe  doing  of  a  thing,  tbe  doii^ 
it  willfully,  although  without  any  corrupt  mo- 
tive, is  indictable.  (2  Uwarris,  C77 ;  4  Term 
Rep.,  4<37.)  So  when  tbe  President  is  sol- 
emuly  arraigned  to  answer  h<Are  to  tbe  charge 
that  lie  bos  infringed  the  Censtitation,  er  die* 
obeyed  the  commaadgor  viola tedony  of  the  pro- 
visions of  the  tenure  of  ofiice  or  any  other  faiw, 
be  cannot  plead  either  that  be  did  it  ignorantly 
or  by  mistake,  because  iguorance  ot  the  law 
excuses  nobody,  or  that  he  did  it  only  from  the 
best  of  motives,  and  for  the  purpose  of  bringing 
tbe  question  of  its  efficacy,  or  his  obligation  to 
conform  to  it,  to  a  legal  test,  even  though  he 
could  prove  the  fact,  as  he  has  most  signally 
failed  to  do  in  the  case  before  you.  The  mo- 
tives of  men,  which  are  hidden  awajr  in  their 
own  breastSfCaunotgenerolly  be  scrutinized,  or 
taken  into  the  account,  where  these  is  a  viola- 
tion of  the  law.  An  old  Spanish  proverb  says, 
that  there  is  a  place — not  to  be  named  to  ears 
polite — whiobig  "paved  with  good  intentions." 
If  tbey,  or  even  bad  advice  con  be  pleaded  here- 
after, in  excuse  for  eithernegla^or  violation  of 
duty  here,  it  will  be  somethmg  comfortable  to 
die  upon  at  least,  and  few  tyrants  will  ever 
soffer  for  their  nrimes.  If  Andrcw  Johnson 
could  plead,  as  he  lias  actually  done,  in  apol- 
ogy for  his  own  dispensation  with  tb«  test- 
oath  law,  or  any  other  feature  of  his  law-defy* 
iag  |K>liey,''tbat  his  only  aim  was  to  eongi lints 
th*  rebels  and  faeilitate  tbe  work  of  restm*. 
tion,  his  great  exemplar,  whom  he  baaso  closely 


sopiMi— tbe  Sll-adnsed  and  hflaiistrang  James 
11— might  eqnaity  have  pleaded  tliat  he  did  the 
very  same  thing  in  the  interests  of  universal  toi- 
esmnoe.  Tbe  Koglish  moitareh  forfeited  his 
throne  and  disinberited  his  hen's  upon  that  cast. 
It  remains  to  be  seen  whether  ear  Idngis  to  tan 
out  the  paralleL 

I  beg  to  say,  however,  in  this  connsction, 
that  I  do  not  by  aajr  means  admit,  that  a  ease 
like' this  is  to  be  tried  or  judged  by  die  rigid 
rules  and  narrow  interpretations  of  theeriBiinal 
ooarts.  There  is  no  question  here  of  the  lifis  or 
libwty  or  property  of  the«isli«yient;  itisaqnes- 
tion  only  «f  officiu  dclinqoenoy,  involving,  now- 
over,  the  life  of  a  great  State,  and  with  tt  tbs 
liberties  of  a  great  people.  If  the  defendoBt  is 
sonvicted,  he  forfeits  onl^  his  official  place,  ood 
is,  porfaaps,  disqualified  tiom  taking  upon  him- 
self any  other,  wbiah  will  be  no  very  severe 
iaflictioii,  I  suppose,  unless  the  rebels  them- 
selves should  be  so  fortunate  as  to  oome  once 
more  into  the  possession  of  the. Government, 
and  so  weak  as  to  trust  a  man  who  had  been 
ootrue  to  those  who  had  bomored  hira  so  gen- 
erously befoee.  .  The  accusers  here  are  for^ 
millions  of  freemen,  the  accused  but  one,  who 
claims  to  be  their  master ;  tbe  issue,  whether 
he  shall  be  allowed  to  defy  tlieir  will,  aodsr 
the  pretext  that  he  can  govern  them  non 
wiselv  than  their  Congress,  oad  to  take  lbs 
sword,  and,  ia  effect,  the  purse  of  the  nstion 
into  his  own  bands. 

On  such  an  issue,  and  before  sooh  a  trib«- 
nal,  I  should  not  have  hesitated  to  stand  upon 
the  plain,  unvarnished,  untecboicol  noicanan 
of  the  &cta,  leaving  the  question  as  to  their 
effect  upon  the  interests  of  tiie  nation,  and  their 
bearing  npon  the  fitness  of  Andrew  Johnson 
ts  hold  the  helm  of  this  great  State^  to  be  de- 
cided by  statesmen,  iostMd  of  taming  it  ovte 
either  to  tbe  quibbles  of  the  lawyer,  or  tbe 
subtleties  of  tbe  casuist.  1  itave  no  patien«e 
for  tbe  disquisitions  of  the  spe^al  pleader  i« 
a  case  like  this.  I  take  a  broader  view,  one 
that,  I  think,  is  fully  sustained  by  the  outbori- 
ties,  and  that  is,  that  iu  coses  such  as  ihis,  the 
safety  of  the  people,  whieh  is  the  aupremu  law, 
is  the  true  rule,  and  tlie  only  rule  that  ought 
to  govern.  I  do  not  propose  to  reargue  uat 
question  now,  because  it  seems  to  me  some- 
thing very  like  a  self-evideiit  proposition.  If 
Andrew  Johnson,  in  the  pertbrmance  of  the 
duties  of  his  high  ofiics,  has  so  demeaaod  btm- 
self  OS  to  show  that  he  is  no  respecter  of  the 
laws ;  that  be  defies  the  will  of  those  who  make 
them,  and  baa  encouraged  disobedience  to  their 
behests ;  that  be  has  fostered  disaffection  sad 
discontent  throughout  the  lately  re  veltedStates; 
that  he  is  a  standing  obstacle  to  tj^e  restoration 
of  the  peace  and  tranquillity  of  this  natton ; 
that  he  claims  aud  asserts  the  powm-  of  a  die- 
tator,  by  holding  one  of  your  great  departments 
in  abieiyance,  and  arrogating  to  himself  tbe  ab- 
solute and  uneontrollable  right  t*  remove,  or 
suspend  at  his  mere  will,  every  exeeative  officer 
of  the  Government,  on  the  land  and  on-theseas, 
and  to  supply  their  places  witheut  your  agem^, 
U',  for  aay  or  all  of  these  reasons,  the  Bepablic 
is  no  Icmger  safe  in  his  hands ;  then  before 
heaven  and  earth,  as  the  conservators  of  the 
nation's  weal,  as  the  trasttd  guardiaos  of  its 
most  invaluable  rights,  as  the  depoutaries  of 
tbe  most  sacred  and  exalted  trust  that  fans  ever 
been  placed  in  the  bunds  of  dtan,  it  becomes 
your  high  and  solemn  and  imperious  duty,  to 
seathat  the  Republic  shall  take  no  detriment, 
and  to  speak  peace  to  a  distarbed  and  aafferiag 
land,  by  removing  him  from  the  trust  he  bos 
abased,  and  the  office  that  he  has  disgraced. 

There  an  otbw  points  in  this  cose  on  which 
I  would  have  desirvd  to  oorament  it  time  and 
stroogth  had  beso  allowed  to  m«  for  4h«t  pur- 
pose. It  is  only  within  the  lost  few  days  that 
I  hove  eatertaioed  the  hope  that  tbe  Senate 
would  so  far  relax  its  rule  as  to  enable  me  to 
obtain  what,  under  the  circumstances,  is  at  bat 
bat  an  imperfect  hearing,  and  I  have  felt  it 
nocesaary,  tbersfore,  to  coafino  myself  t«  the 
leading  a^juments  oeaoected  with  tbe  removal 
of  tbe  Secretory  of  War.  I  wish  it  to  be  imder- 
st(>od,  bowe«e»,  that  I  do  not  uwJermte  the 
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▼aloe  of  sach  of  the  artietes  u  I  ■kare  been 
obliged  to  pretermit.  There  is  nothing  in  the 
whole  case,  I  thipk,  of  CTarer  import  to  the 
nation  than  the  means  adopted  by  the  Presi- 
dent for  overthrowing  the  legislatire  power  by 
fostering  disobedience  to  its  enactments  and 
bringing  its  accepted  organ  into  disrepute. 

To  tbis  charge  there  are  three  answers.  The 
first  is  tke  sappoeed  constitu^onal  right  to  the 
Me  of  an  onbridled  toniiae,  wUch  KNnrs  no 
difference  between  licentionsneM  bmI  liberty. 
Thesecond  is  the  provocation  supposed  te  h«ve 
been  offered  in  the  htn^nage  a  sea  by  nembers 
of  Congress  in  debate,  in  what  seems  to  be  for- 
gotten to  be  their  constitutional  right,  which  i>«t 
only  protects  them  from  challenge  anywhere,  but 
gives  to  them  the  rigbtfreely  to  criticise  thepub- 
uc  oonduct  of  the  President,  over  whom  the  law 
has  placed  them,  by  making  him  ameaable  to 
them  for  all  bis  errorS)  as  they  are  not  to  him. 
The  third  is  the  harmless  jest,  in  the  suggestioo 
of  a  law  to  regulate  the  speech  and  manners 
of  the  President.  If  his  counsel  eaa  fiad 
food  for  mirth  in  sucb  a  picture  as  the  evidenee 
has  sltowa,  I  have  no  (;^Mwrel  with  their  ta«te. 
The  President  may  _e^iov  the  joke,  perht^ 
himself.  I  do  not  think  be  can  afford  it,  bat 
bistory  informs  us  that  Nero  fiddled  while 
Bome  was  burning.  Wtietherhe  does  or  not, 
kowever,  I  trust  that  he  will  find  a  eauor 
morum  here  as  stern  as  Cato,  in  the  judicial 
c^nnton  of  this  body,  that  the  man  who  so  oot- 
lagea  public  decency,  either  in  his  public  or 
pnvnte  character,  in  the  pursuit  of  an  object 
80  treasonable  as  his,  has  demonstrated  his 
onfitness  longer  to  hold  the  high  place  of  a 
Chief  MagistMte  of  a  free,  intelligent,  and 
moral  people.  I  take  leave  of  this  unpalatable 
theme  by  remarking  only  that  even  the  advocate 
of  the  people  must  feel,  as  a  child  of  the  Repub- 
lic himself,  while  he  is  compelled  to  say  thus 
much,  that  he  would  rather  have  tamed  his 
back,  if  it  had  been  possible,  on  such  a  speo- 
tacle,  and  thrown  a  mantle  over  the  nakedness 
that  shames  us  all. 

And  now,  American  Senators,  Representa- 
tives, and  judges  upon  this  mighty  issue — joint 
heirs  yourselves  of  that  ereat  inheritance  oi  lib- 
erty that  has  descende«  to  us  all,  and  has  just 
beon  ransomed  and  reparchased  by  a  second 
baptism  of  bloodr^a  few  words  more,  and  I 
have  done. 

If  the  req>on.sibilitie8  of  the  lawyer  are  SDch 
as  to  oppress  him  with  their  weight  how  im- 
measurably greater  are  your  own  t  The  House 
of  Representatives  has  done  its  duty.  The  rest 
is  now  with  you.  While  I  have  a  trust  in  that 
God  who  went  before  our  hosts,  as  he  did  be- 
fore the  armies  of  Israel,  through  the  fiery 
trials  that  led  so  many  of  the  fu)wer  of  our 
youth  to  distant  graves  on  southern  battle-fields, 
which  has  never  failed  me  in  the  darkest  hour 
of  the  nation's  agony,  I  cannot  but  realize  that 
£c  has  placed  the  destinies  of  this  nation  in 
your  hands.  Your  decision  here  will  either  fitll 
upon  the  public  heart  like  a  geuial  sunbeam,  or 
fling  a  disastrous  twilight,  iiill  of  the  gloomiest 
portents  of  coming  'evil,  over  the  land.  Say 
not  that  I  exaggerate  the  issue  or  overcolor  the 
pictnre.  This,  if  it  were  tme,  would  be  but  an 
error  of  much  smaller  consequence  than  the 
perilous  mistake  of  underrating  its  importance. 
It  is,  indeed,  but  the  catastrophe  of  the  great 
drama  which  began  three  years  ago  with  mur- 
der— the  denouement  of  the  mortal  struggle 
between  the  power  that  makes  the  law  and 
that  which  executes  it — between  the  people 
themselves,  and  the  chief  of  their  own  servants, 
who  now  undertakes  to  defy  their  will.  What 
is  your  verdict  to  decide?  Go  to  the  evidence, 
to  the  plea  of  the  President  himself,  and  to  the 
defiant  answer  that  he  sends  by  bis  Tennessee 
counael,  and  they  will  give  you  the  true  measure 
of  the  interests  involved.  It  is  not  a  question 
only  whether  or  not  Andrew  Johnson  is  to  be 
allowed  to  serve  as  President  of  the  United 
States  for  the  remainder  of  his  term.  It  is  the 
greater  question  whether  you  shall  hold  so  long 
yourselves  the  powev  that  the  Constitution  gives 
you  by  surrenueriiig  the  higher  one  to  him  of 
suspending,  dismissing,  and  appointing  at  bis 


1^  and  i^easare  every  exeeatlTft  ofl«er  is 
the  Oowemmetit  from  the  highest  to  the  toweet 
irithoBt  ymtt  eonsent,  and  if  possible  the  stiH 
higher  o«e  of  dierega«rding  your 'laws  <br  the 
potpoae  of  patting  those  laws  on  trial  before 
they  'CMi  be  recognised.  He  has  made  this 
issue  w4lh|««  voi«t(tsrily  and  deflwitly.  If 
yon  acquit  him  npon  it,  yon  affirm  aH  hi6  i»> 
peHal  pretensions,  and  deeide  that  no  kmoont 
ofnewr^afioB  will  ev«r  brin^  a  Chief  Magiftnte 
to  jaetiee,  beeSKse  you  wil{  have  laid  down  at 
his  feetyear  own  high  dignity,  along  with  your 
doable  Ametion  of  legislators  and  advisers, 
which  will  be  followed  of  course  by  that  of  vosr 
other,  I  will  not  say  greater,-  oSoe  as  jodges. 
It  will  be  a  victory  over  yea  and  ns  ww^ 
wiH  stir  the  heart  (k  rebeldom  with  jey,  while 
yowr  dead  soldiers  will  turn  uneasily  in  their 
gralves  ;  a  vietory  to  be  eelebrsitefd  hy  the  ex- 
ultant aseent  of  Andrew  Johnson  to  the  Oapi- 
tflt,  Kke  Iho'eoRqneiwr  In  a  Renmr  trinnph, 
dragging  not  captive  kings,  bat  a  eaptive  Sen- 
ate at  his  chariot  wheels,  and  to  foe  crowned 
by  his  re9ntry-into  the  possession  of  that  De- 
pastment  of  the  Owemment  over  whieh  this 
great  battis  has  been  fo«|ri>t.  It  is  Bho««  in 
evidence  that  be  has  already  intimated  that  he 
wonid  wait  en  yoor  action  here  for  that  par- 

C.  But  is  this  aH?  Hng  not  to  yonr  bosoms, 
^reat  yon,  the  fond  illusion  that  it  is  ail  to 
end  there.  It  is  but  theb^innincof  the  end. 
If  his  pretensions  are  sustained,  the  neKt  head 
that  will  fall  as  a  propitiatory  offering  to  the 
conquered  8enth,  will  be  that  of  the  great  chief 
who  hnmbled  the  prMe  of  the  chivalry  bv  beat- 
ing down  its  serried  battalions  in  the  ieid,  and 
dragging  its  traitor  standard  in  the  dust ;  to 
be  followed  by  the  return  of  the  rebel  ofSee- 
holders,  and  a  general  oonvuleien  of  the  State 
which  shall  cast  loose  your  reoonstmctioa  laws, 
and  deliver  over  the  whole  theater  of  past 
disturbances  to  anarchy  and  rain.  Is  this  an 
exaggerated  picture  T  Look  to  the  history  of 
the  past  and  judge. 

And,  no>w,  let  me  ask  yon,  in  eonelmion,  to 
torn  your  eyes  bat  for  a  motnent  to  the  other 
side  of  the  qnestion,  and  see  what  are  to  be 
the  eonsequenees  of  a  eoBvietion — of  sach  a 
verdict  as,  I  think,  the  lovsl  people  of  this  na- 
tion, with  one  ontted  voice,  demand  at  yo«r 
hands.  Do  you  shrink  from  (fevconse^aeneesf 
Are  yonr  minds  disturbed  by  visions  of  impend- 
ing tronble?  The  natiein  has  already,  within 
a  few  short  years,  been  called  to  mourn  the 
loss  of  a  great  Chief  Magistrate,  threngh  the 
bloody  catastrophe  by  which  a  rebel  hand  has 
been,  nnfortubately,  enabled  to  lift  this  man 
into  his  place,  and  the  jar  has  not  been  fell  as 
the  mighty  machine  of  State,  freighted  with  all 
the  hopes  of  humanity,  moved  onward  in  its 
high  career.  This  nation  is  too  great  to  be  af- 
feoted  seriously  by  the  loss  of  any  one  man.  Are 
your  hearts  softened  by  the  touching  appeals 
of  the  defendant's  counsel,  who  say  to  you  that 
you  are  asked  to  punish  this  man  only  for  bis 
divine  mercy,  his  exalted  charity  to  others? 
Mercy  to  whom  ?  To  the  murdered  Dostie  and 
his  fellows  7  To  the  loyal  men  whose  earcasee 
were  piled  in  cjirts  like  those  of  swine,  with  the 
gore  dripping  from  the  wheels,  in  that  holo- 
canet  of  blood,  that  carnival  of  murder  which 
was  enacted  in  New  Orleans?    To  those  who 

Serished  iu  that  second  St.  Bartholomew  at 
lempbis,  where  the  streets  were  reddened 
with  the  lurid  light  of  burning  dwellings,  and 
the  loyal  occupants,  who  would  have  escaped, 
were  oast  back  into  the  flames?  The  diviiie 
mercy  itself  is  seasoned  b^  justice,  and  waits 
only  on  contritioo.  This  is  no  place  for  such 
emotions.  If  it  be,  it  is  mercy  to  loyalty  and 
innocence,  that  cries  aloud  for  the  removal 
of  this  bold,  bad  man.  If  it  be,  remember, 
that  while  yonr  loyal  brethren  are  fatling  from 
day  to  day  in  southern  cities  by  the  assassin's 
knife,  and  the  reports  of  the  I'reedmen's  Bu- 
reau are  re|>lete  with  horrors  at  which  the 
ve^  cheek  turns  pale,  your  judgment  here 
stains  no  scaffold  with  the  blood  of  the  vic- 
tim. No  lictor  waits  at  yonr  doors  to  execute 
your  stem  decree.  It  is  but  the  crown  that 
falls,  while  none  but  the  historian  stands  by  to 


gihbet  the  deHnqnent  for  (be  ages  that  are 'to 
come.  No  wmI  of  woe  will  disturb  your  slum- 
bers, unless  it  comes  up  from  the  disaffected 
and  disappointed  South,  which  will  have  lost 
the  foremost  of  its  friends.  Your  act  will  be  a 
apeetacle  and  an  example  to  the  nations,  that 
will  eclipse  even  the  triumph  of  your  arras,  in 
thevindicatibnof  the  public  justice  in  the  sn- 
blimer  and  more  peaceful  tnnmph  of  the  law. 
The  eyes  of  an  expectant  people  are  nponyon. 
You  have  but  to  do  your  duty,  and  the  patriot 
will  realise  that  the  good  genius  of  the  nation, 
the  angel  of  onr  deliverance,  is  still  about  ns 
and  around  us,  as  in  the  darkest  hour  of  the 
nation's  trial. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  move 
that  the  Senate  take  a  recess  for  fifteen  min- 
utes. 

The  motion  was  agreed  to ;  and  at  tho  ex]$i- 
ration  of  the  recess  the  Chief  Justice  resumed 
the  chair  and  called  the  Senate  to  order. 

Mr.  Manager  BUTLBR.  I  ask  leave  of  the  ° 
President  and  Senators  to  make  a  short  nar- 
ration of  facts,  rendered  neeessary  by  what 
fell  from  Mr.  Nelson,  of  counsel  for  the  Pres- 
ident, in  his  speech  on  Friday  last,  which  will 
be  found  on  pages  888,  889,  and  890  of  the 
record. 

The  CHIEF  JUSTICE.  If  there  be  no 
objection  the  honorable  Manager  mil  pro- 
ceed. 

Mr.  Manager  BUTLER.  This  narration  is. 
as  I  say,  rendered  necessary  by  what  was  said 
by  Mr.  Nelson,  of  counsel  for  the  President, 
in  his  argument  on  Friday  last,  contained  in 
pages  888,  880,  and  800  of  the  record,  in  rela- 
tion to  Hon.  J.  S.  Black,  and  the  sopposed 
eonnection  of  some  of  the  Managers  aba  mem- 
bers of  the  House  with  him  in  regard  to  the 
island  of  AU«  Vela.  This  explanation  be- 
comes necessary  because  of  the  very  anom- 
alous course  taken  by  the  leiirned  counsel  in 
introducing  in  bis  araument  what  he  calls  a 
"  statement  of  &ct8,'"not  one  of  which  would 
have  been  competent  if  offered  in  evidence, 
and  upon  which  he  founds  an  attack  upon  a 
gentleman  not  presentj  and  from  which  he  da- 
dttces  insinuations  injurious  to  some  of  the 
Managers  and  other  gentlamen,  members  uf 
the  House  of  Representatives,  who  are  not 
parties  to  the  issue  here,  and  who  have  oo 
opportunity  to  be  heard. 

The  learned  counsel  was  strenuous  in  ar;ga- 
ment  to  prove  that  this  was  a  court,  and  its 
proceedings  were  to  be  such  only  as  are  had  ita 
judicial  tribunals.  He  therefore  ou^ht  to  have 
constrained  himself,  at  least,  to  act  in  accord- 
ance with  his  theory.  The  veriest  tyro  in  the 
law  in  the  most  benighted  portion  of  the  south- 
em  country  ought  to  know  that  in  no  court, 
however  rude  or  humble,  would  an  attack  '_ 
allowed  upon  the  absent  or  counsel  engaged  ii 
a  cause  npon  a  statement  of  pretended  facts, 
unsupported  by  oath,  unsiiled  by  cross-exam- 
ination, and  which  those  to  be  affected  by  them 
had  no  opportunity  either  to  verify  or  dispute. 

Ader  extracting  the  details  of  a  document 
sent  by  his  client  to  tho  Senate,  the  counsel 
proceeds  in  relation  to  a  dispute  oouceruiog 
the  island  of  Alta  Vela: 

"  Aoeording  to  tho  best  informalion  I  can  obtain  I 
stats  that  an(i«9tAa/'i/"rcA.186S,  Ueniral  Uenjauim 
F.  BuTLKB  addressed  a  lottcr  to  J.  W.  SliutTcr,  iu 
whioh  bo  stated  that  he  was  *c1etirly  of  opinion  that. 
iiDder  the  ohUm  of  the  United  States,  its  ciiizons 
have  the  exslusive  right  to  take  guano  tlien-,'  and 
that  he  had  never  been  able  to  understand  why  tho 
Executive  did  not  loni;  since  assort  the  rights  or  the 
Oovernment  and  euitain  tho  rightful  claims  of  it« 
oitisens  to  the  posseBsion  of  tlto  island  in  the  laott 
forcible  manner  oonmtiiil  nith  tho  di;;uity  and  huaor 
of  the  nation.  ,    .  . 

"  This  letter  was  ooncnrred  in  ana  aDMoved  of  by 
John  A.  IiOqam.  J.  A.  Gabfikld.  W.  R.  ^oonte,  J.  S^ 

MOOBHIAD. 'f  HADDEGS  StKVK.NS.  J.  Q.  Bl-AIKI,  Mid 

John  A.  Bimobah,  on  the  same  day,  9tti  Msroh,  188B. 

"The  letter  expresains . the  opinion  of  Uenerale 
BuTLKB,  I/OdAN.  and  Oabfibls  waa  i>la«ed  in  the 
hands  of  the  Prestdentby  Channoey  F.Black.who.on 
thelClbMareb,  1868,  addressed  aletter  to  nim  in  whieh 
he  inojosed  a  oopy  of  the  same  with  the  eononrrenea 
of  iBADDErs  Stevbks,  John  A.  BiNoaAX,  J.  u. 
Blains.  J.  K,  HooBHiAD,  and  William  H.  Koonti. 

"  After  tho  date  of  this  letter,  and  while  Judsie 
BIsok  was  abt  eoaosel  of  thereapoDdODtin  this  oausa, 
he  hod  an  interview  with  the  Presideak  in  which  hge 
urged  immediate  action  on  hia  part  and  the  sending 
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•a  antMlTcaMl  to  take  poffiMuwi  of  the  ulaad;  (ad 
beoause  the  President  rd'uaed  to  ijo  so  Judgo  Black, 
on  the  19th  March,  186S,  declined  to  appear  further 
u  hie  counsel  in  this  case. 

"  Saofa  are  the  Taots  in  reaard  to  thewithdrMralof 
Judge  Block.  accordinKto  the  best  information  lean 
obtain.  So  far  oa  the  President  is  concerned,  'the 
head  and  front  of  his  offendioK  hMfa  this  extent— no 

BlOBe*' 

"It  is  not  Dwesiat?  to  my  purpose  that  I  should 
censure  Judge  Black  or  make  any  reflection  upon  or 
impiitatlon  aaainst  aar  of  ttie  hoaorable  Maoaaers. 
Xke  ielaod  of  Alta  Vela,  or  the  claim  for  dam- 
Mes,  is  said  to  amount  in  value  to  more  than  a  mii- 
Ron  dollars,  and  it  is  quite  likely  that  an  extensito 
apeeulation  is  on  foot.  I  have  no  reasoD  to  charge 
tiiat  any  of  the  Managers  are  engaged  in  tt,  and  pre- 
sume that  the  letters  were  eigned,  as  sucn  commuui- 
tions  are  often  signed,  by  mohiben  of  Congress, 
tbrongh  the  importunity  of  friends. 

"  JiUl^e  BlaoK,  no  doubt,  thought  it  was  his  duty  to 
other  clients  to  press  this  claim:  but  how  did  the 
President  view  it?"       *••••• 

"  There  are  two  or  three  facts  to  which  I  dean  to 
call  the  attenltoa  of  the  Senate  aad.  the  eouiitry  in 
connection  with  these  recommendations.  They  are, 
fint,  that  they  were  all  gotten  up  after  this  impeoBh- 
mont  proeeading  wa*  oommenced  agaiast  the  Preal- 
dcot  of  the  United  States.  Keep  the  d^eg  in  mind, 
and  you  will  see  that  such  is  the  fact.  Every  one  iM 
them  was  gotten  up  after  this  impeachment  proceedf- 
iac  was  coimaaneed  against  him." 

It  canoot  fail  to  be  evident,  that  while  the 
counsel  disclaims  any  imputation  either  upon 
Judge  Black  or  the  Managers  in  words,  he  so 
states  what  he  claims  to  be  the  facts  as  to  cou- 
vey  the  very  imputation  disclaimed.  There- 
fore it  is  that  I  have  felt  called  upon  to  notice 
the  insinuated  calumny. 

My  peRKMial  knowledgeof  matters  connected 
with  the  island  of  Alta  Vela  is  very  limited. 

Some  time  in  the  summer  of  1867,  being  in 
wwting  on  other  business  in  the  office  of  the 
A,ttomey  General,  Ur.  Stanbery,  I  was  pres- 
ent at  an  ar^umaut  by  Judge  Black  in  behalf 
of  the  Amenoan  citizefl's  claiming  an  interest 
in  that  island.  I  there^  for  the  first  time, 
learned  the  &cta  agreed  and  in  dispute  con- 
oerning  it  by  listeoiog  to  and  incidentally  tak- 
ing a  part,  on  being  appealed  to,  in  the  dis- 
cussion. In  February  last  my  attention  was 
next  drawn  to  the  matter  of  the  spoliation  and 
imprisonment  of  American  citizens  upon  the 
island  of  Alta  Vela  by  an  inquiry  of  a  personal 
friend,  Colond  Sha6fer,  if  I  had  any  acquaint- 
ance with  the  question,  and  if  so,  would  give 
him  my  opinion  as  a  lawyer  upon  the  merits 
of  the  controversy.  To  serve  a  friend  simply, 
npon  reocilection  of  the  discussion  with  the 
Attorney  General,  I  gave  him  such  "  opinion," 
the  rough  draft  of  which  I  hold  in  my  hand, 
which  ia  without  date,  and  which,  beinecopied, 
I  signed  and  placed  in  his  hands.  This  I  be- 
lieve to  have  been  in  the  early  part  of  Febrn- 
try;  certainly  before  the  act  was  committed 
by  Andrew  Johnson  which  brought  on  this  im- 
peachment. From  that  time  until  I  saw  my 
"  opinion"  published  in  the  New  York  Herald, 

Fnrporting  to  coma  from  President  Jobason, 
never  saw  it  or  communicated  with  either  of 
the  gentlemen  whose  names  appear  in  the  coun- 
sel's statement  attached  thereto  in  any  man- 
ner, directly  or  indirectly,  in  regard  to  it  or 
the  subject-matter  of  it,  or  the  island  of  Alta 
Vela,  or  the  claims  of  any  person  arising  out 
of  it  or  becanse  of  it.  Thus  iiu  I  am  able  to 
ipeak  of  iny  own  koowledse. 

Since  the  statement  of  the  counsel  "accord- 
ing to  the  best  information  he  can  obtain,"  I 
have  made  inquiry  and  from  the  best  informa- 
tion I  can  obtain  find  the  facts  to  be  as  follows : 
that  soon  after  the  "opinion"  was  sigped  Col- 
onel Shaffer  asked  Hon.  John  A.  Logak  to 
examine  the  same  question,  presented  him  his 
brief  of  the  facts,  and  asked  him  if  he  could  con- 
enr  in  the  opinion,  which,  after  examination, 
Mr.  Logan  consented  to  do,  and  signed  the 
original  paper  signed  bjr  myself,  I  may  here 
remark  that  the  recollection  of  General  Looak 
and  Colonel  Shaffer  concur  with  my  own  as  to 
the  time  of  these  transactions.  I  have  learned 
and  believe  that  my  "opinion"  with  the  sig- 
nature  of  General  Logan  attached  was  placed 
in  the  hands  of  Chauncey  F.  Black,  esq.,  and 
by  him  handed  to  the  President  of  the  United 
States  with  other  papers  in  the  case,  Mr. 
Black  made  a  copy  of  my  "  opiuion,"  and  af- 
terward at  his  convenieaoeprooared  a  member 


of  Goagtesa, »  panonal  &i«nd  otUt,  onaottiM 
signant,  to  get  the  names  of  other  membats  of 
Congress,  two  of  whom  happened  to  be  Msnt 
agers  of  the  impeachment.  This  was  doae  by 
a  separate  applieation  te  eaoh  witkoat  aay  ooo' 
eert  of  aotioa  whatever,  or  knowledge  or  belief 
that  the  paper  was  to  be  used  in  any  way  or  for 
mtj  purpose  other  than  the  expreaeion  of  their 
opinioaa  ttpoa  the  sobjeet-motter.  Tlvs  eopy 
of  aqr  "oeinion,"  when  ao  signed,  was  a  very 
ooaaiderable  time  after  the  onginal  given  to' the 
PiesidMrt.  I  deair^forther  to  declare  that  I 
have  no  knowledge  of  or  interest,  directly  or 
indtreetly,  in  any  claira  whatever  arising  in  any 
maoaer  out  of  the  iaiand  of  Alta  Ve£  other 
than  aa  above  stated, 

lo'justiee  to  the  other  gentlemen  who.sigaed 
the  CMV  of  the  paper,  I  desire  to  annex  hereto 
the  awdavits  of  Chaoneey  F.  Blaek,'esq.,  and 
Co4onel  J.  W.  Shaffer,  showing  that  neither 
of  the  gentlemen  signing  the  paper  had  any 
interestorcoDcern  in  the  subject- matter  thereof 
other  than  as  above  set  forth. 

While  I  aeqoit  the  learned  oonaaal  of  aay 
intentional  fawty  of  statwuent  as  he  makes  it 
to  his  "best  information,"  which  must  have 
been  obtained  firom  Andrew  Johnson,  yet  the 
statement  contains  every  element  of  falsehood, 
being  both  the  tapprtssio  vert  and  the  tug- 
Mitio  falsi  in  that  it  says  that  on  the  9th  of 
March  General  Bbkjamin  F.  Bctleb  addressed 
a  letter  to  J.  W.  Shaffer,  and  that  "  this  letter 
was  concurred  in  and  approved  of  by  John  A. 
LooAir,  J.  A.  Gakfuld,  W.  H.  Koonxz,  J.  K. 
MOORBEAI],  Thaddgos  Stsvehb,  J.  G.  Bf,AUrB, 
and  John  A.  BuiOBAM  on  the  same  day,  9th 
March,  1868,"  when  the  President  knew  that 
iba  names  of  the  five  laet-mentioaed  gentle- 
men were  procured  on  a  eopy  of  the  letter  long 
after  the  original  was  in  his  hands. 

Again,  there  is  another  deliberate  faUehood 
ia  the  thrice  reiterated  statement  that  theee 
signatures  ware  procured  and  sent  to  him  for 
the  purpose  of  intimidating  him  into  doing  an 
act  after  he  was  impeached,  the  propriety  and 
legality  of  which  was  contrary  to  his  judgment, 
When,  iu  truth  and  in  fact,  the  signatures  were 
procured  and  sent  to  him.  in  order,  as  he 
averred,  to  sustain  him  in  doing  what  he  him- 
self declared  was  just  and  legal  in  the  premises, 
and  which  he'i»lwnded  to  do. 

The  use  made  of  these  papers  is  chaiacter- 
istie  of  Andrew  Johnson,  who  nsually  raises 
issues  of  veracity  with  both  friend  and  foe 
with  whom  he  comes  in  contact : 

I,  Chauneey  ¥.  Black,  attorney  and  oonnselor-at- 
law,  du  tif  pose  and  say  that  the  law  firm  of  Black, 
Iiamoiit  i  Co.,bnvo  been  counsel  for  years  on  behalf 
ofPttttcr.'on*  Marguiondo  to  recover  their  rights 
in  the  guano  diseovered  by  them  in  the  island  of 
Alta  Vela,  of  which  they  bad  been  deprived  by  foroe, 
arid  the  itn[)ri3onment  of  their  agents  by  some  of  the 
Inhabitants  of  Dominioa.  As  such  counsel,  we  have 
argued  thi'  eauae  to  the  Secretary  of  State,  and  also 
to  the  Pre  ident,  beforewbom  the  question  has  been 
pcndini?  siiice  July  19. 18C7. 

Wo  havi'  in  various  forms  pressed  the  matter  upon 
his  atteiituiB,  andhe  hasezp^essed  himself  fuUy  and 
fiody  snti.ifitul  with  the  justice  of  the  claims  of  oar 
client.')  and  his  conviction  of  his  own  duty  to  afford 
the  dc.<ir(''l  relief,  bat  had  declined  to  act  because 
of  I  ho  npiHisition  of  the  Secretary  of  Stats.  Qanerai 
J.  W.  .Shut'er  having  become  associated  with  us  in 
thccu^iuaudhavinglearned  that  General  BuTLEK  had 
become  ncqaainted  with  the  merits  of  the  cose,  pro- 
enred  bis  legal  opinion  upon  it,  and  also  aconour- 
renpeby  Qeneral  IiOQak.  After  receiving  tbisopinion 
I  inclosed  it  to  the  President.  The  time  when  this 
opinion  was  received,  and  whether  it  was  dated,  I 
do  not  recollect.  The  tine  that  it  was  presented  to 
the  President  by  me  can  be  established  by  the  date 
of  my  letter  inclosing  it.  Learning  from  a  mutual 
friend  that  it  would  be  desirable  for  the  President  to 
reeeire  the  raoommendations  of  other  mem  ben  of 


Congress  I  carried  a  copy  of  the  opinion  to  the  House 
of  Kepresentativos  and  procured  the  signatures  of 
some  of  my  personal  friends  and  asked  tbem  to  pro- 
owro  the  signatures  of  others  wbioh  were  attached  to 
tho  oopy.  Borne  considerable  time  after  I  had  for- 
wanfcd  the  original  I  sent  this  copy  so  signed  to  the 
President,  These  signatures  were  procured  upon 
pereosal  oppUoation  to  the  gentlemen  severally, 
without  an/  concert  of  aotion  whatever  on  their 
part,  and  without  any  reference  to  any  proceedings 
then  pending  in  the  then  present  action  of  Congrees 
in  regard  to  the  President  whatever. 

From  my  relation  to  the  case  of  Alta  Vela  I  hare 
knowledge  of  all  the  rights  and  interest  in  it,  or  in 
relation  to  it.so  that  lam  certain  thatnoitherof  the 
gentlemen  who  slfned  the  paper  or  oopy  have  any 
interest  in  the  claim  or  matter  in  dispute  or  in  any 
part  thereof,  or  arising  therefrom  in  any  manner. 


disMtly  or  indlreetly,  or  ooottogently.  and  that  oil 
averment  to  the  contrary  from  any  source  whatever 
IS  untrue  in  fact.  ClIAUSCET  F.  BLACK. 

Sworn  and  subscribed  before  mo  this  2Btb  day  of 
April,  A.  D.  1868,  N.  C ALLAN, 


[L.S.] 


Aboov  /^Ua 


To  the  best  of  my  knowledge  and  belief  the  facts 
contained  in  the  abovo  affidavit  are  trne  in  evoty 
parttoulai.  J.  W.SUAfFKR. 

Swam  and  adbseriba*  bafara  Me  this  »th  dayef 
AprU.  A.  V.  im.  )H.  CAVULS. 

r,    „  T  SiAaru  Pvhlic 

With  this  simple  statement  of  the  facts,  Mr. 
President  and  Senators,  I  am  content  to  leave 
th«  question  of  the  history  of  Alta  Vela. 

Mr.  NELSON.  Mr.  Chief  Justice  and  Sen- 
ators, as  yon  have  heard  the  statement  of  the 
honorable  Manager,  I  trust  yon  will  permit  m« 
to  make  sneh  reply  m  I  deem  fitting  and  ap- 
propriate to  the  present  occasion.  The  hon- 
orable gentleman  speaks 

The  CHIBP"  JUSTICE.  The  counsel  can 
procGied  by  ananimoov  consent.  If  there  be  bo 
objection  he  will  proceed. 

Mr.  NELSON,  Of  course  I  will  not  pre- 
same  to  proceed  without  leave  of  the  Cnief 
Jnslice  and  the  Senate.  I  inferred  from  their 
silence  that  theSenatewere  willing  to  hearme. 

The  honorable  gentleman  speak^  as  to  what 
he  supposes  to  be  the  knowledge  and  the  datjr 
of  a  tyro  in  the  law,  and  animadverts  wi* 
some  severity  upon  the  introdnction  of  this 
foreign  subject  by  him  in  the  course  of  the  id- 
vestigation.  I  beg  leave  to  remind  the  hon- 
orable Senators  that,  so  far  as  I  am  concerned, 
I  did  not  introduce  the  topic  without  having, 
as  I  believed,  just  cause  and  just  reason  to  do 
it;  and  whatever  may  be  the  gentleman's  view 
in  regard  to  a  tyro  in  the  legal  profession,  I 
beg  leave  to  say  to  him,  and  to  this  Senate,  that 
I  never  have  seen  the  day  in  my  life — not  from 
the  earliest  moment  when  my  license  was 
signed  down  to  the  present  time — whenadient 
of  mine  was  assailed,  and  assailed  as  I  believed 
unjnstlv,  that  I  did  not  feel  it  the  very  highest 
professional  duly  I  owed  upon  the  face  of  the 
earth  to  vindicate  and  defend  him  against  the 
assault.  My  views  may  be,  and  probably  are, 
different  from  those  of  the  honorable  gentle- 
man and  from  the  views  of  oAers.  Withont 
casting  any  censure  upon  my  associates,  I  will 
say  that  if  the  duty  bad  devolved  on  me  to  lead 
and  eondnct  the  investigation  in  this  ease,  as 
it  did  not  devolve,  but  npon  those  of  longer 
and  higher  standing  in  the  profession  than  my- 
self, I  >.'onld  have  met  the  gentleman  on  every 
occasion  when  he  made  his  assaults  upon  the 
President  of  the  United  States,  and  I  would 
have  answered  them  from  time  to  time  as  those 
charges  were  made;  and  I  would  not  have 
permitted  one  of  his  insinuations  to  go  unan- 
swered, so  far  as  an  answer  could  be  furnished 
on  our  side.  When  the  honorable  Manager— 
I  am  not  allnding  to  the  one  who  has  just  ad- 
dressed the  Senate,  but  to  the  honorable  Man- 
ager who  closed  the  argument  so  far  as  it  has 
progressed  [Mr.  BonTWEH-] — addressed  the 
Senate  on  the  other  side',  and  saw  fit  to  draw 
in  dark  and  gloomy  colors  a  picture  ef  the 
President  of  the  United  States,  and  of  the 
influence  he  has  over  his  Cabinet,  and  when 
he  saw  fit  to  represent  them  as  serfs  obedient 
to  the  control  of  their  master,  and  to  make 
illusion  to  the  withdrawal  of  Judge  Black,  I 
deemed  that  a  fitting  and  proper  occasion,  and 
so  consider  it  still  npon  the  most  calm  and 
mature  reflection,  for  me,  as  one  of  the  counsel 
for  the  President,  to  meet  and  answer  it,  and 
nail  it  to  the  counter,  as  I  think  I  have  done 
successfully. 

You  all  know — and  if  need_  be  I  can  hunt  tip 
the  newspapers  and  can  furnish  the  testimony 
— that  when  Judge  Black  retired  from  the  Prea- 
idcnt's  cause  it  was  published  and  proclaimed 
in  newspapers  hostile  to  the  President  that 
Jndge  Black,  seeing  that  the  case  of  the  Ptm- 
ident  was  a  desperate  case,  had  withdrawn 
from  it  in  disgust ;  and  the  very  highest  pro- 
fessional dnty  that  can  animate  counsel  under 
the  heavens  devolved  on  me  when  this  ioipn- 
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tetioa  WMO^Btaiued  in  th«  Address  of  the  bon- 
orabU  Man«c«T  aod  alluded  to  ia  Ihe  connee- 
Uon  JD  wbioh  it  was,  to  vindicate  the  President 
of  the  United  States  against  the  pablic  asper- 
sions wliicSi  bad  be«a  saade  upoa  MiB>>  It  was 
for  that  n^osou  aad  bo  «tbsc  tltat  I  spoke  of 
it,  not  witi  au^  desire  to  nakeiw  mmaU  i^poa 
the  Managers. 

While  1  traated  tb««i  m'Ok  ourility,  while  I 
treated  tbeoi  with  kindnesa*.  and,  a«  I  tkiak, 
with  very  great  forbearance,  the  boDonkbie 
gentleuvin  io-d»^  has  made  inpatations  opoa 
ue  urUi'^h  I  hurl  back  with  indignation  aod 
willi  sTorp — luuieserved  impatations.  I  treated 
the  gcoUemea  on  t^e  other  sida  with  toorteHr 
and  with  kindness.  He  kea  rewarded  dm  witui 
insult  and  with  outraea  in  the  preteiMia  of  the 
American  Senate.  It  will  be  for  yeot  Seaa- 
tors,  to  judge  whose  demeanor  i»  most  proper 
before  jroa,  that  of  the  honorable  genilemui 
who  foullj  and  falsely  charges  ine  with  inaia- 
oatliig  ualnmnjr,  or  toy  coarse  in  vindicating 
tho  President  of  tiie  L  nited  States  iu  the  dis- 
charge of  my  profesttiooal  duty  here.  So  iar 
as  any  q^ueation  that  the  gentlemaa  desire*  to 
make  ot  a  personal  character  with  me  is  cob- 
cerned  this  is  not  the  j^lace  to  make  it.  Let 
klm  make  it  elsewhere  if  he  desires  to  do  it. 

Hr.  YATES,  ilr.  President,  I  rise  to  call 
the  counselor  to  order. 

Mr.  NBLSOX.  Mr.  Chief  Justice  and  Sen- 
ators, I  will  endeavor  to  comply  with  the  sug- 
gestion of  the  Senator.  I  do  aot  wish  U> 
nake  use  of  any  language  improper  in  this 
tribunal,  but  I  hope  that  senators  will  pardoo 
me  lor  repelling  the  strong  remarks  made  b^ 
(he  gentl^non  on  the  other  side.  But  let  it 
pass.  What  I  desire  to  say  to  you,  Senators, 
•nd  that  is  mucfamore  important  than  anything 
else,  is  this :  when  I  made  the  statement  which 
I  did  to  the  Senate,  I  made  it  with  a  fall 
knowledge,  as  I  believed,  of  what  I  was  doing. 
It  may  be  possible,  Senators,  that  I  may  have 
committed  an  error  as  to  the  date  of  the  paper 
which  was  signed  by  Messrs.  Logak  and  the 
other  Manaffers.     My  recollection  is  that  that 

Saper  ia  without  date,  and  I  took  it  for  granted 
lat  it  was  signed  on  the  same  day,  the  Oth  of 
March,  that  was  mentioned  by  the  honorable 
gentleman ;  but  that  is  an  immaterial  error, 
it  it  be  on&  I  had  tho  letters  in  my  posses- 
sion on  the  day  I  addressed  you,  and  if  the 
gentleman  had  seen  fit  to  deny  any  statement 
contained  in  those  letters  upon  that  day  I  bad 
them  here  read;  to  read  to  the  Senate.  I  had 
no  knowledge  that  tliis  subject  would  be  called 
up  to-d_ny  until  the  honorable  geritlemau  told 
me  during  your  adjourniaentof  a  few  minute*. 
Since  that  tiotiiicatioa  I  have  sent  for  the 
letters.  I  was  fearful,  however,  that  they 
would  not  be  here  in  time  for  me  to  read  them 
now  :  but  if  it  becomeft  necessary  I  shall  ask 
the  leave  of  tho  Senate  to  read  those  letters 
to-morrow  before  my  associate  shall  resume 
his  arguracut  in  the  case..  I  shall  have  them, 
%nd  OS  this  topic  is  introduced  by  the  houoi- 
able  gentleman,  and  iutroduced,  too,  in  terma 
of  censure  of  me,  I  ahull  osk  the  honorable 
Senate  to  allow  me  to  read  those  letters. 

What  is  the  point?  If  there  bean^pointin 
connection  with  this  matter,  what  is  it,  and 
why  did  I  introduce  the  matter  here  at  all  in 
Tindicatiou  of  the  President  of  the  United 
States  against  the  imputation  that  was  made 
about  Judge  Black?  Why  did  I  refer  to  the 
letters  at  all?  It  was  for  the  purpose  of  show- 
ing, in  answer  to  the  honorable  Manager,  Mr. 
BouTWKLL,  this  great  fact  in  explanation  of 
the  conduct  with  Judge  Black,  that  the  Presi- 
dent of  the  United  Slates  bad  been  placed  in 
s  dilemma  such  as  no  man  under  accusation 
hod  ever  been  placed  in  before,  for  the  pur- 
pose  of  showing  that,  so  fur  as  that  correspond- 
ence is  concerned,  it  was  a  correspondence 
which  arose  after  the  articles  of  impeacUuiaat 
had  been  agreed  upon,  and  probably  after  they 
bad  been  preferred  to  the  Senate.  It  was  for 
that  purpose  that  I  introduced  the  correspond- 
etnce.  It  has  excited,  awakened,  and  aronsed 
tbo  attention  of  this  whole  nation  that  the 
counsel  for  the  President  of  the  United  States 
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should  abandon  bis  cmim,  and  (hat  tke  tne 
secret  of  tbAtabaadoomMt  has  aotgrowaoot 
of  any  inattll  the  President  of  the  United  States 
rendea-ed  to  the  cvnnsel,  out  of  any  injuiy 
which  ha  did  to  (ham,  but  kaagrown  out  of  tluft 
fttc*  that «  olaim  was  pc«w«d  t«  the  Maui  re- 
f«ne<lto«wferthe«irounstaaoMatatML  Mow, 
I  will  go  farther  than  I  did  tba  other  day,  and 
I  will  answer  for  it  hete  and  aay  where  else ;  I 
beliewe  th*l  Judg*  Blaok  a«IM  inproperiy, 
rmd»t  thoae  eiec«m«taaoci,  in  withdrawi»g  bis 
serviees  from  tba  Preaidant  of  the  United 
States,  aeoocding  to  the  baat  light*  I  have  an 
the  suhijeet.  Here  ia  this  a«ea*atioB  preseitted 
against  hiaa,  and  bar*  is  thiaaatoaishiag  claim 
yresanted  to  him,  aii^ked  by  feM  of  tha  Uaa- 
agom.of  thi*  Lmpeaohmeot,  preaested  ai  this 
eztraovdinarj  period  of  tiase,  prMcnted  when 
this  imyeaehment  wa*  hanging  over  him  ;  and 
I  matBt<tti>  altU  that  I  had  the  right,  and  that 
it  was  my  aolamB  aod  banndea  duty,  to  Tiadi- 
eate  him  againat  tk»  chajqge  that  waa  pre- 
ferred. 

Mr.  MaaaMT  BUTLEIt  Does  the  gentle- 
man know  what  he  is  saying;  "a  ohua  signed 
by  foor  of  the  Manaoera?" 

Mr.  NELSON.  1  uaant  to  say  lettwr.  If 
I  said  "ctaiflft"  I  m«aot  to  say  there  w«*  •• 
iadersement.  I  am  glad  the  gentleman  has 
corrected  me.  What  1  mata  to  aay .  SanAten — 
I  may  have  used  some  word  I  did  not  iaiend 
to  ase-Hhe  idea  that  I  ietand  to  convey  ia  that 
a  letter  was  in  the  first  iestance  signed  by  Ae 
httanrableM»n*g«r,  GenefalBvTLiin,th«tthete 
waa  an  indoisemeat  of  that  letter  by  three 
other  members  of  the  House  of  Reereaent- 
ative*  who  are  Manager*  in  ibis  case;  Utatthia 
letter  and  the  indoncment  of  it  bed  relation 
to  the  Ail*  Vela  elaim,  that  the  eubjeet  ww 
brought  np  to  the  consideration  of  the  Piesir 
dent  of  the  United  State*  peoding  this  im- 
peachment, and  that  whether  the  letter  in- 
dofsiitg  GeDMEalBfliua's  leitv  wa*  signed  oo 
the  9th  of  Mm-oh  at  at  a  Utcr  period  is  wholly 
immateriel.  It  waa  eigaed  after  this  impeach- 
ment proceeding  was  oommenoed,  aed  Judge 
Black  endeavored  to  get  the  attention  of  the 
Preaidant  to  the  claim  «nd  to  have  him  decide 
upon  it,  as  I  MB  informed  and  believe,  though 
I  hare  bo  written  evideitte  of  that  (hot;  Jb<^ 
Black  urged  it  upon  him  after  this  impeaoh^ 
meat  proceeding  commenced  and  after  Judge 
Black  bad  met  seme  of  the  otiier  eooneel  and 
myself  in  the  oeuncil  chamber  of  the  Preaidenb 
I  was  not  present  at  that  time,  bet  I  haTe  it,  I 
may  say,  from  the  lips  of  the  President  him- 
asli,  and  I  believe  u  to  be  true,  that  Judge 
Blaok  urged  upon  him  a  deeieioB  of  this  claim, 
and  that  his  answer,  amoag  others,  wa*  that  he 
did  not  tbiak  it  a  proper  time  for  him  to  act 
on  the  claim,  bacaase  the  Congreas  of  the  Uni- 
ted States  wae  in  session,  and.  that  if  it  .wae  right 
aod  propec  for  a  vessel  to  be  sent  down  thiete 
or  any  act  of  public  hostility  bo  take  place,  the 
President  of  the  United  St^ktes  answered  Judoe 
Black,  as  I  am  ittfvrmed  and  believe,  by  tell- 
ing  him  that  Congrean  wae  in  Mosioa,  aad  hy 
asking  him  to  call  upon  Congrea*  to  pae*  ai^ 
law  tliat  might  be  neeeeaery  for  that  |iBrpoBe, 
and.  that  it  was  not  proper  for  him  to  iniemre 
in  it.    This  ia  all 

Mr.  GHIMES  rose. 

Mr.  NELSON.  I  will  relieve  the  gentleman 
by  atatiuz  that  I  have  said  as.mucbas  I  desired 
to  say.  I  will  ask  permission,  when  I  receive 
those  letters,  in  some  form  to  put  them  before 
the  Senate,  and  with  this  remark  I  will  take 
my  seat. 

Mr.  Manager  BUTLER.  I  trust  not  antil 
they  are  shown  not  to  have  been  mutilated. 

Mr.  NELSON.    Sir  I' 

Mr.  Manager  LOGrAN  rose. 

Mr.  EDMUNDS.  Mr.  President,  I adc  that 
theargumeutiu  the  oanse  may  proceed.  This 
matter  has  nothiiv  to  do  with  any.  <)«e*tion 
before  us. 

The  CHIEF  JUSTICE.  The  argument  on 
behalf  of  the  President  will  proceed. 

Mr.  CAMEUON.  Mr.  President,  I  tnut 
the  Manager  'from  Illinois  will  be  allowed  to 
be  heard. 


Mr.  Manager  LO&AN.    tfr.  PrMidcirt,  if 

there  ia  no  ohjeetion  I  merely  desire  to  say— 

The  CHIEF  JUSTICE.  The  honorable 
Manager  can  proceed,  if  there  be  no  ebjee^n. 

Mr.  Manager  LOGAN.  Jaat  a  moment 
I  meiely  wish  to  oorreot  the  gentleman  fi-om 
Tennessee,  tbe  counsel  for  the  respondent,  by 
saying  that  he  is  mistaken  aboat  this  letter 
hMing  been  signed  a(W  the  impeachment 
eemmeneed  by  either  Oeaerol  B(rri.BR  or  my>- 
self.  I  know  well  when  1  signed  it,  and  the 
gentleman  will  find  the  correction,  if  he  will 
exaeune  tlToroiighly,  and  willeertainly  be  kind 
enough  to  mrite  it.  I  signed  the  letter  long 
before  thwe  waa  anyti&Bg  thought  of  impeach- 
ment. 

Mr.  NELSON.  If  yea  will  let  me  do  so,  I  . 
will  aay  with  great  pleaenre  that  I  had  no  de- 
■ignto  misrepreecnt  any  gentleman  concerned 
in  the  cause ;  and  in  order  that  tbe  matter  may 
be  decided  I  will  bare  tbe  letter  broagfat  here. 
I  may  have  fallen  into  an  error  about  tbe  date, 
bat  my  understanding  was  that  it  wm  afVer  the 
impeachment  proceedings  were  eonsmenoed;' 
bat  to  obviate  all  difficulty  I  .will  produce  the- 
letter  iteelf,  no  matter  whether  it  shows  I  aw 
■Mtaken  or  not.  If  it  ehows  that  I  am  mi»' 
takes  I  will  bring  it  here  in  fairness  to  th« 
Senate ;  and  if  it  shows  that  I  am  right  I  will 
briBK  it  again  in  fairness  to  tho  Seoate.  That 
is  all  the  gentleman  eaa  ask,  I  am  sore.  I 
may  pesaibQr  beonetakea. 

Several  Sbxators.  Let  the  ailment  pro-' 
oeed. 

The  CHIEF  JUSTICE.  The  argument  o» 
the  part  of  the  President  will  proceed. 

WILLIAM  M.  EVARTS,  esq.,  of  counsel 
for  the  respondent,  addressed  the  Senate  aa 
followa: 

I  aw  sure,  Mr.  Chief  Justice  and  Senators^ 
that  no  man  of  a  thoughtful  and  considerate 
temper  would  wish  to  take  any  part  in  the  sol- 
emn transaction  which  proceeds  to-day  unless 
held  to  it  by  some  quite  perfect  obligation  of 
duty.  Even  ii  we  were  at  liberty  to  confine 
our  solicitudes  within  the  horison  of  polities; 
even  if  the  interests  of  the  country  and  of  the 
party  iu  power,  and  if  duty  to  tbe  country  and 
duty  to  tho  party  in  power,  (as  is  sometimes 
the  cose,  and  as  public  men  so  easily  persuad* 
themselves  is,  or  may  be,  the  case  m  any  junc- 
ture,) were  commensurate  and  equivalent,  wtuk 
will  provide  a  chart  and  eomposa  for  the  wide« 
uncertain  sea  that  lies  before  us  in  the  imme- 
diate future?  Who  shall  determine  the  cur- 
rents that  shall  Sow  from  the  event  of  this  stu-. 
pendous  political  controversy;  who  measure 
their  force ;  and  who  assume  to  control  th* 
storms  that  it  may  breed  ? 

But  if  we  enlarge  the  scope  of  our  responsi- 
bility and  of  eur  vision,  and  take  in  the  great 
Subjects  that  have  been  constantly  pressing 
upon  our  miuda,  who  is  there  so  sagacious  he 
human  a&irs,  whoso  confident  of  hi*  sagacity, 
who  so  circumspect  in  treading  among  grave 
(issponsibilities  and  so  assured  of  his  circum* 
apMlioB,  who  so  bold  in  his  forecast  of  tbe  fu- 
ture, and  so  approved  in  his  prescience,  as  Uk 
see,  and  to  see  clearly,  through  this  day's  baai- 
nese? 

Let  us  be  sure,  then,  that  no  man  afaould  bft 
here  as  a  volunteer  or  lii^a  little  finger  to  jottie 
the  struggle  and  contest  between  the  great 
forces  of  our  Govemment,'  6f '  which  we  are 
witnesses,  in  which  w«  take  part,  and  which 
we,  in  our  several  voeatien*,  are  to  assist  im 
determining. 

Of  the  absolute  and  complete  obligatio» 
which  convenes  the  Chief  Juctioe  of  the  United 
States  aod  its  Senators  in  this  eourt  for  the 
trial  of  this  impeaohaMot,  and  of  its  anthentie 
oommiasion  from  the  Constitution,  there  emi 
benodonbt.  So,  too,  of  the  deputed  authority 
of  these  honorable  Managers,  and  their  pre*-, 
ence  in  obedience  to  it,  and  the  attendance  of 
tho  House  of  Representatives  itself  in  aid  of 
their  argument  and  their  appeal,  there  is  as 
little  doubt.  The  President  of  the  United 
States  is  here,  in  snbmissien  to  the  same  Con- 
stitaliouf  in  obedienoe  to  it^  and  in  the  dnty 
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itUoh  he  ow«8  by  the  obligation  he  has  ssstnned 
to  preserve,  protect,  aod  defend  it.  The  right 
of  the  President  to  appear  by  coanBel  of  nis 
choice  makes  it  as  clearly  proper,  ander  the 
obligations  of  a  liberal  profesnon,  and  under 
the  duty  of  a  citizen  of  a  free  State  of  sworn 
fidelity  to  the  CoDStitotion  and  the  laws,  that 
we  should  attend  npon  his  defense ;  for  thongh 
no  distinct  vocation  and  no  particular  devotioa 
to  the  more  established  forms  of  public  serrioe 
hovers  our  presence,  yet  no  man  can  be  famil- 
iar witii  the  cooree  of  the  straggles  of  law, 
of  government,  of  liberty  in  the  world,  not  to 
know  that  the  defense  of  the  accused  becomes 
the  trial  of  the  Constitafion  and  the  protection 
of  the  public  safety. 

It  is  neither  by  a  careless  nor  oapricionacBs- 
tribntion  of  the  most  aatiieiitic  service  to  the 
State  tiiat  Cicero  divides  it  among  those  who 
manage  political  candidacies,  among  those  who 
defend  the  aeensed,  and  among  those  who  in 
the  Senate  determined  the  grave  issues  of  war 
and  peace  and  all  the  business  of  the  State ; 
fbr  it  is  in  facts  aad  instances  that  the  people 
are  taught  their  Constitntion  and  their  laws, 
and  it  is  by  iact  and  on  instances  that  their 
laws  and  their  Constitutions  are  upheld  and 
improved.  Constitutions  are  framed ;  laws  es- 
tablished ;  institations  bailt  up ;  the  processes 
of  society  go  on  until  at  length  by  some  oppos- 
ing, some  competiag,  some  contending  rorces 
in  the  State,  an  individual  is  brought  into  the 
point  of  collision,  and  the  clouds  sarcharged 
with  the  great  forces  of  the  public  welfare  burst 
over  his  head.  It  is  then  that  he  who  defends 
the  accused,  in  the  language  of  Cicero,  and  in 
our  own  recognition  ofthe  pregnant  instances 
of  English  and  AmericMi  history,  is  held  to  a 
distinct  public  service. 

As,  then,  duty  has  brought  us  all  here  to  this 
august  procedure  and  has  assigned  to  each  of 
ns  nis  part  in  it,  so  through  all  its  responsibil- 
ities and  to  the  end  we  must  surrender  our- 
selves to  its  guidance.  Thus  following,  our 
footsteps  shall  never  folter  or  be  misled ;  and 
leaning  upon  its  staff,  no  man  need  fear  that 
it  will  break  or  pierce  his  side. 

The  service  of  the  constitutional  procedure 
of  impeachment  in  onr  brief  history  as  a  na- 
tion has  really  touched  none  of  the  grave  inter- 
eats  that  are  involved  in  the  present  trial. 
Discarding  the  first  occasion  in  which  it  was 
moved,  being  against  a  member  of  the  Senate, 
as  coming  to  nothing  important,  political  or 
judicial,  unless  to  determine  that  a  member 
of  this  bodv  was  not  an  officer  of  the  United 
States ;  and  the  next  trial,  wherein  the  accusa- 
tion against  Judge  Pickering  partook  of  no 
qualities  except  of  personal  delinquency  or  mis- 
fortune, and  whose  result  gives  us  nothing  to  be 
proud  of,  and  to  coastitutional  law  gives  no  pre- 
eedenl  except  that  an  insane  man  may  be  con- 
victed of  crime  bv  a  party  vote ;  and  the  last  trial 
«f  Jadge  Humphreys,  where  there  was  no  de- 
fense, and  where  the  matters  of  accusation 
were  so  plain  and  the  guilt  so  clear  that  it  was 
nsderstood  to  be,  by  accused,  accusers,  and 
court,  but  a  mere  formality,  and  we  have  trials, 
doubtless  of  interest,  of  Judge  Chase  and  of 
Judge  Peck.  Neither  of  these  ever  went  for 
a  moment  beyond  the  gravity  of  an  important 
and  solemn  accusation  of  men  holding  digni- 
fied, valuable,  eminent,  public  judicial  trusts; 
and  their  determination  in  favor  of  the  accused 
left  notUng  to  be  illustrated  by  their  trials 
except  that  even  when  the  matter  in  imputa- 
tion and  imder  investigation  is  wholly  of^per- 
sonal  fault  and  misconduct  in  office  pohtics 
will  force  itself  into  the  tribunal. 

Bat  what  do  we  behold  here?  Why,  Mr. 
Chief  Justice  and  Senators,  all  the  poKtieal 
power  of  the  United  States  of  America  is  here. 
The  House  of  Representatives  is  here  as  accu- 
ser :  the  President  of  the  United  States  is  here 
as  the  accnsed ;  and  the  Senate  of  the  United 
States  is  here  as  the  court  to  tty  him,  presided 
over  by  the  Chief  Justice,  under  the  special 
constitutional  duty  attributed  to  him.  These 
powov  of  our  Govemmeot  are  here,  this  onr 
Crovemment  ia  heray  not  for  a  pageant  or  a 
onemoay  ;  not  tat  concord  of  aotaoo  in  any  of 


the  daties  assigned  to  the  €h>vemment  in  the 
conduct  of  the  afisire  of  the  nation ;  but  here 
in  the  struggle  and  contest  as  to  whether  one 
of  them  shall  be  made  to  bow  by  virtue  of  con- 
stitntional  aathori^  oonfidedto  the  others,  and 
this  branch  of  the  potitioal  power  of  the  United 
States  shall  prove  his  master.  Crime  and  vio- 
lenee  have  plaoed  all  portions  of  our  politieal 
Qovemmentataootediaadvant^^.  Theorima 
and  violence  ofthe  rebellion  have  deprived  this 
House  of  Representatives  and  this  Senate  of 
the  full  attendance  of  members  that  might 
make  np  the  body  under  the  Constitatiao  of  the 
United  States,  when  it  shall  have  been  fully 
reBrtaMished  over  the  wb<4e  country.  The 
Cfiow  and  violence  of  assaasinsftiOn  have  plaoed 
the  execntive  offioe  in  the  last  stage  of  its  main- 
teiianoe  under  mere  constitutional  aathofi^. 
There  is  no  constitutional  elected  soecessorof 
the  Prendent  of  the  United  States,  taking  his 
power  under  the  terms  of  the  Constitution  and 
by  the  authority  of  the  suffrage ;  and  you  have 
now  before ^ou  the  matter  to  which  I  shall  call 
your  attention,  not  iatending  to  anticipate  here 
the  diacvssion  of  constitutional  views  and  doc 
trines,  but  simply  the  resalt  upon  the  Govern- 
ment of  the  country  which  may  flow  from  your 
determination  of  this  cause  uader  the  peculiar 
circumstances  in  which,  for  the  first  time,  too, 
in  the  history  of  the  Ooivemment,  a  true  polit- 
ical trial  takes  place. 

If  you  shall  acanit  the  Presideat  ofthe  Uni- 
ted States  from  tnis  accusation  all  things  will 
be  as  they  were  before.  The  House  of  Rep- 
resentatives will  retire  to  discharge  their  usual 
duties  in  legislation,  and  you  will  remain  to 
act  with  tbem  in  those  dutiee  and  to  divide 
with  the  President  of  the  United  States  the 
other  associated  duties  of  an  executive  charac- 
ter which  the  Constitution  attributes  to  you. 
The  President  of  the  United  States,  too,  dis- 
missed from  your  presence  nncondemned,  will 
oecapy  through  ue  constitutional  teiin  his 
place  of  authority,  and  however  ill  the  eouTse 
of  politics  may  go  or  however  well,  the  Qvt- 
emmentaad  its  Constitution  will  have  received 
no  shock.  But  if  the  President  shall  be  con- 
demned, and  if  by  aothori^  under  the  Consti- 
tution necessarily  to  be  exerted  upon  such 
condemnation  he  shall  be  removed  from  office, 
there  will  be  no  President  of  the  United  States; 
for  that  name  and  title  is  accorded  by  the 
Constitntion  to  no  man  who  has  not  received 
the  sufiVages  of  the  people  foif'  the  primary  or 
the  alternative  elevation  to  that  plaee. '  A  new 
thing  will  have  occurred  to  us ;  the  duties  of 
the  offioe  will  have  been  annexed  tosoineother 
office,  will  be  discharged  virtute  officii  and  by 
the  tenure  which  belongs  to  the  first  office. 
Under  the  legislation  of  the  oonntry  eariy 
adopted,  and  a  great  puzzle  to  the  Congress, 
that  designation  belongs  to  this  Senate  itself 
to  determine  by  an  officer  of  its  own  gainins 
the  right  ander  the  legislation  of  1793  to  add 
to  his  office  conferred  Dy  the  Senate  the  per- 
formfuice  of  the  duties  of  President  ofthe  Uni- 
ted States,  tiie  two  offices  running  along. 
Wbatewr  there  may  be  of  novelty,  whatever 
of  disturbance,  in  the  coarse  of  public  affairs 
thus  to  arise  from  a  novel  situation,  is  involved 
in  the  termination  of  this  cause ;  and  there- 
fore there  is  directly  proposed  to  you,  as  a 
necessary  resalt  from  one  determination  of 
this  cause,  this  novelty  in  onr  Constitution :  a 
great  nation  whose  whole  frame  of  govern- 
ment, whose  whole  scheme  and  theory  of  poli- 
tics rest  npon  the  suffrage  of  the  people,  will 
be  without  a  President,  and  the  office  seoues- 
tered  will  be  discharged  by  a  member  or  the 
body  whose  judgment  has  sequestered  it 

I  need  not  attract  your  attention,  long  since 
called  to  it,  doubtless,  in  your  own  reflections, 
more  familiar  than  I  am  with  the  routine,  to 
what  will  follow  ia  the  exercise  of  those  daties ; 
and  you  will  see  at  once  that  the  situation, 
from  circumstances  for  which  no  man  is  re- 
sponsible, is  such  as  to  brine  into  the  gravest 
possible  consequenoes  the  act  that  you  are  to 
perform.  If  the  President  of  the  United  States, 
elected  by  the  people,  and  having  standing  be- 
hind him  the  second  officer  of  the  people's 


choice,  wet*  nnder  trial,  n*  soeli  distarbancQ 
or  confusion  of  constitutional  duties,  and  no 
such  shock  npon  the  feelings  and  traditions 
of  the  people,  would  be  effected  j  bnt,  as  I  have 
said,  crime  and  violenee,  for  which  none  ofthe 
agenta  of  the  Ooverame«t  mo  respoitnble,  have 
bronght  m  nto  this  ritaation  of  solicitude  and 
of  difficulty. 

It  will  be  seen,  then,  that  asthis  trial  brings 
A«  legislsiti^pe  power  of  the  Ckrvemment  con- 
fiioBtM  wHh  the  executive  antliority,  and  ita 
resalt  is  to  deprive  the  nation  of  a  President 
and  to  vest  tiie  office  in  the  Senate,  it  is  indeed 
the  trial  of  the  Ceastitation  ;  over_  the  head 
and  in  the  person  of  the  Chief  Magistrate  who 
fills  the  great  office  the  forces  of  this  contest 
are  gathered,  and  this  is  the  trial  of  the  Con- 
stitution J  and  neither  the  dignity  of  the  great 
office  which  he  holds,  nor  any  personal  inter- 
est that  may  be  felt  in  one  so  high  in  station, 
nor  the  great  name  and  force  of  these  accusers, 
the  House  of  Representatives,  speaking  for  "  aB 
the  people  of  the  United  States,"  nor  the  an- 
gust  composition  of  this  tribunal,  which  bringt 
together  the  Chief  Jastiee  ofthe  great  court  of 
the  eoantry  and  the  Senators  who  have  States 
for  their  eenstiluenta,  which  recalls  to  ns  in 
the  mere  etiquette  of  onr  address  the  combined 
splendors  of  Roman  and  of  Knglish  jurispm- 
dence  and  power — not  even  this  spectacle 
forms  any  important  part  in  the  watchral  solie- 
itade  with  which  the  people  of  this  countiy 
are  gazing  upon  this  procedure.  The  sober, 
thoaghtfnl  people  of  this  coontry,  never  fond 
of  pageants  when  pi^reants  are  the  proper 
thing,  never  attending  to  pageants  when  they 
cover  real  issues  and  interests,  are  thinking  m 
far  other  things  than  these. 

Mr.  Chief  Justice,  it  is  but  a  fewweelcs  since 
the  great  tribunal  in  which  you  habitually  pre- 
side, and  where  the  law  speaks  with  authority 
for  the  whole  nation,  adjourned.  Embracing, 
as  it  does,  the  great  province  of  international 
law,  the  great  responsibility  of  adjusting  be- 
tween State  and  (Jeneral  Government,  the  con- 
flicting interests  and  passions  belonging  to  onr 
composite  system,  and  with  determining  the 
limits  between  the  coordinate  branches  of  the 
Government,  there  is  one  other  doty  assigned 
to  it  in  which  the  people  of  the  country  feel  a 
nearer  and  a  deeper  interest.  It  is  as  the 
guardian  of  the  bill  of  rights  of  the  Constitu- 
tion, as  the  watchful  protector  of  the  liberties 
of  the  people  against  the  encroachments  of 
law  and  government,  that  the  people  of  the 
United  States  look  to  the  Supreme  Court  with 
the  greatest  attention  and  with  the  greatest 
affection.  That  court  having  before  it  a  sub- 
ject touching  the  liberty  of  the  citizen  finds 
the  hamstring  of  its  endeavor  and  its  ener^ 
to  interpose  the  power  of  the  Constitution  in 
the  protection  of  the  Constitution  cut  by  the 
sharp  edge  of  a  congressional  enactment,  and 
in  its  breast  carries  away  from  the  judgment- 
seat  the  Constitution  and  the  law  to  be  de- 
termined, if  ever,  at  some  (htore  time  and 
under  some  happier  circumstances. 

Now,  in  regard  to  this  matter,  the  people  of 
the  United  States  give  grave  attention.  They 
exercise  their  supervision  ofthe  conduct  of  all 
their  agents,  of  whom,  in  any  form  and  in  any 
capacitv  and  in  any  majesty,  they  have  not  yet 
learned  to  be  afraid.  The  people  of  this  coun- 
try have  had  nothing  in  their  experience  of  Uie 
last  six  years  to  make  them  fear  anybody's  op- 
pression, anybody's  encroachments,  anybody's 
assaults,  anybody's  violence,  anybody's  war. 
Masters  of  this  country,  and  masters  of  every 
agent  and  agency  in  it,  they  bow  d  nothing 
but  the  Constitution,  and  they  honor  eveiy 
public  servant  that  bows  to  the  Constitution. 
And  at  the  same  time,  by  the  action  of  the 
same  Congress,  the  people  see  the  President  of 
the  United  States  brought  as  a  criminal  to  yoor 
bar,  accused  by  one  branch  of  Congress,  to  be 
tried  b;r  the  other,  his  office,  as  I  have  said,  to 
be  put  in  commission  and  an  election  ordered. 
^e  greatly  mistakes  who  supposes  that  the 
people  of  tiie  United  States  look  upon  the  office 
of  President,  the  great  name  and  powef  that 
represents  them  in  their  ooUeeliTe  capacity,  ia 
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thtir  unitod  power,  in  their  combined  intereeta, 
with  lets  attachment  than  apon  any  other  of 
the  departments  of  this  Government.  The 
PresideBt  is,  in  the  apprehention  and  in  the 
cnatom  of  the  people  of  the  United  State*,  the 
Magiatrate,  the  asthori^  for  whom  th<nr  have 
that  homage  and  thfBt  respect  n^ieh  beuMig  to 
the  elective  office.  His  oath  of  office  is  as 
familiar  to  the  people  of  this  conntry  a«  it  is  to 
yon,  for  they  heard  it  daring  the  perils  of  the 
war  from_  lips  that  they  reTwed,  and  they  have 
seen  its  immense  power  under  the  resoarees 
of  this  Conatitation  of  theirs  and  supported  by 
their  fidelity  to  maintain  the  coatest  of  this 
GoTemment  against  all  comers  to  sostaia  the 
ConstitolioB  and  the  law. 

It  has  been  spokon  of  here  as  if  the  Presi- 
dent's oath  were  simply  an  oath  to  discharge 
faithfiiliy  the  daties  of  his  office,  and  as  if  tM 
priooipal  duty  of  the  office  was  to  ezecnte  the 
laws  of  Congress.  Why,  that  is  not  the  Preei- 
ideat'soath;  tkatportiOB  of  it  is  the  common 
oath  of  OTeiybody  >■  aothority  to  diaohwge  the 
datiea  of  his  office ;  but  the  peeniiar  oath  of  the 
President,  the  oath  of  the  ConsUtation,  is  in  the 
larger  portion  of  it  which  makes  him  the  sworn 
preserrer,  proteetor,  and  defender  of  the  Con- 
stitotion  itself;  and  that  is  an  office  aad  that  is 
an  oath  which  the  people  of  the  United  States 
hare  iotmsted  and  exacted  to  and  from  no 
other  pnblio  serraot  but  the  President  of  the 
Usitad  States.  And  when  they  conferred  that 
power  and  exaeted  that  daty  they  understood 
its  tremendous  responsibilities,  the  tremendous 
oppositions  it  might  eneonnter,  and  they  under- 
stood their  duty  implied  in  the  snSrage  that  had 
conferred  the  authority  and  exacted  the  obliga- 
tion to  maintain  him  in  it — to  maintain  him  in 
it  as  against  foreign  aggression,  as  against  do- 
mesticvioleace,  as  against  encroachments  ftom 
whatever  quarter,  under  the  guise  of  congres- 
sional or  whatever  authoritv,  upon  the  true 
vigor  of  the  Constitution  of  tne  United  States. 

President  Lincoln's  solemn  declaration  upon 
which  he  gained  strength  for  himself  and  by 
which  he  gave  strength  to  the  people,  "  I  have 
a  solemn  vow  registered  in  heaven  that  I  will 
preserve,  protect,  and  defend  the  Constitution 
of  the  United  States,"  carried  him  and  carried 
the  people  following  him  through  the  strug- 
gles, the  dangers,  the  vicissitudes  of  the  rebel- 
lion ;  and  that  vow,  as  a  legend,  now  adorns 
the  balls  of  legislation  in  more  than  one  State 
of  the  Union.  This  oath  of  the  President, 
this  duty  of  the  President,  the  people  of  this 
country  do  not  in  the  least  regard  as  personal 
to  him ;  but  it  is  an  oath  and  a  duty  assumed 
and  to  be  performed  as  their  representative, 
in  their  interest,  and  for  their  honor;  and  they 
have  determined,  and  they  will  adhere  to  their 
determination,  that  the  oath  shall  not  be  taken 
in  vain,  for  that  little  phrase  "  to  the  best  of 
my  ability,"  which  is  the  modest  form  in  which 
the  personal  obligation  is  assumed,  means, 
when  conferred  upon  the  ability  of  tne  Presi- 
dent, the  ability  of  the  country;  and  most 
magnificently  did  the  people  posr  out  its  re- 
sources in  aid  of  that  oath  of  President  Lin- 
coln ;  and  so  when  the  shock  comes,  not  in 
the  form  of  violence,  of  war,  of  rebellion,  but 
of  a  struggle  between  the  forces  of  the  Qov- 
emment  in  regard  to  constitutional  authority, 
the  people  of  the  United  Slates  regard  the 
President  as  then  bound  to  the  special  fidelity 
of  watching  that  all  the  departments  of  this 
Government  obey  the  Constitation  as  well  as 
that  he  obeys  it  himself. 

They  give  him  no  assumption  of  authority 
beyond  tbelaws  and  the  Constitation,  but  all 
the  authority  and  all  the  resources  of  the  laws 
and  the  Constitution  are  open  to  him,  and 
they  will  see  to  it  that  the  President  of  the 
United  States,  whoever  he  Inay  be,  in  regard 
to  the  office  and  its  duty  shall  not  take  this 
oath  in  vain  if  they  have  the  power  to  main- 
tain him  in  its  performance.  That  indeed  the 
Coustitution  is  above  him,  as  it  is  above  all  of 
the  servants  of  the  people,  as  it  is  above  the 
people  themselves  until  their  sovereignty  shall 
choose  to  change  it,  they  do  not  doubt.  And 
thus  all  t^ir  servants,  President  a»d  CongteM 


and  whatever  anthority,  are  watched  by  the  peo- 
ple of  the  United  States  in  regard  to  obedience 
to  the  Constitution. 

And  not  disputing  the  regularity,  the  com- 
plete authenticity,  and  the  adequate  audiority 
of  this  entire  procedure,  from  accusation 
through  trial  and  down  to  sentence,  the  people 
yet  claim  the  i^ht  to  see  and  to  know  that  it 
IS  duty  to  the  Constitation  observed  and  felt 
throughont  that  brings  the  result,  whatever 
it  may  be.  Thus  satisfied,  they  adhere  to  the 
Constitution,  but  they  do  not  purpose  to  change 
it.  They  are  converts  of  no  theories  of  con- 
gressional omnipotence.  They  understand 
none  of  the  nonsense  of  Uie  Constitution  being 
superior  to  the  law  except  that  the  law  must 
be  obeyed  and  the  Constitution  not.  They 
know  their  Government,  and  they  mean  to 
maintain  it;  and  when  they  hear  that  diis  tre- 
mendous enginery  of  impeachment  and  trial 
and  threatened  conviction  or  sentence,  if  the 
law  and  the  factswill  justify  it,  has  been  brought 
into  play,  that  this  power  which  has  lain  in  the 
Constitation,  like  a  sword  in  its  sheath,  is  now 
drawn,  they  wish  to  know  what  the  crime  is 
that  the  President  is  accused  of.  They  under- 
stand that  treason  and  bribery  are  great  of- 
fenses, and  that  a  ruler  guilty  of  them  should 
be  brought  into  question  aad  deposed.  They 
are  ready  to  beneve  that,  following  the  law 
of  that  enumeration,  there  may  be  other  great 
crimes  and  misdemeanors  touobing  the  con- 
duct of  Government  and  the  wel&re  of  the 
State  that  may  equally  fall  within  the  jurisdic- 
tion and  the  duty.  But  they  wish  to  know  what 
the  crimes  are.  They  wish  to  know  whetiier 
the  President  has  betrayed  our  liberties  or  our 
possessions  to  a  foreign  State.  They  wish  to 
know  whether  he  has  delivered  up  a  fortress 
or  surrendered  a  fleet.  They  wish  to  know 
whether  he  has  made  merchandise  of  the  pub- 
lic trust  and  tamed  authority  to  private  gain. 
And  when  informed  that  none  of  these  things 
arecharged,  imputed,  or  even  declaimed  about, 
they  yet  seek  further  information  and  are  told 
that  be  has  removed  a  member  of  his  Cabinet 

The  people  of  this  country  are  familiar  with 
the  removal  of  members  of  Cabinets  and  all 
persons  in  authority.  That  on  its  mere  state- 
ment does  not  strike  them  as  a  grave  offense 
needing  the  interposition  of  this  special  juris- 
diction. Removal  from  office  is  not  with  the 
people  of  this  country,  especially  those  en- 
gaged in  politics,  a  terror  or  a  disagreeable 
subject ;  indeed  it  may  be  said  that  it  main- 
tains a  great  part  of  the  political  ibrces  of  this 
country  ;  that  removal  from  office  is  athingin 
the  Constitution,  in  the  habit  of  its  admin- 
istration. I  remember  to  have  heard  it  said 
that  an  old  lady  once  summed  up  an  earnest 
defease  of  a  stem  dogma  of  Calvinism,  that  if 
you  took awa^ her  "total  depravity  "  yon  took 
away  her  religion,  [laughter;]  and  there  are 
a  great  many  people  in  this  country  that  if  you 
take  away  removal  from  office  you  take  away 
all  their  politics.  So  that,  on  that  mere  state- 
ment, it  does  not  strike  them  as  either  an  un- 
precedented occurrence  or  as  one  involving 
any  great  danger  to  the  State. 

"Well,  but  how  comes  it  to  be  a  crime  T" 
they  inquire.  Why,  Congress  passed  a  law  for 
the  first  time  in  the  history  of  the  Government 
undertaking  to  control  by  law  this  matter  of 
removal  from  office ;  and  they  provided  that  if 
the  President  should  violate  it  it  shonld  be  a 
misdemeanor,  and  a  high  misdemeanor;  and 
now  he  has  removed,  or  undertaken  to  remove, 
a  member  of  his  Cabinet,  and  he  is  to  be  re- 
moved himself  for  that  cause.  He  undertook 
to  make  an  ad  interim  Secretary  of  War,  and 
you  are  to  have  made  for  you  an  ad  interim 
President  in  consequence  i 

That  is  the  situation.  _  "  Was  the  Secretary 
of  War  removed  7"  thery  inquire.  No;  he  was 
not  removed,  he  is  still  Secretary,  still  in  pos- 
session of  the  Department.  Was  force  used  7 
Was  violence  meditated,  prepared,  attempted, 
applied  7  No ;  it  was  all  on  papen  and  all 
went  no  farther  than  making  tne  omcial  atti- 
tude oat  of  which  a  judgment  of  the  Supreme 
Court  could  be  got.    And  here  the  Congress 


intercepting  again  and  in  refiwenoe  to  thia 
great  office,  this  great  authority  of  the  Govern- 
ment instead  of  tne  liberty  of  the  private  citi- 
zen, recourse  to  the  Supreme  Court,  has  inter- 
posed the  procedure  of  trial  and  impeach- 
ment of  the  President  to  settle  by  its  own  au- 
thority this  question  between  it  and  the  Exec- 
utive. The  people  see  and  the  peo(de  feel  that 
under  this  attitude  of  Congress  there  seems  to 
be  a  claim  of  right  and  an  exercise  of  what  is 
supposed  to  be  a  duty,  to  prevent  the  Supreme 
Coart  of  the  United  States  interposingits  serene 
judgment  in  the  collisions  of  Government  and  of 
laws  upon  either  the  framework  of  the  Govern- 
ment or  upon  the  condition  and  liberty  of  the 
citizen.  And  ihey  are  not  slow  to  understand, 
without  the  aid  of  the  very  lucid  and  very  brave 
or^ments  of  these  honorable  Managers,  that 
it  18  a  question  between  the  omnipotence  of 
Congress  and  the  supremacy  of  the  Constita- 
tion of  the  United  States ;  and  that  is  an  issue 
on  which  the  people  have  no  doubt,  and  from 
the  beginning  of  their  liberties  they  have  bad 
a  clear  notion  that  tyranny  was  as  likely  to  be 
exercised  by  a  Parliament  or  a  Congress  as  by 
anybody  else. 

The  honorable  Managers  have  attracted  oar 
notice  to  the  principles  and  the  motives  of  the 
American  Revolution  as  having  shown  a  de- 
termination to  throw  off  the  tyranny  of  a  king, 
and  they  have  told  us  that  that  people  will  not 
bend  its  neok  to  the  asurpations  of  a  Presi- 
dent. That  people  will  not  bead  its  neck  to 
the  nsurpations  of  anybody.  But  the  people 
of  the  United  States  know  that  their  fathera 
went  to  war  against  the  tyranny  of  Pariiament, 
claiming  to  l^  good  subjects  of  the  king  and 
ready  to  recognize  his  authority,  preserving 
their  own  legislative  independence,  and  against 
the  tyranny  of  Parliament  they  rebelled  ;  and, 
OS  a  necessity  finally  of  securing  liberty  against 
Parliament,  severed  their' connection  with  the 
mother  eountry ;  and  if  any  honorable  member 
of  either  House  will  trace  the  working  of  the 
ideas  in  the  Convention  that  fWimed  the  Con- 
stitution of  the  United  States  be  will  discover 
that  inordinate  power  which  should  grow  up 
to  tyranny  in  the  Congress  was  more  feared, 
more  watched,  more  provided  against  than 
any  other  extravagance  that  the  workings  of 
our  Govemment  might  be  supposed  possible 
to  lead  to. 

Our  people,  then,  are  unwilling  that  oar  Gov- 
ernment should  be  changed ;  they  are  unwill- 
ing that  the  date  of  our  Constitution's  suprem- 
acy should  be  fixed,  and  that  any  department 
of  this  Govemment  should  grow  too  strong  or 
claim  to  be  too  strong  for  the  restraints  of  the 
Constitation.  I  f  men  are  wise  they  will  attain 
to  what  was  sagacious,  and  if  obeyed  in  Eng- 
land might  have  saved  great  political  shocks, 
and  which  is  true  for  our  obedience  and  for  the 
adoption  of  our  people  now  as  it  was  then. 
Said  Lord  Bacon  to  Buckingham,  the  arbitrary 
minister  of  James  I : 

"As  fkr  as  It  may  He  in  yon,  1st  no  arbitrary  powar 
b«  iatmdedi  the  people  of  this  kincdom  love  the 
laws  thereof,  and  nothinc  will  oblige  them  more  than 
a  oonfldenoeof  the  free  enjoyment  of  them ;  what  the 
nobles  upon  an  oooMion  onoe  said  in  Parliament, 
'/foluKuu  Uge*  An^Um  mmlari,'  it  imprinted  in  the 
hearts  of  all  the  people."—!  Baeom'i  Work*,  p.  712. 

And  in  the  hearts  of  all  the  people  of  this 
country  the  supremacy  of  the  Constitation  and 
obedience  to  it  are  imprinted,  and  whatever 
progress  new  ideas  of  parliamentanr  govem- 
ment instead  of  executive  authority  dependent 
upon  the  direct  suffrage  to  the  people  may  have 
been  made  with  theorists  or  with  statesmen, 
they  have  made  no  advance  whatever  in  the 
hearts  or  in  the  heads  of  the  people  of  this 
country. 

I  know  that  there  are  a  good  many  persons 
who  believe  that  a  written  constitution  for  this 
country,  as  for  any  other  nation,  is  only  for  a 
nascent  state  and  not  for  one  that  has  acqpiired 
the  pith  and  vigor  of  manhood.  I  know  that 
it  is  spoken  of  as  the  swathing  bands  that  may 
support  and  strengthen  the  pany  limbs  of  in- 
fancy, but  shame  and  encumber  the  maturity 
of  vigor.  This  I  know,  and  in  either  House  I 
imagine  sentimentf  pf  that  Jkipd  have  bom 
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heard  during  the  deboles  of  the  last  two  Con- 
gresses;  but  that  is  not  the'feelmg  or  the  jadg- 
ment  of  the  people;  and  this  in  their  eyes,  in 
the  eyes  of  roreigu  nations,  in  the  eyes  of  the 
enlightened  opinion  of  mankind  is  the  trial  of 
the  Constitnlion,  not  merely  in  that  inferior 
sense  of  the  determination  whether  its  powers 
accorded  to  one  branch  or  other  of  the  9ot- 
emment  have  this  or  that  scope  and  impression 
and  force,  but  whether  a  Government  of  a 
written  constitution  can  maintain  itself  in  the 
forces  prescribed  and  attributed  by  the  funda- 
mental law,  or  whether  the  immense  passions 
and  interests  of  a  wealthy  and  powerful  and 

Eopulous  nation  will  force  asunder  all  the 
onds  of  the  Constitution,  and  in  the  stniggle 
of  strength  and  weight  the  natural  forces,  un- 
curbed by  the  supreme  reason  of  the  State, 
will  determine  the  success  of  one  and  the 
subjection  of  the  other. 

Now,  Senators,  let  ns  see  to  it  that  in  this 
trial  and  iu  this  controversy  we  understand 
what  is  at  stake  and  what  is  to  be  determined. 
Let  ns  see  to  it  that  we  play  our  part  as  it 
should  be  played  and  nnder  the  motives  and 
for  the  interests  that  should  control  statesmen 
and  jodns.  If,  indeed,  this,  our  closely  cine- 
tnred  Liberty,  is  at  last  to  loosen  her  zone  and 
her  stem  monitor,  Law,  debauched  and  dron  ken 
with  this  new  wine  of  opinion  that  is  crushed 
daily  from  ten  thousand  presses  throughout 
this  land,  is  to  withdraw  its  guardiaiiship,  let 
ns  be  counted  with  those  who  with  averted  eye 
and  reverent  step  backward  seek  to  veil  this 
shameless  revelry,  and  not  with  those  who  ezolt 
and  cheer  at  its  excesses.  Let  us  so  act  as  that 
what  we  do  and  what  wc  purpose  and  what 
we  wish  shall  be  to  build  up  the  State,  to  giv« 
new  stability  to  the  forces  of  the  Government, 
to  cure  the  rash  passions  of  the  people,  so 
that  it  may  be  said  of  each  one  of  us,  tM  Hem- 
publicam  Jtrmandaih  et  ad  stabUiendm  ciren 
et  sanaadum  poptUum  mnnU  ^ua  ptirgebat 
institutio. 

Thus  acting,  tiias  supported,  doubt  not  Ui« 
result  shall  he  in  accord  with  these  high  aspi- 
rations, these  noble  impulses,  these  exalted 
duties ;  and  whether  or  no  the  forces  of  this 
Oovernraent  shall  feel  the  shock  of  this  special 
jurisdiction  in  obedience  to  law,  to  evrcwnce, 
to  justice,  to  duty,  then  you  will  have  built  up 
the  Government,  amplified  its  authority,  and 
taught  the  people  renewed  homage  to  authority. 

And  now,  this  brings  me,  Mr.  Chief  Justiee 
and  Senators,  to  an  inquiry  asked  very  early 
in  this  cause  with  emphasis  and  discussed  with 
force,  with  learning,  and  with  persistenoc,  and 
that  is,  is  this  a  court?  1  must  confess  that  I 
have  heard  defendant*  arguing  that  they  were 
coram  non  jttdiee  before  somebody  that  was 
not  a  judge,  but  I  never  heard  till  now  of  a 
plaintiff  or  a  proceeutor  coming  is  and  arguing 
that  there  was  not  any  court,  that  his  case  was 
coram  non  jvdiee.  Nobody  is  wiser  (ban  the 
intrepid  Manager  who  assumed  the  first  assault 
npon  this  eourt,  and  he  knew  that  the  only 
way  he  conid  prevent  his  cause  from  being 
turned  ont  of  court  was  to  turn  the  court  out 
of  his  caus«,  [laughter;]  and  if  the  expedient 
succeeds  his  wisdom  will  be  justified  by  the 
result,  and  yet  it  would  be  a  novelty.  It  is 
said: 

"Share is o»«onl  In  the  OonstttathB  which  «ives 
tiMslishtwt  eolvriag  to  tl>o  idea  Uiat  tbU  w  &  o»art. 
except  that  in  this  varLicular  cuisu  ibo  Cbiuf  Justice 
mast  preside." 

So  that  the  Chief  Justice's  gown  is  the  only 
shred  or  patch  of  justice  that  there  is  within 
these  Halls;  and  it  is  only  accidentally  that  that 
is  here  owine  to  the  peculiar  character  of  the 
inculpated  defendant. 

"  This  is  a  Senate  to  hold  an  inauest  of  office  upon 
Andrew  JohMott. " 

And  I  suppose,  therefore,  to  find  a  ver- 
dict of  "  oflBce  found. "  Certainly,  it  is  sought 
for.  I  have  not  observed  in  your  rule  that 
each  Senotor  is  to  rise  in  his  place  and  say 
"  olBce  found, "  or  "  office  not  fonnd.  "  Prob- 
ably every  Senator  does  not  expect  to  find  it. 
Your  rules,  your  Constitution,  your  habit, 
your  etiquette  call  it  a  court,  assume  that  there 
u  some  procednit  here  of  a  judicial  nature ; 


and  we  fonnd  ont  finally  on  our  side  of  this 
controversy  that  it  was  so  much  of  a  coort_  at 
least  that  we  could  not  put  a  leading  question 
in  it;  and  that  is  abOnt  the  extreme  exercise 
of  the  authority  of  a  eonrt  in  regard  to  the  con- 
duct of  procedure  that  we  lawyers  habitually 
discover. 

The  OonslitntioB,  as  has  been  pointed  oirt 
to  yon,  makes  this  a  court;  it  makes  its  pro- 
ceeding a  trial;  it  assigns  a  judgment;  it 
accords  a  power  of  punishment  to  its  proced- 
ure ;  and  it  provides  that  a  jury  in  nil  judicial 
proceedings  of  a  criminni  chiirBcter  shall  be 
necessary  except  in  this  eourt  and  on  this  foraa 
of  procedure.  We  may  assume,  then,  that  so 
far  as  words  go,  it  is  a  court  and  nothing  but 
a  court. 

But  it  is  a  question  the  honorable  Manager 
says,  "of  substance  and  not  of  form."  He 
concedes  that  if  it  be  a  court  you  most  find 
upon  the  evidence  something  to  make  oat  the 
guilt  of  the  offender  to  secure  n  judgment,  and 
he  argues  against  its  being  a  court,  not  from 
any  nice  criticism  of  words  or  forms,  bot.  as 
he  expresses  it,  for  the  substance.  He  nas 
instructed  you,  by  many  references  and  by  an 
interesting  and  learned  brief  appended  to  his 
opening  speech,  in  English  precedents  and 
anthority  to  show  that  it  is  almost  anything 
but  a  court;  and  perhaps  during  the  hundreds 
of  years  in  which  the  instrument  of  impeach- 
ment was  used  as  a  political  engine,  if  you  look 
only  to  the  judgment  and  the  reasons  of  the 
judgment  you  would  not  think  it  was  really 
a  very  judicial  proceeding;  but  that  through 
all  the  English  history,  it  was  a  proceeding  in 
court,  controlled  by  the  rules  of  the  court  as  a 
conrt,  cannot  be  donbted. 

Indeed,  as  we  ail  know,  though  the  learned 
Manager  has  not  insisted  upon  it,  the  presence 
of  the  trial  nnder  the  peculiar  procedure  and 
jurisdiction  of  impeachment  in  the  House  of 
Lords  was  but  a  part  of  the  general  jurisdiction 
of  the  House  of  Lords  as  the  great  conrt  of  the 
kingdom  in  all  matters  civil  and  criminal ;  and 
one  of  the  favorite  titles  of  the  Lords  of  Parlia- 
ment in  these  earlier  days  was  "judges  of  Par- 
liament." And  now  the  House  of  Lords  in 
England  is  the  supreme  court  of  that  country 
as  distinctly  as  our  great  tribunal  of  that  name 
is  of  this  country. 

But  one  page  of  pretty  sound  authority,  I 
take  it,  will  put  to  flight  all  these  dreamy, 
misty  notions  aboot  a  law  and  procednre  of 
Parliament  in  this  conntry  and  in  this  tribunal 
that  is  to  supersede  the  Constitution  and  the 
laws  of  our  conntry,  when  I  show  you  what 
Lord  Chancel  lor  Thurlow  thought  of  that  sub- 
ject ns  prevalent  or  expected  to  prevail  in 
England.  In  Hastings's  trial,  Lord  Ix)ughbor- 
ough  having  endeavored  to  demonstrate  that 
the  ordinary  rules  of  proceeding  in  criminal 
cases  did  not  apply  to  parliamentary  impeach- 
ments, which  conld  not  be  shackled  by  the 
fdhns  observed  in  the  courts  below,  Lord  Thur- 
low said  : 

**M7  lords,  with  resneet  to  the  laws  and  usote  of 
Fsriiammt.  I  ittterl j  disclaiio  all  kDowledgsof  eooh 
latrs.  It  bus  no  exiiUiu«e.  True  it  ia,  iu  times  of 
d«it)>otism  aud  po|iuIar  fury,  when  to  impeach  an  in- 
dividniil  was  to  crash  him  by  the  strong  hand  of 
power,  of  tomnlt.  or  of  violence,  tbo  laws  and  osan 
of  JfarliuaoQt  were  quoted  ia  order  to  justify  toe 
most  iniquitous  or  atrueiuus  acts.  But  in  tbesodays 
of  light  and  constitutional  eovemment,  I  trust  that 
no  nun  will  be  tried  ezoept  by  tbe  law*  of  the  laad. 
a  system  admirably  oaicaUted  to  prpteot  innooanee 
auu  to  punish  crime." 

And  after  showing  that  in  all  the  State  trials 
under  the  Stuart  reigns,  and  even  down  to  that 
of  Sachaverel,  in  every  instance  were  to  be 
found  the  strongest  marks  of  tyranny,  injustice, 
and  oppression.    Lord  Thurlow  continued  : 

"I  trust  your  lordships  will  Dotdeporttrom  recog- 
nized, established  laws  of  the  land.    The  Conimuus 


may  impeacb,  yonr  lordships  are   to  try  the  ckvu.to 
ana  the  same  rules  of  evideiM&  the  «ame  lesal  forms 
which  obtain  in  the  courts  bdoR.  will,  I  am  confi- 
!.   .c>«Mv  " — JfraxatVt 


and  the  same  rules  of  evide 

which  obtain  in  the  courts  _. _ 

dent,  bo   observed  in   this  assembly.' 
Jlc«w>t«,  p.  275. 

But  the  learned  Manager  did  not  tell  ns  what 
this  was  if  it  was  not  a  conrt.  It  is  true  he 
said  St  was  a  Senate,  but  that  conveys  noidea. 
It  is  not  a  Senate  conducting  legislative  basi- 
nesB ;  it  is  not  a  Senate  ttctiug  upon  executive 


business ;  It  is  HOt  a  Senate  acting  in  caneos 
on  political  affairs  ;  and  the  question  remains, 
if  it  is  not  a  conrt  what  ia  it  ?  If  this  is  not 
an  altar  of  justice  which  we  stand  about,  if  «• 
are  not  all  ministers  here  of  justice,  to  feed  its 
sacred  flame,  what  is  the  altar  and  what  do  wa 
do  here  about  it  7  It  is  an  ohar  of  saoriiioo 
if  it  is  not  an  altar  of  justice ;  and  to  what 
divinity  i*  this  altar  erected  1  What  bnt  tbe 
divinity  of  party  haite  and  p*r^.  rage,  a  divia- 
ity  to  which  we  may  ascribe  the  Greek  char- 
acter given  of  Envy,  that  it  is  at  once  the  worst 
and  the  justest  divinity,  for  it  dwarfs  and 
withers  its  worshipAts.  That,  then,  is  the  altar 
that  yon  are  to  minister  abont,  and  that  the 
savage  demon  you  are  to  exalt  here  in  din- 
placing  Jnsttcn. 

Our  learned  Managers,  representing  the 
House  of  Representatives,  do  notseem  to  have 
been  at  all  at  pains  to  conceal  the  party  spirit 
and  the  party  bate  which  displayed  itself  in  tbe 
haste,  in  the  record,  and  in  the  maintenance 
of  this  inpeachment;  To  show  you  what  prog- 
ress nay  make  in  the  course  (»f  thirty  years 
in  tbe  true  ideas  of  the  Constitution,  and  of 
the  nature  of  impeachments,  let  me  road  to 
yon  what  the  managers  of  the  impeachment 
of  Jndge  Feck  had  to  say  ia  this  behalf.  And 
a  pretty  solid  body  of  managers  they  were, 
too — Judge  Ambrose  Spencer,  of  New  York; 
Mr.  Henry  R.  Storrs,  of  New  York ;  Mr.  Me- 
Duffle,  of  Sooth  Carolina ;  Mr.  Uncbanan,  of 
Pennsylvania,  and  Mr.  Wickliflfe,  of  Kentucky. 
Ambrose  Spencer,  as  stem  a  politician  as  he 
was  an  upright  judge,  oneaed  the  ease,  and  bad 
a  word  to  say  on  the  subject  of  xmrty  spirit  and 
party  hate.     Let  me  ask  yonr  attention  to  it: 

"  Thore  is,  however,  one  ehoering  aad  eonsolatorjr 
reflectiaa.  Xbe  Ueuae  of  Uepreaeatatives,  after  » 
patient  aud  fail  examination,  came  to  the  rcsolation 
to  impeach  Judge  i'eck  by  a  very  lar^e  m^tjority; 
and  the  record  will  show  an  absenoe  of  all  party 
feeling.  Oould  I  believe  that  that  baleful  iafliieaee 
bod  iliLagled  itself  with  and  predominated  iu  that 
vote  no  earthly  consideration  could  have  prevailed 
oa  me  to  appear  here  as  one  of  the  proaecBtors  of  Ibis 
imseaolkment.  I  have  not  laaguace  to  express  tlia 
abnorrenoe  of  my  soul  at  the  indulgcace  of  such  on- 
hallowed  feelings  on  such  a  solemn  prooedoro." — 
J'tekft  Trial,  p.  28». 

Mr.  Manager  BtrrLm  talked  to  yon  manj 
hours.  Did  he  say  anything  wiser,  or  juster, 
or  safer  for  the  Republic  than  that?  Jndge 
Spencer  knew  what  it  was  to  be  a  jndge  and  to 
be  a  politician.  For  twenty  years  while  he  waa 
on  tbe  bench  of  New  York,  the  great  judicial 
light  in  the  common-law  jurisdirtion  of  that 
Stete,  he  was  a  bead  and  leader  of  a  political 
party,  vehement  and  earnest  and  nnftincbing 
in  support  of  its  measures  and  in  the  condnct 
of  its  discipline;  and  yet  no  lawyer,  no  suitor, 
no  critic  ever  ventured  to  say,  or  to  think,  or 
to  feel  that  Jndge  Spencer  on  the  bench  was  a 
politician  or  carried  any  troit  or  trace  of  party 
feeling  or  interest  there.  Judge  Spencer  was 
a  politician  in  the  House  of  Uepresentativea 
then ;  but  Jndge  Spencer  in  the  management 
of  an  impeachment  could  only  say  that  if  party 
feeling  mingled  in  it  he  would  have  nothing  to 
do  with  it,  for  his  soul  abhorred  it  in  relabon 
to  so  solemn  a  procedure.  Yes,  indeed,  this 
diviuity  of  party  hate,  when  it  possess  a  man, 
throws  him  now  into  the  lire  and  now  into  the 
vroter;  and  he  is  unsuitable  to  be  a  judge  until 
be  can  come  again  clothed  and  in  his  right 
mind  to  hear  the  evidence  and  administer  the 
law. 

But  to  come  down  to  the  words  of  our  Eng- 
lish history  and  experience,  if  this  is  not  a 
court  it  is  a  scaffold,  and  an  honorable  Man- 
ager yesterday  told  you  so,  thai  e^h  one  of 
yoa  brandished  now  a  headsman's  ax  to  ex» 
ecute  vengeance,  yon  having  tried  tbe  offender 
on  the  night  of  the  2lBt  of  Febrnnry  already. 
I  would  not  Introduce  these  bold  words  that 
should  make  this  a  scaffold,  in  the  eyes  of  tJie 

Eeople  of  this  conntry,  and  yon  heodsmen 
randlshine  your  axes,  but  the  honorable  Man- 
ager has  done  so,  and  I  have  no  difficulty  in 
saying  to  yon  that  if  yon  are  not  a  court,  then 
you  are  that  which  he  descriljed  and  nothing 
else.  If  it  be  true  that  on  the  night  of  the 
21st  of  February,  upon  a  crime  committed  by 
the  I^sidoDt  at  raiMByof  that  date  and  on  t» 
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impeachment  inovina  already  forward  to  this 
Cliauiber  from  the  Uouse.of  Repregentalives, 
you  did  bold  a  court  and  did  ooademn,  then 
you  are  liere  stoudiog  about  the  Bcafiold  of 
execaliou,  and  the  part  that  you  are  to  plt^ 
is  oaly  that  which  was  assiguedyou  by  the  Eon- 
orable  Manager.  Mr.  Stkvkks,  and  he  warned 
you,held  by  fealty  to  your  own  JudgmeDte^-aot 
to  bteitch  at  the  sight;  of  the  blood. 

Now,  to  what  end  is  tbig  prodigious  effiirtto 
expel  from  this  tribunal  all  ideas  of  court  and 
of  Jastice  7  What  is  it  but  a_  bold,  reckleai, 
xash,  and  foolish  avowal,  that  if  it  be  a  coart 
there  is  no  cauae_  here  that,  opon  judicial 
reason,  upon  judicial  scrutiny,  upon  judicial 
weighing  and  balancing  of  fact  and  of  law,  can 
result  in  a  judgment  which  the  impeaching 
party  here,  the  Manager*  and  House  of  Ilepre- 
sentatives,  demand,  aud  constitutionally  ma^ 
demand,  to  be  done  by  this  court?  At  last,  to 
what  end  are  the  wisdom,  aud  the  couragie,  the 
civil  prudence  and  the  knowledge  of  history 
which  our  fatbei's  brought  to  the  framing  of  the 
Constitution;  of  what  service  this  wise,  this 
honest  frown  in  the  Constitution  upon  ex^ott 
fado  laws  and  bills  of  attainder?  What  u  a 
bill  of  attainder ;  what  is  a  bill  of  pains  and 
penalties  in  the  experience  and  in  the  leaning 
of  English  jurisprudence  and  parliamentary 
history?  It  is  a  proceeding  by  the  legislature 
as  a  legislature  to  enact  crime,  sentence, 
punishment,  all  in  one.  _  And  certainly  tliere 
IS  no  alternative  for  you  if  you  do  not  ait  here 
under  law  to  examine  evidence,  to  be  impartial, 
and  to  regard  it  as  a  question  of  jtersonal  guilt 
to  be  followed  by  personal  punlsbmtut  and 
personal  eoosequences  «pon  the  alleged  de- 
linquent, then  you  are  enacting  a  bill  of  pains 
and  penalties  upon  the  simple  form  that  a 
majority  of  the  Hottse  and  two  thirds  of  the 
Senate  must  concur,  and  the  Constitotiou  njid 
the  wisdom  of  onr  ancestorsall  pass  for  naught. 

Our  ancestors  were  brave  and  wise,  buttuey 
were  not  indifferent  to  the  dangers  that  attended 
this  tribunal.  They  h^  no  resource  in  the 
Constitution  where  they  could  so  well  fix.tbis 
necessary  duty  in  a  free  Government  to  hold  all 
its  servants  amenable  to  public  justice  for  the 

gublic  service  except  to  devolve  it  upon  tlus 
enate ;  but  let  me  show  you  within  the  brief 
compass  of  the  debate,  and  the  only  material 
debate,  in  the  Journal  of  the  Convention  that 
framed  the  Constitution,  how  th«  fears  and  the 
doubts  predominated: 

"  Mr.  Madiaon  objetted  to  a  trial  of  th«  PraaMant 
by  tho  Senate,  especially  as  he  v»a  to  be  iouieacbed 
by  the  other  branch  of  the  Legislatnru ;  and  for  any 
■et  which  might  be  sailed  a  miwlemeanor.  The 
President,  under  theae  oircunutaBeea,  was  made  im- 

groperly  aeeendeut.    He  would  prefer  the  Bnpromo 
bnrt  for  the  trial  of  impeacfamenta;  or,  rather,  a 
tribuDal  of  which  that  should  form  a  part. 

Mr.  Qouvaraear  Morris  thouf  kt  no  other  tribunal 
than  the  Senate  could  be  triuted.  Too  Sapremp 
Court  were  too  few  in  numbers,  and  might  bo  Warped 
or  corrupted.  Uo  was  attaioM  a  dependence  of  the 
Kxacative  ob  tlie  Jj*(i«l«tare,  considering  the  Jagis- 
latire  tyranny  the  great  danger  to  be  appreheudod: 
bat  there  could  be  no  danger  that  the  Senate  wonnl 
asT  anlnily,  on  their  oaths,  that  the  President  was 

8 nitty  of  crimes  or  fa«^  mnoialty  ••  ia  foai  raawi 
e  can  be  turned  out. 

That  was  Gouverucur  Morris's  wisdom  as  to 
the  extent  to  which  the  Senate  might  be  trusted 
under  th«  aanctioiia  and  obligations  of  judieial 
oaths;  bat — 

"Mr.  Pinoliney  disapproved  of  making  tho  Senate 
the  court  of  impeachments,  as  rendering  the  Preoir 
dent  too  dependent  on  tho  Legislature.  If  be  op- 
poses a  favorite  law  the  two  Houses  will  eom4}ino 
acai^ist  him,  nad,  nnder  tha  ioSaence  of  heat  and 
faelioa,  throw  him  outgf  office."— 5  JfiuJuoai'apers, 
p.  528. 

There  is  the  sum  and  substance  of  the  wis- 
dom that  our  ancestors  could  bring  to  the  sub- 
ject of  whether  this  was  to  be  or  could  be  a 
court.  It  is  undoubtedly  a  very  great  burden 
and  a  very  exhaustive  test  upon  a  political 
body  to  turn  it  into  a  court  for  the  trial  of  an 
executive  official  in  ordinary  circumstances.  I 
shall  hereafter  point  out  toyou  the  very  pecu- 
liar, the  very  comprehensive  and  oppressive 
concurrence  and  combination  of  circumstances 
as  bearing  on  this  trial  that  require  of  you  to 
brace  yourselves  upon  all  the  virtue  that  be- 


longs  to  ^ou  and  to  hold  on  to  this  oath  for  the 
Divine  aid  that  may  support  you  under  this 
most  extraordinary  lest  ot  human  conduct  to 
which  our  Constitution  subjects  you  to-day. 
Now,  what  could  the  Coustitution  do  for  us? 
A  few  little  words,  and  that  is  all — truth,  jus- 
tice, oath,  duty.  And  what  does  the  whole 
scope  of  OUT  moral  oatare  nod  the  whole  sup- 
port we  may  hope  from  a  higher  aid  extend  to 
IB  any  of  the  affairs  of  life  but  these?  Truth, 
justice,  oath,  duty  control  the  fate,  lifoj  lib- 
erty, character,  and  property  of  every  citieon. 
Truthj  justice,  oath,  duty  are  the  ideas  thatthe 
Constitution  has  forced  upon  your  souls  to-da>. 
You  receive  them  or  you  neglect  them ;  which- 
ever way  you  turn  yo«  cannot  be  the  same 
men  afterward  that  you  were  before.  Accepte^ 
embraced,  obeyed,  you  are  nobler  and  stronger 
and  better.  Spumed,  rejected,  you  are  worse 
and  baser  and  weaker  and  wickeder  tlian  be- 
fore. And  it  is  thus  that  by  strong  ideas  a 
free  Government  must  always  be  held  to  the 
path  of  duty  and  to  the  nlaintenance  of  its 
own  authority  and  to  the  prevalence  of  its  own 
strength  for  its  perpetual  existence. 

They  are  little  words,  but  they  have  great 
power.  Truth  is  to  the  moral  world  what 
gravitation  is  to  tho  material ;  it  is  the  prin- 
ciple upon  which  it  is  established  and  coheres  ; 
and  justice  in  tha  adaptation  of  truth  to  the 
afi'airs  of  men  is  in  human  life  what  the  mech- 
auistJ)  of  tha  heavens  is  to  the  prinoiple  that 
sustains  the  forces  of  the  globe.  Duty  is 
aeceptanoe,  ot>e4ienoe  to  these  ideas,  aud  this 
once  gained  secures  the  operation  which  was 
intended.  When,  then,  you  bend  submissive  to 
this  oath,  that  faith  among  men  which,  as 
Burke  says,  "holds  the  moral  elements  of  the 
world  together."  and  that  failh  in  Uod  which 
binds  that  world  to  His  throne,  subdue  you  to 
the  service  of  truth  and  josliae;  and  the  ever- 
living  guardian  of  human  rights  and  interests 
does  not  neglect  what  is  essential  to  the  pres- 
ervation of  the  human  race  and  its  advance- 
ment. The  purity  of  the  family  and  the  sano- 
tity  of  juatiee  have  over  been  cared  for,  aud 
will  ever  be  cared  bft.  The  furies  of  the  Greek 
mythology  had  charge  of  the  sanctions  of  am 
oath.  The  imaginations  of  the  proi^ets  of 
the  world  have  sanctioned  the  iolemnity  of  an 
oath,  «nd  peopled  the  plaoe  of  punishmeat 
with  oath-breakers;  ana  all  tb«  tortures  and 
tormeats  of  history  are  sjiplied  to  public  ser- 
vants who,  in  betrayal  of  sworn  trust,  have  dis- 
obeyed those  bigli,  those  oeoessitoos  obl^a- 
tions  without  which  the  whole  fabric  of  soeivljr 
ialls  in  pieces 

I  do  not  know  why  or  how  it  is  that  we  are  so 
constituted,  but  so  it  is.  The  moral  world  has 
its  laws  as  well  as  the  material.  Why  a  point 
of  Etoel  lifted  above  temple  or  dome  should 
draw  the  thunderbolt  and  speed  it  safely  to  the 
ground  I  know  not.  How,  in  our  moral  cou- 
stitution,an  oath  lifted  to  heaven  can  draw  from 
the  ^'leat  swollen  cloud  of  passion  and  of  inter- 
est aud  of  hate  its  charge  I  know  not,  bat  so 
it  is.  And  be  sure  that  loud  and  long  as  these 
honorable  Managers  may  talk,  although  they 
speak  in  the  voipe  of  "aJl  tiie  people  of  the 
United  States,"  with  their  bold  persuasions 
that  you  shall  not  obey  a  judicial  oath,  I  can 
biing  agunst  it  bat  a  single  sentenoa  and  asin- 
gle  voicf ;  but  that  sentence  is  a  command- 
ni.eot  and  that  voice  ^waks  with  anthority : 
"Thou  shaltnot  take  this  name  of  the  Lord  thy 
Qbd  in  vain,  for  thai  Lord  will  not  held  him 
guiltless  that  taketh  his  name  in  vain." 

The  moth  may  consume  the  ermine  of  that 
supreme  justice  whose  robes  you  wear :  rust, 
Senators,  may  corrode  the  sceptre  of  your 
power ;  nay,  Messrs.  Managers,  timo  even  shall 
devour  the  people  whose  presence  beating 
against  the  doors  of  this  Senate  House  you  so 
much  love  to  vaunt  aud  menace,  bat  of  the 
word  that  I  harve  spok^  "heaven  and  earth 
shall  pass  away  and  no  jot  or  tittle  of  it  fail." 

I  have  now  reached,  Mr.  Chief  Justice  and 
Senators,  a  point  where  an  adjournment  would 
be  agreeable,  if  such  is  the  pleasure  of  the 
Senate. 


Mr.  CONKLINO,  I  more  that  the  Senato 
sitting  asa  court  of  impeachment  adjourn  until 
to-morrow. 

The  motion  was  agreed  to ;  and  the  Sen- 
ate, sitting  for  the  trial  of  the  inipeachmeBt* 
adjourned. 

"Webwesdat,  April  29,  1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  prodamatioa  having  been  made 
by  the  Sergeant-at-Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Itepresentatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery,  appeared  and  took  the  seats  assigned  to 
them  respectively. 

The  members  of  the  House  of  Beprosenta- 
tives,  as  in  Committee  of  the  Whole,  preceded 
by  Mr.  E.  B.  Wasububne,  chairman  of  that 
committoe,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  conducted  to 
the  seats  provided  for  them.     . 

The  Journal  of  yesterdajr's  proceeding  of  the 
Senate,  sitting  for  the  trial  of  the  impeach- 
ment, was  read. 

Mr.  NELSON.  Mr.  Chief  Justice  and  Sen- 
ators  

Mr.  SUMNER.  Mr.  President,  before  Ute 
gentleman  makes  a  motion  I  send  an  order  to 
Uie  Chair. 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
read  tho  order. 

The  Chief  Clerk  read  the  order,  as  follows; 

Wheraas  Mr.  Kebon,  oaa  of  the  conaael  for  the 
President,  in  addressing  tho  Senate,  has  used  disor- 
derly wora?j  ns  follows,  namely :  bcKiuning  with  per- 
sonnlitiee  direct«d  tootle  of  the  Managers  he  pro- 
ceeded to  say,  *' So  far  as  any  quest  ion  that  tho  ^itlft- 
man  desires  tomakoofa  personal  character  wiUi  me 
is  concerned,  this  is  not  the  ploco  to  make  it.  Let 
him  make  it  elsewhere  if  he  doires  to  do  it;"  and 
whereas  such  langua;jre,  besides  being  discreditable 
to  those  proceedioKS,  is  apparently  intended  to  pro- 
voke a  duel  or  ttf  slBnifyawMIingneasto  fir^hta  duoi, 
contrary. to  law  and  good  morals:  Therefore, 

Ordrrei,  Ttuit  Mr.  Nelson,  one  of  the  counsel  of 
the  President,  has  justly  deserved  tho  disapproba- 
tion of  tbe  Senate. 

Mr.  NELSON.  Mr,  Chief  Justice  and  Sen- 
ators  

The  CHIEF  JUSTICE.  The  counsel  can 
proceed  only  by  unanimous  consenL 

Mr.  NELSON.  I  was  just  going  to  ask  per- 
mission, Mr.  Chief  Justice. 

Mr.  SUMNER.^  I  must  object,  unless  it  is 
in  direct  explanation. 

Mr.  NELSON.  All  I  desire  to  anj  thu| 
morning  to  the  Senate 

Mjr.  STJMNEE.  I  must  object,  unless  it  ig 
in  direct  explanation. 

Mr.  SHERMAN.  1  object  to  the  conader- 
ation  of  the  resolution. 

Mr.  NELSON.  If  you  will  permit,  I  wiU 
simply  state  this  much 

Mr.  SHERMAN.  I  have  no  ot^ection  to 
the  explanation,  but  I  object  to  the  consider- 
ation of  the  resolution. 

The  CHLEF  JUSTICE.  I  will^sk  the  coun- 
sel whether  he  proposes  to  make  an  explau*- 
tion. 

Mr.  NELSON.  All  that  I  desired  to  do,  Mr. 
Chief  Justice,  this  morning  was  to  read  the 
letters  as  I  indicated  to  the  Senate  yesterday 
that  I  should  ask  permission  to.  do.  That  is 
all  I  desire  to  do,  with  a  single  word-  «f  ex- 
planation. 

The  CHIEF  JUSTICE.  The  resolution  pro- 
posed by  tbe  Senator  from  Massachusetts  is 
not  before  the  Senate  if  it  is  ob^ted  to. 

Mr.  SHERMAN.  I  object  to  its  consider- 
ation now. 

Mr.  Manager  BUTLEB.  If  tho  President 
and  8en»te  will  spore  me  a  single  word,  I 
trust,  so  far  as  I  ara  concerned,  that  anything 
that  arose  oat  of  what  occurred  yesterday  may 
be  ended  from  any  language  that  the  leamea 
counsel  used  toward  me,  and  I  hope  that  no 
further  action  may  be  taken  upon  that  matter. 
As  to  the  reading  of  the  letters,  I  propose  to 
object  to  that  until  they  can  be  proved  in  th« 
usual  course  of  judicial  proceedings. 
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Mr.  JOHNSON.  Mr.  Chief  Jnstiee,  I  move 
to  lay  the  resolution  offered  b;  the  Senator 
from  Massachusetts  upon  the  table. 

The  CHIEF  JUSTICE.  It  u  not  before 
die  Senate. 

Mr.  NELSON.  Senators,  vill  yon  allow  me 
to  say  one  word? 

Mr.  SUMNEB.  Mr.  Presideat,  I  wish  to 
inquire  whether  the  gentleman  can  proceed 
except  by  unanimous  consent 

The  CHIEF  JUSTICE.     He  cannot. 

Mr.  SUMNER,  I  mast  object  to  any  person 
proceeding  who  has  used  the  language  in  this 
Chamber  used  by  that  gentleman. 

Mr.  TRUMBULL.     Mr.  President 

The  CHIEF  JUSTICE.  The  Chief  Justice, 
perhaps,  erred  throagh  inadvertence  in  respond- 
ing to  the  Senator  from  Massachusetts.  The 
Senate  nndonbtedly  can  give  leave  to  the 
counsel  to  proceed  if  it  sees  fit ;  bnt  if  any 
objection  is  made  the  question  whether  he  have 
leave  or  not  must  be  submitted  to  the  Senate. 

Mr.  TRUMBULL.  Mr.  President,  after 
what  has  occnrred,  a  statement  having  been 
received  from  the  Managers,  I  think  it  proper 
that  the  connsel  should  have  permission  also  to 
make  a  statement  in  explanation ;  and  I  move 
that  he  have  such  leave. 

The  CHI  EF  J  USTICE.  Senators,  yon  who 
are  in  favor 

Mr.  Manager  BUTLER.     Is  that  debatable  7 

The  CHIEF  JUSTICE  signified  that  it  was 
not. 

Mr.  SUMNER.  Mr.  President,  I  wish  to 
understand  the  nature  of  the  motion  made  by 
the  Senator  from  Illinois.  Is  it  that  the  coun- 
sel have  leave  to  explain  his  lan^age  of  yes- 
terday, or  that  he  have  leave  to  mtroduce  the 
letter? 

Mr.  JOHNSON.    N«  debate  is  in  order. 

The  CHIEF  JUSTICE.  Debate  is  not  in 
order. 

Mr.  TRUMBULL.  It  is  not  in  reference  to 
letters.  _  My  motion  is  that  he  have  Jeave  to 
nake  his  explanation ;  I  do  not  know  what  it 
is.  Inasmucn  as  one  of  the  Managers  has 
made  an  explanation,  I  think  it  due  to  the 
counsel  that  be  be  allowed  to  make  an  expla- 
nation. 

Mr.  Manager  BUTLER.  Do  yon  mean  to 
have  the  letters  read? 

The  CHIEF  J  USTICE.  Senators,  yon  who 
agree  that  the  counsel  shall  have  leave  to  make 
an  explanation  to  the  Senate  will  say  ay; 
contrary,  no.  [Putting  the  question.]  The 
•yes  appear  to  have  it.    The  ayes  have  it. 

Mr.  NELSON.  Mr.  Chief  Justice  and  Sen- 
•tors,  I  hope  you  will  allow  me  before  I  make 
this  explanation  to  say  a  single  word  in  answer 
to  the  resolution  offered  by  the  honorable  Sen- 
ator, [Mr.  Sdmnbb,}  not  for  the  purpose  of 
censoring  the  Senator,  but  for  the  purpose  of 
saying  to  the  Senate  that  the  remarks  which  I 
made  in  the  Senate  yesterday  were  made  under 
the  heat  of  what  I  esteemed  to  be  very  great 

S revocation.  I  intended  no  offense  to  the 
enate  in  what  I  said.  If  anything  is  to  be 
done  with  the  gentleman's  resolution  I  hope 
the  Senate  will  permit  meg  before  disposing  of 
that,  to  defend  myself  against  this  impntation, 
and  to  show  the  reason  why  I  indulged  in  the 
remarks  I  did.  But  as  the  honorable  Manager 
has  signified  a  willingness  that  this  thing  shall 
end,  1  meet  him  in  the  same  way.  So  &r  as  I 
am  concerned,  I  desire  to  say  nothing  more  of 
a  personal  character  whatever. 

The  lettersjrhich  I  desire  to  read 

Mr.  Mana^r  BUTLER.  I  object  that  they 
are  not  cennine  nor  proved. 

Mr.  NELSON.  I  read  them  merely  as  a 
part  of  my  explanation. 

Mr.  Manager  BUTLER.  I  do  not  think  that 
ean  be  done. 

The  CHIEF  JUSTICE.  The  Chief  Jnstiee 
is  under  the  impression  that  the  leave  does  not 
extend  to  the  r«ading[  of  the  letters.  If  he  is 
wrong  the  Senate  will  correct  him.  If  any 
Senator  chooses  to  make  a  motion  that  leave 
be  given  that  will  be  pat  to  the  Senate. 

Mr.  DAVIS.     Mr.  Chief  Jnstiee,  I  rise  to 


a  point  of  order.  After  the  Senate  has  per- 
mitted one  of  the  counsel  to  make  an  explana- 
tion, I  make  the  question  whether  a  Manager 
has  any  right  to  interpose  an  objection.  I 
concede  that  a  Senator  may  have  such  a  right ; 
bat  I  deny  that  a  Manager  has  any  snch  nght 
as  that. 

The  CHIEF  JUSTICE.  The  Chief  Jnstiee 
understood  the  motion  of  the  Senator  from 
Illinois  to  be  confined  to  an  explanation  of  the 
personal  matter  which  arose  yesterday,  and 
that  it  did  not  extend  to  the  reading  of  the 
letters  which  the  eounsel  proposed  to  submit 
to  the  Senate;  bnt  leave  can  be  given  if  the 
Senate  sees  fit. 

Mr.  HOWARD.  Mr.  President,  I  beg  leave 
respectfully  to  object  to  the  reading  of  the 
letters  which  are  proposed  to  be  read  by  the 
counsel. 

The  CHIEF  JUSTICE.  No  debate  is  in 
order ;  and  no  motion  is  at  present  before  the 
Senate. 

Mr.  HOWARD.  I  raise  the  objection  until 
after  they  have  been  presented  to  the  Managers 
for  examination. 

Mr.  HENDRICKS.  Mr.  President,  I  move 
that  the  counsel  be  allowed  to  read  so  much 
of  the  letter  as  will  show  to  the  Senate  what 
date  it  bears. 

Mr.  NELSON.    That  is  all  I  want. 

Mr.  TIPTON.  Mr.  President,  I  call  for 
the  regnlar  order  of  the  morning,  the  defense 
of  the  President 

The  CHIEF  JUSTICE.  The  regular  order 
is  the  motion  of  the  Senator  from  Indiana, 
[Mr.  Heitdricks.] 

Mr.  HOWE.  I  should  like  to  hear  the 
motion  stated.     I  did  not  nnderstand  it. 

The  CH I  EF  J  USTICE.  The  Senator  from 
Indiana  will  restate  his  motion. 

Mr.  HENDRICKS.  The  motion  which  I 
made  is  that  the  attorney  for  the  President  be 
allowed  to  read  so  much  of  the  letter  as  will 
show  its  date  and  the  plaee  at  which  it  was 
written. 

The  CHIEF  JUSTICE.  Senators,  the  qaes- 
tion  is  on  the  motion  of  tiie  Senator  from  In- 
diana. 

The  motion  was  agreed  to. 

Mr.  NELSON.  The  first  letter  to  which  I 
alladed  is  a  letter  bearing  date  March  9, 1808. 
addressed  by  Bkkjamin  ¥.  BirrLini  to  "Colonel 
J.  W.  Shaflfer,  Washington,  District  of  Colum- 
bia." 

Mr.  JOHNSON.  Does  that  purport  to  be 
ae  original  letter  or  a  copy? 

Mr.  NELSON.  I  understand  it  to  purport 
to  be  an  original  letter.  My  understanding 
is  that  this  is  the  genuine  signature  of  Benja- 
Miir  F.  Bctlir,  and  these  are  the  genuine  and 
original  signatnres  of  John  A.  Looax  and  J. 
A.  Garfield.  I  am  not  acquainted  with  the 
handwriting  of  the  gentlemen,  bnt  only  speak 
from  information.  If  the  Senate  would  allow 
me  to  read  this  letter,  it  is  a  very  short  one ; 
I  do  not  want  to  make  any  comment  on  it 
except  merely  to  explain  the  matter  about  the 
dates. 

Mr.  ManaRr  BUTLER.  I  have  no  objec- 
tion if  you  allow  me  to  reply  to  it 

Mr.  HOWE.    I  roust  object 

Mr.  HOWARD.  I  object  to  the  reading  of 
the  letter. 

The  CHIEF  JUSTICE.  It  cannot  be  read 
nnder  the  order  which  has  been  made. 

Mr.  NELSON.  The  fact  to  which  I  desire 
to  call  the  attention  of  the  Senate,  and  it  is  ne- 
cessary for  me  to  do  so,  is,  that  this  letter  in  the 
caption  bears  date,  as  I  have  shown,  on  the  9th 
of  March,  1868.  It  is  signed  here  "  Benjamin 
F.  BvTLER."  Below  the  signature  of  Bekja- 
Mnr  F.  Butler  are  the  words,  "  I  concnr  in 
the  opinion  above  expressed  by  General  Bvr- 
LER, ' '  signed  "  Johx  A.  Looak.  ' '  Below  that 
are  the  words  "  And  I,"  signed  "  J.  A.  Gab- 
field."  There  is  no  other  date  in  that  letter 
from  beginning  to  end  except  the  9th  of  March, 
1868. 

Mr.  JOHNSON.  Will  the  counsel  permit 
me  to  ask  whether  the  handwriting  in  which 


the  date  is  written  is  the  same  apparently  ia 
which  the  letter  is! 

Mr.  NEIjSON.  The  handwriting  in  which 
the  date  is  written  is  precisely  the  same  hand- 
writing as  the  address  and  body  of  the  letter; 
but  the  signature  to  the  letter,  as  I  take  it,  is 
in  a  different  handwriting  from  the  body  of  the 
letter. 

On  the  16th  of  March,  1868,  Mr.  Channcey 
F.  Black  addressed  a  letter  to  the  President 
stating  that  he  inclosed  a  copy  of  the  letter  lo 
which  I  have  just  adverted ;  and  in  order  that 
the  Senate  may  nnderstand  that,  you  will  ob- 
serve that  the  copy  is,  as  I  believe,  identical 
with  the  original  letter  which  I  hare  jut 
prodneed 

Mr.  HOWE.    Mr.  President 

The  CHIEF  JUSTICE.  The  gentlemaa 
will  confine  himself  exclusively  to  the  dates. 

Mr.  NELSON.  Altogether  to  the  dates; 
bnt  I  cannot,  if  your  Honor  please,  explu'u 
this  thing  about  the  dates  without  this  refer 
ence,  as  the  Senate  will  see.  I  am  not  tryii^ 
to  make  an  argument;  I  do  not  intend  to  vio- 
late any  mle  of  the  Senate  knowingly;  and 
your  Honor  will  see  in  a  moment  that  I  am 
not  trying  to  make  an  aignment 

Mr.  HENDRICKS.  Mr.  President,  my 
motion  was  that  the  attorney  be  allowed  to 
read  so  mneh  of  the  letter  as  would  show  the 
date.  I  think  that  is  all  that  it  is  important 
for  the  Senate  to  know  in  this  personal  ex- 
planation, and  I  object  to  an  explanation  in 
regard  to  Uie  letter  going  further  except  so  fiur 
as  it  is  in  direct  response  to  the  points  made 
against  him. 

Mr.  NELSON.  If  the  honorable  Senate 
and  the  Chief  Justice  will  allow  me  to  say  a 
word  there,  I  cannot  explain  abont  the  date  of 
this  copy  nnless  I  tell  yon  the  diflerence  be- 
tween this  paper  and  the  other  paper  which  I 
have  read,  ft  is  impossible  for  me  to  explain 
the  date  otherwise.  All  I  can  say  is  that  thii 
copy  bears  the  same  date  as  the  original,  and 
has  the  additional  signatures  of  Mr.  Kooirrz, 

J.    K.    MOORHEAD,    THADDECS  StEVEKS,  J.  G. 

Blaiite,  and  Joaw  A.  Bikobav  ;  and  that  there 
is  no  other  date  to  tiiis  letter  except  the  date 
in  the  caption  of  the  letter.  That  is  the  only 
explanation  I  can  make.  Yon  will  see  that 
the  copy  is  precisely  like  the  original  down  to 
the  words.  "  And  I,  J.  A.  Garfield."  Then 
come  in  this  letter,  which  as  to  these  names  is 
an  original,  the  words  "I  concur.  W.  H. 
KooKTZ;"   followed  by  the   names    "J.  K. 

M00RaEAD,THADDErsSTETEKS,  J.  G.  BlaIKB," 

and  "John  A.  Binoham;"  and  in  (haX  pper, 
from  be«ianing  to  end,  there  is  no  date  bnt  the 
9th  of  March.  That  is  the  explanation  I  have 
to  make. 

The  CHIEF  JUSTICE.  The  eounsel  for 
the  President  will  please  proceed  with  the 
argument  in  defense. 

Mr.  CAMERON.  Before  the  counsel  pro- 
ceeds I  desire  to  submit  an  order. 

The  CHIEF  JUSTICE.  The  Secwtaiy  will 
read  the  order  proposed  by  the  Senator  from 
Pennsylvania. 

The  Chief  Clerk  read  the  order,  as  follows: 

That  the  Senate,  sitting  as  a  oonrtof  impcseliment, 
ikaU  hereafter  hold  ni«bt  learioiu.  eonmraeiBS  at 
eisbt  o'clook  p.m.to-daysndcon  tinaioc  aotil  elcvea 
o'elock  p.  m.,  until  the  arRaments  of  the  couniel  for 
the  President  and  of  the  Maoamrs  on  the  part  of  the 
House  of  Kepresentativee  shall  b«  eoneladad. 

Mr.  JOHNSON.    I  object 

The  CHIEF  JUSTICE.  The  present  con- 
sideration being  objected  to,  the  order  will  lie 
upon  the  table.    

Mr.  Manager  BUTLER.  Shall  these  papers, 
Mr.  President,  which  have  been  read  be  placed 
npon  the  records  of  the  court  now,  so  that  we 
can  get  at  them  ?    The  originals  I  desire. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
is  unable  to  answer  that  question.  He  takes 
it  for  granted  that  the  counsel  will  submit 
them  to  the  honorable  Managers. 

Mr.  Manager  BUTLER,  fbeg  your  pardon. 
They  were  only  submitted  nnder  insult 

Mr.  NELSON.  Allldesiredtodowasthia: 
the  honorable  genUeman  asked  me  to  sobinit 
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(he  letters  U>  tben.  I  Mid  I  woald  most  M- 
suredly  let  them  have  tbem  if  he  would  retara 
the  orifjiiisU ;  and  1  woald  band  tJhe  letters 
and  copies  to  them.  The  gentlenan  ean  take 
them  with  the  undentaadiiig  that  he  returns 
them  to  me. 

The  CHIEF  JUSTICE.  Thers  can  be  m 
further  disouseim  of  this  matter  except  with 
the  consent  of  the  Senate. 

Mr.  NELSON.  There  are  the  letters,  rsend- 
iBf  the  papers  to  Ur.  Manager  Bdtleb.  J 

Mr.  Uaoager  BUTLER.  No,  air ;  let  th«B 
go  en  the  files. 

Mr.  NELSON.  I  wUldqiemtthenwiththe 
Secretar/  for  the  pcesent. 

Mr.  Manager  BUTLEB.  Let  th««  go  om 
the  files. 

[The  papers  were  handed  to  the  Secretaty.] 

The  CHIEF  JUSTICE.  The  counsel  for 
die  President  will  proceed  with  the  argument. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, if  indeed  we  hare  arrived  at  a  settled 
conclusion  that  this  is  a  court,  that  it  is  gOT- 
emed  bjr  the  law,  that  it  is  to  confine  its  at- 
tention to  the  focts  applicable  to  the  law,  and 
regard  the  sole  evidence  of  those  facts  to  be 
•nbraeed  within  the  testimonj  of  witnesses  or 
documents  produced  in  court,  we  bare  made 
great  progress  in  separating,  at  least,  from  your 
uirther  consideration  much  that  has  bebn  im- 
jtressed  upon  your  attention  heretofore. 

If  the  Mea  of  power  and  will  is  driven  fross 
this  assembly,  if  tne  Presidentis  here  no  longer 
•xposed  to  attaeks  upon  the  sane  principle  en 
which  men  claim  to  hint  the  Uon  and  harpoon 
the  whale,  then,  indeed,  asaoh  that  has  been 
••id  by  the  honorable  Maaa|!ers,  and  mach  that 
i*  urged  aj^n  vour  attention  from  so  many 
faaiters,  mUs  harmless  in  your  midst.  It 
oanaot  be  said  of  this_  Senate,  ferlt$r  tuimerit 
l»g*i  tobUit,  that  it  is  carried  by  numbers 
wireatrained  by  law.  On  the  contrary,  right 
liere  is  nu|;ht  and  power;  and,  as  its  servants 
SMd  in  its  investigation  and  pursuit,  your  sole 
duty  is  exhaasted.  It  fbllews  from  this  that 
the  President  is  to  be  tried  bdob  the  charges 
which  ai«  pioduoed  hare,  and  not  upon  oam- 
aaoB  faine,  and,  least  of  all,  is  he  to  be  charged 
in  year  indgnieot,  *s  he  lias  been  inv«ghed 
■gainst  hour  after  boar  in  argument,  upon 
uaiges  which  the  impeaching  authority  of  the 
Bouse  of  Representatives  deliberately  threw 
•ut  as  unworthv  of  impeachment  and  unsuit- 
able for  trial.  We,  at  least,  when  we  have  an 
indictment  bronght  into  court  and'snother  in- 
dictment ignored  and  thrown  out  are  to  be 
tcied  upon  the  former  and  not  upon  the  latter. 
And,  if  on  the  8th  of  Deeembec,  of  the  last 
jrear,  the  House  of  Representatives,  with  whom, 
by  the  CoosUtutioB,  rests  the  sole  iaqteaohiag 
power  under  this  Government,  by  a  vote  of 
•ne  hundred  and  seven  to  fifty-seven,  threw 
out  all  the  topics  that  fill  up  the  declamatoir 
addresses  of  the  lannied  Managers,  it  is  enough 
for  me  to  say,  that  for  reasons  satis&otoiy  to 
that  authority,  the  House  of  Representatives, 
that  bill  was  thrown  out  and  those  eharges  were 
withheld. 

^  So,  too,  if  it  be  a  trial  on  pubHe  proseca- 
tioDj  and  with  dhe  ends  of  public  jastioe  alone 
in  view,  the  ordinary  rule  of  restraint  of  the 
conduct  of  the  prosecnting  aathorities  applies 
here ;  and  I  do  not  hesitate  to  say  that  this 
trial — to  be,  in  our  annals,  the  most  conspicn- 
ons  that  our  history  will  present;  to  be  scruti- 
nized by  more  professional  eyes,  by  the  atten- 
tion of  more  scoolars  at  home  aiid  abroad ;  to 
be  preserved  in  more  libraries;  to  be  judged 
of  as  a  national  trait,  a  national  scale,  a  na- 
tional criterion  forever — presents  an  unexam- 
pled spectacle  of  a  prosecution  that  over- 
reaches judgment  firem  the  very  beginninc  and 
inveighs  and  selects  and  impugns  Mia  op- 
presses as  if  already  convicted,  at  evenr  stage, 
the  victim  they  pursue.  The  duty,  the  con- 
■tiaint  upon  a  prosecuting  aoAority  under  a 
government  of  law  pursuing  only  the  public 
justice  is  scarcely  less  strict  and  severe  than 
that  which  rests  upon  the  judge  himself.  To 
aelect  evidence,  having  possession  of  better ; 


to  ezolade  evidence,  knowing  that  it  bean 
upon  the  int^airy ;  to  restrict  evidence,  know- 
ing that  the  held  is  thus  closed  against  the  true 
point  of  justice,  is  no  part  of  a  prosecuting 
authority  s  duty  or  power.  Whatever  may  be 
permitted  in  the  private  contests  of  the  forum, 
in  the  zeal  of  coutending  lawyers  for  con- 
tending clients,  there  is  no  sach  authority,  no 
•ach  duty,  no  such  permission  by  our  laws  in 
a  public  proseeatioB.  Much  less,  when  the 
proofe  have  been  thus  kept  narrow,  when  the 
charges  are  thus  precise  and  technical,  is  it 
permissible  for  a  prosecuting  authority  to  en- 
large the  area  of  declamation  and  isveotive. 
Much  less  is  it  suitable  for  a  public  proMon- 
tion  to  inspire  in  the  minds  of  the  court  preju- 
dice and  extravagance  of  jurisdiction  beyond 
the  points  properly  submitted. 

It  has  nsually  beisn  supposed  that  upon  actual 
trials  involving  serions  consequences  forensic 
discassioB  was  the  true  method  of  dealing  with 
the  subject,  and  we  lawyers  appearing  for  the 
President  being,  as  Mr.  Manager  Boutweli. 
has  been  polite  enough  to  say,  "attorneys 
whose  practice  of  the  law  has  sharpened  but 
not  enlarged  their  intellects,"  have  confined 
ourselves  to  that  ateUtod  of  forensic  discussion. 
But  we  have  learned  here  that  there  is  another 
method  of  forensic  controversy  which  may  be 
ealled  the  method  of  concussion.  I  under- 
stand  the  nsethod  of  eoncnasion  to  be  to  make 
a  violent,  noisy,  and  explosive  demonstration 
in  the  vicinity  of  the  object  of  attack,  whereas 
the  method  of  discussion  is  to  penetrate  the 
position  and  if  sncccasful  to  capture  it.  The 
Chinese  method  of  warfare  is  too  method  of 
eoncassioo,  and  coasists  of  a  great  braying 
of  trumpets,  sounding  of  gongs,  shouts,  aad 
shrieks  in  tne  neighborhood  of  the  opposing 
force,  which  rotlM  away  and  the  air  clear 
aad  calm  afMn  the  effect  is  to  be  watched 
for.  But  it  has  been  reserved  for  us  in  our 
modem  warfare,  as  illustrated  during  the 
rebellion,  to  present  a  .more  singular  and 
notable  inataaee  of  the  method  of  warfare  l^ 
concussion  than  has  ever  been  known  before. 
A  fort  impregnable  by  the  method  of  discus- 
sion, that  IS,  penetrating  and  capturing  it,  has 
been  on  the  lar))est  soale  attempted  by  the 
method  of  concussion,  and  some  two  hundred 
and  fifty  tons  of  cunpowder  in  a  hulk  moored 
near  the  stone  walls  of  the  fort  batf  been  made 
the  means  and  the  occasion  of  this  vast  experi- 
ment. Unsatisfied  with  that  trial  and  ito  resist 
the  honorable  Manager  who  opened  this  case 
[Mr.  Bdtlbii]  seems  to  have  repeated  the  ex- 
periment in  the  vicinity  of  the  Senate.  [Laagh- 
ter.]  The  air  was  filled  with  epithets,  the 
doBM  shook  with  invective.  Wretchedness  and 
misery  aad  suffering  and  blood,  not  included 
within  the  record,  were  made  the  means  of  this 
exploaive  mixtnre.  Aad  here  we  are  snrririag 
the  coacnesion,  aad  aflcr  all  reduced  to  the 
humble  and  homely  method  of  discassion  which 
belongs  to  "attoraeys  whose  inteliecta  have 
bees  sharpened  bat  not  enlarged  by  the  pra«- 
tioe  ef  the  law."    [Laughter.] 

In  approaching,  then,  the  consideration  af 
what  coastitutes  impeachable  offaasas,  within 
the  true  method  and  duty  ef  that  solemn  aad 
uaasoal  procedure  aad  within  the  Caaetitntion, 
we  sea  why  it  was  that  the  efibrt  waa  to  asake 
this  an  inquisition  of  office  instead  «f  a  trial  of 
personal  aad  coastitational  guilt ;  for  if  it  is  an 
laquestof  office  "  crowaer's  qaestlaw"  will  do 
throaghoat  for  ns,  instead  of  the  more  solemn 
preceoeata  and  the  more  dignified  aathorities 
aad  duties  which  belong  to  solemn  trial.  Mr. 
Manager  BuTUia  has  given  us  a  very  thorough 
and  well-considered  snn^tion  of  what  consti- 
tutes an  impeachable  o^ose.  Let  me  ask  your 
attention  to  it ;  aad  every  one  of  these  words 
is  nnderacored  by  the  honorable  Manager : 

"  W«  d«fln«,  therefore,  an  imp«a«hakl«  hi(h  orfane 
•r  misdasMsaor  to  be  one  in  its  nature  or  eoaso- 
qneueM  rabversiTaof  soma  fanduaeiUal  or  enoatial 
principle  of  goremment,  or  hishly  prefudieisl  to  the 
publie  interest,  and  thismayooDSUiof  aviolationof 
the  ConetitntioD,  of  law,  of  aa  oSoial  oath,  or  of 
datjr,  by  an  act  eommitted  or  omitted,  or,  withont 
Tiolatinc  a  positive  Ibw.  by  the  abuse  of  discretionary 
powers  from  impropsr  motiTee  or  for  an;  improper 
parposs." 


See  what  large  elements  ate  included  in  this, 
the  Manager's  definition  I  It  must  be  "sub- 
versive of  some  fundamental  or  essential  prin- 
ciple of  government,  "  "highly  prejudicial  to 
the  public  interest,  "  and  must  proceed  "from 
improper  motives  "and  for  an  "improper  pur- 
pose. That  was  intended,  in  the  generality 
of  its  terms,  to  avoid  the  necessity  of  actaal 
and  positive  crime ;  but  it  has  given  us  in  one 
regard  everything  that  is  needed  to  lift  the 
peccability  of  these  technical  offansee  of  mere 
statutory  infraction  OTit  of  the  region  of  im- 
peachable offense.  It  is  not  that  you  may 
accuse  of  a  defiaite  and  formal  crime,  aad  then 
have  outside  of  your  indictment,  not  covered 
by  chaise  or  aaiaitted  for  proof  or  counter- 
vailing proof^  large  aecasationatbat  tooch  these 
general  subjects,  bat  that  the  act  under  inquiry, 
charged  and  proved  or  refuted  by  proof,  must 
be  of  itself  such  as,  within  its  terms  and  reg- 
ular and  natural  consequence,  thas  touches 
vital  interests  or  fundamental  principles. 
The  fallacy  of  these  general  qualifying  terms  is 
in  making  them  the  subslaace  of  the  crime  in* 
stead  of  the  conditions  of  impeachability.  Yoa 
mast  have  the  crime  definite  under  law  aad 
Constitution,  and  even  then  it  is  not  impeach- 
able unless  you  affect  it  with  some  of  the  pnb- 
lie  and  general  and  important  qualities  thatare 
indicatM  in  this  definition  of  the  learned  aad 
honorable  Manager. 

We  mav  look,  perhaos.  at  the  statement 
made  by  the  Managers  ot  tne  House  of  Repre- 
sentatives on  this  subject  of  what  constitutes 
an  impeachable  offense  in  the  trial  of  Judge 
Peck,  Mr.  Buchanan,  of  Pennsylvania,  chair- 
man of  the  maaagers,  being  the  speaker : 

"What  ia  an  impeachable  olfknset  Thli  is  a  pre- 
Ualnary  qaestion  which  demands  sttentien.  It 
most  be  decided  before  the  oourt  oaa  riahtly  under- 
stand what  it  ia  they  have  to  try.  The  Constitation 
of  the  United  States  declares  the  tennre  of  the  jndl- 
eialoBce  to  be 'dorinssood  behavior.'  Offioialmia- 
behavior.  therefore,  in  a  jodce  ia  a  forfeitato  of  his 
office.  But  when  we  k»s  this  we  have  Advanced  only 
K  small  distance.  Another  qaestion  meets  as.  What 
ia  miabenarior  in  offiae  T  In  anawor  to  thla  qaestion, 
and  without  pretending  to  famish  a  daflnition,  I 
freely  admit  we  are  bonnd  to  prove  that  the  respond- 
ent has  violated  the  Constitation  or  soma  known  law 
of  the  land.  This.  I  think,  was  the  prineipie  Mriy 
to  be  dadaeed  from  all  the  arsumants  on  the  trial  ef 
Jadse  Chaae  and  from  the  votes  of  the  Senate  in 
the  articles  of  irapeaehment  acainst  him."— iVeif* 
3Wai,p.427. 

That  crime,  in  the  sense  of  substantial  girilti- 
ness,  personal  delinquency,  moral  opprobrious 
blame,  is  included  even  under  the  largest  and 
most  liberal  accusation  that  was  espoused  and 
defended  by  the  managers  in  Hastings'^  im- 
peachment, is  to  be  gathered  from  one  of  the 
many  splendid  passages  of  Burke's  invective 
in  that  cause : 

"  As  to  the  crime  which  we  chance,  we  first  consid- 
ered wall  what  It  was  ia  its  nature,  and  nnderallthe 
atreaBstanoea  whioh  attended  it.  Ws  weighed  it 
with  all  its  eztanuationa  and  with  all  its  aggrava- 
tions. On  that  review  we  are  warranted  to  assert 
that  the  eiimee  with  which  weobarge  the  prisoner  at 
tbabararasabetaatialerisses;  thattheyaraaoerrers 
or  mistakes,  snoh  aa  wiae  and  good  men  might  posai- 
bty  fail  into;  whioh  may  even  produce  very  perni- 
oious  affaots,  without  beimr,  la  fhet.  great  oimsea. 
The  ConmoBS  are  too  liberal  aot  to  allow  for  ,tho 
difflcalties  of  a  great  and  arduoos  pablie  sitoatiom 
They   know  too  well  the  domineerrng  necessities 


whioh  flraq sen  tiyooonr  in  all  great  affairs.  They  know 
the  eziganey  ef  a  praaaing  ocosaion  which  in  its  ft*- 
oipitate  career  beats  every  thingdown  before  it,  which 


does  not  give  time  to  the  mind  to  reeolleot  Its  facul- 
ties, to  raHnfoToe  its  reason,  aad  to  hav«  reeeorsa  to 
fixed  prineiples,  but  by  oompeUiag  an  instant  and 
tumoltuous  decision  too  often  obliges  men  to  decide 
in  a  manner  that  calm  Judgment  would  certainty 
have  reieotad.  Wa  know,  as  we  are  to  be  served  by 
men,  that  tfie  paieona  wba  aarva  ns  auat  ba  triad  as 
men,  and  with  a  very  large  aUowaaee  indeed  to  hu- 
man infirmity  and  bnman  error.  Thia.  my  lords,  we 
knew,  and  we  weighed  bofera  we  aame  bafbre  yen. 
Bat  thaerinea  whlah  wa oharge  in  theaearUeles are 
not  lapses,  defects,  errors  of  common  human  frailly, 
which,  as  we  know  and  feel,  we  can  allow  for.  Wo 
aharga  this  offender  with  no  erimes  that  have  not 
arisen  from  passions  whioh  it  is  arimiaal  to  harbor; 
with  no  offenses  that  have  not  their  root  in  avanee, 
rapacity,  pride,  insolenee,  ftroeity,  treachery,  cruelty, 
maligni^  of  tamper :  in  short,  in  aothing  that  does 
not  argue  a  total  eztinetioa  of  ail  awraT  prinoiple, 
that  doea  not  manifest  an  inveterate  blackness,  dyed 
Ingrain  with  malice,  vitiated,  corrupted,  gangrened 
to  the  vaiy  aora.  If  wa  do  not  plant  his  erimea  in 
those  vices  whieh  the  heart  of  man  is  made  to  abhor, 
and  the  spirit  of  all  laws,  human  and  divine,  to  inter- 
dict, we  desfre  no  longer  tobeheardonthisoeeaaion. 
Letavarything  thatoaa  ba  pleaded  oa  the  gtoand 
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of  rantrim  or  error  opon  those  irroonda  bo  pleaded 
with  aaceoss!  wa  give  up  the  wbelo  of  tfaoM  nrediok- 
ments.  We  lUge  oo  orimcs  thnt  ore  not  crimes  of 
ibrothonKht.  We  charffo  him  witli  nothing  that  ho 
did  not  oommHupnn  dolibcration  ;  that  bo  did  not 
aomnit  aicainat  sdviee.  sapplieation,  and  remon- 
struico:  tiiot  bo  did  not  commit  a«aiDst  the  direct 
command  of  lawTut  (luthority ;  that  ho  did  not  com- 
Itiit  »fler  reproof  and  reprimand,  the  reproof  and  rep- 
liinuid  of  tboae  whe  are  aathoriied  by  the  lana  t* 
iCDrovcaodroprimaDd  him.  The  crimen  of  Mr,  Hoa- 
tinfcs  aro  crimes  not  only  in  thcmsctvef,  but  aggra- 
rated  by  beinir  crimes  of  eontamacy.  They  were 
oriuMs  not  acainst  forms.  bat««unst  these  sternal 
laws uf  justioe  which  areour  ruleaod  our  birtbrisht. 
Hia  offcnsrs  arc  not  in  formal,  technical  language, 
bat  in  reality,  in  sabatanoe  and  effect,  kigh  erimes 
and  liicb  mLBdesuamrs."— ^airb'f  Win-fa,  toL  7,  pv. 
13.il. 

And  so  the  articlsg  charged  them,  not  lear- 
iB)i^  it  to  the  declamation  or  iavention  of  the 
orators  of  that  great  occaaion.  I  need  not 
ioaiat,  in  repetition  of  the  very  deGnite,  concise, 
and  I  most  think  effective  argument  of  the 
learned  counsel  who  opeo«d  this  ease  for  the 
lespondent,  [Mr.  Onrtit,]  npon  the  strict  eoo- 
stitntional  necessity,  vi>der  the  chuise  pro- 
kibit*ng  ex  postfaeto  laws,  and  nnder  the  clause 
prohibittDff  bilb  of  attaioder,  and  under  the 
daaaea  that  fix  the  trial  as  for  crime  in  the 
Constitution  nnder  the  designation  in  the 
articles  of  enamerKtion  of  "treason"  and 
"bribery"  al»iie,  the  highest  great  crimes 
against  the  State  Uial  can  be  imagined,  that 
you  should  have  here  what  is  crime  against  the 
Constitation  and  crime  against  the  law,  and 
then  that  it  shoald  have  those  public  propor- 
tions that  are  iadtcated  in  the  delinition  of  the 
opeaing  Manager,  and  those  traits  of  freedom 
fixm  error  and  mistake  and  doubt  and  diffi- 
eultT  which  betong,  in  the  language  of  Mr. 
Burke,  to  an  arduous  public  station.  And  then 
you  will  perceive  that  under  these  necessary 
conditions  eitfcer  this  judgment  must  be  arrived 
at,  that  there  is  no  impeachable  offense  here 
which  covers  and  carries  with  it  these  con- 
ditions, or  else  that  the  evidence  offered  on  the 
partof  the  respondent  that  was  to  negative,  that 
was  to  countervail,  that  was  to  reduce,  that 
was  to  refate  all  these  qualifications  should 
have  been  admitted ;  and  when  a  court  like 
this  has  excluded  the  whole  range  of  evidence 
relating  to  the  public  character  of  the  accused 
and  the  difficulties  of  an  arduous  public  situa- 
tion, it  must  have  determined  that  the  crimes 
charged  do  not  partake  of  that  quality,  or  else 
it  would  have  required  them  to  have  been 
affirmatively  supported  by  proofs  giving  those 

Qualifications,  and  permitted  them  to  be  re- 
oced  by  couatervailing  evideooo.  And  when 
a  court  sits  only  for  a  special  trial,  when  its 
proceadinjis  are  isMfwole  of  review,  when 
neither  its  law  nor  its  fact  can  be  dissected, 
even  by  reconsideration  within  its  own  tribunal, 
the  necessary  oonaequeace  is  that,  when  you 
come  to  make  np  yonr  judgment,  either  yon 
must  take  as  for  granted  all  tha^we  oiferea  to 
prove,  all  that  can  fairly  be  embraced  as  to 
come  in,  in  form,  in  aabstanoe,  in  color,  and 
in  fact,  by  the  actual  production  of  such  proof, 
so  that  yoar  judgmeat  may  thus  proceed ;  or 
^oJse  it  TB  your  du^  before  yon  reach  the  irre- 
vocable step  of  judgment  and  sentence  to  re- 
sume the  trial  and  call  in  the  rejected  evidence. 
I  mibmit  it  to  yon  that  a  court  without  review, 
without  new  trial,  without  exception,  and  with- 
out possible  correetion  of  errors,  most  deal 
with  evidence  in  this  spirit  and  npon  this  rule. 
And  unless  you  arrive,  as  I  suppose  you  must, 
at  the  coackisioa  that  the  dimensions  of  this 
trial  relate  to  the  formal,  technical  infraction 
of  the  statute  law  that  has  been  adduced  in 
evidence  here,  it  will  be  your  duty  to  reopen 
your  doers,  call  the  respondent  again  before 
yon,  and  go  into  the  field  of  inquiry  that  has 
been  touched  in  deolamation,  but  has  not  been 
permitted  in  proof. 

But,  Mr,  Chief  JusUoe  and  Senators,  there 
is  no  better  mode  of  determining  whether  a 
crime  accorded  to  a  particular  jnrisdiction 
and  embraced  within  a  particular  prolubitioo 
IB  to  be  a  high  crime  and  misdemeanor,  and 
what  a  high  crime  and  misdemeanor  means, 
and  what  the  lowest  level  and  the  narrowest 
limit  of  its  m^taitade  and  ot  its  height  mam, 


be,  than  to  look  at  its  puniabmeiit.  Epithets, 
newly- invented  epithets,  used  in  laws  do  not 
alter  the  substance  of  things.  Your  legisla- 
tion of  the  2d  of  March,  1887,  introducing  int« 
a  statute  law  the  qualifying  word  "  high,"  op- 
pKed  to  a  misdemeanor,  is  its  first  appearance 
m  the  statnte  law  of  this  country  or  of  the 
parent  country  firora  whom  we  draw  our  Juris- 
prudence. It  means  nothing  to  a  lawyer.  There 
18  in  the  conspiracy  act  of  1861  the  same  intro- 
duction of  theword  "high"  as  applied  to  the 
body  of  the  offense  there  called  "  a  crime."  A 
"  high  crime"  it  is  called  i«  this  little  con- 
spiracy act  of  1861,  and  there  in  the  one  in- 
stance and  here  in  the  other  an  epithet  is 
thrown  into  an  act  of  Congress.  But,  Mr. 
Chief  Justice  and  Senators,  whe»-4^e  legisla- 
tive authority  in  its  scale  of  punishment  makes 
it,  as  the  common  sense  of  mankind  considers, 
great  in  its  penally,  terrible  in  its  consequences, 
that  is  a  legislative  statement  of  what  the  qual- 
ity of  the  crime  is.  When  you  pnt  into  a  stat- 
ute that  theofi^se  shall  be  punished  by  death 
yon  need  no  epithet  to  show  that  that  is  a 
great,  a  heinous  crime ;  and  when  the  framers 
of  this  Constitution  put  into  it,  as  the  necessniy 
result  of  the  trial  of  the  President  of  the  Uni- 
ted States  and  his  conviction,  that  his  punish- 
ment should  be  deprivation  of  office,  and  that 
the  public  should  suffer  the  necessity  of  a  new 
Section,  that  showed  you  what  they  meant  t^ 
"  high  crime  or  misdemeanor. " 

I  know  that  soft  words  have  been  nsed  by 
every  Manager  here  on  the  subject  of  the  merey 
of  our  Constitution  and  the  gmallness  of  the 
punishment,  that  it  does  not  touch  life,  limb, 
or  property.  Is  that  the  sum  of  penalties?  Is 
that  the  measure  of  oppression  of  punishment  ? 
Why,  you  might  as  well  say  that  when  the 
mother  feeh  lor  the  first  time  her  new-bom 
infimt's  breath,  and  it  is  snatched  from  hcrr 
and  destroyed  before  her  eyes,  she  has  not 
been  deprived  of-iife,  libertjr,  or  property.  I» 
a  Republic,  where  pablio  spirit  is  the  life  and 
where  public  virtue  is  the  glory  of  the  8tat», 
and  in  the  presence  of  public  men  possessing 
great  public  talents,  hign  publio  passions,  and 
ambitions,  made  np,  as  this  body  is,  of  men 
sprung,  many  of  them,  from  the  ordinary  con- 
dition of  American  life,  and  by  the  ft>r«e  of 
their  native  talents  and  by  the  high  qnalitim 
of  endurance  and  devotion  to  the  public  ser- 
vice, who  have  lifted  themselves  into  this  emi- 
nent position,  if  not  the  envy  the  admiration 
of  all  their  countrymen,  it  is  gravely  proposed 
to  yon,  some  of  whom  (torn  this  elevated  posi- 
tion do  not  disdain  to  look  npon  the  Presv- 
dency  of  the  United  States  as  still  a  higher,  a 
nobler,  a  greater  office,  if  not  of  pride  yet  of 
dnty,  that  you  shall  feel  and  say  that  it  is  a 
little  thing  to  take  a  President  from  his  pablie 
station  and  strike  him  to  the  ground,  branded 
with  high  crime  and  misdemusnor,  to  be  a 
byword  and  reproach  through  the  long  gauntlet 
of  history  forever  and  forever.  In  ths  great 
hall  of  Venice,  where  long  row»  of  doges  cover 
with  their  portraits  the  walls,  the  one  erased, 
t^e  one  def^tnred  canvas  tttraets  to  H  every 
eye ;  and  One  who  has  shown  his  devotion  to 
the  pnblic  service  <tom  the  eariiest  beginning, 
and  you  who  have  attended  in  equal  steps  that 
same  ascent  npward,  and  now,  intM  verv 
height  and  flight  of  yonr  ambition,  feel  yonr 
pinions  scorched  and  the  firm  sockets  ofjoar 
flight  melted  vnder  this  horrid  blaze  of  im- 
peachment, are  to  be  told,  as  yon  sink  forever, 
not  into  a  pool  of  obltvioc  but  of  in&my,  and 
as  you  carry  with  yoii  to  yonr  posterity  to  the 
latest  generation  this  in&tmy,  that  it  is  a  trifling 
matter,  taid  does  not  touch  life,  Hberfy,  or 
property  I  If  these  are  the  estissates  of  ptiblic 
character,  of  public  fhme,  and  of  public  dia* 
grace  by  which  you,  the  leaders  of  this  eonn>- 
try,  the  most  honored  men  in  it,  are  to  record 
your  estimate  of  the  public  spirit  and  of  the 
public  virtue  of  the  American  StatCj  you  have 
indeed  written  for  the  youth  of  this  country 
the  solemn  lesson  that  it  is  dust  and  ashes. 

Now,  what  escape  is  there  from  this  con- 
clusion, iu  every  true  estimate  of  the  character 
of  this  procedure  and  of  the  result  that  yo« 


seek  to  fasten  upon  this  President  If  jnstica 
reqniree  it,  to  say  that  it  is  trifling  and  trivial 
and  that  formal  and  technical  crime  may  lead 
toil?  Do  the  people  of  this  eonnti7  expect  W> 
be  called  to  a  presidential  election  in  the  mid- 
dle of  a  term,  altering  the  whole  calendar,  U 
mny  be,  of  the  Government,  becaase  there  lias 
been  ao  iitf^actJon  of  a  penid  statute  carrjring 
no  consequences  beyond?  It  is  accidental,  to 
bo  sare,  that  the  enforced  and  irregular  electaoa 
that  may  follow  apmi  your  sentence  at  thistim* 
MMCUTS  with  the  usual  period  of  the  quadren- 
nial election ;  but  it  it  is  merely  accidentsL 
And  yet  these,  Senators,  are  gravely  proposed 
to  you  as  trivial  results  thaX  are  to  follow  from 
a  jadgmeat  on  an  aecnsation  of  ike  cfaancter 
and  of  the  quality  that  I  have  stated  in  fact,  as 
compared  with  the  quality  and  the  character 
(bat  it  should  bear  in  truth. 

In  reference  to  thiscriminali)^  of  the  tofrae- 
tion  of  the  statute,  which  in  the  general  re- 
marks that  I  am  making  you  will  see  furnishes 
the  principal  basis  of  charge  that  I  am  regard- 
ing, we  may  see  from  the  statute  itself  what  th« 
measure  of  criminality  there  given  is,  what  tk* 
measure  under  indictment  wonld  he  or  might 
be,  and  then  yon  wilt  see  that  that  infraction, 
if  it  occurred,  and  if  it  were  against  the  fatw  aad 
pnnishable  by  the  law  under  the  ordinary 
methods  and  proeednres  of  our  common  coarts 
of  jasiiee,  furtrishee  not  only  no  vindication  of, 
but  no  support  to,  the  notion  that  npon  H  eat 
be  ingrafted  the  accusation  of  impeachment, 
the  accusation  of  criminality  that  is  impeach- 
able, any  more  than  any  other  topic  of  c<m»> 
paratively  limited  and  trivial  interest  and  con- 
cern. The  provisioB  is  not  that  there  nmst  be 
a  necessary  penally  of  gravity,  but  that  under 
the  scale  of  imprisonment  and  ftae  the  onhr 
limit  is  that  it  shall  not  exceed  $10,Qp9  eiT 
pecuniary  liability  and  five  years  of  imprison- 
ment. Six  cents  fine,  onedar'simprisonraeBt, 
according  to  the  nature  of  the  offense,  whkiti 
the  discretion  of  the  «o«rt,  may  astisiy  tlM 
public  justice  under  indictment  m  regard  to  tbia 
offense  which  is  claimed  as  Ike  footing  and 
front  of  the  President's  fault. 

Nor  was  this  open,  unrestricted  mercy  of  tin 
law  unattended  to  in  debate.  The  benorabl* 
Senator  from  Massachusetts,  [Mr.  Stmunt,] 
in  the  course  of  the  discussion  of  this  section 
of  the  bill,  having  suggested  that  it  would  b« 
well,  at  leiwt,  to  have  a  moderate  minimum 
of  ponishment  that  would  secure  something 
Kke  sabstance  necessarily  fai  the  penal  inflie- 
tion  and  having  stiggested  $1,000  or  9660  aa 
the  lower  limit,  basing  npon  this  wise  intima- 
tion that  some  time  or  other  tfaer^  niglit  be  a 
trial  nnder  this  section  before  a  court  uiat  ImuI 
a  politieal  bias  and  the  judge  might  let  the  man 
off  without  any  snbstantitil  punishment,  be  was 
met  by  tfce  honorable  Senator  from  VermoBl 
[Mr.  BtwtnfDS]  and  the  honorable  SenattM- 
from  Oregon,  [Mr.  Wii,ltams,]  who  seemed 
to  have  the  conduct  of  the  bill,  at  least  in  re- 
spect to  these  partieulaT  provisions,  in  the  way 
to  which  I  will  attract  yocrr  attention.  Mr. 
SvMM mi  said : 

"Shall  we  not  in  this  esse,  where  political  opinioti 
may  intrade  on  the  baaoh,  aake  a  provision  that 
shall  at  leaat  sacara  a  oettaia  desrea  of  puusk- 
mont?" 

Mr.  Edmunds  defended  the  nalimtted  disr 
cretion  of  punishmenU 
ilx.  Williams  said: 

"looaenr  in  the  views  expressed  br  the  a«ii«ter 
from  Vermont,  for  the  reason,  ia  the  first  place,  Ui^ 
this  is  a  new  offense  created  by  stntute,  and  It  doas 
not  deflaa  a  erima  involvinit  aoral  tarpitade,  biil 
rather  a  politieal  offens*;  and  there  iaaama  sraanil 
to  suppose  that  mistakes  maybe  made  under  mt 
law  by  persons  in  omeo;  and  I  think  that  io  suea 
ease  there  abonld  be  a  larfe  dSseretion  left  to  tkb 
ooort." 

So  mnok  for  indiotment;  so  maeh  forth* 
wise  reasons  of  oar  legislators ;  and  then,  ibtA 
being  the  measure  and  the  reason,  there  is 
clamped  opon  this  a  necessary,  an  inevitable, 
an  inexorable  result  that  is  to  bring  these  vaat 
conseqaonces  to  the  State  and  to  the  respond- 
ent. Bt)t  even  then  yon  do  not  know  or  un- 
derstand the  full  measure  of  discretion,  unl«as 
you  attend  to  the  fact  tiiat  sack  fonnal,  techai- 
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eal  crimes  when  made  the  sabject  of  eaavM- 
tioa  and  of  seniooce  in  obedience  to  the  U« 
are,  under  a  principle  of  oui  CaustituUan  and 
of  every  other  just,  I  will  Bot  aay  merciful< 
GoTernment  in  tbe  world,  miMle  subjeete  of 
pardon ;  bat  under  this  process  of  impeach- 
ment,  with  bat  one  puaisboient,  and  tMt  the 
highest  in  the  public  fisme  and  character  of 
men  that  is  known  or  Uiat  can  be  eooeeiTed, 
we  hare  Ihia  further,  this  terrible  additioaal 
^oaliiy,  that  the  puBishment  is  tMaiitifable, 
iamatable,  irrevccsible,  uitpardooahle,  and  no 
power  whatever  can  lighten  or  relieve  the  load 
with  which  an  impeachied  aadcosvieted  poblie 
aarvaot  goes,  forth  from  your  Chambers  in  a 
jaat  exercise  of  this  power  of  impeachment 
with  a  panishmeot  heavier  than  he  can  bear. 

And  now,  what  oaswec  is  there  to  this  but 
an  answer  that  will  take  a  l<>ad  of  panishmeot 
and  of  iafiuay  from  him  and  place  it  some- 
where else?  Troe  it  is  that  if  be  be  nnjastly 
coavicted,  if  he  be  ooavicted  for  technical  and 
focmal  faults,  then  the  jad^agsot  of  the  great 
nation,  of  intelligent  and  independent  men, 
stamps  apon  his  jud«;eB  the  eoaaeqaenees  that 
they  nave  failed  to  inflict  apon  tha  viotiu  of 
their  power.  Then  it  is  tmt  the  maxim  *i 
HUMcen*  damnatur,  judex  H*  damnalmr  fiads 
its  realization  in  the  terrors  of  pnblie  opiniMi 
aod  the  reoDided  trelhs  of  htatory. 

I  have  introduced  these  eoaaideiationa  lim- 
ply to  show  yon  that  those  notieas  that  if  yon 
can  prove  that  a  ma«  has  stumbled  over  tbe 
statnte  it  is  easential  that  he  should  beartbeee 
^B*itie8  and  these  con»e<pM>aoee  find  b»  sap- 
port  in  reaaou,  aooe  in  law,  tMneia  the  Cooat*- 
tatioa,  >on«  in  the  good  sense  of  this  high  triba- 
onl,  ao«e  in  the  habits  and  views  of  the  great 
people  whom  we  tepreaent.  lBdeed,we  sbonld 
con*  aadar  tbe  eondemnatian  «f  the  speaker 
in  Terrensa  if  we  wiere  to  «eek  upon  this  aai^ 
row,  neceasaiy  view,  as  it  is  axged,  of  kwsaeh 
oonsequeaoea  as  I  have  stated :  <Sii(ntaiHM  jtu 
Mqpe  tumma  tat  maktia — an  extceasitgr  of  the 
law  is  often  the  extieuity  of  wiohodaeao. 

And  DOW  I  am  prepared  to  eonsider  tbe  gen- 
eral traits  aad  qualities  of  this  offense  charged. 
Mid  I  shall  wideaTor  to  ponue  in  tha  coarse 
oT  my  argnment  a  ooasideratioa,  perhaps  not 
Skiways  famal  nor  always  caactly  de&aed,  of 
three  propositions  r 

1.  That  the  allied  iafraoUoBsoftheaepea*! 
statutes  are  not  in  themselves,  nttr  in  any  oaal- 
i^  or  colar  that  haa  beea  fiMtened  apmi  thelt 
by  the  e«ids*ce  ia  this  eaoae,  impeachable 
offensea. 

2.  Having  an  applieation  to  the  same  cod- 
elusion,  that  whatever  eke  there  ia  atteodant, 
apcmrtenant,  or  ia  the  neighbeihood  «f  the 
aubiects  thus  presented  to  y««r  coaeideration 
tbrey  are  wholqr  politioal  and  not  tha  aahjeet 
of  jarisdiclion  in  this  ooart  or  in  any  ooait, 
bttt  only  in  tha  gipal  fonim  of  the  popnlar 
j«id|(M««it,  to  ha  debated  there  at  the  hastiafls 
and  in  the  aewsnapers  by  the  oratais  and  the 
writers  ta  whom  we  are  always  so  much  in- 
debted for  eorrect  and  aeontate  view*  on  lub- 
jeets  preasated  for  snch  detarminatioii.'  If  I 
shall  have  accomplished  thia  I  shall  have 
accomplished  evwcything.  I  shall  bsira  drawn 
aMeation  to  tb»tnie  dimeaaioM  in  a  «oaatit«- 
tional  view  of  the  crime  aileged.  even  if  it  has 
been  oommilted,  and  shall  hav«  shown  by  a 
reflex  apftlieation  of  the  atgawent  that  it  is 
mere  error  and  confusion,  perhaps  pMdooable 
ia  an  impeaching  antherity,  bat  unpardonable 
in  a  conrt  o(  jadgtneat,  to  ooafeoad  things 
political  with  things  criminaL' 

Aad  then,  third,  I  shaU  aak  yen*  attantaaa 
to  the  precise  traits  sad  facts  as  diacioaed  in 
the  evidence  charged  in  the  articles,  aad  bring 
jtoa,  I  think,  to  a  safe,  an  indispntable,  firm, 
and  thorongb  oonehisiaa  that  even  the  sUaged 
infiractions  of  penal  law  haveioone  of  tham,  in 
&et,  taken  plaee. 

Now,  let  us  look  at  tbi»  crimiAality  in  the 
point  upon  which,  in  the  iargeet  view  of  any 
evidence  in  snpport  of  it  given  on  the  part  of 
the  Managers,  it  must  tarn.  We  most  sep- 
arate, at  least  for  the  purpose  of  argument, 
the  Mnwadaaa,  tha  impatatiiana,  the  aggMb' 


vatieas  that  find  their  place  only  in  the  ora- 
tory of  the  Managers,  or  only  ia  your  own 
minds  iss  conversant  with  the  political  situ- 
ation and  enlisted  aealoaa^y  in  the  rightful 
oaatroversies  wliich  belong  to  it  as  a  political 
sitaation,  and  we  are  then  to  treat  the  subject 
in  this  method :  that  ap  -to  twelve  o'clock  oa 
l^ebniary  the  2l8t,  1668,  the  President  was  in- 
nocent and  unimpeachable,  and  at  one  o'clock 
on  the  same  day  he  was  guilty  and  impead»- 
able  of  tbe  string  of  offenses  that  fill  np  all  the 
artielea  except  that  devoted  to  the  speeches, 
the  tenth ;  for  whatever  be  did  was  done  then 
at  that  poiat  of  time,  leaving  ont  the  Kmory 
article,  which  relates  to  a  conversation  on  tbe 
moming  of  the  22d,  aad  which  I  also  should 
have  excepted  frem  these  observations.  What 
be  did  was  all  in  writing.  What  he  did 'was 
all  pnblie  and  official.  What  he  did  was  com- 
municated to  all  tbe  anthorities  of  the  Qovern- 
moot  having  relation  to  the  sofegwot.  There- 
fore yoa  have  at  once  ptopoeed  for  yoor  oon- 
sideraden  a  fault,  not  of  peasonal  deimq«,eocy, 
not  of  immorality  or  turpttode,  not  oae  that 
dispanges  in  the  judgment  of  m^uikind,  not 
oae  that  degrades  or  affects  the  position  of  tbe 
mole&otor;  it  is,  as  Mr.  Sesaior  VfiLUAUB 
tmly  said,  a  "aew  (^bnsa,"  also,  a«  offense 
"not  involving  tarpitade,  aad  rather  of  a 
political  ebaoMter." 

^  MoW)  too,  apoa  these  pioctfs  the  offense  car- 
ries no  oonseqaeoces  beyand  what  its  astioa 
iadicatM,  to  wit:  &  chaage  ia  the  head  of  a 
DepartOMnt.    It  is  not  a  ohaage  of  the-  De- 

Krtmeat.  It  is  not  an  attempt  to  wrest  a 
ipartmoBt  or  mp^y  an  ofiice  almost  tbe  laiw, 
contrary  to  tbe  ragolatioasof  tbe  OovemiMttt, 
and  torn  its  power  against  Ae  safety  or  peaoa 
o£  the  StaU;  not  in  the  least.  Whatwrer  im- 
agiaauoos  may  attest,  wbatewer  invective  and 
opprobrtam  mi^  intimate,  tha  fiaet  ia  that  it 
had  BO  other  otyect,  hod  oo  otber  plaa,  woold 
bavehadnoothnreoaseqiaanaas — InManwithia 
the  limits  of  this  indictmaat  aiad  of  this  proof-— 
than  to  nbstitate  for  Mr.  Slaatoa  seme  othar 
citiaen  of  tbe  United  States  that  by  and  with 
the  advice  and  consent  of  tbe  Senate  should  be 
approved  for  that  Ugh  place,  or  to  fill  it  until 
that  advice  and  oonsent  obaold  ba  given  by 
soma  legal  adtM<«rtm  bolder  of  the  ottce,  not 
fiUiag  it,  bat  discharging  its  duties. 

i£,  then,  the  removal  had  been  effeote^  if 
the  effort  to  iuaert «  conatitational  aathority 
by  the  Piesideat  bad  bean  effieetoal,  no  |>ra- 
tease  is  made,  or  can  ba  made,  that  onythiag 
■waald  have  been  aooeai^Aed  that  oould  be 
oonsiderad  as  a  torain^  of  tbe  GlovemaieDt  or 
any  bnwch  of  its  aerviee  out  ot  the  ai^ort^ 
of  law.  Neither  did  it  in  porpose  or  oonso- 
mtencas  involve  any  obanea  in  the  policy  of  the 
Exeootive  af  tbe  Uaitad  States  in  the  War 
Departmeat  or  ia  its  managemeat.  Whatever 
there  might  hav«  been  of  fisvor  or  support  in 
pabltc  opinion,  ia  poUtieal  opinion,  in  the 
wishes  aad  feelings  of  tbe  Cbi^reaaes  ef  the 
United  States  in  &vor  of  Mr.  Stanton  for  that 
MMt,  aod  however  well  deserved  all  that  might 
be,  Seaatora-coaitot  refase  to  aoderslond  that 
that  does  not  furnish  a  reason  why  the  oSense 
committed  by  a  change  of  the  head  of  a  Deport- 
ment should  be  exaggerated  into  a  crime  against 
the  safe^  of  the  State. 

But  J  think  we  ao^rgo  farthw  than  that,  and 
say  that  however  great  may  hanre  been  the 
credit  vnth  the'  Hoaees  of  Congress  and  with 
the  people  or  with  tbe  men  of  his  own  party 
whieb  the  Secretary  of  War,  Mr.  Stanton, 
enjoyed,  it  cannot  be  denied  that  there  was  a 
^eaoral  and  substantial  concurrence  of  feeling 
in  this  body,  among  all  the  public  men  in  the 
service  of  the  Oovemment,  and  among  the 
citizens  in  general,  that  ihe  situation  disclosed 
to  pnblie  view  and  public  criticism  of  an  antag- 
onism between  the  head  of  a  Department  and  the 
President  of  the  United  States  was  not  suitable 
to  the  public  service,  and  was  not  to  be  encour- 
aged as  a  situatioo  in  the  condoct  of  the  execu- 
tive government,  and  that  there  was  a  general 
'  >n  among  tlionghtful  and  coottderate  peo- 

Ebat  however  ranch  the  politics  of  the 
taiy  of  War  might  be  regarded  aa  better 


than  the  pelitios  of  the  President,  if  wn  would 
uphold  toe  frame  of  goserauHMit  and  recogsiza 
the  official  rif;hts  that  belong  to  the  two  poH- 
ttoos,  it  was  a  liiir  cuxl  just  tiling  for  tlie  Pre.si- 
dent  to  expect  that  the  retirement  should  take 
place  OB  the  part  of  tlie  Secretary  rather  than 
that  he,  the  President,  should  be  driven  to  a 
forced  reaigaatioa  himself,  or  to  tbe  aeoessity 
of  being  maimed  and  crippled  hi  the  conduct 
of  the  public  service. 

It  fi>llows  oeceesarily,  then,  that  the  whole 
criminality,  in  act,  in  purpose,  and  in  conse- 
quence, tmt  in  this  general  survey  we  can 
attach  to  tbe  imputed  oAose,  is  a  formal  ooa- 
travention  of  a  statute.  I  will  not  say  bow 
orimiaal  that  may  be.  I  will  not  say  whether 
aboolate,  uodeviating,  inflexible,  pemct  obe- 
dienoe  to  every  law  of  the  iand  may  aotba 
exacted  under  the  penalty  of  death  irora  ev«rp< 
body  boMiag  pnbue  station.  That  is  matter 
of  jndgment  for  legislators :  but  nevertbelesa 
the  morality,  ihe  policy,  the  quality  of  the 
traneaotion  cannot  be  otherwise  ofieoted  than 
■o  far  as  the  aetoal  ponishmeats  of  the  statut* 
are  made  applicable.  When  yon  cooaider  that 
this  new  low,  thns  passed,  really  "  reeenna 
tbe  whole  action  of  this  Governmeat"  in  tha 
kognage  of  Seaators  and  Kepreseatatkres  who 
spake  in  its  behalf  daring  its  passage  ^  that  in 
the  langnaga  of  tbe  some  debaters  it  ''rerolai 
tioaiaasthepraetioeof  tbeGovemmant;"  aod 
when  yon  cooaider  that  tho  only  person  in  tbo 
United  States  tfait  this  kw,  in  respect  to  re* 
movnl  from  office,  was  intended  or  W  its  terwta 
oantd  affect  was  tho  Premdentof  the  United 
Blataa;  that  nobody  else  was  sobiact  to  tb« 
law;  that  it  was  mode  a  mle,  a  control,  a 
reotnunt,  a  maadota,  a dirootkmte  nobody  elee 
in  tbe  United  States  except  the  Preaideat,  joat 
as  distinctly  as  if  it  had  said  in  its  terms,  "  If 
tbe  President  ef  tbe  United  States  shall  remove 
from  offioe  be  shall  be  puniabed  by  fine  aad 
imptisanmaat;"  and  when  yoa  kao«rthat  by 
at  least  debated  and  disputed  contests  it  was 
•IsiBed  that  the  Presideat  of  the  United  Stats* 
had  the  right  to  remove,  and  that  aa  infaibit>p<| 
upon  that  right  was  a  direct  aasertiea  of  eea< 

Csiooal  authority  aimed  at  tho  President  in 
public  trust,  daty,  and  aatbority  of  oarvj^ 
ing  on  the  exoeotivo  gevomaMst,  yoo  can  then 
at  onoe  see  that  by  Or  necessary  ejcdueion.aod 
ooaolasioa,  hovoMr  _maeh  tbe  act  may  have 
been  against  the  law  in  fiu:t  as  en  subseqaenft 
jndgment  amy  be  held  by  tUs  or  any  other 
conrt,  yet  it  was  aa  act  of  that. nature,  for- 
bidden under  these  careomatanata,  and  to  b« 
attempted  aader  those  obligations  of  duty,  if 
attempted  at  all,  which  give  it  this  quali^, aad 
yaa  see  at  once  that  no  rhetoric,  that  ao  argu- 
aant,  that  no  politics  whatever  can  fix  upon 
tbe  offense,  completad  or  ottamptod,  nay  other 
aaali^  than  this  i  a  violation  of  »  law,  if  it 
said}  be  so  held,  in  SB|iportof  aad  in  obedienee 
to  the  higher  obligation  of  the  Coastitotioa. 
Whenever  anybody  pola  himself  in  that  post- 
tioB,  nobody  eon  make  a  crime  of  it  in  the 
moral  jadgmeot,  in  the  judioial  determination; 
In  sentence  aad  measure  of  punishment,  at 
least,  if  aot  in  formal  decinon  aad  judgment, 
no  man  can  aaake  a  crime  of  it. 

We  are  treated  to  tbe  most  extraordinary 
view  on  tbo  sntqect  of  violath^  what  is  ealled 
aa  anoonatitutioaal  law.  Why,  nobody  ever 
violates  aa  nnaoastitBtioaal  law,  because  there 
nover  is  any  such  obstacle  to  a  man's  action, 
freedom,  Mty,  right,  as  aa  uncooatitotioaal 
law.  The  questioa  ia  whether  bo  violatas  lawi, 
not  wbetbsr  be  violatea  a  written  paper  pnb- 
lisbad  in  a  statute-book,  bat  whether  he  vio- 
lates law ;  and  the  first  lessons  aader  a  written 
Constitation  are  and  mast  be  that  a  law  un- 
eoastitational  is  no  low  at  alU  Tbe  ieanied 
Maaagw,  Mr.  Boo9Wbi.l,  speaks  of  a  law  be- 
ing, possibly  be  sstya,  capable  of  being  annulled 
by  the  jndgment  of  the  Soprsme  Court.  Why, 
tbe  Supreme  Court  never  annuls  a  law.  There 
is  not  any  diflerence  in  the  binding  force  of 
the  law  after  tbe  Supreme  Conrt  has  annulled 
it,  as  he  calls  it,  from  what  there  was  before. 
The  Supreme  Court  lias  no  political  fonction  : 
it  bos  BO-authonty  of  will  or  power  to  aamu 
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*  Ukw.  It  has  the  &eal^  of  JB<^meiit,  to  dia- 
oem  what  the  Imv  is,  and  what  it  klwoys  kM 
been,  and  so  to  decUre  it. 

Apply  it  to  an  indictment  ander  this  very 
statute,  and  supposing  the  law  is  nncoBStita- 
tiooal  for  the  purpose  of  argament,  what  is  the 
tesalt?  Is  the  man  to  bo  punished  becaose  he 
kas  violated  the  law  and  the  Supreme  Coart 
hasBOt  as  yet  declared  it  anoonslitntional  ? 
No ;  be  comes  into  court  and  says,  "  I  hare 
violated  no  law."  The  statute  is  read;  the 
Constitation  is  read ;  and  the  judge  says, 
"  You  hare  violated  no  law."  That  is  the 
end  of  the  matter ;  and  he  does  not  want  to 
i4>peal  to  the  disoretion  of  the  court  in  the 
veasuie  of  paaishmeat  or  to  the  mercy  of  the 
Ejcecatira  in.  Ike  matter  of  pardon.  He  has 
4ene  what  was  right,  and  he  needs  to  mxak»  no 
Mwlogy  to  Congress  or  anybody  else,  and 
CoD^preas,  in  so  far  aa  it  has  not  protected  tiM 

ribiic  serrant,  rather  owes  an  apolo^  to  him. 
shall  consider  this  matter  more  rally  here- 
after ;  and  bow  look  at  it  only  in  the  view  of 
fixing  such  redaeed  and  necessarily  reduced 
estimate  of  the  criminality  imputed  as  makes 
it  impossible  that  this  should  be  an  impeach- 
able offense. 

Mnek  has  been  said  about  the  duty  of  Ae 
peo^e  to  obey  and  of  officers  to  execute  nn- 
ooostitationa)  laws.  I  efakim  for  the  President 
BO  greater  right  in  respect  to  a  law  that  oper- 
ates upon  him  in  his  public  dBty,and  upon  nim 
exclasively,  to  raise  a  qaestieti  undor  the  CSon- 
ititutien  to  deteranne  what  his  right  and  what 
kis  duty  is,  than  I  claim  for  ever^  citizen  in  his 
^▼ate  capacity  when  a  law  in&inges  upon  his 
constitstional  and  eiril  and  personal  rights; 
for  to  say  that  Congress  has  no  right  to  pass 
ttBCOBStitatioBal  laws,  and  yet  that  everybody 
is  to  obey  tkem  jnat  as  if  tbey  wece  constitB- 
tional  and  to  be  punished  for  breaking  them 
jast  as  if  they  were  coastitational,  and  to  be 
pmveated  from  raising  the  question  whether 
tkey  are  eoastitutional  by  penal  inflictions  that 
•re  to  &U  upon  them  whether  they  sneeeed  in 
paving  them  uneonstitotioual  or  not,  is,  of 
oenrse,  trampling  the  Constitution  and  its  de- 
fonae  of  these  who  obey  it  in  tke  dust.  Who 
will  obey  the  Constitation  as  against  an  act  of 
Congress  that  invades  it  if  the  act  of  Coagteas 
with  the  sword  of  its  justice  can  out  off  his 
kaad  and  the  Constitution  has  no  power  to  save 
kirn,  and  nothing  but  debate  hereafter  as  to 
whether  he  was  properly  jpanished  or  nob? 
Tke  ^ntlemen  neglect  the  first,  the  necessary 
•onditioBs  of  all  eonstitutional  government, 
when  they  press  upon  ns  argnsMnts  of  this 
■atnre. 

But  again,  the  form  alleged  of  infcaetion  of 
this  law,  whether  it  was  constitntioBal  or  nn- 
oonstitntioiial,  isBotSBck  as  to  bring  may  person 
within  any  imputation,  I  will  not  say  of  formal 
infraction  of  the  bw,  bat  of  any  violent,  wHlfol 
nse  and  extent  of  resistance  to  or  contempt  of 
the  law.  Nothing  was  done  whatever  but  to 
issue  a  paper  and  have  it  delivered,  which  pots 
the  ^ture  of  the  thing  in  this  condition  «Bd 
■othing  else:  the  ConstitntioB,  we  will  sup- 
pose, says  that  the  President  has  a  right  to 
remove  the  Secretary  of  War ;  tke  aot  of  Con- 
gress says  the  President  shall  not  remove  the 
Secretatyof  War;  the  President  aars,  "I  will 
issue  an  oBicial  order  whaeh  wili  niae  the  aaae 
question  between  my  conduct  and  the  statute 
that  the  statute  raises  between  itself  and  the 
Constitntioa. ' '  As  there  is  not  and  cannot  be 
and  never  should  be  •  refwrenoe  of  a  law  ab- 
atnctlf  to  the  revision  nnd  determination  of 
tke  Sapreme  Court  or  of  any  othw  coart,  which 
would  be  makiac  it  a  oonncU  of  revision  and 
of  superior  and  panmonnt  political  and  l^is- 
lative  autkority,  so  whan  the  Conatitntion  and 
a  law  are  or  areanppoaed  to  be  at  variance  and 
ineonaiatent  everybody  upon  whose  right  this 
inconsistency  intrudes  has  a  right  under  the 
naaal  ethical  conditions  of  conduct  of  good 
citiaenship  to  pnt  himself  in  a  position  to  aot 
under  the  Constitution  and  not  under  the  law. 
And  thus  the  President  of  the  United  States, 
as  it  is  all  on  paper  thus  far — the  Constitation 
is  «B  pnpec,  the  law  is  on  papar— ^iaanea  an 


order  on  paperwhiok  is  but  an  •ssertieB<rf'tke 
Constitntioa  and  a  denial  of  the  law,  and  that 
paper  has  le^t  validity  if  the  Conatitntion  ana- 
tains  it,  and  18  legally  invalid  and  ineffeetoal,  a 
mere  imbtlU  tdum,  if  the  law  prohibits  it  aiad 
the  law  is  conformed  to  tbe  Constitution. 
Therefore  it  appears  that  nothing  was  done 
bat  the  mere  course  and  process  of  the  exer- 
^se  of  right  claimed  under  the  Constitution 
without  force,  without  violence,  and  making 
nothing  but  the  attitude,  the  assertion  which, 
if  questioned,  might  raise  tke  point  fwjadicial 
determination. 

Now,  Senators,  yon  are  not,  von  cannot  be 
unfamiliar  with  the  principle  of  our  criminal 
law,  the  geod  sense,  the  common  justice  of 
which,  aluongh  it  sometimes  is  pushed  to  ex- 
tremes, approves  itself  to  every  noneat  mind, 
that  criminal  punishments,  under  any  form 
of  statote  definitions  of  crime,  shall  never  be 
made  to  operate  upon  aets  even  of  force  and 
violation  that  are  or  honestly  may  be  believed 
to  be  done  under  a  claim  of  right.  It  is  for 
this  purpose  that  the  onimtM,  the  intent,  the 
«nimu»fwrandi  in  case  of  larceny,  the  malice 
prepense  in  a  case  of  murder,  the  intent  ne- 
cessary in  every  crime,  is  made  the  very  sub- 
stance of  the  crime,  and  nothing  is  folt  to  be 
more  oppressive,  and  nothing  has  fewer  prece- 
dents in  the  history  of  our  legislation  or  of  onr 
judicial  deciHons,  than  any  attempt  to  coerce 
the  assertion  of  peaceable  and  civil  claims  of 
right  by  penal  enactments.  It  is  for  that  rea- 
son that  onr  communities  and  our  law-givers 
have  always  frowned  upon  any  attempt  to 
coerce  the  right  of  appeal  under  any  restric- 
tions or  any  penalties  of  costs  of  a  character 
oppressive.  Civil  rights  are  rights  valuable 
and  practical  just  aoeording  as  people  can  avail 
themselves  of  them,  they  aeeping  the  peace ; 
and  the  moaKnt  you  pnt  the  coercion  of  pnn- 
ishnwntupon  tke  assertion  of  a  right,  a  claissed 
right,  in  a  manner  not  violating  we  peace  and 
not  touching  the  pnblic  safety,  you  infinnge 
one  of  the  necessary  liberties  ot  every  oitisen. 

Although  I  confess  that  I  feel  great  reluc- 
tance, ana  it  is  contrary  to  my  own  taste  and 
judgment  very  mnoh  to  mingle  what  is  but  a 
low  level  of  illustration  and  aigament  with  so 
grave  and  general  a  subject  as  deterainingtbe 
dimensions  and  qualities  of  an  impeachable 
offense,  yet,  on  the  other  hand,  ^y  after  day  it 
is  pressed  upon  yon  that  a  formal  violation  of 
a  statute,  although  mode  under  the  claim  of  a 
constitutional  right  aad  dnty  honestly  felt  and 
possessed  by  the  President,  is  nevertheless  a 
ground  of  impeachment,  not  to  be  impeded  or 
prevented  by  any  of  these  eoosideratiens ;  and 
kenoe  I  am  induced  to  ask  your  attention  to 
what  is  but  aa  illustration  of  tke  general  prin- 
ciple, that  penal  laws  shall  not  be  enforced  in 
f^;ard  to  an  intent  which  is  governed  by  aelaim 
of  right.  And  this  singular  case  occurred : 
a  poacher  who  bad  set  bis  wires  within  the 
domain  of  a«lord  of  tke  manor  had  caught  a 
pheasant  in  his  wires ;  the  gamekeeper  took 
possession  of  the  wire^  and  of  the  dead  pheas- 
ant, and  then  the  poacher  t^iproaches  him  by 
threats  of  violence,  which  would  amount  to 
roUiery,  not  larceny,  takes  from  him  the  wires 
and  the  dead  pheasant,  and  ths  poachersitnated 
in  that  way  on  other's  dominions,  and  tkus put- 
ting himself  ina  condition  where  thehnmanity 
of  the  law  can  hardly  reach  and  protect  him,  is 
brought  into  qaesdon  and  triea  for  robbery ; 


oroognt  uto  qaesuot 
and  Vanghan,  JktKMs, 


says: 


If  the  priaonar  demanded  the  wires  nniar  the 
honest  imprcaion  that  he  had  a  right  to  them, 
though  he  micht  be  liable  to  a  trespus  in  setting 
them,  it  woola  not  be  s  robbery.  The  gamekeeper 
liad  a  right  to  take  them,  and  when  so  taken  they 
never  could  have  been  recovered  from  him  by  the 

Sriaoner;  ret  still,  if  the  prisoner  acted  under  the 
oneet  belief  that  the  property  in  them  oontinued  in 
himealf,  I  ttiink  it  ianet  a  robbaiy.  If.  however,  ho 
used  it  merely  as  a  pretense,  it  would  be  robbery. 
The  qaestion  for  the  Jury  is,  whether  the  prisoner 
did  honestly  believe  he  had  a  property  In  the  snares 
and  pheaaaat  or  not."— 1  SutM  oa  CVwm*,  872. 

Thna  does  the  criminal  law  of  a  free  people 
distinguish  between  technical  and  actual  fault ; 
and  wnat  mean  the  guarantees  of  tke  Conati- 
tntion, and  what  mean  the  principlea  and  the 
habits  of  Engliak  iib«rty,tbat  wiU  not  aUow 


aitybody  enjoying  those  liberties  to  be  dnwn 
into  question  criminally  upon  any  technical  or 
formal  view  of  the  law  to  be  administered  by 
hide-bound  authority  or  judges  established  and 
devoted  to  the  prosecution  of  crime;  what 
mean  those  fundamental  provisions  of  onr  lib- 
erty, Aat  no  man  shall  be  pot  on  trial  on  on 
accusation  of  crime,  though  formally  commit- 
ted, unless  the  grand  jury  shall  choose  to  bring 
him  under  inculpation,  and  that  when  thus 
brought  under  incnlpation  he  ritall  not  be  con- 
demned by  any  jnage  or  magistrate,  but  tke 
warm  and  living  condemnation  of  his  peen 
ahall  be  added  to  the  judicial  determination, 
or  he  shall  go  free?  Surely  we  have  not  for- 
gotten onr  rights  and  our  liberties  and  upon 
what  tkcnr  rest,  that  we  should  bring  a  Presi- 
dent of  tke  United  States  under  a  formal  ap- 
paratus of  iron  operation  that  by  necessity  if 
yon  set  it  agoing  shall,  without  crime,  without 
fault,  without  turpitude,  without  moral  fanlt 
even  of  violsaing  a  statwte  that  he  believed  to 
be  a  statute  binding  upon  him,  bring  about 
this  monstrous  concuision — I  do  not  mean  in 
any  condemnation  of  it,  but  monstrous  in  its 
dimensions— of  depriving  him  of  his  office  and 
Uie  people  of  the  country  of  an  execative  head  T 

Mr.  CONKLING.  Mr.  President,  I  move 
an  intermission  of  fifl»en  minutea. 

The  motion  was  agreed  to ;  and  at  tke  ex- 
piration of  the  recess  tke  Ckief  Justice  reanoaed 
the  chair  and  eallsd  the  Senate  to  order. 

Mr.  EVARTS.  I  am  quite  amazed,  Mr. 
Chief  Justice  and  Senatora,  at  the  manner  in 
which  tbeae  learned  Manager*  are  dispoaed  tn 
bear  down  upon  people  thatobey  the  Constita- 
tion to  the  neglect  or  avoidanoe  of  a  law.  It 
ia  the  eommoaest  duty  of  tke  profeasion  to  ad- 
vise, it  is  the  eommwieat  duty  of  tke  profoo- 
sioB  to  maintain  and  defend  tke  violation  of  a 
law  in  obedience  to  the  Conatitntion ;  and^  ia 
the  case  of  an  officer  whose dntyis  ministerial, 
whose  whole  obl^otion  in  his  official  capacity 
is  to  exaonte  or  to  give  free  orarse  to  a  law, 
even  when  the  law  does  not  bear  at  all  upon 
him  or  his  rights,  the  offioer  may  appeal  to 
the  courts  if  ^  acts  in  good  tutk  and  for  the 
purpose  of  the  pnblic  aervige,  and  with  a  'riew 
of  aseertoiniBg  by  the  ultimate  tribunal  m 
season  to  proveat  pnbiie  misokiefs,  whether  the 
Constitution  or  the  law  is  to  be  the  rale  of  kis 
eonduot  and  wketker  they  be  at  variance. 

Let  me  ttk  your  attention  to  a  cose  in  Sel- 
den's  Rcforta  m  the  New  York  osnrt  of  w- 
peato,  (8  Setden,  page  9,)  the  oaae  of  Newell, 
the  auditor  of  the  canal  department,  in  error, 
against  tke  People.  The  oonatitntien  of  tke 
State  of  New  York  oontains  provisions  restrict- 
ive npon  the  M^Mteity  or  power  of  the  Legisla- 
ture to  ineur  public  debt  The  L^islatare, 
deeaaing  it,  however,  within  ita  right  to  niae 
monev  for  the  completion  of  tke  canals  npoa 
a  pledye  of  tke  oonola  and  their  revenues,  aot 
includwg  what  may  be  called  the  personal 
obligotioa  of  the  State,  a  dry  mortgage  as  it 
were,  not  involving  debt,  bat  tmlj^  carrying  the 
pledge,  undertook  to  and  did  loiae  a  kiaa  of 
16,000,000.  Mr.  Newell,  tke  coaai  auditor, 
when  a  drafk  was  drawn  npon  him  in  kis  offi- 
cial capaoity,  which  it  became  kim  as  a  minis- 
terial offieer,  obedient  to  tke  law,  to  honor  and 
proceed  upon,  refused  it  honor,  and  raised  the 
qnestioa  whether  this  aot  was  oonatitntioBal. 
Well,  BOW,  be  ooght  to  have  been  impeached  1 
He  ooght  to  hovehad  the  Senate  and  the  eoatt 
of  ap]MaIs  of  New  York  convened  on  him  and 
been  removed  from  offioel  The  idea  of  a  canal 
auditor  setting  himself  up  against  wkat  tke 
learned  Monwar  calls  law  I  He  aei  himself 
up  in  favor  ot  law  and  againat  its  eonti<avea> 
tion,  and  the  question  was  oanried  through  tke 
aopremo  court  of  that  State,  and  die  siqtroflie 
court  of  that  State,  deeidod  tkat  tke  law  was 
constitutional,  but  upon  an  an***^  ^  ^^  oourt 
of  appeals  that  court  held  it  uaoonstitational, 
and  the  $6,000,000  loan  was  reeled  away  as  a 
leroll,  needing  to  be  fortified  by  an  indemnify- 
ing proceeding  amending  the  constitution  and 
extending  its  provisions. 

Now,  I  should  like  to  know  if  the  President 
of  (ke  Uaited  States^  wko  kos  takM  OB  ootk  to 
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preserve,  protect,  and  defend  the  ConstitotioB 
of  the  United  Sl«tea,  in  reference  to  a  law  that 
is  made  over  his  head  and  on  bis  right,  and 
over  and  on  nothing  dse  in  this  nation,  cannot 
appeal  to  the  OonsUtntion  ?  And  when  he  does 
inake  the  appeal  is  the  CoDstitotion  to  answer 
him,  through  the  Honae  of  Representatives, 
"  Weadmit,forarKnment,  that  the  lawisnacon- 
atitational;  we  admit  it  opeiates  on  yoa  and 
jonr  tmst-rigfat,  and  nothing  else ;  we  admit 
that  joa  were  going  to  raise  the  constitutional 
<luestion,  and  yet  the  process  of  impeachment 
is  the  peril  under  which  von  do  tht^  and  its 
ax  is  to  cnt  off  your  head  for  questioning  aa 
unconstitutional  law  that  operates  upon  your 
right  and  contravenes  that  Constitution  which 
you  have  sworn  to  protect  and  defend  in  every 
department  of  the  (iovemment,  on  and  for  the 
Lf^lature,  on  and  for  the  judiciary,  on  and 
for  the  people,  on  and  for  the  executive  power?' ' 
How  will  our  learned  Managers  dispose  of  this 
case  of  Newell,  the  auditor,  against  the  people 
of  the  State  of  New  York— a  worthy,  an  up- 
right, a  useful,  a  prosperous  assertion  in  the 
common  interest  and  for  the  maintenance  of 
the  constitution,  of  a  dnty_  to  the  people? 

And  are  we  such  bad  citizens  when  we  ad- 
vise that  the  Coastitutioa  of  Uie  United  States 
Bwy  be  upheld,  and  that  anybody,  without  a 
breach  of  the  peace  and  in  an  honest  purpose, 
may  make  a  case  that  the  instance  may  be 

£' ven  whereby  the  jud^ent  of  the  eourt  may 
>  had  and  the  Constitution  saved  from  viola- 
tion ?  Not  long  since  the  State  of  New  Y<nrk 
passed  a  law  laying  a  tax  on  brokerage  sales 
la  the  city  of  New  York  of  a  half  or  three 
fourths  per  (eat.  on  all  goods  that  should  be 
■old  by  brokers,  seeking  to  raise  for  the  reve- 
■ne  purposes  of  the  Slate  of  New  York  about 
tan  million  dollars  on  the  brokers'  sales  of 
Mierchandiae,  which  sales  distribote  through 
the  operations  of  that  emporium  the  oommeree 
of  the  whole  oonatry  for  consumption  through 
stll  the  States  of  the  Union.  Yoar  sugar,  your 
t«a,  yoor  coffoe  that  you  consume  in  the  valley 
of  the  MississiiHii  was  to  be  made  to  pay  a  tax 
in  the  city  of  New  York,  to  support  the  State 
of  New  York  in  its  government  by  that  tax ; 
•nd  they  made  it  penal  for  any  broker  to  sell 
without  giving  a  bond  and  payiag  the  tax.  Was 
it  ver^  wicked  for  me  when  all  the  brokers 
were  in  this  distress,  to  advise  them  that  the 
■hortest  way  to  settle  that  matter  was  not  to 
give  the  bond ;  and  when  one  of  them,  one  of 
the  most  respectable  citizens  of  the  city,  was 
indicted  by  the  grand  jury  for  selling  coffee 
without  giving  a  bond,  and  it  came  betore  the 
courts,  instead  of  having,  as  I  supposed  when 
I  gave  m^  advice,  to  come  up  to  the  Supreme 
Court  of  the  United  States,  to  vindicate  the 
Constitution  of  the  United  States,  I  bad  the 
good  fortune  to  succeed  in  the  court  of  appeals 
of  the  State  of  New  York  itself,  that  court 
boldiug  that  the  law  was  unconstitutional,  and 
the  indUtment  failed.  .  Was  I  a  bad  dtison  for 
aaving  the  Coastitation  of  the  United  States 
•gainst  these  infractioos  of  law  7  Was  the  de- 
fendant in  the  indictment  a  bad  oitisba  for 
undertaking  to  obey  the  Constitution  of  the 
United  States?  Where  are  your  constitutional 
decisions— McCuUoch  vs.  Maryland;  Brown 
M.  Maryland;  the  bank-tax  eases — idl  these 
instances  by  which  a  constitution  is  arrayed 
for  the  protection  of  the  ri|[hts  wUeh  itseoures  7 
It  is  always  by  instances,  it  is  always  by  acts, 
nnd  the  only  ethical  condition  is  that  it  shall 
be  done  without  a  breach  of  the  peace  and  in 
good  faith. 

flow  is  it  with  people  in  office  that  vi^ate, 
sometimes,  this  law?  Is  it  true  that  they  must 
necessarily  be  punished  for  it?  Mr.  Lincoln, 
before  the  "  invasion"  or  "insurrection"  broke 
out,  had  raised  the  case  of  the  Constitution 
£br  the  suspension  of  the  kabeaa  eorput,  un- 
dertook to  arrest  a  mischief  that  was  going  on 
at  Key  West,  where,  through  the  forms  of 
peace,  an  attack  was  made  upon  the  Govern- 
ment fort  there  through  the  liabeai  corput. 
An  excellent  way  to  take  a  fortl  I  do  not 
know  whether  the  honorable  Manager,  [Mr. 
Butler,]  who  is  so  good  a  h^wyer,  tried  that  in 


all  his  military  experience  or  not,  [laughter  j] 
but  the  habtai  corpus  was  resorted  to  Sown  ra 
Florida  to  empty  that  fort  of  all  its  soldiers, 
and  was  succeeding  admirably.  A  judge  issued 
the  AoAeos  corpus;  the  soldier  was  brought 
out,  and  then  ne  was  fiee:  and  so  (he  tort 
would  have  been  taken  by  htibeas  eorpu*. 
President  Lincoln  suspended  the  kcAeas  eor- 
pu*, violating  the  law,  violating  the  Constitu- 
tion. Should  he  have  been  impeaebed?  Is  it 
necessary  that  a  man  should  oe  impeached? 
What  did  he  do?  He  suspended  it  by  procla- 
mation of  the  10th  of  May,  1861,  to  be  fonnd  in 
volume  twelve  Statntes-at- Large,  page  1260; 
and  at  the  opening  of  the  next  session  he  re- 
ferred to  the  &ot  that  the  legalitv  of  the  meas- 
ures was  questioned,  and  said  they  were  ven- 
tured upon  under  a  public  neoessity,  and  sub- 
mitted to  the  judgment  of  Congress  whether 
there  diould  be  legislation  or  not.  That  is 
fonnd  oix  pages  12  and  13  of  the  Senate  Jour- 
nal, first  session,  Thirty-Seventh  Ooagrees, 
1861. 

There  were  various  other  aets  of  this  great, 
heroic,  good  President — the  arrest  of  the  mem- 
bers of  we  Legislature  of  Maryland,  never  jus- 
tified by  any  law  or  any  constitntion  that  I 
know  of,  bat  wholly  justified  by  duty  to  the 
country.  And  it  so  happens,  what  every 
statesman  knows  as  the-experience  of  govern- 
ment, that  puMie  action  is  to  be  judged  by 
public  men  and  pablic  officers  as  private  ac- 
tions are  to  be  judged  by  private  men,  accord- 
ing to  the  quality  of  the  act,  whether  it  shall 
be  impeached  or  whether  it  shall  be  indemni- 
fied. 

I  do  not  seek  this  argument  as  going  further 
than  to  meet  the  neoeesity  which  I  understand 
these  learned  Managers  put  forth  tiiat  an  in- 
fraotion  of  a  statute  must  carry  out  of  office 
an^  President  of  the  United  States  who  is  so 
guilty.  Why,  the  very  next  statute  in  the  book 
before  me,  after  the  civil-office-tennre  act,  on 
page  282  of  the  volume,  is  an  aet  to  declare 
valid  and  conclusive  certain  proclamations  of 
the  President  and  aots  done  in  pursuance 
thereof,  or  of  his  orders,  for  the  suppression 
of;khe  late  rebellion  a^Uost  the  United  States. 
The  military  commissions  had  been  declared 
inv^d  by  the  Supreme  Court,  and  we  have  an 
act  of  indemnity  covering  a  multitude  of  for- 
mal, technical  sins  by  indemnity  and  protec- 
tion to  have  the  same  effect  as  if  the  law  had 
been  passed  before  they  were  performed.  Se, 
therefore,  this  dry,  dead  interpretation  of  law 
and  duty  by  which  act,  act,  act,  nnq«alified, 
unsorutinized,  unweighed,  uaaaeasured,  is  to 
form  the  basis  of  necessary  action  of  the  guil- 
lotine of  impeachment,  disappears  wholly  un- 
der the  clear,  bright,  and  honest  light  which 
true  statesmanship  sheds  upon  the  subject. 

I  may  as  conveniently  at  this  point  of  the 
argument  as  at  any  other  pay  some  attention  to 
tiie  astronomical  punishment  which  the  learned 
and  honorable  Manager  [Mr.  BotrrwnLL]  thinks 
should  be  applied  to  thie  novel  case  of  im- 
peachment of  the  Precedent.  Cicero,  I  think  it 
IB,  who  says  that  a  lawyer  should  know  every- 
thing, for  sooner  or  later  there  is  no  &et  in 
history,  in  science,  or  of  human  knowledge  that 
will  not  come  into  play  in  his  arguments. 
Painfully  sensible  of  my  ig^orauce,  being  de- 
voted to  a  profession  whieh  "sharpens  and 
does  not  eidarge  the  mind."  [laughter,]  I  yet 
can  admire  without  envy  the  superior  knowl- 
edge evinced  by  the  honorable  Manager.  la- 
deed,  upon  my  soul,  I  believe  he  is  aware  of 
an  astronomical  fact  which  many  professors  of 
thatscience  are  wholly  i^n<»ant  oL  But  never- 
theless, while  some  of  his  honorable  colleagues 
were  paying  attention  to  an  unoccupied  and 
unappropriated  island  on  the  surface  of  the 
seas,  Mr.  Manager  Boi;TWBU.r  more  ambitions, 
had  discovered  an  nnteoaoted  and  un^fipro- 
priated  region  in  the  skies,  reserved,  he  would 
nave  us  Uiink,  in  the  final  councils  of  the 
Almighty,  as  the  place  of  punishment  for  con- 
victed and  depoiaed  American  Presidents. 
[Laughter.] 

At  first  I  thought  that  his  mind  had  become 
so  "enlarged"  wat  it  was  not  "sharp"  enough 


to  observe  that  the  Constitntion  had  limited 
the  paniahment ;  bat  on  reflection  I  saw  that 
he  was  as  legal  and  logical  as  he  was  ambitions 
and  astronomical,  [laughter,]  for  the  Consti' 
tntion  has  said  "  removal  from  office,"  and 
has  pat  no  limit  to  the  distance  of  the  removal,, 
[laughter,]  so  that  it  may  be,  without  shed- 
ding a  drop  of  his  blood,  or  taking  a  penny  of' 
his  proper^,  or  ooafining  his  Kmbs,  instant 
removal  from  office  and  transportation  to  the 
skies.  [Laughter.]  Truly,  thw  is  a  great  un- 
dertaking ;  and  if  the  lenmed  Manager  eani 
oalygetover  the  obstacles  of  the  laws  of  nature 
the  ConstittttioB  will  not  stand  in  his  way.  He> 
can  contrive  bo  method  bnl  that  of  a  oonvnl' 
sien  of  the  earth  that  shall  project  the  deposed' 
President  to  this  infinitiriy  distauit  space ;  bat 
a  shock  of  natare  of  so  vast  an  energy  and  finr 
so  great  a  result  on  him  mioht  nnsettle  even 
the  footing  of  the  firm  meinbers  of  Congiees. 
We  certainly  need  not  resort  to  se  perimis  a 
method  as  thab  How  shall  we  aecompKsh  it? 
Why,  in  the  first  place,  nobody  knoww  where 
that  space  is  but  the  Warned  Manager  him- 
self, and  he  is  the  necessary  deputy  to  exeeate 
the  judgment  of  the  court.     [Lau|^ter.  ] 

Let  it  then  be  provided  that  in  oaae  irf'  y4«r 
sentence  of  deposition  and  removal  from  office 
the  honorable  and  astronomical  Manager  shall 
take  into  his  own  hands  the  exeention  of  the 
sentence.  With  the  President  made  fest  to 
his  broad  and  strong  skooMerSj  mid,  having 
already  essayed  the  flightby  imagiiMtioB,  better 
preparad  than  anybody  eoe  to  exeente  it  in 
fbra,  taking  the  advantage  of  ladders  as  fkr 
as  ladders  will  go  to  the  top  of  this  great  Capi- 
tol, and  spnining  then  with  bis  fec^  the  erest 
of  Liberty,  let  him  set  out  npon  his  flight, 
[langhter,]  while  the  two  Hooses  of  Cet^rsss 
and  all  the  people  of  the  United  States  shall 
shont  "  Sie  iivr  ad  astro."     [Laughter.] 

But  here  a  distressing  doubt  strikes  me ;  how 
will  the  Manager  get  baek?  [Laughter.]  He 
will  have  got  Sup  Myond  the  reach  of  gravita- 
tionto  restore  him,  and  so  aml^tious  a  wing 
as  his  could  never  stoop  to  a  downward  flight. 
Indeed,  aa  he  passes  throngh  the  eonstoHations, 
that  fiMnous  c^nestion  MT  Carlyle  l^  which  he 
deridce  the  kttleness  of  hnman  affiiira  npon 
the  scale  of  the  measure  of  the  Heav«ns, 
"-What  thinks  Bliotes  as  he  drives  his  hunting 
dogs  up  the  senith  in  their  leash  of  sidereal 
fire?"  will  force  itself  aa  his  notice.  What, 
indeed,  would  Bootes  think  of  this  new  con- 
stellation?   [Laughter.] 

Besides,  reacUngthlsapaoe,  beyond  the  power 
of  Conprns  evea  '*  to  sead  for  persons  and 
papers,"  [laughter,]  how  shall  he  retara,  and 
now  decide  in  the  contest,  tkete  beoome  per- 
sonal and  perpetaal,  the  struggle  of  strength 
between  him  and  the  President  ?  [Laoghter.  ] 
In  tiusnew  revolution,  thus  estabHned  forever, 
who  shall  decide  which  is  the  sun  and  which  is 
the  moon  ?  Who  deteraHnethoonly  soieiitific 
test  which  reflects  the  hardest  open  the  other? 
[I^irittor.] 

If  1  have  been  saetnesfal  at  all  in  determin- 
ing the  general  latkode  of  the  imputed  oflfeose 
as  iM>t  bringing  it,  ander  the  ctroamstanees 
which  this  evidence  attaches  to  it,  to  the  quality 
and  grade  of  impeaehaUe  ofleases,  I  may  now 
be  prepared,  and  I  hope  with  some  eommend- 
aMe  brevity,  to  aotice  what  I  yet  regard  as  im- 
portant to  the  course  of  my  argument,  and 
what  I  assigned  as  the  seooad  topic  ef  it,  to 
show  that  aU  eUe  is  poUtieal ;  hot  I  wish  to 
draw  yoor  attention  a4ao  to  what  I  think  is  a 
awtter  of  ffnaJt  moment,  a  matter  of  great  con- 
cern and  inflaanae  for  all  statasmea,  and  for 
all  lovers  of  the  Goastitatioa  and  of  the  coun- 
try— to  the  partienlar  eirenmstaiiees  under 
which  the  two  departments  of  the  Government 
now  brought  in  controversy  are  placed.  I 
•peak  net  of  penons,  but  of  the  aotaal  consti- 
tutional possession  of  the  two  dwpartments. 

The  office  ef  President  of  the  United  States, 
in  the  view  of  the  framers  of  the  Oonstitation, 
and  in  the  experience  of  our  national  history, 
and  in  the  esteem  of  the  people,  and  in  the 
ambition  of  all  who  aspire  to  that  great  place 
by  worthy  moans,  is  an  ottee  of  gaeat  trast 
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and  power.  It  baa  great  power*.  'Fhe^  are 
BOt  Hiotiarchteal  or  trading  to  monarcby,  be- 
cause the  tenure  of  the  office,  its  source  of 
original  commissioD,  and  its  retarn  of  the 
trast  to  those  who  cootroi  it,  and  its  nmen»- 
bility  under  the  Co»rtitatio&  to  this  process 
of  iin  peach ineDt  and  the  autlioritj  of  Oongress, 
save  It  Irora  being  at  stl  danseroas  to  the  lib- 
erties of  the  aiktion.  Yet  it  is,  and  is  intended 
to  be,  an  ofiiee  of  great  authority,  and  the 
ConstitatioB  ia  its  eodrdinote  department  can- 
not be  sustained  withoat  maintairang  all  the 
authority  that  the  Cionstitattoo  has  intended 
tat  this  execntive  oKee.  Bat  it  depeads  for 
its  place  in  the  Cbnstitulios  upon  the  faet^  the 
pcactioal  Csct,  that  its  aathonty  is  committed 
by  tbesoffraga  of  the  people,  and  t^at  when 
4hit  aathority  is  exerted  it  is  not  by  individaal 
porpeae  or  will,  or  npon  the  mere  strength 
whiefa  a  eingle  iodivioBal  can  oppose  to  the 
coiieotive  power  of  the  Congress  of  the  United 
States.  It  is  becaam  and  as  At  people,  who 
by  their  suffrage  hare  raised  the  President  to 
his  plaee,  are  behind  Mm,  holding  up  bis  hands, 
•peaking  with  his  votee,  sastaimng  hist  in  his 
high  duties,  that  the  President  has  the  place 
Mid  oao  maiDtaiB  it  kinder  the  CoBsdtutioo. 

This  great  power  is  safe,  then,  to  the  people 
for  the  leamns  I  have  stated,  and  it  is  safe  to 
the  Frcsideat  becaase  the  people  are  behiod 
him  and  hare  just  exhibited  their  oonfidenoe 
by  the  saffimgetfaatlMW  promoted  him.  When, 
however,  ^as,  ear  Conttitatioa  comes  to  this 
trial  Uiat  oae  is  lifted  to  the  preaidenttal  office 
who  iias  a«t  received  the  safffage  of  the  people 
for  that  offise,  then  at  ooca  ^toord^  dialoc*- 
tioa,  deficiwcy,  difihiater  show  tbeoMelves; 
then  at  oDoe the  great  powetsof  the  office  which 
were  eomoaaot  with  a  free  Constitotioo  and 
with  the  sapgremaoy  of  popaiaT  will,  by  the  fact 
that  for  a  brief  term  the  breaUi  of  life  of  the 
coMtiniriag  favor  of  the  pet^le  gave  them  effi- 
oacy  and  stren^h,  find  ■•  snpport  In  fact. 
Then  it  is  that  in  the  oriticisoig  of  the  press, 
in  the  estimates  of  public  men,  in  the  views  of 
the  people,  these  great  powers,  strictly  ia  trust 
asd  ari^ia  the  Oonatitution,  aeam  to  be  despotic 
and  peteonaL  And  tfcea,  if  we  will  give  dne 
foroe  to  another  diffioalty  that  our  system  of 
Tteiosw  politics  has  iotsouced,  and  that  is  that 
in  the  DOBUBatioa  fbr  the  two  offices,  selecting 
•Iwnya  i^e  tMeleaderof  the  popular  sentiment 
of  toe  time  fbr  tha  place  of  President,  we  look 
abont  for  a  candidate  for  the  Vice  Presidency 
to  attract  minority  and  to  assuage  diSerenoes 
aad  to  bring  in  ineoaaistent  support,  and  make 
hiai  different  froa  the  Prendent  in  political 
yoeitioB  aad  in  general  ciraomstaoces  for  p<^- 
vlar  snraort,  aad  coople  with  the  fact  that  I 
have  spoKea  of  is  the  Coaatitation  and  which 
belong  to  it  this  vkoe  in  oar  polities,  then  whan 
the  Vice  PreaideBt  btcomee  President  of  t^e 
United  Btaiaa,  net  only  is  be  in  the  attilnde  of 
aet  faanriag  the  popular  support  for  the  great 
powars  of  tke  Oonatitatioa,  bat  he  is  in  the 
condition  of  not  having  the  party  support  for 
the  fidality  and  maiuteBnae  of  his  authority 
(hat  are  aeeassary.  I'hea,  adhering  t«  his 
•riginal  epiaioas,  to  th«  very  opinions  and  pe- 
Uiioai  attitada  whioh  form  the  argamant  fi>r 
plactiig  him  ia  the  aeuad  place  of  aothority, 
heia  dsoo— sedaa  a  traitor  to  hid  partjr  and  is 
watahad  aad  eriticiaad  by  alt  tfaa  leader*  ef  that 
frtj. 

I  speak  not  jpwtacnlMljr  ia  *«fereaee  to  the 
praseat  praaidaatial  term  aad  its  iltoambent, 
aad  the  actual  eonditioa  of  poUtiea  here ;  I 
speak  ef  the  vesy  aatoM  of  the  case.  All  the 
fNiblia  iBeo,«Mtte  ambitioas  men,  nay, all  1^ 
■Ma  interestadiB  (be  poMio  service,  in  oarry- 
iag  on  the  Ooveraaieiit  (m  the  porpoeas  and 
with  «ba  views,  in  the  intssest  of  dnty,  of  the 
patty,  have  mad*  their  eonneotions,  asd  formed 
their  views,  established  their  relations  with  the 
PrasidoBt  who  has  disappeared.  They  then 
are  not  ia  the  attitude  of  snpport,  personal  or 
political,  that  may  properly  he  maintained 
amon|[|  the  leaders  of  a  party,  and  that  is  im- 
plied in  the  faot  that  an  ele<^on  has  taken 
place  by  the  joint  efforts,  crowning  in  the  final 
raaalt  Iha  Prnaidsat  ef  the  ealeotiOTi  of  Hm 


people.  Then  it  is  that  high  words  are  inter- 
changed. Then  it  is  t^at  ambitions  men,  who 
bad  framed  their  purposes,  both  fbr  the  present 
and  for  the  future,  npon  the  footing  of  the 
presidential  predomiiiation  that  bad  been  so- 
cnred  by  the  electioa,  find  these  plans  diido- 
cated  and  distarbed ;  asd  tbea  it  is  that  if  wis- 
dom and  prudence  and  the  person^  qnalitiss 
of  pacification  and  of  aeooismodation  and  of 
attraction  are  wanting  upon  the  one  aide  and 
the  other,  terrible  evils  threaten  the  conduct 
ef  the  Oovernment  and  the  peace  of  the  State. 
It  was  thus,  OS  we  ail  know  by  looking  back  to 
the  experience  of  the  Whig  party,  that  differ- 
ences, even  in  time  of  peace  and  of  qniet,  had 
been  arged  so  far  in  the  Presidency  ef  Mr. 
I^ler,  t^t  animpenchmeat  was  moved  against 
him  In  the  Hoase  of  Representatives,  and  had 
more  than  one  hnndrea  supporters ;  aad  yet, 
when  it  was  all  over,  noboay,  I  think,  'could 
have  dreamed  that  there  was  anything  in  the 
eondoet  of  Mr.  Tyler,  in  the  matter  complained 
of,  that  was  jnat  ground  for  impeachment.  So, 
too,  in  great  part  daring  t)ie  incambeney  of 
Mr.  Fillmore,  elevated  to  the  Presidsncy,  his 
kction  and  his  course,  tempered  and  moderated 
as  it  was  by  some  of  the  personal  qualities  that 
I  have  stated,  was  yet  carried  on  in  resistance 
to  the  leading  ideas  of  the  party  that  had  raised 
him  to  power. 

Then  the  Opposition,  seizing  npon  this  op- 
portunity, encourage  the  eontroversy,  urge  on 
the  quarrel,  but  do  not  esponse  it,  and  tons  It 
ends  in  the  President  being  left  without  the 
sapport  of  the  currents  of  anthority  that  nnder- 
lie  and  vivify  the  Constitution  of  the  United 
States — the  favor  ef  the  people ;  and  so  when 
this  unfortunate,  this  irregnlar  condition  of  the 
exeoative  office  ooncnrs  with  times  of  great 
national  juncture,  of  great  and  serions  oppres- 
sion and  difficulty  m  public  affairs,  then  at 
once  yoa  have  at  work  the  special,  the  pecu- 
liar, the  irregaW  operation  of  forces  that 
expose  the  Constitntion,  left  unprotected  and 
nndefended  with  the  foil  measure  of  support 
that  every  department  of  the  Government 
should  have  to  resist  the  other,  pressing  on  to. 
dangers  and  to  difficnlties  that  may  shake  and 
bringdown  the  pillars  of  theOonstitation  itself. 

i  suggest  this  to  you  as  wise  men,  to  under- 
stand how  out  of  circumstances  for  which  no 
man  is  responsible,  attributable  to  the  working 
of  the  Constitntion  itself,  in  this  effort  to  pro- 
vide a  successor,  and  to  the  inattention  paid 
to  it  in  the  suffrages  of  the  people  and  the  selec- 
tions of  the  politicians,  how  there  is  a  weak- 
ness, and  a  special  weakness,  tbat  the  Presi- 
dency is  as  it  were  an  nndefended  fort,  and 
see  to  it  that  the  invasloa  is  not  urged  and 
made  snceessfnl  by  the  temptation  thus  pre- 
sented. 

-  This  exeeption,  weakness  of  the  Presidency 
under  our  Constitntion,  is  encountered  in  the 
present  state  of  affairs  by  an  extraordinary, 
development  of  party  strength  in  the  Con- 
gress. There  are  in  the  Constitntion  but  three 
barriers  against  the  wiji  of  a  majority  of  Con- 
gress within  the  terms  of  their  anthority.  One 
ts  tltst  it  requires  n  two-thirds  vote  to  expel  a 
Member  of  either  House ;  another  that  a  two- 
thirds  vot/6  ia  necessary  to  pass  a  Isrw  over  the 
(Ejections  of  the  President ;  and  another,  that 
a  two-thirds  vote  of  the  S«nate,  sitting  as  a 
court  for  thetrial  of  impeachment,  is  requisite 
to  a  sentence.  And  bow  how  have  these  two 
last  proteotions  of  the  executive  office  disap- 
peared from  the  Constitntion  in  its  practical 
working  by  the  condition  of  parties  that  has 
given  to  one  the  firm  possession  by  a  three- 
foortbs  vote,  I  think  in  both  Houses,  of  the 
control  of  the  action  of  each  body  of  the  Legis- 
lature? Reflect  upon  this.  I  do  not  touch 
apoa  the  partieular  circnmstaiicethat  the  non- 
restoration  of  the  southern  Sttrtes  has  left  your 
numbers  in  both  Houses  of  Congress  less  than 
they  might  under  other  circumstances  be.  I 
do  not  calculate  whether  that  absence  dimin- 
ishes or  increases  the  disproportion  that  there 
would  be.  Possibly  their  presence  might  even 
aggravate  the  political  majority  which  is  thus 
Mf*«j>*d  aad  thosererrtdes  practically  aUthecal- 


eolatioBS  of  the  presidental  protection  through 
the  guarantees  of  the  CoustStution  ;  for,  what 
dotbetwo-thirdaprovisionsmean?  Tfaeymeant 
ihM  in  a  free  country,  where  elections  were  dif- 
fined  over  a  vast  area,  no  CongressmaB  having 
a  constituency  of  over  seventy  oc  eighty  thon- 
aand  people,  it  was  impossible  to  suppose  that 
there  would  not  be  a  somewhat  equal  division 
of  parties,  or  impossible  to  suppose  that  the 
exotements  and  aeal  of  party  could  carry  aU 
the  members  of  it  into  any  extravagance.  I 
do  not  call  thnn  extravagances  in  any  sense 
of  reproach }  I  merely  apeak  of  them  as  the 
exticme  meatnres  that  parties  in  polities,  and 
ander  whatever  motivea,  may  be  dt^joeed  to 
adopt. 

Certainly,  then,  there  is  gronnd  to  paaee  aad 
consider  before  you  t>rio9  to  a  determimttion 
thn  great  straggle  between  the  ooSrdinate 
branches  of  the  Uovernment,  this  agitation  and 
this  oottciasioB  in  a  oertain  event  of  the  qaes- 
lion  whether  tbe  coordination  of  the  Consti- 
tudoa  can  h>e  preserved.  Attend  to  these 
special  cirettmstaaoes  and  determine  for  yosr- 
selves  whether  nsder  these  infloences  it  is  best 
to  urge  a  contest  whioh  must  «f)erate  npon  the 
firamework  of  the  CoastitutieB,  and  its  future 
unattended  by  any  exceptions  of  a  ptenliar 
natare  that  govern  the  actual  eitaation.  Ah, 
that  is  the  misery  of  heman  affairs,  that  the 
ttreas  comes  aad  has  its  consequence  when  tile 
^■tem  is  least  prepared  to  receive  it.  1 1  is  the 
misery  that  disease,  casual,  drcumataotial,  in- 
vades t^e  frame  when  health  is  depressed  aa4 
the  powers  of  the  ooastitatien  to  resist  it  ate 
at  the  lowest  ebb.  It  is  tbat  the  gale  rises  and 
•weeps  the  ship  to  destruction  yhen  there  is 
BO  sea-room  for  it  and  when  it  is  upon  a  lee- 
shore.  And  if  concurrent  witl^  that  dangw  to 
the  good  ship,  her  «(«w  be  short,  her  helm  u- 
settled,  and  disorder  begins  to  pnvail,  there 
oos»ea  to  be  a  final  straggle  for  the  nMintenanee 
of  mastery  against  the  eleiaenta  and  over  the 
only  ekaaces  of  safety,  how  wretefaed  ia  tbe 
coBoition  of  that  people  whose  fortooes  as9 
embarked  in  that  ship  of  state  I 

What  othw  protection  is  there  for  tbe  presi- 
deatial  office  than  these  two-thirds  guarantees 
of  the  Coaatitatioa  that  have  disappeared? 
The  Supreme  Coart  placed  there  to  determine, 
among  the  re«iarki»le  provinces  of  its  juris- 
diction, the  lines  of  separation  and  of  duty 
and  of  power  nndeir  oer  Constitution  between 
the  Legfslatore  and  the  President.  Ahl  under 
this  evklenee,  received  and  rejected,  the  very 
effort  of  the  President  w«8,  when  the  two-thinfa 
majorities  had  urged  the  contest  against  him, 
to  raise  a  case  for  the  Supreme  Coart  to  decide ; 
and  then  the  LegiMatore,  coming  in  by  its 
special  condition  of  impeachment,  intercepts 
the  effort  and  brings  his  head  agiun  within  the 
mere  power  of  Congress  where  the  two-thirds 
rule  is  equally  ineffectual  as  between  the  par- 
ties to  the  contest 

This  is  matter  of  grave  import,  of  necessary 
ceoAidemtion,  and  which,  with  the  people  ef 
this  country,  with  watcMnl  foreign  nations,  and 
in  the  eyes  of  history,  will  be  one  of  the  determ- 
ining features  of  this  great  contooversy ;  fqr 
great  as  is  the  qnestion  in  the  estimate  of  the 
Managers  or  of  ourselves  or  of  the  public  in- 
telligence of  this  people,  of  bow  great  the 
power  ahould  be  on  one  side  or  the  other,  with 
Congress  or  with  tbe  President,  that  questioti 
sinks  into  absokite  insignifieaace  compared 
with  the  greater  andbigher  question,  the  qnes- 
tion that  has  been  in  t^  Constitution,  that  has 
been  in  the  minds  of  philosophers,  of  pnW 
lieiats,  and  of  statesmen  since  it  was  founded, 
whether  it  was  in  the  power  of  a  written  con- 
stitution to  draw  lines  of  separation  and  pot 
up  buttresses  of  defense  between  the  coordinate 
branches  of  the  Government?  And  with  that 
qaestioo  settled  adversely  with  a  determinatiob 
that  one  can  devour,  and  having  the  power, 
will  devour  the  other,  then  the  balances  of  the 
American  Constitution  are  lost  and  lost  for- 
ever. Nobody  can  reinstate  in  paper  wfa«t 
bas  once  been  struck  down  in  fact,  llanklod 
are  governed  by  instances,  not  by  resolutioiuk 

And  then,  indeed,  there  is  plsctd  befbrs 
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tiie  people  of  Ikjs  couutx^  eiiber  despair  at  Ut« 
theory  of  paper  coDStUuCions,  which liave  been 
derided  by  many  foreign  statesmeo,  or  else  an 
attcQspt  to  establish  new  balances  of  power  by 
which,  the  poise  of  the  different  departments 
being  more  firmly  placed,  one  can  be  safe 
against  the  other.  But  who  can  be  wiser  than 
our  fathers?  Who  can  be  juster  than  thej? 
Who  "an  be  more  considerate  or  more  disin- 
terested than  they?  And  if  their  descendants 
have  not  the  virtue  to  maintain  what  they  so 
wisely  and  so  nobly  established,  bow  can  these 
same  descendants  hope  to  have  the  virtue  and 
the  wisdom  to  make  a  better  establishment  fbr 
their  posterity  ? 

Nay,  Senators,  I  urge  upon  yoa  to  consider 
whether  you  will  not  recoil  from  settling  so 
tremendous  a  subject  under  so  special,  so  dis- 
advantageous, so  disastrous  circumstances  as 
I  have  portrayed  to  you  in  the  particular  situ- 
ation of  these  branches  of  tlie  Government. 
A  stronger  Executive,  with  an  absolute  veto, 
with  a  longer  term,  with  more  peruiitpent  pos- 
session and  control  of  official  patronage,  will 
be  necessary  for  the  support  ot  this  executive 
department,  if  the  wise  uud  just  and  consider- 
ate measure  of  our  anoeators  shall  not  prove, 
im  your  judgment,  sufficient;  or,  if  that  be  dis- 
tasteful, if  that  be  unacceptable,  if  that  be 
inadmissible,  then  wc  must  swing  it  all  over 
iDto  the  omnipotence  of  Congress,  and  recur 
to  the  exploded  experiment  of  the  Coafedera- 
tion,  where  Congress  was  executive  and  legis- 
lative, all  in  one. 

There  is  one  other  general  U)piC|  not  to  be 
left  unnoticed  for  the  very  serious  impression 
that  it  brings  upon  the  political  situation  which 
forms  thesiaple — I  must  say  it— of  the  pressure 
ou  the  part  of  the  Managers  to  make  out  » 
crime,  a  fault,  a  danger  that  should  enlist  your 
action  in  the  terrible  machinery  of  impt^ach- 
ment  and  condtnunatiou.  I  mean  the  very 
peculiar  political  situation  in  the  country  itself 
and  in  the  admiuistrutiuu  of  this  Goverumeot 
over  the  people  of  the  country  which  has  been 
the  womb  from  which  has  sprang  this  disorder 
aud  conflict  between  the  acpartments  of  the 
Government.  I  can.  I  think,  be  quite  brief 
about  it,  and  certainly  shall  not  infringe  upon 
any  of  the  political  proprieties  of  the  occasmn. 

The  suppression  of  an  armed  rebellioa  and 
the  reduction  of  the  revolted  States  to  the 
power  of  the  Government,  when  the  region 
and  the  population  embraced  in  the  rebellion 
trere  so  vast,  and  the  head  to  which  the  revolt 
had  come  was  so  great,  and  the  resistance  so 
continuous,  left  a  problem  of  as  great  difficulty 
in  human  affairs  as  was  ever  proposed  to  the 
aclious  of  any  GovenimenU  The  work  of 
pacification  would  have  been  a  severe  task  for 
any  Goverumeiit  afler  so  great  a  struggle,  when 
80  grout  passions  were  enlisted,  when  so  great 
wouuds  had  been  infiicted,  when  so  great  dis- 
contents had  urged  the  controversy,  and  so 
much  bitterness  had  survived  its  formal  settle- 
ment; but  wonderful  to  say,  with  his  aituatioii| 
•o  difficult  as  to  surpaas  almost  Ute  powers  ot 
Govemmeut  as  exhibited  iu  any  former  in- 
stance in  the  history  of  the  world,  there  occurred 
a  special  circumstance  tliat  by  itself  would 
have  tasked  all  the  resources  ot  staletmanship 
nnder  even  a  simple  GovernmeuL  I  mean 
the  emancipation  of  the  slaves,  which  had 
thrown  four  millions  of  human  beings,. not  by 
the  processes  of  peace  but  by  the  suadou  blow 
of  war,  into  the  posseysion  of  their  freedom, 
which  had  chaneed  at  once,  against  their  will, 
the  relation  ot'  all  the  rest  of  the  populaliaa  to 
these  men  that  had  been  their  slaves. 

The  process  of  adaptation  of  society  and  of 
law  to  so  grave  a  social  change  as  that,  even 
when  accomplished  in  pcac^  and  when  not 
disturbed  by  the  operations  of  war  and  by  the 
discontents  of  a  suppressed  rebellion,  ace  as 
much  a^  any  wisdom  or  any  courage,  or  any 
prosperity  that  is  given  to  govorumeut,  can 
expect  to  ride  thToui;h  in  safety  and  peace. 
When,  then,  these  two  great  political  facta  con- 
car  and  press  upon  the  Government  that  is 
rQBpousible  tot  their  conduct,  how  \(a8t,  how 


diffieuh,  how  intraotable,  and  a«mao«g«ahte 
seems  the  posture! 

But  this  does  not  represent  the  laeasare  or 
even  the  priucipal  feature  of  the  diffioultjr. 
When  the  Government  whose  arms  have  tri- 
umphed and  suppressed  reeistanoeis  itself  by 
the  tliuory  and  aotion  of  the  Couslitotion,  tM 
Qoverument  that  by  peaeefdl  law  is  to  main- 
tain its  authority,  the  process  ia  simple  ;  bat 
under  our  com{4ex  Government,  according  to 
the  theory  and  the  practice,  the  interests  and 
the  feelings,  the  restored  Constitution  sur- 
renders their  domestic  aSairs  at  once  to  the 
local  governments  of  the  people  who  have 
been  in  rebellion.  And  t^n  arises  what  has 
formed  the  staple  of  our  politics  for  the  last 
four  years,  what  has  tried  the  theonr,  the  wis- 
dom, the  courace,  the  patriotism  of  olL  It  is 
how  far  under  the  Coitstitution  as  it  stands  the 
General  Government  can  exeroise  dbsolnte 
ooiitrol  in  the  transition  period  between  war 
and  absolute  restored  peace,  and  bow  mush 
found  to  be  thus  -unmanageable  shall  be  com. 
mitted  to  changes  of  the  Coostitation.  And 
when  we  aaderatand  that  the  great  oontro- 
versy  in  the  ibrskation  of  tho  CooslitutioB  it' 
self  was  how  far  the  General  Goverameet  should 
be  intrusted  with  domestic  ooacerns,  and  when 
the  final  triumph  and  the  general  feataies  of 
the  Constitution  thaJk  the  people  of  the  States 
were  not  willing,  in  the  laoguage  of  Ur.  EiW 
worth,  to  intruat  the  General  Govemneat 
with  their  domestic  interests,  we  see  at  once 
how  wide,  how  dangeroas,  how  difficult  the 
arena  of  controversy  of  conatita^nal  law  and 
of  difference  of  opinion  as  to  what  was  or  ia 
constitutional,  oua  if  it  be  not  of  what  cbaagee 
shall  be  or  onght  to  be  made  in  the  Coostita- 
tion to  meet  the  practical  utuatioo. 

Then  when  you  add  to  this  that  as  people 
divide  on  these  qaestious,  and  as  the  practi- 
oal  forces  on  one  side  and  the  other  are  the 
loyal  masses  and  the  rebel  masves,  whoever 
divides  from  his  neighbor,  from  his  associate, 
from  his  party  adherents  in  that  line  of  eon- 
stitotionaf  opinion  and  in  that  line  of  govern- 
mental  action,  which  seems  to  press  least 
changes  upon  the  Constitution  and  least  con- 
trol upon  the  masses  lately  in  rebellion,  will 
be  suspected  and  cliarged  and  named  and 
called  an  ally  of  traitors  and  rebels,  yon  have 
at  once  disclosed  how  our  dangerous  politics 
have  been  brought  to  the  head  in  which  these 
names  of  "traitor"  and  of  "rebel,"  which 
belong  to  war,  have  been  made  the  current 
phrases  of  political  discussion. 

I  do 'not  question  the  rectitpde  nor  do  I 
question  the  wisdom  of  any  positions  that  have 
been  taken  as  matter  of  argument  or  as  mat- 
ter of  faith  or  as  matter  of  action  in  the  dis- 
position of  this  peculiar  situation.  I  only  at; 
tract  your  attention  to  the  necessities  and 
dangers  of  the  situation  itself.-  We  were  in 
the  conditi6a  in  which  the  qaestioa  of  the 
surrender  to  the  local  communities  of  their 
domestic  affairs,  which  the  order  of  the  Coa- 
stitntion  had  arranged  for  the  peaceful  situs- 
tion,  became  impossible  without  the  gravest 
dangers  to  the  State  both  in  respect  to  the 
pablio  order  and  in  respect  to  tms  dianged 
condition  of  the  slaves. 

In  English  history  the  Commons  were  nrged, 
after  they  had  regocted  tho  king  from  (he  Brit- 
ish constitution  and  found  the  difficulty  of 
making  things  work  smoothly,  stare  suptr  an- 
iiquasvias;  but,  said  Sergeant  Maynard,  "It 
is  not  the  question  of  standing  upon  the  an- 
dent  ways,  for  we  are  not  on  theu."  The 
problem  of  the  Conslitntion  is,  as  it  was  then, 
how  to  get  upon  the  ancient  ways  from  these 
paths  that  disorder  and  violence  and  rebellion 
bad  forced  ns  into ;  and  here  it  was  that  the 
exasperations  and  the  exacerbations  of  poli- 
tics came  up  mingling  with  charges  of  infi- 
delity to  par^  and  with  treason,  moral  treason, 
political  treason,  I  suppose,  to  the  State.  How 
many  theories  did  we  have? 

in  this  Senate,  if  I  am  not  mistaken,  one 
very  influential  and  able  and  eloquent  Senator 
was  diBpoBfid  to  press  (hedoctciiiesof  th*  Dee- 


laratioo  of  Indepesdeaoe  into  being  woricins 
forces  of  our  constituted  liberty,  and  a  sort  of 
pre-coastitutional  theory  was  sidopted  to  suit 
the  logical  and.  politioaldittieultiesof  theeaae. 
In  another  House  a  great  leader  woa  dif^toeed 
to  put  it  upon  the  transcoostitutioBal  oecessi- 
ties  that  the  sitoatioa  itself  iaposed  in  perfect 
peace  as  ia  absolute  and  flagraat  war.  And 
thus  it  was  that  minds  trained  intheolds«^ooi, 
attadied  to  the  CosstitntioB,  naabie  as  rheto- 
riciaps  or  as  reosoaers  to  adopt  these  leanieA 
phrases  and  these  working  theories  of  pre- 
ooostitutional  or  traosooastTtstioaal  authority 
and  obligation,  were  paieled  ansong  the  tains 
of  society  that  the  war  had  pro4eced;  aoA 
thus,  as  it  seeoM  to  me,  we  find  these  cooear- 
ring  dangers  leading  ever  to  an  importaat  aad 
neeessajry  xeeogaition  by  whoever  has  to  deal 
with  them  of  the  actaal  and  praotieal  inflneaees 
that  tikey.have  epon  the  controversy. 

And  now  let  ne  urge  here  that  ail  this  ia 
within  th*  province  ef  politics ;  aad  a  frea 
people  are  uaworthyoi  their  freedom  and  can- 
not maintain  it  if  their  poUioatea,  their  ehoaea 
servants,  are  not  able  to  draw  ^stinetioaa  be- 
tween legal  and  eonat'itntiooal  offense  and 
odious  or  eveaaboniaable  politics.  Ceitainty 
it  is  80.  Idem  asnttr*  dt  repnbUid,  to  agrea 
ia  opinion  eonoemiitg  the  pubis*  iaterest,  ia 
tike  bond  of  one  party,  aad  di*ensitjr  from 
those  opinions  the  boad  of  the  other;  aad 
where  passioas  and  stni(ples  of  fitroe  in  any 
form  of  vieleaee  or  of  Hspeachment  as  an 
•egine  of  power  eoaie  into  play,  then  fieedom 
has  become  lieease,  aad  tbea  party  has  be- 
oome  faotioBf  and  those  who  do  a*t  withhold 
their  band  uatil  the  rain  ia  aacasapUshed  wiU 
be  subject  to  that  judgment  that  temperaoo* 
and  ibrtitade  aad  pcOieooe  were  not  the  ade- 
qaate  qaalities  for  their  eondoetin  the  situa- 
tion ia  which  tiiey  were  placed.  Oh,  iihy  not 
wise  eaoiigh  to  stay  the  pressuia  till  adverse 
eiccnMistaiisaB  shall  aotwmgh  dawn  Uie  State? 
Whv  aot  in  time  Kmember  the  political 
wisdom^ — 

"  Bewer*  of  «tMp«Htt«  stapt.    The  darkest  iv> 
Iiivs  till  ta-monrow,  will  have  ptiMd  away." 

I  hold  ia  my  hand  an  artid*  firom  the  Trih- 
uae,  writtea  aader  the  iDStmclieas  of  thi* 
trial  and  pnt  with  great  force  and  skill.  I  do 
not  propose  to  read  it.  I  bring  it  here  to  show 
and  to  say  that  it  ia  aa  ezeellsint  series  of  ar- 
ticles of  inspeachment  Msinst  the  Presideat 
of  the  Uaited  States  withia  th*  fbtom  of  poli- 
ties  fer  political  repugnanoy  aad  ohetraotioD, 
and  an  hoaeskeoafessioa  that  the  teehsaeal  ana 
formal  crioMs  inoladed  in  these  aitiates  are  of 
very  paltry  consideratioa.  That  m  aa  excel- 
leat  article  of  impeachment  demanding  by  pro- 
eess  suitable  to  the  fortim  an  answer ;  and  Cor 
the  disowsions  of  the  busting*  and  of  the  *!••• 
tion,  th*re  it  beloagi;  there  it  ranst  b*  kepb 
But  this  beiag  a  court,  we  ae*  aat  to  be  tne4 
for  that  in  which  we  are  notiaaolpated.  Hew 
wretched  the  condition  of  lum  who  is  to  be  thus 
opt»es8ed  by  a  vague>  uooeitain  shadow  which 
he  cannot  oppose  or  resist  I  If  the  honorabl* 
Uaaagera  will  go  back  t*  the  sonice  of  theur 
aathority,if  they  will  obtain  what  was  onoe  de- 
aied  dMn,  a  general  andopea  political  eharge, 
it  may,  fer  aught  I  know,  be  maintainable  ia 
loai;  it  may  be  maintainahle  in  fact:  bat  then 
it  would  be  brought  here ;  it  wonld  ne  writtea 
down;  its  dimensions  wonld  be  known  and 
understood;  its  weight  would  be  estimated; 
the  answer  could  be  msiiew 

And  then^our  leisareaod  that  of  the  nation 
beio^  oceopied  with  hearing  witnesses  about 
political  diieteaces  and  the  questioa  of  potiti- 
eal  repngaaace  and  obstnictioB  upon  the  side 
of  the  Presideat,  those  who  skoald  be  honored 
with  his  defense  in  that  politioal  trial  woaid  at 
least  have  the  opportuni^of  ledactngthe  force 
of  the  te^moay  against  them  aud  of  bringing 
opposing  and  coutraveaing  proofs  ;  and  tbea, 
at  least,  if  you  woald  have  a  political  trial,  yoa 
woald  have  it  with  name  and  with  substance  to 
ttmt,  noon.  Bat  the  idea  that  a  President  of 
the  United  Btat«s  b  to  be  bronght  into  the 
paooadaiaof  thsa  ean^bf  afiMitanaaaaisrioBj 
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fSBttd  "not  gnilty"  under  that,  and  convicted 
OA  an  indictaieDt  that  tb«  House  refnsed  to 
Bostoio,  or-  upon  that  wider  indictment  of  the 
iMwapaper  press,  and  without  ao  opportonity 
to  bnng  proof  or  to  make  argnments  on  tM 
subject,  Meas  to  us  too  nonstroua  for  anj 
iateliigeace  within  or  without  this  political 
circle,  this  areaa  of  controversT',  to  maintMO 
for  a  moment. 

I  may  hope,  somewhat  briefly,  to  draw  yonr 
attention  to  what  lies  at  the  basis  of  the  .dis- 
cussion of  the  power  and  authority  that  may  be 
rightfully  exercised  or  reasonably  be  assnmed 
is  the  action  of  the  President  to  be  exercised, 
even  if  it  shonld  prov*  erroaeoos  within  the 
remises  of  this  matter  between  the  two 
iranohei  of  the  Goremment. 

The  coiirdinatioB  of  the  power*  of  Oorem- 
meM  is  not  only  the  |reatest  effort  in  the  frame 
of  a  written  ooostitntion,  but  I  think  it  must  be 
conceded  that  as  it  eccnpies  the  main  portion 
of  the  Conatitation  itself,  so  it  has  been  regarded 
by  all  competent  critics  at  home  and  abroad  to 
have  been  a  work  moat  soocessfally  aeoom- 

Eliahed  ^  the  framers  of  our  Oovemment. 
udeed,  if  yeu  will  look  at  the  Constitution,  yon 
will  find  that  beyoad  that  ver^  limited  though 
▼ery  important  service,  of  dividing  what  belongs 
to  QoT«ramMit  and  what  shall  oe  left  to  the 
liberties  of  the  people,  and  then  discriminating 
between  what  snail  be  aoeorded  to  the  Glenerat 
GoTorament  and  what  shall  be  left  to  the 
domestic  govemsoents  of  the  States,  the  whole 
serrioe  of  the  Constitution  is  to  build  up  these 
three  departments  of  the  Oorernment  so  that 
tliey  shall  have  strength  to  stand  as  Kainst  the 
others,  and  not  strength  to  encroach  or  over- 
throw. 

Much  has  been  said  abont  Congress  as  being 
the  great  repository  of  power.  W hy,  of  course 
it  ie.  It  is  the  repoaitonr  of  power  and  of  will, 
and  there  is  not  any  difficulty  in  making  Con- 
oresa  strong  enough.  Congress,  that  mast  be 
intmsted  with  all  the  strings  of  power  and 
furnished  with  all  its  resoarces,  the  eflbrt  of 
the  Constitution  is  to  curb  and  restrain ;  and 
so  you  will  find  that  almost  all  the  inhibitions 
of  the  Conatitation  are  {placed  upon  Con- 
gress— npon  Congress  in  withholding  it  from 
power  over  the  people ;  from  Congress  in  with- 
aolding  it  from  power  over  the  States  ;  from 
Congress  in  withholding  it  from  power  over 
the  coordinate  branches;  and,  neverthdess, 
by  a  necessary  and  absolute  deposit  of  author- 
itv  in  Congress,  it  is  left  master  of  the  whole. 
This  power  of  Parliament  in  the  British  con- 
stitotion  makes  the  Commons  masters  of  the 
Oovernment.  To  wimt  jmrpose  is  it  to  pro- 
vide that  the  justices  of  the  Supreme  Court 
■hall  bold  their  tenure  for  jifk  and  that  their 
salaries  shall  not  be  diminislied  daring  the 
term  of  their  serviee,  when  Congress,  by  an 
andoubteU  ooaetitatioaal  power,  may  omit  and 
refuse  to  appro|«iate  one  dollar  to  the  sup- 
port of  any  particular  justice  during  any  par- 
ticular year  or  series  of  year*  ?  Nevertheless, 
the  Oo*«m«Mnt  is  to  be  administered  by  men, 
and  in  an  elective  government  the  trust  is  that 
the  selected  agents  of  the  people  will  be  faith- 
ful to  their  interest  and  will  m  endowed  with 
Miffioient  iateUigeace  to  protect  them. 

^  But  simple  a*  is  the  oonatitntion  of  the  judi- 
ciary, and  needing  no  care,  when  you  come  to 
the  ezeeutive  authoitty  arises  the  problem 
wUeh  bas  puezled,  d«es  pusile,  will  puzzle,  all 
framers  of  govemmeat  having  bo  source  and 
BO  idea*  of  authority  except  what  Springs  from 
the  eleetive  snffirace.  You  have  tne  balance 
oStho  British  constitntion  between  the  Crown 
and  the  Parliament,  because  it  rests-apon  ideas 
and  traditions  ana  experienoe  which  have 
framed  oae  portion  01  the  Government  a* 
springing  up  from  the  people  and  in  their  right, 
and  the  other  portion  of  th*  Qovemment  a* 
desoending  from  Divine  authority  and  in  it* 
right;  and  yon  have  no  difficulty  in  enlarging, 
oonfirming,  and  bracing  up  the  authority  of 
ParUament,  provided  yon  leave  standing  the 
authority  and  majesty  of  the  throne.  But 
bat*  th«  proWw  %  MWy  vitkmt  th*  sappeni 


of  nobility,  of  the  fountain  o(  honor,  of  time, 
of  strength,  of  inheritance,  how  under  a  suf- 
frage and  for  a  brief  period  to  make  an  Exec- 
utive that  is  strong  enough  to  maintain  itself 
against  the  coalentioBs  of  the  Constitution  7 

U^der  these  circumstances,  and  adjustingthe 
balance  a*  it  is  found  in  the  Constitution,  our 
ancestors  disposed  of  the  <]|ue8tion.  It  has  served 
us  to  this  time.  Sometimes,  in  the  heat  of 
parly,  the  Ezecntive  has  seemed  too  strong ;' 
sometimes,  in  the  heat  of  party.  Congress  has 
seemed  too  strong ;  yet  every  contest  ond  every 
danger  passes  away,  managed,  administered, 
controlled,  protected  by  the  great,  superior,  pre- 
dominant interest  and  power  of  the  people 
themselves.  And  the  essence  of  the  Constitn- 
tion is,  that  there  is  no  period  granted  by  it  of 
authority  to  the  Senate  in  their  six  years' 
term,  to  the  President  in  bis  four  years'  term, 
to  the  House  of  Representatives  in  their  two 
years'  term,  no  period  that  cannot  be  lived 
through  in  patience  subordinate  and  ob«)dient 
to  the  Constitution ;  and  thai,  as  was  said  in 
the  debate  which  I  read  from  the  Convention, 
applied  to  the  particular  topic  of  impeachment, 
there  will  be  no  danger  when  a  four  years' 
recurring  election  restores  to  the  common 
master  of  Congress  and  the  Executive  the 
trust  reposed,  that  there  will  be  a  temptation 
to  carry  for  political  controversy  and  upon 
political  offense  the  sword  of  the  Constitution, 
and  make  it  peremptory  and  final  in  the  de- 
stmotion  of  the  office. 

I  beg  leave,  in  connection  with  this  subject, 
it*  delicacy,  its  solicitudes  in  the  arrangement 
of  constitutional  power,  to  read  two  passages 
from  a  great  statesman,  whose  words  when  he 
was  alive  were  as  good  as  anybody's,  and 
since  his  death  have  not  lost  their  wisdom  with 
his  countrymen ;  I  mean  Mr.  Webster.  In  his 
debate  upon  the  Panama  mission  he  said,  in 
speaking  of  the  question  of  the  confidence  of 
Congress  in  the  Executive : 

"This  seems  a  Bingular  notion  of  eonfidenco.  and 
owtainly  is  not  my  notion  of  that  confideuce  which 
the  CoDstitation  requires  one  brsDcb  of  the  Oorern- 
ment to  repose  in  another.  The  President  is  not  onr 
asent,  but,  like  ourselves,  the  acent  of  the  people. 
They  have  trusted  to  his  bands  the  proper  duties  of 
his  office ;  and  ve  are  not  to  Uko  those  duties  out  of 
bis  hands  from  any  opinion  of  ourown  thatweshonid 
exeeutethem  betteroarselves.  The  confidence  which 
is  due  from  us  to  the  Executive  and  from  the  Execu- 
tive to  us  is  not  personal,  but  official  and  constitu- 
tional. It  has  nothing  to  do  with  individaal  liliinKS 
ordislikinssi  batresultsfromthatdivision  of  power 
amoD*  departments  and  those  limitations  on  the 
authority  of  each  which  belong  to  the  nature  and 
fVame  of  oar  GoTemment.  It  would  be  unfortunate, 
indeed,  if  our  line  of  constitutional  action  were  to 
vibrate  backward  and  forward  aeoording  to  onropin- 
ions  of  persons,  swerving  this  way  to-day  from  undue 
attachment,  and  the  other  way  to-morrow  from  dis- 
trust or  dislike.  This  may  sometimes  happen  from 
the  weakness  ofourvirtuesortheexoitementof  oar 
passions ;  but  I  trust  it  will  not  be  coolly  recom- 
mended to  us  as  the  rightftil  coarse  of  public  con- 
duct"— W«6.<«r'.  Wori..  vol.  3,  p.  187. 

Again,  in  his  speech  on  the  presidential 
protest  in  the  Senate  in  1884,  he  said: 

"  The  first  ohJeot  of  a  free  people  is  the  preserva- 
tion of  their  liberty,  and  liberty  is  only  to  be  pre- 
served by  maintainuif  eonatitutional  restnunts  and 
iust  division  of  political  power.  Nothing  is  mure 
eeeptive  or  more  dangerous  than  the  pretense  of  a 
desire  to  simplUy  government.  The  simplest  Got- 
•mmeats  are  despotisms ;  the  next  simplest,  limited 
monarchies ;  but  all  repoblio,  all  ClovernmentB  of 
law,  must  impose  numerous  limitations  and  qualifi- 
satioBS  of  authority  and  give  many  podtive  and 
many  qualified  rights.  In  other  word^  they  must  be 
suUect  to  rule  and  regulation.  This  is  the  venr  es- 
sence of  free  political  institutions,  Tbe  spirit  of 
liberty  is,  indeed,  a  bold  and  fearless  spirit;  but  it 
ia  also  a  sbarp^ighted  spirit;  it  is  a  cautious,  saga- 
cious, discriminating,  far-seeing  intelligence;  it  is 
jealous  of  encroachment,  jealous  of  power,  Jealons 
of  man.  It  demands  checks;  it  seeks  for  ^ards;  it 
insists  on  securities;  it  intrenches  itself  bebind  strong 
defenses,  and  fortijles  itself,  with  all  possible  care, 
against  the  assaults  of  ambition  and  passion.  Itdoes 
not  tnut  the  amiable  weaknesses  of  human  nature, 
and,  therefore,  it  will  not  permit  power  to  overstep 
its  prescribed  limits,  though  benevolence,  good  in- 
tent, and  patriotic  purpose  come  along  with  it. 
Neither  does  it  satisiy  itself  with  flasliy  and  tempo- 
rary resistance  to  illegal  authority.  lor  otherwise. 
It  seeks  for  duration  and  permanence;  it  looks  be- 
fDreand  alter;  and,  building  on  the  experience  of 
a«es  which  are  past,  it  labors  diligently  for  the  ben- 
efit of  ages  to  come.  This  is  the  nature  of  consti- 
tutional liberty;  and  this  is  our  liberty,  if  we  will 
rightly  understand  and  preserve  it.  Every  free  Qov- 
ttameat  is  neesmaiUy  eompUeatedi  beoottie  oU  sitoh 


Qovemments  establish  restraints,-  as  well  on  the 
power  of  Government  itself  as  on  that  of  indlviduala. 
If  we  will  abolish  the  distinction  of  branches,  and 
have  bat  one  branch;  if  wc  niil  abolish  jury  trials, 
and  leave  all  to  tbe  judge;  if  we  will  then  erdain 
that  the  legislator  shaJl  himself  bo  that  judge ;  oad 
if  we  will  place  the  executive  power  in  the  some 
hands,  we  ma/  readily  simplify  government.  We 
may  easily  bring  it  to  the  simplest  of  all  possible 
forms,  a  pure  despotism.  But  a  separation  or  depart- 
ments, so  far  as  practicable,  and  the  preservation  of 
clear  lines  of  division  between  them,  is  tbe  funda- 
mental idea  in  the  creation  of  all  our  constitutions; 
and.  doubtless,  the  continuaoo*  of  regulated  Ubefty 
depends  on  maintaining  these  bounaaries."—  Wtk- 
lUr't  Works,  vol.  4,  p.  1& 

I  think  I  need  to  add  nothing  to  these  wise, 
these  discriminating,  these  absolute  and  per- 
emptory instructions  of  this  distinguished  states- 
man. The  difficulty  and  the  danger  are  exactly 
where  this  Government  now  finds  them  in  tbe 
withholding  of  tbe  strength  of  one  department 
from  working  the  ruin  of  another. 

Mr.  CONKLING.  Mr.  President,  I  move 
an  adjournment  for  the  day. 

The  motion  was  agreed  to;  and  the  Sen- 
ate, sittiol'for  the  trial  of  the  impeachment, 
adjourned. 

TKcaaoAT,  April  80,  1868. 

The  Cbief  Justice  of  the  United  States  took 
the  chair. 

The  usual  preclamation  having  been  made 
by  the  Sergeant-at-Arms, 

Tbe  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery  and  Mr.  Curtis,  appeared  and  took  the 
seats  assigned  to  them  respectively. 

The  members  of  the  House  of  Representa- 
tives, Bs  in  Committee  of  the  Whole,  preceded 
by  Mr.  £.  B.  Washburkg,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  conducted  to  tbe 
seats  provided  for  them. 

The  Journal  of  yesterday's  proceeding*  of 
the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, was  read. 

The  CHIEF/JUSTICB.  The  first  busines* 
in  order  is  the  motion  of  the  Senator  from 
Massachusetts,  [Mr.  Sumkeb,]  which  the  Sec- 
retary will  read. 

The  Chief  Clerk  read  as  follows : 

Whereas  Hr.  Nelson,  one  of  the  counsel  for  tha 
President,  in  addressing  tbe  Senate,  bos  used  disor- 
derly words,  asfollews, namely:  begianingwith  per- 
sonalities directed  to  one  of  the  Hauacen  he  pro- 
ceeded to  say :  "  So  far  as  any  qnaation  that  the  gen- 
tleman desires  to  make  of  a  personal  ehoraeter  with 
me  is  eonoeraed,  this  is  not  the  place  to  make  it.  Let 
him  make  it  elsewhere  if  he  desires  to  do  it;"  awl 
whereas  such  jangnage,  besides  being  discreditable 
to  these  proceedinf  s,  is  apparently  intended  to  pro- 


voke a  duel  or  to  signify  a  willingness  to  fight  a  diu^ 
contrary  to  law  and  good  morals :  Therefore, 

Ordered,  That  Hr.  Nelson,  one  of  tbe  counsel  of 
the  President,  has  justly  deserved  the  disapproba- 
tioa  sf  the  Senata, 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  move 
to  lay  the  resolution  on  the  table. 

Hr.  SUMNER.  On  that  I  ask  for  the  yeaa 
and  nays. 

The  yeas  and  nays  were  ordered ;  and  the 
Chief  Clerk  called  Mr.  Akthokt's  name. 

Mr.  ANTHONY.  Before  voting  on  thia  I 
should  like  to  propose  a  question  to  the  coun- 
sel, and  I  will  do  it  in  writing,  or,  if  the  Senate 
will  allow  me,  I  will  do  it  verbally. 

The  CHIEF  JUSTICE.  If  there  is  no  ob- 
jection the  Senator  from  Rhode  Island  caa 
propose  a  question. 

Mr.  ANTHONY.  I  wish  to  ask  of  the  coun- 
sel if,  in  the  remark  which  has  been  quoted  in 
the  resolution,  it  was  his  intention  to  challenge 
the  Manner  alluded  to  to  a  mortal  combat? 

Mr.  NELSON.  It  is  a  very  difficult  ques- 
tion for  me  to  answer.  During  the  reces«>of 
the  Senate  the  day  before  yesterday  the  hon- 
orable gentleman  [Mr.  Manager  Bi^tler]  re- 
marked to  me  that  he  was  goingto  say  some- 
thing upon  the  subject  of  Alta  Vela,  and  de- 
sired me  to  remain.  When  the  gentleman  resid 
his  remarks  to  the  Senate  I  regarded  them  as 
charging  me  with  dishonorable  conduct  before 
the  Senate,  and  in  the  heat  of  the  discussion 
I  made  use  of  language  which  was  intended  to 
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rigntfy  that  I  hurled  b«ek  the  gentleman's 
charge  apon  bim,  and  that  I  woald  answer  that 
charge  in  any  way  in  which  the  gentleman  de- 
sired to  call  me  to  account  fcMr  it  I  cannot 
8»^  I  bad  partioolarly  the  idea  of  a  duel  is  my 
mind,  a«  I  am  not  X  daelist  by  profeerioo ; 
bnt,  nevertheless,  my  idea  was  that  I  would 
answer  the  geoUemaB  in  any  way  in  which  be 
chose  to  oalT  npon  me  for  it.  I  did  not  intend 
to  claim  an^  exemption  on  account  of  age  or 
any  exemption  on  account  of  other  things  that 
are  apparent  to  the  Senato.  That  was  all  that 
I  meant  to  sigwfy,  and  I  hope  the  Senata  will 
recollect  the  oircomataDoes  nnder  whiek  thia 
thing  was  done..  The  Senate  has  treated  ne 
sod  every  other  gentleman  ooneemed^  in  this 
case  with  the  ntmost  kindness  aad  politeness, 
and  has  given  marked  attention  to  what  we 
hare  said,  and  the  idea  of  insnhing^  the  Senate 
is  a  thing  that  never  entered  my  mind.  I  had 
DO  siMfa  thought  or  denga.  I  entertain  the 
kindest  feelings  and  the  most  respcctfal  feel- 
ings V>^r*i^  the  Senate,  and  woald  he  as  far 
as  any  man  npoa  the  face  of  the  earth  from 
saying  anything  which  would  jostly  give  offense 
to  the  i^entlessen  of  the  Senate  worn  I  was 
addraseiog. 

Mr.  SUMNER.  Mr.  President,  I  ask  tkat 
the  resolution  be  read  again. 

The  Chief  Clerk  read  the  resolntion. 

The  CHIEF  JUSTICE.  The  Secretary  will 
proocod  with  the  call  of  the  roU  on  the  motion 
to  lay  od  the  table. 

llie  Question  being  taken  by  yeas  and  nays, 
resoltea — yeas  85,  nays  10 ;  as  follows : 

TEAS-Hecws.  Anthonr.  Bamrd,  BMkalcw,  Oat- 
tell.  CbandUr.  Corbett.  CnciD,  Dnu.  Dixon,  Doo- 
little,  Drake,  Ednniuif,  Ferry,  FMSwrfen,  Vewlar, 
FreliDshuTBen,  Grime^  BarUn.  UendrielU,  Hawe, 
JobiuoD,  Merrill  ef  Uaine.  Morton.  Norton.  Pat- 
terson of  New  Hampahire.  Patterson  of  Tenneaioe, 
Ramsey,  Ross,  Ssalabury,  Sbermaa,  Tipton,  Tram- 
boll,  Van  Winkle,  Viekers.  and  WiHlama-%. 

NAYS— Messrs,  Oamaroa.  Howard.  Morsan,  Mor- 
rill of  Vermont,  Pomeror,  Stewart,  Siunaer,  Taajrer, 
Wilson,  and  Vales— 10. 

MOT  VOTINO-Memfs.  Oola,  OonkHar  OenacH, 
Ileoderson,  MoOrearr,  Nye,  Bpragua,  Wade,  ana 
WiUejr— «. 

So  the  resolution  was  laid  npon  the  table. 

The  CHIEF  JUSTICE.  The  next  business 
in  order  is  the  order  proposed  by  the  Senator 
from  Pennsylvania,  [Mr.  CAMaaoK,]  which  the 
Secretary  will  read. 

The  Chief  Clerk  read  as  follows : 

OrtUrtd,  That  the  Senate,  sittinc  as  a  ooart  of  im> 
paastmant.  shall  hereafter  hold  nurbt  sessions,  com- 


nonoias  at  oicht  o'elook  p.  as.  to-day.  and  oontioa- 
ing  untu  eleven  o'clock^,  m..  until  the  anomenta 
of  the  oonnsel  for  the  President  and  of  toe  Man- 


rra  on  tb«  part  of  the  Uouso  of  Baprwentatives 
II  b«  eonModed. 

Mr.  SUMNER.  I  move  to  strike  out  all 
after  the  word  "  Ordered,"  and  insert  what  I 
send  to  the  Chair. 

The  CHIEF  JUSTICE.  The  words  pro- 
poaed  to  be  inserted  will  be  read. 

The  Chief  Clerk  read  as  follows: 

That  the  SeaaU  will  ait  darinc  the  rsaainde*  of 
th«  trial  from  ten  o'clock  in  the  forenoon  to  six 
o'olook  ia  tk«  aftemoos,  with  saoh  bilarr«eess  as  may 
ba  ordered. 

Mr.  SUMNER.  On  that  I  should  Hke  to 
have  the  yeas  and  naya. 

Mr.  TRUMBULL.  Mr.  President,  I  move 
to  lay  this  whole  subject  on  the  table. 

Mr.  SOMNER.  On  that  I  ask  for  the  yeas 
and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  32,  nays  17;  as  follows: 

Messrs.  Anthony,  Bayard,  Bowkalew.  Cat- 
tt.  Davis,  Dixon,  Doolittle.  Drake,  Ferry, 
I,  Fowler.  Frelinthnysen,  Oriaies,  Heaa- 


TEAS-M^ 
ten.  Corbel 
FMMndea 


.  j«>.uv«a.  JoaoMn.  Heureoiy,  Monriii  or  Maino, 
Morrill  of  Vermont,  Morton,  Kortoa,  Pattwrsoa  of 
New  Hampshire,  Patterson  of  Tennessee,  Kaasey, 
Itsan,  Haafsbunr,  Spracoe,  Tmnbnll,  Van  Winkle, 
Vieken.  awl  Willay-Si. 

KAYS— Messrs.  Cameron.  Chandler,  CoaUins. 
Oracfn,  Edmnnds.  Harlan,  Howard,  HorgaD.  Pom- 
eaoy.  Bharmaa,  Stewart,  Sumner,  Thayer,  Tipton, 
WilUMas.  WUson.aad  Yataa-IT. 

NOTVOTiNO— Messrs.  Cole.  Conn«ss.Headenaa. 
Njro,  and  Wnde— 6. 

So  the  order  and  amendment  were  laidapoB 
tJke  table. 

The  CHIEF  JUSTICE.  Mr.  Evarts  wiU 
proceed  with  the  argument  for  the  President. 


Mr.  EVARTS.  We  perceive  then,  Mr.  Chief 
Justice  aad  Senators,  that  the  snbject  out  of 
which  this  controversy  baH  arisen  between  the 
two  branches  of  the  Government,  executive 
and  legislative,  toaches  ^e  very  foundations 
of  the  balanced  powers  of  the  Constitution ; 
and  in  the  arguments  of  the  honorable  Man- 
agers it  ba«  to  some  extent  been  so  pressed  u|x>n 
your  attention.  Yon  have  been  made  to  be- 
lieve that  so  weighty  and  important  is  the 
point  in  controversy  as  to  the  allocation  of  the 
power  over  oSte  incladed  in  the  function  of 
removal  that  if  it  is  carried  to  the  credit  of 
the  executive  depatrtment  of  this  Government 
it  makel  it  a  monarchy.  Why,  Mr.  Chief  Jus- 
tice and  Senatwrs,  what  grave  reproach  is  this 
upon  the  wisdom  aad  foresight  and  civil  pra- 
dence  of  oar  ancestors  that  have  left  anezam- 
ined  ^d  anexplored  and  unsatisfied  these 
doubts  or  measures  of  the  strength  of  the  Ex- 
ecutive as  npon  so  severe  a  test  or  inquiry  of 
being  a  monarchy  or  a  free  r^ablic  7  I  ask 
year  attentioo  to  a  passage  from  the  Federalist, 
la  one  of  the  papers  by  Alexander  Hamilton, 
who  meets  in  advaaee  these  aspersiotw  that 
were  songht  to  be  thrown  npoa  the  establish- 
ment of  the  executive  power  in  a  President. 
He  there  sugcests  in  bnef  and  solid  discrimi- 
nations the  distiaotioas  betwsea  the  Pres- 
idency :  ' 

"The  Freddent  of  the ITnlted  States  would  be  an 
oBoereleetad  by  the  people  for /oar  years ;  the  king 
<rf  Great  Britain  is  a  perpetual  and  ktrtdilanf  prinoe. 
The  one  woald  bo  amenable  to  personal  ponisbment 
and  disgraeojLthe  person  of  the  other  is  sacred  and 
inviolable.  The  one  would  have  a  ««<iKi(«4negative 
upon  the  aots  of  the  Icgnslativo  body :  the  other  has 
an  ai«o{H<«  negative.  The  one  woald  nave  a  right  to 
command  the  militaiyand  naval  fones  of  the  nation : 
the  other,  in  aMilloa  to  this  right,  possesses  that  of 
dttUtrime  war  and  of  raMng  ana  rttmlaline  fleets  and 
armies  by  his  own  authority.  The  one  would  have  a 
eonaurrent  power  with  a  branch  of  theLegislsture  in 
the  formation  of  treaties ;  the  other  is  the  «o<«  pot- 
MMor  of  the  power  of  making  treaties.  The  one 
would  haTealikecononrrentautbority  in  appointing 
to  oiBoes  itbe  other  is  the  sole  author  of  all  appoint- 
moBls.  The  one  ean  confer  no  privileges  whatever; 
the  other  ean  make  deniiens  of  aliens,  noblemen  of 
commoners,  can  erect  corporations  with  all  the  rights 
incident  to  corporate  bodies.  The  one  can  prescribe 
no  rales  coacerning  the  oommeroe  or  currency  of  the 
nation:  the  other  isin  several  respeets  the  arbiter  of 
oommeroe,  and  in  this  capacity  can  establish  markets 
and  fkirs,  can  regulate  weights  and  measures,  can  lay 
embarfoea  for  a  limited  time,  ean  coin  money,  can 
aathorue  or  prohibit  the  eircnlatioo  of  fnrei^  coin. 
The  one  has  no  particle  of  spiritual  jurisdiction;  the 
other  is  the  supreme  head  and  governor  of  the  na- 
tional church  I  What  answer  shall  we  give  to  those 
who  would  persuade  us  that  things  so  onlike  resem- 
ble each  other  T  The  same  that  ought  to  be  given  to 
thoso  who  tell  us  thataQoverament,  the  whole  power 
of  which  would  be  in  tbe  bands  of  the  elective  and 
periodical  servants  of  the  people,  is  an  aristocracy, 
a  monarchy,  and  a  despotism. 

But  a  little  closer  attention  both  to  tbe  his- 
tory of  the  framing  of  the  Constitntioa  and  to 
the  oiunions  that  maintained  a  contest  in  the 
body  of  the  Convention  which  should  finally 
determine  the  general  character  aad  nature 
of  the  Constitution  will  sliow  us  that  this  matter 
of  the  power  of  removal  or  the  control  of  ofBce, 
OS  disputable  between  the  Executive  and  the 
Seaiate,  touches  more  neiurly  one  of  the  other 
great  balances  of  the  Constitution ;  I  mean 
that  balance  between  the  we^t  of  nambers 
in  Um  peopfe  and  the  equality  of  States,  irre- 
spective of  popalation,  of  wealth,  and  of  size. 
Here  it  is,  if  I  ma^  be  allowed  to  say  bo,  that 
tho  opinions  to  which  my  particnlar  attention 
was  arawn  by  tha  honoraole  Manager,  [Mr. 
BoDTWEU.,]  the  opinions  of  Roger  Sherman, 
had  their  origin.  One  of  the  most  eminent 
statesmen  of  the  last  generation  said  to  me 
that  it  was  to  Mr.  Sherman  and  to  his  young  col- 
league,  Mr.  Ellsworth,  and  to  Judge  Peterson, 
of  New  ifmey,  that  we  owed  it,  more  than  to  all 
else  ia  that  Cfonvention,  that  our  Government 
was  made  what  that  statesman  pronounced  it 
to  be,  the  best  Government  in  the  world,  a 
Federal  Republic,  instead  of  being  what  it 
woold  have  been  bat  for  those  membsrsof  the 
ConvenUon,  as  this  saas*  statesman  of  the  last 
generation  expressed  it,  a  consolidated  empire, 
tbe  worst  Government  ia  tbe  world. 

Between  theas  two  opinions  it  was  that  the 
controvsrqr  whether  the  Senata  should  be  ad- 
nutted  into  a  shaM  of  ttte  ezecative  power  of 


offioiatl  appointmhnt,  the  great  arm  and  strength 
of  the  Government  came  into  play  ;  and  as  a 
part  of  his  6rm  maintenance  of  the  equality  of 
the  States  Mr.  Sherman  insisted  that  this  parti- 
cipation should  be  accorded  to  the  Senate ; 
and  others  resisted  as  too  great  a  subtractioa 
from  the  sum  of  executive  power  to  be  capa- 
ble safely  of  this  distribution  and  frittenng 
away.  Mr,  Adams,  the  first  President  of  that 
name,  I  am  infbnned  npon  authority  not 
doubted,  bringing  it  to  me  from  the  opinion 
of  his  grandson,  died  in  the  conviction  that 
even  the  participation  in  appointment  that  the 
Constitution,  as  construed  and  maintained  in 
tbe  practice  of  this  Government,  accorded  to 
the  Senate,  would  be  the  point  upon  which  the 
Constitution  woald  fail ;  that  this  attraction  of 
power  to  comparatively  irresponsible  and  un- 
noticed administration  in  the  Senate  would 
ultimately  so  destroy  the  strength  of  the  Exec- 
utive with  the  people  and  create  so  great  dis- 
content with  the  people  themselves  that  the 
Execati  ve  of  their  own  choice  apon  the  Federal 
forces  and  numbers  which  the  Constitution 
gives  to  that  election  would  net  submit  to  the 
executive  power  thus  bestowed  being  given  to 
a  body  that  had  its  eoastitntion  without  any 
popular  election  whatever,  and  had  its  mem- 
bers and  strength  made  up  not  by  the  wealth 
aad  power  aad  strength  of  the  people,  bat  by 
tho  equally  of  tbe  States. 

When  yon  add  to  that  this  change  which  gives 
to  the  Senate  a  voice  in  the  removal  from  office, 
and  thos  gives  them  the  first  hold  upon  tbe 
question  of  tbe  maintenance  of  official  power 
in  tbe  country,  yon  change  wholly  the  question 
of  the  Constitntioa ;  and  instead  of  giving  the 
Senate  ooiy  the  advisory  force  which  that 
instmmebt  commits  to  it,  and  only  under  the 
conditions  that  the  office  being  to  be  filled  they 
have  nothing  to  say  bat  who  shall  fill  it,  and 
if  they  do  not  concur  still  leave  it  to  the  Execa- 
tiveto  name  another  and  another  and  another, 
always  proceeding  from  bis  original  and  prin- 
cipal motion  in  toe  matter,  you  change  it  to 
the  absolute  preliminary  power  of  this  body  to . 
say  to  the  Executive  of  the  United  States  that 
every  administrative  office  under  bim  shall  re- 
main as  it  is,  and  these  officers  shall  be  over 
him  and  against  him  provided  they  be  with  and 
for  you  ;  and  when  yoa  add  to  that  the  power 
to  say  "  until  wo  know  and  determine  who  the 
successor  will  be,  until  wA^et  the  first  move 
by  the  Executive  a  concession  to  as  of  the  suc- 
cessor, we  bold  the  reins  of  power  that  the 
office  shall  not  be  vacated,"  you  do  indeed 
break  down  at  once  the  balance  between  the 
executive  and  the  legislative  power  as  repre- 
sented in  this  body  of  the  latter  department 
of  the  Government,  and  yon  break  down  tbe 
Federal  election  of  President  at  once,  and  com- 
mit to  the  eqnalitv  of  States  the  pauiitiou  and 
distribotion  of  the  executive  power  of  this 
ooantry. 

I  woold  like  to  know  how  it  is  that  the  peo- 
ple of  this  country  are  to  be  made  to  adopt 
this  principle  of  their  Constitution  tiiat  the 
executive  po^er  attributed  to  the  Federal 
members,  made  up  of  Senators  and  Repre- 
sentatives added  together  for  each  State,  is  to 
go  through  the  formality  of  the  election  of  a 
President  upon  that  principle  and  upon  that 
calculation,  aad  then  find  that  the  executive 
power  tiiat  they  supposed  was  involved  in  that 
primary  choice  and  expression  of  the  public 
will  is  to  be  administered  and  controlled  by  a 
body  made  np  of  tbe  equality  of  States.  _  I 
would  like  to  know  on  what  plan  our  politics 
are  to  be  carried  on ;  how  can  you  make  tbe 
combinations,  how  the  forces,  how  the  inter- 
eats,  how  the  efforts  that  are  to  throw  them- 
selves into  a  popular  election  to  raise  a  pres- 
idential control  of  execative  power,  and  then 
find  that  that  executive  power  is  all  admin- 
istered on  the  principle  of  equality  of  States. 
I  woald  like  to  know  how  it  is  that  New  York 
and  Pennsylvania  and  Ohio  and  Indiana  and 
Illinois  and  Missouri  and  the  great  and  grow- 
ing States  are  to  carry  tbe  force  of  popular 
will  into  the  executive  chair  npon  the  Fed- 
eral Bumbers  of  the  Electoral  Colleges,  and 


Digitized  by 


^3. 


le 


nssi 


SUPPLBMBNT  TO 


th«a  find  that  Rhode  IbImmI  and  Delaware 
and  the  diaUnt  States  ftopeopled  are  to  ooa- 
trol  the  whole  possessioD  and  admiaUtration 
of  executive  power.  I  would  like  to  know 
bow  long  we  are  to  keep  up  the  form  of  eiect- 
inga  President  with  toe  will  of  the  people 
bebiud  him  aod  tbea  find  bim  stripped  of  tbe 
power  thus  coinmitted  to  bim  in  toe  paititioa 
Detweea  tbe  States  without  regard  to  numbers 
or  to  popular  opiuion.  There  is  tba  grave  dia- 
location  of  the  balancQB  of  the  Constitation ; 
there  is  the  absolute  destruciioo  of  the  power 
of  the  people  orer  the  presidential  authority, 
keeping  up  tbe  form  of  an  eleetion,  but  de- 
priving it  of  all  its  results.  And  I  would  like 
to  know,  if  by  law  or  by  will  this  body  thus 
assumes  to  itself  this  deanuag^meet  of  tbe  bal- 
ances of  the  Constitution  as  betwoea  tbe  States 
and  po(>ular  nambersi,  how  long  New  England 
can  maintain  in  its  share  of  executive  power, 
as  admiuigtered  here,  as  large  a  proportion  aa 
beluuga  to  New  York,  to  Pennsylvania,  to 
Ohio,  to  Indiana,  to  illlnois,  a«d  to  Missoari 
toigetber. 

1  must  think,  Mr.  Chief  Justice  and  Sen- 
ators, that  there  has  not  been  sufficiently  con- 
sidered buw  far  these  principles  thus  debated 
reach,  and  how  tbe  iramers  of  the  Conatita- 
tiou,wben  they  came  to  debate  in  the  year  1789 
in  Congress  what  was  or  should  be  the  actual 
atid  practical  allocation  of  this  authority,  un- 
derstood tbe  qqeation  perfectly  in  its  bearing 
and  in  its  future  neeessities. 

True,  indeed,  Mr.  Sherman  was  always  a 
stern  and  peisistent  advocate  for  the  streasth 
of  the  Senate  as  against  the  power  of  the  Ex- 
ecutive. It  was  there,  on  that  point,  that  the 
Senate  represented  the  eqaality  of  States;  and 
he  and  Mr.  Ellsworth,  holding  their  places  ia 
tbe  Conveutiou  as  tbe  representatives  of  Con- 
necticut, a  State  then  a  snwll  State,  between 
the  powerful  State  of  Massachusetts  on  the 
one  side  and  New  York  «a  the  other ;  and 
Judge  Paterson,  of  New  Jersey,  the  repcesent- 
ative  of  that  State,  a  small  State,  between  the 

Sreat  State  of  New  York  on  the  one  side  and 
le  great  State  of  Pennsylvania  on  tbe  other, 
were  the  advocates,  undoubtedly,  of  this  dis- 
tribution of  power  to  the  Senate;  and,  as  is 
well  known  in  the  history  of  the  times,  a  cor- 
re^ondence  of  some  importanee  took  place 
between  tiie  elder  Mr.  Adams  and  Mr.  Sher- 
man, in  the  early  di^s  of  the  working  of  the 
Government,  as  to  whetlier  tbe  feaa  of  Mr. 
Adams  tliot  the  Executive  would  prove  too 
weak  or  ihe  purposes  of  Mr.  Sherman  tfaat  tha 
Seuato  should  be  strong  enough  were  or  were 
not  most  in  accord  with  the  principles  of  tbe 
Government.  But  all  that  was  based  upon  tha 
idea  that  tbe  concurreaoe  of  the  Senate,  under 
the  terms  of  tbe  Constitution,  ia  appointment, 
was  the  only  detraction  from  the  supramaey 
and  indepeuueuce  of  executive  antbonty. 

Kow,  tills  question  comes  up  in  this  fort^ 
tbe  power  of  removal  is,  and  always  has  bean, 
claimed  and  exercised  by  the  Exeootiva  in 
this  Government  separately  and  independently 
of  the  Senate.  Until  the  act  of  March  2, 
1867,  tbe  actual  power. of  ramoval  by  the 
Senate  never  has  been  claimed.  Some  eon- 
atructions  upon  the  affirmative  exereise  of  tbe 
power  of  appointment  by  tbe  Executive  have 
at  diSeront  limes  been  suggested,  and  reeeived 
more  or  less  support,  tending  to  tbe  oonoht- 
sion  that  tiras  the  Senate  might  have  some 
hold  of  the  question  of  removals ;  and  now 
this  act,  which  we  are  to  consider  more  defir 
nitely  hereafter,  does  not  assume  in  terms  to 
give  tbe  Senate  a  partieipation  in  the  distinct 
and  separate  act  of  an  executive  uatnre,  the 
removal  from  office.  Indeed,  tbe  maonerthat 
tbe  Congress  has  dealt  with  tbe  sul^ect  is  quita 
peculiar.  Unable,  apparently,  to  find  ade- 
quate support  for  the  pieteusioa  that  tbe  Sea- 
ate  could  cbum  a  share  in  tbe  distinct  act  of 
reiuoval  or  vacating  of  office,  the  scheme  of 
the  law  is  tu  change  the  tenure  of  office,  so  that 
removability  as  a  separate  and  itHlepend«ttt 
governmental  act,  by  wbumever  to  be  exerted, 
IS  obliterated  from  Uie  powers  of  this  Govern- 
ment.   Look  at  that,  now,  that  you  do  abso- 


Intely  stnke  out  of  the  capacity  and  reaonrtfes 
of  this  Government  the  power  of  reasoving  an 
officer  a*  a  Separate  executive  act ;  I  mean  on 
executive  act  in  which  you  participate.  Yo« 
have  deteraiaed  by  law  that  there  shall  be  no 
vacation  of  an  office  possible,  except  when  and 
as  and  by  the  operation  of  completely  filling  it. 
And  so  far  have  you  carried  that  principle  that 
you  do  M>t  even  make  it  possible  lo  vaeate  it 
by  the  concnrrenee  of  tbe  Senate  and  the  Pres- 
ident; bat  you  have  deliberately  and  firmly 
determined  that  tite  office  shalt"  remain  fall  as 
an  estate  and  possession  of  the  incuaibent, 
from  wbieh  he  can  be  removed  under  no  stress 
of  the  pablic  neeesMty  except  by  the  Eset  oc- 
curring of  a  complete  appointment  for  perma- 
nent tenure  of  a  successor  concunred  ia  by 
the  Senate  and  made  operative  by  the  new 
appointee  going  into  and  qnalifying  himself 
in  the  office. 

This  seems  at  the  first  si^t  a  very  extraordi- 
aMy  provision  for  all  tbe  exigeneies  of  a  Gov- 
ermnent  like  oom,  with  its  forty  tbonsand  offi- 
cers, whose  list  i»  paraded  here  before  you ,  with 
Uieir  twenty-one  millions  of  emoluments,  to 
show  the  magftitude  of  the  great  priee  coa- 
tended  for  between  the  Preudency  and  the 
Senate.  It  is  a  very  singular  prorisioa,  deubt- 
laie,  that,  i*  a  QovennoeBt  which  includes 
under  it  forty  thousand  officers  there  sfaooid 
be  no  governmental  possibility  of  stofpping  a 
man  ia  or  removing  h\m  from  an  office  except 
by  tbe  deliberate  succession  of  a  pemwnent 
successor  approved  b^  the  Senate  and  con- 
curred in  by  the  appointee  himself  going  to 
the  place  and  quahfying  and  assnming  its 
duties. 

I  speak  tbe  language  of  Uie  act,  and  while 
the  Senate  is  in  session  there  is  not  any  power 
of  temporary  suspension  or  arrest  of  fraud  or 
violence,  of  danger  or  menace,  in  the  conduct 
of  the  subsisting  officer.  When  you  are  in 
recess  there  is  a  power  of  suspension  given  to 
the  Executive,  and  we  are  better  off  in  that 
respect  when  you  are  in  offiee  than  when  yon 
are  in  session,  for  we  can,  by  a  peremptory 
and  definite  and  appropriate  action,  arrest  mis- 
conduct by  snspension.  But  as  I  said  before, 
I  repeat,"  under  this  act  the  incumbents  of  alt 
these  offices  have  a  permanent  estate  until  a 
successor,  with  your  consent  and  his  own,  i$ 
inducted  into  the  office.  _ 

I  do  not  propose  to  discuss  (as  quite  nnne- 
cessanr  to  any  decision  of  any  matter  to  be 
passed  on  in  your  judgment)  at  any  very  great 
length  (he  question  of  tbe  constitutionality  of 
this  law.  A  very  deliberate  expression  of 
opinion,  after  a  very  valoable  and  thoroufb 
debate,  oondnoCed  ia  this  body,  in  which  the 
reasons  oa  each  side  were  ably  maintained  by 
yotir  most  distinguidied  isembers,  and  a  very 
thoroogk  consideration  ia  the  House  of  Rep- 
resentatives, where  able  and  eminent  lawyers, 
some  of  whom  appear  among  the  Manugen 
to-day,  gave  the  ooantry  the  benefit  of  their 
knowledge  aod  their  acuteaess,  have  placed 
tfaia  matter  upon  a  legislative  judgment  of  eon* 
stitDtioaality.  Bnt  I  think  all  will  agree  that 
a  legislative  judgment  of  eoostitationality  does 
not  ooaolade  a  court,  and  that  when  legislative 
j.udgments  have  differed,  and  when  the  prac- 
tice of  tba  Qovemoient  for  oghty  years  has 
been  oo  one  side  and  the  newideas  introdaced 
are  confessedly  of  reversal  and  revolotion  in 
those  ideas,  it  is  not  saying  toe  moofa  to  say 
that  after  the  expression  of  the  legtslatire  Wilt, 
and  after  the  expression  of  the  opinion  of  th* 
Legislature  implied  in  their  action,  there  yet 
would  remain  fbr  debate  amongijurists  and 
lawyers,  aiaong  statesmen,  among  tbooghtful 
dtizens,  and  certainly  pn^ierly  witbia  the 
province  of  the  Sopresse  C<Hirt  of  the  United 
btalea,  the  question  whether  tbe  one  or  the 
other  construetion  of  the  Constitution,  so  vital 
in  its  influence  upon  the  Govemaient,  was  tbe 
correct  and  tke  safe  coarse  for  tha  oondnct  of 
the  Qoveranteot. 

Let  measkyowrwtteBtion  for  a  moment  apon 
two  peiiats,  to  the  qoestioa  as  preseniiaeitself 
to  tbe  minds  of  the  Senators,  as.  to  wbcther 
this  was  or  was  Hota  nrcmal  sad  Mwkliwi 


in  the  practice  and  the0ri«aof  theG*v«m«s«Bl« 
and  alsoastotheweight  of  a  legislative  opiam*. 
In  the  Senate,  the  Sboaior  from  Oregon  [Me. 
WiLUitMs]  said : 

"This  Mil  iM(}«r«tk«i  to  revsTM  what  has  hereto- 
fore been  the  aaUDitted  praokiaaef  the  a«vwnDtent| 
aod  it  sc«me4  to  m«  that  it  was  due  to  tbe  exalted 
office  of  the  Freaident  of  the  Vnited States,  the  Chief 
Msgietrate  of  tlra  mtttoa,  that  he  iheuld  exeroise 
tbispower;  thttkeebeoid  bekefttoehoonbisowa 
Cabiuet,  ftud  that  he  should  be  held  responuhle,  as 
he  will  be,  to  me  ennntry  fbr  whatever  acts  that 
Oabinetmar  perfern."— Clm«re»M»iui<  GMe,  Thirtr- 
Niatb  OvBcnas,  second  sesaien, ».  S6i. 

This  Senator  t<facbes  the  vary  marrow  of 
the  matter,  that  when  yon  are  passing  tius  bill, 
which  in  tbe  whole  official  service  of  this  conn- 
tiy  reverses  the  practice,  yon  should  at  lesMt 
1eav«  the  exeeption  of  the  Cabinet  officers  in. 
That  was  tbe  point ;  leaving  them  entirely  la, 
and  that,  with  that  exoeption  in,  it  was  a  re- 
versal of  the  pwotiee  of  the  OoveCBaont  to  aU- 
the  rest,  and  the  Cabinet  sboald  be  left  a* 
they  were,  beeanse,  as  he  said  wisely,  the  ooaa- 
trr  will  bald  the  Exeeative  responsible  for 
what  his  Cabinet  does ;  aad  they  wilt  so  bold 
him  until  they  find  ont  that  yon  Iiava  robbed 
the  Executive  of  all  rw^onsiaility  by  robbing 
it  of  what  is  the  pith  of  responsibility,  discra- 
tioa. 

The  same  honorable  Seoater  proceeds,  ia 
another  point  of  the  delwte : 

"IkaowtberSieraomfardiMRTeemeatafopiaioB; 
bnt  it  seened  to  me  that  if  werevoluUoaiietlMrfae- 
tice  of  the  Uovemment  in  all  ether  rasneeta,  we 
might  let  this  power  remain  in  the  hands  orthe  Pres- 
ident of  the  UaUed  SutM"— 

That  is,  the  Cabinet  ofBeers'  appcuntmeot — 

"thatweeafMaottostrijt  hivof  thispower.wfaieh 
is  one  that  It  seems  to  me  it  is  necessary  and  r«as«n- 
sUe  that  be  shoaid  ezeroise."— Tfrtd.,  p.  SSI. 

The  honorable  Senator  from  Hich^^an  [Mr. 
HowABo]  says: 

"I  agree  with  him"— 

Referring  to  the  Senator  firom  Indiana  £Ur. 
Hbkdbicis] — 

"that  the  «raatieal  .piwedeats  of  tbe  e»*«miB«Bt 
t|iiu  fsr  U^  to  this  int^niretatioa  of  tka  Oonstita- 
tion,  that  It  is  competent  for  the  President  darinr 
the  recess  of  the  £eaata  t*  turn  oat  of  office  a  present 
incumbent  and  to  Hit  his  place  hy  comminlonins 
aoothar.  This  ha*  been,  I  admit,  the  practice  for 
Ions  years  and  many  generatioD*:  bat  it  is  to  be  ob- 
served at  the  same  time  that  this  claim  of  power  on 
tha  part  of  tha  Bsesnti  ve  has  boon  naiformly  eon- 
tested  by  some  of  the  best  minds  of  the  soaatrT."~~ 
/tW.,p.407.  . 

And  nowj  as  to  the  weight  of  mere  legisla- 
tive construction,  even  in  the  mind  of  alag^ 
later  himself,  as  compared  with  other  sources 
of  nnthoritative  determination,  let  me  ask  yonr 
attention  to  some  other  very  pertinent  observar 
tions  of  tbe  honorable  Senator  fiom  Oregoo, 
[Mr.  WititAMS:] 

"  Xheae  who  adrocate  tba  aSeentlTa  pesrar  of  r«> 

moval  rely  altogether  upon  the  legislative  ooojitnie- 
tion  of  tbe  Constitutino.  mstsinW  by  the  praciice 
»ml~'~' «j-j^-ij — • T        M  — 

th&t 


cmiMonaof  iadividaal  meo.  1  seed  not  arfvo 
th&t  Clio  legislative  eoaatr^ieiioa  of  the  CenstttauMa 
hus  no  binaing  foroa.  It  la  to  be  treated  with  proper 
respect;  but  nw  eonstrnetions  have  been  pat  apop 
the  CoMtiftiva  by  Ooasnaaat  oaa  tiaw  that  have 
1^  been  laadiftod  or  evarralad  at  othar  or  snbaeqaeat 
tuaesi  so  that,  so  far  aa  the  Inaialartva  oaaatroBtioii 
of  the 


of  the  Constitution  upon  this  question  ist 

it  is  entitled  U>  vary  little  fonsidanMUoa."— /M.. 
P.13R. 

The  point  in  the  debste  was  that  the  legisla- 
tive eonstmction  of  1789  bas  worked  into  the 
bones  of  the  Govemtnent  by  the  indurating 
process  of  practice  and  exercise  was  a  coft- 
struction  of^powerful  infiuence  on  the  matter; 
aadyet  the  hononible  Senator  from  Oregon, 
justly  poshes  the  proposition  that  legislative 
construction  per  «e— diot  I  msv  not  speak  di»- 
regpetjtfolly,  L  Speak  bis  woras — "that  le^ia. 
lative  construction  is  entitled  to  very  little  oon- 
sidetation;"  that  it  has  "no  binding  force." 
Shall  we  be  told  that  a  legislative  coastractiao 
of  March  2,  18G7,  and  a  praetiee  aoder  it  for 
oae  year  that  has  brought  the  Congress  fiiea 
to  face  with  the  Executive  and  introduced  tha 
sword  of  impeachment  between  tbetwobraaehea 
upOB  a  removal  from  office,  raising  tbe  precise 
question  that  an  attempt  by  the  President  lo 
reasove  a  Secretary  and  appoint  an  ad  itOerlm, 
discbarge  of  its  duties  is  to  result  in  a  removaf 
by  the  Senate  of  the  Exeeative  ifaielf  apd  thm 
api^^Btawnt  e#oii*  of  ita  own  meuAets  to  tha 
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od  iuterim  dUcbMoe  of  tWe  du^s  of  Uie  Pres- 
idenc;  7  That  is  the  issue  made  by  a  receot 
legislatire  construction. 

But  the  honorable  Senator  from  Oregon,  with 
great  force  and  wisdom,  as  it  seems  to  me, 
proceeded  in  the  debate  to  saj  that  the  coarts 
of  law,  and,  above  allf  the  Supreme  Court  of 
tiie  United  States,  were  the  place  to  look  for 
aothoritatire,  for  permanent  determinations  of 
these  constitutional  questions;  and  it  will  be 
found  that  in  this  he  but  followed  the  wisdom 
shown  in.  the  debate  in  1789  and  in  the  final 
result  of  it,  in  which  Mr.  Sherman  concurred 
as  much  as  any  member  of  that  Congress,  that 
it  was  not  for  Congress  to  Aame  or  assign  the 
limits  upon  ezecative  power  by  enactment  nor 
to  appropriate  and  confer  ezecotive  power  by 
endowment  through  an  act  of  Congress,  butto 
leave  it,  as  Mr.  White,  of  North  Carolina,  said, 
and  as  Mr.  Oerry,  of  Massachusetts,  said,  and 
as  Mr.  Sherman,  of  Connecticut,  said,  for  the 
Constitution  itself  to  operate  upon  the  Foreign- 
Secretary  act,  and  let  ue  action  be  made  ander 
it  by  virtue  of  a  claim  of  right  under  the  Con- 
stituUon,  and  whoever  was  aggrieved  let  him 
raise  his  question  in  the  courts  of  law.  And 
upon  that  resolution  and  upon  that  sitaation  of 
the  thing  the  final  vote  was  taken,  and  the 
matter  was  disposed  of  in  that  Congress ;  but 
it  was  then  and  ever  since  has  been  regarded  as 
an  authentic  and  authoritative  determination 
of  that  Congress  that  the  power  was  in  the  Presi- 
dent, and  it  has  been  so  insisted  upon,  so  acted 
upon  ever  since,  and  nobody  has  been  aggrieved, 
and  nobody  has  raised  the  question  in  the  courts 
of  law.  Ibat  Is  the  force  and  the  weight  of 
the  resolution  of  that  First  Congress  and  of  the 
practice  of  the  Government  under  it. 

In  the  House  of  Representatives,  also,  it  was 
a  conceded  point  in  tne  debate  upon  this  bill, 
when  one  of  the  ablest  lawyers  in  that  body, 
as  I  understand  by  repute,  Mr.  VflUAJMS,  one 
of  the  honorable  Managers,  in  his  argument  for 
the  bill,  said : 

"It  aims  at  the  reformation  of  a  giant  vice  in  the 
administratien  of  thia  Qorcrnment  by  brin^nc  its 
praetice  buck  trota  a  rale  of  its  infancy  and  inezpe- 
rioBOO."— iiitt,  p.  18. 

He  thought  it  was  a  faulty  practice,  but  that 
H  was  a  practice,  and  that  from  its  infancy 
to  the  day  of  the  passage  of  the  bill  it  was  a 
▼ice  inherent  in  the  system  and  exercising  its 
power  over  its  action  he  did  not  doubt.  He 
admits,  subsequently,  in  the  same  debate  that 
the  Congress  of  1789  decided,  and  their  suc- 
cessors for  three  c[narters  of  a  century  acqui- 
esced in  this  doctrine. 

I  frill  not  weary  the  Senate  with  a  thorough 
analysis  of  the  debate  of  1789.  It  is,  I  believe, 
decidedly  the  most  important  debate  in  the 
history  of  Congress.  It  is,  I  think,  the  best 
considered  debate  in  the  history  of  the  Govern- 
ment. I  think  it  included  among  its  debaters 
BS  many  of  the  able  men  and  of  the  wise  men, 
the  benefit  of  whose  public  service  this  nation 
has  ever  enjoyed,  as  any  debate  or  measure 
that  this  Government  has  ever  entertained  or 
canvassed.  And  it  was  a  debate  in  which  the 
civil  prudence  and  forecast  of  the  debaters 
manifested  itself,  whichever  side  they  took  of 
the  (question,  in  wonderful  wisdom,   for   the 

S remises  of  ttie  Constitution  were  very  narrow, 
lost  probably  the  question  of  removal  from 
office  as  a  distinct  suoject  had  never  occurred 
to  the  minds  of  men  in  the  Convention.  The 
tenure  of  office  as  not  to  be  made  permanent 
except  in  the  case  of  the  justices  of  the  Su- 
preme Conrt,  and  the  periodicity  of  the  House 
of  Representatives,  of  the  Senate,  and  of  the 
Executive  were  fixed.  Then  there  was  an  at- 
tribution of  the  whole  inferior  administrative 
official  power  of  the  Government  to  the  Ex- 
ecutive as  being  an  executive  act^  with  the 
single  qualification,  exceptional  in  itself  that 
the  advice  and  consent  of  the  Senate  should 
be  interposed  as  a  negative  upon  presidential 
nomination  carryin|f  him  back  to  a  substitute 
if  they  should'  not  agree  on  the  first  nominee. 
The  point  raised  was  exactly  this,  and  may 
he  very  briefly  stated:  those  who,  with  Mr. 
Sherman,  maintained  that  the  concurrence  in 
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removab  waa  as  necessary  as  the  ceoourrwcva 
in  appointments  put  themselves  on  a  proposi- 
tion tnat  the  samepowerthatappointed  should 
have  the  removal.     That  was  a  little  begging 
of  the  question — speaking  it  withall  respect — 
as  to  who  the  appointing  power  was  really 
under  the  terms  and  in  the  intent  of  the  Coo- 
stitntion.     But,  conceding  that  the  connection 
of  the  Senate  \viUi  the  matter  really  made  them 
a  part  of  the  appointing  power,  the  answer  to 
the  argument,  triumphant  as  it  seems  to  me, 
as  it  came  from  the  distinguished  speakers, 
Mr.  Madison,  Mr.  Bondinot,  Fisher  Ames,  and 
other  sumiorters  of  the  doctrine  that  finally 
trinmphedf,  was  this :  primarily  the_ whole  busi- 
aess  of  official  sabordinate  executive  action  is 
a  part  of  the  executive  fonction ;  that  being 
attributed  in  soUdo  to  the  President,  we  look  to 
exceptions  to  serve  the  turn  and  precise  meas- 
nre  of  their  own  definition,  and  discard  that 
falsest  principle  of  reasoning  in  regard  to  laws 
or  in  regard  to  conduct,  that  exception  is  to 
breed  exception  or  amplification  of  exception. 
The  general  mass  is  to  lose  what  is  subtracted 
from  it  by  exception,'  and  the  general  mass  is 
to  remain  with  its  whole  weight  not  thus  sep' 
arately  and  definitely  reduced.     When,  there- 
fore, these  statesmen  said  you  find  the  freedom 
of  executive  action  and  its  solid  authority  re- 
duced by  an  exception  of  lidvice  and  consent 
in  appointment  you  must  understand  that  that 
is  the  limitof  the  exception,  and  the  executive 
power  in  all  other  raepects  stands  unimpaired. 
What,  then,  is  the  test  of  the  considera- 
tion?   Whether  removal  from  oflice  belongs 
to  the  executive  power,  if  the  Conslitutioa  has 
not  attributed  it  elsewhere ;  and  then  the  ques- 
tion was  of  statesmanship,  whether  this  debate 
was  important,  whether  it  was  vital,  whether 
its  determination  one  way  or  the  other  did 
affect  seriously  the  character  of  the  Govern- 
ment and  its  working ;  and  I  think  all  agreed 
that  it  did,  and  all  so  agreeing,  and  all  coming 
to  the  resolution  that  I  have  stated,  what  weight, 
what  ^nifieanoe  is  there  in  the  fact  that  the 
party  that  was  defeated  in  the  argument  sab- 
mitted  to  the  coa^sion  and  to  the  practice  of 
the  Government  under  it,  and  did  not  raise  a 
voice  or  take  a  vote  in  derogatioa  of  it  during 
the  whole  course  of  the  Govemment? 

But  it  does  not  stand  upon  this.  After  forty- 
five  years'  working  of  this  system,  between  the 
years  1830  and  lSj>,  the  great  party  exaoer- 
bations  between  the  Democracy,  under  the  lead 
of  General  Jacksoa,  and  the  Whigs,  under  the 
mastery  of  the  eminent  men  that  then  filled 
these  Halls,  the  only  survivor  of  whom,  emi- 
nent then  himself  and  eminent  ever  since,  now 
does  me  the  honor  to  listen  to  my  remarks, 
[referring  to  Hon.  Thomas  Ewing,  of  Ohio,] 
then  under  that  antagonism  there  was  renewed 
the  great  debate ;  and  what  was  the  measure 
which  the  contesting  party,  under  the  influence 
of  party  spirit,  brought  the  matter  to  1  Mr. 
Webster  said  while  he  led  the  forces  in  a  great 
array,  which,  perhaps,  for  the  single  instance 
combined  the  triumvirate  of  himBelf,  Mr.  Cal- 
houn, and  Mr.  Clay,  that  the  contrary  opinion 
and  the  contrary  practice  was  settled.  He 
said:  "  I  regard  it  as  a  settled  point ;  settled 
by  construction,  settled  by  precedent,  settled 
by  the  practice  of  the  Government,  settled  bj 
legislation;"  and  he  did  not  seek  to  disturb  it. 
He  knew  the  force  of  those  forty-five  years, 
the  whole  existence  of  the  nation  nnder  its 
Constitution  upon  a  question  of  that  kind;  and 
he  sought  only  to  interpose  a  moral  restraint 
apoA  the  President  in  requiring  him,  when  he 
removed  from  office,  to  assign  the  reasons  of 
the  removal? 

General  Jackson  and  the  Democratic  jx^ttr 
met  the  point  promptly  with  firmness  and  wiu 
thoronghness,  and  in  his  protest  against  a  reso- 
lution which  the  Senate  bad  adopted  in  1884, 
I  think,  that  his  action  in  the  removal  of  Mr. 
Duane  (though  they  brought  it  down  finally,  I 
believe,  to  ue  point  of  the^  removal  of  the 
deposits)  had  been  in  derogation  of  the  Consti- 
tution and,the  laws,  he  met  it  with  a  defiance 
in  his  protest  which  brought  two  great  topics 
of  debate  up ;  one  the  mdepen^nce  of  the 


Executive  in  its  right  to  iudge  of  eonstita- 
tiosal  questions,  aad  the  other  the  great  point 
that  the  conferring  by  choice  of  tlie  people 
upon  the  President  of  their  representation 
through  Federal  numbers,  was  an  important 
part  of  the  Constitution,  and  thsit  he  was  not  a 
man  of  his  own  will,  but  endued  and  reinforced 
by  the  will  of  the  people.  That  debate  was 
carried  on  and  that  debate  was  determined  by  the 
Senate  passing  a  vote  whioh  enacted  its  opinioa 
that  his  eonduet  had  been  in  derogatioa  of  the 
Constitution  and  Ae  laws;  and  on  this  very 
point  a  reference  was  made  to  the  common 
master  of  them  all,  the  people  of  the  Unitsd 
States;  and  upon  a  reiSlectioa  of  General  Jack- 
son and  npon  a  confirmation  of  opinion^  from 
the  people  themselves,  they  in  their  primary 
capacity  acting  through  the  authentic  changes 
of  their  Government,  by  election,  brought  into 
the  Senate,  npoa  this  ohallenge,  a  nujority 
that  expungea  the  resoktion  censuring  the 
aetioa  of  tba  Bxacative.  Yon  talk  aboat  p«wer 
to  deckla  oonstitaiianid  qnsstioas  hj  Coiigrest, 
power  to  decide  them  by  th«  Supi«ms  Coaitf 
power  to  decide  them  by  the  ExeeatiM.  I 
show  vou  the  superior  power  of  all  that  has 
been  drawn  into  the  great  debate,  of  anblis 
opiaioB  and  the  detarmiaatiea  of  the  saibaga, 
and  I  say  that  tke  history  of  ftae  ooQBtrias,  the 
history  of  popohr  liberty,  the  history  of  the 
power  o£  the  people,  not  by  pbisian  or  by  vio< 
ieoce,  but  by  reason,  by  discretion  aodpeaoeful, 
silent,  patient  exercise  of  their  power,  was 
never  shown  more  distinctly  and  moat*  daft* 
nitely  thaa  on  this  Tcry  mattes,  wholhar  it  is  a 
part  of  the  Mcevotive  power  of  this  oountry  of 
of  tb«  legislattre  or  senatorial  power,  that 
removal  fmn  offiee  shoaid  iwoiaiti  in  the  Ex- 
eoDtive  or  be  distribated  aaiang  the  Seoaton. 
It  was  not  ny  party  that  was  pleased  ec  that 
was  triamphaat,  but  of  tba  ikot  of  what  the 
people  thought  there  was  m>t  any  donbt,  ami 
there  never  has  bsaa  riacetiotil  the  new  sitaa- 
tion has  prodocednswintanstsaodTesaltadia 
new  oooMusions. 

Honorable  Senators  aad  Bepraseatativai 
will  remember  bow  in  the  dehata  wbicb  ted  i« 
t3t»  passage  of  the  oivil-tennre  act  it  was  rep- 
resented &attheaothority  of  theFirst  Congress 
of  1789  oagfat  to  be  soraewhot  scrutiaized  b»> 
cause  of  the  influence  upon  their  debates  and 
concfaisioas  that  the  great  ciuuaetcr  of  tba 
Chief  Magistrate,  President  Washington,  might 
have  produced  upon  their  minds.  Senators, 
why  can  we  not  look  at  the  present  as  we  look 
at  the  past?  Why  can  we  not  see  in  ourselves 
what  we  so  easily  discern  as  possible  wiA 
others?  Why  can  we  not  appreciate  it  that 
perhaps  the  judgments  of  Senators  and  of  Rep- 
resentatives now  may  have  been  warped  or 
misled  somewhat  by  their  opinions  and  feeling 
toward  the  Executive  as  it  is  now  filled?  I 
apprehend,  therefore,  that  this  matter  of  party 
influence  is  one  that  is  quite  as  wise  to  con- 
sider, and  this  matter  of  personal  power  ia 
authority  of  character  and  condaot  is  quite  as 
suitable  .to  be  weighed  when  we  are  acting  as 
when  we  are  criticising  the  acUon  of  others. 

Two  passages  I  ma^  be  permitted  to  quota 
from  this  great  debate  as  carried  on  in  the 
Congress  of  1789.  One  is  fi-om  Mr.  MudisoD 
at  page  480  of  the  first  volume  of  the  Aoaals  of 
Congress: 

"  It  it  evidently  the  intention  of  the  CoDStitntioa 
that  the  first  masistrate  ihonld  be  responsible  me 
the  exeoative  department.  So  far,  tbwefoca.  as  w* 
do  not  make  the  offioen  who  are  ta  aid  him  in  las 
duties  of  that  department  responsible  to  him.  he  is 
not  responsible  to  his  ooiAtrv.  Assia,  is  there  a* 
danger  that  an  oBoer,  when  Be  is  appointed  by  the 
-   •     "  in  that 


qpnourrenoe  of  the  Senate,  and  has  iriej 

body,  ma;    '  '^'  "^ 

the  favor 


Sbdy,  may  choose  rather  to  risk  hb  eatabluhmaat  aa 
of  that  bisneh  than  reet  it  npoa  the  du- 


happen  that  the  offioeis  conneot  tbemselTes  with  the 
Senate,  they  may  mutuaUy  support  eaob  other,  ana 
for  want  of  efficacy  reduee  the  power  of  the  FrMident 
to  a  more  vapor;  in  whioh  case  his  responsibility 
would  be  annihilated,  and  the  expectation  of  it  qn- 
JDst.  The  high  executive  oflSeors.  joined  in  cabM 
with  the  Senate,  would  lay  the  foundation  of  diseerd, 
and  end  in  an  assumptiua  of  the  exeoative  noweiw 
only  to  be  removed  by  a  revolution  in  the  Qoveinr 
ment.  I  believe  no  principle  is  more  elesrly  law 
down  in  the  Constitntion  than  thatoC  rtspoasihUUr." 
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SUPPLiMENT  TO 


Mr.  Boudinot,  (page  487,)  said: 
"  Neither  thb  olaose  [of  Impeaohment]  nor  any 
other  (OM  lo  far  aa  to  tay  it  shall  be  the  unl^  mode 
of  removal;  therefore,  we  may  proceed  to  inquire 
what  the  other  is.  Let  as  exiiroine  whether  it  be- 
ieoc*  to  the  Senate  and  Preaidoat.  Certainly,  sir, 
there  is  nothinc  that  ciTea  the  Senate  this  right  in 
express  terms;  out  they  are  anthorized,  in  express 
words,tobeeoDoemedintheappointraent.  And  does 
this  necessarily  inolude  the  power  of  removal  ?  If  the 
treaidegt  complains  to  the  Senate  of  themisoonduet 
uf  an  officer,  and  desires  their  advice  and  consent  to 
the  removal,  what  are  the  Senate  to  doT    Host  oer 


taioly  tbey  will  inqnire  if  the  oomplsint  is  well 
foanaed.  To  do  this  they  must  eall  the  offioor  be- 
fore them  to  answer.    Who,  then,  are  the  parties  T 


The  capreme  executive  offleor  against  his  assistant . 
md  the  Senate  are  to  sit  aa  judges  to  determine 
whether  suffieleotcause  of  removal  exists.  DoeiDoi 
this  set  the  Senate  over  the  head  of  the  PreaidentT 
But  suppose  they  shall  decide  in  favor  of  the  officer, 
Whata  sttoation  lathe  President  then  in,  surrounded 


by  offiaers  with  whom,  by  his  situation,  he  is  com- 

Soiled  to  act,  but  in  whom  he  can  have  no  conil- 
enee,  reversing  the  privile|[e  given  him  by  the  Con- 
stitution, to  preraat  nis  baviac  oAeera  imposed  upon 


him  whodo  not  meet  his  approbation  ?" 

In  these  weighty  words  of  Mr.  Boudinot  and 
Mr.  MadieoD  is  foaud  the  marrow  of  the  whole 
coBtrorersr.  There  is  no  escaping  from  it. 
If  dtis  boaj  pursue  the  method,  now  adopted 
tbe^  most  be  responsible  to  the  country  for  the 
action  of  the  execative  department;  and  if 
officers  are  to  be  maiatuned,  as  these  wite 
statesmen  say,  over  the  head  of  the  President, 
then  that  power  of  the  ConsUtntion  which 
allowed  him  to  have  a  voice  in  their  selection 
is  entirely  gone ;  for  I  need  not  say  that  if  it  is 
to  be  dependent  upon  an  instantaneous  selec- 
tion, and  theraafVer  there  is  to  be  no  space  of 
ref>eBtano»  or  no  ehaoge  of  pnrpose  on  the 
paot  of  the  Bxecntive  as  new  acts  shall  de- 
velop themselves  and  new  traits  of  character 
shall  show  diemaelves  in  the  incumbent,  it  is 
idte  to  say  that  he  has  the  power  ot  ap- 
pointment. It  moat  be  the  power  of  appoint- 
ment from  day  to  day ;  that  is  the  power  of 
appointment  for  which  he  should  be  held  re- 
sponsible, if  he  is  to  be  responsible  at  all.  I 
widi  to  ask  yoar  attention  to  the  opinions  ex- 
pressed b^  some  of  the  statesmen  who  took 
part  in  this  determination  of  what  the  effect, 
and  the  important  effect,  of  this  conclusion  of 
the  Congress  of  1780  was.  None  of  them 
overlooked  its  importance  on  one  side  or  the 
otter ;  and  I  beg  leave  to  read  from  the  life  and 
works  of  the  elder  Adams,  at  page  448  of  the 
ftrst  volume^  the  interesting  comments  of  one, 
himself  a  distinguished  statesman,  in  whom 
we  all  have  confidence,  Mr.  Charles  Francis 
▲dams ; 

"  The  question  most  earnestly  disputed  turned  upon 
the  power  vested  by  the  ConsUlulioii  in  the  Presi- 
dent to  remove  theporson  at  the  head  of  that  bureau 
at  his  pleasure.  One  party  inniutaiued  it  was  an 
absolute  right.  The  other  insisted  that  it  was  subject 
lo  the  same  restriction  of  aratirication  by  the  Senate 
which  is  required  when  the  (iHi.^er  is  appointed.  After 
a  long  contest  in  the  House  of  Kciircsentalivcs.  term- 
inating in  favor  of  thounre^slrictedconstruetiun,  the 
bill  came  up  to  the  Senate  for  its  approbation. 

**  This  case  was  peculiar  and  highly  important.  By 
an  anoiuaty  in  the  Constitution,  which,  upon  any 
recognized  theory.it  is  difficult  to  Jcfcnd.  thcSenato, 
wbicn,  in  the  last  resort,  ismado  thojudi.cial  trihunal 
to  try  the  President  for  malvortiat  ion  in  othce.is  li ice- 
wise  clothed  with  the  power  of  denyini?  him  the 
agents  in  whom  he  may  choose  most  to  con  fide  for  the 
faithful  execution  of  the  duties  of  his  station,  and 
forcing  him  to  select  such  as  they  may  prefer.  If,  in 
addition  to  this,  the  power  of  di-^plucin^  such  as  be 
found  unworthy  of  trust  had  been  subjected  to  the 
same  control,  it  cannot  admit  of  a  doubt  that  the 
(government  must,  in  course  of  time,  have  become 
an  oligarchy,  in  which  tUo  President  would  sink  into 
a  mere  instrument  of  any  faction  that  might  liapi)en 
to  be  in  the  ascendant  in  Iho  Senate;  this,  too,  at 
the  same  time  that  he  would  be  subject  to  be  tried  by 
them  for  offenses  in  his  department,  over  which  he 
could  exercise  no  effective  restraint  whatever.  In 
such  ease  tlie  alternative  is  inevitable,  cither  that 
he  would  have  become  a  confederate  witli  that  fac- 
tion, and  therefore  utterly  beyond  the  reach  of  pua- 
isbment  by  inipoachmenl  at  their  hands  for  offenses 
oommilted  with  their  privity,  if  not  at  their  dicta- 
tion.or  ttlse.in  oascof  l^i.<i refusal, that  hewould  have 
been  powerless  lo  defend  himself  against  the  para- 
lyzing operation  of  their  ill-will.  Such  a  state  of 
subjection  in  the  executive  head  to  the  Legislature  is 
subversive  of  all  ideas  of  a  bal.incoof  powers  drawn 
from  the  theory  of  the  HritishOnnstitnlion,an<l  ren- 
der? probable  at  any  moment  a  collision,  in  which 
one  side  or  the  other,  and  it  is  most  likely  to  be  the 
Legislature,  must  bo  ultimately  annihilated. 

"Yet.  however  true  these  views  may  be  in  the  nh- 
stract.  it  would  scarcely  haveca^iseil  surprise  if  their 
soundness  hiid  not  been  ar»preciatcd  in  the  iSeiiato. 
The  teuiutalion  to  magnify  their  anthority  is  com- 
monly aU-poworfnl  with  pnblic  bodies  of  every  kind. 


In  any  oUier  atage  of  the  preaent  Government  than 
the  Aret  it  would  have  proved  quite  irresistible. 
Bat  throughout  the  administration  of  General  Wash- 
ington there  is  visible  among  public  men  a  degree 
of  indifference  to  power  and  place  which  forms  one 
of  the  most  marked  features  of  that  time.  More 
than  oneo  the  highest  Cabinet  and  foreign  appoint- 
ments went  begging  to  suitable  candidates,  and 
begged  in  vain.  I'o  this  fact  it  is  owing  that  pnblic 
iiaestions  of  sueh  moment  wore  then  discussed  with 
as  much  of  personal  disinterestedness  oa  can  prob- 
ably over  be  expected  to  enter  into  them  anywhere. 
Yet  even  with  all  these  favoring  circamstanoea  it 
soon  became  dear  that  the  repiiblicnn  jealousy  of  a 
centralization  of  power  in  the  President  would  com- 
bine wi  tb  the  etprit  (/«  eoi^  to  rally  at  least  half  the 
Senate  in  bvor  of  anliieeting  removals  to  their  con- 
trol. In  such  a  oaae  the  reeponaibility  of  deciding 
the  pointdevolved,  by  the  termsof  the  Constitution, 
upon  Mr.  Adams,  aa  Vice  Presidents  The  debate 
waa  ooatinned  from  the  16th  to  the  18th  of  July,  a 
very  long  time  for  that  da^  in  an  aaaembly  compns- 
ing  only  twenty-two  members  when  full,  but  seldom 
more  than  twenty  in  attendanee.  A  very  brief  ab- 
straet,  the  only  one  that  has  yet  seen  the  light,  is 
famished  in  the  third  volnma  of  the  present  work, 
Mr.  Adams  appears  to  have  made  it  for  the  purpose 
of  framing  hia  own  Judgment  in  the  contingency 
whieh  be  muat  have  foreseen  as  likely  to  oconr.  The 
final  vote  waa  taken  on  the  I8tb.  NineSenators  voted 
to  subject  the  President's  power  of  removal  to  the 
will  of  the  Senate:  Hessn.  Few.  Orayson,  Oann, 
Johnaon,  Isard,  Langdon,  Lee,  Maelay.  and  Win- 
gate.  On^beother  hand,  nine  Senators  voted  against 
claiming  the  restriction  :  Messers.  Bassett,  Carroll, 
Dalton,  £lmer,  Henry,  Morris,  Paterson,  Read,  and 
Strong.  The  result  depended  upon  the  voice  of  the 
Vice  PreeidenL  It  was  the  first  time  that  he  had 
been  summoned  to  such  a  duty.  It  was  the  only 
time  during  his  eight  yean  of  service  in  that  place 
that  he  felt  the  ease  to  be  of  such  importance  aa  to 
justify  his  assigning  reasons  for  his  vote.  The^c  rea- 
sons were  not  committed  to  paper,  however,  and  can, 
therefore,  never  be  known.  'But  in  their  soundness 
it  is  certain  thatbe  never  had  the  shadow  of  a  doubt. 
His  decision  settled  the  question  of  eenstitutioiial 
power  in  favor  of  the  President,  and.  consequently, 
established  the  practice  under  the  Gorcrnment, 
which  has  continued  down  to  this  day.  Altlmiigli 
there  have  been  oeoasional  exceptions  taken  to  it  in 
argument,  especially  at  momentswhen  the  execative 
power,  wielded  byastrong  hand,  seemed  to  encroach 
upon  the  limits  of  the  ooSrdinate  departments,  its 
subatantial  oorrectnesa  has  been,  on  the  whole,  quite 
generally  acquiesced  in.  And  all  have  agreed  thai 
no  single  act  of  the  FirstCongreaa  has  been  attended 
with  more  importaat  effeeta  upon  the  working  of 
overy  part  of  the  Qovernment." 

It  is  thus  that  this  was  regarded  at  the  time 
that  the  transaction  took  place.  I  beg  now  to 
call  the  attention  of  the  Senate  to  the  opinions 
of  Fisher  Ames,  as  expressed  in  letters  written 
by  him  concurrently  with  the  action  of  the 
Congress  to  his  correspondent,  an  intelligent 
lawyer  of  Boston,  Mr.  George  KichardsMinot. 
In  a  letter  to  Mr,  Minot,  dated  the  81st  of 
May,  1789,  to  be  found  in  the  first  volume  of 
the  life  of  Mr.  Ames,  page  61,  he  writes: 

"Ton  dislike  the  reeponaibility  of  the  President 
in  the  oaaeof  the  Miniaterof  Foreign  Affairs.  I  would 
have  the  President  reaponsiblefor  hisappointments ; 
and  if  those  whom  he  puta  in  are  unfit  they  mav  be 
impeaehed  on  miseondact.  or  he  may  remove  them 
when  ho  |lnda  them  obnoxious.  It  would  he  easier 
fur  a  miniater  to  aecare  a  faction  in  the  Senate  or  got 
the  protection  of  the  Senators  of  bis  own  State  than 
tosecaro  the  protection  of  the  Proaident,  whoieebar- 
aeter  would  auffer  bv  it.  The  number  of  the  Sena- 
tors, the  secrecy  of  their  doings,  would  shelter  (Aein, 
and  a  corrupt  connection  between  those  who  appoint 
(o  office  and  who  also  maintain  >«  office  and  the  offi- 
cers themselves  would  be  created.  The  meddling  of 
theSenate  in  appointments  is  one  of  the  lcastdefen>i- 
ble  partsoftheConstitutiun,  I  would  not  extend  their 
power  any  further." 

And  again,  nnder  date  of  June  23, 1789,  page 
66  of  the  same  volume : 

"The  debate  in  relation  to  the  President's  power 
of  removal  firom  office  is  an  instance.  Four  days' 
UBoeaaing  speechifying  has  fhrnished  you  with  the 
merits  of  the  question.  The  transaction  of  yester- 
day may  need  some  elucidation.  In  the  Committee 
of  the  Whole  it  was  moved  to  strike  out  the  words 
'to  bo  removable  by  the  President,'  &e.  This  did 
not  pass,  and  tho  words  wero  retained.  The  bill  waa 
reported  to  tho  House,  and  a  motion  made  to  insert 
in  the  second  clause,  'whenever  an  officer  shall  be 
removed  by  the  President,  ora  vnoanor  shall  hippen 
in  any  other  way,'  to  tho  intent  to  strike  out  the  first 
woida.  The  first  words,  'to  be  removable.'^e.,  were 
supposed  to  amount  to  a  legislative  disposal  of  the 
power  of  removal.  If  the  Constitution  had  vested 
it  in  the  President,  it  was  improper  to  use  such  words 
■a  would  imply  that  the  power  was  to  be  exercised 
by  him  in  virtae  of  this  act.  The  mover  arfd  snp- 
portor*  of  the  amendment  supposed  that  a  giant  by 
Iho  Legislature  might  be  resumed,  and  that  as  the 
Constitution  had  already  given  It  to  the  President  it 
waa  putting  it  on  better  ground,  and,  if  once  gained 
by  tho  declaration  of  both  Houses,  would  be  a  con- 
struction of  the  Constitution,  and  not  liable  to  future 
cnoroacliments.  Othon;,  who  contended  against  the 
advisory  part  of  the  Senate  in  removi^s,  supposed 
the  first  ground  the  moat  tenable,  that  it  would  in- 
elndethe  latter,  and  operate  as  a  deolaration  of  the 
Constitution,  and  iit  tho  same  time  expressly  dispose 


of  the  power.  They  ftirthor  aoprabended  that  tatr 
ohange  of  position  would  divide  the  victors  and  cu- 
danger  the  final  decision  in  bothnousca.  There  w.ta 
certainlj^weight  in  this  last  opinion.  Tet.theamead- 
raent  being  actually  proposed,  it  remained  only  to 
choose  between  the  two  clauaea.  I  think  the  latter, 
which  passed,  and  which  seems  to  imply  the  leir.tl 
(rather  constitutional)  power  of  the  President,  is  tiio 
safest  doctrine.  This  prevailed,  and  the  first  word^ 
wero  expunged.  This  has  produced  discontent,  and 
possibly  in  the  event  it  will  be  found  disagreement, 
amon);  those  who  voted  with  the  majority. 

"  This  is  in  fact  agreat  question,  and  I  feel  perfectly 
satisfied  with  the  President's  right  to  exarei**  the 
power,  either  by  the  Constitution  or  the  authority 
of  an  act.  The  areumenta  in  favor  of  theTormer  fall 
short  of  full  proofTbat  in  my  mind  they  greatly  pre- 
ponderate. 

"  You  will  a»  that  I  have  expressed  my  aoDtimoDta 
with  some  moderation.  Touwill  bedoceived,  for  my 
whole  bearthaa  been  engaged  in  tbisdebate.  lodeeo, 
ithaa  ached.  Ithaakeptmeogitated.aod  innoamall 
degree  unhappy,  I  am  commonly  opposed  to  Umm* 
who  modestly  aaaume  the  rank  of  ehampiona  of  lib- 
erty and  make  a  very  patriotie  noise  about  the  peo- 
ple. It  ia  the  stale  artifice  which  has  duped  tU* 
world  a  thousand  times,  and  yet,  though  deteeted.  it 
is  still  successful.  I  love  liberty  as  well  aa  anybody. 
I  am  proud  of  it,  as  the  true  title  of  our  people  to 
distinction  above  others ;  but  so  are  others,  for  they 
have  an  interest  and  a  pride  in  the  same  thing.  But 
I  would  guard  it  by  making  the  laws  strong  oooagh 
to  protect  it.  In  this  debate  a  stroke  waa  aimed  at 
the  vitals  of  the  Government,  perhaps  with  the  beat 
intentions,  hut  I  have  no  doubt  of  the  tendency  to  a 
true  aristocracy." 

It  wilt  thus  be  seen,  Senators,  that  the  states- 
men whom  we  most  revere  regarded  this  as,  so 
to  speak,  a  construction  of  the  Constitution  as 
important  as  the  framing  of  itself  bad  been. 
And  now^  a  taw  of  Congress  having  introduced 
a  revolution  in  the  doctrine  and  in  the  practice 
of  the  Qovernment,  a  legislative  constmction 
binding  no  one  and  being  entitled  to  little  re- 
spect from  the  chaogeablenesa  of  legislative 
constructions,  in  the  language  of  the  honor- 
able Senator  from  Oregon ,  the  question  arises 
whether  a  doubt,  whether  an  act  in  reference 
to  the  unconstitutionality  of  this  law  on  tho 
part  of  the  executive  department  is  a  ground 
of  impeachment.  The  aoctrine  of  unconsti- 
tutional law  seems  to  me — and  I  speak  with 
great  respect — to  be  wholly  misunderstood  by 
the  honorable  Managers  in  the  propositions 
which  they  present.  Nobody  can  ever  violate 
an  unconstitutional  law,  for  it  is  not  a  rule 
binding  upon  him  or  anybody  else.  Sis  con- 
duct in  violating  it  or  in  contravening  it  may 
be  at  variance  with  other  ethical  and  civil  con- 
ditions of  dut^j  and  for  the  violation  of  those 
ethical  and  civil  conditions  be  may  be  respon- 
sible. If  a  marshal  of  the  United  States,  exe- 
cuting an  unconstitutional  fugitive  slave  bill, 
enters  with  the  process  of  the  authority  of  law, 
it  does  not  follow  that  resistance  may  be  car- 
ried to  the  extent  of  shooting  the  marshal; 
but  it  is  not  because  it  is  a  violation  of  that 
law ;  for  if  it  is  unconstitutional  there  can  be 
no  violation  of  it  It  is  because  civil  duty  does 
not  permit  civil  contests  to  be  raised  by  force 
and  violence.  So,  too,  if  a  subordinate  execa- 
tive officer,  who  has  nothing  but  mini&terial 
duty  to  perform,  as  a  United  States  marshal 
in  the  service  of  process  under  an  unconstitu- 
tional law,  undertakes  to  deal  with  the  ques- 
tion of  its  unconstitutionality,  the  ethical  and 
civil  duty  on  bis  part  is,  as  it  is  merely  min- 
isterial on  his  part  to  have  his  conscience  de- 
termine whether  he  will  execute  it  in  this  min- 
isterial capacity  or  whether  he  will  r^igu  his 
office.  H«  cannot,  under  proper  ethical  rules, 
determine  whether  the  execution  of  the  law 
shall  be  defeated  by  the  resistance  of  the  appa- 
ratus provided  for  its  execution;  but  if  the  law 
bears  upon  bis  personal  rights  or  official  einol- 
umeuts,  then,  without  a  violation  of  the  peace, 
he  ma^  raise  the  'question  of  the  law  and  resist 
it  consistently  with  all  civil  and  ethical  duties. 

Thus  we  see  at  once  that  we  are  brought  face 
tn  face  with  the  fundamental  propositions,  and 
I  ask  attention  to  a  passage  from  the  Federul- 
ist,  at  page  649,  where  there  is  a  very  vigorous 
discussion  by  Mr.  Hamilton  of  the  question  uf 
unconstitutional  laws ;  and  to  the  case  of  Mur- 
bury  vs.  Madison  in  1  Cranch.  The  subject  ia 
old,  but  it  is  there  discussed  with  a  luiuiouus 
wisdom,  both  in  adyance  of  the  adoption  of  the 
Constitntion  and  of  its  construction  brthu  Su- 
preme Court  of  the  United  States,  thai  innjr 
well  displace  the  more  inconsiderate  and  loose 
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Tievs  timX  kare  b««o  presented  in  detwto  here. 
In  the  JS'edemlist,  No.  78,  page  541,  Mr.  Ham- 
ilton wjs : 

"  Sobs  perplasity  rMpeo  tia«r  the  ri«bta  of  the  ooarta 
to  proaouDce  le^ulative  acts  void,  beoaoM  contrary 
to  the  Constitution,  has  arisen  from  an  imaKination 
that  the  doctrine  would  imply  a  snperiorily  of  the 
judieiavy  to  the  leffialative  power.  It  ie  wrged  that 
the  aathority  whieb  can  deriaro  the  aota  of  another 
void  moat  neeeaaarily  be  superior  to  the  ano  whoee 
acta  may  be  declared  void.  As  thia  doctrine  is  of 
greet  ii^ortaBee  in  all  the  Amarioan  Conititntiona, 
a  hneUhscHaaion  of  the groaad  on  which  itroats  can- 
sol  bnnacceptable. 

"  There  islio  position  which  depends  on  olearerprin- 
eiptaa  than  that  every  act  of  a  delefiatad  antborltar 
contrary  to  the  tenor  of  the  eommiwion  under  which 
it  ia  axerciaed  ii  void.  No  legislative  act,  therefore, 
eoatrary  to  the  Oonstitntion,  can  be  valid.  To  deny 
tbia  woold  be  to  aam  that  tha  depnty  ia  iraater 
than  his  principal!  that  the  servant  a  above  bia 
master:  that  the  representatives  of  the  people  are 
snperior  to  the  pavple  themselves;  that  men  aotinv 


by  virtaeof  poworsmay  do  notoDly  whatthair  powos 
dw  out  autboriia,  bat  what  they  forbid. 

"If  it  be  said  that  the  IcKislativc  body  are  thcm- 
srivea  the  eonstitultonal  judces  of  their  own  powen, 
and  tbaa  the  construction  they  put  upon  then  ia  coa- 
oluaive  upon  the  other  departments,  (t  may  be  an- 
swered that  this  cannot  be  thenalnral  presumption, 
where  it  Is  not  to  be  eollerted  from  any  particnlar 
ptovisioaa  in  the  Cooatitntion.  It  ia  not  oiherwisa 
to  be  snpposed  that  tho  Constitution  coald  intend  to 
enable  the  rpprcsentativcs  of  the  people  ta  substi- 
tute theirim/<  to  that  of  their  eonstitnents.  It  is  far 
more  rational  to  suppoiio  that  tho  courts  were  de- 
sicued  to  be  an  intermediate  body  between  the  peo- 
ple and  the  Legislature,  in  ordpr.nmoof  other  thiuKS, 
to  keep  the  latter  within  the  limits  assigned  to  their 
authority.  Tha  interpretation  of  the  laws  is  the 
proper  and  peculiar  province  of  tho  courts.  A  Con- 
stitution is,  in  fact,  and  must  be  regarded  by  the 
jodgos  as  a  fandameatal  law.  It  therefore  belongs 
to  them  to  aseertain  its  moaning.aa  woU  as  the  mean- 
ing of  any  particular  act  proceeding  from  the  legis- 
lative body.  If  there  should  happen  to  bo  an  irre- 
aeaeilabla variance  between  the  two,  thntwhieh  has 
tlMsaparior  obligation  and  validity  noght,  ofcoona, 
to  DC  preferred:  or,  in  otiier  words,  tbo  Coustitntion 
onght  to  be  preferred  to  the  statute,  tho  intention  of 
tiw  people  to  tha  IntantloB  of  their  agenia. 

"  Kor  doaa  thia  oaaeiiiaioa.  by  aay  means,  aappoaa 
a  snperiority  of  the  judicial  to  the  legislative  power. 
It  only  supposes  that  the  power  of  the  people  is  su.- 
periar  to  both,  and  that  where  the  will  of  tbo  Loiria- 
latare,  declared  in  its  atatntes,  staoda  in  opposition 
to  that  of  the  people,  declared  in  the  Constitution, 
thejndges  onght  to  bo  governed  by  the  latter  rather 
thaa  the  farmer.  They  ought  to  regulate  their  de- 
eisionsby  the  fuadamoatal  laws,  rather  than  by  those 
which  are  not  fuudamental." 


"  If,tbeB,  tha  eoarts  of  Jostiae  are  to  bo  aonsi^ered 
■a  the  bulwarks  of  a  limited  Conuitution,  againat 
legislative  enoroachments,  this  consideration  will 
Mord  a  strong  argument  for  tho  permanent  tenure 
of  ^odieial  omoes,  since  nothing  will  contribute  so 
miiah  as  this  to  that  independentapirit  in  the  Judcea, 
which  must  be  essential  to  the  failafol  performance 
of  so  aMuons  a  duty."— /6t(f.,  544. 

Id  the  case  of  Ilarbur;  vt.  Madison,  (1 
Ccanch,  pp.  176,  178,)  the  Supreme  Court  of 
the  Unitea  States,  speaking  through  the  great 
Chief  Justice  Marshall,  aaia : 

"  The  qoeatlon  whether  an  act  rcponaat  to  tha 
Conatitutiou  can  become  the  law  of  tha  land  is  a 
question  deeply  interestingto  the  United  States;  but 
happily  not  of  an  intricacy  proportioned  to  its  inter- 
ests. Itaa—aanlynnsiiarytoraaogniaaeertaia  prin- 
oipUa,ai}ppoMd  to  have  been  long  aiul  well  aatab- 
ublisbed.  to  decide  it 

"That  the  people  have  an  original  right  to  estab- 
liak  for  thair  fatara  govamneat  each  priaciplea  aa, 
in  their  oi^iaion,  shall  most  oondoce  to  their  own 
happiness  is  the  basis  on  wbicli  tho  whole  American 
liahne  has  been  erected.  The  exercise  of  this  ori- 
ginal right  ia  a  very  great  axertion  i  nor  ean  it,  aor 
oacht  it, to  be  freoneatly  repeated.  The  principles, 
therefore  so  establisbcd  arc  deemed  mndamental, 
aad  aa  the  authority  from  which  they  proceed  ii 
aiao  and  aaa  seldom  aot  thar  are  daaigned  to  ba 


This  original  and  supreme  will  organises  the 
Ooreniment  and  assigns  to  different  departments 
their  reapective  powers.  It  may  either  slop  here  or 
oatabiishcertaia limits  not  to  be  tranaoendaa  by  thoaa 
departments. 

"The  Oovemment  of  the  United  States  is  of  the 
lottar  description.  The  powers  of  the  Legislature 
aradafiae4  and  limited;  and  tiiatlkaaa  limits  may 
not  be  mislakoo  or  forgotten  tha  Constitution  is 
written.  To  what  purpose  are  powers  limited,  and 
to  what  purpose  is  that  limitation  eommitted  to 
wriUnf  if  tbes*  Hmits  may  at  any  time  ba  passed  by 
those  intended  to  be  reatrainedt  The  distinction 
between  a  Oovemment  with  limited  and  unlimited 
powers  is  abolished  if  those  limitsdo  not  confine  the 
panoaa  oa.  whom  they  are  impased,  aad  if  aats  pro- 
hibited and  acts  allowed  arc  of  equal  obligation.  It 
is  a  proposition  too  plain  to  be  contested  that  the 
ConatttBtion  controls  any  legislative  aet  repniRiant 
lo  Ht  or  Utai  the  Leglalatora  may  altar  thaOuutita- 
tiou  by  aa  ordinary  aet. 

"Between  these  alternatives  there  Is  no  middle 
ground.  The  Oonstitutiou  is  either  a  superior,  parn- 
mooac  law,  — phangaahla  by  ardtaagy  laaaiw,  mt  it 


c; 


is  on  a  levri  with  ordiaaiy  tegislative  acta,  aad,  lika 
other  aats.  is  alterable  when  the  Legislature  shall 
please  to  alter  it.     , 

"  If  the  former  part  of  tha  alteraativo  be  trae, 
than  a  le^slative  act  contrary  to  the  Oonstitutiou  is 
not  law ;  if  tha  latter  part  bo  true,  then  written  con- 
stitutions are  absurd  attempts  on  the  part  of  the  peo- 
ple to  limit  a  power  in  its  own  nature  illimitable. 

"Certainly  all  those  who  have  framed  written 
constitutions  contemplate  them  as  forming  the  fun- 
damental and  paramount  law  of  the  nation,  and. 
consequently,  the  theory  of  every  such  govommeat 
must  be  that  an  act  of  the  logialaUira,  repugnant  to 
tho  constitution,  is  void. 

"This  theory  IS  essentially  attached  to  a  written 
oonstitation,  and  ia,  oonsoquently,  to  be  eonaiderad 
by  the  court  aa  one  of  the  fandameatal  prinoiplaa 
of  our  society.  It  is  not,  therefore,  to  be  lost  sight 
of  in  tha  further  consideration  of  this  subleot. 

"If  aa  aet  of  the  Legialatore  repugnant  to  the 
Constitution  is  void,  does  it,  notwithstanding  its  in- 
validity, bind  the  courts  and  oblige  them  to  give  it 
efleotT  Or.  in  other  words,  though  it  be  not  law,  docs 
it  eonstitnta  a  rule  as  operative  aa  if  it  was  a  law  t 
Thia  would  be  to  overthrow  in  fact  what  a  aa  estab- 
lished in  theory,  and  would  seem,  at  first  view,  an 
absurdity  too  gross  to  be  insisted  oa.  It  shall,  how- 
ever, raeairo  a  mora  attentive  eonalderatioa. 

"  It  is  emphatically  the  province  and  duty  of  tha 
Judicial  department  to  sa^  what  tbo  law  is.  Those 
.  who  apply  therule  to  particular  oases  must  of  neces- 
sity expound  and  interpret  that  rale.  If  two  law* 
conflict  with  each  other  the  courts  must  decide  on 
the  operation  of  each. 

"So  if  a  lojr  bein  opposition  to  the  Conttitntion ;  if 
both  the  law  and  tho  Constitution  apply  to  a  partic- 
ular case,  so  that  tiia  court  muat  either  decide  that 
case  conformably  to  the  law,  disregarding  the  Con- 
stitution ;  or  conformably  to  the  Constitution,  disre- 
garding the  law,  tbo  court  must  determine  which 
of  these  conflicting  roles  governs  the  eaae.  This  ia 
of  the  very  essence  of  judicial  duty. 

"  If,  then,  thecourts  are  to  regard  the  Constitutioii— 
and  the  Constitntiea  is  superior  to  any  ordinary  act 
of  the  Legislature-rthe  Conatitation,  aad  not  such 
ordinary  act,  mustgovcrn  the  eaae  to  which  thoy  both 
apply. 

"Those,  then,  who  oontrorert  the  principle  that 
tha  CoBstitntioB  ia  to  be  aoiisidered.  in  oonrt,  as  a 
paramoaat  law,  are  reduced  to  tbenaceasity  of  main- 
taining that  eoarts  must  close  their  eyea  on  the  Con- 
stitution and  see  only  the  law, 

"  This  doctrina  would  subvert  tkevery  foundation 
of  all  written  eonstitutiona.  It  would  declare  tbat 
an  act  which,  according  to  the  principles  and  thiury 
of  our  Qo  vemment,  is  entirely  void,  is  yet,  in  pr:io- 
tice,  completely  obligatory.  It  wanld  declare  that 
if  the  Legislature  shall  do  what  is  expressly  luriiid- 
den,  such  act,  notwithstanding  the  express  piuiuiii- 
tlon,  is  in  reality  elfeotual.  It  would  lioeivinu  t  >  the 
Legislature  a  praetieal  and  real  ominpiiieiu'c  with 
the  same  breath  which  professes  to  resiriii  thiiir 
powers  within  narrow  limits.  Itispresiribing  limits, 
and  declaring  that  those  limits  may  Ijc  pasacd  at 
pisaaare. 

"  That  it  that  radncea  to  nothing  what  wa  have 
deemed  the  gnatcst  improvement  on  politioal  insti- 
tutions—a written  constitution — would  of  itself  be 
sufBuient  iu  America,  where  written  oonstltntions 
have  been  viewed  with  a«  inaeb  revaranoe  fcr  rajeet- 
ing  the  conslroction." 

Uitdonbtedl;  it  is  a  qusition  of  rery  grave 
ooomderatien  how  far  the  different  departmeuta 
of  the  Goversmeot,  iagialaliTe,  judicial,  and 
execatiTe,  are  at  liberty  to  act  in  reference  to 
aoconatitutional  laws.  The  judicial  dutj;,  per- 
haps, may  be  plain.  They  wait  for  a  case  ;  they 
volunteer  do  advice  ;  they  exercise  uo  supervis- 
ion. But  as  between  the  Legislatare  IM  the 
BxeouUve,  evea  wlieu  the  Supreme  Court  has 
passed  upon  t  be  qaeation,  itisoneof  thegraTest 
constitutional  points  for  public  men  to  mterm- 
ioe  when  and  how  the  Legislature  may  raise 
the  questiou  agaii)  by  pcuising  a  law  against  the 
decision  of  the  Supreme  Court,  and  the  Execu' 
tive  may  raise  the  quealion  again  by  uodertak- 
ing  an  executive  duty  ua4er  the  Constitution 
against  tlie  deeiifion  of  the  Saprene  Court  and 
against  the  determination  ot  Congress.  We 
in  this  case  have  been  accused  of  insisting 
npotrextravagant  pretensions.  We  have  never 
suggested  anything  further  than  this,  for  the 
case  only  requires  it,  that  whatever  may  be  the 
donbtfiil  or  debatable  region  of  the  oo&rdinate 
authority  of  the  different  departments  of  Oov- 
eromeDl  to  judge  for  themselves  of  the  coasli- 
tationality  or  unoonstitntionality  of  laws,  to 
raise  the  qneatioa  anew  iu  their  authentic  and 
respoDeibfe  pnfaJio  action,  when  the  Praaident 
of  we  United  States,  in  common  with  the  hum- 
blestcitizen,  findsalawpassedoverhis  right,  and 
biodiBg  upon  his  action  in  the  matter  of  bis 
right,  Sien  all  reasons  of  duty  to  self,  io  the 
pnUic,  to  the  Constitution,  to  uie  iaws><reqnire 
that  the  matter  should  be  pat  in  the  train  of 
judioial  deoisioo,  iu  order  taat  the  Kght  of  the 
serene  reason  of  the  Supreme  Court  may  be 
shed  npon  it,  to  the  end  that  Gongrwa  even 


may  reconsider  its  action  and  retraet  its  en- 
oroadinent  upon  the  Constitation. 

Bat  Senators  will  not  have  forgotten  that 
General  Jackson,  in  his  celebrated  controverajr 
with  the  Whig  party,  claimed  that  no  depart- 
ment of  the  Government  should  receive  its 
final  and  nesessaiy  and  perpetual  exdusiwi 
and  conclusion  on  a  oonstitational  quMtiew- 
from  the  judgment  even  of  the  Sapreme  Court,' 
and  that  onder  the  obligations  of  each  one's 
oath,  yonrs  as  Senatora,  yonrs  as  Representa- 
tives, and  the  President's  as  Chief  Bxecutive, 
each  most  act  in  a  new  juncture  and  in  refer- 
ence to  a  new  matter  arising  to  raise  again 
the  question  of  constitutional  authority.  Now, 
let  Bte  read  in  a  form  which  I  have  ready  for 
quotation  a  short  passage  on  which  General 
Jackson  in  his  protest  sets  this  fisrth.  1  read 
from  a  debate  on  the  fugitive  slave  law  as  con- 
ducted in  this  body  in  the  year  1852,  when  tlw 
honorable  Senator  from  Massachusetts  [Mr. 
Sumker]  was  the  spokesman  and  champion 
of  the  right  for  every  department  of  the  Gov- 
ernment to  judge  the  constitatioualtty  of  law 
and  of  duty: 

"  But  whatever  may  ba  tha  Inflocnoo  of  this  Jodg- 
mcot"— 

That  is,  the  judgment  of  the  Supreme  Oonrt 
of  the  United  Stales  in  the  case  of  Prigg  m. 
Pennsylvaaia — 

"  Bat  whatever  may  bo  the  inflaanoe  of  thia  judg- 
ment as  a  rule  to  tho  judiciary  it  cannot  arraat  ouc 
duty  aa  legislators.  And  here  I  adopt,  with  eatira 
assent,  the  language  of  President  Jackaon,  in  his 
memorable  veto,  in  1832,  of  the  Bank  of  the  tJnlt«t 
States.  To  his  course  was  opposed  tha  authority  of 
the  Supreme  Court,  and  this  is  his  reply : 

"  *  If^tba  opinion  of  the  Supremo  Court  coven  the 
whole  ground  of  this  act  it  ought  not  to  control  the 
eoiirdinate  authoritieaof  tlusUoverament.  The  Con- 
gress, the  Executive,  and  the  court,  must  each  for 
Itself  be  guided  by  its  own  oi>inlon  of  the  Constitu- 
tion. £aekpublia  officer  who  take*  an  oath  Io  wuppari. 
tka  Cbn^itulton  nerart  that  ke  mil  titpporl  it  n«  As 
widtrttaiult  it,  and  mot  n»  ii  vi  undenfood  6y  others 
It  is  as  much  the  duty  of  the  House  of  BepraaedM- 
tivea,  of  the  Senate,  and  of  the  Preeidant,  to  da^e 
upon  the  oonsiitutionality  of  any  bill  or  resolntiua 
which  may  be  presented  to  them  for  passage  or  ap- 

Sroval  as  it  is  nf  the  supreme  judges  when  it  may 
e  brought  before  them  for  judicial  deciaion,  Tha 
authority  of  the  Supreme  Court  must  not,  therefore, 
be  pannitted  to  eoatrol  the  Congress  or  tha  Bxeou- 
tive  when  acting  in  thair  legislative  eapaeitias,  bat 
to  have  only  such  influence  as  the  {orce  of  their  rea- 
sonini;  mav  deserve.' 

"  With  these  authoritative  words  of  Aadrew  Jaek- 
son  I  dismiss  this  topic"— A|>p«a<<uc  to  Oanvrfionml 
Globe,  Thirty-Second  Congress,  first  saasion,  p.  1108. 

"  Times  change  and  we  change  with  them." 
Nevertheless,  principles  remain;  duties  re- 
main; the  powers  of  Government  remain; 
their  coordination  •emaios;  the  coascianoe  of 
men  remains,  and  everybody  that  has  taken  aa 
oath,  and  everybody  thiit  is  aahiect  to  the  Con- 
stitation withoBt  taldag  an  oath,  by  penoefbt 
means  has  a  right  to  revere  the  Coattitution 
in  derogation  of  uiicoastitutiAaal  laws;  and 
any  legislative  will  or  any  judieial  anthorilgr 
that  shall  deny  the  suprema^  of  the  Couatita 
tioa  in  its  power  to  protect  men  who  thus  aaa. 
scienlioasly,  thus  pmuiefally  raise  questions  for 
determinatioa  in  a  conflict  betwoea  the  Con- 
stituUott  «ttd  the  law,  will  not  be  coaaistest 
with  written  constitutions  or  with  the  maitite- 
nauce  of  the  liberties  of  this  people  aa  estab- 
lished by  and  dependent  upon  the  preserratioa 
of  written  oonstitutiona. 

Now  let  us  see  whether  upon  every  ethi«aL 
tsonstitutiomal,  and  legal  mle  the  President  of 
the  United  States  was  not  the  person  apew 
whom  this  civil-tenure  act  operated,  not  as  an 
executive  officer  to  carry  out  the  law,  hnt  as 
Diie  of  the  eoiirdinate  departments  of  the  Gov- 
ernment over  whom  in  tfiat  official  reiaiion  tlia 
autbotity  of  the  aet  was  sought  to  be  ussertad. 
The  language  is  general.  "Kvery  remov^ 
from  office  contrary  to  the  provisions  of  this 
aotshaJl  be  a  high  misdemeanor. "  Wh(<«onld 
remove  from  office  but  tlic  President  of  the 
United  States?  Who  had  the  authority  V  Who 
coiild  be  governed  by  the  taw  but  be?  Aad  it 
was  in  an  oCBcial  constitutional  dnty,  not  a 
personal  right,  not  a  matter  of  personal  vaiun 
or  choice  or  interest  with  him. 

When,  therefore,  it  is  said  aad  claimed  that 
by  force  of  a  legielativa  enactment  tiie  Presi- 
dent of  the  UaiiMl  Statsa  shonM  nut  wra«*« 
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fiom  .a6See,  4rbeft«r  the  set  of  Oongreaa  was 
constitutionaiornot,  thathewsssbsoratetjrpvo- 
WbiteA  from  rennyrin;^  from  office,  and  if  he 
did  rentOTe  from  office,  although  the  Constita- 
tioa  idlowed  kim  to  remoTe,  yet  (he  ConttHa- 
tkm  could  not  protect  him  for  removing,  bnt 
that  the  aet  of  Congreae  seizhif  apon  him  coald 
draw  Ua  ia  here  by  impea(^meBt  and  subject 
bim  to  j'adgmant  for  violating  the  law  though 
■aiatuaiBg  the  Ckmstitntion,  and  tha*tke  Com- 
stitaliMi  proBonaoad  lentaDea  of  coademnation 
aad  ia&my  apon  bim  for  having  worshiped  it* 
MtlMri^  and  soa|^  to  siaiBtMn  it,  and  that 
tiw  aathoti^  of  Caagieaa  iuw  that  power  and 
ttitent  piacuealUT  yoa  tear  asunder  yoar  Con- 
stltDtliMi,  aad  ^If  on  tbses  grounds  500  disoiiss 
tbm  Presidaat  from  this  court  eoavieted  and 
d^Kwed)  yaw  dismiss  him  the  victim  of  the 
Caagress  and  the  martyr  of  the  CoBStitotion 
M  tM  vary  tcnne  of  yonr  jndgment,  and  yon 
tBMw  open  for  the  masters  of  OS  idl  in  the  great 
<k*batas  of  em  inteUigent,  instraeted,  popatons, 
patriotic  nation  of  freemen  the  division  of  sen- 
tiBkent  to  shake  this  conntiy  to  its  center,  "the 
omnipotence  of  Congress"  as  the  raUyiag  cry 
on  «oe  side,  aad  "  the  sapiiaauiey  of  the  Con- 
Stitation"  on  the  other. 

Mr.  CONKLINO.  Mr.  PresideDt,  I  move 
aa  intertniiaiea  for  fifteen  minnles. 

The  motion  was  agreed  to ;  and  after  the 
expitatitm  of  th«  recess  the  Chief  Jastiee  re- 
Aimed  the  chair  and  cailed  the  Senate  to  order. 

Mr.  GRIMES.  Mr.  Chief  Justice,  I  move  a 
eall  of  the  Seaatek 

The  motion  was  agreed  to. 

The  CHIEF  JUSTICE.  The  Secretary  will 
eall  the  roll, 

Tlie  Chief  Clerk  called  the  roIL 

The  CHIEF  JUSTICE.  There  are  forty- 
two  Senators  answering  to  their  names.  A 
quorum  is  present.  Th«  counsel  for  the  Pres- 
idebt  will  proceed. 

Mr.  EvABTS.  There  is  bnt  one  other 
topic  that  I  need  to  insist  upon  here  as  bearing 
npon  that  part  of  my  argument  which  is  in- 
tended to  exhibit  to  the  clear  apprehension, 
and  I  hope  adoption,  of  this  court,  the  view 
Uiat  all  here  that  possesses  weight  and  dignity, 
that  reaHy  presents  the  agitating  contest  which 
baa  beoa  ]»roMedia«  between  the  departments 
•f  oar  Government,  is  political  and  not  crim- 
inal, or  snitable  for  judicial  cognizance;  and 
that  ia  what  seams  to  me  the  decisive  test  in 
yoar  jvdgmenls  md  ia  yonr  consciences ;  and 
tbat  IS  the  attitude  that  every  one  of  yon  alr«tdy 
in  yottf  pvUio  aoUon  occupies  toward  this 


The  Gonstitatioa  of  the  Umted  States  never 
krtopfcd  se  to  ooeree  aad  ooastrain  the  eoa- 
M««Me«  and  the  dntieaof  man  as  to  bring  them 
i»t«  the  poskioa  of  judges  between  themselves 
nd  Miother  brMKh  of  government  in  regard 
t*  matters  of  diffsMnee  between  themaelves 
aad  that  other  bMoch  of  government  in  mat- 
tars  whieh  coBoemed  wlioll]^  the  partition  of 
anthori^  aodvr  the  CoastitatioB  between  ^em- 
Miv«i  MM  that  other  de|>artm*nt  of  the  Gov- 
aiauiMt.  The  eternal  principles  of  justice  are 
iasptiad  in  tbo  con^totioa  of  every  court,  and 
ihmre  airo  no  more  immntaMo,  no  m<Mre  inev- 
itable principles  than  these,  that  no  man  shall 
be  a  judge  in  his  own  cause,  and  that  no  man 
■ball  be  a  judpe  in  a  matter  ia  which  he  has 
•traady  given  judgment.  Itisabhocrent  to  the 
■atawii  sense  of  jostiee  that  men  should  judge 
In  their  own  cause.  It  is  inconaiBtent  with 
nature  itself  that  man  should  assome  an  o«th 


aad  hope  to  perform  it  by  being  impartial 
"      ly  toroMd  i 


bit  jodgmeot  wb«n  be  has  ahMdy  formod  it. 
The  orimes  that  a  Preaideiit  may  kava  imputed 
to  him  (hat  may  bring  him  into  judgment  of 
the  Senate  are  crime*  agMBSt  the  Constitution 
or  the  laws  involving  turpitude  or  personal 
delinquency. 

Th^  are  crimee  in  whieh  it  is  inadmisaable 
to  iangine  that  the  Senate  sheald  be  c«aii>rit> 
tad  as  iwrties  at  all.  They  are  orines  which, 
however  much  the  necessary  reflection  of  po- 
Htieal  opinions  may  Was  the  personal  judg- 
meot  of  titia  or  that  member,  or  all  the  mem< 
biMw  «f  «ha  body  •  »u  iiifiraii^  in  the  o««« 


which  eamtot  bo  avoided — yet  it  ntost  be  pos- 
sible only  that  they  should  give  a  color  or  a 
tora  and  not  be  themselves  uie  very  basis  and 
substance  of  the  Judgment  to  be  rendered. 
When,  therefore,  I  show  you  as  from  the  re- 
cords of  the  Senate  that. you  yourselves  have 
voted  upon  this  law  whose  ConstitationaHty  is 
to  be  determiaed,  and  that  the  question  of 
guilt  or  inaoeence  arises  upon  constitutiouality 
or  judgment  of  eenstitutionality,  when  you  have 
in  your  CM>acity  of  a  Senate  undertaken  after 
the  allegedcrime  committed,  as  an  aet  suitable 
in  your  jndgraentto  be  performed  by  yon  inyonr 
relation  touieexecutiveauthority  andyourduty 
under  this  Government  to  pronounce,  as  you 
did  by  resolution,  that  the  removal  of  Mr.  Stan- 
ton and  the  appointment  of  General  Thomas 
were  not  authorized  by  the  Constitution  and 
the  laws,  you  either  did  or  did  not  re^rd  that 
as  a  matter  of  political  action ;  and  if  you  re- 
garded it  as  a  matter  of  political  action,  then 
yon  regarded  it  as  a  matter  that  could  not  pos- 
sibly be  brought  before  you  ia  your  judicial 
capacity  for  you  to  determine  upon  any  per- 
sonal consequences  to  the  Executive.  How 
was  it  a  matter  for  political  action  unless  it  was 
a  matterof  his  political  action  and  the  contro- 
versy was  wholly  of  a  political  nature  ?  If  you, 
on  the  other  hand,  had  inyour  minds  the  pos- 
sibility of  this  extraordinary  jurisdiction  being 
brought  into  piav  by  a  complaint  to  be  moved 
bythe  House  of  Representatives  before  you, 
what  an  extraordinanr  spectacle  do  you  pre- 
sent to  yourselves  and  to  the  conritry  7  Ko ; 
the  -controlling,  the  necessary  feeling  upon 
which  you  acted  mast  have  been  that  "  it  is  a 
stage  and  a  step  in  governmental  actios  con- 
cerning which  we  give  this  admonition  and 
this  suggestion  and  this  reproof." 

In  1884,  when  the  Senate  of  the  United 
States  was  debating  the  question  of  the  resolu- 
tion condemnatory  of  General  Jackson's  pro- 
ceedings in  reference  to  the  deposits  and  Mr. 
Duane,  the  question  was  raised,  "  Can  you, 
will  you,  should  you  pTonounce  opinion  upon  a 
matter  of  this  kind  when  possibly  it  may  be 
made  the  occasion,  if  your  views  are  right,  of 
an  impeachment  and  of  a  necessary  trial?" 
The  answer  of  the  great  and  trusted  statesmen 
of  the  Whig  party  of  that  day  was,  "  If  there 
was  in  the  atmosphere  a  whisper,  if  there  was 
in  the  future  a  menace,  if  there  was  a  hope  or 
a  fear,  accordingly  as  we  may  think  or  feel, 
that  impeachment  was  to  come,  debate  must 
be  silenced  and  th«  resolution  suppreesed." 
But  they  recognized  the  fact  that  it  was  m«« 
political  action  that  was  beiag  restated  to,  and 
that  was  or  was  to  be  possible ;  bat  the  com- 
plexion of  the  House,  and  the  sentiment  of  the 
the  Honee,  and  the  attitude  of  the  Senate  as 
claiming  it  only  to  be  matter  ef  political  dis- 
cussion and  determination,  absolutely  r^ected 
the  notion  of  impeachment,  and  labored,  there- 
fere,  the  debate  a  political  debate  and  the  eoa- 
<^sion  apolitical  conclusion. 

There  is  but  one  proposition  that  eonsists 
with  the  truth  of  the  case  and  with  the  sitna- 
tion  of  you.  Senators,  here,  and  that  is  that 
jrou  regarded  this  as  poUtioal  action  and  polit- 
ical decision,  not  hf  possibifiljr  a  matter  of 
jndgment  on  a  subject  to  b«  introdnoed  for 
judicial  consideration.  It  is  not  true  that  that 
resolution  does  not  cover  gnilt ;  it  only  ex- 
presses an  opinion  that  the  state  of  the  tawand 
the  authority  of  the  Constitntion  did  not  cover 
the  aetion  of  the  President,  but  it  does  not  im- 
pute violence  or  design  or  mokednets  ef  pur- 
pose, Or  other  than  a  justifiable  difference  of 
opinion  to  resort  to  an  arbiter  between  yon. 
But,  even  in  that  limited  view,  I  take  it  no  Sen- 
ator can  think  or  feel  (hat,  as  a  preliminaiy 
part  of  the  yaigmvaVtif  a  court  that  was  to 
end  in  acquittal  or  conviction,  this  prooeeding 
could  be  tor  a  moment  jastiied. 

The  two  gravest  articles  of  impeaehrawit 
against  the  weightiesttrial  ever  introdnoed  into 
this  oourt,  those  on  which  as  largo  a  vote  of 
oondemnaiaon  was  gained  as  npon  any  others, 
were  the  two  articles  against  Judge  Chaae,  one 
of  wbieh  brons^  him  in  question  tor  coaing 
to  the  «iM  «r FVioe,  in  P«Misj4vMii»,  with  • 


f«r»«d  and  pronouneed  opimon ;  aad  ano^er, 
the  third,  was  for  allowing  a  jaryoMB  to  enter 
the  box  on  the  trial  of  Callender,  at  Riebmond, 
who  stated  that  be  bad  formed  aa  opinion. 

I  would  like  to  see  a  court  of  iropeaefamMit 
that  regards*  this  as  great  matter  that  a  judge 
should  come  to  a  trial  and  pronounce  a  eo»- 
demnation  of  the  prisoner  before  the  council 
are  heard,  and  should  allow  aiunrman  to  enter 
the  box  who  excused  hioMeff  from  batviaw  a 
free  mind  on  the  point  discussed  as  ig^aid 
formed  an  opinion,  and  yet  that  should  teO  as 
that  you  having  formed  aad  expreasod  aa  o^ia- 
ion  are  to  sit  here  judges  on  such  a  raaitter  as 
this.  What  is  there  but  an  answer  of  this  kiad 
necessary?  the  Constitntion  never  brii^s  a 
Senate  into  an  inculpation  and  a  condemnatioB 
of  a  President  upon  matters  in  which  and  af 
which  the  two  departmeatsof  thoGoveraiBent 
in  their  political  capacities  have  formed  and 
expressed  political  opinions.  It  is  of  otbar 
matter  and  of  other  fault,  in  which  thei*  ar* 
no  parties  and  no  discriminations  of  opinion. 
1^  is  of  offense,  of  crime,  in  which  the  comatoa 
rules  held  by  all  of  duty,  of  obligatioa,  of 
excess,  or  of  sin,  are  not  determinable  upon 
political  opinions  formed  and  expteeaaa  ia 
debate. 

But  the  other  principle  is  equally  contra- 
vened, and  this  aids  my  argument  that  it  ia 
political  and  not  personal  or  criminal ;  it  is 
that  you  are  to  pass  judgment  of  and  concern- 
ing the  question  of  the  partition  of  the  offices 
of  this  Oovernment  between  the  Preaideat  and 
yourselves.  The  very  matter  of  his  fiiuU  .is 
that  he  claims  them  ;  the  very  matter  of  bia 
condemnation  is  that  you  have  a  right  to  them ; 
and  yon,  aided  by  the  list  furnished  by  the 
Managers,  of  forty-one  thousand  in  naabar 
and  $21,000,000  of  aannal  emolnmeot,  are  to 
sit  here  as  judges  whether  his  false  claim  and 
his  appeal  U>  a  common  arbiter  in  a  raaUer  of 
this  kmd  is  to  be  imputed  to  him  as  personal 
guilt  and  followed  by  personal  pnoishment. 

How  would  any  of  us  like  to  be  triod  beiora 
a  judge  who,  if  be  oondemned  us,  would  havo 
our  houses,  and  if  he  acquitted  us  we  should 
have  his  7  So  sensitive  is  the  natural  saaaa  of 
justice  OS  this  poiot  (hat  the  whole  ■oouatiy 
was  in  a  blaze  by  a  provision  ia  the  fngitivtt 
slave  law  that  a  commissioner  should  have  bat 
five  dollars  if  he  set  the  slave  free  and  ten  d<rf- 
lars  if  he  remanded  him.  Have  honorable 
judges  of  this  court  forgotten  that  crisis  of  tha 
public  mind  as  to  allowing  a  judge  to  have  an 
interest  in  the  subject  of  his  jndgment?  Have 
they  forgotten  that\he  honorable  Senator  from 
Massachusetts  in  the  debate  npon  this  tenure- 
of-office  act  thought  that  political  bias  might 
affect  a  eoart  so  that  it  ai^t  give  jad^ent 
of  but  nominal  punishment  for  an  inftaettonof 
the  act;  and  yet  yon  are  full  of  politics.  WhvT 
fieeauae  the  queetioa  is  politieal;  mat  the 
whole  point  of  my  Mforenee  is  as  an  abaolate 
demonstration  that  the  Constitution  of  ihe 
United  States  aeverforees  hooorabla  maaialo 
a  position  where  they  are  judges  in  thei^  o«ii 
cause  or  where  they  nave  in  the  coarse  of  AA 
previous  duties  expressed  a  jndgoteat. 

I  have  ojiltted  m>m  this  eonsidnation  the 
fact  that  the  great  offiee  itself,_  if  by  your  Judg- 


raeat  it  sbaU  o*  taken  from  the 
of  this  Republic,  is  to  be  put  in  como 
with  amember  of  your  own  bodycbosen  to-day. 
and  to-morrow,  at  any  time,  by  yourselves,  and 
that  you  are  takiog  the  crown  of  th«  peoala'a 
magistracy  and  of  the  people's  glory  to  deco- 
rate the  honor  of  the  Senate.  An  officer  vho 
Inr  virtoe  of  yaar  fiur or  holds  the  place  of  Pn»- 
identpro  tenwort  of  your  body  adds  the  fnm- 
dency  to  its  duties  by  the  way;  and  an  officer 
obaafeable  from  da^  to  dur  by  you  aa  yv 
choose  to  have  a  new  President  pro  iMfjore, 
who  by  the.same  title  takes  from  day  to  dut  (be 
diadiMge  of  the  dulses  of  PreaideBt  et  tbe 
United  States. 

When  the  priae  i«  that,  and  when  tb«  cir- 

enaistancao  acaas  I  havaatateo.  Senator*  saast 

decline  a  jurisdiction  upon  tfai*  demoMtration 

that  hvma^  nature  and  Iwiua  rittae  oaanot 

U  ondar*  that  a***  ahaaU  k*  jmltm  m  aa*tt  « 
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strife.  I  will  agree  jomt  doty  keeps  70a  here. 
You  have  ao  right  to  resign  or  avoid  it ;  bat  it 
is  a  duty  consistent  with  judicial  fairness,  and 
oalv  to  be  assumed  as  such ;  and  the  subject 
it8«uf,  thas  iUustrated,  soatebes  from  yon  at 
oaee,  aa  wbotly  political,  the  topic*  toat  yon 
have  been  asked  t*  examine. 

It  will  aait  my  coBTenienoe  and  aeose  of  the 
better  oopsideration  of  the  separate  aHieles  of 
impeaehannt  to  treat  them  at  firrt  somewhat 
geMtAUy,  aod  then,  by  mob  distribution  as 
seeau  most  to  bring  as  finally  to  what,  if  it 
shaU  bM  before  that  time  bave  disappeared, 
appear!  to  be  the  gt»Test  matter  of  oonflideia- 

tiMU     ' 

Let  me  aak  yen  at  the  outset  to  see  how  little 
M  mattM  of  erideace  this  case  is.  Certainly 
this  Preoideiit  of  Um  United  States  has  been 
placed  under  as  trying  and  as  hot  a  gaze  of 
politioal  Opposition  aserwr  a  man  was  or  could 
on.  CeitMnly  for  two  years  tliere  has  been 
no  partial  construction  of  his  conduct.  Cer- 
tahily  for  Hro  ye«M  he-haa  been  s^ed  as  wheat 
by  one  of  the  most  powerful  winaowing  ma- 
cbiaee  that  I  hare  ever  heard  of— the  House 
of  Representatives  of  the  United  Statee  of 
Ameiiea.  Certainly  the  wcabb  offtbe  nation, 
certainly  the  urgency  of  party,  certainly  the 
tml  of  political  ambition,  have  pressed  into 
the  swiee  ef  imputation,  of  iaeulpation,  and 
of  proof  all  that  this  eountry  affords,  all  that 
the  power  "to  sead  for  persons  and  papers" 
iitelades. 

Tliey  have  none  of  the  risks  that  attend  or- 
dia«ry  litigaats  of  briaging  their  witnesees  in 
court  to  atand  the  test  of  open  ezamiaation  and 
croaa-cxamination )  but  they  can  pat  them  un- 
der tbe  eoaettiotion  of  an  oath  and  an  explora- 
tion ia  advaaee  aad  see  what  they  can  prove, 
and  ao  determine  whom  ibey.  will- bring  and 
wkom  they  will  r^ect.  They  can  tain  our 
witaesa  from  the  stand  alreaidy  under  oath, 
and  even  of  so  great  and  high  a  character  as 
the  Lieutenant  General  of  yoar  armies,  and 
««i4  of  court  ply  him  with  a  new  oath  and  a 
uew  examiaation  to  see  whether  he  will  help 
or  tuirtt^m  t^  beiog  cross-examined  in  court. 
£v«iy  arm  and  ev«ry  heart  is  at  their  service, 
stayed  by  bo  sease  except  of  pablie  duly  to 
Biinerve  their  power  or  control  its  exeroise. 

And  yet  here  is  tbe  evidence.  The  people 
of  this  country  have  been  made  to  believe  wat 
all  sorts  of  personal  vice  sod  wickedness,  that 
all  sorts  of  official  misconduct  and  folly,  that 
all  sorts  of  asnrpatioQ  and  oppression,  prac- 
ticed, meditated,  plotted,  and  executed  on  the 
part  of  this  Executive,  were  to  be  explored  and 
exposed  by  the  prosecution  and  certainly  set 
down  in  the  record  of  this  court  for  the  public 
judgment.     Here  you  have  for  violence,  op- 

8re6sion,_  aud  usurpation  a  telegram  between 
le  President  and  Governor  Parsons,  long 
public,  two  years  ago.  You  have  for  bis  de- 
sire to  suppress  the  power  of  Congress  the 
tesUmony  or  Wood,  tbe  office-seeker,  that  when 
th«  President  said  he  thoagbt  the  point*  ware 
important  he  said  that  he  thougitt  they  were 
minor,  and  that  he  was  willing  to  take  an  offipe 
from  the  President  and  yet  uphold  Congress ; 
that  the  President  said  they  were  iniportant 
and  he  thought  the  patronage  of  the  Govern- 
DMDt  should  be  in  support  irf  thoee  prinoiplee 
which  he  maintainea,  and  Wood,  the  office- 
seeker,  went  home  and  was  supposed  to  have 
said  that  the  President  had  used  some  very 
violent  and  offensive  words  on  the  subject,  and 
be  was  brought  here  to  prove  them,  and  he 
disproved  them. 

•Wow,  weigh  the  testimony  upon  ttie  scale 
that  a  nation  looks  at  it,  upon  the  scale  that 
for«igii  natioBS  look  at  it,  apon  Hao  scale  that 
history  will  apply  to  it,  upon  the  scale  that  pos- 
terity will  in  retrospect  regard  it.  It  depends 
a  good  'deal  upon  now  large  a  selection  a  few 
specimens  of  testimony  could  offer.  If  I  bring 
a  handful  of  wheat  marked  byrustand  weevil, 
and  show  it  to  my  neighbor,  he  wilt  say, 
"  Why,  what  a  wretched  crop  of 'wheat  you 
have  had  j"  but  if  I  tell  him  "'  these  few  ker- 
nels are  what  I  have  taken  from  the  4>ms  of 
my  whole  harvest,"  he  will  answer,  "  What  a 


splendid  crop  of  wheat  yon  have  had."  And 
now  answer,  answer  if  there  is  anything  wrong 
in  fliisT  Mr.  Manager  Wilson,  from  the  Judi- 
ciary Committee  that  had  examined  for  more 
than  a  year  this  subject,  mode  a  report  to  the 
House.  It  is  the  wisest,  the  clearest,  and  also 
one  of  the  most  entertaining  views  ofthe  whole 
subject  of  impeachment  in  the  past  and  in  the 
present  that  I  nave  ever  seen  or  can  ever  expect 
to  see,  and  what  is  the  result?  That  it  is  all 
political.  All  these  thunder-clouds  are  polit- 
ical, and  it  is  only  this  little  petty  pattering  of 
rain  and  these  infractions  of  statutes  that  are 
personal  or  criminal.  And  ' '  the  grand  inquest 
of  the  nation"  summoned  to  the  final  determ- 
ination upon  the  whole  array,  on  the  9lh  of 
December,  1867,  votes,  107to57,  "noimpeach- 
ment."  If  these  honorable  Managers  had 
limited  their  addresses  to  this  court  to  matters 
that  in  purpose,  in  character,  in  intent,  and  in 
guilt  occurred  after  that  bill  of  impeachment 
was  thrown  out  by  their  House,  how  much  you 
would  have  been  entertained  in  this  cause  I  I 
have  not  heard  anything  that  had  not  occurred 
before  that.  The  speeches  were  made  eighteen 
months  before.  The  telegram  occurred  a  year 
before.  Wood,  the  office-seeker,  came  into 
play  long  before.  What  is  there,  then,  not 
covered  by  this  viev*.? 

The  honorable  Managers,  too,  do  not  draw 
together  always  about  these  articles.  There 
seem  to  have  been  an  original  production, 
and  then  a  sort  of  afterbirth  that  is  added  to 
the  compilation,  and  as  I  understand  the  open- 
ing Manager,  [Mr.  BuTl,Kit,]if  there  is  notany- 
Ihmg  in  the  first  article  you  need  not  trouble 
yourself  to  think  there  is  anything  in  the 
eleventh ;  and  Mr.  Manager  Stevbns  thinks 
that  if  there  is  not  anything  in  the  eleventh 
you  had  better  not  bother  yourself  in  looking 
for  anything  in  the  first  ten,  for  he  says  a 
county-court  lawyer,  I  think,  could  get  rid  of 
them.     Let  me  give  you  his  exact  words : 

"  I  wish  this  to  be  particnlnrly  noticed,  for  I  intend 
to  offtr  it  u  ao  MDaadment.  I  wiib  («DtJem«n  to 
examine  and  aee  that  this  charge  is  nowbero  oon- 
tftined  in  any  of  the  articles  reported,  and  unleps  it 
be  inserted  there  can  benotrialnpon  it;  and  if  there 
be  the  shrewd  lawyers,  as  I  ka*w  there  will  be,  and 
caviling  judces"— 

He  did  not  state  that  lie  felt  sure  of  that — 
"and  without  this  article  tbey  do  not  acquit  Mm, 
tbcy  are  greener  than  I  was  in  any  case  I  ever  under- 
took before  the  court  of  quarter  sessions." 

It  will  not  be  too  vain  in  us  to  think  that  we 
come  up  perhaps  to  this  estimate  on  our  side 
and  at  tnistableof  thesequarter-session  lawyers 
that  would  be  adequate  to  dispose  of  these 
articles  of  impeachment ;  arid  they  are  right 
about  it,  quite  right  about  it.  If  yon  cannot 
get  in  what  is  political  and  nothing  but  polit- 
ical, yon  cannot  get  hold  of  anything  that  is 
criminal  or  personal. 

Now,  with  that  general  estimate  of  the  limit 
and  feeoleness  of  the  proofs  and  of  the  charges, 
I  begin  with  the  consideration  of  an  article  in 
regard  to  which,  and  the  subject-matter  of 
which,  I  am  disposed  to  concede  more  than  I 
imagine  can  be  claimed  fairly  in  regard  to  the 
other  articles,  that  some  proof  to  the  point  of 
demonstration  has  been  presented,  and  that  is 
the  speeches.  I  think  that  it  has  been  fairly 
proved  here  that  the  speeches  charged  upon 
the  President,  iasubstance  and  in  general,  were 
made.  My  first  difficulty  about  them  is  that 
they  were  made  in  1866,  and  related  to  a  Con- 
gress that  has  passed  out  of  existence,  and 
were  a  subject  in  the  report  of  the  Judiciary 
Committee  to  the  House,  upon  which  the  House 
voted  that  they  would  not  impeach.  My  next 
is  that  they  are  crimes  against  rhetoric,  against 
oratory,  against  taste,  and  perhaps  against 
logic,  but  that  the  Constitution  of  the  United 
States,  neither  in  itself  or  'by  any  subsequent 
amendmeote,  has  provided  for  the  government 
of  the  people  of  this  country  in  these  regards. 
It  is  a  novelty  in  this  country  to  try  anybody 
for  making  a  speech. 

There  are  a  great  many  speeches  made  in  this 
country,  and  therefore  the  case  undoubtedly 
would  have  arisen  in  the  course  of  eighty  years 
of  our  Government.  Indeed,  I  believe,  if  there 
is  anything  that  marks  us,  and  to  the  approval. 


at  least  in  ability,  of  other  nations,  it  is  that 
any  man  in  this  country  not  only  has  a  right 
to  make  a  speech,  but  can  make  a  speech  and 
a  good  one,  and  that  he  does  some  time  or 
other  in  his  life  actually  accomplish  it.  Why, 
tbe  very  lowest  epithet  for  speech-making  in 
the  American  public  adopted  by  (he  news- 

fipers  is  "  able  and  eloquent."  [Laughter.] 
have  seen  applied  to  the  efforts  of  tbe  hon- 
orable Managers  here  the  epithet,  in  advance 
in  the  newspapers,  of  "tremendous"  [laugh- 
ter] before  thev  have  been  delivered  here,  of 
"tremendous  force;"  and  I  saw  once  an 
accurate  arithmetical  statement  of  the  force 
of  one  of  them  in  advance  that  it  contained 
thirty-three  thousand  words.     [Laughter.] 

We  are  speech- makers;  therefore  the  case 
must  have  arisen  for  a  question  of,  propriety ; 
and  now  for  the  first  time  we  begin  with  the 
President,  and  accuse  him ;  we  take  him  be- 
fore no  ordinary  court,  but  organize  a  court  for 
the  purpose  which  adjourns  the  moment  it  ia 
over  with  him,  furnishes  no  precedent,  and  must 
remove  him  from  office  ana  order  a  new  elec- 
tion. That  is  a  great  deal  to  turn  on  a  speech. 
Only  think  of  it!  To  be  able  to  make  a  speech 
that  should  require  a  new  election  of  a  President 
to  be  held  I  Well,  if  the  trial  is  to  take  place,  let 
the  proclamation  issue  to  this  speech-making 
peoi^e,  "let  him  that  is  without  sin  amongyou 
cast  the  first  stone ;"  and  see  how  the  nauoa 
on  tiptoe  waits ;  but  who  will  answ«rthat  dain^ 
challenge  and  who  assume  that  faatidioasdutir  ? 
We  see  in  advance  tbe  necessary  requiremanta. 
It  must  be  one  who  bv  long  discipline  baa 
learned  always  to  speak  within  bounds,  OM 
whose  lips  would  stammer  at  an  imputation, 
whose  cheek  would  blush  at  a  reproach,  wboee 
ears  would  tingle  at  an  invective,  and  whose 
eyes  would  close  at  an  indecorum.  It  must  be 
one  who  by  strict  continence  of  speech  and 
by  control  over  the  tongncj  that  unruly  mem- 
ber, has  gained  with  aU  his  countrymen  the 
praise  of  ruling  his  own  spirit,  which  is  greater 
than  one  who  taketfa  a  cit^. 

And  now  the  challenge  is  answered ;  and  it 
seems  that  the  honorable  Manager  to  whom 
this  duty  is  assigned  is  one  who  would  be  rec- 
ognized at  once  in  the  judgrtient  of  all  as  first 
in  war,  first  in  peace  in  boldness  of  words,  first 
in  the  hearts  of^  all  his  countrymen  that  love 
this  wordy  intrepidity.  [Laughter.]  Now,  the 
champion  being  gainied,  we  ask  for  the  role,  and 
in  answer  to  an  Interlocutory  inquiry  which  I 
had  the  honor  to  address  to  him  he  said  the 
rule  was  the  opinion  of  the  court  that  was  io 
try  tbe  case. 

Now,  let  us  see  whether  we  can  get  any  guid- 
ance as  to  what  your  opinions  are  on  tUs  sub- 
ject of  freedom  of  speech  ;  for  we  are  brought 
down  to  that,  having  no  law  or  precedent  be- 
sides. I  find  that  the  matter  of  charge  a^inst 
the  President  La  that  he  has  been  "  uamindfid 
of  the  harmony  and  courtesies  which  ought  to 
exist  and  be  maintained  between  the  executive 
and  legislative  branches  of  tbe  Government." 
If  4t  prevails  from  the  executive  toward  th« 
legiriotive,  it  should  prevail  firom  the  legisla- 
tive toward  the  executive,  upon  the  same  stand- 
ard, nnless  I  am  to  be  met  with  what  I  molt 
regard  as  a  most  novel  view  presented  by  Mc 
Manager  Williams  in  his  argument  the  otbe* 
day,  £at  as  the  Constitution  of  the  Unitad 
States  prevents  your  being  drawn  in  quMMiOB 
tuipfkift  for  wbat  yo>  say,  therefore  it  is  a 
rule  that  does  not  work  both  ways.  [Lau^ter.l 
Well,  that  is  a  remarkable  view  of  perioni 
dut^,  that  if  I  wore  an  impenetrable  sbirtof 
mail,  it  is  just  the  thing  for  me  to  tie  draving 
daggers  against  everybody  else  tkat  is  met  itt 
the  street.  '^Kobluse  oMiae"  sasma  to  be  a 
law  which  the  honorable  Manager  does  not 
think  applicable  to  the  Hooses  of  Congress. 
If  tbere  be  anything  in  that  suggestion  how 
should  it  guard,  reduce,  and  regulate  your  use 
of  freedomof  speech?  Ihavenotgone  outside 
of  the  debates  that  relate  to  this  civil-tenure 
act ;  my  time  has  been  sufficiently  occupied  in 
reading  all  that  was  said  in  both  Houses  on 
that  subject;  but  I  find  now  a  well-recorded 
precedent,  not  (berely  in  the  observations  of  A 
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Bingle  Senator,  but  iu  a  direct  determination 
of  the  Senate  itself  pausing  upon  the  question 
what  certain  bounds  at  least  of  freedom  of 
speech  as  between  the  two  departments  of  the 
Government  permitted.  The  honorable  Sen- 
ator from  Massachusetts,  in  the  course  of  the 
debate,  using  this  form  of  expression  in  regard 
to  the  Presiaent,  said,  and  on  the  subject  of 
this  very  law : 
"Toumay  ask  protection,  atrainit  whom?    I  an- 

!W0T  plainly,  proteetion  against  the  Preaident  of  the 
(oited  Stntee,  There,  air,  it  the  duty  of  the  hour, 
'ooder  it  well,  luid  do  not  forget  it.  'i'horo  vas  no 
each  duty  uu  onr  fathers ;  there  wiis  no  Hucb  duty  on 
our  recent  predeeeseors  in  this  Chamber,  because 
there  was  no  President  of  the  United  States  who  bad 
become  the  enemy  of  his  country." — thnffrettiontU 
(r'a6<, second  sessiuu  'i'hirty-liiath  Congress,  p.  525. 

The  President  had  said  that  Congress  was 
"hanging  on  Uie  verge  of  the  Government;" 
but  here  is  a  direct  charge  that  the  President 
of  the  United  States  is  an  enemy  of  the  coun- 
try. Mr.  SuHNEii  being  called  to  order  for  this 
expression,  the  honorable  Senator  from  Rhode 
Island,  [Mr.  Aktuon'y,]  who  not  infrequently 
presides  with  so  much  urbanity  and  su  much 
control  over  your  deliberations,  gave  this  aid 
to  as  as  to  what  the  common  law  of  this  tri- 
bunal was  on  the  subject  of  the  harmonies  and 
courtesies  that  should  prevail  between  the  legis- 
lative and  the  executive  departments.  He  said: 
"  It  is  the  impreaslon  of  the  Chair  that  those  words 
do  not  exceed  the  usaal  latitude  of  debate  which  has 
hven  permitted  here." 

Is  not  that  a  good  authority,  the  custom  of 
th«  tribanal  established  by  the  presiding  offi- 
««r?  Mr.  Shgbmak,  the  honorable  S^ator 
from  Ohio,  said: 

"I  tMnktho  words  objected  toare  clearly  In  order. 
I  have  heard  similar  remarks  fifty  timet  wlthoat  tar 
question  of  order  being  raised." 

_  CowtmwUs  error  facil  jus.  That  istheprin- 
•iple  of  this  view ;  and  the  Senate  came  to  a 
vote,  the  opuosing  numbers  of  which  remind  me 
of  some  of  the  votes  on  evidence  that  we  have 
hud  iu  this  trial ;  the  appeal  was  laid  on  the 
table  by  twenty-nine  yeas  tol^unays.  [iiuugh- 

Vi  e  shall  get  off  pretty  easy  from  a  tribunal 
abuse  "usual  latitude  of  debate"  permits  the 
legislative  branch  to  call  the  Executive  an 
rnismy  of  his  country.  But  that  is  not  all. 
Proceeding  in  the  same  debate,  aller  being  al- 
lowed to  be  in  order,  Mr.  Suhkeb  goes  on  with 
a  speech  the  eloquence  of  which  I  cannot  be 
permitted  to  compliment,  as  it  is  out  of  place, 
but  certainly  it  is  of  the  highest  order,  and  of 
course  1  make  no  criticism  upon  it;  but  be  be- 
gins wiili  au  announcement  of  a  very  good 
principle : 

'  MeoBwhile  I  shall  insist  always  n^n  oomplete 
^leUoin  uf  debate,  and  I  shall  exercise  it.  John 
{lion,  iu  his  glorious  aspirations,  said,  "Hive  me 
the  liberty  to  know,  to  utter,  and  to  argue  freely 
above  all  liberties.''  Thank  God.  now  that  slave- 
masters  have  been  driven  from  this  Chamber,  such  is 
the  liberty  of  on  Amorioau  Senator  I  Of  eonrsethere 
•ou  bo  no  eitisen  of  a  llepublie  too  high  tor  expoeare, 
as  there  con  be  none  toolow  for  protection,  Thecx- 
posnro  of  the  powerful  and  the  protection  of  the 
weak ;  thcso  arc  not  only  invaloable  liberties  but 
•emDMniling  dntiee."  ^ 

Is  there  anything  in  the  President's  answer 
that  is  nobler  or  more  thoroughgoing  than  that  7 
And  if  the  President  is  not  too  high,  but  that 
it  should  be  not  only  an  invaluable  liberty  but 
a  commanding  duty  to  call  him  an  enemy  of 
the  country,  may  not  the  House  of  Kepresent- 
•tivea  be  exposed  to  an  imputation  of  a  moat 
anintelligible  aspersion  upon  them  thatt  they 
"hang  on  the  verge  of  the  Government?" 
Then  the  honorable  Senator  proceeds  with  a 
style  of  observation  npon  which  I  shall  make 
no  obsarration  whatever,  and  1  feel  none,  but 
Ctoero  in  Catalinam,  in  Vtrrem,  et  pro  ifUo- 
SMM,  does  not  contain  more  eloquence  against 
the  oigects  of  his  invective  than  this  speech  of 
the  honorable  Senator.     Here  are  his  wonb : 

**  At  last  tb*  country  is  opeainK  its  eyes  to  the 
aeluol  condition  of  thia«s.  Already  it  sees  that 
Andrew  Johnson,  who  eaine  to  supreme  power  by  a 
bloody  accident,  has  become  the  successor  of  Jener- 
(oo  Diivia  In  the  spirit  by  which  he  is  (ovemed  and 
is  the  mischief  he  is  iaaietiac  on  bis  coanljry.    It 

Ethe  proidont  of  the  rcbollion  revived  in  the 
ridcni  ul  the  United  States.  It  sees  that  the  vio- 
«  which  took  the  life  of  his  illustrioos  predecessor 
is  now  by  his  perverse eemplioity  extending  throof  h- 
oul  luu  rebel  btatcs,  uiakiug  all  who  love  tho  Union 
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its  victims  and  filling  the  land  with  tragedy.  It  sees 
that  the  war  npon  the  faithful  Unionists  is  still  con- 
tinued under  his  powerful  auspices,  without  any 
disti  notion  of  color,  so  that  alt,  both  white  and  block, 
are  sacrifiood.  It  sees  that  he  is  the  minister  of  dis- 
cord, and  not  the  minister  of  peace.  It  sees  that,  so 
long  as  his  influence  prevails,  there  is  snail  chance 
of  tranquillity,  security,  or  reconciliation:  that  tho 
restoration  of  prosperity  in  the  rebel  States,  so  much 
longed  for.must  be  arrested;  that  the  business  of  the 
whole  country  myst  be  embarrassed,  and  that  those 
conditions  on  whioh  a  sound  currency  depends  must 
be  postponed.  All  these  thini;^  thecountry  now  sees. 
But  indignation  assumes  tho  form  of  iudgmentwhen 
it  is  seen  also  (hat  this  incredible, unparalleled,  and 
far-roaobin^  mischief,  second  ow/  to  the  rebellion 
itself,  of  which  it  isaeontinuation,  is  invigorated  and 
extended  through  a  plain  usurpation."^  *  * 
*  *  "  T)ie  Freaideat  has  tumped  the  powers  of 
Congress  on  a  colossal  scale,  and  oe  has  employed 
these  usurped  powers  in  fomenting  the  rebel  spirit 
and  awakening  anew  the  dying  fires  of  the  rebeiUon. 
Though  the  bead  of  the  executive,  he  has  rapa- 
ciously ^ited  the  powers  uf  the  legislative,  and  made 
himself  a  whole  Congress  in  defiance  of  a  cardinal 
prittoipleofrepublioaagoTemmonlthateaeh  branch 
must  act  for  itself  without  assuming  the  powers  of 
the  Other:  and,  in  the  exercise  of  these  illegitimate 
powers,  he  lias  become  a  terror  to  the  good  and  a 
support  to  the  wicked.  This  is  his  groat  and  unpar- 
donable offense,  fur  which  history  must  condemn  aim 
ifyoudonot.  liuifaiisurper.  through  whom  infinite 
wrong  has  been  done  to  hisconntry.  He  isa  usurper, 
who,  promising  to  be  a  Moses,  has  become  a 
Phoraob. "—t'oiwreMioou/  QMte,  Thirty-Ninth  Con- 
gress, second  scssiun,  p.  511. 

And  then  it  all  ends  iu  a  wonderfully  sensi- 
ble— if  the  honorable  Sector  will  allow  me  to 
say  so — aud  pithy  observation  of  the  honor- 
able Senator  from  Wisconsin,  [Mr.  IIowi::] 

"The  Senator  from  Massachusetts  has  advanced 
tho  idea  that  the  President  boa  become  an  onomy  to 
hisconntry."  •  •  •  •  "But  I  suppose 
that  nut  only  to  bo  the  ooadition  of  thesentiment  in 
this  Senate  touching  tho  present  President  of  the 
United  States,  but  I  suppose  we  never  bod  a  Presi- 
dent who  was  not  in  eommunicatioa  with  a  Sonata 
divided  npon  Just  that  questioot  some  thinking  that 
he  was  an  enemy  of  tho  country  and  others  thinking 
that  he  was  not:  and  I  respncti'uUy  submit,  therefore, 
that  the  Senator  from  Hossachusetts  will  be  compe- 
tent to  try  an  iuipeochmcmt  if  it  should  be  sent  hetp 
against  the  President,  as  I  conceive  the  Senator  from 
Maryland  would  be  cumpotout  to  try  that  question 
iu  spits  of  the  opinions  which  he  has  pronounced 
here,"-Y6«f.,  p.  MS. 

That  is  good  sense.  Senatorial  license  mast, 
if  it  goes  so  wide  as  this,  sometimes  with 
good-natured  Senators  be  properly  described 
aa  a  little  Pickwickian. 

We  have  also  a  rule  provided  for  us  in  the 
House  of  Itepresentutives,  and  I  have  selected 
a  very  brief  one,  because  it  is  one  that  the  hon- 
orable Managers  will  not  question  at  all,  as  it 
gives  their  standard  on  the  subject.  I  find  that 
there  this  rule  of  license  in  speech,  in  a  veiy 
brief,  pithy  form,  is  thus  conducted  between 
two  of  the  most  distineuished  membera  of  that 
body,  who  can,  as  well  as  any  others,  for  the 
purpose  of  this  trial,  furnish  a  standard  of  what 
IS  called  by  the  honorable  Manager  "  pro- 
priety of  speech."  I  read  from  page  263  of 
the  Congressional  Globe  for  the  Fortieth  Con- 
gress, first  session : 

"  Mr.  BiHOHAX.  I  desire  to  soy,  Mr.  Chairman, 
that  it  dues  not  become  a  gentleman  who  recorded 
his  vote  fifty  times  for  JeCTerson  Davis,  the  arch 
traitorin  this  rebellion,  as  his  candidate  for  President 
of  the  United  States,  to  undertake  to  damago  this 
cause  by  attempting  to  cast  an  imputation  either 
npon  my  integrity  or  my  honor.  I  repel  with  scorn 
and  contempt  any  ntteranoe  of  that  sort  f^m  any 
HBO,  whether  he  be  the  hero  of  Fort  Fisher  notlaken 
or  of  Fort  Fisher  taken."    [Laughter.] 

Now,  for  the  reply : 

"  Mr.  BcTLEiu  But  if  during  the  war  the  gentle- 
man from  Ohio  did  as  much  as  I  did  in  that  direction 
Ishall  be  glad  to  recognise  that  much  done.  Buttho 
only  vioUm  of  the  gentleman's  prowess  that  X  know 
of  was  an  innoeeat  woman  hung  upon  the  scaffold, 

8ne  Mrs.  Surratt.  And  I  can  sustain  the  memory  of 
'ort  Fisher  if  he  and  his  present  aaaoeiates  oan  sus- 
tain him  in  shedding  the  olood  of  a  woman  tried  by 
a  military  eommissiun  and  eonvioted  withsul  suffi- 
cient evidence  in  my  judgment." 

To  which,  on  page  864,  Mr.  BiiroHxx  re- 
sponds with  spirit: 

"I  ehallenge  the  gentleman,  I  dare  him  here  or 
anywhere  in  this  tribunal,  or  in  any  tribunal  JU>  assert 
that  I  spoliated  or  mutilated  any  book.  Why,  sir. 
Bueh  a  charge,  without  one  tittle  of  evidenoe,  is  only 
fit  to  come  from  a  man  who  lives  in  a  bottle  and  is 
fed  with  a  spoon."    [Laughter.] 

Now,  what  under  Heaven  that  means  I  am 
sure  i  do  nut  know,  [laughter,^  but  it  is  within 
the  common  law  of  courtesy  in  the  judgment 
of  the  House  of  llepresentatives.  We  have 
attempted  to  show  that  in  the  President's  ad- 
dresses to  the  populace  there  was  something 


of  irritation,  something  in  the  subjects,  some- 
thing in  the  manner  of  the  crowd  laat  excused 
and  explained,  if  it  did  not  justify,  the  style  of 
his  speech.  You  might  suppose  that  this  iuter- 
change  in  debate  grew  out  of  some  subject  that 
vras  irritating,  that  was  itself  savage  aixl  fero- 
cious ;  but  what  do  you  think  was  the  subject 
these  honorable  gentlemen  were  dcb^ng  upon  ? 
Why,  it  was  charity.  [Laughter.]  The  qoe*- 
tion  of  charity  to  the  South  was  the  whole  atapie 
of  the  debate ;  "charity,"  which  "sulbreth 
long  and  is  kind."  "Charity  enneth  not." 
"  Charity  tannteth  not  itself,  lenotpufcd  ap." 
[Laughter.  ]  Charity  "  doth  not  behave  itseif 
unseemly,  seeketh  not  her  own,  is  not  easily 
provoked,  tbittketh  no  evil ;  rejotceth  not  in 
iniquity,  but  rejotceth  in  the  truth,  bearetii  all 
things,  believeth  all  things,  hopeth  all  tilings, 
endoreth  all  things;  charity  never  faii«th." 
But,  then,  the  Apostle  adds,  whioh  1  fear  might 
not  be  proved  here,  "Tongues  may  fail." 
[Laughter.  1 

Now,  to  be  serious,  in  a  free  Republic  who 
will  tolerate  this  fonferonade  about  speecli- 
making  7  "  quU  Merit  Oraeeho*  de  sedMMM 
querentee." 

Who  wflt  tolerate  pablio  orators  prating 
about  propriety  of  speech.  Why  cannot  we 
learn  that  our  estimate  of  others  must  prooecd 
npon  general  views,  and  not  varr  aceordinr  to 
particalar  passions  or  antipawies?  When 
Cromwell  in  his  career  through  Ireland,  in  the 
name  of  the  Parliament,  had  set  himself  down 
before  the  town  of  Ross  and  sammoneditto  sur- 
render, exhausted  in  its  resistance  tins  Papiat 
community  asked  to  surrender  only  npon  die 
conditions  of  freedom  of  conscience.  C^m- 
well  replied:  "As  to  freedom  of  conscience,  I 
meddle  with  no  man's  (Kinsoiettce,  bat  if  yon 
mean  by  that  liberty  to  celebrate  the  mass,  I 
would  have  yon  understand  that  in  no  plaiiee 
where  the  power  of  the  Parliament  of  Bagtaod 
prevails  shall  that  be  permitted."  So,  freedom 
of  speech  the  honorable  Managers  in  their 
Imputation  do  not  complain  of;  but  if  anybody 
says  that  the  House  of^  Representatives  hanga 
upon  the  verge  of  the  Government  we  are  to 
understand  that  in  no  place  where  the  power 
of  the  two  Houses  of  Congress  prevails  shall 
that  degree  of  liberty  be  enjoyed,  though  they 
meddle  with  no  man's'propriety  or  freedom  of 
speech. 

Mr.  Jefferson  had  occasion  to  give  his  views 
about  the  infractions  upon  freedom  of  writing 
that  the  sedition  law  introduced  in  the  Legis- 
lature of  this  country,  and  at  the  same  time 
some  opinion  about  the  right  of  an  Execatira 
to  have  an  opinion  about  the  constitudonalitr 
of  a  law  and  to  act  accordingly ;  and  I  will  ask 
your  attention  to  brief  extracts  from  his  views. 
Mr.  Jefferson,  in  a  letter  to  Mr.  President 
Adams,  written  in  1804,  (Jefferson's  Works, 
vol.  8,  p.  555,)  says: 

"  I  discharged  every  person  under  the  panishmant 
or  prosecution  under  tho  sedition  law,  beeanse  I 
considered  and  nowooosider  that  lawto  boa  aaUity 
as  abaolote  and  as  palpable  as  if  Coupcsn  had 
ordered  us  to  fall  down  and  worship  a  golden  image, 
and  that  it  was  as  much  my  duty  to  arrest  ill  eze- 
oBtion  in  every  atage  as  it  would  bava  been  to  hare 
rasoued  from  the  fiery  ftaraaoe  tiiose  who  phoald  have 
been  cast  into  it  for  refusing  to  worship  the  image. 
It  was  accordingly  done  in  every  instance,  wiAaot 
asking  what  the  oStedai*  had  dona  or  against  whoa 
they  bad  offended,  bat  whether  the.  pains  they  war* 
suffering  were  inflicted  under  the  pretended  sedition 
law." 

And  in  another  letter  be  replies  to  some  ob- 
servations against  this  freedom  of  the  Exec- 
utive abont  uie  constitutionality  of  laws: 

"  You  seem  to  think  it  devolved  en  tb*  Jadtaa  to 
decide  on  the  validity  of  the  sedition  law :  bat  nolb- 
ing  in  the  Constilutian  has  given  them  a  riaht  to  de- 
oid*  for  the  Bseealire  men  thaa  for  tha  KtmmHr* 
to  decide  for  them.  Both  magiitiates  are  awaUr 
independent  in  the  sphere  of  action  assigMa  to 
them.  The  Judges  believing  the  law  constAtlMwl 
had  a  right  to  pass  a  seoteaee  of  fiae  I 
man^  beeouse  the  power  was  placed  i 
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•adEzeeatirskiso  in  tboirmhtra,  wvold ruKtw  the 

judiciary  <k  dospolia  braocb?' 

We  have  no  occaaion  and  hare  not  aaseited 
tke  Tight  to  resort  to  these  extreme  opinions 
whk^  it  is  known  Jefferson  entertained.  The 
OfMniona  of  Madisov,  more  temperate  bnt 
equally  thecoBgh,  weee  to  the  sane  effect. 
Tiie  eoSrdinate  brancliee  «f  the  Goremment 
must  surrender  their  coordination  whenerer 
they  allew  a  past  rescript  to  be  .a  final  bar  to 
renewing  or  presenting  oonstitational  qaestfons 
for  recoDtideration  and  redetermination,  if 
uecessary,  even  by  the  Svpreme  Conrt. 

But  we  have  here  soise  instances  of  the 
courtesy  prevailing  in  the  different  branches  of 
the  GovermneDt  in  the  very  severe  expression 
•f  opiaMA  that  Mr.  Manager  Bodtwcll  in- 
dulged in  IB  nefereace  to  the  heads  of  Depart- 
meiita.  That  is  an  exeontive  branch  ot  the 
Govemmeat ;  and  here  you  are  sitting  in  these 
Halls,  and  the  language  used  was  as  much 
severer,  as  much  more  degrading  to  that  branch 
of  the  Government  than  anything  said  by  the 
President  in  reference  to  Congress  as  can  be 
imagined.  Exception  here  is  taken  to  the  fact 
that  the  President  called  Congressmen,  it  is 
said,  in  a  telegram,  "a  set  of  individuals." 
W*  have  heard  of  an  old  lady  not  well  in- 
structed in  long  words  who  got  very  violent  at 
being  called  an  individual,  because  she  sup- 
posed it  was  opprobrious.  But  here  we  have 
an  imputation  in  so  many  words  that  the  beads 
of  Departments  are  ''serfs  of  a  lord,  servants 
of  a  master,  slaves  of  an  owner. ' '  And  yet  in 
tjiis  very  presence  sits  the  eminent  Chief  Jus- 
tice of  the  United  States,  and  the  eminSut 
Senator  from  Maine,  [Mr.  Fkssekdbn,]  and 
the  distinguished  Senator  from  Pennsylvania, 
[Mr.  CiJiBROAT,]  all  bf  whom  have  held  Cabinet 
offices  by  this  tenure,  thos  decried  and  derided ; 
and  if  1  were  to  name  the  Senators  who  aspire 
in  the  future  to  hold  these  degraded  positions, 
1  am  ofraid  1  should  not  leave  judges  enough 
fa«r«  to  determine  this  cause.  [Laughter.] 
All  know  that  this  is  all  extravagance.  "  Ett 
wtodua  in  rebut;  tunt  carU  denipujinet." 

There  is  some  measure  in  things.  There  is 
some  limit  to  the  bounds  of  debate  and  dis- 
cussion and  imputation.  I  will  agree  that 
nothingoould  be  more  unfortunate  than  the  lan- 
guage used  by  the  President  as  offending  the 
serious  and  religions  tastes  and  feelings  of  a 
community,  in  the  -observations  which  he  was 
drawn  into  by  a  very  faulty  method  of  reason- 
ing, in  a  speech  that  he  mode  at  St  Louis.  The 
difficulty  IS,  undoubtedly,,  that  the  President 
is  not  familiar  with  the  graces  taught  at  schools, 
the  costly  ornaments  and  studied  contrivances 
of  speech,  but  that  he  speaks  right  on  ;  and 
when  an  obstacle  is  presented  in  his  path  he 
proceeds  right  over  it.  But  here  is  a  rhetori- 
cal difficulty  for  a  man  not  a  rhetorician.  An 
illusive  metaphorical  suggestion  has  been  made 
that  he  is  a  Judas.  If  anybody — I  do  not  care 
how  practiced  be  is — undertakes  to  become 
logical  with  a  metaphor,  he  will  get  into  trou- 
ble at  OHCe  ;  and  that  was  the  President's  dif- 
ficulty. He  looked  around  with  the  eye  of  a 
logician  and  said,  *' Judas's  fanlt  was  the  be- 
trayal of  all  goodness.  Where  is  the  goodness 
that  I  have  betrayed?"  And  the  moment, 
therefore,  that  you  seek  to  be  logical  by  intro- 
ducing the  name  of  tlie  Divinity  against  whom 
be  bad  thus  sinned,  of  coarse  you  would  pro- 
duce that  offense  and  shock  to  our  senses 
which  otherwise  would  not  have  been  occa- 
sioned. 

I  am  not  entirely  sure  that  when  yon  make 
allowauces  for  the  difference  between  an  exiem- 
jooi-especohof  the  President  toa  mob,  and  a  writ- 
ten, prepared,  and  printed  speech  to  this  court, 
by  an  honorable  Manager,  but  that  there  may 
be  some  little  trace  of  the  same  impropriety  in 
that  figure  of  argument  which  presented  Mr. 
G«rpenter  to  your  observation  as  an  inspired 
painter,  whose  pencil  was  guided  by  the  uand 
of  Providence  to  the  apportionment  of  Mr. 
Stanton  to  perpetual  bliss  and  of  Governor 
Seward  to  eternal  pains.  [Laughter.]  Bnt  all 
that  is  matter  of  taste,  matter  of  feeling,  matter 
of  discretion.  Batter  of  jadgment. 


The  serious  views  impreesed  upon  yon  with 
80  much  force  by  the  counsel  for  the  President 
who  opened  this  cause  for  as,  and  supported 
by  the  quotations  from  Mr.  Madison,  present 
this  whole  subject  in  its  proper  aspect  to  an 
American  audience.  I  think  that  if  our  news- 
papers would  find  some  more  discriminating 
scale  of  comment  on  speeches  than  to  make 
the  lowest  scale  "able  and  eloquent"  we 
should  have  a  better  state  of  thiags  in  public 
addsesses. 

Our  position  in  regard  to  the  speeches  is 
that  the  circumstances  prodnced  in  truth  should 
be  considered,  that  words  put  into  the  speak- 
er's mouth  from  the  calls  of  the  crowd,  ideas 
suddenly  raised  by  their  unfriendly  and  im- 
polite suggestions  are  to  have  their  weight,  and 
that  vMthout  apologizing,  for  no  man  is  bound 
to  apologize  before  the  Taw  or  before  the  court 
for  the  exercise  of  freedom  of  speech,  it  may 
be  freely  admitted  that  it  would  be  very_  well 
if  all  men  were  accomplished  rhetoricians, 
finished  logicians,  and  had  a  bridle  on  their 
tongues. 

And  now,  without  pausing  at  all  npon  the 
eleventh  article,  which  I  leave  to  the  observa- 
tions of  the  honorable  Managers  among  them- 
selves to  dispose  of,  I  will  take  up  the  Emoiy 
article.  The  Emory  article  is  an  offense  which 
began  and  ended  on  the  22d  of  February,  and 
is  comprised  within  a  half  hour's  conversation 
between  the  President  and  a  General  of  our 
armies. 

I  dare  say  that  in  the  rapid  and  heated  course 
of  this  impeachment  through  the  House  of 
Bepresentatives  it  may  have  been  supposed 
by  rumor,  uncertain  and  amplified,  that  there 
had  occurred  some  kind  of  military  purpose  or 
intention  on  the  part  of  the  President  that 
looked  to  the  use  of  force;  bnt  under  these 
proofs  what  can  we  say  of  it  but  that  the  Presi- 
dent received  an  ibtimatioa  from  Secretary 
Welles  that  all  the  officers  were  being  called 
away  from  what  doubtless  is  their  principal 
occupation  in  time  of  peace,  attendance  upon 
levees,  were  summoned,  as  they  were  from  the 
halls  of  revelry  at  Brussels  to  the  battle  of 
Waterloo,  and  it  was  natural  to  inquire  when 
and  where  this  battle  ifas  to  take  plitce ;  and 
the  President,  treating  it  with  very  great  indif- 
ferenoe,  said  he  did  not  know  anything  about 
General  Emory,  and  did  not  seem  to  care  any- 
thing abont  it;  but  finally  when  Secretary 
Welles  said  "you  had  better  look  into  it,  "  he 
did  look  into  it,  and  there  was  a  conversation 
which  ended  in  a  discnssion  of  constitutional 
law  between  the  President  and  the  General,  in 
which  the  General,  reinforced  by  Mr.  Reverdt 
Johnson,  a  lawyer,  and  Mr.  Robert  J.  Walker, 
a  lawyer,  actually  put  down  the  President  en- 
tirely I  [Laughter.]  Now,  if  he  ought  to  be 
removed  from  office  for  that  and  a  new  elec- 
tion ordered  for  that,  you  will  so  determine  in 
your  jadgment ;  and  if  any  other  President 
can  go  through  four  years  without  doing  some- 
thing worse  than  that,  we  shall  have  to  be  more 
careful  in  the  preliminary  examinations  in  our 
nominating  conventions.  [Laughter,  j  I  un- 
derstand this  article  to  be  hardly  insisted 
upoti. 

Then  come  the  conspiracy  articles.  The 
conspiracy  consists  in  this :  it  was  all  com- 
menced and  completed  in  writing  ;  the  docu- 
ments were  public;  th^  were  ' immediately 
promulgated,  and  that  is  the  conspiracy,  if  it 
be  one.  It  is  quite  true  that  the  honorable 
Manager  who  conducted  with  so  much  forc# 
and  skill  the  examinations  of  the  witnesses  did 
succeed  in  proving  that  besides  the  written 
orders  handed  by  the  President  of  the  United 
States  to  General  Thomas,  there  were  a  few 
words  of  attendant  conversation,  and  those 
words  were,  "  I  wish  to  uphold  the  Constita- 
tion  and  the  laws,"  and  an  assent  of  General 
Thomas  to  the  propriety  of  that  course.  Bat 
by  the  power  of  our  profession  the  learned 
Manager  made  it  evident,  by  the  coarse  of  his 
examination,  in  which  he  asked  the  witness  if 
he  had  ever  heard  those  words  used  before 
when  a  commission  was  delivered  to  him  and 
receive  tor  reply  that  it  had  not,  and  that  it 


was  Bot  routine,  that  tbey  oarri«d  ipSiiilB 
gravity  of  suspicion  1 

What  is  there  that  we  cannot  believe  in  the 
power  of  counsel  to  affix  upon  innocent  and 
apparency  laudable  expressions  these  iafiidte 
consequences  of  evil  surmise, when  we  re<B««- 
ber  how,  in  a  very  celebrated  trial,  ' '  obopi  aad 
tomato  sauce"  were  to  go  tiwough  the  servi«e 
of  getting  a  verdict  frooi  «  jur^  on  a  qnectiMi 
of  a  breach  of  promise  of  mamage  ?  [Laogh- 
ter.]  Now,  "cnops  and  tostato  saaoa''  do  aot 
import  a  promise  of  marriage ;  ther«  is  aot  tiM 
least  savor  of  eeartship  nor  the  least  fiwvor  of 
flirtation,  even,  is  tkom ;  bat  it  is  in  "  the  hid- 
den roeaniDg."  And  so  "the  Coostitutiea 
and  the  laws,"  by  these  two  lueii,  at  taiidtf, 
add  in  writing,  entering  into  a  coaspiraogr, 
mean,  we  are  told,  bleodshed,  oiril  oomnsotion, 
aad  warl  Well,  I  cannot  aigae  ngainst  it. 
Cardinal  Wolsey  said  that  ia  political  times 
yon  could  get  a^ry  that  would  bring  in  a  ver- 
dict that  Aoel  kdled  Cain ;  and  it  may  be  that 
an  American  Senate  will  find  that  in  this  atia- 
sion  to  the  Cooatitation  and  the  laws  is  {band 
sufficient  evidence  to  breed  from  it  a  purpose 
of  commotion  and  civil  war. 

Bat  the  conspiracy  articles  have  but  a  trivial 
foundation  to  rest  opoa.  Here  we  have  a 
statute  passed  at  the  eve  of  the  insurrection 
intended  to  guard  the  possession  of  the  offices 
of  the  United  States  from  the  intrusion  of  in- 
timidation, threats,  and  force,  to  disable  the 
public  service.  It  is,  in  &ct,  a  reproduction 
of  the  first  section  of  the  sedition  act  of  1798 
somewhat  amplified  and  extended.  It  is  a 
law  wholly  improper  in  time  of  peace,  for,  in 
the  extravagance  of  its  comprehension,  it  may 
include  much  more  than  should  be  made  crim- 
inal except  in  times  of  .public  danger.  Bnt 
the  idea  that  a  law  intended  to  prevent  rebels 
at  the  South,  or  rebel  sympathiaers  as  they 
were  called  at  the  North,  from  intimidating 
officers  in  the  discharge  of  their  public  duty, 
should  be  wrested  to  an  indictment  and  trial 
of  a  President  of  the  United  States  and  an 
officer  of  the  Army  under  a  written  arraage- 
ment  of  orders  to  take  possession  of  and  ad- 
minister one  of  the  Departments  of  the  Gov- 
vernment  according  to  law,  is  wresting  a 
statate  wholly  from  its  application.  We  are 
all  familiar  with  the  illustration  that  Blook- 
stone  gives' us  of  the  impropriety  of  following 
the  literal  words  of  a  statute  as  against  a  neces- 
sary implication,  when  he  says  tiiat  a  statate 
against  letting  blood  in  the  street  ooald  not 
properly  support  an  indictment  against  a  sar- 
geon  for  tapping  the  vein  of  an  apoplectic 
patient  who  happened  to  have  fisUen  oa  the 
sidewalk.  And  there  is  no  greater  perversity 
or  contrariety  in  this  effiirt  to  make  this  statate 
applicable  to  orderly  and  regularproceedings 
between  recognized  offlcersof  the  UnitedStates 
in  the  disposition  of  an  office  than  there  woald 
be  in  punishing  the  surgeon  for  relieving  &• 
apoplectic  patient. 
I  did  not  fully  understand,  though  I  care- 
Uy  attended  to,  the  point  of  theargament  of 
_e  learned  Manager,  [Mr.  Boutweix,]  who, 
with  great  precision  and  detail,  brought  into 
riew  the  common  law  of  Maryland  as  adopted 
by  Congress  for  the  government  in  the  domes- 
tic and  ordinary  affairs  of  life  of  the  people  in 
this  District;  but  if  I  did  rightly  understand 
it,  it  was  that,  thoagh  there  was  nothing  in  tiie 
penal  code  of  the  District,  and  although  the 
act  of  1801  did  not  attempt  to  make  a  penal 
code  for  the  District,  yet  somehow  or  otner  it 
became  a  misdemeanor  for  the  President  of 
the  United  States,  in  his  official  fanctions,  to 
do  what  he  did  do  abont  this  office,  because  it 
was  against  the  common  law  of  Maryland  as 
apnliM  in  this  District. 

I  take  it  that  I  need  not  proceed  on  this  stib- 
ject  any  further.  The  common  law  has  a  prin- 
ciple that  when  the  common  law  stigmatizes  a 
nudum  in  »e  and  a  felony  it  may  be  a  misde- 
meanor at  common  law  to  attempt  it  and  to 
use  the  means.  But  the  idea  that  when  a  stat- 
ute makes  malt»m  proMbiium,  and  affixes  a 
punishment  to  it  if  execnti'd  the  eommoa  law 
adds  to  that  statutory  nudum  tuvkibitutu  and 
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pimi^hnMOt  a  cvninoa  law  paniBhineat,  for 
ftttemptiug  it,  whea  tlie  statute  itself  has  not 
ktclacwd  an  attempt  within  it,  I  apprehend  is 
sot  Bopported  by  any  aathority  or  any  view  of 
Mie  law ;  and  i  mBStthiak  that  it  cannot  be  gnp- 
pooed  in  the  high  fonun  of  a  conrt  of  impeach- 
MtBtwmakuiK  a  high  crime  and  mi«demeanor, 
that  Ae  Prmdent  of  the  United  Stipes,  in  d«- 
tenoiniag  what  his  powers  and  doties  were  in 
regard  to  fiUios  offices,  should  have  kraked  into 
the  oommoa  law  of  tiie  District  of  Columbia 
because  the  offices  are  inside  of  the  District. 

Then,  a^n  the  views  presented  of  the  con- 
•pmey  arUcles,  let  as  see  what  the  evidenee 
is.  There  was  no  preparation  or  meditation 
«€  fonse ;  there  was  no  application  of  force ; 
■tbeae  was  no  threat  irf  force  aathorized  on  flie 
part  of  A»  President;  and  there  was  no  ez- 
peetalum  of  foree,  for  be  expected  and  desired 
nothing  more  and  nothing  less  than  that,  by 
-the  peacefol  and  regular  exercise  of  authority 
•n  bis  part,  through  the  ordinary  means  of  its 
ejiareise,  he  should  secure  obedience,  and  if, 
disappointed  in  that,  obedience  should  not  be 
Modered,  all  that  the  President  desired  or  ex- 
pected was  that,  u{>on  that  legal  basis  thus 
furnished  by  his  official  action,  there  shoald  be 
an  opportunity  of  taking  the  judgment  of  the 
courts  of  law. 

Now,  there  seems  to  be  left  nothing  but  those 
articles  that  relate  to  the  etd  interim  appoint- 
ment of  General  Thomas  and  to  the  removal 
of  Mr.  Stanton.  I  will  conader  the  a<i  ifUen'm 
appointment  firstj  meaning  to  assume,  for  the 
purpose  of  ezamming  it  as  a  possible  crime, 
that  the  office  had  been  vacated  and  was  open 
to  the  action  of  the  President.  If  the  office 
was  full,  then  there  could  be  no  appointment 
by  the  authority  of  the  President  or  otherwise. 
Ihe  whole  action  of  the  President  manifestly 
was  based  upon  the  idea  that  the  office  was  to 
be  vacated  before  an  ad  interim  appointment 
could  possibly  be  made,  or  was  intended  to 
take  enect. 

The  letter  of  authority  accompanied  the 
order  of  removal  and  was  of  course  secondary 
and  ancillary  to  the  order  of  removal,  and  was 
only  to  t»ko  up  the  duties  of  the  office  and 
diachures  them  if  the  Secretary  of  War  should 
leave  the  office  in  need  of  such  temporary 
charge. 

i  think  that  the  only  circumstance  we  have 
to  attend  to  before  we  look  precisely  at  the  law 
goveruiiig  ad  interim  appointments  is  some 
suggestioa  as  to  any  difference  between  od  tn- 
terim  appointments  during  the  session  of  the 
Senate  and  during  the  recess.  The  honorable 
Managers,  perhiwis  all  of  them,  but  certainly 
the  honordid*  Musiagper,  Mr.  BocrrwBLL,  has 
contended  that  the practiceof  the  Government 
in  regard  to  removsls  from  office  covered  only 
the  case  of  removals  dnring  the  recess  of  the 
Senate.  It  will  be  part  of  my  duty  and  labor 
wlien  I  come  to  OMtsidsr  definitely  the  question 
of  the  removal  of  Mr.  Stanton  to  consider  that 
paint,  but  for  the  pnrpeee  of  Mr.  Thomas's 
Appointment  no  such  discrimiaation  needs  to 
M  made.  The  question  about  the  right  of  the 
Executive  to  vacate  an  office,  as  to  be  discrim- 
inated between  recess  and  session,  arises  out 
•f  the  eonstitatioasl  distinction  that  is  taken, 
to  wit :  that  he  can  only  fill  an  office  daring 
•essiou  by  and  with  the  advice  and  consent  of 
the  Senate,  and  that  he  can  during  the  recess 
commission — it  is  not  called  filling  the  office, 
or  appointing,  but  commission  by  authority,  to 
expire  with  the  next  session. 

mt  ttd  interim  appointments  do  not  rest 
upon  the  Constitution  at  alL  They  are  not 
regarded,  they  never  have  been  regarded  as  an 
exercise  of  the  appointing  power  in  the  sense 
of  filling  an  office.  They  are  regarded  as  fall- 
ing withm  either  the  executive  or  legislative 
dui^  of  providing  for  a  management  of  the 
duties  ef  the  office  before  an  appointment  is 
or  can  properl;|r  be  made.  In  the  absence  of 
legislation  it  might  be  said  that  this  power  be- 
kmgedtothe£xscutive;  thata  pact  of  his  duty 
waa,  when  ha  saw  that  accident  had  vacated  an 
•Soe  or  that  necessity  had  re<)uired  a  removal, 
•ader  his  geneml  aathority  and  duty  t«  see 


that  the  laws  are  executed,  he  should  provide 
that  the  public  service  should  be  temporarily 
taken  np  and  carried  on.  I  do  not  think  that 
that  is  an  inadmissible  constitutional  conclu- 
sion. 

But  it  might  eqaally  well  be  determined  that 
it  was  a  easug  omittui,  for  which  the  Constitu- 
tion had  provided  no  rules  and  which  the  legis- 
lation of  Congress  might  properly  occupy. 
From  the  beginning,  therefore,  as  early  as 
1792  and  1789^  indeed,  provision  is  made  for 
temporary  occupation  of  the  duties  of  an  office, 
and  the  coarse  of  legislation  was  this:  the 
eighth  section  of  the  act  of  1792,  regulating 
three  of  the  Departments,  provided  that  tem- 
porary absence  and  disabilities  of  the  heads  of 
Departments,  leaving  the  office  still  full,  might 
be  met  by  appointments  of  temporary  •ersons 
to  take  charge.  The.  act  of  1795  provided  that 
in  case  of  a  vaoancy  in  the  office  there  might 
be  power  in  the  Executive  which  would  not 
require  him  to  fill  the  office  by  the  constitu- 
tional method  bat  temporarily  to  provide  for  a 
discharge  of  its  duties.  Then  came  the  act  of 
1868,  woicb  in  terms  covers  to  a  certain  extent, 
but  not  folly  both  of  these  predicaments  ;  and 
1  wish  to  ask  your  attention  to  some  circum- 
stances in  regard  to  the  passage  of  that  act  of 
1863,  I  have  said  that  the  eighth  section  of 
the  act  of  1792  provides  for  filling  temporarily, 
not  vacancies  but  disabilities.  lu  January, 
18G3,  the  President  sent  to  Congress  this  brief 
message,  and  Senators  will  perceive  that  it 
relates  to  this  particular  subject: 
To  the  Senate  and  Soute  of  JitjtreeentaUoee  : 

I  submit  to  OoDgreas  the  expediency  of  extonding 
to  other  Deportments  of  the  OovernmeDt  the  au- 
thority conferred  on  the  President  by  the  eighth  sec- 
tion of  the  net  of  the  8th  of  May,  1792,  to  npiioint  a 
person  to  temporarily  discharge  the  duties  of  Secre- 
tary of  State,  Secretary  of  the  Treasury,  and  Secre- 
tary of  War,  in  case  of  the  death,  absence  from  the 
Beat  of  Government,  or  sickness  of  either  of  those 
officers.  ABRAHAM  LINCOLN. 

WisuuiOTOH,  JinuamZ,  1863. 

That  is  to  say,  the  temporary  disability  pro- 
vision of  the  act  of  1792,  which  covered  all 
the  Departments  then  iu  existence,  had  never 
been  extended  by  law  to  cover  the  other  De- 
partments, and  the  President  desired  to  have 
that  act  extended.  The  act  of  1796  did  not 
need  to  be  extended,  for  it  covered  "vacan- 
cies" in  its  terms  and  was  applicable  to  other 
Departments,  abd  vacancies  were  not  in  the 
mind  of  the  President,  nor  was  there  any  need 
of  a  provision  of  law  for  them.  This  message 
having  been  referred  to  the  Judiciary  Com- 
mittee, Ihe  honorable  Senator  from  Illinois, 
[Mr.  Tkvmbuu,,]  the  chairman  of  that  com- 
mittee, made  a  ver^  brief  report  p-l  believe 
this  is  the  whole  of  it,  or  rather  a  brief  state- 
ment iu  his  place  concerning  it,  in  which  he 
said: 

"  There  have  Ixen  sevaral  statutes  on  the  suhleat, 
and  as  the  laws  new  exist  thePresideotof  the  Uuited 
States  hss  aathority  temporarily  to  fill  the  office  of 
Secretary  of  State  and  Secretary  of  War  with  one  of 
the  other  Secretaries  by  ealling  some  person  to  dis- 
charge the  duties." 

The  other  Department  was  the  Treasury. 

"We  received  commuBieatlons  from  the  Fresideut 
of  the  United  States  asking  that  the  law  be  extended 
to  the  other  Executive  Departments  of  the  Govern- 
ment,  which  seems  to  be  proper ;  and  we  have  framed 
a  bill  to  oover  all  of  those  oases,  so  that  whenever 
there  is  a  vacancy  the  President  may  temporarily 
devolve  the  duty  of  one  of  the  Cabinet  ministers  on 
another  Cabinet  minister,  or  upon  the  chief  offieer 
in  the  Department  for  the  time  being." 

Here  there  does  not  seem  to  have  been 
brought  to  the  notice  iu  terms  of  the  Senate  or 
%f  the  honorable  Senator  the  act  of  1795 ;  noth- 
ing is  said  of  it ;  and  it  would  appear,  there- 
fore, as  if  the  whole  legislation  of  1868  pro- 
ceeded npou  the  proposition  of  extending  the 
act  of  1792  as  to  disabilities  in  office,  not  vacan- 
cies, except  that  the  honoraUe  Senator  uses 
the  phrase  ' '  vacancies ' '  and  that  he  speaks  of 
having  provided  for  the  occasions  that  might 
arise.  The  act  of  1863  does  not  cover  the  case 
of  vacancies  except  by  resignation,  and  it  is 
not,  therefore,  a  vacancy  act  in  full.  It  doed 
add  to  the  disabilities  which  the  President  had 
asked  to  have  covered,  a  case  of  resignation 
which  he  did  not  ask  to  have  covered,  and  which 
did  not  need  te  be  covered  by  new  legislation, 


beoaaee  the  act  of  1794  embraced  it  But  tMs 
act  of  18G3  does  not  cover  all  the  cases  of 
vacancy.  It  does  not  cover  vacancies  by  re- 
mov«l,  if  remarol  eould  be  made,  and  we  amip- 
posed  it  ooald  in  1868 ;  it  doee  not  eevor  tne 
ease  of  expiwtion  oi  offioa,  wUch  is  a  cmw  «f 
vacancy  provided  there  are  terms  to  oflkia. 

Under  that  additional  Hght  it  leema  as  if 
the  only  question  presented  of  gaih  m  tfa*  p«rt 
of  the  President  in  respsct  to  tae  appointBraat 
to  office  ad  irUerim  was  a  qneelioB  of  wkethsr 
he  violated  a  law.  But  Senators  will  remark 
the  very  limited  fom  in  whioh  that  foflstioo 
arises.  It  is  not  pretended  that  the  appoint- 
ment of  Thomas,  if  the  office  was  vaeant,  vrae 
a  violation  of  the  civil-tenure  act:  that  ia,  it 
is  not  pretended  in  argoment,  altaongh  per- 
haps it  may  be  so  charged  in  the  arttelee ; 
because  an  examination  of' the  aet  shown  that 
the  only  appointments  prohibited  tlwi«  nnd 
the  iniriagement  of  which  is  made  penal  is 
appointing  contrary  to  the  provisions  of  that 
act,  as  was  pointed  out  by  ssy  eolleagne,  Jndce 
Curtis,  and  seems  to  have  been  assented  to  hi 
the  argument  on  the  other  side ;  that  aa  ap- 
pointment prohibited  or  aa  attempt  at  an 
appointment  prohibited  relates  to  the  iBfirae- 
tion  of  the  policy  and  provisions  of  that  act  as 
applied  to  the  attempt  to  fill  the  offices  that 
are  declared  to  be  in  abeyance  under  certain 
predicaments.  I  believe  that  to  be  a  sonnd 
construction  of  the  law,  whether  assented  to 
or  not,  not  to  be  questioned  anywhere. 

Very  well,  then,  supposing  that  the  appoint- 
ment of  General  I'homas  was  not  acoordingto 
\Sw,  it  is  not  against  any  law  that  prohibits  it 
in  terms,  nor  against  any  law  that  has  a  penal 
clause  or  a  criminal  qualification  upon  tbe 
act.  What  would  it  be*if  attempted  withoat 
authority  Af  the  act  of  1795,  because  that  waa 
repealed,  and  without  authority  of  the  act  of 
1868,  because  General  Thomas  was  notaa  offi- 
cer that  was  eligible  for  this  temporary  employ- 
ment? It  would  simply  be  that  the  Presideot, 
in  the  confusion  among  these  statatee,  hsta 
appointed  (ur  attempted  to^poiatan  adimieritti 
discharge  of  the  office  without  authority  of 
law.  Yon  could  not  indict  him  very  well  for 
it,  and  I  do  not  think  you  can  impeach  him  for 
it.  There  are  an  abundance  of  mandatory  laws 
npon  the  President  of  the  United  States,  and 
it  never  has  been  customary  to  put  a  penal 
clause  in  them  till  the  civil-tenure  act  of  1867. 

But  on  this  subject,  the  ad  interim  appoint- 
ments, there  is  no  penal  clause  and  no  positive 
prohibition  in  an^  stabite.  There  would  be, 
then,  simply  a  detect  of  authority  in  the  Pres- 
ident to  make  the  appoinbnent.  What,  then, 
would  be  the  consequence?  General  Thomas 
might  not  be  entitled  to  discharge  the  duties 
of  the  office;  and  if  he  had  undertaken  to  give 
a  certificate  as  Secretary  ad  interim  to  a  paper 
that  was  to  be  read  in  evideace  in  a  court,  and 
a  lawyer  had  got  up  and  objected  that  General 
Thomas  was  not  Secretary  ad  interim,  and  had 
brought  the  statutes,  the  certificate  mifrht  have 
failed.  That  is  all  that  can  be  claimed  or 
pretended  in  that  regard. 

But  we  have  insisted,  and  we  do  now  insiat, 
that  the  act  of  1796  was  in  force;  and  tiiat 
whether  the  act  of  1795  was  or  was  not  in  foroe, 
is  one  of  those  questionsof  dubious  interpreta- 
tion of  implied  repeal  upon  which  no  officer, 
humble  or  high,  could  De  brought  into  blame 
for  having  an  opinion  one  way  or  the  other. 
And  if  yon  proceed  upon  these  artides  to  exe- 
cute a  sentence  of  removal  from  office  of  a 
President  of  the  United  States,  yon  will  pro- 
ceed upon  an  infliction  of  the  bighest  possible 
measure  of  civil  condemnation  upon  him  per- 
sonally, and  of  the  highert  possible  degree  of 
interference  with  tlie  consbtntionslly  elected 
Executive  dependent  on  suffrage  that  it  is 
possible  for  a  conrt  to  inflict,  and  you  will  rost 
It  on  the  basis  either  that  the  act  of  1796  waa 
repealed  or  upon  the  basis  that  there  was  not  a 
doubt  or  difficulty  or  an  ignorance  upon  whioli 
a  President  of  the  United  States  mizht  make 
an  ad  interim  i^^Mintmentof  Gener^  Thomas 
for  a  day,  followed  by  a  Bominataoa  of  a  p«r- 
manentsuccessorottthesueoeelUagday.  Inly, 
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and  criticism  of  the  absolate  obligations  aad 
of  tbe  aboohite  acatenaas  andthoroaghneMof 
•zecatire  fiiactioas  whan  wa  eaak  tooMfythe 
pvocws  of  iaipeacfcmeat  and  r«movai  to  a 
question  whether  an  act  of  Congreae  repaired 
haa  to  tmm»  a  baad  of  a  Depaitoieat  to  tdte 
tiw  Taemt  phoa  ad  inttrim,  or  an  act  of  Con- 
graM  no*  repealed  pamntted  Urn  to  taka  a 
■aitablo  panon.  You  eertaialy  do  not,  in  the 
ordinary  affiuit  «f  Ufe,  rig  ap  a  trq»-faaMi«r  to 
craek  a  vaimit- 

i  tUnk,  Mr.  Chief  Jaatiea,  diat  I  ihall  be 
aWe  to  OMiclade  what  I  nay  have  to  say  to  tbe 
Saoate  Jbrtfcar  within  certainly  the  compass  of 
ao  hoar ;  and  as  the  cnatomary  hoar  oS  ad' 
tearmMat  haa  beaa  reaoiMd,  I  may,  perhaps, 
be  pernnltad  to  si^  that  I  feel  se«iewhat  seasi- 
Wy  the  impsaeaioB  of  a  hag  argameot. 

Ae^aml  Schitobs.    Go  on,  go  oa. 

Mr.  HBNDSASON.  I  mvf  thiat  the  Sea- 
ate  adjoarn. 

The  CHIEF  JUSTICE.  The  Senator  from 
Missoari  raoves  that  the  Senate,  sitting  as  a 
coartof  impeachment,  adjonm  nntil  to-morrow 
at  twelre  o  cloek. 

The  motion  was  agreed  to  ;  and  the  Sen- 
ate, sitting  for  the  trial  of  the  impeachment, 
adjommed. 

Fbiiut,  May  1,  1868. 

The  Chief  Jostice  of  the  United  Slates  took 
the  chair. 

The  nsoal  prodaaiation  having  been  made 
by  the  SetgsantHU-Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  Honse  of  Uepreaeotatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery  and  Mr.  Curtis,  appeared  and  took  the 
seats  assigned  to  tbem  respeotiTely. 

The  members  of  the  Honse  of  Aepresenta-. 
tives,  a.<i  in  Committee  of  the  Whole,  preceded 
lay  ilr.  B.  B.  Washuvrnb,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  eondnoted  to 
the  seats  provided  for  them. 

The  Journal  of  yesterday's  proceedings  of 
the  Senate,  sitting  for  the  trial  of  the  impeach- 
Bkent,  was  read. 

•  The  CHIEF  JUSTICE.  Senators  will  please 
give  their  attention.  The  connsel  for  the  Presi- 
dent will  proceed  with  the  argument. 

Mr.  B  VARTS.  Mr.  Chief  Justice  and  Sen- 
ators, I  cannot  but  feel  that  notwithstanding 
the  unfailing  courtesy  and  the  long-snffering 

f  alienee  which  for  myself  and  my  colleagues 
have  every  reason  cheerfully  to  acknowledge 
on  the  part  of  the  court  in  the  progress  of  this 
trial  and  in  the  long  argument,  yon  had  at  the 
adjournment  yesterday  reached  somewhat  of 
the  condition  of  feeling  of  a  very  celebrated 
judge,  Lord  EUenborough,  who,  when  a  very 
celebrated  lawyer,  Mr.  Fearne,  had  conducted 
an  argument  upon  the  interesting  sabject  of 
contingent  remainders  to  the  ordinary  hour  of 
adjourument,  and  suggested  that  he  would 
proceed  whenever  it  should  be  his  lordship's 
pleasure  to  hear  him,  responded,  "The  court 
will  hear  yon,  sir,  to-morrow ;  but  as  to  pleas- 
ure, that  has  been  long  out  of  the  question." 
[Laughter.] 

Be  that  as  it  may,  duties  must  be  done, 
however  arduous,  and  certainly  your  kindness 
and  encouragement  relieve  from  all  unneces- 
sary fatigue  in  the  progress  of  the  cause.  We 
wiH  look  for  a  moment,  under  the  light  which 
I  have  sought  to  throw  upon  the  subject,  a 
little  more  particularly  at  the  two  acts,  the 
one  of  1796  and  the  other  of  186S,  that  have 
relation  to  this  subject  of  ad  interim  appoint- 
ments.    The  act  of  1795  provides : 

"That  in  cas«  of  vwMuiey  ia  tbe  office  of  Seeretoty 
of  State,  Secretary  of  the  Treasury,  or  of  the  Seore- 
tan  of  the  Department  of  War,  or  of  any  offleer  of 
eitaer  of  tbe  >aid  Dopartmeate,  wboee  aprointraent 
is  in  the  head  thereof,  irhercby  they  cannot  perform 
the  dtttiet  of  their  said  respective  offices,  It  sliall  be 
lawfal  for  the  President  of  the  United  Statee,  in  esse 
be  ehatl  think  it  neeesaary,  to  aatboriie  any  person 
or  penions,  at  his  discretion,  to  perfttrm  tbe  duties 
«f  the  said  rupeetrve  offioes  antit  a  eoooessor  be  ap- 


«ria*«dersaahvaeaacyb«*U«d:  Pnviitd,  That »« 
one  vacancy  >hall  be  supplied  in  manner  aforeaoid 
for  a  longer  term  than  six  months." 

The  act  of  18C3,  which  was  passed  under  a 
suggestion  of  the  President  of  the  United 
StateSi^  not  for  the  extension  of  the  vacancy 
act  which  I  have  read  to  tbe  other  Departments, 
but  for  the  extension  of  the  temporary-dis- 
ability provision  of  tbe  act  of  1792,  does  pro- 
vide as  follows: 

"  In  ca<e  of  the  death,  resignation,  absence  from 
theseatof  Government,  or  sickness  of  the  bead  of 
anyexeeatlve  Department  of  the  Govemmeat,  or  of 
was  eCeec  of  either  af  tit*  aatd  Departmeate  wttosa 
■{)Pointmenl  is  not  in  the  bead  thereof,  whereby 
they  cannot  perform  tbe  duties  of  their  respective 
offiees,  it  shall  be  lawftil  for  the  President  of  the 
United  6tat«8,  to  ease  h«  shall  tiuak  it  aaoesaary ,  to 
aatheriie  " — 

Not  "any  person  or  persons,"  as  is4he  act 
of  1795,  bulr- 

''to  authoriie  the  head  of  aay  other  executive 
Department  or  other  officer  in  either  of  said  De- 
partments whose  appointment  is  vested  in  the  Pres- 
ident, at  his  discretion,  to  perform  the  dnties  of  the 
■aid  reaaeetive  oAcesantil  aauooessorbe  appointed, 
or  until  such  absence  or  disability  by  sickness  shall 
cease:  Provided,  That  no  one  vacancy  shall  besujp- 
plied  in  raannei' aforesaid  for  a  longer  term  than  six 
months." 

It  will  be  obaerredthat  the  eighth  seetioaof 
the  act  of  1792,  to  which  I  will  now  call  atten- 
tion, being  in  1  Statates-at-Large,  page  281, 
provides  thas: 

**  That  in  case  of  the  death,  absence  fH)ai  the  seat 
of  (JoTerament,  or  sioknem  of  the  Secretary  of  State, 
Secretary  of  the  Treasury,  or  of  the  Secretary  of  the 
War  Department,  or  of  any  officer  of  either  of  the 
said  Departments,  whose  appointment  is  not  in  the 
head  thereof,  whereby  they  cannot  perform  tbe  du- 
ties of  their  respective  offices,  it  shall  be  lawful  for 
the  President  of  tbe  United  States,  in  ctxe  be  shall 
think  it  necessary,  to  authoriie  any  person  or  per- 
sons, at  his  discretion,  to  perform  the  duties  of  tbe 
said  respective  offices  until  a  successor  be  appointed, 
or  until  such  absence  or  inability  by  sickness  shall 
cease." 

I  am  told,  or  I  nnderstand  from  the  argu- 
ment, that  if  there  was  a  vacancy  in  tbe  office 
of  Secretary  of  War  by  the  competent  and 
effective  removal  of  Mr.  Stanton  by  the  exer- 
cise of  the  President's  anthority  in  his  paper 
order,  there  has  come  to  be  some  infraction  of 
law  by  reason  of  the  Presidefit's  designating 
General  Thomas  to  the  ad  interim  charge  of 
the  office,  bemuse  it  is  said  that  though  under 
the  act  of  1795,  or  under  the  act  of  1792,  Gen- 
eral Thomas,  under  the  comprehension  of 
"  an^  person  or  persons,"  might  be  open  to  the 
presidential  choice  and  appointment,  yet  that 
he  does  not  como  within  the  limited  and  re- 
stricted right  of  selection  for  ad  interim  duties 
which  is  imposed  by  the  act  of  1863 ;  and  it 
seems  to  have  been  assumed  in  the  argument 
that  the  whole  range  of  selection  permitted 
under  that  act  was  of  the  heads  of  Depart- 
ments. But  your  attention  is  drawn  to  the 
fact  that  it  permits  the  President  to  designate 
any  person  who  is  either  the  head  of  a  Depart- 
ment, or  who  holds  any  office  in  any  Depart- 
ment tbe  appointment  of  which  is  from  the 
President ;  and  I  would  like  to  know  why  Gen- 
eral Thomas,  Adjutant  General  of  the  armies 
of  the  United  StateSjfaolding  his  positnon  in 
that  Department  of  War,  is  not  an  officer  ap- 
pointed by  the  Pretident,  and  open  to  his 
selection  for  this  temporaiy  doty ;  and  I  would 
like  to  know  upon  what  principle  of  ordinary 
succession  or  recourse  for  the  devolation  of  the 
principal  duty  taij  officer  conld  stand  better 
suited  to  assQine  for  a  day  or  for  a  week  the 
discharge  of  the  md  interim  trust  than  the  Ad- 
jutant General  of  liie  armies  of  the  United 
States,  being  the  staff  officer  of  the  President, 
and  the  person  who  stands  there  as  the  prin- 
cipal directory  and  immediate  agentof  the  War 
Department  la  the  exercise  of  its  ordinary 
fonctions  7 

I  emnnot  but  think  H  is  too  abanrd  fbr  ne  to 
ai^e  to  a  Senate  that  the  removal  of  a  Presi- 
dent of  the  United  States  should  not  depend 
upon  the  question  whether  an  Adjutant  Gen- 
eral was  a  pl*op«r  loeum  tenens  or  not,  or 
whether  entangled  between  the  horns  of  the 
repealed  and  unrepealed  statutes  tbe  President 
may  bare  erred  in  that  on  which  he  hung  his 
rightful  authority. 


Let  -ma  call  year  aHeatioa  daw  (•  aa.  exer- 
cise of  this  power  of  md  interim  appoiatmeat 
as  held  ia  the  admioistratioo  of  President  Lin- 
aola,  at  page  682  of  the  record,  before  th« 
eBaetm«at  of  the  statute  of  1868.  Yoa  will 
obaenre  that  befora  the  passing  of  the  act  of 
1868  there  was  in  force  ao  statutory  aathority 
for  the  appoinlBeBt  of  ad  foisrtm  dieoharga 
of  the  offices  except  tW  acts  of  1792  and  11 W, 
which  were  limited  in  their  terns  to  the  Da- 
partments  of  War,  of  State,  and  of  the  Treas-  - 
ary.  You  have,  therefore,  direetly  in  tUi 
aetioa  of  PreaideBt  Linoola  tlie  qaestioa  of 
uUra  virea,  not  of  an  iafraetion  of  a  prahiitit- 
ory  statute  with  a  penalty,  bat  of  an  aasaiap- 
tioa  to  make  an  appointment  without  the  ade- 
quate sapport  of  an  enabliBs  act  of  Coogvaas 
to  eorar  it,  for  he  proceeded,  aa  will  b«  foaod 
•t  the  very  top  of  Uiat  page: 

I  hereby  appoint  St.  John  B.  L.  Skinner,  now 
aotina  First  Assistant  Peataoaater  Seoarai,  to  b* 
acting  Postmaster  General  ad  inltrim,Jji  place  of 
lion.  Montgomery  Blair,  now  temporartir  absent. 
ABBAUAH  LINCOLN. 

WjLSHHiaTOB,  Septmtbar  2i,  1862. 

The  Departmeat  of  the  Post  Office  was  not 
covered  by  the  acts  of  1792  or  1795,  and  the 
absence  of  antfaorijf  in  respect  to  it  and  the 
other  later  organiaea  Departments  formed  the 
occasion  of  the  President's  message  which 
led  to  the  enactment  of  1863.  I  would  like  to 
know  whether,  when  President  Lincoln  ap- 
pointed Mr.  Skinner  to  be  Postmaster  Gen- 
eral, without  an  enabling  and  supporting  act 
of  Congress  to  justify  him,  he  deserved  to  be 
impeached,  whether  that  was  a  crime  against 
the  Constitntion  and  his  oath  of  ofRce,  whether 
it  was  a  duty  dne  to  tbe  Constitution  that  he 
dionid  be  impeached,  removed,  and  a  new 
election  ordered? 

I  cannot  but  insist  upon  always  separating 
from  these  crimes  alleged  in  articles  the  guitt 
that  is  outside  of  articles  and  that  has  not  been 
proved,  and  that  I  have  not  answered  for  the 
respondent  nor  have  been  permitted  to  rebut 
by  testimonj.  I  take  the  thing  as  it  is,  and  I 
regard  each  article  as  including  the  whole  com- 
pass of  a  crime,  the  whole  range  of  imputation, 
the  whole  scope  of  testimony  and  considera- 
tion ;  and  unless  there  be  some  measure  of 
guilt,  some  purpose  or  some  act  of  force,  of 
violence,  of  fraud,  of  corruption,  of  injury, 
of  evil,  I  cannot  mid  in  mistaken,  erroneons, 
careless,  or  even  indi£f<erent  excesses  of  au- 
thority, making  ao  impression  npon  the  fobric 
of  the  Govermnant  and  giving  nei^r  menace 
nor  injury  to  the  public  service,  any  foandatioB 
for  this  extiaordmaiy  proceeding  of  impeach- 
ment. 

Am  I  right  ia  saying  that  an  article  is  to 
contain  guilt  enough  in  itself  for  a  verdict  to 
be  prononnced  by  the  honorable  members  of 
the  court  "guilty"  or  "not  gnilty"  on  that 
article ;  guihv  not  of  an  act  as  Banned,  bat 
"-guilty  of  a  h^h  crime  and  misdemeanor  as 
charged, ' '  and  as  the  form  of  qnestion  adopted 
in  the  Peck  and  Cbase  trials  is  distinctly  set 
down  and  not  the  question  used  in  the  Pick- 
ering trial  for  a  particular  purpose,  which  has 
led  the  honorable  Manager  [Mr.  Wilsoh]  to 
denounce  it  as  a  mockery  of  justice,  a  findtiM^ 
of  immaterial  facts,  leaving  no  condusioas  of 
law  or  judgment  to  be  found  by  anybody. 

There  is  another  point  of  limitation  on  the 
authority  of  the  President,  as  contained  both 
in  the  act  of  1796  and  of  1868,  which  has  been 
made  the  subject  of  some  comment  1^  the 
learned  and  honorable  Manager,  [Mr.  Boct- 
weix:]  it  is  that  anyhow  and  anyway  the  Presi- 
dent has  been  gnillj  of  a  high  enrae  and  misde- 
meanor, however  innocent  otiierwise,  becanse 
the  six  months'  ability  accorded  to  him  by  the 
act  of  1795  or  1868  had  already  expired  before 
be  appointed  General  Thomas. 

The  reasoning  I  do  not  exactly  nnderstand ; 
it  is  definitely  written  down  and  the  words 
have  their  ordinary  meaning,  I  suppose ;  but 
how  it  is  that  the  President  is  chargeable  with 
hatug  filled  a  vacancy  thus  occurring  on  the 
21gt  of  February,  1868,  if  it  occurred  at  all, 
by  aa  appointment  that  he  made  ad  iiiterun 
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oft  that  day  which  was  to  mn  in  the  firtnfe, 
whnt  the  suggestion  that  the  six  months'  right 
had  expired  rests  npon,  I  do  not  nnderatand. 
It  is  atteinpte<t  to  connect  it  in  some  way  with 
a  preceding  suspension  of  Mr.  Stanton  tinder 
the  ch-il-tenore  act,  which  certainly  did  not 
create  a  vacancy  in  the  office  as  by  mw  it  was 
prohibited  from  doing,  nor  did  it  create  in  any 
ibrm  or  manner  a  vacancy  in  the  office.  No 
matter,  then,  whether  the  saspension  was  onder 
•the  civil-tenure-offlce  actor  the  act  of  1796, 
the  office  was  not  vacant  until  the  removal ; 
an 'J  whatever  there  may  have  been  wanting  in 
anthority  hi  that  preceding  action  of  the  Pres- 
ident as  notsafficicntly  snpported  by  his  const!- 
totional  authority  to  suspend,  which  he  claims, 
and  as  covered  necessarily  bv  the  act  of  1867, 
as  is  argned  on  the  part  of  the  Managers,  I 
cannot  see  that  it  has  anything  to  do  with 
eutting  short  the  term  during  which  it  was  eom- 
petent  for  the  President  to  make  nn  ad  interim 
appointment. 

There  remains  nothing  to  be  considered 
except  about  an  ad  interim  appointment  as 
occurring  daring  a  session  of  the  Senate.  An 
effort  has  been  made  to  connect  a  discrimina- 
tion between  the  session  ipd  the  recess  of  the 
Senate  in  its  operation  npon  the  right  of  ad 
interim  or  temporary  appointments,  with  the 
discrimination  which  the  Constitution  makes 
between  the  filling  of  an  office  during  the  ses- 
sion and  the  limited  commission  which  is  per- 
mitted during  the  recess.  But  sufficiently,  I 
imagine,  for  the  purposes  of  conviction  in  your 
minds,  it  has  been  shown  that  temporary 
appointment  does  not  rest  tii>on  the  constitu- 
tional provisions  at  all ;  that  it  is  not  a  filling 
of  the  office,  which  remains  just  as  vacant,  as 
far  as  the  constitutional  right  and  duty  remains 
or  is  divided  in  the  different  Departments  of 
the  Government,  as  if  the  temporary  appoint- 
ment had  not  been  made.  When  the  final 
appointment  is  made  it  dates  as  firom  and  to 
supply  the  place  of  the  person  whose  vacancy 
lea  to  the  ad  interim  appointment.  That  in 
the  very  nature  of  things  there  should  be  no 
difference  in  this  capacity  between  recess  and 
session  sufficiently  appears,  and  the  acts  of 
Congress  draw  no  distinction,  and  the  practice 
of  the  Oovemmeitt  makes  not  the  least  differ- 
ence. 

We  are  able  to  present  to  your  notice  on  the 
pages  of  this  record  cases  enough  applicable  to 
the  very  heads  of  Departments  to  make  it 
unnecessary  to  argue  the  matter  npon  general 
principles  any  further.  Mr.  Nelson,  on  the  29tb 
of  February,  1844,  was  appointed  ad  interim 
in  the  State  Department  during  the  session  of 
the  Senate.  This  is  to  be  found  on  page  6661 
General  Scott  wa«  iiiijiointed  in  the  War  Depart- 
ment 9uly  '2'i,  l»Ot),  page  687,  during  the  ses- 
sion of  the  Senate;  Moses  Kelly,  Secretary 
of  the  Interior,  January  10,  1861,  daring  the 
session  of  the  Senate,  at  page  668 ;  and  Joseph 
Holt  Secretary  of  War  on  the  Ist  of  January, 
18(il,  during  the  session  of  the  Senate,  at  page 
S88.  Whether  these  were  to  fill  vacancies  or 
fbr  temporary  disabilities  makes  no  difference 
on  the  question ;  nor  how  the  vacancy  arose, 
whether  by  removal  or  resignation  or  death. 

The  question  of  the  ad  interim  faculty  of 
appointment  depends  upon  no  such  considera- 
tions. They  were  actual  vacancies  filled  by 
ad  interim  appointment,  and  related  all,  except 
that  of  Moses  Kelly,  to  Departments  that  were 
covered  by  the  legislation  of  1792  and  17U6. 
That  of  Hoses  Kelly  to  the  Denartmeut  of  the 
Interior  was  not  covered  by  that  legislation, 
and  would  come  within  the  same  principle 
with  the  appointment  of  Mr.  Skinner  which  I 
have  noticed  on  page  682, 

I  now  come  With  the  utmost  confidence,  as 
having  passed  through  all  possible  allegations 
of  independent  infraction  of  the  statute,  to  the 
considerationof  the  removal  of  Mr.  Stanton  as 
charged  as  a  high  crime  and  misdemeanor  in 
the  first  article,  and  as  to  be  passed  npon  by 
this  court  under  that  irapntation  and  ndder 
the  President's  defense.  The  crime  as  chai^d 
must  be  regarded  as  the  one  to  be  conaideAd, 


and  the  crime  as  dwrged  and  alao  proved  to 
be  the  only  one  upon  which  the  judgment  has 
to  pass.  Your  necessary  concession  to  these 
obvious  suggestions  relieves  very  much  of  any 
difficulty  and  of  any  protracted  discussion  this 
very  simple  subject  as  it  will  appear  to  be. 

Before  taking  up  the  terms  of  the  article  and 
the  consideration  of  the  focts  of  the  procedure 
I  ask  your  attention  now,  for  we  shall  need  to 
use  them  as  we  proceed,  to  some  general  light 
to  be  thrown  both  upon  the  construction  of 
the  act  by  the  debates  of  Congress  and  npon 
the  relation  of  the  Cabinet  as  proper  witnesses 
or  proper  aids  in  reference  to  the  intent  and 
purpose  of  the  President  within  the  practice 
of  this  Government,  and  with  the  latter  first 

Most  extraordinary,  as  I  think,  views  have 
been  presented  in  behalf  of  the  House  of  Rep- 
resentatives in  relation  to  Cabinet  ministers. 
The  personal  degradation  fastened  npon  them 
by  the  observations  of  the  honorable  Manager 
[Mr.  Boctwell]  I  have  sufficiently  referred  to ; 
biit  I  recollect  that  there  are  in  your  Dumber 
two  other  honorable  Senators,  the  honorable 
Senator  from  Maryland  [Mr.  Johkson]  and 
the  honorable  Senator  from  Iowa,  [Mr.  Hab- 
LAK,]  who  must  take  their  share  of  the  oppro- 
brium which  yesterday  I  divided  among  three 
members  of  this  court  alone. 

But  as  matter  of  constitutional  right,  of 
ability  of  the  President  to  receive  aid  and  di- 
rection from  these  heads  of  Departments,  it 
has  been  presented  a;  a  dangerous  innovation, 
of  a  sort  of  Star  Chamber  council,  I  sup- 
pose, intruded  into  the  Constitution,  that  was 
to  devour  our  liberties.  Well,  men's  minds 
change  rapidly  on  all  these  public  questions, 
and  perhaps  some  members  of  this  honorable 
Senate  may  have  altered  their  views  on  that 

f)oint  from  the  time  of  the  date  of  the  paper  I 
leld  in  my  band,  to  which  I  wish  to  ask  your 
attention.  It  is  a  representation  that  was  made 
to  Mr.  President  Lincoln  by  a  very  considerable 
number  of  Senators  as  to  the  propriety  of  his 
having  a  Cabinet  that  could  aid  him  in  the 
discharge  of  bis  arduous  executive  duties: 

"The  theory  of  our  GK>Ternment,  the  early  and 
naiform  practical  constroctioD  thereof,  is  that  the 
President  dhouiii  be  .aided  b};aCabinetcoaocilairree- 
Ing  with  him  in  pnliticnt  principlo^d  general  j^ol- 
ioy,  and  that  all  important  measures  and  nppoint- 
montsshould  be  thcrcaalt  of  theircoinbined  wisdom 
and  deliberation.  The  most  obvious  and  necessary 
condition  or  thinfrs,  withont  which  no  Administration 
oan  succeed,  we  and  the  publio  believe  does  not  ex- 
ist; and,  therefore,  such  selections  and  changes  in 
its  members  should  be  mode  a»  will  secure  to  the 
country  nnity  nf  purpose  nnd  action  in  all  material 
and  essential  respects.  More  especially  in  the  pres- 
ent crisis  of  public  affairs  the  Cabinet  should  be 
exclusively  couiposed  of  statesmen  who  are  cordial, 
resolute,  unwavoringsupportersofthepriuciples  and 
purposes  above  mentioned." 

There  are  appended  to  this  paper  as  it  comes 
to  me  the  signatures  of  twenty-five  Senators. 
Whether  it  was  so  signed  or  not  I  am  not  ad- 
vised ;  bat  that  it  was  the  action  of  those  Sen- 
ators, I  believe,  is  not  doubled,  and  among  them 
there  are  some  fifteen  or  more  that  are  mem- 
bers of  this  present  conrt.  The  paper  has  no 
date,  but  the  occurrence  was,  I  think,  sometime 
in  the  year  1862  or  1888,  a  transaction  and  a 
juncture  which  is  familiar  to  the  recollection 
of  Senators  who  took  part  in  it,  and  doubtless 
of  all  the  public  men  who  I  have  the  honor 
now  to  address. 

These  honorable  Managers  in  behalf  of  the 
House  of  Representatives  do  not  hold  to  these 
ideuH  at  nil,  and  I  must  think  that  the  course 
of  this  court  in  its  administration  of  the  laws  of 
evidence  as  not  enabling  the  President  to  pro- 
duce the  supporting  aid  of  his  Cabinet,  which 
you  said  he  ought  to  have  in  all  his  measures 
and  views,  has  either  proceeded  upon  the 
ground  that  his  action,  in  your  judgment,  did 
not  need  any  explanation  or  support,  or  else 
yon  had  not  sufficiently  attenoed  to  these 
valuable  and  useful  views  about  a  Cabinet 
which  were  presented  to  the  notice  of  Presi- 
dent Lincoln.  Public  rumor  has  said,  the 
truth  of  which  I  do  not  vouch,  as  I  have  no 
knowledge,  but  there  are  many  who  well  know 
that  the  President  rather  tamed  Uie  edge  of 
this  representation  by  a  suggestion  wheuer  in 


iaet  th*  HMnog  of  the  koMvaU*  fla—Hw 
«a»  not  that  his  Cabinet  sboold  agree  with 
theM  rather  than  with  him,  Mc  Lincoln.  How- 
ever that  may  b»,  the  dootiiBos  are  good  »im1 
are  aceording  to  the  oastem  of  tb»  comatrj  umi 
the  law  of  our  Govemmeol. 

We  may  then  find  it  qaile  nnnaoesaary  to 
refute  by  any  very  sertOD*  aad  pioloiagad  arga- 
raeot  the  iapatMioBa  mad  iaveelivea  agauMt 
Cabinet  agreemettt  with  the  Premdeet  whiob 
have  bean  urged  nj^n  your  attention. 

And  now,  as  bearing  both  on  the  qneetieB  t^ 
\  a  fair  rifbt  to  doubt  »nd  deliberate  on  tka  part 
of  the  Preddeat  oa  the  oonstitatioaality  of 
this  law,  the  civil-toDan  act,  and  on  the  con- 
BbucUonof  its  first  Mctioa as  embcacin^crnoi 
embneiBg  Mr.  8taMon«  I  bmij  ba  penuttedte 
attrnet  your  attention  to  somapoiala  in  tbe 
debates  in  the  Congress  which  have  not  y«fe 
been  alluded  to,  as  well  as  to  repeat  some  very 
brief  quotatioBB  which  have  onoe  been  pre- 
sented to  your  attention.  I  will  not  recall  tJaa 
histo^  of  the  action  of  tiie  Hoose  on  tbe  geo- 
eral  frame  and  purpose  of  the  bill,  nor  tbe 
persistence  with  which  the  Senate,  aa  one  of 
the  advisers  of  the  President  in  the  matter*  of 
appointment  as  well  aa  a  member  of  the  legis- 
lative branch  of  the  Government,  pressed  the 
exclusion  of  Cabinet  ministers  from  the  pur- 
view of  the  bill  altogether ;  but  when  it  was 
found  that  the  House  was  persistent  also  in  its 
view,  the  Senate  concurred  with  it  on  confer- 
ence in  a  meaeure  of  aoeomnodation  con- 
cerning this  special  matter  of  the  Cabinet  wfaicii 
is  now  to  be  found  in  the  text  of  the  first  sec- 
tion of  the  act.  In  tbe  debate  on  the  tanure- 
of-office  bill  the  honorable  Senator  from  Ore- 
gon, [Mr.  Williams,],  who  s^ma  to  have  had, 
with  the  honorable  Senator  from  Vermont, 
[.Mr.  EovirNDS,]  aome  partieslar  condnot  of 
the  debate  accmding  to  a  praetioe  apparently 
quite  prevalent  now  in  oar  legi^aUve  halls, 
said  this : 


"  I  do  not  regard  the  exoeptSoB  as  of  any  i 
praotioal  ooDiequonoe"— 

That  is,  the  exeeptioa  of  Cabinet  ministere— 
"  because  I  suppose  if  thaPresidaotaadanyheadof 
aDepartment  inould  diaacroe  so  as  to  make  ihsta  re- 
lations unpleasant,  and  the  President  should  siguity 
a  desire  that  that  head  of  Department  shoald  reUra 
from  the  Cabinet,  that  would  follow  without  aa^ 

Sositive  oot  of  removal  on  the  pari  of  the  Preai- 
eBl."—Oonorcnional  ffMe.Thirty-Kintb  Congress, 
second  session,  p.  383. 

Mr.  Shgrhan,  bearing  on  the  same  point, 
said: 

"  Any  gentleman  fit  to  b«  a  Cabinet  mlaieter.wbe 
receives  an  intimation  firom  hisebief  that  his  ioniar 
continuance  in  that  office  is  unpleasant  to  him. 
would  necessarily  resign.  If  he  did  not  resifi  it 
would  show  he  was  unfit  to  be  there.  I  eaonot 
imagine  a  case  where  a  Cabinet  oSeer  would  bold 
on  to  his  place  in  defiance  and  ocainst  the  wisbmof 
his  chiet^-^iirf..  p.  1046. 

But,  nevertheless,  this  practical  lack  of  im- 
portance in  the  measure,  which  induced  the 
Senate  to  yield  their  opinions  of  regularity  of 

fovernmeiital  proceedings  and  permit  a  modi- 
cation  of  the  bill,  led  to  the  enactment  as  it 
now  appears;  and  the  question  is  bow  this 
matter  was.  understood,  not  by  one  man,  not 
by  one  speaker,  but,  so  far  as  the  record  goes, 
by  the  whole  Senate  on  the  question  of  con- 
struction of  the  net  as  inclusive  of  ATr.  Stan- 
ton in  his  personal  incumbency  of  office  or 
not.  When  the  conference  committee  reported 
the  section  as  it  now  reads  as  the  result  of  a 
compromise  between  the  Senate  in  its  firm 
views  and  the  House  in  its  firm  purposes  the 
honorable  Senator  from  Michigan  [Mr.  How- 
Aiu>]  asked  that  the  proviso  might  be  explained. 
Now  you  urc  at  the  very  point  of  finding  oat 
what  it  meaus  wlicn  a.  Senatoi'  gets  so  far  as  to 
feel  a  doubt  and  wuots  to  know  and  asks  those 
who  have  charge  of  the  matter  and  are  fully 
competent  to*  advise  him.  The  honorable 
Senator  [Mr.  Williams]  states: 


"  Their  terns  of  office  shall  expire  whaa  the  t 

of  office  of  the  Freaidentivui«ai<A<v  were  a4>poiat«d 
expires. 

'  I  have  from  tbe  beginnias  of  this  oontievenr 
regarded  this  as  quite  u  immatarial  matter,  far  I 
have  no  doubt  that  any  Cabinet  miaister  whe  has  a 

a  article  of  self-respect — and  we  eon  hardly  sapppae 
lat  any  man  would  occupy  so  rnipnnalMe  aa  (Ma 
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wMMnit  hs*lM  Hut  IMtBK  iwM  itMm9*»  r»- 
■•in  io  UwCkbinet  abartboPreudaBl  badricoUled 
to  bim  that  bu  presence  woa  no  longer  needed.  As 
A  matter  of  course  the  effect  of  thia  provision  will 
■Boant  to  T«t7  little  one  wur  «r  the  othar;  ft>r  I 
aneiuM  tbat  »heiMT«r  the  rr^ident  mm  Jirooer 
to  rid  himsolforan  oScosIvc  or  diitaereenbte  Cabinet 
minister,  he  will  only  hnro  to  slsnify  that  desire 
and  th»  mioisterwiU  MMn  and  a  new  ai^peiatiaont 
teBi«de."-i*t(Cp.U>& 

Mr.  Sbbbman,  one  of  the  committae  of  ooO' 
fcranoe,  states: 

"I  aneeil  to  the  ropvrt  of  tha  eonfetaaae  eanaait- 
tM  vita  a  (not  deal  of  rviuotooce. 

*  I  think  that  no  Kentlcmau,  no  man  of  nny  sense 

of  honor,  would  hold  a  position  as  a  Cnbinot  officer 

after  hit  chief  deairad  nil  reaioral,  and.  therefore, 

sliehteat  intimation  on  the  port  of  the  Presidant 

lid  always  secure  the  reei^nation  of  aCabinctoffl- 

For  this  reason  I  do  not  wish  to  jeopard  this 

toll  b7  a*  oniapsitaat  aad  oallateroi  vmbUoh." 

He  proceeds  ferdier: 

'  "n>o  proposition  now  sabmilied  by  the  oonforenoe 
eouBiittee"— 

And  thU  was  ia  answer  to  the  demand  ef  the 
Senate  to  know  from  the  committee  what  they 
had  done  aad  what  the  operatioa  of  it  was  to 
be.     The  answer  of  Mr.  8hi:riu.k  is :    ' 

"The  proposition  now  submitted  by  theaoafereaoe 
eommitte*  is  that  a  Oabinet  minister  shall  hold  his 
eCee  doriag  the  urn  or  tbbm  of  the  Prasideot  who 
appointed  him.  i^(*«A-«su(ai<<<tes(A«Oabinet(o«s 
out ;  if  the  PrttiaentU  roaosM /or  oauss  byimpeaok- 
ment  the  Cabinet  iroea  oat;  at  tlu  expiration  c/  tht 
frm,  9f  th*  PnndtML'i  tt^iec  the  Cabinet  s««s  oat." 

This  is  found  at  page  1616  of  the  Olobe  of 
that  year.  Now,  how  in  the  face  of  this  can 
we  with  patience  listen  to  long  arguments  to 
show  that,  in  regard  to  Cabinet  ministers  situ- 
ated as  Mr.  Stanton  is,  the  whole  object  of  lim- 
itation of  the  proviso  and  the  bill  to  which  the 
Senate  was  ready  to  assent  becomes  nngatory 
and  nnprotective  of  the  President's  necessary 
ri^ht,  by  a  constructive  enforcement  against 
him  of  a  continuing  Cabinet  officer  whom  be 
never  appointed  at  all?  And  how  shall  we 
tolerate  this  argument  that  the  term  of  a  Presi- 
dent lasts  after  he  is  dead,  and  that  the4erm  in 
which  Mr.  Stanton  was  appointed  by  Mr.  Lin- 
coln lasts  through  the  succeeding  term  to  which 
Mr.  Lincoln  was  subsequently  elected?  But 
I  bnt  is  not  the  point.  You  are  asked  to  remove 
a  President  from  office  under  the  stigma  of 
impeachment  for  crime,  to  strike  down  we  only 
elected  head  of  the  Government  that  the  actual 
circumgiances  permit  the  Constitution  to  have 
recourse  to,  and  to  assume  to  ^ourselves  the 
sequestra' ion  and  administration  of  that  office 
ad  interim  upon  the  guilt  of  a  President  in 
thinking  that  Mr.  Sherman,  in  behalf  of  the 
conference  committee,  was  right  in  explain- 
ing to  the  Senate  what  the  conference  com- 
mittee bad  done.  Nobody  contradicted  him ; 
nobody  wantedanyfurtherexplanation ;  noboily 
doubted  that  there  was  no  vice  or  folly  in  this 
act  that,  in  undertaking  to  recognize  a  limited 
right  of  the  President  not  to  have  ministers 
retained  in  office  that  he  had  not  had  some  voice 
in  appointing,  gave  it  the  shape,  and  upon 
these  reasons,  that  it  bears  to-day. 

And  I  would  like  to  know  who  it  is  in  this 
honorable  Senate  that  will  bear  the  issue  of  the 
scrutiny  of  the  revising  people  of  the  United 
States  on  a  removal  firom  office  of  the  Presi- 
dent for  his  removal  of  an  officer  that  the  Sen- 
ate bas  thus  declared  not  to  be  within  the  pro- 
tection of  the  civil-tenure  act.  Agree  that, 
judicially,  afterward  it  may  be  determined 
anywhere  that  he  is,  who  will  pronounce  a 
judgment  that  it  is  wrong  to  doubt?  E^o 
witentior  to,  the  President  might  well  say  in 
deference  to  the  opinion  of  Mr.  Shsrham,  even 
if  that  judgment  of  soma  inferior  court,  to  say 
nothing  even  of  the  highest,  the  §upreme 
Conrt,  or  the  highest  special  jurisdiction,  this 
court,  should  determine  otherwise. 

But  the  matter  was  brought  up  a  little  more 
distinctljr.  Mr.  Doolittlc. having  said  that 
this  proviso  would  not  keep  in  the  Secretary  of 
War  and  that  that  had  been  asserted  in  debate 
as  its  object,  Mr.  Shekxan,  still  having  charge 
of  the  matter,  as  representing  the  conference 
eommittee,  proceeds: 

"  That  the  Senate  had  ao  soefa  parpoee  was  shown 
by  its  vot«  twice  to  make  this  exeeption.  That  this 
provision  does  not  apply  to  the  present  case  is  shown 
DF  the  fact  that  its  laogaa«e  is  so  fVamed  as  aot  to 


amh  tg  tk»  pfVHMt  Pimtimk  Iha  BSMStsi  ahaam 
that  hliaaslf.  and  anwes  tnily  that  it  would  not  pra- 
vent  the  present  President  from  romovinK  the  Sec- 
retary of  War,  the  Secretary  of  the  Navy,  nnd  tho 
Sooretary  of  State.    And  if  I  sappoaed  tliataitberaf 

I  thoiesentlcmen  wosso  wantinginmanhooil,  in  honor, 
as  to  cold  his  plucc  after  tho  politcHt  intimation  by 

I  thePresidcnt  of  the  United  gtatedthat  his  services 
were  no  longer  needed,  I.  Oertainly,  as  a  Senator, 
woah]  ooasont  to  bis  teuovol,  and  so  wonld  weall." 

That  is  at  page  1616  of  the  Olobe  ;  awl  yet 
later,  in  continuation  of  the  esplaaaition,  the 
I  same  honorable  Senator  says  thus  definitely : 

;  *  "We  provide  that  aCabinetmlnistarshall  hold  his 

office,  net  lor  »  Qzed  term,  NOT  nntil  the  Senate 

1  aiiall  consent  to  his  removal,  itU  n$  lonq  as  the  power 

'  that  appvintg  him  hold f  fi^e,    IC  the prineipal  twice  ia 

vaeateu,  the  Cabinet  minuler  ffoet  onU"—Paife  lol7. 

And  if  the  principal  office  is  not  vacated  by 
death  under  our  Government,  we  certainly  be- 
,  long  to  the  race  of  the  immortals.  Now,  sen- 
I  ators,  I  press  upon  your  consideraUon  the  in- 
I  evitable.  the  inestimable  weight  of  this  sena- 
torial discussion  and  conclusion.  ■  I  do  not 
press  it  upon  particular  Senators  who  took 
part  ill  it,  especially.  .  I  press  it  npon  the  con- 
curring, unresisting,  assenting,  agreeing,  con- 
firming, corroborating  silence  of  the  whole  Sen- 
ate. And  I  woald  ask  if  a  President  of  the 
United  States  and  his  Cabinet,  having  before 
them  the  question  upon  their  own  solution  of 
the  ambiguities  or  difficulties,  if  there  be  any, 
and  I  think  there  are  not,  in  this  section,  might 
not  well  repose  upon  the  sense  of  the  Senate 
that  they  would  not  have  agreed  to  the  bill  if 
it  had  any  such  efficacy  as  is  now  pretended 
for  it,  and  the  explanation  of  the  committee, 
and  toe  acceptance  of  it  by  the  Senate  that  it 
had  no  such  possible  construction  or  force. 
Nevertheless,  if  the  President  must  be  con- 
victed of  a  high  crime  and  misdemeanor  fur  this 
concurrence  with  your  united  judgments,  and 
that  sentence  proceeds  also  from  your  united 
judgments,  We  shall  have  great  difficulty  in 
knowing  which  of  your  united  judgments  is 
entitled  to  the  most  regard. 

Ill  the  House  this  matter  wag  considered  in 
the  statements  of  Mr.  Schekck,  who,  with  Mr. 
Williams  and  Mr.  Wilsox,  now  among  the 
Manners,  constituted  the  conference  commit- 
tee, Mr.  Williams  having  been,  as  is  well 
known,  one  of  the  principal  promoters  of  the 
original  measure.  Mr.  Schexck  states  upon 
a  similar  inquiry  made  in  tlie  House  as  to  what 
they  had  all  done  on  conference: 

"A  compromise  was  made  by  wbioh  a  farther 
amendment  is  added  to  this  portion  of  the  bill,  so  that 
the  term  nrolBee  of  the  heads  of  Deportmeats  shall 
expire  with  the  term  of  thePresidentwho  appointed 
tbum,  allowing  those  hcadsof  Departments  one  month 
longer,  in  which,  in  case  of  doatli  or  otherwise,  otiier 
heaids  of  Departments  can  bo  named.  This  is  the 
whole  effeet  of  tho  proposition  reported  by  the  eom- 
mittee  of  conference." 

And  again : 

"Their  torrosof  office  are  limited,  as  they  are  not 
now  liinitcd  by  Ian, so  that  thoyoxinrewitb  the  term 
of  service  of  the  Progident  who  appoints  them  and 
ono  month  »t<eT."—(Jimoreenomal  u^oie,  second  ses- 
sion Thirty-Ninth  Congress,  page  1340, 

Not  tho  elected  term,  bat  "  the  term  of  ser- 
vice;" and  if  removal  by  impeachment  term- 
inates llie  term  of  service,  as  it  certainly  does, 
or  death  by  a  higher  power  equally  terminates 
it,  npon  Mr.  Schbnok's  view,  in  which  appar 
ently  Messrs.  Managers  Wilsov  and  Williams 
concurred,  the  House  is  presented  as  coming 
to  the  same  conclasion  with  the  Senate.  Nev- 
ertheless, the  whole  grave  matter  left  of  crime 
is  an  impeachment  of  the  Hoose  for  making 
the  removal,  and  a  condamnatioa  souehtfrom 
the  Senate  npon  the  same  ground ;  and  we  are 
brought,  therefore,  to  a  consideration  of  die 
meaaing  of  Uie  act,  of  its  constitotiooality,  of 
the  ri^ht  of  the  President  to  pnt  its  constitn- 
tionality  in  issue  by  proper  and  peaceful  pro- 
ceedings, or  of  his  right  to  doubt  and  differ  on 
the  constmction,  and  hoaeatly,  peaoefiiUy  to 
proceed,  as  he  might  feel  himself  heat  Advieed, 
to  learn  what  it  truly  meant. 

Aad  now  I  may  here  at  once  dispose  of  what 
I  may  have  to  say  definitely  in  answer  to  some 
proposition  insisted  on  by  the  honorable  Man- 
a^fer,  [Mr.  Bobtwell.  ]  He  has  undertaken  to 
diecloee  to  yoa  his  views  of  the  reenlt  of  the 
debate  of  1789,  and  of  the  doetnnea  of  the 


gqawiiment  ••  th«««  developed,  attd  ha*  tmt 
heakaled  to  otaim  that  the  liiaitation  of  these 
doctrines  was  ennlined  t«  appointments  daring 
the  reaaas  of  the  tienatc.  Nothing  eould  be 
less  supported  by  the  debate  er  by  the  praetice 
of  the  Oovemoent.  in  the  whole  of  that 
debate,  frem  begioning  to  end,  there  is  not 
fovnd  any  sai;gestioB  of  the  diatinctioo  tlwt  the 
honorkMa  Haaager  has  not  heMtated  to  li^ 
deiwn  in  print  for  yoor  gakhuwe  as  its  resok. 
The  wkoie  qoeetion  was  otherwise,  whether  oc 
no  the  power  of  removal  resided  in  the  Presi* 
dent  aiwolately.  If  it  did,  why  aheuld  he  not 
remove,  at  «ne  time  as  well  ae  at  aootberf 
The  power  «f  aspoiataent  was  restricted  ia 
the  Coaatitatien  by  a  disUnotioii  between  reeess 
and  session.  If,  on  the  other  haad,  the  p»wer 
of  removal  was  administerablo  by  Congress,  it 
seeded  to  provide  for  its  deposit  with  toe  Pres- 
idaat,  if  that  was  the  idea,  aa  well  in  time  «f 
sessioB  as  in  tinae  of  reeees,  becaaae  tke  whale 
question  and  action  ef  the  separate  exareiaa 
of  the  power  of  removal  ttom  the  power  of 
appointiMnt  woald  arise  when  the  emergency 
of  removal  dictated  iaatantaetien,  Wenoder- 
stand  that  when  the  re*o«al  is  political^  or  oa 
the  plan  of  rotation  ia  office,  as  we  eall  it,  the 
whole  motive  of  the  leimoval  is  the  new 
appeintraeBt 

llie  new  a(q»oiBtmaat  ia  Ae  fint  thoo^^ 
and  wish.  There  is  mo  desire  to  get  rid  of  the 
old  officer  except  for  the  paipose  of  getting  in 
the  new.  And  therefore  the  genenJ  praetice 
of  the  Govemmeat  in  its  mass  of  action,  siftce 
the  times  of  rotation  ia  ofice  begauj  is  of  this 
political  removal,  which  is  aot  getting  rid  of 
the  eld  offioer  %>m  aay  ohjectioo  to  him,  but 
becaase  his  place  is  wanted  for  the  new. 
Heece  all  this  parade  of  the  action  of  the  Oor- 
emment  showing  that  it  has  been  the  habit  in 
those  political  appointments  to  send  in  the 
name  of  the  new  man,  and  by  that  action  put 
him  in  the  place  of  the  old,  serves  no  pnrpose 
of  argument,  and  carries  aot  a  penny's  weight 
on  the  question.  The  form  of  the  notice  as  in 
the  last  one  on  yonr  table,  the  appointment 
of  General  Scbofield,  and  so  nroas  the  oeginning 
of  the  office,  is  "  in  place  of  A  B,"  not  "  to  be 
removed  by  the  Senate,"  bat  "  of  A  B,  re- 
moved," meaning  this:  "  I,  as  President,  have 
no  powfer  to  appoint  aniess  there  is  a  vacancy; 
I  tell  yo«  that  I  have  made  a  vacancy  or  pre? 
seat  to  yon  a  case  of  vaeamoy  created  by  my 
will,  by  removal ;  not  death  or  lesignatien ; 
aad  I  name  to  you  C  D  to  be  appointed  in  the 
place  of  A  B,  removed."  That  is  the  mean- 
ing of  that  action  of  the  OovemmenL 

X  on  will  observe  that  in  finding  cases  in  the 
practice  of  the  Oovemment  where  there  has 
been  a  separate  aot  of  removal,  daring  session 
or  during  recess  either,  weare  under  two  neces- 
sary restrictions  as  to  their  abundance  or  fre- 
quency, which  the  nature  of  the  circumstances 
imposes.  The  first  is  that  in  regard  to  Cabinet 
officers  you  can  hardly  suppose  an  instant  in 
which  a  removal  can  be  possible,  because  in 
the  language,  honorable  Senators,  you  can 
hardly  conceive  of  the  possibility  of  a  Cabinet 
officer's  not  resigning  when  it  is  intimated  to 
bim  tliat  his  place  is  wanted ;  and,  therefore,  all 
this  tirade  of  exaltation  that  we  found  no  case  of 
removal  of  a  CcUiinet  officer  save  diat  of  Timo- 
thy Pickering  rests  npon  Senator  Bbbbman's 
proposition  and  Senator  Williams's  propo- 
sition that  you  cannot  eoncerve  of  the  possi- 
bility of  there  being  a  Oabinet  minister  that 
would  need  to  be  removed,  and  thepractioe  of 
our  Government  has  shown  that  these  hooer- 
able  Senators  were  right  in  their  pn^Msition, 
and  that  there  never  have  been,  fromthe  fonnda- 
tion  of  the  Government  to  me  present  time, 
bnt  two  eases  where  there  were  Cabinet  minis- 
ters that  on  the  slightest  intimation  of  their 
chief  did  not  resign.  Now,  do  not  urge  on  as 
the  paucity  of  the  cases  of  removal  of  heads 
of  I>epartment8  as  not  hoping  the  practice  of 
the  Government  when  that  paucity  rests  upNon 
retirementwheaever  a  President  desires  it. 

Mr.  Pickering,  having  nothing  bat  wild  land 
for  his  snpport  and  a  nmily  to  sustain,  flatly 
told  Miv  Adaais  that  be  woud  notreaigo,  he- 
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«WMW  it  w»a)d  not  be  o«areiii«at  for.  hHi  to 
iBftke  My  other  uraageaent*  Cor  a  living;  vatil 
the  ead  of  hU  term ;  and  the  President,  witboat 
that  considentiofl  of  doraeetic  reasooi  wbiefa 
perkaps  Mr.  Piekeriag  hoped  wonldobtain  with 
Lkn,  told  Ixim  that  he  removed  him,  and  he  did  ; 
•ad  he  went,  X  believe)  to  his  wilduad  and  was 
iatpciwned  thete  by  the  aqoatterg,  aiid  oame 
mto  vetj  gM«(  dy saster  from  this  removal.  Mr. 
Mr.  &MtOB,  waderUie  motives  of  pablic  d»ty, 
itis  said, takes  the  poattien  thatfor  p«Uic  rea- 
•OBS  he  will  Bot  resigs.  These  are  the  only 
two  cases  ia  our  QoversBeat  in  which  th»  qiiea- 
tioo  has  atken,  and  in  one  of  th^,  b^re  the 
passage  of  the  eivil-teoBre  act,  the  Secretary 
was  instantly  removed  by  the  power  of  the  Pree- 
ideat,  aad  w  the  other  it  was  attempted  after 
long  sufferance. 

We  oan  fiad  ia  the  history  ot  the  Oovers- 
laeot — for  we  tdwuld  hardly  expect  to  eaeape 
the  oeearreaee  when  we  have  so  many  officers — 
iaataaoes  eaoogh  of  reraoTti  by  execntive 
aalbortty  dwriM  the  session  ot  the  Senate  of 
snbordtaate  oflwets  of  the  Government  who 
derived  theira]^oiotmmit  from  the  President, 
by  the  adviee  and  eorisent  of  ^e  Seaate,  and 
•very  one  ef  those  cases  is  perttneat  aad  an 
isutaaee.  Yoa  will  observe  in  regard  to  them, 
as  1  said  before,  how  peculiar  must  be  the  sit- 
aatioa  of  the  omcer  aad  o£eo«od  of  the  Pres- 
ident toward  th«n  wfaea  this  separate,  inde- 
peiKleat,  and  omidemnatoiT  removal  needs  to 
take  piacc  In  the  first  plaee,  there  must  be 
Bome  £kalt  in  the  eoadaot  of  the  officer,  not 
necessarily  crime,  and  not  necessarily  neglect 
of  office,  bat  some  fault  in  maaaer  at  least,  as 
of  that  coUeotor  down  in  Ala>|>ma,  who,  when 
he  was  asked  by  the  Sewetaiy  of  the  Depart- 
meot  how  far  the  Tombigbee  ran  up,  answered 
that  it  did  not  run  ap  al  all,  [laa^ter ;]  and 
ha  was  removed  from  office  for  his  joke  on  the 
aabject  of  the  Tombi^ee  liver  not  running  up, 
bnt,  as  other  rivers  do,  roaning  down.  It  does 
«ot  do  to  have  these  asperities  on  the  part  of 
io&rier  offioers.  So,  tooi,  when  the  ianltarises 
of  peeulation,  of  deficiency  of  funds,  or  what 
not,  the  sureties  know  of  it,  oome  forward  and 
say  to  the  offioer, ' '  Y«ki  mnrt  resien ;  we  cannot 
be  soreties  any  loager  here )' '  ana  ia  nine  oases 
out  of  tea,  wher*  an  oc«arreaoe  would  lead  to 
removal,  it  is  met  by  the  resignatioA  ef  the 
inferior  offioer.  Therefore  the  practice  of  the 
Goveromeat  can  expect  to  mgrest  only  Um 
pacniiar  cases  where  prcnnptitnae  and  ueces- 
■ty  of  the  roagh  method  ot  removal  are  alike 
demanded  from  the  Exeoative.  I  will  ask  the 
attention  of  this  hoBstable  court  to  the  cases 
««  hare  presented  ia  oar  proofiu  with  the  page 
ami  instance  of  aaeh  reawval  dnriag  the  see- 
sioa  ef  the  Senate.  That  is  (he  eoMition  of 
thb  list— iJm  whole  «f  itt 

r*m.    Pao*. 

XiiBothr  Piekeriat ^ .„.. 4800  367 

Xhona*  Eaitin,  navy  acent  at  Penia- 

eola 1840  US 

baa*  HcadenoD,  navy  aceot. _ 1864  671 

JamcajS.  Chambera,  uavy  asant. _J804  572 

AmogSinney _ 1826  573 

John  Tli«niBii .1841  fiT3 

Bamoal  V.  Marks .... ISOe         6S1 

Iraae  V,  Fowler . . . I860         581 

Sitdhell  Steever .1861         681 

I  think  the  honorable  Senators  mast  give 
their  assent  to  the  propositions  I  have  imule 
tbatiu  regard  to  Cabtaet  officers  it  is  almost  im- 
possible to  expect  removal  as  a  separate  act; 
that  political  removals  necessarily  have  for 
their  first 'step  the  selection  and  presentation 
of  the  new  man  for  whose  enjoyment  of  office 
the  removal  is  to  t^e place;  that  io  regard  to 
crimiaali^  aad  necessity  requiring  instant  re- 
moval of  subordinate  officers,  resignation  will 
than  be  required  by  iheir  sareties  or  b^  their 
sense  of  shiuae  or  their  di^Maition  to  give  the 
easiest  iwue  to  the  diffioolty  in  which  uey  are 
pl«eed ;  «Dd  when  with  the  circamstauoes  of 
the  matter  redaoini;  the  dimensions  of  the  poe- 
aibilit^  and  of  the  treqaency  within  these  nar- 
row lunits  I  present  to  you  in  behiJf  of  the 
respondent  these  evideaces  of  the  action  of 
this  Ooverament  during  the  session  of  the 
Senate,  I  think  yon  must  be  satisfied  with  the 
propositioft  asiealed  to  bgr  avsry  stateaama — I 


think  assented  to  by  every  debater  en  thepao- 
sage  of  tMs  civil-tennre  act :  that  the  doctrine 
and  the  action  arid  the  practice  of  the  Govern- 
ment bad  been  that  the  President  removed  in 
session  or  in  recess,  though  some  discrimin- 
ation of  that  kind  was  attempted ;  but  the 
facts,  the  arguments;  the  reasons  all  show  that 
removal,  if  p.  right  and  if  a  power,  is  not  dis- 
criminated bUween  session  and  reoees. 

Look  at  it  in  regard  to  this  point :  the  Sen- 
ate is  in  session,  rad  a  pBblieoiB4ser  is  earrying 
on  his  frauds  at  San  Francisco  or  at  New  York 
or  iriieresoever  else,  periiapa  in  Hom  Kong 
or  Liverpool,  and  it  comes  to  the  knowledge  of 
the  Executive ;  the  session  of  the  Senate  goes 
on ;  the  fact  of  his  knowledge  does  not  put  him 
in  possession  of  a  good  man  to  succeed  him 
either  in  his  own  approval  or  in  the  assent  of 
the  new  nominee ;  and  if  it  is  necessary  under 
our  Constitution  that  the  consul  at  Hong  Eong 
or  at  Liverpool,  or  the  sub-Treasurer  at  New 
York  or  tKe  master  of  the  mint  at  San  Fran- 
cisco, should  go  on  with  his  frauds  until  you 
and  the  Presideut  can  find  a  roan  and  send  him 
there  and  get  his  assent  and  his  qualifications, 
very  well.  It  is  not  a  kind  of  legislation  that 
is  adapted  to  the  circumstances  of  the  case  is 
all  that  I  shall  venture  to  suKgest.  Whatever 
your  positive  legislation  has  done  or  attempted 
to  do,  no  construction  and  no  practice  of  the 
Government  while  the  executive  department 
was  untrammeled  by  this  positive  restriction 
has  ever  shown  a  discrimination  between  ses- 
sion and  recess.  Of  course,  the  difierence 
between  session  and  recess  is  shown  in  the 
political  appointments  where,  the  object  being 
the  new  appointment,  the  commission  goes  out 
in  the  recess ;  where,  during  the  session,  the 
object  being  the  new  appointment,  it  must  pro- 
ceed through  the  concurrence  of  the  Senate. 

And  now  that  I  come  to  consider  the  actual 
merits  of  the  proceeding  of  the  President  and 
give  a  precise  construction  to  the  first  section 
of  the  bill,  I  need  to  ask  your  attention  to  a 
remarkable  concession  made  by  Mr.  Manager 
Butler  in  his  opening,  as  we  regarded  it,  that 
if  the  President,  having  this  wish  of  removal, 
had  accomplished  it  in  a  method  the  precise 
terms  of  which  the  honorable  Manager  was  so 
good  as  to  furnish,  then  there  would  nave  been 
no  occasion  to  have  impeached  him.  It  is  not 
then,  after  all,  the  foriiter  in  re  on  the  part  of 
the  President  that  is  complained  of,  but  the 
absence  of  the  suaciter  in  modoj  and  you,  as 
a  eonrt,  npon  the  honorable  Manager's  own 
argument,  are  reduced  to  the  necessity  of  re- 
moving the  President  of  the  United  States  not 
for  the  act,  but  for  the  form  and  style  in  which 
it  was  done,  just  as  the  collector  at  Mobile 
was  removed  for  saying  that  the  river  Tombig- 
bee  did  not  run  up  at  all. 

But  more  definitely  the  honorable  Manager 
[Mr.  Boutwell]  has  laid  down  two  firm  aad 
strong  propositions — I  will  ask  your  attention 
to  them — bearing  on  the  very  merits  of  this 
ease.  We  argue  that  if  this  act  be  unconstitu- 
tioaalwe  had  a  right  to  obey  the  Constitution, 
at  least  in  the  intent  and  purpose  of  a  peace- 
ful submission  of  Uie  matter  to  a  court,  and 
that  our  judgment  on  the  matter,  if  deliberate, 
honest,  and  supported -by  diligent  application 
to  the  proper  sources  of  guidance,  is  entitled 
to  support  us  against  an  inerimination.  To 
meet  that,  and  to  protect  the  case  against  the 
injury  from  the  exclusion  of  evidence  that 
tends  to  that  e&ot,  the  honorable  Manager 
[Mr.  BooTWEU.]  does  not  hesitate  to  say  that 
ue  question  of  the  constitutionality  or  nneen- 
stitationality  of  the  law  does  not  make  the 
least  differenee  ia  the  worid  where  the  point  is 
thktaoaaeonstitBtioDal  lawhasbeen  violated, 
and  for  a  President  to  violate  an  uneonstitM- 
tional  law  is  worthy  of  removal  from  office. 
Nov,  va»A  the  deqaerate  result  to  which  the 
reasoning  of  the  honorable  Managers,  under  the 
pressure  of  our  argument,  has  reduced  them. 
That  is  their  proposition,  and  the  reason  for 
that  proposition  is  given  in  terms.  If  that  is 
not  so ;  if  the  question  of  constitutionality  or 
unconstitutionality  in  fact  is  p<»rmiltcd  to  come 
uAo  year  oooaideratious  ol  crim«>,  then  you 


w««id  b«  pomltia^  th«  Fresideat  fir  im  error 

of  judgment,  releasing  him  ot  condemning  Mta 
according  as  he  happened  to  have  decided 
right  or  wrong,  and  that  the  honorable  Man- 
ager tells  us  IS  contraty  to  the  first  prhirfplea 
of  justice.  Let  us,  before  we  get  through  wi  th 
this  matter,  have  some  definite  meeting  of 
minds  on  this  subject  between  dieM  honor- 
able Managers  and  oarselvea. 

At  page  814,  in  the  argument  of  tka  honor- 
abla  Meaager,  [Mr.  Bootwbll,]  we  are  told 
that  "  the  crime  of  the  President  ia  not,  ehhor 
in  &ct  or  as  set  forth  in  the  arUcIes  of  impesK^- 
ment,  that  he  has  violated  a  constitational  law; 
but  his  crime  is  that  he  has  violated  a  law, 
and  in  his  defense  no  inquiry  can  be  made  ■ 
whether  the  law  is  coostitatioQal,"  and  thtft 
the  Senate  in  determining  ianoeeaee  or  gnilt 
is  to  render  no  judgment  as  to  the  constita- 
tionality  of  the  act.  I  quote  the  resulta  of  iai 
propositions,  not  the  fall  laagaage.  M  page 
816  this  is  the  idea : 

"IftliePreaMeatmayia^aiNwlKaMrtkBlawsan 
oonstitatioosl,  aad  •aaeuM  thg«»  <mlf  whioh  he  be- 
lieves to  be  so,  then  the  OovernmeDt  u  the  Oovem- 
m«Dt  of  one  man.  If  the  Senate  may  inquire  and 
decide  whether  the  law  is  in  fact  ooDRtHutioDal. ana 
ooBviet  the  Prendent  if  he  has  violated  aa  aet  be- 
lieved to  be  eonstitational,  and  ac^ait  Irian  if  tsa 
Seiixte  thinic  the  law  nnoonetitntiOBal,  then  the 
Preaident  is.  in  fact,  tried  for  hiar  iodgaent,  t«  b* 
aeqaitted  if.  in  the  opiaioa  of  the  Heaate,  ft  wa*  a 
osneot  JadrMcnt.  and  oeavicted  if,  in  tbfe  opiaioa 
of  toe  Senate,  hia  Judgment  was  crroneoos.  Tail 
doctrine  oSenaa  every  principle  of  joHtiee," 

That  doctrine  does  with  us  offend  eveiy 
principle  of  justice  that  a  President  of  the 
United  States  should  be  convicted  when  hon- 
estly, with  proper  advice,  peacefully  and  de- 
liberately, he  has  sought  to  raise  a  question 
between  the  Constitution  and  the  law ;  and  the 
honorable  Manager  can  escape  from  our  argu- 
ment on  that  point  in  no  Other  mode  than  by 
the  desperate  recourse  of  saying  that  constitu- 
tional laws  and  unconstitutional  laws  are  all 
alike  iii  this  country  of  a  written  Constitution, 
and  that  anybody  who  violates  an  unconstitu- 
tional law  meets  with  some  kind  of  punish- 
ment or  other.  This  confusion  of  ideas  as  to 
a  law  being  valid  for  any  purpose  that  is  un- 
constitutional I  have  already  sufficiently  ex- 
posed in  a  general  argument.  At  page  816  he 
says; 

"  It  is  not  the  right  of  any  Senator  in  this  trial  to 
be  governed  by  any  onioion  he  may  enterti^n  of  the 
constitutionality  of  the  law  in  question." 

You  may  all  of  you  think  the  law  is  nn- 
constitutional,  and  yet  you  have  got  to  remove 
the  President  I  "It  has  not  been  annulled  by 
the  Supreme  Court."  And  yon  may  simply 
inquire  whether  he  has  violated  the  law. 

That  is  pretty  hard  on  us  that  we  cannot 
even  go  to  the  Supreme  Court  to  find  out 
whether  it  is  unconstitutional,  and  we  cannot 
regard  it  on  our  own  oath  of  office  as  uncon- 
stitutional and  proceed  to  maintein  the  obliga- 
tion to  sustain  the  Constitution,  and  yon 
cannot  look  into  the  matter  at  all,  but  the 
unconstitutional  law  must  be  upheld ! 

"  Nor  can  the  President  prove  or  plead  the  modi^a 
hy  which  he  professes  to  have  been  governed  in  kit 
violation  ef  the  law*  of  the  ooantrr." 

What  is  the  reason  for  that?  He  has  taken 
an  oath  to  preserve  the  ConstitutioD,  and  diere- 
fore  he  cannot  say  that  he  acted  uniet  the 
Constitution  and  not  nnder  the  law !  His  oaA 
strikes  him  so  that  he  cannot  maintain  the 
Constitution,  and  the  Constitntion  cannot  pro- 
tect him  I 

A  man  who  breaks  an  anconstitntional  law 
on  the  ground  that  it  is  nnconstitntiooal,  and 
that  he  has  a  right  to  break  it,  is  '*  a  de&tnt 
usurper." 

Those  are  the  propositions,  and  I  tttink  the 
honorable  Manager  is  logical ;  bnt  the  diffi- 
culty is  that  his  logic  drives  him  to  an  absnrA- 
ity  which,  instead  of  rqecting,  he  adopts — a 
fsolt  in  reasoning  which  certainly  we  should 
not  expect. 

On  the  question  of  constmction  of  tk«  law 
what  are  the  views  of  the  honorable  Managers 
as  to  the  point  of  guilt  or  innocence?  We 
have  claimed  that  if  the  President  in.  good 
laiUi  eonstroed  this  law  as-  not  iactudii^  Mr. 
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8twitoft«ad«rito  pioUelMB, aad  k*w«DtMi 
aaon  (b*(  opinioa,  tw  cMMoi  be  found  gutlty. 
Tne  honorable  Mana^sr,  [lir.  Bourvsu.,]  at 
]M^  ^9«  takes  op  Uiib  qaaatia*  aad  dicpoaes 
of  U  IB  thia  vary  paciUi*r  mattoaf  t 

"Ifalmr"— 

I  ask  yoHr  attentioii  to  tMs : 

"Ifataw  ]>«M«d  by  Oinirnss  b*  eqalrMat  or  an- 
Unouia  iMMrautB*  JbueuHy,  ht/kageiMai  vfitm 

Sadalawter  ikjaay  apply  bia  ova  bastJuduMoi  t» 
e  diAoalties  before  bim,  or  be  may  seek  eounsel  of 
Ma  adTuers  nr  other  persons;  andaotinc  thereupoA 
withoQt  evil  inteat  or  patptf  be  would  be  falty 
jmtiied"— 

We  narev  aont««ded  ibt  utjthiag  atmnjar 


"be  woald  b*  Dittr  JaMUe4  aa4  WM  na  prlaeMa 
of  ricbt  coold  ha  ba  beld  to  aaiwari  Ml  tin  aauMa- 
IbcaDor  in  office." 

Logic  18  a  good  thiol;,  aa  exeelleDt  thing ;  it 
Ofierates  upon  the  nuiul  without  altogetker 
jieldi^ug  to  the  bias  of  feetiag ;  aad  as  wewresa 
an  ar^umeat,  however  narroiait  aajr  be,  if  it  be 
logical,  the  honorable  Uaoagecs  teem  obliged 
tooeud  to  it,  aod  in  both  caaaa  have  throwo 
awaijr  (heir  accasatioa.  Tell  me  what  more  do 
we  need  than  this,  an  OAibiguoDB  and  equivocal 
law  which  the  President  was  called  on  to  act 
under,  and  might,  as  we  tried  to  prove,  "seek 
counsel  from  bis  official  ad  viseraor  other  proper 
persons,  and  acting  thereupon  without  evil 
latent  or  purpose  he  would  be  fully  justified, 
and  upon  no  principle  of  right  could  be  be  held 
to  answer  as  for  a  misdemeanor  in  office?" 
And  what  is  the  aaswer  which  the  honorable 
Managers  moke  to  this  logical  proposition? 
Wbjr,  that  this  aot  is  not  of  that  sort ;  it  is  as 
plain  as  the  uose  on  a  maa's  iace^  and  it  was 
«bUum  bat  violaot  resistaoea  of  light  that  led 
anjbo^  outside  of.  this  Senata  to  doubt  what 
it  meant  I  The  booorable  Manager  who  follows 
me  [Me,  BuieHAii]  will  have  an  opportunity  to 
correct  me  in  my  statements  of  tiiair  proposi- 
Uoos,  and  to  fiunish  w>  ade(|HaU  «wwer,  I 
doubt  not,  to  the  views  I.  hava  itad  uia  hoaov 
now  to  presooU. 

And  now  take  the  aot  itself,  which  is  fbaod 
at  page  430  of  the  edition  uf  the  statutes  X  liaTa 
hst'oce  QM.     It  is  provided — 

"Xhat  every  penoa  holdiac  my  etril  oSceta 


whiob  be  has  been  appoioted  by  aod  with  the  advice 
and  coiiscDt  of  the  Senate,  and  every  person  who 
(halt  bereader  be  appointed  to  any  euea  office,  and 


jaU  bM»m«d«ly«aalified  teaettbenJn.isandsbaU 
iO  entitled  to  bold  such  office  until  asoccMaor  shall 
nve  beun  in  like  manner  appointed  and  duty  qual- 
ified, except  as  herein  oCherwiM  provided." 

Then  the  "provision  otherwise"  is: 

"  Provided,  Thai,  the  Secretaries  of  State,  of  the 
Treasury,  of  War,  of  the  N  avy.  and  of  the  Interior, 
the  Postmaster  Ueaerat,  aad  tha  Attevaay  t}ea«rali 
ituJI  bold  their  oflicoreepeetiTaly  tor  and  durtac  tha 
term  of  the  Pre.siduot  by  whom  tney  may  have  been 
appointed,  and  for  one  month  thereafter,  subject  to 
removal  by  a«t  with  the  advi««an4  aoasaat  •(  tba 


ThM  is  tha  o^antiv*  saaUMi  of  tUs  a«t  ef 
«t««liDg  and  liauling.th«  ■•*  arwytaaaat  of 
ofieea.  'i'he  saatiaa  «l  iaarimMiatioB,  so  &r 
•8  il  teUlM  to  roBsoval,  I  will  r^ad,  omittiag 
oil  that  ralataa  to  any  otlMr  MaMar ;  «h»  aixtk 
teoiion; 

<'*bst«veirr«n<rval"  •  •  «  •  ■•,„,. 
bwyir »» tha  psavisieaa  <rf  tMsaat "  •  *  *  * 
"shall  be  deemed,  aod  is  hereby  deolared  to  be,  a  high 
miademeaoor  "— 

f  alter  the  plaral  to  singular — 

"And  upon  trial  and  conviction  thereof,  every  per- 
>nn  irQllty  thereof  shall  be  punished  by  a  fine  not 
«Kce«din«tlU.UOO,  arbyimprisaoBuatnotezoaedin* 
five  years,  or  both  said  puusbmeats,  la  the  disontiaa 
of  the  court. 

You  will  observe  that  this  aot  does  not  affix 
a  paoal^  to  anything  but  a  "raoaoval,"  aa 
accomplished  removal.  Acts  of  a  paoal  nar 
tar«  are  to  be  construed  strictly ;  and  yet  when- 
ever we  ask  that  necessary  proteotioa  «f  the 
liberty  and  of  the  properly  and  of  the  life  of  a 
citizen  of  the  United  States  ander  a  peaal 
alatutfe,  we  are  told  that  wa  are  doiag  aome- 
tiiing  very  extraorttinary  for  a  lawyer  in  be- 
half of  his  client.  All  prio^iplaa,,  it  saeMs, 
are  to  be  changed  when  you  have  a  Pcesideat 
fur  a  defeudaut;  all  tha  law  retices,  aad  will 
aad  ol>ject  aud  politics  assume  their  oompWte 
prtidujuiuHuce  aud  swa^ ,  aod  everything  of 


la»,  of  evidenee,  aad  of  joatke  ia 
not  ealaroed.  That  mf^  be.  All  I  eaa  aaj 
is  Aat  if  taa  President  had  been  indicted  nnder 
this  aot,  or  should  heceaftar  be  iadiciad  under 
thia  act,  then  the  law  of  the  land  wsadd  apply 
t»  his  ease  as  aaaalW  admiaistarad,  aad  if  ha 
has  aot  removed  Mr,  Stanton  he  eaiMOt  b« 
paaishedfbi  having  done  iL.  Yoa  might  have 
paaiafaed  aa  attaia)^  to  vaaMnva.  Sea  «hal 
yoa  have  deoa  ia  wgard  to  aapasataealBi 
'Svev^aa 


"■very  aape)a«mea«  er  estpieyaiyBt.  aatie,  nao, 
or  ner«ised,eoatoary  to  the  provisioBSof  this  sat, 
and  the  makin(,  signing,  sealing,  eountersignmg,  or 
iKiuIng  of  any  oommisslon  or  Tetter  ciT  authority  for, 
or  In  respect  to  any  saeh  apaoiataeat  or  •mirtay- 
■mc  shfkU  be  deemed,  aad  is  lutaby  daslatad  ia  be, 
ahigb  misdemeanor. 

There  yon  have  nade  not  only  an  appoint- 
ment, bat  aa  attempt  on  moveoient  of  the  pea 
toward  aa  appointakenla  eriaaot.and  yon  will 
panUb  it,  I  sappoae,  some  dajr  oi  oiher.  But 
removal  stands  oa  act  and  fitet.  Now,  what 
does  the  article  eharge  in  this  behalf,  for  I 
believe  as  yet  it  haa  iu>t  been  claimed  that  it 
is  too  narrow  to  insist  that  the  eriiue  as  ehai^gad 
in  tha  article  shall  be  the  one  you  are  to  try. 
' '  Removal' '  is  not  charged  in  the  articles  any- 
where :  the  allegation  ia  that  Andrew  Johusoa 
did  uniawlnlly  and  ia  violation  of  the  Coiuui- 
tution  "  issue  aa  order  in  writiog  for  the  re- 
moval of  Edwin  M.  Stanton,  with  intent  to 
violate"  the  civil-tenure  act,  aod  "wilhinteot 
to  remove  him,  the  Senate  bein^  in  session." 
If  you  bad  had  a  section  of  this  statute  that 
said  "aayremoval,  or  thesigning  of  any  letter, 
or  order,  or  paper,  or  ipaudatft  of  removal, 
shall  be  a'crime,"  then  jo\i  would  have  bad 
an  iodietB>eBt  and  a  crime  before  yoa;  but 
you  have  neither  eritae  nor  indictment  as  ap- 
pears from  this  first  article.  Aad  yet  it  u«(y 
be  said  that  ia  so  small  a  matter  as  the  ques- 
tion of  the  removal  of  a  President  it  does  aot 
do  to  insist  apon  the  usual  rules  of  eoostrao- 
tioa  of  a  cciminai  law.  I  understand  the  prop- 
osition to  be  thia:  that  here  is  a  criminal  law 
vbioh  haa  beea  violated  i  that  by  the  law  of 
the  laad  it  has  baen  violated,  so  that  indict- 
ipeat  ecHiId  iaaalpaiA,  verdict  would  find  guilt, 
ai«d  seataaM  would  follow  at  law  j  aad  that 
thewupoo,  upoB  that  prediaameat  of  ^iki- 
osss,  tLs  President  of  the  United  States  is  ex- 
posed to  this  peeuliar  process  of  impeach- 
ment] aad  if  I  show  that  .your  law  does  not 
make  puaisbable  an  attampt  to  remove  or  a 
letter  qf  laaaeval,  aad  that  your  article  does 
not  charp;e  a  removal,  and  that  is  gpod.at  law, 
thea  it  »  gpod  against  impaachmentj  or  else 
you  mast  come  back  to  the  propoaitioo  that 
yon  do  not  need  a  l^al  crime. 

So  much  for  the  law.  What  is  the  true  atti- 
tude of  Mr.  Stanton  and  of  the  President  of 
the  United  States  toward  this  office  aud  this 
officer  at  the  time  of  the  allegad  iflftactiou  of 
tbe  law  1  Mr.  Stanton  held  a  perfectly  good 
title  to  that  office  by  tbe  commission  of  a  Presi- 
dent of  the  United  States  to  bold  it,  accord- 
ing to  the  terras  of  tha  commission,  "during 
the  pleasure  of  the  President  for  the  time 
being.'"  That  is  the  lan^age  of  the  um^mis- 
sion.  He  held  a  good  title  to  the  offioau  A 
quo  varrajUo  moved  agaiust  him  while  he  beld 
that  commission  unrevoked,  unaunulled,  and 
undetermined  wouldhavebeenanswered  by  tbe 
production  of  the  commissioi^  "  I  hold  this 
office  during  the  pleasure  of  the  President  of  the 
United  States  for  the  time  being,  aud  I  have  not 
been  removed  by  the  President  of  tbe  United 
States."  That  was  the  only  title  he  held  up  to 
the  passage  of  tlie  civil- tenure  act.  By  the  pas- 
sage of  the  civil-tenure  act  it  is  said  that  a  stat- 
utory title  was  vestediu  him  not  proceeding  from 
the  executive'  power  of  the  United  States  at 
all,  not  commissioned  by  the  Executive  of  the 
United  States  at  all,  not  tp  be  found,  uscer- 
tained,  or  delegated  by  the  Executive  of  the 
United  States  at  all,  but  a  statutory  title  super- 
added to  his  title  from  the  executive  authority 
which  he  held  during  pleasure,  which  gave 
him  a  durable  office  determinable  only  one 
month  after  the  expiration  of  some  term  of 
years  or  other. 

We  are  aot  now  discussing  the  quastioa 


r  ha  ig  witfaia  il  at  a«t>  Tliat  bainf  aay 
tha  firat  qaestiea  to  whiok  I  aak  your  atleaua« 
ia  thia,  tlMt  the  act  is  wholly  uteoastitutioaat 
aad  iaopantiva  in  caaferriag  opoa  Mr.  Stan- 
taa  or  aayba^  elaa  a  daiabSi  affioe  to  which 
he  haa  oevar  beaa  apaoialcd.  Ap^oiatssaat 
to  all  office  proceeds  from  the  Prcaideat  af 
th«  Uaited  Stataa,  ar  aach  haada  a£  D^ftart- 
aaat  or  sooh  coartg  af  law  as  yoar  T  isyalatara 
BafjrapoaaitiB.  Yon  wwiaat  adaiinirtat  u^ 
paintoaat  to  offioa  yeaaMlwa,  far  what  th* 
Ceogtiti^ea  racHuees  the  Preatdant  to  kaira 
caatMl  of  yaa  oaaaal  caafar  tmymhm*  alas. 
Tha  a^paiolMMat  of  SacMarr  of  Waa  ia  oaa 
idtiah  eaaaok  b«  takaa  fraai  tha  PiaMdantaad 
aaafcRed  n^n  tha  oaact&of  law  or  ths  hnnda 
of  Deiiart««Bt.  Whataver  wmjf  ba  tha  aatiem 
of  OoBgraas  Uaittag  ar  aeatnviaK  the  office,  aa 
TOO  piaase,  tha  oAce  itaaif  is  amfcraUa  oaly 
M  the  oatiqa  of  the  Eaacativa.  Aad  whaa 
Mr.  Stanton  holds  or  anybody  else  hoUa  Mt 
office  daria^  plaaaoM,  which  ba  has  maaived 
by  commission  aad  'authority  of  the  President 
of  the  United  Statas,  a  sufficient  title  to,  yoa 
eaa  ao  aore  confix  upon  him  by  your  author- 
ity andappointmeutatlUe  durable  and  in  inn- 
turn  aa  against  the  President  of  the  United 
States,  yoa  «»a  no  moce  confer  it  upon  him 
because  he  happens  to  ba  holding  an  offica 
during  pleasure*  than  yoa  could  if  ne  was  out 
of  office  altogether.  1  challenge  eootradictioa 
from  the  lawyers  who  oppose  us  and  Irom  the 
iudgment  of  hooorabla  aad  iutelUgeat  lawyer* 
Ikere.  Where  are  you  ^iog  to  carry  this  doc- 
trios  of  le|(isialive  appoiotmeut  tu  office  if  yoa 
can  carry  it  to  find  a  man  who  the  President 
haa  never  asked  to  hold  an  office  excspt  fivia 
da^  to  day  and  «»a  enact  him  into  a  dnrabia 
office  for  life  1  You  ramj  deterinina  teuarea 
if  yoa  jileaae  i  lam  not  now  diseussiog  that} 
you  si^  determine  tenures  for  life :  but  yoa 
casaot  enact  people  into  tenuxea  for  life.  Tha 
President  mast  aj^poiuti^  and  his  dis«aelioa 
and  his  judgmeot  in  appoiating  to  aa  office  fut 
life  are  veq  different  irom  his  discrelioa  and 
his  judgmaat  ia  amointiog  to  aa  offioe  duaug 
his  pleasure,  wltiah  ne  can  changaat  wiU.  Now 
yoa.  will  sweep  all  the  officea  of  the  coanlr| 
not  only  into  tae  Senate  but  into  Coogrsss  if 
you  adopt  this  principle  of  aaactiug  people 
into  office ;  and  if,  upon  the  peg  that  tbare  ia 
an  office  at  sufieranaa  or  at  will,  yoa  can  ooo^ 
vert  it  in  &vor  of  the  holdei  fay  aa  aat  of  Con- 
gress into  an  estate  for  UCs  or  for  yeaae,  yoa 
will  aiwoiot  to  offic*  i  and  of  that  tltere  cau 
ba  B«  daubt. 

The  next  quesUan,  aad  the  only  ^ aastion, 
of  constitutiooalitv  or  oonatiaetion  (for  tha 
^neral  qitesUoa  of  the  constitutional  power  to 
restrict  appojptmants  I  shall  not  further  trouble 
th«  Seaata  with)  is,  whether  the  Seeratai^  of 
War  is  wLLhin  the  first  section.  The  office  of  the 
Secretary  of  War  ia  within  the  first  sevtion  au- 
doubted^.  The  question,  therefore,  is  whether 
the  provisions  concerning  the  offica  of  Sucmr 
tar^  of  War  applioable  to  that  offioe  ara  ia 
their  terms,  nving  them  full  course  and  efiect, 
such  as  to  hold  Mr.  Stanton  in  that  office  agMort 
the  will  of  the  President  by  the  statutory  term 
that  is  applicable  to  that  office,  and  ia  or  ia  aat 
afiplied  to  him. 

The  M^OMBt  that-  if  Mr.  Staatoa  ia  aa 
withia  tbe  proviso  then  he  ia  within  tba  bodf 
of  the  section  stumbles  over  this  transparaat 
and  very  obvioos.  aa  we  aajwoae,  &Ua«y  ;  the 
question  of  the  law  is  whetlier  the  oaee  of 
Saaretary  of  War  ia  withia  the  proviso  or  not. 
You  have  not  made  a  law  about  Mr.  Staatoa 
by  oaaM.  The  quastiou,  then,  whether  he  is 
withia  ona  or  tha  -atbar  terms  of  the  altetaaf 
Uva.  i«  whetbar  tha  office  of  Swvetai^  of  Wat 
is  within  tha  secUon  or  within  tba  provi  so  \  and 
will  anybody  doubt  about  that?  Itisoa  tba 
sama  footiag  with  the  other  SeoretaiTshi^ ;  it 
is  on  the  sama  footing  as  an  oSee  with  every 
other  Department.  The  question  whether  tha 
office  of  Mr.  Staatooortheoffioaof  Mr.  Browa- 
ing  is  within  one  or  th#  othar  alternative  of 
the  saotioo  is  aot  a  fitastion  of  aoostraciioa 
of  law,  b(U  a  qoastion  of  whether  the  fiw^ts  of 
the  teunia  ana  holdiog  of  the  actoal  ineom- 
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bM«lf  of  Uw  one  or  tlia  otfaMT  bong  hka  «ith» 
tlM  proviso.  If  be  ia  itot  bfooght  within  tha 
pioviflo,  bia  office  being  tfaero,  tbe  fael  tbat  he 
18  not  in  does  not  esrry  his  office  bnok  into  the 
first  part,  beoanse  his  office  would  be  back 
there  for  the  future  as  well  aa  for  the  pasiand 
for  the  present. 

it  is  a  statute  made  for  permanent  endaranee, 
and  the  office  of  Seeretary  of  War,  now  and 
foMver,  «s  long  aa  the  statute  lamaina  npoa 
the  boMt,  ia  disposed  of  one  way  or  th«  other 
within  the  fint  part  or  witUn  the  proviso. 
Jutd.  yet  we  bare  i>een  eMertaiaed,  in  pablio 
disenasioDS  aa  well  aa  ia  argnaeats  hece,  with 
what  is  sappoasd  to  be  a  sort  of  triaoiphaiit 
refutation,  that.  Mr.  Siaotoa's  office  in  hia 
aetiial  ineaabenagr  is  not  protected  by  the  pro- 
viso ;  that  thfa  his  office  is  carried  back  nnder 
the  body  of  the  section.  There  is  no  doobt 
about  the  office  beiag  nnder  the  proviso.  It 
SBjrs  so: 

"Pi'midcd.  That  (he  gseietariss  of  State,  of  the 
Trcuory,  of  War,  of  th«  Kary.  and  of  the  Interior, 
the  Fostmaster  CFenerftl,  and  tne  Attorney  General 
shall  bold  their  ofRoea  respeotiTely,"  &e. 

That  does  not  mean  the  men  ;  it  means  the 
offices  shall  have  that  tennre.  Having  got 
along  go  far  that  this  office  of  Seerelanr  of 
War,  like  the  office  of  Secretary  of  the  Inte- 
rior, must  always  remain  nnder  that  proviso, 
and  is  never  governable  or  to  be  governed  by 
the  body  of  the  section,  we  have  but  one  other 
Consideration,  and  that  is  whether  the  pro- 
viso, which  is  the  only  part  of  the  section  that 
can  operate  npon  the  office  of  Secretary  of 
War,  so  operates  npon  that  office  as  to  cover 
Mr.  Stanton  in  adnrable  tennre  for  the  (ntare ; 
and  that  tarns  upon  the  question  whether  tiie 
dtirabiHty  of  tennre  provided  as  a  genend  rule 
for  the  office  is  in  the  terms  of  its  limitation 
sneh  a«  to  carry  him  forward,  or  whether  its 
bomvl  has  already  been  reached  and  he  is  ont 
tit  it  ^  That  is  a  question  of  f^t  in  the  con- 
straction  of  the  proviso.  He  either  stays  in 
the  |>roviso  or  he  drops  ont  of  the  proviso ; 
and  if  he  personally  drops  oat  of  the  proviso 
in  his  present  incumbency  he  cannot  get  back 
into  the  operative  clause,  becaose  he  cannot 
get  back  Acre  withont  canying  his  office  there, 
and  his  office  never  can  ^et  baok. 

Is  it  not  true  Aat  Ais  proviso  provides  a 
dilllnmit  tenure  for  the  Cabinet  officers  from 
what  the  first  and  operative  part  of  the  section 
imMdeB'T  If  dris  oftce  or  this  officer  goes 
rack,  this  ver^  inenmbent  goes  back ;  he  ^eta  a 
tennre  that  wtR  last  forever,  tint  is,  until  the 
Senate  consents  to  his  removal.  How  absurd 
a  resnlt  ttat  is,  to  ||ive  to  this  poor  President 
eontrot  of  his  Csbinet,  that  those  that  he  ap- 
pointed himself,  if  he  shoaid  happen  to  be 
reeieoted,  he  oonM  get  rid  of  in  «aentii,  and 
those  that  Mr.  LincMn  app<rfated  for  him  f^m 
ilM  beginning,  and  before  he  had  any  choice 
in  it,  he  mnstliold  on  to  forever  till  yoa  consent 
tiMt  they  shall  go  ont ;  that  those  in  rMard  to 
whom  he  had  the  choice  of  noaiination  be  may 
by  the  expiration  of  the  statutory  term  be  freed 
from,  but  those  that  he  had  nothing  to  do 
with  the  appointment  of  shall  last  forever  till 
yon  consent  to  release  him  specifically  from 
them.  That  is  the  necessary  resnlt  of  carry- 
ing him  personally  back,  and  Mr.  Stanton 
would  hold  under  Uie  next  President — if  any 
of  yoa  can  name  him,  I  will  sopply  in  the 
ngnment  his  name — I  can  name  ■everal ; 
whether  it  is  the  President  that  is  to  come  in 
by  removal  from  office,  or  the  President  by 
we  election  of  the  people  in  the  autumn. 
Bithor  way  he  would  have  a  choice  to  relieve 
himself  from  the  Secretaries.  No ;  I  tUnk  ik«f 
wovM  all  then  be  in  shi^  for  him,  all  having 
been  app<4«ted  by  aoiiiebody  that  had  pre- 
ceded Irini,  asid  he  would  not  Mve  any  chwn^ 
at  all. 

Sn^  sAwardity,  either  in  reasoning  or  in 
praeticai  result,  can  never  be  connteUHnced  br 
the  Judgment  of  thia  eeart.  If  Ae  oflkie  or 
Seerotary  of  War  is  within  the  proviso,  and  It 
certainly  is,  as  it  is  not  contended  that  the 
other  Secretaries  are  not  in  their  offices  within 
it,  then  Mr.  Slaolon  la  or  is  not  protected  by 
the  prsviM.    If  he  in  not  protected  by  the  |>ro- 


via*  Ua  oaae  is  sot  provided  for.  Now,  sop- 
poae  that  thie  proviso  had  eoatained  •  second 
proviso  iMlowiog  after  the  first, ' '  and  provided 
nucther,  that  die  persons  now  holding  the  offioee 
of  Secretary  of  War,  &c. ,  who  weM  i^>poiotad 
and  coasmiasioaed  by  Mr.  liaeolo,  sbtU  not 
be  deeoMd  within  the  above  proviso,  whiah 
regnlatea  the  tenure  of  those  offices,"  that 
wMiM  not  have  earned  the  offioes  back  under 
the  new  teaora  of  the  opssntivo  section,  bat 
simply  have  provided  that,  the  offices  being 
governed  by  the  proviso,  dte  incumbents, 
under  the  particniar  cironmstances  of  their 
case,  should  not  be  even  protected  by  the 
IMOviso )  aad  this  ia  the  neeesaaiy  constmo- 
tion  of  the  act. 

If  this  be  (be  real  coastraoUon,  thero  is  the 
end  of  the  crime.  If  the  construction  be 
equivocal  or  ambiguous,  the  honerabie  Man- 
ager [Mr.  Bootwell]  aa^s  it  would  be  abhor- 
rent to  every  sense  of  justice  to  punish  the 
President  for  having  erred  in  its  construction ; 
but  beine  so  plain  a  ease  that  nobody  onn  say 
two  woids  on  one  side  or  the  other  of  it,  it  is 
mere  assamption  to  say  that  thero  is  a  doubt 
or  difficulty,  and  that  an  argument  is  neces- 
sary. Well,  we  certainly  have  belied  on  the 
one  side  and  the  other  the  proposition  of  this 
absolnte  plMuness,'  for  we  nave  spent  a  great 
many  words  on  this  snbjeot  on  the  one  side  and 
the  other.  This  being  so,  let  ns  consider  what 
the  IVesident  did  ;  aM  assaming  that  the  stat- 
ute covers  Mr.  Stanton's  case,  assaming  that 
the  removal  of  Mr.  Stanton  is  prohibited  by  it 
nnder  the  peMtltiea,  let  ns  see  whatjbe  Presi- 
dent did. 

I  have  s«d  to  you  that  Mr.  Stanton  had  a 
title  to  this  office  dependent  on  the  President's 
nleasnro.  He  claimed,  or  others  claimed  for 
uim,  that  he  had  a  tenuro  dependent  on  the 
statute.  The  questioa  of  dependence  on  the 
statute  was  a  question  to  be  mooted  and  determ- 
ined as  a  novel  one;  the  qnestion  of  tenure 
by  appointment  was  indnbitaole ;  and  the  Pres- 
ident proposed  to  put  himaelf  in  tin  attitude  of 
reducing  the  tenure  of  Mr.  Stanton  to  his  stat- 
utory tenuro  at  least.  He  theroforo  issues  a 
p^>er  which  is  a  revocation  of  his  commission, 
a  recall  of  his  office,  as  it  depends  en  presi- 
dential ai^pointment.  Without  that  no  qnes- 
tion ever  oonid  be  raised  by  any  person  upon 
the  statatoiy  teanre,  because  the  presidential 
tenuro  would  be  an  adequate  answer  to  a  ^mo 
Kmranio.  The  President  then,  peaceably  and 
in  writing,  issued  a  paper  which  is  served  dpon 
Mr.  Stanton,  saying,  in  effect,  "  I,  the  Presi- 
dent of  the  United  States,  by  *uoh  authority  aa 
I  possess,  relieve  or  remove  yon  from  the  office 
or  Secretary  of  War ;"  and  that  that  recalled 
md  terminated  the  commission  and  the  title 
that  was  derived  from  presidential  appoint- 
ment nobody  can  deny. 

Did  the  President  ]^roceed  further  T  When 
Mr.  Stanton,  as  he  might  reasonably  have  ex- 
pected; when,  as  npon  the  evidence  he  did 
probably  calculate,  instead  of  adhering  to  his 
opinion  dtat  thetenur«-of-offioe  actwasuncon- 
stitnlioiial  and  that  the  tennre-of-office  act  did 
not  include  his  title,  refused  to  yield  Ijie  only 
title  that  on  Mr.  Stanton's  profession  he  held, 
to  wit,  the  presidential  appointmeiA,  todiis 
recall,  did  tM  President  then  interpose  force 
to  terminate  hia  statutory  title,  or  did  he,  hav- 
ing thus  reduced  him  to  the  condition  of  his 
statutory  title,  then  propose  and  then  act  either 
in  submission  to  the  power  which  Mr.  Stanton 
had  over  him,  or  did  tie  wish  to  have  the  ques- 
tion of  the  statutory  title  determined  at  law? 
It  is  enough  to  say  tnat  he  did  not  do  anything 
in  the  way  of  force;  that  he  expected  in  ad- 
vance, as  appears  by  nis  statements  to  Oeneral 
Sherman,  that  Mr.  Stanton*  would  yield  the 
office.  Why  should  Mr.  Stanton  not  yield  it? 
The  grounds  on  which  he  had  put  himself  in 
August  were  that  his  duty  required  him  to  hold 
the  office  until  Congress  met ;  that  is,  to  hold 
it  so  that  the  presidential  appointment  could 
nottake  effect  without  your  concurrence.  Con- 
gress had  met  and  was  in  session,  and  this 
"public  duty''  of  Mr.  Stanton,  on  his  own 
stiMmeat,  had  expired.     Mr.  Staaloa  had  told 


W«  tko  aal  waa  oaaoaalitatioaal  aad  ha«  aiMI 
in  wntiag  the  mcasage  that  so  diselosad  the 
ptesidentiat  opinion  to  you. 

He  had  eoncarred  in  the  opinion  that  he  waa 
not  within  the  aoL  Hia  retirament  on  thia. 
order  would  be  in  submission  to  these  views, 
if  not  in  submission  to  the  views  Senatocs  here 
had  expressed  that  no  man  could  be  imagined 
who  wonld  refase  to  give  op  offioe  in  the  Q^ 
inet  when  desired  by  the  President ;  hot  if  that 
predicament  waa  excusable  while  this  Senate 
was  not  in  session  to  prevent  a  bad  appoint- 
ment, if  that  was  feared,  how  could  it  be  a 
seaaon  wban  this  Senate  Was  iaaeasioB  7  Mr. 
Stanton  having  stated  to  Oeneral  Thovas  «« 
tik»  fiiat  preaaatalioB  »(  his  ciodentiat  that  he 
wanted  to  know  whether  he  desired  him  to 
vacate  at  once  or  would  give  him  time  to  re- 
move his  private  papers,  and  that  having  been 
reported  to  the  President  the  President  re- 
garded it  as  all  settled,  and  so  inform^  his 
Gabiaet,  as  yonliave  permitted  to  be  given  ia 
evidence.  After  that,  after  the  2l8t,  what  act 
is  charged  in  this  article  ?  Up  to  and  tlyongh 
the  2lBt  and  the  written  order  of  removal  and 
its  delivery  to  Mr.  Stanton,  and  the  repose  of 
the  President  npon  that  posture  in  which  Mr 
Stanton  left  it,  what  was  done  by  the  Presi- 
dent about  that  office?  Nothing  whatever. 
There  was  a  desire,  an  effort  to  seiae  npon  a 
movement  made  by  Mr.  Stanton,  based  apon 
an  affidavit,  not  that  he  had  removed  from 
office,  but  sworn  to  on  the  21st,  and  again  oa 
the  early  morning  of  the  22d  that  he  was  stilt  in 
the  office  and  held  it  aminst  Oeneral  Thomas, 
and  instantly  the  President  said,  "  Very  well, 
(he  matter  ii  in  eonrt." 

It  might  have  gone  into  court  on  the  trial  of 
an  indictment  a^nst  Thomas ;  but  a  speedier 
method  waa  arrived  at  in  the  consultations  of 
the  President  widi  his  counsel,  to  have  a  kabeat 
eorptu  carried  forward  before  the  Supreme 
Coart,  and  Jamp  at  that.  Thea  Mr.  Cbtef  Jus- 
tioe  Oartter,  who,  I  take  it,  all  who  know  hire 
understand  to  be  one  who  sees  as  far  into  a 
millstone  as  most  people,  put  that  cause  ont 
of  his  eonrt  hf  ita  own  weight  and  the  hiAeat_ 
eorpui  fell  with  it.  That  is  all  that  is  proved 
and  ail  that  is  done.  I  submit  to  yon,  there- 
fore, that  the  case  of  a  resistance  or  violation 
of  law  does  not  at  all  arise.  We  do  not  even 
get  to  the  position  of  whether  a  fSmnai  and 
peaceable  violaUon  for  the  purpose  of  raising 
the  question  before  the  Supreme  Court  wafl 
allowable.  A  revocation  of  the  presidenUal 
title  of  Stanton  was  allowable ;  a  resistance  of 
the  statutory  title  waa  not  attempted  ;  and  tho 
matter  stood  precisely  as  it  would  stand  if  a 
person  was  in  the  habit  of  eatting  wood  oa 
your  lot,  and  claimed  a  title  to  it,  and  meant 
to  have  a  right  to  cnt  wood  there,  and  before 
you  went  to  law  with  him  to  determine  the 
right  in  aa  aetioa  of  trespaaa  von  were  earefol 
to  withdraw  a  Bcaaao  tanaiaabla  at  will  wbieli 
yon  had  given  him  aad  under  wUeh  he  waa 
Dotting  wood.  Withdraw  yoor  licease  befbra 
you  b«iag  yoor  aetioB  of  trespaaa  or  yoa  wiH 
be  beaten  in  it  Withdraw  yonr  license,  and 
then  he  ants  npea  his  claim  of  right,  and  jroar 
action  of  trespass  has  ita  coarse  aM  ooterminea 
title.    That  was  the  sitnatioii. 

All  that  is  said  about  the  right  to  violate 
nnconstitntional  laws  never  can  nave  the  foot- 
ing for  consideration,  vrhere  all  that  is  done  by 
anybody  is  to  pat  upon  paper  the  case  out  ox 
which,  as  an  instance,  tbepudf^ent  of  a  court 
can  be  called  for  as  to  a  violation  or  no  viola- 
tion. If  there  must  be  an  intervention  of  foi'ce, 
^n  a  law  may  be  said  to  be  violated  and  an 
offieuder  innst  suffer,  accordingly  as  it  shall 
prove  to  be  constitutional  or  anconalitatioaaL 
Bat  where  there  is  a.Gomnitntion  as  the  pre- 
dominant law,  the  statute  as  an  inferior  law, 
and  an  executive  mandate  is  issued  by  the 
President  in  pursuance  of  either  one  law  or  tbe 
other,  according  to  which  is  in  force,  for  thejr 
both  cannot  be,  we  suppose,  then,  he  comniHs 
no  violation  of  the  law  in  thas  presenting  for 
ooiMideratioit  and  determination  the  case. 

Wtt  must,  then,  come  either  to  Intent,  pwr- 
pose,  motive,  some  force  prepared,  meditatad. 
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thraatened,  or  applied,  or  Bome  evil  ioflwion 
of  ihe  actual  working  of  the  deparvment  of  tlte 
Goveniment  in  order  to  give  sobst^nee  to  this 
allegation  of  fault.  No  sach  fact,  no  such 
intent,  no  such  purpose  is  shown.  We  are 
prevented  from  snowing  the  attendant  views, 
luforoiation,  and  purpose  upon  which  tbePres- 
ideul  proceeded ;  and  if  so,  it  must  be  upon 
the  ground  that  views,  intent,  and  purpose  do 
not  qualify  the  act.  Very  well,  then,  carry  it 
through  ao ;  let  the  Managers  be  held  to  the 
narrowness  of  their  charges  when  they  ask  for 
judgment  as  the^  are  when  they  exclude  tes- 
timony, and  let  it  be  determined  upon  their 
reasoning  on  an  article  framed  upon  this  plaB, 
"  that  the  President  of  the  United  States, 
well  knowing  the  act  to  be  anconstitationai,  as 
in  fact  it  is,  undertook  to  make  an  appointment 
contrary  to  its  provisions  and  conformable 
to  the  Constitution  of  the  United  States,  with 
the  intent  that  the  Constitution  of  the  Unitad 
Slate's  should  prevail  in  regard  to  the  office  in 
overthrow  of  the  authority  of  the  act  of  Con- 
gress, and  thereupon  and  thereby,  with  an  in- 
tent against  which  there  can  be  bo  presump- 
tion, for  he  is  presumed  to  have  intended  to  00 
what  Lf  did.  do,  we  ask  tliat  for  that  purpoee 
of  obeying  the  Constitution 'rather  than  an  in- 
valid law  he  should  be  removed  from  office  1" 

And  this  absurdity  is  no  greater  than — for  it 
is  but  a  statement  of— the  propositions  of  law 
and  of  fact  to  which  the  honorable  Managen 
have  reduced  themselves  in  their  theories  of 
this  cause,  which  exclude  all  evidence  of  la- 
tent or  purpose  and  of  effect  and  conduct,  and 
take  hold  upon  mere  personal  infraction  of  a 
statute  of  the  United  States,  granting,  for  the 
purpose  of  argument,  that  it  may  be  aaeoncti- 
tntional,  and  insisting  that,  under  your  judg- 
ments, itshall  not  make  any  differe»«e  whetlter 
it  is  unconstitutional  or  not.  .  If  that  be  ao, 
then  we  have  a  right  to  claim  that  it  is  ua«M- 
slitntional  for  the  purposes  of  your  judgOMBt ; 
and  they  agree  that  if  you  cannot  so  treat  it 
and  find  us  guilty,  tlftn  it  would  be  againet  the 
first  principles  of  justice  to  punis^  »•  for  *n 
erroneous  or  mistaken  opinion  coDCerBing  c«a- 
•titutionality. 

How,  the  review  of  the  eviden43e  I  do  not 
purpose  to  weary  yon  with.  It  all  lie*  within 
the  grasp  of  a  handful  on  either  side  and  it  will 
astonish  you,  if  you  have  not  already  perused 
the  record,  how  much  of  it  depends  upon  the 
arguments  or  the  debates  of  counsel,  how  little 
uponwhatisineludedinthetestimony.  Already 
jciur  attention  has  been  turned  to  the  simplicity 
and  folly,  perhaps,  of  the  conduct  of  General 
Thomas;  already  your  attention  must  have 
fixed  itself  upon  the  fact  that  to  prove  tins 
threatened  coup  dC€tat  to  overthrow  the  Gov- 
ernment of  the  United  States  and  ooatrol  the 
Treasury  and  the  War  Department  you  had  to 
go  to  Delaware  to  prove  a  statement  by  Mr. 
Karsner  that  twenty  days  afterward  Thomas 
said  he  would  kick  Stanton  oat.  That  is  the 
fact:  there  is  bo  getting  over  it.  A  CMtp  d'€tat 
in  Washington  on  the  21st  of  February,  medi- 
tated, prepared,  planned  by  military  force,  is 
proved  by  Karsner,  brought  from  Delaware  to 
say  that  on  the  9th  of  March,  in  the  East  Room, 
General  Thomas  said  he  meant  to  kick  Stan- 
ton out.  That  phrase,  disrespectful  as  it  is, 
and  undoubtedly  intimating  force,  is  rather  of 
a  personal  than  of  a  national  act.  [Laughter.] 
I  submit  that  criticism  is  well  founded.  I 
think  so.  It  conies  up  to  abreach  of  the  peace, 
provided  it  has  been  perpetrated.  [Laughter.  ] 
But  it  does  not  come  np  to  that  kmd  of  pro- 
ceeding by  which  Louis  Napoleon  seized  the 
liberties  of  the  French  republic ;  and  we 
expected,  under  the  heats  under  which  this 
impeachment  was  found,  that  we  should  find 
something  of  that  kind.  The  Mansers  do  not 
neglect  little  pieces  of  evidence,  as  is  shown 
by  tlieir  production  of  Mr.  Karsner;  and  if 
they  find  this  needle  in  ahay-stack  and  prodqae 
it  us  the  sharp  point  of  their  case,  there  is 
nothing  else,  there  is  no  bristling  of  bayonets 
under  the  haymow,  you  may  besure.  Arethere, 
tb<tu,  any  llmits.er  discriiaiaations  ia  ' 


iiMs«f8tate7  Am&scepatjUeproscoiitioM, 
public  dangers,  public  force,  public  aranaee? 
UBdoflbtddTy  tiiere  asij^kt  b^.  Mid  undoubtedly 
many  who  voted  for  impeaehment  suppOMd 
there  were ;  aad  nndoohtedly  the  people  of  the 
United  States,  when  they  heard  there  had  been 
an  impeaehraemt  voted,  took  it  for  granted  there 
was  something  to  appear.  We  have  gone 
through  it  all.  There  is  no  dafactof  power  nor 
of  will.  Every  (^nael  of  the  piibUo  informa- 
tion, ev«n  theaewapapws,  seemto  beardentand 
eager  enough  to  aid  this  preeeention.  Every- 
body in  this  eouBtry,  aU  the  people  of  the 
United  Statsa,  ac«  interested.  They  love  their 
libartiee ;  they  love  their  Oertrnment ;  and  if 
anybody  knew  of  any  thing  that  would  bear  en 
thatqnestion  offeree,  the  eMipcT^ta^,  we  sbeald 
have  heard  it.  We  must,  then,  submit,  with 
great  vespect,  that  upon  this  eridenoe  and  upon 
these  allegatioos  thera  is  no  ease  made  out  of 
evil  parpose,  of  lar^  design  of  any  kind,  aad 
BO  act  that  in  form  is  an  iafiraetion  of  any  law. 

Now,  what  is  the'  attitude  which  yon  mast 
occupy  tfliward  each  particular  charge  in  these 
artieles?  Guilty  or  not  guilty  of  a  high  crime 
and  misdemeaaar  by  reason  of  charges  made 
aad  proved  in  that  article  ;  guilty  of  what  the 
Ooostitution  maaas  as  sufficient  cansa  for  re- 
•iO*al  of  a  President  from  office  within  that 
aHiele.  You  are  not  to  reaoh  over  from  em 
article  to  another ;  you  are  to  say  gnilty  or  not 
gailty  of  each  as  it  oomes  aioag ;  and  you  are 
to  tase  the  first  oae  ae  it  appears ;  you  are  to 
tf«at  it  as  within  the  premises  oWged  and 
arvred ;  yoa  ars  to  troat  the  President  of  the 
United  Stat«s,for  theparpose  of  thatdetermiaa- 
tioB,  as  if  ha  wera  inaooeat  of  everything  else, 
of  good  polities  and  good  conduct ;  you  are  to 
deal  with  him  under  yonr  oath  to  administer 
impartial  justice  within  the  premises  of  aooosa- 
tion  and  proof  as  if  President  Liaooln  were 
charged  with  the  same  thing,  or  General  Grant, 
if  the  propositioa  that  poluioal  gratitude  is  a 
livalv  sense  of  beasfits  expeoted  leads  men's 
Buaos  foraard  rather  than  oaok ward  in  the  list 
of  Prssidsnta ;  yoa  are  to  treat  it  as  if  the 
(•spondsnt  wera  innocent,  as  if  he  were  your 
fitimid,  as  if  yon  agreod  in  paWie  sentimeat, 
in  public  pohcy ;  and  nevertheless  the  crime 
charged  and  proved  is  such -as  that  you  will 
remove  Gaaaral  Washington  or  President  Lin- 
aoln  for  the  same  offsase. 

I  am  BOt  to  be  toM  that  it  was  eorapetentfor 
the  Mnaagsrs  to  {wave  that  there  wera  comp 
fPaUU*,  hiddaa  purpose*  of  evil  to  the  State, 
thceateiMd  in  Ihu  ianooent  and  fiortnal  acA  ap- 
parently. Let  them  prove  it  and  then  let  ns 
disprove  it,  aad  then  jadae  ns  within  tlie  eoa- 
pass  of  the  testimoay  and  aeeording  to  the  law 
govenuDg  these  ooosidetations.  But  I  ask  yon 
if  I  do  not  put  it  to  yoa  tmly  that  wiUiin  the 
premises  of  a  dia^  and  proof  the  same  judg- 
Bsot  must  go'agamst  President  Lsnooln  wiUi 
Us  goodpoliiies,and.OeBanl  Washington  wiA 
his  m^estic  chaiaoter,  a*  againat  the  respond- 
ent? 

And  so,  as  yon  go  aloag  hom  the  first  to  the 
second  article  will  yoa  remove  him  for  having 
made  ao  wror  about  the  repeal  or  non-rep«M 
o<  statutes  in  regard  to  appointments  to  office, 
if  you  can  find  a  foalt^  I  cfuinotsee  any  fault 
under  anv  of  the  forms  of  the  statutes.  If  the 
]>ewer  oi  reaMval  of  Mr.  Stanton  under  the 
foriaer  praetico  ot  the  Govarnasent  and  unre- 
stricted by  this  dvil-tenure  act  existed  it  ex- 
isted daring  the  session  as  well  as  daring  the 
lacess.  If  that  ware  debatable  and  disputa- 
ble the  prevailing  opinion  was  that  it  covered, 
and  the  practice  of  the  GovetuBW&Mltore  that 
it  covered,  the  removal  during  the  mdO^  At 
any  rata,  yon  mast  jnd^  of  this  as  yttMUmH 
have  judged  of  Mr.  Liaooln,  if  he  had  been 
charged  with  a  high  crime  in  appoifj^  Mr. 
Skiaaer  to  be  Postmaster  Geaeral  wMb  there 
was  not  any  authority  under  the  aiqvointBieat 
nets  of  the  United  States. 

And  this  brings  rae-very  properly  to  consider, 
as  I  shall  very  briefiy,  iu  what  attitude  the 
Prasidaal  stands  babra  yea  when  the  diseos- 
sion  of  vicious  politics  or  of  rapognaat  poli- 


ties, ahiahoMt  may  he  right  or  wrong,  is  i^ 
moved  frsm  the  ease.  I  do  not  hesitate  to  imy 
that  if  yoa  separate  your  feelinga  nnd  your 
conduct,  his  feeliniss  and  his  conduct,  from  1^ 
aggraihtions  of  politics  as  they  hove  been  bred 
since  his  elevatioa  to  the  Presidency,  under  the 
peculiar  GircBiBStaaces  which  placed  him  there, 
and  yoor  views  ia  their  seventy,  governed,  un- 
dqubcedly,  by  the  grave  jonetore  of  the  aSairs 
of  tho  eenntry,  are  rediaeed  to  the  ordinary 
staB<bad  aad  s^leof  sftiaifeiia  that  tAiotiM  pre- 
vaU  between  trc  departmeats  of  tMs  Bvfent- 
ment,  I  do  ast  hesitate  -to  say  that  npon  the 
itnpeaehment  investigations  aad  upon  the  im- 
peaehment evidence  rou  leave  the  genentl 
standing  of  the  P^eetdent  unimpaired  hi  bis 
eondnot  aad  character  as  a  man  or  asa  magis- 
trate. Agree  that  hit  policy  has  thwarted  and 
opposed  your  policy,  and  tigno  that  yours  is 
the  rightful  policy;  norarweless,  within  th« 
OoBStitutioa  and  wivhia  his  right,  aad  witirin 
his  priaeiptes  as  belonging  to  him  and  known 
and  understood  when  he  wal  elevated  to  lhe 
office,  I  apprehend  that  no  reasonabte  man 
can  find  it  m  his  heart  to  s^  that  evii  has  been 
provad  agaiDst  him  here.  And  howinnebis 
there  ia  bis  conduct  toward  and  for  bis  eoua- 
try  that  tip  to  this  period  of  division  comibonds 
itself  not  only  to  ^onr  but  to  the  approval 
and  appianse  of  his  countrymen  ?  I  do  not 
insist  npon  this  topic;  but  1  ask  you  to  agree 
with  me  in  this:  that  his  personal  traits  of 
eharacter  tmd  the  oirearastances  of  his  eareor 
have  made  him  ia  oninion  what  ho  is:  without 
iearnittg,  as  it  is  said  by  his  bit>|;rspher8,  never 
luMriag  enjoyed  a  day's  schooling  in  his  life, 
devoted  always  to  sooh  energetic  pursuits  in 
the  serviee  of  the  State  as  oommenoed  him  to 
the  iiivar  of  his  follow- citizens  and  rwsed  him 
rtep  by  step  through  aH  the  gradations  of  the 
public  service,  and  in  every  trial  of  fideli^  to 
his  origin  and  to  the  common  interests  proved 
fttitkAiT,  struggling  idwsys  in  his  public  life 
against  the  aristocratio  influences  and  opp res- 
siona  which  domineered  so  nnicbtathe  section 
of  country  from  which  he  came.  Howasalwnys 
feithfel  to  the  coatmon  interest  of  the  common 
people,  and  carried  by  his  aid  and  efforts  as 
much  as  any  eoe  else  the  popahn:  measure  of 
the  homestead  act  against  the  sondiern  policy 
and  the  aristocratio  purposes  of  the  governing 
iutarests  of  the  South.      •» 

And  I  ask  you  to  notic*  yurt,  bred  in  a 
sehool  of  Teanassos  Deiaaaratio  politice,  he 
had  always  learned  to  b«Ai*we  that  th«  Conati- 
tation  ranst  and  sboald  be  preasrvad;  and  I 
ask  you  to  recognise  that  when  it  was  in  peril, 
"'had  aH  men  strath  of  a  certain  Hne  tooic  np 
arms  gainst  it,  aad  all  men  north  ought  to 
have  takea  up  arms  in  politics  or  in  war  for 
it,  he  loved  the  aoantry  and  the  Constitution 
mora  Uian  he  loved  his  aaatioB  and  the  glories 
Aat  ware  protaissd  by  the  e^l  spirits  of  the 
rabellioa.  I  ask  yoa  wfaathor  he  was  not  as 
firm  in  his  devotion  to  the  Ooastitatien  wbea 
ho  said,  ia  Deeemhor,  1860: 

""nien  let  ns  stand  b7  tbe  Constltation ;  and,  in 
savins  the  Unian,  w*  save  tUa,  the  graatast  QonrB- 
ment  on  urth." 

And  whether,  after  the  battle  of  Bull  Baa, 
he  did  not  ahg^  as  great  ao  adheaioa  to  the 
Constibitioo  whaa  h«  said: 

"The  Caaatitatlaa— wUahli  basad  on  »riB«i|it«a 
imouitaUe,  and  uson  whiah  rest  (ha  rishM  of  OMa 

and  the  hopes  ana  expectations  of  those  who  love 
fireedora  thronchont  tbe  civilized  world— must  he 
maiatatosd." 

He  is  no  rhetorician  and  no  theorist,  no 
sophist  aad  no  philosopher.  The  Conttitntion 
is  to  him  lite  only  politieri  hook  that  he  reads. 
The  Constitution  is  to  him  the  only  great  au- 
tinrity  wWdi  he  obeys.  His  mind  may  not 
oKpaad ;  Ins  views  may  not  be  so  plastic  as 
those  of  many  of  his  coantrymen ;  he  may  not 
thsnk  w«  have  outttted  the  Constitution,  and  lie 
■M^  aot  be  able  to  embrace  the  Declaration  of 
ladepeadeaee  as  superior  and  predominant  to 
it.  Bat  to  the  Constitution  he  adheres.  Foi 
it  and  under  it  be  has  setred  the  State  from 
boyhood  up,  labored  for,  loved  it  For  it  he 
has  stood  ia  anas  agaiost  th*  frowns  of  a  Sen' 
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•te;  for  it  h«  ht*  etooi  in  nimn  tmakwnt  the 
NbeUioa8  forc«a  of  the  «a««r;  aad  to  it  ke 
W  bowed  three  times  a  4aj  with  •  more  ihaa 
eastern  devotion. 

▲ml  when  I  have  heard  drawn  from  the  put 
oaeee  of  tatpeaehBent  and  atteatpta  at^epoti- 
tion.  Mid  five  hnaired  years  Imt*  been  ipoken 
^aa  farniaiiiDg  thepre«edeateexploNd  by  the 
honorable  Masagera,  I  have  tkoogiit  thej  foqiid 
ma  oaaa  where  aoe  waa  impeached  for  aheyiaff 
a  highar  daly  lathba  thaa  a  wtitteii  law  regarded 
aa  NMgmwt  to  it,  aod  yet,  fiuniliar  to  every 
ehild  ta  thiaeoBotryf  aa  w«l  aa  to  every  scholar, 
•  MMedeat  aacb  elder  eoaaea  maeh  nearer  to 
thia  ampeetad  eBtangleweat.  Wheotheprioees 
came  to  king  Daiiaa  aad  adrad  that  a  law 
ahoald  be  aiade  that  "whaaeever  ^mII  aak 
any  nrtitiaa ' '  '  for  thirty  day  a,  save  of  tbee,  O 
kia^,  he  shall  b*  oaat  iato  the  dea  of  Koas; " 
maa  whea  the  plea  waa  made  that  "  the  law  ef 
the  Modes  aodPersiaBis  altareth  not."  and  the 
■Maiator  of  that  day,  the  grmt  heaa  aad  man- 
ager of  the  affitim  of  the  aaopire,  was  foand  still 
to  vaintaio  hia  devo^n  to  the  aaperior  law, 
which'  made  aa  iafraetioa  of  the  lower  law, 
then  was  the  case  when  the  ^ocstioa  was 
whether  the  power  to  which  he  had  beea  obe- 
dient was  aaeqoate  to  his  proteetion  agaiast 
the  power  that  he  bad  disobeyed ;  and  now  the 
questioD  is  whether  the  Coostitatioa  is  ade- 
qoato  to  the  protection  of  the  President  for  his 
olisdieace  to  it  against  a  law  that  the  princes 
have  ordaiaed  that  seeks  to  assert  itself  against 
it.  The  resalt  of  that  inupeaebmeot  we  all 
know,  and  the  protection  of  the  higher  power 
was  not  withheld  from  the  obedient  servant. 

The  honorable  Manager,  [Mr.  Wilbos,]  in 
tba  veiy  interesting  and  valuable  report  of  the 
mioerity  of  the  Judiciary  Coanmittee,  enter- 
tains and  warns,  the  Houa«  of  the  fato  of  iai- 
peachment  as  taraiag  always  upon  those  who 
werereadjf  with  its  sue  and  sword  to  destroy. 
He  gives,  in  the  laa^nage  of  Lord  Caernarvon 
on  Lord  Danby's  trial,  a  history  of  the  whole 
force  of  them,  and  everybody  is  turned  against 
in  his  turn  Ibat  draws  this  sword.  In  this 
older  case  that  I  have  referred  to  you  may 
remember  in  the  brief  narrative  that  we  bare 
a  history  «f  the  aeqoel  of  the  iupeachers : 

"And  thm  broiiaht  tboM  men  wkieb  had  aeeaaed 
Daniel,  and  thev  eaat  them  into  the  don  of  Hone, 
them,  their  iniilareo.  and  their  wires;  and  the  Hooa 
hod  the  mastery  of  tbem.  aad  brake  all  their  boaes 
is  piesesor  ever  th  w  eame  at  the  bottom  of  the  den." 

This,  then.  Senators,  is  an  issue  net  of  p«- 
liUoal  bat  of  persoaal  guilt  within  the  limits  of 
the  eharga  and  within  tha  liosita  of  the  proof. 
Whoever  decides  it  auist  so  decide,  and  mast 
decide  npea  that  reaponaibility  which  belei^ 
to  aa  innietinn  of  aetaal  sad  real  pooiahment 
npon  the  reapendant.  We  all  hola  one  or  the 
•th«r  in  trast;  and  when  the  naterat  life  is 
taken  he  who  framed  itdeotao^  *'  Wbnais 
thy  brother?"  and  when  under  oar  fmnia  of 
Oovernaaant,  whereby  the  cfeatbn  of  all  de- 
partmenta  proeeeda  from  the  people  which 
breathes  into  these  departBMnts,  exaaalSvoaad 
jadicial,  the  breath  of  life,  whose  fovor  isyonrs 
aa  wall  as  tiio  President's  coatiaaing  force  aad 
strength,  asks  of  yon,  as  your  senteiige  is  pro- 
anlgatad,  "  Where  is  thf  brother  in  this  Oov- 
ematoot  who*  we  eraatad  -  and  nraintained 
alive  7"  no  answer  «nn  b«  fiv«a  that  will  aat- 
iafy  them  or  wHI  aa^fy  yon,  aalaaa  it  be  in 
troth  and  in  fact  that  for  his  guilt  he  Vas  slain 
bjr  the  sword  of  Constitution  upon  the  alter  of 
Justice.  If  that  be  the  answer  yon  are  ae- 
4«it ;  he  ia  coodemaed )  aad  the  Conatttotion 
haa  triumphed,  for  he  has  disobeyed  aad  not 
obeyed  it,  and  yea  have  obeyed  and  not  dis- 
obeyed it. 

Power  does  not  always  sway  and  swing  from 
the  same  center.  I  have  aeeo  great  ehaages 
•md  great  evils  come  from  this  matter  of  nn- 
constitotioaal  laws  aot  attended  t»  aa  aneoa- 
atilutional,  but  aeaerted,  aad  prevalliat,  tao^ 
against  the  Coastitotion,  till  at  last  the  power 
of  the  Constitolion  took  other  form  than  that 
of  peaeefal,  judicial  determtBalioa  and  oxoca- 
tion.  1  will  pot  some  iastances  of  the  wioked- 
neaa  of  diaoheyiag  wiBanatitntionsI  lava  and 


ot  tha  tnnraph  wto  maintained  it  to  be  right 
aad  proper. 

i  knew  a  eaae  jrhem  Ae  State  of  Qooi^ 
nndertook  to  make  it  penad  for  a  Christian  mis- 
sionary to  preach  the  gospel  to  the  Indians, 
and  I  knew  by  lAoae  advice  the  missiODary 
determimd  that  he  wonki  preaeh  the  'goepal 
and  not  obey  the  law  of  Georgia,  on  the  aarar- 
anoe  that  the  Coastitutioa  of  the  United  States 
wonld  bear  him  oat  in  it;  and  the  missioaory, 
as  gentle  as  a  woman,  but  aa  firm  aa  wary  free 
eitizMi  of  the  United  States  eaght  to  be,  kept 
on  the  teaching  to  the  Chetohoes. 

Aad  I  knew  tbe  great  leader  of  Aa  moral 
and  religiooa  aentiment  of  the  United  States, 
who,  repreasnting  ia  this  body,  and  by  the  same 
name  and  of  the  bloud  of  one  of  ite  distin- 
gnisbed  Senators  now,  [Mr.  FRSLnroaoYSSH,] 
the  Stote  of  New  Jersey,  tried  hard  to  save  his 
eonntry  from  ^e  degradation  of  tbe  oppression 
of  the  Indians  at  the  instance  of  the  banghty 
phmters  of  Georgia.  The  Sopvsmo  Court  of 
the  United  States  held  the  law  nDooostitolional 
and  issued  ite  mandate,  and  the  State  of  Q««r- 
gia  laughed  at  it  and  kept  the  missionary  in 
prison,  and  Chief  Jnstico  Maasball  and  Jadge 
Story  and  their  eoUeagaes  hni^  their  heads  at 
the  want  of  power  in  the  Cooatitution  to  main- 
tain the  depnrtmento  of  it.  Bat  tbe  war  came, 
aad  as  from  the  clouds  from  Lookout  Monnt- 
ain  swooping  down  apoo  Missionary  Ridge  the 
tbuadecs  of  the  violated  ConatitatioB  of  tbe 
United  States  and  tbe  lightnings  of  ite  power 
over  tbe  still  home  of  the  missionGur  Woreea- 
tor  and  the  grave  of  the  missionary  Worcester 
tOMght  the  State  of  Oeorgia  what  eomes  of  vio- 
lating the  Coastitotion  of  tlw  United  States. 

I  have  seen  an  honMed  dtiaen  of  the  State 
of  Massacbasette,  in  behalf  of  ks  colored  sea- 
men, seek  to  make  a  ease  by  visiting  Soath 
Carolina  to  extend  over  these  poor  and  feeble 
people  the  protection  o(  ■  the  Coostitotion  of 
the  United  States.  I  have  seen  bira  attended 
by  a  daughter  aad  grandchild  of  a  signer  of 
too  DeelaratioH  of  Independence  aad  a  fWuaer 
of  the  CoBStitetion,  who  mi^t  be  sapposed  to 
have  a  right  to  its  proteetion,  driven  by  the 
power  of  Charleston  aad  the  power  of  South 
Carolina,  aad  the  mob  and  the  gentlemen 
alike,  out  of  that  State  and  prevented  from 
making  a  case  to  take  to  the  Saprome  Coart  to 
assert  the  protection  of  the  Coaatilntion.  And 
I  have  lived  to  see  the  eaae  thos  made  op  de- 
tormined  that  if  the  Maaaaehaaetta  seamen,  for 
the  support  of  slavesy,  eonld  not  have  a  ease 
made  up,  then  slavmr  moat  oeasa;  and  I  have 
lived  to  aea  a  grant  oaptasn  of  our  armies,  a 
general  of  the  naate  aad  blood  of  Sherman, 
sweep  his  tenqteataoas  wnr  feeam  tha  mountain 
to  tM  sea,  and  retoraing  horn*  trample  the 
State  of  8o«^  Carolina  beoeath  the  tread  ^ 
his  soldieiry ;  and  I  have  theaght  that  the  Coa- 
stitotion ot  the  United  Stntes  had  some  pro- 
cesses stronger  than  civil  mandates  that  no 
resistance  coald  meot.  I  do  not  think  the 
people  of  Massachusetts  suppose  that  efforta  to 
set  aside  nnconatitatioaal  laws  and  to  make  oases 
for  tha  Sapieme  Court  of  the  United  States, 
are  so  wicked  as  is  nraed  hero  by  aosaa  of  its 
representatives ;  and  I  believe  that  if  we  can- 
not be  taught  by  the  lesaoas  we  have  learned 
of  obediense  to  the  Coa^totioa  in  peaoefal 
methods  of  finding  oat  ite  moawing,  we  shall 
yet  need  to  reoaivo  aomo  other  ioatroctiaa  on 
tiwaulQeet. 

The  atreagth  of  every  system  is  in  ite  weak- 
oat  part  .^aa  for  that  role?  But  when  the 
weakeat  part  breaks,  the  wbela  ia  broken. 
The  ^alMlata  alip  the  ahip  when  the  weak 
linkUSifc  aad  the  ship  femiders.  The  body 
foilifW>  the  weak  foDOtien  is  vitidly  attnoked ; 
and  so  with  every  straeture,  social  and  politieal, 
ttto  w^rihtpoint  is  the  point  of  danger,  and  the 
weak  peiM  of  the  Constita  tion  is  now  before  yon 
ia  the  mainteoanee  of  the  coordination  of  the 
departments  of  the  Goverament,  and  if  oae 
cannot  be  kept  from  devouring  another  then 
the  experiment  of  onr  aooestois  will  foil.  They 
attempted  to  iaterpoao  jnatice.  If  that  foils, 
whnt  can  eadore? 


We  have  -cone  all  at  onee  to  the  great  ex- 
periences and  trials  of «  full-grown  nation,  all 
of  which  we  thoeght  we  should  escape.  We 
never  dreamed  that  an  instructed  and  eqnnl 
people,  with  freedom  in  every  form,  with  a 
Government  yielding  to  tbe  tonch  of  popular 
will  no  readily,  ever  would  'come  to  the  triab 
of  force  against  it.  We  never  thonght'  that 
what  other  systems  from  oppression  had  devel- 
oped— civil  war — wonld  be  onr  fote  without  op- 
pression. We  never  thought  that  the  remedv 
to  ^  rid  of  a  despotic  ruler  fixed  by  a  Consti- 
tution against  tbe  will  of  tbe  people,  wonld  ever 
bring  assassination  into  our  political  experi- 
ence. We  Be\'er  thought  that  political  diSier- 
enoesonderan  elective  Presidency  wonld  bring 
ia  array  tbe  departmente  of  the  Government 
against  one  anotherto  anticipate  by  ten  months 
the  operation  of  the  regular  election.  And 
yet  we  take  them  all,  one  after  another,  and 
we  take  tbem  (because  we  have  grown  to  the 
foil  vigor  of  manhood,  when  the  strong  passions 
and  intereste  that  have  destroyed  other  nations, 
composed  of  human  nature  Kke  ourselves, 
have  overthroirn  them.  But  we  hare  met  by 
the  powers  of  the  Gonstitntion  these  great 
dannrs — prophesied  when  they  wonld  nnse  as 
likely  to  be  onr  doom — the  distractions  of  civil 
strife,  the  exhaustions  of  powerfol  war,  (he 
intervention  of  tbe  regularity  of  power  through 
tbe  violence  of  assassination.  We  conld  sum- 
mon from  the  people  a  milHon  of  men  and 
iaexhaostible  treasure  to  help  the  Constitution 
ia  ite  time  of  need.  Can  we  summon  now  re- 
sources enough  of  civil  prudence  and  of  restraint 
of  passion  to  carry  us  through  this  trial  so  that 
whatever  result  may  follow,  in  whatever  form, 
the  people  may  feel  that  the  Constitation  haa 
receiveanowonnd?  To  this  court,  tiie  last  and 
best  resort forthis determination,  ttistobeieft. 
And  Oh,  if  you  eouM  only  earty  yourselves 
back  to  the  spirit  and  the  purpose  and  the 
wisdom  and  the  courage  of  the  framers  of  the 
Government,  how  safe  ^wonld  it  be  in  yoor 
hands  I  How  safe  is  it  now  in  your  bands,  for 
you  who  have  entered  into  tbeirlabors  will  see 
to  it  that  the  structure  of  your  work  comports 
in  durability  and  excellency  with  theirs.  In- 
deed, 80  familiar  has  the  course  of  the  srgu- 
ssent  made  as  with  the  names  of  the  men  of 
the  Convention  and  of  the  First  Congress  that 
I  conld  sometimes  seem  to  think  that  the  pres- 
ence even  of  the  Chief  Justice  iras  replaced 
by  tbe  serene  majesty  of  Washington,  and  that 
from  Massachusetts  w«  had  Adams  and  Ames, 
from  Connecticut  Sherman  and  EiHaworth,  froai , 
New  Jersey  Paterson  and  Bondinot,  and  fRMh 
Now  York  Hamilton  and  Benson,  and  that  they 
were  to^termine  this  case  for  as.  Act,  then, 
as  if  ander  this  serene  and  majestie  preaenoe 
your  deliberations  were  to  be  eonductea  to  their 
.jleseand  the  Constitution- was  to  come  ontfrom 
the  watehfol  soKcHude  eif  'tiiese  great  ^nard- 
iaas  of  it  as  if  from  tiielr  own  judgment  ra  thb 
high  court  of  impeachment. 

Mr.  POME  ROY.  I  move  that  the  Senate 
take'  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  at  tbe  expi- 
ration of  the  recess  the  Chief  Jnsdce  resumed 
the  cl^ir  and  called  the  Senate  to  order. 

Mr.  Stanbery  appeared  with  the  coanael  for 
the  respondent. 

Mr.  SHERMAN.  I  move  a  call  of  the 
Senate. 

The  motion  was  Agreed  toj  and  the  roll  of  ' 
Senators  was  called. 

The  CHIEF  JUSTICE.  Forty  Senators 
have  answered  to  their  names.  Senators  will 
please  give  their  attention.  The  cooosal  for 
tbe  President  will  proceed. 

Hen.  HENRY  STANBBRY,  on  bdialf  of 
the  respondent,  addreseed  th«  Senate  as  fol- 
lows! 

Mr.  Chief  Justice  and  Senators,  it  may  ae«B 
aa  act  of  indtsoretion  almost  amontttfow  to 
temority  that  in  my  present  state  of  benKh  I 
should  attempt  tbe  grieat  labor  of  thia  onae.  I 
feel  that  in  my  beat  eatate  I  coald  hardly  attMH 
l»  tho  height  of  «ko  groat  nrgameM.     CareAd 
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fitaendi  Lava  adfiasd  m««gain<tit.  My  watch- 
ful physician  has  yielded  a  half  relactaat  con- 
tent to  my  request,  accompanied  viLh  many  a 
caution  that  1  fear  I  shall  not  observe,  out, 
Senators,  an  irresistible  ii^puU*  hurries  me 
forward.  The  flesh  indeed  is  weak ;  the  spirit 
IS  wilting.  Unseen  and  friendly  bands  seem  to 
wpport  we.  Voices  inaudible  to  all  others,  I 
pear,  or  seem  to  hear.  Xbey  whisper  words  of 
consolation,  of  hope,  ofcoundeoce.  They  say, 
or  seem  to  say  to  me,  "  Feeble  champion  of  the 
right,  hold  not  back ;  remember  that  the  race 
is  net  alwayx  to  the  swift  nor  the  battle  to  the 
strong ;  remember  in  a  just  cange  a  single  peb- 
ble from  the  brook  was  enough  ia  the  sling  of 
the  young  shepherd." 

Senators,  in  all  our  history  as  a  people, 
fierer  before  have  the  three  great  departments 
of  the  Government  been  brought  on  the  scene 
together  for  such  an  occasian  as  this.  W« 
have  had  party  strifes  in  our  histou  before. 
)Iany  a  time  the  executive  and  Kislative 
departments  have  been  in  fierce  and  bitter 
antagonism.  Many  a  time  before  a  favorite 
legislative  policy  has  been  thwarted  and  de- 
feated by  the  pei'sislent  and  obstinate  efforts 
of  an  Executive.  Many  a  time  before  ex- 
treme party  men  have  advised  a  resort  to 
impeachment.  Even  as  far  back  as  the  time 
of  VVashiuglon  his  grand  and  tranquil  soul  was 
disturbed  m  that_  noted  year,  naU,  when  he 
stood  in  antagonism  with  a.  majority  in  the 
House  of  Bepresentatives  upon  that  iamons 
British  treaty,  when,  upon  their  demand,  he 
refused  to  surrender  the  correspondence,  im- 
peachment by  the  bad  men  of  the  party  was 
^ea  threatened.  So,  too,  in  many  a  sahsa- 
quenl  day  of  our  party  contests.  Oftentimes 
ill  the  remembrance  of  men  not  older  than 
myself,  oftentimes  when  to  accomplish  the 
purposes  of  the  party  tliere  seemed  to  be  this 
aray  and  no  other  way  have  we  heard  this  same 
advice  given,  "  This  is  the  remedy  to  follow;" 
but,  happily  for  us,  such  bad  counsels  never 
heretofore  have  prevailed. 

This  andoubledty  is  a  remedy  wilhia  the 
oontemplatioQ  of  theCoustitution,  a  rems^  for 
a  great  uiischief.  Our  wise  forefathers  saw 
that  a  time  might  come,  an  emergency  might 
happen  when  nothing  but  the  removal  of  the 
Chief  Magistrate  could  save  the  uatioB  ;  but 
they  never  made  it  to  be  used  for  party  pur- 

Soses.  Has  the  time  come  now  ?  Has,  after 
le  lapse  of  eighty  years,  the  time  at  last  come 
when  this  extreme  remedy  of  the  Coitstilutwn 
anist  be  ai^lied  ?  If  so,  all  ju  jt  a«u  will  say, 
'  amen.  But  if,  on  the  contrary,  bad  advice  has 
at  last  prevailed,  if  this  is  a  step  at  last  in  the 
interests  of  party,  carried  by  the  bad  advica  of 
the  worst  men  of  the  jiarty,  if  at  last  this  great 
and  august  tribunal  is  to  be  degraded  to  car^ 
out  a  parly  purpose.  Oh,  then,  there  remains  a 
day  ot  reuibutiuu  for  every  man  that  partici- 
uates  in  this  great  wrong,  sure  to  coma,  uor 
loDg  to  be  delayed. 

But  let  me  not  anticipate  the  character  of 
the  case.  Let  us  look  at  it  as  it  develops 
itselil  i  listened  with  great  attention  to  tbe 
persistent  efforts  of  my  learned  friends,  the 
Managers,  to  convince  you,  Senators,  that  yoa 
are  not  sitting  in  a  judicial  capacity,  that  all 
the  ordinary  forms  in  the  administration  of 
Justice  are  laid  aside.  They  told  you  again 
and  agaiu  there,  was  no  right  of  challenge  hflf  ^ 
What  if  there  was  not?  Ah,  does  not  your 
duty  tbenbecomethe  more  solemn,  your  obliga- 
tion the  stronger  to  take  care  wheu  the  accused 
eannot  protect  himself  that  you  will  protect 
turn?  W ilhth^  greatest  care  and  parseveraoca 
they  strike  out  all  the  forms  that  pertains  to 
Jadieial  proceeding.;  they  say  they  do  not  be- 
tonc  loere.  What  if  the;^  do  not  7  What  is  that 
to  you.  Senators,  who  with  your  upraised  hands 
have  invoked  your  God  to  witness  that  you 
will  impartially  try  and  decide  this  case?  What 
»rtt  thase  forms  to  yo«  ?  £trike  theca  all  oat, 
K^d  deeper  and  de^er  that  oath  strikes  ip. 

It  is  the  habit  of  the  advocate  to  magnify  his 
casa;  bat  this  case  bast  speaks  for  itself.  Vor 
the  nrst  time  in  our  political  «zislanaai  tiia 
&ree  great  departments  of  our  GoTeraoMBt  act 
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bMafktaponthaaaeootQgatber)  tfaaHoosaaf 
Eepresentatives  as  the  aocosers ;  the  Praeidant 
of  the  United  States  as  theaccosed ;  the  judi- 
ciary department,  repieaented  by  its  head,  in 
tbepersonof  tbe  Chief  justice;  and  thaSenate 
of  the  United  States  as  tbe  tribunal  to  hear  th« 
accusation  aed  Uie  defense,  and  to  rendar  the 
final,  judgment.  The  CojiBtitutian  haa  antici- 
paited  that  so  extreme  a  remedy  as  this  aigbt 
ba  nuoasaary,  even  in  the  case  of  tbe  higMtt 
officer  of  the  Government.  It  was  seen  tbotit 
waa  a  dangerous  power  to  give  one  departmeat 
to  be  used  at^inst  another  departmMit.  Yet, 
it  wa«  aatieipatad  tbatan  emargaw^  might  aciaa 
in  which  nothing  bat  such  a  powar  couM  ba 
effeetnal  to  preaarve  the  liapablie.  Happily 
for  the  eighty  years  of  our  palilical  axiateaM 
which  have  passad  ao  such  a«>«rgsn«y  haa 
hitherto  arisan.  During  that  tima  w*  ham 
witoeaaad  the  fiereast  oonteats  of  party.  Again 
aad  again-  tha  eKecutive  and  tbe  leg isiaisva  da. 
partmeata  luure  baaa  in  open  aad  bttieraatag- 
eaisnu  A  farorita  la^lative  policy  haa  more 
than  once  b«ai>  defeated  by  tbe  obstiaata  and 
determined  resilUuMe  of  the  President,  wpen 
some  of  the  gravest  and  mast  important  lasnas 
that  we  have  ever  had,  or  are  ever  likaiy  to 
have.  Tha  preeideotial  policy  aad  tbe  iegia- 
lative  policy  have  stood  ia  direet  aBtagoiiiaai. 
Daring  all  that  lioM  this  fearful  power  was  i« 
the  hands  of  tha  legislative  departmont,  awd 
mere  thaa  onoe  a  rMOH  ta  it  baa  bsee  advised 
by  extreme  party  asen  as  a  sara  remedy  for 
party  porposaa;  but,  happily,  ihatevil  hitbatto 
baa  not  come  upon  as. 

What  new  and  aohaard  of  oondsMtt  by  a 
Prasideat  haa  ai  laat  made  a  raaoct  to  this 
axtreme  remedy  unavoidable?  What  presi- 
dential acta  ha*a  ba|i(>*Bad  ao  flagraat  that  all 
jast  aien  of  all  parties  are  reardy  to  say  "tbe 
time  baa  coa«  when  the  nuaehief  luis  beca 
cowMtttad ;  tbe  evil  ia  at  work  so  attanaoDa 
and  ao  preaaing  that  ia  the  last  year  aChis  term 
of  offioe  it  isaotaafoto  MMittheeosaiaf  aetsaa 
of  tha  people  ?"  If  saahaeaae.lMM  happened, 
all  beaerable  aad  jaa*  asaa  of  aU  parties  will 
say  amen ;  bus  i^  on  the  contrary,  it  shoald 
appear  that  this  fearfal  powar  has  at  laat  been 
d^radad  and  parvertad  to  tbe  uae  of  a  pavty; 
if  il  appaara  that  at  last  bad  8dvioe,ofteaoeANra 
given  by  the  bad  men  of  party,  has  f— d  ac- 
ceptance, thia  gnat  tribunal  of  Jnstieev  now 
regarded  with  so  «««h  awe,  will  apoadilyeome 
to  ba  eoaaidered  aa-a  Monatroas  ahan.  If  k 
should  ba  foaad  to  be  the  willing  instmaeat  to 
carry  out  the  parpoaaa  of  ita  party,  tben  'thaea 
raisaiD8foritaa«C»r  every  onaef  its  nieusbMB 
who  TNHticipBtes  in  the  great  wrong  a  day  of 
awful  retribution  aure  to  eoaie  nor  long  to  be 
delafcd.  But  I  wilt  not  aotieipate  nor  speak 
further  of  tbe  aase  itself  until  its  true  feataraa 
ara  tally  developed. 

1WB  aattobas. 

I  now  proceed'  to  a  coaaidMatian  of  Ae 
artielaa  of  impaaafaoiant : 

Th^  at*  aieren  in  namber.  Nma  of  than 
charfge  acta  whi«h  ara  alleged  to  amomt  to  a 
high  mudem«»H»r  in  office.  The  otfa«r  two* 
namely,  th«/our<A  and  tixlh,  eharg«aet«  whteh 
ara  alleged  to  amouattoai^gMkci'MtaiM  ly^loa. 
It  aeams  to  be  taken  tat  granted  that,  in  the 
phrase  used  ia  the  Coaatitation,  *'«th«r  high 
Crimea  and  roisdciBeanors,"  tbe  tarn  M^  is 
properly  appltaable  aa  wall  to  misdaaManora  aa 
to  crimes. 

The  aota  all^«d  in  the  aleran  artidea  as 
amounting  to  high  mitdaBeanors  or  high 
crimes  are  aa  follows : 

In  article  one,  the  issuing  of  the  arder  of 
Fabrmary  21, 1868,  addraaaed  to  Staaton,  "  far 
the  removal "  of  Stanton  from  afiea,  with  in- 
taat  to  violate  the  tenaro-of-offioa  act  and  the 
ConatUatioc  of  tha  Uaitad  Stataa,  aad  to  •». 
IBOva  Stanton. 

In  artiola  two,  tha  iaanng  and  deKv*ri«g  to 
Thowas  of  the  latierof  anthoricy  af  ^braaiy 
21,  1868,  addraseed  to  Thamas,  with  iuteat  to 
vi(^ate  tb«  Ooastitation  of  the  Uatted  States 
•od  the  teauro-of-ofiea  «ot.     ' 

In  article  three,  tbe  appointing'  of  Tbut— a 
by  tlw  httm.adimm^  «e  him  of  tba  filst  «C 


WtkmtBf}  1868,  to  ba  8e«retary  of  War  ad  in- 
Uffim,  with  intent  to  violate  tbe  Oonstitntion 
of  the  United  States. 

In  aitislo  four,  conspiring  with  Thomas  with 
intent,  by  intimidation  and  threats,  to  hinder 
Stanton  from  holding  bis  olBce,  in  violation  of 
the  Cousdtution  of  tlie  United  States  and  the 
coBspiraoy  act  of  July  81,  1801. 

In  article  five,  ooHspiring  with  Thomas  to 
hinder  tha  eaecution  of  the  teflare-«f-office  act, 
aad,  in  pursuance  of  the  e<Arapiraoy,  attempt- 
ing to  prevent  Stanton  from  holding  his  office. 

In  article  six,  conspiring  with  I'homss  to 
seize  by  fwea  the  property  of  the  United  States 
in  tbe  War  Department,  then  i«  Stonton'scaa- 
tody,  contrary  to  the  conspiracy  act  of  1861, 
aad  with  iMeot  to  vielate  tbe  tenore-of  ofiBee 
act. 

In  article  seven,  eoDspiring  with  Thomas 
with' intent  te  seize  the  propei^y  of  the  United 
States  in  Stanton's  custody,  with  intent  to  vio- 
late tha  tOMHre^of-oBice  act. 

In  article  eight,  issainf  and  delivering  to 
TbooNis  tbe  letter  of  astfaorityof  Febraary  21, 
1868,  with  intent  to  control  the  disbuTseaients 
«<.th*  money  approprinted  for  the  military 
service  and  for  the  War  Department,  contrary 
to  tbe  tennre-of-offiee  act  and  UieCenstitation 
of  tha  United  States,  and  with  intent  to  vio- 
late tha  tenare-of-oliee  act. 

In  article  nine,  declaring  to  General  Kraory 
that  the  second  section  of  the  Army  appropri- 
ation act  of  March  2,  1887,  providing  that 
orders' for  military  operations  iaaned  by  the 
President  or  Saeretaf^  of  War  abouM  be  isaned 
through  the  General  of  the  Army,  was  unoon- 
atitutional  and  in  contravention  of  Emory'* 
eommiaaion,  with  intent  to  induce  Emery  te 
t>bay  aoeh  orders  as  the  Prmident  might  give 
him  direetly  and  not  through  tbe  Genenil  of 
the  Army,  mih  intent  te  enable  the  President 
to  prevent  the  exeention  of  the  tcnure-of-office 
act,  an<t  with  intent  to  prevent  Stanton  irom 
holding  his  office. 

In  artiele  ten,  that,  with  intent  to  bring  in 
disgrace  and  contempt  the  Congress  of  tbe 
United  States  and  the  several  braneltes  thereof, 
and  to  exsite  the  odium  of  the  peopla  against 
Congress  and  the  laws  by  rt  enaerted,  he  made 
three  public  addressee,  one  at  the  Execntive 
Mansion  on  tbe  I8th  of  Augott,  1866,  one  nt 
devahmd  on  the  8d  of  September,  1866,  nud 
one  art  St.  Louis  on  the  8th  of  September,  1866, 
which  speeches  are  alleged  to  be  peculiarly  in- 
daoent  and  nnbecemiiig  in  tbe  Chief  Magistrate 
of  the  Uinted  States,  and  by  means  thereof  the 
PreeideFnt  broaght  his  office  into  contempt, 
ridmle,  and  diegraee,  and  thereby  committed 
and  was  gailty  of  a  Mgh  mtsdemeanor  in  office. 

Jn  article  eleven,  that,  by  tbe  same  speech 
made  on  tbe  18th  of  Angimt,  at  the  Executive 
Mansion,  he  did,  in  violatton  of  the  Constita- 
tion,  attempt  to  prevent  the  execution  of  the 
tenure-of-elGce  act,  by  unlawfully  contriving 
means  to  prevent  Stanton  from  rcsnming  the 
office  of  Secretary  for  the  Departmentof  War, 
after  tlia  refosal  of  the  Senate  to  concsr  in  hia 
lospenaien,  and  by  nnlawfally  contriving  and 
attempting  to  contrive  means  to  prevent  the 
exeention  of  the  act  making  appropriations 
f0r  the  mpport  of  the  Armg,  passed  March  2, 
1807,  aitd  to  prevent  the  exeention  of  the  aa 
to  provMefor  tha  more  effkient  goeemmeHi  of 
tike  rtibH  State*,  passed  March  2,  1867. 

It  wiU  be  aeen  that  all  of  these  articles,  except 
Ae  tenth,  charee  vtoialioiM  either  of  the  Oon- 
stitntion of  tbe  United  States,  of  the  tennre-of* 
ofiioe  act,  of  the  eenspimey  act  of  1861,  of  the 
military  aipproprialion  act  of  1867,  or  of  the 
neonatruehonactof  March  2, 1867.  The  tenth 
MMe,  which  is  ibnnded  en  the  three  speeches 
of  the  President,  does  not  charge  a  violatioh 
either  of  ^  Constitution  of  the  United  States 
orofanyaotofOongress.  Five  of  these  articles 
oharge  a  violation  of  the  Constitution,  te  wit, 
articles  one,  two,  three,  fonr,  and  eight.  Seven 
of  the  articles  charge  violations  of  the  tenure- 
of-office  act,  to  wit,  articles  one,  two,  five,  six, 
aeven,  eight,  nine,  and  eleven.  Two  of  the 
artiolea  «arge  a  violntioa  of  the  conspiracfy 
•ataflMl,  MWitiaMitiotfiwriuidBix.  Two 
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of  them  cbai^e  violalions  of  the  Mipro^istioB 
act  of  March  ^,  1867,  to  wit,  ariiclea  otoa  and 
eleven.  One  only  charges  a  violation  of  tb« 
reuouKtructiou  act  of  March  2,  1807,  and  that 
is  article  eleven. 

We  see,  theu,  that  fouc  statutes  of  the  Uni- 
ted States  are  alleged  to  have  been  violat«d. 
Three  of  these  provide  for  penalties  for  their 
violation,  that  is  to  say,  the  tenure-of-office 
act,  the  conspiracy  act  of  1861,  and  the  mili- 
tary appropriation  act  of  March  2,  1867.  The 
violation  of  the  tenure-of-ollice  act  is  declared 
br  the  act  itself  to  be  a  "high  misdemeanor." 
The  violation  of  the  conspiracy  act  is  declared 
to  be  "a  hi^h  crime."  The  violation  of  the 
second  section  of  the'  military  appropriation 
act  is  declared  to  be  simply  "a  misdemeanor 
in  office." 

It  will  be  observed  that  the  iirst  eight  arti- 
cles all  relate  to  the  War  Department,  and  to 
that  alone.  Article  one  sets  out  an  attempted 
removal  of  the  head  of  that  Department.  Three 
others  relate  to  the  ad  iiUenia  appointment  of 
Thomas  to  be  acting  Secretary  of  that  Depart- 
ment. The  four  others  relate  to  conspiracies 
to.  prevent  Stanton  from  holding  his  officeJks 
Secretary  for  the  Department  of  War,  or  to 
seize  the  public  property  in  that  Department, 
or  to  control  the  diaoorsements  of  nioneys  ap- 
propriated for  the  services  of  that  Department, 
^ow,  first  of  all,  it  must  not  escape  notice 
that  these  articles  are  founded  upon  the  ex- 
press averment  that  from  the  moment  of  his 
reinstatement  on  the  non-concurreoca  of  the 
Senate  Mr.  Stanton  became  the  lawful  Secre- 
tary for  that  Department;  that,  upon  such 
order  of  the  Senate,  he  at  once  entered  into 
possession  of  the  War  Department  and  into 
the  lawful  exercise  of  its  duties  as  Secretary, 
ajid  that  np  to  the  date  of  tlie  articles  of  iitt- 
peachmetit  that  lawful  right  and  actual  posses- 
sion had  remained  undisturbed ;  that  all  the 
acU)  charged  in  iheae  eight  articles  were  com- 
mitted during  that  time;  that,  notwithstaud- 
ing  these  acts,  Stanton  remains  lawfully  and 
actually  in  {KNweasion ;  and  that  the  office  has 
been  at  no  time  vacant. 

We  see,  then,  that,  according  to  the  caae 
otade  in  these  eight  articles,  the  President  did 
Bot  succeed  in  getting  Mr.  Stanton  out  of  office 
or  of  putting  General  Thomas  in,  either  in  law 
or  in  fact.  We  see,  according  to  these  arti- 
cles, that  thePresidunt  did  not  succeed,  either 
by  force  or  otherwise,  in  preventing  Mr.  Stan- 
ton from  holding  his  office  or  in  getting  posses- 
sion of  the  public  property  in  that  Department 
or  in  controlling  the  disbursements  of  public 
money  ntpropriated  for  the  use  of  that  Depart- 
ment. T)>ere  has  been,  accordiag  to  the  very 
case  made  in  these  articles,  no  public  mischief. 
The  lawful  officer,  has  not  been  disturbed ;  the 
lawful  custody  of  the  public  property  and  pub- 
lic money  oi  the  Department  has  not  been 
changed.  No  injury  has  been  done  either  to 
the  public  service  or  the  public  officer.  There 
has  been  no  removal  of  Mr.  Stanton — only  an 
abortive  attempt  at  removal.  There  has  been 
no  acting  Secretary  put  in  an  office  vacant  by 
death,  resignation,  or  disability — put  there 
during  the  time  of  such  actual  vacancy  or 
temporary  absence.  All  the  time  the  Secretary 
himself  has  been  there  in  the  aolual  perform- 
ance of  his  duties.  No  od  iiU«rM»  officer  has,  in 
law  or  fact,  been  constituted,  for  iu  law  or  fact 
there  has  been  no  interim  as  to  the  Secretary 
himselfl  There  has  been  no  moment  of  tioM 
in  whioh  there  could  be  an  acting  Secretary  or 
•  an  ad  interim  Secretary,  either  iu  law  or  faot, 
for  it  is  iqi possible  to  oouceive  of  an  aci  interim 
Secretary  of  War  when  there  is  no  interim, 
that  ia,  w  hen  the  lawful  Secretary  is  in  his  placw 
and  in  the  actual  discharge  of  his  duties. 

Mark  it,  then,  Senators,  that  the  acts  charged 
•8  high  crimes  and  misdemeanors  in  these  eight 
articles,  in  respect  to  putting  Mr.  Stanton  ont 
and  General  Thomas  in,  are  things  aiUmpUd 
and  Mot  things  accofl^tsAe«{.  Itis  the  attempt, 
and  the  unlawful  intent  with  which  it  was 
formed,  that  the  President  is  to  be  held  re- 
sponsible for.  So  that  it  eomes  to  be  a  qaes- 
Boa  of  vital  cooM^oeaM  ia  lefereaw  to  this 


p«urt  of-  th«-oaae  wImImt  the  high  otitnca  and 
misdemeanors  provided  fsr  in  the  tennte-of 
office  act  and  in  the  second  section  of  the  mil- 
itary appropriation  act  purport  to  pnnish  not 
only  the  commimion  of  the  acts,  bntto  panisll 
•8  well  the  abortive  attempt  to  commit  tbemt 

I  ikiit  myself  in  what  has  been  said  to  the 
four  article*  touohiag  the  rem  oval  of  Mr.  Stan- 
ton and  the  appointdient  of  General  Thomas. 
As  to  the  four  conspiracy  articles,  there  can  be 
no  ijuestion  that  the  actual  aooomplishment  of 
the  thiag  intended  is  not  made  necessary  te 
constitute  the  offense  ;  for  the  statnte  against 
conspiracies  expressly  provides  fer  thepanish- 
raent  of  the  unlawfnl  intent,  thennlawful  con- 
spiracy itself,  without  reference  to  any  further 
aet  done  in  pursuance  of  it,  or  to  the  partial 
or  complete  accomplishment  of  the  nnlawful 
design.  But,  contrariwise,  the  other  two  acts 
do  not  pnnish  the  intent  alone,  but  only  the 
comaaiasion  of  the  thing  intended;  and  the 
offense  provided  for  in  these  two  acts,  white 
it  reqaires  the  unlawful  intent  to  be  a  part  of 
the  erime,  requires  something  else  to  supple- 
ment it,  and  that  is  the  actoal  commission  of 
the  thing  intended. 

And  here.  Senators,  before  I  proceed  to  con- 
sider these  afticlea  in  detail,  seems  to  me  the 
proper  time  te  bring  your  attention  to  another 
consideration,  which  I  deem  of  very  great 
moment.  What  is  the  subject- matter  wbieh 
constitutes  these  high  crimes  and  mtsdemean- 
ors  1  Under  what  legislation  does  it  happen 
that  the  President  of  the  United  States  is 
brought  under  all  this  penal  liability  ?  What 
are  these  high  crimes  and  misdemeanors  ? 
Has  he  committed  treason  or  bribery?  Has 
he  been  guilty  of  peculation  or  oppression  in 
office?  Mas  he  appropriated  the  pnUie  funds 
or  the  public  property  nnlawfally  to  his  own 
«*e  ?  Has  he  ceoimitMd  any  crime  of  violence 
againsl  *any  person,  public  officer  or  private 
individual  ?  is  he  ebarfi^  with  any  aet  which 
amounts  to  the  ertiii«»/ai«i  or  was  done  eauta 
Imrit  Nothing  of  the  sort.  These  alleged 
high  erimes  and  miectemcanorsareall  fonnaed 
upon  mere  forms  of  executive  administnttion. 
For  the  violation,  they  say,  of  the  rules  laid 
down  by  tbe  legislative  department  to  regulate 
the  conduct  of  the  exeeutive  department  m 
the  maaner  of  tbe  administration  of  execotive 
functions  belonging  to  that  department 

Tbe  regolatiene  so  m|ide  parport  to  change 
what  theretofore  had  been  the  established  rule 
and  order  of  administration.  Before  the  pas- 
sage of  the  second  section  of  the  military  np- 
pre^ation  aet  the  President  of  the  United 
States,  as  Commaiider-in-Chief  of  the  Army 
aad  head  of  the  exeeutive  department,  issued 
hia  orders  for  military  operations  either  directly 
to  the  officer  who  is  charged  with  tbe  execu- 
tion of  tbe  order  or  .through  any  intermediate 
channel  that  he  deemed  secessary  or  conve- 
ttient.  No  snbordinata  bad  a  right  to' super- 
vise his  order  before  it  was  sent  to  its  distina- 
tioa*  He  was  not  compelled  to  eonsalt  his 
Seoretary  of  War,  who  was  merely  his  agent, 
nor  the  General  next  to  himself  in  rank  tie  to 
that  important  thing,  the  subject-matter  of  his 
order,  or,  titat  merely  formal  thing,  the  manner 
of  its  transmission.  But,  by  this  second  sec- 
tion, the  mere  matter  of  form  is  attempted  to 
be  changed.  The  great  power  of  the  President 
as  Commander-in-Chief  to  issae  orders  to  all 
his  military  subordinates  is  respected,  'fheaet 
tacitly  admits  that  ever  these  great  pow«r8 
Congress  has  no  authority.  The  substance  is 
not  touched,  but  only  the  form  is  provided  for ; 
and  it  is  a  departure  from  this  mere  form  that 
is  to  make  the  Prestdeat  gailty  of  a  hi|^  erime 
and  misdemeanor. 

Then,  again,  as  to  the  tennre-ef-ofiioe  aet, 
that  aUo  purports  to  introduce  a  new  rale  ia 
the  administration  of  the  executive  powers. 
It  does  not  pucport  to  take  away  the  President's 
power  of  appointment  or  power  of  reasoval 
absolutely ;  but  it  purports  to  fix  the  mode  in 
whioh  he  shall  execate  that  power,  not  as  there- 
tofore by  his  own  independent  action,  bat 
thateafter,  only  by  the  concurreaee  «f  the  Sen- 
ate.   Uia»Mptl>tiMtby  riial<»giitot<it»rfthe 


manner  in  wMeh  wt  execn^e  power  is  to  be 
performed. 

So,  too,  as  to  «d  iiUeHin  appointments,  it 
does  not  purport  to  take  away  that  power 
from  the  Pwsideot;  it  only  attempts  to  regu- 
late the  execution  of  the  power  in  a  special 
instance. 

Mr.  Burke,  on  the  impeachment  of  Warrea 
Hastings,  speaking  of  the  erimes  for  wbieh 
he  stood  impeaohM,  uses  tUs  signtficant  lan- 
guage: 

"  Thsy  were  crimei,  ««<  acainst  /onu,  bat  nitaiast 
tboae  eternal  laws  of  justice  wbieh  are  our  rale  and 
our  birtlirigUt.  HU  offeDaes  ^re/ujl  in  formal,  f^cA- 
nicai  language,  but  in  reality,  in  «i(6«/tr?(c«,  and offeot. 
bighorimes  aad  high  mi:«deinoanor:j." 

'  Now,  Senators,  if  the  legislative  departm^t 
had  a  constitutional  ri^ht  thus  to  regulate  tbe 
performance  of  executive  duties,  and  to  change 
the  mode  and  form  of  exercising  an  execa- 
tive  power  wliieb  had  been  followed  from  the 
beginning  of  the  GK)vern  ment  do  wn  to  tbe  pres- 
ent ddfils  a  refusal  of  the  Executive  to  fol- 
low a  new  mie,  and,  notwithstanding  that,  to 
adhere  to  the  ancient  ways,  that  sort  of  high 
crime  and  misdemeanor  which  the  Constitution 
contemplates?  Is  it  just  ground  for  impeach- 
ment T.  Does  the  fact  that  such  an  act  is  called 
by  the  Legislature  a  high  crime  and  misde- 
meanor necessarily  make  it  such  a  high  crime 
and  misdemeanor  as  is  contemplated  by  the 
Constitution?  If,  for  instance,  the  President 
should  send  a  military  order  to  the  Secretary 
of  War,  is  that  nn  offense  worthy  of  impeach- 
ment? If  he  should  remove  au  officer  on  the 
2l8t  of  February  and  nominate  another  on  the 
22d,  wonld  that  be  an  impeachable  misde- 
meanort  Now,  it  most  be  admitted  that  if  the 
President  had  sent  the  name  of  Mr.  Ewing  to 
the  Senate  on  the  21st,  in  tbe  usual  way,  in 
place  of  Mr.  Stanton  removed,  and  had  not 
absolutely  ejected  Mr.  Stanton  from  office,  but 
had  left  him  to  nwait  the  action  of  the  Senate 
upon  the  nomination,  certainly  in  mere  matter 
of  form  there  would  have  been  no  violation  of 
this  tenure-of-office  act. 

Now,  what  did  he  dof  He  made  an  order 
for  the  removal  of  Mr.  Stanton  on  the  21st, 
but  did  not  eject  him  from  office,  and  sent  n 
nomination  of  Mr.  Ewing  to  the  Senate  on  the 
28d.  Is  it  possible  that  thereby  he  had  com- 
mitted an  act  that  amounted  to  a  high  crime 
and  misdemeanor,  and  deserved  removal  from 
office  ?  And  yet  that  is  just  what  the  Presi- 
dent baa  done.  He  has  more  closely  foHowed 
the  mere  matter  of  form  prescribed  by  tbe 
tenure-of-office  act  than,  according  to  the 
learned  Mani^r  who  opened  this  prosecntion, 
was  necessary.  For,  if  he  had  made  an  order 
of  removal,  and  at  once  had  sent  to  the  Senate 
his  reasons  for  making  such  removal,  and  bad 
stated  to  them  that  his  purpose  was  to  make 
this  removal  in  order  to  test  the  constitution- 
ality of  the  tenure-of-office  act,  then,  says  the 
honorable  Manager,  "  Had  tbe  Senate  received 
such  a  message,  the  Representatives  of  the  peo- 
ple might  neiier  have  deemed  it  necessary  to 
impeach  the  President  for  snch  an  act,  to  in- 
snrethe  safoty  Of  the  country ,  even  if  they  bad 
denied  the  accuracy  of  his  legal  positions." 
How,  then,  can  it  be  deemed  necessaryto  im- 
peach the  President  for  making  nn  order  of 
remoral  on  one  day,  advising  the  Senate  of  H 
the  same  day,  and  sending  the  nomination  of 
a  successor  the  next  day?  Was  ever  a  matter 
more  purely  formal  than  this?  And  yet  this 
is  the  only  act.  Is  this,  in  tbe  words  of  Mr. 
Bo'rke,  not  in  merely  technieal  language,  "but 
in  reality,  jn  substance,  and  effect,"  a  high 
erime  and  misdemeanor  within  the  meaning  of 
tne  Constitution  ? 

I  dislike  very  mnch  to  ask  favors,  but  if  it  be 
the  pleasure  of  the  Senate  to  adjourn,  I  ahall 
detain  them  but  a  short  time  to-morrow,  and 
it  will  be  a  great  favor  to  me,  a  very  great 
iWvor. 

Mr.  ORIMB8.  Mr.  Chief  Justice,  I  move 
Uiat  the  Senate,  sitting  as  a  eoort  of  fanpeseh- 
ment,  now  adjourn. 

The  motion  was  agreed  to;  and  tiie  Sea- 
ate,  tHtiag  ibr  Ae  tnal  of  the  ittp«aehaeB<i 


Digitized  by 


Google 


THE  COiyGRESSIONAL  GLOBE. 


371 


Satviwat,  M<%s  2,  1868. 

.T1i«  CKief  Justice  of  the  United  States  took 
tbe  cliair.     • 

1'he  usnal  procUmalion  having  been  made 
hy  the  Sergeant-at-Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Kepresentatives  and  the 
counsel  for  the  respondent,  except  Mr.  Cartis, 
appeared  and  took  the  seals  assigned  to  them 
respectively. 

The  members  of  the  House  of  Representa- 
tives, as  iu  Committee  of  the  Whole,  preceded 
bjr  Mr.  E.  B.  Wasiib0Rnb,  chairman  of  that 
eoramil'ec,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  conducted  to 
the  seats  provided  for  them. 

I1ie  Journal  of  yesterday's  proceeding  of  the 
Senate,  sitting  for  the  trial  of  the  iirpeach- 
ment,  was  read. 

The  CHIEF  JUSTICE.  The  connsel  will 
proceed  with  the  argument.  Senators  will 
please  give  their  attention. 

Mr.  STANBERY.  Mr.  Chief  Justice,  first 
of  all,  Senators,  I  roust  return  my  thanks  for 
tlie  very  great  kindness  shown  me  yesterday. 
I  was  greatly  in  need  of  it.  I  am  greatly  ben- 
efited by  the  rest  it  has  afforded  me.  I  feel 
refreshed  and  better  prepared,  though  at  last 
how  poorly,  for  the  work  that  yet  lies  before 
me.  Nevertheless  your  courtesy  so  kindly,'  so 
cheerfully  extended,  1  shall  not  soon  forget. 

And  now,  Senators,  before  I  enter  upon  this 
ease  1  must  be  allowed  to  speak  in  advance 
my  deliberate  opinion  of  the  case  itself,  nut  in 
the  way  of  rhodumontade,  not  that  I  hope  to 
carry  anything  before  a  body  like  this  by  tlie 
mere  expression  of  confidence ;  not  at  all ; 
bnt  still  having  examined  this  case  from  bcgiu- 
ning  to  end,  having  looked  through  it  in  all  its 
parts,  I  feel  ready  to  say  that  there  is  not  only 
no  case,  but  no  shadow  of  a  case.  Oh  I  for  an 
hour  of  my  ancient  vigor  that  I  might  make 
this  declaration  good ;  but  poorly  prepared  I 
hope  to  make  it  good  to  the  satisfaction  of  the 
Senate  that  now  hear  me. 

STAHTOH  aOT  WITHIN  TBK  TCHnBI-OV-OrnCI  ACT. 

The  first  clause  of  the  first  section  declare* 
that  every  person  then  or  thereafter  bokliiig 
any  civil  eUice  under  an  appointmaot  with  the 
advice  and  consent  of  the  benate  and  due  quali- 
fication shall  bold  bis  office  uotij  a  suocescQr 
shall  have  been  in  like  maimer  appointed  aad 
qualified. 

If  the  act  contained  bo  other  provisioiu 
qoalifyiug  thia  general daase,  theo  it  woatd  be 
clear, 

1.  That  it  would  apply  to  all  oivit  •fficon 
who  held  by  appointment  made  by  the  Presi- 
dent with  the  advice  of  the  Seoale,  inclodiog 
judicial  officers  as  well  as  ezeeative  officers. 
It  gives  all  of  them  the  same  right  to  hold,  and 
su^els  all  of  them  to  the  same  liability  ta  be 
removed.  From  the  exeroiae  of  the  power  of 
nupeation  by  the  independent  act  of  the  Pres- 
ident, made  applicable  to  any  officer  so  hold- 
ing* hy  the  second  aection,  judges  of  the  United 
States  are  expressly  ezceptMi.  We  imi  no 
such,  exception,  express  or  implied,  as  to  the 
exercise  of  the  power  of  removai  disclared  ia 
the  first  section.  Judicial  officers,  as  well  as 
executive  officers,  are  made  to  hold  by  the  same 
tenure.  They  hold  during  the  pleasure  of  the 
President  aud  the  Senate,  and  cease  to  hold 
when  the  President  and  Senate  appoint  a  soe- 
oeasor. 

2.  It  applies  equally  t*  officers  whose  tsnnre 
of  office,  as  fixed  prior  to  tke  set,  was  to  hold 
during  the  pleasure  of  the  President,  as  to  thoaa 
who  were  to  hold  for  a  &xed  term  of  years,  or 
dtu'ing  good  behavior. 

8.  It  purports  to  take  frftm  the  President  the- 
power  to  remove  any  officer,  at  any  time,  for 
any  caose,  by  the  exercise  of  his  own  power 
alone.  Bnt  it  leaves  him  a  power  of  removal 
vith  the  GMicurrenee  of  the  Senate.  In  this 
wooeas  of  removal  the  separate  action  of  the 
President  and  the  Senate  is  required.  The 
iaitiatery  act  must  oome  frem  the  President, 
and  from  him  alose..  It  is  apoa  his  aotien  at 
faJhsn  tlwt  the  Beaat*  pteeeods)  aid  Aey  gi«« 


I  or  withhold  their  consent  to  what  ho  toxlone. 
The  manner  in  which  the  President  may  exer- 
cise his  part  of  the  process  is  merely  formal.  It 
may  be  simply  by  the  nomination  of  a'siiccessor 
to  the  incumbent  or  the  officer  intended  to  be 
removed.  Then,  npoa  the  eonfirraation  by  the 
Senate  of  such  nomination,  and  the  issuance 
of  a  commission  to  him,  the  removal  becomes 
oomplete.  Or  the  President  may  exercise  his 
part  of  the  process  by  issuing  an  order  of  re- 
moval, followed  by  a  nomination.  Neither  the 
order  for  removal  or  the  nomination  works  a 
chance  in  itself.  Both  are  necessarily  condi- 
lioaal  opon  the  subsequent  action  of  the  Sen- 
ate. So,  too,  the  order  of  removal,  the  nom- 
•iaation,  and  the  confirmation  of  the  Senate  are 
not  final.  A  furtlter  act  remains  to  be  do<ie 
before  the  appointment  of  the  snecessor  is  com- 
plete, and  that  is  an  executive  act  exclusively — 
the  signing  of  the  commission  by  the  President. 
Up  to  this  poi«it  the  President  has  tL  locus  pen- 
itmUite;  for,  althongh  the  Senate  have  advised 
him  to  appoint  his  nominee,  the  Prendent  is 
not  bouna  by  their  advice,  but  may  defeat  all 
the  prior  action  by  allowing  the  incumbent  to 
remain  in  office. 

Thus  ^  we  have  considered  the  first  clause 
of  the  first  section  of  the  aet  witboat  leferenoe 
to  the  context.  Standiag  alone  it  seems  to  ha¥e 
a  universal  application  to  ull  civil  offieeie,  and 
to  secure  aU  of  them  who  bold  by  the  coneur- 
rent  action  of  the  President  and  the  Seimte 
agaiost  removal  otherwise  than  by  the  same 
ooncnrrentactien  and  to  make  all  of  them  liable 
to  reanoval  by  that  concurrent  action. 

Are  there  exceptions  to  the  universality  of 
the  tenure  of  office  so  declared  1  We  say  tiMre 
are: 

1.  Exceptions  by  neeetMtryimpiieation.  Ja- 
dieial  officers  of  (he  United  States  come  within 
this  exception ;  for  thmrtennreofofficeis  fixed 
by  the  Oonstitntion  itself.  They  cannot  be 
removed  either  by  the  President  alone  or  by 
the  Presideat  and  Senate  conjointly.  They 
alone  hold  for  life  or  during  good  behavior, 
sobjeot  to  only  one  node  of  removal,  and  that 
is  by  iropeaehment.' 

ti.  fiaoeplions  made  «Mpr«$ify  by  the  |Htms- 
ions  of  the  act :  whieh  make  it  manifiest  that  it 
was  net  ioleaaed  for  aU  civil  officers  of  the 
United  States.  First  of  all,  this  purpose  is 
indicated  by  the  title  of  the  act.  It  is  entitled 
"  Ad  act  regulating  the  tenure  of  certain  eivii 
offices" — no^  of  ow  civil  offices.  Next,  we 
find,  that  immediately  succeeding  the  first 
clause  which,  as  has  been  shewn,  is  in  terms 
of  oaiversal  application,  oomprebending"evei7 
persoa  holding  any  civil  office,"  the  purpose 
of  reslssiniDg  or  limiting  its  generality  is  ex- 
pressed in  these  words,  "except  as  herein 
otherwiae  provided  for. ' '  This  puts  us  at  once 
upon  inquiry.  It  advises  us  that  all  persons 
and  all  officers  are  not  intended  to  be  embraced 
in  the'comprehensive  terms  nsed  in  the  first 
clause;  that  some  persons  and  some  officers 
are  intended  to  be  excepted  aijd  to  be  "other- 
wise provided  for;"  that  some  who  do  hold  by 
the  ooncarrent  action  of  the  President  and  the 
Senate  are  oot  to  be  secured  against  removal 
hiy  tmy  other  process  than  the  same  coDenrreot 
action. 

What  class  of  officers  embraoed  by  the  gen- 
and  provieioos  of  the  first  clanse  are  made  to 
some  within  the  clause  of  exeeption  ?  Tfaepre- 
oise  which  immediately  follows  answers  the 
qoestion.     It  is  in  these  words : 

"J'rointUd.  That  the  ecoretarics  of  Btstc,  of  tbe 
TcsMury.  of  War.  ol  tbe  Navy,  and  of  the  Interior, 
the  Postmaatcr  Qenerul,  and  tbe  Attorney  (ieueml, 
shall  bold  their  offlcos  respectively  fur  and  daring 
th*  terai  of  tb*  Presideat  by  wbom  tbejr  mar  bave 
been  appointed,  and  ler  eoe  mODlli  tbenalter,  rab- 
jeet  to  removal  by  and  with  the  advice  and  ooiiseut 
of  tbe  Senate." 

We  see  that  these  seven  heads  of  Department 
are  the  only  civil  officers  of  the  United  States 
which  are  especially  designated.  Wo  see  a 
clear  purpose  to  make  4ome  special  provision 
as  to  them.  Being  civil  officers  holding  by  the 
concurrent  appointment  of  the  President  and 
the  Senate,  they  would  have  been  embraced  by 
the  first  general  clause  of  the  secdon,  if  there 
had  been  na  exception  and  no  prvoho.    The 


argument  on  the  other  side  is,  that,  notwith' 
standing  the  declared  purpose  to  make  excep- 
tions, these  officers  are  not  made  exceptions; 
that  notwithstanding  there  is  a  proviso  as  to 
them,  in  which  express  provision  is  specially 
for  their  tenure  of  office,  we  must  still  look  to 
the  general  clanse  to  find  their  tenure  of  office. 
It  is  a  settled  rule  of  construction  that  every 
word  of  a  statute  is  to  be  taken  into  aoeount, 
and  that  a  proviso  must  have  effect  as  much  as 
any  other  clause  of  the  statute. 

Upon  looking  into  (his  proviso  we  find  its 
purpose  to  be  the  fixing  a  tenure  of  office  for 
these  seven  officers.  And  how  is  that  tenure 
fixed  r  We  find  it  thus  declared:  some  of  them 
are  given  a  tenure-of-offioe,  others  are  not. 
UnC  as  to  the  fsvored  class,  as  to  that  class  in- 
tended to  be  made  safe  &nd  most  secure,  evep 
tkeir  tenure  is  not  so  ample  and  permanent  as 
ttae  tenure  given  to  all  civil  officers  who,  prior 
to  ihe  act,  held  by  tbe  same  tenure  as  them- 
selves. By  the  general  clause  all  civil  officers 
are  embraced  and  protected  from  executive 
removai,  including  as  well  those  who  hold  by 
no  other  tenure  than  "the  pleasure  of  the 
President."  This  tenure,  "  during  the  pleas- 
are  of  the  President,"  was  A«  tenure  by  which 
all  these  Cabinet  offioers  b^d  prior  to  the  pas- 
sage of  this  law.^Kow,  for  the  first  time,  this 
proeiso  fixed  anofher  aud  safer  tenure  fur  cer- 
tain Cabinet  officers,  not  for  all.  It  gave  to 
some  of  them  the  right  to  hold  during  the  term 
of  one  President  and  for  one  moHth  of  the 
term  of  the  succeedinK  President :  but  it  did 
not  give  that  right  to  all  of  them,  it  was  given 
only  to  a  favored  class,  and  the  new  tenure  so 
given  to  the  favored  class  was  not  so  lavorable 
as  that  given  to  other  civil  officers  who  had 
theretofore  held  by  precisely  the  same  uncer- 
tain teiwre,  that  is  to  say,  "  the  pleasure  of  the 
President,"  for  these  other  civil  officers  were 
aot  limited  to  the  term  of  one  President  and 
one  month  afterwards,  bnt  their  tenure  was 
just  as  secure  from  "  the  pleasure  of  the  Pres- 
ident," atler  tbe  expiration  of  one  presidential 
team,  and  alter  the  expiration  of  tbe  first  month 
of  the  sscoeeding  presidential  term,  as  it  was 
before. 

We  see,  then,  that  in  fixing  a  new  tenure 
of  office  for  Cabinet  offioers,  tbe  tenure  given 
to  one  class  of  them,  and  that  the  most  favored, 
was  not  as  favorable  as  thut  given  to  other  civil 
officers  theretofore  hotdiag  by  the  same  tenure 
with  themselves.  This  favored  class  were  not 
to  bold  oae  moment  after  the  expiration  of 
the  month  of  the  second  presidential  term.  At 
that  punctual  time  the  right  of  the  President 
to  select  his  Cabinet  would,  even  as  to  them, 
retsrn  to  him.  if  they  were  to  remain  after 
that,  it  would  be  that  it  was  his  pleasure  to 
keep  them  and  to  give  them  a  new  tenure  by 
his  choice  in  the  regular  mode  of  appointment. 

But,  as  we  have  seen,  the  prueiso  makes  a 
distinction  between  Cabinet  otficers  and  divides 
them  into  two  classes,  those  holding  by  ap- 
pointment of  the  President  for  the  time  bein^, 
and  those  not  appointed  by  him,  but  by  his 
predecessor,  and  holding  only  by  his  sufferance 
or  pleasure.  If  ever  an  intent  was  manifest 
in  a  Matnte  it  is  clear  in  this  instance.  There 
is  a  division  into  two  classes,  a  tenure  of  office 
given  to  one  class  and  withheld  from  the  other. 
Before  the  passage  of  this  act  all  Cabinet 
officers  holding  under  any  Presideirt,  whether 
appointed  by  him  or  his  predecessor,  held  b^ 
the  same  tenure,  *'  the  pleasure  of  the  Presi- 
dent." This  prm^o  makes  a  distinction  be- 
tween them  never  made  before.  It  gives  one 
class  a  new  and  more  seecnre  tenure,  and  it 
leaves  the  other  class  without  such  new  ten- 
ure. One  class  was  intended  to  be  protected, 
tbe  other  not. 

Now  comes  the  question.  tJpon  what  ground 
was  this  distinction  made?  Why  was  it  that  a 
better  titlcra  stronger  tenure  was  given  to  one 
class  than  to  the  other?  The  answer  is  given 
by  theprortso  itself.  The  officers  in  the  Cab- 
inet of  a  President,  who  were  nominated  by 
him,  who  were  appointed  by  him  with  the  con- 
currence of  the  Senatej  are  those  to  whom  this 
new  and  better  tenure  is  given.    They  are  offi- 
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Mrs  of  his  own  8e1«e(ion ;  thqr  are  ht«  efaoaes 
agenta.  He  has  ooee  tecomm«nded  them  to 
the  Senate  as  fit  persons  for  the  pnbtie  trust, 
And  they  have  obtained  their  ottiee  through  his 
selection  and  choice.  The  theory  here  is,  that 
having  had  one  free  opportanity  of  choice, 
haviijg  onoe  exercised  uis  right  of  selection, 
be  shall  be  bound  bj  it^  He  sbail  not  dismiss 
bis  own  seiected  agent  npon  his  own  pleostire 
or  caprice.  He  is,  in  legal  langnage,  "  es- 
toppea"  by  the  selection  he  has  made,  and  is 
maae  insapable  by  his  own  act  of  dissolving 
the  official  relation  which  be  has  imposed  on 
himself.  Having  selected  his  Cabinet  offieer, 
he  must  take  him  as  a  man  takes  his  chosen 
wife,  for  better  or  worse. 

But  as  to  such  Cabinet  officers  as  are  not  of 
fi  President's  selection;  aa  to  those  who  have 
been  selected  by  a  former  President;  as  to 
those  whose  title  was  given  bv  another;  as  to 
those  bo  never  appointed,  and,  perhaps,  never 
woald  have  appointed ;  ne  to  those  who  oame 
to  him  by  suceeasion  and  not  by  his  own  act ; 
as  to  tfao^  who  hold  merely  by  his  acqotea- 
ceacs  or  sufferanoe — theg  are  entitled  to  do 
&vor,  and  receive  none.  They  stand  as  step- 
children in  his  poiitical  family,  sad  are  not 
placed  on  the  same  level  with  the  rigbtfal  heirs 
entitled  to  the  inheritance,  a 

The  construction  elnimedoy  {he  Managers 
leads  to  this  inevitable  absurdity:  that  the 
class  entitled  to  favor  are  cut  off  at  the  end  of 
the  month,  while  those  having  a  lees  merito- 
rious title  remain  indefinitely.  What  was  io' 
tended  for  a  benefit  becomes  a  mischief,  and 
the  favored  class  are  worse  off  tlian  if  no  favor 
had  been  shown  tbent  Their  condition  was 
intended  to  be  made  bettw  than  that  of  their 
fellows,  and  has  been  made  worse.  From  those 
entitled  to  protection  it  is  taken  awwjr  to  he 
given  to  those  not  entitled. 

Now,  when  President  Johnson  was  invested 
with  his  office,  he  found  Mr.  Stanton  holding 
the  office  of  Secretary  of  War.  He  had  been 
appointed  by  Mr.  Lincoln  daringbis  first  term, 
aiid  was  holding  in  the  second  month  of  Mr. 
Lincoln's  secoud  term  onder  the  old  appoin^ 
mcnt.  Mr.  Stanton  was  neither  appointed  by 
Mr.  Lineoln  or  Mr.  Johnson  for  that  second 
term ;  so.that  we  are  relieved  from  all  question 
whether  the  fractional  term,  counting  from  the 
accession  of  Mr.  Johnson,  is  to  be  called  the 
niiexpired  term  of  Mr.  Lincoln,  or  the  proper 
term  .of  Mr.  Johnson,  and  whether,  if  he  had 
been  appointed  or  reappointed  by  Mr.  Linooln 
during  his  second  term,  he  might  not  have 
claimed  that  he  was  entitled,  as  against  Mr. 
Johnson,  to  hold  on  to  its  end.  Mr.  Biantoo 
never  had  any  tenure  of  office  ander  the 
tenure-of-office  act  for  the  ourrSnt  presidential 
term,  never  having  been  appointed  for  that 
term  by  either  Mr.  Lincoln  or  Mr.  Johnson. 
He,  thorefore,  does  not  come  wKhin  the  cate- 
gory of  those  members  of  Mr.  Johnson's  Cab- 
inet who  have  been  appointed  by  Mr.  Johnson. 

At  the  date  of  the  passage  of  the  teuare-of- 
office  act,  the  Cabinet  of  Mr.  Johnson  wae 
composed  as  follows :  the  Secretaries  of  State, 
of  the  Treasury,  of  War,  and  of  the  Navy,  held 
by  appointment  of  Mr.  Uncoln  made  in  his  first 
term;  the  Secretary  of  the  Interior,  di^  Post- 
master General,  and  the  Attorney  General,  held 
hy  the  appointmeut  o^' Mr.  Johnson  made  dar- 
ing his  current  term.  There  was,  then,  as  to 
the  entire  seven,  a  difference  as  to  the  manner 
and  tune  of  their  appointmeat.  Four  had  been 
appointed  by  Mr.  Lincoln,  and  the  other  three 
l^y  Mr.  Johnson.  All  of  them  held  by  the  same 
tenure,  "the  pleasure  of  the  President. ' '  All 
of  them,  withoutreference  to  constitutioaal  pro- 
visions, were,  by  existing  laws,  removable  by  the 
independent  action  of  the  President.  The  aeta 
of  Congress  creaUng  the  offices  of  Secretaries 
of  State,  of  War,  and  of  the  Navy,  expressly 
recognize  the  executive  authority  to  remove 
them  at  pleasure.  The  acta  of  Congress  cre- 
ating the  lour  other  heads  of  Departments  placp 
tthem  on  the  sane  footing  as  to  tenure  of  office. 
All  these  acts  reuuined,  in  this  particular,  in 
full  force.  This  tenure-of-ollice  act  inlruduces 
a  distinction  Akode  applicable  |U>  CAbiuet«jffiic^«i 


aloM,  never  «»fde  befeve.  F«r  the  first  tim« 
it  gives  to  those  appointed  by  the  Prendent  for 
the  time  being  a  new  tenure.  It  secures  them 
from  removal  at  his  pleasure  alone.  It  repeals, 
as  to  them,  the  existing  laws,  and  declares  that 
thoy  shall  thereafter  bo  entitled  to  hold  daring 
the  remainder  of  the  term  of  the  President  by 
whom  they  were  apipointed,  and  for  one  month 
of  the  SBCoeeding  presidential  term,  exempt 
from  removal  by  the  sole  act  of  the  President, 
and  only  subject  to  removal  by  the  cuncarrent 
act  of  the  President  and  Senate. 

But  it  gives  them  no  right  to  hold  against  the 
pleasure  of  the  succeeding  President  one  mo- 
ment ailer  the  expiration  of  that  punctual  time 
of  one  month.  When  that  time  bas  arrived- 
their  right  to  hold  ceases  and  their  offices 
become  vacant.  The  policy  here  declared  is 
unmistakable,  that  notwithstanding  anything 
to  the  contrary  in  the  act,  every  Presiflent  shall 
liave  the  privilege  of  his  own  choiee,  of  his 
own  selection  of  the  members  of  his  Cabinet 
The  right  of  selection  for  himself  is,  however, 
qualified.  He  may  not,  as  therstotbre,  enjoy 
this  right  throughont  his  term.  For  the  first 
month  he  must  take  the  Cabinet  of  his  prede- 
eessor,  however  opposed  to  him  in  opinion  or 
obnoxious  to  him  pecsonally.  Then,  too,  while 
the  right  is  given  to  him,  it  cannot  be  exer- 
cised but  once.  It  is  a  power  that  docs  not 
sarvive,  bnt  expires  with  a  single  exeeation. 

Now,  as  to  the  three  members  of  Mr.  John- 
son's Cabinet,  appointed  by  his  own  exerds^^ 
of  this  independent  power,  he  having,  as  to 
them,  onoe  exereised  the  power,  it  is,  as  to 
them,  exhausted.  The  consequence  is  that 
these  three  officers  no  longer  remain  subject  to 
his  pleasure  alone.  They  are  entitled  to  hold 
in  defiance  of  his  wishes  tfaronghont  the  re- 
mainder of  his  term,  because  they  are  his  own 
seleeted  officers ;  bnt  they  are  not  entitled  to 
bold  daring  the  whole  term  of  his  successor, 
bat  only  for  a  modieam  of  that  term,  just  be- 
oause  they  were  not  selected  by  that  successor. 
So  mach  lor  these  three. 

Now,  as  to  the  other  fonr,  as  to  whom  Mr. 
Johnson  has  not  exercised' hiis  right  of  choice 
even  i:^  one  appaiutmeat.  May  they  hold  dar- 
ing the  residue  of  his  term  in  defianoe  of  his 
wjishes?  Dothey  come  within  thatclear policy 
of  giving  to  every  President  one  opportunity  at 
Least  toexercisehjsindependeBtrightofehoioey 
Surely  not.  Then,  if,  as  to  them,  be  bas  the 
rif^it,  how  can  he  exercise  it,  if,  as  in  the  case 
of  Mr.  .Stanton,  the  Cabinet  ottieer  holds  on 
after  he  has  bean  requested  to  resign?  What 
mode  is  left  to  the  President  to  avail  himseli' 
of  bis  own  independent  right  when  snch  as 
officer  refuses  to  resign  7  None  other  than  the 
process  of  removal ;  for  he  cannot  put  the  maa 
of  his  choice  in  nntil  he  has  put  the  other  <nU. 
So  that  the  independent  right  of  choice  cannot 
under  saoh  conditions  be  exercised  at  all  with- 
oat  the  correqModing  right  of  removal;  and 
the  one  naoessarily  implies  the  other. 

We  have  seen, that  the  tenare  of  o&w  fixed 
by  the  proviso  for  Cabinet  offioers,  applies  only 
to  those  members  of  Mr.  Johnson's  Cabiuat 
appointed  by  himself,  it  therefore  does  not 
api^  to  Mr.  StaMten.  If  there  is  any  vAet 
clause  of  the  act  which  applies  to  Mr.  Stanton, 
it  arast  be  the  fiiat  general  cianser  and  if  that 
does  net  apply  to  him,  than  his  ease  does  not 
come  within  the  purview  of  the  act  at  nil,  b«t 
mast  be  raled  by  the  preiixisting  laws,  whi«^ 
made  him  subject  at  all  times  to  the  prieaaiiio 
of  the  President  and  to  the  exercise  at  his  in- 
dependent power  of  removal.  And  this  is  pre- 
cisely what  18  claimed  by  the  Managers.  They 
maintain  that,  although  the  proviso  does  not 
give  Mr.  Stanton  a  new  tenure,  yet  the  first 
general  clause  does,  and  that  he  is  put  by  that 
clause  on  the  same  footing  of  all  other  civil 
officers  who,  at  the  date  of  the  act,  held  by  tba 
concurrent  appointment  of  the  President  anal 
Senate  by  no  other,  t^pure  than  "during  the 
pleasure  of  the  President. ' ' 

But  all  the  officers  intended  to  be  embr»ctd 
by  that  first  clause,  who  held  by  that  tenuiw 
before,  are  declared  to  hold  by  a  new  tenure. 
Noi  one  of  them  «aa  be  t«wored  hg  |h«  P?w- 


dent  alone.  Whether  appointed  hy  the  Presfc 
dent  for  the  time  being  or  by  his  predecessor, 
they  must  remain  in  defiance  of  the  President 
until  removed  by  the  concurrent  action  of  the 
President  and  the  Senate.  In  effect,  so  faraa  the 
power  of  the  President  is  concerned,  they  may 
hold  for  life.  If  Mr.  Stanton  \;omes  within 
the  protection  of  that  clause,  if  his  tenure  of 
office  is  fixed  by  that  clause,  it  follows  inevit- 
ably that  Mr.  Johnson  cannot  remove  hira. 
It  follows  as  inevitably  that  no  succeeding 
President  can  remove  him.  He  may  defy  Mr. 
Johnson's  successor  as  be  now  aefies  Mr. 
Johnson.  He  may  say  to  that  successor  as  he 
has  said  to  Mr.  Johnson,  "  I  am  compelled  to 
deny  your  right  under  the  Constitution  and 
laws  of  the  United  Slates,  without  the  advice 
and  consent  of  the  Senate."  If  the  successor 
of  Mr.  Johnson  should  point  him  to  the  pro- 
viso, and  at  the  end  of  the  month  reqiiire  him 
to  leave,  his  answer,  according  to  the  Man- 
agers, would  run  thus:  "That  proviso  did  not 
fix  my  tenure  of  office.  It  did  not  apply  to 
me,  but  only  to  those  appointed  by  Mr.  John- 
son. They  mnst  ^o  out  with  the  month  ;  I  do 
not.  My  tenure  is  fixed  by  the  first  clause, 
and  you  cannot  get  clear  of  me  withoat  the 
advice  and  consent  of  the  Senate." 

NO  BP.MOVIL  OF  HB.  STANTOS. 

But  if  it  be  held  that  Mr.  Stanton  did  come 
within  the  purview  of  the  tennre-of-olEce  act; 
if  it  be_  held  that  his  removal  hj  the  independ- 
ent action  of  the  President  is  forbidden  by  the 
act,  then  we  maintain  that  no  such  removal  is 
charged  in  the  articles  or  made  out  in  the 
proof. 

It  is  only  in  the  first  article  that  any  chaige 
is  made  in  reference  to  Mr.  Stanton's  removal. 
That  article  nowhere  alleges  that  Mr.  Stanton 
has  been  removed,  either  in  law  or  in  fact.  It 
does  allege  that  on  the  21st  of  Febrnary  Stan- 
ton was  "  JawfuU V  entitled  to  hold  said  office 
of  Secretary  for  the  Department  of  War,"  and 
that  on  that  day  the  President  "did,  unlaw- 
fully and  in  violation  of  the  Constitution  and 
laws  of  the  United  States,  issue  an  order  in 
writing  for  the  removal  of  Bdwin  M.  Stanton 
from  the  office  of  Secretary  for  the  Depart- 
iB«nt  of  War."  It  is  the  issuance  of  this  order 
for  a  rtvuMal  that  is  made  the  ^rtzvamen  of 
the  ohargei  It  is  not  fbllowed  by  any  allega- 
tion that  it  had  the  effect  to  wd»  a  removal, 
either  in  law  «r  iti  (hot  On  the  contrary,  ia 
the  very  next  article,  which  is  founded  on  the 
o>rder  to  Thomas,  which  purports  to  be  made 
after  the  orier  for  the  removal  of  Stanton,  it 
is  alleged  that  Stanton  still  held  the  office  law- 
fiiHy,  and  diat  notwithstanding  the  order  for 
removal  to  Slantoa  and  the  order  to  Thomas 
to  act  as  Seeratary,  Stanton  still  held  the  offiee, 
and  BO  racaaey  was  created  or  existed.  This 
is  the  tenor  of  every  article,  that  Stanton 
never  has  been  removed,  in  law  or  in  feet;  that 
there  never  has  be«n  an  ott8t«r,  either  in  law  or 
in  &ct ;  that  there  never  has  been  at  no  time 
a  vacancy.  The  proof  shows  that  Stanton  re- 
mains in  possession,  and  tint  his  offieial  acts 
ibotmae  to  be  reeogniaed. 

Mow,  if  the  order  per  •«  operated  a  ramoval 
in  law,  it  aaust  follow  that  the  order  waa  valid 
and  in  oonformi^  with  the  Conttitation  and 
lawa  of  the  United  Statas,  for  no  onkr  made 
ooBtiary  thereto  eoold  take  eflbet  in  law.  If 
ther*  was  a  rsmoaal  i*  htw  the  exeentiveorder 
whieb  aooomplishad  it  was  a  valid,  not  an  an- 
lawful  act.  But  if  the  order  did  not  operate  a 
rnmoval  pm-  ae,  and  if  aranoval  in /cut,  though 
not  i)t  bm,  nt^ht  b«  held  saffletent  to  eonsti- 
tnte  an  offense,  and  if  it  were  alleged  and  were 
proved  that  nader  the  illegal  order  an  actoai 
ouster  or  removal  was  efiScted  by  ferae  or 
threats  th«  anawer  to  be  given  in  tiiia  case  is 
oonclnsive.  No  otMto*  in  fact,  no  actual  oc 
physieal  removut,  is  proved  or  so  maeh  aa 
chained.  Mr.  Staptoa  has  never  to  this  daf 
boea  pat  oat  of  actual  poseecsioa.  He  reraaiaa 
in  BOMeasioo  as  fitUyainoe  thftatderwasmada 
•aaeforo,  and  still  holds  en. 

Now,  w«  look  iai  vain  through  this  teimro- 
of- office  oet  fwr  any  pn}>usion  forttidding  «* 
attmrtt»mu»»  fM(wl»a»^«aato|fitp— i 
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tp  issue  an'  order  for  saeh  a  purpose.  The 
sixth  section  is  the  onlj  one  on  the  subject  of 
removal,  and  that  provides : 

"That  nun  removal"  "aade"  "aontrary  to  the 
DrovisioQS  of  this  act"  "shall  be  deemed,  and  ia 
hereby  deolared  to  be,  a  high  miideaieanor;" 


and  is  made  punishable  by  fine  not  exceeding 
$10,000,  or  by  imprisonment  not  exceeding  five 
years,  or  both,  at  the  discretion  of  the  court. 

No  latitude  of  construction  can  torture  an 
attempt  to  make  a  removal  into  an  actual  re- 
moval, or  can  turn  an  abortive  effort  to  do  a 
given  thing  into  the  accomplished  fact.  Such 
a  latitude  of  construction  could  not  be  allonred 
where  the  rule  of  construction  is  least  re- 
■trieted.  and  least  of  all  in  a  penal  statute 
where  the  role  of  eoBStrnction  is  the  most  re- 
■trieted.  * 

It  seems  a  waste  of  words  to  argue  this 
poiat  further.  Tliere  is  a  total  failure  of  the 
case  upon  the  first  article  on  this  point,  if  we 
had  none  other.  And  yet  this  article  is  the 
head  and  front  of  iha  entire  ease.  Strike  it 
•at  and  all  that  reaiains  is  "leather  and  pru- 
nella." 

But,  Senators,  if  you  should  b«  of  opinion 
that  the  tenare-of-offioe  act  protected  Mr. 
Stanton,  and  that  the  attempt  to  remove  him 
was  equivalent  to  a  removal,  we  next  aiain- 
tain — 

Firitt,  That  the  President  had  a  right  to 
construe  the  law  for  himself,  and  if,  ia  the 
exercise  of  that  right,  he  committed  an  error 
of  construction^  and  acted  under  that  evrvr, 
he  is  not  to  be  held  responsible. 

Second,  If  he  had  so  construed  the  law  as 
to  be  of  opinion  that  Itr.  Stanton  was  iatended 
to  be  protected  by  it  against  bis  power  of  re- 
moval, aud  was  also  of  opinioa  that  the  law 
in  that  rejS|>ect  v^  contrary  to  the  Constitu- 
tion, he  is  aot  to  be  jield  reiMBsible  if  he 
t})ereia  committed  an  error. 

I  proceed  to  argue  these  points  in  the  order 
in  woich  they  have  been  stated.  First,  then, 
is  the  President  responsible  for  an  official  act 
done  by  him  under  an  erroneous  construction 
of  an  act  of  Congress  7  I  agree  that  igaonuice 
or  misconception  of  the  law  does  not,  in  gen- 
eral, excuse  a  party  from  civil  or  criminal  lia- 
bilitv  for  an  act  contrary  to  law.  But  this  well- 
established  rule  has  exceptions  equally  well 
established,  and  the  case  here  falls  within  one 
of  the  exceptions,  aud  not  within  the  rule. 
Where  a  law  is  passed  which  concerns  the 
President  and  touches  his  ollicial  duties  it  is 
not  only  his  right  but  his  duty  to  determine 
for  himself  what  is  the  true  coastructioa  of  the 
law,  and  to  act,  or  refuse  to  act,  accordiof  to 
that  determination,  whatever  it  may  ha.  He 
ia  an  ex.ecutive  officer,  net  a  mere  luinisterial 
officer.  He  is  invested  with  a  discretioa,  with 
the  right  to  form  a  judgment,  and  to  act  under 
bis  judgment  so  formed,  however  erroneous. 
No  such  discretion  is  allowed  to  a  ministerial 
officer.  Mia  business  ia  not  to  construe  the 
law,  but  merely  to  perform  it,  and  be  acts  at 
his  peril  if  he  does  not  do  that  which  is  com- 
manded by  reason  of  an  erroneous  coustruc- 
tiou,  however  honestly  entertained. 

But,  as  I  have  saidL  the  President  is  not  a 
ministerial  officer,  ^s  function  is  not  merely 
to  execute  laws,  but  to  construe  them  as  welL 
The  Constitution  makes  this  too  clear  for  ques- 
tion. It  does  not,  it  is  true,  vest  bim  with 
judicial  power,  which  always  implies  the  ex- 
ercise 01  discretion.  It  vests  him  with  the 
executive  power,  but.  nevertheless,  with,  a  dis- 
cretion as  to  the  mouu  of  its  execution.  The 
Constitution  contemplates  that,  in  the  exercise 
of  that  executive  power,  he  may  be  involved 
'  in  doubt  and  perplexity  as  to  the  manner  of  its 
exercise,  and,  therefore,  gives  him  the  priv- 
ilege of  resortlug  to  his  Cabinet  officers  for 
advice.  The  Constitution  binds  him  by  an  oath 
not  only  faithfully  to  execute  bis  office,  not 
merely  to  carry  into  execution  laws  of  Con- 
gress, but  also,  to  the  best  of  his  ability,  to 
preserve,  protect,  and  defend  the  ConstituUon 
Itself,  This  great  trust  implies  the  exercise 
of  a  large  discretion. 

It  is  aufficient,  upon  this  pointy  to  cU«  »laie 


opinioa  of  the  Sapreno  Goart  of  the  United 

States,  in  what  is  called  the  Mississippi  injunc- 
tion caae,  decided  in  April,  1887.^  Ur.  Chief 
Justice  Chase,  delivering  the  opinion  of  the 
conrt,  says ; 

"  It  ia  afsomed  by  the  connael  for  the  State  of 
Mississippi  that  the  President,  in  the  execution  of 

th*  rcconstrnction  acta,  l3  required  to  perform  a  more 
ministerial  duty.  In  this  assumption  there  is,  we 
think,  a  oonfonnding  of  the  terms  ministerial  and 
executive,  whioh  arc  by  no  means  cQuivaloat  in  im- 
port. A  ministerial  duty,  the  performance  of  nhieh 
may,  in  proper  cases,  bo  reguircvl  of  a  head  of  a  De- 
partment by  judicial  process,  is  one  in  respect  to 
whioh  nothing  is  left  to  discretion.  It  is  a  simple, 
deBnite  daty.  arisinx  under  oonditioua  admitted  or 
proved  to  exist,  or  imposed  by  law." 

After  citing  some  cases  of  merely  ministerial 
duty,  the  Chief  Justice  proceeds  as  follows: 

"  In  eaoh  of  these  eases  nothinit  was  left  to  disore- 
tion.  Thero  iras  no  room  for  the  exercise  of^udg- 
mcnt.  The  law  required  the  performance  of  a  single, 
specific  act,  and  that  performance,  itwas  held, might 
be  requires  hy  mandwnus.  Very  different  is  the  duty 
of  the  President  in  the  exercise  of  the  power  to  see 
that  the  lairs  are  falthlully  executed,  and  among 
thoso  laws  the  acts  named  in  tho  bill.  The  duty  thus 
imposed  on  the  Presidonl  is  in  no  just  scnso  minis- 
terial. It  is  purely  executive  and  political.  An 
attempt  on  the  part  of  the  judicial  department  of 
■   'n  till 


terial.     It  is  purely  executive   and  political.     An 
attempt  on  the  part  of  the  judicial  departmi 
the  Ooveroment  to  enjoin  tne  performaiMeorsacb 
duties  by  the  President  might  be  ju.stly  charaeter- 


ited.  in  the  language  of  Chief  Justioe  Hanthalt,  as 
an  *  absurd  and  exceesive  extravAga^iec.'  It  is  true 
that,  in  the  instance  before  uf,  the  iiitcrpotition  of 
tho  court  is  not  songht  to  enforce  action  by  the  Kxec- 
utive  under  constitutional  legi.HlatioD,  but  to  re- 
strain such  action  under  legislation  alleged  to  be 
unconstitutional.  But  we  are  unable  to  perceive 
that  this  circumstance  takes  tho  ease  out  of  the 
general  principle  which  forbids  judicial  interferenoe 
irith  the  exercise  of  executive  discretion." 

When,  therefore,  this  tenure-of-office  aet 
came  to  beconsideredbythe  President  in  refer- 
ence to  his  purpose  to  remove  Mr.  Stanton 
from  office,  he  had  a  right  and  it  was  his  duty 
to  decide  for  himself  whether  the  proposed  re- 
moval of  Mr.  Stanton  was  or  was  not  forbidden 
by  the  act.  As  yet  that  act  had  received  no 
eonstruction  by  the  judicial  department),  nor 
had  the  President  any  authority  to  send  the  act 
to  the  Supreme  Court,  and  require  the  judg- 
ment of  that  conrt  npon  its  true  meaning.  The 
Constitution  gave  him  no  right  to  resort  to  the 
judges  for  advice.  He  could  not  settle  his 
doubts,  if  he  entertained  doubts,  by  asking  any 
other  opinions  than  those  of  the  heaiu  of 
Departments. 

But  the  President  waa  aot  even  required  to 
ask  the  advice  of  his  Cabinet,  nor  even  of  his 
Attorney  General,  to  which  officer  he  may  re- 
sort for  advice  as  a  head  of  Department  under 
the  provisions  of  the  Constitution,  and  whose 
special  doty  it  is  made  by  an  act  of  Coagrass 
to  give  the  Pr^ident  advice  when  called  for  by 
him  on  any  question  of  law.  The  President, 
nlthoqgh  streh  aids  are  given  to  him  by  the 
Constitution  in  forming  his  judgment  on  a  ques- 
lioB  of 'Uw»  ia  not  bound  to  resort  to  them, 
Ue  may  do  so  out  of  abundant  caution,  but 
such  is  his  own  latitude  of  discretion  that  he 
may  net  without  invoking  such  aid.  or  he  may 
rej<'(-t  the 'advice  when  a^ed  forandgiven,  and 
lawfully  decide  for  himself,  though  perhaps  not 
so  wisely  or  eautioosly. 

Besides  this  late  authoritative  exposition,  as 
to  tt>e  discretionary  power  of  the  President, 
there  is  abundance  of  other  authority  entitled 
to  the  gravest  eonsideration,  which  might  be 
adduced  to  tho  same  effect,  and  which  I  prc(- 
pose  to  iii:roducft  npon  the  next  point,  wnich 
I  now  proceed  to  consider,  and  tnat  point  is, 
that  if  tho  President  had  so  construed  this  ten- 
u»e-of-offic»  aot  as  to  be  satisfied  that  Mr.  Stan- 
ton came  within  its  provisions,  but  was  also  of 
opinion  that  the  law  in  that  respect  was  con- 
trary to  the  Constitution,  he  ia  not  to  be  held 
responsible  if  therein  he  committed  an  error. 
The  case  in  that  aspect  stood  thus :  here  was 
an  act  of  Congress  which,  in  tbe  eonstruction 
given  to  it  by  the  President,  forbade  the  re- 
moval of  Mr.  Stanton  from  the  War  Depart- 
ment. The  President,  in  the  exercise  of  his 
executive  functions  and  of  his  duty  to  see  that 
the  laws  were  faithfully  executed,  came  to  the 
conclusion  that  in  the  execution  of  so  much 
of  this  executive  duty  as  had  relation  to  the 
administration  of  the  War  Department,  it  was 
eji£Q(^e<i(  to  plac9  ^t  i«  tb»  mnii»  of.  •aether 


pwwon.  His  relations  with  Mr.  Stanton  were 
aoch  that  he  felt  anwilKng  any  longer  to  be  re- 
sponsible for  his  acts  in  the  administration  of 
that  Department,  or  to  trust  him  as  one  of  bis 
eoofid«nti*l  advisers.  The  question  at  once 
arose  whether  this  right  of  removal  denied  to 
him  by  this  law,  was  given  to  him  by  the  Con- 
stitation ;  or,  to  state  it  in  other  words,  whether 
this  law  was  in  this  respect  in  pursuance  of 
the  Constitution. 

Kow,  it  appears  that  his  opinion  npon  this 
question  baa  been  made  up  deliberately.  When 
this  same  law  was  on  its  passage  and  had  been 
presented  to  him  for  his  approval,  his  opinion 
was  foraved  that  it  was  in  violation  of  the  Con- 
stitution. He  refused  to  approve  it,  and  re- 
turned it  to  Congress  with  a  message  in  which 
this  opinion  was  distinctly  announced.  It 
passed,  notwithstanding,  by  a  constitutional 
majority  in  both  Houses.  No  one  doubts  that 
then,  at  least,  he  had  a  perfect  right  to  exercise 
a  discretioDt  aud  no  one  has  ever  yet  asaeited 
that  an  error  in  an  opinion  so  formed  involved 
him  in  any  liability. 

The  exercise  of  that  veto  power  exhansted 
all  his  means  of  resistaaee  to  what  he  deemed 
•it  one«ttstita(ioi)al  act,  in  his  legislative  capa- 
city ;  and  so  far  as  the  law  provided  a  mle  oi 
action  for  others  thao  himaelf,  bo  other  means 
of  resistance  were  left  to  him.  But  this  law 
was  directly  aimed  at  him  and  the  exercise  of 
the  executive  power  vested  ia  him  by  tho  Cob' 
stitution.  When,  therefore,  he  oaime  a  second 
time  to  consider  it,  it  was  in  the  discharga  of 
an  executive  duty.  Had  he  then  no  diseretios 
of  any  sort?  Was  he  bound  to  act  in  a  merely 
ministerial  capacity  7  Having  once  finally  ex- 
ercisad  a  discretion  in  his  legiuative  ei^>M:ity  ta 
prevent  the  passage  of  the  law,  was  he  therebj' 
deprived  of  liis  discretion  in  his  executive  capa- 
eity  when  he  was  called  upon  to  actiwdM  it? 

It  has  been  aaid,  that  a  law  |>a)ised  over  » 
President's  veto  b^  a  majority  of  two  thirds, 
has  a  greater  sanction  than  a  law  passed  in  the 
ordinary  way  by  a  mere  mqority.  I  know 
th^t  there  are  those  who,  while  they  admit 
that,  as  to  a  law  passed  in  the  ordinary  mode 
by  the  concurrent  acts  of  the  two  Houses  and 
the  President,  it  may  be  questioned  on  tho 
score  of  unconstitutionality,  yet  maintain  that 
a  law  not  passed  by  snch  a  concurrence,  bnt 
by.  the  separate  action  of  the  two  Houses  with- 
out the  concurrence  of  the  Executive,  or 
against  his  will,  is  something  superior  to  ordi- 
nary legislation,  and  takes  the  character  of  a 
fundamental  or  organic  enactment.  But  this 
is  a  modem  heresy  unsnstained  by  the  slightest 
reason  or  anthority.  It  b  at  last  but  a  legis- 
lative act.  It  stands  upon  an  equal  footing 
with  other  legislative  acts.  It  cannot  be  put 
upon  higher  ground  or  lower  ground.  No 
distinction  is  allowable  between  the  one  and 
the  other.  Bat,  if  it  were,  it  certainly  would 
seem  more  reasonable  that  such  a  law  passed 
by  one  coUrdhiate  department,  wonld  stand  on 
lower  ground  than  a  law  passed  with  full  con- 
cnrrence  of  both  departments. 

The  qnestion  then  recurs,  is  the  President 
invested  with  a  discretion  in  his  executive 
capacity?  In  the  exercise  of  that  discretion 
may  he  9ompare  the  law  with  the  Constitution, 
and  if,  in  bis  opinion,  the  law  vests  hiin  with 
a  power  not  granted  by  the  Constitution,^  or 
deprives  bim  of  a>  power  which  the  Constita- 
tion  does  grant,  may  he  refuse  to  execute  the 
power  so  given,  or  proceed  to  execute  th» 
power  so  taken  away  ?  We  have  already  cited 
a  late  decision  of  the  Supreme  Court  directly 
in  point.  That  presented  the  direct  qnostion 
whether,  as  to  the  reconstri^ctioa  aets,  passed 
like  this  tenaie-of-civil-offioe  act,  bjr  •  vote  of 
two  thirds  in  eaoh  Hoasa,  th«  Prosid«Dt  had, 
notwithstanding,  in  reference  t^  those  laws,  an 
executive  discretion.  Tho  decision  maintains 
that  he  had. 

I  now  proceed  to  show  that  this  is  no  mod- 
ern doctrine.  The  authorities  which  I  shall 
cito  go  beyond  the  nooessities  of  this  case. 
Some  of  tit«Bi  go  to  the  length  of  asserting  that 
this  executive  qisoretion  survives  even  after  the 
FWHI»4CtlMU«J^  Uwlagiiiiluia4*li«rtmiit, 
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it  has  been  construed  by  the  judicial  depwrfe- 
ment,  and  in  that  extreme  case,  leave  the  rres- 
ident  at  lust  to  act  lor  hiniHelf  in  opposition  to 
tbe  express  will  of  botb  tbe  other  depai-traeots. 
I  will  lirsi  cite  some  opiuiouB  upon  tuis  extreme 
position. 

Mr.  Jeflerson  saja : 

"Tbearaond  question,  vbethcr  the  judKoars  ia- 
Testcii  with  exclusive  authority  to  decide  on  the 
eonstituiioiiftHty  of  a  law.  has  boon  horctotbro  a  sub- 
ject of  consideration  with  me  in  the  oxerciso  of  offi- 
cial duties.  Certainly  there  it)  not  a  word  ia  tbe  Oon- 
stitulion  which  has  itiven  that  power  to  theu  more 
than  to  thecxecutiveorlcKlalatirc  branches.  Qurg- 
tioDii  of  property,  of  character,  and  of  crime,  being 
ascribed  to  tbe  judKce,  through  a  definite  course  of 
legal  proceedings— laws  involving  snoh  questions 
belong  of  course  to  them,  and  a»  they  decide  on  them 
ultimately  and  without  appeni  they  of  course  decide 
/or  tkemticM.  The  coDslitutioual  validity  of  the 
law  or  laws  prescribing  executive  action,  and  to  be 
adnjitiistrred  by  that  branch  nllimatcly  and  without 
appeal,  tbe  ezeontive  must  decide  for  tkemnt^rieii  also 
whether  under  the  Ci>n»titation  they  are  valid ornot. 
8*>.  also,  ns  to  laws  governiug  the  proceedingn  of  the 
Legi.4lutnrc:  that  >>ody  mu^it  judge  for  »>M^thccon- 
ttitatiooalHy  of  the  law.  and.  equally,  without  appeal 
or  control  from  its  coordinate  broaohee.  Ana,  in 
general,  that  branch  which  is  to  act  ultimately  and 
without  appeal,  on  any  law,  is  tborighli'ul  expositor 
of  tha  vahaily  of  tbe  law,  niteontrolied  by  the  opin- 
k>os  of  the  ether  eoiirdiBate  autboritiM." 

President  Jackson,  in  his  veto  meiMkge  apon 
tbe  bank  bill,  nses  this  language : 

"  If  the  opiaioo  of  the  Bnprwne  Ooart  oorercd  tbe 
whole  ground  of  this  set  it  ought  iu>t  to  ooDtrol  the 
ooSnIinate  authorities  of  this  Government.  TheCon- 
gress.  I  heExccutivc,  and  tbecourtmunt  each  for  itself 
ba  guidiHl  by  its  awm  opinion  of  the  Conslitution." 

Mr.  Van  Buren  makes  use  of  this  language: 
"Brerybody  Icaows  that  an  act  which  is  contrary 
t»  tbe  ConMitation  is  a  nullity,  althoagb  it  may  have 
Sassed  aocurdiog  to  the  lorms  of  tbe  Coostilutioo. 
That  instrument  creates  several  departments,  whose 
duty  It  may  become  to  act  upon  such  a  bill  in  the 
Krformauoa  af  their  reapeotive  functions.  The  the- 
ory of  tbe  Constitution  is  that  those  departments  are 
cuSi'diiiiite  and  independent  of  each  other,  and  that, 
when  theyaot  in  theirapproprlate spheres. they ench 
have  a  right,  and  it  is  the  duty  of  eaeh  to  judge  for 
Uittmselvcs  in  respect  to  the  authority  and  require- 
ments of  the  Constitution  without  being  cuu trolled  or 
iatert'ered  with  by  their  co-dcpurtuen  ts.  and  are  each 
respansibia  to  tbe  pwipla  alous  for  tke  maancr  in 
which  tk<'y  discharge  their  respective  duties  in  that 
regard,  li  is  nut,  therefore,  to  be  presumed  that  that 
instrument,  atler  mukingittho  President's  especial 
duly  to  take  an  oath  t<>  proteoland  uphold  tbe  Ooe- 
stitution  and  prevent  its  violitlinn,  iutooded  to  deny 
to  blm  the  rif  bt  to  withhold  his  assent  from  a  mcu«- 
are  which  he  might  conscisntioxisly  believe  would 
hairs  that  aCest  and  to  iasaosa  upon  bim  tbs 


sily  of  oatroging  his  coosoittnee  07  making  histsalf 
a  party  to  suuh  a  violation. 

Whether  tlie«e  views  are  sound  or  not  is  riot 
now  tiie  question.  It  happens  that  as  to  this 
tenure-or-civil'office  law,  it  has  never  been 
lield  by  the  Supreme  Court  to  be  constitu- 
tional. But,  if  It  bad  been  otherwise,  if  this 
law  had  been  pronounced  constitutional  by  a 
solemn  dccislou  of  the  Supreme  Court  of  the 
United  Stall's,  what  ground  would  there  be 
fur  holding  the  President  guilty  of  a  high  mis- 
demeanor in  forming  an  opinion  sanctioned 
by  the  authority  of  three  of  bis  predecessors  7 

1  will  now  call  alteniion  to  certain  leading 
aothorities  upon  the  point  that  a  law  passed  by 
Cuiigreiis  ill  violation  of  the  Constitution  is 
tolully  void,  and  as  to  the  discretion  vested  in 
tbe  President  to  decide  for  himself  the  ques- 
tio'n  of  tbe  validity  of  such  a  law.  I  cite  first 
from  the  Federalist,  No.  76 : 

"  There  is  no  position  which  depends  on  dearer 
principles  than  that  every  act  of  a  delegated  author- 
ity courrary  to  the  tenor  of  the  commission  nntler 
which  it  is  exercised,  ia  void.  No  legislative  act. 
tberefure,  contrary  to  the  Cuustitut  ion,  can  be  valid." 
"if  it  bo  said  _tbat  tbe  legislative  body  are  them- 
selves tbe  consiitudonal  judges  ot  tbeir  own  powers, 
aad  tbattbecoustruotion  thcypntupoa  ihemiseon- 
elusive  upon  (A<  other  dcparlmtittt,  it  may  be  an- 
swered that  this  canunt  bo  the  natural  presumption 
where  it  is  not  to  be  colleetcd  from  any  particular 
provisiaBS  in  tbe  Ckmstilntion." 

I  eite  next  from  No.  81  of  tbe  Federalist,  in 
reference  to  that  clause  of  the  Censtitution  de- 
chnripg  its  supremacy  atid  the  supremacy  of  the 
laws.     It  is  said: 

"  It  will  aot,  I  presume,  hare  escaped  ohserratton 
that  iterprew/y  ooufiucs  this  supreiuacy.  to  laws  made 
jnu-sannt  to  th*  Conttit<ilioit^  wlucb  I  mention  merely 
as  an  tnstan,''e  of  caution  in  the  Convention;  since 
that  limitation  would  have  been  to  be  understood, 
tho««k  it  bad  not  baaa  exprasted." 

Cbanoallor  Kent,  in  the  fiist  rolame  of  hi* 
Gomtoentariea,  uses  this  laiigaage : 
."•M  ia  «kk  aad  aU  othat  svaatiisa  wk«N  ttwe  to 


awritteii  eonstitntion  destimating  tbe  powers  and 
duties  of  tho  legislative  oswellasof  the  orWdepart- 
mentsof  the  Govornmontj  an  act  of  the  Itcgislaturc 
may  be  void  as  being  against  the  ConstitulTon." 

Speaking  of  the  legislative  power  the  Chan- 
cellor adds: 

"It  is  liable  to  be  constantly  swayed  by  popular 
preiudice  and  passion,  and  it  is  difficult  to  keep  it 
from  pressing  with  injurious  weight  upon  the  consti- 
tutional rights  and  privileges  of  tkt  other  dtpart- 
menl:" 

In  Haybum's  case  (2  Dall.,  page  407)  the 
opinions  of  the  jndges  of  the  circuit  courts 
of  the  United  States  for  the  districts  of  New 
York,  Pennsylvania,  and  North  Carolina,  apon 
the  constitutionality  of  the  act  of  March  23, 
1792,  are  reported.  This  act  purported  to  con- 
fer npon  the  judges  a  power  which  was  not 
judicial.  They  were  of  opinion  that  Congress 
bad  no  authority  to  invest  them  with  any  power 
except  such  as  was  strictly  judicial,  and  they 
were  not  bound  to  execute  the  la#in  their 
judicial  capacity. 

In  Culder  vs.  Bull,  (3 Dall,,  page  398,) speak- 
ing of  the  paramount  authority  of  Federal  and 
State  constitutions,  it  is  said : 

"  If  any  act  of  Congrew  or  of  the  Legislature  of  a 
Stato  violates  those  constitutional  provisions,  it  is 
UDqaeationably  void." 

In  Van  Horn's  Lessee  vs.  Dorrance  (2.  Dall., 
page  308)  we  find  the  following: 

"  What  arc  licerislatnrcs  T  Creatures  of  tho  Consti- 
tution; they  owctlieir  existence  to  the  CnnstitutiuD. 
They  derive  their  powers  from  tho  Constitution.  It 
is  their  commission;  and.  therefore,  all  their  acts 
rouT^t  bo  conformable  to  it,  or  else  they  will  be  void." 
*'  Wlmtevcr  may  be  the  cnso  in  other  countries,  yet 
in  this  therocan  be  no  doubt  that  every  aot  of  the 
Legislature  repugnant  to  tbe  Constitutioo  is  abso- 
lutely void." 

Chief  Justice  Marshall,  delivering  the  opin- 
ion of  the  court  in  Marbury  V3.  Madison,  says: 

"It  is  a  proposition  too  plain  to  be  contested  that 
the  Constitution  controls  any  legislative  act  repug- 
nant to  it;  or,  that  the  Legislature  may  alter  tbe 
Constitution  by  an  ordinary  act.  Between  these 
alternatives,  there  it  uo  mjudle  ground.  The  Con- 
stitution is  either  a  superior,  paramount  law,  uii- 
chaugeabi*  by  ordinary  means,  or  it  is  on  a  level 
with  ordinary  legislativo  aots,  and  like  other  acts,  is 
alterable  when  the  Legislature  shall  please  to  alter 
it.  If  theformerpart  ofthe  alternative  bo  true,  then 
a  legislative  act  contrary  to  the  Constitution  is  not 
If  w :  it  the  latter  part  be  true,  then  written  constitu- 
tions arc  absurd  attempts  on  the  part  of  the  people, 
to  limit  a  power  in  its  nature  illimitable."  "Cer- 
tainly all  those  who  have  framed  written  constitu- 
tions oontemplalethom  ast'omiug  the  Aiadamoatal 
and  iiaramount  law  of  tbe  nation,  and,  consequently, 
the  theory  of  every  such  government  must  be,  that 
an  not  of  tbe  Legislature,  repugnant  to  tbe  Consti- 
tntion,  is  void."  "Thus  tbe  partiaular  phraseology 
ot  tbe  Constitution  of  tbe  United  States  confirms  and 
strengtbeus  tbe  principle,  euni>u3ed  to  be  ossential 
to  all  written  constitutions,  that  a  law  repugnant  to 
tho  Constitution  is  void ;  and  that  wurts,  as  well  as 
other  tUffartmeittt,  are  bound  by  that Tustriuueut." 

In  Dodge  vs.  Woolsey  (18  Howard,  pages 
347-8)  the  court  say : 

",The  detiartments  of  the  OovamnMat  are  legts- 
latiye,  executive,  and  judicial.  Tboy  areaoiirdinate 
m  degree  to  the  extent  of  the  powers  delegated  to 
eaeh  of  them.  Each,  in  the  exercise  of  its  powers, 
ia  injlcpendent  of  the  other,  but  all,  rigbtfniiy  done 
by  either,  is  binding  upon  tbe  others.  The  Cousti- 
ttttion  is  supremo  over  all  of  them,  because  the  peo- 
ple wbe  raliSod  it  have  made  it  so:  consequently, 
anything  which  may  be  done  uaaothorised  by  it  is 
unlawful." 

Again,  in  22  Howard,  page  242,  tbe  nudity 
of  anyactincoiisi.stentwith  ilie  Constitution  is 
produced  by  the  declaration  that  the  Poaslilu- 
tion  is  the  supreme  law. 

I  will  now  refer  to  some  decisions  »f  tbe 
Supreme  Court  of  the  United  Sutes,  which 
relate  more  particularly  to  the  point,  that  as 
an  executive  officer  tbe  President  is  vested 
with  a  discretion. 

In  Marburjr  uj.  Madison  (1  Cranch,  page  880) 
is  tbe  following : 

"BytheConstitutionoftheUuitedSUtesthePres- 
ident  IS  invested  with  certain  important  political 
powers,  in  the  exorcise  of  which  ho  is  to  use  his  own 
dieeretion,  and  is  aooountablo  only  to  bis  eountry  in 
h'»  ';5'!''<'a'  character,  and  to  his  own  consoience. 
10  aid  bim  in  tho  pcrformonco  of  these  duties,  he  is 
anthorUed  to  appoint  certain  officers  to  act  by  his 
autborityand  in  oonforraity  with  his  orders.  Insooh 
cases  their  acts  are  bis  acts,  and  whatever  opinion 
may  be  entertained  of  the  manner  in  which  execu- 
tive discretion  may  be  used,  (till  there  exists,  and 
exist,  no  power  to  control  this  diseretion." 

And  in  Martin  vs.  Mott  (12  Wbeaton,  page 
81)  this:  "^  ' 

"Iha  l*w4o«s  aot  proviilo  fiir  any  appeal  Droia  the 


judgmentof  the  President,  orforanyrightin  subord- 
inate officers  to  review  bu  decision,  and,  in  effect, 
defeat  it.  Whenever  a  statute  gives  a  discretional^ 
power  to  any  person  to  be  exercised  by  him  upon  hrs 
own  opinion  of  certain  foots,  it  is  a  sound  rule  of 
construction  that  the  statute  constitutes  bim  the 
solo  and  exclusive  judge  of  tbe  existence  of  those 
facta." 

Quotations  from  opinions  of  the  Sapreme 
Court  maintaining  tbat  the  executive  power  of 
tbe  President  is  in  no  sense  merely  mininteriat 
bat  strictly  discretionary,  might  be  multiplied 
indefinitely.  And,  indeed,  it  is  easy  to  snow, 
from  repeated  decisions  of  the  same  court,  that 
the  heads  of  Departments,-except  where  the 
performance  of  a  specific  act  or  duty  is  required 
of  them  by  law,  are  in  no  sense  ministerial 
officers,  but  that  they  too  are  clothed  with  a 
discretion,  and  protected  from  responsibility 
for  error  in  the  exercise  of  that  aiscretion. 
Thus,  Det^tar  vs.  Paulding,  14\ Peters;  Kea- 
dall  vs.  Stokes,  3  Howard ;  Brashear  ot.  Maaoa, 
6  Howard;  in  which  latter  case  the  court  says: 

"The  duty  required  of  the  Secretary  by  the  resoht- 
tion  was  to  be  performed  by  him  as  the  bead  of  one 
of  the  executive  Departments  of  tbe  Qovcmment,  in 
the  ordinary  discbarge  of  hia  official  duties;  that  to 
general  such  duties,  whether  impesed  by  aelof  Coa- 

Sress  or  by  resolution,  are  not  merely  ministoisl 
uties;  that  the  head  of  an  executive  Dopartmentof 
the  Oovemment,  in  the  administration  of  tbe  vari- 
ous aad  important  oonoems  of  bis  office,  is  eontia> 
unlly  required  to  exercise  judgment  and  diseretieti; 
and'that  ihe  court  could  not,  by  moiufainn*,  aot  di- 
rectly upon  the  officer,  to  gnide  and  control  bis  judg- 
mentand  discretion  in  matters  committed  to  hiseare 
in  tbe  ordinary  discharge  of  his  offioiul  duties." 

I  will  now  ask  your  attention,  Senators,  to 
the  remaining  articles. 

And  first  the  fourconspiracy  articles.  These 
allege  that  the  President  uniawAilly  conspired 
with  Loreneo  Thomas,  and  others  to  the  House 
of  Representatives  niiknown,  on  the  21st  of 
Februarr,  1868— first,  to  hinder  and  prevent 
Edwin  H.  Slanton,  Secretary  of  War,  froni 
holding  the  office  of  Secretary  fbr  the  Depart- 
ment of  War,  coirtrary  to  the  conspiracy  act 
of  July  81,  1861,  and  in  violation  of  the  Con- 
stitution of  tbe  United  Stotes ;  second,  to  pre- 
vent and  hinder  the  execution  efthe  "act  reg- 
ulating the  tenure  of  certain  civil  offices,"  and 
in  pursuance  of  this  eonspiracr  did  unlawfully 
attempt  to  prevent  Edwin  M.  Stanton  from 
holding  the  said  office;  third,  by  force  to  seize, 
take,  and  possess  the  property  of  tbe  United 
States  in  the  Department  of  War  in  the  custody 
and  charge  of  Edwin  M.  Stant«n,  Secretary 
thereof,  contrary  to  the  conspiracy  act  of  Jnly 
31, 1861,ondof  thetencire-of-officeact;  fourth, 
with  intent  unlawfully  to  seize,  take,  and.pos- 
sess  tbs  property  of  tbe  United  States  in  tbe 
Department  of  War  in  the  custody  of  Edwin 
M.  Stanton,  the  Secretary  thereof,  with  intent 
to  violate  tbe  "act  regalating  the  tenure  of 
certain  civil  offiees." 

It  will  be  seen  that  these  foar'  conspimey 
counts  all  relate  to  the  same  subject-matter,  the 
WarOffice,  the  Secretary  of  the  NVarOffice,  and 
the  public  properly  therein  situated.  And  this 
is  alt  that  is  necessary  to  be  said  about  these 
articles:  for  not  a  scintilla  of  proof  has  been 
addnced  in  their  support  The  case  attempted 
to  be  made  out  unaer  these  conspiracy  Articles 
by  the  Managers  was,  in  the  first  place,  by  the 
prodnction  of  the  two  spts  of  orders  issned  on 
the  21st  of  February.  But  as  these  of  them-, 
selves  did  not  amount  to  evidence  of  a  con- 
spiracy, as  they  carried  the  idea  of  nonnlawfnl 
agreement,  but  simply  stood  upon  the  footing 
of  an  order  given  by  a  President  to  a  subord- 
inate, the  Managers,  in  order  to  make  some 
show  of  a  case,  oB'ered  to  introduce  the  decla- 
rations of  General  Thomas,  made  on  the  night 
of  the  21st  and  on  the  22d  of  February  and 
other  days,  intending  to  show  a  pnrpose  on  big 
part  to  obtain  possession  of  the  Department 
and  the  property  of  the  Department  by  intimi- 
dation and  force.  Objection  was  made  at  tbe 
time  to  the  introduction  of  these  declaration* 
without  laying  a  foundation  upon  which  tbe 
President  could  be  made  liable  by  such  decla- 
ration. Impressed  with  this  objection,  the 
Manager  who  opened  the  prosecution,  after 
some  consideration,  at  leogtn  answered  aa  in- 
qniry  of  A  Setwtor,  tbttt  be  expected  to  foUow 
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Dp  the  {vroof  of  (be  deelonMiocni  hj  mxfafooa- 
necting  the  President  with  them.  Upaa  th«t 
assurance  he  was  allowed  to^give  the  declara- 
tions of  General  Thomas  in  evtdence.  But  (hat 
is  (be  last  we  hare  heaad  of  any  supporting 
proof  so  promised.  Not  a  scintilla  of  proof 
Das  been  obtained  from  General  Thomas  or 
from  any  other  quarter,  under  the  conspiracy 
charge,  of  any  aiithorify  given  or  intended  to  be 
given  by  the  President  to  General  Thomas  to 
resort  to  force,  intimidation,  or  threats  in  the 
execQ^on  of  the  order  which  the  President  had 
given.  This  is  quite  enough  to  say  with  regard 
to  those  articles. 

Next,  as  to  the  ninth  article,  nsnally  known 
88  the  Emory  article.  It  had  no  substance  in 
itself  from  the  beginning,  and,  since  the  testi- 
mony of  Mr.  Wellesj  rematns  without  the 
slightest  foundation. 

Next,  as  to  the  tenth  article,  relative  to  the 
speeches  made  at  the  Executive  Mansion,  at 
Cleveland,  and  at  St.  Loaia,  in  the  months 
of  August  and  September,  1866.  It  it  in  the 
name  of  all  the  people  of  the  United  States 
that  you.  Senators,  are,  in  this  article,  called 
niwn  to  hold  the  President  of  the  United  States 
criminally  responsible,  even  to  the  loss  of  his 
office,  for  speaking,  as  the  article  has  it,  with 
•  loud  voice  to  assemblages  of  American  citi- 
zens, what  is  called  scandalous  matter  touch- 
ing the  Thirty-Ninth  Congress  of  the  United 
States. 

In  the  first  place,  that  political  body  did  not 
deem  it  necessary  to  guard  their  own  honor 
snd  privileges  by  taking  notice  of  ebavges  so 
Bade  against  themselves.  Every  word  charged 
Iwd  been  brought  to  their  notice,  and  th«y  were 
pressed  a^in  and  again  to  commence  proceed- 
ings to  vmdicate  their  honor  thns  aspersed. 
Bat  they  deliberately  declined  to  interfere,  and 
so  the  slander,  if  it  were  a  slander,  spoken, 
and  the  ot^ect  against  which  It  was  spvken, 
have  all  passed  away,  and  a  new  Congress  finds 
it  necessary  to  vindicate  the  honor  of  its  de- 
fbifct  predecessor  by  doing  that  which  its  pes- 
decessor  refnsed  to  do  for  itself. 

When  the  statutes  of  geandaimH  magnatwin 
pre\utiled  and  were  in  lull  force  in  Kogland, 
there  happened  this  case,  which  will  be  fount! 
reported  in  Yelvejcton  :  a  oomntva  oitiien  was 
prosecuted  for  sea»ds)oas  M«Mer  spokM  of  a 
mer.  Pending  th*  ppos«e«tiins  the  great  own 
tost  his  peerage ;  whereupon  it  was  deeiiM 
that  the  presecatioa  shouM  be  dismissed. 

It  passes  coraprehensioa  that  soch  an  article 
as  this  tend)  arti^  shoald  be  gravely  pvasentad 
in  the  name  of  the  AmetieaB  pmple  for  words 
raohen  to  them  by  one  af  their  serrasts,  the 
FuBid— t,  against  another  of  tbeir  servants, 
the  Ceagress  of  the  United  States.  Ifdiereis 
any  one  precioos  right  which  our  people  valae 
asa  jewel  beyond  -  price  it  is  the  right  of  fvee 
speech  with  the  correspeadiDg  rigM  of  a  irae 
press.  Mnszle  the  eae  or  gag  tiM  ethw^aad 
we  arebaiek  a^n  to- the  tines  when  theiewas 
no  soeh  body  in  the  State  as  the  people. 

This  tentn  arlieie  cairies  ns back  five  hun- 
dred years,  to  the  days  when  the  privilege  of 
Parliament  meant  the  piivilsgu  o«  the  House 
'  ef  Lofds,  and  no  common  man  dare  speak 
against  its  aatkority,  or  the  authority  or  per- 
■oaat  character  of  what  was  ealled  the  great 
men  of  the  realm  who  sat  thare.  A  ooesaion 
man  said  of  that  proud  prelats,  the  fiiriiop  of 
Varwieh,  **  Yoa  have  writ  me  that  whieh  is 
against  the  word  <rf'  Qod,  aad  the  saaiateaanoe 
of  saperstitien.'  *■  Straightway  the  privileM  af 
Parliament  seised  him  and  panished  him. 
Another  said  of  ny  Lord  Ahotgaveaay,  "  He 
•ant  for  Bte  and  put  me  ia  little  ease."  That 
jMor  man  was  seized  at  onoe  aad  panished  for 
dairins  to  speak  thns  of  onaef  the  magaates  of 
Ifcelaad. 

But  the  qiirit  of  English  liberty,  after.stvag- 
gliog  for  years,  at  last  proved  victoriona  over 
these  aneient  abuses,  and  a  man  in  England 
nay  nowspeak  his  reli^tonsseatimeatswuneut 
fcar  i»f  the  fires  of  Smithfield )  he  may  diseaM 
the  prooeetiingsof  the  great  men  of  Pwliasteat 
with  at  least  a  &ir  oppovtanit^  ofdelending  the 
liberty  t>f  speech.    And  at  fawttha  pressor  that 


oeaatry  has  cleared  itself  of  nsariy  att  the 
shackles  that  have  been  imposed  upon  it. 
Nominally  the  law  remains  unchanged.  Priv- 
ilege of  Parliament  has  not  been  expressly  re- 
pealed ;  but,  like  the  sword  of  the  Black  Prince 
in  Westminster  Abbey,  "it  lies  more  honor- 
able in  its  rust  than  in  its  edge ;  more  glorious 
in  its  disQsethan  in  its  service." 

Upon  the  formation  of  the  Constitution  of 
the  United  States  our  fathers  were  not  un- 
mindful of  what  had  happened  in  the  past. 
They  had  brought  with  them  the  traditions  of 
suffering  and  persecution  for  opinion's  sake, 
and  they  determined  to  lay  here  for  themselves 
the  foundations  of  civil  liberty  so  strong  that 
they  never  could  be  changed.  When  our  Con- 
stitution was  formed  and  was  presented  to  the 
various  States  for  adoption,  the  universal  ob- 
jection made  to  it  was  not  so  much  for  what 
it  contained  as  for  what  it  omitted.  It  was 
said,  we  find  here  no  bill  of  rights ;  we  find 
here  no  guarantee  of  conscience,  of  speech,  of 
press.  The  answer  was,  that  the  Constitution 
itaelf  was,  from  beginning  to  end,  a  bill  of 
rights ;  that  it  conferred  upon  the  Government 
only  certain  specified  and  delegated  powers, 
and  among  these  were  not  to  be  found  any 
^rant  of  any  power  over  the  conscience  or  over 
tree  speech  or  a  free  press.  The  answer  was 
plausible,  bat  not  satisiactory. 

The  consequence  was  that  at  the  first  Con- 
gress held  under  the  Constitution,  accordinc 
to  instructions  sent  from  the  various  State 
conventions,  ten  amendments  were  introduced 
and  adopted,  and  the  first  in  order  among  them 
is  this  amendment : 

"  ASTICLR  1.  Oonrran  ahall  mslte  no  law  respeet- 
ine  an  eetsblishmcnt  qf  religion  or  prohibitins  the 
free  exereiao  thereof;  or  Abridging  the  freedom  of 
Bpeech  or  of  the  preiu;  or  the  risht  of  the  people 
PHBsoefeily  to  usemble  and  to  petition  the  Qovem- 
ment  for  a  redreaa  of  srieraaees." 

There,  in  that  article,  associated  with  reli- 
gious freedom,  with  the  freedom  of  the  press, 
with  the  great  right  of  popular  aasemblageand 
of  petition — there  we  find  safely  anchored  for- 
ever this  inestimable  right  of  free  speech. 

Mark  now.  Senators,  the  prescient  wisdom 
of  the  peaple!  Within  ten  years  after  the- 
adoption  of  the  Constitution  the  Government 
was  entirely  in  the  bands  of  one  party.  All 
of  its  departments,  exeoative,  legislative,  and 
judicial,-  were  concentrated  in  what  was  then 
called  the  Federal  party.  But  a  formidable 
part][  had  begun  to  show  itself,  headed  by  a 
Iblmidabte  leader — a  party  then  called  the  iis- 
publiean,  since  known  as  the  Demeero^  party. 
'Nothing  was  left  to  them  but  firee  speeoi  and 
a  free  press.  AU  the  patronage  was  upon  the 
other  side.  Bnt  they  made  the  -most  of  these 
great  engines.  So  much,  however,  had  the 
dominant  party  lost  discretion,  confident  in  its 
party  strength,  that,  irritated  to  folly  and  mad- 
ness by  the  fieree  attacks  made  upon  its  exec- 
utive, its  judiciary,  and  its  Houses  of  Congress, 
in  an  evjl  hour  it  passed  an  act,  July  14, 1798, 
eiMitled  "  An  act  for  the  punishment  of  certaan 
crimes  against  the  United  States." 

The  second  section  of  this  act  provides : 

"That  if  any  person  shall  write,  print,  utter,  pub- 
liah  "•*••"  uur  uUse,  MiiDdiueiu, 
and  malioioua  irrttinga  against  the  Qoverameat  of 
the  United  States,  or  eillior  House  of  the  Congress 
of  the  United  States,  or  tlie  President  of  the  United 
Statee,  with  intent  to  defame  the  said  Qareument 
or  ei'her  Uouae  of  the  said  Coogresa,  or  the  said 
President,  or  to  bring  them  or  cither  of  them  int6 
contempt  or  disrepnte,  or  to  excite  againit  them,  or 
eithvr  or  say  ef  tnem,  the  hatred  ef  the  coed  people 
of  the  United  States."      ••»»••  such 

Eersons"       •       •       •      •       ■•  shall  be  panished 
y  a  fine  not  cxeeedtnt  (2,000  and  by  imprisonment 
net  exeaediac  two  yoais." 

No  act  has  ever  been  passed  by  the  Congress 
of  the  United-States  so  odious  ta  the  people 
as  this.  Mr.  Hamilton  and  other  great  Feder- 
alists of  the  day  attempted  in  vain  to  defend 
it  before  the  people.  Bet  the  authors  of  the 
law  and  the  law  itself  went  down  together  be- 
fore the  popular  indignation-,  and  this  act, 
which  was  gotten  up  by  a  great  and  powerful 
party  in  order  to  preserve  itself  in  power,  be- 
eaow  the  &tal  means  of  driving  that  party  out 
of  power,  followed  by  the  maledictions  of  the 
people. 


Hirtory  oentinaes  to  teatdi,  now  as  here* 
tofore,  that ''  Eternal  vigihuiee  ie  the  price  of 
liberty."  There  is  now,  as  there  has  been  in 
the  past,  a  constant  tendency  to  transfer  power 
from  the  many  to  the  few.  There  the  danger 
lies  to  the  permanence  of  our  political  institU' 
tions,  and  its  source  is  in  the  legislative  depart- 
ment, and  in  the  legislative  department  alene. 
Guard  that  well  and  we  are  satie ;  and  to  guard 
it  well  you  must  guard  the  other  departments 
frtnn  its  encroachments.  Without  the  help  of 
the  people  they  cannot  defend  themselves. 
This  last  attempt  manifested  in  this  tenth  arti- 
cle to  again  bring  into  play  the  fearful  privilege 
of  the  legislative  department  is  only  a  repe- 
tition of  what  has  happened  from  the  dawn  of 
history.  W  herever  that  has  been  the  governing 
element  it  has  always  been  jealous  of  free 
speech  and  a  free  press.  It  has  not  been  so 
with  the  absolute  monarch.  He  feels  secure, 
surroanded  by-  physical  power,  sustained  by. 
armies  and  navies.  Accordingly  we  find  that 
such  a  monster  as  Tiberius  pardoned  a  poor 
wretch  who  had  lampooned  his  authority  and 
ridiculed  his  conduct,  while  the  decemvirs 
remorselessly  put  to  death  a  Romao  satirist 
who  was  bold  enoagh  to  attack  and  to  bring 
into  contempt  their  aathority. 

The  eleventh  article  is  the  odIt  one  that  re- 
mains  to  be  considered.  I  confees  my  inabil- 
ity to  make  anything  oatof  that  article.  There 
is,  in  the  first  place,  a  reference  to  the  speedi 
of  the  18th  of  August,  1866,  a«d  it  then 
charges  substantially  the  same  things  coataiaed 
ia  the  tenth  article  in  refieieace  to  that  speech, 
adding  a  new  allegatioa,  not  sastained  by  proof 
of  the  speech  itself  or  by  any  other  piroof  in 
the  case,  that  by  that  speech  the  President  de- 
nied the  power  of  the  Tfairty-Niath  Congress 
to  propose  amendments  to  the  Ccmstitntion  of 
the  United  States.  Then  follow  indefinite  aUe- 
gations  of  contriving  means  or  atlemptiag  to 
(wntrive  means  to  defeat  the  execution  of  the 
twiure-of-civil- office  act,  the  military  appro- 
ptiatioa  aot,  and  the  reconstraction  not  What 
things  were  contrived  we  are  not  told,  nor  what 
tklais  were  atteMMrii  to  be  eontsivied.  1  do 
not  feel  warranteVn  M^ng  tp  the  tirae  of  the 
Senate  by  any 'tellM|f>  consideration  of  tUs 
aaemaloQS  artwsi''  'So  &r  as  it  has  any  refer- 
ence wbateverto  the  freedom  of  speech,  what 
I  have  said  in  answer  to  the  tenth  article  seems 
to  be  sufficient.  As  to  anything  this  article 
oeatains  beyond  referenda  to  that  ^>eech  I,  for 
one,  can  make  nothing  out  of  it 

And  now.  Senators,  afler  this  review  of  the 
articles  of  impeachment,  we  are  prepared  to 
form  some  idea  of  the  nature  of  this  impeach- 
laent  itself.  Where,  now,  is  the  ssischief? 
Where,  now,  is  the  injnry  to  aoy  mdividnal  or 
toany  ofiieerof  theGoTemment  brought  about 
by  tfaie  action  of  the  President  7  Whether  act- 
Mted  by  good  motives  or  bad,  no  injury  has 
fbilowod ;  no  public  interest  luis  saffered ;  no 
officer  has  been  changed,  either  rightfully  or 
ww)iiK fatly ;  not  an  item  of  public  property  or 
of  publio  money  has  passed  out  of  the  custody 
of  law,  or  has  been  appropriated  to  improper 
uses.  , 

To  all  this  it  is  said  that  it  is  enoagh  that 
tiie  law  has  bean  violated,  that  powers  have 
been  assoiaed  by  the  President  aot  eonfetved 
upon  him  by  the  Cenatitation  of  the  United 
States.  It  is  in  the  order  of  the  Slst  of  Feh- 
roary,  186S,  that  it  is  claimed  ou  the  part  of 
the  Maasgers  that  the  President  usnrped  a 
power  aot  granted  by  the  Coastitotion. 

If  that  piopositioa  oonid  be  established  the 
Managers  woald  still  be  a  great  way  off  from  a 
conrietion  for  an  impeachable  offense.  Maeh 
more  most  be  made  oat  besides  the  aetaal 
viol^ioa  by  the  Prendent  of  thecoasiitntiooal 
provision :  first  of  all,  the  crimiisal  inteat  to 
violate;  and  secondly,  the  existence  of  an  act 
of  Congress  providing  that  such  violation  with 
criminal  intent  should  amount  to  a  high  crime 
and  misdemeanor.  But  I  hasten  to  meet  the 
Managers  upon  the  main  propositioti,  and  I 
maintain  with  confidence  that  the  order  issued 
on  the  21st  of  February,  1898,  for  the  removal 
of  Ms.  StantMi,  was  isaoed  by  the  President  ia 
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tbe  exercise  of  an  uadea1>ted  power  Tested  in 
Um  by  the  Constiuuioa  of  tbe  Uirite<l  States. 
No  executive  order  issncd  bv  amy  President, 
from  the  time  of  Washington  dowa  to  tbe  pres' 
ent,  ooroes  to  us  with  a  greater  aanetion  or 
higher  authority  or  stronger  indorsement  than 
this  order.  If  this  order  is  indeed,  as  it  is 
claimed,  a  usurpation  of  power  not  granted 
by  the  Constitution,  then  NVashington  was  a 
usurper  in  ^ery  month  of  bis  administratien, 
and  after  bim  ever;  President  tbat  ever  oeeu- , 
pied  that  bigb  office  from  bis  day  to  thatof  the 
present  incumbeat;  for  every  one  of  them  has 
exercised,  wiUiout  doubt  and  without  question, 
this  executive  power  of  removal  from  office. 

So  iar  as  this  question  stands  upon  aulhoritv, 
it  may  be  said  to  have  been  more  thoroughly 
and  satisfactorily  settled  than  any  one  that  has 
at  any  time  agitated  tbe  country ;  settled  Grst 
ia  1789  by  tbe  very  men  who  framed  tbe  Con- 
stitution itsaif  (  then,  after  ^  lapse  and  acqui- 
escence of  some  forty  years,  brought  again  and 
agaia  into  question  in  hiKh  party  times  in  1826, 
in  1880,  and  iu  1885.  But  in  the  worst  parly 
times  it  was  never  changed  by  the  Legislature, 
but  left  aa  it  was  until  the  2d  of  llarcb,  1867, 
whea,  after  tbe  lapse  of  almost  eighty  years,  a 
new  rule  was  attempted  to  be  established  which 
proBOsea  to  reverse  the  whole  past. 

Now,  Senators,  1st  us  consider  upon  the  Co»- 
ttitulion  itaeUr  this  question  of  the  executive 

Kwer  of  removal.  Nopowerisexpreasiygtvea 
the  CoBstitutiAn  to  remove  any  civil  cSicer 
firoai  office,  except  what  is  given  by  means  of 
impeachment  The  power  of  appoinUnent  to 
office,  however,  is  expressly  given,  and  tbat  is 
given  to  the  President,  as  to  certain  officers, 
by  aad  with  tbe  advice  and  consent  of  tJse  Sen- 
ate. That  is,  in  the  act  of  appointing  to  office 
the  maia  part  is  done  by  the  Executive,  bat 
tiMre  DMSt  be  a  participalioa  thereia  of  the 
lewslative  department. 

Now,  all  agree  that  there  must  exist  some- 
where a  power  to  remove  officers  for  other 
eauses  aim  under  other  oircamstancea  than 
those  which  would  justify  or  require  impeach" 
meat.  Somewhere  is'llMfriSxeeutive  depart- 
ment, «r  in  the  execflkive  Md  legislative  de- 
partments oemUBed,  l|«rt  nUnt  be  lodged  this 
power  of  removal.  IifltWi«Bh(hi  it  is  not  gnmk 
expressly  to  the  President,  docs  it  belong  to 
both ;  and  if  not  to  both,  to  which  of  the  two 
does  it  properly  belong? 

First  of  all,  then,  let  as  consider  the  thiag 
that  is  to  be  done.  It  is  a  eontingeBcy  that 
arises,  aot  in  tbe  legislative  departoMut,  but 
ID  tlis  exeeatrve  department.  It  eonoeraa  aa 
officer  of  that  department  charged  with  the 
exectttioa  of  tbe  law.  He  is  in  the  jperforar 
•eee  of  a  strictly  execntive  duty.  It  is  feand 
necessary  to  displace  Jtim.  Is  it  ip  the  natare 
of  things,  there  being  an  executive  power  and 
a  legislative  power,  that  there  oaa  be  a  doubt 
thai  it  is  tbe  executive  power  that  must  now 
be  called  iota  action  7 

Consider  bow  carefull<r  those  powers  are 
separated  in  the  Coaetilutioa,  and  their  funo- 
ttons  defined.  The  legislative  power  is  vested 
in  the  Legislature.  What  is  legislative  power  7 
l4  is  a  power  to  make  lawa— a  power  to  legis- 
late ;  not  a  power  to  carry  laws  into  exaentMn 
after  they  are  made;  not  a  power  to  giro  inter- 
pretation tolaara.aflar  tbey,  are  made,  its 
laaetion  begins  and  ends  in  the  creation  of 
law  itself.  Undoubtedly  tbe  liegislative  power 
has  much  to  do  in  tbe  matter  of  offiooaaad  of 
the  exeontive  departaenL  It  is  a  part  of  the 
legislative  £uBcUoa  to  create  these  offices,  to 
abolish  th6«,  to  define  the  duties  of  the  iacoffi- 
beals,  tfO  amcad  theai,  and,  from  tiase  to 
time,  change  them,  sod  to  fix  the  salaries  of 
the  officers — all  these  are  properly  legislative 
fanotions  haviag  regv<i  ^  execntive  offices. 
Bat  a  law  which  establishes  the  offiee  and 
defines  its  dntiss  does  not  pat  the  offieer  in 
place,  or  the  law  in  process  of  execution.  All 
that  belongs  to  the  executive  department. 

Leok  now  at  the  eharacter  of  the  exoeative 
department.  Tbe  Constitution  of  the  United 
States  vesta  all  executive  authority  in  the  Pres> 
ident.    Wherever  you  find  executive  powar  to 


be  exarciied,  he  is  the  sonseaad  foiinlaia 
from  which  it  must  proceed.  This  weald  be  j 
enongh  of  itself,  but,  in  addition  to  this,  he 
alone,  and  not  Congress,  is  required  to  see  that 
the  laws  are  faithfully  executed,  and  he  alone 
is  required  to  take  an  oath  to  preserve,  protect, 
and  defend  the  Conslitntiou  of  tbe  United 
States.  But  how  is  be  to  execute  the  laws? 
Certainly  not  by  his  own  hands.  He  cannot 
act  as  marshal  or  district  attorney,  or  ns  a 
head  of  Department.  He  most  see  that  the 
laws  are  executed  by  the  proper  agents,  and 
he  must  see  to  it  that  thoy  ore  faiihftdly  exe- 
cuted. It  is  not  a  barren  abstract  duty  imposed 
upon  him,  but  o  living  obligation,  with  the 
sanction  of  an  oath,  not  to  be  omitted  under 
any  circumstances.  Wherever  there  is  an  un- 
faithful or  improper  officer  the  President  of 
the  United  States  has  not  only  the  power  but 
it  is  his  duty  to  remove  bim.  Tbe  truth  is,  it 
would  be  impossible  to  carry  on  this  Qovem- 
ment  under  any  other  idea  than  that. 

This  idea  of  a  participation  of  the  Senate  in 
all  the  constantly  recurring  questions  of  re- 
moval requiring  instant  atinon  for  the  safety 
of  the  public  would  involve  administration  in 
inextricable  confusion  and  diffiaulty.  It  would 
turn  the  Senate  into  the  most  corrupt  of  polit- 
toal  bodies.  It  would  fill  this  Senate  Chamber 
with  cliques  and  lavoritism.  It  would  lead  to 
constant  cabals.  One  thousandth  part  of  the 
cases  requiring  actual  investigation  could  never 
be  reached,  and  those  tbat  could  be  reached 
would  consume  the  entire  time  of  the  Senate 
to  the  ezdmsion  of  all  other  public  business. 
And,  again,  it  would  give  time  to  aniaitbfnl 
officers  to  defy  tbe  Executive,  and  looking  to 
the  Senate,  grow  bolder  and  bolder  in  their 
peculations. 

Tbe  more  we  study  our  excellent  Coustita- 
tion  tbe  clearer  it  becomes  that  the  wise  men 
who  framed  it  endeavored  in  all  possible  ways, 
by  eheoks  and  balances,  to  keep  the  three 
great  departments  coordinate  and  separate, 
and,  as  Iar  as  posahle,  independent  of  each 
other.  The  judiciary  department  is  made  in- 
capable of  exercising  any  other  than  a  judicial 
function ;  and,  in  general,  such  is  the  ease  with 
regard  to  the  other  two  departments. 

But  there  are  cases  plainly  expressed  Where, 
nnder  certain  eircnmstanoes,  the  execntive  and 
legislative  departments  combine  for  certain 
purposes.  A  striking  instance  is  in  the  matter 
of  legislation,  where,  upon  the  fiaal  paseage 
of  a  bill,  tbe  Executive  is  given  a  qualified 
legislative  power.  So,  too,  in  tbe  formation 
of  a  treaty,  which  is  strictly  anexeewtivadnty, 
one  branch  of  the  Legialatare  is  allowed  a  par- 
ticipation. And,  lasUy,  in  the  executive  bosi- 
ness  of  appointments  to  office  oae  branch  of 
the  Legislature,  that  is  to  say,  the  Senate,  is 
also  allowed  to  partioipate.  But,  beyond  theee 
definite  fixed  poiata,  there  ie  no  authority  any- 
where in  tbe  Constitntion  for  the  legislative 
departaoeat  to  exercise  aa  executive  power, 
OE  for  the  executive  department  to  exereise  a 
legislative  power.  The  moment,  therefore, 
the  Legislatore  assumes  a  right  to  participate 
in  the  execntive  power  of  removal  it  claims  a 
ri|^t  to  exercise  an  executive  power  in  a  mat- 
ter for  which  it  finds  no  grunt  or  authority  in 
the  Constitution. 

I  stand,  then,  Senators,  on  tbe  oomstitotional 
power  of  the  President  to  remove  Mr.  Stanton 
from  office.  If  he  did  in  fact  possess  that 
power  what  becomes  of  the  tenure-of-offi«« 
act,  or  anything  else  in  the  way  of  legislation? 
If  it  is  a  couBiitutional  power  which  he  pos- 
sesses, how  can  it  be  tak«n  sway  by  ai^mode 
riiort  of  a  eosstitational  amendment?  Then, 
toe,  if  he  deems  it  hie  ooostitiitional  power, 
bow  ean  yon  panish  Irim  for  fotfowing  ia  good 
fiuth  tbat  oath  which  he  has  been  oo^npelled 
to  take,  that  he  "  will  preserve,  protect,  and 
defend  the  Constitution  of  the  United  States." 

Look,  Senators,  at  what  has  happened  since 
the  b^nniug  of  this  trial.  During  the  prog- 
ress oi  the  case,  on  the  Hist  of  March,  1866, 
a  question  arose,  in  which  the  Senate,  aa  a 
eosrt  of  inpoacbmoit,  were  equally  divided.. 
Thereupon  the  Chief  Justice  decided  the  que»i 


tion  in  tlM  atkiative  by  hie  caeiing  vote.  _  I 
make  now  tbe  following  extract  from  tbe  min- 
utes of  the  next  day,  April  1 : 

"  Mr.  SciniKB.  Mr.  PrCTldent,  I  «end  to  the  Cbsir 
an  order  wtiich  is  in  ths  uatura  «f  a  ooireetien  of 

the  Journal. 

"The  Socrctjiry  road  aa  rollows:  'Itappcannc 
from  the  rendinif  of  tlic  Journal  of  yestcraay  thai 
on  a  quenton  where  the  Senate  were  equally  di- 
vided, tbe  Chief  Justiee,  pretidiai;  on  the  trial  of  the 
Frciident,  saro  a  casling  vote,  it  i$  hereby  declared 
that,  in  the  jadRmcut  of  tbeSenato,  aach  rote  was 
without  authority  oakder  the  tkinstitation  of  the 
Uaitad  SUtes.' 

"Mr.  SuuNKB.  On  that  quetlion  I  ask  for  the 
yen^audnays. 

"Xbo  yens  and  nays  were  ordered:  wad  beinc 
tsl(oa,  resulted— yeas  'iU  nays  27. 

"  So  tbe  proposed  order  was  rcjsctod." 


How  near,  Mr.  Chief  Justice,  did  yoa  ' 
to  the  corawiasiOB  of  an  impeachable  offense, 
according  to  this  modern  doctrine  aanounced 
here -by  the  Mamqcersl 

But  it  is  said  on  behalf  ef  the  Managers  that 
although  each  department  of  the  Government 
may  bare  the  rigU  to  construe  the  Constitulioa 
for  itself  in  the  matter  of  its  own  action — that 
being  so,  the  legislative  department  may  cany 
out  ixt  own  opinions  of  the  Coostitutioa  to  all 
their  final  resolta,  even  if  thereby  tbey  totally 
absorb  every  power  of  the  executive  depart- 
ra«it.  They  are  the  sole  judges  of  their  own 
powers  when  called  upon  to  act,  and  most  ds> 
cide  for  themselves.  Bat  if  they  have  this  ulti- 
mate power  of  decision  so  also  has  the  Exeea- 
uve;  and  if  tbey  have  a  right  to  eaforea  their 
eeastruotion  acainst  the  Executive,  so  also  has 
the  Bxaontive  a  light  to  enforce  its  constiae- 
tioB  against  theirs.  It  was  to  meet  that,  very 
contingency,  it  was  to  save  us  from  such  fotal 
oonsequenees,  that  tbe  wisdom  of  our  fore- 
fathers iatroduced  the  judiciary  dapnrtmsat 
as  the  final  arbiter  «f  all  such  (tuestioaa.  Tbat 
failing,  there  is  but  one  alternative— an  actual 
collision  or  a  resort  rte  the  people  themselv^ 
This  last  is  the  great  ooaeervuiive  element  in 
our  Ooverament.  When  this  tails  us  all  is 
gene.  When  the  voice  of  the  people  cesaas  tc 
be  appealed  to,  or,  being  appealed  to,  ceases 
to  be  listened  to,  tbeii  iacUou  aud  party  will 
base  aoooapUsh«KEl  their  perfoct  work,  and  this 
frame  of  government  will,  like  a  worthlam 
thing,  be  cast  aai«y. 

NoShiof  is  plsiaar  than  the  dalyof  the  Exeon- 
tiv*  to  resist  eateoaohmeate  of  the  legislative 
department.  If  he  sobmits  tamely  t«  oae 
usurpation  of  hie  ifghtfel  powers  he  may  laaa 
alL  What  is  them  to  preventthe  Congress  of 
the  United  States  fross  passing  a  law  to  take 
aw:^  fraai  tlte  President  his  veto  powar,  and 
to  maise  its  exeroise  a  high  crime  aad  aiiede- 
ineaner  panishaWe  liy  loag  iatprtaonssani  and 
madanupeachnUe?  Wfaatu  these  to  prevent 
thass,  if  left  to  \kK  onreetraiaed  exereiae  ef 
dMlr  ««FB  power,  from  trafisforciag  the  com- 
nmad  of  Ike  Amy  and  Nawy  firom  tba  Pre«^ 
dw*  to  one  of  his  sahnrdinate  offiaers,  aad 
making  the  atteaspt  oa  liia  part  4e  exaeciaa  his 
constitational  fiioetioa  a  h^  crime,  tta4  sob- 
joedng  him  to  imprtaanmoat?  Tliadoetrine 
assflctod  by  the  Managers  sapa  the  vety  fouadn- 
tioo  of  amt  system,  sird  torasanr  writlea  Ooit- 
stitation  into  a  mere  mockery.  WlMrever  a 
PreeiAsnt  is  dolihorately  of  opinion  that  an  aet 
of  Congsese  oaUs  >«oa  horn  to  exereiae  a  pawat 
not  given  to  bim  by  the  Oeastitatiaa,  be  via* 
latesthatOotiBliUitionifhefolkMrsit.  Agma, 
whereiver  he  is  called  apon  to  execute  a-ia« 
whieh  depifvee  him  of  a  constitutional  power, 
he  violates  the  Cunslltntion  as  veU  by  exeeot- 
ing  it.  A  gveat  trust  is  eommined  to  W< 
hands,  sanekiaDed  by  a  soiema  oath,  and  hi 
eaanot  sunaatier  the  one  or  violate  the  other. 

And  now,  Seoatota,  I  ask  yao*  eioaa  sWsn 
tion  to  what  seams  tame  a  bmbI  aiagolarehm^ 
acteristic  of  this  case.  How  does  it  hnepw 
Ihs*  for  the  int  time  in  the  bislory  or  our 
eonatrytbePreaideotoftha  United  States  has 
been  suddenly  sabjaotad  to  aaeh  panitrae  legia> 
lalion  as  that  wkieb  was  passed  an  thv^-of 
March,  1867  7  Laws  were  passed  on  that  di^ 
parporting  to  obanaa  the  osder  «f  exeeativa 
action.  Soch  laws  nave  not-heao  aawammaa 
either  iaoar  national  «t  State  Iimisiatani    It 
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ment  ha*  naott  olMwgM  in  the  inauner  oi  ad' 
ministntioD  of  tbe  execuUfe  de|Murtin«Bl ; 
oilentimes  inapoeing  duties  never  imposed  be* 
fore;  oftenlimefl  preacribiagsctionik  theaKMt 
direct  and  explicit  terms.  But  wlMr*  before 
has  legislation  of  this  sort  been  fonnd  atteaied 
with  raeh  pains  and  j^oaltiea  a*  we  find  here? 

Now,  obserre,  Seaatof%  that  neither  in  the 
punitive  ciaasea  of  the  saeond  section  of  that 
miliiarj  apprepriatioo  act,  nor  in  tbe  sixth 
section  of  that  tenareof-olSce  act,  is  the  Preei- 
deat  of  the  United  States  so  BBoh  as  men- 
tioned. Whoever  drew  these  acts  shrunk  from 
referring  to  the  oBiee  by  naaie.  It  is  under 
the  general  description  of  "  person  "  or"  civil 
officer  "  that  he  is  made  liajele  to  fine  and  im- 
pnsoninent  for  faiting  to  tany  o«t  the  new 
provisions  of  law.  But  there  is  no  question 
that  i  t  is  the  President,  and  the  Presidisat  alone* 
that  is  mevit.  The  law  was  mad*  for  bira ; 
the  punishment  was  made  for  himw  He  is  left 
no  choice*  BO  chance  of  appeal  to  the  oaarta, 
no  mod*  of  lestina  the  vaiMitj  of  the  now  law. 
Tb«  rul*  is  laid  down  for  him  and  the  eonse- 
qaaoees  of  disobedieBoe.  Th«  iBBgoase  ia 
eiieot  is,  thit  er  the  vtnikmKmiTf.  JD*  our 
bidding,  or  take  the  «om»eqtie»ee»  «if  imp*ad»r 
m»iU.  I  anderiake  to  aagr  that,  in  tha  bistoiy 
of  legisklioD,  oothiBg  Mw  tbi»  is  NBirwhMe  to 
be  found. 

And  now,  Senatacs,  h*w  do  ail  thea*  high* 
soanding  phrases,  im^octiag  Ugh  ciimas  nod 
atiadenieanora,  fwind  la  theae  two  a*t*  of  Coo- 
greas,  compare  with  the  aetaal  ehaiactcr  of 
tboae  acts  called  high  eri  ne*  and  miadeaseaMOM 
i*  the  text  of  the  Censtitaltoa?  1  do  aot 
intend  to  arga*  this  qaeattoa  ofMn  preoadeat. 
That  work  haa  beea  effaetaal^  doa*  hg  the 
learned  Manager,  Mr.  Wii«o>,aod  he  has  ast 
at  rest  forever  the  pretense  tMt  thare  ia  aiqr 
precedent  that  makes  aajthiag  an  impeachable 
offense  but  those  crimes  and  misdesseanors 

Cunishable  hy  indiototent.  B«t  precedents 
ere  are  uat  of  place.  The  langaaga  of  tit* 
Coostitution  is  too  plain  ta  he  misaaderstood. 
The  Praaiident  is  to  be  impeached  only  "_oa 
conviction  of  treason,  britMety,  or  other  high 
dinaes  and  misdemeanors." 

In  these  pregnant  words  tbe  wh«le  naUer  i* 
settled.  There  is,  6rst  of  all,  a«  eoaoMUMtion 
of  what  crisaes  are  in  the  eontaiaplaiioB  of  tli* 
Cooslittttioa  treason  and  bribery;  aad  they 
are  (he  highest  of  oficial  crimes  that  can  be 
committed.  If  the  Coostitation  had  stapled 
tb«re  no  doubt  could  exist.  ■  W««U  aaythiac 
short  of  trtasoa  bwe  snSaed  fee  an  artial*  ef 
impeaehmaQtr-Bnythiog  even  amouAting  to 
miaprisioa  of  tseaaaa,  or  avaa  that  atadem 
crime  in  £aglisli  law,  treaaoB-faloByf  Could 
aay  caae.have  bean  made  againat  tbe  Preaidant 
aader  an  article  alleging  tresaon  abort  of  actaal 
levying  of  war  or  giviagaid  aad  «oBifort  ta  th» 
esestiaa  of  th*  Uaited  Stataa?  Th*«,  as  to 
bnbaipft  woald  an>thiagsbaiii*f  aetaal  brihaiy 
bava  sufficed?  WoaM  an  attaospt  to  bribe— 
aa  aet  alasost  eqaal  ta  bribary,  yat  jatt  short 
of  it?    Certainly  not. 

Besides  theaa  two  eaumarated  eriasas  foUaws 
tJMkt  other  phsaae,  "othar  high  oriOMa  aad 
m>adem«aaoia."  What  sort  af  crimes  and 
miadeaseaaafa?  Why,  saah  *m  ara  asaimiiatad 
to  tltoae  that  ar*  ennmeratedt  net  all  crimas 
and  miadameanars,  bataoebas  araof  »aiflMl«r 
absnaater  with  thbsa  eoaamfatad,  aaad  wUfeh 
at*  ssised  by  sapyss  dssstfeatiaa  ta  high 
nadea  Itaewan  laoagaiMd,  aad  aslablisbad. 
TiMV  are  admeaaad  wisdeaisanora,  says  ISm. 
Bwiwf  aatoffoN»»b«t«fesssDca.  Yeaeaa- 
B«t  «all  that  *  bigB  eriase  aad  aiisdaaseaBor 
wttuch  in  the  natara  of  tbin^  ia  aat.  There  ia 
BO  room  for  canaiBg  maaniaatnra  hare,  if  a 
lugialstive  aet  should  aadertake  to  declare  that 
tba  eoaamoaest  assault  and  battery  should  be  a 
^gh  ariaaa  and  raisdeaeanor  aadar  the  Con- 
atatutiDn,  that  woaUl  not  ehaaga  its  essence  or 
laake  it  the  high  offense  which  the  CoastUa- 
tion  requires. 

I  hope  it  may  not  be  found  oat  of  place  nor 
4n*oribiy  of  the  ooeasion  to  call  the  Btle«tioB 


of  dks  caact  ta  a  ease  parallal»  kt  my  jadg- 
It,  la  thisi 


"Finl  Wattk.  TbUi  mm  nsM.  mr.  (hat  Bon  Joha. 
tbo  priDco'a  br(>tber.  Has  a  villaia. 

"Dogberry-  Writedown — Prince  John. a  villain; — 
whjr,  thli  it  lat  p«ijary,  to  call  a  prinee's  brothn — 
villain. 
.     Sexton.  What  beard  you  him  say  elfo  T 

"Heeond  WiUtn,  Marry,  that  he  had  received  a 
thoaaand  daeata  oflMHi  Joha  for  aeotuinr  the  lady 


Hero  wreasfttlbr. 

"J/offberrv.  Flat  .„ 

"  Vergti,  Yea.  by  the  maw,  that  it  ia. 


t  burglary  u  ever  iras  committed. 


Look  through  all  the  correlative  provisions 
of  the  Constitution  on  the  subject,  as  to  trial, 
conviction,  judgment,  and  punishmenl^  as  to 
pardons,  aud,  lost  of  all,  to  that  provision  that 
"the  trial  of  all  crimes,  except  in  cases  of  im- 
peachment, shall  be  by  jury,'',  and  that  other 
provision,  tliat  after  couviclioa  on  impeach- 
ment "  the  party  convicted  shall,  nevertheless, 
be  liable  and  subject  to  indictment,  trial,  judg- 
ment, and  punishment,  according  to  law.''  If 
jTou  are  not  yet  satisfied,  examine  the  proceed- 
ings of  the  Conventtbn  that  framed  this  arti- 
cle, and  see  how  studiously  they  rejected  all 
impeachment  for  misbehavior  in  omce,  and 
how  steadily  Uiey  adhered  to  the  requisition 
that  nothing  but  a  high  crime  aad  misdemeanor 
should  suffice. 

The  honorable  Man^^ers  have  pat  the  ease 
of  intanity.  But  will  yon  add  to  that  awful 
visitation  of  Providence  the  im|Nou8  judgment 
of  man,  that  the  suCferer  is  guilty  of  a  high 
crime  and  misdemeanor?  As  to  the  President, 
however,  the  case  of  insanity  is  provided  for, 
not  by  removal,  not  by  impeachment,  but  by 
the  temporary  devolotion  ol  tbe  office  upon  tlM 
Vice  President. 

Senators,  was  there  ever  a  more  abortive 
attempt  to  make  a  case  for  iapeachuMnt  of 
tbe  President  under  the  Constitation  ?  This 
bantlingof  impeachment,  from  tbe  fint,  showed 
few  signs  of  vitality.  There  was  never  any 
real  Hie  in  it.  It  has  been  nursed  by  the  Man- 
agers with  the  greatest  care,  especially  by  that 
honorable  Manager  whose  business  it  was  first 
to  brinz  it  to  the  notice  of  the  Senate.  He 
dandled  the  bantling  in  his  arms  with  consum- 
mate skill.  He  pinched  its  poor  wan  cheeks 
for  some  show  or  life,  but  even  then  it  was  too 
evident  that  it  was  in  ariiculo  mortis.  The 
nurse  was  skillful,  but  the  subject,  with  all  its 
care,  was  beyond  his  art.  Lon^  since  this  show 
of  Vitality  vanished,  and  now  it  lies,  bereft  of 
life,  a  shapeless  mass  which  gives  no  sign, 
scarcely  a  grim  contortion,  the  counterfeit  re- 
semblance of  life  under  the  ^alvi^uic  touch  vif 
high  partpr  excitemenL 

I'here  is  one  other  point.  Senators,  to_  which 
it  is  perhaps  proper  I  should  call  attention.  I 
understand  it  to  be  argued  by  the  Managers 
that  the  ad  interim  authority  given  to  General 
Thomas  was  in  violation  of  law,  and  that,  aside 
from  any  question  growing  out  of  the  tenure- 
of-oOice  act,  there  was  no  law  or  authority  to 
justil^  that  appointment.  But  is  it  possible, 
even  if  such  an  error  as  that  had  been  com- 
mitted b^  the  President,  it  would  make  him 
liable  to  impeachment?  In  the  course  of  the 
administration  of  the  aflhirs  of  this  Govern- 
ment in  the  great  departments  taauj  things 
are  done  almost  every  day  for  which  it  is  im- 
possible to  find  warrant  of  law.  They  are 
done,  however,  in  good  iaith,  done  sometimes 
under  a  great  necessity,  and  finally  grow  up 
into  usages  apparently  contrary  to  law,  yet 
which  are  even  winked  at  by  courts  when 
brought  to  the  test  of  a  decision.  But  for  my- 
self, after  the  most  thorough  investigation  of 
the  state  of  the  taw  »a  to  ad  interim  appoint- 
ments, I  am  unable  to  see  tliot  there  has  been 
any  violation  of  law  in  this  ad  interim  appoint- 
ment, or  rather  in  this  attempt  to  make  an  ad 
interim  appointment. 

The  Constitution  contains  only  the  following 
provision  as  to  vacancies : 

"  The  President  shall  have  power  to  fill  up  all  tb- 
cancios  that  may  happen  daring  the  recess  of  the 
Seaata,  br  grantinc  coraratwion*  wfaieh  (ball  aapire 
at  the  «nd  of  their  nasi  ssiiiiin." 

TUe  is  a  ve^  diBetewt-  thing  from  aa  ad 
iulirm  appointment.    Tbe  ease  ceatanfdaled 


by  tha  OeoatMation  ia  ia  no  wMe  an  mcMnff  or 
md  <a<si'fai  authority.  The  appeintBient  and 
eooimissioa  there  i«q«ircd  fill  tbe  vacancy 
with  a  regiUar  offieer.  Bat  iramediatety  after 
tba  foraMtiOB  of  the  Ooaatitntion,  in  the  ad- 
Btinistration  of  the  Oovemm«nt,  emergencies 
at  once  arose  in  the  executive  department 
reqairing  instant  action.  Suddenly  an  unex. 
peeted  vacancy  ia  an  office  required  at  once  a 
MctM»  <«•«»•  to  carry  on  tbe  business,  before 
there  was  time  to  select  a  new  officer,  to  know 
of.  his  acceptance,  or  to  iadact  him  into  office. 
So,  too,  there  being  no  vaoaney,  a  temporaiT' 
diaaWlity  might  ocenr  fraaa  sickness  or  neces- 
sary absence,  which  also  reqairsd  seme  one  to 
act  during  the  iHiarim.  It  was  to  meet  tbea* 
anforeseen  contingoneies,  which  were  nowhere 
provided  for  in  the  Constitution,  that  acta  of 
Congress  wet*  passed  in  the  years  1702,  179&, 
aad  IMS. 

It  is  ia  the  ravisMr  of  these  vanbas  acts  of 
Cengrea*  that  it  is  claimed  on  the  part  of  the  ' 
Managers  that  there  is  no  authority  of  law  for 
making  a  temporary  appointment  in  case  of  an 
ono»  made  vacant  by  removal,  wfaieh  wm 
ehumed  by  the  President  to  be  the  case  as  to' 
Mr.  Stanton.  Tbejr  maintain  that  if  the  order 
of  the  President  did  reisov*  Mr.  Stanton,  if 
by  its  owB  oonstitiriioBal  fowar  it  had  tbttf 
efbot,  if  it  was  a  tawtnl  oMer,  yet  the  Presi- 
dent comaiittad  a  viotation  of  law  in  attempt- 
iag  t*  pat  aa  ad  imterim  appointee  there,  jnst 
becaase  it  was  a  vaoaacy  eansed  by  removal. 
They  claim  that  the  aet  of  1«68  regalatea  th« 
whole  matter,  and  inasmuch  as  that  gives  no 
aatboii^  for  an  ad  interim  appoiatment  to  a 
vacancy  caused  by  removal,  no  such  authority 
is  to  be  looked  for  in  the  other  statutes. 

A  Mere  wfowjuBe  to  the  prior  legislation  will 
show  the  fallacy  of  this  argument  Tbe  act  of 
1792  provided  for  ad  imterim  appoiatmssta 
in  these  cases  alone:  vaeaacy  oeeasioiMd  by 
death  or  by  disability  from  absence  or  sick- 
ness. It  will  be  observed  tlMtt  this  act  asad* 
no  provision  for  an  ad  interim  appointment  i» 
case  of  a  vapancy  by  resignation,  by  expiis- 
tion  of  term,  or  by  removal.  Next  esisie  tint 
act  of  1796,  and  this  provides  for  an  o^  interim 
appointment  in  case  of  any  vacancy  whatso- 
airab  it  extaads,  thwrefore,  to  all  forms  of 
vacancy,  whether  hj  death,  resignation,  or  ex- 
piration of  term  of  office  j  and  wherever  suelt 
vacancy  exists  power  is  given  t«  tbe  President 
to  authorize  any  person  to  perform  the  official 
duties  until  the  vacancy  is  filled,  but  limits  tba 
time  for  such  temporary  anthority  to  tbe peri«<l 
of  six  motrtlM.  Next  eomea  the  act  of  I8684 
and  this  applies  to  temporary  appointments  in 
only  two  oases  of  vacancy— toosa  caaoed  b^ 
death  and  by  resignation,  omitting  any  provision 
as  to  vacancies  caused  by  expiration  of  terat 
or  by  raaMval.  like  the  act  of  1706,  it  limits 
the  time  of  the  temporary  anthoritf  to  six 
months. 

There  is  na  express  repeal  ia  the  aat  of  186S 
of  any  former  net.  It  only  purports  to  repeal 
soch  acts  aad  parts  of  acts  as  are  inconsistent 
with  it.  N»w,ceBiparii«theactof  1796  with 
tbe  aet  of  1868,  I  am  unable  to  see  any  incon- 
sistency between  the  two  acts.  It  is  true  that, 
a*  ta  raoaacies  oeeasiaaed  by  death  er  resig- 
nation,  both  acts  eqaaHy  apply ;  and  the  most 
that  can  b*  said  o£  tbe  last  is  that  it  is  cunn- 
lative.  But  as  to  vacancies  oceasioaed  by  ex- 
piration of  term  and  by  removal  from  (rfflce, 
inasmuch  as  there  is  no  provision  whatever  in 
tba  act  of  MM  aa  to  those  vaeaneies,  the^  re- 
main as  fixed  by  the  act  of  1796.  For  certainly, 
as  to  those  vacancies  so  provided  for  by  tbe  aot 
of  1796,  thera  is  ao  iocoasisteac^  between  that 
and  the  aet  of  1808,  which  m  without  any  pro- 
vision wliateveronlhosesubjoots-matter.  There 
is,  therefore,  not  even  a  pretense  hereof  repeal 
by  implieatiaa. 

Vet7  macb,  however,  is  said  aa  to  those  ad 
interim  appointments  made  duiia^  the  sessioa 
of  the  Senate,  as  if  that  were  a  mranmstance 
of  any  weight  or  coaaeqncnce  whatever  with 
regard  to  an  ad  interim  appointment  It  will 
be  aean  that  not  oaa  of  tibase  lawa  diatin- 


Digitized  by 


Google 


378 


SUFTLBMfiST  TO 


^iabes  as  to  time  of  raeais  or  tia*  «f  8«ssioa 
in  regard  to  the  authority  of  the  Ptesideat  to 
moke  these  ad  initrim  appointmenta.  The 
questioais,  when  does  the  neeeBsity  arise,  not 
whether  it  is  during  the  recess  or  seMtoa  of 
the  Senata.  Aod  such  has  been  the  uniform 
construclioQ  girea  to  these  acts  irom  the  be- 
ginning of  the  Goverument  to  ikis  day.  Tliese 
ad  interim  appointments  are  made  indiffer- 
ently, whether  the  Seuate  is  in  aeasiou  or  in 
recess. 

Hitherto,  Senators,  I  have  considered  this 
case  in  its  legal  aspects,  and  it  seems  to  me 
that  the  argument  nay  very  well  stop  here. 
Whatever  there  is  of  matter  of  fact  ia  the  case 
adds  greatly  to  the  President's  defense.  Look 
tiirough  the  proof  adduced  br  the  Managers 
outside  of  the  mere  formal  documentary  ex- 
hibits. What  is  there  left  but  the  testimony 
as  to  the  speeches?  What  is  there  that  has 
the  slightest  bearing  npoo  the  case  of  the 
President  except  what  they  have  attempted  to 
•force  into  the  case  by  the  declarations  of  Gen- 
eral Thomas  ? 

We  have  heard  from  the  Managers,  espe- 
cially from  that  Manager  who  opened  the  case 
on  the  part  of  the  prosecution,  many  high- 
sounding  decliaralions  of  what  tiiey  expected 
to  prove.  But  what  a  total  failure  we  have 
seen  in  thewav  of  performances!  Looli:,  now, 
with  what  a  fiourish  of  trumpets  the  declua- 
tions  of  General  Thomas  as  to  his  purposes 
and  intents  were  heralded  before  the  court. 
On  page  180  of  the  printed  record  we  find  the 
followmg : 

"Mr.  Masanr  Bdtlkb  viM«rt«d  the  qasstioB  ia 

writing  ut  the Secretary'sdesk. 

"TlioCHiBr  JusTioB.  The  Seerotsrywill  read  tho 
qne«tioD. 

"Xlie  Seoretuy  read  the  follpwiac  aa«|tMa  pro- 
posed to  bo  put  to  the  witnoM,  Walteb  A.  BcBLCioa: 

"  Too  said  yesterdsr.  in  answer  to  my  question. 
tkM  jroa  had  a  eeavematian  with  Ovneml  Loronso 
Thoma*  on  tb«  evoouc  of  the  2Ut  of  februMrjr  lost. 
Stale  irhe  said  anythiDC  as  to  Ibemeana  by  which  be 
intended  to  obtain,  or  was  directed  by  the  President 
t»  •btatai,  possessioa  of  th«  War  Department.  If 
Be,  at«Ua  all  ho  aiud  oa  nearly  as  yea  can, 

'•Mr.  Staxbkky.    Wo  object,  Mr.  Chief  Justice." 

"TheCHiur  JcsTiOE.  Do  yon  desire  to  malceany 
sawnatluusto  the  OnrtT 

"  Mr.  Stambicbt.    We  do,  sir. 

"The  CHUty  Justice.  The  question  wiU  bo  sub- 
mitted tn  the  Senate. 

"Mr.  FBmmoHtiTSiir.  Hr.  Preddont,  I  desire  to 
liUinit  aauestion. 

The  CuiRrJtTSTicR.    The  Secretary  will  read  the 

?iaestion  snbmitted  by  the  Senator  from  New  Jersey 
Mr.  FaaUNaacTSiHl  to  the  Manasen. 

"  Tbe  Secretary  read  as  follows : 

**  Do  tho  Managers  intend  to  connect  tho  conver- 
satrun  tratween  the  witnesses  and  General  Thomas 
with  Ute  respondant? 

"Tho  CuiBF JusTi^a.  Are  tb* Maaacaapr^parad 
to  reply  to  tlM  question? 

"Wr-MftiiniterBcTLEB.  Mr.  President,  if  tbe  point 
isto^accaed,  with  the  lesTeofthoSeBAta,  wewili 
endeavor  to  answer  that  question  in  the  argument. 

"The  Chief  Justice.  It  is  to  bo  argued.  The 
MnnaRerwill  proceed,  if  he  desires. 

"Mr.  Stahbiskt.    We  do  not  hear  &e answer. 

"Mr,  Manager  Bctlkb.  Theauswer  is,  Mr.Prea- 
idcnt,  if  you  will  allow  me  to  repeat  it,  that,  as  I 
nndcrstand  the  point  raised  is  to  be  argued  on  the 
one  side  aad  the  other,  wa  will  cudeKnor  to  answer 
tho  qucsiiuQ  submitted  by  tha  Senator  Crom  New  Jer- 
sey in  tho  course  of  our  argument. 

"Mr.  TBtrxBni-L.  Mr.  President,  I  «h6aM  Kko  to 
haar  the  question  read  acaia,  as  I  tbiok  the  answer 
to  the  inquiry  of  the  Senator  irom  Naw  Jersey  is  ia 
tho  question  propounded  by  tbe  Managers,  as  I 
hanrd  it. 

"rhoCaiBfJmmoi.  ZhelaHatanrwUinadtW 
qncsiion  again.  Sanatora  wiU  pleasa  cive  t,b^ 
attention. 

"The  Seeretery  acsin  rea<  the  qiMstlon  of  Mr. 
Uaaacer  BvTi.aa. 

"  the  Cuisr  Jtsrics.  Do  the  Monacfra  proiMie 
to  answer  tho  question  of  the  Senator  from  I<cw 
JarseyT 

"  Mr.  M aoMer  Bonaa.  Iftharaistobanaaraa- 
ment,  Mr.  Pruident,  I  will  answer  tbe  qaestion 
proposed.  If  there  is  tn  be  an  argument  on  the  part 
of  tbe  eoaosel  for  the  President,  we  propose,  as  a 
BMra  eoavaaiaot  method,  to  anawer  th«  qaestion  in 
the  course  of  our  argument,  beoausa  otherwise  we 
might  have  tn  make  an  argument  now.  I  can  say 
that  we  do  propose  to  oonneet  the  respondent  with 
tbia  «astiu«ay." 

Now,  Senators,  I  ask  yon  whether  that  pledge 
nnder  which  that  testimony  was  admitted  has 
been  redeen»ed  ? 

J  will  make  one  mora  reference  to  the  proof. 
It  is  upon  the  question  as  to  the  iatenlion  of 
tlw  President  to  briDg  the  cooatitutionali^  of 
tbe  tebure-ef-ofliee  act  to  tbe  final  arbitimment 


of  the  Sapreme  Court.  He  aals  Oat  dafcnse 
up  in  his  answer.  He  alleges  that  that  intan- 
tioa  has  acaompaaiad  every  aet  toaching  the 
suspension  and  removal  of  Mr.  Stanton,  and 
that  he  has  never  lost  sight  of  it.  If  everything 
else  were  ruled  against  the  President  this  great 
exculpatory  fact  must  shield  him. 

Now  listen  to  Mr.  Manager  Bcilbb  upon 
this  question.  On  page  96  of  the  record  he 
says: 

"Indeed,  will  yon  hear  an  argument  as  a  Senate 
of  the  United  States,  a  majority  of  whom  voted  for 
that  very  bill,  upon  its  constitutionality,  in  the  trial 
of  an  executire  officer  for  willfully  violating  it  before 
it  had  been  doubted  by  any  court? 

"BearinKunon  this  question,  however,  it  may  be 
said  that  toe  President  removed  Mr,  Stanton  fur  the 
very  purpose  of  testing  tho  eonstitutionality  of  this 
law  before  the  coarts,  and  the  question  is  asked. 
Will  ^ou  condemn  him  as  for  a  crime  for  so  doin^? 
If  this  plea  were  a  true  one  it  ought  not  to  avail; 
but  it  is  a  mtbttrfugr.  We  shall  show  you  that  he  has 
taken  no  step  to  submit  the  question  to  any  court, 
although  more  than  a  year  has  elapsed  since  tbe 
passage  of  the  aoL" 

Senators,  where  has  this  been  shown  on  the 
part  of  the  Managers  7  Where  is  there  even 
a  feeble  attempt  to  show  it  ?  But  look  now 
to  the  proof  on  the  part  of  the  President. 
Oabined,  cribbed,  ana  confined  as  we  have 
been  by  the  rulings  of  the  Senate  upon  this 
question,  yet  what  appears?  From  first  to 
last  the  great  fact  forces  itself  upon  our  atten- 
tion that  this  was  no  subterfuge  of  the  Presi- 
dent, no  after-thought  to  escape  tbe  conse- 
quences of  an  act,  but,  on  the  contrary,  that 
this  wholesome  and  lawful  purpose  of  a  resort 
to  the  proper  tribunal  to  settle  the  difficulty 
between  Congress  and  himself  was  in  the  mind 
of  the  President  from  the  very  beginning.  They 
proved  it  by  his  own  declarations  introdnced 
by  themselves  in  his  letter  to  General  Grant, 
dated  February  10,  1868,  which  may  be  found 
on  page  284  of  the  printed  record.  One  ex- 
tract from  that  letter  will  suffice.  The  Presi- 
dent says : 

"  Tou  knew  the  President  was  onwHIing  to  trust 
the  office  with  any  one  who  would  not,  by  holding  it. 
compel  Mr,  Stanton  to  resort  to  the  courts,  Xou 
perfectly  understood  that  in  this  interview,  'some 
time' after  yon  aooeptad  theoffice,  the  President,  not 
content  with  your  silence,  desired  an  expression  of 
your  views,  and  yon  answered  him  that  Mr,  Stanton 
would  have  to  appeal  to  the  courts.' " 

If  this  is  not  enough,  Senators,  remember 
the  testimony  of  General  Thomas,  of  General 
Sherman,  of  Mr.  Cox,  of  Mr.  Merrick,  and 
see  throughout  the  purpose  of  the  President 
declared  at  all  times,  from  first  to  last,  to  bring 
this  q^uestion  to  judicial  arbitrament.  .  After 
all  this,  what  a  shocking  perver^on  of  testi- 
mony it  is  to  pronoance  it  an  after-thoaght  or 
a  subterfuge  I  And  afler  the  proof  of  what 
took  place  on  that  trial  of  Thomas,  how  can 
the  Managers  be  bold  enough  to  S&y  that  they 
will  "show  you  that  he  has  taken  no  step  to 
submit  tbe  qnestion  to  anv  court,  although 
more  than  a  year  has  elapsed  since  the  passage 
of  the  act  T"^ 

Senators,  it  was  not  at  all  necessary  for  the 
defense  of  the  President  that,  in  tbe  exercise 
of  that  discretion  which  the  law  allows  to  him, 
he  should  be  put  to  prove  that  his  intentions 
were  all  right.  He  lias  gone  far  beyond  the 
necessities  of  his  case.  Never  were  good  in- 
tentions and  honest  motives  more  thoroughly 
F roved  than  they  have  been  proved  in  this  case, 
repeat  it,  that,  if  everythrag  else  were  made 
oat  against  him,  this  great  exculpatory^  fact 
must  absolve  him  from  all  criminal  liability. 

And  now.  Senators,  I  have  done  with  the  law 
and  the  facts  of  the  case.  There  remains  for 
me,  however,  a  duty  yet  to  be  performed — one 
of  solemn  import  and  obligation — a  duty  to 
my  client,  to  my  former  chief,  to  my  friend. 
There  may  be  those  aroongyou,  Senators,  who 
cannot  find  a  case  of  guilt  against  the  Presi- 
dent There  may  be  uiose  among  yon  who, 
not  satisfied  that  a  case  for  impeachment  has 
yet  arisen,  are  fearful  of  the  consequences  of 
an  acquittal.  Tou  may  entertain  vague  appro- 
henaions  that,  flushed  with  the  success  of  an 
acquittal,  the  President  will  proceed  to  acts 
of  vialease  and  revolation.  Beoaters,  yoa  do 
not  know  or  nndaratand  the  man.    I  eaonot 


SI7  tjMrt  yo«  wittfalty  misaadenstaad  him ;  for 
I,  too,  thoQgh  never  an  extreme  paRy  man, 
have  fah  more  than  oaee,  in  the  beat  of  party 
conlliets,  the  same  bitter  and  uncompromising 
spirit  that  may  now  animate  yon.  The  time 
has  beea  when  I  looked  upon  General  Jack- 
son as  the  most  dangerous  of  tyrants.  Time 
has  been  when,  day  after  day,  I  expected  to 
see  him  inangurate  a  revolution ;  and  yet,  after 
his  administration  was  crowned  with  soccess 
and  sustained  by  tbe  people,  I  lived  to  see  bim 
gracefully  surrender  his  great  powers  to  the 
hands  that  conferred  them,  and,  under  the 
softening  influences  of  time,  I  eame  (o  regard 
him,  not  as  a  tyrant,  bat  as  one  of  the  most 
honest  and  patriotic  of  men. 

Now,  listen  for  a  moment  to  one  who,  per- 
haps, understands  Andrew  Johnson  better 
than  most  of  yon ;  for  his  opportunities  bavs 
been  greater.  When,  nearl^  two  years  afo, 
he  called  me  from  the^nrmits  of  professional 
life  to  take  a  seat  in  his  Cabinet,  I  answered 
the  eall  under  a  tense  of  patiiic  doty.  I  caae 
here  almost  a  stranger  to  him  and  to  every 
member  of  his  Cabtnet  except  Mr.  Stanton. 
We  had  been  friends  for  many  years.  Sena- 
tors, need  I  tell  yon  that  all  my  tendencies  ore 
conservative?  Yon,  Mr.  Chief  Justice,  who 
have  known  aia  for  the  third  of  a  century,  can 
bear  me  witness.  Law,  not  arms,  is  my  pro- 
fession. From  tbe  moment  that  i  was  hon- 
oi«d  with  a  seat  in  the  Cabinet  of  Hr.  Johnson 
not  a  step  was  taken  that  did  not  come  aader 
my  observatien,  mt  a  word  waa  said  that 
escaped  my  attantioB.  I  regarded  him  clessty 
in  Cabinet,  and  in  still  mora  privata  and  con- 
fidential oonvanation.  I  saw  bim  ofWa  tempted 
with  bad  advice.  I  knew  that  evil  eoanseton 
were  more  than  once  aroand  him.  I  obaerrsd 
him  with  tbe  most  inteMse  anxie^.  fiat  never, 
in  word,  in  deed,  in  thoagtit,  ia  aelioa,  did! 
disoover  in  that  man  aayming  but  loyalty  to 
the  OoDStitation  and  tbe  laws.  Ha  stood  firm 
as  a  rook  against  all  temptation  to  afoose  bia 
own  powers  or  to  exercise  those  whieh  were 
not  eonferrnd  npon  him.  Steadfast  and  self 
reliant  in  the  midst  of  all  diflioulty,  when  dan> 
gars  threatened,  when  temptations  were  strong, 
he  looked  only  to  the  Oonatitation  of  his  conn- 
try  and  to  the  pe(n>le. 

Yee,  SoMtota,  I  bare  seen  that  man  tried 
as  few  hava^bean  tried.  I  have  anen  bis  con- 
fidence abused,  i  have  seen  him  endare,  day 
after  day,  provocations  snob  as  few  men  ha«« 
ever  been  called  npon  to  msMt.  No  man  coald 
have  mat  them  with  more  sublime  patisaoe. 
Sooner  or  later,  however,  (.  knew  the  explo- 
sion must  oome.  And  when  it  did  com*  my 
only  wionder  was  that  it  bad  been  so  leag  de- 
layed. Yes,  Senabon,  with  all  his  &uits,  tbe 
Preaident  bM  bean  moraaiifed  o^iaat  thsa 
sinning.  Fear  net,  tiien,  to  aetiait  kna.  The 
OoostitDtion  of  tke  eeantoy  is  as  safe  in  Ilia 
hands  firom  violaiMft'as'it  was  in  the  hawiaaf 
Washington.  Bat  if,  SenatMs,  )KMi"eoli4ema 
him,  if  yoa  strip  him «f  tbe  robes  •fhie-oficak 
if  you  degrade  him  to  the  ntmaM--«ti«tch  of 
your  power,  mark  the  prophecjrt  The  strong 
arms  of  the  people  will  be  abont  him.  They 
wUl  find  a  way  to  laiae  him  from  aay  deptin 
to- whioh  you  may  consign  him,  and  ir«  nafi 
live  ta  see  him  wdeewcd,  and  to  iMar  the  mat- 
jestic  voiee  of  tbe  people,  ''Wall  49A«,  fiuth* 
InlsaveafBt,  yoa  aiuUl  h<rt»y«Mr  reward  I" 

Bat  if,  genateta,  aa  I  eanoat  beiievn,  b«t  as 
has  been  Mdly  said  with  ateost  *nei^«aae- 
tioa,  your  totes  \um  bean  «anMasad  aa4  iIm 
daom  of  the  President  it  aaalMl,  iImb  iattlMt 
jadgnMnt  nat  be  prontnnead  in  thta  Sinla 
Chamber  t  aotkare,  wliMeoMrOamiNaaindM 
hoar  of  our  greatest  peril,  angle- haodad,  nMt 
and  baffled  the  enemiea  of  tbe  RepobUet  n«t 
here,  where  he  stood  iiutbful  amang  the  finth* 
leaa ;  not  here,  where  he  fonght  the  go«4  fight 
for  the  Union  and  the  Conetitutian )  aet  in  «i* 
Chamber,  whose  walls  echo  with  that  clario* 
voice  that,  in  the  days  of  oar  greatest  dange«s 
carried  hope  and  comfort  to  many  a  despond* 
ing  heart,  strong  as  «n  army  srilb  baanera. 
No,  Bot  here,    ^ek  out  ratfaerthe  darkest  aa4 
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gloomiest  chamberin  the  rabtemnMUi  reoeMes 
of  lliiii  Capitol,  where  the  ebserful  light  of  day 
never  enters.  There  er«ot  the  altMr  and  immo- 
late the  victim. 

•  Mr.  STANBKRY,  after  proceeding  some 
time,  said :  With  the  consent  of  the  Senate,  tit. 
Chief  Justice,  to  relieve  me  I  wonld  ask  per- 
mission tb»t  my  ^enng  friend  at  my  side  may 
:  read  from  my  brief  a  tew  pages  while  I  gather 
a  Utile  strength  for  what  I  wish  to  say. 

Mr.  ANTHONY.  The  counsel  evidently  is 
laboring  very  painfully  in  bis  endeavor  to  ad- 
dress the  Senate,  and  I  move  that  the  Senate, 
sitting  as  a  court  of  impeachment,  adjourn 
until  Monday  at  twelve  o'clock. 

Several  Sbnatobs.  Oh,  bo  ;  let  the  arga- 
usent  be  read. 

Mr.  STANBEB7.  I  do  not  ask  an  aAJoum- 
nent. 

Mr.  ANTHONT,  I  withdraw  the  motion  if 
the  counsel  does  not  desire  it. 

Mr.  William  F.  Peddrick  thereupon  pro- 
ceeded to  read  the  argument,  and  continued 
the  reading  until  two  raiontes  to  two  o'clock. 

Mr.  JOENSON.  I  move  that  the  court 
take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  at  the  expi- 
ration of  the  recess  the  Chief  Justice  resumed 
the  chair  and  called  the  Senate  to  order. 

Mr.  PcDDBicK  continued  to  read  the  argu- 
ment for  some  time,  when 

Mr.  STANBQRY  resumed  and  concluded. 

Mr.  HOWARD.  I  move  that  the  Senate, 
utting  for  the  trial  of  the  impeachment,  adjourn 
until  Monday  at  twelve  o'clock. 

The  motion  was  agreed  to;  and  the  Sen- 
ate, aittiog  for  the  trial  of  the  impeachment^ 
a4}ourn«d. 

M OKDAT,  Mag  4,  1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usaal  proclamation  having  been  made 
by  the  Sergeant- at- Arms, 

The  Managers  of  the  impeacliment  on  the 
part  of  tlie  House  of  Representatives  and 
Messrs.  Nelson  and  Groesbeck,  of  counsel  for 
the  respondent,  appeared  and  took  the  seats 
assigned  to  them  respectively. 

The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by  Mr.  E.  B.  WAsaBWiUE,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  conductea  to  the 
seats  provided  for  them. 

The  Journal  of  Saturday's  proceedings  of 
the  Senate,  silting  for  the  trial  of  the  impeach- 
ment, was  read. 

TheCHlEPjgSTICE.  Mr.  Manager Bnro- 
BAM  will  proceed  with  the  argument  on  the  part 
of  the  House  of  Representatives. 

Hod.  JOHN  A.  BLNGHAM,  one  of  the 
Managers  of  the  im(>eaehmeat  on  the  part  of 
the  House  of  Kepreaeatativea,  closed  the  argu- 
m«Dt,  as  follows : 

Mr.  Prb8u>bmt  and  SaNATons:  I  protest, 
SeaatorS)  that  in  no  mere  partisan  spirit,  in 
no  spirit  of  resentment  or  prejudice  do  I  come 
to  the  argument  of  this  grave  issul.  A  Rep- 
reedatative  of  the  people,  upon  the  responsi- 
bility and  under  the  obligation  of  my  oath,  by 
order  of  the  people's  Representatives,  ia  the 
name  of  the  people,  and  for  the  supremacy  of 
their  Constitution  and  laws,  I  this  day  speak.  I 
pray,  you.  Senators,  "hearme  for  my  cause." 
But  yesterday  the  supremacy  of  the  Constitu- 
tion and  laws  was  challenged  by  armed  rebel- 
lion ;  to-day  the  supremaey  of  the  Constitution 
and  laws  is  challenged  by  executive  usurpation, 
and  is  attempted  to  be  defended  in  the  pres- 
euce  of  the  Senate  of  the  United  States  by  the 
retained  advocates  of  tlte  aooosed. 

For  four  years  millions  of  men  disputed  by 
arwe  theeupremacy  of  American  law  on  Amer- 
ican, soil.  Happily  for  our  common  country, 
happily  for  our  common  humanity,  on  the  9th 
d«^  of  April,  in  the  year  of  our  Lord  1865,  the 
bruJcen  battalions  of  treason  and  armed  resist- 
aneu  to  law  surrendered  to  the  victorious 
Ictgions  of  the  Republic   On  that  day,  not  with- 


oat  sacrifice,  not  witihoat  snffiariBg,  not  wiriioat 
martyrdom,  the  laws  were  vindicated.  On  that 
day  the  word  went  oat  all  over  oar  own  sorrow- 
Btneken  land  and  to  every  natioaality  that  the 
Republic,  the  last  refuge  of  constitntional  lib- 
erty, the  last  sanctuary  of  an  inviolable  justice, 
was  saved  by  the  virtue  and  valor  of  its  children. 

On  the  14th  day  of  April,  in  the  year  of  our 
Lord  1866,  amid  the  joy  and  gladness  of  the 
people  for  their  great  deliverance,  here  in  the 
capital,  by  an  assassin's  hand,  fell  Abraham 
Lincoln,  President  of  the  United  States,  slain 
not  for  his  crimes,  but  for  his  virtues,  and 
especially  for  his  fidelity  to  duty — that  highest 
word  revealed  by  Ood  to  man. 

Upon  the  death  of  Abraham  Lincoln,  An- 
drew Johnson,  then  Vice  President,  by  force 
of  the  Constitution,  became  President  of  the 
United  States,  upon  taking  the  prescribed  oath 
that  he  would  faithfully  execute  the  office  of 
President,  and  preserve,  protect,  and  defend 
the  Constitution  of  the  United  Stales.  The 
t>eople,  bowing  with  uncovered  head  in  the 
presence  of  the  strange,  great  sorrow  which 
bad  come  upon  them,  forgot  for  the  moment 
the  disgraceful  part  which  Andrew  Johnson 
had  played  here  upon  the  tribune  of  the  Sen- 
ate on  the  4th  day  of  March  ,1865,  and  accepted 
the  oath  thus  taken  by  him  'as  the  sacoessor  of 
Abraham  Lincoln  as  confirmation  and  assur- 
ance that  he  would  take  care  that  the  laws  be 
fiutbfully  executed.  It  is  with  the  people  an 
intuitive  judgment,  the  highest  conviction  of 
the  human  intellect,  that  the  oath  faithfully  to 
execute  the  office  of  President,  and  to  preserve, 
protect)  and  defend  the  Constitution  of  the  Uni- 
ted Statee,  means,  and  most  forever  mean — 
while  the  Constitution  remains  as  it-is — that  the 
President  will  hifnaelf  obey,  and  compel  others 
to  obey,  the  laws  enacted  by  the  legislative  de- 

EartraentoftheGovernBteat,  until  the  same  shall 
avebeen  repealed  or  reversed.  This,  we  may 
assume,  for  the  purpose  of  this  argument,  to  be 
the  general  judgment  of  the  people  of  this  coun- 
try. Surely  it  is  the  pride  of  every  intelligent 
American  that  none  are  above  and  none  be- 
neath the  laws ;  that  the  President  is  as  much 
the  subject  of  law  as  the  humblest  peasant  on 
the  remotest  frontier  of  our  ever  advancing 
civilisation.  Law  is  the  oaly  sovereign,  save 
God,  recognized  by  the  American  people ;  it  is 
a  rule  of  civil  action  not  only  to  the  individual, 
but  to  the  million ;  it  binds  alike  each  and  all, 
the  official  and  the  unofficial,  the  citizen  and  the 
great  people  themselves. 

This,  Senators — and  I  au  almost  fearful  that 
I  may  offend  in  saying  it — is  of  the  traditions 
of  the  Republic,  and  is  understood  from  the 
Atlantic  to  the  Pacific  shores  by  the  five  and 
thirty  millions  of  people  who  dwell  between 
these  oceans  and  hold  in  their  hands  to-day  the 
greatest  trust  ever  committed  in  the  providence 
of  God  to  a  political  society. 

I  feel  myself  justified,  entirely  justified,  in 
saying  that  it  rests  not  simply  upon  the  tradi- 
tions of  the  people,  but  is  embodied  in  their 
written  record  from  tlie  day  when  they  fired 
the  first  gun  on  the  field  of  Lexington  to  this 
hoar.  Is  it  not  declared  in  that  immortal  Dec- 
laraUon  which  will  live  as  long  as  our  language 
lives,  as  one  of  the  causes  of  revolt  against  the 
king  of  Great  Britain,  whose  character  was 
marked  by  every  act  which  may  define  a  tyranti 
that  he  had  forbidden  his  governors  to  paat 
laws,  unless  suspended  in  their  operation  until 
they  should  have  received  his  assent — I  use 
the  words  of  the  Declaration,  which,  like  the 
words  of  Lnther,  were  half  battles — the  law 
should  be  suspended  until  his  assent  should  be 
obtained.  That  was  the  first  utterance  against 
the  claim  of  execotive  power  to  saspend  the 
laws  by  those  immortel  men  with  whom  God 
walked  through  the  night  and  storm  and  dark- 
ness of  the  Revolution,  and  whom  be  taught  te 
lay  here  at  the  going  down  of  the  sun  the 
foundations  of  those  institutions  of  civil  and 
religious  liberty  which  have  since  become  the 
hope  of  the  world. 

I  follow  the  written  record  further,  still  ask- 
ing pardon  of  the  Senate,  praying  them  te 
remember  that  I  speak  this  diay  not  simply  in 


the  preeeace  of  Senators,  but  in  the  presence 
of  an  ezpeoting  and  waiting  people,  who  hare 
commissioned  you  to  discharge  this  high  trust, 
and  have  committed  to  your  hands,  Senators, 
the  innes  of  life  and  death  to  the  Republic. 
I  refer  next  to  the  words  of  Washington,  firat 
of  Americans  and  foremost  of  men,  who  de- 
clared that  the  Constitution  which  at  any  time 
exists  until  changed  by  the  act  of  the  whole 
people  is  sacredly  obligatory  upon  all. 

I  refer  next  to  a  still  higher  authority,  which 
is  the  expression  of  the  collective  power  and 
will  of  the  whole  people  of  the  United  States, 
in  which  it  is  assertea  that — 

"Tbla  ConatHatien,  and  the  laws  made  in  pnrsa- 
anoe  thereof,  and  all  treaties  made  or  which  shall 
be  made  by  the  authority  of  the  United  States,  sbnll 
be  the  suprome  Inw  of  the  land  :  and  the  jtidsos  in 
every  State  ahall  be  bound  thereby,  anything  in  tbo 
oonstitatioa  and  laws  of  any  State  to  the  contrary 
notwitbstandins." 

That  is  the  solemn  declaration  of  the  Coo- 
stitnlion ;  and  pendinj^  this  tria!,  without  a 
parallel  in  the  history  of  the  nation,  it  should 
be  written  upon  these  walls. 

How  are  these  propositions,  so  plain  and 
simple  that  "the  wayfiuring  man  could  not  err 
therein,"  met  by  the  retained  counsel  who  ap- 
pear to  defend  this  treason  of  the  President, 
this  betrt^al  of  the  great  treats  of  the  people? 
The  proposition  is  met  by  stating  to  the  Senate, 
with  an  audacity  that  has  scarcely  a  pandielia 
the  history  of  jodieial  prooeedings,  that  every 
official  may  challenge  at  pleasure  the  supreme 
law  of  the  land,  and  espeeially  that  the  Presi- 
dent of  the  United  States,  charged  by  his  oath, 
charged  by  the  express  Latter  of  the  Constitu- 
tion, that  "  he  shall  take  care  that  the  htws  be 
faithfvlly  ezecated,"  is  nevertheless  invested 
with  the  power  to  interpret  the  Constitution 
for  himself,  and  to  determine  judicially — Sen- 
ators, I  use  tbe  word  used  by  the  learned  geor 
tlennn  who  opened  the  case  for  the  accused 
— to  determine  judicially  whether  the  laws  da* 
dared  by  the  Constitution  to  be  safireme  are 
after  all  not  nnll  and  void,  because  they  d«  not 
happen  to  accord  with  his  judgment; 

That  is  the  defense  which  is  presented  here 
before  the  Senate  of  the  United  States,  and 
upon  which  they  are  asked  to  deliberate,  that 
the  Executive  is  clothed  with  power  judicially 
— 1  repeat  their  own  word,  and  I  desire  tliat 
it  may  be  buraed  into  the  btaia  of  Senators 
when  they  came  to  deliberate  upon  this  quea- 
tion — that  the  President  may  judicially  con- 
strue the  Constitution  for  himself,  and  judir 
cially  determine  finally  for  himself  whether 
the  laws,  which  by  your  Coastitutioa  are  de- 
clared to  be  supreme,  are  not,  after  all,  null 
and  void  and  of  no  effect,  and  Dot  to  be  exe- 
cuted, because  it  suits  the  pleasure  of  his  high- 
ness, Andrew  Johnson,  first  king  of  the  peo- 
Fle  of  the  United  States,  in  imitation  of.  George 
II,  to  suspend  their  execution.  He  ought  to 
remember,  when  he  comes  with  such  a  defense 
as  that  before  the  Senate  of  the  United  States, 
that  it  was  said  by  one  of  those 'mighty  spirits 
who  put  the  Revolution  in  motion  andwhocoa- 
tribuled  to  the  organization  of  this  great  and 
powerful  people,  that  Cesar  ha'd  bis  Brutus, 
Charles  I  baa  his  Croawell,  and  George  HI 
should  profit  by  their  esample.  Nevertheless 
— end  this  is  the  central  pcMat  of  this  entire 
discuseion — tbe  position  is  assumed  here  in  the 
presence  of  the  Senate,  in  the  presence  of  tlie 
people  of  the  United  States,  and  in  the  prea- 
ence  of  the  civilized  world,  that  tbe  President 
of  the  United  States  is  invested  with  the  judi- 
cial power  to  determine  the  force  and  effect 
of  tae  Constitution,  of  bis  own  obligations 
under  it,  and  the  fe<-ee  and  effect  of  every  law 

fassed  by  the  Congress  of  the  United  States, 
t  mast  be  conceded,  if  every  official  may  chal- 
lenge tbe  laws  as  unconstitutional,  and  espe- 
cially if  the  President  may,  at  his  pleasure, 
declare  any  act  of  Congress  uneonstitutional, 
reject,  disregard,  and  violate  its  provisions,  and 
this,  too,  by  the  authority  of  the  Constitution, 
that  iostrament  is  itself  a  Constitution  of  an- 
archy, not  of  order,  a  Constitution  authorizing 
a  violation  of  law,  not  enjoining  obedience  to 
law.     Seaators,  establiah  any  auch  rale  as  this 
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for  official  conduct,  sad  you  will  have  prov«d 
yoarseWes  the  architeota  of  your  country's 
rain ;  job  will  have  converted  this  land  of  law 
and  order,  of  light  and  knowledge,  into  a  land 
~  of  darknesa,  the  very  light  whereof  will  be 
darkness — a  land 

"  Where  el<i<NtNi)M 

And  Chaos,  ancutom  of  nature,  will  hold 

KUirnnI  anarchy,  amidst  the  noise 

Of  endloM  wars,  and  by  eoufasion  staad." 

Disguise,  gloze  over,  and,  by  specious  and 
ingenious  argument,  excuse  the  President's 
acts,  as  gentlemen  may,  the  fact  is  that  we  are 
passing  npon  the  qneslion  whether  the  Presi- 
dent may  not,  at  his  pleasure,  and  without 
peril  to  his  official  position,  set  aside  and 
»nnul  both  the  Constitation  and  laws  of  the 
United  States,  and  in  his  great  office  inaug- 
urate anarchy  in  the  land. 

The  whole  defense  of  the  President  rests 
npon  the  simple  but  startling  proposition  that 
he  cannot  be  held  to  answer  for  any  violation 
of  the  written  Constitation  and  laws  of  the 
United  States,  because  of  his  asserted  right 
under  the  Constitution,  and  by  the  Constitn- 
tion,  to  interpret  for  himself  and  execute  or 
disregard,  at  his  election,  any  provision  either 
of  the  CoDstkution  or  stataites  of  the  United 
States. 

No  matter  what  dentagognei  may  say  of  it 
oatside  of  this  Chamber,  no  matter  what  re- 
teioed  counsel  may  s^  of  it  inside  of  this 
Chamber,  that  is  the  issae;  and  the  reeordlng 
•sgel  of  history  has  already  struck  it  into  the 
adamant  of  the  past,  there  to  remain  forever ; 
«nd  apoa  that  isane,  Senators,  yon  and  the 
Hooae  of  Beprcsentatires  will  stand  or  fitU 
befera  the  tribunal  of  the  future.  That  is  the 
isaue.  It  is  all  there  is  of  it.  It  it  what  is 
embraced  in  the  articles  of  impeachment.  It 
is  all  that  is  embraced  in  them.  In  spite  of 
the  teebnicalities,  in  spite  of  the  lawyer's  tricks, 
in  «pit«  of  the  futile  pleas  t^t  have  been  in- 
terposed here  in  the  President's  defense,  that 
is  the  issue.  It  is  the  head  and  front  of  An- 
drew Johnson's  offending,  that  he  has  assumed 
to  himself  the  executive  prerogative  of  inter- 
preting the  Constitation  and  deciding  upon  the 
validity  of  the  laws  at  his  pt^are,  and  sue- 
^nding  them  and  dispensing  with  tiieir  exeoa- 
tion. 

1  say  it  again,  Senators,  with  every  respect 
for  the  geaUeven  who  sit  here  as  the  repre- 
Mntatives  of  titatae  and  th*  reprMentatives  as 
well  of  that  |reat  peopie  who  are  one  people 
though  oraaniaed  by  States,  that  the  man  who 
-faas  heard  this  prolonged  discussion,  running 
throogh  days  and  weeks,  who  does  not  under- 
stand this  to  be  the  plain,  simple  f)roposiUon 
BUMle  in  the  hearing  of  Senators,  insisted  upon 
as  tAe  President's  defense,  is  one  of  those  un- 
fortunates whom  even  a  thrush  might  pity,  to 
whom  0«d  in  his  providence  has  denied  the 
osnal  measare  of  that  intellectual  fiuralty  which 
we  call  reason. 

In  the  trial  of  this  ease  the  Senate  of  the 
United  States  is  the  sole  and  only  tribunal 
which  esn  judicially  determine  this  qneetion. 
The  power  to  decide  it  is  with  the  Senate ;  the 
JKspoosibHity  t*  decide  it  aright  is  upon  the 
Senate.  That  respeaiifaiiitir  c*n  be  divided  by 
the  Senatft  with  no  himaa  being  oatside  of  this 
Chamber.  It  is  alli-importaat  to  the  people 
of  the  United  States  at  large  as  it  is  all-import- 
ant to  their  Representatives  in  Congress  assem- 
bled, and  suraly  it  is  all-important  to  the  Sen- 
ators, swum  to  do  justice  io  the  premises 
between  the  people  and  the  President,  that 
this  great  israe  which  tooohes  the  nation's  life 
«haU  be  decided  in  accordance  with  the  spirit 
n*  well  as  with  the  letter  of  the  Constitation. 
It  is  all-important  that  it  shall  be  decided  in 
aeoordaace  with  that  juatioe  to  establish  which 
the  Cooatitntion  itself  was  ordained ;  that  jus- 
tiee  before  the  majesty  of  which  we  this  day 
bow  as  before  tlie  majesty  of  that  Ood  whose 
attribute  it  is ;  that  justice  which  dwelt  with 
Him  before  worids  were,  which  will  abide  with 
Uinoi  when  worlds  perish,  and  by  which  we  shall 
be  lodged  for  this  day's  proceeding. 

1  faeSenate,  having  the  sole  power  to  try  im- 
peaehmenls,  must'  of  neoeasity  ba  Tested  by 


every  intendment  of  th«  Constitution  with  the 
sole  aad  exclusive  power  to  decide  every  qnee- 
tioa  of  law  and  of  iiaet  involved  in  the  issue. 
And  yet,.  Senators,  although  that  would  seem 
to  be  a  self-evident  proposition;  hours  have 
been  spent  here  to  persuade  the  Senate  of  the 
United  States  that  the  Senate  at  last  had  not 
the  sole  power  to  try  every  issue  of  law  and 
fitct  arising  npon  this  question  between  the 
people  aad  the  President  The  ex-Attorney 
General  well  said  the  other  day,  for  he  quoted 
a  familiar  canon  of  interpretation,  "Eiffect 
must  be  given  to  every  word  in  a  written  stat- 
ute." Let  eieet  be  given  to  every  word  in 
the  written  statnte  of  the  people — their  funda- 
mental law,  the  Constitution  of  the  Uuited 
States — and  there  is  an  end  of  all  controTersy 
aboot  the  exclnsive  power  of  the  Senate  to 
decide  every  4[a«stion  of  law  and  fact  arising 
npon  this  issue. 

What  meant  this  kmg-continned  discussion 
on  the  part  of  the  coansel  for  the  President^ 
resting  upon  a  remark  of  my  colleague  [Mr. 
Manager  Bittler]  in  his  opening  on  behalf  of 
the  people  that  this  was  not  a  court?  Was  it 
an  attempt  to  divert  the  Senate  from  the  ex- 
press provision  of  the  Constitation  that  the 
Senate  shonld  be  the  sole  and  final  arbiters 
between  the  people  and  the  President?  What 
meant  this  empty  criticism  about  the  words  of 
my  colleague  that  this  was  not  a  court,  but  the 
Senate  of  the  United  States?  My  colleague, 
Mr,  Chief  Justice,  simply  followed  the  plaiu 
words  of  the  Constitation,  that  "  the  Senate 
shall  have  the  sole  power  to  try  all  impeach- 
ments." 

I  propose  neither  to  exhanst  my  strength  nor 
the  patience  of  the  Senate  by  dwelling  upon 
this  miserable  device  to  raise  an  issue  between 
the  Senate  and  the  courts,  because  that  is  what 
it  resulted  in  at  last  although  it  came  after  a 
good  deal  of  deliberation,  after  a  good  many 
days  of  incubation,  after  many  ntterances  on 
many  subjects  concerning  things  both  in  the 
heavens  above  and  in  the  earth  beneath  and  in 
the  waters  nnder  the  earth  I  I  do  not  propose 
to  imitate  the  example  of  the  learned  and  ac- 
complished counsel  of  the  President  on  the 
trial  of  this  grave  issue  which  carries  with  it  so 
many  and  so  great  results  to  all  the  people  of 
the  United  States  not  only  of  this  day,  but  of 
the  great  hereafter.  I  trust  I  shall  be  saved  in 
the  providence  of  God,  by  His  grace,  iVom  be- 
coming, as  have  some  of  the  coansel  for  the 
President  in  this  august  presence,  a  mere  eat- 
er-np  of  syllables,  a  meresnapper-up  of  uncon- 
sidered trifles.  I  propose  to  deal  in  this  dis- 
cussion with  principles,  not  with  "trifles  light 
as  air."  I  care  not  if  the  gentlemen  chooee  to 
call  the  Senate  sitting  in  the  trial  of  an  imjx^h- 
ment  a  conrt.  The  Constitation  calls  it  the 
Senate.  I  know,  as  every  intelligent  man 
knows,  that  the  Senate  of  the  United  States, 
sitting  npon  the  tri>-.l  of  impeachment,  is  the 
highest  judicial  tribunal  of  the  land.  That  is 
conceding  enough  to  put  an  end  to  all  that  was 
said  on  that  point^omeof  it  moetsolemnly — 
by  the  stately  argument  of  the  learned  gentle- 
man from  Massaehnsetts,  [Mr.  Curtis;]  some 
of  it  most  teaderiy  by  the  effective  and  adroit 
aijgument  of  my  learned  and  accomplished 
friend  from  Ohio,  [Mr.  Oroesbeek,]  and  some 
of  it  most  wittily — so  wittily  that  he  held  his 
own  sides  lest  he  should  explode  with  laughter 
at  his  own  wit— by  the  learned  gentleman  from 
New  York,  [Mr.  Evarts,]  who  displayed  more 
of  Latin  than  of  law  in  his  argument,  and  more 
of  rhetoric  than  of  logic,  and  more  of  intelleet- 
nal  pyrotechnics  than  of  either.     [Laughter.] 

Bat,  Senators,  I  am  not  to  be  diverted  by 
these  fireworks,  by  these  Roman  candles,  by 
these  fiery  flying  serpents  that  are  let  off  at 
pleasure,  and  to  order,  by  the  accomplished 
gentleman  from  New  York,  from  Hhe  point 
made  here  between  the  people  and  the  Presi- 
dent by  his  advoeate*.  1  stand  npon  the  plain, 
clear  letter  of  the  Constitation,  which  declares 
that  "the  Senate  shall  have  the  sole  power  to 
try  all  impeachments ;"  that  it  necessarily  in- 
vests the  Senate  with  the  sole  and  exclusive 
power  to  determine  finally  and  forover  eveiy 


issue  of  law  aad  fact  arisiitt  in  the  case.  This 
is  one  of  tlioee  self  evideiE  propositions  aris- 
ing nnder  the  Coastfttttion  or  the  Uuited  States 
of  which  Hamilton  spoke  in  words  clear  and 
strong,  which  must  carry  conviction  to  the 
mind  of  every  man,  and  which  I  beg  leave  to 
rend  in  the  hearing  of  the  Senate. 

Said  Haailtoa,  a  man  who  was  gifted  by 
Provtdenoe  wHh  one  of  those  eenmanding 
intellects,  whose  thoughts  indelibly  impressed 
theinselves  wherever  they  fell : 

"This  ia  sn«-of  those  truths  whteh,  toacorreet  aad 
anareiadieed  Bila<i.  Mrriee  iti  own  aridesoo  almg 
with  it,  nod  may  be  obaoured  but  cannot  be  made 
plainer  by  argument  or  reasoning.  It  rcsU  npnn 
axioms  as  simple  aa  they  are  nntveraal— the  m«nw 
ought  to  be  proiMrtioaed  t»  the  tml;  the  peraoos 
from  nhose  agency  the  attainment  of  ana  atd  i*  Vf 
peeled  ought  to  possess  the  wciuu  by  which  it  is  to 
be  attainol."— .#W«m;M,  Mo.  iS. 

The  end  required  by  the  letter  of  your  Con- 
stitntion  of  the  Senate  of  the  United  States  is 
that  the  Senate  decide  finally  and  for  themselves 
every  issue  of  law  and  fact  arising  between  the 
people  and  their  accused  President  What 
comes  then,  I  want  to  know,  Senators,  of  the 
argument  of  the  learned  gentleman  from  New 
York?  The  most  significant  lesson  to  be  gath- 
ered from  which  is  this:  that  the  rigbt  Iray  and 
the  efi^tnal  way  by  which  a  man  may  make 
his  speech  immortal  is  to  make  it  eternal 
[Laughter.]  What  becomes  of  his  long  drawn- 
out  sentence  here  about  thi  right  of  this  accused 
and  guilty  man,  who  stands  this  day  clothed 
with  perjury  as  vrith  a  garment  in  the  presence 
of  the  people,  to  be  heard  first  in  the  Supreme 
Conrt  of  the  United  States  before  the  Senate 
shall  proceed  to  trial  and  jndgment?  The 
Senate  is  vested  with  the  sole  and  exchuive 
power  to  try  this  question,  and  the  Saprenie 
Conrt  of  the  United  States  has  no  more  power 
to  intervene  either  before  «r  after  judgment  in 
the  premises  than  has  the  Court  of  St.  Peters- 
burg ;  and  so  the  people  of  the  United  StalM, 
I  hesitate  not  to  say,  will  hold. 

Nevertheless^  clear  and  manifest  aa  this 
proposition  is,  it  has  beeu  insisted  upon  here 
from  the  opening  of  this  defedse  to  its  close  by 
all  the  counsel  who  have  partipipated  in  the 
discussion,  that  the  Supreme  Court  is  tlie  final 
arbiter  for  the  decision  of  all  questions  arising 
under  the  Constitution.  I  do  not  state  the 
proposition  too  broadly,  Senators.  My  occa- 
pations  have  been  of  such  a  nature  from  tha 
commencement  of  this  trial  to  this  hour  that  I 
have  relied  more  upon  my  memory  of  what 
counsel  said  than  npon  any  reading  which  I 
have  given  to  their  voluminous  arguments  in 
defense  of  the  accused^  but  I  venture  to  say 
that  the  proposition  is  not  more  broadly 
stated  by  me  than  it  has  been  stated  by  them. 

I  submit  to  the  Senate  that  the  proposition 
for  the  defense  is  not  warranted  by  the  Consti- 
tution ;  that  there  are  many  questions  arising 
under  the  Constitution  of  fiie  United  States 
which  by  no  poanbtU^  can  be  consideied  a* 
original  qaestions  either  in  the  Supreme  Coart 
or  in  any  other  court  of  the  United  States, 
for  example,  my  learaad  and  aeconplished 
friend  who  hoa«n  me  with  his  atteotioa,  aad 
represents  the  great  aad  grawing  Common- 
wealth of  tllinois  B^n  this  floor,  [Mr.  I'aim- 
BULL,]  is  here  and  is  to  ramain  kerei,  not  by 
foree  of  any  deoision  which  the  SnpremeCoart 
of  the  United  States  has  made,  or  by  force  of 
any_  de«isi»n  which  the  Supreme  Court  of 'the 
United  States  may  hereafter  make.  It  is  aot 
a  queetion  within  their  jurisdiodon.  UUnms 
is  one  of  those  great  Commonweallhs  whi^, 
since  the  organization  of  the  Cnaatitatien  aad 
within  the  memory  of  Uring  men,  have  aprnag 
ap  from  the  shores  of  the  beautiful  Ohio  away 
to  the  golden  sands  of  California,  girdling  the 
continent  across witha  cordon  of  free  Commoo- 
wealths  nnder  the  direct  operation  of  theCoa- 
Stitation  of  the  United  States.  The  peopfe  by 
that  Constitution  did  proride  that  the  Congtcaa 
shall  have  power  to  admit  new  States  into  the 
Union,  ana  when  the  Congress  passed  apoa 
the  question  whether  the  people  of  IlKnois  sad 
organized  a  government  repoblieaa  in  form 
and  were  entitled  to  assume  their  place  in  die 
sisterhood  of  free  OommooamUtha  the  deeia- 
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ion  vM  final,  and  the  judge  of  the  Supreme 
Court  who  dares  ^o  challenge  the  great  seal  of 
the  State  of  llliuois,  which  the  geulleman  rep- 
resents, ought  to  be  instantly  ejected  from  his 
place,  which  he  would  thereby  dishonor  and 
disgrace,  by  the  supreme  power  of  the  people 
speaking  and  acting  through  the  process  of 
impeachment. 

it  does  not  belong  in  Itny  sense  of  the  word 
to  the  judicial  power  of  th«  United  States  to 
decide  all  questions  arising  under  the  Consti- 
tution and  laws.  Why,  according  to  this  logic, 
the  Supreme  Court  would  come  to  sit  in  judg- 
ment at  lost  upon  the  power  given  exclusively  to 
%ch  House  to  judge  of  the  election  and  quali- 
fication of  its  own  members.  Senators,  the 
judicial  power  of  the  United  States  is  entitled 
to  ail  respectand  to  all  consideration  here  and 
everywhere  else ;  but  that  judicial  power,  as 
is  well  known  to  Senators,  is  dehnod  and 
limited  by  the  terms  of  the,jJoMtitution,  and 
beyond  those  limitations  or  outside  of  those 
grants  that  tribunal  cannot  go.  I  read  from 
toe  Coostitutiou  the  provision  in  answer  to 
the  argument  of  the  geiuleman  touchioK  the 
judicial  power  of  the  United  States : 

"  The  jadiolal  powsr  of  the  Daited  Sutas  tball  be 
vested  in  one  Suprena  Court,  and  in  luoh  inferior 
courts  aa  the  Congress  may  from  time  to  time  ordain 
sad  estabUsh."       ••••••• 

"  Tfa«  iudidal  power  shall  extond  to  all  oaies,  in 
law  and  equity  arisiag  under  tbis  Constitution,  the 
laws  of  tbo  United  States,  and  treaties  made,  or  which 
shall  be  mode,  under  their  authority;  to  all  eases 
aSeetina  Mubsesudors,  other  public  Biaisten,  and 
consuls;  to  all  cases  of  admiralty  and  moritimejaris- 
diotion;  to  controversies  to  which  the  Uuited  Statos 
shall  be  a  party ;  to  coDtroversics  between  two  vr 
store  States:  bstween  aStateand  eitiieosof  aootbsr 
State ;  between  citizens  of  different  States:  between 
oitiseusof  the  same  Staie  claiminiilands  under  gran  ts 
of  dilferent  States,  and  between  a  State,  or  the  oiti- 
sens  thereo£  sad  I'oraif  a  Statas,  eitiiens  or  sabj  e«tsL" 

"In  all  cases  affecting  cmbaiasadors,  other  public 
ministers,  and  consuls,  sod  those  in  which  a  State 
shall  be  a  party,  the  Supreme  Court  shall  have  ori- 
ginal jnrisdiotion.  In  ail  the  other  cases  belorenen- 
tioned  the  Supreme  Courtsholl  have  appellate  juris- 
diction, both  as  to  law  and  foot,  with  such  exceptions 
and  under  such  regnlations  as  the  Congress  sbaU 
make." — Canlilution,  artiolb  3, 

As  I  said  before,  inasmuch  as  the  Senate  of 
the  United  States  has  the  sole  power  to  try  all 
impeaohments,  and  therefore  the  exclusive 
power  to  finally  determine  all  questions  arising 
therein,  it  results  that  its  decistonsoau  neither 
be  restricted  by  judgments  in  advance,  made 
by  either  the  Supreme  Court  or  any  other  court 
of  the  United  States,  nor  can  the  final  judgment 
of  the  Senate  npon  impeachment  be  subjected 
to  review  by  the  civil  courts  of  the  United  States 
or  to  reversal  by  executive  pardoa.  So  it  is 
written  in  the  Constitution,  that  the  pardoning 
power  shall  not  extend  to  impeachments.  Im- 
peachment is  not  a  case  in  "  law  or  equity," 
wUhin  the  meeoing  of  the  terms  as  employed 
in  the  third  article  of  the  Constitution,  which 

I  have  just  read.  It  is  in  no  sense  a  case 
within  the  general  jodiciai  power  of  the  United 
Stetes.  . 

Senators,  bo  one  is  either  bold  enough  or 
weak  enough  to  stand  in  the  presence  of  the 
Senate  of  uie  United  States  and  clearly  and 
openly  proclaim  and  avow  that  the  Supreme 
Court  has  the  power  to  try  impeachments. 
Kerertheleas,  toe  position  assumed  in  this 
defense  for  the  accused  that  he  may  suspend 
the  laws,  dispense  with  their  execution,  and 
interpret  and  construe  the  Constitution  for 
himself  to  the  hurt  of  the  Republic,  without 
peril  10  his  official  position,  if  he  accompanies 

II  either  at  the  time  or  after  the  &ct  with  a 
statement  that  his  only  object  in  vioialiug  the 
Ck>ustitutioo  or  in  suspending  the  laws'ana  dis- 
pensing with  their  execution  was  to  obtain  at 
some  future  duy  a  judicial  construction  of  the 
one  or  a  judicial  decision  upon  the  validity  of 
the  other,  the  Senate  is  nut  to  hold  him  to 
answer  upon  impeachment  for  high  crimes  and 
misdemeanors,  does  involve  the  propositton, 
and  no  matt  can  get  away  from  it,  that  the 
courts  at  lust  have  a  supervising  power  over 
tbis  unlimited  and  unrestricted  power  of  im- 
j^eachment  vested  by  the  pimple  in  the  House 
of  Kepre^entatives,  and  this  unrestricted  power 
to  try  all  impeachments  vested  by  the  people 
io  tba  Senate.    On  tkis  pr<>poaitioa  I  am  wiU' 


ing  to  stand,  defying  any  man  here  or  else- 
where to  challenge  it  successfultjr.  The  posi- 
tion assumed  by  the  accused  means  that  or  it 
means  nothing.  If  it  does  not  mean  that  it  is 
like  nnto — 

"A  tale  told  by  aa  idiot. 
Full  of  sound  and  fury,  signi&ing  nothmg." 

Just  nothing.  Now,  I  ask  yoo.  Senators, 
what  colorable  excuse  is  there  for  presenting 
any  such  monstrous  propoMtipn  as  this  to  the 
consideration  of  the  Senate  of  the  United 
States?  I  think  myself  in  this  presence  justi- 
fied in  reiterating  the  words  of  John  Marshall 
upon  one  occasion,  that  it  is  reasonable  to 
presume  that  the  Senate  knows  something. 

The  original  jurisdiction  of  the  Supreme 
Court  of  the  United  States  cannot  by  any  pos- 
sibility extend  to  a  case  of  impeachment.  Sen- 
ators will  please  remember  the  text  of  the  Con- 
stitution which  I  have  just  read,  thattfaeoriginal 
jurisdiction  of  the  Supreme  Courtof  the  United 
States  is  by  the  express  letter  of  the  Constitu- 
tion restricted  to  foreign  embassadors,  other 
public  ministers,  and  consuls,  and  to  cases  in 
which  a  State  may  be  a  party.  The  accused 
is  not  a  foreign  embassador;  the  accused  is 
not  a  foreign  minister;  the  accused  is  not  a 
consul ;  and  the  accused  is  not  as  yet,  thank 
God,  "the  State.''  Therefore,  the  accused  is 
not  within  the  original  jurisdiction  of  the  Su- 
preme Court  of  the  United  States. 

When  the  gentlemen  were  dwelling  so  learn- 
edly and  so  long  npon  this  question,  and  read- 
ing from  the  great  case  of  Marbury  vs.  Madi- 
son, they  ought  to  have  remembered  that  the 
Chief  Justice  who  pronounced  that  d^ision, 
and  whosa  intellect,  fuU-orbed,  shed  a  steady 
and  luminous  light  on  the  jurispradence  of  Ute 
country  for  a  third  of  a  century,  declined,  what 
no  wan  has  since  questioned,  that  the  ornnal 
jurisdiction  of  the  Supreme  Court  as  denned 
In  this  text  of  the  Constitution  cottkl  neither 
be  enlarged  nor  restricted  by  congressional 
enactment.  These  gentlemen  ou^ht  to  have 
remembered,  further,  when  they  invoked  the 
intervention  of  the  Supreme  Court  or  any  other 
court,  between  the  people  and  this  accused 
President,  that  the  appellate  jurisdiction  of 
the  Supreme  Court,  by  numerous  decisions, 
depends  exclusively  under  the  Constitution 
upon  the  will  of  Congress.  It  results,  t4iere- 
fore.  that  thqr  most  go  to  some  other  tribunal 
for  tne  settlement  of  this  ^eat  question  between 
the  people  and  the  President,  unless  Congress 
cheeses  to  let  them  go  to  the  Supreme  Uaurt 
by  a  speoial  enactment  for  their  benefiL  The 
appellate  jurisdiction,  Senators,  oftheSupreme 
Court  as  defined  in  the  Constitution  bpr  words 
clear  and  plain  and  incapable  of  any  misunder- 
standing or  miseoDStrnction,  exclude  the  con- 
clusion that  a  case  of  impeachment  can  by  any 
possibility  be  within  the  jurisdiction  of  any  of 
the  eourts  of  the  United  States,  either  its  dis- 
trict^ its  circuit,  or  its  Supreme  Court. .  The 
Senate  will  -qotice  that  by  the  terms  of  the 
Constitution  the  appellate  jurisdiction  from 
the,  district  and  circuit  courts  is  limited  to  the 
cases  in  law  and  eciniiy  and  the  other  oases 
named  in  the  Constitution,  none  of  which  em- 
brace a  case  of  impeachment. 

There  is,  therefore.  Senators,  no  room  for 
invoking  the  decision  of  the  Supreme  Court  of 
the  United  States  upon  any  question  touching 
the  liability  of  the  President  to  answer  upon 
impeachment  by  the  people's  Representatives 
at  the  bar  of  the  Senate.  What  excuse,  there- 
fore, I  ask,  is  there  for  the  pretense  that  the 
President  may  set  aside  and  dispense  with  the 
execution  of  the  laws,  all  or  any  of  them,  en- 
acted by  the  Congress  under  the  pretext  of 
defending  the  Constitution  by  .invoking  a  judi- 
cial inquiry  in  the  courts  of  the  United  States. 

Be  it  known,  Senators,  that  but  two  ques- 
tions which  by  possibility  could  become  the 
subject  of  judicial  decision,  have  been  raised 
by  llie  learned  and  astute  counsel  who  have 
attempted  to  make  thiM  defense.  The  first  is 
that  the  heads  of  Departments  are  the  mere 
registering  secretaries  of  the  President  of  the 
United  States,  and  axe  bound  to  recognise,  his 
will  as  their  swocn  doty.    I  deny  that  propo- 


sition; and  I  think  that  the  learned  gentlemaa 
from  New  York  did  well,  remarkably  well,  as 
be  does  everything  well,  to  quote  in  advance 
for  our  instruction  when  we  should  come  to 
reply  to  him  upon  this  point,  those  divine 
words  of  the  greet  Apostle  to  the  Gentiles, 
wherein  he  speaks  of  charity  as  long  patient 
and  Bufiering.  It  required  a  charity,  Senators, 
broader  than  th?  charity  of  the  Gospel,  to  sit 
patiently  by  and  hear  these  gentlemen  invoke 
the  decision  of  the  Supreme  Court  upon  either 
of  the  questions  involved  in  this  issue,  when 
we  knew  that  these  gentlemen,  overflowing  as 
they  manifestly  are  with  all  learning,  ancient 
and  modem,  the  learning  of  the  dead  as  well 
as  the  learning  of  the  living,  knew  right  well 
that  the  Supreme  Court  of  the  United  States 
had  solemnly  decided  both  questions  against 
them. 

Now  for  the  proof.  As  to  the  obligation  of 
the  heads  of  tne  Departments  to  learn  their 
duty  nnder  the  law  through  the  will  of  an  Ex- 
ecutive, the  Senate  will  remember  that  the 
learned  gentleman  from  New  York  handled 
the  great  case  of  Marburjr  vs.  Madison  with 
wondrous  skill  and  dexterity.  He  took  care, 
however,  not  to  quote  that  part  of  the  decision 
which  absolutely  settles  this  question  as  to  the 
obligation  of  the  Secretaries  to  respond  to  the 
will  of  the  Executive  in  questions  of  law  ;  he 
took  care  not  to  quote  it,  and  to  keep  it  in  the 
back  ground.  Perhaps,  Senators,  he  assumed 
that  he  knew  ell  that  the  poor  Managers  of  the 
House  knew  about  this  case,  and  then  he  knew 
all  that  ha  knew  besides,  gathered  from  Taci- 
tus, if  yon  please,  and  from  the  phillipics  of 
Cieero  against  Catalioe  and  from  that  speech 
of  his  in  defense  of  Milo,  which  it  happens  he 
sever  made  until  after  poor  Milo  was  coiivicted 
and  banished  and  was  heard  to  cry  out  in  the 
agon^  of  his  soul  if  he  had  made  that  speech 
for  him  on  the  trial,  "I  would  not  be  to-day 
here  in  Marseilles  eating  mullets."  Laughter.] 

I  rMd  now  in  the  hearing  of  the  Senate  the 
decision  of  Chief  Justice  Marshall  in  the  case 
of  Marbury  vi.  Madison,  touchiag  this  alleged 
obligation  of  the  heads  of  Departments  to  taka 
the  will  of  the  Executive  as  their  law.  Mar- 
shall says  on  page  168  of  1  Cranch : 

"  It  is  the  dotyof  the  Saarataryof  Statoto  aooform 
to  the  law,  and  in  this  he  is  an  officer  of  the  Upited 
States,  bound  to  obey  the  laws.  He  acts  in  this  re- 
spect, as  has  been  very  properly  stated  at  the  bar, 
nnder  tha  anthority  of  Uw  aa4  not  by  the  iastreo- 
tioBS  of  the  President." 

If  he  should  disobey  the  law.  does  it  not 
logically  result  that  the  President's  commands 
cannot  excuse  him ;  that  the  people  might  well 
depose  him  from  bis  office  whether  the  Presi- 
dent willed  it  or  not?  It  only  illustrates  the 
proposition  with  which  I  started  out,  that 
neiUter  the  President  nor  his  Secretaries  are 
above  the  Constitution  or  above  the  laws  which 
the  people  enact. 

As  for  the  other  proposition,  Senators,  at- 
tempted to  be  set  up  iiere  for  th'm  accused  and 
guiuy  President,  that  ho  may,  with  impunity, 
under  the  Constitution  and  laws  of  the  United 
States,  interpret  the  Constitution  and  sit  in 
judicial  judgment,  as  thegentleman  from  Massa- 
ohueetts  [Mr.  Curtis]  urged  it,  upon  the  valid- 
ity of  ^our  laws,  that  question  has  also  been 
ruled  in  the  Supreme  Court  of  the  United 
States,  and  from  that  hour  to  this  has  never 
been  ckalleDged.  Although  an  attempt  was 
made  to  drag  the  illustiions  name  of  the  Chief 
Justice  who  presides,  under  tlM  Constitution, 
at  this  Moment  over  this  deliberative  and  judi- 
cial assembly,  to  their  help,  it  was  made  in 
vain,  aa  1  shall  show  before  I  have  done  with 
this  argument.  I  say  that  the  position  assumed 
■for  the  President  by  all  his  counsel  that  be  is 
to  judicially  interpret  the  Constitution  for  him- 
self; tliat  he  is  to  judicially  determine  the 
vaUdity  of  laws,  and  execute  them  or  suspend 
them  and  dispense  with  their  execution  at  his 
pleasare  and  defy  the  power  of  tlia  people  to 
bring  him  to  trial  and  jodgment,  was  settled 
against  him  thirty  years  ago  by  the  Supreme 
Court  of  the  United  States,  and  that  decision 
has  never  been  questioned  since  b^  any  authori- 
lative  wiitar  n^a  yo«r  Coaatttoticw  at  by  warn 
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Bobseqoent  decision  in  your  tribnnals  of  justice. 
I  read,  in  the  first  place,  the  syllabus  as  collated 
by  the  reporter  [Mr.  Worthington]  from  the 
report  itself,  aud  then  I  will  read  the  decision 
of  the  court.  It  i«  the  case  of  Kendall  vs.  the 
United  States,  12  Peters.  In  the  syllabus  it  is 
stated  that — 

"  Bt  an  act  for  the  relief  of  the  niators  in  the  case 
the  Solicitor  of  the  Treasury  wu  direoted  to  audit 
their  claims  for  certain  services,  and  the  Postmniter 
Oouerai  was  directed  to  credit  tbcm  witli  the  sum 
tlius  found  due.  The  Postmoeter  Ucneral  upon  the 
settlement  of  ttie  claim  by  the  Solicitor  credited  the 
relators  with  a  part  uf  the  amount  found  due.  but 
refused  to  cre.1it  them  with  the  remainder.  A  mnn- 
damiu  was  applied  fur  and  issued  by  the  oireuit  court 
of  the  District,  whereupon  the  Postmaster  General 
brought  the  ease  before  the  Supreme  Court  by  a  writ 
of  error." 

Upon  the  hearing  of  that  casein  the  Supreme 
Court,  Justice  Thompson  pronounced  the  uni- 
ted judgment  of  the  <y>urt  as  foUotrs:. 

"  It  was  anted  at  the  bar  that  the  Postmaster  floB- 
eralwaa  aloue  subjeet  tu  the  direction  and  control  of 
the  President  with  re.'-pect  to  the  execution  of  the 
duty  impoited  upon  biin  by  this  law:  and  this  ri^ht 
of  the  President  is  claimed  iuh  f^rowinff  out  of  the 
obligation  imposed  upun  biin  by  the  Constitution  to 
take  care  that  the  laws  be  failhtully  executed.  This 
is  a  doctrine  thatoanniii  receive  the  siinetion  of  this 
•ourt.  It  would  be  ve-^ting  in  the  I'resident  a  di*- 
penjtnff  power,  which  ha-  no  i-iiuiili.-ii;ince  i'nr  lis  sup- 
port in  any  part  of  the  Uonstitution,  and  is  asserting 
a  principle  which,  if  carried  ont  in  its  results  to  all 
gases  falling  withia  it^  would  be  elothint  the  Presi- 
dent with  a  power  entirely  to  control  the  legislation 
of  Congress  and  paralyze  the  administration  of  jus- 
tice. 

"To  contend  that  the  oblication  imposed  on  the 
President  to  see  the  laws  faithfully  executed  implies 
a  power  to  forbid  their  execution,  is  a  novel  con- 
struction of  the  Constitution,  and  entirely  iaadmis- 
dble."— 12  Ptttn,  p.  612. 

I  mIc  you,  Senators,  to  consider  whether  I 
was  not  JMlifiable  in  saying  that  it  was  a  tax 
Qpon  one's  patieiKe  to  sit  here  and  listen  from 
day  to  day  aiMl  from  week  to  week  to  theee 
learned  arguments  made  in  defense  of  the  Pres- 
ident, all  resting  upon  his  asserted  execative 
prerogative  to  dispense  with  the  execution  of 
the  laws  and  protect  himself  from  trial  and 
conriction  before  this  tribunal,  because  he  said 
that  he  only  violated  the  laws  io  order  to  test 
their  validity  in  the  Supreme  Court,  when  that 
court  had  already  decided  thirty  years  ago  that 
any  such  assumed  prerogative  in  the  President 
enabled  him  to  sweep  away  all  the  legislation 
of  Cong^ress  and  prevent  the  administration  of 
justice  Itself,  and  fi.>und  no  countenance  in  the 
Constitution?  I  suppose.  Senators,  that  the 
learned  ex- Attorney  Greneral  thought  that  there 
was  something  here  that  might  disturb  the  har- 
mony and  the  order  of  their  argument  in  this 
dcfoision  of  Kendall  vs.  the  United  States,  an^ 
so  in  his  concluding  argument  for  the  accused 
he  attempted  to  fortify  against  such  conse- 
quences by  calling  to  his  aid  the  decision  of 
the  present  Chief  Justice  in  what  is  known  as 
the  MiMiasippi  case.  With  all  respect  to  the 
learned  ex- Attorney  General,  and  to  all  his 
associates  engaged  in  this  trial,  I  take  it  upon 
me  to  say  that  the  decision  pronounced  by  his 
honor  the  Chief  Justice  of  the  United  States 
in  the  Mississippi  case  has  no  more  to  do  with 
the  question  involved  in  this  controversy  than 
has  the  Koran  of  Mohammed,  and  the  gentle- 
man was  utterly  inezoasable  in  attempting  to 
force  that  decision  into  this  case  in  aia  of  any 
snch  proposition  as  that  involved  in  this  con- 
troversy, and  made,  as  I  shall  show  before  I 
have  done  with  it,  directly  by  the  President 
himself  in  his  answer,  as  well  as  by  the  lips  of 
bis  retained  counsel. 

What  did  his  honor  the  Chief  Jnstioe  decide 
in  the  Mississippi  case  7  Nothing  in  the  world 
but  this,  as  is  well  known  to  every  lawyer  in 
America,  even  to  every  student  of  the  law 
versed  not  beyond  the  horn- books  of  his  pro- 
fesaiouj  that  where  the  law  vested  the  Presi- 
dent with  discretionary  power  his  judgment  in 
the  exercise  of  his  discretion,  under  th*  law, 
mnlil  that  judgment  was  overruled  by  the  legis- 
lative power  of  the  nation,  concluded  all  par- 
ties. We  agree  to  it.  The  learned  Senator 
from  New  York,  who  honors  me  with  his  atten- 
tion, [Hr.  CoNKLiKO,]  knows  that  before  he 
was  bom  that  question  was  decided  precisely 
in  (be  sum  w»y  in  the  great  Stale  which  m 


so  honorably  represents  here  to-day,  and  is 
reported  in  12i\Vbeaton ;  but  it  does  not  touch 
this  question  at  nil,  and  the  proposition  is 
so  foreign  to  the  question  that  it  is  like  one 
of  those  suggestions  referred  to  by  Webster 
upon  one  occasion  when  he  said  to  make  it  to 
a  right-minded  man  is  to  insult  his  intelli- 
gence. I  read,  however,  from  the  opinion  of 
the  Chief  Justice,  and  in  reading  from  it  I 
wish  to  be  understood  that  I  ligree  with  every 
word  and  letter  and  svllable  which  the  Chief 
Justice  uttered ;  bntit  does  not  touch  this  ques- 
tion. The  Attorney  General,  in  citing,  prefaced 
'it  with  these  words : 

"Itissufflcientaponthispointtocitealateopinion 
of  the  Supreme  Court  of  the  United  States,  in  what 
is  called  the  Mississippi  injunction  cose,  decided 
April.  1S67.  Mr.  Chief  Justice  Chose,  delivering  the 
opinion  of  the  court,  snys: 

'"It  is  assumed  by  theconnsol  for  the  State  of  Mis- 
sissippi that  the  President  iu  the  execution  of  the 
reconstruction  acts  is  required  to  perform  a  mere 
ministerial  duty.  In  this  assumption  there  is,  we 
thiuk,  a  confounding  of  the  terms  ministerial  and 
executive,  which  are  by  no  meaus  equivalent  in  im- 
port. _  A  mioistcrinl  duty,  the  performance  of  which 
may,  in  proper  oases,  be  required  of  a  head  of  a  De- 
portment by  judicial  process,  is  one  in  respect  to 
which  nothing  is  left  to  discretion.  It  is  a  simple, 
definite  duty,  arising  under  conditions  admitted  or 
proved  to  exist,  or  imposed  by  law,' " 

Afler  citing  some  cases  of  merely  ministerial 
duty,  the  Chief  Justice  proceeds  as  follows: 

"  In  each  of  these  cases  nothing  was  left  to  discre- 
tion. There  was  no  room  for  the  exercise  of  judg- 
ment. The  lawreqairedtheperformanceof  asiogle, 
specific  act,  and  that  performance,  it  was  held, might 
be  required  by  mandanau.  Very  diflerent  is  the  duty 
of  the  President  in  the  exercise  of  the  power  to  see 
that  the  laws  are  faithfully  exoonted,and  amonf  the 
laws  tbeacts  named  in  the  bill." 

What  acts?  The  reconstruction  act  that 
vested  him  with  a  very  large  discretion  to  the 
hurt  of  the  nation : 

"  The  duty  thns  imposed  on  the  President  Is  in  no 
lost  sense  ministerial.    It  is  purely  exeoulive  and 

Solitioal.  An  attempt  on  the  port  of  the  judicial 
cparttaontof  the  Government  to  enjoin  the  perform- 
ance of  such  duties  by  the  President  might  bo  justly 
oharootericed.  in  the  languageof  Chief  Justioe  Mar- 
gball,  as  an  'absurd  and  excessive  extravagance.'  It 
irtruo  that,  in  the  instance  before  us,  the  interposi- 
tion of  thocourt  is  not  sought  to  enforce  action  by  the 
executive  under  constitutional  legislation,  but  to 
restrain  such  action  under  legislation  alleged  to  be 
uncoiisUtutionul.  But  we  are  unable  to  perceive  that 
this  circumstance  takes  the  case  out  of  the  general 
principle  which  forbids  judicial  iuterferenoe  with  the 
exerosse  of  executive  disoretiou."  . 

What  on  earth  has  that  to  do  with  the  ques- 
tion in  issue  here  7  I  may  have  occasioiv,  Sen- 
ators, aud  yon  will  pardon  me  if  I  avail  myself 
of  the  opportunity,  to  say  that  the  law  which 
is  called  in  question  here  this  day  leaves  no 
discretion  whatever  in  the  Executive,  and,  in 
the  language  of  his  honor  the  Chief  Justice, 
imposed  upon  him  a  plain  unequivocal  duty, 
about  which  he  was  not  even  mistaken  him- 
self. I  count  myself,  therefore,  justified,  even 
at  this  stage  of  my  argument,  in  reiterating 
my  assertion  that  the  decision  in  the  Missis- 
sippi case  has  nothing  whatever  to  do  with  the 
principle  involved  in  this  controversy,  and  that 
the  President  has  no  excuse  whatever  for  at- 
tempting to  interfere  with  and  set  aside  .the 
plain  mandates  and  requirements  of  the  law. 
There  was  no  disaretion  left  in  him  whatever ; 
and  even  his  counsel  had  not  the  audacity  to 
argue  here  before  the  Senate  that  the  act  of 
18ti7  which  is  called  in  question  by  this  Ex- 
ecutive, who  has  violated  its  provisions,  dis- 
pensed with  its  execution,  and  defied  its 
antbority,  left  any  discretion  in  him.  The  point 
they  make  is  that  it  is  unconstitutional  and  no 
law  ;  and  that  is  the  very  point  settled  in  Ken- 
dall i».  the  United  States,  that  the  power 
vested  in  the  President  "  to  take  care  that  the 
laws  be  faithfuUv  executed  "  vests  in  him  no 
power  to  set  aside  a  law  of  the  United  States, 
and  to  direct  the  head  of  a  Department  to  dis- 
obey it,  and  authorize  the  head  of  the  Depart- 
ment to  plead  his  royal  mandate  in  a  court  of 
justice  in  excnse  and  justification  of  his  re- 
fusal to  obey  the  plain  requirement  of  the  law. 
It  is  written  in  the  Constitution  that  "he  shall 
take  care  that  the  laws  be  faithfully  executed." 
Are  we  to  mutilate  the  Constitution,  and  for 
the  benefit  of  the  aconsed  to  interpolate  into 
the  Constitotion  a  word  which  is  not  there  and 


the  introduction  of  which  would  annihilate  the 
whole  system,  tliat  is  to  say,  that  "  the  Presi- 
dent shall  take  care  that  the  laws  which  be  ap- 
proves, and  only  the  laws  which  he  approves, 
shall  be  faithfully  executed?"  This  u  at  last 
the  position  assumed  for  the  President  by  him- 
self in  his  answer  and  assumed  for  him  by  his 
counsel  in  his  defense ;  and  the  assumption 
conflicts  with  all  that  I  have  already  read  from 
the  Constitution,  with  all  that  I  have  already 
read  of  its  judicial  interpretation  and  constmc- 
tion ;  and  it  conflicts  as  well  with  all  that  re- 
mains of  the  instrument  itself.  It  is  useless 
to  multiply  words  to  make  plain  a  self-evident 
proposition;  it  is  useless  to  attempt  to  imply 
this  power  in  the  President  to  set  aside  and  dis- 
pense with  the  execution  of  the  laws  in  the  face 
of  the  express  words  of  the  Constitution,  that 
"all  legislative  power  granted  by  this  Consti- 
tution shall  bevegted  in  a Con^^ress  which  shall 
consist  of  a  Simat^  and  a  House  of  Represent- 
atives," that  he  shall  be  sworn  "faithfully  to 
execute  the  office  of  President,"  and  therefore 
faithfully  to  discharge  every  obligation  which 
the  Constitution  enjoins,  first  and  foremost  of 
which  obligations  is  thus  written  on  the  very 
fore-front  of  the  instrument,  that  he  shall  take 
care  that  the  laws  enacted  by  the  people's  rep- 
resentatives in  Congress  assembled  shall  b« 
faithfully  executed — notsome  of  the  laws;  not 
the  laws  which  he  approves ;  but  the  laws  shall 
be  executed  until  the  same  shall  have  been 
duly  repealed  by  the  power  that  made  them  or 
shall  have  been  constitutionally  reversed  by  the 
Supreme  Court  of  the  United  States  acting 
within  the  limitations  and  under  the  restrictions 
of  the  Constitution  itself. 

We  have  heard  much.  Senators,  in  the  pro- 
gress of  this  discussion,  about  the  established 
custom  of  the  people  of  this  country  ;  we  have 
beard  much  about  the  long-continued  practice 
of  eighty  years  under  the  Constitution  and 
laws  of  the  United  States.  _  You  have  listened 
in  vain,  Senators,  for  a  single  citation  of  a 
single  instance  in  the  history  of  the  Bepnblic 
where  there  was  an  open  violation  of  tlie  writ- 
ten law  of  this  laud,  either  by  the  Executive, 
by  States,  or  by  combinations  of  men,  which 
the  people  did  not  crush  at  the  outset  and  put 
down.  That  is  a  fact  in  our  history  creditable 
to  the  American  people,  and  a  fact  that  ought 
to.  be  considered  by  the  Senate  when  they  come 
to  sit  in  judgment  upon  this  case  now  made 
before  them  tor  the  first  time  under  the  Con- 
stitution of  the  United  States,  whether  the 
President  is  above  the  laws  and  can  dispense 
with -their  execution  with  impunity  in  the  ex- 
ercise of  what  is  adroitly  called  his  judicial 
power  of  interpretation. 

I  need  not  remind  Senators  of  that  fact 
in  our  early  history  when,  by  insurrection, 
a  certain  act  was  attempted  to  be  reajsted 
in  the  State  of  Pennsylvania,  when  Wash- 
ington took  measures  promptly  to  crash 
the  first  uprising  of  insurrection  against  the 
majesty  of  the  laws.  The  gentlemen  have 
attempted  to  summon  to  their  aid  the  great 
name  of  the  hero  of  New  Orlean.t.  It  is 
fresh  within  the  recollection  of  Senators,  al 
it  is  fresh  withia  the  recollection  of  millions 
of  the  people  of  this  country,  that  when  the 
State  of  South  Carolina,  in  the  exerciae  of 
what  she  called  her  sovereign  power  as  a 
State,  by  ordinance  attempted  to  set  aside 
the  laws  of  the  United  States  for  the  collec- 
tion of  customs,  the  President  of  The  United 
States,  Andrew  Jackson,  not  unmindful  of 
his  oath — although  the  law  was  distswteful 
to  him,  and.  it  is  a  fact  that  has  passed  into 
history  that  he  even  doubted  its  constitution- 
ality— yet,  nevertheless,  issued  his  turoclama- 
tiou  to  the  insurgents,  and,  lifting  his  hand, 
swore  "  by  the  Eternal  the  Union  must  and 
shall  be  preserved."  There  was  no  reeog- 
nition  here  of  the  rieht  either  in  hlBself  or  ia 
a  State  to  set  aside  5xe  laws. 

Gentlemen,  there  is  acasc  still  fresher  withia 
the  recollection  of  Senators,  and  still  fresher 
in  the  recollection  of  the  people  of  this  cotin- 
try,  that  attests  more  significantly  thkii  any 
olhsr  the  determination  of^the  people  to  «bi<to 
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by  their  laws  enactsd  ]>y  their  Coagress,  what- 
ever the  law  may  be  and  however  odious  it 
may  be.  The  gentleman  from  New  York — else 
I  might  not  have  alluded  to  it  in  this  discus- 
sion— took  occasion  to  refer  to  the  fugitive 
slave  law  of  I80O;  a  law  which  was  disgrace- 
ful, (and  I  say  it  with  all  respect  to  the  Con- 
gress that  enacted  it;)  a  law  which  was  in  di- 
rect violation  of  the  letter  and  the  spirit  of  the 
CoDslitution ;  a  law  of  which  I  can  say,  at 
least,  although  I  doubt  much  whether  the  gen- 
tleman from  New  York  can  say  as  mach,  that 
it  never  found  an  advocate  in  roe ;  a  law  of 
which  Webster  spoke  when  he  said,  "  My  judg- 
ment always  was,  and  that  is  my  opinion  to-day, 
that  it  is  unwarranted  by  the  Constitution  ;"  a 
law  which  offered  a  bribe  out  of  the  common 
Treasury  of  the  nation  to  every  magistrate  who 
sal  in  judgment  upon  the  right  of  a  dying  bond- 
man to  that  liberty  which  was  his  by  virtue  of 
that  same  creative  energy  which  breathed  into 
his  nostrils  the  breath  of  ift  and  he  became 
a  living  soul ;  a  law  which  o6fered  a  reward  to 
the  ministers  of  justice  to  shorten  the  judg- 
ment of  the  poor ;  a  law  which,  gmiting  the 
conscience  of  the  American  people  and  the 
conscience  of  the  civilized  world,  made  it  a 
crime  to  give  shelter  to  the  houseless,  and,  in 
obedience  to  the  utterances  of  our  divine  Mat- 
ter, to  give  a  cup  of  water  to  him  that  was 
ready  to  perixh ;  alaw  enacted  for  the  purpose  of 
sustaining  that  crime  of  crimes,  that  sum  of  ail 
villainies,  which  made  merchandise  of  immor- 
tality, which  transformed  a  man  into  a  chattel, 
a  thing  of  trade,  which,  for  want  of  a  better 
word,  we  call  a  slave,  with  no  acknowledged 
rights  io  the  present,  with  no  hope  of  a  heri- 
tage in  the  great  hereafter,  to  whose  darkened 
soul,  under  bis  crushing  bondage,  the  universe 
was  voiceless,  and  God  himself  seemed  silent; 
alaw  under  the  direct  operation  of  which  that 
horrible  tragedy  was  enacted,  my  good  sir,  [ad- 
dressing Mr.  Groesbeck,}  within  our  own  noble 
Commonwealth,  in  the  streets  of  your  beauti- 
ful city,  (Cmciiinati.)  when  Margaret  Garner, 
with  her  babe  lashed  upon  her  breast,  pursued 
by  the  officers  by  virtue  of  this  law,  in  her  wild 
frenzy  forgot  her  mother's  affection  in  the  joy 
she  felt  in  sending,  before  its  appointed  time, 
by  her  own  baud,  the  spotless  spirit  of  her  child 
back  to  the  God  who  gave  it  rather  than  to 
allow  it  to  be  tossed  back  into  this  hell  of  hu- 
man bondage  under  the  operation  of  American 
law ;  a  law  sustained  by  the  American  people 
even  on  that  day  when  Anthony  Burns  walked 
in  chains  under  the  shadow  of  Bunker  Hill, 
"where  every  sod's  a  soldier's  sepulcher," 
and  where  sleeps  the  first  great  martyr  in  the 
cause  of  American  independence,  to  be  tried 
by  a,  magistrate  in  a  temple  of  justice  girdled 
itself  with  chains  and  guarded  by  bayonets; 
and  yet  the  people  stood  by  and  said  let  the 
law  be  executed  until  it  be  repealed. 

Gentlemen  talk  abont  the  American  people 
recognizing  the  right  of  any  President  to  set 
aside  the  laws!  Who  does  not  know  that  two 
Tears  after  this  enactment,  in  1862,  the  terrible 
blasphemy  was  mouthed  in  Baltimore  by  the 
representatives  of  that  same  party  that  to-day 
insists  upon  the  executive  prerogative  to  set 
Aside  your  laws  and  annihilate  your  Govern- 
ment, touching  this  fugitive  slave  law  that  all 
discassion  in  Congress  and  out  of  Congress 
slionid  be  suppressed  ?  When  they  passed  that 
resolution  they  ought  to  have  remembered  that 
there  i«  something  stronger  after  all  than  the 
rcKohitions  of  mere  partisans  in  convention 
assembled.  They  ought  to  have  remembered 
that  God  is  not  in  the  earthquake  or  in  tlie 
fire,  but  in  "the  still,  small  voice,"  speaking 
through  the  enlightened  conscience  of  enlight- 
ened men,  and  that  it  is  at  last  omnipotent. 
But — and  I  only  refer  to  it :  God  krtows  that, 
ifor  tlie  honor  of  our  country,  I  would  take  a 
step  backward  and  caver  the  nakedness  and 
sbaine  of  the  American  people  111  that  day  of 
America's  dishonor;  but  when  they  passed 
that  resolution  they  nominated  their  canaidate, 
and  he  accepted  its  terms,  and  he  was  carried 
to  tfae  pieata^ntial  chair  by  the  votes  of  aU  tKt 


States  of  this  Union,  except  four,  upon  the 
basis  that  he  would  execute  the  laws,  however 
odious  they  iniglit  be,  however  offensive  they 
might  be  to  the  judgment  and  conscience  of 
the  people  of  the  United  States  and  of  the, 
civilized  world. 

.  And  now,  with  sach  a  record  as  this,  these 
gentlemen  dare  to  come  before  the  Senate  and 
tell  the  Senate  that  it  is  the  traditional  policy 
of  the  American  people  to  allow  their  own  laws 
to  be  defied  by  their  own  Executive.  I  deny 
it.  There  is  not  a  line  in  your  history  but  giTes 
a  flat  denial  to  the  assumption.  It  lias  never 
been  done. 

In  this  connection.  Senators,  I  feel  con- 
strained, although  I  deeply  regret  it,  to  be 
compelled  to  depart  from  the  direct  line  of  my 
argument  to  noticeanother  point  that  was  made 
by  the  gentleman  in  ord^  to  bolster  up  this 
assumption,  made  for  the  first  time,  as  I  insist, 
in  our  history,  of  the  right  of  the  Executive,  by 
his  executive  prerogative,  to  tuspeud  and  dis- 
pense with  the  execution  of  the  laws,  and  that 
was  the  reference  which  was  made  to  you'r 
lamested  and  martyred  President,  Abraham 
Lincoln.  In  God's  name.  Senators,  was  it  not 
enough  that  he  remembered  in  the  darkest 
hours  of  your  trial  and  when  the  pillars  of  yonr 
holy  terapietrembled  in  the  storm  of  battle  that 
oath  which,  in  his  own  simple  words,  was  "  regis- 
tered in  heaven,"  and  wliich  he  must  obey  on 
the  peril  of  his  soul — was  it  not  enough  Miat 
he  kept  his  &ith  unto  the  end  and  finaUytaid 
down  his  life  a  beautiful  sacrifice  in  defenae  of 
the  Republic  and  the  laws  without  slandering 
and  calumniating  his  memory  now  that  he  is 
dead,  that  his  tongue  is  mute,  unable  to  speak 
for  himself,  by  the  bald,  naked,  and  false  asser- 
tion that  be  violated  the  laws  of  his  country? 
I  speak  earnestly,  I  speak  warmly  on  thisrab* 
ject,  because  the  man  thus  slandered  and  out- 
raged in  the  presence  of  the  Senate  and  the 
civilized  world  was  not  only  my  own  personal 
friend,  but  he  was  the  friend  of  onr  common 
country  and  our  common  humajiity.  I  deny 
that,  for  a  single  moment,  he  was  regardless 
of  the  obligations  of  his  oath  or  of  the  require- 
ments of  the  Constitution.  I  deny  that  he 
ever  violated  your  laws.  I  deny  that  he  ever 
assumed  to  himself  the  power  claimed  by  tUa 
apostate  Presid,ent  this  day  to  suspend  your  laws 
and  dispense  with  their  execution.  Though 
dead,  he  yet  speaks  from  the  grave ;  and  I  ask 
Senators  when  they  coaie  to  consider  this  accu- 
sation against  their  murdered  President,  to 
ponder  npon  the  words  of  his  first  inaugural, 
when  manifestly  alltiding  to  the  fugitive  slaye 
law,  which  violated  every  conviction  of  his 
nature,  from  which  be  went  back  with  abhor- 
rence, he  yet  nevertheless  in  that  inaugnral 
said  to  the  American  people,  however  much 
we  may  dislike  certain  laws  upon  onr  statute- 
books,  we  are  not  at  liberty  to  defy  them,  nor 
to  disregard  them,  nor  to  set  them  aside ;  bat 
we  mnst  await  the  action  of  the  people  a«d 
their  repeal  through  the  law-making  power. 
I  do  not  quote  the  exact  words,  bat  I  quote 
the  substance ;  Pdoubt  not  they  are  as  familiar 
to  the  minds  of  Senators  as  they  are  to  me. 

Oh,  but  said  the  gentleman,  he  suspended 
the  habeai  eorptu  act.  The  gentleman  was  too 
learned  not  to  know  thtit  it  has  been  settled  law 
from  the  earliest  times  to  this  hoar  that  in  the 
midst  of  arms  the  laws  are  silent,  and  that  it  it 
written  in  the  Constitution  that  "  the  privilegS 
of  the  writ  of  haieai  corpus  shall  not  be  sus- 
pended unless  when  in  cases  of  rebellion  or 
invasion  the  public  safety  may  require  it."  It 
was  not  Mr.  Lincoln  that  suspeaded  the  hdbeat 
coi^ptwact;  it  was  that  great  public,  solemn, 
civil  war  that  covered  your  heavens  with  black- 
ness and  filled  the  habitations  of  your  people 
with  mourning  and  lamentation  for  their  beauti- 
ful, slain  qpon  tfae  high  places  of  the  land. 
Senators,  the  best  answer  that  I  can  make  to  this 
assertion  that  your  murdered  PresMent  was 
responsible  for  what  necessarily  reeolted  from 
this  atrocious  and  unmatched  rebellion,  I  make 
in  the  words  of  that  grand  and  noble  man,  than 
whom  a  purer,  a  wiser,  or  better  spirit  never 


ascended  the  ohur  of  civil  magistracy  in  this  or 
in  any  country,  in  this  age  or  in  any  age — I  refer 
to  John  Quincy  Adams — when  he  said  that 
in  the  presence  of  public  war,  either  domestic 
or  foreign,  all  the  limitations  of  your  Constitu- 
tion are  silent,  and  in  the  event  of  insurrection 
in  any  of  the  States,  all  the  institutions  of  the 
States  within  which  it  rages,  to  use  his  own 
terse,  strong  words,  "  eo  by  the  board."  Yoa 
oonnot  prosecnte  war  t>y  a  magistrate's  war- 
rant aada  constable' jMaff.  Abraham  Lincoln 
■«imply  followed  the  accepted  law  of  the  civil- 
ized world  in  doing  wfaat  be  did.  I  answer 
further,  for  I  leave  no  part  of  it  unanswered, 
I  would  count  myself  dishonored,  being  able  to 
speak  here  for  him  when  he  cannot  speak  for 
himself,  if  I  left  any  colorable  excuse  for  this 
assault  upon  his  eharaeter  unanswered  and 
unchallenged. 

Why,  say  the  gentlemen,  yon  passed  your 
indemnity  acts.  Now,  who  is  there  in  tira 
Senate  of  the  United  States  so  weak  as  not  to 
know  that  it  is  in  vain  that  you  pass  indemnity 
acts  to  protect  the  President  of  the  United 
tUates,  if,  after  all,  his  OiCts  were  unoonstita- 
tional — to  the  hnrt  of  private  right.  Yon 
miMt  go  a  step  farther  than  that ;  y«u  most 
deny  jurisdictioa  to  the  coorts,  yon  moat  shot 
the  doors  of  your  temple  of  jastice,  you  mnst 
sQenoe  the  ntinistefa  of  the  law  before  yoa 
pass  an  indemoity  act  which  wiH  protect  bint 
if  hiswct  at  last  be  uaccmstitationol.  That 
was  BOt  the  purpose  of  the  act.  If  the  gentle- 
man referpea  to  t^  seaoral  iademniiy  act,  I 
had  the  honor  to  draft  it  myself.  I  claim  no 
particular  credit  for  it.  It  is  net  snknown  t« 
the  legislation  of  this  country  and  of  other 
coantnes.  The  Congress  of  tlw  United  States^ 
as  Senators  will  remember,  passed  a  similar 
act  in  18G2.  The  general  act  to  which  I  refer 
was  passed  in  1867.  That  act  was  simply  de" 
claring  that  the  acta  of  the  President  during 
Uie  reoelHon  and  of  those  aeting  for  the  Presi- 
dent in  the  premises,  should  be  a  bar  to  prose- 
cutions against  them  in  the  courts.  What  was 
l^e  object  of  it?  If  it  be  in  the  power  of  the 
nation  to  defend  itself,  if  it  be  constitational  to 
defend  the  Constitution,  if  it  be  constitoUonid 
for  the  President  to  summon  the  people  to  the  . 
defense  of  their  own  laws  and  the  defense  of 
their  own  firesides  and  the  defense  of  their 
own  nationality,  the  law  said  that  this  should 
be  an  authority  to  the  coarts  to  dismiss  the 

Sroceeding,  on  the  ground  that  the  act  was 
one  under  the  order  of  the  President.  But 
how  could  we  moke  his  act  valid  under  the 
Constitution  if  it  was  nncoostitutional,  if  thb 
limitations  of  the  Constitution  operated  7  I  do 
not  stop  to  argue  the  question.  It  has  beea 
argued  by  wager  of  battle,  and  it  has  been 
settled  beyond  reviewin  this  tribunal  or  in  any 
tribunal  that  the  public  safety  is  the  higbe^ 
law,  and  that  it  is  a  part  and  parcel'  or  the 
Constitution  of  the  United  States. 

I  have  answered,  Senators,  and  I  tmst  I 
have  answered  sufficiently,  all  that  has  been 
said  by  the  counsel  for  the  President  for  the 
purpose  of  giving  some  colorable  justification 
for  the  monstrous  plea  which  they  this  day  in- 
terpose for  the  first  time  in  onr  history  that  it 
pertains  to  the  executive  prerogative  to  inter- 
pret the  Constitution  judicially  for  himself  and 
to  determine  judicially  the  validity  of  every  law 
passed  by  Congress  and  to  execute  it  or  sus- 
pend it  or  dispense  with  its  execution  at  his 
pleasure. 

Mr.  SHERMAN.  If  the  honorable  Man- 
ager will  pause  at  this  point  of  the  argument  I 
will  snbmit  a  motion  that  the  Senate  take  a 
recess  for  fifteen  minutes. 

The  motion  was  agreed  to. 

At  the  expiration  of  the  recess  the  Chief 
Justice  resumed  the  chair  and  called  the  Sen- 
ate to  order. 

Mr.  Manager  BINOHAM.  Mr.  President 
and  Senators,  the  last  words  which  I  hod  the 
honor  to  ntter  in  the  preeenee  of  the  Senate 
were  to  the  eSSact  that  T  Rod  endeavored  to 
answer  what  had  been  said  by  the  oounsel  for 
the  oocused  in  defense  of  the  monstroos  prop* 
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o^ition  made  for  the  first  tira^n  the  history  of 
tlie  liepublic  that  the  Executive  may  suspend 
and  dispense  with  the  execution  of  the  people's 
.laws  at  bis  pleasure.  I  beg  the  pardva  of  the 
Senate  for  haviug  forgotten  to  notice  the  rery 
astute  argument  made  by  the  learned  counsel 
from  New  York  [Mr.  Evarts]  in  behalf  of  the 
President  touching  the  broker  who  refused  to 
pay  the  liceose  under  your  re«entM  bws,  -and 
under  tlie  advice  of  the  learned  counsel  «S8 
finally  protected  in  the  courts.  Senators,  pftr- 
don  me  for  saying  again  that  the  introduction 
of  such  an  argument  aa  that  was  an  insult  to 
the  intelligence  of  the  American  ^oate ;  it 
does  Dot  touch  the  questioa,  and  the  man  who 
does  not  underetana  that  proposition  is  not  fit 
to  stand  in  the  presence  of  this  tribunal  and 
argue  for  a  monent  any  iasoe  involved  in  this 
controversy. 

Nothing  is  more  el«arly  settled,  Senators — 
and  I  ought  to  ask  pardon  at  every  step  I  take 
in  this  argiunent  for  making  such  a  statement 
to  the  Senate — nothing  is  more  clearly  settled 
nnder  the  Araerioan  Constitution  in  all  its  in- 
terpretations Unn  that  the  citizen  upon  whom 
the  law  operates  is  authorized  b^  the  Consti- 
tution to  decline  eompiiaiMe  vtthoat  resist- 
aoe*  and  appeal  to  the  Ooarts  for  bis  proteo- 
Uoa.  That  waa  tke  csae  of  the  New  York 
broker  to  wbiefa  tho  learned  couMel  referred ; 
and  desperate  must  be  the  defense  of  his  client 
if  it  bangs  npoa  any  soch  lender  diread. 
'  Wba  a«er  heard  of  that  tale  of  universal  m>- 
p1ieati«n  in  tfais  oomtry  of  the  right  of  the 
cttizen  peaceteUy,  quietiy,  without  resistanee, 
with««t  ncditaCiag  resistance,  to  appeal  to  the 
«o«rts  against  the  opprassioQ  of  the  law  being 
applied  to  the  sworn  ezecator  of  the  law?  The 
learaed  gehUeaau  <roa  New  York  would  faa«e 
^ven  us  more  light  an  this  subject  if  he  bad 
informed  us  that  the  collector  under  your 
revenue  law  bad  dared,  under  a  letter  of  au- 
thority of  Andrew  Johnson,  to  s«(  aside  a 
statute,  a«d  apon  his  own  authority,  coupled 
with  that  of  his  chief,  to  def^  yocur  power. 
The  two  qnesdons  are  aa  distinct  as  life  and 
4eath,  as  light  and  darkness,  and  no  further 
trord  need  ba  said  by  ne  to  the  American  Sen- 
site  in  ansvrer  to  that  propoeliuon. 

I  may  be  pardoned  now,  SenatOM,  for  refer- 
lin^  to  other  provisions  of  the  COMtittttiitB 
which  do  sustam  and  make  dear  the  position 
I  assumed  as  tbe '  basis  of  ray  argument,  that 
tiie  letter  of  tbe  law  passed  by  the  people't 
Representatives  in  Congress  asaemb^  oon- 
eludes  the  Exeeutiwe.  I  have  given  you  al- 
ready tbe  aoleina  deoirioa  of  the  Supreme 
Court  of  the  United  States  upon  that  subject, 
■aquestioned  and  BDchallenged  firom  that  day 
to  this.  I  BOW  turn  to  a  hi^er  and  a  more 
•ommaading  authority,  the  sopreae  law  of  the 
land  ordained  by  the  people  and  for  the  peo- 
ple, in  which  thev  have  settled  this  question 
iMitween  the  people  and  the  Executive  beyond 
fhe  reach  of  a  colorable  doubt.  I  refer  to  tbe 
provisions  of  tha  Coaatitntion  which  declare 
that— 

"Brery  Mil  whieh  shall  hsrs  passed  th«  House  of 
BcprsMntstives  and  the  Senate  ihsll.  beCore  it  b«- 
oomo  a  lav,  be  presented  to  the  Pmideotof  the  Uni- 
ted States :  irbe  approve,  be  shall  sicn  ilj,  but  Ifnot,  be 
•hall  ri-turn  it  with  his  ehieetions  to  that  House  ia 
which  it  shsll  have  oticinated,  who  iball  eater  the 
obiectiuns  at  larce  oa  oieir  Joamal  aad  proceed  to 
reconsider  it.  If,  after  suoh  reooasideratioq,  two 
thirds  of  that  House  shall  nsree  to  nam  the  bill,  it 
shall  be  lent,  totether  with  tba  ohleetioos,  to  the 
other  Hottse,  by  which  it  shall  likewise  be  reoon- 
sidored.  and  if  approved  by  two  thirds  of  that  Ileuo 
tt  shall  become  a  law."        **•*•* 

"  If  any  bill  shall  not  be  retatned  br  the  President 
within  ten  days  (Sundays  excepted)  after  it  shall 
navft  been  presented  to  nim  the  same  shall  bo  a  law 
in  like  manner  as  if  ho  liad  signed  it,  unless  the  Con- 
gress by  thoir  adloommeBt  prevent  its  ratam,  in 
whioh  oasa  it  shall  not  be  a  law." 

■  I  ask  tha  SoBStors  to  please  note  in  this  con- 
troversy between  the  Hepresentatives  of  the 
]^pl«  and  the  advocates  of  the  President  that 
Sk  is  tberd  written  in  the  Constitotion  so  plainly 
that  B«  saortal  aMii  ean  gainsay  it.  that  every 
bill  whieii  sinU  h^e  passed  the  Congress  of 
tM  United  Stales  and  boen  presented  to  tbe 
President  aad  ahall  have  received  his  Mnatare 
•hall  be  a  law;  that  it  further  provides  that 


every  bill  which  heshalldisapprove  and  return 
to  the  House  in  which  it  originated  with  bis 
objections,  if  reconsidered  and  passed  by  tbe 
Congress  of  the  United  States  by  a  two-thirds 
vote,  shall  beaome  a  law ;  and  that  eveiy  bill 
which  shall  have  passed  the  Congress  of  the 
United  States  and  shall  have  been  presented 
to  the  President  for  his  approval  which  he 
shall  retain  for  more  than  ten  days.  Sundays 
excepted,  during  the  session  of  Congress',  shall 
be  a  law.  That  is  the  language  of  the  Consti- 
tution ;  it  shall  be  a  law  if  be  approves  it ;  it 
shall  be  a  law  if  he  disapproves  it  and  the  Con- 
gress pass  it  over  his  veto ;  it  shall  be  a  law  if 
he  retain  it  for  more  than  ten  days  daring  the 
session  of  Congress,  Sundays  excepted.  In 
each  such  case  it  shall  be  a  law.  It  is  in  vain, 
altogether  in  vain,  against  this  bulwark  of  the 
Constitution,  that  gentlemen  come,  not  with 
their  rifled  ordnance,  but  with  their  small  arms 
playing  upon  it,  and  telling  the  Senate  of  the 
United  States  and  the  people  of  the  United 
States  in  the  face  of  the  plain  wards  of  the 
Constitution  that  it  shall  not  be  a  law.  The 
people  meant  precisely  what  they  said,  that  it 
shall  be  a  law ;  though  the  President  give  never 
BO  many  reasons,  by  veto,  why  he  deems  it 
unconstitatioaal,  nevertheless,  if  Coagress  by 
a  two-thirds  vote  pass  it  over  his  veto,  it  shall 
be  the  law.  That  is  the  laaguage  of  the  Coa- 
■titation. 

What  is  theiranswer?  "  It  is  not  to  be  alaw 
Qnless.in  pursuance  of  the  ConsUtation."  An 
aaeonstitutional  law,  they  say,  is  no  law  at  all. 
We  agree  to  that ;  but  the  executive— -and  that 
is  the  point  in  controversy  bare — ^is  not  the 
department  of  tbe  Government  to  determine 
that  issoe  between  the  people  and  their  Rep- 
resentatives ;  and  the  man  is  inexcusable,  ab- 
BOititely  inexcuaabie,  who  ever  had  the  advan- 
tage of  common  schools  and  learned  to  read 
tbe  plain  text  of  his  native  v>emaealar,  who  dares 
to  raise  the  issue  in  the  light  of  the  plain  text 
of  the  Conatitution  that  the  President,  in  tbe 
Ace  of  tbe  CoastitaUoo,  is  to  say  it  shall  not 
be  alaw,  though  the  Oonatittition  say*  expressly 
IT  SHALL  BB  A  LAW.  I  admit  that  when  an 
•aaetment  of  Confess  shall  have  been  set 
aside  by  the  conetitutiooal  authority  of  tfais 
oountry  it  thenceforward  eeases  to  be  law, 
aad  dM  Premdent  himself  isi^ht  well  be  pro' 
lectedfbrnottheiiaaAerrecognieingitaslaw.  I 
admit  it,  although  gentlemen  on  that  side  of  the 
Gbamb^  will  pardon  me— «Bd  aaraly  I  make 
the.ail<iskm  for  no  disrespectfbl  porpose  what- 
evep—l  say  it  rather  because  it  has  been  pressed 
into  this  controversy  on  the  other  side,  in  say- 
ing that  it  was  the  doctrine  taught  by  him  who  is 
now  called  the  grau  apmltls  of  Ekemocraoy  in 
Ameriea,  tbat  the  Snpr«me  Court  of  the  uni- 
ted States  eould  not  aeoide  the  constitutional- 
ly of  a  law  for  any  other  department  of  this 
Goverament ;  tbat  they  only  decide  far  them- 
selves and  the  suiters  at  their  bar.  For  what 
eactbly  use  the  citation  from  JaSarson  was  in* 
ttodaoed  by  the  iearaed  gentleman  from  Ten- 
nessee, [Mr.  Jfelsen,]  who  first  referred  to  it, 
aad  by  tha  learned  Aitomey  Greneral,  I  cannot 
for  tha  life  of  me  eomprebend  in  the  light  of 
die  answer  here  interposed  by  the  President 
Ha  tsUs  yoB,  Senators,  by  his  answer  that  he 
•nly  violated  tlie  law,  he  only  asaartad  this 
exeeatire  prerogative,  that  would  cost  any 
eronsed  head  in  Europe  this  day  hie  lif%,  ia> 
aooenlly  for  the  porpose  of  taking  the  judg- 
aest  of  the  Supreme  Court;  and  Beie  ooaiee 
his  learned  advooaAe  from  Teanessee,  and  his 
learned  advoeate,  tbe  Attorney  General,  quot- 
ing tha  opinion  of  Thomas  Jefi^erson  to  show 
that  at  last  the  decision  of  tha  Supreme  Coort' 
eould  not  aoatroi  him  at  all;  that  it  coaid  not 
decide  any  question  for  the  departments  of  tb« 
Government. 

I  am  not  disposed  to  east  reproach  opesi  Mr, 
Jeferson.  1  know  weJl  that  ha  was  not  one  oC 
tbe  framers  of  the  Constitution.  I  know  wisU 
that  he  waanotoneof  thebofldersof  tkefiibrrc 
of  American  empire.  While  be  contributed 
much  to  work  out  the  emancifmtion  of  tbe 


country,  one  of  the  authors  of  the  Dedaratioit 
of  Independence,  yet  I  know  well  enough  tbat 
his  opinions  on  that  subject  are  not  accepted 
at  this  day  by  tbe  great  body  of  the  American 
people  and  find  no  place  in  the  authoritative 
and  commanding  writers  upon  the  text  of  your 
Constitution.  Me  was  a  man,  doubtless,  of 
fine  philosophic  mind ;  he  was  a  man  of  noble, 
patriotic  impulses  ;  he  rendered  great  service 
to  the  country  and  deserves  well  of  his  country- 
men ;  but  he  is  not  an  authoritative  exponent 
of  the  principles  of  your  Constitution,  ana  never 
was. 

I  ma^  be  pardoned  further,-  in  passing,  for 
saying  in  connection  with  this  citation  that  is 
made  here,  right  in  the  face  of  the  answer  of 
the  accused,  that  his  only  object  in  violating 
the  law  was  to  have  a  decision  of  the  Supreme 
Court  on  the  subject,  that  another  distitagiiished 
man  of  the  PiMnocratic  party  standing  in  his 
place  in  tbe  Sei^te  years  ago,  in  the  contro- 
versy about  the  constitutionality  of  the  United 
States  Bank,  afterward  lifted  to  the  Presideney 
of  the  United  States,  declared  in  bis  place  here 
that  while  he  should  give  a  respectful  consider- 
ation to  the  decision  of  tbe  Supreme  Coart  of 
tbe  United  States  touching  the  constitutionality 
of  an  act  of  Congress,  he  should  nevertheless', 
as  a  Senator  upon  his  oath,  bold  himself  not 
bound  by  it  at  all.     That  was  Mr.  Buchanan. 

One  thing  is  very  certain :  tbat  these  anthor- 
ities  quoted  by  the  gentlemen  do  sustain  in 
some  sort,  if  it  needed  any  support  at  all,  tbe 
position  that  I  have  ventured  to  assnme  before 
the  Senate,  that  upon  all  ti-ials  of  impeachment 
presented  by  the  House  of  Representatives  the 
Senate  of  the  United  States  is  the  highest  judi- 
cial tribunal  of  the  land,  and  is  the  exclusive 
judge  of  the  law  and  fact,  no  matter  what  any 
court  may  have  said  touching  any  question 
involved  in  tbe  issue. 

AUow  me,  Senators,  now  to  take  one  step 
further  in  this  argnmeot  touching  this  position 
•f  the  Presitlent,  for  I  Intend  in  every  step  I 
take  to  stand  with  the  Constitution  of  my  coun- 
try, the  obligations  of  which  are  upon  me  as 
a  representative  of  the  people.  1  have  already 
in  your  bearing  cited  a  text  from  the  Constitu- 
tion which  ought  to  close  this  controversy  be- 
tween the  people  and  the  President  as  to  his 
right  to  challenge  a  law  which  the  Constitution 
declares  is  a  law  and  shall  be  a  law  des{>ite  his 
veto.  The  other  provision  of  the  Constitution 
to  which  I  refer  is  that  provision  which  defines 
and  limits  the  executive  power  of  the  Presi- 
dent. I  refer  again  to  the  words  of  the  Con- 
stitution : 

"The  President  shall  be  Commander-in-Chief  af 
the  Army  and  Kavy  of  tbe  United  States,  and  of  the 
militia  of  the  several  States,  whea.  called  lata  tha 
actual  aerriue  of  tbe  Unit^  ^atesj  be  a>ay  reqaire 
the  oiiinion,  in  vritior.  of  the  principal  officer  Mi 
eacbof  lheVxecuHve]>epartmen(sapon  anysalqvet 
rslatinKto.tiMdtttieser  cheirreepeeUTooncc*,  aad 
he  ibaU  have  power  to  croot  renrieree  and  ^anfens 
fornlTonscs  against  the  United  States,  except  in  caaai 
of  impeachment. '  '  , 

**  He  shtrfl  have  power,  by  and  with  the  odviee  aatf 
oonsent  of  the  tjcnate,  to  make  treaUes.  provided 
two  thirds  uf  the  tJenaton  present  edncur:  and  he 
shall  iinmiDate.  and  by  and  with  tlio  adciee  and  eon- 
tent  of  the  SoDotfl  shall  appoint,  embasMtdors.  other 
Boblio  ministem  a«d  aonsvl*.  jadaea  of  tbe  BBprema 
Cuurt.  and  all  other  officers  of  tba  United  Slaua. 
whose  appointments  are  not  herein  otherwise  pro- 
vided for,  and  which  shall  be  established  by  (aw; 
but  tbe  Cengvess  may  li|r  law  vest  tha  appoiDtmeat 
of  such  inferior  officers  as  they  think  pi«p^  ia  the 
President  alunc,  in  thetoartsof  law,  or  in  tlie  beads 
of  Dopartments. 

"  IJhe  President  shall  have  powar  to  fill  np  alt  toi- 
coneies  that  m«^  happen  durinc  the  reoc«s  of  tbe 
Senate,  by  granting  commissions  which  shall  ezpiro 
at  tbe  end  of  their  next  session. 

"He  slnll  fmm  lime  to  time  give  to  the  Oongrem 
information  of  the  state  of  tbe  Union,  and  reeoia- 
mend  to  their  consideration  such  mesauraa  as  be 
■ball  iadgo  neoessary  and  expedient;  be  nsay,  oa 
eBtraordlaary  ooeasions,  obnveae  bolii  fimues.  er 
either  of  them,  and  in  ease  of  disMre«noal.a*t«e«B 
them,  with  respect  to  the  time  of  aiUoummeut.  he 
■ay  adjourn  them  to  rnch  time  as  M  sfaall  tfaink 
ptvtet,"  kc. 

These  are  the  speciCc  powers  conferred  on 
the  Presidant  by  the  Coiisntution.  1  shall  have 
necasioa  faereati«r  iu  the  course  of  thia  argm- 
meat  to  take  notice  «f  that  other  proviaion 


Ameritain  people  from  the  contBorfnd.doct^'  .  jriUakidedaMi  ti>at.(heexeeativ«pa««r  Aall 
ination  of  British  rule  and  deserves  weQ  of  liiiijpiii  vested  in  a  President.    It  is  not  a  grMit  ml 
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power,  however,  I  aia;  be  allowed  to  ga»  ia 
passing,  to  the  President,  and  uever  was  so  held 
by  anybody  in  this  country.  The  provisions 
of  the  Constitution  which  I  have  read  rrant  to 
the  President  of  the  United  Stales  nu  legisla- 
tive nor  judicial  power.  Both  of  these  powers, 
legislulive  and  judicial,  are  necessarily  involved 
in  the  defense  this  day  attempted  to  be  set  up 
by  the  Executive  ;  first^  in  the  words  of  his  own 
counsel,  that  he  may  judicially  interpret  ih» 
Constitution  for  himself  and  judicially  determ- 
ine upon  the  validity  of  every  enactment  of 
Congress ;  and  second,  in  the  position  assumsd 
by  himself,  and  for  which  he  stands  charged 
here  at  your  bar  as  a  criminal,  jp  repeal — I  use 
the  word  advisedly  and  considerately — to  re- 
peal by  his  own  will  and  pleasure  the  laws 
enacted  by  tlie  Representatives  of  the  people. 
This  power  of  suspending  the  laws,  of  dispens- 
ing with  their  execution  until  sach  time  as  it 
may  suit  his  pleasure  to  test  their  validity  in 
the  courts,  is  a  repeal  for  the  time  being,  and, 
if  it  be  sustajaed  by  the  Senate,  niay  last  during 
ius  natural  life,  if  so  be  the  American  people 
should  so  long  tolerate  him  ia  the  omc«  of 
Chief  Magistrate  of  the  natioa.  Why  should  I 
•top  to  argue  the  question  whether  svetk  a 
|i|0wer>a8  this,  legislative  and  judicial,  may  be 
ngbtfully  assumed  by  the  President  of  the 
United  States,  under  the  ConslitutioD,  when 
that  Constitution  expressly  declares  (oat  all 
legislative  power  granted  by  this  Cousutution 
•hall  be  vested  in  Congress,  and  that  all  judi- 
cial power  shall  be  vested  in  a  Supreme  Court 
lutd  lu  such  inferior  courts  as  the  Cuvgress  m«y 
by  law  establish,  subject,  nevertheless,  to  tb« 
limitations  and  defimtious  of  power  embraced 
in  the  Constitutioa  itself?  The  assumptioa 
upon  which  the  defense  of  tb«  President  rests, 
that  he  shall  only  execute  such  laws  as  he  ap- 
proves «r  deems  constitutional,  is  an  assump- 
tion  which  invests  him  with  legislative  and 
judicial  power  in  direct  contravention  of  the 
express  words  of  the  Constitutioa. 

If  the  President  m<^  dispense  with  one  act 
of  Congress  vpon  Iiis  own  discretion,  may  he 
not  in  like  manner  dispense  with  every  act  of 
Congress?  I  ask  you,  Senators,  whether  this 
conclusion  does  not  necessarily  result,  as  ne- 
nessarily  as  effect  follows  efficient  cause?  If 
not,  pray  why  not?  Is  the  Senate  of  the  Uni- 
ted States,  in  order  to  shelter  this  great  crim- 
inal, to  adopt  the  bold  assumption  of  unre- 
stricted executive  prerogative,  the  wild  and 
guilty  fantasy  that  tae  kiag  can  do  no  wrong, 
and  thereby  clothe  the  Executive  of  the  Amer- 
ican people  with  power  to  suspend  and  dis- 
pense with  the  execution  of  their  laws  at  his 
pleasure,  to  interpret  their  Constitution  for 
himself,  and  thereby  annihilate  their  Govern- 
ment? 

Senators,  I  have  endeavored  to  open  this 
ouestion  before  you  in  its  magnitude.  I  trust 
Inat  I  have  succeeded.  Be  assured  of  one  thing, 
that  according  to  the  best  of  my  ability,  in  the 

Freseuce  of  the  Kepresentatives  of  the  nation, 
have  not  bean  unmindful  of  my  oath ;  and  I 
beg  leave  to  say  to  you,  Senators,  this  day,  in 
all  candor,  that,  in  my  judgment,  no  question 
of  mightier  import  was  ever  before  presented 
to  the  American  Senate,  and  to  say  further, 
that  no  question  of  greater  magnitude  ever  can 
come  by  possibility  before  the  American  Sen- 
ate, or  any  question  upon  the  decision  of  which 
greater  interests  necessarily  depend. 

lu  considering  this  great  question  of  the 
power  of  the  President  by  virtue  of  his  execu- 
tive office  to  suspend  the  laws  and  dispense 
with_  their  execution,  I  pray  you,  Senators, 
consider  that  the  Constitution  of  your  coun- 
try, essential  to  our  national  life,  cannot  exist 
without  legislation  duly  enacted  by  the  Repre- 
sentatives of  the  people  in  Congress  assenibled 
and  duly  executed  by  their  chosen  Chi^jla^is- 
trate.  Courts,  neither  supreme  nor  inferior. 
for  the  administration  of  justice  within  the 
limitations  of  ^our  Constitution,  can  exist 
without  legislation.  Is  the  Senate  to  be  told 
that  this  Department  of  the  Government,  es- 
sential to  the  peace  of  the  Republic,  essential 
to  the  administration  of  justice  between  man 
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and  man,  those  ministers  of  justice  who,  in  the 
aimple  oath  of  the  purer  days  of  the  Republic, 
were  sworn  to  do  equal  justice  between  the 
poor  and  the  rich,  shall  not  administer  justice 
at  all  if  perchance  the  Presidejjt  of  the  Uni- 
ted States  may  choose,  wheu~  the  Congress 
comes  to  ei^act  a  law  for  the  organization  of 
the  judiciary,  and  enact  it  even  despite  his  ob- 
jections to  the  contrary  in  accordance  with 
the  Constitution  by  a  two-thirds  vote,  to  du- 
clare  that  according  to  his  judgment  and  his 
convictions  it  violates  the  Constitution  of  the 
country,  and  therefore  it  shall  not  be  put  into 
execution? 

Senators,  if  he  has  the  power  to  sit  in  judg- 
ment judicially — and  I  use  the  word  of  his 
advocate — upon  the  tenure- pf-oSice act  of  18C7, 
he  has  like  power  to  sit  in  judgment  judicially 
upon  every  other  act  of  Congress  ;  and  in  the 
event  of  the  President  of  the  United  States 
interfering  with  the  execution  of  a  judiciary 
act  establishing  fur  the  first  time,  if  ^oa  please, 
in  your  history,  or  for  the  second  time,  if  you 
please,  if  by  some  strange  intervention  of  Provi- 
dence the  existinz  judges  should  perish  from 
Uie  earth,  1  would  tike  to  know  wliat  becomes 
of  this  naked  and  bald  pretense  (unfit  to  be 
played  with  by  children,  much  less  by  full-grown 
men)  of  the  President,  that  he  only  violates  the 
laws  innocently  and  harmlessly,  to  have  the 
qnestion  decided  in  the  courts,  when  ho  arro- 
gates to  himself  the  power  to  prevent  any  court 
sitting  in  judgment  upon  the  question? 

Representatives  to  the  Congress  of  the  Uni- 
ted States  cannot  be  chosen  without  legisla- 
tion ;  first,  the  legislation  of  the  Congress  ap- 
portioning representation  among  the  several 
States  according  to  tlie  whole  number  of  rcpre- 
seutative  population  in  each ;  and  second,  an 
enactment  either  of  the  Congress  or  of  the 
Legislatures  of  the  several  States  fixing  the 
time,  place,  and  manner  of  huldint  the  elec- 
tions. Is  it  possible  that  the  President  of  the 
United  States,  in  the  event  of  such  legislation 
by  the  Congress,  clearly  authorized  by  the  very 
terms  of  the  Constitution,  and  essential  to  the 
very  existence  of  the  Government,  is  permit- 
ted, in  the  exercise  of  his  judicial  executive 
authority,  to  sit  in  judgment  upon  your  statute 
and  say  that  it  shall  not  be  executed  ?  This 
power  given  by  your  Constitution  to  the  Con- 
gress to  prescribe  the  time  and  place  and  man- 
ner of  holding  elections  for  Representatives  in 
Congress  in  the  several  States,  and  to  alter  as 
well  the  provisions  of  the  State  Legislatures, 
in  the  words  of  one  of  the  framersof  the  Con- 
stitution, was  put  into  the  instrument  to  enable 
the  people  through  the  national  Legislature  to 
perpetuate  the  legislative  department  of  their 
owu  Government  in  the  event  of  the  defection 
of  the  State  Legislatures ;  and  we  are_  to  be 
told  here,  and  we  are  to  deliberate  upon  it  from 
day  to  day  and  from  week  to  week,  that  the 
President  of  the  United  States  is,  by  virtue  of 
his  executive  office  and  his  executive  preroga- 
tive, clothed  with  the  authority  to  determine 
the  validity  of  your  law  and  to  suspend  it  and 
dispense  with  its  execution  atpleasure. 

Again,  a  President  of  the  United  States  to 
execute  the  laws  of  the  people  enacted  by  their 
Representatives  in  Congress  assen^l^fd,  can- 
not be  chosen  without  legislation.  Are  we 
again  to  be  told  that  the  President  at  every  step 
is  vested  with  authority  to  dispense  with  the 
execution  of  the  law  and  to  suspend  its  opera- 
tion till  he  can  have  a  decision,  if  you  please, 
in  the  courts  of  justice?  Revenue  cannot  be 
raised,  in  the  words  of  the  Constitution,  to 
provide  for  the  common  defense  and  general 
welfare  without  legislation.  Is  the  President 
to  intervene  with  his  executive  prerogative  to 
declare  that  your  revenue  laws  do  not  meet  his 
approval,  and  intheczercLseofhis  independent 
coordinate  power  as  one  of  tlie  departments  of 
this  Government  chooses  to  suspend  the  law 
and  dispense  with  its  execu^on  ?  If  the  Pres- 
ident may  set  aside  all  laws  and  suspend  their 
execution  at  pleasure,  it  results  that  be  may 
annul  the  Constitution  and  annihilate  the  Gov- 
ernment, and  that  is  the  issue  before  the  Amer- 
ican Senate.    I  do  not  go  outside  of  his  answer 


to  establish  it,  as  I  shall  show  before  I  have 
done  with  this  controversy. 

The  Constitution  itself,  according  to  this 
assumption,  is  at  his  mercy,  as  well  as  the  laws, 
and  the  people  of  the  United  -States  are  to 
stand  by_  and  be  mocked  and  derided  in  their 
own  Capitol  when,  in  accordance  with  the  ex- 
press  provision  of  their  Constitution,  the^  bring 
nim  to  the  bar  of  the  Senate  to  answer  for  such 
a  crime  than  which  none  greater  ever  was  com- 
ipilted  since  the  day  when  the  first  crime  was 
committed  upon  this  planet  as  it  sprung  from 
the  hand  of  the  Creator ;  that  crime  which  cov- 
ered one  manly  brow  with  the  ashy  paleness 
and  terrible  beauty  of  death,  and  anolner  with 
the  damning  blotch  of  fratricide.  The  peoplo 
are  not  to  be  answered  at  this  bar  that  it  is  in 
vain  that  they  have  put  into  the  hands  of  their 
Representatives  the  power  t^  impeach  such  a 
malcfuclor,  and  by  the  express  words  of  their 
CoiiHlitution  they  have  put  the  power  into  the 
hands  of  the  Senate,  the  exclusive  power,  the 
sole  power  to  try  him  for  his  high  orin^s  and 
misdemeanors. 

The  question  touches  the  nation's  life.  Do 
it  known.  Senators,  that  your  matchless  con- 
stitution of  government,  the  hope  of  the  strug- 
ling  friends  of  liberty  in  alt  lands,  and  for  the 
perpetuity  and  the  triumph  of  which  millions 
of  hands  are  lifted  this  day  in  silent  prayer  to 
the  God  of  nations,  can  no  more  exist  without 
laws  duly  enacted  by  the  law-making  power 
of  the  people  than  can  the  people  themselves 
exist  without  air  or  without  that  bright  heaven 
which  bends  above  us  filled  with  the  life-giving 
breath  of  the  Almightv.  A  Constitution  ana 
laws  which  are  not  and  cannot  be  enforced  are 
dead.  The  vital  principle  of  your  Constitution 
and  laws  is  that  they  shall  be  the  supreme  law 
of  the  land — supreme  in  every  State,  supreme 
in  every  Territory,  supreme  in  every  rood  of 
the  Republic,  supreme  upou  every  deck  covered 
by  your  flag,  in  every  zone  of  the  globe.  And 
yet  we  are  uebatirtg  here  to-day  whether  a  man 
whose  breath  is  in  his  nostrils,  the  mere  ser- 
vant of  the  people,  may  not  suspend  the  exe- 
cution both  of  the  Constitution  and  of  the  laws 
at  his  pleasure,  and  defy  the  power  of  the 
people.  The  determination,  Senators,  of  all 
these  questions  is  involved  in  this  issue,  and 
it  is  for  the  Senate,  and  the  Senate  alone,  to 
decide  them  and  to  decide  them  aright. 

I  have  dwelt  thus  long  upon  this  point  be- 
cause it  underlies  the  whole  question  ia  issuo 
here  between  the  President  and  the  people, 
and  upon  its  determination  the  decision  of  tho 
whole  issue  depends.  If  I  am  right  in  the 
position  that  the  acts  of  Congress  are  law. 
binding  upon  the  President  and  to  be  executed 
by  him  until  repealed  by  Congress  or  actually 
reversed  by  the  courts,  it  results  that  the  will- 
ful violation  of  such  acts  of  Congress  by  the 
President  and  the  persistent  refusal  to  execute 
them  is  a  high  crime  or  misdemeanor,  within 
the  t<erms  of  the  Constitution,  for  which  he  is 
impeachable,  and  of  which,  if  he  be  guilty,  he 
ou^ht  to  be  convicted  and  removed  from  the 
omce  that  he  has  dishonored.  It  is  not  need- 
fal  to  inquire  whether  only  crimes  or  misde- 
meanors specifically  made  such  by  the  statutes 
of  the  United  States  are  impeachable,  because 
by  the  laws  of  the  United  States  all  crimes 
and  misdemeauors  at  the  common  law,  com- 
mitted within  the  District  of  Columbia,  are 
made  indictable.  I  believe  it  is  conceded  on 
every  hand  that  a  crime  or  misdemeanor  made 
indictable  by  the  laws  of  tho  United  StatML 
when  committed  by  on  officer  of  the  United 
States  in  his  office,  in  violation  of  his  sworn 
duty,  is  a  high  crime  and  inisdemeanor  within 
the  meaning  of  the  Constitution.  At  all  events, 
if  that  be  not  accepted  asa  true  and  self-evident 
proposition  by  Senators,  it  would  be  in  vain 
that  I  should  argue  further  with  them.  And  I 
might  as  well  expect  to  kindle  life  under  the 
ribs  of  death  as  to  persuade  a  Senate,  so  lost 
to  every  sense  of  duty  and  to  the  voice  of  rea- 
son itself,  which  comes  to  the  conclusion  that 
after  all  it  is  not  a  high  crime  and  misde-  • 
meanor  under  the  Constitution  for  a  President 
of  the  United  Stales  deliberat^yaod  jmposeljt 
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in  violation  of  his  oath,  in  violation  of  the  plain 
letter  of  the  Constitution  that  he  shall  take  care 
that  the  laws  be  faithfully  executed,  to  set  the 
laws  aside  and  defiantly  decline  that  he  will 
not  execute  them. 

Senators,  I  refer  in  passing,  without  stop- 
ping to  read  the  statute,  for  I  believe  it  was 
read  by  my  associate,  [Mr.  Manager  Boct- 
WELL,]  to  the  act  of  February  27,  1801,  (2 
Statutes-at- Large,  103,  104,^  which  declares 
that  the  common  law  as  it  existed  in  Maryland 
at  the  date  of  the  cession  shall  be  in  force  in  the 
District.  I  refer  also  to  4  Statutes-at- Liarge, 
page  460,  section  fifteen,  which  declares  that 
all  crimes  and  ofifenses  not  therein  specific- 
ally provided  for  shall  be  punished  as  there- 
tofore provided,  referring  to  the  act  of  1801. 
I  refer  also  to  12  Statntes-at-Large,  page  768, 
section  three,  which  confers  jurtsdiction  to 
tr^  all  these  ofifenses  npon  the  courts  of  the 
District. 

That  common-law  offenses  are  indictable  in 
the  District  has  been  settled  by  the  courts  of 
the  District  and  by  the  Supreme  Conrt.  In  the 
United  States  c«.  Walkins,  8  Cranch,  the  cir- 
cuit court  of  the  District  ruled— 

"  In  re|rard  to  offengsa  committed  within  this  part 
of  the  Diatrict  the  United  States  haro  a  criminal 
commoD  luw  and  thecourt  has  criminal  common-lefir 
Juriadiction." 

And  in  the  case  of  the  United  States  vs.  Ken- 
dall, before  referred  to  in  12  Peters,  614,  the 
court  ruled: 

"  Thnt  the  common  lav  as  it  was  in  force  in  Mary- 
land when  the  cession  was  mode  remained  in  force 
is  the  Dialrict." 

It  is  clear  that  the  offenses  charged  in  the 
articles,  if  ccrramitted  in  the  District  of  Colum- 
bia, would  be  indictable,  for  at  the  common 
law  an  indictment  lies  for  all  misdemeanors 
of  a  public  evil  example,  for  neglecting  duties 
imposed  by  law,  and  for  offenses  against  com- 
mon decency,  4  Bacon's  Abridgement,  page 
302,  letter  E. 

This  is  all.  Senators,  that  I  deem  it  import- 
ant at  present  to  say  upon  the  impeachable 
churaelcr  of  the  offenses  specified  in  the  arti- 
cles against  the  President  further  than  to  re- 
mark that  although  the  question  does  not  arise 
upon  this  trial  for  the  reasons  already  stated, 
a  crime  or  misdemeanor  committed  by  a  civil 
officer  of  the  United  Slates  not  indictable  by 
our  own  laws  or  by  any  laws,  has  never  yet 
been  decided  not  to  be  impeachable  under  the 
Constitution  of  the  United  States ;  nor  can 
diat  question  ever  be  decided  save  by  the  Sen- 
ate ut  the  United  States.  I  do  not  propose  to 
Waste  words,  if  tlie  Senate  please,  in  noticing 
what  but  for  the  respect  I  bear  him  I  would 
call  the  mere  lawyer's  quirk  of  the  learned 
counsel  from  Massachusetts  upon  the  defense 
[Mr.  Curtis]  that  even  if  the  President  be 
guilty  of  the  crimes  laid  to  his  charge  in  the 
articles  presented  by  the  Honse  of  Represent- 
atives, tney  are  not  high  crimes  and  misde- 
meanors within  the  meaning  of  the  Constitu- 
tion, because  they  are  not  kindred  to  theg^eat 
crimes  of  treason  and  bribery.  It  is  enough. 
Senators,  for  me  to  remind  you  of  what  1  have 
already  said  that  they  are  crimes  which  touch 
the  nation's  life,  which  touch  the  stability  of 
your  institutions ;  they  are  crimes  which,  if 
tolerated  by  this  highest  judicial  tribunal  in 
the  land,  vest  the  President  by  solemn  judg- 
ment with  the  power  under  the  Constitution  to 
suspend  at  pleasure  all  the  laws  npon  your 
statute-book,  and  thereby  overturn  your  Gov- 
ernment. They  have  heretofore  been  held 
crimes,  and  crimes  of  such  magnitude  that 
they  have  cost  the  perpetrators  their  lives — not 
nmply  their  offices,  but  their  lives.  Of  this  I 
may  have  more  to  say  hereafter. 

Hut  I  return  to  my  proposition.  The  defirase 
of  the  President  is  not  whether  indictable 
crimes  or  offenses  are  laid  to  his  charge,  but 
it  rests  vpoa  the  broad  proposition,  as  already 
said,  that  impeachment  will  not  lie  against  him 
for  any  violation  of  the  Constitution  and  laws 
because  of  his  asserted  constitutional  right  to 
'judicially  interpret  every  provision  of  the  Con- 
ftilvtion  for  himself,  and  also  to  interpret  for 
hiiDMlf  the  validity  of  every  law  and  exeente 


or  disregard  upon  his  election  any  provision 
of  cither  the  Constitution  or  the  laws,  espe- 
cially if  he  declare  at  or  after  the  fact  that  his 
only  purpose  in  violating  the  one  or  the  other 
was  to  have  a  true  construction  of  the  Conati- 
Intion  in  the  one  case  and  a  judicial  determ- 
ination of  the  validity  of  the  law  in  the  other, 
in  the  courts  of  the  United  States. 

That  I  do  not  state  this  as  the  position  of 
the  President  too  strongly,  I  pray  Senators  to 
notice  what  I  now  say,  for  1  would  count  my- 
self a  dishonored  man  if  purposely  here  or 
elsewhere  I  should  misrepresent  the  position 
assumed  by  the  President.  _  The  counsel  for 
the  President  [Mr.  Curtis]  in  bis  opening  at- 
tempts to  gain^y  the  statement  as  I  have  just 
made  it,  that  the  defense  of  the  President  rests 
upon  the  assumption  as  stated  in  his  answer. 
The  counsel,  in  the  opening,  states,  that — I 
quote  his  words  from  page  382,  and  they  were 
qualified  by  none  of  his  associates  who  fol- 
lowed him;  the  statement  was  considerately 
made;  he  meant  precisely  what  he  said,  as 
follows: 

"  But  when.  Senators,  the  question  ariaes  whether 
apartienlnrlaw  boa  cut  off  a  power  confided  to  him 
(tbe  President)  by  the  people  through  the  Conatito- 
tioD,  and  he  alone  can  raise  that  (juestion,  and  he 
alone  can  cause  a,  jndicial  decision  to  come  between 
the  two  branches  of  theOuvernment  to  say  which 
of  them  is  right,  and  after  due  doliboration.with  tfae 
advice  uf  those  who  are  bis  iproper  advisors,  he  settles 
down  firmly  upon  the  opinion  that  such  is  tbe  char- 
acter of  the  law" — 

That  is  to  say,  that  it  is  unconstitntTonal, 
that  it  cuts  off  a  power  confided  to  him  by  the 
people — 

"it  remains  to  be  decided  by  too  whether  there  is 

any  violation  of  his  duty  when  he  takes  the  needful 
steps  to  raise  that  question  and  have  it  peacefully 
decided  in  tho  courts," 

I  ask.  Senators,  in  all  candor,  if  the  President 
of  the  Ui^ted  States,  by  force  of  the  Consti- 
tution, as  the  learned  counsel  ar^e,  is  vested 
with  judicial  authority  thus  to  interpret  the 
Constitution  and  decide  upon  the  validity  of 
any  law  of  Congress  upon  this  statement  of 
counsel  as  I  have  just  read  it  from  the  report 
now  before  you  and  npon  your  tables,  what  is 
there  to  hinder  the  President  from  saying  this 
of  every  law  of  tbe  land  ;  that  it  cuts  off  some 
power  confided  to  him  by  the  people? 

Senators,  the  learned  gentleman  from  Mas- 
sachusetts was  too  self-poised ;  be  is,  mani- 
festly, too  profound  a  man  to  launch  out  upon 
this  wild,  stormy  sea  of  anarchy,  careless  of 
all  consequences,  in  the  manner  in  which  some 
of  his  associates  did.  You  may  remember — 
and  I  quote  it  only  from  memory,  but  it  is 
burned  into  my  brain,  and  will  only  perish 
with  my  life — ^you  remember  the  utterance  of 
the  grentleman  from  New  York,  not  so  carefnl 
of  his  words,  who  before  you  said,  in  the  pro- 
gressof  his  argument,  that  the  Constitution  had 
invested  the  President  with  the  power  to  guard 
the  people's  rights  against  congressional  en- 
croachments. You  remember  that  as  he  pro- 
?;res8ed  in  his  argument  he  ventured  npon  the 
brdier  assertion  in  the  presence  of  tbe  Senate 
of  the  United  States,  and  so  yon  will  find  it 
written  doubtless  in  the  report,  that  if  yon 
dared  to  decide  against  the  President  upon  this 
issue,  tbt' Question  would  be  raised  before  the 
people  unaer  the  banner  of  the  supremacy  of 
tbe  Constitution  in  defense  of  the  President, 
and  the  omnipotence  of  Congress  upon  the 
other ;  the  supremacy  of  the  Constitution  would 
be  the  sign  under  which  the  President  was  to 
conijuer  against  the  omnipotence  of  Congress 
to  bind  him  by  laws  enacted  by  themselves  in 
the  mode  prescribed  by  the  Constitution. 

Senators,  I  may  be  pardoned  for  summoning 
tbe  learned  counsel  from  Massachusetts  as  a 
witness  against  the  assumption  of  his  client, 
and  against  the  assumption  of  his  associate 
counsel,  touching  this  power  of  tbe  President 
to  dispense  with  tbe  execotion  of  the  laws.  In 
1862  there  was  a  pamphlet  issued  bearing  the 
name  of  tho  learned  gentleman  from  Massa- 
chusetts touching  the  limitations  upon  execu- 
tive power  imposed  by  the  Constitution.  I  read 
from  that  pamphlet,  and  pledge  myself  to  pro- 
duce the  original,  so  that  it  may  be  inspected 


by  the  Senate.  I  regret  that  my  reporter  baa 
not  brought  it  into  tfae  court.  It  nhows  tli« 
difference  between  the  current  of  a  learned 
man's  thoughts  when  he  speaks  for  the  people 
and  according  to  his  own  convictions,  and  tfae 
thoughts  of  the  same  learned  man  when  he 
speaks  for  a  retainer: 

"  Executive  Power,"  bu  B.  B.Ourtit.-  Oambridge.  1862. 

"  Dedicaled—"  To  all  persons  who  have  sworn  to 
suoort  the  Coastitulien  of  tbe  Coited  States,  and  to 
all  oitisens  who  value  the  prinolples  of  civil  liberty 
which  that  Constitution  embodies,  and  for  the  preser- 
vation of  which  it  is  our  only  seeurity.  thece  pavea 
are  rsspeotAilly  dedioated"— by  the  Auther. 

"Tho  President  is  theCemmandw-io-Cbief  of  the 
Army  and  Navy,  notonty  by  force  ottbe  Constitution, 
but  under  and  suhieet  to  the  Constitution,  and  to 
every  restriotion  therein  ooatained,  and  to  every  law 
enacted  by  its  authority,  as  eomiiletely  and,  clearly 
08  the  private  in  the  ranks.  He  it  Qeneral-in-Ckitf, 
hvt  ean  a  (hneral-in-Chi^ dieobev  anv  ^w  *if  i^  oms 
canmtrvt  VfKen  i«  can  he  euperadde  to  hie  rigklM  a» 
oommander  the  potoere  of  a  fwiuyer;  and  iitat  is  mil' 
tarv  deepotiem }  ♦  *^  •  »  "the mere atuhor' 
tfy  to  cammana  cm  armv  ie  wrt  on  wtAority  to  dieobog 
the  lawe  of  the  oouHtry,** 

The  President  has  only  executive  pewer,  not 
legislative,  notjudicial.  The  learned  counsel  Ium 
learned  that  word  "judicial "  ^Ver  he  entered 
upon  the  defense  of  the  President.  I  may  be 
pardoned  in  saying  that  I  lay  nothing  to  hi* 
char^  ia  this.  He  bore  himself  bravely  and 
well  IB  the  presence  of  this  tribunal.  He  dis- 
cfaarged  bis  duty  and  his  whole  duty  to  hisdimL 
If  be  has  even  changed  his  mind  he  had  a  right 
to  change  it  in  the  interests  of  his  client;  bat 
I  have  •  right  to  have  him  bear  witness  in  the 
ioteresta  of  the  people  and  in  support  of  the 
Constitalaon  of  my  country.  I  therefore  read 
fiirtber  firom  him : 


"Beside*  all  tbe  powers  of  the  President  are  < 
■tive  merely,  lie  cannot  make  a  law.  Ho  eaniut 
repeal  one.  He  ean  only  exeente  tbe  laws.  He  can 
neither  make  nor  suspend  nor  alter  tbem.  Be  can- 
not oven  make  an  artiola  of  war." 

That  is  good  law.  It  was  not  good  law  in 
the  midst  of  the  rebellion,  but  it  is  good  law, 
nevertheless,  under  the  Constitution,  in  the 
light  of  the  interpretation  given  to  it  by  that 
great  man,  Mr.  John  Quincy  Adams,  whom  1 
before  cited.  When  the  limitations  of  the  Con- 
stitution are  operative,  when  tbe  whole  land  is 
covered  with  the  serene  light  of  peace,  when 
every  human  being,£itizen  and  stranger,  within 
your  gates  is  under  the  shelter  of  the  limitationB 
of  the  Constitution,  it  is  the  very  law  and  noth- 
ing but  the  law. 

Now,  Senators,  that  this  alleged  jndicia) 
executive  power  of  the  President  to  suspend 
at  his  discretion  all  the  laws  upon  your  statute- 
book  nnd  to  dispense  with  their  execution  ia 
the  defense  andthewholedefcnseof  this  Pres- 
ident seems  to  me  clear— clear  as  that  light  of 
heaven  in  which  we  live,  and  so  clear,  what- 
ever may  be  the  decision  of  this  tribunal,  tha* 
it  will  be  apparent  to  the  judgment  of  tbe 
American  people.  It  cannot  be  otherwise.  It 
is  written  in  bis  answer.  It  is  written  in  the 
arguments  of  his  counsel  printed  and  laid  opon 
your  tables.  No  mortal  man  can  evade  it.  It 
IS  all  there  is  of  it;  and  to  establish  this  asaer^ 
tion  that  it  is  all  there  is  of  it  I  ask.  Senators 
to  consider  what  article  the  President  bas 
denied?  Not  one.  I  ask  the  Senate  to  con- 
sider what  offense  charged  against  him  in  the 
articles  of  the  House  of  Uepresentatives  he.lUH 
not  openly  by  his  answer  confessed  or  ia  net 
clearly  established  by  the  proof?  Not  one. 
Who  can  doubt  that  while  the  Senate  was  ia 
session  the  President,  in  direct  violation  of 
the  express  requirement  of  the  law,  which,  in 
the  language  of  his  honor,  the  Chief  Justice,  in 
tfae  Mississippi  case,  left  no  discretion  in  him, 
enjoinefl  b  8pe6ial  duty  on  him,  did  pur^oaely, 
deliberately,  violate  the  law  and  defy  ita  an- 
thority,  in  that  he  issued  an  order  for  the  re- 
moval of  the  Secretary  for  the  Department  of 
War  93id  issued  a  letter  of  anthority  for  tbe 
appointment  of  a  successor,  the  Senate  beii^ 
in  session  and  not  consulted  in  the  premises  T 
The  order  and  the  letter  of  authority  are  wi^t- 
ten  witnesses  of  tfae  guilt  of  the  accused.  Tbey 
Are  confessions  of  record.  There  is  no  Mcttj^ 
from  them. 

If  this  order  is  a  clear  violation  of  the  teottre- 
of-office  act,  if  tbe  letter  of  aothoti^^is  sfaM>  m 
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dear  violittion  of  the  tenore-oPoffica  actfUM 
President  is  manifestly  gailty,  in  manner  and 
ferm,  as  he  stands  charged  in  the  first,  the  sec- 
ond, the  third,  the  eighth,  and  the  eleventh 
articles  of  impeachment ;  aid  no  man  can  gain- 
st it  except  a  man  who  accepts  as  law  the  as- 
samption  of  his  answer  that  it  is  his  executive 
prerogative  judicially  to  interpret  the  Consti- 
tation  for  himself;  to  set  amde,  to  violate,  and 
to  defy  the  law  when  it  vests  no  discretion  in 
biaa  whatever,  and  challenge  the  people  to 
bring  him  to  trial  and  judgment. 

Senators,  on  this  question  of  the  magnitude 
aad  obacacter  of  these  offenses  charged  ag«nst 
the  President  I  shall  be  permitted,  inasmuch 
•«  the  counsel  from  New  York  thought  it  im- 
portant to  refer  to  it,  to  ask  your  attention  to 
what  was  ruled  and  settled,  and  I  tbiak  wall 
settled,  on  the  trial  of  Judge  Peck.  The  coun- 
sel took  occasion  to  quote,  as  you  may  remem- 
ber, a  certata  statement  from  the  record  of 
that  trial,  but  took  si>ecial  pains  to  avoid  any 
statement  of  what  was  actually  settled  by  it. 
I  choose  to  have  the  whole  of  the  authority. 
If  tho  gentleman  insists  upon  the  law  in  this 
case,  1  insist  upon  all  the  foma  and  upon  all 
its  provisioits.  la  the  trial  of  Peck,  from  which 
I  read  oo  page  ,427,  Mr.  Buehanan,  chairman 
of  the  Managers  on  the  part  of  the  House  of 
Representatives^  made  the  statement  that — 

"An  lmpea«babU  violation  of  law  may  eonsiit  in 
the  abuse  as  well  as  ia  the  osurpatioo  of  aattaeritr." 

Sabjeet,  if  yon  please,  t»  the  limitatioas  of 
your  own  law  that  the  abase  and  the  usurpa- 
tion, as  is  clearly  the  fact  here  in  the  capital, 
are  indictable.  X  venture  to  say.  Senators,  if 
yott  Isok  careiully  through  that  record  you 
will  find  none  of  the  learned  gentleiMn  who 
appeared  in  behalf  of  Judge  Peck  qnestionio^ 
for  a  moment  the  correctness  of  the  proposi- 
tion. The  learned  aud  accomplished  ana_  la- 
mented ex-Altornsy  General  of  the  United 
States,  He.  Wirt,  who  appeared  on  that  trial, 
admitted  it.  There  seemed  to  have  been  no 
question  in  the  Senate  upon  the  subject  agMnat 
u.  1  think  Mr.  Buchaoaa  was  most  happy  ia 
his  statement  of  the  law  in  declariug  toat  it 
may  consist  in  an  abuse  of  power  aad  may 
consist  in  a  usurpation  of  authority.  For  the 
purposes  of  this  case  I  think  it  capable  of 
the  clearest  demonstration  that  this  is_  the 
rule  whicli  ought  to  govern  its  decision,  inas- 
much as  alh-the  ofTeases  diaiged,  when  com- 
mitted within  the  District,  as  already  shown, 
are  indictable. 

It  is  conceded  that  there  is  a  partial  excep- 
tion to  this  rule,  and  that  exception  furnishes 
all  the  law  which  has  appeared  in  this  case, 
so  far  as  I  have  been  able  to  discover,  in  the 
defense  of  the  Executive.  It  is  an  exception, 
however,  made  exclusively  ia  the  interests  of 
judicial  officers.  The  rule  ia  well  stated  in 
6  Johnson,  291,  by  Chaocello^ont,  in  thecase 
of  Yates  m.  Lansing.  I  read  from  that  au- 
thority : 

"  Jadicisl  exereise  of  power  is  imposed  upon  the 
eoartiL  and  tboy  must  decide  and  oet  •eeordiaa  to 
tlietr  judgment,  aod  therefore  tlie  law  will  protect 
them." 

He  adds: 

"Thedoetrine  wbieh  holds  a  Jndce  exempt  from  a 
oivil  sait  or  indietmeot  for  aav  aot  done  ur  omitted 
to  be  done  by  liim  sitting  as  Judge  biu  a  deep  root 
iu  the  common  law.    Itis  to  bo  found  ia  the  earliest 

iodieial  reeords,  and  it  hoe  been  steadily  maintained 
y  aa  uadistarbed  curt«ntof  deeiiions  in  the  English 
oourtsamiil  every  ohouge  uf  policy  and  through  every 
revolution  of  their  Qovcrnment. 

A  jud^e  mauifestly,  upon  this  authority,  act- 
ing witbia  his  general  autliority,  cannot  be  held 
to  answer  for  an  error  of  judgment.  He  would 
only  be  impeachable,  however  erroneous  his 
judgment  might  be,  for  an  abuse,  for  a  usurp- 
ation of  authority  great  in  itself,  and  it  must 
be  specially  averred,  aud  must  be  proved  as 
averred.  No  such  rale  ever  was  held  to  apply, 
since  the  courts  first  sat  at  Westminster,  to  an 
executive  oilicer.  It  is  an  exception  running 
through  all  the  law  in  favor  of  judicial  officers. 
A  Diure  executive  officer  clothed  with  no  judi- 
cial authority  would  be  guilty  of  uaurpatioa 
without  tlie  avormeut  of  corruption,  I  beg  to 
say  that  it  has  never  been  averred,  or  kdd 


nseeasary  if  averred,  in  any  authoritative  case 
against  any  executive  officer  whatever.  An 
error  of  judgment  would  not  excuse  him.  I 
refer  to  the  general  rule  of  law  on  this  subject 
as  stated  by  Sedgwick  in  his  work  on  statutory 
and  oonstitutional  law,  in  which  be  says : 

"Good  fsitb  isno  exease  for  (he  violation  of  stat- 
utes. Ignorance  of  toe  law  canaot  be  set  op  in  de- 
fense, aad  this  rule  holds  good  in  eivil  as  well  as  in 
criminal  cases."— 1  Settmcicl:,  100. 

Mr.  CONNESS.  Mr.  President,  I  should 
like  to  ask  tho  Manager  whether  he  feels  able 
to  go  on  further  to-day  or  not?  I  make  the 
suggestion  to  him. 

Mr.  Manager  BINGHAM.  I  am  at  the 
pleasure  of  the  Senate.  I  will  be  able  to  pro- 
ceed, if  it  be  the  pleasure  of  the  Senate,  for 
half  an  hour  or  so  mor.e  with  this  argument : 
but  I  abide  the  pleasure  of  the  Senate,  and 
will  defer  to  whatever  may  be  their  wishes 
about  it. 

Several  Senitobs.    Go  onl    Go  on  I 

Mr.  Manager  BINGHAM.  Senators,  at  this 
point  of  the  argument  the  gentleman  from 
New  York,  speaking  for  the  President,  know- 
ing that  the  rule  as  I  have  read  it  from  Sedg- 
wick is  the  rule  of  universal  application  to 
executive  officers  and  to  all  officers  save  ju- 
dicial officers,  that  iguorauce  of  the  law  can 
never  be  interposed  as  an  excuse  either  in 
civil  or  crimiual  proceedings  for  the  deliberate 
violation  of  the  law,  entered  upon  a  wonder- 
ful adventure  when  he  undertook  to  tell  the 
Senate  of  the  United  States — I  really  thought 
it  was  a  slip  of  the  tongue,  for  1  buve  great 
respect  for  his  learning,  and  I  could  not  but 
think  he  knew  bettei^— but  he  intimated  that 
this  rule,  which  holds  the  violator  of  law  an- 
swerable and  necessarily  implies  the  guilty 
purpose  and  the  guitly  intent  from  the  fact  of 
Its  violation,  was  a  rule  that  was  restricted  to 
offenses  mala  t»  ae.  The  gentleman  ought  to 
have  known  when  he  made  that  utterauce  that 
the  highest  writer  upon  the  law  in  America, 
and  second  to  no  writer  npoii  the  law  who 
writes  in  the  English  language  in  any  country, 
has  truly  recorded  in  bis  great  commeutaries 
upon  the  laws  that  the  distinction  between 
Tnula  wohibita  aud  maLa  in  ne  is  loug  ago  ex- 
ploded, and  the  same  rule  applies  to  the  one 
as  to  the  other.  I  refer  to  1  Kent's  Comment- 
aries, page  C29,  and  really  I  cannot  see  why 
it  siiould  not  be  so.  I  doubt  very  much  whether 
it  is  within  the  compass  of  the  mind  of  any 
Senator  within  the  hearing  of  my  voice  to  say 
it  should  not  be  so.  Chancellor  Kent  says 
upon  that  subject,  page  629 : 

"The  dlstinotion  between  statutory  offenses  which 
are  mata  prohibiia  only,  or  mata  in  ««.  is  now  ojt- 

Sloded,  aad  a  breach  of  the  statute  law  in  oither  case 
I  equally  unlawful  and  equally  a  breach  of  duty." 

The  Senate  will  remember  the  very  curious 
and  ingenious  use  that  the  geotlemaa  attempted 
to  make  of  this  statement  of  his,  and  that  was 
that  it  canaot  be  possible  tliat  you  are  to  hold 
these  acts  of  the  President  criminal  by  force 
of  the  act  of  1801  which,  by  relalioD  simply, 
makes  common-law  offenses  indictabla  criawa 
within  the  District  of  Columbia;  that  was 
not  the  only  use,  but  that  was  a  part  of  it, 
and  he  went  on  to  say  to  the  Senate  further 
that  he  could  not  see  Uie  force  of  the  remark 
made  by  my  colleagae,  [Mr.  Bodtweu.,]  that 
the  President  of  the  United  States  in  this  letter 
of  authority  by  the  appointment  ad  iHterim  of 
Lorenzo  Thomas  in  the  presence  of  the  Sen- 
ate, during  its  session,  without  its  advice  aud 
consent,  twelve  days  after  the  expiration  of 
the  six  months  liinited  by  the  provisions  of  the 
act  of  17U6,  could  be  held  a  crimiual  act.  Th« 
defense  of  the  President  in  some  sort  rested 
on  the  provisions  of  that  law  which  authoriised 
him  to  supply  a  vacancy  iu  the  several  Depart- 
ments for  a  period  not  exceeding  six  months. 
Well,  1  will  try  to  explain  it  here  if  1  may  be 
pardoued  in  case  I  should  happen  to  refer  to 
It  again  iu  the  progress  of  my  argument. 

It  is  explained  by  this  simple  word,  that  the 
act  of  1795,  under  which  ho  attempts  in  his 
distress  to  shelter  himself,  says  that  no  one 
vacancy  shall  be  so  supplied  for  a  longer  period 
than  six  moutlis;  he  aid  supply  it,  aeooiding 


to  the  very  words  of  his  answer,  for  he  tells  yon 
he  made  a  vacancy  indefinitely  when  he  sus- 
pended Edwin  M.  Stanton,  Secretary  of  War; 
he  says  in  his  answer  it  was  an  indefinite  sus- 
pension, not  simply  for  six  months,  bat  dar- 
ing the  time  be  might  occupy  the  execative 
power  in  this  country.     He  indefinitely  sus- 

f tended  him,  he  says,  nndertheConstitution  and 
aws ;  and  he  tells  yon  farther,  in  the  same  an-' 
swer,  that  ander  the  act  of  179S  he  supplied  the 
vacancy.  That  act  told  him  he  should  not  sup- 
ply it  for  a  longer  period  than  six  months,  nnless 
It  resnlta  that  at  the  -end  of  every  six  months 
he  maysapply  it  again  and  the  statute  thereby 
be  repealed,  supply  it  to  tlie  end  of  the  time 
allotted  him  under  the  Constitution  to  execute 
the  office  of  President  of  the  United  States.  I 
would  like  some  Senator,  in  your  deliberations, 
to  make  an«w«r  to  that  saggestion  and  see  how 
it  can  be  got  rid  of.  He  makes  a  vacancy 
indefinitely ;  he  appoints  General  Grant  Secre- 
tary of  War  ad  interim;  at  the  end  of  six 
months,  and  twelve  days  after  the  expiration 
of  six  months,  in  utter  defiance  of  the  law  of 
1796,  be  makes  another  appointment;  and  at 
tbe  «nd  of  that  six  months  and  twelve  days 
after,  if  you  please,  in  frirther  defiance  of  it, 
he  makes  another,  and  so  on  until  the  end  of 
the  time  daring  which  he  may  exercise  the  office 
of  President,  while  the  law  itself  expressly  de- 
clares that  no  vacancy  shaH  be  so  supplied  for 
a  longer  period  than  six  months.  I  think  the 
gentleman  from  New  York  could  have  seen  it 
but  for  the  interest  he  felt  in  tbe  fate  of  his 
client.  That  is  my  impression,  and  everybody 
else  can  see  it  in  this  country. 

But  it  has  been  further  said,  by  way  of  illus- 
tration and  answer  to  all  this,  said  by  the  coun- 
sel for  the  President,  "  Suppose  the  Congress 
of  tbe  United  States  should  enact  a  law  in  clcair 
violation  of  tho  express  power  conferred  upon 
the  President,  as,  for  example,  a  law  declaring 
that  he  shall  not  be  Commander-in-Chief  of 
the  Army,  a  law  declaring  that  he  shall  not 
exercise  the  pardoning  power  hi  any  case  what- 
ever, ia  not  the  President  to  intervene  and  pro- 
tect the  Constitution  ?"  I  answer,  no ;  not  by 
repealing  the  laws.  The  President  is  not  to 
intervene  and  protect  the  Constitution  against 
the  laws.  The  people  of  the  United  States  are 
the  guardians  of  their  own  honor,  the  pro- 
tectors of  their  own  Constitution,  and  if  there 
be  anything  in  that  Constitution  more  clearly 
written  and  defined  and  established  than 
anothar,  it  is  the  express  and  clear  provision 
that  ine  legislative  department  of  this  Govern- 
ment is  responsible  to  no  power  on  earth  for 
tho  exercise  of  their  legislative  authority  and 
the  discharge  of  their  duties  during  tbe  sessions 
of  the  Congress  save  to  the  people  that  ap- 
pointed them.  It  is  a  new  doctrine  altogether 
that  the  Constitution  is  exclusively  in  the  keep- 
ing of  the  President.  When  that  day  comes. 
Senators,  that  the  ConstitnUon  of  your  coun- 
try, so  essential  to  your  national  existence  and 
so  essential  to  the  peace,  the  happiness,  and 
the  prosperity  of  the  people,  rests  exclusively 
upon  the  fidelity  and  patriotism  and  integrity 
of  Andrew  Johnson,  may  God  save  the  Con- 
stitution and  save  the  republic  from  its  de- 
fender! «No,  sirs;  there  is  no  such  power 
vested  in  the  President  of  the  United  States. 
It  is  only  coming  back  to  the  old  proposition. 

Why,  say  the  gentlemen,  surely  it  would  be 
unconstitutional  for  Congress  so  to  legislate. 
Agreed,  agreed ;  1  admit  that  it  would  be  not 
only  unconstitutional,  but  it  would  be  criminal. 
But  the  question  is,  before  what  tribunal  is  the 
Congress  to  answer?  Only  before  the  tribunal 
of  the  people.  Admit  that  they  did  it  cor- 
ruptly, admit  that  they  did  it  opon  bribe ;  and 
yet  every  man  at  all  conversant  with  the  Con- 
stitution of  the  country  knows  well  that  it  is 
written  in  that  instrument  that  members  of 
Congress  shall  not  be  held  to  answer  in  any 
other  place  or  before  any  body  whatever  for 
their  official  conduct  in  Congress  assembled 
save  to  their  respective  Houses.  That  is  tbe 
ond  of  it.  Th^  answer  to  the  people,  and  the 
p^ple  alone  can  Appl^  tlie  remedy,  and  of 
ceuioe  ouglit  to  apply  it.    Yitq^  cannot  mako 
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Uiem  Muw«r  in  the  courts.  Yoa  have  had  it 
raled  that  you  cannot  try  them  by  impeach- 
ment, and  of  course  wheu  a  majority  vote  that 
vay  in  each  House  yoa  can  hardly  expect  to 
expel  them.  Their  only  responsibility  is  to 
the  people,  and  the  people  alone  have  the  right 
to  challenge  them.  That  is  precisely  what  the 
yeople  have  written  in  the  Constitution,  and 
every  man  in  this  country  so  understands  it. 

Senators,  I  may  make  another  remark  which 
shows  here  the  utter  fallacy  of  any  sneh  posi- 
tion as  tliat  interposed  by  the  eouosel,  and 
that  is,  that  the  Congress  which  would  be  so 
lost  to  all  sense  of  justice  and  duty  aa  to  take 
away  the  pardoning  power  from  theEzecntiT« 
in  any  case  whatever  have  it  in  their  power  to 
take  away  any  appeal  to  the  courts  of  justice 
in  the  United  States  upon  that  question,  so  that 
there  would  be  an  end  to  it,  and  there  w»uld 
be  no  remedy  but  with  th^  people,  unless,  in- 
deed, the  President  is  to  take  up  arms  to  set 
■side  the  laws  of  the  Congress  of  the  United 
States.  The  Constitution  of  your  country  is 
no  such  weak  or  wicked  invention. 

Having  disposed  of  this  proposition,  Sen- 
ators, the  next  inquiry  to  be  considered  before 
the  Senate,  and  to  which  I  will  direct  their 
attention,  is,  has  the  President  power  under 
the  Constitation  to  remove  the  beads  of  De- 
partments and  till  vacancies  so  created  during 
the  session  of  the  Senate  of  the  United  States 
without  its  consent,  without  aad  against  the 
express  authority  of  law?     If  be  has  not  this 

£ower  he  is  confessedly  guilty  as  cbarg^.  If 
e  has,  of  course  he  ought  to  go  acquitted  as 
charged  in  the  first,  second,  ana  third  articles. 

Mr.  CONNESS.  I  move  that  the  Senate, 
sitting  as  a  court,  a4)0urn  until  to-morrow, 

Mr.  Manager  BINGHAM.  I  shaU  be  very 
glad,  indeed,  for  that  coarte^y. 

The  motion  was  i^reed  to;  and  tke  Sen- 
ate, sittii^  for  the  trial  of  the  impeachment, 
•djoamed, 

TuBSDAT,  Jfoiy  6, 1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sei^geant-at-Arms, 

The  Managers  of  the  impeachment  on  the 

Sirt  of  the  House  of  Representatives  and 
essrs.  Evarts,  Groesbeck,  and  Nelson,  of 
coansel  for  the  respondent,  appeared  and  took 
the  seats  assigned  to  them  respectively. 
_  The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by  Mr,  E.  B.  Washbdrne,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  conducted  to 
the  seats  provided  for  them. 

The  Journal  of  yesterdajr's  proceedings  of 
the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, was  read. 

The  CHIEF  JUSTICE.  Mr.  Manager  Biuo- 
HAH  will  proceed  with  the  argument  in  behalf 
of  the  House  of  Representatives. 

Mr.  Manager  BINGHAM.  Mr.  President  and 
Senators,  I  would  do  injustice,  Senators,  to 
myself;  I  would  do  injustice  to  the  people 
TBom  I  represent  at  this  bar,  if  I  weje  not  to 
acknowledge,  as  I  do  now,  my  indebtedness  to 
honorable  Senators  for  the  attention  which  they 
gave  me  yesterday  while  I  attempted  to  demon- 
strate to  the  Senate  in  behalf  of  the  people 
of  the  United  States,  that  no  man  in  office  or 
out  of  office  is  above  the  Constitution  or  above 
the  laws  i^i"^  all  are  bound  to  obey  the  laws ; 
that  the  President  of  the  United  States,  above 
all  other  officials  in  this  country,  is  bound  to 
take  oaT«  that  the  laws  be  faithfully  executed  ; 
and  aB|>eciaUy  that  the  suspending  power  and 
the  dispensing  power  asserted  by  the  President 
endangers  the  existence  of  the  Constitution, 
is  a  violation  of  the  rights  of  the  people,  and 
oaanot  for  a  moment  Im  tolerated. 

When  I  had  the  honor  to  dose  ray  remarks 
yeeteiday,  I  stated  to  the  Senate  that  their  in- 
quiry would  be  directed  first  to  the  question 
whether  the  President  has  the  power  under  the 
C«matitiitioa  to  mnove  the  heads  of  Depart- 


ments aad  fill  vacancies  so  created  by  himaalf 
during  the  session  of  the  Senate  in  the  ab- 
sence of  an  express  authority  of  law  author- 
izing him  so  to  do.  If  the  President  has  not 
this  power,  he  is  confessedly  guilty,  as  ci»rg«»d 
in  the  first,  second,  third,  eighth,  and  eleventh 
articles ;  unless,  indeed,  the  Senate  is  to  come 
to  the  conclusion  that  it  is  no  crime  in  the 
President  of  the  United  States  deliberately 
and  purposely  and  defiantly  to  violate  the  ex- 
press letter  of  the  Constitution  of  the  United 
States  and  the  express  prohibition  of  the  stat- 
utes of_  the  Congress.  I  have  said  that  the  act 
was  criminal  if  it  was  done  deliberately  and 
purposely.  What  answer  has  been  made  to 
this.  Senators?  That  the  allegation  is  found 
in  these  articles  of  the  criminal  intent,  and 
learned  counsel  have  stood  here  before  the  Sen- 
ate arguing  from  hour  to  hour  and  from  day  to 
day  to  show  that  a  criminal  intent  is  to  be 
proved.  I  deny  it.  I  deny  that  there  is  any 
authority  which  justifies  any  such  statement 
The  law  declares,  and  has  declared  for  cen- 
turies, that  any  act  done  deliberately  in  viola- 
tion of  the  law ;  that  is  to  say,  any  unlawful 
act  done  by  any  person  of  sound  mind  and 
understanding,  and  responsible  for  his  acts, 
necessarily  implies  that  the  party  doing  it  in- 
tended the  necessary  consequences  of  his  own 
act.  I  make  no  apology.  Senators,  for  the 
Insertion  of  the  wora  "intent"  in  the  articles. 
I  do  not  treat  it  as  surplusage.  It  was  not 
needful ;  but  I  make  no  apology  for  it.  It  is 
found  in  every  indictment;  and  whoever  heard 
of  a  ceurt  where  the  rules  are  applied  with 
more  strictness  than  they  can  be  expected  to 
be  applied  by  the  Senate  of  the  United  States, 
demanding  of  the  prosecutor,  in  any  instance 
whatever,  that  he  should  offer  testimony  of  the 
criminal  intent  specially  averred  in  the  indict- 
ment, when  he  bad  proved  that  the  act  was 
done  and  the  act  done  was  unlawful?  It  is  a 
rule,  a  rule  not  to  be  challenged  here  or  else- 
where among  intelligent  men,  that  evetj  per- 
son, whether  in  office  or  out  of  office,  who 
commits  an  unlawful  act  made  criminal  by  the 
verpr  terms  of  the  statute  of  the  country  within 
which  he  lives  and  to  the  jurisdiction  of  which 
he  is  subject  intends  all  that  is  involved  in  the 
doing  of  the  act,  and  the  intent  laid,  therefore, 
is  established.  No  proof  is  required.  Why? 
To  require  it  would  simply  defeat  the  ends  of 
justice. 

Who  is  able  to  penetrate  the  human  intel- 
lect, to  follow  it  to  its  secret  and  hidden  re- 
cesses in  the  brain  or  heart  of  man,  and  bear 
witness  of  that  which  it  meditates  and  which 
it  purposes?  Men,  intelligent  men,  and  es- 
pecially the  ministers  of  justice,  judge  of  men's 
purposes  by  their  acts,  and  necessarily  hold 
that  they  intend  exactly  that  which  they  do ; 
and  it  is  for  them,  not  for  their  accusers,  to 
show  that  they  did  it  by  misadventure,  to  show 
that  they  did  it  under  a  temporary  delirium  of 
the  inteileet  by  which  in  the  providence  of  God 
they  were  for  the  time  being  deprived  of  the 

Sower  of  knowing  tbeirdnty  and  of  doing  their 
uty  under  the  law. 

Senators,  upon  a  memorable  occasion  not 
unlike  this  which  to-day  attracts  the  attention 
of  the  Senate,  and  attracts  the  attention  of  the 
people  of  the  United  States,  and  attracts  the 
attention  of  the  civilized  world,  the  same  ques- 
tion was  raised  before  the  tribunal  of  the  peo- 
ple whether  intent  was  to  be  established,  and 
one  of  those  men  on  that  occasion,  when  Earl 
Strafford  knelt  before  the  assembled  majesty 
of  England,  arose  in  his  place  and  answered 
that  question  in  words  so  clear  and  strong  that 
they  ought  to  satisfy  the  judgment  and  satisfy 
the  conscience  of  every  Senator.  I  read  the 
words  of  Pym  on  the  trial  of  Straflbrd,  as  to 
the  intent: 

"Another  excnso  is  this,  that  whatsoever  ho  hath 
afwkon  wai  oat  of  good  intention.  Somotimes,  my 
lords.  Kood  uid  ovil,  truth  and  falfehood  lio  so  near 
tosethcr  that  tbcy  are  hardly  to  bo  uistioKuiebed. 
Mutter?  hurtful  and  dangeroQS  may  be  accompanied 
with  auch  ciroamfltunco*  aa  may  make  them  appear 
oseful  and  convenient;  and.  in  all  auoh  eaaee,  good 
intention  will  justify  evil  counsel;  but  where  the 
mattcn  propounded  are  evil  in  their  own  nature, 
■ash  M  the  mBttora  are  wherewith  the  Karl  of  Straf- 


ford it  <Aarc«d— as  to  break  a  pubtle  ttUlk,  and  to 
aubveri  iawt  and  fovenmeat— they  oan  never  be 
justified  by  any  intentions,  how  good  soever  they  be 
pretended. ' 

Is  there  no  endeavor  here  "  to  break  pttblic 
iailh?"  Is  there,  no  endeavor  here  "to  sab- 
vert  laws  and  Government?"  I  leave  Seaaten 
to  answer  that  question  upon  their  own  eea- 
science  and  upon  their  oaths. 

On  this  subject  of  intent  I  might  illustrate 
dte  ntter  futility  of  the  position  asanmed  here 
by  the  learned  counsel,  by  a  reference  to  • 
memorable  instance  in  history  when  certain 
&oatics,  under  the  reign  of  fVederi^  II,  pnt 
little  children  to  death  with  the  intent  of  send- 
ing them  to  heaven,  because  the  Master  had 
written,  "  Of  such  is  the  Kingdom."  It  does 
not  apftear  that  tliis  good  intent  of  slaying  the 
innocents,  with  their  sunny  faces  aad  snnny 
hearts,  that  they  might  send  them  at  once  to 
heaven,wa8  of  any  avail  in  the  courts  of  justice, 

I  read  also  ef  a  Swedish  minister  who  fonnd 
within  the  kin^om  certain  subjects  who  wsre 
the  beneficianes  of  a  charity,  upon  whoss 
heads  Time,  with  its  frosty  fingers,  iMid  sca^ 
tered  the  snows  of  five  and  seven^  winter*, 
whom  he  put  brutally  and  cruelly  to  death, 
with  the  good  iuisnt  of  thereby  inereasing  tht 
trust  in  uie  interest  of  the  Uviag  who  had  a 
longer  measore  of  days  b^we  them.  I  nenr 
read.  Senators,  that  any  such  plea  as  that 
availed  in  the  couits  or  iustice  against  the 
charge  of  murder  with  malice  aforeUwqghL 

I  cusmias  this  subject.  It  is  a  pnseriie  een- 
cett,  unfit  to  be  atteced  in  the  hearing  «(  Sen- 
ators, aad  condemned  by  every  letter  and  line 
and  word  of  the  common  law,  "  the  growth  of 
centuries  and  the  gathered  wisdom  of  a  th«a- 
sand  years." 

It  is  suggested  by  one  of  my  honorable  col- 
leagues, [Mr.  Williams,]  and  it  is  not  nqfit 
that  I  should  notice  it  in  passing,  that  doubt- 
less Booth,  on  the  14th  day  of  April,  1865, 
when  he  sent  the  pure  spirit  of  your  martyred 
President  back  to  the  God  who  gave  it,  thot4rbt, 
declared,  if  you  please — "declared"  is  the 
proper  word--declared  that  he  did  that  act  in 
the  service  of  his  country,  in  the  service  of 
liberty,  in  the  service  of  law,  in  the  service  of 
the  ri^ts  of  a  common  humanity.  If  the 
avenging  band  of  justice  had  not  cut  him  off 
upon  the  spot  where  he  stood,  instantly,  as 
though  overtaken  by  Uie  direct  judgment  of 
offended  Heaven,  I  suppose  we  should  have 
had  this  sort  of  argument  interposed  in  his 
behalf  that  his  intentions  were  good,  and  there- 
fore the  violated  law  itself  ought  ta  justify  his 
act  and  allow  bim  to  go  acquit,  not  a  condemned 
criminal,  but  a  crowned  and  honored  man. 

I  really  f^l.  Senators,  that  I  ought  t»  sdc 
yonr  pardon  for  having  dwelt  upon  this  prop- 
osition ;  but  you  know  with  what  pertinacity  it 
has  been  press^  upon  the  consideration  of 
Senators,  and,  with  all  respect  to  the  learned 
and  accomplished  gentlemen  who  made  it,  I 
deem  it  due  to  myself  to  say  here  that  I  think 
it  was  unworthy  of  them  and  unworthy  of  the 
place. 

I  return.  Senators,  to  my  proposition:  has 
the  Proaident  the  power  unaar  the  Constito- 
tlou  and  the  laws  daring  the  session  of  the 
Senate  to  create  vacancies  in  the  beads  of 
Departments  under  your  Constitation,  and  fill 
them  without  the  authority  ef  express  law  aad 
without  the  advice  or  consent  of  the  Senate? 
If  he  has  not,  he  has  violated  the  Constitation, 
and  he  has  violated,  as  I  shall  show  hereafter, 
the  express  law  of  the  land,  and  is  therefore 
Criminal— criminal  in  his  conduct  and  in  his 
intention  before  the  tribunal  where  he  stands 
arraigned  by  order  of  the  people. 

First,  then,  is  the  Constitution  violated  by 
tbis  act  of  removal  and  appointment?  And 
here.  Senators,  although  I  may  have  occasion 
to  notice  it  hereafter  more  specifically  aad 
especially,  I  ask  yon  to  pardon  me  for  refer- 
ring to  It  here  at  this  time,  it  cannot  have 
escaped  yonr  notice  thatthe  learned  smd  astnte 
counsel  for  the  President  took  care  all  the 
while  from  the  beginning  to  the  end  of  diis 
controversy  not  to  connect  the  two  powers  of 
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temoval  and  appoiDtmeDt  during  tli«  session 
of  the  Senate  in  their  presence  and  withont 
their  consent  together. 

Kveiy  line  and  word  of  the  voluminons  argn- 
ments  ottered  by  the  verv  learned  and  ingen- 
ious counsel  of  the  President  bears  witness  to 
tlie  truth  of  that  which  I  now  assert.  Why  was 
this?  Simply,  Senators,  as  I  shall  presently 
show  yen,  that  the  appointing  power  is  by  the 
express  terras  of  the  Constitution,  during  the 
session  of  the  Senate,  put  beyond  the  power  of 
the  President,  sare  and  except  where  it  is  ex- 
pressly authorized  by  law.  I  thauk  Uie  gentle- 
Ben  for  making  this  concession,  for  it  is  a  con- 
fession of  gniU  on  the  part  of  their  client. 
When  no  answer  could  be  made  they  acted 
upon  the  anciant,  time-honored,  and  accepted 
maxim  that  silence  is  gold,  and  so  npon  that 
point  they  were  silent  one  and  all  wilnoot  ex- 
ception. There  was  an  appointment  made  here 
in  direct  violation  of  express  law ;  in  direct 
violation  of  the  express  letter  of  the  Constitu- 
tion ;  in  direct  violation  of  every  interpretation 
that  has  ever  been  put  upon  it  by  any  com- 
manding intellect  in  this  country,  and  the  gen- 
tlemen knew  it. 

It  is  in  vain,  Senators,  that  they  undertake 
to  meet  that  point  in  this  case  by  any  reference 
to  the  speech  of  my  learned  and  accomplished 
friend  who  represents  the  State  of  Ohio  upon 
the  floor  of  the  Senate,  [Mr.  Shkbmajj.]  Not 
a  word  escaped  his  lips  in  the  speech  which 
they  have  quoted  here  touching  this  power  of 
appointment  duriag  the  session  of  the  Senate 
and  in  direct  violation  of  the  express  letter  of 
the  tcnure-of-ofiSce  act,  nor  did  an/ such  word 
escape  from  the  lips  of  any  Senator.  I  am  not 
surprised;  it  does  credit  to  the  intellectual 
ability  of  the  learned  gentlemen  who  appear  for 
the  President  that  they  kept  that  question  out 
of  sight  in  their  elaborate  and  exhaustive  argu- 
ments. I  read  for  the  Senators  the  provision 
of  the  Constitution  opon  this  subject  which  I 
read  yesterday :, 

"Tha  President"  •  •  •  •  »(|m]]iiom- 
iaate,  and  by  and  with  the  advica  and  eonseot  of 
the  Sonata  shall  appoint,  embiuaadors,  other  puUio 
miniatora  and  consals,  Jndgos  of  tho  Supreme  Court, 
and  all  ether  offioers  «f  the  United  States  whose  sp- 
vointmeats  are  not  herein  otherwiM  pforided  (or, 
and  which  snail  be  eatablisbed  by  law,  nut  the  Con- 
BTeae  may  by  law  rest  the  appointment  of  such  infe- 
rior olBeen  as  they  tbinlc  proper  in  tho  President 
alone,  in  the  coarts  of  law,  or  in  the  heads  of  Depart- 
ments." 

Can  any  one  doubt'that  this  provision  clearly 
restricts  the  power  of  the  President  ovor  tbe 
appointment  of  heads  of  Departmcats  in  this, 
that  it  expressly  requires  tbatdl  appointments 
not  otherwise  provided  for  in  this  Constitution, 
enumerating  embassadors  and  others,  shall  be 
by  and  with  the  advice  and  consent  of  the  Sen- 
ate ?  It  is  useless  to  waste  words  upon  the 
groposition.  It  is  plain  and  olear.  It  mast 
e  so  unless  the  appointments  of  the  heads  of 
Departments,  in  the  words  of  the  Constitution, 
are  otherwise  provided  for  ;  and  I  reflpectMly 
ask  Senators  wherein  are  they  otherwise  pro- 
vided for  in  tlie  Coostitntion  7  The  beads  of 
Departments  are  named  by  that  title,  and  by 
the  very  terms  of  the  Constitutioa  it  is  pro- 
vided that  the  Congress  may  by  law  vest  in 
the  beads  of  Departments  the  power  to  appoint 
without  the  consent  of  the  President,  witkoat 
the  consent  of  anybody  but  the  authority  of  a 
liiw  of  Congress,  all  inferior  officers.  Is  any 
ntan,  in  the  light  of  this  provision,  to  stand 
before  the  Senate  and  argue  that  heads  of  De- 
partments are  inferior  officers 7  If,  then,  tketr 
appointment  ia  not  otherwise  provided  for  in 
the  Constitutioa,  which  I  take  for  granted,  I 
ask  the  Senate  whether  their  appointmeat  is 
otkerwisa  provided  for  by  law,  whether  it  was 
ever  otherwise  provided  for  by  law? 

I  am  not  unmindful  of  the  fact,  in  passing, 
that  some  of  the  learned  ooansel  for  the  Pres- 
ident said  "  here  was  no  appointment ;  this 
was  only  an  authority  to  fill  a  vacancy."  The 
counsel  are  not  strong  enough  for  their  client 
.They  cannot  get  rid  of  his  answer.  He  de- 
clares that  he  did  make  au  appointment  in- 
d«&uilelyi  made  a  removal  and  filled  it,  and 
followed  it  withi  another.    The  '9i<xda  "ap- 


Ikointment  ad  interim"  more  than  onoe  nnwit- 
tingly  escaped  the  lips  of  the  counsel.  But  I 
do  not  propose  to  rest  this  case  upon  any  quib- 
bles, upon  any  technicalities,  upon  any  contro- 
versy about  words.  I  rest  it  npon  the  broad 
spirit  of  the  Constitution,  and  stand  here  this 
day  to  deny  that  there  ever  was  an  hour  since 
the  Constitution  went  into  operation  that  the 
President  of  the  United  States  had  authority 
to  authorize  anybody,  temporarily  even,  to 
exeroiso  the  fimctions  of  a  bead  of  a  Depart- 
ment of  this  Qovemment  save  by  the  authority 
of  express  law.  It  is  surely  a  self-evident  prop- 
osition that  most  be  understood  by  Senators 
that  the  power  which  created  the  law  may  re- 
peal it 

I  make  this  remark  here  and  now  beoanse 
the  President's  defense,  as  stated  in  hisanswer 
more  clearly  and  distinctly  than  in  any  of  the 
arguments  of  the  learned  counsel,  is  that  he 
asserts  and  exercises  this  power  by  virtue  of 
the  ibplied,  unwritten  executive  prerogative 
judicially  to  interpret  the  Constitution  for  him- 
self and  judicially  to  determine  the  validity  of 
all  the  laws  of  the  land  for  himself,  and  Ui«e- 
fore  to  appoint  just  such  ministersaa  he  pleases, 
at  such  times  as  he  pleases,  and  for  such  periods 
as  he  pleases,  in  defiance  alike  of  the  Constitu- 
tion and  of  the  laws.  The  language  is  that  the 
removal  was  indefinite.  The  tangnage  of  his 
answer  ia  that  he  indefinitely  vacated  tne  office, 
and  filled  it,  of  course,  indefinitely,  and  that  is 
his  defense.  There  is  no  getting  away  from  it. 
In  the  answer,  on  pages  2o  and  2tt  of  the  reootd, 
this  will  be  found  recorded  in  it : 

"And  this  reepondentr farther  answering.  MT*, 
that  it  is  proridod  in  and  by  the  seoond  section  of 
an  Oct  to  regulate  the  tenure  of  certain  civil  offices, 
that  the  President  may  suspend  nn  otDcer  from  the 

fierformanee  of  the  duties  of  the  oflee  betd  hy  him, 
or  certain  causes  therein  designated,  until  tho  next 
meeting  of  the  Senate,  and  until  the  case  »hall  be 
acted  on  by  the  Senate;  that  this  respondent,  as 
Presidaut  of  the  United  States,  was  advwed,  and  he 
verily  believed  and  still  believes,  that  the  executive 
power  of  removal  from  office  confided  to  him  by  the 
Constitutioa,  Bs  aforesaid,  includes  the  newer  efras- 
penslon  from  office  at  the  pleasure  of  the  PrcsideDt, 
and  this  respondent,  by  the  order  aforesaid,  did  sus- 
pend the  said  Stanton  iVom  office,  not  until  the  next 
meeting  of  the  Senate,  or  until  the  Senate  should 
bare  acted  upon  the  ease,  but  by  force  of  the  power 
and  authority  vested  in  blm  bjr  tbo  Constitution  and 
laws  of  theUnitod States,  indefinitely  and  at  the  pleas- 
ure «f  the  President." 

That  is  his  answer.  Under  the  Constitntion 
he  claims  this  power.  On  that  subject.  Sena- 
tors, I  beg  leave  to  say,  in  addition  to  what  I 
have  already  uttered,  that  it  was  perfectly  well 
understood  when  the  Constitution  was  on  trial 
for  its  deliverance  before  the  American  people 
that  no  such  power  as  this  was  lodged  in  the 
President  of  the  United  States  ;  on  the  con- 
trary, that  for  every  abuse  of  power,  for  every 
usurpation  of  authority,  for  every  violation  of 
the  Constitution  and  the  laws,  he  was  liable 
at  ail  times  to  that  nnrestrictea  power  of  the 
people  to  impeach  him  through  its  Represent- 
atives and  to  try  him  before  its  Senate  withont 
let  or  hindrance  fi-om  any  tribunal  in  the  land. 
I  refer  upon  this  point  to  the  clear  utterance 
of  Hamilton  as  recorded  in  the  seventy-sev- 
enth number  of  the  Federalist : 

"It  has  been  mentioned  as  one  of  the  advantages 
to  be  expected  from  the  oooperstina  ef  the  Senate, 
in  the  business  of  appointments,  that  it  would  oon- 
trioute  to  the  stability  of  tho  Aaministration.  The 
cmuent  <if  that  body  would  be  nteemmry  to  displace  at 
veil  at  to  appoint.  A  olutngeof  the  Chief  Mogietrate, 
therefore,  would  not  oooasion  so  violent  or  so  gen- 
eral a  revolution  in  tho  officers  of  tbcGovcrnmeiit  ns 
might  be  e^ipeeted  if  he  were  the  sole  disposer  of 
offices.  Where  aman  in  aaystotioo  had  given  satis- 
factory evidence  of  his  fitness  for  it,  a  now  President 
would  be  restrained  from  attemuting  a  change  in 
favor  of  a  person  more  agreeable  to  him,  by  the 
apprehension  that  •  discountenance  of  the  Senate 
might  frustrate  the  attempt,  and  bring  some  degreo 
of  discredit  upon  himself.  Those  who  can  bort  esti- 
mate the  value  of  a  steady  administration  nill  be 
most  disposed  to  prisca  provision  which  eonncclsthe 
oBeiol  existence  of  publio  men  with  the  approba- 
tion or  disapprobation  of  that  body,  which,  from  the 
greater  permaaeoey  of  its  own  composition,  will  in 
oil  probability  be  less  subject  to  inconstancy  than 
any  other  member  of  the  Qovemment. 

To  this  union  of  the  Senate  with  the  President,  in 
tbe  article  of  appointments,  it  has  in  some  cn«cs  been 
objected  that  it  wuald  serve  to  give  the  President  an 
andue  influence  over  tho  Senate;  and  in  others  that 
it  weald  have  on  opposite  tendency ;  a  strong  proof 
that  neither  somoKtion  is  tme. 

"  Xo  state  the  iint,  in  its  proper  form,  is  to  relMo 


It,  It  amaunts  to  this:  the  President  would  have  an 
improper  inflnenoe  over  the  Seuate,  because  the 
Senate  would  hare  the  power  of  restraining  him. 
This  is  an  absordity  in  terms." 

And  I  agree  with  Hamilton  that  it  is  an 
absurdity  in  terms  after  what  has  been  written 
in  the  Constitution  of  your  country,  for  any 
man,  whatever  may  be  bis  attainments,  and 
whatever  may  be  his  pretensions,  to'  say  that 
the  President  has  the  power,  in  toe  language 
of  his  answer,  of  indefinitely  vacating  all  the 
executive  offices  of  this  country,  and  indefi- 
nitely, therefore,  filling  them  without  the  advice 
and  consent  of  the  Senate  in  the  absence  of  an 
express  law  authorizing  him  so  to  do.  And 
here  I  leave  that  point  for  tbe  consideration  of 
the  Senate  and  for  the  consideration  of  that 
great  people  whom  the  Senate  represent  upon 
uiis  trial. 

I  ask,  also,  the  judgment  of  the  Senate  upon 
the  weighty  words'of  Webster,  whom  the  gen- 
tleman [Mr.  Evarts]  concedes  is  entitled  to 
some  consideration  in  this  body,  who  illus- 
trated for  long  years  American  institutions  by 
his  wisdom,  his  genius,  and  his  learning;  a 
man  who,  when  living,  stood  alone  among  liv- 
ing men  by  reason  of  his  intellectual  stature ; 
a  man  who,  when  dead,  sleeps  alone  in  his 
tomb  by  the  sounding  sea,  meet  emblem  of 
the  me^esty  and  sweep  of  his  matchless  intel- 
lect. 1  ask,  Senators,  attention  to  the  words 
of  Mr.  Webster  on  this  a'^pointing  power  con- 
ferred upon  the  President  under  the  Constitu- 
tion, subject  to  these  limitations,  by  and  with 
the  advice  and  consent  of  the  Senate: 

"The  appointing  power  is  vested  in  the  President 
and  Senate;  this  is  the  general  rule  of  the  Constitu- 
tioa. The  removiug  power  is  part  of  the  appointing 
power:  it  cannot  be  separated  from  tho  rest  but  by 
supposing  that  an  exception  was  intended;  butsll 
exceptions  to  general  rules  are  to  ae  taken  strictly, 
even  when  expreised;  and,  for  a  muob  stranger 
reason,  they  ore  not  to  l>e  implied,  when  not  ex- 
pressed, nnless  inevitable  necessity  of  ooastruction 
require*  it."— 4  Wabeter't  Work:  p.  IM. 

What  answer,  I  pray  you.  Senators,  has  been 
given,  what  answer  can  be  given  to  these  in- 
terpretations of  your  Constitution  by  Hamilton 
and  Webster?  None,  except  to  refer  to  the 
acts  of  1789  and  1796,  and  the  opinions  ex- 

Sressed  in  the  debates  of  the  First  Congress, 
[either  those  acts  nor  the  debates  justify  the 
conclusion  that  the  President  during  the  session 
of  the  Senate  may  vacate  and  fill  the  Executive 
Departments  of  this  Government  at  hispleasure, 
and  without  the  advice  and  consent  of  the  Sen- 
ate, in  the  absence  of  any  express  authority  of 
law  and  in  direct  violation  of  the  prohibitions 
of  the  law.  The  acts  themselves  will  bear  no 
such-interpretation.  I  dismiss,  with  a  single 
word,  alt  refbrencetothedebate  on  the  occasion, 
for  the  Senate  are  not  unadvised  that  there 
were  dtffercBees  of  opinion  expressed  in  that 
debate,  nor  is  the  Senate  unadvised  that  it  has 
already  been  ruled  from  the  Supreme  Bench  of 
the  United  States  that  the  opinions  expressed 
by  Representatives  or  Senators  in  Congress 
pending  the  discussion  of  any  bill  are  not  to  be 
received  as  any  authoritative  construction  or 
interpretation  whatever  to  be  given  to  the  act. 
It  would  be  a  sad  day  for  the  American  people 
if  the  time  should  ever  come  when  the  utter- 
ances of  excited  debate  are  to  be  received  ever 
aflerward  as  the  true  construction  and  inteiv 
pretation  of  law.  Senators,  look  to  the  acts, 
and  see  whether  tbe  gentlemen  are  justified 
in  attempting  to  infer  either  Irom  the  legisla- 
tion of  1789  or  from  the  legislation  of  1795  or 
from  any  other  legislation  which  at  any  time 
existed  on  the  statute-books  of  this  country, 
this  executive  prerogative,  in  direct  violation 
of  the  express  letter  of  the  Constitution,  to  va- 
cate all  the  executive  offices  of  this  Qovem- 
ment at  his  pleasure,  and  fill  them  during  the 
session  of  the  Senate,  and  thereby  control  the 
patroaaj^e  of  the  Gk>vemraent,  amounting  to 
millions  upon  millions,  at  his  pleasure,  and 

fut  it  into  the  hands  of  irresponsible  agents  to 
ecome  only  the  snpple  tools  of  his  mad  ambi- 
tion. 

Of  this  act  of  1789  Mr.  Webster  well  said— 
and  I  am  not  here  even  to  dispute  the  propo- 
sition; indeed,  I  would  hesitate  long  before  I 
veutnred  to  diepute  any  proposition  wlych  Iw 
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aeceptcd  for  Ui«  time  beiii^  oa  poMible  noder 
the  OoDstitution — that  he  did  not  coi:demn  the 
legislation  of  1789  as  being  unconstitutional, 
but  be  did  condeojn  it  as  being  highly  impol- 
itic, and  which  bad  subjected  the  people  of 
this  country  to  great  abuses.  He  did  say, 
however — and  to  these  words  I  ask,  also,  the 
attention  of  the  Senate — of  the  legislation  of 
1789,  "that  it  did  separate  the  power  of  re- 
moval from  the  power  of  appointment."  It 
did  separate  it,  subject  to  its  own  limitations. 
it  did  separate  it,  and  confer  it,  too,  by  au- 
thority of  that  act  and  by  no  other  authority. 
It  is  for  this  purpose,  and  for  this  purpose 
alone,  that  I  cited  Mr.  Webster  in  this  part  of 
the  argument.  "It  was  a  grant  of  power  to 
the  President,"  conferred  upon  him  by  the 
Congress  to  remove  executive  officers.  I  ad- 
mit. Senators,  that  during  the  recess  of  the 
Senate  such  a  statute  ongu  to  be  always  upon 
your  statute-book  so  long  as  you  have  a  Presi- 
dent who  can  be  trusted.  A  man  who  is  be- 
traying his  trusts  ought  to  be  suspended  from 
his  office,  which  is  a  tempomry  removal,  for 
reasons  appearing  to  the  President  which  jus- 
tify it;  and  that  is  precisely  your  law  to-day. 
It  is  within  the  power  of  the  Congress  un- 
doubtedly to  confer  it  upon  the  President. 
That  is  your  law  to-day. 

What  one  of  the  counsel  now,  I  ask  the  Sen- 
ate to  consider,  ventured  to  say  hero — if  it  was 
uttered  it  certainly  escaped  my  observation — 
that  the  President  of  the  United  Slates  at  any 
timo  had  power  during  the  session  of  the  Sen- 
ate to  vacate  the  offices  of  the  heads  of  the 
Departments  in  this  country  even  under  the 
acts  of  1789  and  fill  them  inde6nitely  at  his 
pleasure  ?  What  practice  in  the  Government 
was  cited  here  to  support  any  such  pretension 
of  power  in  the  Executive  7  None  whatever. 
To  be  sure,  reference  was  made  to  the  case 
of  Pickering;  but  the  gentlemen  ought  to  re- 
member that  when  reference  was  made  to  it, 
so  far  as  the  removal  was  concerned,  it  was 
expressly  authorized  by  the  act  of  1789;  I 
care  not  bow  informally  ;  the  words  are  in  that 
act  "  unless  removed  by  the  President;"  it  is 
u  graut  of  power,  and  Webster  so  interprets 
it  on  page  194  of  the  fourth  volume  of  his 
works  as  an  act  of  Congress  which  separated 
the  power  of  removal  from  the  power  of  ap- 
pointment. His  construction  was  right.  Upon 
that  construction  I  stand  in  this  argument. 
But  it  does  not  follow  by  any  manner  of  means 
because  this  power  was  exercised  by  the  elder 
Adams  that  he  thereby  furnished  a  precedent 
in  justification  of  the  violation  of  another  and 
a  differcut  statute,  which  by  every  intendment 
repealed  the  act  of  1789  and  stripped  the 
President  of  any  colorable  excuse  forossertiog 
any  such  authority. 

That  is  my  first  answer  to  this  point  made  by 
the  counsel,  and  I  make  a  still  further  answer 
to  it ;  and  tliat  is  this,  that  the  elder  Adams 
himself,  as  his  letter  to  his  Secretary  of  State 
clearly  discloses,  did  not  consider  that  it  was 
proper  even  under  the  law  of  1789  for  him  to 
make  that  removal  during  the  session  of  the 
Senate,  and  therefore  these  significant  words 
are  incorporated  in  his  letter  of  request  to  Sec- 
retary Pickerins  that  he  sliould  resign  before 
the  session  of  loo  Senate,  the  resignation,  of 
course,  to  take  effect  at  a  future  £iy,  so  that 
upon  the  incoming  of  the  Senate  he  might  name 
a  successor,  showing  exactly  how  he  understood 
the  obligations  of  the  Constitution. 

Although  the  record,  so  far  as  I  have  been 
able  to  tmcc  it,  is  somewhat  imperfect,.  I  think 
it  but  justice  to  the  memory  of  that  distinguished 
patriot  to  declare  that  the  whole  transaction 
lustiCes  me  in  saying  here,  as  my  belief,  in  the 
presence  of  the  Senate,  that  he  did  not  issue 
the  order  for  the  removal  of  Pickering  a(Ur 
the  Senate  had  commenced  its  session.  It  is 
true  that  he  issued  it  on  the  same  day,  but  he 
did  not  issue  it  after  the  Senate  had  commenced 
its  session  ;  he  issued  it  before  ;  and  upon  the 
oaseuibliug  of  the  Senate  and  the  opening  of 
the  Senate  on  the  same  day,  showing  his  respect 
fur  the  Constitution  and  the  laws  and  the  obli- 
gation of  his  oath,  he  sent  to  tJtat  Senate  the 


name  of  the  soceeasor  of  Pickering,  John 
Marshall,  and  on  the  next  day,  Tuesday,  John 
Marshall,  as  Secretary  of  State,  was  confirmed 
to  succeed  Timothy  Pickering,  removed  by  and 
with  the  advice  and  couseut  of  the  Senate.  Nor 
does  it  appear  that  John  Marshall  exercised 
the  functions  of  hia  office,  or  attempted  to  ex- 
ercise the  functions  of  office,  until  the  Senate 
had  passed  upon  the  question  of  his  appoint- 
ment, and  therefore  necessarily  passea  upon 
the  question  of  the  removal  of  Pickering.  All 
these  facts  arise  in  this  case  in  the  removal  of 
Pickering  to  disprove  everything  that  has  been 
said  here  by  way  of  apoloj^y  or  justification  or 
even  of  excuse  of  the  action  of  the  President 
of  the  United  States  in  violating  the  Constita- 
lion  afid  the  existing  laws  of  the  country. 

But  the  other  provision  of  the  Constitution, 
Senators,  which  1  recited  yesterday  in  your 
hearing,  pours  a  flood  of  light  upon  this  ques- 
tion as  to  the  power  of  the  President  to  vacate 
the  executive  offices  and  fill  them  at  h\i  pleas- 
ure, and  dispels  the  mists  with  which  counsel 
have  attempted  to  envelop  it,  and  that  is  the 
provision  that  the  Prcsidenl'shail  have  power 
to  fill  up  all  vacancies  which  may  happen  dur- 
ing the  reoess  of  the  Senate  and  to  issue  com- 
missions to  his  appointees  to  fill  such  vacancies, 
which  commissions  shall  expire  at  the  end  of 
the  next  session  of  the  Senate.  _  1  ask  Senators 
what  possible  sense  is  there  in  this  express 
provision  of  the  Constitution  that  the  I'resi- 
defit  shall  have  power  to  fill  up  all  vacancies 
which  may  happen  during  the  recess  of  the 
Senate,  his  commissions  to  expire  at  the  end  of 
their  next  session,  if  after  all,  as  is  claimed  in 
his  aaswer  and  is  asserted  by  his  unlawful  acts 
under  the  laws  of  the  United  States,  he  is 
invested  by  the  Constitution  with  the  power  to 
make  vacancies  at  his  pleasure  even  during  the 
session  of  the  Sena^?  I  ask  Senators,  fur- 
ther, to  answer  what  sense  is  there  in  the  pro- 
vision that  the  commission  which  he  may  issue 
to  fill  a  vacancy  happening  during  the  recess 
of  the  Senate  sliall  expire  at  the  end  of  their 
next  session,  if  after  all,  notwithstanding  this 
limitation  of  the  Coustitution,  the  President 
may,  daring  the  session,  create  vacancies  and 
fill  them,  in  the  words  of  his  answer,  indef- 
initely ?  If  he  has  any  such  power  as  that,  I 
may  be  allowed  to  say  here,  m  the  words  of 
John  Marshall,  your  Constitution  at  last  is  but 
a  splendid  bauble ;  it  is  not  worth  the  paper 
upon  which  it  is  written.  It  is  a  matter  of 
mathematical  demonstration  upon  the  text  of 
this  instrumeut,  by  necessary  implication,  that 
the  President's  power  to  fill  vacancies  is  lim- 
ited to  vacancies  that  arise  during  the  recess 
of  the  Senate,  save  where  it  is  otherwise  pro- 
vided for  by  express  provision  of  law. 

That  is  my  answer  to  all  that  has  been  said 
here  by  the  gentlemen  upon  this  suLject,  They 
have  brought  a  long  list  of  appointments  and 
a  long  list  of  removals  from  the  foundation  of 
the  Government  to  this  hour,  which  is  answered 
by  a  single  word,  that  there  was  existing  law 
autliorizing  it  all,  and  that  law  no  longer  ex- 
ists. Not  a  line  or  word  or  tittle  of  it  exists 
since  the  2d  day  of  March,  1867  ;  assuming  in 
what  I  say  now,  of  course,  that  the  tennre-of- 
office  act  is  constitutional  and  valid,  I  refer  to 
those  statutes ;  I  shall  not  exhaust  my  strength 
or  the  patience  of  the  Senate  by  stopping  to 
read  them  here  and  now,  but  I  shall  rrfer  to 
them  in  the  report  of  my  argument.  Those 
statutes  are  as  follows : 

"Act  to  proTid*  for  govemmont  of  territory  north- 
west of  river  Ohio.  Approved  August  7, 1789. 
"£t  it  enacted,  Jhc,  That  in  nU  oases  in  which  br 
the  said  ordinanco  (I'vr  Kovernmont  of  territory 
northwest  of  river  Ohio)  any  ioformation  is  to  b« 
given  or  oommoDioatinn  nude  by  the  Oovemor  of 
the  said  Territory  to  the  United  Slates  in  Congress 
assembled,  or  to  any  of  their  officers,  it  shall  be  tb* 
duty  of  the  said  Qoveraor  to  give  such  iaformation 
and  to  make  snob  coiamuDioation  to  the  Preaideot 
of  the  UnitodStntes:  and  the  President  shall  nom- 
inate, and  by  and  with  the  advice  and  coBsest  of  the 
Senate  shall  appoint,  all  offioen  who,  by  the  said 
ordinance,  wero  to  have  been  appoiDted  by  tb«  Uni- 
ted States  in  Cnnnress  asscinblod.  and  all  offioers  so 
appointed  shall  bn  commissioned  by  him;  and  in  all 
eases  where  the  United  States  in  Congress  asMm- 
bled  miRbt  by  the  said  ordinance  revoke  aay  oom- 
missioB  or  remove  ijroia  any  o^««,  the  President  is 


hereby  deolared  to  have  the  same  powon  of  revoo»- 
tion  and  removal."—!  SlattUM,  p.  60,  see.  1. 

"Act  to  amend  the  act  entitled  'An  act  mokinv 
alterations  in  tbo'freasnryaud  War  Departments^^ 
Approved  February  13, 1795. 

"In' case  of  vacancy  in  the  office  of  Secretary  of 
State,  Secretary  of  the  Treasury,  or  of  the  Secretary 
of  the  Department  of  War,  or  of  any  officer  of  cither 
of  the  said  Departments  whose  appoiotuent  is  not 
in  the  bead  thoroof,  whereby  they  cannot  perrurm 
the  duties  of  their  naid  respective  olEccs,  it  shall  ba 
lawftal  for  the  President  of  the  United  States,  in  case 
be  shall  think  it  necessary,  to  aathorite  any  person 
or  peieons,  at  his  discretion,  to  perform  the -duties 
of  the  Sfid  respootive  offices  untifa  lacoeseor  be  ap- 
pointed or  sdeh  vaoaocy  be  filled:  PnvvUd.  That 
no  ono  vacancy  shall  be  sapplied  in  manner  afor«- 
said  for  a  longer  term  than  six  months."—!  Solum, 
415;  !  Brithtlu'i  Digtt,  225. 

"  An  act  to  lioiK  the  term  of  office  of  certain  ol&mm 
therein  named,  and  for  other  pniposes.  Approved 
May  15, 1820. 

"From  and  aRer  the  passage  of  this  act,  oil  dis- 
trict attorneys,  collectors  of  the  customs,  naval  offi- 
cers and  surveyors  of.the  customs,  navy  agents,  re- 
ceivers of  public  moneys  for  lands,  registers  of  Ibeland 
offioes,  paymasters  in  the  Army,  the  apothecary  gna- 
eral.  the  assistant  apothecary  general,  and  the  com- 
missary general  of  purchaaes,  to  be  appointed  uader 
the  laws  of  the  United  States,  shall  be  appointed  for 
the  term  of  four  years,  hot  shall  be  removable  ikom 
office  at  ploosore."— ^  Statuitt,  582. 

"An  act  to  regulate  the  diplomatic  and  eonralar 

systems  of  the  United  States.    Approved  Aagiut 

18, 1856. 

Section  one  regulates  the  appointment  and  ovm- 
pensation  of  consuls. 

"It  belongs  exclusively  to  the  President,  by  asd 
with  the  advice  and  consent  of  theSenate,  to  appoiat 
consular  officers  at  sueh  places  as  ho  or  they  deem 
to  be  meet.  They  are  officers  created  by  the  Coneti- 
tutioD  and  the  laws  of  nations  and  by  aets  of  Con- 
gress."—11  Aar«<«»,  52,  section  3;  1  Snph/y.174.  NoU 
a;  (and  see  also  the  provisioD  touching  appoint- 
ment*.) 

If  this  provision  of  the  Constitution,  then, 
means  what  it  expressly  de«Iare8,  that  lh« 
PreMdent's  power  of  appointment  in  the  ab- 
sence of  express  law  is  limited  to  such  vacMi- 
ciei  as  may  happen  during  the  recess  of  the 
Senate,  it  necessarily  results  that  an  appoint- 
ment made  during  the  session  of  the  Senate, 
without  the  advice  and  consent  of  the  Senate, 
of  the  head  of  a  Department,  in  the  absence 
of  any  law  authorizing  it  to  be  made  tempo- 
rarily or  otherwise,  as  did  the  act  of  1795,  is 
unconstitutional  and  unlawful ;  and  that  is  my 
answer  to  all  they  have  said  on  that  snl^ect. 
But  that  act  of  1796  is  repealed  by  your  stat- 
ute of  1867,  as  also  by  your  act  of  1863,  at  I 
shall  claim.  If  the  President  may  issue  it, 
it  mast  be  a  commission  according  to  his  own 
claim  of  authority,  arising  under  this  unlimited 
executive  prerogative,  which  can  liever  ezpiro 
but  by  ana  with  his  consent;  and  if  any  man 
can  answer  the  proposition  I  should  like  to 
have  it  answered  now.  If,  notwithstanding  all 
that  is  on  your  statute-books;  if,  notwithstand- 
ing this  limitation  of  your  Constitution  which  I 
have  read,  that  his  commissions  to  fill  vacan- 
cies arising  during  the  recess  shall  expire  with 
the  next  session  oi  the  Senate,  he  may  never- 
theless creato  the  vacancies  during  the  session 
and  fill  them  without  your  advice  and  consent, 
I  reassert  my  proposition  thatsnch  commissioa 
eaniiot  expire,  if  his  assertion  be  tme,  withoat 
the  consent  of  the  Executive ;  and  if  that  prop- 
osition can  be  answered  by  any  man,  I  desire  it 
to  be  answered  now.  I  want  to  know  by  what 
provision  of  the  Constitution  the  commission 
expires  upon  the  claim  of  this  answer ;  and  if  it 
does  not  expire  witltont  the  oonseat  orf  the  Ex- 
ecutive, I  want  to  know  what  becomes  of  die 
appointing  power  lodged  jointly  in  the  Senate 
with  the  Exmigive  lor  the  protection  of  the 
people's  rights  and  the  protection  of  the  peo- 
ple's interests.  It  cannot  be  answered  here  or 
anywhere  by  a  retained  advocate  of  the  Presi- 
dent or  by  a  volunteer  advocate  of  the  Presi- 
dent, in  the  Senate  or  out  of  the  Senate. 

I  demand  to  know,  again,  what  provision  of 
the  Constitution,  under  the  claim  set  np  in  this 
answer,  terminates  the  commission.  I  toek 
occasion  to  read  from  the  answer  that  I  miglit 
not  bo  misnnderstood.  He  puts  it  direedy 
upon  the  Constitution.  Nobody  is  to  be  beta 
responsible  for  it ;  and  I  am  glad  it  is  so,  either 
by  intendment  or  otherwise — nobody  is  to  be 
held  responsible  for  this  assumption  bat  Qiia 
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miltj  and  accoted  President.  It  was  an  auda- 
city the  like  of  which  has  no  parallel  in  cen- 
turies for  him  to  come  before  the  custodians 
of  the  people's  power  and  thus  defy  even  their 
written  Constitution,  its  plainest  text,  and  its 
plainest  letter. 

Senators,  I  have  thoug^tt  upon  this  subject 
carefully,  considerately,  conscientiously.  I 
have  endeavored  to  find  anywhere  within  the 
ti>xt  of  the  Constitution  any  colorable  excuse 
finr  this  claim  of  power  asserted  by  the  Presi- 
dent and  dangerous  to  the  liberties  of  the 
people,  and  I  can  find,  from  beginning  to  eod 
of  that  ^at  instrument,  do  ktter  or  word 
upon  which  even  the  astutest  casuist  could  for 
a  moment  fasten,  save  the  words  that  "  the 
executive  power  shall  be  vested  in  a  Presi- 
dent." 

That  gives  no  oolorable  excuse  for  this  as- 
sproption.  What  writer  upon  your  Constitu- 
tion, what  decision  of  your  courts,  what  utter- 
ances of  all  the  great  statesmen  who  have  in 
the  past  illustrated  our  history,  have  ever  inti- 
mated that  this  provision  of  the  Constitution 
was  a  grant  of  power?  It  is  nothing  more, 
Senators,  and  no  man  and  no  human  ingenuity 
can  t«rture  this  provision  of  the  Constitution 
into  aaytbing  more  than  a  mere  designation 
of  the  officer  or  person  to  whom  shall  be  com- 
mitted, under  tue  Conslitatien  and  sufaJMt  to 
its  limitatioBS  and  subject  to  the  further  limit- 
ations of  the  law  enacted  in  pursuance  of  the 
Cou8tituti»D,  the  executive  power  of  the  Gov- 
emraenl  Adopt  the'construction  that  it  is  a 
grant  of  power,  and  why  not  follow  it  to  its 
conclusions  and  sea  what  oooraa  of  yoar  Con- 
stitution, and  what  comes  of  the  rights  of  the 
people,  of  their  power  to  limit  by  a  written 
Constitution  every  department  of  the  Oovem- 
ment?  Is  it  not  as  plainly  written  in  the  Con- 
stitution that  "all  legislative  powers  herein 
granted  shall  be  vested  in  a  Cfongresa  of  the 
United  States,  which  shall  consist  of  a  Senate 
and  House  of  Representatives?"  Is  anybody 
to  reason  from  that  designation  of  the  body  to 
whom  the  legislntive  power  is  assigned  a  grant 
of  power,  and  especially  an  indefinite  authority, 
to  legislate  upon  snch  subjects  as  they  please 
without  regard  to  the  Constitution?  Is  it  not 
also  just  as  plainly  written  in  the  Constitution 
that  "  the  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court  and  in 
sach  inferior  courts  as  the  Congress  may,  from 
time  to  time,  ordain  and  establish"  bylaw? 
Is  anybody  thence  to  infer  that  this  is  an  in- 
definite grant  of  power  authoricing  the  Supreme 
Court  or  the  inferiorconrtsof  the  United  States 
to  sit  in  judgment  upon  any  and  all  conceiv- 
able questions,  and  even  to  reverse  by  their  de- 
cisions the  power  of  impeachment  lodged  ex- 
clusively in  the  House  of  Representatives  and 
the  judgment  in  impeachment  authorized  to 
be  pronounced  exclusively  and  only  by  the 
Senate  of  the  United  States? 

It  will  never  do  for  any  man  to  say  that  this 
provision  of  the  Constitution  is  a  grant  of 
power.  It  is  simply  the  designation  of  the 
officer  to  whom  the  eicecutive  power  of  the 
Government  shall  be  committed  under  the  lim- 
itations of  the  Constitution  and  the  laws,  as 
"the  Congress"  is  the  designation  of  the 
dei>artment  to  which  shall  be  committed  the 
legislative  power,  and  as  "  the  courts"  is  the 
designation  of  the  department  to  which  shall 
be  committed  the  juaicial  power ;  and  npon 
this  subject  I  refer,  also,  to  what  Mr.  Webster 
eaid  touching  the  limitations  of  the  executive 
aathority : 

"It  is  perfectly  plain  and  manifest,  that,  slthoash 
tliefnunersof  tb«  Constitation  meant  to  confer  exeo- 
ative  power  OD  the  Proeldont,  yet  th  cy  mean  t  to  deAno 
»Dd  bmit  that  power,  and  to  confer  no  mora  Uian 
they  did  thus  define  and  limit.  When  they  say  it 
■hall  be  vested  in  a  Preaident,  they  mean  that  one 
■Bociatrate,  to  bo  called  a  Preaident,  shall  hold  the 
executive  authority :  but  they  mean,  fnrthor,  that 
lie  sliall  hold  this  authority  aocordinx  to  the  grants 
and  limitations  nf  the  Canstitation  itself."— 4  Web- 
tUt't  Work;  p.  186. 

Does  not  the  Constitation,  Senators,  define 
«i>d  limit  the  executive  power  in  this,  tliat  it 
dc>clarcs  that  the  President  shall  have  power  to 
grant  reprieves  and  pardons,  &c. ;  ia  this,  Uiait 


it  declares  that  the  President  shall  have  power 
to  appoint  by  and  with  the  advice  and  consent 
of  toe  Senate  foreign  embassadors  and  other 
public  officers ;  in  this,  that  it  provides  that  he 
shall  have  power  to  make  treaties  by  and  with 
the  advice  and  consent  of  Uie  Senate?  And 
does  it  not  limit  his  power  in  this,  that  it  de- 
clares that  all  legislative  power  shall  be  vested 
in  a  Congress  which  shall  consist  of  a  Senate 
and  House  of  Representatives  ;  in  this,  that  it 
declares  that  the  President  shall  take  care  that 
the  laws  which  the  Congress  enacts  shall  be 
fitithfolly  executed ;  in  this,  that  it  declares 
that  every  bill  which  shall  have  passed  the  Con- 
gress of  the  United  States  with  or  without  his 
consent  shall  be  a  law,  to  rencun  a  law — and 
that  is  the  veir  point  in  controversy  here  be- 
tween the  President  and  the  people — to  be  exe- 
cuted as  a  law  until  the  same  soall  have  been 
repealed  by  the  power  that  made  it  or  actually 
reversed  by  the  Supreme  Court  of  the  United 
States  in  a  case  clearly  within  its  jurisdiction 
and  within  the  limitations  of  the  Constitution 
itself? 

It  has  been  settled  law  in  this  country  from  a 
very  early  period  that  the  constitutionality  o(  a 
law  should  not  bequestioned  muchlees adjudged 
against  the  validity  of  the  law.  by  a  oonrt  clothed 
by  the  Constitution  with  jurisdiction  in  the  prem- 
ises, unless  npon  a  case  so  clear  as  to  scarcely 
admit  of  a  doubt;  and  what  is  the  result,  Sen- 
ators? That  there  ia  not— I  feel  myself  justi- 
fied in  saying  it,  without  recently  having  very 
carefully  'examined  the  question — one  clear, 
uneanivocal  decision  of  the  Supreme  Court  of 
the  United  States  against  the  constitutionality 
of  any  law  whatever  enacted  by  the  Congress 
of  the  United  States — not  one.  Th^re  was  no 
such  decision  as  that  in  the  Dred  Seott  case. 
Lawyers  will  understand,  when  I  nse  the  word 
"decision,"  what  I  mean — the  judgment  pro- 
nounced by  the  court  upon  the  issue  joined 
upon  the  reeord.  There  was  no  such  decision 
in  that  case,  nor  in  any  other  case,  so  far  as  I 
can  recollect.  On  this  subject,  however,  I 
may  be  excused  for  reading  a  decision  or  two 
from  our  courts.  In  the  case  of  Fletcher  r«. 
Peck,  6  Craiich,  page  87,  Marshall,  delivering 
the  opinion,  said : 

"  The  qnettion  whether  a  law  be  void  for  its  re- 
pacnanoy  to  the  Conatilution  ia,  at  all  times,  a  qnea- 
tioa  of  muoh  delicacy,  which  oujibt  aoidom.  if  ever, 
to  be  decided  in  the  amrmative  in  a  doubtful  cose. 

And  again : 

"The  opposition  between  the Cooatitation  and  the 
law  should  bo  auch  that  tbo  judge  focia  a  clear  and 
atrong  eonvietion  of  their  iaoompatibility  with  each 
other." 

In  exparie  McCollum,  1  Cowen's  Reports, 
664,  Cliief  Justice  Savage  says: 

"Before  the  conrt  will  deem  it  their  doty  to  de- 
clare an  act  of  the  Legislature  unoonatitational  n 
oaae  must  be  preaeated  in  which  there  can  be  no 

ratioDal  doubt." 

In  Morris  v».  The  People,  8  Denio,  861,  the 
the  ceurt  say : 

**  The  presamption  is  always  in  (hvor  of  the  valid- 
ity of  tbo  law,  if  the  eonttary  ia  not  oiearly  demon- 
atratad." 

I  have  read  these,  Senators,  not  that  it  was 
really  necessary  to  my  argnment,  butuTanswer 
the  pretension  of  this.  President  that  he  may 
come  here  to  set  aside  a  law,  and  in  order  to 
justify  himself  assume  the  prerogative  to  do  it 
m  order  that  he  may  test  its  validity  in  the 
courts  of  justice  when  the  courts  liave  never 
ventured  upon  that dangeroasezperimaat  them- 
selves, and,  on  the  contrary,  have  thirty  years 
ago,  as  I  showed  to  the  Senate  yesterday,  sol- 
emnly ruled,  without  a  dissenting  voice,  that 
the  assumption  of  power  claimed  by  the  Presi- 
dent would  defeat  justice  itself  and  annihilate 
the  laws  of  the  people.  I  have  done  it  also  to 
fortify  the  text  otyour  Constitution  and  to 
make  plain  its  significance,  which  declares  that 
every  bill  which  shall  have  passed  the  Congress 
with  or  without  the  President's  approval,  even 
over  bis  veto,  shall  be  a  law.  The  language 
is  plain  and  simple.  It  is  a  law  until  it  is 
annulled ;  in  the  wordsof  Hiunilton,  as  recorded 
in  the  seventh  volume  of  his  works,  a  law  to 
the  President;  a  law  to  every- jdepartmeat  of 


the  Oovemmcnt,  legislative,  exeeutive,  aad 

judicial ;   a  law  to  all  the  people. 

It  is  ia  vain  the  gentlemen  say  that  it  is  only 
constitutional  laws  that  bind.  That  ia  simply 
begging  the  qvestion.  The  presumption,  as  I 
have  shown  you  from  the  authorities,  is  that 
every  law  is  constitutional  until  by  authority 
it  is  declared  otherwise,  and  the  qnestion  here 
is  whether  that  authority  is  in  Andrew  JoKu- 
son.  That  is  the  whole  question,  whether  that 
authority  is  in  Andrew  Johnson.  Your  Con- 
stitution says  it  shall  be  a  law.  It  does  not 
mean  that  it  shall  remain  a  law  after  it  shall 
have  been  reconsidered  by  the  law-making 
power  and  repealed;  it  does  not  say  that  it 
shall  remain  a  law  to  the  hurt  and  deprivation 
of  private  right  after  it  shall  have  been  adjudged 
unconstitutional  in  the  Supremo  Court  of  the 
United  States  under  the  limitations  of  the  Con- 
stitution and  within  their  express  jnrisdictioa ; 
but  it  does  mean  that  until  judgment  be  pro- 
nounced authoritatively  in  yonr  tribunals  of 
justice,  or  that  power  be  exercised  authori- 
tatively by  the  pe^e'  s  Representatives  in  Con- 
gress assembled,  it  shall  be  a  law  to  the  Presi- 
dent, to  every  head  of  Department,  as  the  court 
ruled  in  the  case  from  which  I  read  yesterday 
in  12  Peters,  to  every  Representative  in  Con- 
gress, to  every  Senator,  and  every  human 
being  within  the  jurisdiction  of  your  laws. 

Why  do  the  gentlemen  make  this  distinction 
at  all  that  it  is  only  laws  passed  in  pursuance 
of  the  Constitution  that  are  to  bind?  Why 
not  follow  their  premises  to  their  logical  con- 
clusions that  the  President  of  the  United  States, 
as  I  tooJc  occasion  to  say  yesterday,  is  by  vir- 
tue of  the  prerogatives  of  his  office  vested  with 
the  power  judicially  to  interpret  the  Constitu- 
tion for  himself  and  jadicially  to  decide  for 
the  time  being  for  himself  the  validity  of  every 
law,  and  therefore  may,  widi  impunity,  set 
aside  every  law  upon  yoar  statute-book,  in  the 
words  of  his  advocate,  for  the  reason  that  he 
has  come  to  the  deliberate  conclosion  that  it 
interferes  with  some  power  vested  in  him  by 
the  people? 

Senators,  considering  the  operations  of  the 
President's  mind  as  inanifeated  ia  his  past  offi- 
cial condnct,  Qod  only  knows  to  what  abssrd 
conclusions  he  might  arrive  hereafter,  if  by 
your  judgment  you  recognize  this  unlimited 
prerogative  in  him,  when  he  comes  to  sit  in 
judieud  judgment  upon  all  the  laws  upen  the 
statate-book.  He  might  coma  to  the  conclo- 
sion that  they  all  interfered  with  and  cat  off 
some  power  confided  to  him  by  the  Constita- 
tion I 

The  position  conflicts  with  every  principle 
of  law  and  every  principle  of  common  sense. 
If  this  discretionary  power  is  in  the  President 
no  man  can  lay  his  hand  upon  him.  Tfaatwas 
exactly  the  ruling  of  his  Honor  the  Chief  Jas- 
tice,  in  the  Mississippi  case,  touching  the  exer- 
cise of  certain  discretionary  power  vested  ia 
the  President  by  tke  recoBstruetion  act.  His 
judgment  oonclades  everybody;  the  ooarts 
cannot  review  his  decisions,  and  nnlese  von 
charge  him  with  corruption  there  is  an  end  of 
all  inquirer-  I*  ''••  settled  more  than  fifty 
years  ago  in  the  case  to  which  I  referred  yes- 
terday from  memory,  reported  in  12  Wheatoa, 
and  has  never  been  cballenged  from  that  day 
to  this.  I  deny  any  such  discretion  in  the 
Executive,  because  it  is  a  discretion  inoom- 
patible  with  the  public  liberties,  because  it  is  a 
discretion  in  direct  conflict  with  the  express 
letter  of  the  ConstitotioB,  becaoee  it  is  a  dis- 
cretion which  vests  him  with  more  than  lrin|[ly 
prert^tive,  becanse  it  is  a  discretion  which 
pats  the  servant  above  his  master,  becaoae  it 
IS  a  discretion  which  dothes  the  creatnre  with 
power  seperior  to  the  power  of  its  creator. 

The  American  people  will  tolerate  no  sach 
discretion  in  the  £xecative,  by  whomsoever 
sanctioned  or  by  whomsoever  advocated. 
When  that  day  comes  that  the  American  peo- 
ple will  tamely  submit  to  this  assumption  of 
authority  that  their  President  is  above  dieir 
Constitntion  and  above  their  laws,  and  may 
defy  either  or  both  at  his  pleasure  with  im- 
punity, they  will  have  proved  themselves  anfit 
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OiMtodiMii  of'  the  great  trust  which  baa  been 
committed  to  their  care  in  the  mterests  of  their 
children  and  in  the  interests  of  the  millions 
that  are  to  come  after  them.  I  have  no  fear 
of  the  resnlts  with  the  people.  Their  instincts 
are  all  right.  They  iitiderstand  perfectly  well 
that  the  President  w  but  their  servant  to  obey 
their  laws  in  common  with  themselves,  and  to 
execute  their  laws  in  mode  and  manner  as  the 
laws  themselves  prescribe ;  and  not  to  sit  in 
jadgment  day  by  day  upon  their  authority  to 
legielate  for  tbeoiselves  and  to  govern  them- 
selves by  laws  duly  enacted  through  their  Rep- 
resentatives in  Congress  assembled. 

And  this  brings  me,  Senators,  to  the  point 
made  by  the  learned  gentleman  from  New  York 
when  he  talked  of  that  coming  struggle  in  which 
the  President  and  his  friends,  headed  doubt- 
less by  the  learned  gentleman  himself,  would 
Bwrch  ander  the  banner  ofthe  "  sopremacy  of 
tiie  Constitntion  "  against  the  "omnipotence  of 
Congress."  I  have  trtteted  noword,  nor  have 
my  osoociatea  atter«d  amy  word,  that  justified 
any  suggestion  abont  the  omnipotence  of  Con- 
gress. I  can  understand  very  well  something 
about  the  omnipotence  of  a  Parliament  under 
the  protection  of  a  corrupt  hereditary  mon- 
arch, of  whom  it-may  be  said,  and  is  said  by 
Jus  retainers,  "  He  rules  by  the  grace  of  God 
andof  divine  right; "  but  I  cannotunderstand, 
nor  can  plain  people  anywhere  understand, 
what  significance  is  to  be  attached  to  this  ex- 
pression, "the  omnipotence  of  Congress  " — a 
Congress  the  popular  branch  of  which  is  chosen 
erery  second  year  by  the  suffrages  of  freemen. 
I  intend  to  utter  no  word,  as  I  hare  uttered  no 
word  from  the  beginning  of  this  contest  to  this 
hoor,  which  will  justify  any  man  in  intimating 
that  I  claim  for  the  Congress  of  the  United 
Staites  any  omnipotence.  I  claim  for  it  simply 
the  power  to  do  the  people's  will  as  required 
iy  the  people  in  their  written  Constitation  and 
enjoined  by  their  oaths. 

it  does  not  result,  becauss  we  deny  the  power 
of  the  Executive  to  sit  in  judicial  judgment 
npon  the  legislation  of  Congress,  that  unoon- 
stitational  enactmentSj  abuses  of  power,  usurp- 
ations of  authority,  and  corrupt  practices  on 
the  part  of  a  Congress,  are  without  remedy. 
The  first  remedy  nndar  yoar  Constitution  is  m 
the  coorts  of  the  United  States,  in  the  mode 
•ad  manner  prescribed  by  your  Constitation ; 
and  the  last  great  remedy  nnderyonr  Constita- 
tion is  with  the  people  that  ordain  con«tita- 
tiens,  that  appoint  Senators,  that  elect  Honses 
of  Representatives,  that  estabtisfa  conrts  of 
justice,  and  abolish  them  at  their  pleasure. 

The  geatlemaa  can  alarm  noboay  by  talking 
abost  on  aranipotent  Congress.  If  the  Con- 
gas abuse  its  tmst  let  it  be  Iield  to  answer 
io*  that  abase ;  but  let  the  Congress  answer 
somewhere  else  than  to  the  President  of  the 
United  States.  Your  Constitotion  has  declared 
that  they  shall  answer  to  bo  man  for  their 
legislation  or  for  their  words  uttered  in  debate, 
sawe  to  the  respective  Honses  to  whieh  they 
belong,  and  to  that  great  people  who  appoint 
them. 

That  is  my  answer  to  the  gentleman's  clamor 
'about  ao  omnipotent  Congress.  Among  the 
American  people  there  is  nothing  omnipotent 
and  nothing  eternal  bnt  Ood,  and  no  law  tave 
His  and  the  laws  of  their  own  creation,  sub- 
jaet  to  the  requirements  of  those  lawe  to  which 
the  gentleman  so  eloquently  referred  the  other 
day,  which  he  wrote  upon  the  stone  table 
amid  the  earthquake  and  the  darkness  of  the 
mountain,  and  a  part  of  which,  I  deeply  regret 
tosay,  the  gentleman,  in  his  eloquent  oisconrse, 
both  forgot  and  broke.  We  are  the  keepers 
of  .oar  own  eonsaenoe.  It  was  well  eaough 
for  the  gentleman  to  remind  the  Senators  of 
the  obligations  of  their  oath.  It  was  well 
enoogh  for  the  gentleman  to  suggest  to  them, 
so  elegantly  as  he  did,  the  significance  of 
those  great  words,  "justice,  law,  oath,  duty." 
It  was  well  enough  tor  him  to  repent  in  the 
heariug  of  the  tienate  and  in  the  hearing  of 
this  listening  audieiire  those  grand  words  of 
the  common  Father  of  us  all,  "  Thon  shalt  not 
take  tb«  name  of  tii«.lio«l  thy  &9i  in  tmd." 


Bat  it  was  not  well  for  the  gentleman,  in  the 
heat  and  fire  of  his  argument,  to  pronounce 
judgment  npon  the  Senate,  to  pronounce  judg. 
ment  upon  the  House  of  Representatives,  and 
to  say,  as  he  did  say,  that,  unmindful  of  the 
obligations  of  our  oaths,  regardless  of  the  re- 
quirements of  the  Constitution,  forgetfnl  of 
God  and  forgetfbl  of  the  rights  of  onr  fellow- 
men,  in  the  spirit  of  hate,  we  had  preferred 
these  articles  of  impeachment. 

It  was  not  well  fbr  the  gentleman,  either,  to 
intimate  that  the  Senate  of  the  United  States 
had  exercised  a  power  that  did  not  belong  to 
them,  when,  in  response  to  the  message  of  the 
President  of  the  United  States  of  the  2l8t  of 
Pebrnary,  1868,  they  had  rtsolved  that  the  act 
done  by  the  President  and  communicate'd  to 
the  Senate,  to  wit,  the  removal  of  the  head  of 
a  Department  and  the  appointment  of  a  suc- 
cessor thereto  withont  the  advice  and  consent 
of  the  Senate,  woa  not  authorized  by  the  Con- 
stitution and  laws.  It  was  the  duty  of  the 
Senate,  if  they  had  any  opinion  upon  the  sub- 
ject,-to  express  it;  and  it  is  not  for  the  Presi- 
dent of  the  United  States,  either  in  his  own 
person  or  in  the  person  of  his  counsel,  to  chal- 
lenge the  Senate  as  disqualified  to  sit  in  judg- 
ment dnder  the  Constitution  as  his  triers  upon 
articles  of  impeachment,  because,  in  the  dis- 
charge of  another  duty,  they  had  pronounced 
against  him.  They  pronounced  aright.  The 
people  of  the  United  States  will  sanction'  their 
judgment  whatever  the  Senate  may  think  of  it 
themselves. 

Senators,  that  all  that  I  have  said  in  this  ^n- 
eral  way  of  the  power  assumed  and  exercised 
by  the  President  and  attempted  to  be  justified 
here  is  directly  involved  in  this  issue,  and 
underlies  this  whole  question  between  the 
people  and  this  guilty  President,  no  man  can 
gainsay. 

1.  He  stands  charged  with  a  misdemeanor 
in  office  in  that  he  issued  an  order  in  writing 
for  the  removal  of  the  Secretary  of  War  during 
the  session  of  the  Senate,  without  iti  advice 
and  consent,  in  direct  violation  of  express  law, 
and  with  intent  to  violate  the  law. 

2.  He  stands  charged,  during  the  session  of 
the  Senate,  without  its  advice  or  consent,  in 
direct  violation  of  the  express  letter  of  the 
Constitution  and  of  the  act  of  March  2,  1867, 
with  issuing  a  letter  of  authority  to  one  Lorenzo 
Thomas,  authorizing  him  and  commanding  him 
to  assume  and  exercise  the  functions  of  Secre- 
tary for  the  Department  of  War. 

8.  He  stands  charged  with  an  unlawful  con- 
spiracy to  hinder  the  Secretary  of  War  from 
holding  the  office,  in  violation  of  the  law,  in 
'violation  of  the  Constitution,  in  violation  of 
bis  own  oath,  and  with  the  further  conspiracy 
to  prevent  the  execution  of  the  tenure-ofoffice 
act,  in  direct  violation  of  his  oath  as  well  as  in 
direct  violation  of  the  express  provisions  of 
your  statute;  and  to  prevent,  also,  the  Secre- 
tary of  War  from  holding  the  office  of  Secre- 
tary for  the  Deportment  of  War ;  and  with  the 
farther  conspiracy,  by  force,  threat,  or  intimi- 
dation, to  possess  the  property  of  the  United 
States  and  nnlawiVilly  control  the  same  con- 
trary to  the  act  of  July  20,  1861. 

He  stands  charged  further  with  an  nnlawfnl 
attempt  to  5n8uence  Major  General  Emory  to 
disregard  the  requirements  of  the  act  making 
appropriations  for  the  support  of  the  Army, 
passed  March  2,  1867,  ana  which  expressly 
provides  that  a  violation  of  its  provisions  shall 
be  a  high  crime  and  misdemeanor  in  office. 

He  stands  further  charged  with  a  hif;h  mis- 
demeanor in  this,  that  on  the  18th  day  of  Au- 
gust, 186C,  by  public  speech  he  attempted  to 
excite  resistance  to  the  Thirty- Ninth  Congress 
and  to  the  laws  of  its  enactment. 

He  stands  further  'charged  with  a  high  mis- 
demeanor in  this,  that  he  did  affirm  that  the 
Thirty-Ninth  Congress  was  not  a  Congress  of 
the  United  States,  thereby  denying  and  intend- 
ing to  deny  the  validity  of  its  legislation  except 
in  so  far  as  he  saw  fit  to  approve  it,  and  deny- 
ing its  power  to  propose  an  amendment  to  the 
CoMstitntion  of  the  United  States;  with  devis- 
il  log  and  contriving  neans  by  which  be  should 


prevent  the  Secretary  of  War,  as  required  by  ■ 
the  act  of  the  2d  of  March,  18C7,  from  resum- 
ing forthwith  the  functions  of  bis  office,  after 
having  suspended  him  and  aflcr  the  refusal  of 
the  Senate  to  concur  in  the  suspension ;  and 
with  further  devising  and  contriving  to  prevent 
(he  execution  of  an  act  making  appropria- 
tions for  the  support  of  the  Army,  passed 
March  2,  1867,  ana  further  to  prevent  the  exe- 
cution of  the  act  to  provide  for  the  more  effi- 
cient government  of  the  rebel  States. 

That  these  several  acts  so  charged  are  im- 
peachable has  been  shown.  To  deny  that 
they  are  impeachable  is,  as  I  have  said,  to 
place  the  President  above  the  Constitution  and 
the  laws,  to  change  the  servant  of  the  people 
into  their  master,  the  executor  of  their  law* 
into  the  violator  of  their  laws.  The  Constitu- 
tion has  otherwise  provided,  and  so  it  has  been 
otherwise  interpreted  by  one  of  the  first  writer* 
upon  the  law  in  America ;  I  refer  to  the  text 
of  Chancellor  Kent,  which  thegentlemca  were 
carefnl  not  t«  read : 

"  In  addition  to  all  tha  prcoantioos  which  have 
been  mentioned  to  prevent  abase  of  the  cxccativa 
trnet  ia  the  mode  of  the  Prenident';  •ppointineDt, 
bis  tarn  of  office  and  the  precise  aad  definite- limita- 
tioDS  imposed  upon  the  ezeroiM  of  his  power,  the 
Cnnstltalton  has  also  roodcrcd  hioi  direotljr  amena- 
ble by  law  for  maladministration.  The  inviolability 
of  any  ofieer  of  (jtovonnent  is  ln*«ap«tible  with 
the  ropublifson  theory,  as  well  as  with  thepriiwipltt 
of  retribntive  juatice.  The  President.  Vice  Presi- 
dent, and  all  oivil  ofioert  of  the  United  States  may 
be  iaopaached  by  tha  Uoom  of  Bepr—eatativee  Air 
treason,  bribery,  and  other  high  erimea  utd  miade- 
meanora.  and  upon  conrictioa  by  the  Senate  re- 
moved from  oSoe.  If,  then,  neither  the  sense  of 
doty,  the  foi«e  ef  pabue  opinion,  nor  tbetTsoritery 
nature  of  the  seat  are  aufBoiest  to  seoore  a  faithfol 
discbarKC  of  the  executive  trunt,  but  the  President 
will  nse  the  anCbority  of  his  station  to  violate  the 
CeaatitatioD  or  law  of  tlie  land,  the  Hoase  of  Bep- 
resentatives  can  arrest  him  in  bis  oaraer  by  reaoii- 
inR  to  the  power  ofimpeachment.—lA'mt't  uniuiMiif- 
ariet,  p.  289. 

And  what  answer  is  made  when  we  come  to 
your  bar  to  impeach  them ;  when  we  show  him 
guilty  of  maladministration  as  no  man  ever 
was  before  in  this  country ;  when  we  show  that 
he  has  violated  your  CJonstitution ;  when  wo 
show  that  he  has  violated  your  laws ;  when  we 
show  that  he  has  defied  the  power  of  the  Sen- 
ate even  after  they  had  admonished liim  of  the 
danger  that  was  impending  over  him?  The 
answer  is,  that  he  is  vested  with  an  nnlimited 
prerogative  to  decide  all  these  questions  for 
himself,  and  to  suspend  even  your  power  of 
impeachment  in  the  courts  of  justice  until 
some  future  day,  which  day  may  never  come, 
when  il  will  suit  his  convenience  to  test  the 
validity  of  your  laws  and  consequently  the 
uprightneES  of  his  own  cenduct  before  the  Su- 
preme Court  of  the  United  States.  There 
never  was  a  balder  piece  of  effrontery  prac- 
ticed since  man  was  upon  the  face  of  the  earth. 
I  care  not  if  he  be  President  of  the  United 
States,  it  is  simply  an  insult  to  human  under- 
standing to  press  any  such  defense  in  the  pres- 
ence of  his  triers. 

I  have  said  enongh  and  more  than  eaoagh 
to  show  that  the  matter  charged  against  the 
President  is  impeachable.  I  waste  no  worda 
upon  the  frivolous  question  whether  the  artidei 
have  the  technical  requisites  of  an  indictment. 
There  is  no  law  anywhere  that  requires  it. 
There  isiiothing  in  the  precedents  of  the  Senate 
of  the  United  States,  sitting  as  a  high  court  of 
impeachment,  but  condemns  any  suggestion  of 
the  kind.  I  read,  however,  forthe  perfection  of 
ray  argument  rather  than  forthe  iiislrnction  of 
the  Senate,  from  the  text  of  Rawle  on  the  Can- 
stitution,  (p.  216,)  in  which  he  declares  "that 
articles  of  fmpeaclnnent  need  not  be  drawn  op 
with  lh«  precision  and  strictness  of  indictments. 
It  is  all-sufficient  that  the  charges  be  distinct 
and  intelligible."  They  are  distinct  and  in- 
telligible; they  are  well  enough  undarstood, 
even  by  the  smallest  children  of  the  land  who 
are  able  to  read  their  mother  tongue,  that  the 
President  stands   charged  with  usurpation  of 

J)ower  in  violation  of  the  Constitution,  in  vio- 
ation  of  his  oath,  in  violation  of  the  laws; 
that  he  stands  charged  with  an  attempt  to sub^ 
vert  the  Constitution  and  laws,  and  usurp  to 
bitbself  all  the  powers  of  the  Government 
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Test«din  the  IegislftHT«  aiMi  jadidat,  Mireti  m 
in  the  Executive  Depnttments. 

Toachinfr  the  proofs,  Senatorsi  litti«  need 
be  said.  The  charges  are  admitted  substati- 
tiftlly  by  the  answer.  Althongh  the  goiitr  in- 
tent is  tbrmslly  denied  by  the  answer  and  at- 
tempted to  be  denied  in  arf^ment,  the  aooused 
(nbnlits  to  the  judgment  of  the  Senate  that, 
adaiitting  all  the  c&rgea  to  be  trne,  admitting 
them  to  be  established  as  laid,  nevertheless  he 
cannot  be  held  to  answer  before  Che  Senate  fer 
high  crimes  and  misdemeanors,  because  it  is 
his  preroestire  to  construe  the  Oonstitation 
for  oimsclf,  to  determine  the  taltdity  of  your 
faiwg  for  himself,  and  to  iraspead  the  people's 
power  of  impeachment  nntil  it  suits  his  con- 
vemeitee  to  try  the  qnestioa  tit  tfa«  courts  of 
^stice.  That  is  the  whole  case ;  it  is  all  there 
M  to  it  or  of  it  or  aboat  it,  after  all  that  has 
been  said  here  by  his  etfunsel,  and  that  was 
the  significance  of  the  opening  argameat,  that 
he  could  only  be  convicted  of  such  btgh  crimes 
and  misdemeanors  as  are  Mndred  wiw  trecwob 
afnd  bribery.  I  believe  I  referred  to  that  sug- 
gestion yesterday  and  asked  the  Senate  to  coit- 
sider  that  the  offenses  whereof  he  is  charged, 
whersof  he  is  clearly  gnilty,  and  which  he  oob- 
feMCB  himself  in  his  answer  are  offenses  V^hioh 
touch  the  nation's  lifoand  endanger  the  public 
liberties,  and  cannot  be  toletvted  for  a  day  or 
an  hoar  by  the  Ameriomi  people.  I  proeeed, 
then.  Senators,  as  fapidly  as  poB«i«l«,  for  I 
myself  am  gmwing  w««ry  of  this  dtseaflsion 

Mr.  SUKRMAN.  Mr.  Ptemdent,  if  the  hon- 
orable Manager  desires  to  paose  at  this  mo- 
■■•nt  in  his  argument,  I  will  aaore  that- the 
Senate  take  the  nsaai  Keoees. 

Mr.  Manager  BiNOHAM.  I  hope  to  be  abte 
to  close  my  argament  t»-day,  and  if  it  is  the 

flaasare  of  the  Senate  to  taka  the  recess  bow 
will  yield ;  hut 

Mr.  KDMUNDS.  Weald  yon  prefer  it  Benr 
or  to  proceed  half  an  boor  longer? 

Mr.  Manager  BINOUAM.  I  will  proceed 
for  half  an  boar  and  then  a  reeeasean  be  taken. 

Mr.  SflBRMAN.  Very  weit  f  I  withdraw 
my  motion. 

Mr.  Manager  BINOHAM.  The  fint  q«e*- 
tion  diatarisee,  Senators,  abder  the  first  arlieie, 
is  whether  Mr.  Stanton  was  the  Saotetafry  of 
W»r.  That  be  was  dn^  Mppoiated  in  t86!i  by 
and  with  the  advice  and  cement  of  the  Sem^ 
ie  conceded.  Aboot  that  there  is  nn  question. 
As  the  law  then  stood  he  was  entitlea  to  hold 
the  ottee  nnder  his  oommisBion  nntil  removed 
by  ttBthority  of  the  act  of  1789  or  by  the  an- 
thority  of  some  other  ezistiog  act  in  fall  feroe 
at  the  tine  of  hi<  removal ;  or  othvnriae  be 
was  not  removable  at  all  withoot  the  adviee  aad 
cotMent  of  the  Senate.  That  is  thie  poeitioD  I 
take  in  regard  to  this  matter,  and  I  ventara  to 
tOf  befot«  the  Senate  that  them  is  not  one  singte 
wArd  in  the  records  of  the  past  history  of  this 
oeantry  to  contradict  it.  The  aotof  1789,  as  I 
have  said  before,  atrthorised  theremoral ;  bat 
WB  shal^  see  whether  that  act  antborized  hie 
nmoval  in  18&7. 

The  gentlemen  seem  to  think  the  tennre  of 
hia  office  depended  upon  the  w<ord«  of  a  com- 
mission. If  that  were  so  I  woald  earrender 
the  qoestton ;  but  I  deny  it.  The  tenure  of 
hi*  olfice  depended  apon  the  provisiona  of  the 
Constitution  and  the  existing  law  then  or  aAer- 
WBtd'  in  fbroe,  wiiaterer  it  might  be.  Th^re  is 
BO  vested  -pomet  in  the  Piesident  ef  tke  Uni- 
ted States  en  this  subject  beyond  the  reach  of 
legislation ;  and  he  never  had  any  {tower  what- 
ever over  the  question  ezoent  that  joint  power 
with  the  Senate,  to  which  I  hove  referrad,  in 
tlie  Constitution,  and  the  power  expressly  con- 
ferred by  the  legislation  of  Congress.  The 
power  that  cooferred  it  clearly  might  take  it 
away.  The  tenure-of-offiee  act  obaoged  the 
law  of  1789.  The  gentlemen  have  made  elab- 
orate arguments,  showing  that  the  act  of  1863 
did  not  necessarily,  by  repugnancy,  repeal  the 
whole  of  the  act  of  1789j  ana  that  part  of  their 
argument  was  very  significant  as  proving  that 
it  was  competent  for  the  Congress  of  the  Uni- 
ted Stale.s  to  put  an  end  to  all  this  talk  about 
the  tenuri.*  of  an  oIKee  depeodiog,  is  anyeense 


of  the  word,  upon  the  htngnage  of  a  commis- 
sion. It  depends  exclusively  upon  the  pro- 
visions of  existing  laws.  The  act  of  1887  has 
repeated  the  act  of  1799,  and  it  repealed  the 
act  of  1796  as  well.  That  law  provided  for  the 
sospension  of  all  officers  theretofore  appointed 
and  commissioned  by  and  with  the  asTice  and 
consent  of  the  Senate,  and  it  provided  for  the 
suspension  of  all  civil  officers  thereafter  ap- 
pointed by  and  with  the  advice  and  consent  of 
the  Senate,  and  no  kind  of  sophistry  can  evade 
the  plain,  clear  words  of  the  law. 

The  gentlemen  undertake  to  getap  a  distinc- 
tion here  between  the  office  and  the  person  who 
hoMs  the  office.  Me  snoh  disdnction  will  avail 
them.  This  actof  1807  puts  an  end  to  all  snoh 
<)Oibbling.  The  office  and  the  person  who  fills 
it  are  Mko  nnder  the  protection  of  the  law 
and  beyond  the  reach  of  the  Executive,  except 
as^imited  aqd  directed  by  the  law,  and  ndman 
can  gainsay  it. 

"Every  person*'— 

I  suppose  that  does  not  mean  an  office 
merely — 

"  Brery  peaoa  holding  any  civil  office  to  which  be 
has  boen  appoiDteu  by  aad  with  the  advice  and  cuu- 
sent  of  the  Bonate,  and  every  person  who  shall  here- 


:ry . 

after  beappeioted  toany  adch  oBioo,  andsh*ll  become 
duly  qaalitted  to  aot  therein,  ii  i 
to  bold  such  office  until  a  succc! 
In  like  manner  appointed  and  d 
as  hwoia  otherwise  provided." 


PP< 
duly  qaalitted  to  aot  therein,  ii and  ahall  be  oatitlud 
to  bold  such  office  until  a  successor  shall  i 
In  like  manner  appointed  and  duly  qualified,  except 
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"  Herein  otherwise  provided"  had  relation 
to  the  second  section,  which  made  provision 
for  temporary  removnl  by  suspension : 

"  Provided,  That  the  Secretaries  of  Stale,  of  the 
Treasury,  of  War,  of  tbc  Nnvy,  and  of  the  Interior, 
the  Postmaster  QenersI,  and  tno  Attorney  GeDorol, 
shall  hold  tlieirolBoea  respectively  for  and  danastbe 
term  of  the  President  by  whom  Uxty  may  bare  been 
appointed  and  for  one  month  tbcroafter,  subject  to 
removal  by  and  with  the  adviee  and  consent  of  the 
beaate. 

"  Sec.  2.  And  bt  it  /urther  enacted.  That  vhcn  any 
officer  appointed  us  aforesaid,  exci'ptinfr  judges  of 
the  United  States  coarts,  shall,  during  a  reoeseof  the 
Soaate,  be  shown,  by  evidenoa  taljsfaetory  to  tlie 
President,  to  be  guilty  of  luiscoaduct  in  office  or 
crime,  or  for  any  reason  shall  become  incapiiblo  or 
legally  dlwiaaliAed to  psrform  its  duties,  in  inch  ease, 
and  in  n*  other,  the  President  may  awpwid  aaeh 
officer  and  designate  some  suitable  person  to  perfoim 
temporarily  the  duties  of  such  offloo." 

"In  such  case,  and  in  no  other."  What 
case?  That  he  shall  have  become  temporivrily 
disqualified,  incapable,  or  legally  disqualified, 
or  shall  be  guilty  of  misdemeanor  in  office  or 
crime  in  such  case  aad  no  other  shall  the 
President  suspend  him.  What  other  condi- 
tion is  there?  That  it  shall  be  in  the  recess 
of  the  Senate,  and  so  the  section  says: 

"That  when  any  officer"  •  •  •  • 
"shall,  durina  arecem  of  the  SauU«,baabowa,h7  evi- 
dence satisfactory  to  the  President,  to  bo  guilty  of 
miseonduot  in  office  ororime,  orfor  any  reason  shall 
become  iaeapsble  or  lecally  disqaalilied  to  perfonn 
its  duties,  in  soch  eoM,  aad  in  ao  other,"  Ac 

During  (he  recess  of  the  Senate,  and  not  «t 
any  other  time,  shall  the  President  suspend 
hiai  a«d  report  within  twenty  days  after  their 
next  meeting  to  the  Senate  the  fact  of  sunien- 
sion,  the  reasons  aad  the  evidence  npon  whieh 
it  is  made.  There  is  a  law  so  plain  that  no 
man  can  misunderstand  it — a  plam,  clear,  dis- 
tinct provinoD  of  the  law,  that  in  saeh  ease  and 
no  other,  to  wit,  during  the  recess  and  for  the 
reasons,  and  only  the  reasons,  named  in  the 
Btwtate,  shall  he  saspend  from  offiw  any  person 
heretofore  appointed  by  Kid  with  the  advice 
a«d  eonssnt  of  the  SwMite,  or  who  may  be 
here*ft«r»ppointed  by  aad  wkh  the  adrioeattd 
eonsent  of  the  Senate. 

It  is  admitted  that  the  Secretary  of  Wa»  and 
ev«ry  ot^r  oticev  appointed  with  the  Mkioe 
and  fwnsent  of  the  SeMte,  boWing  at  the  ttaK 
of  the  enaetuMot  of  this  law,  was  within  the 
provisions  of  the  body  of  the  act.  The  Pr«fll- 
dent  himself  is  prohibited  by  the  aok  from 
removal,  as  he  was  authwised  b^  the  act  of 
1789  to  make  removals.  There  is  no  escape 
from  tile  conolosion  if  gentlemen  admit  the 
▼aKditj  of  the  law.  What  next?  It  is  at- 
tempted to  be  said  here -that  fro»  the  body  of 
this  act  the  Secretaries  appointed  by  Mr.  'irin- 
ooln  were  excepted.  Who,  pray,  says  that? 
I  have  joet  rood  to  yoa  the  eemmaadiDg  words 


of  Mr.  Webster  ttwt  exceptions,  nnless  clearly 
e.Tptessed  in  the  law,  are  never  to  be  implied 
except  where  a  positive  necessity  exists  for 
their  implication.  It  is  a  son nd  rule  of  con- 
stmctron.  Who  Says  that  the  heads  of  De- 
partments appointed  by  Mr.  Lincoln  nre  by 
the  proviso  excepted  from  the  body  of  this  act? 

iTie  gentlemen,  in  the  absence  of  any  further 
reason,  nndertookto  quote  from  the  speech  of 
my  learned  and  accomplished  friend,  the  Equ- 
ator from  Ohio,  forgetting  that  one  line  of  his 
speech  declares  expressly,  by  necessary  intend- 
ment, that  the  existing  Secretaries  nt  the  head 
of  Departments  were  within  the-provisions  of 
the  law,  wherein  he  says  that  if  the  Secretary 
would  not  withdraw  or  resign  npon  the  politest 
snggSstion  from  the  President  he  himself  would 
eonsent  to  his  removal.  What  significance  can 
be  attached  to  these  words  if  they  do  riot  mean 
this :  Jhat  by  this  law  the  President  after  all 
maynot  be  permitted  to  remove  the  Secretary 
of  _War,  but  if  he  politely  requests  him  to 
resign,  knd  he  should  refuse  to  resign,  the 
Senator  would  himself  consent  to  his  removal  t 

As  the  matter  then  stood,  the  Senator  was 
doubtless  entirely  justified  before  the  country 
in  coming  to  that  conclusion,  for  facts  had 
not  sufficiently  disclosed  themselves  to  8ho# 
the  necessity  of  the  Secretary  of  War  retaining 
his  office  in  the  light  of  the  solemn  decision 
of  the  Supreme  Court  that  he  was  at  liberty  in 
spite  of  the  President,  under  cover  of  that 
decision,  to  interpret  the  law  for  himself^  to 
stand  by  the  law  for  himself,  subject  to  im- 
peachment if  he  abused  the  trust,  and  in  the 
words  of  the  court  not  to  take  the  law  from  the 
Presidetrt.  Times  have  changed.  The  Presi- 
dent has  more  fully  developed  his  character. 
It  is  understood  now  by  the  whole  country,  by 
the  whole  civilized  world,  that  he  has  under- 
taken to  usurp  all  the  powers  of  this  Govern- 
ment and  to  betray  the  tnrtt  committed  to  him 
by  the  people  thhjugh  their  Constitution. 

The  Secretary  is  said  to  be  excepted  b;f  the 
proviso  from~tbe  body  of  the  statute.  It  is  oh 
afterthought.  The  President  himself  in  his  mes- 
sage, which  I  will  take  the  Rberty  to  cite,  in 
the  report  notified  the  Senate  that  if  he  had 
supposed  any  member  of  his  Cabinet  would 
hnve  availed  himself  of  the  law  to  retain  the 
office  against  his  will  fas' would  have  removed 
him  wiuiout  hesitation  befijre  it  became  a  law. 
He  supposed  then  he  was  within  the  law ;  they 
nil  supposed  he  was  within  the  law. 

Again,  the  President  is  concluded  on  (Ms 
question,  Senators,  because  on  the  12th  day 
of  August,  1867,  he  issued  an  order  suspend- 
ing Etlwin  M.  Stanton,  Secretary  of  War, 
under  this  act.  Whafprovision  is  there  in  the 
Constitution  antboriziug  the  President  to  sus- 
pend anybody  for  a  day  Or  an  hour — a  head 
of  Department,  from  office?  Nobody  ever 
claimed  it;  nobody  ever  exercised  it.  It  is  a 
thing  unheard  of  altogether  in  the  past  history 
of  the  country.  It  never  was  anthorizted  by  any 
law,  save  the  act  of  March  2, 1867,  the  tenurh- 
ofoffice  act.  The  language  of  the  act  is  "sus- 
pension;"  and,  Senators,  pardon  me,  for  I  do 
not  intend  that  this  conressedly  gnilty  man 
shall  change  front  in  the  presence  of  the  Set^ 
ate  in  order  to  «)ver  np  his  villainy.  In  Ms 
message  to  the  Senate  he  not  only  quotes  the 
word  of  the  statute  that  he  had  suspended  him, 
but  he  qtiotes  the  other  word  of  the  statute, 
that  the  suspension  was  not  yet  "TWoked." 
1  ask  you,  Smators,  when  that  word  ever  b«- 
fore  occurred  in  the  executive  papers  of  • 
President  of  the  United  State.'.-,  that  be  had 
"revoked"  a  suspension.  It  is  the  word  of 
the  tenure- of' office  act  Hiat  the  President  may, 
if  he  becomes  satisfied  that  the  suspension  is 
made  without  just  cause,  revoke  it;  aad  he 
eommonicates  to  the  Senate  that  the  suspen- 
sion was  not  yet  revoked.  He  thought  he  was 
within  the  statute  when  he  snspetided  him. 
He  thought  he  was  within  the  statute  when  he 
comtttuhicated  to  the  Senate  that  he  had  ntit 
yet  revoked  the  suspension.  He  thought  he 
was  within  the  statute  when,  in  obedience  (a  its 
express  reqirirement,  within  twenty  days  after 
the-  next  meeting  of  (he  Semrte,  he  did,  n 
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jMoirMl  bjr  the  Uw,  report  4he  snapanaioB  to  tba 
Senate,  together  with  the  reasons  and  the  evi- 
dence on  vrfaich  he  made  the  sospeDsion.  It  is 
too  late  for  any  man  to  come  beiore  the  Senate 
and  say  that  the  President  of  the  United  States 
did  not  himself  believe  that  the  Secretary  of 
War  was  within  the  operation  of  the  statute; 
that  he  believed  that  he  was  excepted  from  its 
provisions  by  the  operation  of  the  proviso. 

Moreover,  bis  letter  to  the  Secretary  of  the 
Treasury,  reciting  the  eighth  sactioo  of  the 
tenure-of-office  act,  and  notifying  him  that  he 
bad  suspended  Edwin  Ji.  Stanton,  was  a  fur- 
ther recognition  of  the  fact  on  his  part  that  Mr. 
Stanton  was  within  the  provisions  of  the  act. 

But  that  is  not  all.  His  own  counsel  who 
opened  the  case,  [Mr.  Curtis,]  a3  wul  b«  seen, 
by  a  reference  to  his  argument,  declares  that 
there  are  no  express  words  that  bring_  the 
Secretary  of  War,  Bdwia  M.  Stanton,  within 
the  proviso.  That  is  his  own  position,  and 
that  being  so.  he  must  be  within  the  body  of 
the  statute.     There  is  no  escape  from  it. 

There  has  been  further  ifr^uraent,  however, 
on  this  subiect,  that  the  President  aid  not  in- 
tend to  violate  the  law.  ■  If  he  believed  he  was 
within  the  statute,  and  suspended  him  under 
the  statute  and  bvauthority  of  the  statute,  and 
reported  in  obedience  to  the  statute  to  the 
Senate  within  the  next  twenty  daprs,  with  the 
reasons  and  the  evidence  upon  which  he  made 
the  suspension,  it  will  not  do  to  come  and  say 
now  that  the  President  did  not  intend  to  vio- 
late the  law,  that  he  did  not  think  it  obligatory 
upon  him.  If  he  did  not  think  it  obligatory 
upon  him,  why  did  he  obey  it  in  the  first^  iu- 
stanee — why  did  be  exercise  power  under  it  at 
all?  There  is  but  one  answer.  Senators,  that 
can  be  given,  and  that  answer  itself  covers  the 
President  with  ignominy  and  shame  and  re- 
proach. It  is  this:  "I  will  keep  my  oath.;  I 
will  obey  the  law ;  I  will  suspend  the  head  of  a 
Department  under  it  by  its  express  authority 
for  the  first  time  in  the  history  of  the  Republic ; 
I  will  report  the  suspension  to  the  Senate,  to- 
gether with  the  reasons  and  the  evidence  upon 
which  the  suspension  was  made ;  and  if  the 
Senate  concur  in  the  suspension  I  will  abide 
by  the  law;  if  the  Senate  non-concur  in  the 
suspension  I  will  defy  the  law,  and  fling  m;r 
«wn  record  in  their  face^  and  tell  them  that  it 
is  my  prerogative  to  sit  in  judgment  judicially 
npou  tne  vtlidit^  of  the  statute."  That  is  the 
answer,  and  it  is  all  the  answer  that  can  be 
■Mde  to  it  by  any  nuui. 

I  admit.  Senators,  upon  this  construction  of 
the  law,  for  I  have  not  yet  done  with  it,  that 
the  President  in  the  first  instance,  as  to  the 
Wispension  within  the  limitation  of  the  law,  is 
himself  the  judge  of  the  sufficienc^r  of  the 
reasons  and  the  evidence  in  the  first  instance, 
and  that  he  is  not  to  be  held  impeachable  for 
any  konest  error  of  judgmeot  in  coming  to  that 
.ooadasion.  It  would  be  a  gross  injustice  to 
hold  him  impeachable  for  any  honest  error  of 
judgment  in  coming  to  hie  coaolunon  that  the 
Secretary  of  War  was  guilty  of  a  misdemeanor 
or  crime  in  office,  that  he  had  become  inca- 
pable or  Ugally  disqualified  to  hold  the  office. 
But  the  President  is  responsible  if,  without 
any  of  the  reasons  assigned  by  the  law,  he 
nevertheless  availed  himself  of  the  power  con- 
ferred under  the  law  to  abuse  it  and  suspend 
(he  S«oretai7  of  War  though  he  knew  he  was 
not  disqualified  for  any  reason,  though  he 
.knew  that  there  was  no  colorable  excuse  for 
charging  that  he  was  guilty  of  misdemeanor 
or  crime  or  that  he  had  become  in  any  manner 
legally  disqualified ;  and  this  is  the  verj;  crime 
ohargad  »guoalL  him  ia  the  eleventh  article  of 
impeachment,  that  he  did  attempt  to  violate 
the  provisions  of  the  tanur«-of-offioe  act  in 
that  ke  attempted  to  pravMtt  Kdwio  M.  Staa- 
ton.  Secretary  <^  War,  from  resuming  the 
functions  of  the  office  or  from  exercising  the 
wIGce  to  which  he  had  been  appointed  by  and 
wiih  the  advi43e  and  consant  of  the  Senate  in 
direct  violation  of  the  provisioasoftheaet  itself. 

Mow.  what  are  his  reasons?  The.  President 
is  concluded  by  his  record  and  in  the  presence 
of  the  American  peopla  is  condemned  upon  his 


ie«Md.  Wki^aiehiareasoas?  LettkeSwiato 
aaswer  when  they  come  tp  deliberate.  What 
evidence  did  he  furnish  this  Senate,  in  the 
oommnnicatiop  made  to  'it,  that  Eidwin  M. 
StaotOB  had  become  in  any  manner  disquali  fied 
to  discharge  the  duties  of  that  office?  What 
evidence  cud  he  famish  the  Senate  that  ho  had 
been  guilty  of  any  misdemeanor  or  crime  in 
office?  What  evidence  was  there  that  be  was 
legally  disqualified,  in  the  words  of  the  statute  7 
None  whatever.  It  results,  therefore.  Senators, 
that  the  President  pf  the  United  States,  upon 
his  ow«  showing,  judged  by  his  own  reeord, 
suspended  Edwia  M.  Stanton  from  the  office 
of  the  Secretary  of  War  aad  appointed  a  sue- 
eessor  without  the  presence  of  aixy  of  the 
reasons  named  in  the  statute,  and  he  is  eon- 
fessedly  guilty  before  the  Senate  and  b^ore 
the  world,  and  no  man  can  acquit  him. 

Mr.  WILSOK.  I  m«ve  that  the  Senate  take 
a  recess  for  filleea  minutes. 

The  motion  was  agreed  to ;  and,  lit  the  expi- 
ration of  the  recess,  the  Chief  Justice  resumed 
the  chair  and  called  the  Senate  to  order. 

Mr.  Manager  BINGHAM.  Mr.  President 
and  Senators,  when  the  recess  was  taken  I  bad 
said  all  that  I  desired,  and  all  that  I  think 
it  needftil  to  say,  to  show  that  the  President 
of  the  United  States,  himself  beint;  witness 
upon  his  own  messages  sent  to  the  Senate  of 
the  United  States,  has  been  guilty,  and  isgniltjr, 
in  manner  and  form  as  he  stands  charged  in 
the  first,  second,  third,  eighth,  and  eleventh 
articles  of  impeachment.  It  does  seem  hard. 
Senators,  aud  yet  the  interest  involved  in  this 
question  is  so  great  that  I  do  not  feel  myself 
at  liberty  to  fail  to  utter  a  word  that  might, 
perhaps,  be  ottered  fitly  in  this  presence  in 
the  cause  of  the  people,  but  it  seems  hard  to 
be  compelled  to  coin  one's  heart's  drops  into 
thoughts  to  persuade  the  Senate  of  the  United 
States  that  a  man  who  stands  self-convicted 
on  their  records  ought  to  be  pronounced 
guilty.  It  touches  the  concern  of  every  man 
in  this  country  whether  the  laws  are  to  be 
supreme,  whether  they  are  to  be  vindicated, 
whether  they  are  to  be  executed,  or  whether 
at  last,  aiVer  all  that  has  passed  before  our 
eyes,  after  all  the  sacrifices  that  have  been 
made,  after  the  wonderful  salvation  that  has 
been  wrought  by  the  sacrifice  of  blood  in  the 
vindication  of  the  people's  laws,  their  own 
Chief  Magistrate  is  to  renew  the  rebellion  with 
impunity  and  violate  the  laws  at  his  pleasure 
and  set  them  at  defiance. 

When  the  Senate  took  its  recess  I  bad 
shown,  I  think,  to  the  satisfaction  of  every  can- 
did mind  within  the  hearing  of  my  voice,  that 
the  President  without  colorable  excuse  had 
availed  himself  of  the  authority  conferred  for 
the  first  time  by  the  laws  of  the  Republic  to 
suspend  the  bead  of  a  Department  and  had 
disregarded  at  the  same  time  its  express  limit- 
atioo,  which  declares  that  he  shall  net  suspend 
him  save  during  the  recess  of  the  Senate,  and 
then  only  for  the  reason  that  from  some  cause 
he  has  become  incapacitated  to  fill  the  office, 
as  by  the  visitation  of  Providence,  or  has  be- 
eome  legally  disqualified  to  hold .  the  office,  or 
is  guilty  of  a  misdemeanor  or  of  a  crime. 
Without  the  .shadow  of  evidence  that  your  Sec- 
retary of  War  was  in^paeitated ;  without  the 
shadow  of  evidence  that  he  was  legally  disqual- 
ified ;  willieat  the  shadow  of  evideaee  that  he 
wasgnilty  of  amisdeoManororacnme,  be  dared 
to  snapead  him  aad  to  defy  the  people,  in  the 
presence  of  the  people's  trutanes,  who  hold  him 
to  aaswer  fer  the  violatioa  of  his  oath,  fer  the 
viiriatioB  of  the  Coastitotiea,  and  for  the  vio- 
lation of  the  law.  Senator*,  whatever  may  be 
the  reeolt  of  this  dav's  pra«aediBg,  impartial 
kaatwy,  which  reoords  aad  perfMtaates  what 
mea  oo  and  suffer  in  this  life,  will  do  juetiee 
to  your  slandered  and  calomniated  Seerelaty 
«f  War. 

The  gentleman  [Mr.  Qroesbeck]  spoke  of 
him  but  yesterday  as  being  a  thoni  in  the  heart 
of  the  President.  The  people  know  that  for 
fdar  years  of  sleepless  vigilance  he  was  a  thorn 
in  the  heart  of  every  traitor  in  the  land  who 
lifted  his  hands  against  their  flag  and  againat 


tiie  eanetaary  of  yoor  Ubeities.  He  oan  aSaid 
to  wait;  his  time  haa  not  come.  His  nasoe 
will  sarvivs  the  trial  of  this  day  and  be  remem- 
bered with  the  names  of  the  demigods  and 
the  heroes  who,  through  an  unprecedented 
conflict,  saved  the  Republic  akve;  aad  I 
cbturge  your  reoustuit  President  with  calumny, 
with  slander,  when  he  suspends  the  Secretary 
of  Wm  under  pretense,  ia  the  words  of  your 
rtatttte,  that  he  wsa  gniltj  of  a  misdemeanor 
or  a  cnme  ia  office  or  had  become  l^;ally  dis- 
qualified. He  was  legally  disqualified,  undoubt- 
edly, jn^ng  him  by  the  President's  standard, 
if  tne  quaJificatiott  of  office  is  an  otter  disre- 
gard of  the  obligations  of  an  oath.  He  was 
guilty  of  a  misdemeanor  and  crime,  undoubt- 
edly, if,  according  to  the  President's  standard, 
he  was  guilty  of  conseating  that  the  Executive 
of  the  United  States  may,  at  his  pleasure,  sus- 
pend the  people's  laws  and  dispense  with  their 
execution — those  laws  which  are  enacted  by 
themselves  aad  for  themselves  and  are  for  their 
protection,  both  while  they  wake  and  while 
thev  sleep,  at  home  and  abroad,  on  the  lead 
and  on  the  sea. 

Your  Secretary  of  War,  .Senators,  whatever 
may  be  the  result  of  this  day's  prooeedingrwill 
stand,  as  I  said  before,  in  the  great  hereafter, 
upon  the  pages  of  history  as  one  wbe  was 
"  faithful  found  Muong  the  faithless;"  a  man 
equal  in  the  discharge  of  his  office,  in  every 
qaality  that  can  adorn  or  ennoble  or  elevate 
human  nature,  to  anv  maa  of  oer  own  time  or 
of  anytime;  amantbat  was"clear  in  his  great 
office;"  a  man  who  "organised  victory''  fi»r 
^our  battaKoBS  in  the  field  as  man  never  oigaa- 
ized  victory  before  in  the  Cabinet  coancils  of 
a  peoi^  smoe  nations  were  upon  the  earth ; 
and  this  roan  is  to  be  sospeaded  by  a  gail^ 
and  corrupt  and  oath-breaking  President, 
under  a  law  which  he  defies,  and  ander  the 
hollow  aad  hypooritioal  pretense  that  he  was 
guilt;  of  misdemeaaor  or  crime  or,  ia  the 
hnguage  of  the  law,  had  become  otherwise 
legally  disqualified  from  holding  the  office. 

I  dismiss  (he  satjeck  The  Secretary  needs 
no  defense  from  me.  And  jet  it  was  fit,  in 
pessiag,  that  I  should  take  this  notice  of  what 
the  President  has  done,  not  simply  to  his  hart, 
but  (o  the  hurt  of  the  Repablic  I  have  nid 
enOB^,  Senators,  to  satis^yon,  and  to  satiety 
all  reasoaable  men  ia  this  country,  that  the 
President,  wh^B  he  made  this  snepeBsioa  of 
the  Seerelaiy  of  War,  had  no  doubt  of  the 
validity  of  this  law,  of  itsobligatiea  xxpoa  him, 
aad  that  the  Secretary  was  within  its  provis- 
teas ;  aad  heaoe,  availii^;  himself  of  its  ex- 
preas  provisions,  he  did  suspend  him  aad  made 
report,  aa  I  have  said,  to  the  Senate. 

Mew,  what  apology  or  excuse  caa  be  made 
for  this  abuse  of  the  powers  oonierred  apaa 
t4e  President,  aad  of  which  he  stands  charged 
bv  impeaohment  here  this  day  in  that  he  has 
atmsed,  in  the  language  of  the  authority  which 
I  read  yesterday  in  tM  hearing  of  the  Senate, 
aaseated  to  ia  the  .Senate  oa  the  trial  of  Jus- 
tice Peck  without  a  dissenUng  voice,  abaaad 
the  power  conferred  apon  him  by  the  slatate  ? 
The  counsel  may  doubt,  or  affact  to  doebt, 
the  tenure-of-office  act;  the  Presideat  aever 
doubted  it  until  he  was  pat  on_  tiiaL  Wbea 
it  was  presented  to  l^m  for  his  approval  it 
was  a  qoeatioa  with  hun  whether  it  was  in  ae- 
cord  with  the  Coostitation ;  bat  after  Oougreas 
had  passed  it  by  a  two-thirds  vote  over  hie  veto 
in  the  mode  pteseribed  by  the  Coaatitatiea 
the  President  thenceforward,  ontil  he  was  im- 
peached by  the  people's  Bepreeentativea,  recog- 
nized the  oblig^ion  of  *iie  law  and  the  plaia, 
nmple  words  of  the  Conatitntion,  that  if  tbe 
bill  be  passed  by  a  two-thirds  vote  over  his  veto 
it  shall  become  a  law  to  himself  and  to  every- 
body else  in  the  Republic. 

The  eoanael,  however,  doubt  the  validilj  of 
the  law.  The^  raise  the  question  in  the  aa- 
swer; they  raise  it  in  the  argument.  Tkey 
intimate  to  the  Senate  that  it  is  noeonstita- 
tiooid,  and  tbe^  state  a  very  plain  and  very 
simple  proposition.  It  ia  really  a  gratefal 
Uiing— it  is  ^  me  a  very  grateful  thias^— to 
be  ^le  (0  agree  with  ooaosel  for  (he  Fees- 
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Ubnit  Ufou  uy  legal  pro|»o«tiMi  whil>im 
Tkey  do  sUUe  one  pro^osilwn  to  wkieh  I  en- 
tirely assent;  and  that  is*  that  an  onoonstito- 
tionat  law  is  no  law.  Bat  it  is  no  law  to  the 
PresideDt,  it  is  ao  law  to  the  Coiic;rMB,  it  is  no 
law  to  the  eourt«,  it  is  do  law  to  the  peopU, 
only  after  its  constitationaiitj  shall  have  Men 
decided  in  the  mode  aad  manner  prescribed 
by  the  Coostitulion ;  aud  tbc  gantlfiwan  wlso 
so  adroitly  handled  that  text  as  it  oane  from 
the  mighty  brain  of  Marshall,  lcne«r  it  to  be  the 
rule  governing  the  case  iustas  well  asaoTbedy 
else  hiiowa  it.  It  is  a  law  until  it  shall  have 
been  reversed.  It  has  not  been  reversed.  To 
assume  any  other  positioa  woald  be  to  sabject 
the  country  at  onee  to  anarchy,  because,  a*  I 
may  hare  occasion  to  say  in  the  pr«crass  of 
this  argument,  the  humblest  oitiMn  in  the  land 
is  as  muoh  entitled  to  the  impunity  which  that 
proposition  brinn  as  is  the  PreudaM  of  the 
United  States.  It  does  not  result,  however, 
that  the  humblest  citiaea  of  the  land,  i«  bis 
cabin  upon  your  western-  frontier,  through 
whose  torn  thatch  the  wintry  rains  come  down, 
and  through  whose  broken  walls  the  winds  blow 
at  pleasure,  is  at  liberty  to  defy  the  law  upon 
the  hypothesis  that  it  is  uneoaetitutieiMkl  and 
to  decide  it  ia  advaaoe.  The  same  rule  applies 
to  your  President.  Your  Coastitittioa  k  «e 
Mspectsr  of  persona. 

Is,  then,  this  law  eoestitntiona),  is  it  valid, 
aad  did  the  Presideat  intend  to  violate  its  pro- 
visions? Ssaators,  I  said  before  that  the  rale 
of  the  common  law  and  the  common  asMe  of 
mankind  is,  that  whenever  a  man  does  mm  un- 
lawful act,  himself  being  a  rational,  istelli- 
geot,  raspoasible  agent,  he  intends  preeiseiy 
what  be  dees,  and  there  ie  an  end  to  all  fur- 
ther controversy.  It  sometimes  hiuppens,  hew- 
ever,  because  tn  the  dfvovideoee  o?  Qod  tmth 
is  stronger  than  falseaood — it  is  liaked  to  the 
Aloiighiy,  aad  partakes  in  some  sortef  Us 
omuipotenee — that  a  guilty  eoneeience  eome- 
tinses  makes  confessions  and  thereby  eonttib- 
u  tea  to  the  vindication  of  violated  Uw  mm!  the 
administration  of  justice  between  man  and  man 
in  snpport  of  the  rights  of  an  outraged  and ' 
violated  people.  So  it  hae  happen^.  Sea- 
ol-ors,  to  the  accused  at  your  bar.  The  Prest- 
dent  of  the  United  States  was  ao  exoeptiea  to 
that  rule  that  murder  will  oat.  He  eonld  aot 
keep  his  secret.  It  possessed  him:  it  con-' 
trolled  his  atteranees,  aad  it  pompeiled  hies, 
in  apite  of  himself,  to  stammer  oat  his  guilty 
parpose  aud  his  guilty  intent,  aad  thare^ 
•Uence  the  tongue  of  eveiy  adveoate  in  this 
Cfa»nil>er  and  of  every  advooate  otttaide  of 
thia  Chamber  who  undertakes  to  ezense  bias 
OD  the  ground  that  he  did  not  intend  the 
BAcessary  cossaqoenees  of  his  own  aet.  He 
did  intend  them  and  he  oonfeeses  it. 

And  now  I  ask  the  Senate  to  note  what  is 
recorded  on  page  234  in  the  record,  in  his  1^ 
t«r  to  Oeaeial  Grant,  and  see  what  beeomes 
qf  this  pretenae  that  the  latent  is  not  proved ) 
that  he  did  not  intend  to  vMate  the  law ;  Utat 
he  did  not  intend,  in  defiance  of  the  express 
words  of  the  law,  which  are  that  the  Seeiatary 
ahiUl  forthwith  resume  the  fonetioM  of  his 
office  in  the  event  that  the  Senate  shall  ne»- 
concur  in  the  saspeogioe,  and  notify  the  Secre- 
tary of  the  iact  of  noa-coaoarreaee,  all  of 
which  appears  on  yoor  record,  t»  prevent  the 
Secretary  from  so  sssumiag  his  office.  The 
Preaideut,  ia  his  letter  to  GUikeral  Qraat  of 
February  10, 1868,  to  be  found  oa  page  384 
of  the  record,  says : 

**  Hist  of  sIl.TO*  hen  admK  that  from  ths  v«n 
besinniogof  what  yoa  tent 'the  wkolo  kUt«r]r'  of 

four  connection  with  Mr.  Stanton'a  stupenaioo.  you 
otended  to  eircnmvont  the  President.  It  wns  to 
«arr7  out  tliat  inteat  that  you  aocepted  the  aapatet- 
ment.  This  was  in  your  mind  at  the  timeof  iroar 
jwiceptanco.  It  was  not,  then,  in  obedience  to  the 
nrder  of  your  auperlor,  aa  has  heretofore  been  anp- 


Moaed,  th«tyoa,M>uiiied  thedatleeoftbeaffiee.  Ym 
Itmew  it  wot  thePnnihml'tjmroMt  ta  prcttftHr.Stamr 
lom/rom  rautnMgtht  dffUx  of  Secrtlarv  of  War," 


How  could  be  know  it  if  that  ■^mt  not  the 
President's  purpose  7  It  would  be,  it  seems  to 
■ne,  and  I  say  it  with  all  reverence,  beyond  the 
power  of  Omnipotent  itself  to  know  a  tluag 


that  waa  net  to  be  at  all,  and  eei^  net  b«  aay 
possibility  be,  and  did  not  exist.  "  Yea  knew 
It  was  the  Presideat's  pui^se  to  prevent  Mr. 
Stanton  from  resumieg  the  office  of  Secretary 
of  War."  And  what  says  the  law?  That  it 
shall  be  the  daty  of  the  suspended  Secretary, 
if  the  Senate  shall  aon-concur  in  the  suspen- 
sion, ' '  forthwith  to  resume  the  fuaotioBs  of  the 
office."  And  yet  the  Senate  are  to  be  told 
here  that  we  must  prove  intent  1  Well,  we  have 
proved  it;  and  what  more  are  we  to  prove 
oefora  this  man  is  to  be  convicted  and  the 
people  justified  in  the  judgraeot  of  their  own 
Senators  7  He  says  to  Qeoeral  Graut  in  this 
letter,  "  It  was  my  purpose,  and  you  knew  it, 
to  prevent  Mr.  Stanton  from  resuming  ibe 
functions  of  his  office." 

I  give  him  thebenefitof  bis  whole  eonfessioa. 
There  is  nothing  in  this  stammering  utteraaee 
of  thia  viohUor  of  oaths  and  violator  of  Con- 
stitutions nod  violator  of  laws,  that  caa  help 
him  either  before  this  tribunal  or  any  other  tri- 
bunal constituted  as  this  is  of  just  aad  upright 
men.    He  says  further  on : 

"Ton  knew  the  Pr«ident  was  anwilliM  t» least 
the  oA«e  with  soy  one  who  would  not,  by  boldint  It, 

oompol  Mr.  Stanton  to  resort  to  the  courts." 

And  he  knew  as  well  as  he  koew  anything, 
that  if  heprevented  Mr.  Stanton  from  resum-. 
ing  the  office,  Mr.  Stanton  could  no  more  con- 
teat  that  question  in  your  courts  of  justice  than 
can  the  unborn ;  and  the  man  who  does  not 
know  it  ought  to  be  turned  out  of  the  office 
that  be  disgraces  and  dishonors  for  natural 
stupidity.  He  has  abused  the  powers  that 
have  been  given  biin.  A  man  wlio  has  sense 
enough  to  find  his  way  to  the  Capitol  ought  to 
have  sense  enough  to  know  that.  Aud  yet 
this  defense  goes  on  here  and  the  people  are 
mocked  and  insulted  day  by  day  by  this  pre- 
tense that  we  are  persecuting  an  iunoccntman, 
a  defender  of  the  Constitution,  a  lover  of 
justice,  a  respecter  of  oaths! 

I  have  said,  Senators,  in  the  progress  of  this 
discussion,  that  this  pre'.ense  of  the  President 
is  an  afterthought.  The  letter  which  I  have 
just  read  is  of  date,  you  remember,  February 
10,  1868,  in  which  lie  says  that  his  object  was 
to  prevent  Mr.  Stanton  from  resuming  the 
office.  Then  there  is  another  assertion^  which 
is  alto  an  afterthoaght,  that  he  wished  to  drive 
him  into  the  courts  to  test  the  validity  of  the 
law.  If  hejpreirenled  Mr.  Stanton's  resump- 
tion of  the  office  there  was  an  end  of  it,  he  never 
could  get  into  the  courts  j  and  that  question 
has  been  settled  also  in  this  country,  and  is  no 
longer  an  open  (question,  and  the  President 
knew  it.  The  question  has  been  ruled  aud  set- 
tled, as  I  stated  long  ago  in  the  progress  of  this 
controversy,  in  the  case  of  Wallace  vs.  Ander- 
son. 5  Wheaton,  291,  where  Chief  Justice  Mar- 
shall, delivering  the  opinion  of  the  court,  says : 

"A  writ  of  ffuo  warranto — " 

And  it  is  the  only  writ  by  which  the  title  to 
the  office  could  be  tested  under  your  present 
laws — 

"eould  aot  be  msintaiaed  sxeept  at  th*  iMtaaaeof 
the  GorerDsuDt,  and  as  thia  writ  was  iasaed  by  a 
private  IndirMaal  without  the  authority  of  the  Oot- 
srameat  it  Maid  aot  b«  mMtained,  wkatavar  might 
be  the  right  of  tb«  prsMoator  or  of  the  panoa  alaui- 
ing  the  office  in  auostion. 

This  high  oenrt  of  impeachment.  Senators, 
ia  the  only  tribnnnl  to  which  this  onestien eould 
by  pomibility  be  referred.  Mr.  Stanton  could 
not  bring  the  qneation  hmre ;  the  people  (oold, 
end  tke  peeple  hnte,  end  the  people  nwnityenr 
judgment. 

Senators,  I  now  ask  yon  another  question. 
How  does  the  President's  statement  thnt  it  was 
to  compel  Mr.  Stanton  to  resort  to  the  cenrts 
that  he  suspended  him  stand  with  the  pretense 
of  the  President's  answer  that  his,  the  Presi- 
dent's, only  purpose  was  to  have  die  Supreme 
Court  pass  upon  the  constitutieMtli^  of  the 
law?  A  tender  regard  this  for  the  Conetitn- 
tion.  He  said  this  was  his  only  purpose  in 
breaking  the  law,  the  validity  aiKl  the  oblign- 
tion  of  which,  in  the  most  formal  and  solemn 
manner,  he  had  recognized  by  availing  him- 
self of  ita  express  grant  to  suspend  the  head  of 


»  Pepnitaent  fiiom  Um  functions  of  his  ofiaib 
nad  to  appoint  temporarily  a  sneoessor  ana 
report  the  fact  to  the  Senate ;  and  he  now 
comes  with  his  answer  and  says  that  his  only 
purpose  was  to  test  the  validity  of  the  law  in 
the  Supreme  Court!  If  that  was  his  sole  pur- 
pose how  comes  it  that  the  President  did  not 
institute  the  proceeding?  The  Senate  will 
answer  that  question  when  they  come  to  pass 
upon  the  defense  which  the  President  has 
incorporated  in  his  plea.  How  comes  it  that 
be  did  not  institute  the  proceeding?  I  think 
if  the  venerable  Senator  from  Maryland,  [Mr. 
JoHxsoK,]  full  of  learning  as  he  is  full  of  years, 
were  to  respond  here  and  now  to  that  inquiry, 
he  would  answer :  "  Because  it  was  impossible 
for  the  President  to  institute  the  proceeding." 
Mr.  Chief  Justice,  it  is  well  known  to  every 
jurist  of  the  country,  as  the  question  stands 
and  as  the  President  leil  it,  that  there  is  no 
colorable  excuse  under  the  Constitution  and 
laws  of  this  country  for  saying  that  he  could 
institute  the  proceeding.  If  he  could  not  in- 
stitute the  proceeding,  then,  I  ask  again,  why 
insult  the  people  by  mocking  them  witli  this 
bald,  hypocritical  assertion  that  his  only  pur- 
pose in  all  he  did  was  to  institute  a  proceeding 
on  his  own  motion  in  the  Supreme  Court  of 
the  United  States  to  test  the  validity  of  the 
people's  laws?  It  is  only  another  illustration, 
snrroonded  as  the  President  is  by  gentlemen 
learned  in  the  law — and  I  cast  no  reproach 
npon  them  in  saying  it,  for  it  was  their  duty 
to  (bifend  him ;  it  was  their  duty  to  ^ring  to 
his  defbnse  all  their  experience,  ajl  dieir  learn- 
ing, and  all  those  great  gift*  of  intellect  and 
ofheart  with  which  it  has  pleased  Providence 
to  endow  them— but  at  last  it  is  only  another 
evidence  of  what  I  said  before,  that,  notwith- 
standing the  advice  and  counsel  of  his  learned 
and  accomplished  defenders,  truth  is  at  Inst 
stronger  than  falsehood,  ana  only  illnstratea 
the  grand  utterances  of  that  immortal  man  who 
in  his  blindness  meditnted  a  song  so  sublime 
and  holy  that  it  wonld  not  misbecome  the  lips 
of  those  ethereal  virtues  that  he  saw  with  thnt 
inner  eye  which  no  calamity  conid  darken  or 
obscure,  when  he  said — 

'"Who  knows  not  that  troth  ts«tron(, 
Mext  to  the  Almighty." 

The  President  simply  utters  another  fUse- 
hoed  when  he  eomes  before  the  Senate  aad 
says  that  his  purpose  in  violating  his  oath,  in 
violating  your  Constitutiou,  in  violating  yonr 
laws,  was,  that  he  might  test  the  validity  of 
the  statute  in  the  Supreme  Cottrt  of  the  United 
States,  when  he  knew  he  had  no  power  under 
the  Constitution  and  laws  to  raise  the  question 
at  all.  There  ends  that  part  of  the  defense, 
and  there  I  leave  it. 

The  written  order  for  the  removal  of  the 
Secretary  of  War  and  the  written  letter  of 
authority  for  the  appointment  of  Lorenso 
Thomas  to  the  office  of  Secretary  for  the  De- 
partment of  War  a*e  simply  written  confes- 
sions of  his  guilt  in  the  lignt  of  that  which  I 
have  already  read  from  the  record,  and  no  man 
can  gainsay  it.  I  dispose,  once  for  all,  of  this 
question  of  intent  by  a  text  that  doubtless  is 
iamiliar  to  Senators.  The  evidence  being  in 
writing  the  intent  neoessarily  results,  if  i  nm 
right  at  all  in  my  apprehension  of  this  rule  ef 
law.     I  read  from  page  16  of  S  Qreenleaf : 

"  For  tiwnsh  it  is  a  maxiia  of  law,  ■•  well  ■•  the 
dictate  of  charity,  that  every  person  ia  to  be  pre-, 
sumed  innooent  until  ho  is  proved  to  be  guilty ;  yet 
it  is  a  rata  eqaally  seand  that  vrwy  sane  parson 
nastbe  suppeaad  to  lateaA  tkatwhiah  is  tka  anU- 
nary  and  natural  conseqnenees  of  his  own  purposed 
aet.  Therefore,  'where  an  aet,  tn  titdf  indifrrcni, 
baeoiMa  erimiaal  if  dona'  with  a  partioiriar  fnteat. 


tbara  the  intent  mast  ha  proved  and  found 
where  the  aot  is  tn  tteevvniaio/nl  the  proof  of ' 
cation  or  excuse  Kes  on  the  defendant;  and. 


d:  bat 
in  fafi- 


ura  tharaai;  iba  law  implies  aarimiBal  iaiaat," 

Was  tile  act  nnlnwfot  7  If  yonr  stetote  wns 
vnKd  it  clearly  was,  tat  yoor  statote  says,  in 
the  sixth  section : 


maat  awda,  Md,  or  axereised  contniy  to  tha  pi 

visionB  of  this  aot.  and  the  makiog,  sigiiins,  seaUi 
eonnteraignlDg,  or  issuing  of  any  eommission  or  I., 
ter  of  authority  for  or  In  respaet  to  any  sneh  nnpoint- 
■MatorflapleyneBt.sbaUbiidaaaia4.aad»ran 
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'ftMhIrsd  to  be,  Wgk  iUM«m«Mi«r»;  Ittti.  apon  iHsl 
mid  ooBvietjoa  thereof,  erery  penon  Kvilty  thcradf 

^^- '  ■  dmg  $W.m  or 

years,  or  both 
T  the  coart." 

Senators,  is  it  an  unlawful  act  witUn  the 
text  of  Grecnieaf ?  That  sureW  is  an  unlawful 
act  the  doing  of  which  is  by  the  express  law 
of  the  people  declared  to  be  a  penal  offense 
punishable  by  fine  and  imprisonment  in  the 
penitentiary.  What  answer  do  the  gentlemen 
make?  How  do  they  attempt  to  escape  from 
this  provision  of  the  law?  They  say,  and  it 
did  amaze  me,  the  President  attempted  to  re- 
move the  Secretary  of  War,  but  he  did  not 
succeed.  Arc  we  to  be  told  that  thQ  man  who 
makes  an  attempt  upon  your  life  here  in  the 
District  of  Columbia,  although  if  you  are  to 
search  never  so  closely  the  statutes  of  the 
United  State's  you  would  not  find  the  offense 
definitely  defined  and  its  punishment  pre- 
scribed by  statute — are  we  to  be  told  that  be- 
cause he  did  not  succeed  in  murdering  you 
outright  he  must  go  acquit  to  try  what  suc- 
eess  he  may  have  on  another  day  and  in  another 

flace  in  accomplishing  his  pnrpose  ?  Senators, 
have  notified  you  an-eady  of  that  which  you 
do  know,  that  your  act  of  ISOlj  as  well  as  your 
act  of  1831,  declares  that  all  ofiFenses  indictable. 
at  the  common  law  committed  within  the  Dis- 
trict of  Columbia  shall  be  crimes  or  misde- 
meanors, according  to  their  grade,  and  shall 
be  indictable  and  punishable  in  the  District  of 
Columbia  in  yonr  own  courts. 

I  listened  to  the  learned  gentleman  from 
New  York  the  other  day  upon  this  point,  and 
for  the  life  of  me  (and  I  beg  his  pardon  for 
saying  it)  I  could  not  understand  what  induced 
the  gentleman  to  venture  upon  the  iutimatioD 
that  there  was  any  such  thing  possible  as  a 
defense  for  the  President  if  they  admit  the 
unlawful  attempt  to  violate  this  law  by  admit- 
ting the  order  to  be  an  unlawful  attempt.  I 
say,  with  all  respect  to  the  gentlemen,  that  it 
has  been  settled  during  the  current  century 
and  longer,  by  the  highest  courts  of  this  coun- 
try and  of  England,  that  an  attempt  to  commit 
a  misdemeanor,  whether  the  misdemeanor  be 
one  at  common  law  or  a  misdemeanor  by  stat- 
ute law,  is  itself  a  misdemeanor ;  and  in  sup- 
port of  that  I  r«ad  from  1  Husaell : 

V  An  attoBpt  to  Aoamlt  aitattttable  mSadeoiMaor, 
ii  tumuch  ioaiotablea«  an  attempt  to  commitaoom- 
mon-Iaw  misdemeanor;  for  when  an  offense  is  made 
a  misdemeanor  by  statnte,  it  is  made  so  for  all  pur- 
poses. AndthegwiaralTiitois,  that 'as  attempt  to 
commit  a  miademeanor  is  a  misdemeaaori  whether 
the  offense  is  created  by  statote,  or  was  an  onease  at 
common  law.'"^AtnteU  on  Ot'nie*,  p.  84. 

I  should  like  to  see  some  authoritative  view 
'brought  into  this  Senate  to  contradict  that  rule. 
It  is  common  law  as  well'  as  common  sense. 
But,  further,  what  use  is  there  for  raising  a 
question  of  thi4  nature  when  the  further  pro- 
vision of  the  statute  is  that — 

"The  ■atint.  aisoinfi  saalinc,  oAanteraigaiiis,  or 
issoinc  of  any  eommission  or  letter  of  authority  for 
or  in  respect  to  any  such  appointment  or  employ- 
■Mtshall  bodeamed.aDdareherebydeelaiedtoDe, 
kiah  misdemeanon." 

The  inning  of  tiie  order,  the  issuing  of  the 
letter  of  authority  of  and  concerning  the  ap- 
neintnent  is,  by  the  express  words  of  your 
law,  made  a  high  a<lM«me«noT.  Who  is  there 
to  ebriienge  this  here  or  anywhere?  What 
■Bswerhae  been  lp«4e  to  it?  Wht^  answer 
can  be  made  to  iVi  None,  Senators,  none. 
When  the  words  of  a  statnte  ar*  plain  there  is 
an  eml  t«  all  controversy ;  and  in  this,  as  in 
every  other  part  of  this  discassion  touching 
the  written  laws  of  the  land,  I  stand  upon  that 
accepted  c>n«n  of  ooMtmetion  cited  by  the 
Attorney  Oeneral  in  his  defense  of  the  Presi- 
dent last  week,  when  he  said  "  offeet  must  be 
9*eB  to  evaiy  word  of  tbe.writtea  laar."  Let 
.effect  be  ^pvea  to  the  words. that  "  every  latter 
of  authonty"  shall  be  a  high  misdeDeanor. 
het  effect  be  given  to  the  statute  that  every 
eommission  iasoed  and  every  order  madeaffeot- 
Ing  or  referring  to  the  matter  of  the  employ- 
ment in  the  efioce  shall  be  •  high  misdemeanor. 
]iet  the.8siiake  ]hmb  upon  it.'    I  have  nothing 


fltrtker  to  say abottlit.  I  hate  diecharged  ray 
duty,  my  whole  dniy. 

The  question  now  remains,  and  the  only 
question  that  now  reraains,  is  ih^  teHmre^f- 
office  act  valid  f  If  it  is,  whatever  gentlemen 
may  say  about  the  first  article,  there  is  no  man 
but  knows  that  under  Ae  second  and  third  and 
eighth  artielee,  bf  issninr  the  letter  of  author- 
ity in-  the  very  wwds  of  this  statute,  and  in  the 
vety  light  of  his  oim  letter,  which  I  have  read 
just  now  in  the  hearing  of  the  Senate,  fts  to 
his  intent  and  pnrpose,  ne  is  guilty  of  a  high 
misdemeanor.  No  matter  what  may  be  said 
about  the  first  article,  he  did  issue  the  letter  of 
authority  whfoh  is  set  forth  in  the  second 
article,  and  he  has  written  it  down  in  bis  letter 
of  the  10th  of  February,  that  his  otrject  and 
pnrpose  was  to  violate  ttiat  very  law,  and  to 
prevent  the  Secretary  of  War  fifom  resuming 
the  functions  of  the  office,  althongh  the  law 
eays  h«  shall  forthwith  resume  the  functions 
of  the  office  in  case  the  Senate  shall  non-concur 
in  his  snspension.  And  yet  gentlemen  haggle 
here  about  this  question  as  if  it  were  an  open 
qoestion.  It  is  not  on  open  qoestioB.  It  is  a 
settled,  closed  question  at  this  hour  in  the 
jadgment  of  every  enlightened,  intelligent  man 
who  has  had  access  to  yonr  record  in  this 
'  country,  and  it  is  useless  and  worse  than  use- 
less to  waste  time  upon  it. 

The  question  now  is :  is  yonr  act  valid,  is  it 
constitutional?  Senators,  I  ought  to  consider 
that  question  closed ;  I  ought  to  assume  that 
the  Congress  of  the  United  States  who  passed 
the  act  will  abide  by  it.  They  acted  upon  the 
responsibility  of  their  oaths.  Theyaited  under 
the  limitations  of  the  Constitntion.  The  Thirty- 
Ninth  Congress,  not  unmindful,  I  trust,  of 
their  obligations,  and  not  incapable  of  auly 
considering  the  grants  and  limitations  of  the 
Constitution,  passed  this  law  because,  first,  they 
deemed  that  it  was  authorized  by  the  Constitu- 
tion, and  because,  second,  tbey  deemed  that  its 
enactment  was  necessary — that  is  the  word  of 
the  Constitution  itself — to  the  public  welfare 
and  the  public  interest  They  sent  it,  in 
obedience  to  the  requirements  of  the  Consti- 
tution, to  the  President  for  his  approval.  The 
President,  in  the  exercise  of  his  power  and  bis 
right  under  the  Constitution,  considered  it  and 
returned  it  to  the  House  in  which  it  had  origin- 
ated with  his  objections.  When  he  had  done 
this  we  claim,  and,  in  claiming  it,  we  stand 
upon  the  traditions  of  the  country,  that  all  his 
power  over  the  question  of  the_  validity  of  this 
taw  terminated.  He  returned  it  to  the  House 
with  his  objections. .  He  suggested  that  it  was 
unconstitutional.  The  Senate  and  the  House 
reconsidered  it,  in  obedience  to  the  Constitu- 
tion, in  the  light  of  the  President's  objections, 
and  by  a  two-thirds  vote  under  the  obligation 
of  their  oaths  reenacted  the  bill  into  a  law; 
and,  in  the  words  of  the  Constitution,  it  there- 
by became  a  law,  a  law  for  the  President,  and 
it  win  for  ever  remain  a  law  until  it  is  repealed 
by  the  law-making  power  or  reversed  by  the 
courts  having  jurisdiction. 

And  now,  what  takes  place?  These  gentle- 
men come  before  the  Senate  with  their  answer 
and  teH  the  Senate  that  it  is  unconstitutional. 
They  ask  the  Senate,  in  other  words,  to  change 
their  record ;  ask  to  have  this  Jonmai  reaid 
hereafter  at  the  opening  of  the  court.  "  The 
people  of  Ae  United  States  agtnnstthe  Senate 
and  House  of  Representatives,  charged  wit* 
Ugh  erimee  and  misdemeanors  in  this,  that  in 
disregard  of  the  Constitution,  in  disregard  of 
their  oath  of  office,  tiiey  did  enact  a  certain 
law  entitled  'An  act  to  regalate  the  tenure  of 
certain  civil  offices'  to  the  hurt  and  injury  of 
the  American  people,  and  were  thereby  gnilty 
of  high  crimes  and  misdemeanors  in  office." 
Senators,  we  have  had  our  lessons  here  upon 
efcarity  in  flie  progress  of  this  trial,  btrt  really 
it  does  seem  to  me  that  this  would  be  a  strettm 
of  that  charity  which  requiresyontogive  away 
yonr  coal.  I  never  knew  before  that  it  went 
beyond  yodr  enter  garments,  yonr  bread,  the 
money  in  yonr  purse ;  but  it  seems  yon  are  to 
raahea  voluBtarysurrenderof  yonrgoodname, 


xit  yoar  chkroeter,  your  eonselenee,  in  order 
to  aceomodote  this  accused  and  gmlty  culprit, 
and  say  after  all  that  it  is  not  the  President  of 
the  United  States  that  is  impeached,  it  is  the 
Senate  tkat  is  sitting  in  jndg;ment  apon  him  ; 
and  now  we  will  aceomraodate  tiiis  poor  nn- 
fertuaate  by  making  a  clean  breast  of  it,  and 
making  a  confemlon  before  gods  and  men  that 
ire  vieM»d  ovr  oiwn  oMtbs,  that-we  violated  the 
Comtitotipa  of  the  eoontry,  in  that  we  did  enact 
into  a  law,  despite  the  President's  veto  to  the 
contrary,  a  certain  act  entitled  "  An  act  to 
regelate  the  tentn-e  of  certain  civil  ofllces," 
passed  March  8,  1867 1 

When  it  comes  to  tint,  it  is  not  formefe 
say  what  becomes  of  the  Senate.  There  is  a 
power  to  gibbet  us  all  in  eternal  infamy  for 
making  up  recbrds  of  this  kind  deliberately  to 
the  injury  of  the  rights  of  a  whole  people,  and 
to  the  disfaontn-  and  shame  and  disgrace  of  bn- 
man  nature  itself.  And  yet  the  qaesfion  is 
made  here,  and  the  truth  is  it  had  to  be  mode, 
it  is  in  the  anmrer,  that  the  law  is  nneonstitn- 
tional.  If  the  law  be  valid  the  President  is 
guilty,  and  there  is  no  escape  ibr  bim.  It  is 
needful  to  moke  the  issne,  and  having  node 
it,  it  is  needAtt  that  the  Senate  decide  it.  If 
tbey  decide  that  the  law  is  constttntiomd 
there  Is  Uie  emi  of  it.  They  have  decided  it 
three  times.  They  decided  it  when  they  first 
passed  the  law.  They  decided  it  when  they  re- 
enacted  it  over  the  Presi^tent's  veto.  They  d» 
cMed  it  again,  as  It  was  their  duty  to  decide  it, 
whev  be  sent  his  message  to  them  on  the  21st  of 
Febnrary,  1868,  telling  them  that  he  bod  vio- 
lated anid  defied  its  provisions,  that  he  had 
disreeavded  their  action ;  It  was  their  dntr  to 
decim  it.  The  Senate  need  no  apology,  and 
I  am  sure  will  never  ofibr  any  apoloCT  to  any 
man  in  this  liie  or  to  any  set  of  men  for  what 
they  did  on  that  occasion.  What  I  The  Pres- 
ident of  the  United  StMes  t»  ddifcerately  vio- 
late the  hfiw  of  the  United  States,  to  disregard 
the  solemn  action  of  the  Senate,  to  treat  with 
contempt  the  notiee  that  the  Senate  had  served 
upon  him  in  accordance  with  the  law,  and  send 
a  message  to  them,  deliberoteljr  insulting  them 
in  their  own  Chamber  by  telling  them,  in  so 
many  words,  "  I  have  received  yonr  notice ;  I 
knew  yon  have  noft-eoncurred  in  the  saspen- 
sien  of  the  Secretary  Of  War ;  I  vros  wHKng  to 
ootSperate  with  yon ;  and  without  regard  to  the 
law,  witbOBt  the  slightest  evidence  that  the 
Secretary  of  War  was  in  any  sense  dtsqoalified, 
ivfthoat  toeelighteat  evidence  that  he  was  gnil^ 
of  a  misdemeaBOr  or  crime,  as  required  I9 
your  statnte,  I  suspended  hi ra,  agreeing  all  the 
while,  if  you  concnrred  with  me^  and  thereby 
east  reproaoh  and  diebonor  nnjastty  npon  a 
fiuthful  officer  and  vietated  as  well  yonr  own 
oaths  and -the  law  of  your  eonntry,  well  and 
good ;  I  should  stana  with  yon ;  we  wonid 
strike  hands  together." 

Bat,  sirs,  you  have  seen  fit  to  have  regard  to 
yMr  oaths ;  yon  hove  seen  fit  to  act  in  some 
sense  np  to  the  ehoracter  of  that  grand  mna 
who  illustrated  the  glory  and  dignity  which 
sometimes  isvoochsafM  to  this  poor  hnman 
nature  of  oon  when  be  was  asked  to  viohrte 
t^  most  holy  law  by  eating  forindden  food, 
when  he  answered  no.  Well,  seemingly  do 
it,  fbr  sareAy  tliey  will  put  you  to  death.  He 
oaewered  a^n,  "  No,  tor  that  wonId  bring  a 
stain  and  dishonor  n^tini  my  gray  haara;  tue 
me  to  the  torture ;  take  me  to  tne  torture  V 
The  Senate,  mindful  «f  tike  obligations  of  dieir 
oaths,  careless  of  the  influence  of  power  and 
position  toachiag  this  qaestien,  when  tlie  mes- 
sage of  the  President  came  to  them  that  he 
had  deliberately  violated  yonr  law  and  defiantly 
dMlleoged  you  to  moke  answer,  did  m^e 
ans^rer,  as  it  was  your  duty  under  yonr  ootlis 
and  to  that  great  people  who  commissioned 
you,  "Sir,  the  thing  which  yon  have  doaeia 
not  warranted  by  the  Constitation  and  laws  of 
yonr  country." 

And  this.  Senators,  is  my  answer  to  titia 
efaai^e-of  hate-  in  the  prosecntion  of  this  im- 
peachment. The  Representatives'  of  the  pee- 
fie,  and  all  others  who  thoogbtit  irorth  -nH^ 
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to  notic*  DDj  own  (xfficisl  condoot  tonchiaK  thii 
natter  of  impeacliment, know  well  that  Ikept 
myself  back,  and  endeavored  to  keep  others 
back  fro  01  rushing  madly  on  to  thia  conflict 
between  the  people  and  taeir  President.  The 
Senate,  also  acting  in  the  same  spirit,  gave  him 
this  notice  that  he  might  retrace  bia  steps  and 
thereby  save  the  institutions  of  the  country  the 
peril  of  this  great  shock.  But  no;  it  was  need- 
ful that  be  should  illustrate  the  old  Pagan  rule, 
"  Whom  the  gods  would  destroy  they  first 
make  mad." 

I  return  to  the  question  of  the  validity  of 
this  law,  with  the  simple  statement  that  by  the 
text  of  the  Constitution,  as  I  have  already  read 
it  in  the  hearing  of  the  Senate,  it  is  provided 
that  all  appoiutroeiits  not  otherwise  provided 
for  in  the  Constitution  shall  be  made  by  and 
with  the  advice  and  consent  of  the  Senate.  It 
Qecessaril^  results,  as  Mr.  Webster  said,  from 
ibis  provision  that  the  removing  power  is  in- 
cident to  the  appoiatiux  power  unless  other- 
wise provided  by  law.  f  have  shown  to  the 
Senate  that  this  removing  power  has  never 
been  otherwise  exercised,  from  the  First  Con- 
gress to  this  hour,  except  in  obedience  to  the 
express  provisions  of  law ;  that  the  ac^  of 
1789  authorized  the  removal,  that  the  act  of 
1T05  authorized  the  temporary  appoiutuient. 
I  add  further  that  I  have  argued  in  the  presence 
of  the  Senate  the  effect  of  that  provision  of  the 
Constitution  that  the  President    shall  have 

Sower  to  fill  r^t^W  vacancies  which  may  happen 
urin^  the  recess  of  the  Senate  by  granting 
oommiasions  which  shall  expire  at  the  end  of 
their  next  session,  which  by.  necessary  impli- 
eation  means,  and  means  nothing  else,  that 
he  shall  not  create  vacauciesj  without  the 
authority  of  law,  during  the  session  of  the  Sen- 
ate, and  fill  them  at  his  pleasure  without  the 
consent  of  the  Senate. 

I  have  but  one  word  further  to  add  in  sapp«rt 
of  the  oonstitBtionality  of  this  law,  and  that  is 
the  express  grant  of  the  Constitution  itself  that 
tbe  Congress  shall  have  power  "to  make  all 
laws  which  shati  be  aecoawy  and  proper," 
mteipntine  tintt  word  "pre per' '  in  tbe  iani|oage 
of  lurshaltkioisalf,  in  the-greateaas  of  MoCol- 
locdt  tWi  Matylaod,  as  being  "ada]>ted  to," 
"shall  have  power  to  make  all  lawa  naoeaaary 
ahd adaptad  toawrfingintoaaeaation"  "all" 
die  "powers  vested  by  this  Constitution  in  tbe 
Govemment  of  the  United  States  or  to  any 
department  or  officer  theraof."  I  think  that 
grant  of  power  is  plain  enough,  and  clear 
enough  to  sanction  the  enactment  of  the  tenure- 
of-oQice  act,  even  admitting,  if  ^ou  please,  that 
the  power  of  removal  and  appomtment,  subject 
to  the  law  of  Congress,  was  conferted  upon  the 
President,  which  I  deny,  there  is  a  grant  of 
power  that  the  Congress  may  pass  all  laws 
necessary  and  proper  to  regulate  every  power 
granted  under  this  Constitution  to  every  officer 
thereof.  Is  the  President  of  the  United  States 
"an  officer  thereof?"  I  do  not  stop,  Senators, 
to  argue  the  proposition  further,  but  refer  to 
an  authority  in  4  Webster's  Works,  109,  in 
which  he  recognized  the  same  principle,  moat 
distinctly  and  clearly,  that  it  is  competent  for 
the  Congress  of  the  United  States  to  regulate 
this  very  question  by  law ;  and  I  add  that  the 
Congresses  of  the  United  States,  from  the  First 
Congress  to  this  hour,  liave  approved  the  same 
thing  by  their  legislation.  1  hat  is  all  there  is 
of  that  question.  Tbe  law,  I  take  it,  is  valid 
enx>n^h,  and  will  remain  valid  forever,  if  its 
validity  is  to  depend  upon  a  judgment  of  re- 
versal by  the  Senate  that  twice  passe^  it  under 
tlie  solemn  obligations  of  their  oaths. 

Something  has  been  said  here  about  a  con- 
tSniied  practice  of  eighty  years.  I  have  said 
enough  on  that  subject,  I  think,  to  answer, 
fully  answer,  all  that  was  said  by  the  learned 
counsel  for  the  President.  I  have  shown  that 
the  act  of  1789,  by  the  interpretation  and  con- 
struction of  one  of  the  first  men  of  America, 
Mr.  Webster,  did  really  by  direct  operation 
separate  the  removing  from  the  appointing 
power  and  was  itself  a  grant  of  power.  I  have 
snid  already,  and  have  shown  to  the  Senate, 
that' the  Constitution  confers  that  power  upoa 


tb«  Seaat*.  Thep  there  is  no  practice  of 
eighty  years  adverse  to  thia  temire-of-ofiice 
act ;  so  that  I  need  say  no  furtlBr  word  on 
that  snbject,  but  leave  it  there. 

All  the  acts  from  1789  down  to  1867  bear 
witness  of  one  thijig,  and  that  is  that  the  Con- 
gress of  the  United  States  have  full  power 
under  the  Constitution  by  law  to  confer  upon 
the  President  the  power  of  temporary  or  per- 
manent removal  or  withhold  it.  That  is  pre- 
cisely what  they  establish,  and  I  stand  upon  it 
here  as  a  Representative  of  tbe'^>eople,  prose- 
cuting for  the  people  theso  articles  of  impeach- 
ment, and  dechire  here,  this  day,  apoa  my 
eon  science,  and  risk  what  reputation  I  may 
have  in  this  world  upon  the  assertion  that  the 
whole  legialalioiv  of  thia  country  from  1789  to 
1807  togewer,  bears  one  common  testimoDy  to 
the  power  eS  the  Cougress  to  regnlale  by  ku* 
tbe  removal  and  appeintsient  of  all  officers 
within  tbe  general  limitation  of  the  Coostito- 
Uon  of  tbe  eaperviaory  power  of  the  Senate. 
Why,  the  aot  of  1-789,  as  Webster  said,  cos- 
ferred  opontho  President  tbe  power  of  removal 
and  thereby  separated  it  from  the  power  of 
appointsaeot  of  whtefa  it  was  a  necessary  inei- 
dent  and  subjected  this  eoan  try  to  great  abases. 
The  aot  of  1795,  on  the  other  hand,  gave  him 
power  to  Sl^e  eertaia  temporary  appoint-- 
ments,  limited,  howev»',  to  six  montliB  for  any 
ooe  vacancy,  thereby  showing  that  it  was  no 
power  under  the  Constitution  and  beyond  the 
limitations  and  the  restriotions  of  law. 

Th«  act  of  18C8  limited  and  restricted  him 
to  certain  heads  of  Deportments  and  other 
officials  of  the  Qovernment,  asdid  also  the  aot 
of  1789.  If  tbe  President  of  the  United  States 
has  this  power  by  force  of  the  Constitation, 
independent  of  law,  pray  tell  me,  Senators, 
how  it  comes  that  the  act  of  178U  limited  and 
restricted  hira  to  the  chief  derk  of  that  Do- 
parlatent,  how  it  comes  that  tbe  ast  of  1796 
limited  and  restricted  him  to  the  period  of  six 
months  only,  &r  any  one  vaeaaoy?  If,  as  is 
claimed  in  this  answer,  ha  had  the  power  of 
indefinite  renoval  and  therefore  tbe  power  of 
indefinite  appointment,  how  comes  it  that  the 
aot  of  1863  lunit^  him  to  certain  officials  of 
tbe  GoverMBent  and  did  not  leave  him  at  lib- 
erty to  choose  from  the  bodv  of  tbe  people.  I 
waste  no  farther  words  on  the  subject.  I  con- 
sider the  question  fully  closed  and  settled.  All 
the  legidation  shows  the  power  of  the  Presi- 
dent to  be  sttlqect  to  the  limitations  of  the 
Constitution  and  subject  to  the  farther  limita- 
tion of  such  enactments  as  the  Congress  may 
make,  which  enactments  must  bind  him,  as 
they  bind  everybody  else,  whether  he  approves 
them  or  not,  nutil  they  shall  have  been  duly 
reversed  by  die  courts  of  the  United  States  or 
rcfiealed  by  .the  people's  Bepresentatives  in 
Congress  assembled. 

I  may  be  pardonod,  Senator^,  having  gone 
over  hastily  in  this  way  thejtenenl  facts  in 
this  case,  for  saying  that  the  President's  decla- 
iBtieas  are  here  interposed  to  shield  him  from 
his  manifest  guilt  under  the  first  three,  the 
eighth,  and  the  eleventh  articles  in  this  matter 
of  Kemoval  and  appointment  during  the  session 
of  tbe  Senate.  These  declarations  of  the  Pres- 
ident are  declarations  after  the  ihct.  Most  of 
them  were  exolnded  bf*%M^6enato,  and  most 
properly,  in  my  judgment,  excladed  by  the 
Senate.  Some  of  them  were  admitted.  I  do 
Dot  regret  it.  It  shows  that  the  Senttto  were 
willing  even  to  resolve  a  doubtful  question,  or, 
if  it  were  not  a  douhtlnl  question,  to  relax  the 
rales  of  evidence  in-  the  exercise  of  their  dis- 
owtion,  to  -see  what  explanation  the  Chief 
Executive  could  possibly  give  for  his  con- 
dlKt,  and  mikm  him,  contrary  to  all  the  rule^ 
of  evidenoe,  to  be  a  witness  in  his  own  case, 
and  that,  too,  not  under  the  obligations  of  an 
oatb.  They  introduced  his  dedsrations.  They 
aoount  to  no  more  than  that  to  which  I  have 
n^nrred  already,  that  H  wm  his  pnrpose  in 
violating  the  law  to  really  test  its  Validity  in 
the  courts,  whenever,  of  course,  [te  got  ready 
to  test  it.  That  is  all  there  was  of  them. 
There  was  nothing  more  of  the  declai»tioDs  of 
the  President  as  introduced  bj  him  in  this 


triaL  If  that  can  be  any  pofsiUe  excuse  in 
the  light  of  the  fact  to  which  I  have  befoM 
referred,  that  it  was  simply  impossible  for  him 
to  test  the  question  in  the  courU  in  the  form 
in  which  he  himself  put  the  question,  there  is 
an  end  of  it.  There  is  no  use  in  pressing  th« 
matter  any  further,  and  I  dismiss  it  with  thia 
additional  remark,  that  he  had  no  right,  no 
colorable  right,  to  challenge  in  that  w»y  tbe 
laws  of  a  free  people  and  suspend  UiMr  execu* 
tion  until  it  should  suit  his  pleasure  to  test 
their  validity  in  the  court*  of  justice. 

But,  Senators,  what  more  is  there  7  He  ia 
charged  here  with  conspiracy,  and  oonspiraoy 
is  proved  upon  him  by  his  letter  of  authority  to 
Thomas  and  Thomas's  acceptance  under  biv 
own  hand,  both  of  which  papers  are  before  the 
Senate  and  iueyidence,  Whatisa  conspiracy? 
A  simple  agreement  between  two  or  more  per- 
sons to  do.  an  unlawful  act,  either  with  or  with- 
out force,  and  the  offense  is  complete  tiw 
moment  the  agreement  is  entered  into.  That 
is  to  say,  the  moment  the  mind  of  each  assents 
to  the  guilty  proposition  to  do  an  unlawful  act, 
eowepiibcy  is  eoaiplete,  and  the  parties  aire 
then  and  there  guilty  of  a  misdemeanor.  It  is 
a  misdemeanor  at  the  common  law;  it  is 
a  Biisdeateaaor  ander  the  aot  of  1861 ;  it  is  a 
misdemeanor  under  the  act  of  1881.  It  is  a 
misdemeanor  for  which  Andrew  Johnson  and 
Loretwo  Thomas  are  beith  indictable  after  this 
preeeeding  shall  have  closed;  aad  is  is  a  tais- 
demeoDor  an  iodiotoeat  for  which  would  be 
worth  no  moK  than  the  paper  upon  whicb  it 
would  be  written  until  after  tiiis  impeacbment 
shall  have  elosed  and  the  Senate  shall  h»v4 
pronounced  the  righteous  judgment  of  gnilty 
npou  this  ofiander  of  your  laws,  and  for  a  very 
simple  reason. 

Senators,  it  ie  written  in  your  Constitution 
that  the  President  shall  have  power  to  grant 
■MMriaives  and  posdons  for  all — not  letne,  but 
OM— ofienses  against  the  United  States  save  in 
eases  of  impeftchmeot.  IndictLorenio  Thomas 
to-morrow  for  his  misdemeanor  in  that  he  ooB- 
spired  with  Andrew  Johnson  to  violate  the  law 
of  the  United  States,  in  that  he  conspired  with 
him  to  prevent,  contrary  to  the  "act  to  reg«- 
late  the  tennre  of  certain  ci-vil  offices,"  Edwin 
M.  Stanton  from  forthwith  resuming  the  func- 
tioBS  of  hb  office  apon  the  refusal  of  the  Sen- 
ate to  eoncnr  in  his  suspension ;  and  all  that 
is  wantiftg  is  &r  Aitdrew  Johnson,  with  a  mere 
wave  of  his  hand,  to  issue  a  general  j>ardoa 
and  dismiss  the  proceeding.  X  say  agun  this 
is  the  tribunal  of  the  people*  in  which  to  try 
this  great  offender,  this  violator  of  oaths,  of 
the  Constitution,  and  of  the  laws. 

Say  thegentlemen,  that  iaavery  little  offense  ; 
yoa  mighKforgivo'that.  The  pardoning  power 
does  not  happen  to  be  conterred  upon  the 
Senate,  and  this  tender  and  tearful  appeal  to  ° 
the  Senate  on  tbe  ground  of  its  being  a  little 
thing  does  not  amount  to  very  much.  But,  say 
the  gentlemen,  you  have  also  charged  him. 
under  the  act  of  !861j  with  having  conspired 
with  Lorenzo  Thomas,  in  the  one  count  by  foroe, 
in  the  other  by  threatand  intimidation,  toworis 
out  the  same  result^  to  prevent  the  ezecotion 
of  the  laws  and  to  violate  their  provisions.  So 
ve  have,  and  we  say  that  he  is  clearly  proved 
eoilty.  How?  By  the  confession  chiefly  of 
nis  ooconspiiator.  1  have  said  the  conspiracy 
is  estid^lisaed  by  the  written  letter  oi'aatboriqr 
and  by  the  written  acceptance  of  that  letter  of 
authority  by  Thomas.  The  conspiracy  is  es- 
tablished, and  the  conspiracy  being  established, 
I  say  that  the  declarations  of  his  coconspirator, 
made  in  the  prosecution  of  tbe  common  design, 
ace  evidence  against  thren  both.  And  ia  sap- 
port  of  that  1  refer  the  Senate  to  the  case  of 
the  United  States  w.  Cole,  5  McL«ae's  United 
States  Cireuit  Court  tti^wrte? 

"  Where  prima  facie  evidencs  baa  been  (tven  of  a 
oombination  the  aala  or  coot'eniuRs  ol'  one  are  ovi- 
dcnce  uguintit  all."  •  •  •  •  "XtUreuou- 
ablo  that  wbex««  body  of  man  osaume  ttie  attribute 
•  rindtvidualUy,  wucLbcr  for  eainmercial  business  or 
for  the  douiniHltja  ot  a  srino,  that  ths  assoeiation 
■bottid  b«  boaud  by  tbe  sots  «t  ona  ef  its  luembeia 
in  oanyias  out  (he  deaign." 


Yon  have  the  testimony  of  the 
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Ais  coconapintor.  He  was  conyeraing  with 
ftienda ;  ana  it  is  for  the  Senate  to  determine 
whether  he  WHS  not  invoking  the  aid  of  friehds 
in  the  prosecation  of  this  common  design.  He 
told  one  friend  tiiat  in  two  or  three  days  he 
woald  kick  the  Secretary  of  War  out  j  he  told 
that  other  friend,  Dr.  Bcrlbioh,  who  visited  his 
house,  to  come  ap  on  to-morrow  morning,  "and 
if  the  doors  are  closed  I  will  break  them  down. " 
It  was  inviting  a  friend  of  his  own  to  be  there, 
rn  case  of  need,  to  render  him  assistance  and 
cooperation.  There  is  something  further,  how- 
ever, in  this  evidence  of  the  purpose  to  employ 
force.  In  the  examination  (page  440  Impeach- 
ment Record)  of  this  coconspirator  he  is  asked 
in  regard  to  the  papers  of  the  Department : 

"Did  y«a  afterward  hit  upon  a  aoheme  byWhtoh 
yon  raignt  set  pouctsion  of  the  paiMn  wtthoot  (et- 
Unc  poaaeiBion  of  the  bniUUncI 
Anticer.  Yes,  fir. 

"  Quation.  And  that  was  by  gettlns  an  oraer  of 
OwteralOrmt? 

*' Anrntetr,  Yea 

"  Mr.  Starts.    He  has  not  stated  whiit  it  was. 

"  By  Mr.  Manager  BrrLSR : 

''QuuHom,  Did  you  write  saoh  an  orderT 

"Antvr,  I  wrote  the  draft  of  a  letter;  yes,  and 
fare  it  to  too  President. 

*'  Q^ettion.  Did  yoa  sign  It? 

**  Antmr,  I  sitned  it. 

"Quation.  And  toft  U  witk  the  PrwidMtt  far 

"  Afumrr.  For  his  oonsideration. 

"  OiMitMM.  When  was  thatT 

"4mwtr.  The  letter  is  dated  the  Mth  of  March." 

After  he  was  impeached,  defying  the  power 
of  the  people  to  cneek  him,  he  leu  the  letter 
with  the  Pcesideot  for  his  consideration. 

"  Qtflioit.  That  was  the  morntns  after  yon  told 
Kanner  yoa  ware  soinc  to  kiok  htm  oat  T 

"Aiuvrr,  That  was  to*  mominc  after. 

"  Qite0lion.  And  yoa  curried  that  letter  T 

"  AiutMr.  I  had  spoken  to  the  President  before 
aboDt  that  matter. 

"  IJtmlion.  Ton  did  aottbink  any  bloodshed  would 
come  of  that  letter  T 

"  Xaswer.  Kone  at  ail. 

"QatttioH.  And  tike  totter  was  to  baisRied  as  y«ar 
order? 

Aiutaer.  Yes. 

"  ViMtHn.  And  before  yoa  tamed  that  order,  took 
that  away  to  get  hold  of  the  mails  or  papers,  yov 
tbousht  it  nepessary  to  consult  the  President? 

•*Aiww«r, 

"Oaedion. 

the  President,  did  yoa  notT 

"  Amwer.  I  had  oonsultad  him  before." 

Farther  on  he  says : 

"Qutliom,  They  were  pnblisbed  and  natoriaoa, 
were  thoy  not?  Have  you  acted  as  Secretary  of  War 
ad  thlerim  since  ? 

"AnmoT.  I  have  liven  no  order  whatever. 

"  (JueHion,  Xhat  stay  not  be  all  the  aotlon  of  a 
Secretary  of  War  ad  inlerim.  Have  yoa  acted  as 
Secretary  of  War  ad  imterim  f 

"Annter.  I  have,  in  other  reepeets. 
."  UmttUm.  What  other  reapeeu? 

"Attncer.  I  have  attended  the  coaneils. 

"  Quettioii.  Cabinet  raeetings,  yoa  mean. 

"ilMtMr.  Cabinet  meetings. 

"  QutHiim.  Uareyott  been  reeognlssd  as  Searatao 
of  W  sr  ad  inUrim  t 

"Aiumtr.  I  have  been. 

"Qmttiam.  CootinnallyT  • 

"Annotr.  Canlinnally. 

'  Qvmiion.  By  the  President  and  the  other  mem- 
bers of  the  Cabinet? 

"AanMr.  Yes,  shr. 

"  OiMslMm.  Down  to  the  present  hoar? 

'Annnr.  Down  to  the  (resent  hoar. 

"  Qualiim.  All  your  action  as  Secretary  of  War  ad 
wHsriM  has  been  conAned,  has  It  aoti  to  atteading 
Cabinet  jaeetiags  ? 

"Atwwer.  Ithas.    Ihave  given  no  order  whatever. 

**  Qmeitim.  Have  you  given  any  advice  to  thoPres- 
MsnlT  Yoa  baingone  ol  his  oooatitational  advisers, 
hwre  you  given  bin  adviea  as  to  the  dotiee  of  his 
omce  or  the  duties  of  yours  ? 

"Antwtr.  The  ordinary  eonversadon  that  takes 
plaee  at  meetings  of  that  klad.  I  do  not  know  that 
leave  bim  any  partioalar  advice. 

■  QueHioH.  Did  he  ever  call  you  in  ? 

~Aa*i(wr.  He  has  asked  me  if  I  had  any  business 
ta  toy  before  him  several  times. 

"  QiMstwa.  Yoa  never  bad  any  ? 

"Antwtr.  I  never  had  auy  except  the  ease  of  the 
note  I  proposed  sending  to  Oeneral  Grant. 

"  (JtMtitni.  I  want  to  iB«alre  a  little  farther  about 
thaL    Ue  did  not  uree  to  send  that  notice,  did  be  ? 

"Amicer.  When  i  flrtt  spoke  to  bim  about  it  I  told 
him  what  the  mode  of  getting  possession  of  tbe 
papen  was,  to  write  a  note  to  Ueaeral  ttrant  to  issne 
an  order  calling  upon  the  beads  of  bureaus,  as  they 
were  military  men,  to  send  to  me  eommunicatloDs 
designed  either  for  tbe  Preaident  or  tbe  Secretary 
of  War.    Xhat  was  oae  mode. 

"  Qmftiim.  What  was  the  other  mode  yoa  sag- 
gested? 

**  Antwtr.  The  other  mode  would  be  to  reiiaive  the 
mails  to  ba  delWared  from  the  city  poet  oSo*. 

"  Qactliim.  And  he  told  you  to  draw  the  otiitof  t 

^Antierr.  No:  he  did  not. 

"'^"-"—   Butyoudidt  -    - 


Intwtr,  I  gave  that  to  him  for  his  consideration. 
,  Yoa  did  think  it  neoeasary  to  consult 


"  Antwtr.  I  did  it  of  myself,  after havlngtbistalk. 

"Quetlion.  Did  be  agree  to  that  saggestion  of 
yours?  .; 

".bijiiwi-.  llusaidho  would  take  it  and  pot  it  on 
his  nnn  desk,    Uo  would  think  about  it. 

**  Qu^ntion.  When  wiu  that? 

"  Aniioer.  On  tbe  10th. 

"  Queiiiun.  Mas  it  been  lying  there  everSinee,  as  far 
as  you  know? 

*  Aiifiper.  It  has  been. 

*'  Quttiion.  lie  has  been  considerinB  ever  sinaa  on 
that  subject?  ,^  .  ,_    .      . 

Anncrr.  I  do  not  know  what  ho  has  been  doing. 

"  (jwiiioH.  Hns  ho  ever  spoken  toyou  oryou  to  bia 
about  that  order  eiuce  ? 

**  AnMictir.  Yes. 

•■OKe»/ion.  When? 

"  Annver.  I  may  have  men««»ned  It  one  day  at  the 
oouncil.  and  ho  »aid  we  hod  batter  tot  thamattwr  rest 
until  after  tbciuiiteoclimoDt. ' 

▲  notice  to  the  Senate  that  these  two  con- 
federates and  conspirators  have  l>een  delib- 
erately conferring  together  aboat  violating, 
not  simply  yoar  tenure-of-office  act,  bnt  yonr 
act  making  appropriations  for  the-Arm^  of  2d 
of  March,  1867 ;  that  one  of  the  conspirators 
has  written  out  an  order  for  the  very  purpose 
of  violating  tbe  law,  and  the  other  conspirator, 
seeing  the  handwriting  opon  tbe  wall,  and 
appruiensive,  after  all,  that  the  people  may 
prottonnce  him  gnilty,  concludes  to  whisper  ip 
the  ear  of  his  coconspirator,  "Let  it  rest  until 
after  the  impeachment."  Give  bim.  Senators, 
a  letter  of  authority,  and  he  is  read^,  then,  to 
renew  this  contest  and  again  sit  in  judicial 
judgment  upon  all  yonr  statutes,  and  say  that 
be  has  deliberately  settled  down  in  the  convic- 
tion that  your  law  regulating  the  Army,  fixing 
the  headquarters  of  its  General  in  the  capitnl, 
not  removable  withont  the  consent  of  the  Sen- 
ate, does  nevertheless  impair,  iu  the  language 
of  that  argument  made  by  Judge  Curtis,  cer- 
tain rights  conferred  npon  him  by  the  Consti- 
tution, and  by  bis  profound  judicial  judgment 
he  will  come  to  the  conclusion  to  set  that  aside, 
too,  and  order  General  Grant  to  California  or 
to  Oregon  or  to  Maine,  and  defy  you  again  to 
try  him.  Senators,  I  trust  you  will  spare  the 
people  any  such  exhibition. 

And  now.  Senators,  it  has  b«en  my  endeavor 
to  finish  all  that  I  desire  to  say  in  this  matter. 
I  hope,  I  know  really,  that  1  could  finish  all 
that  [  have  to  say,  if  I  were  in  possession  of 
my  strength,  in  the  course  of  an  hour  or  an 
boor  and  a  half.  It  is  now,  however,  past 
fonr  o'clock,  and  if  the  Senate  should  be  good 
enough  to  indnlge  me  I  shall  promise  not  to 
ask  a  recess  to-morrow  if  it  pleases  Providence 
to  bring  me  here  to  answer  further  in  the  case 
of  the  people  against  Andrew  Johnson. 

Mr,  HOWAKD.  I  move  that  the  Senate, 
sitting  for  the  trial  of  the  impeachment, 
acUoum  antil  to-morrow  at  twelve  o'clock. 

The  motion  was  agreed  to;  and  the  Sen- 
ate, sitting  for  the  trial  of  tbe  impeachment, 
adjourned. 

WKDyESDxr,  Xay  6,  1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant-at-Arms,  ' 

The  Managers  of  tbe  impeachment  on  the 

Sj-t  of  the  Hous«^  of  Representatives,  and 
essrs.  Evarts,  Qn^a^eck,  and  Nelson,  of 
counsel  for  tbe  respondent,  appeared  and  took 
the  seats  assigned  to  them  respectively. 

The  members  of  tbe  House  of  Represent*- 
tives,  as  in  Committee  of  tbe  Whole,  preceded 
by  Mr.  E.  U.  Wabubobmc,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  condactea  to  the 
seats  provitleu  for  them. 

The  Journal  of  yesterday's  proceedings  of 
tbe  Senate,  sitting  for  the  tri^  of  the  impeach- 
ment, was  read. 

The  CHIEF  JUSTICE.  Senators  will  plcMO 
give  their  attention.  Mr.  Manaf[er  Bikohaji 
will  resume  tbe  argumeotiu  bebalt  of  tbe  House 
of  Represeutaliveg. 

Mr.  Manager  BINGHAM.  Mr.  President 
and  Senators,  yesterdny  1  had  said  nearly  all 
that  I  desired  to  say  toocfaing  the  qnestion  of 
the  power  of  the  President  utider  the  legisla- 


tion of  the  United  Stjites  to  control  the  exec- 
utive offices  of  this  Government.  To  the  better 
understanding,  however,  of  my  nrptimcnt.  Sen- 
ators, I  desire  to  read  the  provisions  of  tbe 
several  statutes  and  tu  insist  iu  the  presence  of 
the  Senate  that  upon  the  law,  as  read  by  the 
counael  for  the  President  on  this  trial,  the  acts 
of  1789  and  of  1796  have  ceased  to  be  law,  and 
that  the  President  can  no  more  exercise  author- 
ity under  them  to-day  than  can  the  humblest 
citizen  of  the  land.  I  desire  also.  Senators, 
in  reading  these  statutes,  to  reaffirm  the  posi- 
tion which  I  assumed  yesterday  with  perfect 
confidence  that  it  would  command  the  judgment 
and  assent  of  every  Senator,  to  wit:  that  the 
wliole  legislation  of  this  country  from  the  first 
Congress  in  1789  to  this  hour  bears  a  uniform 
witness  to  the  fact  that  the  President  of  the 
United  States  has  no  control  over  the  exec- 
utive officers  of  this  Government,  except  such 
control  as  is  given  by  the  text  of  the  Consdta- 
tion  which  1  read  yesterday,  to  fill  up  such  va- 
cancies as  may  occur  during  the  recess  of  the 
Senate  with  limited  commissions  to  expire  with 
their  next  eessiou,  or  such  power  as  is  given  to 
him  by  express  authority  ol  law.  1  care  noth- 
ing for  tlie  conflicting  speeches  of  Representa- 
tivesintbe  First  Congress  on  this  question.  The 
statutes  of  the  country  conclude  them  and  con- 
clude us,  and  concluae  as  well  every  officer  of 
this  Government  from  the  Executive  down. 

What,  then,  Seiialors,  is  the  provision  of 
this  act  of  1789?  I  may  be  nlMwed,  in  pass- 
ing, to  remark — for  I  shall  only  read  one  of 
them — that  the  act  establishiug  the  Depart- 
ment for  Foreign  AfTuirs  contains  precisely 
the  same  provision,  word  for  word,  as  tiie  act 
of  tbe  same  session  cstablisliing  tbe  Depart- 
ment of  War.  The  provisiou  of  the  act  of  1789 
is  this : 

"Sic.  2.  That  there  shall  bo  in  the  said  Dcpart- 
meot  an  inferior  oflleer,  to  be  appointed  by  tbe  said 
principai  uiDoer.  and  to  bo  em4>luye(l  therein  aa  ha 
shall  doom  proper,  and  to  be  called  tbe  chief  clerk 
oftlnDopartmcntofFureign  Affairs,  and  who,  when- 
ever tbe  said  principal  oflleer  sbail  be  removMl  Irum 
office  by  tbu  I'reaideut  ut  the  Uuiled  tititlas"— 

Which  i  showed  yon  yesterday,  upon  tb» 
authority  of  Webster,  waa  a  grant  ot  power 
without  which  the  President  could  not  have 
removed  faiei — 

"  or  in  any  other  ease  of  vaoanoy,  shall,  dariac  saeb 
vaoaucy,  have  the  charge  au^  custody  of  all  roeords, 
buuks,  and  papers  appertaining  to  the  said  Depart- 
ment. 

Standing  upon  that  statute,  Senators,  and 
standing  upon  the  continued  and  unbroken 
practice  of  eighty  years,  I  want  to  know,  as  I 
inquired  yesterday,  what  practice  shows  that 
this  vacancy  thns  crteted  by  authority  of  tbe 
act  of  1789  could  be  filled  during  the  session 
of  tbe  Senate  by  the  appointment  of  a  new 
head  to  that  Department  without  the  consent 
of  the  Senate  as  prescribed  in  the  Constitu- 
tion. No  precedent  whatever  has  been  fur- 
nished. 

I  said  yesterday  all  that  I  have  occasion  to 
say  touching  the  case  of  Pickering.  I  re- 
marked yesterdayj  what  I  but  repeat  in  pall- 
ing, without  delaying  the  Senate,  that  the  va- 
cancy was  not  filled  without  the  consent  of  the 
Senate,  and  that  is  the  end  of  this  unbroken 
current  of  decisions  upon  which  the  genllemea 
rely  to  sustain  this  assumption  of  power  on  the 
part  of  tbe  accused  President.  It  cannot  avail 
them.  The  act  of  1789  excludes  the  conclniioa 
which  they  have  attempted  to  impress  npon  UiA 
minds  of  the  Senate  in  defense  of  tbe  Presi- 
dent, llie  law  restricts  him  to  the  chief  clerk. 
If  he  had  the  power  to  fill  the  vacancy,  why 
this  restriction?  Could  be  override  that  law? 
Could  he  commit  the  custody  of  tbe  paperm 
and  records  of  that  Department,  on  the  act  of 
1789,  to  any  human  being  on  earth  during  tlwt 
vacancy  but  the  chief  clerk,  who  was  not  ap- 
pointed bv  him,  but  by  the  head  of  the  Depart- 
mentf.  There  stands  the  law,  and  in  the  light 
of  that  law  the  defense  made  by  tbe  President 
turns  to  dust  and  ashes  in  the  presence  of  tiM 
Senate.  I  say  no  more  upon  that  point,  remind- 
ing the  Senate  that  the  act  of  1789  establiah- 
ing  the  War  Department  contains  preciaely 
the  same  provision  and  imposes  precisely  tit* 
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limitation,  giving  kins  no  po«er  to  fill 
fli«  vacancy  by  appoiDtm«ntdarinK  tlw  Msaion 
of  the  Senate. 

I  pau  now  to  the  act  of  1795.  TIm  act  of 
1792  is  ol»olete,  has  beea  soperBeded,  and  wa* 
•abetaatially  the  Htme  aa  the  act  of  17*6 ;  and 
-what  I  have  to  say,  tbarefota,  of  tlM  act  of 
1785,  appliea  as  well  to  the  act  of  1792.  I 
Mad  from  1  3tatates-«t- Large,  page  416: 

"In  eMe of  raosncy  in  the  office  of  Seeretaryef 
State,  Seoretaiy  of  tbe  Ireasorir.or  of  the  Seeretaigr 
of  thra  Department  of  War,  orof  M>:f  officer  of  either 
of  tho  aaid  Departments  whose  appointment  is  not  in 
the  head  thereof,  whereby  they  oannot  perform  the 
dnties  of  their  said  resjpectire  offices,  it  anall  bo  law- 
tal  for  the  President  of  the  United  States,  in  ease  he 
(ball  thinic  it  necessary,  to  authorize  any  person  or 
pmw>ns,atbl8diser«tioB,to  perform  thedntieiof  the 
nid  respective  offloae  until  a  soeoessor  be  appointed 
or  such  vacancy  be  filled:  Provided,  That  no  one 
▼aoanoy  sfaaH  be  snppHed  in  manner  aAres^d  for  a 
leaser  term  than  six  months." 

There  stood  t^e  act  of  1789,  anrepealed  up 
to  this  time,  I  admit,  expressly  antborizing  the 
President  to  create  the  vacancy,  but  restricting 
him  as  to  the  control  of  the  Department  after 
it  was  created  to  the  chief  clerk  of  the  De- 
partment. That  is  snperseded  by  the  act  of 
'  1795,  in  so  far  as  the  appointment  is  concerned, 
by  expressly  providing  and  giving  him  the 
additional  power : 

"It  shall  bo  lanful  for  the  President  of  the  United 
States,  in  case  be  shall  think  it  necessary,  to  author- 
ise any  person  or  persona,  at  his  discretion,  to  per- 
form the  duties  of  the  said  reepeotire  oiBees  until  a 
■leoeasor  be  appointed." 

It  was  a  grant  of  power  to  him.  No  grant 
of  power  could  be  more  plainly  written.  What 
is  the  necessity  of  this  grant  if  the  defense 
made  here  by  the  President  as  stated  in  hie 
answer  and  read  by  me  to  the  Senate  yester- 
day be  tme'-that  the  power  is  in  him  by  virtue 
of  the  Constitution  7  If  it  be,  I  ask  to-day,  aa 
I  asked  yesterday,  how  comes  it  that  Congrees 
reatricted  this  ooastitntiooal  power  to  appoint- 
ment* not  to  exeeed  six  mondis  for  any  oae 
vacancy  7  That  is  the  laogaage  of  the  statute. 
Am  I  to  aiigue  with  Senators  that  this  term 
''any  one  vacancy"  exchides  the  coacluwon 
tbat  the  President  could,  upon  his  awn  motion, 
multiply  vacandes  ad  inf.HilMm  by  creatiag 
another  at  the  end  of  the  six  months  aad  aiak- 
iog  a  new  appointment?  Senaton,  there  is 
DO  unbroken  ounent  of  daoisioDa  to  sapport 
any  sueh  assamption. 

There  is  no  action  of  the  execntive  depart- 
ment at  any  time  to  support  it  or  give  color  to 
it,  and  there  I  leave  it. 

I  ask  the  attention  of  Senators  bow  to  tk« 
provisions  of  the  act  of  1808,  which  also  a£Brms 
tho  absolute  control  of  the  legislative  depart- 
ments over  this  whole  question  of  removal  and 
appointments,  save  and  except  always  the  ex- 
press provision  of  the  Constitntioa — which,  of 
coarse,  the  Legislature  cannot  take  away — that 
the  President  may  fitl  np  vacancies  which  may 
happen  darinff  the  recess  of  the  Senate  by 
limited  eommissioni  to  expire  at  the  end  of 
their  next  session.  The  act  of  1868  is  in  these 
words: 

"That  in  case  of  the  death,  resisnation,  absence 
firoB  thoseatofOovernment,orsiekneMof  the  head 
of  any  ezeoutiro  Department  of  Uie  QoTemmsnt,  or 
of  an/  officer  of  either  of  the  said  Departments  whose 
appointment  is  not  in  the  head  thereof,  whereby  they 
cannot  perform  the  duties  of  their  respective  offices, 
it  shall  be  lawful  for  the  President  of  the  United 
States,  in  case  be  ebnll  think  it  necessary,  to  author- 
ise the  head  of  any  other  execntive  Department  or 
othcr'officer  in  cither  of  said  Departments  whose 
iippoiotment  is  rested  in  the  President,  at  his  dis- 
cretion, to  perform  the  duties  of  the  said  respective 
offices  until  n  successor  be  appointed  or  until  such 
absence  or  inability  by  sickness  shall  cease :  Pro- 
widtd.  That  no  vacancy  shall  be  supplied  in  manner 
aforesaid  for  a  loncer  term  than  six  months." 

Senators,  what  man  can  read  that  statute 
without  being  forced  to  the  conclusion  that  the 
Ijegislature  thereby  reaffirmed  the  power  that 
they  affirmed  in  1789,  the  power  that  they 
affirmed  in  1795,  to  control  and  regaiate  by  law 
tbis  asserted  nnlimited  power  of  the  Execn- 
tive over  either  appointraentfe  or  rtaovals. 
Look  at  the  statute.  Is  he  permitted  to  choose 
at  large  from  the  body  of  the  eommunitv  to  fill 
temporarily  these  vacancies?    Not  at  all. 

"It  shall  be  lawftil  for  the  President  of  the  United 
SUMS,  teeais  h«  shaU  tUnk  ita«««ssaii*.  t»  aatlMV- 


iie  tka  kead  tf  «■»»  o«*«r  saiuauWea  i)tj)w  tewat,  ■or  ertsr 

qtflcn-  of  eUbar  q/  taid  D»pmtmmt» tatoss  lyitminfnnt 

M  vetted  itt  the  I'rctidmt'  — 

that  is,  the  inferior  officers — 

"at  his  discretion,  to  perform  tho  duties  of  the  said 

respective  offices  until  a  snceeeeor  be  appointed." 

He  is  restricted  by  the  very  terms  of  the 
atatate  to  the  heads  of  Departments  or  to  such 
inferior  officers  of  the  several  Departments  as 
are  by  law  subject  to  his  own  appointment,  and 
by  that  act  he  can  appoint  no  other  human 
being.  There  is  the  law;  and  ^et  gentlemen 
stand  here  and  say  that  the  act  of  1789  and  the 
act  of  1795  were  not  repealed,  when  they  read 
the  authority  themselves  to  show  that  when  two 
statutes  are  repugnant  and  irreconcilable  the 
last  must  control  and  works  the  repeal  of  the 
first.  Here  is.  the  President  by  this  act  re- 
stricted expressly  to  the  heads  of  Departments 
and  to  the  inferior  officers  of  Departments 
subject  to  his  appointment  under  law,  and  he 
shall  appoint  no  one  else.  Was  that  the  pro- 
vision of  1795?  Do  these  statutes  stand  to- 
gether? Are  they  by  any  possibility  reconcil- 
able. For  the  purpose  of  my  argument  it  is 
not  needfhl  that  I  should  insist  upon  the  repeal 
of  the  act  of  1795  any  further  than  it  relates 
to  the  vacancies  which  arise  from  the  cases 
enumerated  in  the  act  of  18G3.  The  act  of 
1863  is  a  reassertion  of  the  power  of  tibe  Legis- 
lature to  control  this  whole  question ;  and  that 
is  the  unbroken  current  of  decisions  from  the 
First  Congress  down  to  this  day,  that  the  Presi- 
dent can  exercise  no  control  over  this  question 
except  by  authority  of  law  and  subject  to  the 
express  requirements  of  law. 

This  brings  ine  then,  Senators,  to  the  act  of 
1867,  to  which  I  referred  yesterday,  and  which 
I  refer  to  now  to-day  in  this  connection  for  the 
purpose  of  completing  this  argument  and  leav- 
ing every  man  without  excuse  upon  this  ques- 
tion as  to  the  limitations  imposed  by  law  upon 
the  President  of  the  United  States,  touching 
this  matter  of  appointment  and  removal  of  the 
heads  of  Departments,  and  of  all  other  officers 
whose  appointment  is,  under  the  Constitution, 
by  apd  with  the  Sdvice  and  consent  of  the  Sen- 
ate ;  and  my  chief  otuect  in  referring  again 
this  morning  to  the  act  of  1867  is  to  show  to 
the  Senate,  what  I  am  sure  must  have  occurred 
to  them  already,  rather  to  perfect  my  own  argu- 
ment than  to  suggest  an^  new  thought  to  them, 
that  by  every  rule  of  interpretation,  that  by 
every  fetter  and  word  of  law  read  in  the  con- 
duct of  tbis  argument  on  behalf  of  the  Presi- 
dent by  his  counsel,  the  act  of  1867,  by  neces- 
sary implication,  beyond  the  shadow  of  a  doubt 
repeals  the  acts  of  1789  and  of  1795  and  leaves 
the  President  of  the  United  States  subject  to 
the  requirements  of  this  law  as  to  all  that  class 
of  officials.     The  language  of  this  law  is : 

"That  every  person  holding  any  civil  office  to 
wliteh  he  ha*  been  appointed  by  and  with  the  adrSe* 
and  ooaaaat  of  the  Senate  "— 

That  is,  all  past  appointareats  at  the  time 
of  the  passage  of  this  law — 
"and  «very  pcsnuu  who  shall  hereafter  be  appointed 
to  any  sueh  offioe,  aad  diall  beoem*  doly  qaaliftad 
to  act  therein,  is,  and  shall  be.  entitled  to  hold  sueh 
office  until  a  snocessur  shall  have  been  in  like  man- 
ner appointed  and  duly  qoatifled,  except  as  herein 
otherwise  provided,"  n 

How  appoisted?  "In  like  manner  ap- 
pointed" by  aad  with  the  adviee  and  oonaeat 
of  the  Senate,  and  daly  qualified  and  eornmis- 
Honed  under  such  a^oiatment  All  present 
officials  shall  hold  these  offices.  What  becomes 
of  this  graat  of  power  in  the  act  of  1789  to  the 
President  to' remove?  What  becomes  of  this 
grantof  power  in  the  aot  of  1796  to  make  tem- 
porary ^)pointmeats  for  six  moaths?  What 
Mcomes  of  the  provision  of  the  aet  of  1886 
wUch  aatborisea  him  to  fill  these  vaoaneias 
with  the  heads  of  Department*  or  by  inferior 
offieers  for  a  period  not  exceeding  six  months? 
They  Ml  go  by  the  board.  _  There  stands  the 
provision  of  the  statute  which  no  man  can  get 
away  from,  eoneludiug  this  whole  question : 

"  That  every  person  ItoldinR  aay  eivll  offiee,"  * 
e  *  *  "by  and  with  the  advice  tod  ooaaent 
of  the  Senate,"  •  •  •  •  "shall  b<^ en- 
titled to  hold  such  office  until  a  successor  shall  nave 
bMt>  In  lik«  manner  appointed  and  duly  toaliltd." 

Notidog  eoidd  be  plaiaar.    Thwais  M>«««m 


fef  any  controversy  about  it.  There  is  not  si 
intelligent  man  in  America  that  will  challenM 
it  for  a  moment  "Every person  holding** 
the  offiee  mast  include  all  persons  holding  uie 
office.  He  shall  continue  to  hold  it-^so  Ao 
statute  says — until  a  successor  shall,  in  lik« 
mcwner,  that  ie  to  say,  by  and  wiUi  the  advice 
and  consent  of  the  Senate,  be  not  only  i^ 
pointed,  but  duly  qualified.  Wliat  room  m 
thera  here.  Senators,  for  any  farther  eontro- 
▼ersy  in  this  matter?    None  whatever. 

I  referred  yesterdajr  to  the  proviso.  I  asked 
the  attention  of  Senators  yesterday  to  the  fivsk 
that  tJM  eiaJMrau  nrgamMt  of  lit.  Cartls  on 
babalf  of  tka  aoaused  deolaras  in  woads,  as  yon 
will  find  it  recorded  in  the  r^oit  of  th*  rns*, 
that  the  preaant  heads  of  Danartmaats  ap> 
pointed' bf  Mr.  Linaoln  ar«  not  bjrany  express  ' 
words  whatevar  within  t)M  proviso.  -  He  not 
anlv  made  the  statement  in.aaaDner  and  form 
as  I  now  reiterate  it  in  the  hearing  of  the  8e»> 
ate,  but  he  prooeeded  to  argue  to  the  Senate 
to  show  that  they  were  not  even  by  impKca- 
tion  within  the  .proviso.  And  so  his  argu- 
ment stands  reported  to  this  hour ;  and,  so  far 
as  I  observed,  really  uncontradicted  by  any- 
thing said  afterward  by  any  of  his  associates; 
but  if  they  did  contraaict  it,  if  they  did  depart 
from  it,  if  they  did  differ  with  him  in  judgment 
about  it,  they  are  entitled  to  the  benefit  of  the 
ditfnvaee.  1  do  not  dssne  to  deny  them  the 
banafit  of  it.  I  only  wish  to  say  Uiat  it  oannot 
svail  tbem.  I  only  wish  to  s^  in  the  hearing 
of  Saaators  that  the  interptete^n  pat  upon 
that  {Moviso  by  the  opening  oonasel  for  tha 
Prasident,  dei^ariag  ^t  it  did  not  extend  t» 
•or  embraoe  th«  ensting  appointmeats  of  tho 
heads  of  D^artmente  vnder  Mr.  Lincoln,  to 
an  admission  that  Mr.  Stenton  was  entitled  to 
hold  his  office  imtil  removed  by  and  with  the 
advice  and  oenseift  of  the  Senate.  The  reason 
given  by  Mr.  Curtis  was  that  there  are  no  ex^ 
press  words  embracing  the  heads  of  Depart- 
ments appointed  W  Mr,  Lineoln.  The  forthor 
rsasefti  giv«n  by  Mr.  Cvrtis  was  that  there  is 
nothing  whieh  by  necessary  implication  brings 
them  within  the  operation  of  the  proviso.  If 
they  be  not  within  the  operation  of  the  pro* 
viso,  they  are,  by  the  very  words  of  the  stotutO) 
wMim  the  body  of  the  act.  The  counsel  who 
followed  him  for  the  President  admitted  that 
the  offices  were  within  the  body  of  the  act. 
The  persons  holding  the  ofBoes,  by  the  very 
words  of  the  act  "every  person,"  are  within 
the  body  of  the  act,  and  they  %re  to  retain  the 
office,  unless  suspended  for  the  special  reasons 
named  in  the  second  section,  by  the  express 
terms  of  the  aet,  until  a  snecessor  shall  be,  in 
like  manner,  appoiated  by  and  with  the  adviee 
and  consent  of^e  Senate  and  shall  have  been 
duly  qiMlified. 
■  But  I  return  to  tho  proviso.  The  proviso  is: 

"  Provided,  That  the  Secretaries  of  SUte.  of  the 
Treasury,  of  War,  of  tho  Navy,  and  of  the  Interior, 
the  Poetmaster  Oeneral,  and  the  Attorney  OeneraU 
shall  hold  their  offioes  respectively  for  aad  dariBc  tb* 
term  of  the  President  by  whom  they  may  have  been 
appointed,  and  for  one  month  thereafter,  snbiioct  to 
ramevat  hr  and  with  the  adrioe  and  eonsent  of  tha 
Senate." 

TUs  proviso  manifestly,  in  the  last  dtmso 
of  it,  stands  wiA  the  general  provisions  of  the 
first  clause  of  the  section  which  I  have  read,  that 
they  are  at  any  time  subject  to  removal  by  and 
withdieadvioe  and  consent  of  the  Senate.  The 
residue  of  the  proviso  is  to  limit  the  tenure  of 
office  of  the  heads  of  these  several  Departments 
appointed  by  and  with  the  adviee  and  consent 
of  the  Senate,  by  this  Hmitetion,  that  one  month 
after  the  expiration  of  the  term  of  the  Preel* 
dent  by  whom  they  were  appointed,  their  offioe 
shall  expire  by  mere  operation  of  law,  without 
the  intervention  of  the  Senate,  without  the  in- 
tervention  of  the  President,  without  the  inter- 
venUon  of  anvbody.  It  was  said  here,  veiy 
properly,  b^  the  Attorney  Qeneral,  that  effoct 
mast  be  given  to  every  word  in  a  written 
statute.  It  is  the  law.  Eff^  must  be  given 
to  it,  aad  such  an  effect  as  will  cany  oat  tha 
intent  of  the  law  itself.  Give  effect.  Senators^ 
if  yon  please,  to  the  words  "daring  the  term 
of  the  President  aad  ftA- oae  month  tMi«aA«^" 
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fliv«  efeet  to  the  iforit  "the  twin  «f  tite 
Fresideot,"  if  you  plaas«.  The  CoastitntioD 
employs  this  phrase  "  term  of  the  President." 
It  declares  that  the  President  shall  hold  bis 
ofSce  diuaqg  the  term  of  four  jrewrs.  It  is  the 
odIj  presidential  term  known  to  the  Conatita- 
Uon.  The  aot  of  March  1,  1792,  reaffirms  tl^ 
same  principle  by  layr.  I  read  from  1  Statutes' 
At-Loque,  paee  241: 

"  Xhat  th«tanaa{batr«an,£orvUoha  PrasMeBt 
and  Vies  Preaidsnt  shall  De  •lecWd,  shall  iaallouas 
eommence  on  the  4th  day  of  March  next  succeedingr 
the  daf  on  whloh  the  votes  of  the  eteators  shall  hare 

After  making  pnnrisioa  far  aa  election  n 
•ertaia  oootingenraAS  wbea  a  vacancy  shaH 
Iwwne  arisen  in  the  o&ee  both  of  Prendent 
■Dd  Vioa  PiMident  of  the  United  States,  the 
•laMte  foUvws  it  up  iritk  the  same  words  that 
the  term  shall  comme&ee  on  the  4th  of  March 
Bexl  after  the  election  or  tke  connting  of  the 
w>tes.  The  provision  of  the  Conetitutioa 
tkrows  some  light  npon  the  subject: 

"  la  «aa*  of  the  removai  of  the  Presidant  tnan  af- 
flce,  or  of  his  daatb,  reaian^tioa,  or  ioohUity  to  dis- 
oDarse  the  powers  and  duties  of  the  said  office,  the 
same  shall  devolve  on  the  Vice  President;  and  the 
OoDCreas  >ay  bf  law  provid*  for  the  ease  of  removal, 
death,  reswnation,  or  iaiUlilitjr,  both  of  the  Presi- 
dent and  Vice  President,  declaring  what  officer  ahull 
then  aot  as  President,  and  sach  ottoer  shall  act  nc- 
aoniinvl7,  nntii  the  disability  be  removed  or  a  Presi- 
dantshaU  be  eleeted." 

Id  the  light  of  these  proTisiooa  of  the  Coo- 
ftitatioB,  and  of  this  provision  of  the  act  of 
I79ii,  is  it  not  apparent  to  the  mind  of  every 
Bian  within  the  beariog  of  my  voiee  that,  the 
Ikresidential  term  named  and  referred  to  in  the 
act  of  18C7  is  the  constitBtiaiial  term  of  fonr 
jrtars?.  It  mast  beao.  It  moat  be  th»term 
Unthoriaed  by  the  Constitotioa  and  the  lavs, 
Ibr  there  is  no  otiier  "  tearm."  The  position 
•Mumed  here  is  that  Andrew  Johnson  has  a 
term  aasweripg  to  the  provisions  of  the  Con- 
ititutiott,  of  the  act  of  179^  aad  of  the  aet  of 
1867,  both  of  which  employ  the  same  word — 
the  term  of  foot  yean  under  (he  Coastitation. 
Apply  thtf  proyision  of  tbeComtitotion  which 
I  have  juBt  read,  that  ia  the  event  of  the  in- 
ability of  the  President  of  the  Uaited  States  to 
•xecat*  the  daties  of  the  office  the  Vice  Pres- 
ident shall  execute  the  duties  of  the  office  until 
such  disability  be  removed.  That  is  the  laa- 
foaga  of  the  Cooatitation.  If  the  Preetdeat 
of  the  United  States  elected  by  the  peof^  and 
therefore  possewwd  of  a  ooostitutioaal  term, 
and  the  only  person  who  ever  can  have  a  coa- 
cUtutioaal  taras  while  the  Constitntioo  remains 
as  it  is,  shtdl  be  ovoctaken  with  sieknees,  oad 
by  delirittm,  if  yo«  please,  rendered  utterly 
incapable,  in  the  Isngiiage  of  the  Coaatitution, 
af  discharging  the  duties  of  the  office,  and  his 
iaabiiity  continaes  for  tha  period  of  fonr  ooa- 
secutive  months,  is  the  Senate  to  be  told  that 
the  Vice  President,  upon  whom  the  duties  of 
the  office  by  this  provision  devolve,  by  reason 
of  the  construction  imposed  here  upon  this 
•tatote  or  attempted  to  be  put  upon  it  by  the 
eouasel,  is  to  be  said  to  hare  a  term  within 
the  meaning  of  this  law,  and  therefore  by  oper- 
atios  of  the  statate,  within  one  mootb  afler 
the  disability  arose  against  the  President  by 
season  of  his  deltrinm,  every  exaeutive  t^ce 
by  operation  of  law  baoame  vacant ;  and  are 
yoQ  to  follow  it  to  the  absurd,  and  ridiculoas 
conclusion  when,  in  tha  language  of  the  Con- 
stitution, the  disability  dwU  be  a»«oved  and 
the  President  restored  to  office,  the  offices 
fiUed  with  the  advice  and  consent  of  the  Sen- 
ate by  tha  Vice  Pfaaident,  upoa  whom  the 
affice  in  the  meantime  devolved — for  by  the 
terms  of  tha  Constitution  yo«r  Presideat  dis- 
abled  waa  civilly  dea4{  you  had  but  the  one 
Preaident,  and  that  waa  the  Vice  President, 
during  the  four  months— on  account  of  vacan- 
cies arising  by  oparatioa  of  law  one  month 
after  the  office  was  devolved  upoa  him  by  the 
Constitution  by  reason  of  the  inability  of  the 
President,  are  to  become  vacant  one  month 
after  the  expiration  of  this  four  months'  term 
and  tha  retarn  of  tha  disabled  President'  to  his 
fffice  by  reason,  in  the  laagaage  of  the  Cousti- 
lation,  of  the  removal  of  hu  disabilitv. 
<  JuarUlBAtdft.    ^•b«d«9tanB.    NoaSeat 


is  givan  to  the  words  of  yoor  statatea  in  that 
way;  amd  more  than  that,  Senators,  these 
learned  and  astute  counsel  knew  right  well  that 
they  changed  in  their  own  minds,  and  changed 
by  the  words  of  their  own  argument,  the  very 
language  of  the  statute,  so  that  it  should  have 
read  to  accomplish  their  purposes:  "that  the 
ofSce  shall  expire  within  one  month  after  the 
end  of  the  term  in  which  they  may  have  been 
appointed,"  not  "  in  one  month  afler  the  end 
ofthetermofthePresidentftyicAomappointed," 
as  the  statute  does  read ;  but'  their  logic  rests 
npon  the  assumption  that  the  statute  contains 
words  which  it  does  not  contain,  "  that  their 
office  shall  expire  within  one  month  after  the 
term  in  which  they  may  have  been  appointed." 

Concede  that,  change  the  law  in  that  way  in 
order  te  accommodate  this  guilty  man,  aud  I 
will  admit  that  you  arrive  at  this  conclusion, 
and  that  is  as  about  absurd  as  the  other,  giv- 
ing their  construction  to  the  law,  changing  its 
language  from  what  it  is,  "  that  the  office  shall 
expire  in  one  month  after  the  term  of  the  Presi- 
dent by  whom  appointed,"  so  that  it  shall  read 
"  after  the  end  of  one  month  from  the  end  of 
the  term  in  which  they  were  appointed,"  and 
it  results  that  ever  since  the  4th  day  of  April, 
1805,  the  people  of  the  United  States  have  been 
without  a  constitutional  orlawfal  Secretary  of 
State,  without  a  constitutional  Secretary  of  the 
Treasury,  without  a  constitutional  Secretary  of 
the  Navy,  and  without  a  constitutional  Secre- 
tary of  War,  because  accepting  the  assumptions 
of  these  gentlemen,  that  by  this  word  "teim" 
in  the  statute  is  meant  the  term  iu  which  they 
were  appointed  and  not  the  term  of  the  Presi- 
dent by  whom  they  were  appointed,  admit 
their  premises,  and  no  mortal  man  can  escape 
the  conclusion  that  theoffices  all  becamevacaut 
on  the  4th  day  of  April,  18G5.  That  is  the  posi- 
tion assumed  by  these  gentlemen  for  the  simple 
reason  that  these  four  Secretaries  were  every 
one  of  them  appointed  by  Mr.  Lincoln  in  bis 
first  term,  which  first  term  expired  on  the  4th 
day  of  March,  1805. 

Senators,  that  is  not  the  (neaning  of  your 
law.  "  The  reason  of  the  law  is  the  life  of  the 
law."  The  reason  of  the  law  was  simply  this : 
that  the  Presidents  elected  by  the  people  for  a 
term — and  no  other  Presidents  have  a  term — 
should,  by  operation  of  law,  upon  their  coming 
to  the  office,  he  relieved,  without  any  interven- 
tion of  theirs,  of  all  the  several  heads  of  De- 
partments who  bad  been  appointed  by  their 
predecessors.  That  is  the  meaning  of  the  law. 
That  is  all  there  is  of  it.  So  far  as  this  ques- 
tion of  the  right  of  an  incoming  President  to  a 
new  Cabinet  is  concerned,  that  is  the  extent 
of  it.  The  word  "term"  determines  it.  Did 
that  mean  that  a  President  reelected  for  a  term 
and  thereby  continuing  in  the  office  should  be 
relieved  from  his  own  appointees  by  operation 
of  law,  and  that,  too,  without  his  consent,  and, 
if  yott  please,  ^gainat  his  wish?  It  never  en- 
tered into  the  mind  of  a  singla  member  of  thn 
Thirty- Ninth  Congress.  I  venture  to  say  that 
no  ntleranoeof  thatsortis  found  recorded  Jipon 
the  debates  touching  this  reform  in  the  legisla- 
tion ofjhe  country  and  controlling  executive 
appointments.  What  right  had  Mr.  Lincoln  to 
comi^n  that  tha  law  did  not  vaeate  tfae>hMtds 
of  IJefiartraonts  by  its  own  operation  for  his 
beaait  when  he  had  filled  thera  himself  7  The 
law  waa  passed  for  ne  aoch  purpose.  I  read 
the  law  literally  as  it  is.  They  were  to  hold 
their  offices,  in  the  light  of  the  reaaoa  of  the 
law,  dnring  the  entire  term,  if  it  shoald  be  «ght 
years  or  twelve  years  or  sixteen  years,  of  tha 
President  by  whom  they  were  appointed,  and 
their  (^ce  waa  to  expire  within  one  month 
after  the  expiration  ot  the  tarrn  of  the  Preai 
dent  by  whom  they  were  appointed,  not  wUsfaia 
one  moa&  a&er  the  expiration  of  the  tatas  in 
which  thi^  were  appointed. 
_  That  is  ray  poaitioa  ia  regard  to  this  ques- 
tion. I  have  no  doabt  abont  ita  being  the  trae 
eonatruction  of  the  law,  itMtber  had  the  ac- 
cused ;  and  I  stated  to  the  Senate  yesterday  my 
reasons  for  the  assertion ;  I  do  not  propose  to 
repeat  them  to-dav.  The  Senate  ^d  me  the 
honor  to  listen  and  attand  to  njr  renwita  on 


that  antjaot,  wherein  the  President,  by  wetm 
step  be  took  until  this  impeachment  waa  inatt- 
tuted,  confessed  that  that  was  the  operation  of 
this  law,  and  these  beads  of  Departmanta  might 
avail  Utemselves  of  it. 

In  tha  act  of  1792  my  attention  is  called  to 
another  provision  of  it,  which  I  did  not  read, 
which  shows  thaoparation  of  this  word  "  term'' 
still  mofo  atcoagty  than  doe*  the  provision  af 
the  twelfth  aectten,  which  I  did  read.  It  is 
found  in  the  tenth  section  of  the  act,  which 
provides — 

"That  whenever  the  offioe*  of  President  aad  Viae 
President  shall  both  become  vacant  tliebecrelary  oC 
State  shall  forthwith  cause  a  notification  thereof  to 
be  mode  to  the  Kxeontive  of  every  State,  and  shall 
also  cause  the  sotne  to  be  publieacd  in  at  least  •■• 
of  the  neiTspapera  priotad  in  each  State,  speeiryinf 
that  electors  of  the  Pro»idoat  of  tlie  United  States 
shall  be  appointed  or  chosen  in  the  sevenil  States 
within  thirty-four  days  prooediBK  the  firft  Weduo*' 
day  inDecember  then  DoxLensuiag;  Provutedt  There 
shall  be  the  space  of  two  mont'is  oetwcen  the  date 
of  such  notifieatien  and  thasaid  Snt  Wedaesday  in 
December ;  but  if  there  shall  not  be  the  epaoe  of  tw* 
months  between  the  dote  of  such  notification  andthi 
Irst  Wednesday  fn  December,  and  if  the  lent  Tat 
which  the  President  and  Vice  President  last  in  oBet 
were  elected  ahaU  not  expire  on  theBd  day  of  March 
next  ensuing,  then  the  Secretary  of  State  shall  spe- 
cify in  the  ootiflcation  that  the  electors  shall  be  ap- 
pointed or  ohosen  within  tbirty-fottr  days  preeedinc 
the  first  Wednesday  in  Decemoer  In  the  year  next 
ensuing,  within  wliich  time  the  electors  shall  occord- 
incly  be  appointed  or  ehoaen." 

_  Showing  that  this  term  by  the  express  pro- 
visions ot  the  law  is  limited  everywhere  aad 
intended  to  be  limited  everywhere  witbia  the 
meaning  and  sense  of  the  Constitution.  That 
being  so  there  is  no  person  who  has  a  term  but 
the  President  elected  by  the  people.  There  ia 
no  person,  therefore,  whose  appointments  caa, 
by  any  possibility,  be  within  the  provisiona  of 
this  proviso  but  such  a  Presideat,  aud  in  that 
case  the  Secretary  of  War  and  the  other  Secre- 
taries of  the  various  Departments  are  under 
the  operation  of  the  statute  within  the  proviso, 
so  as  to  limitaod  determine  their  offices  at  tha 
axpiration  of  one  month  after  the  inaoauration 
of  a  successor  elected  also  to  a  term,  it  is  the 
only  construction  which  gives  effect  to  all  the 
words  of  the  statute,  it  must  be  a  sncoessor, 
not  a  reelection  of  the  same  President. 

There  is  one  othar  pointin  tbia  matter,  and 
I  have  done  with  it.  The  gentlemen  give  this 
proviso  a  retroactive  operation  in  order  to  get 
along  with  their  case,  and,  as  I  showed  to  tha 
Senate,  vacate  the  offices  really  by  makiMtbe 
statute  read  as  it  does  not  read,  that  uaae 
officers  are  to  go  out  of  offioe  one  month  after 
the  expwation  of  the  term  in  which  they  were 
wpointed.  In  order  to  get  up  this  construction 
th^  give  a  reb-ospectiva  operation  to  the  act, 
and  make  it  take  effect  two  years  before  its 
passage,  and  make  it  vacate  the  four  Executive 
Departments  I  have  uaaied  on  the  4th  day  of 
April,  186&,  when  in  point  of  fact  the  act  was 
not  passed  until  the  2d  day  of  March,  1867.  I 
have  just  this  to  remark  on  that  suhject,  that 
it  is  a  settled  rule  of  the  lav  that  a  retrospect- 
ive operation  can  be  given  to  no  statute  what- 
ever without  express  words.  The  oounael  for 
the  President  admits  there  are  no  expreas 
words  in  the  proviso.  That  is  the  langnage 
of  his  own  argument.  I  bold  him  to  it,  and  I 
ask  the  Senate  to  pass  upon  it.  I  refer  to  tha 
authority  of  Sedgwick  on  Statutory  and  C^- 
stitutional  Law,  page  190: 

"  The  effort  of  the  English  courts  appears  indeed 
always  to  bo  to  give  the  Ktatutes  of  that  kiaadom  a 
prospeotire  efi'ect only,  unless  the  looguase  ia  ao  clear 
and  imperative  as  not  to  admit  of  doabt." 

«       •       •       •       •       •       «       •       •        • 

"  In  this  conn  try  the  same  opposiUon  to  aiviaa  stat- 
utes a  retroactive  effect  has  beeu  naoifiHtad,  and 
such  is  the  general  tenor  of  our  decisions." 

I  have  no  doubt  of  it.  The  expresa  laqguaga 
of  the  first  clause  of  the  law  gives  it  a  latro* 
snective  operation  in  one  sense  of  thq  word, 
that  is,  it  embraces  every  officer  heratoforeap- 
pomted  by  aud  with  the  advice  aad  coaaeatof 
the  Senate,  and  by  expreis  language  eveiy 
officer  hereafter  to  be  so  appointed.  Bat  tfaia 
proviso,  in  the  words  of  Mr.  Curtis,  contaiaa 
no  exprcss  language  of  that  kind,  and  qb  tha 
contrary,  contains  words  which  exclude  tha 
eonclusion.  I  leave  the  question  there.  l£  Mx. 
IstuoelnhadUvadI  thiakavac^r 
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agree  that  under  tUi  atatat*  and  wiiUa  tlw 
rettsoB  of  the  law  be  could  not  hare  avuled 
himaelf  of  ibe  acta  of  1789  and  1795  to  reaiOTe 
a  single  bead  of  Oc^cta^Dt  appoiiit«d  by  him* 
gelf  at  any  time  during  bis  term;  and  I  doaat 
care  bow  often  bis  term  was  renewed  it  ipas 
itill  the  term  and  aaswered  to  tba  rtatnta^  and 
be  was  still  (be  Ptesidaat  by  w1k>«  tbaae 
officers  were  appointed.  And  wb«a  his  tenn 
expired,  whether  it  was  reneared  twice  at  three 
or  four  times,  whea  bia  term  bad  expired  the 
IMroviso  iu  fvtbiro  took  effect  aooerdmg  to  its 
own  exBcaas  langia^e,  aod  the  oi&ces  by  oper- 
ation of  law  became  T|icated  one  month  after 
the  expiration  of  that  term,  and  that  term  never 
does  expire  vntil  the  aod  of  tiie  tiaM  liiait«4. 

I  have  nothing  farther  to  saj,  Senators,  npoa 
this  point.  I  (biak  I  have  made  it  ptaia 
•nough. 

Having  said  lbiS|  allow  me  to  remark  in  this 
eonnection  that  I  think  my  bonoraUa  and 
learned  friend  from  Ohio,  [Mr.  Qraeahack.] 
in  bia  argument,  spoke  a  littia  bastihr  aad  a 
fittle  iaceuaiderately  when  he  TeBtored  to  tell 
the  Senate  that  unless  Mr.  Stanton  was  jp'O- 
tected  by  the  tenure-of-oSico  act  the  first  eight 
articles  of  impeachment  auist  faiL  Passing 
the  (jaestion  of  removal,  about  which  I  have 
said  eooagh,  and  more  than  enough,  how  oaa 
anybody  agree  with  the  honorable  gentleman 
in  hia  conclusion  touching  this  matter  of  ap- 
pointoMDt?  What  laan  can  say  on*  word,  one 
intelligible  word  in  jiutifioation  of  the  pontioti 
that  tbs  aet  of  1867  did  not  sweep  awi^  avery 
Ka«  aad  letter  of  the  jMwar  of  appotatmeat 
aonfenred  c»  the  Prasioent  by  the  acta  of  1789 
and  1705,  as  to  every  officer,  appointable  by 
and  with  the  advise  aad  ooaseirt  et  the  Seoate  ? 
I  have  aaked-theattentMB  of  the  Senate  before, 
and  beg  pardon  for  aaking  their  attention  again 
to  the  express  warda  of  the  aot  which  settle 
beyond  coatroveny  that  point.  Thase  word* 
ai«: 


"Tbateveiy  iiMmn  holdiiitwiretvilaflle*  ta  wkM| 
he  bu  been  appointed,  by  ana  w 

SODSent  of  tba  senate"       •       •  

«  entitled  to  hold  sack  oBce  aatil  a  saooossor  shall 


with  tha  adviee  and 
~   "shiOl 


^ave  bera  ia  like  mauMr  aapolated  aad  duly  qnol- 

Tbe  proviso,  evea  allowing  it  to  ha^  the 
eflfectaad  operation  which  the  gentlemen  claim, 
only  vacates  the  office ,  but  it  does  net  idlow  a 
aticcessor  to  be  appointed.  There  is  ■«(  a 
word  or  sylkble  of  that  sort  ia  it.  The  atatote 
then  stands  declaring  in  substanoe  that  all  va- 
eaooies  in  all  these  Departmeats  shall  hereafW 
be  filled  only  by  and  with  the  advice  and  con- 
sent of  the  Senate,  save  as  it  may  be  qaab&ed 
by  the  third  section ;  and  what  is  that  V 

"  Ihat  tiie  Prcaidaa*  akati  have  r>wer  to  flU  a»  all 
vacanoiea  which  may  kappea  doriag  the  reo«es  of 
the  Senate,  by  reason  of  death  or  resignation,  by 
arantinr  commiMious  which  shall  expire  at  the  end 
•f  theit  naxt  aeiMOB  tbateaftar." 

Showing  additiomd  reaaoaain  snpport  of  my 
position  that  this  statute  necessarily  rapeala 
Ute  acts  of  1780  and  1799,  that  he  may  merely 
fill  ap  daring  the  reeeas,  reiterating  ia  ether 
words  the  provision  of  the  Constitution  itself, 
bnt  by  law  absolutely  Kmitiag  and  restriotiag 
hi*  power  of  appointment  to  Taeancies  daring 
the  reeeaa. 

"And  if  no  appoiDtBtent.  ky  aad  with  the  advioe 
and  oonnent  of  tb«  Senate,  alkali  bo  made  to  aueh 
office  so  vacant  or  leuiporarily  filled  aa  aforesaid dur- 
ine  soeh  next  session  of  tho  senate,  anoh  ofBco  shall 
remain  ia  abeyance,  wilkeut  any  aiUary,  fees  er  emel- 
nmeota  attaohedthereto,  until  to*  aao*  shall  be  filled 
by  appointment  thereto,  by  and  with  the  advice  and 
eoDSont  of  the  SeiHate." 

Showing,  asplainlyaslangnage  can  show,  that 
the  President's  power  over  the  premises  ia  by 
law  absolately  excluded. 

"  And  daring  such  time  all  the  powers  and  dutios 
belonging  to  sack  olfico  shall  be  exercised  by  such 
•tber  officer  ai  aar  by  law  esaniw  saeta  Mwanaad 
duties  in  case  of  a  vaeaney  in  such  oOtM.'' 

Thia  throws  you  baok  upon  the  pnvisicDri  of 
tbeaotof  1863,  bat  there  is  the  expMsspnma- 
ioa  that  the  office  shall  remain  in  abeyanee. 
Here  is  an  appointment  mi  ifUmi/ok  di^ag  tba 
Be*eioB  of  the  Senata;  hare  ia  an  appeintmeat 
ad  interim  to  fill  a  vacancy  which  did  not  ariae 
dariqg  the  reeess;  here  is  an  attpoiatateart  nd 
imierim  to  fill  a  vacancy  ereatad  by  aa  acb  of 
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removal  by  himself f' and  wbdt  dd  flie  gentle- 
men say  ta  it?  Why  it  did  not  sncceed,  I 
anawered  that  yesterday,  that  the  very  words 
e(  the  statute  declare  that  the  issuance  of  the 
letter  of  authority  absll  be  itself  a  high  misde- 
meanor.    That  is  answer  enough. 

But  what  else  is  said  here  about  this  thing  t 
The  gentlemen  come  here  to  argne  aod  put  it 
ia  the  answer  of  the  President  that  the  act  of 
1867  ia  nncoastitntionai  and  void.  They  have 
argued  for  hours  here  to  the  Senate  to  assure 
them  that  no  man  can  be  guilty  of  n  crime  for 
tha  violatien  of  an  miconstitutional  act,  be- 
eanse  it  was  no  law  that  he  violated.  Why  all 
this  eflbrt.  Senators,  made' by  these  learned 
counsel  T  Why  this  solemn  averment  in  this 
aaswer  of  (be  President  that  the  act  of  1867  is 
anconstitattonal  and  void,  if,  after  all,  there 
Ktta  no  violation  of  its  provisions ;  if,  after  all,  it 
WM  no  crime  for  him  to  make  this  ad  interim 
appefntneat;  if,  after  all,  the  acts  of  1789  and 
1706  remain  in  full  force?  Senators,  I  have 
no  patience  to  pursue  an  argument  of  this  sort. 
The  pMitien  assumed  is  utterly  inexCQsable, 
atterly  iadefenoible.  Admitting  Mr.  Stanton, 
if  yon  please,  to  be  within  the  proviso,  admit- 
ting that  the  proviso  operated  retrospectively, 
admitting  that  it  vacated  his  office  on  the  4th 
day  of  April,  1865,  as  also  the  offices  of  Mr. 
Seward  aad  Mr.  Welles  and  Mr.  McCnlloch, 
leaving  the  Bepnblio  without  any  lawful  heads 
to  those  Departments,  accepting  the  absurd 
propcaition*  of  these  gentlemen,  and  I  ask  yon 
what  answer  is  that  to  the  second  and  third 
and  eighth  articles  of  accusation  against  this 
President  that  he  committed  a  high  crime  "tnd 
misdemeanor  ia  office  in  that  he  issued  a  letter 
of  aatfaarity  contrary  to  the  provisions  of  the 
■ixth  seetiota  7  It  is  just  no  answer  at  all.  I 
think  the  eonnse)  must  so  understand  it  them- 

Whsit  aaawer  is  that,  I  ask  you,  Senators. 
to  the  e<i*r|e8  in  the  fourth,  fifth,  sixth,  and 
•aveath  articles,  that  he  entered  into  con- 
•pinoy  with  Thomas  to  prevent  the  execution 
of  the  laiw,  and  ^he  averment  in  the  eleventh 
artide,  wbioh  averments  are  divisible,  as  every 
lawyer  knows,  that  he  attempted  by  device  and' 
ooBtrlvance  to  prevent  the  execution  of  the 
law  and  to  prevent  the  Secretary  of  War,  Ed- 
wm  M,  Stanton,  from  resnming  the  functions 
of  the  office  in  obedience  to  the  requirements 
of  the  act  of  1867,  which  ia  also  made  a  crime 
by  yonr  aot  of  .1861  touching  conspiracies, 
which  is  a  crime  at  common  law,  as  I  read  in 
the  hearing  of  the  Senate  from  4  Bacon,  and 
which  orime  at  common  law  is  made  indict- 
able by  yoar  aot  of  1801,  and  so  affirmed  by 
the  deeiuoas  of  the  circuit  court  of  your  Dis- 
trict and  bv  the  decision  of  the  Supremo  Court 
of  the  United  States,  which  I  also  read  in  the 
kaaring  ef  the  Senate.  I  ask  Senators  to  con- 
sider whether,  admitting  that  the  Secretary  of 
War  hod  ceased  to  be  eiHitied  to  the  office, 
and  was  not  to  be  protected  in  the  office  by 
operation  of  the  law,  tho  President  must  go 
acquit  of  these  conspiracies  into  which  he  has 
entered  and  for  the  very  purpose  alleged,  as 
eonfaeeed  by  himself  in  his  letter  which  I  read 
yesterday  ia  the  hearing  of  the  Semrte,  and 
nsast  go  aeqnit  of  i8suin|  this  letter  of  author- 
ity in  direct  violation  of  the  sixth  seiitiDn  of 
the  aot. 

Tliere  were  otherwerdg  uttered  by  the  coun- 
sel here  to  show  that  there  was  a  great  d«al 
more  it  this  aconsa^ion  than  these  gentle- 
maa  w«r«  willing  to  concede.  The  Senate 
wili  reoMniber  we  language  of  Mr.  Attor- 
a^  Oaneral  Stanbery,  that  this  act  was  an 
odnotia,  aflfensrve,  ancoastittitional  law,  in  that 
itatteomted  to  impose  penaltim  upon  the  Ex- 
•Mtive  tot  discharging  nis  executive  functions, 
amfciag  it  a  crime  or  misdemeanor  for  him  to 
exercise  his  ondonbted  diaerationary  power  as 
oiaimed  in  Ma  aasWer  under  the  Constitution. 
Re  affirmed  here  with  etnpfaasis  before  the 
Senate  thatthe  law  was  made  exclusively  for  the 
Sxeontive.  He  (brgot,  Smalors,  that  ^e  fifth 
section  of  the  act  makes  it  apply  to  every  man 
who  partieipatee  with  the  EJxecntive  voltmtarily 
m.  the  bNMch  of  tha  law,  aad  matte*  H  •  high 


amsdemeanor  for  any  person  to  accept  ant 
such  appointment,  ftc,  punishable  by  fine  and 
imprisonment  in  the  same  measure  precisely 
aa  the  President  himself  is  punishable. 

I  do  not  understand,  Senators,  why  this  line 
Of  argument  was  entered  upon,  if  my  friend 
from  Ohio  was  right  in  coming  to  the  conclu- 
sion that  there  was  nothing  in  the  conspiracy, 
that  there  was  nothing  in  issuing  the  letter 
of  authority  in  violation  of  the  express  penal 
provisioDS  of  the  taw,  if  Mr.  Stanton  was 
not  protected  by  the  law  and  could  be  right- 
fully removed.  There  is  a  great  deal  in  it 
beyond  that.  The  President  had  no  right  to 
make  (he  appointment.  That  is  the  express 
language  of  yonr  law.  And  for  doing  it  lie  is 
Kable  to  indictment  whenever  the  Senateshall 
have  executed  its  power  over  him  by  his  re- 
moval fW)ra  office.  _  I  explained  yesterday  how 
(t  is  that  he  is  not  liable  to  prosecution  before. 
Your  Constitntion  provides  that,  after  the  judg*- 
ment  shall  be  pronounced  upon  him  of  re- 
moval from  office  ho  may  be  held  to  answer 
by  indictment  for  the  crimes  and  misdemean- 
ors whereof  he  has  been  impeached. 

I  referred  yesterday,  Senators,  to  the  fact 
Ascloaed  in  the  evidence  that  the  President 
has  been  pursuing  these  acts  of  usurpation  in 
atcer  defiance  and  contempt  of  the  people's 
power  to  control  him  since  the  impeachment 
was  preferred  against  him.  I  read  in  the  bear- 
ing of  the  Senate  yesterday  what  was  sworn  to 
by  Thomas  as  to  the  proposition  to  have  aa 
order  made  upon  General  Grant  to  compel  the 
surrender  of  the  papers  of  the  Department  of 
War  to  hia  Secretary  ad  interim.  1  read  in  the 
hearihg  of  the  Senate  yesterday  what  Thomas 
swore  to,  thatthe  President  concluded  to  defer 
action  upon  the  order  which  Thomas  had  writ- 
ten out  and  left  lying  upon  tho  table  awaiting 
the  result  of  impeachment.  And,  Senators, 
something  has  transpired  here  upon  the  floor 
in  the  progress  of  this  case  which  gives  signifi- 
cance to  this  conversation  between  the  Presi- 
dent and  Thomas,  and  that  was  the  language 
of  his  veteran  and  intrepid  frSsnd  from  Tennes- 
see, [Mr,  N«LSoit,]  who  stood  here  unmoved 
while  he  uttered  the  strong  words  in  the  hear* 
ing  of  the  Senate,  that  it  was  his  own  conviction, 
and  it  was  also  the  conviction  or  opinion  of  the 
President  himself,  that  the  House  of  Kejire- 
sentatives  had  no  power  under  the  Constitutioa 
to  impeach  him,  no  matter  what  he  was  guilty 
of,  and  that  the  Senate  of  the  United  States  had 
no  power  under  the  Oonstitution  as  now  or- 
ganized to  try  him  upon  impeachment.  We 
are  very  thankful  that  the  President,  of  his 
grace,  permits  the  Senate  to  sit  quietly  and  de- 
liberate on  this  question  presented  by  articles 
of  impeachment  through  the  people  8  Repre- 
sentatives. 

But  I  ask  Senators  to  consider  whether  the 
President — for  I  observe  the  counsel  did  not 
intimate  that  the  President  was  willing  to  abide 
the  judgment — whether  the  President  in  this 
matter,  after  all,  is  not  playing  now  the  same 
r6le  which  he  did  play  when  he  availed  him- 
self of  the  provisions  of  the  tennre-of-offiA  act 
to  suspend  Edwin  M.  Stanton  from  office  ond 
appoint  a  Secretary  ad  interim  to  await  the 
action  of  the  Senate ;  whether  he  is  not  play- 
ing the  same  rSle  that  he  did  play  further  whed 
he  availed  himself  of  that  act  and  notified  the 
Senate  of  the  suspension,  together  with  the 
reasons  and  the  evidence,  agreeing;  to  allow  the 
Senate  to  deliberate,  agreeing,  it  the  Senate 
would  concur  in  the  suspension  and  make  it 
absolute,  to  abide  the  judgment;  but,  never- 
theless, reserving  to  himself  that  uulimited 
prerogative  of  executive  power  to  defy  the  final 
judgment  of  the  Senate  if  it  was  not  in  accord 
with  his  own.  Is  that  the  posture  of  this  case? 
I  think  it  had  been  well  for  the  President  of 
the  United  States,  when  he  was  informing  us  of 
his  opinions  on  the  subject  through  his  learned 
counsel,  to  have  gone  a  step  further  and  to  have 
informed  us  whether  ho  would  abide  the  judg- 
ment. He  has  let  us  know  that  we  may  sit  and 
try  him,  as  he  let  the  Senate  know  before  that 
they  might  sit  and  consider  his  reasons  of  sua- 
pensioB  j  birt  he  letthem  know,  when  they  capie 
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to  a  condnsion  adverse  to  his  own,  that  1m 
would  not  nbide  their  jiidzment. 

He  issued  an  order  to  Tbonms.  His  coansel 
in  the  opening — and  that  is  another  significant 
fact  in  this  case — said  it  could  not  be  strictly 
called  a  military  order ;  yet  the  habitual  cos- 
toin  of  the  officers  of  the  Army  to  obey  all  the 
orders  of  a  superior,  gave  it  in  some  sense  the 
force  of  a  miht&ry  order  to  Adjutant  General 
Thomas,  commanding  him  to  take  possession 
of  the  Department  of  War  while  the  Senate 
was  in  session  and  without  cotisulting  iL  It 
would  not  surprise  me,  Senators,  at  all,  if  the 
President  were  to  issue  an  order  to-morrow 
to  his  Adjutant  Oeneral  to  disperse  the  Senate, 
after  seodiog  such  ao  utterance  as  this  here 
by  the  lips  of  his  counsel,  that  the  Senate  has 
no  constitotiouai  right  to  try  him  by  reason, 
be  says,  of  the  absence  of  twenty  Senators, 
excluded  by  the  action  of  this  body,  elected 
by  ten  States  entitled  to  representation  on  this 
floor — a  question  which  the  President  of  the 
United  States  has  no  more  right  to  decide  nor 
to  meddle  with  than  has  the  Czar  of  Russia. 
It  is  a  piece  of  arrogance  and  impudence  for 
the  President  of  the  (Juited  States  to  send  to 
the  Senate  of  the  United  State  a  message  that 
they  are  not  constitutionally  constituted,  and 
have  no  right  to  decide  for  themselves  the 
qualification  and  election  of  their  own  mem- 
bers when  It  is  the  express  provision  of  the 
Constitution  that  they  shall  have  that  power, 
and  no  man  on  earth  shall  challenge  it. 

I  tnisl,  Senators,  after  this  utterance  of  the 
President,  which  is  substantially  an  ulteraace 
that  you  shall  suspend  judgment  in  the  matter 
and  defer  to  his  will  to  a  trial  in  the  courts 
when  it  «ball  suit  his  convenience  to  inquire 
into  tlie  rights  of  the  people  to  have  their  own 
laws  executed— that  the  Senate  of  the  United 
States  will  prove  itself  in  the  Jiaale  of  this 
controversy  with  the  President  possessed  of  the 
grand  heroic  spirit  of  which  the  deputies  of  the 
nation  were  possessed  in  1789  in  France  when 
the  king  sent  to  its  bar  bis  order  that  the  rep- 
resentatives of  the  people  should  disperse.  Us 
illustrious  president,  Bailly,  rising  in  his  place 
was  hailed  by  the  grand  master  with  the  in- 
quiry, "You  heard  the  king's  order,  sir?" 
**  Yes,  sir,'!  and  immediately  turning  to  the 
deputies,  said,  "  I  cannot  adjourn  the  Assem- 
bly until  it  has  deliberated  upon  the  order." 
"  Is  that  your  answer  7"  said  the  grand  master. 
"Yes,  sir,"  and  "It  appears  to  me  that  the 
assembled  nation  cannot  receive  aix  order;" 
followed  by  the  words  of  the  great  tribune  of 
the  people,  Mirabeau,  "  Qo  tell  those  who  sent 
you  that  bayonets  can  do  nothing  against  the 
will  of  the  natioB."  That,  sir,  is  our  answer 
to  the  arrogant  words  of  the  President  that  the 
Senate  has  no  constitutional  right  to  sit  in 
jadgment  apon  the  high  crimes  and  misde- 
meanors whereof  he  stands  impeached  this 
day  by  the  Representatives  of  the  people. 
_  I  have  said.  Senators,  all  that  I  have  occa- 
sion to  say  touching  the  first  eight  articles  pre- 
ferred against  the  President.  Having  entered 
inUxtbis  conspiracy,  having  issued  this  order 
for  removal  unlawfully,  having  issued  this  let- 
ter of  authority  unlawfully,  it  was  necessary 
that  the  President  should  take  another  step  in 
bisguiltjr  march ;  and  accordingly  he  ventured, 
as  conspirators  always  do,  very  cautiously  upon 
the  experiment  of  corrupting  the  conscience 
and  staining  the  honor  of  the  gallant  soldier 
who  was  in  command  of  the  military  forces  of 
the  District.  He  bad  an  interview  with  him 
the  day  alter  he  had  issued  this  order,  the  day 
after  he  had  issued  this  letter  of  authority,  and 
said  to  him,  "Sir,  this  act  of  1867  making  ap- 
propriations for  the  Army  which  requires  all 
military  orders  to  pass  through  the  General  of 
the  Army,  whose  headquarters  are  in  the  Dis- 
trict of  Columbia,  and  which  declares  also  that 
any  violation  of  its  provisions  shall  be  a  high 
misdemeanor  in  office  is  an  unconstitutional 
law;  it  is  an  unconstitational  law.  General, 
and  it  is  not  within  the  purview  of  your  com- 
mission." It  was  simply  a  suggestion  to  the 
General  that  his  Commander-in-Chief  would 
stand  by  him  in  violating  the  law  of  il)e  land. 


It  was  a  si^gestio*  to  him  that  it  would  be  a 
very  great  accommodation  if  the  commandaot 
of  the  military  forces  of  the  District  of  Colum- 
bia would  receive  his  orders  directly  from  the 
Presidentandnotfrom  the  General  of  the  Army. 
It  was  a  confession,  Senators,  by  indirecUoo, 
to  be  sure — that  confession,  however,  which 
always  syllables  itself  upon  the  tongue  of  guilt 
when  guilt  speaks  at  allT-that  General  Grant, 
the  hero  of  the  century,  who  led  your  battal- 
ions to  victory  upon  a  hundred  stricken  fields, 
having  vindicated  the  supremacy  of  the  laws  b^ 
wager  of  battle,  would  surely  here  in  the  capi- 
tal be  faithful  to  the  obligations  and  the  re- 
quirements of  law,  aud  refuse  to  strike  hands 
with  him.  More  than  that ;  he  had  put  it  in 
writing  and  confessed,  to  which  I  asked  the 
attention  of  Senators  yesterday,  to  this  effect, 
"  You  knevv.  General  Grant,  that  my  objeet 
and  purpose  was  to  violate  and  defy  the  law ; 
you  accepted  the  office  to  circumvent  me." 
That  is  his  language  in  his  letter  to  Grant  of 
the  10th  of  February.  And  yet  the  gentlemen 
say  it  is  a  miserable  accusation  1  Is  it^  It  is 
so  miserable  an  accusation  that  in  any  other 
country  than  this,  where  the  laws  are  enforced 
rigidly,  it  would  cost  an  executive  or  military 
officer  his  head  lo  suggest  to  any  subordinate 
that  he  should  violate  a  law,  and  a  penal  law 
at  that,  touching  the  movement  of  troops  and 
military  orders,  and  so  plain  that  no  mortal 
man  could  mistake  its  meaning.  I  say  no  more 
upon  that  point ;  I  leave  it  with  the  Senate. 

The  act  itself  in  its  second  section  declares 
that  a  violation  of  its  provisions  shall  be  a  high 
misdemeanor  in  office,  punishable  by  fine  and 
imprisonment  in  the  penitentiary.  The  rule 
of  law  is  that  an  attempt  to  commit  a  misde- 
meanor is  itself  a  misdemeanor.  It  is  the  rule 
of  the  common  law,  and  it  is  the  rule  of  the 
District  happily,  and  governs  the  President  and 
ought  to^overn  him  and  ought  to  govern  every- 
body else  within  the  District.  I  heard  a  soeer 
about  this  question,  I  thought,  from  one  of  the 
counsel  that  it  was  limited  to  the  District  in  its 
f  operations.  If  the  legislation  which  is  limited 
exclusively  to  the  District  is  to  be  stieered  at 
by  counsel,  what  means  the  provision  in  the 
Constitution  that  the  Congress  shall  have  ex- 
clusive legislative  power  over  the  District  7  It 
is  for  the  protection  aud  defense  of  the  nation^ 
But  it  is  not  limited  altogether  to  the  District 
at  last.  The  act  of  1801  was  limited  to  the 
District  in  applying  the  common-law  rale,  but 
the  act  which  it  supports  is  coextensive  with 
the  Republio.  It  is  not  necessary  that  the  offi- 
cer himself  should  be  indictable  in  order  to  hold 
him  impeachable.  It isonly  necessary thatthe 
act  he  did,  by  the  strict  construction  that  is  pat 
upon  this  question  by  the  counsel  for  the  ac- 
cused, was  a  crime  or  misdemeanor  nnd^  the 
laws  of  the  country.  That  it  was  such  a  crime 
and  misdemeanor  I  have  shown, 

I  leave  article  nine.  I  now  consider  article 
ten,  about  which  a  great  deal  has  been  said 
both  by  the  opening  counsel  and  by  the  con- 
cluding counsel,  rhe  President  is  in  that 
article  cbaried  with  an  indictable  offense  in 
this,  that  in  the  District  of  Columbia  he  uttered 
seditioBS  words — I  am  stating  now  the  sub- 
stance and  legal  effect  of  the  oharge — ^seditious 
words  tending  to  incite  the  people  to  revolt 
against  the  Thirty-Ninth  Congress  and  to  dis- 
regard their  legislation,  asserting  in  terms  that 
it  was  no  Congress,  that  it  was  a  body  "  assnm- 
ing  to  be  a  Congress  "  "haogii^  upon  the  verge 
of  the  Government,"  and  committingntso  aets 
of  public  indecency  which,  as  I  showed  to  the 
Senate  yesterday  apon  the  aathority  which  I 
read,  is  at  common  law  ma  indictable  misde- 
meanor, showing  a  purpose  to  violate  the  law 
himself  and  to  eneonrage  and.  inehe  others  to 
violate  the  law.  The  language  of  the  Presi- 
dent was  the  language  of  sMition. 

What  did  the  counsel  say  about  it  7  Tbev 
referred  yon  to  the  sedition  act  of  1798,  whim 
expired  by  its  own  limitation,  and  talked  about 
its  having  been  a  very  odious  law.  I  do  not 
know  but  they  intimated  that  it  was  a  very 
unconstitutional  law.  Pray  what  court  of  the 
United  Statw  •ret  so. decided?    Ihece  vew 


proeeeotions  nnder  it,  but  what  covrt  of  thtt 
United  States  ever  so  decided?  What  com- 
manding authority  upon  the  Constitntion  ever 
rnled  that  the  law  was  nncomtitutional?  I 
admit  that  no  sack  law  as  that  ought  to  be  upon 
your  statute-book,  of  general  operation  and 
applicaUon  in  this  country,  except  in  a  day  of 
national  peril.  That  was  a  day  of  natiomd 
peril.  There  was  sedition  in  the  land.  The 
French  minister  was  abroad  in  the  Republic, 
everywhere  attempting  to  stir  up  the  people  to 
enter  into  oombinatione  abroad  hurtful  and 
dangerous  to  the  seenritjr  of  American  instito- 
tions. 

But  I  pass  it.  The  gentlemen  referred  to 
Mr.  Jefferson  coming  into  power  through  bis 
hostility  to  the  sedition  act  of  1798 ;  and  he 
had  no  sooner  got  into  power  than  he  re- 
enacted  it  as  to  every  officer  and  soldier  of 
yonr  Army,  and  it  stands  the  law  of  your 
Republic  from  that  day  to  this.  I  read  from 
theaetof  1806: 

"Any  ofieer  or  aoMier  who  sbsllnse  eontsmptnons 
or  diweapMtfal  words  scaiDst  the  Pr««i<leBt  of  the 
United  States,  against  the  Vice  President  Ihere^ 
acainst  the  Consress  of  the  United  States,  or  against 
the  Cbier  Magistrate  or  Legislatore  of  any  of  the 
United  States  in  which  he  may  be  quartered,  if  a 
commiraioned  officer,  shall  b«  oashiered  orotherwiia 
puniebed  as  a  court-martial  shall  direct;  if  a  non- 
eommissioDed  offioer  or  soldier,  be  shall  saflbr  tueh 

ganisbment  as  shall  be  infiiotad  en  hia  by  the  sea- 
moa  of  a  eoort-marttal." 

Ev«n  unto  death.  That  has  been  tor  m<n« 
than  sixty  years  the  law  of  the  RepaUto. 
Using  disrespectfnl  language  toward  the  Pres- 
ident or  nsing  disrespectfhl  langnage  toward 
the  Congress  is  an  offense  in  an  offico'  or 
soldier. 

The  gentlemen  read  firom  the  Constitation 
in  the  hope,  I  suppose,  to  show  that  it  was 
ntteriy  impossible  for  the  Congress  of  the 
United  States  to  inflict  pains  aad  penalties  by 
law  for  seditious  ntteoaaoes  either  by  their 
President  or  anybody  else.  If  it  were  com- 
petent for  the  Congress  of  1806  to  enact  that 
law,  it  was  equally  competent  for  the  Congress 
of  1798  to  enact  a  sedition  law ;  and  by  the  act 
of  1801  these  seditious,  utterances  made  in  yonr  ■ 
District  are  indictable  as  misdemeanors, 
whedier  made  by  the  President  or  anybody 
ebe,  and  especially  in  an  official  charged  with 
the  execution  of  the  laws — for,  as  I  read  yes- 
terdi^,  a  refusal  to  do  an  aet  required  by  the 
law  of  an  officer  is  at  common  law  indictable 
— the  attempt  to  procure  another  or  others 
to  violate  law,  on  the  part  of  such  officer,  is 
also  indictable;  and,  in  general,  sediUoas 
ntteranoes  by  an  executive  officer  at  the  com- 
mon law  always  were  indiotable ;  that  is  to  say, 
to  incite  the  people  to  resistaBoe  to  law  or  to 
incite  the  officers  of  the  Army  to  mntiny  or  to 
disregard  law. 

But,  say  counsel,  this  is  bis  gnantntied  right 
nnder  the  Constatation.  The  freedom  of  speech, 
says  Ute  gentlesMa,  is  not  to  be  restricted  by 
a  law  of  Congress.  How  is  that  «iswered  qr 
this  act  of  1806,  which  subjects  every  soldier 
in  your  Army  and  every  oncer  in  yonr  Arasy 
to  court-martial  for  using  disrespectful  words 
of  the  President  or  of  the  Congress  or  of  his 
superior  officers  7  The  freedom  of  speech  guai^ 
antied  by  the  Constitation  to  all  the  pieople  of  the 
United  States,  is  that  freedom  of  speech  which 
respects,  first,  the  right  of  the  nation  itself 
which  respects  the  supreauKy  of  the  nation's 
laws,  and  which  finally  respects  the  ri^ta  of 
every  citizen  of  the  Republic  I  believe  in 
that  freedom  of  speech.  That  is  the  free- 
dom of  speech  to  which  the  learned  gentleman 
firom  New  York  referred  when  he  quotisd  the 
words  of  Milton:  "Give  me  the  liberty  to 
know,  to  argue,  and  to  ntter  freely  acoordiog 
to  ooBscienoe  abev«  all  liberties."  That  is 
the  liberty  which  respects  the  rights  of  nations 
snd  the  nglits  of  individuals,  which  is  called 
that  virtttoin  liberty,  a  day,  an  hour  of  wWek, 
is  worth  a  whole  eternity  of  bondagew  That 
is  our  American  ooastitatiottal  Kbnr^r — the 
libtfty  in  defense  of  wfaieh  the  noblest  SMtd  tke 
best  of  our  race,  men  of-whom  the  world  was 
not  worthy,  have  sofcrsd  hanger  and  tlmst} 
ctdd  aad  ■afcedaess,  the  jmt  of1iata,4k*aoa«l 
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•f  pow«i,  the  gloora  of  tb«  dwogcon,  t]M  tor- 
tare  of  tli«  wheel,  the  sgonv  of  the  fagut,  the 
icaominy  of  the  scaffold  and  the  cross,  and  by 
their  living  and  their  dying  glorified  haman 
nature  aoa  attested  its  claim  to  immortality. 
I  stand,  Senators,  for  that  freedom  of  speech ; 
bat  I  stand  against  that  freedom  of  speech 
which  vould  disturb  the  peace  of  nationa  and 
disturb  the  r^ose  of  men  even  in  their  graves. 

There  is.  Senators,  but  one  other  part  of 
this  ease  that  I  deem  it  my  doty  particular!/ 
forlher  to  discuss :  and  that  is  the  allegatioa 
eootained  in  the  eWenth  article,  which  ailegef 
specifically  the  attempt,  not  the  accomplish- 
nent,  of  the  acts,  but  rests  on  all  the  evidence, 
which  applies  t«  all  the  other  articles  preferred 
against  this  accused  and  guilty  man — the  at- 
tempts b^  devices  to  incite  the  people  to  resist- 
ance against  their  own  CoBgress  and  its  laws 
by  decJariag  that  it  was  a  Congress  of  only 
part  of  the  States ;  the  attempt  to  prevent  the 
raUfioalioo  by  the  Legislatures  of  the  sevetal 
States  of  the  fourteenth  article  of  amendment 
preferred  by  the  Thirty-Ninth  Congress  on  the 
same  ground  that  it  was  not  the  Congress  of 
the  nation  and  had  no  poweir  to  propose  an 
article  of  amendment  to  the  Constitution,  a 
position  asserted  by  him  even  in  his  messages 
to  the  Congress,  reasserted  in  bis  speech ;  «a 
attempt  to  prevent  the  execution  of  the  tenure; 
of-offioe  aet ;  an  attempt  to  prevent  the  exe-' 
cation  of  Ifaie  act  making  appropriations  foe 
the  support  of  the  Army  and  the  Department 
of  War,  passed  March  2,  1867  ;  an  attempt  to 
Mfeat  the  operation  and  execution  of  the  act 
tar  the  more  efficient  government  of  the  rebel 
States. 

Why,  said  the  learned  geotleaaa  fr|^m  Ohio, 
[Ur.Oroesbeclc,]  theeviamcethatweintroduee 
to  sap^rt  this  last  averment  of  the  eleventh  ar- 
ticle, It  appears,  was  a  thing  done  by  the  Presi- 
dent some  months  before  the  act  was  passed. 
The  gentleman  was  entirely  right  in  his  dates, 
but  he  was  altegether  wrong  in  his  ooaclnsieos. 
We  introdnoed  the  tek^pram  for  no  saoh  pur- 
jiose.  Wo  introduced  the  telegram  in  order 
to  sustain  that  averment  of  the  Seventh  article 
that  he  attempted  to  defeat  the  ratification  of 
the  fourteeutharticle  of  amendment,  anamend- 
ment  essential  to  the  future  safety  of  the 
Kepublio,  by  the  judgment  of  twenty-five  mil- 
lion men  who  have  so  solemnly  declared  by  its 
ratification  ia  twoMjhthrae  of  tba  ei;gaalaed 
States  of  the  Union. 

This  foarteeath  article  of  amendment,  aa  the 
Senate  will  recollect,  was  passed  about  the 
month  of  June,  1866,  by  the  Thirty  Ninth  Con- 
gress. After  it  had  been  passed,  and  ratified 
perhaps  by  some  of  the  States,  tae  President 
sent  this  tel^ram  to  Governor  Parsons,  of 
Alabama,  dated  January  17,  1867 : 

"  What  pomM*  fwtd  oan  be  oMalixd  by  retnwid- 
eriac  the  eonaUtatioMl  amuKtmsnt}" 

It  had  already  been  rqeoted  by  that  Legis- 
klure. 

"  I  know  of  none  io  the  present  postnr*  of  aCdn ; 
■Btl  I  do  not  believe  the  pee|>leof  the  whole  oonntrr 
will  sustain  any  set  of  individuals  in  attempts  to 
cDaitgo  the  wboie  character  of  our  Government  hy 
enabling  acU  or  otherwise.'' 

"Aaf  set  of  individuals,"  not  a  Congress, 
but  a  simple  mob. 

"  I  believe,  on  the  contrary,  that  they  will  eventu- 
ally uphold  all  who  hare  patriotism  and  eoumge  to 
stand  by  the  OoostHation,  aad  to  place  their  oonft- 
d«n«e  in  the  people.  There  should  he  no  talteriitf  on 
the  part  of  those  who  are  honeet  in  their  determina- 
tion to  sustain  thesereral  eodrdinatedepartments  of 
the  Oovemmeat  in  aoeordanee  with  its  original  de- 
aiaa." 

Conpilei  with  his  messages  to  Congress,  eo»- 
pled  with  the  nttarattees  of  kis  counsei  from 
Tennessee,  what  is  all  this  bnt  an  affirmation 
on  the  part  of  the  President  that  the  States 
lately  in  insurrection  ^ter  all  bold  the  power 
over  the  people  of  theotnniaed  Slates  of  this 
Union  to  the  extent  that  ^ey  can  ■eitberlegis'- 
ktto  for  die  govenuoent  of  those  disordered 
eommnnities,  nor  amend  their  own  Constitu- 
tion even  for  the  Government  and  proteotion  of 
themarives.?  If  it  does  not  mean  that,  it  means 
Dotfaing.  In  the  langoage  of  the  learned  coua- 
•nlfean  New  Ywdc,  wtao  nfprnta  as  the  able 


advocate  of  the  President  at  this  bar,  it  is  an 
attempt  on  the  part  (rf  the  President  to  revive 
an  expiring  rebellion,  '*  the  lost  cause.'.'  It  is  I 
an  utterance  of  his  to  the  effect  that  unless  the 
ten  States  lately  in  insurrection  choose  to  as- 
sent, the  people  of  the  or^nised  States  shall 
not  amend  their  Constitution.  The  President 
call*  on  men  to  rally  to  his  standard  in  sup- 
port of  the  coordinate  departments  of  the  Gov- 
ernment aeainst  these  encroachments  of  a 
"set  of  individuals"  upon  the  rights  of  the 
people. 

Senators,  yoa  remember  well  what  the  gen- 
eral provisions  of  the  fourteenth  article  of  Uie 
ameadmeat  were.  I  desire,  however,  to  th6 
right  understanding  of  this  question  elwwhere 
as  well  as  here,  that  this  article  of  amendment 
shall  go  into  the  record  of  this  case,  thus  as- 
sailed by  the  President  in  his  conspiracy  with 
those  lateW  in  rebellion,  in  bis  attempt  to  re- 
vive "  the  lost  eaoee,"  inhisattemptto  impose 
a  fetter  upon  the  nation  wbicbatlast  will  work 
hs  ruin  aaderown  the  rebellioo  itself  with  snc- 
esss.  The  fourteenth  article  of  amendment  is 
in  these  words: 

ABTIOLS  ZtV. 

SlonoH  1.  All  peimvs  bom  or  nataralifed  in  the 
United  States,  anusubieot  to  the  jurisdiction  thereof, 
ore  citizens  of  the  United  States  and  of  the  State 
wherein  theyreside.  NoSlate shall makeorenforee 
aay  law  which  shall  abridge  the  priTileseiorimma- 
niUes  of  citiseos  of  the  United  States;  nor  shall  any 
State  deprive  any  person  of  life,  liberty,  or  property 
wltbent  duo  process  ot  law,  nor  deny  to  any  person 
within  its  jorisdiotioB  the  eaual  proteotiou  of  the 
law. 

Sko.  2.  Representatives  shall  be  apportioned 
amons  the  several  States  aoeordinc  to  thefr  respwt- 
ive  numbers,  conntiac  the  whole  aumber  of  persons 
in  each  State,  excluding  Indians  not  taxed.  Bat 
when  the  right  to  rote  at  any  election  for  the  choice 
of  eleetors  tor  President  ana  Tiee  President  of  the 
United  States,  Kepraseatalivee  in  Congress,  the  ex- 
ecutive and  Judicial  officers  of  a  State,  or  the  mem- 
bers of  the  Legislature  thereof,  is  denied  to  any  of 
the  male  inhabitants  of  sneh  State,  being  twenty- 
ono  yean  of  a«a  and  oiliseoe  of  the  UniteaStatas,  or 
in  any  way  abridged,  except  for  participation  in  re- 
bellion or  other  crime,  the  basis  of  representation 
therein  shall  be  reduaed  in  the  proportion  which  thf 
naatberofsacbmaleeitiMnsshallDear  to  the  whole 
number  of  male  citizens  tweoty-ono  years  of  age  in 
such  State. 

8ia  8.  No  BRSon  ibail  be  a  Senator  or  Ilepre- 
smtativ*  ia  Congns*.  or  elector  of  President  and 
Vice  President,  or  hold  any  office,  civil  or  military, 
under  the  United  States,  or  under  any  State,  who, 
having  prSvioosly  taken  an  oath  as  a  aember  of 
Congress,  or  as  an  olBoer  of  the  United  States,  or  as 
a  member  of  any  state  Legislature,  or  as  an  execu- 
tive or  judicial  officer  of  any  State,  to  support  the 
OoastitutioB  of  the  United  States,  shall  have  en' 


gaged  in  insarrsetion  or  rebeUion  agsinst  the  same, 
or  given  aid  or  comfort  to  the  oncmios  thereof^  " 


But 


Congress  may,  by  a  vote  of  two  thirds  of  eaeh  Hoose, 
remove  sash  aisiibility. 

Sbb.  i.  lb*  vaUdity  of  the  pnblio  debt  of  the  Uni- 
ted States  authorized  by  law,  including  debts  in- 
curred for  pajrment  of  pensions  and  bounties  for  ser- 
viaes  in  eappreesing  iasuiTectioB  or  lebellioa,  shall 
not  be  questioned.  But  neither  the  United  States 
nor  any  State  shall  assume  or  pay  any  debt  or  obli- 
gation incurred  in  aid  of  insurrection  »r  rebellion 
againat  the  United  States,  er  any  claim  Cmt  the  loss 
or  emancipation  of  any  slave ;  but  all  f  uoh  debt^ 
obligations,  and  claims  shall  be  held  illegal  and 
void. 

Sic  6.  Shat  Congress  sbaU  have  power  to  anfoieSk 
by  appropriate  legislation,  the  provisions  of  this 
article. 

That  is  the  article  which  the  people  desire 
to  adopt,  and  that  which  President  by  co- 
opeiaUen  and  combination  with  those  lately 
in  rebellion  aeehs  to  defeat.  What  right  liad 
he  to  meddle  with  it?  The  gentlemen  under- 
took to  draw  a  distinction  between  Andrew 
Johnson  tbe  citizen*  and  Andrew  Johnson 
the  Prewdeat.  I  thought,  Senators,  at  the 
time  I  eould  see  some  significance  in  it.  It 
was  a  little  hard  for  them  to  stand  here  and 
defend  the  ri^ht  of  the  President  under  his 
sworn  obligatiau  to  take  care  that  tbe  laws 
be  faithfully  exeeated,  and  to  support  tbe 
OoDstltutiea  under  the  law  and  in  accord- 
ance with  the  law  and  the  limitations  of  the 
law,  to  excuse  him  as  President  iot  any  of 
those  utterances.  It  was  a  nnch  mora  easy 
natter,  if  yon  will,  to  excuse  him  as  private 
citigen  Andrew  Johnson  for  saying  that  the 
people  were  without  a  Congress,  and  that  being 
without  a  Congress  their  legislation  was  void, 
and,  of  coorse,  was  not  to  be  enforced  except 
ia  so  far  as  he  saw  fit  to  approve  or  to  enforce 
it;  that  being  witJ»«iBtftCong«asa,th^  bad  no 


right  to  propose  this  article  of  amendment 
essential  to  the  future  life  of  the  Republic. 
What  was  thjs  at  last  but  snyiug  that  rebellion 
works  no  forfeiture  7  What  was  this  at  last 
but  saying  that  by_  acts  of  secession  and  acts  of 
rebellion  in  suiEcient  numbers  among  eleven 
States,  or  more  than  one  fourth  of  all  the 
States  of  the  Union,  and  a  persistent  refusal 
to  elect  members  to  Congress,  they  thereby 
deprive  the  people  of  legislative  power,  and  by 
the  same  method  deprive  the  people  of  the 
power  to  propose  amendmonts  to  their  own 
Constitution  7 

No  more  offensive  words.  Senators,  ever  were 
uttered  by  an  executive  officer  in  this  country 
or  any  countrjr ;  no  utterances  more  offensive 
could  by  possibility  be  made  by  Andrew  John- 
son. Ihey  are  understood  by  the  common, 
plain  people  as  the  utterances  of  an  expiring 
rebellion  in  aid  of  the  lost  cause.  Hostility 
to  the  amendment — why?  Because,  among 
other  things,  it  forever  makas  slavery  impos- 
sible iu  tbe  laud ;  because,  among  other  things, 
it  makes  the  repudiation  of  the  plighted  faith 
of  this  nation,  either  to  its  living  or  to  its  dead 
defenders,  forever  impossible  in  the  land  j  be- 
cause, b^  its  further  provisions,  it  makes  the 
assumption  of  any  debt  or  liability  contracted 
in  aid  of  the  rebellion,  either  by  Slate  or  con- 
gressional legislation,  forever  impossible  in  the 
land  ;  because,  by  itsprovisions,  it  makes  com- 
peusation  for  slaves  forever  impossible  in  the 
land,  either  b^  congressional  enactment  or  by 
State  legislation.  Is  that  the  secret  of  this 
hostility?  If  not,  then  what  is  it?  Simply 
that  you  have  no  Congress  and  no  right  to 
amend  the  Constitution ;  that  your  uatiouality 
is  broken  up  and  destroyed.  And  his  own  ad- 
viser and  counselor  in  this  presence  took  the 
same  ground,  only  he  attempted  to  qualify  it  by 
saying  that  you  might  have  the  power  of  ordi- 
nary legislation,  although  you  had  no  power 
of  impeachment,  and  said  that  was  the  Presi- 
dent's opinion,  gave  us  notice  in  advance  that 
that  was  the  President's  opinion.  Ue  will 
allow  ;rou  to  proceed  with  the  mockery  of  the 
trial,  giving  you  notice,  however,  that  you  have 
no  right  to  pronounce  judgment  unless  you 
pronounce  judgment  of  acquittal  I 

As  I  said  before,  Senators,  all  the  facts  of 
this  case  support  the  averment  of  the  eleventh 
article  of  impeachment.  I  do  not  propose  to 
review  them.  I  have  referred  already  at  suffi- 
cient length  to  the  facts  which  do  support  it. 
I  only  ask  Senators  to  remember  when  they 
come  to  deliberate  that  there  are  several  aver- 
ments in  the  eleventh  article  of  these  attempts 
to  violate  the  law  which  I  have  shown  by  your 
act  of  1801  and  the  rule  of  common  law  are 
indictable  in  tbe  District ;  that  these  were  com- 
mitted within  the  District;  and  that  the  aver- 
ments are  divisible.  You  might  find  him  not 
gailty  of  one  of  the  averments  in  the  eleventh 
article  and  find  him  guilty  of  another.  Surely 
you  will  find  him  guilty,  and  must  find  him 

fuilty,  upon  your  consciences,  if  you  hold  it  to 
e  a  crime  for  the  President  purposely  and 
deliberately  to  attempt  to  prevent  the  execu- 
tion of  a  law  of  Congress,  with  or  without  force, 
with  or  without  threat  or  intimidation.  You 
must  under  the  eleventh  article  find  this  man 
guilty  of  having  entered  into  such  combination 
and  having  contrived  and  devised  to  defeat 
and  hinder  and  prevent,  as  averred  in  that 
artiole,  tlie  execution  of  the  tenure-of-ofiiee 
act,  especially,  as  therein  averred,  to  prevent 
tbe  Secretary  of  War  from  forthwith  resuming 
the  functions  of  his  office  in  obedience  to  the 
requiremeate  of  the  act.  And  it  is  no  matter 
wither  Secretary  Stanton  was  within  the  act 
or  without  it,  it  was  decided  by  the  legislative 
department  of  the  Government,  by  the  Senate 
of  the  United  Slates  under  the  Conslitution, 
and  its  decision  under  tbe  law  should  have  con- 
trolled the  President,  as  it  certainly  mast  con- 
trol the  Secretary. 

The  law  was  mandatory — it  commanded  the 
Secretary,  upon  the  decision  of  the  Senate  and 
notice  given  to  him,  forthwith  to  resume  the 
functions  of  that  office,  and  for  disobedience 
to  its  commaods,  aftw  tnoh  judgment  of  tbis 
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Senate  and  such  notice,  he  himself  should  be 
impeached.  Now,  this  fikct  being  established 
ana  confessed,  how  is  the  Senate  to  get  away 
from  it  when  the  President  himself  puts  it  in 
writing  and  confesses,  on  the  10th  day  of  Feb- 
ruary, 1868,  that  as  early  as  the  12th  day  of 
August,  18B7,  it  was  his  purpose  to  prevent 
Edwin  M.  Stanton  from  resoming  the  functions 
of  that  office,  and  therefore  it  was  his  purpose, 
ae  alleged  in  the  eleventh  article,  to  prevent, 
if  by  possibility  he  could,  the  execution  of  the 
lawV  Senators,  I  can  waste  no  further  words 
upon  the  snbject.  It  is  useless  for  me  to  ex* 
banst  my  strength  by  further  argumentation. 

I  assume,  Senators,  after  all  that  I  have  said 
on  this  sutiject,  that  I  have  made  it  clear  to  the 
entire  satisfiietion  of  every  Senator  that  the 
substantive  averments  of  the  various  articles 
preferred  by  the  House  of  Representatives 
against  the  President  are  established  by  the 
proof  and  confessed  substantially  by  his  answer. 
I  hold.  Senators,  that  these  articles  are  sub- 
stantially established  upon  the  proofs  in  the 
case,  upon  the  confessions  of  the  President 
himself  of  record  in  his  answer,  in  this,  that 
the  President  did  issue  his  order  for  the  re- 
moval of  the  Secretary  of  War  during  the  ses- 
sion of  the  Senate  of  the  United  States  in 
violation  of  the  provisions  of  the  act  of  March 
2,  1867,  regulating  the  tennre  of  certain  civil 
offices,  and  with  the  intent  to  violate  it,  which 
intent  the  law  implies,  and  which  intent  the 
President  expressly  confesses. 

That  his  guilt  is  further  established  in  this: 
that  he  did  issue  his  letter  of  authority  to 
Thomas  in  violation  of  that  act,  with  the  intent, 
•s  declared  by  himself,  to  prevent  the  Secre- 
tary of  War  fi-om  resuming  the  functions  of 
the  office  after  he  himself  had  suspended  him 
In  pursuance  of  the  provisions  of  the  aot,  and 
submitted  the  same  to  the  judgment  of  the 
Senate  according  to  its  requirements. 

That  he  is  guilty  further  in  this:  upon  the 
proofs  that  he  did  unlawfully  conspire  irith 
Lorenzo  Thomas,  as  charged  in  the  fourth,  fif^, 
sixth,  and  seventh  articles,  with  or  without 
force,  with  or  without  intimidation,  to  prevent 
and  hinder  the  Secretary  of  War  from  holding 
the  office  in  direct  violation  of  the  terms  of 
the  tenure-of  office  act. 

That  he  is  guilty  farther  in  this:  that  he  did 
attempt  to  induce  General  Emory  to  violate 
the  act  making  appropriations  for  the  sn{>port 
of  the  Army,  the  violation  of  which  act  is  by 
its  second  section  declared  to  be  a  high  mis- 
demeanor in  office. 

That  he  is  guthy  further  in  this :  that  by  his 
intemperate  and  scandalous  harangues  he  was 
guilty  of  a  great  public  indecency  and  of  the 
attempt  to  bring  the  Congress  of  the  United 
States'  into  contempt  and  to  incite  the  people 
to  sedition  and  anarchy. 

That  be  is  guilty  in  this :  that  by  denying  the 
constitutionality  of  the  Thirty-Ninth  Congress, 
and  by  his  acts  before  referred  to,  he  did  as- 
sume to  himself  the  prerogative  or  dispensing 
■with  the  laws,  of  suspending  their  execution 
itt  pleasure,  until  such  time  as  it  might  snit  his 
own  convenience  to  test  the  question  of  their 
validity  or  to  ascertain  the  true  construction 
of  the  Constitution  in  the  coorts  of  the  United 
States. 

And  that  by  contriving  with  those  lately  in 
insurrection  he  did  further  attempt  to  prevent 
the  ratification  of  the  fourteenth  article  of 
amendment  to  the  Constitution ;  and  by  all 
these  several  acts  did  atiiempt  to  prevent  the 
execntion  of  the  tenure-of-ofBce  act,  the  ex- 
ecution of  the  Arnly  appropriation  act.  and  the 
execntion  of  the  act  for  the  more  efficient  gov- 
ernment of  the  rebel  States. 

These  fticts  being  thus  established  will  not 
omly  enforce  conviction  upon  the  Senate,  in  my 
judgment,  bat  they  ifill  enforce  conviction  as 
wellupon  the  mittds  of  the  great  body  of  the 
people  of  this  country. 

Nothing  remains,  therefore.  Senators,  for  me 
(xmher  to  consider  in  this  discussion  than  the 
confession  and  attempted  avoidance  of  the 
President  as  made  in  his  answer.  I  have  «n- 
tfeipated  H  in  the  hotfy  «f  mj  sfsanent.    Sen- 


ators have  attended  to  what  I  have  said.  It 
is  only  needful  for  me  to  remind  them  that 
it  is  answered  by  the  President  that  he  claims 
the  power  indefinitely  to  suspend  the  heads 
of  Departments  during  the  session  of  the  Sen- 
ate without  their  advice  and  consent,  and  to 
fill  the  vacancies  thus  made  by  appointments 
ad  interim ;  that  he  claims  the  right  to  inter- 
pret the  Constitvtion  for  himself,  and,  in  the 
exercise  of  that  right,  to  prononnee  fot  Kim- 
self  upon  the  validity  of  every  (wt  of  Con- 
gress which  may  be  placed  upon  the  statute 
book,  and  therefore,  by  virtne  of  his  preroga- 
tive as  the  Executive  of  the  United  States,  in 
defiance  of  your  laws  and  in  defiance  of  the 
transcendent  power  of  impeaehment,  vested 
by  the  people  in  their  Boose  of  Bepresenta- 
ttvec,  he  may  tnspend  the  laws  and  dispeaae 
with  their  execntion  at  his  pleasure  I 

That  is  the  position  of  the  President.  Then 
are  the  offenses  with  which  he  stands  charged. 
They  have  acquired  and  taken  something  of 
technical  form  and  shape  in  the  articles  |  bat 
the  effect  of  the  charges  agwost  the  President 
is  usurpation  in  ofSoc,  suspending  tlMpeo{ite's 
laws,  dispensing  with  the  execution  thereof 
purposely,  witk  intent  to  violate  them,  and,  in 
the  language  of  the  article,  to  hinder  and  to 
prevent  their  execntion. 

The  attempted  avoidance  set  tip  is  an  im- 
plied judicial  power,  as  it  was  called  by  the 
learned  counsel  of  the  President,  to  determine 
for  himself  the  true  constmction  of  the  Consti- 
tution and  judicially  to  determine  for  himself 
the  validity  of  all  yoor  laws.  I  have  endeav- 
ored to  show,  Senators,  that  this  assumption 
of  the  President  is  incompatible  with  every 
provision  of  your  Constitution ;  that  it  is  at  war 
with  all  the  traditions  of  the  Republic ;  that 
it  is  in  direct  conflict  with  the  contemporane- 
ous and  continued  constroction  of  the  Consti- 
tntion  by  the  legislative,  executive,  and  jn-dicial 
departments.  1  have  endeavored  also  to  impress 
you,  Senators,  with  my  own  eonvietion  that 
this  assumption  of  the  President  to  interpret 
the  Constitution  and  the  laws  for  himself,  to 
snspend  the  execution  of  the  lavs  at  his  pleas- 
ure, is  an  assumption  of  power  simply  to  set 
asiae  the  Constitution,  to  set  awde  the  laws, 
and  to  annihilate  the  Govern  meat  of  the  peo- 

Ele.  This  is  the  President's  crime:  that  he 
as  assumed  this  prerogative,  dangecoos  to  the 
people's  liberties,  violative  alike  of  his  oath, 
of  the  Constitutionj  and  of  the  laws  enacted 
under  the  Constitution.  I  have  also  endeav- 
ored to  show  to  the  Senate  that  these  offenses, 
as  specified  in  the  articles,  are  impeachable, 
and  are  declared  b^  the  laws  of  the  land  to  be 
high  crimes  and  misdemeanors,  indictable  and 
punishable  as  such. 

And  yet  the  President  has  the  audacity  in 
his  answer— and  I  go  not  beyond  it  to  ooovict 
him — to  come  before  the  Senate  an'd  declare 
in  substance:  "Admitting  all  that  is  charged 
against  me  to  be  true ;  adraittinf  that  I  did 
suspend  the  execution  of  the  laws;  that  I  did 
enter  into  a  conspiracy  with  intent  to  prevent 
the  execution  of  the  laws,  that  it  was  my  pur- 
pose to  prevent  their  execntion,  that  I  ^d 
issne  a  letter  of  unthority  in  direct  violation 
of  the  law ;  nevertheless,  I  say  it  was  my  right 
to  do  so,  and  it  is  not  yonr  right  to  hold  me 
to  answer,  becaose  by  force  of  the  Oonstita- 
tion  I  am  entitled  to  interpret  the  Constitution 
for  myself,  and  to  decide  upon  the  "Mlidity  of 
a  law,  whether  it  conflicts  with  a  power  ooa- 
ferred  upon  me  by  the  Constitation,  and  if  it 
does  I  must  take  the  necessary  steps  to  t«8t  its 
validity  in  the  courts  of  justice."  That  is  the 
President's  answer  as  recorded  here. 

I  have  endeavored  to  show,  fWrlker,  that  the 
civil  tribunals  of  this  conntry,  under  tfa«  Co«- 
stitntion,  can  by  no  poseibiii^  liave  any  pow«r 
to  determine  any  such  issue  betw«en  the  Pres- 
ident and  the  people.  I  do  not  propose  to 
repeat  my  argument,  bat  I  ask  the  Senate  to 
consider,  that  if  the  courts  shall  be  allowed  to 
intervene,  and  in  the  first  instance  decide  any 
question  of  this  sort  between  the  people  and 
the  accosed  President,  it  neeessanly  does  re- 
tnh  tiiot  the  eenrts  at  iMt,  actisg  np««  tfa* 


suggestions  of  the  President,  may  deoMe  svery 
question  of  impeachment  which  can  peasib^ 
arise  by  reason  of  the  malfsasanee  and  gniltf 
actsof  a  President  in  office,  and  defy  the  ppwer 
of  the  people  to  impeach  him  and  try  him  ia 
the  Senate.  What,  the  Saprene  Conit  to 
decide  a  question  of  this  sort  for  the  Senate 
of  the  United  States,  when  the  Constitatioa 
declares  thtkt  th«  Senate  sh^l  have  the  sola 
power  to  tfy  all  impeachments,  which  I  said 
befbre  neeesaarily  indodea  the  eole  power  to 
try  every  qnesthm  of  law  and  fiMt  finally  aa4 
forever  between  the  PKsid««t  and  the  penile  I 

That  is  ray  answer.  That  i*  the  position  we 
assume  here,  on  behalf  of  the  people,  before 
the  Senate.  If  we  ore  wrong ;  it,  after  all,  yoa, 
Senators,  can  cast  the  bunlen  which,  in  ear 
judgment,-  the  Constitution  imposea  opoa  yea, 
and  upon  yoa  alone,  on  the  courts,  therein 
depriving  the  people  of  the  power  of  removing 
an  accused  and  guilty  President,  that  is  for 
Ton.  We  do  not  entertain  for  a  moment  the 
MKef  that  the  Senate  will  give  any  eonnta- 
nance  to  this  position  assumed  by  the  Presi- 
dent in  his  answer,  and  which  at  last  conotitates 
bis  sole  defense. 

These  acts  charged,  then,  as  Inid, are  aeta 
ef  nsnrpatioii  in  office,  criminal  violatioas  of 
the  Cenatitation  and  laws  of  the  iaiad ;  and  in- 
osrauch  aa  they  ore  committed  by  the  Chief 
Magistrate  of  the  nation,  dangerous  to  thepnb- 
Kc  Tibertiee.  ITie  people,  Seaaton,  have  de- 
clared in  words  too  plain  to  be  miataiitn  and 
too  strong  to  be  evaded  by  the  sabUeties  of  a 
fiilse  loric,  ttet  the  ConetitntioB  ordained  by 
them  and  the  law*  enacted  ky  their  Representa- 
tives in  Congress  assembled  shall  be  obered, 
and  shall  be  executed  an4  enforced  hf  uieir 
servant,  the  President  of  the  United  States, 
until  the  same  shall  be  amended  or  repealed  ia 
the  mode  prescribed  by  themselves.  They  have 
written  this  decree  of  theirs  $ili  over  tlik  land  ia 
the  tempest  and  fire  of  btrttle.  ' 

When  twelve  million  people,  standing  within  - 
the  limits  of  eleven  States  of  this  Dnioa,  en- 
tered into  coofiederation  and  agteement  agaioat 
the  snpremaey  of  the  Conatitutien  and  k^wo.  ' 
and  conspired  to  suspend  their  execution  ana 
to  antral  them  within  their  respective  territo- 
rial limits,  firora  ocean  to  ocean,  by  a  mbline 
uprising,  the  people  stamped  out  ia  Mood  the 
atrocious  assnmption  tiiat  mlRions  of  men  were 
to  be  permitted,  acting  Tinder  State  orgattiza- 
tions,  to  suspend  for  a  moment  the  supremacy 
of  the  Consdtnlion  or  the  exeeutioa  of  the 
people's  laws.     Is  it  to  be  supposed  that  this 

§reat  and  triumphant  people,  who  but  yester 
ay  wrote  this  decree  ef  theirs  amid  the  iaine 
of  battle,  are  now  at  thi«  day  tamely  to  anbmit 
to  the  same  assnmption  of  power  by  a  single 
man,  and  he  their  own  sworn  Executive?  bet 
tlifl  people  aaewer  that  eoeatioB,  oa  th^anur- 
edly  will  answer  it,  in  tie  eomiog  elections. 

is  it  B0t  ia  taia,  J  aak  yoa,  Seaatwa,  that 
the  people  have  thus  vindicated  by  batMe  the 
Bwsatsamcg-  of  their  own  Oonatitutitfa  and  laws, 
if,  afler  all,  their  Preai^Bt  ia  {lermitted  to  aa*- 
Iiend  their  laws  and  dispense  with  the  execu- 
tion thereof  at  pleaavre,  and  defy  the  power 
of  the  people  to  bring  him  to  trial  and  judg- 
ment before  the  only  tribunal  authorized  by 
the  Constitution  to  try  him  f  That  is  the  issue 
which  ia  presented  before  the  Senate  for  cheei- 
aoo  by  these  articles  of  iaapeoohaaeBt.  By 
flueh  acts  of  usurpation  on  the  port  of  thi* 
ruler  of  a  people,  I  need  not  say  to  the  Senate, 
the  neoee  of  natioiM  is  broken,  a*  it  ia  only  hr 
obedience  to  law  that  the  peace  of  natiooa  ia 
aiahitsiaed  aad  their  exiateace  petpetaated. 
Law  ie  the  voiee  of  God  and  tha  ktxamof  «f 
the  world— 

If  tn/tn  VI  ttti  V9  1M  ti019  /TOM  tWURUt 

!%»■«•  U ttmttmml  kMmuu  art/i-mi  ■ntt^ipap'* 
All  history  i«  bat  ph9DSophy  teashiBg  hjr 
exaapie.  God  is  in  hiotaiy,  aod  throaagh  * 
teaches  te  men  aad  natioDS  the  profiaaodaat 
lessoae  wboeh  they  leam>  It  does  aot  ai'paiae 
roe.  Senators,  that  the  learned  oomisri  far  the 
aoeased  asked  ti>e  SeaotO)  ia  the  coa 
of  this  qoeotiea,  to  deoethotTolaBieof  ii 
tiaa,  aot  te  toah  jato  tha  paa^.na»to  J" 
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its  roices.  Senotota,  from  U»t  i»f  wfceo  the 
inscription  was  written  upon  the  graves  of  the 
heioes  of  Tbermopylee,  "Stmnger,  gp  tell  the 
Lacedemonians  that  we  lie  here  in  obedienoe 
to  their  laws,"  to  this  hour,  no  profounder 
lesson  Las  come  down  tons  than  this:  that 
through  obedience  to  law  comes  the  strength 
of  nations  and  the  safety  of  men. 

No  more  iatai  proTJsioB  erer  fonsd  its  way 
into  the  constitutions  of  States  than  that 
contended  for  in  this  defense  which  recog- 
nizes the  right  of  a  ainxle  despot  or  of  the 
many  to  discriminate  in  Uie  administration  of 
justice  between  the  ruler  and  the  citizen,  be- 
tween the  strong  and  the  weak.  It  was  by  this 
unjust  diserimiuatiou  that  Axistides  was  ban- 
ished because  he  was  just.  It  was  by  this 
ODJust  diserimiaatioa  ^tat  Socrates,  the  won- 
der of  the  Pagan  world,  was  doomed  to  drink 
die  hemlock  because  of  his  transeendent  vir- 
tues. It  was  in  honorable  protest  t^jainst  this 
unjnst  discrimination  that  the  creat  Roman 
S«nator,  father  of  his  country,  declared  that 
the  force  of  law  consists  in  its  being  made  for 
the  whole  community. 

Senators,  it  is  the  pride  and  boast  of  that 
great  people  from  whom  we  arc  descended,  as 
It  is  the  pride  and  boast  of  every  American,  that 
the  law  is  the  supreme  power  of  the  State  and 
is  fi»  the  protection  of  each  by  the  combing 
power  of  all.  By  the  eonstitntion  of  England 
the  hereditary  monansh  is  no  more  above  the 
law  than  the  hmnblest  subject;  and  by  the 
ConstTtutton  of  the  United  States  the  Presi- 
dent is  no  more  above  the  law  than  the  poorest 
knd  aaost  iViendless  beggar  in  yonr  streets. 
The  usurpations  of  Charles  I  inftioted  rnitoM 
injiirieB  i^>on  the  peopleof  England,  and  finally 
coat  the  aaur^ar  Us  Ufe.  i'ba  sabaeMWt 
usurpations  of  James  II — and  I  only  refer. to 
it  because  there  is  between  bis  official  conduct 
and  that  of  this  accused  President  the  most 
remarkable  parallel  that  I  have  ever  read  in 
history — filled  the  brain  and  heart  of  England 
with  the  conviction  that  new  securities  mnst 
be  taken  to  restrain  the  prerogatives  asserted 
by  the  Crown  if  they  would  maintain  their 
ancient  constitution  and  perpetuate  their  liber- 
ties. It  is  well  said  ny  Hallara  that  the 
asurpations  of  James  swept  away  the  solemn 
ordinances  of  the  legislature.  Out  of  those 
tisnrpations  came  t^  great  revolution  of  1688, 
Whic4i  resulted,  as  the  8enal!e  well  know,  in 
the  dethronement  aad  banishment  of  James, 
ia  the  «levmtion  of  William  and  Mary,  in  the 
immortal  Declaration  of  Rights,  of  whiejk  it  i* 
well  said  that  it  is— 

"lb*  germ  «f  tkefanrwbfoh  gav*  relUriwH  ftea- 
dom  to  th«  DusoDtw;  which  secured  the  independ- 
ence of  the  judxcs;  which  limited  the  daration  of 
Parliamenta;  which  placed  the  liberty  of  the  preaa 
•ader  the  proteelien  of  Jnriee;  wbleh  prohibited  the 
•lave  trade;  which  abolished  the  aacramentol  test; 
which  relieved  the  Roman  Catholics  from  civil  dis- 
abilities; which  reformed  the  repreeentative  lya- 
tmar-of  every  ceod  law  which  has  been  paned  dur- 
ing a  hundred  and  sixty  years;  of  every  good  law 
which  may  hereafter  in  the  ooane  of  agoa  be  found 
nocemary  to  promote  the  public  weal  aid  to  satisfy 
Uke  demand*  of  publio  a{>iaioD." 

Senators,  that  great  DecUratioa  of  Rights 
contains  in  substance  these  words  of  accusation 
•gainst  this  king  of  England:  he  ha*  endeav- 
ored to  subvert  the  liberties  of  the  kingdom 
in  this,  that  he  has  suspended  and  dispensed 
-with  the  execution  of  the  laws;  in  tiiis,  that  he 
has  issued  commissions  under  the  great  seal 
contrary  to  law;  iu  this,  that  he  has  levied 
money  to  the  use  of  the  Crown  contrary  to 
law ;  in  tliis,  that  he  has  caused  cases  to  be 
tried  in  the  kin«'s  bench  which  are  cognisable 
only  in  the  Parliament.  (Tbe  Lords  Journal 
•f  Parliament,  vol.  14,  p.  126.) 

I  ask  the  Senate  to  notice  that  these  charges 
qgaiast  James  are  sabstaatnlly  the  charges 
presented  against  this  accused  President  and 
confessed  here  of  record,  that  he  has  suspended 
the  laws  and  dispensed  with  the  execution  of 
the  laws,  and'  in  order  to  do  this  has  usurped 
authority  as  the  Executive  of  tbe  nation,  de- 
claring himself  entitled  under  tbe  Constitution 
to  suspend  the  laws  and  dispense  with  their 
execution.  He  has  further,  like  James,  issued 
•  eoDHBiaaioB  eontcaiy  to  lav.    He  has  fiuther, 


like  Jamw,  attempted  to  «o«tiol  the  appra- 
priated  money  of  the  people  contrary  to  law. 
And  he  has  further,  like  James,  although  it 
is  not  alleged  against  him  in  tbe  articles  of 
impeaohment,  it  is  coafeased  in  his  answer, 
attempted  to  cause  the  question  of  bis  responsi- 
bility to  the  people  to  be  tried,  not  iu  the  kill's 
bench,  but  in  tbe  Supreme  Court,  when  that 

auestion  is  alone  cognizable  in  the  Senate  of 
le  United  States.  Surely,  Senators,  if  these 
usurpations,  if  these  endeavors  on  the  part  of 
James  thus  to  subvert  the  liberties  of  the  peo- 

Sle  of  Eogland  eost  him  hia  crown  and  king- 
om,  the  Tike  offenses  committed  by  Andrew 
Johnson  ought  to  cost  him  his  office  and  sub- 
ject him  to  tliat  perpetual  disability  pronouiiced 
b^  the  people  through  the  Constitution  upon 
him  for  his  high  crimes  and  misdemeanors. 

Senators,  you  will  pardon  me — but  I  will 
detain  you  but  a  few  moments  longer — for  ask- 
ing your  attention  to  another  view  of  this  ques- 
tion between  the  people  and  the  Executive.  I 
use  the  words  of  ipngland's  brilliant  historian 
when  I  say  had  not  the  legislative  power  of  Eng- 
land triumphed  over  the  usurpations  of  James, 
"  with  what  a  crash,  felt  and  heard  to  the 
farthest  endsoftlie  world,  would  the  whole  vast 
fabric  of  society  have  fallen."  May  God  for- 
bid that  the  future  historian  shall  record  of  this 
day's  proceedings,  that  by  reason  of  the  failure 
of  the  legislative  power  of  the  people  to  triumph 
over  the  usurpations  of  an  apostate  President 
through  the  defection  of  the  Senate  of  the  Uni- 
ted States,  the  just  fabric  of  American  empire 
fell  and  perished  from  the  earth !  The  great 
revolution  of  1688  in  England  was  a  forerun- 
ner of  your  own  Constitution.  The  Declara- 
tion of  Rights  to  which  I  have  referred  but 
reasserted  the  ancient  constitution  of  England, 
not  found  in  any  written  instrument,  but  scat- 
tered through  the  statutes  of  four  centuries. 

The  great  principles  thus  reasserted  by  the 
Dectaratt«n  of  Rights  in  1688  were,  that  no 
law  should  be  passed  without  the  consent  of 
the  Representatives  of  the  nation,  no  tax 
should  be  laid,  no  regular  soldiery  should  b6 
Icept  up,  no  citrzea  should  be  deprtv«d  for  a 
mm^  day  of  bis  liberty  by  tbe  arbitrary  will 
of  the  sovereign,  no  tool  of  power  should 
plead  the  royal  maadate  In  jostifioation  for 
the  violation  of  any  legal  right  of  the  hum- 
tdeat  eitScen,  aad  forever  swept  away  the  as- 
■amptioa  that  the  executive  nrevogative  was 
above  tbe  fiiodaa»e«tai  law.  These  were  th« 
principles.  Senators,  involved  ia  that  ^aj  in 
the  cootreveny  between  the  people  and  their 
recaaant  sovereign.  They  are  precisely  the 
prineiples  this  day  involved  in  this  caatra- 
veray  between  tbe  people  and  their  reeusant 
Preaideat.  Without  revolution ,  Senatora,  like 
tbe  great  Parliament  of  1688,  you  are  asked  to 
reaMwrt  the  principles  of  the  Conatitutioa  of 
yonr  coaatry,  not  to  be  searched  for  throui^ 
the  Btatntee  of  centuries,  but  to  be  found  m 
that  grand,  sacred,  written  ingtraraent  given 
to  us  by  the  fathers  of  the  Republic.  The 
Constitution  of  the  United  States,  aa  I  have 
said,  embodies  all  that  is  valuable  of  Enghuul's 
Declaration  of  Bights,  of  England's  constitu- 
tion and  laws.  It  was  ordained  by  tbe  people 
of  the  United  States  amid  the  convulsions  and 
agonies  of  nations.  By  its  express  provisions 
all  men  within  its  jurisdiction  are  equal  before 
the  law,  equally  entitled  to  those  rights  of 
person  which  are  as  universal  as  the  material 
structure  of  man,  and  equally  liable  to  answer 
to  its  tribunals  of  justice  for  every  injury  done 
either  to  the  citizen  or  to  the  State. 

It  is  this  spirit  of  justice,  of  libei^,  of  equal- 
ity. Senators,  that  makes  your  Constitution 
dear  to  freemen  in  this  and  in  all  lands,  in  that 
it  secures  to  every  man  his  rights,  and  to  the 
people  at  large  the  inestimable  right  of  self- 
government,  the  right  which  is  this  day  chal- 
knged  by  this  usurping  President,  for  if  he  be 
a  law  to  himself  the  people  are  no  longer  their 
own  law  makers  through  their  Representatives 
iu  Congress  assembled.  The  Preadent  thereby 
simply  becomes  theirdiotator.  If  the  President 
beeome  adictator  be  will  become  so  by  the  judg- 
>  ment  of  the  Senate,  not  bgrthetextottba  Coa- 


■titatian,  aot  by  aay  interpvetatioo  faeretofen 
put  upon  it  by  any  act  of  the  people,  nor  by  any 
act  of  the  people's  iiepres  'Dtatives.  The  llep- 
resentalivea  of  the  people  have  discharged  their 
duty  in  his  impeachment.  They  hare  pres^mtdl 
him  at  tbe  bar  of  tbe  Senate  for  trial,  in  that  he 
has  Dsurped  and  attempted  to  combine  in  him- 
self the  legislative  and  executive  powers  of  thii 
gieat  people,  tikeceby  claiming  for  himself  a 
power  by  which  he  may  annihilate  their  GtOT- 
emmeat.  We  have  seen  that  when  tbe  suprem- 
acy of  their  ConslitulioR  was  challenged  by 
battle  the  ])eople  made  such  sacrifice  to  main- 
tain it  as  has  no  parallel  in  history. 

Senators,  can  it  be  that  after  this  triumph 
of  law  over  anarchy,  of  right  over  wrong,  of 
patriotism  over  treason,  the  Constitotion  and 
UW8  are  again  to  be  assailed  in  the  capital  of 
tbe  nation  in  the  person  of  the  Chief  Magii> 
tnta,  apd  by  the  judgment  of  the  Senate  he  is 
to  be  protected  in  that  usarpation  ?  The  Ptea- 
ident  by  bis  answer  and  by  the  representation* 
of  his  ooBBsel  adis  yon,  deliberately  »tk»  yoo, 
by  yonr  jodgment  to  set  the  aecased  above  the 
doastitntion  whidh  he  has  vialated  and  above 
the  people  whom  he  has  betrayed ;  and  that, 
too,  npon  the  pretext  that  the  Preeideot  haa 
the  ri^t  judicially  to  construe  the  Ooostitntioa 
for  himself^  judicially  to  decide  for  himself  the 
validity  of  year  laws,  and  to  plead  in  justifiea- 
tiMS  at  your  bar  that  his  only  parpoee  ia  thoa 
vioktiog  the  Coastitatiaa  and  the  laws  ia  to  teat 
their  validity  and  ascertain  the  construction  oi 
the  Constitutioa  upon  his  ewa  motion  ia  the 
•oatts  of  justiee,  and  thereby  sospand  yOnr 
fiuther  proceeding. 

I  ask  you.  Senators,  haw  long  men  would 
deliberate  npon  the  question  whether  a  private 
ekiaen,  arraigned  at  the  ba*  of  oee  of  jovt 
tribunala  of  justice  for  a  crinrinal  violation  of 
the  law,  should  be  permitted  to  interpose  a  plea 
ia  jostifioation  of  his  oriomial  act  that  his  only 
purpose  was  to  interpret  the  Constitution  ana 
laws  for  himself,  that  he  violated  the  law  in  the 
exercise  of  his  prerogative  to  test  its  validity 
bereafler  at  such  day  as  might  snit  his  own  coa- 
venlence  in  the  courts  of  justice.  Surely^  Sen- 
ators, it  is  as  competent  for  the  private  citiEea 
to  interpose  such  justification  in  answer  to  crime 
in  one  of  your  tribunals  of  justice  as  it  is  for 
the  President  of  the  United  States  to  interpiosa 
it,  and  for  t^e  simple  reason  that  the  Constitu- 
tion is  no  respecter  of  persons  and  vests  neither 
in  the  President  nor  ia  the  private  citizen  judi- 
eial  power. 

Pardon  me,  Senators,  for  aaving  it;  I  speak 
it  iu  no  offensive  spirit ;  I  speak  it  from  a  sense 
of  duty;  I  utter  but  my  own  coavictton  and 
desire  to  place  it  npon  the  record,  that  for  tfaa 
Senate  to  sustain  any  such  plea,  would,  in  my 
judgment,  be  a  gross  violation  of  the  already 
violated  Coostittttion  and  laws  of  a  free  people. 

Can  it  be,  Senators,  that  by  your  decree  you 
are  at  last  to  make  this  discriminatioo  belweea 
the  ruler  of  the  people  and  the  private  citizen, 
and  allow  him  to  interpose  his  assnraed  right 
to  interpret  judicially  your  Constitution  and 
laws?   Are  yon  solemnly  to  proclaim  by  your 


V  Plate  sin  with  gold,     ,       , 
And  the  strong  lance  of  justice  hurtloss  breaks  i 
Arm  it  in  rags,  a  pigmy's  straw  doth  pieroe  it  ?" 

I  put  away,  Senators,  the  possibility  that  the 
Senate  of  the  United  States,  equal  in  dignity 
to  any  tribunal  in  tbe  world,  is  capable  of  re- 
cording any  such  decision  even  upon  the  peti- 
tion aad  prayer  of  this  accused  and  guilty 
President  Can  it  be  that  by  reason  of  his 
great  office  the  Preaident  is  to  be  protected  in 
his  high  crimes  and  misdemeanors,  violative 
alike  of  hia  oath,  of  the  Constitution,  and  of 
the  express  letter  of  your  written  law  enacted 
by  the  legislative  department  of  the  Govern- 
ment? 

Senators,  I  have  said  perhaps  more  than  I 
ought  to  have  said.  I  have  suia  perhaps  more 
than  there  was  occasion  to  say.  I  know  that 
1  stand  in  the  presence  of  men  illustrious  in 
our  country's  history.  I  know  that  I  stand  ia 
the  presence  of  men  who  for  long  years  have 
been  in  th«  nation'^  cowioilf^^  I  Icaow  tlut  I 
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■toBd  in  the  presence  of  men  who  may,  in  some 
•ease,  be  called  to-day  tbe  liTing  fathers  of 
the  liepublic.  I  ask  yon,  Senatorsj  to  con- 
sider that  I  speak  before  you  this  day  m  behalf 
of  the  violated  law  of  a  free  people  who  com- 
mission  me.  I  ask  yon  to  remember  that  I 
speak  this  day  nnder  the  obligatfooB  of  my 
oath.  I  ask  toq  to  consider  that  I  am  not  in- 
sensible to  the  significance  of  the  word*  of 
which  mention  was  mtUte  by  the  learned  conn- 
eel  from  New  York :  justice,  doty,  law,  oath. 
I  ask  yoa,  Senators,  to  remember  that  the 
great  principles  of  constitotional  liberty  for 
which  I  this  day  speak  have  been  tanght  to 
men  and  nations  by  all  the  trials  and  triamphs, 
by  all  the  agonies  and  martyrdoms  of  the  past ; 
that  they  are  the  wisdom  of  tbe  centortes 
mttered  by  the  elect  of  the  human  race  who 
were  tnacfe  perfect  through  saflering. 

I  ask  you,  Senators,  to  consider  that  we 
stand  this  day  pleading  for  the  violated  majesty 
of  the  law,  by  the  graves  of  a  half  million  of 
martjrred  hen>-patnot8  who  made  death  beau- 
tiful by  tlie  sacrifice  of  themselves  for  their 
ooQDtry,  the  CoDsUtution,  and  the:law8,  and  who 
by  their  sublime  example  have  taught  us  that  all 
most  obey  the  law ;  that  none  are  above  the 
law ;  that  no  man  lives  for  himself  alone,  but 
each  for  all ;  that  some  must  die  that  the  State 
may  live  ;  that  the  citizen  is  at  best  but  for  to- 
day, while  the  Comflioawealth  is  for  all  time ; 
iod  that  position,  however  high,  patronage, 
however  powerful,  cannot  be  permitted  to 
■belter  onme  to  the  peril  of  the  Uepublic 

It  only  remains  for  me,  Senators,  to  thank 
yon,  as  I  do,  for  the  honor  you  have  done  me 
by  your  kind  attentioa,  and  to  demand,  in  the 
name  of  the  House  of  Representatives,  and  of 
the  people  of  the  United  States,  judgment 
against  the  accused  for  the  high  crimes  and 
misdemeanors  in  office  whereof  he  stands  im- 
peached, and  of  whieh  before  Qod  and  man  he 
u  guilty. 

As  Mr.  MauBf^r  BiiroBAX  concluded  there 
were  manifestations  of  applause  in  different 
portions  of  the  galleries,  with  cheers. 

The  CHIEF  JUSTICE.  Order  1  Order! 
If  this  be  repeated  the  Sergeant-at-Arms  will 
clear  the  galleries. 

This  announcement  was  received  with  laughter 
and  hisses  by  some  persous  in  the  galleriee, 
while  others  continued  the  cheering  and  elap- 
piug  of  hands. 

Mr.  GR1&IE3.  Mr.  Chief  Justice,  I  move 
that  the  order  of  the  court  to  clear  the  galleries 
be  immediately  enforced. 

The  motion  was  agreed  to. 

The  CHIEF  JUSTICE.  The  Sergeant-at- 
Arms  will  clear  the  galleries.  [Hisses  and 
cheers  aiid  clapping  of  hands  in  parts  of  the 
galleries.].  If  the  offense  be  repeated  tbe 
iiergeant-at-Arms  will  arrest  the  oneiiders. 

Mr.  TRUMBULL.  I  move  that  the  Ser- 
geant-at-Arms be  directed  to  arrest  the  persons 
making  the  disturbance,  if  he  can  fina  them, 
as  well  as  to  clear  the  galleries. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
has  already  given  directions  to  that  effect. 

[The  Sergeantat-Arms,  by  his  assistants, 
continued  to  execute  the  order  by  cleariug  the 
galleries.] 

Mr.  CAMERON.  Mr.  President,  I  hope  the 
galleries  will  not  be  cleared.  A  large  portion 
of  the  jpersons  in  the  galleries  had  a  very  dif- 
ferent reeling  from  thnt expressed  bythose who 
clapped  and  applauded.  It  was  one  of  those 
extraordinary  occasions  which  will  happen 
sometimes 

Several  SESATons.     Order. 

Mr.  FESSENDEN.  I  call  the  Senator  to 
order. 

The  CHIEF  JUSTICE.  Debate  is  not  in 
order. 

Mr.  CAMERON.  We  all  know  that  such 
outbursts  will  occasionally  take  place 

Mr.  JOHNSON.  I  call  the  member  to 
ordf-r. 

The  CHIEF  JUSTICE.   The  Senator  from 
Pennsylvania  is  not  in  order.    The  galleries 
will  be  cleared. 
■  Mr.  COMNE88.     Mr.  PhsMenl,  I  moT« 


that  the  oonrt  take  a  recess  for  fifteen  min- 
utes. 

Several  Sbhators.  Not  until  the  galleries 
are  cleared. 

The  CHIEF  JUSTICE.  The  question  is  on 
the  motion  of  the  Senator  from  California, 
that  the  Senate,  sitting  as  a  court  of  impeach- 
ment, take  a  recess  for  fifteen  minutes. 

The  motion  was  not  agreed  to. 

Mr.  DAVIS.  I  ask  the  presiding  officer 
to  have  the  order  to  clear  the  galleries  en- 
forced. 

The  CHFEP  JUSTICE.  The  Sergeant-at- 
Arms  states  to  the  presiding  officer  that  the 
order  is  being  enforced  as  fast  as  practicable. 

Mr.  SHERMAN.  Mr.  President,  is  it  in 
order  to  move  that  the  Senate  retire  to  its 
Chamber  for  deliberation?  I  will  make  that 
motion,  if  it  is  in  order. 

Mr.  TRUMBULL.    I  hope  not. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  that  until  the  order  of  the  Senate  is 
enforced  it  cannot  properly  take  any  other 
order  or  proceed  with  any  other  matter, 

Mr.  SHERMAN.     Very  well. 

Mr.  TRUMBULL.  No  order  can  be  made 
until  the  galleries  are  cleared.  That  order  is 
being  executed. . 

Mr.  SHERMAN.  I  think  many  persons  in 
the  galleries  do  not  understand  that  they  are 
ordered  to  leave  the  galleries.  There  is  some 
misapprehension,  I  think. 

The  CHIEF  JUSTICE.  The  persons  in 
attendance  in  the  gallyies  are  informed  that 
the  Senate  has  made  an  order  that  the  galleries 
be  cleared,  and  it  is  expected  that  those  in  the 
galleries  will  respect  the  order. 

The  galleries  having  been  cleared,  with  the 
exception  of  the  diplomatic  gallery  and  the 
reporters'  gallery, 

Mr.  ANTHONY.  Mr.  Prewdent,  I  move 
that  the  further  execution  of  the  order  be  dis- 
pensed with. 

Mr.  TRUMBULL.  I  insist  that  the  order 
be  executed. 

Several  Senators.    So  do  I. 

The  CHIEF  JUSTICE.  Does  the  Senator 
from  Rhode  Island  withdraw  his  motion  ? 

Mr.  ANTHONY.  No,  sir;  I  make  the 
motion. 

The  CHIEF  JUSTICE.  Tbe  Senator  &om 
Rhode  Island  moves  that  the  further  exacatioa 
of  the  order  in  regard  to  clearing  the  galleriea 
be  SBSpended. 

Mr.  CONKLINO.^  I  wish  to  ask  a  question 
of  the  Chair.  I  inquire  whether  the  suspension 
of  the  order  will  open  all  tbe  galleriea  for  the 
return  of  those  who  have  been  turned  oat? 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  it  would  have  that  effect. 

Mr.  TRUMBULL.  I  hope  the  order  wUI 
not  be  suspended.    Let  it  be  execnted. 

The  CHIEF  J  USTICB.  The  quesUon  is  on 
the  motion  to  suspend  the  order  clearing  tbe 
galleries. 

The  motion  was  not  agreed  to. 

The  CHIEF  JUSTICE.  The  galleries  wfll 
be  cleared. 

The  diplomatic  galterr  having  been  cleared, 

Mr.  MORRILL,  of  Maine.  Jlr.  Chief  Jus- 
tice, I' desire,  if  it  is  in  order,  to  submit  a 
motion.  It  is  that  when  the  Senate,  sitting  for 
the  trial  of  the  impeachment,  adjourn  to-day,  it 
adjourn  to  Saturday  next  at  twelve  o'clock. 

Mr.  C  A  ME  RO  N;     Before  that 

The  CHIEF  JUSTICE.  Debate  is  not  in 
order. 

Mr.  CAMERON.  I  want  to  say  that  the 
motion  was  made  against  my  judgment  for 
clearing  the  galleries ;  b\)t  it  was  agreed  to.  I 
perceive  that  the  galleries  are  not  yet  cleared ; 
and  until  that  order  la  carried  out  I  will  not 
consent  to  any  business. 

The  CHIEF  J  USTICB.  The  Chief  Justice 
sees  nobody  in  the  galleries. 

Mr.  CAMERON.  The  persons  I  refer  to 
are  behind  the  Chief  Justice.  (Referring  to 
the  reporters' gallery.) 

Tbe  CHIEF  J  USTICB.  Does  the  Senator 
from  Pennsyhramia  object 


Mr.  CAMERON.  No ;  but  I  desire  thai 
yonr'order  shall  be  carried  ont. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
is  informed  timt  the  reporters  who  occupy  the 
reporters'  galleiy  are  still  there.  Is  it  the 
pleasure  of  the  Senate  that  they  shall  remain? 

Mr.  CONNESS.  I  renew  the  motion  for  a 
recess. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
desires  to  execute  the  will  of  the  Senate  pre- 
cisely, and  wishes  to  understand  what  it  is. 
The  Senator  from  Pennsylvania  has  very  prop- 
erly called  the  attention  of  the  Chief  Justice 
to  the  fact  that  the  reporters  still  remain  in  the 
galleries.     Is  it  the  pleasure  of  the  Senate ■ 

Several  Senatoes.  They  are  all  out  now. 
They  are  all  gene. 

The  CHIEF  JUSTICE.  Then  the  order  is 
completely  executed.  The  Chair  will  now 
recognize  the  Senator  from  California. 

Mr.  CONNESS.    I  move  a  recess. 

Several  Senators.    Oh,  no. 

Mr.  CONNESS.  If  it  is  manifestly  not  the 
judgment  of  the  Senate,  of  course  I  do  not 
want  the  question  pnt. 

The  CHIEF  JUSTICE.  Does  the  Seaatoc 
withdraw  his  motion? 

Mr.  CONNESS.    I  withdraw  it. 

The  CHIEF  JUSTICE.  ThequesUonison 
the  moUon  of  the  Senator  from  Maine,  [Mr. 
MoRRiu.,]  that  when  the  Senate,  sitting^  as  a 
court  of  impeachment,  adjourn  to-day,  it  ad- 
journ to  meet  on  Saturday  next  at  twelve 
o'clock. 

Mr.  CONNESS.  On  tbat  I  caU  for  tho 
yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  bdng 
taken,  resulted — yeaa  22,  nays  29;  as  follows: 

TEAS— HcnrB.  Anthony,  Csttstl,  Crasin,  Blzon, 
"     "      -    •■     •  "rii»««, 

uNor- 


Doolittle,  Fwaendea,  Vowiat,  Fr«lin«ka78«o,  OrimM, 
Uendoraon.  Uoward.  Jokiuon.Morrillof  MaiAe,Nor- 
ton,  PatteraoD  of  NenUampsliire,  PattenonofXen* 
D««!>e«,  Bom,  S«ul»bary,   ~  _        .    -.    . 

Winkle,  and  Wiile;     ~ 


Sprasrofl,  iSiunball,  Van 
WinKle,  and  Willef— ss. 

NATS-MoMn.  Buekslov,  Camaion.  Cbandlec 
Cauklini.  Cooncw.  CarbetLUaTis,  Drako.  Edmuoda. 
Forry,  HWrlaD,  Hendricks, Ro«e.McCr««rr,MorKaa, 
Morrill  of  Varaiont.  Morton.  Nye,  Pomeroy,  RsmMj. 
Shonnan,  auwu-t,  Saiaaer,  Thayer,  Ti^toa.  V  iakei^ 
Williains.Wil8oi),  ajidYntes— 29. 

NOT  VOTING— Me«»r«.  Bayard,  Cole,  and  W»d«— S. 

So  the  motion  was  not  agreed  to. 

Mr.  EDMUNDS.  I  move  that  when  tbe 
court  a^jourtts  it  ajjourn  to  meet  on  Friday 
next  at  twelve  o'clock. 

Mr.  CONNESS.  On  Aat  I  oall  for  the  yeu 
and  nays. 

Mr.  SHERMAN.  I  ask  the  Senator  from 
Veitaont  if  he  will  not  postpone  his  motion 
until  we  settle  the  question  or  the  amount  of 
debate  to  be  allowed. 

Mr.  EDMUNDS,  My  motion  is  that  when 
the  court  a^onms  to-day  it  adjourn  to  the  time 
named, 

Mr.  SHERMAN.  I  preferto  seUle  theother 
question.  After  that  is  settled  I  will  vote  to 
adjourn  over. 

Mr.  EDMUNDS.  For  the  time  being  then, 
Mr,  President,  I  withdraw  the  motion. 

Mr.  SHERMAN.  There  is  a  pending  reso- 
lution, offered,  I  think,  by  the  Senator  fitMn 
Vermont  himself,  on  that  subject. 

Mr.  EDMUNDS.  I  have  no  objection  to 
settling  those  questions  first ;  indeed,  I  think 
it  better  that  we  should  do  so. 

Mr.  SUMNER,  Mr.  President,  I  would 
suggest  that  there  were  several  orders  that  were 
expressly  postponed  to  the  close  of  the  arcn- 
ment.  They  are,  therefore,  naturally  at  this 
moment  in  order. 

Mr.  CONKLINO.  I  call  for  the  regnkr 
order  of  business,  Mr.  President. 

The  CHIEF  JUSTICE.  The  first  order  of 
business  is  the  motion  of  the  Senator  from  V«r- 
mont,  [Mr.  En.MCNDS,]  that  the  official  report- 
ers take  report  of  the  debates  npon  the  final 
Suestion  when  the  doors  shall  be  closed  for 
eliberation,  to  be  printed  in  the  proceeding. 
This  refers  to  the  closing  of  the  aoors  for  de- 
liberation on  the  final  question.  The  Secretary 
will  read  the  order  and  the  amendmenta  to  it. 

The  Csisr  Clerk.    The  Otdwr  wbuilHWi  1^ 
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the SMMktor  from  Vermont,  [Mr.  EiDMtnn>8,]  oa 

the  24th  of  April,  is  as  follows : 

Ordtrei,  Tbmt  after  the  arcnmrala  shall  b«  ean- 
clnded,  and  when  the  doors  shall  be  closed  for  delib- 
eration upon  the  final  qaestion,  the  official  reporters 
of  the  Senate  shall  takedown  the  debates  npon  the 
tnal  qaaetion,  to  be  reported  is  the  prooeedings. 

The  Senator  from  Oregon  [Mr.  Williams] 
Biored  to  am«nd  the  proposed  order  I7  Adding 
to  it  the  words : 

But  DO  Senator  shall  speak  more  than  onoe,  nor 
to  exceed  fifteen  minutes,  dorins  saeh  delibemtioB. 

■  The  OHIEP  JUSTICE.  The  question  is  on 
the  •mendment. 

Mr.  ANTHOKY.  T  move  to  amend  the 
Miendinent  by  adding  to  it  the  words  "except 
\ij  leare  of  the  Senate  to  be  bad  without  debate, 
•s  provided  in  Role  2S."  The  amendment  as 
it  stands  seems  to  cutoff  tke  provisioD  of  Rnle 
28.  Perhaps  the  mover  of  the  amendment  will 
accept  this  modification,  for  I  sapposeT  it  is  not 
the  intention  to  cut  off  that  provision. 

Mr.  CON  NESS.  I  rise  for  iafbrm«tioa.  I 
fise  to  iaqtnre  of  the  Chur  whether  diis  is  a 
consultation  of  the  Senate  that  we  are  now  prt>- 
oeeding  with,  and  consequently  open  to  limited 
debate,  or  whether  we  are  sitting  as  a  court, 
debate  not  being  in  order. 

The  CHIEF'  JUSTICE.  The  Senate  has 
made  as  ^et  no  order  for  closing  the  doors  for 
deliberation,  nor  has  it  made  any  order  to 
retire  forconsnltation.  Consequently  at  present 
Aere  can  be  no  debate. 
'  Mr.  CONNBSS.  Upon  the  first  order  pre< 
sented  I  ask  for  the  yeas  and  nays. 

The  CHIEF  J  USTICB.  The  question  now 
is  on  the  amendment  of  the  Senator  from  Rhode 
Island  to  the  amendment  of  the  Senator  from 

MrT  HOWARD.  Mr.  President,  I  ask  for 
the  reading  of  the  twentv-tUrd  role. 

The  CHIEF  JUSTICE.  The  Seeretary  will 
read  the  twenty-third  rule. 

The  rule  was  read,  as  follows: 

"XXIII.  All  the  orders  and  decisions  shall  be 
made  and  had  by  yeas  and  nays,  which  shall  be  en- 
tered on  the  record,  and  without  debate,  subject  to 
the  operstion  of  Rale  VII.  except  when  the  doon 
shall  be  closed  for  deliberation,  and  in  that  case  no 
member  shall  speak  more  than  onoe  on  ooeqnestion, 
and  tor  not  more  than  fifteen  mluntee  on  the  final 
question,  nnless  by  consent  of  the  Senate,  to  be  bad 
'  without  debate;  but  a  motion  to  adjourn  may  be 
decided  without  the  yeas  and  nays,  nnless  they  be 
demanded  by  oae-fifth  of  the  memben  present." 

Mr.  DRAKE.  Is  the  amendment  offered 
by  the  Senator  from  Rhode  Island  subject  to 
amendment? 

The  CHIEF  JUSTICE.  It  is  not  It  is  an 
Amendment  to  an  amendment, 

Mr.  DRAKE.  If  it  be  adopted  asan  amend- 
ment can  it  be  amended  afterward? 

Mr.  ANTHONY.  Tlie  Senator  can  stete 
Khat  modi&catioa  be  dcaires. 

Mr.  DRAKE.  I  wish,  before  the  word 
"leave,"  in  the  amendment  proposed  by  the 
Senator  from  Rhode  Island,  to  insert  the  word 
"unanimous." 

Mr.  ANTHONY.  I  do  not  accept  that 
proposition.  M^  amendment  merely  conforms 
to  the  twen^-lbird  rule. 

Mr.  WILLIAMS.  I  oslc  for  information  if, 
nnder  this  proposed  amendment  of  the  Sena- 
tor from  Rhode  Island,  the  rule  can  be  changed 
without  one  day's  notice,  or  whether  it  oaa 
be  changed  at  once  upon  the  motion  of  any 
member? 

Mr.  THAYER.  Mr.  President,  I  desire  to 
inquire  if  it  is  in  order  now  to  move  that  the 
doors  of  the  galleries  be  opened. 

The  CHIEF  J  USTICE.    It  is. 

Mr.  THAYER.  Then  I  make  that  motion, 
And  I  ask  for  the  reading  of  the  nineteenth 
rule. 

Mr.  CONKLINO.  I  hope  the  reporter's 
gallery  at  any  rate  will  be  opened,  unless  we 
mean  to  meet  in  secret  conclave. 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
rMkd  the  nineteentli  rule. 

Rule  19  was  read,  as  follows: 

"XIX.  At  all  limes  while  the  Senate  issUtUwupoD 
tba  trial  of  an  impeachment,  the  doors  of  the  Senate 
shall  be  kept  open  unless  the  Senate  shall  direct  the 
doors  to  be  olesed  while  deliberatinc  upon  its  dsr 


The  CHIEF  J  USTICB.  That  rule  does  not 
apply,  as  the  Chief  Justice  understands,  to  the 
clearing  of  thegalleriesj  but  applies  to  the  gen- 
eral closing  of  the  doors  for  purposes  of 
deliberation. 

Mr.  THAYER.  I  make  the  moUon  that  the 
doors  of  the  cileries  be  opened. 

The  CHIEF  JUSTICE.  That  motion  ean 
be  made  at  this  time  only  by  unanimous  eon- 
sent,  there  being  another  question  pending.  Is 
there  any  objection  to  the  motion  ? 

Mr.  CONNESS.     I  object  to  it. 

The  CHIEF  J  USTICB.  The  question  it  on 
the  amendment  of  tho  Senator  from  Rhode 
Island,  [Mr.  Axthomt.] 

Mr.  CO  N  KLl  N  U.  I  beg  to  make  an  inquiry 
of  the  Chair.  I  beg  to  inquire  whether  the 
order  of  the  Chair  includeil  the  place  where 
tlie  reporters  sit,  where  no  applause  was  made, 
and  their  absence  from  which  leaves  us  entirely 
in  secret  session  so  far  as  public  reports  are 
eonceraed. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
was  under  the  impression  that  the  order  of  the 
Senate  did  not  include  the  reporters'  gallery, 
and  put  the  question  distinctly  to  the  Senate 
whether  it  did  or  did  not  While  the  question 
was  being  put  the  reporters  left  the  gallery,  and 
the  point  was  not  decided  by  the  Senate. 

Mr.  CONKLING.  Then  I  submit,  as  aones- 
tion  of  order,  that  under  the  order  the  doors 
of  the  reporters'  gallery  should  not  have  been 
elosea,  and  are  now  open,  in  view  of  that  order, 
to  the  reporters. 

The  CHIEF  JUSTICE.  If  there  be  no 
objection 

Mr.  CAMERON.  It  seems  to  me  that  while 
it  may  be  very  proper  to  admit  reporters,  it  i* 
equally  proper  to  admit  everybody 

The  CHIEF  JUSTICE.  Debate  is  not  in 
order. 

Mr.  CAMERON.  I  only  desire  to  say  a 
word.  I thinkweoughttoadmitevervbody 

Mr.  CONKLINO.  The  Chair  did  notdireot 
the  reporters'  gallery  to  be  cleared. 

Mr.  CAMERON.  And  the  Chair  certmnly 
did  not  direct  inoffensive  people  to  be  turned 
out. 

Mr.  SHERMAN.  I  move  that  the  pending 
order  be  postponed  with  a  view  to  submit  a 
motion  to  open  the  galleries. 

Mr.  TRUMBULL.  If  the  Senate  will  allow 
me,  I  desire  to  say  that  I  think  the  demonstra- 
tion in  the  galleries  will  not  be  repeated.  I 
hope  gentlemen  will  withdraw  their  objections 
and  by  unanimous  consent  let  the  galleries  be 
opened. 

Mr.  SHERMAN.  I  think  the  object  is 
accomplished. 

Mr.  TRUMBULL.  I  think  we  have  accom- 
plished all  that  is  necessary.  The  order  has 
been  obeyed.  If  there  is  no  objection,  I  hope 
the  presiding  officer  will  order  Uie  doors  of 
the  galleries  to  be  opened. 

The  CHIEF  J  US  I'ICE.  If  there  be  no  ob- 
jection, the  doors  will  be  opened.  The  Chair 
hears  no  objection,  and  he  directs  the  galleries 
to  be  opened. 

Mr.  WI LSON.  I  move  that  the  Senate  take 
a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  at  the  expi- 
ration of  the  recess  the  Senate  resumed  its 
session. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
understands  that  the  argument  on  the  part  of 
the  House  of  Representatives  and  also  on  the 
mirt  of  the  defendant,  the  President  of  the 
United  States,  is  closed.  If  there  is  anything 
farther  to  submit  the  gentlemen  on  both  sides 
will  state  it. 

Mr.  Manager  BOUTWGLL.  Nothing  farther 
on  t|ie  part  of  the  Managers. 

Mr.  EVARTS.     Nothing  on  our  part. 

Mr.  HENDRICKS.  Mr.  President,  the 
questions  that  are  now  coming  before  the  Sen- 
ate ought  to  be  discussed  and  debated.  I  move, 
th«ref<He,  that  the  Senate  retire  to  consider  of 
the  different  propositions  that  are  before  us, 
either  to  their  room  or  in  the  Senate  Chamber; 
or  if  by  unanimous  consent  the  debate  can  be 
allowed  to  ba  axtended  la  t«a  mtnutea,  wa  la- 


maining  hare,  I  do  not  want  to  disturb  any 
body,  and  I  would  rather  go  on  and  debate 
here  as  we  are. 

The  CHIEF  JUSTICE.  The  only  moUon 
in  order  is  that  the  Seuuto  retire  fur  delibera- 
tion, or  that  the  doors  be  closed  for  delibc-nt- 
tion. 

Mr.  FESSENDEN.  I  suggest  to  the  Sena- 
tor from  Indiana  to  change  liis  modon  so  that 
we  may  consult  in  this  Chamber  and  let  the 
audience  retire. 

Mr.  HENDRICKS.     Mr.  President 

The- CHIEF  JUSTICE.  No  debate  is  ia 
order  but  by  unanimous  consent. 

Mr.  HENDRICKS.  I  was  about  to  suggest 
that  we  proceed  now  as  if  we  had  retired,  with- 
out disturbing  anybody.  I  think  we  wight  so 
regard  ourselves,  and  go  on. 

Air.  TRUMBULL.  I  suppose  that  can  ba 
done  by  unanimous  consent. 

The  CHIEF  JUSTICE.    Certainly. 

Mr.  TRTJMBULL.    I  hope  it  will  be  dona. 

Mr.  HENDRICKS.  By  unanimous  consent 
we  may  be  allowed  to  proceed  under  the  rules 
as  if  we  bad  retired  for  deliberation. 

The  CHIEF  JUSTICE.  If  there  be  no 
objection 

Mr.  CONKLINO.  What  ia  the  precisa 
proposition? 

Mr.  HENDRICKS.  That  we  consider  these 
questions  in  public  as  if  we  had  retired,  so  that 
what  is  said  in  regard  to  these  proposed  rules 
shall  be  public. 

Mr.  CUNNESS.  That  is  to  say  that  debate 
riiall  be  allowed. 

Mr.  HENDRICKS.  To  the  extent  of  ten 
minutes  as  limited  by  the  rules. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  it  proper  to  say  to  the  Senate  that  this 
reverses  its  whole  order  of  proceeding.  It  can 
be  done,  undoubtedly,  by  unanimous  consent. 
If  there  be  no  objection 

Mr.  EDMUNDS  and  Mr.  WILLIAMS.  I 
object. 

The  CHIEF  JUSTICE.  Objection  is  made. 
The  Senator  from  Indiana  moves  that  the  Sen- 
ate retire  for  the  purpose  of  considering  the 
pending  question. 

Mr.  EDMUNDS.  I  more  to  amend  that 
motion  so  that  it  shall  be  an  order,  as  the  rules 
provide,  that  the  doors  shall  be  closed. 

The  CHIEF  JUSTICE.  That  is  the  regular 
motion  in  order,  that  the  doors  be  closed  under 
the  rules.  The  Senate  has  hereiolbre  varied 
that  proceeding  by  retiring  for  conference. 

Mr.  HENDRICKS.  Senators  willallowma 
to  say  that  my  only  object  in  making  this  mo- 
tion was  to  relieve  ourselves  in  regard  to  the 
limitation  of  debate.  I  think  there  is  no  neces- 
sity for  disturbing  the  audience,  or  disturbing 
the  audience  by  goirtg  out. 

The  CHIEF  J  USTICE.  The  Chief  Justice 
must  remind  the  Senator  that  debate  is  not  in 
order.  The  question  is  on  the  motion  to  close 
the  doors  for  deliberation. 

The  motion  was  agreed  to. 

The  Senate  Chamber  having  been  cleared 
and  the  doors  cloxed. 

The  CHIEF  JUSTICE  stated  the  question 
to  be  on  the  order  proposed  by  Mr.  EOMOSOS, 
with  the  amendmeuts  thereto  offered  by  Mr. 
WiLLLiMS  and  Mr.  Anthomt. 

After  debate. 

Mr.  FRELINOHUYSEN  moved  to  lay  the 
proposed  order  on  the  table;  which  motion 
was  agreed  to — yeas  28,  nays  20;  as  follows : 

TEAS— Messrs.  Cameron,  Oirttell,  Chandler,  Conk, 
ling,  Uonness,  Corbelt,  Criuia,   Drake,  Feiry,  Fre- 
liogbnysen,    Uarlaii.  BeDdunon.    Uowo,    Mormn. 
""  ■       Morton,  Norton.  PaUeieon  of  New 


iogbnyi 
lorrin 


ofttaiDe. . 

Uampshire.  Pomeruy,  Baossy,  Buss.  Stewart,  Sum- 
ner, Thayer,  Xiptoa,  Irumbull,  Williams,  and 
Yatet-28. 

KAT8  — Means.  Antbeny,  Bayard,  Buekalew. 
Davis.  Dixon.  Doolittle.  Bdmuada,  Fesaenden,  Fow- 
ler. Orimea,  Ueudrieks,  Job  usoa.  MoOreary,  Muirill 
of  Vermont,  Vatterson  of  leouestee,  Saulnbury, 
Sprogue,  Van  Winkle.  Viehen,  and  Willey— 20. 

74 UT  VOTINQ-Maam.  Cole^Huward,  Mye,  ShaiB 
man.  Wade,  and  Wilson— C. 

So  the  order  was  laid  on  the  table. 
The  CHIEF  JUSTICE  laid  bafote  the  8atf> 
ate  a  lattar  £f«ia  the  8|iaakar  af  tha  Boaaaaf 

L^iyiii^eu  uy   ■v^-J  x^v  ^^^^:*  1. V^ 
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Bepresentetive*,  aslung  that  tbe  Hooae  might 
lie  notified  when  tbedooreof  theSenftteshould 
be  open. 
On  motion  of  Mr.  EDMUNDS,  it  was 

Ordertd,  That  the  Seorotary  inform  the  Uonse  ft 
BaprweDtatives  that  the  Senate,  sitting  for  tbe  trial 
of  tho  Presiilcnt  upon  articles  of  impeachment,  will 
Dotily  the  Jluiiae  when  it  it  ready  to  reoeire  them 
at  tbe  bar. 

The  CHIEF  JUSTICE  stated  tk«  nextbuei- 
neea  ia  order  to  be  the  following  order,  sab- 
mitted  by  Mr.  SniiNEB  on  the  2&th  of  April : 

Ordered,  That  tbe  Senate,  aitting  ibr  the  trial  of 
Andrew  JohosOB,  President  of  the  United  States, 
will  proceed  to  vote  on  tbe  Mveral  article*  of  im- 
peacDucpt  at  twelve  o'cloek  on  the  day  after  the 
dose  of  the  arguments. 

After  debate, 

Mr.  DRAKE  submitted  tbe  following  amend- 
ment to  Rule  23,  to  come  in  at  the  end  of  the 
role: 

The  fifteen  minntes  herein  allowed  ahall  he  for  tho 
whole  deliberation  on  tho  Anal  question,  and  not  to 
the  final  qae<ition  OB  each  artiole  of  Impeachment. 

The  proposed  amendmeDt  was  laid  over  for 
fiitare  consideration. 

On  motion  of  Mr.  JOHNSON,  the  Sen- 
ate, sitting  for  the  trial  of  the  impeachment, 
adjourned. 

THnBSDAT,  Mag  7,  1868. 

The  Chief  Justice  of  the  Uitited  States  took 
the  chair. 

The  usual  proclamation  was  made  hy  the 
Sergeant-at-AJms. 

Mr.  Nelson,  of  counsel  for  the  respondent, 
tt|Mpeared  in  his  seat. 

The  Journal  of  yesterday's  proceedings  of 
the  Senate,  sitting  for  tho  trial  of  the  impeach- 
ment, was  read. 

The  CHIEF  JUSTICE.  When  tbe  Senate 
was  considering  the  order  which  is  now  the  un- 
finished business  it  was  sitting  with  closed  doors, 
»nd  the  doors  will  now  bu  closed  for  delibera- 
tion, under  the  rules,  unless  there  be  some 
order  to  the  contrary.  [After  a  pause.]  The 
doors  will  be  closed  for  deliberation. 

Mr.  HOWE.  Mr.  President,  I  do  not  see 
any  necessity  for  closing  the  doors.  Unless 
Senators  do  see  a  necessity  for  it  I  hope  that 
order  will  not  be  executed. 

The  CHIEF  JUSTICE.  There  can  be  no 
deliberation  unless  the  doors  are  closed.  There 
can  be  no  debate  under  the  rales,  unless  the 
doors  be  closed. 

Mr.  SUMNER.  Still,  Mr.  President,  I  would 
rise  to  a  question  of  order.  It  is  wbetlier  the 
Senate  can  proceed  to  deliberate  now  except 
by  a  vote.  There  must  be  another  vote  of  the 
Senate  in  order  to  proceed  to  deliberate  to- 
day, I  take  it.  We  ac^ourncd  last  night,  and 
we  have  now  met  in  open,  session. 

The  CHIEF  JUSTICE.  There  can  be  no 
debate  on  the  question  of  order;  but  the  Chief 
Justice  will  submit  the  c[nestion  to  the  Senate. 
Tbe  Senator  fVom  Massachusetts  makes  a  ques- 
tion of  order  that  before  the  Senate  can  proceed 
to  deliberate  there  must  be  anotherformal  vote 
of  the  Senate.  The  Chair  will  submit  that  ques- 
tion directly  to  the  Senate. 

Mr.  SHERMAN.  I  should  like  to  ask  the 
Senatorfrom  Massachusettsaqnestion,  whether 
he  proposes  to  act  on  tbe  pending  resolution 
without  debate? 

Mr.  SUMNER.  I  did  not  intend  to  int«r- 
pose  any  opposition  to  anything.  I  only  wished 
that  whatever  we  did  should  be  done  accord- 
ing to  the  rules.  We  have  now  been  sitting — 
this  is  tamtfAf  an  answer  ts  the  inquiry  of  the 
Senator — in  open  session 

The  CHIEF  JUSTICE.  Debate  is  out  of 
order.  It  can  go  on  by  unanimous  consent, 
not  otherwise. 

Mr.  SUMNER.  And  how  shall  ve  get  from 
open  session  into  deliberation  Y 

Mr.  EDMUNDS.    I  object  to  debate. 

The  CHIEF  JUSTICE.  There  can  be  no 
debate  on  til  the  doors  are  closed. 

Mr.  CONKLINQ.  I  rise  for.  information 
from  the  Chair.  I  wish  to  inquire,  whether, 
when  the  piesidiag  offioer  annouaces  that  a 
OKtaia  tkiocmtt  Im  d^m  Milaia  o^itatiw  it 


made,  and  no  olgectiett  is  made,  that  is  not 
tantamount  to  a  vote  of  the  Senate  and  does 
not  cover  iu  subutancc  the  point  made  by  the 
Senator  from  Massachhselts. 

The  CHIEF  J  USTICB.  The  Chief  Justice 
«0  rc^jards  it. 

Mr.  SUMNER.    If  that  is  understood 

Mr.  EDMUNDS.    I  object  to  all  debata. 

Mr.  TRUMBULL.  Mr.  Presidetjt,  i  wish, 
before  the  doors  are  closed,  to  raise  a  question 
of  order  under  the  twenty-third  rule,  which 
reads  as  follows : 

"All  the  orders  and  deebiont  ahall  be  iDad«  and 
had  by  yeas  and  nays,  whicb  shall  bo  entered  on  tbe 
record  and  without  debate,  except  when  the  doors 
shall  bo  elosed  for  deliberation." 

That  means  deliberation  in  reference  to  a 
matter,  as  I  understand  it,  connected  with  the 
immediate  trial.  These  are  rules  adopted  for 
the  general  government  of  the  Senate  in  all 
cases  of  impeachment.  I  never  understood 
when  I  agreed  to  these  rules  that  they  would 
be  used  as  a  restraint  upon  the  Senate  in  ref- 
erence to  any  (question  that  might  be  raised 
here.  Propositions  are  raised  here  having  no 
particular  bearing  npon  this  trial  as  to  the 
course  of  proceeding,  and  w^  ought  to  settle 
those,  it  seems  to  me 

Mr.  EDMUNDS.  I  rise  to  a  question  of 
order.  I  object  to  debate  until  the  order  of 
the  Chair  is  complied  with. 

The  CHIEF  JUSTICE.  There  can  be  no 
debate  until  the  order  of  the  Chair  is  executed. 

Mr.  TRUMBULL.     What  is  the  order? 

The  CHIEF  J  USTICE.  The  Chair  stated 
to  the  Senate  that  when  deliberation  was  term- 
inated by  adjournment  last  evening  they  were 
sitting  with  closed  doors,  and  unless  some 
objection  should  be  made  he  would  direct  the 
doors  to  be  closed.  He  waited,  and  no  objec- 
tion was  made,  and  he  then  directed  the  doors 
to  be  closed.  Until  that  order  is  executed  there 
can  be  no  debate. 

The  Chamber  was  thereupon  cleared  and  the 
doors  closed. 

The  CHIEF  JUSTICE  stated  that  the  un- 
finished business  before  the  Senate  yesterday 
at  its  adjournment,  to  wit,  the  motion  submitted 
'ly  Mr.  ScuNEnon  tbe  26th  of  April,  that  the 
'enate  will  proceed  to  vote  on  the  several 
articles  of  impeachment  at  twelve  o'clock  m. 
on  the  day  alter  the  close  of  the  arguments, 
was  the  business  now  before  the  Senate. 

The  Senate  resumed  the  consideration  of  the 
resolution. 

Mr,  MORRILL,  of  Maine,  moved  to  amend 
the  motion  of  Mr,  Scmner  by  striking  out  all 
after  tbe  word  "that,"  in  the  first  line,  and 
inserting  the  following  in  lien  thereof: 

When  tbe  Senate  sitting;  to  ti7  impeocfamcnt  ad- 
JournK  to-day  it  will  be  to  Monday  ucxt  at  twelve 
o'clock  m.,  when  the  Senate  will  proceed  to  tnke  the 
yeas  and  nays  on  the  articles  of  impeaobmeot  wi  thoat 
debate ;  any  Senator  desiring  it  to  have  permission 
to  file  a  written  opinion,  to  go  upon  the  record  of  the 
proceedings. 

Mr.  DRAKE  mored  to  amend  the  amend- 
ment by  inserting  after  the  word  "permission" 
the  words  "at  the  time  of  giving  nis  veto." 

After  debate, 

Mr.  CONKLINO  moved  that  the  further 
consideratioB  of  the  pending  subject  be  post- 
poned. 

After  fhrther  debate, 

Mr.  TRUMBULL  moved  that  the  pending 
subject  lie  on  the  table ;  which  was  agreed  to. 

Mr.  MORRILL,  of  Vermont,  submitted  tb« 
following  motion  for  consideration : 

Ordtrti,  That  when  the  Senate  adjonras  to-day  it 
adjoarn  to  meet  on  Mondjur  next,  at  eleven  o'clock 
a.  m.,  forthe  purpose  of  deliberation,  under  tbe  mles 
of  the  Senate  sitting  ou  the  trial  of  impeaebments; 
aad  that  on  Ineaday.  at  twelve  o'do^  m.,  tbe  Sea- 
ate  shall  proceed  to  vole,  without  debate,Dn  the  sev- 
eral articles  of  impeachment,  and  each  Senatorshall 
be  permitted  to  file,  within  two  days  after  tbe  vote 
riisJI  have  been  taken,  bis  wrHtea  opinion,  to  go  .on 
the  record. 

Mr.  ANTHONY  moved  to  amend  the  mo- 
tiou  of  Mr.  MoBRiu.,  of  Vermont,  by  striking 
oat  the  words  "on  Tuesday"  and  inserting 
the  words  "  on  or  before  Wednesday.' ' 

Mr.  CONNESS  called  for  tha  yeas  and  nays 
o«  tb»  HlMIJHiMti  «t>d  tbw  V«W  OrdMMi 


«aid  being  takeat  resulted— -yeas  IB,  aajs  37  { 
as  follows : 

YEAS— Marani.ABtboi<y,  Bnekalew.Da  via.  Dlxoa. 
DoolitUe,  Fowler,  Hendricks,  MeCroery.  Pattersoa 
of  Tennessee,  Eoss,  Saulsbury,  Sprague,  and  Viok~ 
er»— W, 

NAYS— Messrs.  Cameroa.Collcll,  Chandler,  Cola. 
Conklinu,  Conn  ess,  Corbet  t.Cragin,  Dnilfi-,  Eilinunds, 
Ferry,  Frclinifhuyscn.  llarlun.  Ilepilcrson,  llowurd, 
Hove,  Johnson,  iianuM,  Morrill  of  Maine.  Uorria 
of  Vermont,  Morton.Nnrton.  Nye.  Patterson  of  Mew 
llanipMhirf^,  Pomeroy,  Ramsey,  Sherman,  Biowart, 
Smnoer.  Thayer.  Ttjiton,  Trumbull,  Van  Winkle, 
Wilier,  Williams,  wtlson,  and  Yates-ST, 

NOT  VOTING -Metsn,  Bayaid,  fetsMOaa. 
Grimes,  and  Wade — 4. 

So  the  amendment  was  not  agreed  to. 

Mr.  .SUMNER  moved  that  the  further  Mm- 
sideration  of  tha  motion  of  Mr.  Moaaiu.,  of 
VeroMMit,  be  postponed,  and  that  the  Heoata 
prooeed  to  coaetder  tk«  articiea  of  impaaob- 
ment. 

After  debate, 

Mr.  SUMNER  called  for  the  yeas  and  naya 
On  his  motion,  and  they  were  ordered;  and 
being  taken,  rasukod — yeas  15,  aajra  M ;  •■ 
follows: 

Y  E  AS— B(<ists.CjMBi«ropX«Bklaf .Coansas,  Drdn, 

irt,  SamoeTa 


Barlan,  Morcant]!>iye,  Pomeroy.  Stewart, 

Thayer,  Tiptoa,  Wilnams.Wilson,  and  yate»— 1& 
NAVf     '•  ■     ■  "         


Messrs.  Anthony,  Bayard,  Bnckalew,  Cat- 
teU,  Obaadler,  Cole,  Corbett.  Cragin,  I>avit,  Dixon, 


poolittle,  Edmunds,  Ferry,  FesBendcn.  FowUr.  Fre- 
nnKhuy.4en,  Grimea,  Ilcnderson,  Hendricks,  Howard, 
Howe,  Johnson,  MeCreery,  Morrill  of  Maine,  Morrin 


-     ry, . 

nnKhuy.4en,  Grimea,  Ucnderson,  Hendricks,  Howa 
Howe,  Johnson,  MeCreery,  Morrill  of  Maine,  Mon  m 
of  Vermoot,  Morton,  Nertoo,  Pattareon  of  New 
Hampshire,  Patterson  of  Tennessee,  Rouisey,  Rosi, 
Saulsbury,  Sherman,  Sprague,  TrumbuU.  Van  Win- 
kle. VirKer»,an4  WHI<»y-3«. 

NOT  VOTiHU-Mr.  Wade-1. 

So  the  motion  was  not  agreed  to. 

Mr.  SUMNER  moved  to  amend  tke  motion 
of  Mr.  MoaaiLL,  of  Vermont,  t^ striking  ootthe 
word  "MondaVj*'  and  inserting  "Saturday." 

Mr.  SUMNER  called  for  die  yeas  and  nhys, 
and  they  w«re  ordered ;  and  being  taken,  re- 
sulted—yaas  16,  aays  86;  as  follows: 

YEAS— Messrs.  Cameron, Chandler,  Oole,CoBld!nt; 
Cooness,  Drake,Uarlan.U«iwaal,  Mac«aa.  Pomeroy, 
Stewart,  Somner,  Thayer,  Williams,  Wilson,  aaa 
Yates— lO, 

NAYS— Messrs,  Anthony,  Barard,  Baekolew.  CatT 
tell,  Corbett,  Cragin,  Daria,  Uixo:i.  boolittle.  Ed- 
munds, Ferry,  Fesscnden,  Fowler,  Frelingbuyscn, 
Grimes,  Ucnderson,  Ucndricks,  Howe.  John&ou.Me- 
Creerr,  Morrill  of  Maine,  Morrill  of  Vermont,  Mor- 
ton, Norton  Patterson  of  New  Uampsbiro,  Pattersoa 
of  'f  cDDOssco,  Ramsey,  Ross,  Saulsbury,  Sherman. 
SprsKue,  Tipton,  Trumbull,  Van  Winkle,  Vicken 
and  Willey-,16. 

NOT  VOTINO-Messrs.  Nye  and  Wade-2. 

So  the  amendment  was  not  agreed  to. 

Mr.  SUMNER  moved  to  amend  the  motion 
of  Mr.  MoBBiLL,  of  Vermont,  by  striking  out 
at  the  end  thereof  the  following  words: 

Andeaob  Senator  shall  be  permitted  to  file  within 
two  days  after  the  vote  shall  have  been  so  taken  his 
written  opinion,  to  go  on  the  record. 

Mr.  DRAKE  moved  to  amend  the  portion 
proposed  to  be  stricken  out  by  striking  out  tha 
words  "  within  two  days  after  the  vote  shall 
have  been  so  taken,"  and  inserting  in  lien 
thereof  the  words  "  at  the  time  of  giving  hU 
vote." 

Mr.  DRAKE  called  for  the  yeas  and  navs 
on  his  amendment,  and  they  were  ordered ; 
and  being  taken,  resulted — ^yeas  12,  nays  38; 
as  follows : 

TEAS— Messrs.  Cameron,  Chandler,  Cnnkling. 
CtMiBees,  Drake,  Harlan,  Howard,  Morgan,  Ramsey, 
Stewart,  Bamner.  and  Tbayar-12. 

NAYS— Messrs.  Autbouy,  Bayard,  Boekalaw.  Cat< 
tell.  Cole,  Corbett,  Cragin,  Davis,  Dixon.  Doolitlla, 
Edmunds,  Ferry,  Fessenden,  Fowler,  Frcliothaysea. 
Oriaes,  ■eodenon.  HendriSas.  Jdiasoa.  HcCreery, 
Morrill  of  Maine,  Morrill  of  Vermont,  Mortoa,  Nor- 
ton, Patterson  of  New  Hampshire.  Patterson  of  Ten- 
nessee, Ross,  Saulsbury,  Sherman,  Sprague.  Tiptnn, 
Trumbull,  Van  Winkle.  Viokers,  WiUey,  WiUiaua. 
WiUoniBndYates-38. 

NOT  VOTINO— Messrs.  Howe.  Nye,  Pomeroy.  aad 
Wade    4. 

So  the  amendment  was  Qot  agreed  to. 

The  question  recarring  on  the  araendnent 
proptjsed  by  Mr.  Scmser  to  strike  oat  \h* 
closing  sentence  the  motion  of  Mr.  MoaaiL,!.,  of 
Vermont, 

Mr,  SUMNER  called  for  the  yeas  and  naja, 
and  they  were  ordered  ;  and  being  taken,  re- 
salted — yeas  6,  nays  42 ;  as  follows  : 

YEAS— Messrs.  Drake.  Harlao,  Ramsar,  Btmrai^ 
S|Mii\er,  andTbaj'er— fi. 
HATS— Uestts.  Bayard.  BuokaUw,  C!aaiar«i,jBla^ 


Digitized  by 


Google 


THE  CONOKBSSIOIf  Al  GLOBE. 


409 


^  .  ^  ^  «r.aaU.OMi>«*t.  0»Tii.Bh«,Daolittl«. 
_oinuiias,  Forrj*.  Fewendcn,  Fowler.  FrclinKbuyscii, 
Oriiac8,U«uder«oit,Uo4ulri<'kii,  Uuwar>l.JI<>we.  Jobn- 
lia,  HcOra«ry,  Horgan,  MorriM  of  Maine,  Morrill 
of  Vermont.  Monou,  Norton,  Pattemom  of  Hem. 
BuBDthirie,  Patterson  of  TamiaaM,  f  oaoroy.  Roes, 
atalsbiirr,  Sherman,  Spracuo,  Tfpton  Jrumbull. 
Vm  Winkle.  Viek«n,WHIey,WflftMui;Wllwn,  tta* 
Yfttes— 42. 

JJWC  VOTINO-Mfwn.  Aothow,  ^wUi»g,Om- 
Bess,  Crafrin,  Nye,  and  Wade— 6, 

So  the  amendment  wm  not  tgiwd  to, 
Mr.  MOIiKILL,  of  V^fOMut,  iuifing  p)««U- 
fitd  his  moticn,  it  was  agreed  to,  M  follows! 

OrtUred,  That  wfcea  the  Senate  adjimiw  te-dar.  it 
adionra  to  meet  on  MoodaT  nexi,  st  etayen  o  clock 
a.  m..  for  the  parposeof  delibcratlonj  under  the  rules 
of  the  Bennte,  stttinr  on  the  trial  of  Impeachment*, 
■id  that  on  Xneedaynezt  fallowias,MtTrelTeo'elDck 
lOte  ■hall  '   ■ 


I  prooeed  to  Ta(a  without  qebat* 
ciei 


_.,  the  Senate 

on  the  several  articles  of  ImpeaobmeDt;  and  each 
Senatoir  than  be  permitted  to  file  within  two  days 
after  the  vote  shall  liaro  heea  ao  taken  hiawrit«e» 
opinion,  to  be  printed  with  th«  prooeedino. 

The  Senate  proceeded  to  coiwider  the  res- 
olution iabmitted  bv  Mr.  Dkaki  vestarday,  to 
Mond  tite  twent7-t4ifd  role  bf  ao^ias  thereto 
t&e  following : 

TkaftftemminutcBbaNin  (flowed,  shall  be  for  the 
whole  aeiiberation  on  the  final  quextion,  and  not  to 
the  &nal  question  on  eaek  article  of  impeaohment. 

'_  The  resolution  was  adopted. 

The  Senate  proceeded  to  consider  the  reso- 
lotion  submitted  by  Ur.  StiiutKa  _oa  the  2dth 
of'  AppI,  to  apend  the  rules  by  inserting  Uie 
following  additional  rule : 

Bnc  23.  Ib  takias  tha  rotea  of  ^he  Senate  en  the 
articles  of  impeachment,  the  presiding  officer  shall 
aall  eaeh  Senator  hi  his  name,  and  upon  oaoh  article 
propose  the  following  queetien,  ia  tka  asanaer  follow. 

ins:   "Mr. ,  how  say  Mu.  is  tha  reaposdtnt, 

,  guilty  or  not  gaily,  as  charged  ia  the  —  ar- 
tlrte  «f  iatpeaebment  ?  "  wherenaoa  eaeh  Saaator 
iballvise  ia  his  plaaa  and  anawer  flaUljr"  ar  "Mt 
guUty." 

Mr.  CONKLINQ  moved  to  amend  the  pro- 
posed rule  by  striking  onttheworda"a(oharaad 
in,"  and  inserting  the  words  "  of  ahigh  onme 
OS  misdemeanor  (aa  the  oasamaor  be)  witluai." 

After  debate, 

Mr.  SUMKEB  modified  his  proposed  rale 
by  inaertiiy  after  the  wo(4«  "  not  gnilty  "  tht 
irords  "  of  a  hich  crime  or  misdemeanor." 

Mr.  BUCKALEW  moved  to  amend  the  pro- 
posed rule  by  strikioK  oat  all  after  the  word 
'' following"  where itlastooonr* and  inseftiafl 
in  lieu  thereof: 


,  Mr. ,  how  sw  »an.  k  the  respondent,  Aa' 

drew  Johnson,  President  of  the  United  States,gttillar 


or  not  guilty  of  a  high  crime  or  midomeanor  (as  the 
ease  may  he)  a*  ehaited  in  the  aitiele  of  impeaoh- 

■MDtt 

Mr.  SUMNER  accepted  the  aMeodmeat  at 
Mr.  BvccALEw. 

Mr.  CONNfiSS  mored  fqidiar  to  amend 
tLe  proposed  rule  by  etriking  out  all  after  the 
wora  "  upon  "  in  the  fourth  Une  and  inserting 
is  lieu  thereof  the  fbUowingi 

Bash  of  tk«  arOcles  aoaiketed  one,  two,  three, 
fear.  five,  sevea.  eight,  nina.  tea.  and  elareo  pro- 
•ose  the  fonowiog  question  in  the  mannerfollowing: 
Mr.  Senator,  how  say  you,  is  the  respondent,  Andrew 
Johnson,  Preddent  of  the  United  States,  guilty  or 

fiotfoilty  of  a  high  erime  or  misdemeanor  as  charged 
n  this  article  T  And  upon  each  of  the  articles  num- 
bered four  aad  six  lie  shall  propose  the  following 
anestion  i  Mr.  Senator,  how  lay  yon.  is  the  respond- 
ent. Andrew  Joluison,  President  of  the  United  ototaa, 
gtaitty  or  not  guilty  of  a  high  crime  charged  in  this 
article?  Whereupon  eaeh  Senator  shall  rise  in  nil 
pla«e  and-anBwer  "gnilty"  ar  "natcaiUjr." 

Mr.  HENDBICKS  moved  to  amend  t]M 
amendment  of  Mr.  GovNSsa  bf  !■»— t***^  at 

the  end  thereof  the  following : 

But  in  taUag  down  the  vote  oathe  ehventh  arti- 
ole  the  question  shall  bo  put  as  to  each  clause  ofwid 
•ttlala  ebargiag  a  distinct  offense. 

After  debate. 

Mr.  CONNBSS  ealled  ibr  Uieyeasanit  nays 
on  the  amendment  to  the  amendment,  and  they 
■were  ordered;  and  being  taken,  retalted — 
ye«8  22,  nays  15 ;  as  follows : 

TEAS— Messrs.  Anthony,  DaTls,  Doollttle,  Drake, 
Sdmunds,  Ferry,  Fowler,  Frelinrhuysen,  Harlan, 
Bvndertoa,  Ueadrioin,  Je«BsoB,  MeCtoeaty.  Noitea. 
Patterson  of  leonessee.  Boss,  Spcacua,  Tipton, 
Trumbull,  Van  Winkle.  Vickers,  and  WllTey— S 

N AYS— Meaars.  Bnokalew,  Oolo,  Conneas. Corbett, 
Craain,  Morton,  Patterson  of  Mew  Hampshire,  Pon- 
eroT,  Ramsey,  Stewart,  iSumner,  Xliayer,  Willianu, 

'  inWrTWHfO   Moeaia.  Bayard,  Oaaaerea.Oattell. 


Chandler,  Conkling.Diaon.  ^aSRe<MleB,Qne|  ea,p<)w- 
ard,  Uowe.  Memoa,  Mornll  of  Maine,  HorriU  of 
Vcnnoot,  Kye.  Saolsbury,  Sherman,  and  Wade— 17. 

So  the  amendment  was  agreed  to. 

AfUrdetmte, 

The  question  rec&rriog  on  the  amendment 
proposed  bjr  Mr.  CowvGss  as  amended, 

Mr.  JOHNSON  moved  that  the  whole  s«V 
ject  lie  upon  the  table. 

Mr.  SUMNER  called  for  the  yeas  and  nays 
on  the  motion,  aii4  they  ware  ordered ;  and 
beij>g  taken,  jresnlte4— yeas  24,  naye  11  >  m 
follows : 

T£A8-M< 

tell,  Cbnness 

derson,  }Ien( 

tataeti  of  Tenneesaa,  SKalsbary,  Spragne,  Thayer, 
mt«n.  Trumbull.  Voa  Winkia,  Viokars,  WUley,  s«id 
Yates— 24. 

l^AYS— Mc«m,  Cole,  Cortiett,  Qragin,  Bdmnnds, 
Fwnr.  Pamerqy,  Koalas',  Boss,  Smaaer,  WtMiaau, 
aad  Wileaa-U. 

NOT  VDTINIJ— Messrs.  Anthony,  Chandler,  Conk- 
ling,  Dixoq,  Fessonden,  Fowler,  Frelinchnysen. 
artaei,  Haword,  Uowe,  Ifergaa.  IfwrHI  of  Maine. 
MorrUl  of  Vermont,  Murtoa,  Nye,  PoMasspa  of 
Now  Hampshire,  Sherman,  Stewart,  and  Waae-^9. 

So  the  motion  was  agreed  to. 

On  aiotioa  of  Mr.  YATES,  it  was 

Ordered,  That  when  the  Senate  adjonnit  ka  ta 
'     *  f  aaatatteno'eloeka.  m. 


SAS-Mears.  BarMd,BjwUaf ,  auneron  JJat- 
Cbnness,  Davis,  Doolittlo,  Drake.  Harlan,  Hen- 
on,  Hendricks,  Johnson,  McCreery,  Norton,  Pat- 
"  eaalslnin,  " 

iWinki«,V 


On  motion  of  Mr.  COLE,  the  Saaate,  sitting 
far  the  trial  of  the  impaaehment,  adjoornad. 

MoKDAT,  May  11,  18C8. 

The  Chief  Jostice  of  the  United  Stafaes  took 
the  chair. 

The  osaal  proclamation  was  made  by  the 
Sen|eant-at-Arnis. 

The  Journal  of  Thursday's  proceedings  of 
the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, was  read. 

The  CHIEF  JUSTICE.  As  the  Senate  meeU 
this  morning,  under  the  oi<der,  £ar  delibwatioa, 
dM  doors  will  be  oieeed  nnlese  some  Senator 
desires  to  make  a  motion. 

Mr.  SBfiBMAN.  Before  ^  ioera  are 
closed  I  will  aahmit  a  awtion  that  I  betieve 
wUl  ree^ve  the  aaaaimons  eonseot  <^  the 
Seaate.  Toasorrww  will  be  a  day  on  wiriek 
tfaeie  wiB  be  c  — idsiable  wieitemeBt.  I  move, 
therefore,  that  theSergeant-at-Armsbe  directed 
te  place  his  assistanta  through  the  raillery,  and 
to  anest,  withoat  the  order  of  the  Senate,  aoy 
parson  who  violates  Uie  ralee  of  order  of  Um 
senate.  I  do  not  know  bat  that  is  the  rule 
BOW ;  bat  it  had  batter  be  aaaounoed  nuUiciy 
and  opealy  so  that  everybody  ean  ■aoerstaod 
that  to-morrow  there  shall  be  no  marks  of 
approbatiosi  or  disapprobation  when  the  vote 
is  cast. 

Mr.  EDMUNDS.  Certainly  that  ittbe  ataad- 
kig  order  of  the  Senate  now.  i  have  ao  ohjeo- 
tim  to  the  motioo.  howwvar. 

Mr.  SHERMAN.  I  think  this  will  give  » 
■sore  pahlioi^. 

Mr,  SUMNER.  I  shonld  say  that  an  iati- 
■sation  saade  to  the  Sergeant-at-Arms  on  that 
sabject  ought  to  be  safBoieat. 

The  CHIEF  JUSTICE.  The  Chief  Jnstiee 
will  state  to  the  Senate  that  the  Ser^nt-st- 
Arms  has  already  taken  the  preeantion  sug- 
gested by  the  Senator  from  6hio. 

Mr.  SHERMAN.  Then  the  8ergeant-at- 
Anaa  oaght  to  giv«  notice  in  tha  morming 
p^wn. 

Mr.  WILLIAMS.  I  would  suggest,  too,  that 
before  the  Clerk  proceeds  to  call  the  roll  to- 
morrow morning,  as  there  may  be  vety  many 
persons  ia  the  galleries  who  are  strangers,  the 
Chief  Justice  psblidy  admonish  all  persons  in 
the  galleries  to  observe  or^er,  and  that  no 
manifestations  of  applause  or  disapprobation 
will  be  allowed  in  the  Senate  during  the  day, 
otherwise  persons  so  violating  the  role  will  be 
arrested. 

The  CHIEF  JUSTICE.    That  will  be  done. 

Mr.  SHERMAN.     I  withdraw  my  motion. 

The  CHIEF  JUSTICE.  The  Sergeant-at- 
Arms  will  clear  the  galleries  and  close  the 
doors. 

The  Senate  Chamber  was  tharenpcm  cleared 
and  f^  doors  elose«l. 


The  CUIKF  JUSTJ(^  stated  that  in  com- 
pliance wUh  the  desire  of  the  Senate  he  had 
prepared  the  question  to  be  addressed  to  Sen- 
ators npon  each  article  of  impeachment,  and 
that  he  bad  reduced  bis  views  (hereon  to  writ- 
ii^ ;  which  he  read. 

Mr.  BUCKALEW  sd>miUed  the  frUewing 
motion ;  wbioh  waa  eosisiderad  by  amaimoua 
consent,  and  agreed  to : 

Ordered,  That  the  views  of  the  Chief  Jostiee  b« 
eatered  upon  the  Jonmal  of  the  proeeadiogs  of  the 
Senate  for  the  trial  of  impeocbaenls. 

The  following  are  the  views  of  the  Chief 
Justioe : 

Senators :  In  coaformil^  with  what  seetaed 
to  be  the  general  wish  of^the  Senate  when  it 
a4joamed  last  Thursday,  the  Chief  Justice,  ia 
taking  the  vote  on  the  articles  of  impeachment^ 
will  Mopt  the  modo sanctioned  by  the  practice 
ia  the  cases  of  Chase,  Peck,  and  Humphreys. 

He  will  direct  the  Secretarv  to  reiad  tha 
several  articles  successively,  and  after  the  read- 
ii^  of  each  artida  will  put  the  question  of 
gnilty  or  not  guilty  to  each  Senator,  rising  in 
his  plaee,  ia  the  form  used  in  (he  case  of  Judge 
Chase: 

"  Mr,  Senator  — — ,  How  sagr  you  T  Is  the  re- 
OHjndent,  Andrew  Johnson,  President  of  the  United 
States,  guilty  or  not  gnilty  of  a  high  misdemeanor,  as 
okarsed  in  this  artiols  t" 

In  putting  the  question  on  articles  fonr  an4 
six,  each  of  which  charges  a  crime,  the  word 
"crime"  will  be  sabstiUitedfbr  the  word  "mis- 
demeanor." 

The  Chief  Justice  has  earefhlly  considered 
the  suggestion  of  the  Senator  from  Inditwa, 
[Mr  HiinHticKB,]  which  appeared  to  meet  the 
approval  of  the  Senate,  that  in  taking  the  vote 
on  the  eleventh  article,  the  question  should  be 
'  put  on  each  clause,  and  has  found  himself  un- 
able to  divide  the  article  as  suggested.  The 
article  charges  several  facts,  but  they  are  so 
connected  that  they  make  but  one  allegationj 
and  they  are  charged  as  constituting  one  mis- 
demeanor. 

The  first  fact  charged  Is,  in  substance,  that 
Ae  President  imiblicly  declared  in  August, 
1866,  that  the  Xbirty-Ninth  Congress  was  a 
Congress  of  only  part  of  the  States  and  not  a 
oofBsUtntional  Congress,  intending  thereby  to 
disoy  its  eonstitational  competency  to  enact 
laws  or  pnwose  aaaendments  of  the  Consutu- 
(ion;  aad  this  i^Mtfgo  seems  to  have  been  made 
as  introdootorv,  and  as  qualif;^>ng  that  which 
fbllowh  namely,  that  ti>e  President,  in  pursn- 
ance  of  this  d«ciaration,  attempted  to  prevent 
the  ezeeation  of  the  ten«re-of-office  act  oy  con- 
triving and  attempting  to  contrive  means  to 
prevent  Mr.  Stanton  from  resuming  the  func- 
tions of  Secretary  of  War  after  the  refusal  of 
the  Senate  to  concur  in  his  suspension,  and 
also  by  contriving  and  attempting  to  contrive 
means  to  prevent  the  execution  of  the  appro- 
priation act  of  March  2,  1867,  nnd  also  to 
prevent  the  ezecntion  of  the  rebel  States  gov- 
ernments act  of  the  same  date. 

The  gravamen  of  the  article  seems  to  be  that 
the  Pr^ident  attempted  to  defeat  the  execu- 
tion of  the  tenure-of-office  act,  and  that  he 
did  this  in  pursuance  of  a  declaration  which 
was  intended  to  deny  the  constitutional  com- 
petency of  Congress  to  enact  laws  or  propose 
constitutional  amendments,  and  by  contriving 
means  to  prevent  Mr.  Stanton  from  resuming 
his  office  of  Secretary,  and  also  to  prevent  the 
execution  of  the  appropriation  act  and  the 
rebel  States  governments  act. 

The  single  substantive  matter  charged  is  the 
attempt  to  prevent  the  execution  of  the  tenure- 
of-office  act;  and  the  other  facts  are  alleged 
either  as  introductory  and  exhibiting  this  gen- 
eral purpose,  or  as  showing  the  means  con- 
trived ia  furtherance  of  that  attempt. 

This  single  matter,  eonnected  with  the  other 
matters  previously  and  subsequently  alleged, 
is  charged  as  the  high  misdemeanor  of  which 
the  President  is  alleged  to  have  been  gnilty. 

The  ganan^  ^estion,  guilty  or  not  guilty  of 
a  high  misdemeanor  as  charged,  teems  fully 
to  cover  the  whole  charge,  and  will  be  put  m 
to  this  article  as  well  as  to  the  others,  unlaw 
tiM  Senate  difeet  some  mode  efelivisiea. 

L^iyiii^eu  uy   "x^-»  x^v  ^^^^:*  Iv^ 


flO 


STJf  PLBMENT  TO 


In  the  tenth  article  the  division  snffgested  by 
Ae  Senator  from  New  York  [Mr.  ConklinoJ 
may  be  more  easily  made.  It  contains  a  gen- 
eral allegation,  to  the  effect  that  on  the  18th  of 
Angnst,  and  oa  other  days,  the  President,  with 
intent  to  set  aside  the  rightful  authority  of  Cod* 
ffeea  aod  bring  it  into  contempt,  delivered  cer- 
kua  scandslquahatangnei,  and  therein  uttered 
load  threats  and  bitter  menaces  against  Coa- 
f i«as  and  the  laws  of  the  United  States  ea- 
acted  by  Congress,  thereby  bringing  the  office 
of  President  into  disgrace,  to  the  great  scandal 
of  all  good  citizens,  and  sets  forth,  in  three 
distinct  specifications,  the  harangues,  threats, 
an^  menaces  complained  of. 

In  respect  to  this  article,  if  the  Senate  sees 
St  so  to  direct,  the  question  of  gnilty  or  not 
guilty  of  the  facts  charged  may  be  taken  in 
respect  to  the  several  specifications,  and  then 
the  question  of  guilty  or  not  guilty  of  a  high 
misdemeanor,  as  charged  in  the  article,  can 
also  be  taken. 

The  Chief  Justice,  howeter,  sees  no  objec- 
tion to  putting  the  general  question  on  this 
Article  in  the  same  manner  as  on  the  othere  j 
for,  whether  particular  questions  be  put  on  the 
Specifications  or  not,  the  answer  to  the  final 
Question  must  be  determined  by  the  judgment 
of  the  Senate,  whether  ornot  the  facts  silleged 
fa>  the  Bpeci&cations  have  been  sufficiently 
proved,  and  whether,  if  sufficiently  proved, 
they  amount  to  a  high  misdenewior  within  the 
meaning  of  the  Constitution. 

On  the  whole,  therefore,  the  Chief  Justice 
thinks  that  the  better  practice  will  be  to  put 
the  general  question  on  each  article  without 
attempting  to  make  any  subdivision,  and  will 
pnrsne  this  course  if  no  objection  is  made.  He 
will,  however,  be  pleased  to  conform  to  such 
directions  as  the  Senate  Okay  gee  fit  to  give  in 
this  respect. 
•  Whereupon, 

Mr.  SLMNEB  submitted  the  following 
order;  which  was  considered  by  aaaoimous 
eonsent,  and  agreed  to: 

Ordertd,  That  the  qaeatiooa  be  put  as  proposedby 
the  presiding  officer  of  the  SenMe,  and  eaeh  Sen- 
ator (hall  rise  in  bis  place  and  answer  "  snllty  "  or 
**n»teailty"only. 

Ob  motion  by  lit.  SUMNER,  the  Senate 
proceeded  to  consider  the  following  resolutioo, 
submitted  on  the  25th  of  April  last: 

RMohtd,  That  tbe  feilowiac  b«  added  to  the  nriee 
9f  procednro  and  vraotice  in  the  Senate  when  sit- 
linK  oa  tbo  trial  or  impeachments : 

On  a  conviction  by  the  Senate,  it  fbalt  be  tbe  doty 
of  the  presidioK  oinoer  forthwith  to  pronoanee  the 
remoro)  from  oBce  of  the  convicted  person  acoord- 
ioK  to  the  requirement  of  tbe  Constitution,  Any 
rarther  jadicmeot  shall  boon  the  order  of  tbe  Senate. 

Afler  debate. 

The  CHIEF  JUSTICE  announced  that  the 
hour  of  eleven  o'clock  a.  m.,  fixed  by  order 
of  the  Senate  for  deliberation  and  debate,  had 
arrived,  and  that  Senators  could  now  submit 
their  views  on  the  several  articles  of  impeach- 
ment, subject  to  the  limits  to  debate  fixed  by 
the  twenty-third  role. 
_After  deliberation, 

On  motion  of  Mr.  CAMERON,  at  ten  minntes 
before  two  o'clock  p.  m.,  the  Senate  took  a 
recess  for  twenty  mmutes ;  at  the  expiration 
of  which. 

After  further  deliberation  and  debate, 

On  motion  by  Mr.  CONNESS,  at  five  o'clock 
and  thirty^  minutes  p.  m.,  the  Senate  took  a 
recess  until  half  past  seven  o'clock  p.  m. 

The  Senate  reassembled  at  seven  o'clock 
and  thirty  minutes  p.  m.  and  resumed  delib- 
eration. 

Mr.  EDMUNDS  snbmitted  the  following 
motion  ;  which  was  considered  by  unanimous 
consent,  and  agreed  to : 

Ordered,  That  the  Secretary  be  directed  to  biform 
the  House  of  Repreeentativea  that  the  Senate,  sittSDc 
fcr  the  trial  of  the  Prerident  ef  the  Uuted  States, 
will  be  roady  to  receive  the  Hoiise  of  Eepreseutar 

avea  in  tbe  Senate  Chamber  on  Tuesday,  the  I2th  of 
[ay,  at  twelve  o'clock  m. 

Afler  further  deliberation, 

Mr.  EDMUNDS  submitted  the  fbilowing 
motion  for  consideration  : 

Ordered.  That  the  standing  order  of  the  Senate, 
Mat  it  wtU  Dfoeeed  at  twelve  o'eioek  noon  to-morrow 
to  vote.  WK  tkn  attialee  of  impeaetaieat,  b*  teadadwL 


After  further  deliberation, 
On  motion  of  Mr.  EDMUNDS,  it  was 
Ordered,  That  wbcn  the  Senate, sitting forthe trial 
of  the  President  npon  articles  of  impeachment,  ad- 
journ it  he  to  meet  to-morrow  at  naif-Mat  elerea 
o'clock  a.  m. 

On  motion  of  Mr.  CAMERON,  the  Sen- 
ate, sitting  for  the  trial  of  the  impeachment, 
adjourne£ 

Tmsdat,  Jft^  13,  1868. 

The  Chief  Jnetice  of  the  United  States  took 
the  chair. 

The  nsnal  proclamation  was  made  by  the 
Sergeant-at-  Arms. 

Messrs.  Managers  BndBAU,  Boutvbll, 
LoaAH,  and  Stkvbits  appeared  at  the  Man- 
agers' table. 

Messrs.  Stanbery,  Evarta,  and  Groeabeok, 
of  counsel  for  the  respondent,  appeared  in  their 
seats. 

The  Seoretuy  pcooeeded  to  read  the  Jonrnal 
ofyesterdav's  proceedings  of  the  Senate  sitting 
for  the  trial  of  the  impeachment. 

Mr.  EDMUNDS.  As  time  is  rapidly  flying, 
I  move  that  the  further  reading  of  the  Joamal 
be.dtepensed  with. 

The  CHIEF  JUSTICE.  Itwlllbeso  ordered 
if  there  be  no  objection. 

Mr.  DAYXS.  Iobj«>t.  IwanttiM  Jommat 
read. 

The  Secretary  resumed  and  concluded  the 
readingof  the  Journal. 

Mr.  EDMUNDS.  I  move  to  take  up  the 
order  that  I  offered  yesterday. 

The  CHIEF  JUSTICE.  The  order  offered 
by  the  Senator  from  Vermont  is  the  first  busi- 
ness for  consideration.  The  Secretary  will 
read  the  order. 

The  order  was  read,  as  follows : 

Ordered^  That  the  standing  order  of  the  Senate, 
that  it  will  proceed  at  twelve  o'clock  noon  to-mOrrow 
to  vote  on  the  articles  of  uapeMhiuent,  be  roseindedi 

Mr.  CHANDLER-     Mr.  President 

..  The  CHIEF  JUSTICE.    Tbe  Senator  from 
Michigan.     No  debate  ia  in  order. 

Mr.CHANDLER.  Ideeiretomakeastate- 
mentf  with  the  onanimoaa  eoaewit  of  tbe  Sev 
ate,  in  regard  to  my  eoUaagoe.  He  is  rerf 
liek 

The  CHIEF  JUSTICE.  The  Senator  from 
Miohifan  can  make  his  statement  by  unani- 
mous coaeeDt.    The  Chair  hears  no  objaetioa. 

Mr.  CHANDLER.  My  colleague  [Mr.  How 
akd]  was  taken  suddenly  ill,  and  was  delirtooa 
yesterday  all  day,  and  is  very  sick,  indeed,  this 
morning.  He  desires  to  be  Leiw.  He  told  aae 
that  be  would  be  here,  even  if  it  imperiled  hii 
life  ;  but  both  his  physicians  protested  i^ainst 
his  eomibg,  apd  said  it  would  imperil  bis  life. 
With  that  statement  I  desire  to  move  that  the 
Senate,  sitting  as  a  eoart,  acljoom  until  Sator- 
day  al  twelve  o'clock. 

Mr.  EDMUNDS.  Let  my  order  be  passed 
first. 

Hr.  CHANDLER.  Let  the  order  of  the 
Senator  from  Vermoat  be  acted  upon,  and  after 
it  is  ajgreed  to  I  desire  to  make  the  motion  I 
have  iudicateo. 

The  CHIEF  JUSTICK  Theqaestion  is  on 
tbe  order  offered  by  tbe  Senator  from  Yenuont> 

The  order  was  agreed  to. 

Mr.  CHANDLER.  I  now  make  the  motion 
that  the  Senate,  sitting  as  a  court,  adjourn  until 
Saturday  at  twelve  o'eleck. 

Mr.  HENDRICKS.  I  move  to  amend  by 
saying  "  to-morrow  at  twelve  o'clock." 

Mr.  CHANDLER.  There  is  no  probability, 
his  physicians  inform  me,  that  my  coUeaaue 
will  be  able  to  be  out  to-morrow.  He  had  a 
very  high  fever  and  was  delirious  all  day  yes- 
terday and  last  night  I  think  Saturday  the 
earlieat  time  possible,  altbongh  be  saya  he  will 
be  here  to-day  if  the  Senate  insist  on  taking 
the  vote ;  kfit  it  certain^  will  be  at  the  peril 
of  his  life. 

Mr.  FESSENDEN.  I  wish  to  inquire  wheUier 
rescinding  the  order  as  to  taking  the  vote  and 
the  postponement  until  Saturday  will  leave  the 
order  with  reference  to  filing  opinions  to  ^o 
over,  and  whether  the  time  there  fixed  w>U 


apiply  to  the  final  rota  or  wkether  it  wiH  apply 

from  to-day? 
Mr.  JOHNSON  and  Xr:  DRAKE.    The 

final  vote. 

The  CHIEF  JUSTICE.  The  Chief  Jnstice 
understands  that  that  order  appliea  to  the  final 
vote. 

Mr.  CONNESS.    And  two  days  thereafter. 

Mr.  HENDRICKS.    Mr.  President 

The  CHIEF  JUSTICE.  Does  the  Senator 
fipom  Indian*  meiTe  hie  ameadmentf 

Mr.  HENDRICKS.  Yes,  sir.  I  change  mv 
motion  to  say  "  onThareday,  attwelveo'eioclc'' 
To  postpone  it  nntil  Saturday  is  a  mattw  of 
great  personal  inconvenience  to  me  and  pos- 
sibly other  Senators.  If  we  can  possibly  get  a 
vote  as  early  as  Thursday  it  will  be  a  |[reet 
convenience.  If  tbe  Senator  from  Kiehigaa 
ia  not  well  enough  to  be  here  oa  Thnraday  of 
course  there  will  be  no  objection  to  a  further 
postponement. 

Mr.  CHANDLER.    Mr.  Prendeirt 

TheCHiSF  JUSTICE.  No  debate  ia  iq 
order, 

Mr.  CHANDLER.    Would  Friday  saitT 

Several  Sekatobs.    No,  no. 

Tbe  CHIEF  JUSTICE.  The  Senator  from 
Indiana  moves  tt>  substitute  Thursday  for  Sat- 
urday. 

The  amendment  was  rejected. 

Mr.  TIPTON.  I  move  now  to  amend  by 
saying  Friday. 

The  CHIEF  JUSTICE.  The  Senator  from 
Nebraska  moves  to  amend  by  substitntiqg 
Friday  for  Saturday. 

The  amendment  was  rtgected. 

The  CHIEF  JUSTICE.    The  «Mrtien  re- 
enre  on  the  motion  of  the  Seaater  fram  Mlehi-  . 
gan,  to  adjourn  until  Saturdayat  twelve  o'clock. 

llr.  BUCKALBW.  I  sngeest  that  we  make 
some  order  informing  the  House  of  Repre- 
sentatives. 

Mr.  00NNEK8,  and  others.  That  can  be 
done  afterward. 

Mr.  BUCKALBW.  Then  the  question  ought 
to  be  ptrt  ia  this  form,  that  when  We  adjourn 
to-day  we  adjourn  to  meet  at  that  time  instead 
of  being  an  absolute  adjonrnment. 

The  CHIEF  J  USTICk  Does  tbe  Senator 
from  Michigan  accept  that  modification,  that 
when  the  Senate,  sitting  as  a  court,  adjourns 
to-day  it -adjourn  to  meet  on  Saturday  at 
twelve  o'clock? 

Mr.  CHANDLER.    Certainly. 

The  CHIEF  JUSTICE.  Then  the  qaeatim 
ia  oa  that  metioa. 

The  motion  was  agreed  to. 

Mr.  EDMUNDS.  I  move  that  the  Secre- 
tary be  directed  to  inform  the  House  of  Rep- 
resentatives that  the  Senate  will  proceed  fut' 
ther  upon  this  trial  on  Saturday  at  twelve 
o'clock.  [Afler  a  paase.]  On  reflection  and 
consultation  with  the  Chief  Justice,  I  think  it 
better  to  withdraw  the  motion  I  made,  inat- 
much  as  the  illness  of  Mr.  HoWAXD  is  so  nn- 
ceVtain ;  we  can  notify  the  House  at  that  time 
if  it  shall  be  necessary  that  they  attend. 

Mr.  DRAKE.  Mr.  President,  I  move  that 
the  Senate,  sitting  upon  the  trial  of  the  im- 
peachment, do  now  adjourn. 

Tbe  motion  was  agreed  to. 

The  CHIEF  JUSTICE.  The  Senate,  attinc 
as  a  court  of  impeachment,  stands  at^oaisei 
oatil  Saturdajr  at  twelve  o'clock. 

Satorsat,  Mmy  16, 1808. 

The  Chief  Jnstice  of  the  United  Statea  taeic 
the  chair  at  twelve  o'clock  m. 

The  usual  pcoolamation  was  made  by  the 
Sergeant-at-Arau. 

Mesars.  Managers  Bikqhak,  Boctwkll. 
WlLSOK,  BlJTLER.  LoOAj^  WuxiAjfa,  aM 
Stevens  appeared  at  the  Manager's  table. 

Messrs.  Stanbery,  Nelson,  Evart8,andGroe*- 
heck,  of  oeansel  for  (he  reapondeat,  appeared 
in  their  seats. 

The  Secretary  read  the  Joamal  of  last  "^ea- 
day's  proceedings  of  the  Senate,  sittii^  for  the 
trial  of  the  impeachment. 
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following  resolntion  to  notify  Ae  Hoaee  of 
Bepresentstives. 

The  CHIKF  JUSTICE.  The  order  will  be 
read. 

The  Chief  Clerk  read  as  follow! : 

Ordertd,  That  th«  S«oretsi7  be  diroctad  t«  inform 
tke  HosM  ofReprMent£tiTwthattheS«nata,sittiiic 
for  the  trial  of  the  President  niion  articles  of  im- 
peachment, ia  now  ready  toreoaive  them  in  the  Sen- 
ate Chamber. 

The  order  was  agreed  to. 

The  CHIEF  JUSTICE.  The  Secretary  wiM 
notify  the  Honse  of  Representatives. 

Mr.  WILLIAMS.  Mr.  President,  I  move 
Aat  the  Senate  proceed  to  the  conaideration 
of  the  order  that  I  sabmitted  the  other  day  as 
to  reading  the  articles. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order  which  the  Senator  from  Oregon 
propona  to  take  up. 

'Ae  Bxecntive  Clerk  read  as  follows : 

Ordered,  That  the  Chief  Jiutice,  ia  directing  the 
Secretary  to  read  tbe  several  articlee  of  impeach- 
ment, shall  direct  him  to  read  the  eleventh  article 
flrsi,  and  the  question  shall  then  be  taken  on  that 
•rtioia,  and  thereafter  the  other  ten  wioeotively  as 
they  stand. 

Mr.  JOHNSON.  That  i«  not  debatable,  I 
8appo8«. 

The  CHIEF  JUSTICE.  It  is  not  de^iatable. 

Mr.  JOHNSON.  But  I  rise  to  inquire  tbe 
reason  for  changing  the  order  of  the  articles? 

Mr.  C0NNE8S.    1  object  to  debate, 

Tbe  CHIEF  JUSTICE,  Debat*  is  not  in 
order. 

Mr.  EDMUNDS.     Sickoeas  is  the  rMson. 

Mr.  HENDRICKS  and  Mr.  JOHNSON 
called  for  the  yeas  and  nays,  and  they  were 
ordered. 

The  CHIEF  JUSTICE.  The  SecreUiy 
will  read  the  or4er  again. 

The  Chief  Clerk  read  the  proposed  order. 

The  CHIEF  J  USTICB.  The  qae«ti»n  is  on 
taking  up  the  order  for  consideration,  noon 
which  the  yeas  and  nays  have  been  ordered. 

The  question  being  taken  by  yeas  and  nays, 
resollea — yeas  &4,  nays  19;  as  follows: 

YEAS— Messrs.  Anthony,  Gsmeron.Cattell,  Chand- 
ler. Cole,  Conklins.  Ccilnesa,  CorbetL  Cracin,  DraJie, 
Edmunds.  Ferry,  Frelioshaysen,  ttarlau,  Boward, 
Uuwe,  Morgan,  Morrl)!  of  Maine,  Momll  of  Ver- 
mont. Morton,  Nje,  Pattenon  of  New  Hampshire, 
Pumeroy,  Ramsey,  Sherman,  SpraRue,  Stewart,  Sum* 
ner.  Thayer.  lipton.  Wade,  Williams,  Wilson,  and 
intes— Si 

NATa-^MeasTs  Bayard,  Baekalew,  Davis,  DixM, 
Po«little,  Feesenden.  Fowler,  Uendeison.  Headrieks. 
Johnson,  McCreery,  Morton,  Pattanon  of  Tennessee, 
Ross.  SanUbnry,  Trumbull,  Van  Winkle,  Viokers, 
and  Willpy— 1». 

NOT  VOXINO-Mr.  <Jrimea-l. 

So  the  order  was  taken  np  for  consideration. 

Tbe  CHIEF  J  USTICB.  The  question  now 
is  on  the  adoption  of  tbtt  order  propoaed  by 
the  Senator  from  Oregon, 

Mr.  FESSENDEN.  I  ask  for  the  yeaa  and 
nays  on  the  adoption  of  that  order. 

The  yeas  and  nays  wwe  ordered. 

The  Sergesnt-ac-Arms  announced  the  pres- 
ence of  the  House  of  Representatives  at  the 
bar,  and  the  members  of  the  House  of  Repre- 
sentatives, as  in  Committee  of  the  Whole,  pre- 
ceded by  Mr.  E.  B.  Washbubitb,  chairman 
of  that  eomiuittee,  and  accompanied  by  the 
Speaker  and  Clerk,  appeared  and  were  con- 
ducted to  the  seats  provided  for  them. 

Mr.  MORTON.  I  desire  to  have  the  ques- 
tion stated. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  tbe  order. 

The  Chief  Clerk  read  the  order  sabmitted 
by  Mr.  Williams. 

The  question  being  taken  by  yens  and  nays, 
rasolted — yeas  34,  nays  19 ;  as  follows : 

TBAS— Heasrs.  Aetkony,  Cameron,  Cattail,  Chand- 
ler, Cole,  ConklinK.  Conoeas.  Corbett,  Cracia.  Drake, 
Edmunds,  Ferry,  Frelinghaysen,  Harlan,  Howard. 
Hone,  Morgan.  Momll  of  Maine,  Morrill  of  Ver- 
mont, Mortiin,  Nye,  Patterson  of  New  Mampshiro, 
Pumerey,  Ramsey,  Sherman,  Sprague.  Stewart,  Sum- 
ner, Thayer,  Tiptan,  Wade,  WUIiams,  Wilson,  and 
Tntes— 3f. 

NAYS— Messn.  Bayard,  Baekalew,  Davis,  Dixon, 
Doolitilo,Fessenden,  Fowler,  Henderson.  Uendricks, 
Johnson,  HcCreery,  Norton,  Patterson  of  Tennessee, 
Ross.  Sanl!ibury,Tnimball,Van  Winkle,  vlekars.  and 
Willey— 19. 

NOT  VOTING-Mr.  Qrimaa-l. 

fiatiw  order  wni  BgtMd  to. 


Mr.  HOWARD.  Mr.  President,  if  it  be  in 
order,  I  desire  to  place  on  the  files  of  tbe  Sen- 
ate my  opinion. 

The  CHIEF  JUSTICE.    It  is  in  order. 

Mr.  HOWARD.  I  will  then  send  it  to  the 
Secretary  to  be  filed.  I  have  not  had  an  op- 
portnnity  ta  do  so  imtil  this  time  in  conse-' 
qnence  of  my  ill  health. 

Mr.  EDMUNDS.  Mr.  President,  I  move 
tbat  the  Senate  now  proceed  to  vote  apon  the 
articles  according  to  the  order  of  the  Senate 
just  adopted. 

Mr,  FESSENDEN,  Before  that  modon  is 
made,  I  wish  to  make  a  motion  that  the  voting 
be  postponed  for  half  an  hour,  and  I  will  state 
tbe  reason  why  I  make  it  as  the  Senator  from 
MicUigau  [Mr,  Cuakdleb]  stated  the  other 
day,  I  saw  Mr.  CftiMKs  last  evening,  and  Jie 
told  me  that  he  should  certainly  be  here  this 
morning.  It  was  his  intention- 
Mr.  JOHNSON.  Will  the  honorable  mem- 
ber permit  me  to  interrupt  him  for  a  moment? 
Hu  IS  here. 

Mr.  FESSENDEN.    I  thongfat  he  was  not. 

Mr,  JOHNSON.  I  have  sent  for  him.  He 
is  down  stairs.  He  will  be  in  tbe  Chambier  in 
a  moment.    Here  he  is. 

Mr.  Ghihes  entered  the  Senate  Chamber. 

Mr.  FESSENDEN.    I  withdraw  the  motion. 

The  CHIEF  JUSTICE.  The  question  is 
on  the  motion  sitbmitted  by  the  Senator  from 
Vermont. 

Mr.  DAVIS.  We  do  tuA  know  what  the 
motion  is. 

Tl»e  CH  lEF  JUSTICE.  The  Senator  from 
Vermont  will  please  to  pat  his  motion  in  wxi^ 

Mr.  DAVIS,  (after  a  pause.)  Mr,  Chief 
Justice,  wa  anderstand  the  motion  made  by  tbe 
Senator  from  Vermont,  and  there  is  no  neces- 
sity for  having  it  r,educed  to  writing. 

Mr.  EDMUNDS.  I  have  redaoed  it  to 
writing,  and  send  it  to  the  Chair. 

The  CHIEF  JUSTICE.  The  motion  wiU 
be  read. 

The  Chief  Clerk  read  as  follows : 

Ordered,  That  tbe  Senate  now  proceed  to  vote  upon 
the  articles,  aooordiag  to  th4  rules  of  the  Senate. 

The  order  was  agreed  to. 

The  CHIEF  JUSTICE.  By  direction  of 
the  Senate  the  Chief  Justice  admonishes  the 
citizens  and  strangers  in  the  galleries  that 
absolute  silence  and  perfect  order  are  required. 
It  #ill  bo  matter  of  unfeigned  regret  if  any 
violation  of  the  order  of  the  Senate  should 
necessitate  the  execation  of  its  further  order, 
that  the  persons  guilty  of  disturbance  be  im- 
mediately arrested. 

Senators,  in  conformity  with  the  order  of  the 
Senate,  the  Chair  will  now  proceed  to  take  the 
vote  on  the  eleventh  article,  as  directed  by  the 
rule.  The  Secretary  will  read  the  eleventh 
article. 

The  Chief  Clerk  read  as  follows: 

Akticlb  XI. 
That  said  Andrew  Johnson,  President  of  the  Uni- 
ted States,  unmindful  of  tbe  high  duties  of  his  office, 
and  of  his  oath  of  office,  and  in  disregard  of  the  Con- 
stitution and  laws  uf  the  Uuiled  States,  did  hereto- 
fore, to  Wit,  on  the  18th  day  of  August,  A.  D.  1808,  at 
the  ciUr  of  W  asbington,  and  tlie  District  of  Columbia, 
by  public  speech,  declare  and  affirm,  in  substance, 
that  the  Thirty-Ninth  Conarrss  of  the  United  States 
was  not  a  Congress  of  the  United  States  authorized 
by  the  Constitution  to  exercise  legislative  power  un- 
der the  same,  but,  on  the  contrary,  was  a  Congress 
of  un^y  partof  tbe  States,  thereby  denying,  and  in- 
tending to  deny,  that  the  legislation  of  said  Congress 
J  as  valid  or  obll^atury  upon  him,  the  said  Andrew 
obnson,  except  in  so  faros  he  saw  fit  to  approve  the 
same. and  filso  thereby  denying,  nndin  t  ending  todony, 
the  power  of  tbe  said  Xhirly-Niuth  Congress  to  pro- 
pona amendments  to  the  Constitution  of  tbe  United 
States;  and,  in  pnrsaaooa  of  said  declaration,  the 
said  Andrew  Johnson,  President  of  tbe  United  States, 
arterwsrds,  to  wit,  on  the  2tst  day  of  February, 
A.  D.  186S,  attheoity  of  Waabington.  in  thaDiatriot  af 
Columbia,  did,  ualawrull)',  and  in  disregard  of  the 
requirements  of  the  Constitationthat  he  should  take 
care  that  the  laws  be  faithfully  executed,  attempt  to 
prevent  tha  axecBtlon  of  an  aet  entitled  "An  act 
regulating  tbe  tenure  of  certain  civil  office*,"  passed 
March  2,  1867,  by  unlawfully  devising  and  contriv- 
ing, and  attempting  to  device  and  contrive,  means  by 
which  he  should  prevent  Edwin  M.  Stanton  from 
forthwith  re.tuuiing  the  functions  of  the  office  of  Sec- 
retary for  tho  Uupartment  of  War,  notwithstanding 
tha  reftisal  of  thaSenate  to  eonenr  in  tha  suspension 
theretofore  made  by  said  Andrew  Jahnion  «f  said 


Idwto  M.  Stanton  nr*m  nM  aAoa  of  Seeretary  for 
tha  Department  of  War;  and.  also,  by  fbrthar  nn> 
lawfully  devising  and  eontriving,  and  attempting  to 
devise  and  contrive,  means,  then  and  there,  to  i>re- 
Tcnt  tbe  execution  of  an  act  entitled  "An  act  mak- 
ing apprapriatiMia  for  tbe  aopport  of  tha  Army  for 
the  fiscal  year  ending  June  90,  1868,  and  for  othat 
purposes,"  approved  March  2, 16R7:  and,  also,  to 
prevent  the  oxaeation  of  an  act  entitled.  "An  aet  to 

Srovide  for  ^hemo^ealloient«nvarBmeDtof  thercAial 
tates,"  passed  March  Jd,  WO!,  wbaroby-  tha  said 
Andrew  Johnson,  President  of  tbe  United  States, 
did  then,  to  wit,  on  the  Slat  day  ef  February,  A.  D. 
1068,  at  tbe  city  of  Washington,  eommit  and  wa« 
guilty  of  a  high  crime  and  nusdemeaiMr  m  offlea. 

The  CHIEF  JUSTICE.    CaU  the  »oU. 

Tbe  Chief  Clerk  called  the  name  ef  Mr. 
A  vpnoNv 

Mr.  ANTHONY  rose  in  his  place. 

Tha  CHIEF  JUSTICE.  Mr.  Senator  A«- 
TBorr,  how  say  you?  Is  the  respondent,  An' 
drew  Johnson,  President  of  the  United  States, 
gniity  or  not  giriltyof  a  high  misdemeanor,  aa 
charged  in  this  article? 

Mr,  ANTHONY.    GnUty. 

[This  form  was  eontinned  in  regard  to  eaelt 
Senator  as  the  roll  was  called  alpiiabetically, 
each  rising  in  his  olaoe  as  bis  mime  was  called 
and  answering  "Gnitty"  or  "Not  guilty." 
When  the  name  of  Mr.  Grimes  was  called,  he 
being  very  feeble,  the  Chief  Justice  said  he 
might  remain  seated;  he,  however,  with  the 
assistance  of  friends  rose  and  answered.  The 
Chief  Justice  also  sng^stcd  to  Mr.  Howard 
that  he  might  answer  in  his  seat,  but  he  pre- 
ferred to  nse.l 

The  call  of  tha  roll  was  completed  with  the 
following  result: 

The  Senators  who  voted  "Guilty"  ar« 
Messrs.  Anthoxt,  Cambkoh,  Cattell,  Cbano- 
EBB,  Cole,  Coneuso,  Cosness,  Oorbett, 
Craoix,  Drakjs,  Edmcnds,  Fbrbt,  FbblikO' 
BUTSEH,  Harlak,  Howara,  Howe,  Morqak^ 
Mobbill  of  Maine,  Morrill  of  Vermont,  Mor- 
ton, Nye,  Pattbbson  of  New  Hampshire, 
PoMBBor,  Ramsey,  Sherman,  Spsagcb,  Stew- 
art, Sumsba,  Thatbb,  Tiftok,  Wadb,  Wil- 
ley, TpVilliams,  Wilsok,  and  Yates — 86. 

The  Senators  who  voted  "Not  Guilty"  are 
Messrs.  Bayard,  Buckalew,  Davis,  Dixon, 

DoOLITTUB,     FSSSEtDEN,      FoWLER,      GltlMEH, 

Henderson,  Hesdricks,  Johnson,  McCreb- 
RY,  Norton,  Patterson  of  Tennessee,  Ro.sa, 
Saulsbdry,    Trumbull,  Van   Winkle,    and 

The  CHIEF  JUSTICE,  The  Secretary  wUl 
now  read  the  first  article- 
Mr.  WILLIAMS,  Mr.  Chief  Justice,  I  move 
that  the  Senate  take  a  recess  for  fifteen  minutes. 

The  motion  was  not  agreed  to. 

The  CHIEF  JUSTICE,  (to  the  ChiefClerk.) 
Bead  the  first  article. 

Mr.  WILLIAMS.  Mr.  President,  I  move 
that  the  Senate,  sitting  as  a  court  of  impeach- 
stent,  adjourn  until  the  26tb  day  of  this  month 
at  twelve  o'clock. 

The  CHIEF  JUSTICE.  The  Senator  from 
Oregon  moves  that  the  Senate  sitting  as  a  court 
of  impeachment  adjoarn,  until  what  dav? 

Mr.  WILLIAMS.  Tuesday,  the26ch  instant, 
at  twelve  o'clock. 

Mr,  JOHNSON.    Mr,  Chief  Justice 

The  CHIEF  JUSTICE.  No  debate  is  in 
order. 

Mr.  JOHNSON.  I  only  ask  if  it  is  in  order 
to  adjoarn  the  Senate  when  it  is  pronouncing 
judsment?    It  has  already  decided  npon  on* 

of  t  IM>  ftPtldfiA. 

The  CHIEF  JUSTICE,  Tbe  precedents 
seem  to  be,  except  in  one  case,  and  that  is  the 
case  of  Humphreys,  that  the  announcement 
be  not  made  by  the  presidingofficer  until  after 
the  vote  has  been  taken  on  all  the  articles. 
The  Chair  will,  however,  take  the  direction  of 
tbe  Senate,  If  they  desire  the  announcement 
of  the  vote  which  has  been  taken  to  be  now 
made  he  wiill  make  it. 

Mr.  SHERMAN.  That  announcement  bad 
better  be  made.  The  yeas  and  nays  shonld  be 
read  over  first,  however. 

Mr.  JOHNSON.  There  may  be  some  mis* 
take  in  the  count. 

The  CHIEF  JUSTICE.  The  Secretuywili 
taMl  tlM  list,  if  there  b«  no  el^jeotion. 
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Mr.  DJEIAKB.  I  rise  to  a  question  of  order, 
that  a  motion  to  adjonm  is  pending,  and  that 
tl'.ut  motion  takes  prucedeuce  of  uU  other 
things. 

Mr.  HUNDRICKS.  I  anggest,  sir,  as  a 
modification  well  known  of  that  rule,  that  a 
moUoQ  to  adjourn  cannot  be  made  pending  the 
taking  of  a  vote.  The  TOte  is  not  completed 
until  it  is  annonnced.  It  is  not  in  order  pend- 
ing the  call  of  tiie  roll,  and  that  is  not  com- 
pleted until  the  result  is  announced. 

'l"he  CHIEF  JUSTICE.  The  Chair  stated 
that  if  such  was  the  desire  of  the  Senate  the 
rote  would  be  mDoanead,  and  no  objection 
was  heard  to  that  course. 

Mr.  DOOLITTLE.  On  ike  qn<»tioa  of 
order,  I  sabmit  that  a  motion  to  acyoum  to 
•ome  other  day  is  not  a  priviteged  motion. 

Mr.  JOUMtiON.  I  move,  Mr.  Chief  Ja>- 
tice,  that  the  rote  be  annonnced.  That  is  ia 
order,  certainly. 

The  CHIKK  JUSTICE.  If  there  be  no 
•mecliob,  the  vote  on  the  eleventh  article  will 
be  announced. 

The  Chief  Clerk  read  the  list  of  those 
voting  "Guilty"  and  "Not  guilty,"  respect- 
ively, as  follows : 

GUILTY— MoBua.    Antbonr.    Cameron,   Oattcil, 

glmndier^  Cole,  Confclinr,  Conaeas,  CorbeU,  Oracia, 
ruko,  bdmuads,  ferry.  Freliugbaysen,  Harlan. 
Uoward,  Uonre,  Morgan,  Morrill  of  Maine,  Morrill 
of  Vermont,  Mortoa.  Nye,  PatMnon  of  New  Uuup- 
■liiro,  Puuero]\  Ramawr,  8benn»n,  Sprasa*,  Suw- 
»rt.  Suinncr.  Thayer,  Tipton,  Wade.  Willey,  Wil- 
liams, Wilson,  jnd  Yates— 35. 

NCrr  OUILTY-Meun. Bayard,  Boekalew,  Darii, 
Dixon;  Duulittle.  Fossenden,  FowleoN  Orimee,  Uen- 
denoa,  Ueodrielu,  Johnioa,  HcCireery.  Norton, 
rattereon  of  Tennoasee,  Ko!(s,  Saulsbary,  TrambuU. 
Van  Winkle,  and  Tiokeir-19. 

The  CHIEF  JUSTICE.  Upon  this  article 
Uiirty-five  Senators  vote  "Guilty,"  and  nine- 
teen Senators  vote  "  Not  guilty."  Two  thirds 
not  having  pronounced  guilty,  the  President 
is,  therefore,  aoquitted  npon  this  article. 

Mr.  CAMBRON.  Now,  Mr.  President,  I 
renew  the  motion  that  the  Senate  adjourn  until 
Tuesday,  the  26th  instant. 

The  CHIEF  J  USTICE.  That  ia  the  pend- 
ing motion. 

Mr.  HENDRICKS.  I  ask  what  is  the 
motion  ? 

The  CHIEF  JUSTICE.  The  motion  is  that 
the  Senate,  sitting  as  a  coart  of  im{>eacbment, 
adjourn  to  meet  at  twelve  o'clock  on  Tuesday, 
the  28th  instant 

Mr.  HENDRICKS.  Then,  Mr.  President, 
I  submit,  as  a  question  of  order,  that  the  Sen- 
ate is  now  executing  an  order  already  made, 
which  is  in  the  nature  and  has  the  effect  of 
the  previous  onestion,  and  therefore  a  motion 
to  adjourn  otherwise  than  simpir  to  •djonm 
at  once  is  not  in  order. 

The  CHIEF  JDSTICB.  A  motion  that  when 
the  Senate  adjourus  it  actjoom  to  meet  at  a  cer- 
tain day  could  not  now  be  estertained,  be- 
eanse  the  Senate  is  ia  process  of  executing  an 
order.  A  motion  to  adjourn  to  a  certain  day 
seems  to  the  Chair  to  come  nnder  the  same 
rnie.  He  will,  therefore,  decide  the  motion 
not  to  be  in  order. 

Mr.  CONNfiSS.  Mr.  President,  from  that 
decision  of  the  Chair  I  appeaL 

The  CHIEF  JUSTICE.  The  Chief  Justice 
decides  that  a  motion  to  adjourn  to  a  day  cer- 
tain is  within  the  principle  of  a  motion  that 
when  the  Senate  adjourns  it  adjourn  to  meet 
upon  a  certain  day,  and  that  this  motion  is  not 
in  order  pending  the  ezecntion  of  the  order 
Already  made  bv  the  Senate.  That  the  Senate 
mav  nnderstand  the  groand  of  Uie  decision  he 
will  direct  the  Clerk  to  read  the  order  under 
which  the  Senate  is  now  acting. 

The  Chief  Clerk  read  as  follows : 

Ordtnd.  That  the  Senate  now  proceed  to  vote  apoa 
the  articlee,  oooordins  to  the  rulei  of  the  Senate. 

Mr.  CONKLING.  I  rise  for  information 
from  the  Chair.  Is  the  order  jnst  read  by  the 
Secretary  the  order  adopted  this  morning  on 
the  motion  of  the  Senator  from  Vermont,  [Mr. 
Edmukds  ?] 

The  CHIEF  JUSTICE.  It  is.  From  the 
tuUncof  the  Chief  Justice  an  appeal  is  taken  to 
thoSeuata.  Seoatota,  you  who  agree  to  snatMa 


the  ruling  of  the  Chair  will  say  ay,  those  of  the 
contrary  opinion  will  say  no 

Mr.  CONNESS.  Upon  tbalqucstion  I  call 
for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  £4,  nays  80 ;  as  follows  : 

YKAS— Means.  Antbony,  Bayard,  Buekalew.Conk- 
ling.  Davit.  Dixon,  DoolitUe.  Ferry,  Feascndeo,  Fow- 
ler, Grimea,  Uendcraon,  Hcndricka,  Jobnaon,  Mc- 


Croery,  Morgan,  Norton,  Patterson  of  Tcnneggoe, 
Ssalabiinr.  Sboriaan,  Tramball,  Von  WinkU,  Viofc- 
•i«.aod  Wmey-U. 

NAYS— Mcsara.  Cameron,  Cattoll,  Chandler,  Cole, 
Conness,  Corbett,  Crasin.  Drake,  Edmandu,  Frelins- 
buyaen,  Harlan,  Howard,  Uowe,  Morrill  of  Maine, 
Morrill  of  Vermont,  Morton,  Nye.  Pattenon  of  Now 
Hampshire,  Poiueroy,  Kamaey^Jtoaa,  Sprague,  Stew- 
art. Samner,  Tbayer.  Tipton,  Wade,  Williama,  Wil- 
son, and  Yates— ao. 

The  CHIEF  JUSTICE.  The  decision  of 
the  Choir  is  not  sustained ;  and  the  motion  of 
the  Senator  from  Oregon  is  in  order. 

Mr.  HENDERSON.  The  motion,  I  believe, 
is  to  adjourn  the  court  nntil  the  25th  instant. 
I  move  to  strike  ont  the  date  and  insert  "  Wed- 
nesday, the  Ist  day  of  July  next." 

The  CHIEF  JUSTICE.  The  question  is 
on  the  amendment  of  the  Senator  from  Mis- 
souri. 

Mr.  TRUMBULL  called  for  the  yeas  and 
nays,  and  they  were  ordered. 

The  CHIETF  J  USTICE.  Senators,  yon  who 
agree  that  "Tuesday,  the  26th  instant,"  shall 
be  stricken  out,  and  the  words  "  Wednesday, 
the  Ist  of  July,"  be  inserted,  will,  as  your 
names  are  called,  answer  yea ;  those  of  the 
contrary  opinion  nay. 

The  yeas  and  nays  being  taken,  resulted — 
yeas  30,  nays  84 ;  as  follows : 

YBAS— Mesara.  Bayard,  Baokalew,  Davis,  Dixon, 
Doolittle,  Fesaeoden,  Fowier,  Grimea,  Hendenoa. 
Uendrioka,  Jobnaon.  MeCreerjr.  Norton,  Patterson 
of  Tenneaaee,  Boaa,  Saulabnry,  XruBbolI,  Van  Win- 
kle. Vickera,  and  Willey-20. 

NAYS— MeeBr8.Anthony,Camen>n,Cattell,0hand- 
ler.  Cole.  Conkling,  Conneas,  Corbett. Cracin.  Drake, 
Edmuoda,  Ferry,  Frelingharaen,  Harlan,  Howard, 
Howe,  Morgan,  Morrill  of  Maine,  Morrill  of  Ver- 
mont, Morten,  Nye.  Patteraon  of  New  Hampshire, 
Pomeroy,  Ramaey,  Sherman,  Spracae,  Stewart,  Sum- 
ner, Tbwer,  lipton.  Wade,  WiUiams,  Wilson,  and 
Yates— 34. 

So  the  amendment  was  r^ected. 

The  CHIEF  JUSTICE.  The  question  recurs 
on  the  motion  submitted  by  the  Senator  from 
Oregon,  that  the  Senate,  sitting  as  a  court  of 
impeachment,  adjourn  until  Tuesday,  the  26lh 
instant.  • 

Mr.  McCREEBY.  Is  an  amendment  i« 
order  7 

The  CHIEF  JUSTICE.    It  is. 

Mr.  McCREERY.  I  move  to  nmendby  pro- 
viding that  when  the  Senate,  sitting  as  a  court 
of  impeachment,  adjourns  to-day,  it  adjourn 
without  day. 

The  CHIEF  JUSTICE.  The  Senator  from 
Kentucky  moves  to  strike  out  the  words  ' '  Tues- 
day, the  26lh  instant,"  and  insert  "without 
day." 

Mr.  McCREERY.  I  call  for  the  yeas  and 
nays  on  that  amendment. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — ^yeas.6,  nays  47;  as  follows: 

YEAS — Messrs.  Bayard,  Davis,  Dixon,  Doolittle, 
McCreery.  and  Vickers — 6. 

NAYS— Messrs.  Anthony,  Backalew. Cameron.  Cat- 
tell,  Chandler,  Colo.  Coiiklinjr,  Conness,  Corbett,  Gra- 
fin,  Drake,  Kdmunds,  Ferry,  Fesacnden,  i'owler, 
"rclinifbuyseii,  liarlau,  Henderson,  Hendricks.  How- 
ard, liowe.  Johnson.  Morgan.  Morrill  of  Alaino, 
Morrill  of  Vermont.  Morton,  Norton.  Nye.  Pjittor- 
^••li  of  X._-\T  IIiiiiii'--*hire.  l'iittL*r,-MTi  uC  Toiinc^see, 
Puiucroy,  ilnrnscy.  ILu:u>,  Saulsbur)',  iSherman, 
Spragne,  Stewart,  Smnn or,  Thayer,  Tipton.  Tram- 
ball.  Van  Winkle,  Wade.  WiUey,  WiUioma,  Wilson, 
and  Yates — 17. 

NOT  VOTING-Mr.  Grimea-l. 

So  the  amendment  was  rejected. 

Mr.  BUCKALEW.  Mr,  President,  I  move 
to  strike  out  the  date  named  and  insert ' '  Mon- 
day next." 

5?he  CHIEF  JUSTICE.  The  question  is  on 
the  amendment  of  the  Senator  from  Pennsyl- 
vania. 

The  amendment  was  rejected. 

The  CHIEF  JUSTICE.  The  question  re- 
curs on  the  motion  of  the  Senator  from  Oregon. 

Mr.  HENDRICKS.  Oo  that  I  ask  for  Um 
yeas  and  naipa. 


The  ye»8  and  nays  were  ordered. 

The  CHIEF  JUSTICE.  The  question  is  on 
the  motion  of  the  Senator  from  Oregon  for  an 
adjournment  of  the  Senate  sitting  as  a  aonrt 
of  impeachment  nntilTueaday,  the  20th instant. 

Mr,  CONKLING.  What  is  die  motion ;  that 
when  the  Senate  adjourns  to-day  it  adjourn  to 
that  time,  or  that  it  now  adjourn  until  that  time? 

The  CHIEF  JUSTICE.  That  the  Sen- 
ate, sitting  as  a  court  of  impeachment,  do  now 
a4Journ  until  Tuesday,  the  26th  instant. 

The  question  being  taken  by  yeas  and  niqn, 
resulted — yeas  32,  nays  21 )  as  follows : 

YEAS— Meaara.  Anthony,  Cameron,  (^ttell.  Ghaot- 
ler.  Cole,  Conness, Corbett.  Cragia,Drake.  Etlmand^ 
Frelinghuyacn,  Harlan,  Howard,  Howe,  Morrill  of 
Maine,  Morrill  of  Vermont,  Morton,  Nyo,  Pattersoa 
nfNew  H»upsbir<.  Pomeroy.  liamaey,  Roaa,  Smudc, 
Stewart,  Sumner,  Thayer,  Tipton.  Van  WiDkie,Wade, 
Williama,  Wilson,  and  Yatca— 31 

NAYS— Meaara.  Bayard,  Buekalew,  Coakliag,  Da>- 
via,  Dixoa.  Dc  otittle,  Farry,  Feaaeaden,  Fowler,  Hen- 
derson, Hondrieka,  Johnson,  McCreery,  Morgan, 
Norton,  Patterson  of  Tennessee,  Boulsbory,  Bbermoa, 
Trnmboll.  Viekera.  and  Willey— 21. 

NOT  VOTINU-Mr.  Orimes-1. 

The  CHIEF  JUSTICE.  On  this  qoestioB 
the  yeas  are  32  and  the  nays  are  21.  So  the 
Senate,  sitting  as  a  court  of  impeachment, 
stands  adjourned  until  Tuesday,  the  36th  in- 
stant at  twelve  o'clock. 


TmtSBAT,  Ma^  26, 1868. 

The  Chief  Justice  of  the  United  SUtes  took 
the  chair  at  twelve  o'clock  m. 

The  usual  proclamation  was  made  l^  the 
Sergeaa  t- at- Anns. 

Messrs.  Btanbery,  Evarts,  and  Nelson,  of 
counsel  for  the  respondent,  appeared  in  their 


Mr.   WILLIAMS.     I  oflsr   the  felWwiag 

order. 
The  CHIEF  JUSTICE.    TheSeoMtaiywiU 

read  the  order. 
The  Chief  Clerk  read  as  follows: 
Rttohei,  Tbat  the  resolnMon  Heretofore  adopted 

aa  to  theorder  of  reading  and  vottog  apoa  the  ortaaiai 

of  impeachment  be  raaoiuded. 

Mr.  SUMNER.     Mr.  President 

Mr.  JOHNSON.    Is  that  debatable? 

The  CHIEF  JUSTICE.  It  U  not  debat- 
able. 

Mr.  SUMNER.  I  do  not  wish  to  debate) 
but  I  would  like  to  have  it  ameaded  so  that  it 
may  operate  from  this  day.  For  instance, 
leave  to  file  opinions  goes  on  for  two  days  from 
the  vote. 

The  CHIEF  JUSTICE.  The  Senatorfrom 
Massachusetts  can  move  aa  amendment,  but 
it  is  not  debatable.  The  question  is  ob  the 
adoption  of  the  rest^tion. 

Mr.  SUMNER.  I  should  like  to  have  it 
Bead  again,  for  I  ouiy  have  misunderstood  it. 

The  Chief  Clerk  read  as  follows  s 

Bfolved,  That  the  raaolatieo  heretoCara  adep(<4 
■a  to  the  order  of  reading  and  voting  upoa  tha  arti- 
olea  of  impeachment  bo  rescinded. 

Mr.  SUMNER.  That  is  a  different  order 
from  what  I  supposed. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  do 
not  rise  to  debate  it,  but  merely  to  ask  the 
mover  what  will  be  the  effect  of  the  adoptiot 
of  that  order? 

The  CHIEF  JUSTICE.  Explanation  im- 
plies debate.    It  is  not  in  order. 

Mr.  TRUMBULL.  Mr.  President,  I  shonld 
like  to  hear  the  resolution  read  which  is  to  be 
rescinded. 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
read  the  order  heretofore  adopted  by  the  S«Mte. 

Mr.  POMEROY.  I  think  the  proceedings 
of  the  last  day  should  be  read  first  \  then  we 
shall  know  what  the  order  is  that  is  to  be  re- 
scinded, and  we  can  proceed  to  vote  intelli- 
gently, I  move  that  we  have  the  proceedings 
read. 

The  CHIEF  JUSTICE.  The  Chief  Jnstioa 
thinks  the  first  business  in  order  is  to  notify 
the  Hoase  of  Representatives  that  the  Senatf 
is  ready  to  receive  them  at  its  bar.  After  that 
has  been  done  the  course  has  been  to  read  tha 
Journal  of  the  proceedings,  and  then  the  regu- 
lar bnsiness  of  Um  fiaaattwill  be  ia  ordar.  Ko 
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objection  having  been  made  to  entert«iniogtlio 
order  proposed  by  the  Senator  from  Oregon,  the 
Chief  Justice  gobmitted  it  to  the  Senate. 

Mr.  JOHNSON.    I  object. 

Mr.  EDMUNDS.  I  move  that  the  Honse 
of  RepreBentatives  be  notified  that  the  Senate 
is  ready  to  receive  them. 

The  motion  wu  agreed  to. 

The  CHIEF  JU8T10B.  The  Serge«ntirtK 
Arms  will  notify  the  Honse  of  RepreseiitatiTes. 

The  Sergeant-at-Arms  presently  appeared 
at  the  bar  and  announced  the  Manners  of  im- 
peaohment  on  the  part  of  the  House  of  Repre- 
aentatives. 

The  CHIEF  JUSTICE.  The  Managen  wiU 
take  their  seats  within  the  bar. 

The  Managers  toolc  the  seats  provided  fix 
them. 

_  The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by  Mr.  E.  B.  Washbobnb,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  next  appeared  and  were  conducted 
to  the  seats  orovided  for  them. 

The  CHIEF  JUSTICE.  The  Se«retaiy  wiD 
Nad  the  Journal  of  the  last  day's  prooeeaiogs. 

The  Chief  Clerk  read  th»  Joamal  of  Uie 
proceedings  of  the  Senate,  sitting  for  the  trial 
of  the  impeachment,  of  SaUrday,  tk«  16th  in- 
stants 

Mr.  JOHNSON.  Mr.  Chief  Jastice,  there 
is  an  omission,  I  think,  in  the  Journal.  It  is 
not  stated  that  Mr.  Stanbery,  who  is  one  of' 
tile  counsel  for  the  President,  was  pl^psent  on 
the  occasion  of  the  proceecUnoB  just  read.  I 
move  that  the  omisaioD  be  snpplied.  We  know 
he  was  present. 

The  CHIEF  JUSTICE.  That  statement  is 
made  in  the  Joamal  as  it  stands.  There  was 
sn  omission  in  the  reading.  The  Secretary 
will  now  read  the  order  submitted  by  the  Sen- 
ator from  Oregon. 

The  Chief  Clerk  read  Mr.  WnxuMs's  reso- 
lution, as  follows: 

RetobMdt  That  the  reaolatlon  heretofore  adopted 
an  to  the  ordw  of  ceadint  foA  vntias  upon  the  arti- 
cles of  impeachment  be  xeeeinded. 

Mr.  BUCKALBW.  Mr.  President,  if  it  re- 
quires unanimous  consent  to  change  the  rule 
in  the  manner  proposed,  I  object. 

The  CHIEF  J  U8TICB.  The  Chief  Justice 
is  under  the  impression  that  it  changes  the 
rule,  and  he  will  stole  the  eaae  to  the  Senate, 
in  order  that  the  Senate  may  correct  him  if  he 
i*  wrong.  The  twenty-seoond  rale  of  the  Sea- 
ate  provides  that — 

"  On  the  final  qnoation,  whether  the  impMOhment 
Is  sustained,  the  ress  and  nays  shall  be  taken  on 
each  article  of  impeachment  separately." 

That  necessarily  implies  that  they  be  taken 
in  their  order  unlesa  it  is  otherwise  prescribed 
hf  the  Senate.  Suhaequently  the  framing  of 
ft  qnestioa  to  be  addressed  to  the  Senators  was 
leil  to  the  Chief  Justice*  and  he  stated  the 
views  w&ioh  seemed  to  him  proper  to  be  ob- 
served, la  the  coarse  of  that  statement  he 
Mtid  that  "he  will  direct  the  Secretary  to  read 
the  articles  suooessiveiy,  and  after  the  reading 
of  each  article  will  put  the  question  ef  gniltj 
or  not  gmlly  to  each '  Senator,  rising  in  his 
^ace,  in  the  form  used  in  the  eaae  m  Judge 
tShaae,"  and  then  stated  the  form. 

After  the  statement  was  made^- 

"Mr.  Sdxnsb  submitted  the  foliewinr  enter; 
whioh  was  aonsidered  br  ananiiaaas  ««n*mit<  nxi 
acreed  to: 

Oroerwi,  That  the  qnestions  bo  pat  lU  proposed  by 
the  preeidiBg  officer  of  the  Senate,  and  eaoh  Sena- 
tor shall  rise  in  his  place  and  answer eutUr  or  not 
not  guilty,  only." 

That  was  the  order  under  whieh  the  Senate 
was  kcting  until  on  the  16th  ef  May  the  Sen- 
ate adopted  the  following  order  moved  bjr 
the  Senator  from  Oregon,  [Mr.  Willluu:] 

**  Ordared,  That  the  Chief  Jnslioe,  id  directlnc  the 
Secretary  to  read  the  sereral  artioliv)  of  impea,eb- 
ment,  shall  direct  him  to  read  tho  eleventh  article 
first,  and  the  question  shall  then  bo  taken  on  that 
article,  and  thereafter  the  other  ten  aiceessivety  as 
they  ttand." 

This  order  changing  the  mle  was  in  order  on 
the  16th  of  May,  having  been  moved  gome  days 
Wore,    ftabseqaeotly,  after  the  Houee  had 


been  notified  that  the  Senate  was  ready  to  re- 
ceive them,  the  Senator  from  Vermont  [Mr. 
SDMiniDs]  moved-r- 

"  ThatthoSonot*  do  now  vtoottA  to  vote  upon  the 
articles  aocordinc  to  the  order  of  the  Senatejost 
adopted." 

The  Senate  proceeded  to  vote  upon  the 
eleventh  article,  and  after  that  adjourned  until 
to-day.  The  present  motion  is  to  change  the 
whole  of  these  orders,  for  changing  only  the 
order  of  the  IGth  will  not  reach  the  effect  in- 
tended. It  must  change,  also,  t^e  order  adopted 
on  the  motion  of  the  Senator  from  Massachu- 
setts, [Mr.  Sumner,]  and  also,  as  the  Chief 
Justice  conceives,  the  rule.  He  is  of  opinion, 
therefore,  that  a  single  objection  will  take  it 
over  this  day,  but  will  sabmit  the  question 
directly  to  the  Senate  without  undertaking  to 
decide  it,  as  it  is  a  matter  which  relates  espe- 
cially to  the  presentorder  of  business.  [Puttiiig 
the  question.]  Senators,  you  who  are  of  the 
opinion  that  the  motion  of  tho  Senator  from 
Cnregon  is  now  in  order  will  say  ax ;  those  of 
the  contrary  opinion  no.  The  noes  appear  to 
have  it. 

Mr.  DRAKE  called  for  a  division. 

Mr.  HENDERSON  called  for  the  yeas  and 
nays,  and  they  were  ordered ;  and  being  taken, 
resulted — yefis  29,  nays  25  ;  as  follows : 

TEAS— Messrs.  Chmeren.  Cattell,  Chandler.  Cele, 
CpnUios.  ConDcis,  Oraon,  Drake.  Frelinshoysen, 
Harlan,  lloward,  Howe,  Bforsan,  Morrill  orMftine, 


Morton.  Nye.  Pomeroy,  Ramsey,  Koes,  She^rmao, 

Wmps 


■e,  Stawsrt,  Sapiner.  ThKyer«  lipten.  Wodej 
,  Wilson..  aodYatM-29. 


riUiams,  Wilson,  and  lateg— 2S*. 

NAT8---M*9!in!  Anthony.  Bayard,  Bnekalc*.  Cor- 
bett,  Davis,  Dlzon,  Doolittle,  Edmandt.  Ferry,  Fe«- 
8«nd«n.Fowler,anm««,ileB,derson,UendriekB,  John- 
son. McCreery.  Morrill  of  Vermont,  Nott^.  Patter- 
son of  New  Hampshire,  Patterjon  of  Tennessee, 
Saslabarr,  TmoibvU,  Van  Winkle,  Viekeis,  and 
WiUey-2i 

The  CHIEF  JUSTICE.  The  Senate  de- 
cides that  the  resolution  of  the  Senatoir  from 
OrMon  is  now  in  order.  The  Seoistary  «sU 
read  the  resolution. 

The  Chief  Clerk  read  as  follows : 

Raohed,  That  the  resoltitlon  herelbfcre  adopted 
as  to  theorder  of  reading  and  voting  npon  the  artioies 
of  impeachment  be  rescindod. 

Mr.  OONKLING.  I  offer  the  following  as 
a  substitute  for  the  pending  order. 

The  CHIEF  JUSTICE.  The  Secretary  wil! 
read  the  amendment  of  the  Senator  from  New 
York. 

The  Chief  Clerk  read  as  follows : 

Strike  ont  all  after  the  word  "  Resolved."  and 
ingert : 

That  the  Senate,  sitttng  for  the  trial  of  Andrew 
Johnson,  PresidentofthelTnited  States,  willnow  pro- 
ceed, in  manner  preaoribed  by  tbe  rules  in  that  be- 
half, to  vote  npon  the renaiDingartielesof  impeach- 
ment. 

Mr.  TRUMBULL  c^led  for  the  yeaa  and 
nays  on  the  amendment,  and  they  were  ordered ; 
and  being  taken  lesalted — yeas  26>  nqys  38 ; 
as  follows: 

YEA.S— Messrs. Bayard,  ]3uckal«W,0ole.0(»fcBsak 
D;ivis,  l>i.xon,  Doolittle,  Ferry,  Fessenden.  Fowler, 
ftrimes,  llrnderson.  Ilendriek?.  Johnson,  McCreery, 
MiirKan,  Morrill  of  Vermont,  Morton,  Norton,  Pat- 
terson of  New  Hiiuipahire,  Pfttterson  of  IcBaeeaee, 
^luilfibury.  I'rumbull,  Van   Winkle,  Vlokera,   and 


§1' 

WiMey — 26. 

NAYS— -Messrs.  Anthony,  Cnmeron.Cattell.Chand- 
ler,  Conness,  Corbett.CraKin,  Drake,  Edmunds,  Fre- 
HjiKlmysen.Iiiirliin.lIowiiril.IIowo.Morrlllof  Mainsk 
N.ve.  I'oincroy,  Kumsey,  Koss,  Sherman.  S{>ragBe, 
atowiirt,  Sumner,  Thayer,  Tipliin,  Wade,  nilliamst 
Wilson,  and  Yates— 28. 

So  the  amendment  was  rejected. 

The  CHIEF  JUSTICE.  The  question  recurs 
on  the  resolution  proposed  by  theSsaatot  from 
Or^on. 

tU.  WILLIAMS.  I  suggest  an  amendment 
to  the  phraseoloey  of  that  resolution  so  as  to 
refer  to  the  rules  a»  well  as  tbe  resolution 
heretofore  adopted. 

The  CHIEF  JUSTICE.  The  Senator  will 
reach  his  ofagect  by  saying  "Theseveral  orders 
heretofore  adopted." 

Mr.  WILLIAMS.  Verywell;  let  that  phrase- 
ology be  adopted. 

The  CHIEF  JUSTICE.  The  Secretair  wiU 
read  the  resolution,  as  modified.. 

The  Chief  Clerk  read  as  follows: 
Setohal,  That  theseveral  ordersheretofbro adopted 
as  to  the  order  of  reading  and  voting  npon  the  arti- 
stes of  iapBSehwient  b*  teioladed. 


Mr.  TRUMBULL.  Mr.  President,  I  wish 
to  inquire  whether  it  is  in  order  to  rescind  as 
order  partly  ezecnted.  What  would  be  the 
effect  of  it  7  It  seems  to  me  nut  to  be  in  order 
to  rescind  aa  order  which  boa  been  partly  exe- 
CBted. 

The  CHIEF  JUSTICE.  If  the  Senator 
from  Illinois  makes  that  question  of  order,  tba 
Chief  Justice  will  submit  it  to  the  Senate. 

Mr.  TRUMBULL.  I  make  that  questioor 
that  you  cannot  rescind  an  order  that  is  partly 
executed.  We  have  voted  under  tliat  order. 
It  might  be  rescinded  as  to  what  remaius  nn- 
executed;  but  the  effect  of  reaciuiUog  an  ordet 
would  be  a  reconsideration. 

Mr.  CONNKSS.  Mr.  Presidaat,  I  object  to 
discussion  of  tliis  subject. 

Tbe  CHIEF  JUSTICE.  No  debate  is  in 
order. 

Mr.  CONNESS.  I  sapposed  the  Senate  had 
already  decided  that  this  reeolvtion  was  Ok 
order. 

Mr.  DOOLITTLE.  Mr.  Chief  JusUce, 
whatevw  nugkt  have  boMi  the  roling  on  the 
order  as  it  stood * 

Tbe  CHIEF  JUSTICE.  No  debate  is  ^n 
order. 

Mr.  DOOLITTI.^.  This  proposition  I  ob- 
ject to  as  out  of  order.  On  its  face  it  proposes 
to  change  tbe  rules  of  the  Senate. 

Mr.  THAYER.     I  call  the  Senator  to  order. 

The  CHIEF  JUSTICE.  Tbe  Senator  eaik- 
not  debate  the  auestioa* 

Mr.  DOOLITTLE.  I  olgact  to  the  iiropoai* 
tion  as  out  of  order. 

Mr.  CONKLINO.  That  has  been  dona 
already. 

The  CHIEF  JUSTICE.  That  has  been  done. 

Mr.  DOOLITTLE.  If  the  Chief  Justica 
will  allow  me  to  say,  not  in  its  present  form« 

Mr.  SPRAGU&..  Tbe  Senator  is  out  of 
order.   • 

Mr.  DOOLITTLE.  I  o^jeat  that  this  teso> 
lotion  is  out  of  order. 

TheCHIEF  JUSTICE.  The  Senator  is  out 
of  order. 

Mr.  DOOLITTLE.  I  object  to  tbe  resekf 
tion. 

Tbe  CHIEF  JUSTICE.  The  Senator  from 
Illinois  [Mr.  Trumbull]  ottjeots  that  tbe  order 
p^posed  b^  tbe  Senator  from  Oregon  [Mr« 
WiLUAXs]  M  not  in  order,  because  it  rescinda 
an  order  whieh  is  alieady  in  process  of  execu- 
tion. 

Mr.  TRUMBULL.  Which  has  been  already 
partly  executed. 

The  CHIEF  JUSTICE.  And  that  queetio* 
the  Chief  Justioe  will  sabmit  to  the  Senate  as 
a  question  of  order. 

Mr.  EDMUNDS.  Mr.  President,  I  move 
that  the  Senate  withdraw  for  consultation  on 
this  question. 

Several  SeSatMS.    No,  bo. 
,  The  CHIEF  JUSTICE.    The  Senator  from 
Vermont  moves  that  the  Senate  do  now  with* 
draw  fbr  consultation. 

The  motion  was  not  agreed  to. 

Mn  MORRILL,  of  Maine.  Will  the  Chair 
enteirtain  a  motion  at  this  time? 

The  CHIEF  JUSTICE.  The  objection  of  th» 
Senator  from  Illinois  is  not  vet  disposed  of. 

Mr.  TRUMBULL.  Mr.  President,  I  deure 
to  put  it  upon  two  grounds:  one  that  it  is 
partly  executed 

Mr.  CONNESS.    I  object. 

Mr.  TRUMBULL.  I  take  it  that  it  is  in 
order  to  state  toy  question  of  order. 

The  CHIEF  JUSTICE.  The  S^ator  can 
State  hisqaestion  of  oi^eT.   ■ 

Mr.  TRUMBfULL.  My  objection  is  two- 
fold ;  first,  that  it  is  oaf  of  order  to  undertake 
to  rescind  an  order  partly  executed ;  and  sec- 
ondly, that  it  is  a  violation  of  the  rule  which 
requires  one  day's  notice  to  change  a  rale,  and 
it  expressly  now  proposes  to  change  a  rule. 

Tbe  CHIEF  JUSTICE.  Senators,  you  who 
are  of  opinion  that  tbe  point  of  order  made  by 
(he  Senator  from  Illinois  should  be  sustained 
will  say  ay ;  those  of  the  contrary  opinion,  no. 
[Putting  the  question.]  The  noes  appear  to 
have  it. 
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Mr.  TB&MfiULL.  I  aak  for  the  yeu  aad 
Bays. 

Th«  yeM  and  nvfa  were  ordered. 

The  CHIEF  JUSTICE.  The  Senator  from 
Illinois  makes  the  point  of  order  that  the  res- 
oIntioR  moved  by  the  Senator  from  Ore^n  is 
not  now  in  order  for  consideration,  because  it 
relates  to  an  order  partly  executed,  and  be- 
cause— will  the  Senator  oblige  the  Chair  by 
stating  his  other  reason  7 

Mr.  CONNESS.  I  object  to  two  pointa  of 
order  at  a  time.     One  will  be  sufficient. 

The  CHIEF  JUSTICE.  Will  the  Senator 
from  Illinois  be  kind  enough  to  state  his  other 
reason? 

Mr.  TRUMBULL.  My  other  reason  is  that, 
as  now  amended,  the  resolution  proposes  to 
efasnge  a  standing  rule  of  the  Senate,  which 
cannot  be  done  irichont  a  day's  notice. 

The  CHIEF  JUSTICE.  Senators,  yon  who 
are  of  opinion  that  the  point  of  order  should 
be  sustained  as  stated  will  answer  yea ;  those 
of  the  contrery  opinion  nay. 

The  Chief  Clerk  proceeded  te  call  the  roll, 
'and  having  concluded  the  call — 

Mr.  CONKLINO,  (who  had  Toted  yea.j 
Mr.  President,  I  rise  to  a  question  of  order,  if 
that  be  the  proper  form.  1  think  I  voted  my- 
self under  a  misapprehension,  and  I  understand 
other  Senators  have  done  so.  Will  the  Chief 
Jnstice  be  kind  enough  to  restate  the  question 
in  the  form  in  which  it  was  put?  I  nnoeretand 
from  other  Senators  that  the  question  pro- 
pounded was  in  this  form :  those  in  favor  of 
sustaining  the  point  of  order  will  vote  yea,  I 
had  supposed  that  the  question  was  as  put  be- 
fore :  those  deeming  the  proposition  in  order 
will  say  yea ;  and  Ivoted  amrmatively,  mean- 
ing to  vote  against  the  point  raised  by  the  Sen- 
ator from  Illinois,  but  I  am  told  that  the  effect 
of  the  record  is  to  make  rae  vote  in  favor  of 
the  point  of  order.  I  want  to  know  What  the 
form  of  the  question  was,  if  the  Chair  will  be 
kind  enough  to  state  it. 

The  CHIEF  J  USTICB.  The  Chief  Justice 
stated  the  question  in  the  form  supposed  by  the 
Senator  from  New  York,  that  those  who  voted 
to  sustain  the  point  of  order  made  by  the  Sen- 
ator from  Illinois  would  say  yea;  those  of  the 
contrary  opinion  nay.  If  there  be  a  misun- 
derstanding the  qnestion  will  be  again  snb- 
mitted  to  the  Senate.     ["Not"  "Not"] 

Mr.  CONKLING.  Ibegto  change  my  vote, 
if  that  is  the  form.  I  voted  under  an  entire 
misapprehension.     I  rote  nay. 

The  result  was  announced — yeas  24,  nays 
80 ;  a«  follows : 

YBAB— Menrs.  Anthonr  .Bayard,  Backalew,DaT<s, 
Sizon.Doolittle.Edmandg^Ferry.Fenenden.Fowler, 

griiBM,  UmdarsoB,  Hendneks.  Jobnion.  HeCrMry, 
[orcao,  Morrill  of  Vermont,  NortoiijPatterson  of 
TannessM,  Saulsbnrr,  Trombull,  Van  Winkle,  Vick- 
em.  and  Willey— 24. 

KAYS— Menrg.  Camwron,  Oattell.  Ohaadler,  Cele, 
Conklinc,  Conne»,  CorbeU,  Cracin,  Draka,  Frsling- 
bnyaen,  Harlan.  Howatd,  Howe,  Morrill  of  Mwlnb, 
Morton.  Nye.  Pattanon  ef  New  Hampihlre,  Pom- 
«roy.  Ramsey,  Ron,  Sherman.  Spracna.  Stewart, 
Samoer,  Thayer,  Tipton,  Wade,  WilUama.  Wilson, 
and  YatJ-30. 

So  the  point  of  order  was  not  sustained.       ^ 

Mr.  MORRILL,  of  Maine.  Mr.  President, 
I  rise  to  inquire  whether  the  Chair  will  enter- 
tain a  motion  at  the  present  time? 

The  CHIEF  JUSTICE.  Any  motion  to 
amend  this  resolution.  The  question  now  is 
on  the  resolution  offered  by  the  Senator  from 
Orq^n.  Any  motion  to  amend  that  resolu- 
tion is  in  order,  or  a  motion  to  postpone  it  is 
in  order. 

Mr.  MORRILL,  of  Maine.  I  move  that  the 
Senate  sitting  to  try  the  impeachment  of 
Andrew  Johnson,  President  of  the  United 
States,  do  now  adjourn,  to  the  23d  day  of  June 
next  at  twelve  o'clock,  and  on  that  question  I 
demand  the  yeas  and  nays. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
has  heretofore  ruled  that  that  motion  was  not 
in  order,  but  be  was  not  sustained  by  the  Sen- 
ate. Ha  will  now  submit  the  question  whether 
this  motion  is  in  order  directly  to  the  Senate. 
Senators,  you  who  are  of  opinion  that  the 
motion  of  the  Senator  from  Maine,  that  the 


Senate  do  now  adjoam  until  the  28d  day  of 
June 

Mr.  CONNESS.  Mr.  Preaidetit,  I  rise  to 
inquire  of  the  Chair  whether  a  ruling  made  by 
the  Senate  upon  a  given  point  does  not  stand 
as  the  rule  of  the  Senate  until  the  Senate  re- 
verses it? 

The  CHIEF  JUSTICE.  Undoubtedly;  but 
the  Chief  Justice  cannot  nndertake  to_  say 
how  soon  the  Senate  may  reverse  its  rulings. 
Senators,  you  who  are  of  opinion  that  the  mo- 
tion of  the  Senator  from  Maine,  that  the  Sen- 
ate do  now  adjourn  until  the  2Sd  day  of  Jnne, 
is  in  order,  will  say  ay ;  those  of  the  contrary 
opinion,  no.  [Putting  the  question.]  The 
ayes  appear  to  nave  it. 

Mr.  HENDERSON  called  for  the  yeas  and 
nays,  and  they  were  ordered ;  and  being  taken, 
resulted — yeas  85,  nays  18  ;  as  follows  : 

YEAS— Messrs.  Anthony.Cameron.CattBlI,  Chand- 
ler, Colo.Conkling,  CoDnDm,  Corbett,  Unwin.  l>rake, 
BdiDands,  Ferry,  FrelinjcbuyaeD.  Harlan.  Uoward, 
Howe,  Morrill  ofMaine.  Morrill  of  Vermont,  Morton, 
Nye,  Patterson  of  New  Hampshire,  Pomeroy,  Ram- 
aey,  Kmn,  Shermaa,  SpraEue,  Stewart,  Sumner, 
Thayer,  Tipton,  Wade,  Willey,  Williams,  Wilson, 
and  Yates— 35. 

NAYS— Messrs.  Bayard,  Baokalew,  Davis,  Dizon, 
DoolitUe,  Feneaden,  Fowler,  Hendenon,  Hendrieks, 
Johnson,  MoCreeiy,  Uortan,  Norton.  Pattenoa  of 
Tennessee,  Saalsbury.  Trumbull,  Van  Winkle,  and 
Viokers— 18. 

NOT  VOTING— Mr.  Orimea-L 

So  the  Senate  decided  the  moUon  to  be  in 
order. 

Mr.  MORRILL,  of  Maine.  I  now  renew 
my  motion  that  the  Senate,  sitting  for  the  trial 
of  the  impeachment  of  Andrew  Johnson,  Pres- 
ident of  the  United  States,  adjourn  to  Tne^ay, 
the  23d  day  of  June,  at  twelve  o'clock. 

Mr.  FERRY  called  for  the  yeas  and  nays, 
and  they  were  ordered. 

Mr.  ROSS.  Mr.  President,  I  move  to  amend 
the  motion  by  striking  out  "the  28d  day  of 
Jane"  and  inserting  "the  1st  day  of  Sw- 
tember,"  and  on  that  amendment  I  ask  for 
the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  16,  nays  89;  as  follows: 


YEAS— Messrs.  Bayard,  Davis,  Dixon,  DooUUle, 

"     •      He    ■  '  ■  

aul 

and  Viokers— 15. 


Feasendon,  Fowler,  Henderson,'  Johnson,  MoGreery, 
Norton,  Ross.  Saulsbury,  Trumbull,  Van  Winkle, 


NAYS— Messrs.  Anthony,  Buekalow,  Cameron, 
Cattell,  Chandler.  Cole,  ConklioR,  Connees,  Corbett, 
Cnutin,  Drake,  Edmunds,  Ferry,  Frelinshaysen, 
Orimes,Harlan,Hendriok>,Howard,  Uowe,  Morcao, 
Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  JNye, 
Patterson  of  New  Hampshiro,  Patterson  of  Tennes- 
see, Pomeroy,  Ramsey,  Sherman,  Spragae,  Stewart. 
Sumner,  Thayer,  Tipton,  Wade,  WiUey,  Williams, 
Wilson,  and  Yatee--39. 

So  the  amendment  was  rejjected. 

The  CHIEF  JUSTICE.  The  question  re- 
cnrs  on  the  motion  of  the  Senator  irom  Maine, 
that  the  Senate  sitting  as  a  court  of  impeach- 
ment do  now  adjonm  nntil  Tuesday,  the  2gd 
day  of  June,  and  upon  that  question  the  yeas 
aad  nays  have  been  ordered. 

The  question  being  taken  by  yeas  and  nays, 
resulted — yeas  27,  nays  27  ;  as  t'oUows : 

YEAS— SI  ce.-rs.  Anthony. Ciimcrun.Cal  tell.  Chand- 
ler, Conncss,  Corbett.  Criigin.  Drake.  Harlan,  Howard, 
Howe,  Morrill  of  Maine,  iVye,  l*onieroy,  Ramsey, 
Ross,  Sherman,  Snrague,  Stewart,  Sumner,  Thayer, 
Tipton,  Wado,  Willey,  Williams,  Wilson,  and 
Yates— 27. 

NAYS— Mes!>rs.  Bayard.  Buckalew,  Cole,  Conklinc, 
Z>avis,  Dixon.  Doolittle,  Edmunds,  Ferry,  I'essendeB, 
Fowler,  Frelingliuysen.  Grime?,  lIenileri<on,  Hend- 
rick.s,  Jrihnson,  MeCreery,  Morgan,  Morrill  of  Ver- 
mont. Morton.  Norton,  Patterson  of  Now  Hampshire, 
Patterson  of  Tennessee,  Saulsbury,  Trumbull,  Van 
Winkle,  and  Vickors— 27. 

The  CHIEF  JUSTICE.  Upon  this  qnestion 
the  yeas  are  27  and  the  nays  are  27  ;  so  the 
motion  is  not  agreed  to. 

Mr.  WILLIAMS.  Mr.  President,  I  move 
that  the  Senate  proceed  to  vote  upon  the  second 
article  of  impeachment. 

The  CHIEF  JUSTICE.  The  Senator  from 
Oregon  moves  that  the  Senate  do  now  proceed 
to  vote  upon  the  second  article. 

Mr.  WILLIAMS.  I  withdraw  the  motion 
that  I  have  just  made  until  the  other  order  is 
adopted.  I  was  under  the  misapprehension 
that  it  had  been  adopted. 

The  CHIEF  JUSTICE.  The  question  re- 
curs on  the  resolution  already  8ubautt«d  by  the 


Senator  from  Oregon,  which  the  Clerk  viA 
again  read. 
The  Chief  Clerk  read  as  follows : 

Rnolvfd,  That  the  several  orders  heretofore 
adopted  as  to  the  order  of  reading  and  ruling  upon 
the  second  artiole  of  impeachment  b«  rescinded. 

The  resolution  was  agreed  to. 

Mr.  WILLIAMS.  Mr.  President,  I  now 
move  that  the  Senate  proceed  to  vote  upon  the 
second  article  of  impeachment. 

The  CHIEF  J  US TICE.  The  Senatorfrom 
Oregon  moves  that  the  Senate  now  proceed  to 
vote  apoa  the  second  article  of  impeachment. 

Mr.  TRUMBULL.  Is  that  in  order,  I  rise 
to  inquire  ? 

The  CHIEF  JUSTICE.  There  being  now 
no  order  relating  to  the  order  in  which  the 
articles  shall  be  taken,  the  Chief  Jnstice  thinks 
it  is  in  order.  Senators,  you  who  agree  to  the 
motion  proposed  by  the  Senator  from  Oregon, 
that  the  Senate  do  now  proceed  to  vote  upon 
the  second  article  of  impeachment,  will  say  av; 
those  of  the  contrary  opinion  no.  [  Putting  the 
question.]  The  ayes  appear  to  have  it.  The 
ayes  have  it,  and  the  motion  is  agreed  to. 

The  Chief  Justice  will  again  admonish 
strangers  and  citisens  in  the  gallettes  of  the 
neeessi^  of  observing  perfect  order  and  pro- 
found silence.  The  Clerk  will  now  read  the 
second  article  of  impeachment. 

The  Chief  Clerk  read  as  follows: 
Abtiole  IL 

That  on  the  said  tLni.  day  of  Febroaiy,  in  the  year 
of  oar  Lord  1868,  at  Washington,  in  the  District  of 
Coluaibia,  aaid  Andrew  Joknaon,  President  of  the 
United  States,  luuBind&l  of  the  bivh  duties  ef  his 
office,  of  his  oath  of  office,  and  in  violation  of  the 
Constitution  of  the  United  States,  and  contrary  to 
the  pfovMons  of  an  act  entitled  "  An  aet  recalstiDg 
tha  tenure  of  certain  civil  oScas,"  paasad  Monh  i, 
1867,  without  the  advice  and  consent  of  the  Sea- 
ate  of  the  ITntted  States,  said  Senate  then  atii 
ther*  beina  in  session,  and  witfaont  authority  of  law, 
did,  with  Intent  to  violate  the  Canalitatioa  of  Iba 
Untied  States,  and  the  actaforesaid,  issue  aad  ddirer 
to  one  Lorenzo  Thomaa  a  letter  of  authority  in  sub- 
stanoe  as  follows,  that  is  to  say : 

BxccuTivK  Miirsioir, 
WAanwo'TOiT.  D.  C  Fdbmarg  21,  IMS. 

Sia :  The  Hon.  Edwin  H.  Stanton  having  been  this 
day  removed  f^om  office  as  Seoretai^  far  the  Depart- 
ment of  War,  you  are  hereby  authorised  and  empow- 
ered to  act  as  Secretary  of  War  ad  tnteWai,  and  will 
immediately  enter  iMKni  the  discharge  at  the  datiaa 
(artaining  to  that  office. 

Mr.  Stanton  has  been  instructed  to  transfer  to  yes 
all  the  records,  books,  papers,  and  other  publie  prop- 
erty now  in  his  onitody  and  obarge. 

Reepeotfully  youn,  ANDREW  JOHNSON. 

ToBrevetM^orGleneralljoaEiiioTaoiiAS,  Aiitnt 
Omeral  Vnxttd  Stata  Army,  Watkuvtun,  D.  C. 

Then  and  there  being  no  vacancy  in  said  office  of 
Secretary  for  the  Department  of  War,  whereby  said 
Andrew  Johnson,  President  of  the  United  State^ 
did  then  and  there  oommit  and  was  gnilty  of  a  higa 
miademaaaor  in  effioe. 

The  name  of  each  Senator  was  called  in 
alphabetical  order  by  tiie  Chief  Clerk  ;  and  at 
he  rose  in  his  place  the  Chief  Jtistice  pro- 
pounded the  following  qnestion : 

Mr.  Senator ,  now  say  yon,  is  the  re- 

spondent,  Andrew  Johnson,  President  «f  the 
United  States,  guilty  or  not  ^ilty  of  a  high 
misdemeanor  as  chairged  in  this  article  of  im- 
peachment? 

The  call  of  the  roll  having  been  concluded, 

The  Senators  who  voted  "Onilty"  are: 
Messrs.  Antkoitt,  CAMsaoir,  Cattkll,  CaasD- 
LBB,  CoLK,  CoxKLiira,  Covrass,  CoKSErr, 
CsAaiN,  DoAJLE,  Edxchds,  Ferky,  Frkusg- 
BirraEK,  Hablan,  Howard,  Howe,  Moroax, 
MoBBiLL  of  Maine,  Morrill  of  Vermont, 
Morton,  Nye,  PATrsRSOx  of  New  Hampshire, 
PoMBROT,  Ramsey,  Shbrxait,  Spraodb,  Stew- 
art, SuuKER,  Thayer,  Tipto.v,Wade,'Willet, 
Williams,  Wilsok,  and  Yates — 36. 

The  Senators  who  voted  "Not  gnilty"  are: 
Messrs.  Batard,  Buckalew,  Davis,  Dtxov, 
Doolittle,  Fessindbit,  Fowler,  Orimbs, 
Henderson,  Hendeioes,  Jobvson,  HcCeeb- 
BT,  Norton,  Patterson  of  Tennessee,  Ross. 
Saulsbury,  Trcxbull,  Van  Wikkle,  and 
Viokers — 19. 

The  CHIEF  JUSTICE.  Thirty-are  Sena- 
tors have  prouoQoced  the<  respondent,  Andrew 
Johnson,  President  of  the  United  States, 
guilty ;  ninetaen  have  'pronotuioad  him  boI 
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^ilty.  Two  thirds  not  having  pronounced  him 
guilty,  he  stands  acquitted  upon  this  article. 

Mr.  WILLIAMS.  Mr.  President,  I  move 
that  the  Senate  now  proceed  to  vote  upon  the 
third  article. 

The  motion  was  agreed  to. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  third  article. 

The  Chief  Clerk  read  the  third  article  of 
impeachment,  aa  follows : 

ABTICLa  III. 
That  laid  Andrew  Jobnsoo,  Pretid«nt  of  th«  Uni- 
ted Statu,  OD  the  2l8t  day  of  February,  in  the  year 
of  our  Lord.  1868,  at  WashingtOB,  in  the  District  of 
Colambia,  did  commit,  and  waa  guilty  of  a  hiffh  mis- 
demeanor in  office,  in  this,  that,  witboat  authority 
of  law,  while  the  benate  of  the  Cnitod  States  waa 
then  and  there  in  session,  he  did  appoint  one  Lorenxo 
Thomas  to  b«  Secretary  for  the  Department  of  War 
ad  interim,  withont  the  advice  and  eonsant  of  the 
Senate,  and  with  intent  to  violate  the  Constitation 
of  the  United  States,  no  vaeanoy  baring  happened 
in  said  offlce  of  Seeretary  for  the  Department  of  War 
during  the  recess  of  the  Senate,  and  no  vacancy 
existing  in  said  oiOoe  at  the  time,  and  which  said 
appointment,  so  mode  by  said  Andrew  Johnson,  of 
said  Lorenio  Thomas,  is  in  snbstanoe  as  follows,  that 
is  to  say  : 

EXKCDTIVI  HaKSIOK, 

WASHiiroTOIf,  D.  C,  Fthruary  21, 1863. 
Bib:  The  Hon.  Edwin  H.  Stanton  having  been  this 
day  removed  from  ottce  as  Secretary  for  the  Depart- 
mentof  War,  you  are  herebyauthorised  and  empow- 
ered to  act  as  Seeretary  of  War  ad  interim,  and  will 
immediately  enter  upon  the  discharge  of  the  duties 
pertaining  to  that  oSce. 

Mr.  Stanton  has  been  instructed  to  transfer  to  yon 
all  the  records,  books,  papers,  and  other  public  prop- 
erty now  in  his  custody  and  eharge. 

Kespeetfhily  yours,  ANDREW  JOHNSON. 

To  Brevet  Major  Qeneral  IiOagxzo  Xbohas,  Adju- 
tant OtMral  United  Statet  Army,  WatkingUm,  JO.  C. 

The  roll  was  called  aa  before,  and  as  each 
Senator  rose  in  his  place  the  Chief  Justice 
propouaded  this  question : 

Mr.  Senator ,  how  say  yon,  is  the  re- 
spondent, Andrew  Johnson,  President  of  the 
United  States,  guilty  or  not  gailiy  of  a  high 
misdemeanor,  aa  charged  in  this  article  ?  . 

The  result  was  as  follows: 

Those  who  voted  "Gailty"  are:  Messrs. 
Anthont,  Cameroh,  Cattell,  Chandub, 
Cole,  Conklimo,  Conxess,  Cobbbtt,  Craoiit, 
Drake,  Edmunds,  Febrt,  Frelikobbtsbv, 
HARI.AN,  Howard,  Howe,  Moroak,  Morrill 
of  Maine,  Morrill  of  Vermont,  Mortov,  Nye, 
Pattersoit  of  New  Hampstiire,  Pomerot, 
Ramsey,  Sherman,  Spraoite,  Stewart,  Sum- 
hek,  Thaybk,  Tiptok,  Wade,  Willby,  Wil- 
UAM8,  WiLSOH,  and  Yates — 86. 


Those  who  voted  "Not  gailty"  are:  Messrs. 
Batabd,  Bucealew,  Davis,  Dixon,  Doout- 
tle,  Fes.senden,  Fowler,  GniMes,  Hen- 
derson, Hendricks,  Johnson,  McCrebry, 
Norton,  Patterson  of  Tennessee,  Ros.s, 
Sadlsbury,    Tbvmbull,  Yah  Winkle,    and 

The  CHIEF  JUSTICE.  Thirty-five  Sena- 
tors have  pronounced  Andrew  Johnson,  Presi- 
dent of  the  United  States,  guilty,  as  charged  in 
this  article ;  nineteen  have  pronounced  him  not 
guilty.  Two  thirds  not  having  pronounced  him 
gailty,  the  President  of  the  United  States  stands 
acquitted  upon  this  article. 

Mr.  WILLIAMS.  Mr.  President,  I  move 
that  the  Senate,  sitting  as  a  court  of  impeach- 
ment, do  now  adjourn  tine  die. 

Mr.  BUCKALBW.  I  ask  for  the  yeas  and 
nays  on  that  motion. 

The  yeas  and  nays  were  ordered  and  taken. 

The  roll  was  called,  and  the  resalt  was  as 
follows : 

l'E.\.S — Messrs.  Anthony,  Cameron.  Cattcll.  Chand- 
ler, Cole.  Cunklintf,  Corbeit.  Cragin,  Drake,  Kiltnunds, 
Ftrry,  Freliiiphuy^en.  Uurlftn,  Howard.  Mor(?an, 
Morrill  of  Maine.  Morrill  of  Vermont.  Morton.  Nye, 
Patterson  of  New  Hampshire,  Pouieroy.  Ramsey, 
Sherman.  Sprajcuc.  .Stewart.  Sumner.  Thayer.  Tipton, 
Vim  Winkle,  Wade,  Willey,  Williams,  Wilsou,  ana 
Yiitcs— 34. 

NAY.S— Messrs.  Bayard,  Buckalcw,  Davis.  Dixon, 
Dooliltle,  Fowler,  Henderson,  lleudricks.  Johnson, 
MeCrccry,  Norton,  Patterson  of  Tennessee,  HodS, 
Sautsburr.  Trumbull,  and  Vickers — Ifi. 

JJOT  v'OTINO  —  Messrs.  Connoss,  Fessendon, 
Grimes,  and  Howe— 4. 

The  CHIEF  JUSTICE.  Before  anooancing 
the  vote  the  Chief  Jnstice  will  remind  ibe  Sen- 
ate that  the  twenty-second  rule  provides  that 
if  "upon  any  of  the  articles  presented"  the 
impeachment  shall  not  "  be  sustained  by  the 
votes  of  two  thirds  of  the  members  present " 
a  judgment  of  acquittal  shall  be  entered. 

Several  Senators.     We  cannot  hear. 

The  CHIEF  JUSTICE.  The  Chief  Jnstice 
begs  leave  to  remind  the  Senate  that  the 
twenty-second  rule  provides  that  "  if  the  im- 
peachment shall  uot^  upon  any  of  the  articles 
presented,  be  sustained  by  the  votes  of  two 
thirds  of  the  members  present,  a  judgment  of 
acquittal  shall  be  entered." 

Mr.  DRAKE.  I  suggest,  Mr.  President, 
that  that  was  done  when  the  President  of  the 
Senate  declared  the  acquittal  upon  each 
article. 

The  CHIEF  JUSTICE.    That  is  not  the 


judgment  of  the  Senate ;  but  if  there  be  no 
objection,  the  judgment  will  be  entered  by  the 
Clerk. 

Mr.  HOWARD.    Not  at  all. 

Mr.  SUMNER.     Of  course  not. 

Several  Senators.    There  is  no  objection. 

Mr.  HOWARD.  Let  the  vote  on  adjourn- 
ment be  announced. 

Mr.  JOHNSON.  Judgment  must  be  entered. 

Mr.  SUMNER.  There  seems  to  be  a  miq- 
understanding  as  to  the  entry  which  it  is  pro- 
posed to  make  in  the  Journal. 

The  CHIEF  JUSTICE.  The  Clerk  will 
enter,  if  there  be  no  objection,  a  judgment 
according  to  the  rules — a  judgment  of  ac- 
quittal. 

Mr.  CONNESS.  I  simply  desire  to  say  to 
the  Chair  that  the  very  rule  which  has  been 
read  implies  a  vote  before  such  a  judgment 
can  be  entered  ;  and  unless  a  vote  be  taken  no 
such  judgment  can  be  entered  under  the  rule. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
spoke  of  those  articles  upon  which  the  vote 
has  been  taken.     The  rule  is  express. 

Mr.  CONNESS.  Certainly ;  judgment  must 
be  entered  on  them. 

Mr.  DRAKE.  I  would  suggest  to  the  Chair 
that  in  the  case  of  Judge  Peck  the  only  entry 
of  acquittal  was  the  declaration  by  the  presid- 
ing officer  that  he  was  acquitted. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
simply  follows  the  rules  which  have  been  or- 
duned  for  their  own  government  by  the  Senate. 
He  does  not  follow  a  precedent;  he  follows 
the  rule. 

Mr.  SUMNER.  Mr.  President,  as  I  under- 
stand, the  Chair  has  already,  on  each  vote, 
made  a  declaration  of  acquittal,  and  that  is  of 
record. 

The  CHIEF  JUSTICE.  That,  however,  is 
not  the  judgment  of  the  Senate  contemplated 
by  the  rule ;  it  is  simply  the  result  of  the  par- 
ticular vote  upon  each  article,  and  the  rules 
provide  that  the  judgment  shall  be  entered. 

Mr.  CONNESS.  There  can  be  no  objection 
to  that 

The  CHIEF  JUSTICE.  Upon  the  question 
of  adiournment  without  day  the  yeas  are  31 
and  the  nays  are  16.  So  the  Senate  sitting  as 
a  court  of  impeachment  for  the  trial  of  Andrew 
Johnson  upon  articles  of  impeachment  pre- 
sented by  the  House  of  Representatives  stands 
adjourned  withont  day. 
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OPINIONS  FILED  UNDER  THE  ORDER  OF  THE  SENATE. 


Ordmd,  That  when  the  Senitte  adjoorai  to-d*v.  it  adjourn  to  moet  on  Monday  nozt,  at  eleren  o'oloek,  a.  n..  for  the  porpora  of  deliberation,  under  the  mla* 
ef  the  seBate.  sittinc  on  the  trial  of  iinpeaohment*.  and  that  on  Tuesday  next  following,  at  tvelvo  o'clocic  in.,  the  Senate  shall  prooeod  to  vote  withoat  debate  on 
the  several  articles  of  impeaohment;  and  eaoh  Senator  shall  ho  permitted  to  file  vithin  two  days  after  tho  vote  shall  have  been  s«  taken  his  written  opinion,  to  b« 
»iint«4  with  the  proeeedings.— /»  Senaf,  Tlmnda»,  M<i»  7,  UtS. 


OPINION 

OF 

HON.  LYMAN  TBUMBULL. 

To  do  impartial  jaatice  in  all  thiiiga  apper- 
tainin((  to  the  present  trial,  aecording  to  tka 
Constitntioa  aod  laws,  is  tha  dvtr  impoied  on 
«ach  Senator  by  the  position  be  holds  and  the 
oath  he  has  taken,  aiid  he  who  fatten  ia  tfae 
dicehatge  of  that  daty,  either  from  penoaal  or 
party  coesideratioas,  is  anwortfay  lus  position, 
and  merits  the  soom  and  eentempt  oi  idl  just 
men. 

The  qnestion  to  be  decided  is  not  whether 
Andrew  Johasoa  is  a  proper  person  to  fill  the 
presidential  office,  nor  whether  it  is  6t  that  he 
should  remain  in  it,  aor,  indeed,  whether  he 
has  violated  the  Constitution  and  laws  in  other 
respeets  thaa  those  idleced  agaiaat  him.  As 
well  might  any  other  ifty-foar  persoas  take 
upon  thensdres  by  violence  to  rid  the  coim- 
try  of  Andrew  Johuoa  beeaase  they  beUeved 
bim  a  bad  maa  as  to  call  apea  fiAjr-fomf  8ea- 
stors,  in  violation  of  their  sworn  doty,  to  con- 
vict and  depoae  hiai  for  any  o^er  eaosos  thaa 
UtOM  aUeged  ta  the  articles  of  impeaehBeat. 
As  well  might  any  eitiMn  talce  the  htw  into  hie 
own  hands,  and  become  its  execationer,  as  to 
ask  the  Senate  to  convict  oatside  of  tha  case 
made.  To  sanction  such  a  principle  would  b« 
destructive  of  all  law  and  all  liberty  worth  the 
liAfiao,  since  liberty  anregulated  by  law  is  bat 
auother  name  for  anarchy. 

UnGt  for  Piesideot  as  the  people  may  regard 
Andrew  Johnson,  and  much  as  they  may  desire 
his  removal,  in  a  legal  aod  constitaUontd  wav, 
»11  Have  the-  unpriacipled  aod  depraved  woaUi 
brand  with  infamy  and  contempt  the  name  of 
vaj  Seairfor  who  ahonUl  violate  his  svem  ooa- 
victionsof  daty  to  aocomplish  soch  a  resalt. 

Keeping  in  view  the  priaciples  by  which,  as 
bouest  men,  weare  to  be  guiwd,  let  ns  io^ire 
what  the  case  ie.  . 

The  first  article  eharges  Andrew  Johnson, 
President  of  the  United  States,  with  onlaw- 
fuUjr  issuing  an  order,  while  the  Senate  was  in 
sewioa,  and  without  its  advice  and  coosent, 
TvUh  the  intent  to  remove  Edwin  M.  8tai)toii 
from  the  office  of  Secretary  for  the  Depart- 
ment of  War,  contrary  to  the  Constitotion  and 
th«  ''act  reguUliag  the  tenure  of  oertaia  civil 
offices,"  passed  Mareh  2,  1867.  It  will  be 
observed  that  this  article  does  not  cha^e  a 
removal  of  the  Secretary,  but  only  an  intent  to 
remove,  which  is  not  made  an  offense  by  tha 
teoure-of-offioe  act  or  anv  other  statute)  bat, 
treating  it  as  if  the  President' s  order  had  beea 
obeyed,  and  an  actual  removal  bad  taken  plaoe, 
-woaid  sach  removal,  had  it  beeaconavmmaled, 
have  been  a  violation  of  the  CongtituUon  uere- 
aj»e«tiveof  thetenurs-of-officea«t?  The^nea- 
tion  of  the  power  to  remove  Irom  offioe  aioaa 
in  1789.  in  the  First  Congress  which  assemUad 
luoder  the  Constitution,  u<heH)ept  m  to«Ac«a 

SUPPLBMBNX — 2T. 


whose  tenure  was  fixed  by  that  instrument, 
was  then  recognized  oa  belouging  to  the  Pres- 
ident ;  but  whether  as  a  constitutional  right,  or 
one  which  the  Congress  might  confer,  was  left 
an  open  question.  Under  this  recognition  by 
the  Congress  of  1789,  every  President,  fi-om 
that  day  till  13ti7,  had  exercised  this  power  of 
removal,  and  its  exercise  during  all  that  time 
bad  been  acquiesced  in  by  the  other  depart- 
ments of  the  Government,  both  legislative  and 
judicial.  Nor  was  this  power  of  removal  by 
the  President  exercised  only  in  the  recess  of 
the  Senate,  as  some  have  supposed,  but  it  ^as 
frequently  exercised  when  toe  Senate  was  in 
session,  and  without  its  consent. 

Indeed,  there  is  not  an  instance  on  record 
prior  to  the  passage  of  the  tenure-of-office  act, 
in  which  the  consent  of  the  Senate  had  been 
invoked  simply  for  the  removal  of  an  olfioer. 
It  is  appointment*  to,  and  not  rtmovdU  from, 
offioe  that  the  Constitution  requires  to  be  made 
by  and  with  the  advice  and  consent  of  the 
Senate.  It  is  true  that  an  appointment  to  an 
office,  when  the  appointee  becomes  duly  quali- 
fied, authoriies  him  to  oust  the  prior  incum- 
bent, if  there  be  one,  and  in  that  way  effects 
his  removal;  but  this  is  a  different  thing  from 
a  simple  removal.  The  Constitution  makes  no 
distinction  between  the  power  of  the  President 
to  remove  during  the  recess  and  the  sessions 
of  the  Senate,  nor  has  there  been  any  ia  prac- 
tice. The  elder  Adams,  on  the  12th  of  De- 
cember, 1800,  the  Senate  having  been  in  session 
Irom  the  17th  of  November  preceding,  in  a 
communication  to  Timothy  Pickering,  used 
this  language,  "You  are  hereby  discharged 
from  any  further  service  as  Secretary  of  State." 
Here  was  a  positive  dismissal  of  a  Cabinet 
officer  by  the  President,  while  the  Senate  was 
in  session,  and  without  its  consent  Jt  is  no 
answer  to  say  that  President  Adams  the  same 
day  nominated  John  Marshall  to  be  Secre- 
tary of  State  in  place  of  "Timothy  Pickering, 
removed." 

The  nomination  of  a  person  for  an  office 
does  not,  and  never  did,  effect  the  removal  of 
an  iaeambent.  And  such  incumbent,  unless 
removed  by  a  distinct  order,  holds  on  till  the 
nominee  is  oenfirmed  and  qualified.  The  Sen- 
ate might  never  have  given  its  advice  and  con- 
sent to  the  appointment  of  John  Marshall,  and 
did  not  in  fact  do  so  until  the  following  day. 
The  removal  of  Pickering  was  complete  before 
Marshall  was  nominated  to  the  Senate,  a»  the 
message  nominating  him  shows ;  but  whether 
this  was  so  or  not  we  all  know  that  a  person  in 
office  is  never  removed  by  the  mere  nomination 
•f  a  successor. 

Thomas  Eastin,  navy  agent  at  Pensacola, 
was  removed  from  office  by  President  Van  Bnren 
en  the  lOth  of  December,  1840,  while  the  Sen- 
ate was  in  session,  and  the  office  tha  same  day 
placed  temporarily  in  chargeof  Dudley  Walker, 
and  it  was  not  till  the  6th  of  January  following 
that  Qtvttgp  Jahasoa  was,  by  and  with  the 


advice  and  consent  of  the  Senate,  appointed 
navy  agent  to  succeed  Eastin. 

June  20,  1861,  and  while  the  Senate' was  in 
session,  President  Lincoln  removed  Isaac  Hen- 
derson, navy  agent  at  New  York,  an  officer 
appointed  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  placed  the  office  in 
charge  temporarily  of  Paymaster  John  D. 
Gibson. 

Isaac  v.  Fowler,  postmaster  at  New  York ; 
Samuel  F.  Marks,  postmaster  at  New  Orleans; 
and  Mitchell  Steever,  postmaster  at  Milwaukee, 
all  of  whom  had  previously  been  appointed  by 
and  with  tho  advice  and  consent  ot  the  Senate, 
were  severally  removed  by  tha  President  dur- 
ing the  sessions  of  the  Senate  in  ISCOand  18G1, 
the  offices  placed  temporarily  in  charge  of  spe- 
cial ageuts,  and  it  was  not  till  some  time  after 
the  removals  that  nominations  were  made  to 
fill  the  vacaucles. 

Other  cases,  dariag  other  Administrations, 
might  be  referred  to,  bat  these  are  sufficient 
to  show  that  removals  from  office  by  the  Pres- 
ident during  the  session  of  the  Senate  have 
been  no  unusaal  thing  in  the  history  of  the 
Government. 

Of  the  power  of  Congress  to  define  the  ten- 
ure of  the  offices  it  establishes  and  make  then 
determinable  either  at  the  will  of  the  President 
alone,  of  the  President  and  Seaate  together, 
or  at  the  expiration  of  a  fixed  period,  I  enter- 
tain no  doubt*  The  Consutntion  is  silent  on 
the  subject  ot  removals  except  by  impeach- 
ment, which  it  must  be  admitted  only  applies 
to  removals  for  crimes  and  misdemeanors ; 
and  if  the  Constitution  admits  of  removals  ia 
no  other  way,  then  a  person  once  in  offioe  would 
hold  for  life  unless  impeached,  a  construction 
which  all  would  admit  to  be  ioadmissible  un- 
der onr  form  of  Government.  The  right  of 
removal  most,  then,  exist  somewhere.  The 
First  Congress,  in  the  creation  of  the  Depart- 
ment of  War,  in  17'88,  recognized  it  as  exist- 
ing in  the  President,  by  providing^  that  the 
chief  derk  should  perform  the  duties  of  the 
principal  officer,  called  a  Secretary,  "  when- 
ever the  said  principal  officer  shall  be  removed 
from  office  by  the  President  of  the  United 
States,  orinany  other  caseof  vacancy."  Under 
this  act  the  power  of  the  President  to  remove 
the  Secretary  of  War,  either  during  the  recess 
or  session  of  tho  Senate,  is  manifest.  The 
law  makes  no  distinctioa  in  that  respect,  and 
whether  it  was  an  inhereat  power  belonging  to 
the  President,  nnder  the  Constitution  as  Pres- 
ident, or  was  derived  from  the  statute  creating 
the  office,  is  not  material  so  far  as  relates  to  the 
power  of  the  President  to  remove  that  officer. 

This  continued  to  be  the  law  until  the  pas- 
sage of  the  tenure-of-office  act,  March  2,  1867 ; 
and  had  the  President  issued  tho  order  for  the 
removal  of  the  Secretary  of  War  prior  to  the 
passage  of  that  act,  it  would  hardly  be  oon- 
(eiMled  by  any  one  that,  in  so  doing,  he  violated 
any  law  oonstitotional  or  statatory.    The  aot 
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of  March  2,  1867,  was  passed  to  correct  the 
previous  practice,  and  bad  there  been  no  sach 
practice  there  would  have  been  no  occasion  for 
sach  a  law.  Did  that  act,  constitutional  and 
▼alid  as  it  is  believed  to  be,  ehange  the  law  so 
far  as  it  related  }o  a  Secretary  then  in  ofBce, 
by  virtae  of  an  appointment  made  by  a  fornser 
President  daring  a  presidential  term  which 
ended  March  4, 18667 
The  language  of  the  Irst  section  of  tke  act  is : 

"  That  eT«ry  penon  boldhiK  snr  dril  office  (o  #hich 
be  biw  been  appointed  by  aad  witb  tbe  advice  and 
consent  of  the  Senate,  and  every  person  wbo  sbitU 
.  boreaftor  be  appointed  to  any  suen  office,  and  shall 
become  duly  gaaliSed  to  act  therein,  is  and  shall  he 
entitled  to  ooldBUob office  until  asocoeasor shall  have 
been  in  like  manner  appointed  and  duly  qualiSed, 
except  09  herein  otherwise  provided :  Proviatd,  That 
the  Secretaries  of  State,  of  the  Treasury,  of  War,  of 
the  Navy,  and  of  the  Interior,  the  Postmaster  General, 
•od  the  Attorney  General,  shall  bold  their  offices 
rMpeotivoly  for  aoddnrioKtbe  term  of  the  President 
by  whom  they  may  have  been  appointed,  and  one 
month  thereafter,  subjiect  to  removal  by  and  with  the 
advice  and  consent  of  tbe  Senate." 

Mr.  Lincoln,  by  and  with  the  advice  and 
consent  of  the  Senate,  appointed  Mr.  Stanton 
Secretary  of  War  on  the  ISth  of  January,  1862, 
and  commissioned  him  to  hold  the  office  "dur- 
ing tbe  pleasure  of  the  President  of  the  United 
States  lor  the  time  being."  He  was  never  re- 
appointed, either  by  Mr.  Lincoln  after  his  re- 
election, or  by  Mr.  Johnson  since  Mr.  Lincoln's 
death.  The  continnance  of  Mr.  Stanton  in 
office  bv  Mr.  Lincoln  after  his  second  term  com- 
menced, and  by  Mr.  Johnson  after  Mr.  Lin- 
coln's death,  cannot  be  construed  as  a  reap- 
pointment during  that  term,  because  the  word 
"appointed"  in  the  tenure-of-office  act  must 
be  construed  to  mean  a  legal  appointment, 
which  could  only  be  made  by  and  with  tbe  ad  vice 
and  consent  of  the  Senate.  The  term  of  tbe 
President  by  whom  Mr.  Stanton  was  appointed, 
and  the  one  month  thereafter,  expired  nearly 
two  years  before  the  passage  of  the  tenure-of- 
office  act.  It  will  not  do  to  say  that  because 
Mr.  Lincoln  was  elected  for  a  second  term  that 
therefore  the  term  of  the  President  by  whom 
Mr.  Stanton  was  appointed  has  not  expired. 
The  fact  that  Mr.  Lincoln  was  his  own  suc- 
cessor in  1806  did  not  make  the  two  terms  one 
any  more  than  if  any  other  person  had  snc- 
oeeded  him,  and  were  he  now  alive  tbe  preei- 
4eBti«l  term  during  which  he  appointea  Mr. 
Stanton  would  long  since  have  expired.  But 
Mr.  Lincoln,  in  fact,  deceased  sooo  after  his 
Moond  term  commenced,  and  was  succeeded 
by  the  Vice  President,  elected  for  tbe  same 
term,  on  whom  the  office  of  President  was  by 
the  Conetitntton  devolved. 

It  has  been  srgaed  tint  this  i^i^r.  Lincoln's 
term.  If  tius  be  so,  it  is  hie  secoiid  term,  and 
■ot  the  term  during  which  Mr.  Stanton  was 
sppoiotcd ;  bat  if  this  be  Mr.  Lincoln's  and  not 
Mr.  JobMon's  term,  when  will  the  "  t«rm  of 
tlw  Preaident"  by  whom  Mr.  Browning  and 
the  other  Cabinet  officers  appointed  since  Mr. 
Lincola's  death  expire?  Mr.  Lincoln  aever 
ai^pointed  them,  ana  if  they  are  to  hold  "  dur- 
ing the  term  of  the  President  by  whom  they 
were  appointed  and  for  one  month  thereafter" 
they  hold  indefinitely,  beeanse,  according  to 
this  theory,  Mr.  Johnson,  tbe  PreaideDt  by 
whom  they  were  appointed,  never  had  a  term, 
and  we  have  the  anomaly  of  «  person  on  whom 
tiie  office  of  President  is  devolved,  and  who  is 
iupeaohed  as  President,  and  whom  the  Senate 
is  asked  to  convict  as  President,  who  has  bo 
term  of  office.  The  clause  of  the  Constitntion 
which  declares  that  the  President  "shall  hold 
his  office  doring  the  term  of  fonr  years"  does 
•ot  mean  that  the  ptnon  holding  the  office 
shall  not  die,  resign,  or  be  removed  during 
that  period,  but  to  fix  a  term  or  limit  daring 
which  he  may,  bat  beyond  which  h«  cannot, 
bold  the  offica.  If  he  die,  resign,  or  be  re- 
moved in  the  mean  time,  manifestly  the  term, 
so  far  as  he  is  concerned,  has  come  to  an  end. 
The  term  of  the  presidential  office  is  four  years, 
hot  the  Constitution  expressly  provides  that 
di&rent  persons  may  fill  the  office  during  that 
period,  and  in  popular  language  it  i.s  calleid  the 
term  of  the  person  wbo  happens  for  the  time 
baing  to  be  in  the  office.     It  is  jost  as  impos- 


sible for  Mr.  Stanton  to  now  serve  as  Secretary 
of  War  for  the  term  of  the  President  by  whom 
he  was  appointed  as  it  is  for  Mr.  Lincoln  to 
servo  out  the  second  terra  for  which  he  was 
elected.  Both  tbe  presidential  term  of  the 
President  who  appointed  Mr.  Stanton  and  the 
person  who  made  the  appointment  have  passed 
away,  never  to  return;  but  the  presidential 
office  remains,  filled,  however,  oy  another 
penon,  and  not  Mr.  Lincoln. 

It  being  apparent  tbatt  so  ranch  of  the  pro- 
viso to  the  first  section  of  the  tenure-of-civil- 
office  act  of  March  2,  1867,  as  authorizes  the 
Secretary  of  War  to  hold  the  office  for  and 
during  the  term  of  the  President  by  whom  he 
was  appointed  is  inapplicable  to  the  case  of 
Mr.  Stanton,  by  what  tenure  did  he  hold  the 
office  on  the  2l8t  of  February  last,  when  the 
President  issued  tbe  order  for  his  removal  7 

Originally  appointed  to  hold  office  during  the 
pleagure  of  the  President  for  the  time  being, 
and,  as  has  already  been  shown,  removable  at 
tbe  will  of  the  President,  according  to  the  act 
of  1789,  there  would  seem  to  be  no  escape 
from  the  conclusion  that  the  President  had  the 
right  to  issue  the  order  for  his  removal.  It 
has,  however,  been  insisted  that  if  the  proviso 
which  secures  to  the  Secretaries  the  right  to 
hold  their  respective  offices  daring  the  term  of 
the  President  by  whom  they  may  have  been 
appointed  and  for  one  month  thereafter  does 
not  embrace  Mr.  Stanton,  because  Mr.  John- 
son did  not  appoint  him,  that  then,  as  a  civil 
officer,  be  is  within  the  body  of  the  first  section 
of  the  act  and  entitledto  hold  his  office  nnti)  by 
and  with  the  advice  and  consent  of  the  Senate* 
successor  shall  have  been  appointed  and  daly 
qualified.  Not  so;  for  the  reason  that  the  body 
of  the  first  section  can  have  no  referenee  to  the 
tennre  of  an  ofi^  expressly  excepted  from  it 
by  tbe  words  "except  as  herein  otherwise  pro- 
vided," and  tbe  provision  whtch  follows,  fix- 
ing a  different  tennre  for  the  Secretary  of  War. 
Can  any  one  doubt  that  the  law  was  intended 
to  make,  and  does  make  a  distinction  between 
the  tenure  of  office  given  to  the  Secretaries  and 
that  given  to  other  civil  officers  7  How,  then, 
can  it  be  said  that  the  tenures  are  the  same,  or 
tbe  same  as  to  any  particular  Secretaries? 

The  meaning  of  the  section  is  not  different 
from  what  it  would  be  if  instead  of  tbe  words, 
"every  person  holding  any  civil  office,"  there 
had  been  inserted  the  words  marshal,  tUstrict 
attorney,  postmaster,  and  so  on,  enumerating 
and  fixing  the  tenure  of  all  other  civil  officers 
except  the  Secretaries ;  and  then  had  pro- 
ceeded to  ennmerate  the  different  Secretaries 
and  fix  for  them  a  different  tenure  from  that 
given  to  the  other  enumerated  officers.  Had 
the  section  been  thus  written,  would  any  one 
think,  in  case  a  particnlar  Secretary  for  some 
personal  reason  was  unable  to  avail  himself  of 
the  benefit  of  the  law  securing  to  Secretaries  a 
certain  tenure  of  office,  that  he  would  therefore 
have  the  right  to  the  benefit  ofthe  law  in  which 
Secretaries  were  not  mentioned,  securing  to 
marshals  and  others  s  different  tennre  of  office? 
The  object  of  an  exception  or  proviso  in  astat- 
nte  is  to  limit  ortake  something  out  ofthe  body 
of  the  act,  and  is  usually  resorted  to  for  con- 
venience, as  a  briefer  mode  of  declaring  the 
object  than  to  enumerate  everything  embraced 
in  the  general  terms  of  the  act,  and  then  pro- 
vide for  the  excepted  mattei*.  The  fact  that 
tbe  terms  of  the  proviso  which  fix  the  tenure 
of  office  of  all  Secretaries  are  sach  that  a  par- 
ticnlar Secretary,  for  reasons  personal  to  him- 
self, cannot  take  advantage  of  them,  does  not 
operate  to  take  from  tbe  provisctbe  office  of 
a  Secretary,  and  the  tenure  attached  to  it,  and 
transfer  them  to  the  body  ofthe  section  which 
provides  a  tennre  for  holding  office  from  which 
tbe  office  of  Secretary  is  expressly  excepted. 

The  meaning  of  this  first  section  will  be  still 
more  apparent  by  supposing  a  case  involving 
the  same  principle  but  wholly  disconnected 
with  tbe  one  under  consideration.  Suppose 
Congress  were  to-day,  May  16,  18C8,  to  paM 
an  act  declaring  that  "two  terms  of  tlie  dis- 
trict court  in  every  judicial  district  of  the  Uni- 
ted States  shall  be  held  dining  the  year  1868, 


commencing  on  the  first  Monday  of  June  and 
November,  except  as  herein  otherwise  pro- 
vided; provided,  that  two  terms  of  the  dis- 
trict court  in  each  of  the  judicial  districts  in 
the  State  of  New  York  shall  be  held  during 
the  year  18G8,  commencing  on  the  first  Mon- 
day of  April  and  September:''  manifestly  it 
would  at  this  time  be  as  impossible  to  comply 
with  so  much  of  the  proviso  as  requires  a 
cvuit  to  be  held  in  the  New  York  districts  in 
Apr9,  1868,  as  it  ntow  is  i^r  Mr.  SUnton  to 
serve  out  the  term  of  the  President  by  whom 
he  was  appointed,  whinh  ended  March  4, 
1866. 

Would  that  circumstance  take  tbe  provision 
for  the  New  York  districts  out  of  the  proviso, 
and  because,  by  the  body  of  the  act,  two  term* 
are  reqnired  to  be  held  in  eveiy  jndicial  district 
in  the  United  States  on  the  first  Monday  of 
June  and  November,  authorize  tbe  holding  ai 
courts  in  tbe  New  York  districts  at  those  pe- 
riods? It  is  believed  that  no  judge  would  for 
a  moment  think  of  giving  such  a  construction 
to  such  an  act :  and  yet  this  is  preeioely  the  coa- 
struction  of  an  act  believed  to  be  analogous  in 

Srinciple  which  must  be  resorted  to  to  bring 
[r.  Stanton  within  the  body  of  the  firatsectioa 
of  the  tenure-of-office  act 

Laying  out  of  view  what  was  said  at  the  time 
of  the  passa^  of  the  tenure-of-office  act,  as  to 
its  not  interfering  with  Mr.  Johnson's  right  to 
remove  the  Secretaries  appointed  by  his  pre- 
decessor, and  the  nnreasonableneas  of  a  ooa- 
stroction  of  the  act  which  would  seenre  theu 
in  office  lon^  than  the  Secretaries  he  had 
Umself  appointed,  and  fasten  them  for  life  en 
•U  fatnte  Presidents,  nalese  tbe  Senate  con- 
sented to  the  appoiotmeot  of  saeoeasors,  the 
ooaclnaion  seems  inevitable,  fi»m  the  terms  of 
the  tennre-of-office  act  itself,  that  the  Ptesi- 
deat'g  right  to  remove  Mr.  Stanton,  the  Sec- 
retary of  War  appointed  by  his  predecessor,  is 
net  affected  by  it,  and  that,  having  the  author- 
ity to  remove  that  officer  under  the  act  of  1 780, 
he  did  not  violate  either  the  Constitution  or 
any  statute  in  issuiof  the  eider  for  that  par- 
peas.  Bat  even  ifa  different  coBstraetioo  could 
be  pnt  apon  the  kw,  I  eoahi  never  consent  to 
eonvict  tne  Chief  Magistmte  of  a  great  people 
of  a  hM  misdemeanor  and  remove  him  from 
office  for  a  misconstmctioa  ef  what  must  be 
admitted  to  he  a  doubtfol  ata^tnte,  and  paitic- 
olarly  when  the  miseoMtraelion  was  the  saiM 
iwt  apon  it  by  the  anthers  of  tbe  law  alrthe 
time  of  its  passage. 

'  The  second  article  charges  that  die  Presi- 
dent, in  violation  ofthe  GonstitntioB,  and  ro» 
trary  to  the  tenure-of-office  act,  and  with  in- 
tent to  violate  the  same,  issued  to  Loreme 
Thomas  a  letter  of  authority  eropoweriag  hia 
to  act  as  Secretary  of  War  ad  tnterim,  then 
being  no  vacancy  in  the  office  of  Secretary  of 
War.  There  is  nothityin  the  teunre-of  office 
act,  or  any  other  statute,  prohibiting  theissaing 
of  such  a  letter,  much  less  makineitaerimeor 
misdemeanor.  The  most  that  can  be  said  i*  dial 
it  was  issued  without  aatbority  of  law. 

Tbe  Senate  is  reqmred  to  pass  judgment 
open  each  article  separately,  and  e«eh  moat 
stand  or  fall  by  itself  There  is  no  allegalicn 
in  this  article  of  any  dea^  or  attempt  to  ase 
the  letter  of  authority,  or  that  any  ham  earns 
ftom  it;  and  any  Senator  might  well  hesitale 
to  find  the  President  guilty  of  a  high  miede- 
mesnor  for  simply  issuing  such  a  letter^al- 
thoogh  issued  withont  authority  of  law.  The 
proof,  however,  shows  that  tbe  letter  was 
Msned  by  the  President  in  oonneetion  with  the 
order  for  the  removal  of  Mr.  Stanton,  which, 
as  haa  already  been  shown,  was  a  valid  order. 
The  qnestion,  then,  arises  whether  tbe  Pwei- 
dent  was  gntlty  of  a  bwh  misdenteanor  in  iaM- 
ing  to  tbe  Aajotant  General  of  the  Attay  a 
letter  aathorizing  him,  in  view  of  the  eentem- 
plated  vaeaney,  temporarily  to  disokaqp*  ifce 
daties  of  Seeretaiy  of  Ww. 

Several  statutes  have  been  pmtoi  ^previding 
for  tbe  temporaiy  discbarge  of  the  4*6tm  w 
aa  oAoe  by  some  other  person  in  ease  ef  • 
vacancy,  or  when  the  officer  hiniMlf  is  niMUe 
te  perform  them.  ^Me  inl  wmj^  M^kOt 
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section  of  the  act  of  May  8,  1792,  and  is  as 
follows : 

"That  in  east  of  the  d«ath.  alxanoe  fVom  th«  seat 
of  Oovornment,  or  (tekneM  <Mf  the  Secretary  of  State, 
Seeretary  of  the  Treaaar7<  or  of  the  Seeretary  of  the 
Department  of  War.  or  of  any  other  officer  of  either 
of  the  said  Departmente  whose  appointment  ia  not 
in  the  head  thereof,  whereby  they  eanttot  perform 
the  riuties  of  their  reapoetive  oflkoee.  it  (hall  bo  law- 
ful for  the  President  of  the  United  States,  in  case  he 
shall  think  it  necessary,  to  authorise  any  person  or 
persons,  at  h<«  disoretion,  to  perform  the  datie*  of 
the  aaid  reepeetire  oSeas  nntil  a  saeeeessr  be  ap- 
pointed, or  until  such  absence  or  inability  by  sick- 
ness shall  cease." 

The  second  act,  passed  February  13, 1795, 
declares: 

"  That  in  o«m  of  yacaaoy  ia  the  oBea  of  Seoretary 
of  State,  Secretary  of  the  Treasury,  or  of  the  Secro- 
taiT  of  the  Department  of  War,  or  of  any  officer  of 
either  of  the  said  Oepartmanta  whose  appoiataent  ia 
not  in  the  head  thereaf,whereb]rtheyoaonotperfi»ra 
the  duties  of  their  aaid  respeotire  offices,  it  shall  be 
lawfolfor  the  President  of  the  United  States,  in  ease 
he  aball  think  it  necessary,  to  anthorise  any  person 
or  peraons.  at  his  disoretion,  to  perform  the  duties  of 
the  said  respective  offices,  until  a  successor  be  ap- 
pointed or  such  vacancy  be  filled:  ProwitUd,  That 
DO  en*  Taoaney  shall  be  supplied  in  maaner  afore- 
said for  a  loncer  term  than  six  moatha," 

Neither  of  these  acts  prtirided  for  raeanciei 
in  the  Nary,  Interior  or  Post  Office  Depart- 
ment. Mr.  Lincoln,  ia  1868,  called  attention 
to  this  defect  in  a  speeial  message,  as  Mlows : 

To  fie  Senate  and  Uoun  nf  Reprtttntathai 

I  submit  to  Congress  the  expediency  of  extendinc 
to  other  Departments  of  the  OoTernmcnt  the  au- 
thority conferred  on  tho  President  by  the  eichth  seo- 
Uon  of  tht)  act  of  the  8th  of  May,  li92,  to  ap|>oiDt  a 
person  to  temporarily  diaoUargo  the  duties  oiSocrc- 
tarjr  of  State,  of  the  Treasury,  and  the  Seoretary  of 
War,  in  case  of  tho  death,  abseaoe  from  the  seat  of 
Oovarnment,  or  sickness  of  either  of  those  officers, 
ABRAHAM  LINCOLN. 
WABBiRotON,  JatuMryi,  1863. 

Febraary  20, 1863,  Congress  passed  a  third 
act  on  this  subject,  which  declares: 

**Io  ease  of  the  death,  re«i(nation.  absence  ttom 
the  float  of  Oorcrnmont,  or  sickness  of  tho  head  of 
any  executive  Department  of  tho  Qovemment.  or  of 
any  officer  of  either  of  tbe  aaid  Deportmeata  whose 
appointment  Is  not  in  the  head  tbereoi^  whereby 
tbcy  cannot  perform  the  duties  of  their  respeetire 
olBoes.  it  shall  be  lawful  for  the  Preeideot  of  tke  Uni- 
ted States,  ia  ease  be  shall  think  it  neeasaary,  ts 
authorise  ihe  head  of  anjr  other  executive  Depart- 
ment, or  other  officer  in  either  of  said  Departments 
whose  appoiatmeat  ia  veated  in  the  President  at  his 
disoratloa,  to  perform  thedatiaaof  tbaaaid  raspaetive 
offices  until  a  successor  be  appointed,  or  until  such 
abfionce  or  disability  by  sickness  shall  cease :  Pro- 
vUUd,  That  do  one  Taaancy  shall  besapplied  in  man- 
aar  aforesaid  for  a  looser  term  thaa  stx  BMaths." 

Thea*  statutes  contain  all  the  legislation  of 
Congress  on  the  subject  to  which  they  relate. 
It  isas  been  insisted  that,  iuasmach  as  nnder 
the  aet  of  18«3  tbe  President  bad  no  authority 
to  des^piate  any  other  person  to  perform  the 
daties  of  Seoretary  of  War  than  an  officer  in 
tlMrt  or  some  of  the  other  Bxeeatire  Depart- 
ments, and  then  in  ease  of  racaacy  to  supply 
each  only  as  are  occasioned  by  death  or  resigna- 
tion, his  designation  of  the  Adjatant  General 
of  the  Army  to  supply  temporarily  a  raeaaey 
occasioned  by  removal  was  without  authority. 
If  the  act  of  1868  repealed  the  abt  of  1706  this 
wonlddonbtless  be  so ;  but  if  it  did  not  repeal 
it,  then  the  President  clearly  bad  tbe  right, 
nnder  that  act,  which  provided  for  the  tem- 
porary discharge  of  the  duties  of  Secretary  of 
War  in  ang  vacancy  by  any  person,  to  author- 
ize General  Thomas  temporarily  to  disobarge 
tfaooe  duties.  The  law  of  1808,  embracing,  as 
it  does,  all  the  Departments,  and  containing 
provisions  from  both  the  previoas  statutes, 
may,  however,  be  construed  to  embrace  the 
whole  subject  on  which  it  treats,  and  operate 
as  a  repeal  of  all  prior  law*  on  the  same  sub- 
ject, it  ffiUBt,  however,  be  admitted  that  it  is 
by  no  mean* clear  that  the  act  of  18CS  does 
repeal  so  much  of  the  act  of  1796  as  authoriaes 
the  President  to  provide  for  the  temporary  dis- 
cbarge of  the  duties  of  an  offiee  from  which  an 
iiienmbent  ha*  bean  raaaved,  ar  whose  term 
of  office  has  expired  by  limitatioo  before  the 
reonlar  appointment  of  a  saoeaaaor. 

It  has  oeea  aigued  that  the  tenure- ef-office 
act  of  March  2,  1867,  repealed  both  the  act  of 
1795  and  that  of  1868,  authoriiiag  tbe  tMapo- 
rar^supplyingof  vaeanciesin  theDenartmeata. 
TIhs  is  an  entire  misapprehension.    The  eighth 


section  of  the  tenure-of-office  act  recognizes 
that  authority  by  making  it  the  duty  of  the 
President,  when  such  desTgnntions  are  madp, 
to  notify  the  Secretary  of  the  Treasury  thereof; 
and  if  any  one  of  the  Secretaries  were  to  die 
or  resign  to-morrow  the  authority  of  the  Pres- 
ident to  detail  an  officer  in  one  of  the  Depart- 
ments to  temporarily  perform  the  duties  of  tbe 
vacant  office,  under  the  act  of  1863,  would  be 
anquestioned.  This  w«nld  not  be  the  appoint- 
ment of  an  officer  while  the  Senate  was  in 
session  without  its  consent,  but  simply  direct- 
ing a  person  already  in  office  to  dischan^  tem- 
porarily, in  no  one  case  exceeding  six  months, 
the  duties  of  another  office  not  then  filled. 

It  is  tbe  issuing  of  a  letter  of  authority  in 
respect  to  a  removal,  appointment,  or  employ- 
ment "  contrary  to  theprovigion*"  of  the  tm- 
u/re-of-ojjiee  aet  that  is  made  a  high  misde- 
meanor. As  the  order  for  the  removal  of 
Mrt  Stanton  has  already  been  shown  not  to 
have  been  "  contrary  to  the  provisions  of  this 
act,"  any  letter  of  authority  in  regard  to  it  is 
not  forbidden  by  the  sixtli  section  thereof. 

Admitting,  however,  that  there  was  no  statute 
in  existence  expressly  authorizing  the  Presi- 
dent to  designate  the  A^ntant  General  of  the 
Army  temporarily  to  discharge  the  duties  of 
the  office  of  Secretary  of  War, -made  vacant  by 
removal,  till  a  successor,  whose  nomination 
was  proposed  the  next  day,  could  be  con- 
Irmed,'  aoes  it  follow  that  he  was  guilty  of  a 
high  misdemeanor  in  making  such  temporary 
designation  when  there  was  no  law  making  it 
a  penal  oOWnse  or  prohibiting  it?  Prior  to 
IMS,  as  Mr.  Lincoln's  message  shows,  there 
was  no  law  authorising  these  temporary  design 
nations  in  any  other  than  the  three  Depart- 
ments of  Slate,  Treasury,  and  War :  and  yet 
President  Lincoln  himself,  on  the  2*1  of  Sep- 
tember, 1862,  prior  to  any  law  authorizing  it, 
issued  the  following  letter  of  authority  appoint- 
ing a  Postmaster  General  ad  interim : 

I  hereby  appoint  St.  John  B.  L.  Skinner,  now  aet- 
inc  First  Asslataot  Poalanastar  General,  to  beoctinc 
Postmaster  General  ad  interim,  in  place  uf  Hon.  Mont- 
gomery Blair,  now  tempornriiy  absent. 

ABRAHAM  LINCOLIT. 

WlSinKOTOK,  Seft»mb*r  IS,  1862. 

To  provide  for  temporary  disabilities  or  va- 
cancies in  the  Navy  Department,  and  for  which 
no  law  at  the  time  existed,  President  Jackson, 
during  liis  administration,  made  ten  different 
designations  or  appointments  of  Secretaries  of 
the  ^Avy  ad  interim.  Similarodtnferimdesig- 
nutions  in  the  Navy  Deparlment  were  made  by 
Presidents  Van  Bureu,  Harrison,  Tyler,  Polk, 
Filmore,  and  others;  and  these  appointments 
were  made  indiscriminately  during  tbe  sessions 
of  the  Senate  as  well  as  during  its  recess.  As 
no  law  aiffhorizing  them  existed  at  the  time 
these a<2  iM^mmappoiolments  were  mode  in  the 
Navy  and  Post  Otiice  Dupartraeuts,  it  must  be 
admitted  that  they  were  inuda  without  authority 
of  law;  and  yet,  who  then  thought,  orwouldnow 
think,  of  impeacliing  for  high  crimes  and  mis- 
demeanors tbe  Presidents  who  made  them? 
President  Buchanan,  in  a  communication  to  the 
Senate  made  January  15,  18G1,  on  the  subject 
of  ad  interim  appointments,  used  this  lan- 
guage: 

"  Vaaaociea  may  ocour  at  aay  timein  the  most  im- 
portant offices  which  cannot  be  immediately  and  per- 
manently tiled  in  a  manner  satisfactory  to  the  ap- 
pointing power.  It  was  wise  to  make  a  provision 
which  would  enable  the  President  to  avoid  a  total 
suspension  of  business  in  the  intervni.  and  equally 
wise  so  tollmitthecxeeutivediscretionasto  prevent 
any  lerioas  abase  of  it.  This  is  what  the  frameis  of 
the  act  of  1795  did,  nnd  neither  the  policy  nor  the 
oonstitntional  validity  of  their  law  has  been  ques- 
tioned for  sixty-five  years. 

"The  prootioe  of  making  auofa  appoiatBianta, 
whetherina  vacation  orduriugthesessioDof  Congress, 
has  been  oonatantly  followed  during  every  Adminis- 
tration from  the  earliest  period  of  the  Government, 
aod  its  psrieot lawfulness  naaoever. to  my  knowledge, 
baea  questioned  or  dented.  WithoatgoiDg  ba«k  far- 
ther than  tbe  year  1829,  and  without  taking  into  tbe 
calculation  an^  bat  the  chief  officers  of  the  several 
Departments,  it  will  be  found  that  provisional  ap- 
pointments to  fill  vaoaneies  were  nuide  to  the  num- 
ber of  one  hundred  and  seventy-nine  from  tbe  com- 
mencement of  General  Jackson's  admioistratioa  to 
the  elosa  of  Oeneral  Pierce's.  This  aambor  would 
probably  ba  greatly  ioareased  if  all  the  cases  which 
ooeurrea  in  the  subordinate  offices  and  bureaus  were 
added  to  the  count.   Some  of  them  wereraado  while 
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as  if  Senators  sir 
of  the  President  for  high  crimes  and  misde- 
meanors would  feel  boand  or  influenced  in  any 
degree  by  a  resolution  iutrodnced  and  hastily 
passed  before  an  adjournment  on  the  very  day 
the  orders  to  Stanton  and  Thomas  were  issued. 
Let  him  who  would  be  governed  by  such  con- 
siderations in  passing  on  the  guilt  or  innocence 
of  the  accused,  and  not  by  the  law  nnd  the 
facts  as  they  have  been  developed  on  the  trial, 
shelter  himself  under  such  a  resolution.  I  am 
sure  no  honest  man  could.  It  is  known,  how- 
ever, that  the  resolution  coupled  the  two  things, 
the  removal  of  the  Secretary  of  War  and  the 
designation  of  an  officer  ad  interim,  together, 
so  that  those  who  believed  either  without  au- 
thority were  compelled  to  vote  for  the  resolu- 
tion. 

My  understanding  at  the  time  was,  that  the 
act  of  1868  repealed  that  of  1796  authorizing 
the  designation  of  a  Seeretary  of  War  ad  in- 
terim in  the  place  of  a  Secretary  remoetd;  but 
I  never  entertained  the  opinion  that  the  Presi- 
dent bad  not  power  to  remove  the  Secretary 
of  War  appointed  by  Mr.  Lincoln  during  his 
first  terra.  Believing  the  act  of  1795  to  havu 
been  repealed,  I  was  bound  to  vote  that  tho 
President  had  no  power  under  the  law  to  desig- 
nate a  Secretary  of  War  ad  interim  to  fill  a 
vacancy  caused  by  removal,  just  as  I  would  feci 
bound  to  vote  K>r  a  resolution  that  neither 
President  Jackson  nor  any  of  his  successors 
had  the  power,  under  the  law,  to  designate  ad 
interim  Postmasters  General  or  Secretaries  of 
the  Navy  and  Interior  prior  to  the  act  of  1863 ; 
but  it  by  no  means  follows  that  they  were  guilty 
of  high  crimes  and  misdemeanors  in  making 
such  temporary  designations.  They  acted  with- 
out the  shadow  of  statutory  authority  in  making 
such  appointments.  Johnson  claims,  and  not 
withoutplausibility,  that  he  had  authority  under 
the  act  of  1796  to  authorize  the  Adjutant  Gen- 
eral of  the  Afiny  to  perform  temporarily  tbe 
duties  of  Secretary  of  War ;  but  if  that  act  was 
repealed,  even  then  be  simply  acted  as  his  pre- 
decessors had  done  with  the  acquiescence  of  the 
nation  for  forty  years  before.  Considering  that 
the  facts  charged  against  the  President  in  the 
second  article  are  in  no  respect  contrary  to  any 
provision  of  the  tennre-of-office  act ;  that  they 
do  not  constitute  a  miedemeanorj  and  are  not 
forbidden  by  any  statute ;  that  it  is  a  matter  of 
grave  doubt  whether  so  much  of  the  act  of  1796 
as  would  expressly  authorize  the  issuing  of  the 
L.tcr  of  &utuority  to  Getkeral  Thomas  is  not  in 
force,  and  if  it  ia  not,  that  President  Johnson 
still  bad  the  same  authority  for  issuing  it  as  his 
predecessors  had  exercised  for  many  years  with- 
out objection  in  the  Kavy,  Interior,  and  Post 
Office  Departments,  it  is  impossible  for  me  to 
hold  him  guilty  of  a  high  misdemeanor  nnder 
that  article.  To  do  so  would,  in  my  opinion, 
be  to  disregard,  rather  than  recognize,  that  im- 
partial justice  I  am  sworn  to  administer. 

What  has  been  said  in  regard  to  the  second 
article  applies  with  equal  force  to  the  third  and 
eighth  articles :  there  being  no  proof  of  an 
unlawful  intent  to  control  the  disbursements 
of  the  moneys  appropriated  for  the  military 
service,  as  charged  in  the  eighth  artiele. 

'Articles  four,  five,  six,  and  seven,  taken  to- 
gether, eharge  in  substance  that  the  President 
conspired  with  Lorenzo  Thomas  and  other  per- 
sons with  intent,  by  intimidation  and  threats, 
to  prevent  Edwin  M.  Stanton  from  holding  the 
oflioe  of  Secretary  of  War,  and  by  force  i» 
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neize  and  possegd  the  property  of  the  United 
i»tates  in  the  filepartmont  of  War;  also  that  he 
conspired  tffao  the  same  things  contrary  to  the 
tenurc-of-o0ice  act,  without  any  allegation  of 
foroe  or  threats.  The  record  contains  no  suffi- 
cient 'proof  of  the  intitaiidation,  threats,  or 
foi%e  charged ;  and  as  the  President  had,  in 
toy  opinion,  the  right  to  remove  Mr.  Stanton, 
his  order  for  that  purpose,  as  also  that  to  Gen- 
eral Thomas  to  take  possession,  both  peace- 
fully issued,  have,  in  mjr  judgment,  none  of 
the  elements  of  a  conspiracy  about  them. 

The  ninth  article,  known  as  the  Emory  arti- 
cle, is  wholly  unsupported  by  evidence. 

The  tenth  article,  relating  to  the  speeehes 
of  the  President,  is  substantially  proven,  but 
the  speeches,  although  discreditable  to  the 
high  office  be  holds,  do  not,  in  my  opinion, 
afford  just  ground  for  impeachment. 

So  much  of  the  eleventh  article  as  relates  to 
the  speech  of  the  President  made  August  18, 
18G6,  is  disposed  of  by  what  has  been  said  on 
the  tenih  article. 

The  only  proof  to  sustain  the  allegation  of 
unlawfully  attempting  to  devise  means  to  pre- 
vent Edwin  M.  Stanton  from  resuming  the 
office  of  Secretatv  of  War  is  to  be  found  in  a 
letter  from  the  President  to  General  Grant, 
dated  February  10,  1868,  written  long  alter 
Mr.  Stanton  had  been  restored.  This  letter, 
referring  to  a  controversy  between  the  Presi- 
dent and  General  Grant  in  regard  to  certain 
communications,  oral  and  written,  which  bad 
paased  between  them,  shows  that  it  was  the 
President's  intent,  in  case  the  Senate  did  not 
coDOor  in  Stanton's  suspension,  to  compel  him 
to  resort  to  the  courts  to  regain  possession  of 
the  War  Department,  with  a  view  of  obtaining 
a  judicial  decision  on  the  validity  of  the  tenure- 
ol'-oiSce  act;  but  the  intention  was  never 
carried  out,  and  Stanton  took  possession  by 
the  volantary  surrender  of  the  office  by  Gen- 
eral Uraut.  Was  this  intent  or  pui-pose  of  the 
President  to  obtain  a  judicial  decision  in  the 
only  way  then  practicable  a  high  misdemeanor  ? 

It  is  unnecessary  to  inquire  whether  the 
President  would  have  been  justified  in  carrying 
his  intention  into  effect.  It  was  not  done  and 
his  entertaining  an  intention  to  do  it  constituted, 
in  my  opinion,  no  offense.  There  is,  however, 
to  my  mind  another  oooclusive  answer  to  this 
charge  in  the  eleventh  article.  The  President, 
io  my  view,  had  authority  to  remove  Mr.  Stan- 
ton, and  this  being  so,  he  could  by  removal  at 
any  time  have  lawfully  kept  him  from  again 
taking  possession  of  the  office. 

There  is  no  proof  to  sustain  the  other  charges 
of  this  article.  In  coming  to  the  conclusion 
that  the  President  is  not  guilty  of  any  of  the 
high  crimes  and  misdemeanors  with  which  he 
stands  charged,  I  have  endeavored  to  be  gov- 
erned by  the  case  made  without  reference  to 
other  acts  of  hia  not  contained  in  the  record, 
and  without  giving  the  least  heed  to  theolamor 
of  intemperate  zealots  who  demand  the  convic- 
tion of  Andrew  Johnson  as  a  test  of  party  faith, 
or  seek  to  identify  with  and  make  responsible 
for  his  acts  those  who  from  convictions  of  duty 
feel  compelled  on  the  case  made  to  vqte  for 
his  acijuittal.  His  speeches  and  the  general 
course  of  his  administration  have  been  as 
distasteful  to  me  ae  to  aiiy_  one,  and  I  should 
consider  it  the  great  calamity  of  the  age  if  the 
disloyal  element,  so  often  enoouragetf  by  his 
measures,  should  gaio  political  asoendeney. 
If  the  question  was,  Is  Aadf«w  Johnson  a  fit 
person  for  President?  I  should  answer,  no ;  but 
It  is  sot  a  party  queatioa,  nor  u^on  Andrew 
Johnson's  deeds  and  aicts,  except  so  far  as  they 
are  made  to  appear  in  the  record,  that  I  am  to 
decide. 

Painful  as  it  is  to  disagree  with  so  man^ 
political  associatea  and  friends  whose  consci- 
eotious  convictions  have  led  them  to  a  different 
result,  I  mnst,  nevertheless,  in  the  discharge  of 
tl|«  high  responsibility  under  which  I  act,  be 
governed  by  what  my  reason  and  judgment 
t«U  me  is  th«  truth,  and  the  justice  and  the 
law  of  this  case.  What  law  does  this  record 
show  the  President  to  have  violated?  Is  it  the 
tanuie-of-effioe  act?    I  believe  in  the  consti- 


tutionality of  that  act,  and  stand  ready  to 
punish  its  violators ;  but  neither  the  removal 
of  that  faithful  and  efficient  officer,  Edwin 
M.  Stanton,  which  I  deeply  regret,  nor  the  ad 
interim  designatioiuof  Lorenxo  Thomas,  were, 
as  has  been  shown,  forbidden  by  it.  Is  it  the 
reconstruction  acts?  Whatever  the  facts  may 
be,  this  record  does  not  eontain  a  particle  of 
evidence  of  their  violation.  Is  it  the  conspitaciy 
act?  No  facts  are  shown  to  sustain  such  a 
charge,  and  the  same  may  be  said  of  the  charge 
of  a  violation  of  the  appropriation  act  of  March 
2,  18Q7  ;  and  these  are  alt  the  laws  aUeged  to 
have  been  violated.  It  is,  however,  charged 
that  Andrew  Johnson  has  violated  the  Consti- 
tution. The  fact  may  be  so,  but  where  is  the 
evidence  of  it  to  be  found  in  this  record? 
Others  may,  but  I  cannot  find  it.  To  convict 
and  depose  the  Chief  Magistrate  of  a  great 
nation,  when  his  guilt  was  not  made  palpable 
by  the  record,  and  for  insufficient  cause,  wooU 
bo  fraught  with  far  greater  daager  tothe  future 
of  tho  country  than  can  arise  from  leaving  Mr. 
Johnson  in  office  for  the  remaining  months  of 
his  term,  with  powers  curtailed  and  limited  as 
they  have  been  by  recent  legislation. 

Once  set  the  example  of  irapesching  a  Pres- 
ideat  for  what,  when  the  excitement  of  the 
hour  shall  have  sobeided,  will  be  regarded  aa 
insufficient  causes,  as  several  of  those  now 
alleged  againet  the  Preeident  were  decided  ta 
be  by  the  House  of  Representatives  only  a  few 
months  since,  and  no  in  tare  President  will  be 
safe  who  happens  to  differ  with  a  majori^  of 
the  House  and  two  thirds  of  the  Senate  on  any 
measure  deemed  by  them  important,  particu- 
larly if  of  a  political  character.  Blinded  by 
partisan  zeal,  with  such  an  example  before 
them,  they  will  not  scruple  to  remote  oat  of 
the  way  any  obstacle  to  the  aocoraplisbment 
of  their  purposes,  and  what  then  becomesef  Uie 
checks  and  balances  of  the  Constitutien,  so 
carefully  devised  and  so  vital  to  its  perpetuity? 
They  are  all  gone.  In  view  of  the  eonse- 
qnences  likely  to  flow  from  this  day's  peo- 
cedhigs,  should  they  result  in  conviction  on 
what  my  judgment  tells  me  are  insufficient 
charges  and  proofs,  I  tremble  for  the/future 
of  my  country.  I  cannot  bo  an  instrument  to 
produce  such  a  result ;  and  at  the  hazard  of 
the  ties  even  of  friendship  and  affection,  till 
calmer  times  shall  do  justice  to  my  motives, 
no  alternative  is  left  me  but  tho  inflexible 
discharge  of  duty. 

OPINION 

OP 

HON.  JAMES  W.  GRIMES. 

The  President  of  the  United  States  stands  at 
the  bar  of  the'Senate'charged  with  the  com- 
mission of  high  crimes  and  misdemeanors. 
The  principal  offense  charged  against  him  is 
embodied  in  varioas  forms  in  the  first  eight 
articles  of  impeachment.  _  This  offense  is  al- 
leged to  consist  in  a  violation  of  the  provisions 
of  the  first  section  of  an  act  of  Congress  enti- 
tled "  An  act  regulating  the  tenure  of  certain 
civil  offices,"  approved  ilarch  2, 1867,  in  this, 
that  on  the  2ist  day  of  February,  1868,  the 
President  removed,  or  attempted  to  remove, 
Edwin  M.  Stanton  from  the  office  of  Secretary 
for  the  Department  of  War,  and  issued  a  letter 
of  authority  to  General  Lorenzo  Thomas  as 
Secretary  for  the  Department  of  War  ad  in- 
ierim. 

The  House  of  Representatives  charge  in  their 
three  first  articles  that  the  President  attempted 
to  remove  Mr.  Stanton,  and  that  he  issnea  his 
letter  of  authority  to  General  Thomas  with  an 
intent  to  violate  the  law  of  Congress,  and  with 
the  further  "  intent  to  violate  the  Constitution 
of  the  United  States."  The  President,  by  his 
answer,  admits  that  he  sought  to  substitute 
General  Thomas  for  Mr.  Stanton  at  the  head 
of  the  Department  of  War ;  but  insists  that  he 
had  the  right  to  make  such  substitution  under 
the  laws  then  and  now  in  force,  and  denies  that 
in  aoythiug  that  he  has  done  or  attempted  to 


do  he  intended  to  violate  the  laws  or  the  Con- 
stitution of  the  United  States. 

To  this  answer  there  is  a  general  traverse 
by  the  House  of  Representatives,  and  thereon 
issue  is  joined ;  of  that  lesue  we  are  the  triers, 
and  have  sworn  that  in  that  capacity  we  will 
do  ''  impartial  Justice  aooording  to  the  Coasti- 
tntion  and  the  laws." 

.  It  will  be  perceived  that  there  is  nothing  in- 
Tolvedin  the  first  eight^rticles  of  impeachment 
but  pure  qnestions  of  law  growing  oat  of  the 
construction  of  statutes.  Mr.  Johnson's  guilt 
or  innocence  upon  those  articles  depends  wholly 
on  the  fact  whether  or  not  he  had  the  power, 
after  the  passage  of  the  tenure-of-office  act  of 
March  2, 1867,  to  remove  Mr.  Stanton  and  issue 
the  letter  of  appointment  to  General  Thomas, 
and  upon  th«  further  fact,  whether,  having  ao 
such  legal  authority,  he  nevertheless  attempted 
to  exercise  it  "  with  intent  to  violate  the  Con- 
stitution of  the  United  States." 

Mt.  Stanton  was  appointed  Secretary  for  the 
Department  of  War  by  Mr.  Lincoln  on  the  IStb 
day  of  Jaaoary,  1862,  and  has  not  since  been 
reappointed  or  recommissioned.  His  commis- 
■ioawasissaedtocontinae  "for  and  during  the 
pleasure  of  the  President ' '  His  appointment 
was  moAs  onder  the  act  of  Angast  7,  1789,  the 
first  two  sacUons  of  which  reui  as  follows : 

"  There  shall  b«  an  ezeeativa  Department  t«  be 
denoinioated  tho  Department  of  War;  and  tbera 
ahall  bo  a  principKl  officer  therein,  to  bo  colled  the 
Secretary  for  the  Department  of  War,  who  shall  per- 
form ana  exeeute  snch  duties  aa  shall  fh>m  time  to 
time  be  enjoined  on  or  intraated  to  him  by  the  Presi- 
dcQt  of  the  United  Statot,  and  the  said  principal 
officer  shall  conduct  tho  business  of  the  siud  Depart- 
ment in  such  manner  03  the  President  of  the  United 
States  shall  bwa  time  to  time  order  and  ioatmet. 

"There  shall  be  in  the  said  Department  an  inferior 
officer,  to  be  appointed  by  said  principal  officer,  lo  be 
employed  therein  as  ho  shall  deem  proper,  and  to  bo 
called  tboohiefelerk  of  the  Department  of  War:  and 
vheneverthe  eaidprineigal twicer  mikallbe nmnned  from 
office  hy  the  President  cj  the  Utiited  «Skote«,  and  in  any 
other  case  of  vacancy,  shall,  during  the  same,  have 
•harge  of  the  recordi,  hooks,"  Ico. 

At  the  same  session  of  Congress  was  passed 
the  act  of  July  27,  1789,  creating  the.Depart- 
mea  t  of  Foreign  Affiiirs.  The  two  first  sections 
of  the  two  acts  arc  precisely  similar  except  in 
the  designations  of  the  two  Departments. 
Upon  the  passage  of  this  last  act  occurred  one 
of^  the  most  memorable  and  one  of  the  ablest 
debates  that  ever  took  place  in  Congress.  Tho 
suhjeet  nader  discussion  was  the  tennreof  pub- 
lic officers,  and  especially  the  tenure  by  which 
the  Secretaries  of  the  Execative  Departments 
should  hold  thoir  offices.  Without  ^ing  into 
the  partkalan  of  that  great  debate,  it  is  soS- 
«i«nt  to  saj  that  the  reasons  assigned  by  Mr. 
Madison  and  his  associates  in  favor  of  a  "  ten- 
are  during  tfco  pleasure  of  the  President"  woe 
adeptad  as  the  true  ooattitational  theory  on  this 
subject.  That  great  man,  with  almost  a  pro- 
phetic anticipation  of  this  oase,  declared  on  the 
L6th  June,  1789,  in  his  speech  in  the  House  of 
Reptesentatires,  of  which  he  was  a  member 
from  Vicgioia,  that — 

"It  ia  evidenfly  the  intention  of  the  Cnnstitntios 
that  the  FintMacistrate  should  be  rospooaible  for  the 
executive  departmenC  So  tar,  therefore,  as  we  do  not 
make  tho  officers  who  are  to  aid  htm  in  the  dvtiM 
of  that  departtuent  responsible  to  him  he  is  not  res- 
ponsible to  tho  country.  Acain,  ia  there  ao  dSBiil 
that  au  officer,  when  he  is  ap^intcd  by  the  concnr- 
ronco  of  tho  Senate  and  bis  friends  in  that  body,  may 
ofaoeae  rather  to  risk  his  eatabliabment  on  the  fiivor 
of  that  branch  than  rest  it  apoa  the  diacharn  vf  his 
duties  to  the  satisfaction  of  the  executive  onoek, 
which  is  constitatinnnlly  authorised  to  iospeet  and 
eeatml  biaooBdaotl  And  if  it  sbosld  happea  Uiat 
the  offioen  eoanect  thesMelvee  with  tk«  Senate,  th«r 
may  mutually  support  each  other,  and  for  want  of 
efficacy  reduce  the  power  of  tho  President  to  a  mere 
vapor,  ia  whieboasehisrefpoasibiltty  woaM  hsaaai- 
bilated,  and  the  ezyeotatiea  ef  it  uBJaak  Tbe  Wsk 
executive  officers  joined  in  cabal  with  the  SfBtU 
would  Iny  tho  fonndatton  of  discord,  and  end  i»  an 
aasumptioBoftheexcaallveimwcr.oBlytobereavved 
by  a  revolatiou  of  the  Goverameat." 

It  wiH  be  observed  that  it  is  here  contended 
that  it  is  the  ConstitotioD  that  establiabea  the 
tenure  of  office.  And  in  order  to  pat  this  eees- 
tion  beyond  fiitote  cavil.  Chief  Justice  Mar- 
shall, io  bis  Life  of  Waahi^ften,  volame  2,  page 
1»2,  says : 

"  After  an  ardent  dlsemsion,  whfefa  eonsnmed  sev- 
eral days,  the  ooHmittee  divided,  and  theaaeirfiaaat 
was  negatived  hy  a  majprity  of  thirly-Cwr  to  twsaly. 
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Tht  opinkin  thna  exrneted  by  the  House  of  IUj>r»- 
seDtuiivea  didnut  ozplioitly  convey  theirseoae  of  the 
Constitution.  Indeed, the expresd ffrantof thepowor 
to  rtie  President  rather  imjilied  a  right  in  the  Legis- 
Uture  to  give  or  withhold  it  at  their  diseretioD.  To 
obviate  »uy  inisunderstaQdias  of  tho  principle  oa 
which  the  question  had  been  decided,  Mr.  Benson 
movedin  the  Uooso,  when  the  report  of  the  Commit- 
tee of  tbe  Whole  was  taken  up,  to  amend  the  seooad 
olaose  in  the  bill  so  as  clearly  to  imply  the  power  of 
removal  to  besolely  in  the  President,  He  ^ave  notice 
thiitif  faoshoald  succeed  in  this  ho  would  move  to 
strike  outthe  words  whieh  hod  been  thonabjectof 
debate.  If  tboao  wordscontinuod, boiuud.tbe  power 
of  removal  by  tho  President  might  hereafter  appear 
to  be  exercised  by  virtue  of  a  legislative  grant  only, 
and  ooneoquently  be  subjected  to  tegislativo  instabil- 
ity, when  be  was  well  satisfied  in  bis  own  mind  that 
it  was  by  fair  construction  fixed  in  the  Constitntion. 
The  motion  was  seconded  by  Mr.  Madison,  and  both 
•meadBMnts  were  adopted." 

And  Judge  Marshall  adds : 

"As  the  bill  passed  into  a  law  itbns  ererbeen  eop- 
ddered  M  •  iWlexvraasiea  of  the  senie  of  tbe  Le«w- 
latora  on  this  important  put  of  tho  American  Con- 
stitution." 

And  Chancellor  EeatBa^s,  wkea  Braking  of 
tbe  action  of  this  CoDgress,  many  of  the  mew- 
Lers  of  which  had  been  members  of  tbe  Coaven- 
tioii  that  framed  tbe  Constitution,  the  chiefcst 
among  them,  perhaps,  being  Madison,  who  boa 
been  called  the  iaiher  of  toat  inatrument: 

"This  amotiBtedto  alegislatiTceoDstraotioB  of  the 
Constitution,  and  it  bos  over  since  been  acquiesced 
in  and  acted  opon  as  of  decisive  authority  in  the  ease. 
It  applies  equally  to  every  other  offioer  of  the  Gov- 
ernment appointed  by  the  President  and  Senate  whose 
termofdgraiiou  isnot  specially  declared.  Itis  sup- 
ported by  the  weighty  reason  that  the  subordinate 
oCeerx  in  tho  excontiTe  department  oagfat  to  bold  at 
tbe  pleasure  of  the  head  of  that  department,  beoaiue 
fao  is  invested  generally  with  the  executive  authority, 
and  every  participation  in  that  authority  by  tho  Sen- 
ate was  aiiozception  to  a  general  principle,  andoDfrbt 
to  be  takoo strictly.  Tho  Preeident  istbegreatrespon- 
siblo  officer  for  the  faithful  execution  of  the  law,  and 
the  poworof  removal  was  incidental  to  that  duty,  and 
rniciit  often  be  re<taiBite  to  fulfill  it."— 1  KetH.  Omu, 
310, 

Thns  the  Oongtitolion  and  the  law  ttood  as 
expoanded  by  the  coarts,  as  coDStroed  by  com- 
mentators and  publicists,  a&acted  on  by  all  the 
Pntsidents,  and  acquiesced  in  by  all  of  the  Con- 
greases  iirom  1789  until  the  2d  March,  1867, 
when  the  teoare-of-offics  aot  was  passed.  The 
first  section  of  this  act  reads  as  follows : 

**  That  every  person  holdlns  any  civil  oC«e  to  whteh 
be  has  been  appointed  by  aad  with  the  ad*iaa  and 
oonsent  of  the  Senate,  and  every  person  who  shall 
horoaflor  be  appointed  to  any  such  ofllcc,  and  shall 
become  duly  Qualified  to  act  theretiv,  is  and  shall  be 
entitled  to  haldsuicb  offioenotilasBcoeaBorshallbavo 
been  in  a  like  manner  appointed  and  duly  ^iUoUfied, 
except  OS  bcrein  otherwise  provided." 

Then  comes  what  is  ".otherwise  provided:  " 

" Provided,  That  tho  Seeretaries  of  State,  of  the 
Treasury,  of  War,  of  tho  Navy,  and  of  the  Interior, 
the  Postmaster  Grencr.il,  and  the  Attorney  General 
•hall  hold  their  offices  respeatively  for  and  during 
tbe  term  of  the  President  by  whom  they  may  have 
been  appuinted,  and  for  one  month  thereafter,  sub- 
ject to  removal  by  and  with  the  odvioe  and  consent 
of  the  Senate." 

The  controversy  in  this  case'grows  oat  of  the 
ooRStniction  of  this  section.  How  does  it  affect 
the  act  of  1789,  and  does  it  change  the  tenare 
of  oESce  of  the  Secretary  for  the  De[<&rtment 
of  War  as  established  by  that  act?  To  that  in- 
quiry I  propose  to  address  myself.  I  shall  not 
deny  the  constitutional  validity  of  the  act  of 
March  2,  1867.  That  qnestion  is  not  neces- 
sarily in  this  case. 

The  first  question  presented  is,  is  Mr.  Stan- 
ton's case  within  tbe  provisions  of  the  tennre- 
of-office  act  of  March  2,  18677 

Certainly  it  is  not  within  the  body  of  the  first 
section.  The  tennre  which  that  provides  for 
is  not  the  tennre  of  any  Secretary.  AU  Secre- 
taries whose  tenare  is  regulated  by  this  law  at 
alt  are  to  go  out  of  Ofiice  at  the  end  of  the 
term  of  the  President  by  whom  they  shall  be 
appointed,  and  one  month  thereafter,  unless 
sooner  removed  by  the  President,  by  and  with 
the  advice  and  consent  of  tbe  Senate,  while  all 
other  civil  officers  are  to  hold  until  a  successor 
•hall  be  appointed  aud  duly  qualified.  The 
office  of  Secretary  has  attached  to  it  one  ten- 
are  ;  other  civil  officers  another  and  diSerent 
teoore,  and  no  one  who  holds  the  office  of  Sec- 
retary can,  bff  force  of  this  law,  hold  by  any 
otber  tenure  than  the  one  which  the  law  spe- 
cially assigns  to  that  office.    The  plain  intent 


of  the  proviso  to  the  first  seetion  Is  to  prescribe 
a  tentn«  for  tite  office  of  Secretary  different 
from  the  tenure  fixed  for  other  civil  officers. 
This  is  known  to  have  been  done  on  account 
of  the  marked  difference  between  tbe  heads  of 
Departments  and  all  other  officers,  which  made 
it  desind^le  and  necessary  for  the  public  service 
that  tbe  heads  of  Departments  shonld  go  oat 
of  office  with  the  President  by  whom  they  were 
appointed.  It  would,  indeed,  be  a  strange  re- 
Bolt  of  the  law  if  those  Secretaries  appointed 
by  Mr.  Lincoln  should  hold  by  the  tenure  fixed 
by  the  act  for  ordinary  civil  officers,  while  all 
the  other  Secretaries  should  hold  by  a  different 
tentree;  that  those  appointed  by  the  present 
and  all  future  Presidents  shonld  hold  only 
daring  the  term  of  the  President  by  whom 
they  mayhave  been  appointed,  while  those  not 
appointed  by  him  should  bold  indefinitely ;  and 
this  nnder  a  law  which  undertakes  to  define 
the  tenure  of  all  the  Secretaries  who  are  to 
hold  their  offices  nnder  the  law.  I  cannot  come 
to  that  conclusioa.  My  opinion  is,  that  if  Mr. 
Stanton's  tenare  of  office  is  prescribed  by  this 
law  at  all,  it  is  prescribed  to  him  as  Secretary 
of  War,  under  and  by  force  of  the  proviso  to 
the  first  seetion ;  and  if  his  case  is  not  included 
in  that  proviso  it  is  net  included  in  the  law  at 
all. 

It  is  clear  to  my  mind  that  tho  proviso  does 
not  indade,  and  was  not  intended  to  include, 
Mr.  Stanton's  case.  It  is  not  possible  to  apply 
to  his  case  the  language  of  the  proviso  unless 
we  suppose  it  to  have  been  intended  to  legislate 
him  out  of  office ;  a  conclusion,  I  consider, 
wholly  inadmiesable.  He  was  appointed  by 
President  Lincoln  daring  his  first  term  of  office. 
He  cannot  hereafter  go  out  of  office  at  the  end 
of  the  term  of  the  President  by  whom  he  was 
appointed.  That  term  was  ended  before  the 
law  was  passed.  The  proviso,  therefore,  can- 
not have  been  intended  to  make  a  rule  for  bis 
case ;  and  it  is  shown  that  it  was  not  intended. 
This  was  plainly  declslred  in  debate  by  tbe 
conference  committee,  both  in  the  Senate  and 
in  the  House  of  Representatives,  when  the 
proviso  was  introduced  and  its  effect  explained, 
i'he  meaningand  effect  of  the  proviso  were  then 
explained  and  understood  to  be  that  the  only 
tennre' of  the  Secretaries  provided  for  by  this 
law  was  a  tenure  to  end  with  the  term  of  ser- 
vice of  the  President  by  whom  they  were  ap- 
poiated,  and  as  this  new  tenare  could  not  in- 
clude Mr.  Stanton's  case,  it  was  here  explicitly 
declared  that  it  did  not  include  it.  When  this 
subject  wag  under  consideration  in  the  House 
of  Hepresehtatives  on  the  report  of  the  con- 
ference committee  on  the  disagreeing  vote  of 
the  two  Houses,  Mr.  Schenck,  of  Ohio,  chair- 
man of  the  conference  committee  on  the  part 
of  the  House,  said : 

"It  will  be  remembered  that  by  tbe  bill  as  it  passed 
tbe  Senate  it  was  provided  tbat  the  eoncurronco  of 
tbe  Senate  should  be  required  in  all  removals  from 
office,  except  in  the  case  of  tho  heads  of  Departments. 
The  House  amended  the  bill  of  the  Senate  so  as  to 
extend  this  requirement  to  the  beads  of  Departments 
as  well  as  to  their  officers. 

"The  committee  of  conference  have  agreed  that 
the  Senateshall  aocepttheamendment  of  the  House. 
Bia,  inamuak  at  thu  mould  eompel  Ihe  Frtndent  to 
ketp  arovMd  him  headt  of  Departmmti  unlit  tka  end  of 
hin  irrnt  who  teould  hold  over  to  another  term,  a  com- 
promi»e  wo*  made  hy  which  a  further  amendment  i» 
added  lolhit  portiea  of  the  bill,  to  that  th»  term  of  rtfice 
of  the  headt  of  Departments  ehall  ejrpirevnth  iJuterm 
of  the  President  who  appointed  them,  allowinff  these 
heads  of  Departments  one  month  longer." 

When  the  bill  came  to  the  Senate  and  was 
considered  on  tho  disagreeing  vote  of  the  two 
Houses,  and  Mr.  Doouttle,  of  Wisconsin, 
charged  that  although  the  purpose  of  the  meas- 
ure was,  in  his  opinion,  to  force  the  President 
against  his  will  to  retain  the  Secretaries  ap- 
pointed by  Mr,  Lincoln,  yet  that  the  phraseol- 
ogy was  such  that  tbe  bill,  if  passed,  would 
not  accomplish  that  object,  Mr.  Sherman,  of 
Ohio,  who  was  a  member  of  the  conference 
committee  and  assisted  to  frame  the  proviso, 
said : 

"I  do  not  understand  the  logic  of  tho  Senator  from 
Wisconsin.  He  first  attributes  a  |>nrpose  to  the  com- 
mittee of  confei-enco  which  I  say  is  not  true.  I  say 
that  the  Senate  have  not  IcRislatcd  with  a  view  to 
any  poisons  or  any  President,  and  therefore  be  com- 


menoes  by  asserting  what  is  not-true.  We  do  not 
legislate  in  order  to  keepin  theSecretatrof  War.tba 
Secretary  of  the  Navy,  or  tho  Seorotarjsof  State." 

Then  a  conversation  arose  betwecu  the  Sen- 
ator from  Ohio  and  another  Senator,  and  tke 
Senator  from  Ohio  continued  tliutf: 

"That  the  Senate  bad  no  saeh  purpose  is  shown  \iT 
its  vote  twice  to  make  this  exception.  That  this  pro- 
vision does  not  apply  to  the  present  case  is  shown  by 
the  fact  that  its  language  is  so  framed  as  not  to  ap- 
ply to  tho  present  President.  The  Senator  shows 
that  himself,  and  argues  truly  that  it  would  not  pre- 
vent the  present  President  irom  removing  tbe  Sec- 
retary of  War,  the  Secretary  of  the  Navy,  and  the 
Secretary  of  State.  And  if  Isuppoeed  thateither  of 
tbesegentlomeu  was  so  wantingin  manhood,  in  honor, 
as  to  bold  his  place  after  tho  politest  iutimatiim  by 
the  President  of  the  United  States  that  his  services 
wore  no  longer  needed,  I  certainly,  as  a  Senator, 
would  oonsent  to  his  removal  at  any  (iua,  and  sa 
would  we  all," 

Did  any  one  here  doubt  the  correctness  of 
Mr.  Sheumak's  interpretation  of  the  act  when 
he  declared  that  it  "  would  not  prevent  tkepres- 
ent  President  from  removina  tlte  Sea-etmy  of 
War,  ihe  Secretary  of  the  Navy,  and  the  ISearf 
iary  <f  State  f"  ■  Was  there  any  dissent  from 
his  position?  Was  there  not  entire  aoquies- 
cenoein  it? 

Again,  said  Mr.  Sherman: 

"  InthiseaMthaeommitteeof  eeaferenoe— lacroed 
to  it,  I  confess,  with  some  reluotanoe— came  to  the 
conclusion  to  qualify  to  some  extent  the  power  of 
removal  over  a  Cabmct  minister.  Wo  provide  that 
a  Cabinet  minister  shall  bold  bis  oSoe  notfor  a  fixed 
term,  not  until  tho  Seaata  shall  eonaeat  to  his  re- 
moval, but  at  long  at  lite  power  that  ajipointt  himholdt 
office." 

But  whatever  may  have  been  the  character 
of  the  debates  at  the  time  of  the  passage  of  the 
law,  or  whatever  may  have  been  the  coutempo- 
raneous  exposition  of  it,  I  am  clearly  convinced 
that  tbe  three  Secretaries  holding  over  from 
Mr,  Lincoln's  administration  do  not  fall  within 
its  provisions  under  any  fair  judicial  interpre- 
tation of  the  actj  that  Mr.  Stanton  held  bis 
office  under  the  act  of  1789,  and  under  his  only 
commission,  issued  in  18G2,  which  was  at  the 
pleasure  of  the  President;  and  I  am,  conse- 
quently, constrained  to  decide  that  tho  order 
lor  bis  removal  was  a  lawful  order.  Any  other 
construction  would  involve  us  in  the  absurdity 
of  ostensibly  attempting  to  limit  the  tenure  of 
all  Cabinet  officers  to  the  term  of  tho  officer 
having  the  power  to  appoint  them,  yet  giving 
to  three  of  the  present  Cabinet  ministers  an 
unlimited  tenure;  for,  if  the  construction  con- 
tended for  by  the  Managers  be  the  correct  one, 
while  four  of  the  present  Cabinet  officers  will 
go  out  of  office  absolutely,  and  without  any 
action  by  the  Senate,  on  the  4th  of  April  next, 
they  having  been  appointed  by  Mr.  Johnson, 
the  three  Cabinet  officers  appoinled  by  Mr. 
Lincoln  will  bold  by  another  and  different  ten- 
ure, and  cannot  be  removed  until  the  incoming 
President  and  the  Senate  shall  mutually  agree 
to  their  removal. 

If  I  have  not  erred  thus  far  in  my  judgment, 
then  it  follows  tbat  the  order  for  the  removal 
of  Mr.  Stanton  was  not  a  violation  of  tbe  Con- 
stitution of  the  United  States  by  reason  of  its 
having  been  issued  during  the  session  of  tbe 
Senate.  If  Mr.  Stanton  held  bis  office  at  the' 
pleasure  of  the  President  alone  under  the  act 
of  1789,  as  I  think  he  did,  it  necessarily  follows 
that  the  President  alone  could  remove  him. 
The  Senate  had  no  power  in  reference  to  his 
continuance  in  office.  I  am  wholly  unable  to 
perceive,  therefore,  that  the  power  of  the  Presi- 
dent to  remove  him  was  affected  or  qualified 
by  the  fact  that  the  Senate  was  in  session. 

It  has  sometimes  been  put  forward,  as  it  was 
by  Mr.  Webster  in  the  debate  of  1835,  that  the 
usual  mode  of  removal  from  office  by  the  Presi- 
dent during  a  session  of  the  Senate  had  been 
by  the  nomination  of  a  successor  iu  place  of 
A  B,  removed.  This  would  naturally  be  so  in 
all  cases  except  the  few  in  which  the  oQicer 
could  not  be  allowedj  consistently  with  the 
public  safety,  to  continue  in  office  until  bis 
successor  should  be  appointed  and  qualified 
and  also  should  refuse  to  resign.  Such  cases 
cannot  often  have  occurred.  But  when  they 
have  occurred,  I  believe  the  President  has 
exercised  that  power  which  was  ouderstood  to 
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belong  to  him  ^Jone,  and  which  in  the  statate 
tenure  of  most  offices  is  recognizad  by  thp  r  ■••s 
of  Congress  creating  them  to  be  the  pleasure 
of  the  President  of  the  United  States.  A  num- 
ber of.Casee  of  this  kind  have  been  pnt  in  avi- 
denpe.  I  do  not  find,  either  in  the  debates 
winch  have  been  had  on  the  power  of  rem  ova), 
or  in  the  legislation  of  Congress  on  the  tenure 
of  offices,  any  trace  of  a  distinction  between 
the  power  of  the  President  to  remove  in  recess 
and  his  power  to  remove  dnrine  a  session  of 
the  Senate  an  officer  who  bela  solely  by  his 
pleasure;  and  I  do  not  see  how  such  a  distinc- 
tion could  exist  without  some  positive  and  dis- 
tinct provision  of  law  to  make  and  define  it.  I 
know  of  no  sach  provision.  If  that  was  the 
teiHire  by  which  Mr.  Stanton  held  the  office  of 
Secretary  for  the  Department  of  War,  and  I 
think  it  was,  then  I  am  also  of  the  opinion  that 
it  was  not  a  violation  of  the  Constitution  to 
remore  him  dnrine  a  session  of  the  Senate. 

If  Mr.  Stanton  held  under  the  act  of  1789 
no  permission  of  the  President  to  continue  in 
office,  no  adoption  of  kira  as  Secretary  for  the 
Department  of  War,  coald  change  the  le{;al 
tenure  of  his  office  as  fixed  by  law  or  deprive 
the  President  of  the  power  to  remove  him. 

Uy  opinion  on  the  matter  of  tht  first  article 
is  not  affected  by  the  facts  contained  in  it,  that 
the  President  suspended  Mr.  Stanton  and  sent 
notice  of  the  suspension  to  the  Senate,  and  the 
Senate  refused  to  concar  in  that  suspension. 
In  my  opinion  that  action  of  the  President 
coald  not  and  did  not  change  the  tenure  of  Mr. 
Stanton's  office,  as  it  subsisted  by  law  at  the 

Pleasure  of  the  President,  or  deprive  the  Presi- 
ent  of  that  authority  to  remove  him  which 
necessarily  arose  from  that  tenure  of  office. 

]f  the  order  of  the  President  to  Mr.  Stan- 
ton was  a  lawful  order,  as  I  have  already  said 
I  thought  it  was,  the  first  question  under  the 
second  article  is  whether  the  President  did  any- 
thing unlawful  in  giving  the  order  to  General 
Thomas  to  perform  the  duties  of  Secretary  for 
the  Department  of  War  ad  interim. 

This  was  not  an  appointment  to  office.  It 
was  a  temporary  designation  of  a  person  to  dis- 
cbarKB  the  duties  of  an  office  until  the  office 
could  be  filled.  The  distinction  between  such 
a  designation  and  an  appointment  to  office  is 
in  itself  clear  enough,  and  has  been  recognized 
certainly  since  the  act  of  February  13,  1795. 
Many  cases  have  occurred  in  which  this  author- 
ity has  been  exercised.  The  necessity  of  some 
such  provision  of  law,  in  cases  of  vacancy  in 
offices  which  the  Executive  cannot  instantly 
fill,  must  be  apparent  to  every  one  acquainted 
with  the  workings  of  our  Qovemment,  and  I 
do  not  suppose  that  a  reasonable  question  can 
be  made  of  the  constitutional  validity  of  a  law 
providing  for  such  cases. 

The  law  of  1796  did  provide  for  such  cases ; 
and  the  Presiduut,  in  his  answer,  says  he  was 
advised  that  this  was  a  subsisting  law  not  re- 
pealed. It  may  be  a  question  whether  it  has 
Daen  repealed ;  bat  from  the  best  examination 
I  have  been  able  to  bestow  upon  the  subject  I 
am  satisfied  it  has  not  been  repealed. 

1  do  not  propose  to  enter  into  the  technical 
rules  as  to  implied  repeals.  It  is  a  subject  of 
great  difficulty,  and  I  do  not  profess  to  be  able 
to  apply  those  rules;  I  take  only  this  practical 
view  of  the  subject:  when  the  act  of  February 
20,  1863,  was  passed,  which  it  is  supposed  may 
have  repealed  the  act  of  1795,  it  is  beyond  all 
dispute  that  vacancies  in  office  might  be  created 
by  the  President;  and  there  might  be  the  same 
necessity  for  making  temporary  provision  for 
discharging  the  duties  of  such  vacant  offices  as 
was  provided  for  by  the  act  of  1795.  The  act 
of  1863  is  wholly  silent  on  this  subject.  Why 
should  I  say  that  a  public  necessity  provided 
fbr  in  1795  and  not  negatived  in  1863  was  not 
then  recognized ;  or  wny  should  I  say  that  if 
recoguized  it  was  intended  by  the  act  of  1868 
that  it  should  not  thereafter  have  any  provision 
made  for  it?  Comparing  the  act  of  1863  and 
the  cases  it  provided  for.  I  see  no  sufficient 
reason  to  say  that  it  was  tne  intention  of  Con- 
gress in  1863  to  deprive  the  President  of  the 


power  given  by  the  aet  of  1796  to  snpply  the 
temporary  necessities  of  the  pablic  service  ia 
case  of  vacaacy  caused  by  removaL 

But  if  I  thoogbt  otherwise  I  should  be  un- 
able to  convict  the  President  of  a  crime  because 
he  had  acted  under  the  law  of  1795.  Many 
cases  of  ad  interim  appointments  have  been 
brought  before  us  in  evidence.  It  appears  to 
have  been  a  constant  and  frequent  practice  of 
the  Government,  in  all  cases  when  the  Presi- 
dent was  not  prepared  to  fill  an  office  at  the 
moment  when  the  vacancy  occurred,  to  make 
an  ad  interim  appointment.  There  were  one 
hundred  and  seventy-nine  such  appoiatoieDts 
specified  in  the  schedule  annexed  to  the  mes- 
sage of  President  Buchanan,  found  on  page  584 
of  the  printed  record,  ae  having  occurred  in 
little  more  than  the  space  of  thirty  years.  I 
have  not  minutely  examined  the  evidence  to 
follow  the  practice  further,  because  it  seems  to 
me  that  if,  as  I  think,  the  Presideat  had  the 
power  to  remove  Mr.  Stanton,  he  might  well 
conclude,  and  that  it  cannot  be  attributed  to 
him  as  a  high  crime  and  misdemeanor  that  be 
did  conclude,  that  he  might  designate  sons 
proper  officer  to  take  charge  of  the  War  Depart- 
ment until  he  could  send  a  nomination  of  a  suit- 
able person  to  be  Secretary ;  and  when  1  add 
that  on  the  next  day  after  this  designation  the 
President  did  nominate  for  that  oSiee  an  emi- 
nent citizen  in  whose  loyalty  to  our  country  and 
in  whose  fitness  for  any  duties  he  might  be 
willing  to  undertake  the  people  would  be  will- 
ing to  confide,  I  can  find  no  sufficient  reason  to 
doubt  thatthe  President  acted  in  good  fiuth  and 
believed  that  he  was  acting  within  the  laws  of 
the  United  States.  Surely  the  mere-signing  of 
that  letter  of  appointment,  "  neither  attended 
or  followed  by  the  possession  of  the  office  named 
in  it  or  by  any  act  of  force,  of  violence,  of 
fraud,  of  corruption,  of  injury,  or  of  evil,  will 
not  justify  m  in  depriving  the  President  of  his 
office." 

I  have  omitted  to  notice  one  fact  stated  in 
the  second  article.  It  is  that  the  designation 
of  General  Thomas  to  act  ad  interim  as  Sec- 
retary of  War  was  made  during  a  session  of 
the  Senate.  This  requires  bat  few  words.  Tbe 
acts  of  Congress,  and  the  nature  of  the  cases 
to  which  they  apply,  admit  of  no  distinction 
between  ad  interim  appointments  in  tba  ses- 
sions or  tbe  reeess  of  the  Senate.  A  dexig- 
nation  is  to  be  made  when  necessary,  and  the 
necessity  may  occur  either  in  session  or  in 
recess. 

I  do  not  deem  it  necessary  to  state  any  ad- 
ditional views  concerning  the  third  article,  for 
I  find  in  it  no  allegations  upon  whieh  I  have 
not  already  sufficiently  indicated  my  opinion. 

The  fourth,  fifth,  sixth,  and  seventh  articles 
charge  a  conspiracy.  I  deem  it  sufficient  to 
say  that,  in  my  judgment,  tbe  evidence  adduced 
by  the  House  of  Representatives  not  only  fails 
to  prove  a  conspiracy  between  the  President 
and  General  Thomas  to  remove  Mr.  Stanton 
from  office  by  force  or  threats,  but  it  fails  to 
prpve  any  conspiracy  in  any  sense  I  can  attach 
to  that  word. 

The  President,  by  a  written  order  committed 
to  General  Thomas,  required  Mr.  Stanton  to 
cease  to  act  as  Secretary  for  the  Department 
of  War,  and  informed  him  that  he  had  em- 
powered General  Thomas  to  act  as  Secretary 
ad  interim.  The  order  to  General  Tbomtts 
empowered  him  to  enter  on  the  duties  of  the 
office  and  receive  from  Mr.  Stantou  tbe  public 
property  in  his  charge.  There  is  no  evidence 
that  tbe  President  contemplated  the  use  of 
force,  threats,  or  intimidation ;  still  less  that  he 
authorized  General  Tliomas  to  use  any.  I  do 
not  regard  tbe  declarations  of  General  Thomas, 
as  explained  by  himself,  as  having  any  tend- 
enq/  even  to  fix  on  the  President  any  purpose 
bevond  what  the  orders  on  their  face  import. 

Believing,  as  I  do,  that  the  orders  of  the 
President  for  the  removal  of  Mr.  Stanton,  and 
the  designation  of  General  Thomas  to  act  ad 
interim,  were  legal  orders,  it  is  manifestly  im- 
possible for  roe  to  attach  to  them  any  idea  of 
criminal  conspiracy.    If  those  orders  had  not 


beeii,  ia  »y  jodgiacnt,  iawfal,  I  dSonld  not 
have  come  to  the  conclusion,  upon  the  evi- 
dence,  that  any  actual  intent  to  do  an  unlaw- 
ful act  was  proved. 

The  eigbtn  article  does  not  require  any  par- 
ticular notice  after  what  I_  have  said  of  the 
first,  second,  and  third  articles,  because  tbe 
only  additional  matter  contained  in  it  is  the 
allegation  of  an  intent  to  unlawfully  control 
the  appropriations  made  b^  Congress  for  the 
railitai^  service  by  unlawfully  removing  Mr. 
Stanton  from  the  office  of  Secretary  for  the 
Department  of  War. 

In  my  opinion,  no  evidence  whatever,  tend- 
ing to  prove  this  intent,  has  been  given.  Tbe 
Managers  offered  some  evidence  which  they 
supposed  might  have  some  tendency  to  prove 
this  allegation,  but  it  appeared  to  tbe  Seaate 
that  tbe  supposed  means  could  not,  under  any 
circnmstances,  be  adequate  to  tbe  supposed 
end,  and  the  evidence  was  rejected.  Holding 
that  the  order  for  the  removal  of  Mr.  Stanton 
was  not  an  infraction  of  the  law,  of  course  this 
article  is,  in  my  opinion,  wholly  unsupported. 

I  find  no  evidence  sufficient  to  support  the 
ninth  article. 

The  President,  a«  ComnAader-in-Cbief  of 
the  Array,  had  a  right  to  be'  infbrmed  of  anv 
details  of  the  military  service  concerning  which 
he  thought  proper  to  inquire.  His  attention 
was  called  by  one  of  bis  Secretaries  to  some 
nnusnal  orders.  He  sent  to  General  Emory  to 
make  inquiry  concerning  them.  In  the  course 
of  the  conversation  General  Emory  himself  in- 
troduced the  subject  which  is  the  gist  of  the 
ninth  arlicle,  and  I  find  in  what  the  President 
said  to  him  nothing  which  he  might  not  aatn- 
rally  say  in  response  to  General  Emory's  in- 
quiries and  remarks  without  tbe  criminal  intent 
charged  in  this  ninth  article. 

I  cone  now  to  the  question  of  intent.  Ad- 
mitting that  the  President  had  no  power  under 
the  law  to  issue  the  order  to  remove  Mr.  Stan- 
ton aMl  appoint  General' Thomas  for  Secretary 
^e  Department  of  War  ad  interim,  did  _b« 
issue  tbose  orders  with  a  manifest  iiUent  to  vio- 
late the  laws  and  ' '  tb«  GoastitaUon  of  the  Uni- 
ted States,"  as  charged  in  tbe  arUcles,  or  did 
he  issue  them,  as  he  says  he  did,  with  a  view 
to  have  the  constitutionality  of  the  tenure-of- 
office  act  judicially  decided? 

It  is  apparent  to  my  mind  that  the  President 
thoroughly  believed  the  tenure-of-office  act  to 
be  nnconstitutional  and  void.  He  was  so  ad- 
vised by  every  member  of  his  Cabinet  when  the 
bill  was  presented  to  him  for  bis  approval  in 
February,  1867.  The  Managers  on  tne  part  of 
the  House  of  Representatives  have  pnt  before 
us  and  made  legal  evidence  in  this  case  tbe 
message  of  the  President  to  the  Senate,  dated 
December  12. 1867.  In  that  message  the  Prrai- 
dent  declared — 


That  tanan-of-olBee  law  did  not  pats  witiMat 
sntto  t :_ 

for  approval.    Ad  U  iny  custom,  I  submitted  ilACoa- 


notio*.    Lik«  other  acta  it  was  MOt 


FreaidMt 


sideration  to  my  Caiiinet  for  their  advioe  upon  the 
qUDSlien,  wbetbsr  Istaould apitrov*  iior  net.  It WM 
a  crave  qaastion  of  eoostitutional  law,  io  which  I 
would  of  eourse  rely  moi<t  upon  the  opinion  of  Ota 
AttorDcy  General  and  ol'Mr,  Stanton,  who  bad  one* 
bMoAttoraajrOeneral.  Every  member  of  my  Cabi- 
net advised  ma  that  tbe  proposed  law  was  uneaiisti- 
tutional.  AU  spoke  without  doubt  or  reservatioB, 
bat  Mr.  Stanton's  oondemoalion  of  the  taw  was  the 
most  elaborate  and  emphatio.  lie  referred  t«  the 
oonstitutiooal  provisions,  tbe  debates  in  Connass — 
especially  to  the  speeob  of  Hr.  Bacbanan  when  a 
Senator— to  the  deelsions  of  tbe  Supreme  Cenrt,  and 
to  the  osace  from  tbe  besiDDia^  of  the  GoveraMaBt 
throush  every  sucoessive  Administration,  aJI  eon- 
curring  to  establish  the  richtof  removal  as  vested  by 
tbe  Constitution  in  tbe  President.  To  all  tbeMke 
added  tbe  weisbt  of  bis  own  deliberate  iadamsBt. 
and  advised  me  that  it  was  my  duty  to  aefend  the 
power  of  the  President  from  usnrpatioD  and  to  veto 
tbe  law." 

The  counsel  for  the  respondent  not  onlj 
offered  to  prove  the  truth  of^this  statement  of 
the  President  b^  members  of  the  Cabinet,  bat 
they  tendered  in  addition  thereto  the  proof 
"  that  the  duty  of  preparing  a  message,  setting 
forth  tbe  objections  to  the  constitutionality  of 
the  bill,  was  devolved  on  Mr.  Seward  and  Mr. 
Stanton."     They  also  offered  to  prove — 

"That  at  the  meetings  of  the  Cabinet,  at  whioh  Mr. 
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MntonnrM  pnsMit,  held  wblle  the 

bulirks  beforo  the  Prosidont  for  approval,  the  adrioe 
of  the  Cabinet  in  rexardto  the  same  waa  flaked  by  the 
President  and  iriren  by  the  Cabinet ;  and  thereaiMa 
theqneetion  wbetlMrMr.  Stanton  and  the  other  see- 
retaries  who  had  received  their  appointment  from 
Mr.  Lincoln  were  within  the  restriotioni  upon  the 
Fre«idont'(  power  of  removal  fnn  oBee  oreated  by 
■aid  oot  was  considered,  and  the  opinion  ezpresaad 
that  the  Secretaries  appointed  by  Mr.  Liocolo  were 
cot  within  such  restrictions." 
And, 

"That  at  thoCabinctmeetInn between  the pa«sa(e 
•f  the  tennro-of-civil-offioe  bill  and  the  order  of  the 
21«t  uf  February.  1868.  for  the  regapvol  of  Hr.  Stwi- 
toB,  upon  occasions  when  theeondition  of  thepubtio 
service  as  affected  by  the  operation  of  tbot  bill  came 
up  for  the  eonslderation  an<t  advioa  of  the  Cabinet,  it 
wu  considered  by  the  President  and  Cabinet  thai  a 
propcrregord  to  the  public  Bcrvioe  mode  it  dcrirable 
that  upon  some  proper  case  a  judicial  determina- 
tion on  the  eonstitatioaoUty  of  the  law  should  be 
obtained."  _ 

This  evidence  was,  in  my  opinion,  dearly 
admissible  as  cnmulstive  of,  or  to  explain  or 
disprove,  the  message  of  the  President,  which 
narrates  sabstantially  tbe  same  facts,  and  which 
Um  Managers  have  introduced  and  made  a  part 
of  their  case;  but  it  was  r^ected  aa  incom- 
petent testimony  by  a  vote  of  the  Senate.  I 
believe  that  decision  was  etroneoiia ;  and  in- 
asmuch as  there  is  no  tribunal  to  revise  the 
airon  of  this,  ahd  it  is  impossible  to  order  a 
new  trial  of  this  case,  I  deem.it  proper  to  regacd 
these  offers  to  prove  as  having  been  provM. 

We  have  in  addition  to  this  tsstimoiiy  as  to 
the  intent  of  the  President  thee  videaceMCieB- 
end  Sherman.  The  President  desired  to  ap- 
point General  Sherman  Secretary  ad  inlerim 
for  the  Department  of  War,  and  tendered  to 
him  the  office.  The  complications  is  which 
the  office  was  then  involved  waa  talked  over 
between  tbem.  General  Sherman  says  that  the 
•ttbject  of  using  force  to  ^ect  Mr.  Stanton  from 
the  office  was  only  mentioned  by  the  President 
to  repel  the  idea.  When  General  Sherman 
asked  him  why  the  lawyers  could  not  make  up 
a  case  and  have  the  conflicting  questions  de- 
cided by  the  courts,  his  reply  was  "that  it  was 
found  impossible,  or  a  case  could  not  be  made 
ap ;  but,  said  he,  "if  we  can  bring  the  case 
to  iheoourta  it  would  not  stand  half  an  hour." 

Here,  then,  we  have  the  President  advised 
by  all  of  the  members  of  his  Cabinet,  including 
the  Attorney  General,  whose  duty  it  is  made  by 
lav  to  give  legal  advice  to  him,  inclodiog  the 
Secretary  for  the  Department  of  War,  also  an 
eminent  lawyer  and  an  Attorney  General  of  the 
United  States  under  a  former  Administration, 
that  the  act  of  March  2,  1867,  was  nncoustitu- 
ttMial  and  void,  that  the  three  members  of  the 
CJahinet  holding  over  firom  Mr.  Lincoln's  ad- 
ministration were  not  included  within  its  pro- 
visions, and  that  it  was  desirable  that  upon 
some  pro|>er  case  a  judicial  determiaatioa  on 
the  oonstitutionality  of  the  law  should  be 
obtained. 

Now,  when  it  is  remembered  that,  according 
to  Chief  Justiee  Marshall,  theactof  1789,  creat- 
ing the  Department  of  War,  was  inteutiopally 
framed  "so  as  to  clearly  imply  the  power  of 
removal  to  be  solely  in  the  President,"  and  that 
"as  the  bill  passed  into  a  law,  it  has  ever  been 
oonsidered  as  a  full  expression  of  the  sense  of 
the  Legislature  on  this  important  part  of  the 
American  Constitution  j"  when  it  is  remem- 
bered that  this  construction  has  been  acquiesced 
M  »nd  acted  on  by  every  President  from  Wash- 
ington to  Johnson,  by  the  Supreme  Court,  by 
every  Congress  of  the  United  States  fron>  the 
first  thatever  assembled  under  the  Constitntion 
down  to  the  Thirty-Ninth ;  and  when  it  is  re- 
membered that  all  of  the  President's  Cabinet 
and  the  most  eminent  counselors  within  his 
reach  advised  him  that  the  preceding  Con- 

fresses,  the  past  Presidents  and  statesmen,  and 
toiy  and  Kent  and  Thompson  and  Marshall 
were  right  in  their  construction  of  the  Consti- 
tuUoDf  and  the  Thirty-Ninth  Congress  wrong, 
is  it  strange  that  he  should  doubt  or  dispute  the 
oonstitatiooality  of  the  tenure-of  office  act? 

Botall  this  is  aside  from  the  question  whether 
Mr.  Stanton's  case  is  included  in  the  provis- 
ions of  that  act.  If  it  was  not,  as  I  think  it 
clearly  was  not,  then  the  question  of  intent  is 
not  in  issue,  for  he  did  no  unlawful  act.    If  it 


was  included  then  I  ask  whether,  in  view  of 
those  facts,  the  President's  owiUy  intent  to  do 
au  unlawful  act  'Miines  with  such  a  clear  and 
certain  light"  as  to  justify,  to  require,  us  to 
pronounce  him  guilty  of  a  high  ceustitutionol 
crime  or  misdemeanor?  The  Manager,  Mr. 
BouTWELL,  admits  that— 

"  If  a  law  passed  by  Congress  be  equivocal  or  am- 
biguous in  itstorms,  tLeBxecutire,  being;  called  upon 
to  administer  it,  may  apply  bis  own  best  judgment  to 
the  diffieolties  before  him,  or  he  may  seek  counsel  of 
his  advisers  or  other  penons;  and  acting  thereupon 
without  evil  intent  or  purpose,  he  would  be  fully  jus- 
tified, and  upon  no  principle  of  right  could  he  be  hold 
to  answer  a»for  a  misdemeanor  in  offlee." 

Does  not  this  admission  cover  this  case?  Is 
there  not  doubt  about  the  legal  construction  of 
the  tennre-of-oSce  act?  Shall  we  condemn 
the  President  for  following  the  counsel  of  his 
advisers  and  for  patting  precisely  the  same  con- 
struction upon  the  first  section  of  the  act  Uiat 
we  pat  upon  it  when  we  enacted  it  into  a  law? 

It  is  not  necessary  for  me  to  refer  to  another 
statement  made  by  a  Manager  in  order  to  sus- 
tain my  view  of  this  case  ;  but  I  allude  to  it 
only  to  put  on  record  my  reprobation  of  the 
doctrine  announced.    It  was  said  that — 

"The  Senate,  for  the  purpose  of  deciding  whether 
the  respondent  is  innocent  or  guilty,  can  enter  into 
no  inquiry  as  to  the  oonstitutionality  of  the  act, 
which  It  was  the  President's  duty  to  ezeeute,  and 
which,  npon  his  own  answer,  and  by  rei>eated  oDeial 
eonfessioDs  and  admissions,  he  intentionally,  will- 
folly,  deliberately  set  aside  and  violated." 

I  cannot  believe  it  to  be  onr  duty  to  convict 
the  President  of  an  infraction  of  a  law,  when 
in  oar  consciences  we  believe  the  law  itself  to 
be  invalid,  and  therefore  having  no  binding 
effect.  If  the  law  is  unconstitutional  it  is  nuU 
and  void,  and  the  President  has  committed  no 
offense  and  done  no  act  deserving  of  igipeach- 
ment. 

Again,  the  Manager  said : 

"The  oonstilationaldnty  ottbe  President  is  to  obey 
and  execute  the  laws.  He  has  no  authority  under  the 
Constitution,  or  by  any  law,  toentorinto  anysohemes 
or  plans  for  the  purposeof  teetini;  the  validity  of  the 
Uws  of  the  ooantry,  either  Judicially  or  otherwise. 
Every  law  of  Congress  may  be  tested  in  the  courts, 
bat  it  is  not  made  the  duty  of  any  person  to  so  test 
the  laws." 

Is  this  80?  It  is  not  denied,  I  think,  that 
the  constitutional  validity  of  this  law  could  not 
be  tested  before  the  courts  unless  a  case  was 
made  and  presented  to  them.  No  such  case 
could  be  made  unless  the  President  made  a  re- 
moval. That  act  of  his  would  necessarily  be 
the  basis  on  which  the  case  would  rest.  He  is 
sworn  to  "  preserve,  protect,  and  defend  the 
Constitution  of  the  United  States."  He  must 
fJe/end  it  against  all  encroachments,  from  what- 
ever qnarter.  A  question  arose  between  the 
legislative  and  executive  departments  as  tu  their 
relative  powers  in  the  matter  of  removals  and 
appointments  to  office.  That  question  was. 
Does  the  Constitution  confer  on  the  President 
the  power  which  the  tcnure-of-office  act  seeks 
to  take  away?  It  was  a  questiou  manifestly  of 
construction  and  interpretation.  The  Consti- 
tution has  provided  a  common  arbiter  in  such 
cases  of  controversy — the  Supreme  Court  of 
the  United  States.  Before  tnat  tribunal  can 
take  jnrisdiction  a  removal  must  be  made.  The 
President  attempted  to  give  the  court  jurisdic- 
tion in  that  way.  For  doing  so  he  is  impeached, 
«nd  for  the  reason,  as  the  Managers  say,  that — 

"He  has  no  authority  underthe  Constitution,  or  by 
any  law,  to  enter  into  any  schemes  or  plans  for  the 
purpose  of  testing  the  validity  of  the  laws  of  the 
oountry,  either  J  ndioiolly  or  otherwise." 

If  this  be  true,  then  if  the  two  Hoases  of 
Congress  should  pass  by  a  two-thirds  vote  over 
the  President's  veto  an  act  depriving  the  Pres- 
ident of  the  right  to  exercise  the  pardoning 
power,  and  he  should  exercise  that  power 
nevertheless,  or  if  he  should  exercise  it  only  in 
a  single  case  for  the  purpose  of  testing  the  con- 
stitationslity  of  the  law,  he  would  be  guilty  of 
a  high  crime  and  misdemeanor  and  impeacha- 
ble accordingly.  The  Manager' s  theory  estab- 
lishes at  once  the  complete  supremacy  of  Con- 
fess  oyer  the  other  branches  of  Government, 
can  give  my  assent  to  no  such  doctrine. 

This  was  a  pu>u7(DC  statute.  It  was  directed 
against  the  President  alone.    It  interfered  with 


the  prerogatives  of  his  department  as  reco|f> 
nisea  from  the  foundation  of  tlio  Government. 
It  wrested  from  him  powers  which,  according 
to  the  legislative  and  judicial  coustructiou  of 
eighty  years,  had  been  bestowed  upon  Liiu.by 
the  Ooustituiion  itself.  In  m^  opinion  it  was 
not  only  proper,  but  it  was  his  duty  to  cause 
the  disputed  question  to  be  determined  iu  the 
manner  and  by  the  tribuual  established  for  such 
purposes.  This  Government  can  ouly  be  pre- 
served and  the  liberty  of  the  people  maintained 
hy  preserving  intact  the  coordinate  branches 
of  it-rlegislative,  executive,  judicial — alike.  I 
am  no  convert  to  auy  doctrine  of  the  omnipo- 
tence of  Congress. 

But  it  is  said  that  in  our  legislative  -capacity 
we  have  several  times  decided  this  questiou,  and 
that  our  judgments  ou  this  trial  are  therelbra 
foteol«se(U  As  lor  myself,  I  have  done  no  aot, 
given  no  vote,  uttered  no  word,  inconsistent  with 
my  present  position.  I  never  believed  Mr.  Stan- 
ton came  within  the  provisioue  of  the  tenure- 
of-office  act,  and  I  never  did  any  aot,  or  gave 
any  vote,  indicating  sach  a  belief.  If  I  had 
done  so,  I  should  not  consider  myself  precluded 
from  revising;  any  judgment  then  expressed,  for 
I  am  now  acting  in  another  capacity,  under  the 
sanction  of  a  new  oath,  after  a  full  examination 
of  the  lacts,  and  with  the  aid  of  a  thorough  dis- 
cussion of  the  law  os  applicable  to  them.  The 
hasty  and  iuconsiderate  action  of  the  Senate  on 
the  2l8t  February  may  have  been,  and  pi-obabljjr 
was,  a  sufficient  justification  for  the  action  of 
the  House  of  Jiepresentatives,  as  the  grand 
inqnest  of  tho  nation,  in  presenting  their  arti- 
cles of  impeachment,  but  it  furnishes  no  reason 
or  apology  to  us  for  acting  otherwise  than  under 
the  responsibilities  of  our  judicial  oath,  since 
assumed. 

The  tenth  article  charges  that,  in  order  to 

"  bring  into  disgrace,  ridicule,  hatred,  contempt,  and 
reproach  the  Congress  of  the  United  States,  and  the 
several  bronehes  thereof  to  impair  and  destroy  the 
regard  and  respect  of  all  tho  good  people  of  the  Dni- 
tod  States  for  the  Congress  and  legislative  power 
thereof,  (whioh  all  oUcers  of  the  Qevernmaat  ought 
inviolably  to  preserve  and  maintain.)  and  to  exeite 
the  odium  and  resentment  of  all  the  good  people  of 
the  United  States  against  Congress,  and  the  laws  by 
it  duty  and  eonstitutionally  enasted;  and  is  porsu- 
onee  of  his  said  design  and  intent,  openly  and  j>ub- 
iicly,  and  beforo  divers  assemblages  of  the  citiEens 
of  the  United  Siatesconvenod  in  divers  parts  thereof 
to  meet  and  receive  said  Andrew  Johnson  as  the 
Chief  Magistrate  of  the  United  States,  did,  on  the 
l8th  day  of  August,  in  the  year  of  our  Lord  1866,  and 
on  divers  other  days  and  times,  as  well  before  as 
afterward,  make  and  deliver  with  a  loud  voioe  cer- 
tain intemperate,  inflammalory,  and  scandalous  ha- 
rangues, and  did  therein  utter  loud  threats  and  bitter 
menaoea." 

These  speeches  were  made  in  1866.  They 
were  addressed  to  promiscuous  popular  assem- 
blies, and  were  unattended  by  any  official  act. 
They  were  made  by  the  President  in  his  char- 
acter of  a  citizen.  They  were  uttered  against 
the  Thirty-Ninth  Congress,  which  ceased  to 
exist  more  than  a  year  ago.  That  body  deemed 
them  to  be  unworthy  of  their  attention,  and  the 
present  House  of  ilepresentatives  decided  by 
an  overwhelming  majority  that  they,  too,  did 
not  consider  them  worthy  to  be  made  the 
ground  of  impeachment. 

The  first  ameudmeut  to  the  Constitution  of 
the  United  States  declares  that  "  Congress 
shall  make  no  law"  "abridging  the  freedom 
of  speech."  Congress,  therefore,  could  pass  no 
law  to  punish  the  utterance  of  those  speeches 
before  their  delivery ;  but  according  to  the  the- 
ory of  this  prosecution,  we,  sitting  as  a  court 
qfier  their  delivery,  can  moke  a  law,  each  for 
himself,  to  govern  this  case  and  to  punish  the 
President. 

I  have  no  apology  to  make  for  the  President's 
speeches.  Grant  that  they  were  indiscreet, 
indecorous^  improper,  vulgar,  shall  we  not,  b|f 
his  conviction  on  this  article,  violate  the  spirit 
of  the  Constitution  which  guaranties  to  him 
the  freedom  of  speech  7  And  would  we  not 
also  violate  the  spirit  of  that  other  clause  of 
tho  Constitution  which  forbids  the  passage  of 
ex  post  facto  laws?'  We  are  sworn  to  render 
impartial  justice  in  this  case  according  to  the 
Constitution  and  the  laws.  According  to  what 
laws  ?    Is  it  to  be,  in  the  absence  of  any  writ- 


Digitized  by 


Google 


424 


SUPPLEMENT  TO 


ten  law  on  tb*  subject,  aeeoHtng  to  the  l»w  of 
each  Senator's  judgment,  enacted  in  his  own 
boaora,  after  the  alleged  commission  of  the 
offense?  To  what  absurd  violations  of  the 
rights  of  the  citizen  would  this  theory  lead  us? 
For  my  own  parti  can  not  consent  to  go  beyond 
the  worst  British  Parliaments  in  the  time  of  the 
Plantageneta  in  efforts  to  repress  the  freedom 
of  speech. 

The  deeenth  article  contains  no  matter  not 
already  incladed  in  one  or  more  of  the  preced- 
Mig  articles,  except  the  allegation  of  an  iatent 
to  prevent  the  execntion  of  the  act  of  March  2, 
1867,  for  the  more  efiScient  government  of  the 
rebel  States.  Concerning  this  a  telegraphic 
dispatch  from  General  Parsons,  of  Alalwffla, 
WKi  the  re^y  of  the  President  thereto,  each 
4ated  in  Jawiary  preceding  the  passage  of  the 
law,  appears  to  be  the  only  evidence  addaoed. 
These  dispatches  are  as  follows : 

HoXTonimtT,  Alabama,  Janaary  W,  1S67. 

I)«r<8l»tnre  in  session.  Efforts  making  to  reoan- 
lider  vote  en  ooD^litutioiuil  amondmsnt.  Report 
JErom  Washington  says  it  is  probable  an  onabling  act 
will  pasa.  Wo  do  not  know  ii*nt  to  believe.  I  find 
aothinc  here.  LEWIS  X.  PARSONS. 

Eia  Excellency  Axobkw  Jobnsok,  Preiident, 
The  response  is : 

UkiTID  StATKS  MlLITAKT  TELEOBAm. 
EXECCTIVK  OFrlCE.  Washinuton,  D.  C. 
January  17,  18W. 

What  ponlble  pood  can  bo  obtained  by  reoonaidei- 
Ibs  the  conatituttoBal  amendfttent?  I  know  of  none 
in  the  present  posture  of  affaim;  andl  donotJ>oUeTe 
the  people  of  the  whole  country  will  snstain  any  set 
«f  indindDnls  in  atterapta  to  efaaoRe  the  whole  char- 
acter of  onr  tiovammeat  by  enabtins  aotx  or  other- 
wise. I  believe,  on  the  contrary,  that  they  will 
eventually  npholo  all  who  hftvopatriotlstn  andcour- 
Ode  to  atand  by  the  Conititnlion  and  who  place  their 
•oo&dence  in  the  people.  Tboreahoald  be  neialter- 
iog  on  the  part  of  those  who  are  honest  in  thoir  de- 
termination to  sustain  theseveralcoijrdinate  depart- 
ments of  the  Qoverament  in  aecordanee  with  its 
original  desigq.  A:(fDR£W  JOHNSON. 

UoD.  Lewis  E.  Pabsons,  Mouigoiaery,  Alabama. 

I  am  wholly  unable,  from  these  dispatches, 
to  deduce  any  criminal  intent.  They  manifest 
a  diversity  of  political  views  between  the  Presi- 
dent and  Congress.  The  case  contains  ample 
evidence  outside  of  these  dispatches  of  that 
diversity  of  opinion.  I  do  not  perceive  that 
these  dispatches  change  the  nature  of  that  well- 
known,  and,  in  my  opinion,  much  to  be  de- 
plored diversity. 

_  I  have  thns,  as  brieflr  as  possible,  stated  my 
views  of  this  case.  I  have  expressed  no  views 
upon  any  of  the  questions  upon  which  the 
President  has  been  arraigned  at  the  bar  of  pub- 
lic opinion  outside  of  the  charges.  I  have  no 
right  to  travel  out  of  the  record. 

^r.  Johnson's  character  as  a  statesman,  his 
relations  to  political  parties,  his  conduct  as  a 
citizen,  his  efforts  at  reconstruction,  the  exer- 
cise of  his  pardoning  power,  the  character  of 
his  appointments,  and  the  influences  nnder 
which  they  were  made,  are  not  before  as  on  any 
charges,  and  are  not  impugned  by  any  testi- 
mony. 

Nor  can  I  suffer  my  judgment  of  the  law  gov- 
eminc  this  case  to  be  influenced  by  political 
considerations.  I  cannot  agree  to  destroy  the 
harmonious  working  of  the  Constitution  for  the 
vakeof  getting  rid  of  an  unacceptable  President. 
Whatever  may  be  my  opinion  of  the  incum- 
bent, I  cannot  consent  to  trifle  with  the  high 
oflSce  he  holds.  I  can  do  nothing  which,  by 
implication,  may  be  constrned  into  an  approval 
of  impeachments  as  a  part  of  future  political 
machinery. 

_  However  widely,  therefore,  I  may  and  do 
differ  with  the  President  respecting  his  political 
"views  and  measures,  and  however  deeply  I  have 
regretted,  and  do  regret,  thedifferences  between 
himself  and  the  Congress  of  the  United  States, 
I  am  not  able  to  record  my  vote  that  he  is 
guilty  of  high  crimes  and  misdemeanors  by 
reason  of  those  differences.  I  am  acting  in  a 
Judicial  capacity,  nnder  conditions  whose  bind- 
ing obligation  cap  hardly  be  exceeded,  and  I 
must  act  accordiiig  to  the  best  of  my  ability 
«nd  judgment,  and  as  they  re<jnire.  If,  ac- 
cording to  their  dictates,  the  President  is  guilty, 
I  nii(s<  Hay  so;  if,  according  to  their  dictates, 
the  President  is  not  guilty,  1  mast  say  so. 


In  my  opinion  die  Preeideot  lias  not  bees 
guilty  of  an  impeachable  offense  by  reason  of 
anything  alleged  in  either  of-  the  articles  pre- 
ferred against  him  at  the  bar  of  the  ScnMe  by 
the  House  of  Bepreaeatatives. 


OPINION 

or 

HON.  GEORGE  F.  EDMUNDS. 

Mr.  PRBSIDENT:  I  had  hoped  that  the  formal 
consideration  of  the  subject  would  be  officially 
reported  in  order  that  the  world  might  know, 
without  diminution  or  exaggeration,  the  rea- 
sons and  views  upon  which  we  proceed  to  our 
judgment.  But  as  the  Senate  has,  for  causes 
satisfactory  to  itself,  decided  otherwise,  I  have 
reduced  to  writing  all  that  I  expected  to  have 
said  here,  that  it  may  be,  so  far  as  of  any  in- 
terest to  them,  exposed  to  the  examination  of 
my  countrymen. 

I  can  only,  within  the  time  allotted  by  the 
rules,  state  briefly  the  grounds  npon  which  my 
judgment  in  this  cas«  rests.  All  the  argu- 
ments on  either  side  cannot  be  reviewed  in 
detail,  and  they  must  therefore  be  dismissed 
with  the  general  observation  that  in  those  re- 
apects  in  which  they  are  not  in  harmony  with 
the  reasons  or  conclusions  I  now  state,  they 
appear  to  roe  to  be  unsound. 

As  my  duties  are  clearly  judicial,  "impar- 
tially" to  try  the  respondent  upon  the  accusa- 
tions contained  in  the  articles  of  impeachment, 
and  to  decide  "  according  to  the  Constitution 
and  the  laws,"  I  have  only  conscientiously  to 
discharge  that  duty,  and  so  doing  I  have  no 
concern  with  or  responsibility  for  the  conse- 
quences, political  or  other,  that  may  flow  from 
my  decision.  If  the  respondent  has  been  guilty 
ot  a  violation  of  law,  the  Representatives  of 
the  people  in  the  House  of  Kepresentatives, 
like  a  grand  jury  in  ordinary  cases,  are  the 
sole  judges  whether  that  violation  of  law  is  of 
such  enormity  or  of  such  consequence  as  a 
precedent,  if  permitted  to  pass  wiinout  notice, 
as  to  require  the  prosecution  of  the  o'Heuder. 
As  they  have  presented  the  cause  for  oar 
action,  wo  have  only  to  apply  the  law  as  it  is 
to  the  facts  proved.  We  have  no  discretion  to 
say  guilty  or  not  guilty  according  to  our  views 
of  expediency  or  our  personal  wishes.  What- 
ever they  may  be  they  can  have  no  tendency 
to  show  that  the  respondent  is  either  innocent 
or  guilty.  These  propositions  are  fundamental 
elements  in  all  civilized  systems  of  jurispru- 
dence. Any  other  would  be  a  mockery  of 
justice,  and  soon  result  in  the  destruction  of 
liberty  and  free  government.  The  truth  and 
the  law  are  the  only  stable  foundations  of  so- 
ciety, and  whoever,  for  any  cause  or  motive, 
however  worthy  apparently,  departs  from  these, 
commits  a  great  wrong  upon  what  all  good 
men  unite  in  wishing  to  preserve. 

The  statement  of  these  principles  would  have 
been  a  work  of  entire  supererogation  but  for 
the  fact  that  the  appeals  and  remonstrances  of 
the  press  of  the  country,  touching  our  dispo- 
sition of  the  case,  have  been  urgent,  and 
which,  if  extended  to  all  trials,  woud  poison 
the  fountains  of  justice. 

The  first  three  articles,  taken  collectivelyj 
charge  the  respondent  with  au  illegal  removal 
of  Mr.  Stanton  i'rom  office  as  Secretary  of 
War  and  the  illegal  appointment  of  Ac^'utant 
Oeneral  Thomas  ad  interim  in  his  place. 
These  articles  also  aver  that  these  acts  were 
done  with  intent  to  violate  the  CooatitntioB  and 
the  law.  The  answer  asserts  that  although  the 
acts  charged  were  designedly  4one,  th^  are 
justifiable,  because, 

1.  If  the  act  of  March  2,  18G7,  prohibited 
them,  it  was  in  conflict  with  the  Constitution, 
and  therefore  void. 

2.  The  Constitution  and  the  laws  nnder  it  in 
force  prior  to  March  2,  1807,  conferred  the 
power  of  removal  upon  the  respondent,  and 
that  act  did  not  in  this  instance  purport  to  take 
it  away. 

3.  If  Mr.  Stanton  was  lawfully  removed,  the 


power  to  «ppoiDt  Oenetsl  Thomas  was  oo*> 
ibrred  by  the  act  of  1795,  which  for  that  pur- 
pose was  still  in  force. 

4.  If  either  the  removal  or  appointment  was 
in  violation  of  law,  still  it  was  done  in  good 
faith,  under  a  sincere  claim  of  right,  and  there- 
fore it  eould  not  be  the  basis  of  or  amount  to  a 
crime  or  misdemeanor. 

Upon  the.  allegations  and  proofit  the  com- 
mission of  the  acts  charged  is  indisputable,  and 
hence  the  main  question  is,  do  either  of  (item 
eonetitute  a  high  crime  or  misdemeanor? 

The  Constitution  made  express  provision  for 
the  appoi-nimtiit  of  officers,  as  follows : 

"  And  he  [the  Presidentlshallnomioate  and.  by  *b4 
with  the  advice  and  consent  of  the  Senate,  shall 
appoint  embassadors,  other  public  ministers  and 
eonsnls,  judges  of  the  Supreme  Court,  and  all  other 
ofBoenof  the  United  States,  whose  appointments  are 
net  bereia  otherwise  provided  for,  and  which  shall 
be  established  bylaw ;  but  tk;  Congress  may.  by  law, 
vest  the  appointmentofsuch  inferior  oBBrers  as  they 
•hall  think  proper  in  the  President  alone,  in  the 
•onrts  of  law,  or  in  the  heads  of  Depaitmenta." 

And  power  was  aho  conferred  apen  the 
Preai4eBt  ''to  fill  up  all  vacancies  that  may 
happen  during  the  recess  of  the  Senate,  by 
graBtiag  eoramissions  which  riiall  expire  at  the 
end  of  their  next  session." 

'TAe  executive '  power"  nhmed  as  to  be 
▼••ted  in  the  Presiaent,  mast  of  neoMaAy  b« 
that  power  and  no  other  which  the  Coasota- 
lion  grant*  to  him.  So  speaking,  it  proceeds 
a*  once  to  deSne  and  describe  it.  All  the 
powett  of  the  President  are  speeifioaUy  ea** 
aerkted,  with  apparently  the  utnest  precision, 
even  those  mos*  dearly  within  the  general  def- 
initien  of  ''exeeutive  power."  Two  of  these, 
namely,  th«  power  to  be  CoBinasder-iB-Cfaiei 
and  the  power  to  grant  reprieve*  and  pardons, 
are  perfect  illostrations  ot  this.  On  Ae  otbw 
hand,  his  imiita  are  partly  detailed,  a*  to  '^M- 
CMve  embMsadors,"  and  portly  generalized, 
as  "to  Uke  care  that  the  iawe  be  faithfirily 
exeented."  This  diCference  arose  from  the 
rnitaTe  of  things.  The  Kstiited  poteen  which 
the  framers  of  the  ConstitotiOR  thought  fit  to 
grant  to  the  pereon  who  was  to  take  the  plaoe 
of  kings  and  emperors  in  syateme  ef  govern- 
ment £>stile  to  liberty,  co«Id  be  eanly  named, 
and  onght  to  be  jealously  defined.  Tbo  dmliet 
relating  to  seeing  the  lawi  £uthfally  executed 
ce«ld  net  all  be  foreseen  in  detail,  and  {not 
them  there  could  scarcely  arise  any  danger  to 
the  Republic,  for  he  was  not  to  execute  the 
laws  himself,  but  to  "  take  care"  that  they  be 
"foithfUly  exeoBted."  This  ooold  only  be 
done  by  just  snch  and  only  tlie  methods  and 
agencies  provided  for  that  parpose  by  tin  laws 
tbennelves.  He  could  not,  nehtfally,  violate 
the  laws  in  order  to  enforce  them.  This  is, 
I  believe  uaqaeetioned ;  and  it  mm  perfeotlr 
stated  by  Attorney  General  Blaeh,  en  the  20ih 
of  November,  1860,  inadvising  President  Bachr 
•nan  toaohing  hi*  dntie*  rowing  to  •oaie  of 
the  first  aets  of  the  rebellion,  as  follows: 

"To  the  Chief  Ex  ecirtire  Magistrate  of  the  Hnients 
•snflded  the  solemn  duty  of  seeing  the  laws  faith- 
fully executed.  Xhat  ho  may  be  able  to  meet  tUa 
duty  with  a  power  equal  to  its  performance  ne  nom- 
inaiei  his  own  sobordinates  and  removes  tfaecB  at 
nleaeora.  For  the  saoie  reason,  the  land  and  aaval 
forces  are  nnder  his  o{ders  as  their  CemmaBder-ia- 
Chief.  But  ki» power  *tto  ie  tt*ea  only'in  Me  sunasr 
vmeribtd  by  («<  ItgUlative  dtpartmenL  Ht  Sanaa* 
»oe»mplitk  a  Uoal  purpou  by  utegal  mtcmt^or  inmk 
ijt*  latu  kmtel/  to  prevent  thtm  from  beiDf  mohdta  by 
othert,"—^  Ofiinioiu  AUomey  General,  5l6k 

The  Constitution  expressly  provides,  on  the 
other  band,  that  Congrfta  shall  have  power — 
To  make  all  laws  whieh  shall  be 


proper  for  carrying  into  exeontion  the  foregoing 
powers,  and  all  other  powers  vested  by  the  Oontita- 
tion  in  the  SovemDent  ef  tbe  United  States,  «•«» 
•nv  iegtuimm^  tkerttf." 

In  view  of  these  provisions  I  cannot  donbt 
that  the  reflation  of  the  tenure  of  the  dEees 
to  be  established  by  law  wae  not  eonided  by 
the  Comtitotion  to  the  President,  hnt  was  Mt 
to  be  provided  for  by  legislation. 

The  scheme,  plainly,  was  to  leave  the  a»l»- 
tiom  of  persons  to  fill  ofi^oes  to  the  President, 
aeting  with  tbe  advice  and  consent  of  die  Sen- 
ate, and  to  leave  to  the  vihole  Government — 
that  is  to  the  law-making  power — full  diacr^ 
tion  88  to  the  establishment  of  offices,  and  a* 
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to  tb«  terns  upon  wbicb  a«d  ^  tenwe  by 
which  th«jr  gfaonld  be  held  by  the  persona  so 
■elected.  Any  other  constraetioD  weukl  defest, 
■8  for  several  years  prior  to  the  recent  act  it 
has  defeated  in  many  instances,  eatirely  the 
express  declaration  of  the  CoDstitation  Uiat  the 
offices  shall  be  filled  by  saeh  persons  m  shaH 
be  advised  by  the  Senate ;  for  temporary  com- 
miitdons  could  be  issued  from  session  to  ses- 
sion, even  to  the  very  persons  rejected  ^  the 
Senate,  as  has  been  the  case.  And  if  officers 
by  the  Constitation  are  removable  at  the  will 
of  the  President,  why,  when  once  appointed, 
shoald  they  not  hold  at  his  plaasore,  and  if  so, 
kow  can  ta«  law  pat  a  period  to  their  holding, 
as  has  been  done  in  various  instances  firom  the 
first,  witboat  qaestion  from  any  soorce? 

Certainly  if,  when  the  Oonstitation  is  silent, 
the  legislative  power  may  declare  that ^oersr 
is  appointed  to  a  particnlar  office  shall  eea»e 
to  hold  it  at  the  end  of  four  years,  it  may  also 
declare  that  the  appointee  siiall  enjoy  it<lnring 
that  time.  The  two  thih|>s  are  complementary 
to  eachr  other,  and  logically  inseparable. 
■  These  views  as  to  what  in  general  belongs  to 
bgislative  power  are  itilly  sustained  by  many 
decisions  of  tbe  Supreme  Court,  among  which, 
Martin  9S.  Hunter's  lessee,  1  Wheat.,  826  ; 
Waryman  tw.  Southard,  10-1;  18  Peters,  89; 
JoBes  us.  Vaa  Zaodt,  5  Ho  w. ,  may  be  read  witk 
profit. 

It  was  to  establish  a  reign  of  law,  the  only 
Mftguard  of  society  and  tbe  only  means  of 
liberty,  that  the  Constitation  was  formed.  W« 
aint,  therefore,  suppose  that  the  oises  not 
specifically  provided  for  and  the  implied  pow- 
ers ^aerally  wvre  intended  to  be  left  to  the 
povisions  of  law,  in  making  which  both  the 
FrettdiCDt  and  Congress  must  always  partici- 
pate, and  nsnally  concur,  and  not  to  tbe  an- 
oontrolled  wiU  of  the  Executive.  Indeed,  the 
•oansel  for  the  respondent  do  not  aeetn  very 
seriously  to  question  this  interpretation  of  tte 
Oonstitution  considered  independently  of  a 
construction  which  they  insist  has  been  1^ 
l^islative  discussion  and  enactment,  and  of 
loag  practice  of  Exeontrves,  put  op<m  it. 

1  will  dispose,  very  briefly,  of  this  eonstmc- 
tion,  as  it  is  called.  Extended  esamimittea, 
for  which  there  is  not  time,  woald  make  tbe 
fklla^  of  it  clear  to  demonslrattoa.  So  fitr  as 
)«gieladve  discussion  is  coneenied,  (altbouj^ 
tiMt  is  no  safe  or  admissible  gaide  to  the  eon- 
•truotion  of  law  as  law,  for  no  member  is  bound 
by  the  optnioB^or  words  of  any  ether,  and  so 
fcia  silence  is  no  acquiescence,)  the  pretensioa 
has  been  from  the  beginsing  the  subject  of 
«tiapate  between  adherents  of  a  President  and 
tile  representatives  of  the  States  and  peoplo, 
net  as  to  the  right  of  a  Preaideat  to  reriat  a 
l^islative  rale,  wWcfa  has  rarely,  if  ever  be- 
fore, been  asserted,  but  as  to  the  propriety  of 
eBacting  one ;  and  even  Mr.  Madison  hin8*)f« 
whose  opinions  are  so  mack  relied  upon  by  tbe 
«oan8el  for  the  respondent,  was,  at  different 
timea,  on  both  sides  of  the  qaestion ;  and  Mr. 
Adams,  whose  casting  vote  in  tbe  Senate  passed 
iha  act  of  1780,  was  strongly  opposed  to  the 
provisioit  of  the  Constitution  requiring  the 
senate  to  confirm'  any  appointment,  and  he 
'was  by  the  public  so  generally  .supposed  to 
Wve  been  innovnced  by  his  expectation  of  be- 
eoming  President  himself  tliat  he  thought  it 
iMceasary  to  repel  the  accnsation  of  (to  ase  his 
own  words)  "deciding  in  fitvor  of  the  powers 
of  the  prime  because  I  look  up  to  that  goal.' ' 

An  analysis  of  the  debates  and  votes  upon 
the  act  of  1789,  creating  the  Department  of 
Foreign  Affairs,  will  demonstrate  the  ineon- 
closiveness  of  tests  of  this  sort.  Of  the  fifty- 
four  members  of  the  House  of  RepreseDftatives 
preaent,  those  who  argued  that  the  powor  of 
removal  was,  fay  tbe  Constitation,  in  the  Pres- 
dent,  weceSedgwick,  Madison,  (who  had  main- 
tained the  opposite,)  Vintng,  Boudinot,  Cly- 
mer,  Benson,  Scott,  Goodhue,  and  Baldwin. 
Those  who  contended  that  the  President  had 
not  tbe  power,  but  that  it  -ntigbt  be  oonf^red 
by  law,  but  ought  not  to  be,  were  Jackson, 
Stone,  and  Tucker.  Those  who  believed  that 
the  President  had  not  the  power,  and  that  it 


couM  not  be  conferred,  were  White,  Smith  of 
South  Carolina,  Livemore,  and  Page.  Those 
who  maintained  that  the  President  bad  not  the 
inherent  power,  but  that  it  might  be  bestowed 
by  law,  and  that  it  was  expedient  to  bestow 
it,  were  Huntington,  Madison  at  first,  Gerry, 
Ames,  Hartly,  Lawrence,  Sherman,  Lee,  and 
Sylvester — twenty-four  in  all  speaking.  Of 
these  fifteen  thought  ttie  Constitution  did  not 
confbr  this  power  npon  the  President,  white 
only  nine  thought  otherwise.  But  those  who 
thought  he  bad  the  power  and  those  who 
thought  the  law  ought  to  confer  it  were  seven- 
teen. 

Thirty  did  not  speak  at  all,  and  in  voting 
apon  the  words  conferring  or  recognizing  the 
power  they  were  just  as  likely  to  vote  npon 
the  grounds  of  Roger  Sherman  as  npon  the 
reasons  of  those  who  merely  intended  to  admit 
the  power.  On  the  motion  to  strike  out  tbe 
words  "to  be  removable  by  the  President," 
the  ayes  were  twenty  and  the  noeslUirty-four  ; 
but  no  guess,  even,  can  be  formed  that  this 
inajority  took  one  view  rather  than  the  other. 
Indeed ,  adding  only  the  eight  who  spoke  against 
tbe  inherent  power,  bat  tor  the  provisions  of 
law,  to  ike  twenty  opponents  of  both,  and  there 
is  a  clear  majority  adverse  to  any  such  inhe- 
rent power  in  the  President.  And  when  on 
the  next  day  it  was  proposed  to  change  the 
language  to  that  which  became  the  law,  among 
the  ayes -are  the  names  of  White,  Smith  of 
Sonth  Carolina,  Livemore,  Page,  Huntington, 
Gerry,  Ames,  and  Sherman,  all  of  whom,  as 
we  have  seen,  were  of  opinion  against  the  claim 
of  an  inherent  power  of  removal  in  tbe  Presi- 
dent. All  this,  with  a  possible  error  as  to  one 
or  two  persons,  arising  from  the  vagueness  or 
contradictory  character  of  their  language,  is 
in  the  record  of  the  proceedings,  obvious  to 
any  one  who  will  undergo  the  labor  of  its 
examination. 

The  constniction,  then,  claimed  to  be  derived 
from  this  source  ceases  to  have  any  foundation 
in  point  of  fact 

On  the  other  hand,  a  select  committee  of 
the  Senate,  of  which  Thomas  H.  Benton  was 
chairman,  and  having  among  its  members 
Mr.  Van  Bnren  and  Mr.  Hayne,  made  a  re- 
port in  1826,  in  which'they  say : 

"  ITot  beinc  aHIc  to  reform  tbe  Constitution  in  tbe 
Meetton  of  Preaident,  they  must  go  to  work  npon  hie 
powMS,  and  triia  down  these  br  statutory  enoot- 
meots  whenever  it  can  be  done  by  law,  and  with  a 
just  regard  to  the  proper  efficiency  of  the  Qovcrn- 
ment.  For  this  purpose  they  bave  reported  six 
bills."  Ac 

One  of  tbese  bills  was  a  bill  entitled  "  A  bill 
to  prevent  military  and  naval  officers  from  be- 
ing dismissed  theservice  at  the  pleasure  of  tbe 
President ;' '  and  it  prohibited  any  dismissal  ex- 
cept on  the  sentence  of  a  court-martial,  or  on 
address  of  both  Houses  of  Congress.  The  sub- 
stance of  this  bill  became  a  law  by  the  approval 
of  tbe  respondent  himself,  on  the  13th  day  of 
July,  1866.  In  1885,  on  the  favorable  report  of 
aselect  committee,  of  which  Mr.  Calbonn,  Mr. 
Webster)  and  Mr.  Benton  were  members,  on 
the  same  subject  of  executive  patronage,  anal- 
ogons  measures  were  agitated,  but  I  have  not 
space  to  detail  them.  Aside  from  actual  legis- 
lation appearing  in  tbe  statutes,  tb«re  has  been 
no  general  recognition  of  these  claims,  but  a 
constant  protest  by  alt  parties,  in  their  torn, 
•gaimt  tbem. 

As  to  the  supposed-  recognition  by  the  laws 
themselves,  and  a  practice  under  them,  it  need 
only  be  said  that  tbe  whole  course  of  legisla- 
tion, comprised  in  more  than  twenty  statutes, 
has  until  186S  authorized  the  President  to 
make  removals;  and  hence  fhey  fumigh  no 
eeidenee  of  his  poieers,  independenth/  of  the 
Imo,  but  the  contrary.  It  needs  no  argument 
to  show  that  what  the  laws  have  authorized 
they  tttay  rtwWrf.  No  law  can  beootne  so  old 
that  the  legislative  power  cannot  change  it ; 
and  even  as  to  legislative  construction  it  is  tbe 
same.  A  Ihter  Congress  has  pust  as  latieh 
power  in  that  respect  as  an  earlier. 

Tbe  acts  of  1792,  1795,  and  1868j  relating 
to  adinterim  appointments,  which  have  always 
been  aequiescra  in  without  question  from  any 


8ie(inr*e,  are  decisive  utterances,  so  far  as  legis- 
lative action  can  possibly  be  so,  of  the  power 
of  the  Ittm  to  regulate  the  exercise  of  powers 
and  duties  express^ conferred  by  the  Constitu- 
tion upon  the  President  and  Semite.  Our  own 
statutes  and  those  of  all  States  having  written 
constitutions  are  full  of  similar  or  analogous 
instances. 

Can  it  be  s<iid,'tfaen,  tjiat  where  tbe  letter  of 
the  Constitution  is  silent  upon  another  branch 
of  the  same  subject  the  law  has  no  power  to 
speak,  and  that  behind  that  veil  of  silence 
sleeps  a  kingly  prerogative  of  the  President? 

The  act  of  1868,  providing  for  a  national 
currency,  expressly  declared  that  tbe  Comp- 
troller of  the  Ourrenoy  should  hold  bis  office 
for  five  years,  and  should  not  be  removed  with- 
out the  advice  and  consent  of  the  Senate.  It 
was  passed  by  votes  irrespective  of  party, 
receiving,  amon^  others,  that  of  the  honorable 
Senator  from  Wisconsin  who  aits  farthest  from 
me,  [Mr.  Dooi.rm.E,]  without  any  objection 
from  any  source  to  this  fisature  of  it.  It  was 
approved  by  President  Lincoln.  The  law  and 
practice  of  the  Government  werethas  changed, 
and  in  that  instance  restored  to  the  letter  and 
true  spirit  of  the  Constitution,  with  the  con- 
enrrence  of  all  parties,  full  five  years  before 
this  case  arose.  And,  as  I  have  said,  siibstan- 
tially,  and,  indeed,  identically,  the  same  priu- 
ciple  was,  with  the  official  approval  of  the 
respondent  himself,  applied  to  military  and 
naval  officers  by  the  act  of  July  13,  1866,  re- 
lating to  the  Army,  prohibiting  their  removal 
without  the  sentence  of  a  court-martial,  which 
power  had  been  exercised  during  tbe  war, 
vnder  the  authority  of  law,  and  not  under 
claim  of  prerogative.    (Act  of  July  17, 1862.) 

llie  judicial  decisions  and  opinions  touching 
this  subject  support  the  same  view. 

Marbury  vs.  Madison,  1  Cranch,  is,  as  I 
understand  it,  expressly  in  point ;  and  in  the 
late  case  of  Mr.  Guthrie,  (17  How.,)  the  only 
judge  whose  views  of  jurisdiction  made  it 
proper  for  him  to  speak,  upheld  the  same 
doctrine. 

For  these  reasons,  and  many  others  that  the 
time  does  not  permit  me  to  state,  I  conclude 
that  the  act  of  March  2,  1867,  is  perfectly  con- 
stitutional. 

Does  the  act  apply  to  tbe  case  of  Mr.  Stan- 
ton, and  forbid  nis  removal  at  the  will  of  the 
President? 

It  is  conceded  that  the  leading  clause  of  the 
section  does  include  him,  but  it  is  claimed  that 
he  is  taken  out  of  it  by  a  proviso  which  not 
only  effects  that,  hut  which  also  excludes  him 
from  tbe  proviso  itself  or  fails  to  mctilion  him 
at  all  I  In  construing  a  statute  it  is  always 
necessary  to  look  at  the  whole  scope  of  the  law 
in  all  its  sections,  and  at  the  state  of  facts 
existing  at  the  time  of  its  passage,  in  order  to 
make  a  proper  application  of  the  law,  and  to 
search  through  the  language  of  the  act  for  the 
design  to  which  it  was  devoted. 

These  facts  are  that  Mr.  Stanton  was  then 
the  Secretary  of  Whr,  subject  to  removal  from 
office  under  the  act  of  1789  at  the  pleasure  of 
the  resjTOndent.  On  that  state  of  facts  the 
proviso  said  that  "the  Secretary  of  War,"  ftc, 
'^  shall  hold  their  offices,  respectively,  for  and 
tinring  the  term  of  the  President  by  whom  they 
may  have  been  appointed,"  &c.  Now,  as  Mr. 
Stenton  was  then  Secretary  of  War,  he  must  be 
the  person  Ittcloded  in  that  description.  That 
Secretary  is  (with  the  others)  by  nametbtfverjr 
subject  of  which  the  proviso  speaks.  And  it 
will  be  noticed  that  the  language  as  to  the 
appointment  is  in  the  past  tense,  "ma^  have 
been  appointed  "  are  the  words.  That  the  pro- 
viso declared  something  touching  the  tenure 
of  Mr.  Stanton  cannot  truly  be  denied.  But  if 
it  did  not  declare  anything  as  to  him,  then, 
*onfes8edly,  tbe  leading  and  sweeping  opening 
clause  embraces  him,  for  then  as  to  him  it  is 
not  "otherwise  provided."  Having  ascer- 
tained, then,  that  the  proviso  speaks  of  Mr. 
Stanton,  we  find  that  it  says  that  he  ^^ shall 
hold"  his  office,  Ac,  for  a  described  period. 
These  words,  it  will  be  seen,  apply  only  to  the 
future,  and  import,  if  language  bas  any  mean- 
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ing,  that  1»«  Aball,  after  thepMsage  of  th«  act, 
cbniintu  and  remain  in  office  bu  force  of  the 
law.  The  respoodent's  couDsel  intut,  how- 
ever, that  the  real  meaaing  of  this  language  is 
(if  applicable  to  him)  that  ue  shall  not  bold  the 
office  at  all  I 

If,  as  we  have  showo,  when  the  act  passed 
be  was  the  Secretary  of  War  named  in  and 
affected  by  the  proviso,  the  qaestiouis  was  he, 
on  the  21st  day  of  Februarv,  1868,  holding 
oflBce  in  the  same  way  and  under  the  same  ten- 
ure that  he  was  at  the  passage  of  the  act,  which 
said  he  thouid  hold,  and  not  that  he  should  not  7 
It  is  not  disputed  Uiat  be  was.  Was  he  then, 
at  the  passage  of  the  act  holding  his  office 
"during  the  term  of  the  President  by  whom  be 
was  appointed?"  He  was  appointed  by  Pres- 
ident Lincoln.  Then  was  March  2,  1867,  the 
Ume  of  the  passage  of  the  act,  during  the  term 
of  U r.  Lincoln,  who  was,  so  far  as  relates  to  Mr. 
Stanton,  the  President  named  in  the  proviso  ? 

The  Constitution  says  the  President  "shall 
hold  his  office  during  the  term  of  four  years," 
and  that  the  Vice  President  shall  be  "  choaen 
for  the  same  term."  It  creates  and  permits 
no  other  term  or  period  whatever,  but  provides 
only,  ia  case  of  death,  &c.,  for  the  devolution 
of  "duties"  or  ^^qfficc,"  not  the  term,  upon 
the  Vice  President. 

Mr.  Lincoln  began  a  regular  term  on  March 
4,  1866,  ^nd  died  in  April  of  that  year,  when 
the  office  devolved  on  the  respondent.  Now, 
if  the  respondent  became  thereby  invested  with 
a  constitutional  "term"  of  hU  own  at  Presi- 
dent, he  must  be  in  for  four  years  from  April 
15,  1865,  which  is  not  pretended  by  any  one. 
Hence,  he  must  take  the  office  for  the  unex- 

fnred  i«rm  of  Mr.  Lincoln,  his  predecessor, 
t  was  the  office  and  not  the  term,  which  are 
distinct  things,  that  Mr.  Lincoln  held  when  he 
died.  The  o,^!ce  did  not  die  with  hin;i,  but 
survived  in  all  its  current  identity  and  force 
to  his  successor,  the  respondent,  measuired  by 
precisely  the  same  "  term"  that  it  was  before. 
When,  therefore,  the  statute  speaks  of  "  the 
term  of  the  President,"  it  does  not  refer  to 
ownership  or  possession,  which  a  man  cannot 
be  said  to  have  after  his  death,  but  it  plainly 
refers  to  the  term/or  and  in  relation  to  whiek 
that  President  was  elected,  and  which,  by  the 
Constitntion,  was  attributed  to  him.  A  refer- 
ence to  any  lexicon  will  show  that  this  is  the 
principal  and  most  frequent  meaning  of  the 
Word  f"  of." 

To  claim  that  at  the  death  of  Mr.  Lincoln 
the  "term"  applicable  to  him  thereby  expired 
and  ended  would  be  as  erroneous  as  to  claim 
that  the  death  of  a  tenant  for  a  term  of  years 
not  yet  expired  produces  an  end  of  the  term, 
and  that  his  legal  representative  either  takes  a 
new  tenn  or  none  at  all. 

But  it  is  truly  said  that  Mr.  Lincoln  had  * 
prior  term  t'n  which,  in  the  langaage  of  coun- 
sel, _  Mr.  Stanton  was  appointed,  which  had 
expired  two  years  before  the  passage  of  the 
law ;  and  it  is  claimed  that  that  ftrst  term  is 
the  one  named  in  the  act,  and  that  it  mean^ 
therefore,  that  Mr.  Stanton  shonld  hold  Ug  one 
month  after  March  4,  1866,  instead  or  one 
month  after  March  4,  1869.  The  answer  (if 
any  be  needful)  is  that  the  act  passed  in  tiie 
middle  of  Mr.  Lincoln's  second  and  then  ec- 
isting  term,  and  to  reject  that  term,  and  apply 
the  words  of  the  statute  to  a  past  and  com- 
pleted term,  which  bad  then  no  existeaec 
either  in  law  or  fact,  would  be  contrary  not 
only  to  any  aapposable  intention  of  the  law- 
makers, but  in  direct  violation  of  the  words  of 
•the  statute^  which  declare  that  he  "shi^lhold" 
(instead  of  not  holding)  not  during  the  term 
"in  which"  he  "mayitave  been  appointed," 
as  counsel  use  the  words,  but  "during  the 
term  of  the  President  by  whom  he  may  have 
been  appointed."  Any  other  construction 
wvuld  involve  the  gross  absurdity  that  Con- 

f;ress  by  that  act,  on  the  2d  of  March,  1867, 
egislated  out  of  office  virtuallv,  as  of  April  4, 
1865,  those  Secretaries  who  had  been,  appointed 
by  Mr.  Lincoln,  and  intended  to  decUre  that 
officers  then  legally  holding  should  go  out  of 
office  tivo  years  belbre  the  passage  of  the  act  I 


This  result  was  soaght  to  be  avoided  by  the 
distinguished  counsel  who  opened  the  defence, 
if  I  rightly  anderstood  him,  by  advancing  the 
idea  that  the  proviso  should  be  construed  to 
read  and  apply  lo  future  Secretaries,  &c.,  and 
to  have  no  reference  to  the  then  present  ones. 
This  is,  perhaps,  sufficiently  answered  already. 
I  know  of  no  rule  of  ooustruction  by  which  that 
word  can  be  interpolated  into  the  statute,  and 
if  it  were  the  proviso  would  be  made  thereby 
to  have  no  reference  at  all  to  the  present  Sec- 
retaries, who  would  then  fall  within  the  very 
letter  and  protection  of  the  body  of  the  section. 

The  proviso  cannot  fairly  be  made  to  take 
the  case  out  of  the  general  clause  of  the  sec- 
tion, on  the  ground  that  this  is  a  case  therein 
"  otherwise  provided  "  for,  as  is  claimed,  and 
then  be  construed  not  to  affect  the  case  itself, 
and  to  leave  it  under  tlie  act  of  1780,  on  the 

f  round  that  it  does  not  apply  to  the  case  at  all  I 
'hat  would  be  saying  that  it  did  and  did  not 
speak  of  the  oase. 

The  idea  that  the  proviso  does  not  speak  of 
the  present  Secretary  of  War  arises,  on  the 
.very  reasoning  of  those  who  maintain  it,  oat 
of  the  fallacy  of  confounding  the  mbjeet  of  the 
proviso,  (the  Secretary  of  War,)  with  what  is 
oMrmtd  of  thai  subject,  thna:  "What  ia  de- 
clared or  affirmed  in  the  proviso  of  the  Secre- 
tary of  War  is,  under  the  oircumstances,  erro- 
neous or  non-existing ;  therefore  n6thiog  ia  de- 
clared of  the  subject,  (the  Secretary  of  War,") 
which  is  absnrd.  The  second  section  plainly 
points  out,  also,  the  only  way  of  removal^  of 
all  officers,  but  with  my  views  of  the  first  it  is 
not  necessary  to  enlarge  upon  it.' 

It  is  said  tnat  this  was  not  the  intention  in 
fact  when  the  law  passed ;  and  to  prove  this 
the  expression  of  one  or  two  Senators,  made 
upon  the  spur  and  in  the  hurry  of  the  moment, 
are  cited.  I  dissent  entirely  from  any  such 
inference,  and  from  any  such  rule  of  interpret- 
ing or  aaministering  law,  as  law.  With  the 
exception  of  certain  questions  appealing  to  the 
will  of  the  whole  law-making  pnwer,  and  not 
necessary  to  be  now  enaraerated,  the  body  is 
responsible  for,  and  its  will  ia  found  in,  what 
it  aedares  in  its  laws,  and  not  for,  or  in  the 
opinions  of  its  individual  members.  The 
Journals  of  the  Houses,  even,  cannot  be  re- 
sorted to  for  any  such  purpose.  This  is  the 
rule  in  all  civiliaed  countries,  and  is,  with  the 
solid  reasons  for  it,  known  to  every  lawyer. 

It  is  nr^ed,  as  toncbiog  in  some  degree  the 
probable  mtent  of  this  proviso,  that  the  con- 
struction I  have  pnt  upon  it  would  work  aa 
iaeqnaiity  in  the  duration  of  the  offices  of  the' 
VMrious  Secretaries,   some  having  been  ap- 

Jointed  by  Mr.  Lincoln,  and  some  by  Mr. 
ohnson.  If  that  were  the  effect,  it  could  net 
alter  the  plain  construction  of  the  law  as  ap- 
plied to  the  first-named  Secretaries.  But  no 
such  result  follows.  The  evident  meaning  of 
the  word  "of,"  used  in  the  phrase  "during 
the  term  of  the  President  by  whom  they  may 
have  been  appointed,"  being  "relating,  or 
having  reference  to,"  the  word  "  term"  aa 
there  used  and  applied,  under  the  circnm- 
stances  existing,  U>  all  the  Secretaries — which 
embraced  both  classes — related  both  to  Mr. 
Lincoln  and  Mr.  Johnson.  It  related,  as  I 
have  shown,  to  Mr.  Lincoln  primarily  and  ex- 
pressly, and  it  related  to  Mr.  Johnson-  tub 
modo,  who,  as  Vice  President,  was  chosen  for, 
and  who  ancoeeded  as  President  for,  the  "  same 
term,"  and  who  was,  under  the  qualifications 
of  the  Constitntion,  filling  out  the  unexpired 
term  relating  to  Mr.  Lincoln.  Thus,  and  in 
no  other  way,  can  all  the  words  of  the  proviso 
be  made  effaiBtire,  and  a  rational  and  just  result 
be  reached.  It  appears  to  me,  therefore,  with- 
out any  doabt,  that  the  law  in  question  covers 
the  case. 

The  act,  then,  prohibited  the  removal  ^f 
Mr.  Stanton  and  the  appointment  of  General 
Thomas,  and  it  declared  such  removal  or 
appointment  to  be  a  high  misdemeanor,  and 
denounced  a  punishment  against  it. 

But  it  is  contended  that,  as  the  articles  charge 
not  only  an  intentional  doing  of  the  acts  for- 
bidden— which  tho  respondent  admits — but 


also  aa  intent  thereby  to  rioiate  the  law  aad 
the  CoBstitution — which  he  denies — he  cannot 
be  foaad  guilty  ualess  it  is  also  proved  tlist 
such  intent  existed  in  point  of  fact.  I  do  not 
understand  that  to  be  the  law,  and  I  think  no 
authority  for  such  a  proposition  can  be  found 
anywhere.  Certainly  the  cases  cited  by  tb« 
counsel  for  the  respondent  do  not  maintain  it, 
unless  it  be  conceded  that  the  discretion  therein 
spoken  of  as  existing  in  the  coarse  of  exercis- 
ing constitutional  executive  powers,  or  author- 
ity delegated  by  law,  means  a  discretion  to 
decide  what  powers  are  executive,  and  what 
authority  is  delegated,  in  spite  »f  the  Constita- 
tion  that  measures  and  deiines  the  powers,  and 
the  law  that  confers  the  authority ;  a  propo- 
sition so  contrary  to  justice  and  reason  and  so 
subversive  of  governntent  that  it  carries  its 
own  refutation. 

The  philosophy  and  experience  of  ages  con- 
cur ia  the  propriety  of  the  maxim  that  "  ig- 
norance of  the  law  exonseth  no  man."  Far 
obvious  reasons  a  government  of  laws  could 
not  exist  if  any  man  or  officer  were  to  be  left 
to  put  his  own  construction  upon,  or  to  form 
and  act  upon  his  own  views  of  the  validity  o( 
the  laws  framed  for  the  benefit  and  protection 
of  all.  Every  citizen,  either  in  or  ont  of  office, 
acts  ia  the  peril  of  the  law.  If  the  respondeat 
really  believed  that  this  case  was  not  within 
die  act  of  Congress,  or  that  the  act  was  nnoMi- 
■titational,  be  eouid  do  what  he  did  at  the  risk 
of  beiBK  condemned  if  he  proved  to  b«  wroag, 
or  of  being  jastified  if  he  proved  to  be  right, 
in  the  jadgment  of  the  tribunal  of  last  resort 
before  which  he  aught  be  brought  for  trial, 
aad  to  which  tribnaal,  the  same  ConsUtixtioa, 
which  he  claims  the  right  to  judge  of  for  him- 
self, has  committed  bv  express  command  the 
high  dut^  to  try  him  for  such  acts,  upon  the 
same  prmciplea  of  law,  impartial  and  immu- 
table, as  *PW  to  the  nnmUest  citizen  in  tha 
land. 

In  general,  it  is  only  when  the  motive  or 
intention  is  an  element  in  the  deaenptioa  or 
definition  of  the  very  act  forbiilden  tliat  it  be- 
comes material  on  the  trial  of  a  person  accused 
of  crime.  Murder,  larceny,  and  robbery,  like 
the  oase  cited  by  Mr.  Evarto,  are  instances  of 
this  kind.  Treason,  violations  of  the  fugitive 
slave  laws,  and  the  liqnor  laws,  are  illostratioas 
of  the  other  class  of  caaes,  which  embraces  so 
much  of  this  one  as  relates  to  removal  and  ap- 
pointment, the  unlawful  doing  of  which  the 
statate  declares  to  be  a  mi^lemeanor,  aad 
poaiAes  as  such.  All  that  is  reqwred  ia  sach 
oases  is  the  vohintary  commission  of  tke  act 
forbidden.  Aa  errooeous  bdief  that  it  was 
lawful  is  no  defease.  Upon  this  all  writeia 
upon  erimiaal  law,  all  decisions,  all  systeoM 
of  jurisprudence,  and  the  practice  of  all  coun- 
tries, agree.  It  is  trae  that  the  morally  inno- 
cent aometinee  suffer  from  this  neceas«ry  rule, 
bat  in  such  oases  the  hardship  necessary  to  the 
stability  of  society  is  usually  mitigated  by  a 
remission  of  penalties. 

In  this  case  there  is  no  penalty  in  the  legal 
or  constitutional  sense  to  be  inflicted  by  this 
tribunal.  iVnuAmait  b^  impeachment  doea 
not  exist  under  our  Constitution.  The  accoaad 
cannot  thereby  be  deprived  of  life,  liberty,  or 
property.  He  can  only  be  removed  firom  tha 
office  he  fills  and  prevented  from  holding  oSee, 
not  as  a  pnniahment,  but  as  a  means  merely 
of  protection  to  the  community  against  _th« 
danger  to  be  apprehended  from  having  a  crim- 
inal in  office.  It  merely  does  what  the  re- 
spondent himself  daims  the  power  to  do,  at  his 
own  pleasure,  in  respect  to  Mr.  Stanton  sad 
every  other  officer  in  the  land.  The  only  dif- 
ference is  that  this  body  does  it  under  oath, 
upon  a  trial,  under  an  authority  erpreesly 
conferred,  while  the  respondent  claims  it  mo 
baa  done  it  without  any  such  sanctions  of  jns- 
tice  and  at  his  mere  wilL 

The  "indictment,  trial,  judgment,  and  pun- 
ishment" of  the  respondent  are,  by  the  Ooa- 
Btitution,  expressly  reserved  to  the  ordinary 
criminal  courts. 

It  has  been  said  that  there  is  injustice  in 
condemning  an  officer  for  infractions  of  law 
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coBiaitted  under  the  lapposUion  tbat  tkejr 
we»e  legal  acts.  There  may  be  hardship,  but 
there  can  be  no  injustice,  in  vindicating  the 
supremacy  of  the  law.  We  do  not  make  the 
law,  we  only  adjudge  what  it  is.  It  is  the  law 
that  speaks  to  the  offender  through  us,  and 
the  same  law  imposes  upon  us  the  duty  to 
declare  it.  Were  it  material,  however,  to  in- 
quire into  the  motive  and  purposes  of  the  re- 
spondent in  these  transactions,  it  would  be  an 
easy  task  to  show  that  they  are  not  above  crit- 
icism, resting,  as  thev  seem  to  do,  npou  his 
dislike  to  a  system  of  laws  which  he  wished  to 
overthrow,  but  which  the  Secretary  was  un- 
willing to  assist  in.  It  is  enough,  for  the 
present,  to  say  that  if  the  respondent  be  legally 
guilty,  to  acquit  him  upon  any  such  grounds 
as  are  claimed  would  be  to  sanction  a  disre- 

fard  of  law  and  to  invite  him,  as  well  as  future 
'residents,  to  try  more  forcible  and  dangerous 
experiments  upon  the  Government,  instead  of 
teaching  the  great  lesson  that,  in  some  form, 
all  nations  must  learn  at  last,  that  its  highest 
officers  ought  to  be  most  careful  and  scrupu- 
lous in  the  observance  of  its  laws. 

I  conclude,  then,  that  the  intents  charged  in 
these  three  articles  are  either  immaterial  or 
such  as  the  law  conclusively  infers  from  the 
acts  proved,  although  I  should  have  no  hesita- 
tion in  finding,  as  a  matter  of  fact,  that  in  ttie 
removal  of  Mr.  Stanton  the  respondent  did 
intend  to  violate  the  act  of  March  2,  1867,  if 
not  the  Constitution.  While  it  is  probable  that 
he*  and  many  of  the  heads  of  Departnents 
thought  at  the  time  the  act  passed,  as  did  some 
memoers  of  Congress,  that  the  Secretaries 
appointed  by_  Mr.  Lincoln  were  not  withih  it, 
I  am  fully  satisfied  that,  either  upon  or  without 
advice,  he  thought,  when  be  suspended  Mr. 
Stantou  in  August,  1867,  and  has  since  thought, 
that  the  statute  covered  the  case.  His  conduct 
is,  to  tn}f  mind,  reconcilable  with  no  other 
hypothesis.  Hehad  then  determined  (ashesi^s 
himself)  that  he  could  no  longer  tolerate  Mr. 
•Sianton  in  the  office;  yet,  instead  of  removing 
bim,  as  ho  had^  if  he  acted  with  a  view  to  the 
I'aithful  execution  of  the  laws,  a  perfect  legal 
right  to  do  under  the  act  of  1789,  if  the  act  of 
March  2,  1867,  did  not  protect  him,  he  <iis- 
pended  him,  as  that  act  permitted,  designated 
another  to  act,  for  whica  designation,  upon  a 
suspension,  there  was  no  pretense  or  color  of 
law  save  that  same  act,  and  reported  his  action 
to  the  Senate  within  -the  time  and  in  the  man- 
ner required  by  it.  And,  as  he  now  claims, 
he  also  took  these  and  subsequent  steps,  in 
order  to  test  in  the  courts  the  validity  of  Uiis 
law,  which  he  believed  to  invade  the  constitu- 
tional rights  of  the  Executive,  and  which  he 
was,  therefore,  bound  to  test  judicially.  If 
he  thought  the  case  was  not  within  the  law, 
why  did  ne  not  remove  Mr.  Stanton  in  August? 
And  how  could  he  think  that  the  case  could 
be  made  to  try  the  validity  of  a  law  that  did 
Dot  apply  to  it? 

But  the  respondent  insists  that,  although  the 
law  may  be  valid  and  cover  the  case,  inasmuch 
as  his  act  of  dismissal  of  Mr.  Stanton  was 
iHegal  and  void,  it  was  no  removal  of  Mr. 
Stanton,  and  no  violation  of  the  law  prohibit- 
ing removals.  If  this  novel  notion  could  be 
popularized  into  all  criminal  trials  it  would  be 
of  vast  benefit  to  offenders.  The  result  would 
be  that,  as  no  act  in  violation  of  law  changes 
the  rights  of  innocent  person^,  all  such  acts 
must  be  guiltless,  because  voia.  The  statute 
does  not  forbid  or  punish  lejfal  acts  of  re- 
moval, (it  would  be  strange  if  it  did,)  but 
illegal  ones  like  this,  which,  so  far  as  anything 
the  respondent  could  do,  was  complete ;  for, 
had  it  been  legal,  Mr.  Stanton  by  that  act 
alone  would  have  been  out  of  omce.  The 
respondent's  position,  pat  in  the  fornts  of  logic, 
would  stand  thus:  the  statute  punishes  all 
removals;  illegal  removals  are  void  and  not 
removals  at  all ;  therefore  the  statute  punishes 
no  illegal  removals. 

It  has  been  made  a  question,  in  respect  to 
the  appointment  of  Thomas,  (supposing  Mr. 
Stanton  had  been  lawfully  removed  so  as  to 
create  a  vacancy,)  whether  that  appointment 


was  lawAiL  Ko  power  for  that  appoiotment 
is  claimed  under  the  Constitution  ;  but  the  act 
of  1795  is  relied  upoa  as  authority  for  iL  It 
is  so  if  it  be  still  in  force ;  but  it  seems  clear 
to  my  mind,  after  a  careful  investigatioo  of 
the  three  acts  on  the  same  subject,  and  the 
decisions  of  courts  upon  analogous  questions, 
that  the  act  of  1663  is  a  substitute  for  both  the 
acts  of  1792  and  1795,  and  that  it  was  intended 
to  take  the  place  of  both  these  acts  eatiraly. 
In  statutes,  as  in  contracts,  the  intention  of 
the  framers,  drawn  from  the  words  of  the  acts 
and  the  facts  to  which  they  apply,  and  under 
which  they  were  made,  is  ue  pole  star  of  con- 
struction. 

The  actof  1792  applied  to  cases  of  "death," 
"absence,"  and  " sickness,"  in  the  three  then 
existing  Departments,  and  provided  for  tern- 
porarv  appointment,  without  limitation  as  to 
the  choice  of  petaona,  till  the  cause  tbetefor 
should  cease. 

The  act  of  1795  provided  in  the  same  iray  for 
cases  of  "  vacancy  in  the  same  three  Bepart- 
BieatB  only,  but  limited  the  supply  to  six 
months.  These  might  happen  in  four  modes, 
as  the  law  then  stood:  by  death,  expiration 
of  term,  removal  from  o£Sce,  and  resignation. 

The  act  of  1863  covered  idl  the  Departments, 
and  described  two  cases  of  vacancjr,  those  by 
death  and  by  resignation,  and alsosicknessand 
absence,  ind  required  the  temporary  service  to 
be  performed  by  some  ofiBcer  of  some  Depart- 
ment other  than  the  one  jn  which  the  case 
might  arise,  and  for  six  months  only.  The 
last  act,  therefore,  is  on  the  same  subject  as 
both  the  former  ones,  and  changes  the  provis- 
ions of  each.  It  provides  for  all  the  clcutei 
of  cases  embraced  in  both  those  acts,  though 
not  for  every  itutanot  in  each  class,  and  it  re- 
quires a  totalfy  difftareni  and  rettrided  method 
q/*  ngiply.  It  is  impossible  to  imagine  any 
reason  for  requiring  a  vacancy  caused  oy  death 
or  resignation,  both  of  which  must  be  inde- 
pendent of  the  President's  will,  and  fortuitous 
as  to  him,  to  be  supplied  in  a  particular  and 
limited  manner,  while  a  vacancy  caused  by  re- 
moval at  the  will  of  the  President,  or  expira- 
tion of  term,  neitiier  of  which  could  be  fortu- 
itous, should  be  leil  to  be  filled  at  the  mere 
fileasure  of  the  President,  without  any  guard  or 
imitation  whatever.  It  must  be  presumed, 
therefore,  that  the  intention  was  to  substitute 
a  more  carefully  guarded  and  limited  system 
in  the  place  of  the  old  one,  and  not  to  allow 
vacancies  made  by  the  law  or  the  will  of  the 
President  to  be  so  filled.  This  is  made  the 
mora  probable  when  we  consider  that  even 
thie  is  ^iog  to  the  utmost  verge  of  legislative 
power  in  such  cases. 

The  law  upon  the  subject  of  repeals,  by  im- 
plication, is  well  summed  up  by  the  supreme 
court  of  Massachusetts,  in  Bartlett  v».liiag, 
(12  Mass.,  56a,)  as  foUows :  . 

"  A  sabM««Mt  statata  reviiiBC  tha  wh«i*  sahiMt- 
mattar  of  a  formef  on*,  and  eviaently  intended  as  a 
Bobstitnte  for  it,  altbongh  it  contains  no  ezpreas 
words  to  that  affoot,  most,  on  tha  prineiplea  of  law, 
u  well  as  in  reason  and  oommon  saosa,  operate  to 
repeal  tka  former." 

And  in  Leighton  iw.  Walker  (9  N.  H.,  61,) 
it  is  decided  t^t — 

"  Wbea  the  desicii  to  revise  a  atatata  alearly  ap- 
pean  tho  former  statutee  are  to  be  ooDsiderad  as  no 
longer  in  force,  though  not  ezpreealjr  repealed."    ' 

I  am  of  opinion,  therefore,  that  the  respond- 
ent is  gfiihj  as  charged  in  the  first  three  articles. 
There  is  another  view  of  this  removal  and  ap- 
pointment not  necessary,  as  I  construe  the  law, 
to  a  decision,  but  which  is  *of  too  much  im- 
portance to  be  passed  by  in  silence.  It  is  this, 
whether,  if  the  case  stood  upon  the  acts  of 
1789  and  1795  alone,  one  of  which  authorizes 
a  removal  at  pleasure,  and  tbe  other  an  appoint- 
ment (td  tntcrint,  the  respondent  con  justify  bis 
conduct  upon  the  evidence  before  us.  The 
iuducing  and  controlling  motive  of  these  acts 
of  the  respondent  was  displeasure  because  the 
Secretary  of  War  was  not  so  subservient  to  him 
in  his  avowed  and  determined  opposition  to 
the  laws  of  the  land  respecting  the  southern 
States  as  some  other  heads  of  Departments  ; 
and  the  undisputed  design  of  the  respondent, 


in  his  efforts  to  dis[Jaee  Mr.  Stanton,  was  Id 
replace  him  by  some  one  mors  pliant  to  his 
wishes  and  less  earnest  in  his  aclmiuistration 
of  the  laws.  This  was  the  "  harmony"  desired 
in  the  "  CubineL"  These  were  the  "public 
considerationsofahigh  character"  which  made 
Mr.  Stanton's  resignation  desirable  to  the 
respondent,  and  which  have-led  him  to  commit 
the  acts  appearing  in  the  evidence. 

The  case,  then,  is  the  removal  of  a  faithful 
officer,  neither  accused  nor  suspected  of  any 
other  wrong  thim  adherence  to  the  duty  the  law 
imposed  upon  him,  because  of  that  faithfulness 
and  adherence  to  duty,  by  a  President  of  the 
United  States  who  was  determined  thereby  to 
counteract  and  defeat  the  law,  because  he  be- 
lieved or  professed  to  believe  in  a  different 
"policy"  of  his  ownl  In  my  opinion  mo 
higher  crime,  no  graver  violation  of  constitu- 
tional duty,  no  act  more  dangerous  to  law  or 
to  the  liberties  of  the  nation  can  be  found 
within^  the  reach  of  the  Executive.  Surely 
the  opinion  of  Mr,  Madison,  so  much  referred 
to  by  the  counsel,  cannot  be  questioned  on  this 
point.    He  says: 

"The  daacar,  tkaa,  eonaiats  merely  in  this:  The 
President  oan  displace  {rem  omce  aman  whoso  merits 
require  that  he  ihonld  be  continned  in  It ;  what  will 
be  the  motive  whioh  the  President  can  have  for  sneh 
abase  of  his  power  and  the  aulhori^  that  operates 
to  prevent  itf  la  tba  fin  t  place  be  will  be  impeach- 
able by  the  Honse  for  inch  ao  act  of  maladministra- 
tion," kt.—Aimalt  of  Omfnu,  VI,  p.  S17. 

It  is,  perhaps,  propertn  this  connection  that 
I  Bhonld  say  expressly,  what  is  implied  in  what 
I  hare  stated,  tnat  I  entirely  disagree  with  the 
doctrine  advanced  in  the  argument,  that  tre 
may  find  the  respondent  guilty  although  the 
statute  he  has  violated  affecting  his  rights  is 
itself  a  nullity,  and  in  violating  it  he  has  only 
done  what  the  Constitution,  the  snp^me  law, 
permitted.  If  sncb  be  the  law  the  Cotistitn- 
tion,  instead  of  being  a  guard,  guide,  and 
warning  to  officers,  is  a  snare. 

The  ronrth  article  is  denied  by  the  answer, 
and  I  do  not  think  that  it  is  proved. 

The  fifth  article  charges  an  nnlawfhl  .con- 
spiracy to  prevent  the  execution  of  the  act  of 
March  2,  1867,  and  an'  unlawful  attempt  to 
prevent  Mr.  Stanton  from  holding  the  office. 
The  conspiracy  is  denied,  but  the  act  is  ad- 
mitted, with  a  claim  of  its  legality.  This  article 
is,  I  think,  embodied  within  the  same  princi- 
ples as  the  first,  and  I  am  of  opinioa,  upon  the 
grounds  alreadv  stated,  that  the  respondent  is 
gaihy ;  for,  although  the  mere  attempt  to  do 
an  unlawful  act  is  not  within  the  penal  section 
of  that  act,  I  think  that  an  attempt  to  comtnit 
an  unlawful  act  of  soeh  grave  character  as  this, 
is  in  law,  a  high  misdemeanor. 

The  Supreme  Court  of  the  United  States 
(United  States  v*.  Quincy,  6  Pet.,  465)  has 
correctly  defined  a  criminal  attempt  as  follows : 

"To  attempt  to  do  an  act  does  not,  cither  In  law  or 
ia  eoamon  parlaaoe,  imply  the  completion  of  the  aet 
or  any  datnita  procreaa  toward  it.  Aay  effort  er 
endeavor  to  elfeotitwillastisfy  the  terms  of  thelaw." 

The  sixth  and  seventh  articles  allege  a  con- 
spiracy to  seize  (the  sixth)  by  force,  (the 
•eveath,)  unlawfully,  the  War  Department, 

roperty,  &c.    This  is  denied  by  the  answer. 

t  seems  to  be  properly  conceded  by  the  de- 
fense, even  if  the  respondent  had  a  lawful  right 
to  remove  Mr.  Stanton  and  to  appoint  Genwal 
Thomas,  that  if  that  right  was  in  honest  dis- 
pute he  could  not  justify  resorting  to  force  in- 
stead of  the  law  to  dispossess  an  officer  from 
an  office  which  he  had  legally  held,  and  which 
he  still  claimed  in  good  faith  to  hold  legally. 

The  question,  then,  on  this  article  is  purely 
one  of  fiicL  Did  the  respondent,  upon  the 
facts  proved,  and  what  we  inay  lawfully  notice 
of  public  historv  in  connection  with  those  facts, 
combine  with  Thomas  to  get  possession  of  the 
War  Office  at  the  expense  of^  resorting  to  vio- 
lence, or  physical  power,  if  that  should  be 
needful  to  reach  the  result?  At  the  expense 
of  repetition,  to  a  certain  extent,  I  will  state 
the  case  upon  this  question.  It  is  matter  of 
history  that  prior  to  the  July  session  of  Con- 
gress in  1867,  the  opposition  of  the  respond- 
ent to  the  laws  relating  to  the  rebel  States  was 
so  great  that  every  obstacle  that  legal  inge 
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ttxtttf  ootiM  saggest  wbr,  under  his  sanction, 
thrown  in  the  way  of  iheir  operating  in  the 
spirit  intentled  by  Congress,  and  that  their 
enect  was  thus  almost  paralyzed.  It  is  aiso 
hi8t(»ic  that  Mr.  Stanton,  tbraugh  whose  De- 
partment these  laws  were  to  be  carried  into 
ezeention  or  to  be  obstructed,  was  earnestly 
in  faror  of  carrying  them  ont  according  to  the 
manifest  will  of  Congress  and  the  fair  meaning 
of  the  laws  themselves.  KevertheIe88,obstract- 
ive  interpretations  and  orders 'were  issued 
which  led  to  the  session  of  July,  1867,  and  the 
explanatory  act  of  that  session.  The  personal 
relations  of  the  respondent  and  Mr.  Stanton 
had  been  theretofore  alwajrs  friendly,  and  it 
has  never  been  suggested,  even,  that  Mr.  Stan- 
ton had  or  has  committed  any  wrong  toward 
the  President  personally  or  otherwise,  sari  in 
hfs  conduct  before  menttoned,  and  in  his  re- 
fosal  to  resign.  "  Public  consideration"  alone, 
as  the  President  himself  stated,  were  the  cause 
of  the  difference.  The  diAierence  as  to  these 
laws,  then,  existed  at  that  session.  The  re- 
spondent, in  his  answer,  says  that,  prior  to 
August  5,  1867,  which  was  only  two  weeks 
after  the  adjournment,  "he  became  satisfied 
that  he  could  not  allow  the  said  Stanton  to  con- 
tinue to  hold  the  office  without  hazard  to  the 
Snblic  interest."  In  other  words,  the  Presi- 
ent  was  opposed  to  the  law  in  nil  its  parts, 
and  determined  to  defeat  it.  Mr.  Stanton  was 
for  it.  This  was  the  sole  easue  bellL  There- 
was  a  clear  opportunity  to  resort  to  legal  means 
to  displace  the  Secretary  tlien  by  nominating 
another  suitable  person  m  hig  place. 

It  may  be  said  that  the  President  knew  that 
there  would  be  no  hope  of  the  confirmation  of 
any  one  who  would  notdisagree  with  him  about 
tbe  foil  execution  of  laws  as  greatly  as  Mr. 
Stanton,  and  hence  it  was  useless  for  bira  to 
resort  to  that  method  of  relief.  This  is  doubt- 
leas  true,  and  it  places  the  respondent  ia  the 
position  of  refusing  to  take  a  clear  legal  method 
of  change  because  it  would  not  answer  hie 
purpose.  This  necessarily  leads  to  the  pre- 
samptloQ  that  if  the  respondeat  was  in  earnest 
be  would  try  some  other  way.  He  did  so.  Mo 
sooner  had  Congress  adjourned  than  he  "sus- 
pended" Mr.  Stanton,  as  he  had  a  legal  right 
to  do  under  the  act  of  1867,  provided  he  acted 
In  good  faith  in  so  doing,  and  not  as  a  mere 
cover  to  get  rid  of  an  obstacle  in  the  way  of 
his  own  opposition  to  law.  Had  he  believed 
in  his  power  of  removal,  he  could  have  exer- 
cised it  ^en,  and  if  Mr.  Stanton  would  uotyield, 
lk«  cottld  have  instantly  resorted  to  the  courts 
of  law.  This  be  did  not  do,  but  oa  the  con- 
trary excluded  Mr.  Stanton  from  the  ofice 
iMuwr  the  lato  for  nearly  six  months,  and  then 
endeavored  to  arrange  for  defeating  the  same 
law,  by  preventing  Mr.  Stanton  from  resuming 
possession  under  the  vote  of  the  Senate  of 
January,  1868.  At  that  time,  then,  his  design 
was  plainly  to  prevent  Mr.  Stanton,  not,  try 
law,  but  by  some  other  expedient,  from  hold- 
ing the  office,  and  forcing  him,  if  he  could,  to 
resort  to  legal  measures  for  redress. 

During  all  this  period  down  to  the  21st  of 
February,  when  the  act  in  qaeslion  was  com- 
mitted, no  one  was  nominated  to  succeed  Mr. 
Stanton  ;  and  from  the  vote  of  January  to  that 
date  no  step  whatever  was  taken  to  resort  to 
any  le^al  mode  to  procure  the  change  he  was 
determined  to  bring  about.  There  ■♦ras  no 
need  to  make  an  aa  interitn  appointment  if 
the  sole  object  was  to  put  things  in  process  of 
judicial  decision,-  for  the  order  of  dismissal 
alone,  if  not  obeyed,  would  do  that;  and  if 
obeyed,  there  would  be  no  further  steps  in  that 
respect  for  the  President  to  take;  the  desired 
end  would  be  accomplished.  In  this  state  of 
things,  with  the  Senate  in  session  and  pre- 
sumably ready  to  confirm  an  irreproachable 
man,  he  turns  his  back  upon  it  and  makes 
overtures  to  Oeneral  Sherman  to  take  the  office 
under  his  fiat.  This  is  declined.  Then  Gen- 
eral Thomas,  a  man  who,  judging  from  his 
appearance  in  court,  must  have  been  known  to 
the  respondent  not  to  be  suited  to  the  place 
of  Secretary  of  VVnr,  is  suddenly  restored  to 
place  as  Adjutant  Cieneral,  the  principal  execu- 


tive officer  in  the  Army,  and  is  then  at  oftce 
appointed  Secretary  ad  interim,  with  instruc- 
tions to  "  enter  immediately  upon  the  discharge 
of  the  duties,"  Ac,  which  General  Thomas 
agrees  to  do,  with  a  formal  mutual  salvo  that 
"the  Oonstitution  and  the  laws"  under  which 
die  President  had  professed  at  the  same  time 
to  dismiss  Mr.  Stanton,  should  be  maintained. 
I  cannot  believe  that  the  respondent  expected 
that  Mr.  Stanton  would  yiela  to  anything  less 
tfian  force.  He  had  been  formally  notified  in 
writing  in  August  by  Mr.  Stanton  himself  that 
he  denied  his  power  to  remove  him,  or  to  sus- 
pend hiin  without  legal  canse,  and  that  he 
Aonid  only  yield  when  he  had  "  no  alternative 
but  to  submit,  under  protest,  to  superior  force. ' ' 
Thomas  confesses  on  the  stand  that  at  some 
time  in  the  course  of  the  effort  to  get  pos- 
session, he  expected  to  use  force.  In  view  of 
all  these  circumstances  I  cannot  resist  the  con- 
clusion that  the  sixth  and  seventh  articles  are 
proved,  and  that  the  respondent  is  guilty,  as 
therein  charged. 

The  gravamen  of  the  eighth  article  seems  to 
bethe  alleged  attempt,  by  certain  means  alleged, 
to  get  unlawful  control  of  the  public  moneys. 
If  this  be  the  meaning  of  that  article,  and  I 
think  it  is,  I  think  the  proof  does  not  sustain 
the  charge,  and  that  the  respondent  is  not  guilty 
upon  that  article. 

The  ninth  article  appears  to  me  also  to  be 
wholly  unsustained  by  proof. 

The  tenth  and.  eleventh  articles,  so  tat  «s 
they  relate  to  the  sayings.and  speeches  of  the 
respondent,  require  for  their  support  underthe 
rule  I  have  before  adverted  to,nn  unlawful  and 
criminal  design  and  Intent.  However  disgrace- 
ful these  speeches  may  be — and  they  certainly 
do  not  need  any  comment  in  that  respect — 
fairly  considered  they  were,  I  think,  only  in- 
tended to  appeal  to  the  political  prejudices  of  the 
people,  and  to  induce  them  to  overturn  theparty 
of  Coneress  by  a  revolution  at  the  ^olls,  and 
not  by  illegal  violence.  As  such,  I  thinfcthem, 
in  a  legal  sense,  within  the  liberty  of  speech 
secured  by  the  Constitution  and  by  the  spirit 
of  our  institutions ;  a  liberty  so  essential  to  the 
welfare  and  permanency  of  a  free  Government 
in  a  state  of  peace  and  underthe  rule  of  muni- 
cipal law,  that  it  were  better  to  tolerate  a  con- 
siderable abuse  of  it  rather  than-to  subject  it  to 
legal  repression  or  condemnation. 

Besides  the  accusation  of  criminal  speech, 
article  eleven  seems  to  contain  three  charges : 
a  contriving  of  means  to  defeat  the  act  of 
March  2,  1867  ;  to  defeat  the  Army  appropria- 
tion bill  of  1867 ;  and  to  defeat  the  act  for  the 
more  efficient  government  of  the  rebel  States. 
The  first  and  third  of  these  charges,  I  think, 
for  the  reasons  already  stated,  are  proved  by 
the  evidence  already  referred  to  as  to  the 
causes  for  and  the  attempt  to  remove  Mr.  Stan- 
ton. Th%  second,  I  thmk,  is  not.  But  upon 
the  construction  put  upon  this  article  by  the 
Senate,  that  it  only  contains  an  accusatioh 
touching  Mr.  Stanton,  1  feel  bound  to  vote 
guilty  upon  it. 

Much  has  been  said  in  the  conrse  of  the  trial 
upon  the  nature  of  this  proceeding,  and  the 
nature  of  the  offenses  which  can  fairly  be  em- 
braced with  the  terras  of  the  Constitution.  In 
my  opinion  this  high  tribunal  is  the  sole  and 
exclusive  judge  of  il.s  own  juiisdiclion  in  such 
cases,  and  that,  as  the  Constitution  did  not 
establish  this  procedure  for  the  punishment  of 
crime,  but  for  the  secure  and  faithful  adniinis- 
tration  of  the  lavt,  it  was  not  intended  to  cramp 
it  by  any  specific  definition  of  high  crimes  and 
misdemeanors,  but  to  leave  each  case  to  be 
defined  by  law,  or,  when  not  defined,  to  be 
decided  upon  its  own  circumstances,  in  the 
patriotic  and  judicial  good  sense  of  the  Rep- 
resentatives of  the  States.  Like  the  jurisdic- 
tion of  chancery  in  cases  of  fraud,  it  ought 
not  to  be  limited  in  advance,  but  kept  open  as 
a  great  bulwark  for  the  preservation  of  purity 
and  fidelity  in  the  administration  of  affairs, 
when  undermined  by  the  cunning  and  corrupt 
practices  of  low  offenders,  or  assailed  by  bold 
and  high-handed  usurpation  or  defiance;  a 
shield  tor  the  honest  and  law-abiding  official ; 


a  Bword  to  those  who  pervert  or  abuse  their 
powers,  teaching  the  maxim  which  rulers  en- 
dowed with  the  spirit  of  a  Trojan  can  listen  to 
without  emotion,  that  *' kings  may  foe  cash- 
iered for  misconduct." 

Two  exceptions  that  go,  practically,  to  the 
jnrisdiction  of  this  tribunal  over  such  a  cause 
as  this  have  been  so  much  insisted  upon  in 
argument  that  their  bravery  challenges  admi- 
ration as  much  as  their  error  does  condemna- 
tion. Hie  first  is  that  the  Senate  has  no  right 
to  judge  in  what  is  called  its  own  case;  that 
such  an  act  is  contrary  to  the  first  principles  of 
jttstiee,  &c. 

In  any  proper  sense  it  is  not  its  own  ease. 
Its  members  have  no  personal  interest  in  it. 
It  is  the  case  of  the  law  violated  by  the  usurp- 
ation of  power  under  color  of  office.  As  well 
might  it  be  said  that  a  court  could  not  try  a 
contempt,  or  punish  a  breach  of  injunction,  or 
sit  in  judgment  in  a  case  in  which  the  com- 
munity of  which  the  judges  were  members  had 
an  interest.  To  countenance  such  a  doctrine 
would  be  to  defeat  this  great  but  gentle  remedjr 
of  the  Constitution  almost  entirely ;  for  most 
of  the  powers  capable  of  easy  usurpation  are 
those  granted  to  this  body. 

The  second  is  that  the  three  great  depart- 
ments of  the  Government  created  by  the  Con- 
stitution, being  coordinate,  neither  has  the 
power  to  bring  jnto  review  the  acts  of  the  other, 
and  each  is  the  supreme  judge  for  itself  of  its 
own  rights  under  the  Constitution.  If  each  of 
the  departments  were  in  all  respects  the  equal 
of  the  other,  this  would  be  true,  and  the  only 
meUiod  of  correcting  the  misconduct  or  ag- 
gression of  either  would  be  the  ultima  ratio 
regum — force.  Bnt  the  fathers,  whose  wis- 
dom has  been  so  much  and  justly  praised  by 
the  counsel  for  the  respondent,  foresaw  that 
such  an  arbitrament  would  destroy  the  Gov- 
ernment and  the  liberty  that  the  Constitution 
was  intended  to  perpetuate. 

They,  therefore,  in  the  Constitution  defined 
and  measured,  so  far  as  was  possible,  the 
respective  powers  of  each.  To  this  they  super- 
added the  last  and  only  means  possible  to 
human  agency,  a  tribunal  composed  of  tha 
Representatives  of  equal  States,  chosen  for 
penods  long  enough  to  remove  them  from  the 
sudden  impulses  of  popular  excitement,  and 
short  enough  to  make  them  feel  responsible  to 
the  settled  convictions  of  the  community  they 
represented.  To  this  tribunal,  sworn  to  im- 
partiality and  conscientious  adherence  to  the 
Constitution  nnd  the  laws,  they  committed  the 
high  powers  indispensable  to  such  a  frame  of 
Government,  of  sitting  in  judgment  upon  the 
crimes  and  misdemeanors  of  the  President,  as 
well  as  all  other  officers  of  the  United  States. 
These  faculties  of  the  Senate  fill  up  the  meas- 
ure of  that  description  of  it  given  by  Mr.  Mad- 
ison as  the  "great  sheet  anchor  of  the  Gov- 
ernment." August,  benignant,  and  supreme, 
upon  the  complaint  of  the  people's  Represent- 
atives, it  brings  to  its  judgment  seat  judges 
and  Presidents  and  all  the  ministers  of  the  law — 
no  station  too  lofty  or  powerful  for  its  reach, 
none  too  low  to  escape  its  notice — and  snbjectt 
them,  alike,  to  the  serene  and  steadfast  justice 
of  the  law.  The  mechanism  of  government 
can  do  no  more  for  society  than  this.  These 
great  powers,  at  once  the  emblem,  the  ideal, 
and  the  realization  of  that  orderly  justice  which 
is  the  law,  we  must  this  day  exercise  without 
fear.  And  so  acting,  there  can  follow  to  as 
no  possible  reproach  and  no  detriment  to  the 
Republic. 


HON. 


OPINION 

OF 

REVERDY  JOHNSON. 


Time  does  not  permit  an  examination  in  de- 
tail of  the  several  articles  of  impeachment.  I 
content  myself,  therefore,  with  considering  the 
legal  questions  upon  which  the  most  of  them 
depend. 

1.  For  what  can  the  President  be  impeached  T 
If  the  power  was  given  without  assigning  the 
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causes  it  is  obvioas  that  he  would  be  almost 
wholly  depeiiclent  upon  Congress,  and  that  was 
clearly  not  designed.  The  Constitution  coa- 
sequeotly  piovides  that  impeacbmeat  can  only 
be  fbr  "treason,  bribery,  or  other  high  crimes 
and  misdemeanors."  For  no  aet  whieh  does 
not  fall  wiihin  the  legal  meturiug  of  those 
terms  can  impeaohm^it  be  maintained.  Polit- 
ical opinions,  whatever  they  may  be,  when  not 
made  crimes  or  misdemeanors,  are  not  the  sub- 
jects of  the  power.  If  any  such  opinions  can 
be  legally  declared  crimes  or  misdaiaeaners, 
what  are  sp^oken,  no  matter  by  whom,  when 
no  force  is  used  disturbing  the  public  peace, 
certainly  cannot  be,  such  legislation  being  pro- 
hibited, not  only  by  reason  of  the  absence  of 
any  delegated  authority  to  Congress,  but  be- 
caase  that  department  is  expressly  prohibited 
from  so  legislating  by  the  very  terms  of  the 
first  of  the  amendiDeuts  of  the  Constitutioo, 
providiu|;  that  "  Congress  shall  make  no  law' 
"abridging  the  freedom  of  speech." 

This  guarantee  extends  to  every  citizen, 
whether  ne  be  in  public  or  private  life.  What- 
ever a  private  citizen  can  say  without  responsi- 
bility to  Congress  the  President  or  aiy  other 
official  can  say.  The  provision  is  intended  to 
secure  sack  freedom  to  all  without  regard  to 
oiSeial  station.  The  right  is  a  personal  oae, 
for  the  exercise  of  which  there  is  no  responsi- 
bility. It  is  secured  as  absolately  to  erotj 
person  as  the  right  of  freedom  of  speech  is 
secured  to  members  of  Congress  by  the  sixth 
section  of  the  first  article  of  the  Constitntion, 
which  says  that  "  for  any  speech  or  debate  in 
«ither  House  they  shall  not  be  questioned  in 
any  other  place."  Both  provisions  are  upon 
the  theory,  proved  to  be  correct  by  history,  that 
a  free  Goveioment  is  ever  best  raaiatained  (if, 
indeed,  it  can  be  maintained  without  it)  by 
such  unfettered  freedom.  Its  possession  by 
others  than  members  of  Congress  is  a  neces- 
sary restraint  upon  that  department,  while  its 
possession  by  its  members  is  eqaally  necessary 
to  a  proper  exercise  of  their  power.  In  both 
instances  the  right  is  placed  beyond  restraint. 

If  members  of  Congress  in  debate  assail  the 
Freudent  in  disparaging  and  vituperative  lan- 
guage j  if  they  charge  him  with  treason,  a 
violation  of  every  duty,  a  want  of  every  vir- 
tue, and  with  every  vice ;  if  they  even  charge 
him  with  having  been  accessory  to  the  mur- 
der of  his  lamented  predecessor — chai^ges 
calculated  to  bring  him  "into  disgrace," 
"hatred,"  " contempt,  and  reproach" — they 
are  exempt  from  rapocsibility,  by  any  legal 
proceeding,  because  "  freedom  of  speech  and 
debate"  is  their  right — how  can  it  be  that  the 
President  is  responsible  for  the  speeches  alleged 
to  have  been  made  by  him  at  the  places  and 
times  referred  to  in  the  tenth  and  eleventh 
articles,  when  freedom  of  speech  is  equally 
secured  to  him.  That  such  speeches,  whether 
made  by  members  of  Congress  or  the  Presi- 
dent, are  in  bad  taste,  aud  tend  to  disturb  the 
harmony  which  should  prevail  between  tlie  two 
departments  of  the  Government,  may  be  con- 
ceded, but  there  is  no  law  making  ^em  crimes 
or  misdemeanors.  This  was  attempted  to  be 
done,  as  iar  as  printed  publications  were  con- 
cerned, by  the  seeond  section  of  the  act  of  the 
14th  of  July,  1798,  (the  sedition  act.)  The 
constitutionality  of  that  law  was  denied  by 
many  of  the  most  eminent  men  of  the  day, 
and  the  party  which  passed  it  was  driven  from 
power  by  an  overwhelmiug  majority  of  the 
people  of  the  country,  upon  the  ground  (hat  it 
palpably  violated  the  Constitution.  By  its  own 
terms  it  was  to  continue  but  for  a  brief  period,' 
and  DO  one  in  orootof  Cougiess  has  ever  sug- 
gested its  revival.  But  the  passage  of  the  act 
proves  that  without  such  a  law  oral  speeches 
ur  written  publications  in  regard  to  any  de- 
partment of  the  Government  aro  not  criminal 
offenses. 

If  these  views  be  sound,  the  articles  which 
charge  tlie  President  with  having  committed  a 
Jiigh  misdemeanor  by  the  speeches  loade  in 
WaaliingtoQ,  St.  Louis,  and  Cleveland,  in  18C6, 
are  not  supported,  first,  because  there  is  no  law 
which  makes  them  misaemeaoors  i  aad  second, 


because  if  there  was  any  sooh  law  it  would  be 
absolutely  void. 

U.  ThatthetermscrimeeandiQiademeanors 
in  the  quoted  clause  mean  legid  crimes  and 
misdemeanors  (if  there  coatd  beany  doubtup«a 
the  point)  is  further  obvious  from  the  previsioa 
in  the  third  section  of  the  first  article  of  the 
Coa<Mit«tioD,  that,  ootvithstandin^  the  judg- 
laent  on  impeachment,  the  party  la  liable  to 
"indictment,  trial,  judgment,  and  punishmaat 
according  to  law. ' '  This  proves  that  an  o&ioer 
oan  only  be  impeached  for  acts  for  whieh  be  is 
liable  to  a  ciiniual  prosecution.  _  Wliatever 
acta,  therefore,  could  not  be  crhninally  pros- 
ecuted under  the  general  law  cannot  be  the 
grounds  of  an  impeachment.  Nor  is  this  doc- 
trine peculiar  to  the  United  States.  It  was 
held  in  the  ease  of  the  impeachment  of  XiOrd 
Melville,  as  far  back  as  1806,  and  has  never 
since  been  judicially  controverted  in  Kogland. 
The  ehazges  in  that  case  were  the  alleged  im- 
proper withdrawal  and  use  of  public  funds  in- 
trusted to  him  as  treasurer  of  the  Navy.  By 
tha  iBMiageis  it  was  contended  that  these  were 
hy  law  crime*  aad  misdemeBoors,  aud  denied 
by  bis  lordship's  oounseL  'IHie  impeacbm^iit 
evidently  turned  upon  thedeciuoa  of  the  quw- 
tion.  The  opinion  of  the  judges  was  requested 
by  the  House  of  Lords,  and  their  answer  waa, 
that  they  were  not  crimes  or  misdemeckBiMcs, 
and  his  lordship,  oa  a  vote,  in  the  aggre|(ate 
upon  all  the  articles,  of  thirteen  hundred  and 
fifty,  waa  acquitted  by  a  minority  o.f  eight  hun- 
dred and  twanty-foitr'   - 

HI.  Are,  then,  the  acts  alleged  in  the  fint 
eight  articles  erimes  and  misdemeanors? 

1.  Are  they  so  independent  of  the  actual 
intent  with  which  they  were  done? 

St.  If  not,  ase  they  without  orimiaalily  be- 
cause of  such  actual  intent? 

I,  The  acts  charged  are  the  order*  of  the 
President  of  the  Hat  of  February,  1868,  te- 
Ukoving  Mr.  Stanton  as  Seeretary  of  War  aad 
appointing  General  Thomas  as  Sectetary  ad 
interim.  The  President's  authority  for  the 
first,  lus  counsel  contend,  is  vested  in  him  by 
the  Constitution,  and  not  subject  to  the  power 
of  Congress ;  and  that  if  it  waa,  and  Congress 
had  a  right  to  pass  the  act  of  the  22d  of  March, 
18ti7,  "regulating  the  tenure  of  certain  civil 
effiaeSf"  that  act  did  not  take  from  him  the 
power  to  remove  Mr.  Stanton.  I  will  consider 
the  second  quesUou  first.  What,  then,  in  re- 
gard to  Mr.  Stanton,  is  the  true  coastruction 
of  that  aet  V  Did  it  leave  the  President' s  right 
to  remove  him  as  he  possessed  it  before  the 
act  was  passed  7  With  all  respect  to  the  aop- 
trar^  opiaieu,  I  think  that  it  cieatiy  did. 

Without  referring  now  to  the  different  views 
entertained  by  the  House  of  liepresentatives 
and  the  Senate  as  to  the  propriety  of  including 
Cabinet  officwa  within  the  restriotioa  whieh 
the  law  imposes  npoa  the  President  ia  relation 
to  other  civil  ofiio«8,  it  seeias  to  me  to  be 
perfectly  clear,  from  the  language  of  the  act 
Itself,  that  Mr.  Stanton's  case  is  not  within 
•ach  restriction.  In  the  first  {Jaoa,  tbe  title 
of  the  act  is  the  regulation  of  the  tenure  ct 
CERTAiH  (not  of  AU,)  civil  office*.  In  the 
second,  the  tenure  prescribed  in  tha  body  of 
the  first  aeotian  is,  that  ever^  person  holding 
a  civil  oSioe  under  an  appointment  made  by 
the  President,  with  the  advice  and  consent  of 
the  Senate,  and  who  has  duly  qnalified,  is  to 
hold  his  office  until  his  successor  shall  in  like 
manner  be  appointed  and  qualified.  If  the 
law  stopped  here,  t^e  Cabinet  would  be  em- 
braced and  hold  by  the  same  tennre.  Bui  from 
this  tenuxe  certain  exceptions  are  mada.  The 
eonoluding  part  of  the  section  is  in  these  words: 
"  exceptos  herein  otherwise  provided."  These 
latter  words  mean  the  same  thing  as  if  they 
were  in  the  beginning  instead  of  the  close  of 
the  section.  Place  them  in  tbe  beginning,  and 
no  one  could  doabt  their  meaning. 

It  would  then  be  clear  that  it  was  not  tbe  par- 
pose  to  prescribe  the  tenure  of  all  officers  ap- 
pointed by  the  President  with  the  consent  of  the 
Senate,  and  that  in  regard  to  some  a  diifei«nt 
one  was  to  be  provided.  If  this  be  right,  and  I 
do  n«t  sea  that  it  can  be  questioned,  it  fallows 


that  whatever  tenure  is  differently  prescribed, 
as  to  other  olBees,  these  are  not  to  be  held  by 
tbe  tenure  in  the  first  section.  Immediate^ 
Bacoeediog  the  words  of  exception  before 
.quoted,  follows  the  provision  to  which  the  ex* 
eeptioa  refers,  "that  the  Secretaries  of  State, 
of  the  Treaadry,  of  War,  of  the  Naivy.,  and  m 
tbe  Interior,  the  Postaaater  Qsaerel,  and  the 
Attorney  General,"  ai«  to  hold  by  a  differaat 
t^iure  from  that  before  defined.  Aad  this  ia, 
thattheyare  to  "hold  their  offices  respectively 
for  and  daring  the  term  of  the  Pvoudeat  bf 
«hoia  they  may  have  been  nt^ointed,  and  Coir 
aaa  month  thereafrer,' '  subject,  of  course,  to  re- 
moval by  tha  Praaktent  with  theappraval  of  the 
Sanata.  Thatthis  proviso  withdraws  the  ofiiees 
spseially  eimmeiaSed  from  the  operations  of  tbe 
enacting  clause  cannot  be  doubted.  It  has  the 
same  efiect  ia  this  regard  as  if  it  had  been  the 
fintaectiottof  theaetinetead  of  aproviaotothat 
section.  If  it  had  been  itself  the  first  seciioa, 
aad  what  is  now  the  first  section  without  tbe 
proviso  had  been  (he  second,  then  all  wonid 
admit  that  the  teanre  of  office  provided  by  the 
first  seotioB  as  it  stands  would  nave  nothing  to 
do  with  the  tannre  of  Cabinet  officer*.  In  other 
words,  that  it  was  the  object  of  the  act  to  asaiga 
to  tiiese  offices  a  teniire  entirely  distiuiit  itaim 
that  assigned  to  other  civil  offices. 

The  only  iacjoirjrthat  remain*  is,  what  is  the 
tenure  by  which  Cabinet  officers  bold  their 
plaees  7  That  they  are  not  to  hold  them  for 
an  unlimited  period  is  evident.  What^  than^ 
is  the  limitation  of  their  title? 

I.  It  comraeaee*,  neoeesarily,  with  the  data 
of  their  i^iyttBtaient*. 

li.  It  expiMB  at  tbe  end  of  the  term  of  tbe 
Preeident  by  whom  they  may  have  been  ap- 
pointed, aad  onemonth  thereafter.  Mr.  Stan- 
ton was  appointed  by  President  Linooln  dur- 
ing his  first  term,  by  aad  witii  the  advice  aad 
consent  of  the  Senate.  By  virtue  of  that  ap- 
pointmeat,  mmI  by  that  alone,  he  was  comoua- 
sioned.  He  never  re«ei«ed  aayother  appoiot- 
mant  or  MHumission.  If  tha  act  of  the  2d  of 
March,  1867,  had  pasted  during  Mr.  Lincoln's 
first  term,  aad  waa  coaetitotkiaal,  Mr.  Stan- 
ton's term  of  office  would  have  expired  at  the 
ead  of  oae  month  sueceediug  the  terminatioa 
of  Mr.  Lineoltt's  first  term,  with  no  other  right 
afterward  to  ti«e  office  than  in  the  nature  of  a 
tanaatcy  at  suffemaee. 

The  title  which  be  could  claim  under  the  aet 
of  1867  has  long  siacs  anded.  To  enable  hint 
to  hold  the  office  E^jaioat  the  wish  of  the  Ptea- 
ident  by  whom  he  was  not  appointed,  ia  mr 
judgment,  would  be  a  palpable  violation  of 
the  law,  equally  iBCOuotstent  with  its  language 
and  its  object.  Inoonaistent  with  its  iaugaag^ 
because  that  says  that  the  office  is  to  be  held 
"  for  aad  during  the  term  of  the  President  by 
whom"  he  was  appointed,  and  Mr.  Lincoln's 
term  necessarily  terminated  with  his  life.  Iar 
•eneiatent  with  its  ol^jeet,  becaasethat  dearly 
is  to  leave  a  Praaident  who  comes  into  office 
at  the  termination,  by  whatever  cause,  of  the 
term  of  his  predecessor,  the  unteltered  right 
at  tbe  end  of  one  month  after  such  termination 
to  select  his  own  Cabinet. 

If  the  propriety  (conceding  Congress  to  have 
the  power)  be  admitted  of  denying  to  the  Pres- 
ident the  right  exercised  by  all  of  his  pred«- 
oeseors  of  removing  a  Cabinet  officer  at  pleas- 
ure, it  woakl  seem  to  be  most  improper  and 
impolitic  in  regard  to  any  such  officer  not 
a(^>OMited  by  himself  Itaaponaible  for  the 
preservation  of  the  Constitution  and  the  faith- 
till  execution  of  the  laws,  nothing  could  be 
store  unjoetand  unwise  than  to  ibrou  upon  him 
a  Cabinet  in  wham  he  might  have  no  confi- 
dence whatever,  either  for  want  of  integrity 
or  oapafiity,or  both,  and  ia  whose  selection  he 
had  BO  choice. 

III.  If  there  could  be  any  doubt  that  the 
oonstraetion  I  give  to  the  aet  is  correct  it  would 
be  removed  by  the  explanation  of  Senators 
SusaVAN  and  Willijlms,  members  of  the  com- 
mittee of  confereoee  on-  the  part  of  the  Senate, 
when  nsakiug  their  report.  The  Senate  bad  by 
two  votes  decided  that  Cabinet  officer*  should, 
as  always  before,  hold  their  plaeea.at  the 
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pleMure  of  the  President,  and  that  gncli  was 
evidently  the  design  of  Confress  when  organ- 
iaing  the  several  Departments.  The  Senate, 
therefore,  excluded  them  altogether  from  the 
provisions  of  the  bill,  bnt  the  Hoase  insisted 
npon  incloding  them.  It  was  diis  diffsrenee 
between  the  two  Houses  which  the  conferenee 
committee  was  appointed  to  settle.  In  making 
the  report  Mr.  SHEMiis  stated  that  to  incinde 
them  would,  in  his  omnion,  be  practically 
nnimportant,  becaase  "  Ae  gmtUman,  no  man 
wM  attjf  tense  ^ hotter,  wrM  hold  apoiition 
at  a  Cabinet  offietr  after  kit  chief  detired  hit 
remomtl ;  tmd,  ther^bre,  the  tHgktett  imtimet- 
Hon  on  thepartofthe  Pretident  ieo*Ud  akoof/i 
«N«re"' his  resignation.  And  he  added  that, 
by  the  proposition  of  the  committee,  sach  an 
oncer  would  bold  "his  offiob  miKiice  ras 
Mrs  OK  ma  term  or  tbb  rauisiNT  who 
.uvoiNTED  RIM,"  and  that  '^ifth*  Pretidtnt 
Met  M«  Cabinet  goei  omt;  if  the  President  it 
remotedfor  eaute  by  impeackment  the  CMnit 
goet  out;  atihe  miration  of  the  term  of  (Ae 
jhretident'tojfice  the  Cabinet  goet  out;  tothat 
the  Oovermnent  tottf  not  be  embarrutted  bjf  an 
attempt  iy  •  Cabinet  offietr  to  hold  on  to  hit 
office,  detpite  the  with  of  the  Bretident  or  a 
3umge  in  the  Pretidenqf ,-"  and  that  this  pro- 
vision obviated  "  the  great  danger  that  ntight 
hofoe  ariten  from  the  bM  at  it  ttood  amended 
bff  the  Houte."  ■ 

Mr.  Wiuji.118  said  that  the  Honse  by  its 
amendment  bad  placed  "  the  beads  ef  Depart- 
ments on  the  same  footing  with  other  civil  ott- 
eers,  and  provided  that  they  should  not  at  any 
time  be  removed,  withoat  the  advice  and  con- 
sent of  the  Senate;"  that  this  was  objeeted  to, 
becaate  when  "a  net  Pretident  came  into  of- 
fice he  might  be  compiled  to  haiee  a  Cabinet 
not  of  hit  ownteleetion;"  and  that  theamend- 
ment  proposed  bg  the  committee  wot,  ^'that 
when  the  term  of  office  expiree  the  offices  of  the 
m^nbtre  of  the  CeMnet  thaM  oise  ttpire,"  at 
the  end  cf  one  month  tkeret^Ur.  Be  further 
added,  that  "the  report  of  the  oommtttee  is 
intended  to  pat  the  heads  of  Departments  open 
the  same  footia^;  with  aU  the  other  efiieers 
named  in  die  bill,  with  thit  eioeepiion,  that 
their  termi  thall  expire  when  the  term  qf  office 
vf  the  Pretident  by  whom  theg  were  appointed 
e^ret;  that  it  the  effietof  ike  prooition." 
Belying  npon  these  statements,  the  Senate 
adopted  the  report  of  the  eomaiittee,  and  the 
bill  passed  with  the  proviso.  Mo  Senator  inti- 
mated that  these  geatlemea  had  not  plaeed  a 
proper  constmction  upon  the  proviso,  and  coa- 
seqnently  no  Senator  suggested  that  the  tfaen 
OMmbers  of  the  Cabinet  of  the  Preeident,  who 
were  not  appointed  by  him,  but  by  Mr.  Lin- 
eoln,  were  either  within  the  pmteetioa  of  the 
body  of  the  section  or  of  the  proviso,  aad  I  do 
not  think  I  am  raistakea  in  the  impression  that 
tbe  bill  coald  not  have  been  passed  by  the  Sen- 
ate without  the  understaodiog  that  Messrs. 
Sherman  and  Williams  were  right  in  their 
interpretation  of  it. 

It  also  appears  by  the  President's  menage 
of  the  12th  of  December,  1867,  given  in  evi- 
dence by  the  managers,  that  it  was  construed 
in  the  same  way  by  evenr  member  of  the  Cab- 
inet, Mr.  Stanton  included.  That  gentleman 
being  appointed  by  Mr.  Lincoln,  and  not  by 
Mr.  Johnson,  his  tenure  o(  office  ended  one 
month  snoeeeding  the  death  of  the  former.  In 
the  language  of  Mr.  SHHaiiAir,  when  the  Pres- 
ident who  appoints  a  Cabinet  oficer  "dies." 
the  officer  "goes  oat"  How,  then,  caa  toe 
Senate  eoaviet  the  President  of  having  crim- 
inal^ violated  the  aet  in  qnestioe,  when  what 
he  did  in  relation  to  Mr.  StaatMi  was  not  withia 
the  prohibition  of  the  act,  accordiaj;  to  the  ia- 
terpretation  pat  upon  it  at  Ae  time  it  was  being 
passed  by  the  Senate  itself?  and  yet  this  they 
will  do  if  they  find  him  guilty  npon  the  articles 
whiofa  relate  to  his  attempt  to  remove  Mr.  Stan- 
ton on  the  21st  of  February,  1868. 

IV.  Did  the  President  commit  a  crime  or 
misdemeanor  by  his  order  of  the  21st  of  Feb- 
Toary,  1868,  appointing  General  Thomas  Sec- 
retary ad  interim  t  That  appointment  forms 
the  sabjeot  ef  the  charges  iatbe  second,  thirty 


and  eighth  articles.  If  I  am  right,  that  Mr. 
Stanton  was  not  within  the  protection  of  the 
act  of  1867,  and  could  be  removed  at  pleasure 
by  the  President,  then  the  legal  effect  of  his 
order  of  the  2l8t  of  February  worked  a  removal, 
and,  of  course,  made  a  vacancy  in  that  Depart- 
ment. 

There  being  a  vacancy,  had  not  the  Presi- 
dent a  right  to  fill  it  by  an  ad  interim  appoint- 
ment? If  be  had,'  the  articles  in  question  are 
unsupported.  1.  Independent  of  legislation, 
the  President  being,  with  a  few  exceptions, 
vested  with  the  executive  power  of  the  Gov- 
ernment, and  responsible  for  the  faithful  exe- 
cution of  the  laws,  he  must  have  the  power  by 
implication  to  provide  against  their  temporary 
fiufure.  And  if  this  be  so,  then,  upon  the  oe- 
cnrrence  of  a  vacancy  in  ofGoe,  which,  if  not 
at  once  supplied,  will  cause  such  a  failure,  he 
must  have  the  right  to  gnard  against  it.  2.  But 
there  is  legislation  which,  in  my  judgment, 
clearly  gives  him  the  power  to  make  the  appoint- 
ment. 

On  the  contingency  "  of  the  deaths  absence 
from  the  seat  of  Government,  or  sickness  of 
the  Secretary  of  State,  Secretary  of  the. Treas- 
ury, or  of  the  Secretary  of  War,"  Ac,  the 
President,  by  the  act  of  the  8th  of  May,  1792, 
section  eight,  was  anthorised  to  appoint  any 
person  or  persons  to  perform  the  duties  of  the 
said  offices  respectively  "until  a  snecessorbe 
appointed,  or  until  such  absence  or  inability  by 
sickness  shall  cease." 

This  act  provided  for  •  vacancy  cansed  \>r 
death  in  either  of  the  threcdepartments  named, 
and  not  for  one  produced  by  any  other  cause. 
A  vacancy,  therefore,  arising  from  resignation 
or  removal  or  expiration  of  term  of  office,  was 
not  provided  for.  The  omissioa  was  supplied 
by  the  act  of  the  18th  of  February,  1796,  which 
gives  the  President  the  same  authority  in  the 
case  of  a  vacancjr,  however  produced.  Like 
the  act  of  1792,  it  is  confined  to  the  State, 
TreasBi^,  and  War  Departments,  and  differs 
from  it  in  limiting  the  authority  to  a  period  of 
six  months  succeeding  the  vacancy.  Both  laws 
lefl  unprovided  for  vacancies  occurring  in  the 
<AheT  Departments.  But  it  appears  by  the 
evidence  that  such  appointments  were  made 
by  all  the  predecessors  pf  Mr.  Johnson  in  the 
Departments  not  included  within  the  acts  re- 
ferred to,  as  well  as  in  those  that  were  iaolnded. 
And  there  is  nothing  toshow  that  their  validity 
was  at  any  time  questioned  by  Congress.  On 
such  an  appointment  by  President  Buchanan 
of  Judge  Holt  to  the  War  Department,  made 
daring  the  session  of  the  Senate,  a  resolntion 
was  passed  calling  npon  him  to  state  the  au- 
thority under  which  he  acted.  This  be  did  by 
the  message  of  January  16,  1861.  In  that 
message  many  instances  are  mentioned  of  ap- 
pointments of  the  kind  in  all  the  Departments 
as  well  during  the  session  as  in  the  recess  of 
the  Senate;  and  from  that  time  to  this  im- 
peachment the  anthority  of  the  President  had 
Seen  considered  established. 

For  the  appointment  ef  Thomas,  then,  the 
President  had  the  example  of  all  his  prede- 
cessors. To  hold  that  he  committed  a  crime  or 
misdemeanor  in  making  it  would,  I  think,  shock 
a  proper  sense  of  justice,  and  impute  to'  everv 
President,  from  Washington  to  Lincoln,  of' 
fensee  for  which  they  shonid  have  been  im- 
peached and  removed  from  office.  Such  an 
impatation  could  not  fail  to  meet  the  severe 
rebuke  and  condemnation  of  the  country.  But 
it  is  sud  that  the  act  of  1796  was  repealed  by 
that  of  the  20th  of  February,  1863.  lliis  seems 
to  me  a  palpable  error.  That  act  contains  no 
^Arord8  or  express  repeal,  nor  even  of  reference 
ikio  the  one  of  1796. 

If  it  does  repeal  that  act,  it  is  onljr  becaase 
its  provisions  sire  so  inconsistent  with  it  that 
the  two  cannot  in  any  pM^icular  stand  tMether. 
If  they  can,  upon  a  well-settled  rule  of  inter- 
pretation, they  must  so  stand.  Are  they  so 
inconsistent  that  this  cannot  be  done?  I.  The 
legal  presttmption  is  that  Congress,  when  they 
passed  the  latter  act,  had  the  former  one  be- 
fore them,  and  that  they  intended  onlyto  repeal 
the  former  in  the  paitiealarB  for  which  the 


former  provides.  The  policy  of  such  le^sla- 
tion  wAs  adopted  in  1789  by  the  act  organizing 
the  several  Departments.  By  the  second  sec- 
tion of  the  one  relating  to  the  War  Depart- 
ment, (and  the  same  provision  is  made  astothe 
other  Departments,)  on  the  removal  from  office 
by  the  President  of  the  Secretary,  or  a  vacancy 
arie^ng  from  any  cause,  tiie  chief  clerk  was  to 
have  charge  and  custody  of  all  the  papers,  kc, 
of  the  office.  It  was  also  adopted  in  1792, 1796, 
and  1863,  and  is  in  words  recognized  by  the 
eighth  section  of  the  act  of  the  2d  of  March, 
1867,  itself,  in  the  provision  "that  whenever 
the  Ptesident  shall,  without  the  advice  and 
consent  of  the  Senate,  designate,  authorize,  or 
employ  any  person  to  perform  the  duties  of  ai^ 
office,"  he  shall  inform  the  Secretary  of  the 
Treasury.  This  prorision  evidently  implies 
that  the  President  had  the  right  to  make  such 
an  appointment,  and  subject  it  to  no  other 
qualification  (and  that  was  unnecessary,  as  it 
was  always  done  before)  than  that  he  advise 
the  Secr^ary. 

This  policy  is  not  only  conducive,  bnt  abso- 
lutely necessary  to  the  good  of  the  public  ser- 
vice. The  act  of  1868  does  not  embrace  the 
case  of  a  vacancy  arising  from  removal,  or  ex- 
piration of  terra.  These  two  cases,  therefore, 
if  the  act  of  1795  is  not  in  force,  and  the  Pres- 
ident has  not  the  power  independent  of  legis- 
lation, are  witbont  remedy,  and  the  office, 
although  the  event  may  occur  the  day  after 
the  termination  of  a  Congress,  mus^remainia 
abeyance,  and  all  business  connected  with  it 
so  remain  until  the  commencement  of  a  suc- 
ceeding Congress,  which,  when  the  act  of  180S 
was  passed,  would  have  been  a  period  ofei^t 
months.  The  disastrous  condition  in  which 
this  might  place  the  country  is  of  itself  suffi- 
cient to  prove  that  the  act  of  1796,  by  which 
such  a  condition  would  be  averted,  was  not 
intended  to  be  repealed  by  the  one  of  1863. 
And  ttis  court,  as  well  as  any  other  court 
before  whom  the  question  may  arise,  is  bound 
to  rule  against  sucn  an  appeal. 

V.  Thus  far  I  have  considered  the  act  of 
1867  as  constitutional.  I  will  now  .examine 
that  question.  As  regards  this  case,  the  in- 
quiry is  only  material  upon  the  assnmpUon 
(which  I  have  endeavored  to  show  is  un- 
founded) that  Mr.  Stanton  was  within  the  act 
so  as  to  deprive  the  President  of  the  power  to 
remove  him.  Is  the  act  constitutional?  The 
Constitution  is  framed  upon  the  theoiy  (the 
correctness  of  which  no  poiitioal  student  will 
deny)  that  a  free  constitutional  government 
cannot  exist  without  a  separation  of  legislative, 
executive,  and  judicial  powers,  and  that  the 
complete  success  of  such  a  separation  depends 
upon  the  absolute  independence  of  each. 
Under  this  conviction,  the  legislative  depart- 
ment, within  the  Kmtta  of  its  delegated  powers, 
is  made  supreme ;  and  the  executive  depart- 
ment, with  a  few  exceptions,  not  necessary  to 
be  mentioned,  is  also  made  supreme ;  and  the 
same  is  true  of  the  judicial  department. 

The  object  of  the  supremacy  of  each  woald 
be  defeated'if  either  were  subordinate  to  the 
others.  To  avoid  this  each  must  necessarily 
have  the  right  of  self-protection.  This  is  ol^ 
vious.  To  put  it  in  the  power  of  the  Execu- 
tive to  defeat  constitntional  laws  passed  by 
Congress  in  due  form  would  be  to  destroy  the 
independence  of  that  department ;  and  to  put 
it  in  the  powers  of  Congress  to  take  away  or 
limit  the  constitutional  powers  of  the  Execu- 
tive would  likewise  be  to  destroy  the  complete 
independence  of  that  department.  How,  then, 
are  they  to  maintain  tneir  respective  rights? 
To  submit  wouli^be  to  abandon  them,  and  be  a 
violation  of  duty.  If  the  Executive  interferes 
with  the  rightnil  authority  of  Congress  that 
body  must  defend  itself;  and  for  this  purpose 
it  may  resort  to  impeachment,  if  the  interfer- 
ence be  a  high  crime  and  misdemeanor. 

1.  Has  the  President,  by  the  Constitution, 
tlie  power  to  remove  officers  appointed  with 
the  advice  of  the  Senate?  Whatever  doubta 
were  originally  entertained  upon  the  point,  the 
power  is  too  firmly  established  to  be  shaken, 
if  a  constitutional  qnestion  can  be  settled  by 
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the  authority  of  time  and  precedent.  It  was 
dearly  held  to  exist  when  the  Departments 
were  established  in  1789  by  the  laws  creating 
them,  and  by  the  congressional  debates  of  the 
day.  Until  lately  this  was  conceded.  Erwry 
eommeatator  upon  the  Constitution  has  so 
stated.  The  Supreme  Court  of  the  United 
States  have  also  so  held. 

In  a  letter  of  Mr.  Madison  to  Edward  Coles, 
of  the  l&th  of  October,  18S4,  (4  lUdison's 
Writings,  868,)  in  referring  k>  the  question  of 
tbe  right  of  the  Senate  to  participate  in  re- 
morals,  that  distinguished  itateBieaa  writes 
thus: 

_  "  The  etaim  on  cokstitdtiohal  grmmi  to  a  thmrt 
in  the  removal  a»  well  ae  appointinent  qf  qffiaert  it  in 
ttireei  oppoeition  to  the  uniform  practice  of  the  (Too* 
omment  from  ite  eommeTUstmeni^     h  w  clear  tiuxt  the 


innovation  would  not  only  oam  eftentiaUn  the 

balance  of  poKer,  but  expote  the  Exeeulive  oecaeionallv 
to  a  total  inaction,  and  at  all  limoe  to  dotage  fatal  to  the 
i»a  oxooutionof  the  Uaee," 

And  on  the  16th  of  February,  1885,  in  a 
speech  in  the  Senate,  Mr.  Webster,  while 
questioning  the  correctness  of  the  decision  of 
1789,  says: 

"  I  do  m*  meanto  ieny"  "thatatthepreeenttnontent 
tke  Preoident  mat  remooo  theee  afioere  at  will,  becauee 
the  early  daiieion  adopted  lAa(  eonetmcti»»,  and  the 
lawehave  eince  uniformly  eunotiontd  it," 

^  If  ai\y  snppos^d  doubtful  constitutioaal  ques- 
tion can  be  coaclusiTsly  solved,  is  not  this  so 
solved  7  Mr.  Madison,  in  his  message  of  JasB- 
sury  30,  1815,  adverting  to  the  power  of  Con- 

§ress  to  incorporate  a  bank  of  the  United 
tates,  which  he,  while  a  member  of  Congress, 
with  great  ability  had  denied,  said  that  be 
waived  the  question  as  "  precluded  in  (bis) 
judgment  by  repeated  reco^itions  under  veiied 
circum^tauces  of  the  validity  of  such  an  insti- 
tution  in  acts  of  the  Ic^lative,  executive, 
and  judicial  branches  of  the  (JoverDmeot. 
Are  not  these  observations  even  more  appli- 
cable to  the  present  question  than  to  the  one 
before  him  ?  • 

VI.  AdmitUng,  however,  for  aigamest  sake, 
that  I  am  in  error  as  to  the  construction  of 
the  act  of  2d  of  March,  1867,  or  its  constitatioa' 
aliiy,  this  can  hardly  be  disputed — that  differ- 
ences of  opinion  in  regard  to  each  may  be 
boucstly  entertained.  Conceding  this,  it  neces- 
sarily, follows  that  there  can  be  no  criminality 
iu  the  holding  of  either  opinion.  The  Presi- 
dent thought  and  still  thinks,  as  he  tells  us, 
that  Mr.  Stanton  is  not  so  within  the  aot  aa  te 
be  beyond  his  ri^ht  to  remove  him ;  or,  if  be 
is,  that  the  act  iu  that  respect  is  aneonstita- 
tional.  As  to  the  first,  he  has  the  express 
sanction  of  Senators  Willlims  and  Shumav, 
announced  wheu  the  law  was  being  passed, 
and  the  implied  sanction  of  every  member  of 
tbe  Senate  who  voted  for  it,  without  qaestion- 
ing  the  construction  given  to  it  by  the  two 
Senators.  And  as  to  the  second,  he  has  the 
sanction  of  the  doctrine  established  in  1789, 
and  acted  upon  by  every  one  of  his  predeces- 
sors from  Wushingtou  to  Laucoln,  admitted 
as  established  by  Mr.  Webstar  in  1835,  and 
vindicated  as  essential  to  the  public  service  by 
Mr.  Madison  in  1834.  Eutertaining  these 
opinions,  what  were_  his  rights  and  his  duty  7 
If  by  the  Constitution  the  power  of  removal 
was  vested  in  him,  he  was  bound  by  the  very 
terms  of  his  official  oath  to  maintain  it.  Not 
to  have  done  so  would  have  been  to  violate 
the  obligation  of  that  oath  to  "  preserve,  pro- 
tect, and  defend  the  Constitution."  But  two 
courses  were  leil  open  to  him — thatof  foccible 
resistance,  or  of  a  resort  to  the  judiciary.  The 
first  might  have  produced  civil  commotien, 
and  that  he  is  proved  never  to  have  ooatem- 
plated.  The  judicial  department  of  the  OoT- 
eroment  was  established  for  the  very  purpose, 
among  others,  of  deciding  such  a  question,  it 
being  given  jurisdiction  m  "all  cases  in  law 
and  equity  arising  under  (the)  Constitution." 
It  was  to  this  tribunal  that  the  evidence  shows 
that  he  intended  to  resort.  Was  that  acrime7 
He  believed,  and  had  a  right  to  believe,  that 
the  constitutioaal  authority  of  tlte  Exeeutive 
was  violated  by  the  act,  if  Mr.  Stanton  was 
protected  by  it;  and  he  sought  to  have  that 
question  peacefully  settled  by  the  judgntent  of 


the  very  tribunal  created  for  snob  a  purpose. 
And  there  was  no  one  else  who  could  appeal 
to  it  with  that  view.  It  was  the  authonty  of 
the  executive  department  of  the  Oovernment, 
not  any  iadividoal  right  of  his  own,  whiehwae 
assailed.  He,  aad  ne  one  else,  reereseoted 
that  department  and  could  iastitate  legal  pro- 
oeedisgs  for  itt  vindieatioa.  This,  therefore, 
was  aot  oaly  bis  rioht,  but  his  sworn  da^. 
The  doctrine  that  ue  President  is  foreed  to 
exacate  any  statute  that  Congress  may  pass 
aeeerding  to  the  forms  of  law,  upon  subjects 
not  only  not  within  their  delegated  powers, 
but  expressly  denied  to  them,  is  to  eotapel  him 
to  abandon  his  t^ee  and  sabmit  all  its  func- 
tions to  the  unlimited  control  of  Ooagtess, 
aad  thas  defeat  the  yvrj  object  of  its  creation. 

Such  a  doctrine  has  no  support  in  the  Con- 
stitution, and  would  in  the  end  be  its  destrns- 
tton. 

It  has  been  contended  on  the  part  of  the 
manajgers  that  the  President  has  no  right  to 
qnestion  the  eonatitntioBalitj  of  aa  act  of  Con- 
gress because  of  his  duty  iaitbfnlly  to  execute 
the  laws.  Bat  what  is  the  law  whieh  be  is  to 
exeeate  if  the  act  is  in  conflict  with  the  Con- 
stitution 7  Is  not  that  also  a  law  7  The  Con- 
stitution declares  it  net  only  to  be  one,  but  to 
be  the  supreme  law,  and  prescribes  no  such 
sopremacy  to  aets  of  Congress,  exeept  to  such 
as  are  passed  in  "pursuance  tfaerem."  Tbn 
execution,  therefore,  by  him  of  an  aot  not 
passed  in  parsuaace  of  the  Constitation,  but  in 
violation  of  it,  iastead  of  being  a  duty,  would 
be  a  breach  of  his  sworn  obligation  to  preserve 
the  Coastitaboa.  Nor  is  tbOTe  any  inconsist- 
ency between  his  duty  to  proteet  the  CensiitB- 
tien,  and  to  see  to  tbe  fiHtbfnl  exeention  of  the 
lawa— the  Coastitntion  itself  prohibiting  the 
eoactoMnt  of  aay  law  wbteh  it  does  not  an- 
^oriae  Congress  to  pass.  Were  it,  otherwise 
the  Constitution  migat  become  a  dead  letter, 
as  its  stfeet  from  tiate  to  time  would  deaeaa 
upon  CoBffress;  in  other  words,  that  bodr 
would  be  w  Government,  possessing  praoti- 
eaUjF  all  powers — legislative,  e:keentive,  aad 
judicial — a  result  clearly  destmotiveof  liberty. 

VII.  Each  of  the  articles  eharged  that  tbe 
enumerated  acts  were  done  by  the  President 
"with  intent"  "to  violate"  the  acts  ef  Coa- 
grass  speeially  mentioned,  aad  were  ' '  eeatrary 
to  the  provistea  of  the  Censtitatien,"  and  that 
he  was,  therefore,  "guilty  of  a  high  misde- 
meanor in  office. " 

The  alleged  i^enses,\hen,  are  made  to  cea- 
sistofaatsand  intent.  Tbe  lattw  is  as  material 
as  the  fonaer.  Now,  what  deabt  ean  reason- 
ably be  eatartained  that  the  President  had  not 
the  intent  impated?  On  the  contrary,  is  it  not 
maailart  that  his  purpose  was  to  preserve  both 
from  violation  7  This  is  certainly  true,  unless 
it  be  supposed  that  he  believed  that  the  Supreme 
Court  ol  the  United  States  would  aid  him  in 
aaeh  a  violation.  Assunun*  that  be  believed 
that  tribunal  to  be  honest  and  capable,  the  very 
fact  of  his  wishing  to  obtain  its  decision  upon 
tbe  questions  before  bim  demonstrates  that  his 
design  was  not  to  subvert,  but  to  apbtrid  the 
Constitution,  and  obtain  a  correct  eonstraetiea 
of  ths  act  of  March,  18S7. 

VIII.  I  deem  it  wholly  unnecessary  to  ooa- 
iider  the  fourth,  fifth,  sixth,  and  seveath — the 
oonspiiacy  articles — or  tbe  niath,  the  Emory 
article,  no  evidence  whatever  having  been 
offstea  even  tending,  as  I  think,  to  their  sap- 
port. 

IX.  It  has  been  said  that  the  Senate,  by  thsir 
resolation  of  February,  1868,  having  dachwed 
that  the  President's  removal  of  Mr.  Staaton 
was  eontnuy  to  the  Constitation  and  the  law, 
the  Senators  voting^  for  it  are  condaded  upon 
both  points.  This  is  a  great  etmr.  That  res- 
olation was  passed  bf  »•  Senate  in  its  le^ 
lative  eapadty,  and  without  much  ddiberalion. 
The  questions  were  scarcely  dehatsd.  To  hold 
that  aay  Senator  who  voted  for  it  is  aot  at 
perfect  liberty  to  reooasider  his  opinien  on 
this  trial  is  to  confound  things  eatirefycbstinot. 
That  resolution  the  Senate  at  any  time, 'in  its 
legislative  character,  can  reverse  when  oon- 

'  viaeed  of  its  srror.    Bui  this  is  not  so  in  rela' 


tioibto  any  error  of  law  or  fact  into  which  this 
court  may  now  fall.  It  is  now  acting  in  a 
judicial  character.  The  judgment  whieh  it 
may  pronounce  as  regards  the  respondent  will 
be  final.  To  suppose,  thm,  that  a  Senator, 
when  he  is  satisfied  that  his  former  opinion 
upon  the  legal  questions  now  before  him  is 
erroneous,  may  not  correct  it,  but  is  bonnd  to 
pronounce  a  jud^ent  which  he  is  convinced 
would  be  illegal,  is  to  force  him  to  violate  the 
oath  he  has  taken  to  decide  the  ease  impar- 
tially, according  to  law  and  justice.  The 
resolntSoB  of  February  was  not  a  law.  That 
everybody  will  admit.  To  act  in  virtue  of 
it,  disregarding  what  he  is  convinced  is  the 
law,  wonid  be  a  gross  abandonment  of  duty. 
It  baa  also  been  said  by  some  inconsiderate 
persons  that  ourjudgmentshonld  be  influenced 
by  party  consideration.  We  have  been  told  in 
suMtance  thst  party  necessity  reqoires  a  con- 
viction ;  and  the  same  is  invoked  to  avoid  what 
it  is  madly  said  will  be  the  result  of  acquittal — 
civil  commotion  and  bloodshed.  Miserable 
insanity,  a  degrading  dereliction  of  patriotism. 
These  appeals  are  made  evidently  from  the  ap- 
prehension that  Senators  may  conscientioosly 
be  convinced  that  the  President  is  innocent  of 
each  of  the  crimes  and  misdemeanors  alleged 
in  the  several  articles,  and  are  intended  to  force 
him  to  a  judgment  of  guilt.  No  more  dishon- 
oring efforts  were  ever  made  to  cormpt  a  judi- 
cial tribunal.  They  are  disgraceful  to  the  par- 
ties resorting  to  tbem,  and  would  they  be  snc- 
cearful,  as  1  am  sure  they  will  not,  they  would 
forever  destrov  the  heretofore  unblemished 
honor  of  this  body,  and  inflict  a  wonnd  npen 
Ae  Constitation  itself  which,  peibaps,  no  time 
ceahlheal. 

OPINION 
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HON.  PETER  G.  VAN  WINKLE. 

In  ^  following  remarks  I  have  endeavored 
to  state  the  bonclnsions  to  which  I  have  ar- 
rived, with  some  reasons  for  them,  and  not  to 
review  the  whole  case.  I  have,  therefore, 
omitted  the  consideration  of  all  qnestions 
raised  in  the  course  of  the  proceedings  which 
do  not  affect  those  conclusions : 

Coneedfaag  the  eoastitntionality  of  the  tenure- 
ofoflee  aet  of  March  2,_  1867,  there  yet  remains 
some  questions  to  be  disposed  of  before  an  in- 
telligent answer  can  be  given  to  the  accusation 
or  eharge  contained  in  the  first  article  of  im- 
peaohment.  Senators  are  to  pronounce  npon 
this,  as  well  as  the  charges  hi 'the  other  articles, 
by  replying,  under  the  oaths  they  have  respect- 
ively taken,  to  the  question,  "  Is  the  respond- 
ent, Andrew  Johnson,  President  of  the  United 
Stipes,  guilty  or  not  guilty  of  a  high  misde- 
meanor, (or  crime,  as  the  case  may  be,)  as 
charged  in  tM»  mikhl"  I  have,  therefore, 
in  each  case,  where  I  deemed  it  at  all  neces- 
sary, endeavored  to  present  tbe  charge  stripped 
of  imoMterial  verbiage,  in  order  to  ascertain 
more  readily  and  certainly  whether  it  describes 
a  misdemeanor  or  crime. 

The  first  aitiele  alleges  that  the  respondent 
did,  unlawfolly  and  in  violation  of  the  Constitn- 
tioa  and  laws,  issue  an  order  in  writing  for  the 
removal  of  Bdwin  H.  Stanton  from  the  office  of 
Secretary /er  the  Department  of  War,  with  die 
intent  to  violate  tbe  act  above  referred  to,  and 
with  Ae  forther  intent,  contrary  to  and  in  vio- 
lation of  the  ptensions  of  the  said  act,  and 
oentraiT  to  the  provisioas  of  the  Constitution, 
aad  wiUwnt  the  advice  and  consent  of  the  Sen- 
ate, then  ia  session,  remove  the  said  Stanton 
from  his  said  oOree. 

The  ConsMntion  is  silent  on  the  subject  of 
removals  fivm  office,  unless  a  rule  on  the  sub- 
ject may  be  inferred  from  the  prorisions  it  con- 
tains relkting  to  offices  and  ofltcers.  The  only 
authoritative  interpretation  of  its  meaning  in 
this  relation  previous  to  the  passage  of  the 
teaure-e^oAce  act  is  found  in  an  act  of  Con- 
gress passed  in  1789,  and  this  concedes  to  the' 
Preaiaent  alone  the  rig^t  to  remove.  The  pro* 
viaioas  of  the  tsnare-of  ofiee  act  mast-tmre- 
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fore  be  examined  in  order  to  determiDe  whethor 
what  is  charged  to  have  been  done  by  the  re- 
spondeat wan  a  yiolatioD  of  tbat  act  aud  of  the 
Constitution. 

The  plain  and  evident  inteation  of  tbe  act 
just  referred  to  is  that  no  |>er8oa  appointed  to 
any  office  by  and  with  the  adviae  and  consent 
of  the  Senate  shall  l>e  removed  tberefrom, 
although  he  may  be  saspeuded  in  eertain  speci- 
fied cases,  without  the  like  advice  and  consent. 
There  is  oo  question  that  lir.  St»Bton  was  so 
appointed  to  the  office  of  Secretary  of  War, 
and  was  duly  qualified  to  act  therein.  In  order 
to  prevent  a  removal  from  anjr  such  office  Uie 
act  provideSjin  eSect,  that  the  incnmbentshall 
bola  it  until  his  successor  ia  in  like  manner 
appointed  apd  duly  qualified,  unless  the  time 
is  limited  by  law,  and  shall  expire  before  such 
appointment  and  qualification.^  The  proviso 
in  the  first  section  does  sot,  in  my  opinion, 
except  any  of  the  Cabinet  officers  from  the 
operation  of  the  preceding  clause  of  the  same 
section,  although,  for  the  first  time,  it  specific- 
ally limits  their  respective  terms.  It,  as  ia 
alleged,  the  proviso  leaves  it  doubtful  as  to 
the  duration  of  Mr.  Stanton's  term,  it  is,  in 
ray  opinion,  certain  that  at  the  time  the  said 
order  in  writing  was  issued  his  tenure  was  pro- 
tected by  the  preceding  clause.  In  its  vei7 
language  he  was,  and  is  still,  ''holding a  civil 
office  to  which  he  has  been  appointed  by  and 
with  the  advice  aud  consent  of  the  Senate," 
and  the  order  in  writing  not  only  addresses 
him  as  Secretary /or  the  Department  of  War, 
but  asserts  that  his  "functions  as  such  will 
terminate  on  receipt  of  that  communication." 

The  sixth  aud  ooly.peual  section  of  the  act 
which  refers  to  a  case  like  that  under  consid- 
eration provides  that  every  removal,  appoint- 
ment, or  employment  made,  had,  or  exercised 
contrary  to  the  provisions  of  that  act  shall  be 
deemed,  and  is  thereby  declared  to  be,  a  hich 
misdemeanor.  It  therefore  appears  that  the 
act  of  the  respondent  eomplaiued  of,  if  it  was 
criminal,  inuf  t  bg  ebnosioua  to-tbe  provisions 
of  this  section.  * 

The  charge  made  hj  the  first  article  is,  that 
the  respondeat  di^  "  issue  an  order  in  writing 
(which  is  set  o«(  at  full  length)  for  the  removal 
of  Edwin  M.  Stanton  from  the  office  of  Secre- 
tary ybr  the  Department  of  War."  This  is  the 
whole  of  it,  so  &r  as  the  acts  as  distinguished 
from  the  intentions  of  the  reepondeafc  are  con- 
cerned. There  is  not  even  an  allegation  that 
the  order  iu  writing  was  ever  delivered  to,  or 
served  on,  Mr.  Stanton,  or  ever  directed  to  be 
so  delivered  or  served,  or  that  any  attempt  was 
made  to  deliver  tor  serve  it;  or,  in  iaot,  that 
ilr.  Stanton  ever  saw  or  beard  of  it. 

As  the  order  in  wriffbg  is  neither  an  appoint- 
ment or  employment  it  must  have  effected  a 
removal,  or  have  been,  at  lea«t,  an  attempt  to 
remove,  in  order  to  constitute  a  violation  of 
the  act ;  but  no  removal  or  attempt  to  remove 
is  charged,  and  coasequently  the  respondeat 
could  not  have  been  tpilty  "  of  a  high  misde- 
meauor,  as  charged  in  Uiis  (first)  article." 
Had  an  attempt  to  remove  been  charged  there 
was  still  no  averment  of  even  attempted  deliv- 
ery or  service  of  the  order  in  writing.  "To 
issue,"  which  means  simply  to  sand  £M]tlk,  can- 
not imply  a  delivery  or  service ;  and  if  there 
IS  evidence  of  a  delivery  to'  be  foand  in  the 
proceedings  it  cannot  b«  applicable  to  tiiis 
article,  in  which  there  is  no  charge  or  aver- 
ment. _  This  oljjectioa  may  saem  technical,  bat 
»  consideration  of  the  whole  article  will  show 
that  it  is  substantial,  and  that  a  service  or 
delivery  was,  iu  fact,  necessary  to  oontpUtd 
the  alla^d  oQisnse,  especially  if  it  is  observed 
timt  the  order  in  writing  addressed  to  Mr. 
Stanton  gays,  "  Vour  functions  as  suoh  (Sec- 
retary of  War)  will  terminate  upon  receipt  of 
this  communication,"  and  eoaseqaeotly  not 
till  then.  It  is,  therefore,  evident  that  the 
delivery  to  and  receipt  by  Mr,  Stanton  of  the 
order  in  writing  was  necessary  to  oom(>iete  his 
removal  Irum  office,  if  any  mare  writing  eonld 
•have  that  elfect. 

AdmittiiiK  that  the  intents  of  the  respondent 
IA  issuinj^  the  prder  i>  wjritinfi  usee  prMJasly 


as  chained,  it  may  be  qa««tioned  whether  tiny, 
together  wUh  the  act  done,  constitute  a  high 
misdemeanor.  Of  course  the  intent  alone 
does  not.  It  merely  qualifies  or  charaoterioea 
the  act,  and  kowevec  reprehensible  the  farmer 
may  be  the  latter  must  be  of  itself  unlurfU. 
There  is  no  claose  in  the  act  that  forbids  or 
denonnees  the  mere  issue,  witfaost  somefocther 
act,  of  such  a  paper  as  tiie  order  in  writing, 
and  such  an  issue  could  not  be  even  an  attempt 
to  remove  from  office.  By  the  very  terms  of 
the  order  any  intention  to  remove  Mr.  Staoton 
antil  he  had  received  it  is  negatived,  and  there 
is  no  charge  or  ailegationthat  he  did  receive  it. 

It  has  been  suggested  that  the  answer  of  the 
respondent  to  the  first  article  contains  confes- 
sions which  cure  the  defects  above 'iadiested. 
To  this  I  reply  that  the  answer  cannot  confess 
what  is  not  charged. 

The  second  'article  is  based  upon  the  lett«r 
of  authority-  issued  and  delivered  by  the  re- 
spondent to  General  Lor^nxo  Thomas.  It 
charges  that  the  respondent,  with  intent  to  vio- 
late the  Constitution  and  the  tennre-of-offiee 
act,  the  Senate  being  then  in  session,  and  there 
being  no  vacancy  in  the  office  of  Secretary  of 
War,  did  issue  and  deliver  to  the  said  Thomas 
the  aforesaid  letter  of  authority,  whieh  is  set 
out  at  fuU  length.  Referring  to  some  remarks 
made  above  on  the  first  artieie,  it  ia  plain  that 
the  issue  and  delivery  of  the  letter  of  authority 
cannot  be  a  violation  of  the  Constitotion  on- 
less  it  is  also  a  violation  of  the  tenure- of-offiee 
act,  which  is  chared.  In  order,  therefore,  to 
ascertain  whether  the  charge  made  in  the  sec- 
ond article  covers  a  misdemeanor  the  act  Hsdf 
must  be  reviewed. 

The  most  rigid  examination  of  that  act  will 
fail  to  disclose  that  its  provisions  anywhere 
refer  to  an  a<:i  interim  appointment,  ezeept  in 
itB.seooad  section,  where,  in  ease  of  a  suspen- 
sion, such  an  appointment' is  anthorizod.  The 
language,  after  stating  what  offense  or  raiecon- 
duct  will  auAoriae  a  suspension,  is  that  "ia 
sndicaae,  and  in  so  other,"  "tbe  President 
may  suspend  such  officer,  and  designate  some 
suitable  person  to  perform  temporarily  the 
duties  of  such  office,  '  &c.  Here  the  saspen- 
aion  is  the  principal  thing,  and  the  temporary 
designation  the  subordinate.  This  jnstihes  the 
constmetiontbat  tbe  words  "  in  such  ease,  and 
DO  other,"  mean  that  only  such  cases  as  are 
specified  in  the  beginning  of  the  section,  oo- 
curring  in  a  recess  of  the  Senate,  will  author- 
ise suspension.  They  do  not  and  cannot  mean 
that  iu  no  other  case  shall  there  be  a  tempo- 
auy  desigaation  or  appointment.  Sseh  a  con- 
clusion is  forbidden  by  the  fact  that  temporary 
designatioos  were,  at  the  paraage  of  the  act, 
and  still  are,  antberind  by  both  law  and  eos- 

tOB. 

laming  to  the  penal  sections  of  the  tenure- 
of- office  a«t  it  wili  be  seen  that  the  fifth  applies 
only  to  those  who  accept,  hold,  or  exercise 
any  office  or  employment  contrary  to  the  pro- 
visions of  thataet;  and,  as  General  Thomas  is 
not  upon  trial,  its  further  consideration  may 
be  dismissed.  If,  then,  the  respondent  com- 
mitted a  misdemeanur  under  this  article,  the 
act  or  acts  done  by  him  must  have  been  such 
as  are  deseribed  iu  the  sixth  section. 

That  section  declares  that  "every  removal, 
appointment,  or  eesployment  made,  had,  or 
exercised,  contrary  to  the  provisions  of  this 
act,  and  the  making,  signing,  sealing,  coun- 
tersigning, or  issuing  of  any  commission  or 
letter  of  antbority,  for  or  in  respect  to  any 
sneh  appointment  or  employment,"  shaH  be 
deemed  a  high  misdemeanor.  Leaving  ent 
of  Consideration  the  word  removal,  which  is 
not  involved  intbe  charge,  the  section  includes 
only  ^^ointments  and  employments  made, 
had,  or  exercised,  contrary  to  the  provisions 
of  the  tenure-of-offioe  act,  and  certain  acts  re- 
lating to  snob  appoiutmeots  and  employments. 
As  the  latter  are  a  conseqaence  of  theforitier, 
and  Bs  if  the  former  was  legal,  the  latter,  iu 
the  same  case,  would  be  legal  also  ;  and,  in 
iact,  there  could  be  no  employment  without  a 
previons  appointment — the  former  may  be 
eoMudeied  as  included  in  the  latter— so  that 


if  the  appointment  of  General  Thomas  was 
legal,  or  the  reverse,  his  employment  would 
bMr  the  same  cliaracter. 

It  maj^'be  fairly  questioned  whether  the  aa- 
thority  conferred  on  General  Thomas  was  in 
its  nature  an  appointment,  in  the  strict  legal 
sense  of  that  term,  llie  letter  set  out  in  the 
article  simply  empowers  and  authorizes  him  to 
act,  and  does  not  use  the  word  appoint,  or  any 
equivalent  term.  In  the  ease  of  a  suspension, 
authorised  by  the  second  8ection,-it  is  not  said 
that  the  President  may  appoint,  but  that  he 
may- "designate  some  suitable  person,"  &c. 
The  term  appointment  may  be  familiarly  used  in 
sach  cases ;  but  what  is  questioned  is  whether 
such  is  its  proper  legal  application.  Concedii^ 
this,  however,  it  remains  to  inquire  whether  the 
appointment  of  General  Thomas  was,  in  the 
language  of  the  penal  sections,  "contrary  to 
the  provisions  of  the  act."  It  is  very  evioent 
that  the  act  refers  everywhere  te  appointments 
made  by  and  with  the  consent  of  the  Senate, 
except  in  the  second  section,  and  there  so  far 
only  as  the  same  relates  to  the  designation  of 
a  person  to  act  ad  interim  in  the  case  of  a  sos- 
pension,  which  has  been  already  noticed.  It  is 
very  certain  that  an  ad  interim  appointment, 
designation,  or  authorization  has  never  been 
htii,  or,  80  far  as  I  am  informed,  even  sup- 
posed to  require  the  advice  and  consent  of  the 
Senate.  It  does  not  seem,  therefore,  that  the 
letter  of  authority,  as  it  is  called  in  the  article, 
■is  oontrarjr  to  the  provisions  of  the  tenure-of- 
office  act.  As  the  making,  signing,  Ac,  of 
any  letter  of  anthority,  made  penal  by  the 
sixth  section,  must  be  tor  or  in  respect  to  such 
an  appointment,  Ac.,  as  is  contrary  to  the  pre- 
visions of  die  act,  and  it  has  been  shown  that 
the  letter  of  authority  to  General  Thomas  did 
not  relate  to  snch  an  appointment,  the  ifssue 
and  dettvery  of  it  did  not  constitute  a  misde- 
meanor, as  charged  in  the  second  article. 

Th^third  article  is  also  .based  upon  the  let 
tcr  to  General  Thomas,  which  is  set  forth  at 
length,  but  is  no*  here  called  a  letter  of  anthor- 
'ity,  bat  an  appointment.  It  is  not  charged  to 
have  been  issued  contrary  to  the  tenuro-of- 
offiee  act ;  but  the  remarks  on  the  preceding 
article  may  properly  be  referred  to  here.  The 
c^uge  is  that,  under  circumstances  precisely 
similar  to  those  stated  in  the  second  article, 
the  respondent  did,  without  anthority  of  law, 
the  Senate  being  in  session,  appoint  one  Lo- 
renzo Thomas  to  be  Secretary  for  the  Depart- 
ment of  War  ad  interim,  without  the  advice 
and  consent  of  the'  Senatie,  'with  intent  to  vio- 
late the  ConstHntion.  no  vacancy  ha'ving  hap- 
pened in  the  said  office  during  the  recess  of 
the  Senate  or  existing  at  the  time. 

It  will  be  observed  that  it  is  not  charged  that 
the  Secretary  was  not  temporarily  absent  from 
the  office,  or  sick,  in  which  cases  the  so-called 
appointment  wonid  have  been  legal.  The  act 
of  the  respondent  is  alleged  to  have  been  done 
without  authority  of  law,  with  intent  to  violate 
the  Constitution.  If  it  can  be  deemed  a  full 
appointment  it  was  such  a  violation,  for  sn6h 
appointments  require  the  advice  and  consent 
of  the  Senate;  but  as  the  letter,  the  only  evi- 
dence on  the  subject,  shows  it  to  have  been 
only  ad  interim,  and  the  Constitution  makes 
no  mention  of  snch  appointments,  it  does  not 
appear  that  it  can  be  such  a  violation.  As  to 
its  being  dons  "without  authority  of  law,"  it 
can  hardly  be  intended  to  assert  that  every  act 
for  which  a  special  or  general  permission  of 
fatw  is  not  shown  is  unlawful  and  a  misde- 
meanor. Yet  this  is  the  only  ground  on  which 
the  allM^ed  act  of  the  respondent  is  charged  to 
be  the  mtter. 

The  fourth,  fifHi,  sixth,  and  seventh  articles 
•re  severally  based  on  an  alleged  conspiracy 
of  the  respondent  and  General  Thomas.  _  It  is 
sufficient  to  say  as  to  these  that  there  is  no 
evidence  before  the  Senate  which  fnrnishes 
proof  of  even  a  technical  conspiracy. 

As  to  the  eighth  article,  it  may  be  remarked 
that  the  evidence  relating  to  its  subject  cleailj 
shows  that  theatj  interim  appointment  of  Gen- 
eral Thomas,  or  of  any  other  person,  would 
not  have  enabled  the  respondent  "  to  control 
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the  disburaements  of  the  moae/s  appropriated 
for  tlie  military  service  and  Ike  Department  of 
War"  any  further  than  he  legally  might  with 
Mr.  Stanton  or  any  other  acceptable  person  in 
the  ofHce.  This  negatives  the  allegedciiminal 
intent. 

The  ninth  article  is  supported  by  evidence^ 
and  the  alleged  intents  ms^  be  said  to  be  dis- 
proved. 

The  tenth  article  charges,  in  substance,  that 
the  respondent,  designing  and  intending  to  set 
aside  the  rightful  authorities  and  powers  of 
Congress,  attempts  to  bring  Congress  and  its 
several  branches  into  disgrace,  ridicule,  hatred, 
contempt,  and  reproach ;  to  impair  and  destroy 
the  respect  of  the  people  for  Congress  and  its 
legislative  power  and  to  excite  the  odium  and 
resentment  of  the  people  against  Congress  and 
the  laws  eoaoted  by  it ;  in  pursuance  of  such 
design  and  intent,  openly  and  publicly  made 
and  delivered,  with  a  loud  voice,  certain  in- 
temperate, inflammatory,  and  scandalous  har- 
aiUgues,  the  particulars  of  which  are  set  forth 
in  the  three  specifications  found  in  this  article. 
It  is  pleasant  to  learn,  a$  is  disclosed  at  the 
end,  that  this  design  and  intent  of  the  re- 
spondent was  in  some  manner  frustrated,  for  it 
is  there  said  that  by  means  of  the  said  utter- 
ances, declarations,  threata,  and  harangues, 
the  respondent  had  brought,  not  Congress,  but 
"  the  high  office  of  the  President  of  the  United 
States  into  contempt,  ridicule,  and  disgrace,  to 
tiie  great  scandal  of  all  good  citizens.  There 
may  be  more  truth  than  poetry  in  this,  and  if 
80,  it  is  not  the  first  case  of  an  engineer  "hoist 
bf  his  own  petard."  It  may,  nevertheless,  be 
difficult  to  determine  whether  the  ineSectual 
design  and  intention,  or  the  accomplished  re- 
sult, constitutes  the  alleged  misdemeanor. 

The  difficulty,  however,  may  be  obviated  by 
remembering  that  several  of  the  original  States, 
almost  as  a  condition  of  their  respective  rati- 
fications of  the  Constitution,  insisted  that  cer- 
tain amendments  of  that  instrument  should  be 
adopted,  which,  as  to  the  most  of  them,  was 
speedily  done.  The  first  provides  that  "Con- 
gress shall  make  no  law  abridging  the  freedom 
of  speech."  This  remains  iu  the  Constitu- 
tion, and  is  unquestionably  of  universal  appli- 
cation. It  seems,  therefore,  that  no  such 
misdemeanor  as  is  charged  in  this  article  can 
be  committed  in  this  country. 

The  eleventh  article  alleges  in  substance 
that  the  respondent,  by  public  speech,  declared 
and  affirmed  that  the  Thirty-Ninth  Congress 
was  not  a  constitutional  Congress,  authorized 
to  exercise  legislative  power,  but  a  Congress 
of  only  part  of  the  States,  therebv  denying 
and  intending  to  deny  that  its  legislation  was 
▼alid  or  obligatory  upon  him,  except  in  so  far 
as  he  saw  fit  to  approve  the  same,  and  also 
thereby  denying  and  intending  to  deny  the 
power  of  the  said  Thirty-Nintn  Congress  to 
propose  amendments  to  the  Constitution  of  the 
United  States. 

I  do  not  perceive  or  admit  that  these  aHeged 
intentions  are  proved,  and  in  my  remarks  on 
the  preceding  article  have  expressed  the  opin- 
ion that  declarations  and  affirmations  made  by 
public  speech  cannot  constitute  a  criminal 
offense.  This,  however,  is  of  little  import- 
ance, as  the  whole  is  merely  introductory,  and 
does  not  constitute  or  greatly,  if  at  all,  affect 
the  charge  which  follows,  on  which  the  judg- 
ment of  the  Senate  must  be  predicated. 

Giving  to  the  language  used  its  ordinanr 
meaning  and  construction,  it  is  somewhat  dim- 
cult  to  state  the  charge  with  entire  certainty, 
as  when  stated  it  will  be  seen  to  involve  the 
apparent  anomaly  of  asserting  Uwt  the  re- 
spondent attempted  to  prevent  the  execution 
of  an  act  of  Congress  by  attempting  to  prevent 
the  execution  of  two  other  acts  of  Congress,  or 
rather  by  Revising  and  contriving,  and  attempt- 
ing to  devise  and  contrive,  means  so  to  do. 
But  I  will  endeavor  to  state  in  terms  what  the 
charge  is,  as  it  appears  to  me,  after  a  care- 
ful and  critical  examination  of  the  language 
used. 

The  charge,  in  effect,  is  that,  in  parsuance 
of  the  said  declaration,  the  respondent,  did 
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unlawfully,  and  in  disregard  of  the  requirement 
of  the  Constitution,  tliat  he  should  take  care 
that  the  laws  be  faithfully  executed,  attempt  to 
prevent  the  execution  of  the  touure-of-offico 
act  by  unlawfully  devising  and  contriving,  and 
attempting  to  devise  and  contrive,  meuis  by 
which  he  should  prevent  Mr.  Stsiuton  from 
ibrtbwilh  resuming  the  functions  of  lus  office, 
notwithstanding  t£e  refusal  of  the  Senate  to 
concur  in  his  suspension;  and  also  attempted 
to  prevent  the  execution  of  the  said  aet  by 
further  unlawfully  devising  and  contriving,  and 
attempting  to  devise  and  contrive,  means  to 
prevent  the  execution  of  the  Army  appropria- 
tion act  of  1867,  and  also  to  prevent  the  exe- 
eaUon  of  the  recoostmetion  act  of  the  2d  of 
March,  in  the  same  year. 

As  tWe  is  DO  specification  of  aay  "means" 
so  dttvised  and  eontrived,  and  do  sufficient 
proof  of  aay  attempt  to  interfere  with  the  ex- 
eeutina-  of  the  two  iaat-mentioned  acts,  their 
fiutfasr  conii^rstion  aiay  be  dismissed.  The 
only  specific  obaige  remaining  i«  the  devising 
•ad  oontetving,  aad  auenpting  to  devise  ana 
contrive,  means  by  which  he  should  prevent 
Mr.  Stanton  resuming  his  office  under  the  cir- 
oumstancas stated;  and,  in  fitct,  as  th^aOtmpt- 
ing  to  attempt  to  commit  a  miedemeanor  is 
rather  too  remote  to  be  in  itself  a  misdemeanor 
the  naked  charge  is  that  the  respondent  at- 
tempted to  prevent  the  execution  of  the  ten- 
ure-of-office  act  by  devising  and  contriving 
means,  whioh  are  nowhere  specified  or  de- 
scribed, by  which  he  should  prevent  Mr.  Stan- 
ton from  forthwith  resuming  the  functions  of 
his  office.  The  proof  of  this  charge  rests 
wholly  upon  the  respondent's  correspoudenpe 
witli  General  Grant,  which  is  in  evidence,  and 
by  which  it  appears  that  the  respondent  en- 
deavored to  iiMiuce  the  General,  at  a  time  pre- 
vious to  the  corre-spoudence,  but  while  that 
officer  was  authorized  to  perform,  and  was  per- 
forming,  the  duties  of  Secretary  of  War  ad 
interim,  to  keep  possession  of  that  office,  and 
thereby  prevent  Mr.  Stanton's  resumption  of 
it,  or  to  surrender  it  in  time  to  permit  the 
induction  of  a  successor  for  tbat  purpossk 
_  This  evidence,  as  far  as  it  goes,  is  suffi- 
ciently explicit,  but  it  remains  to  be  determ- 
ined whetner  the  respondent  is,  iu  the  words 
of  the  question  to  be  proposed  to.  every  Sen- 
ator, and  to  be  anaweiea  by  him  under  the 
oath  he  has  taken,  "guilty  or  not  guilty  of  a 
hi^  misdeireauor,  as  charged  in  this  article.'' 
It  13,  therefore,  necessary  to  consider  whether 
the  charge  it  contains  describes  a  high  misde- 
meanor, and,  if  so,  whether  the  respondent  is 
guilty  as  charged. 

There  can  be  no  doubt  tbat  an  actual  pre- 
vention of  the  executioaof  a  law  by  one  whose 
duty  it  is  to  take  care  tbat  the  laws  be  failh- 
fitlly  executed  is  a  misdemeanor,  aud  it  may 
be  conceded  that  an  attempted  prevention  by 
such  a  person  is  also  a  misdcin«auor;  but  it 
may  be  doubted  whether  merely  devising  and 
contriving  means  by  which  such  prevention 
might  be  effected  is  an  attempt  to  commit*tha 
act  which  constitutes  the  offense.  "  Devising" 
is  simply  a  mental  operatloUf  and  while  "con- 
triving" ma^  have  a  broader  signification  the 
connection  m  which  it  is  used  here  seem*  to 
restriot  it.  Even  with  the  li|^t  thrown  upon 
these  words  by  the  evidence,  as  above  cited, 
they  appear  to  limply  nothing  more  than  an 
inteotioa  to  effi^st  the  alleged  pj-avention.  An 
intention,  not  followed  by  any  act,_cannot  con- 
stitute an  atli^mpt  to  commit  a  misdemeanor, 
and  the  question  to  be  proposed  must  ba 
answered  negatively. 

_  It  may  be  remarked  that  the  evidence  fnrtber 
discloses  that  the  object  of  the  respondent  in 
his  proposal  to  General  Grant  was  to  compel 
Mr.  Stanton  to  inwituta  legal  proceedings,  by 
which  his  right  to  the  office,  denied  by  tSe  re- 
spondent, could  be  tested.  This  would  not 
have  justified  the  alleged  attempt  bad  it  bean, 
actually  made,  but  it  would  have  qualified  ti» 
intenUon,  by  showing  that  the  object  wv  not 
primarily  to  violate  the  law,  and  thus  have-at 
least  tended  to  diminish  the  ecimio^y  in Tolved 
iu  the  illegal  act^ 


OPINION 

OF 

HON.  WILLIAM  M.  STEWART. 

A  brief  examination  of  the  law  will  determ- 
ine the  character  of  the  President's  conduct  in 
removing  Stanton  aud  appointing  Thomas  ad 
interim.  The  act  to  regulate  the  tenare  of  cer- 
tain civil  offices  supersedes  all  former  legisla- 
tion OB  the  questions  involved  in  that  removal 
sad  appointueat.  Tbe  sixth  aeotion  of  the  act 
declares — 

"That«venrreMO«al.aw>^atatant,«(eau>lo]!iueiit 
made,  had,  or  exwoiMd  oonbraiy  to  liMpraviiious  of 
this  act,  and  tbo  inskiDS.  stsning,  sealing.  oount«r- 
sisuios,  oriataing  of  any  oomaiinioo  or  iMter  of  koi- 
thority  for  or  in  reseat  to  aay  saoh  av^mtauDl  or 
•mployment.  shall  tie  doonuid.  and  are  ksiaby  do- 
otar«d  to  bo,  high  BiisdenMaaon,  and,  upoa  trial  and 
oonriclion  thereof,  every  penon  guilty  thereof  shall 
bo  pani«bed  by  a  iine  not  esceodina  WMOO,  or  tajr 
itBjirisoDment  not  exoeedinft  five  yean,  or  both  aaid 
puaisbmonta,  in  tbe  diseretton  of  tbe  eearls." 

The  same  penalties  are  imposed  (or  issuing 
orders  or  giving  letters  of  authority  for  or  in 
respect  to  removals  and  appointments  which 
are  prohibited  by  law  that  are  imposed  in  cases 
of  actual  removals  and  oppointmenta.  It  mat- 
ters not  whether  Stanton  was  actually  removed 
or  Thomas  actually  appointed  &<2  interim,  the 
issuance  of  the  order  for  the  removal  and  the 
giving  of  the  letter  of  authority  to  Thomas  are 
admitted.  If  the  power  was  wanting  cither 
to  remove  Stanton  or  to  appoint  Thomas,  the 
President  is  guilty  of  a  high  misdemeanor,  on 
the  admitted  facts.  The  questions,  then,  to  be 
determined  are,  was  the  removal  of  Stanton 
and  the  appointmentor  employment  of  Thomas, 
or  either  of  them,  unlawful?  The  body  of  the 
first  section  declares — 

"Thnt  every  person  holding  any  civil  ofHce  to 
wliich  be  has  been  appointed  by  and  with  the  advico 
and  coaaeet  of  the  Boaata,  aud  ovorr  pnnon  who 
sbaJI  hereafter  be  appoiated  to  any  aacn  oSoo  aad 
sliaU  become  duly  auatified  to  act  therein,  is.  aoa 
ahull  be,  entitled  to  bold  raoh  omce  until  a  successor 
shall  have  baaa  iu  like  laaanor  awointoA  and  do^ 
iinalifiod,  exoept  as  itrem  aiJurwii*  pnmUul." 

This  language,  if  nnqualified  bf  aay  other 
provisiona  of  toe  act,  would  extend  tbe  Ceras. 
of  all  offieera  therein  described  (kwladiag  Mr. 
Stanton,;  SMrelary  of  Wary)  until  a  reiaoval 
by  the  i^ipointsaent  and  ^idtficattMa  of  a  euc- 
<sf»80t  m  therein  provided,  b  alsa  prasoribes 
the  ttaaaer  in  whick  roMOvato  sad  anpoiai- 
maats  BkM.ba  eSeotad,  and  prohiliite  aU  otlMr 
modes  of  reiaovala  and  appoint wmwU  The 
term  of  offiee  afd  the  miode  of  vaeatiog  aad 
filling  office  are  the  three  (Ustiuit  preposi* 
tions  of  the  bedy  of  the  first  aeolioaef  liieaetr 
There  muet  be  no  defwrture  frees  these  pn^- 
sitions,  except  as  tluNcein  (that  is,  i«  tJbat  act) 
otherwise  provided.  Ail  fiarsMr  aets  oi'  Oonr 
giess  providing  a  diffewBt  tacn.  or  a  differ- 
ent node,  of  appoiotwaat  or  ressovad  m«  b^ 
this  sectioa  repealed.  Any  piaetiee  of  tbe 
GoverosMot  inaoasislent  with  the  proviaiooa 
of  this  law  is  prohibited.  This  dispeases  with 
tbe  neeasaity  of  OMWuniag  fowaar  aote  or  for- 
mer praotiea  eoooeruiac  aayraaMer  within  the 
aeope  aad  meaniag  of  this  aaatioa.  There  eaa 
be  no  qualification  to  this  limguage  not  foand 
in  tbe  act  itself.  It  does  not  read,  e*ca|it  a» 
iJm  praatiaa  of  th«  Qowanamwl  or  faunar.  a«ta 
of  Congress  mt^  pntmbe,  bat  ib  dees  read^ 
eitc^ta*  herein  oiJktrmee  prevUUd.  Can  tha 
Ui^islalive  wiU>  in  rapealwc  iomwt  aets  or 
chsagiag  exisUns  pnadioe,  be  nwre  oleari]» 
expressed  than,  to  dsclawe  a  ml*  and  also  to 
deolara  thai  it  shall  be  the  only  rule  ?  Th* 
body  of  tha  first  section  clearly  prohibitied  iit» 
removal  of  Stanton  and  the  appoindaent  of 
Thomas  ad  MUerua.  If  these  a«ts  ware  not 
in  violation  of  law,  it  was  beoausa  they  were 
authorized  by  other  provisioos  in  theaMit  itself. 
Tha  interpretaUon  of  the  aet,  then,  so  far  as 
it  afieids  the  President,  depends  upon  the 
question,  what  is  tiitBreiH  otheneiH  gr»widtd  t 
la  it  thereit^  provided,  tbat  he  nar  9»  the  aota 
compiaiQod.of?  If  so.  he  obeiyed  the  Uw  ;  if 
n(^  lie  violated  It.  The  limitations  or  exoep- 
thMis  upon  the  first  saatioa  are  fovr.  Oae 
relates  to  removals,  one  to  wpoiatnenls,  and 
two  relate  to  the  term  of  office.    The  firmer 
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are  contained  in  the  second  section,  and  tlie 
latter  are  found  in  the  fourth  section  and  the 
proviso  to  the  first.  The  second  section  reads 
as  follows : 

"Tbatwben  any  officer  appointed  as  aforoaaid.  cx- 
eeptuwJadcesottbe  Unitod  Btateaooarts.iiKaU  dur- 
ing a  reoesa  of  the  Senate  bo  Hhowu*  by  cvideDce 
saiisfaotory  to  the  President,  to  be  guilty  of  misoon- 
dact  in  omos  orerime,  or  for  any  reomn  ah  all  beoomo 
iuoapable  or  leta^y  dixiaaliAeato  parform  its  dutiea, 
in  euch  case.  aiK<  t»  tu>  other,  the  President  may  sus- 
pend such  oBcer  and  designate  some  suitable  person 
to  porfurm  temporarily  the  duties  of  sach  office  until 
the  next  maetiDg  of  the  Senate,  and  until  the  case 
shall  be  acted  upon  by  the  Senate ;  and  such  person 
so  designated  shall  take  the  oaths  and  give  the  bonds 
required  by  law,  to  be  taken  aadsiren  by  the  person 
dulT  appointed  to  All  saoh  office;  and  in  such  ease  it  . 
shall  be  theduty  of  the  President  wilbin  twenty  days 
alter  the  first  day  of  •oofa  next  meeting  o1  tbeSsnate, 
to  report  toths  Banateinoh  snspeiwioD,  with  the  evi- 
dence ud  reasons  for  bis  aetion  in  the  case,  and  the 
name  of  the  person  so  designated  to  perform  the  da- 
tie*  of  such  offloe.  And  if  the  Senate  shall  eoneor  in 
snch  sosaenaion  and  advise  and  consent  to  the  re- 
moval or  eueh  offioer,  they  shall  so  certify  to  the  Pres- 
ident, who  soay  thereupon  remove  such  officer,  and 
by  aiid  with  the  adtlee  and  oonsent  of  tl)e  Senate, 
appoint  another  person  to  such  office.  But  if  the  Sen- 
ate shall  refose  to  concar  in  such  suspension,  such 
officer  so  sawended  shall  forthwith  resume  thefnoo- 
tions  of  his  office,  and  the  powers  of  the  person  so 
performing  its  duties  In  hisstead  sbafl  cease,  and  the 
official  salary  and  emoluments  of  such  ofiiaer  shall, 
doling  sach  suspensioa,  belong  to  the  person  so  per- 
forming the  duties  thereof,  and  not  to  the  officer  so 
suspended." 

The  empliatic  laneaage  is  "tn  suehcase  and 
no  other"  the  President  may  suspend  and  des- 
ignate a  person  to  perform  the  duties  of  said 
office  temporarily.  This  suspension  and  tem- 
porary appointment  limit  two  of  the  general 
propositions  in  the  first  section,  first,  a  tempo- 
rary removal  may  be  made  by  the  President 
alone  at  the  times  and  in  the  cases  therein  pro- 
vided, bnl  in  no  other.  This  limits  the  first 
section,  so  that  in  substance  the  act  declares 
that  no  person  now  in  ofiBce,  or  who  may  here- 
after be  m  office  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  be  removed  by  the 
President  alone  without  the  advice  and  con- 
seat  of  the  Senate  to  the  aiq>oiittment  of  a  Aoe- 
cessor,  except  in  recess  of  the  Senate,  when  the 
Preaident  may  suspend  for  the  causes  set  forth 
in  the  seeond  sectioo  of  tiiis  act,  and  in  no 
other  case  whaterer.  The  otbnr  general  propo- 
rtion of  the  fir«t  section ,  which  is  limited  by  the 
leeond  eeelion,  relates  to  appointments. 

Upon  the  qnestioB  of  appointment  to  an 
office  held  by  another,  the  fiiist  and  seeond  sec- 
thms  coatais  all  existiiig  statatory  regulations. 
The  snbataBce  of  these  two  sections  bearing 
apon  the  (}«eBtion  ander  oongideration  is,  that 
no  person  sMl  be  Mtpointed  bjr  the  President 
aione  to  an  offioe  where  there  is  do  vacancy, 
and  whidi  oSee  is,  hy  Imt,  to  be  filled  by  ana 
witk  the  advice  and  oooMBt  of  tiie  Senate, 
without  snah  advice  and  eonsent,  except  in 
cases  of  aaspension  in  the  rmxi  of  the  Senate 
arising  snder  the  provitions  of  the  second 
seetion  of  this  act,  and  in  such  ccue  and  no 
other  the  President  nay  make  temporary  ap- 
pointineat,  as  therein  provided.  1  he  tempo- 
rary anspemiwn  Msd  appointment  are  limitations 
apon  the  posMre  language  of  the  first  section, 
and  are  qnalMeations  therein  otherwise  pro- 
vided, and  die  only  qualifications  anywhere 
appearing  ia  the  act  to  the  general  mle  requir- 
ing the  advice  a»d  ooMent  of  the  Senate  to  an 
appointment,  and  prohibiting  all  removals, 
except  through  sneh  appointment.  It  is  tme 
Ae  removal  is_  not  complete,  bvt  it  is  the  first 
step  towards  it,  and  is  an  aetaal  saspension 
from  offioe  without  tlie  advice  and  consent  of 
tbe  Senate  to  the  appointment  of  a  snccessor; 
and  it  is  also  true  that  the  appointment  is  only 
tem^rary,  but  tbe  appointee,  contrary  to  the 
provisions  of  the  first  section,  enters  upon  the 
discharge  of  the  duties  Of  toe  office  without 
anv  aetioB  of  Ae  Senate. 

This  is  all  the  statatofjr  law  whieh  bears  upon 
tjte  qoeetion  under  consideration,  namely,  the 
removal  of  Stanton  and  the  appointment  of 
Thomas  ad  tltfertm,  and  it  positively  prohibits 
that  removal  and  appointment  by  the  Presi- 
dent alone.  The  President  recognized  the 
binding  foroe  of  this  law  in  the  suspenBion  of 
Stanton  and  a(>pointmei)t  of  €teneral  6h«nt  ad 
imtmrtm,  and  la  several  other  cases,  and  bis 


subsequent  disregard  of  its  plain  provisions 
cannot  be  pleaded  as  an  inadvertence.  The 
two  other  exceptions  to  the  first  section  do  not 
relate  to  the  mode  of  vacating  or  filling  office, 
which  is  the  subject  of  inquiry,  but  to  the  term 
of  office.  Tbe  only  reason  for  an  examination 
of  these  exceptions  in  this  connection  is  to 
exclude  any  inference  that  provision  is  made  in 
the  net  eitlier  for  removing  Stanton  or  appoint- 
ing Thomas  ad  interim. 

The  fourth  section  reads  as  follows : 
"  That  nothing  in  this  act  contained  shall  be  con- 
strued to  extend  the  term  of  any  office  tbe  daration 
of  which  is  limited  by  law." 

This  section  leaves  ancliaiiged  the  term  of 
offioe  OS  fixed  by  law,  notwithstanding  the  gen- 
eral language  of  the  first  section  that  snch  term 
sliall  extend  until  the  appointment  and  quali- 
fication of  a  snccessor.  Tbe  proviso  contains 
the  other  limitation,  and  relates  to  the  term 
of  certain  designated  offices,  but  contains  no 
exception  to  the  general  rule  as  to  removals 
or  appointments.    The  language  is : 

"  Provided.  That  tho  Basretary  of  State,  of  the 
Treasury,  of  War,  of  the  Navy,  and  of  the  Interior, 
the  Postmaster  Oeneral,  and  the  Attorney  Oenerali 
shatl  hold  their  offices  respectively  for  and  daring 
the  term  of  the  President  by  whom  they  may  have 
been  appointed,  and  for  one  month  thereafter,  sub- 
ject to  removal  by  and  with  the  advice  and  consent 
of  the  Senate." 

Nothing  is  more  certain  than  that  this  pro- 
viso is  silent  both  as  to  removals  and  appoint- 
ments by  the  President  alone.  The  proviso 
fixes  a  limit  on  the  term  of  the  offices  therein 
named,  but  makes  no  other  exception.  If  it 
be  contended  that  the  language  is  obscured, 
how  does  that  obscurity  help  the  President,  for 
no  possible  construction  can  make  it  confer 
tha  authority  to  do  what  is  prohibited  in  the 
body  of  the  section,  namely,  to  remove  an 
officer  and  appoint  another  to  fill  his  place  ad 
tnterihi  withont  the  advice  and  consent  of  the 
Senate.  When  the  President  found  that  he 
was  prohibited  from  removing,  suspending,  or 
appointing,  except  as  in  said  act  provided,  it 
was  enoQgh  for  him  to  know  that  nothing  in 
the  act  authorized  him  to  remove  Stanton  and 
appoint  Thomas  ad  interim.  Stanton's  ap- 
pointment was  for  an  indefinite  term,  and  he 
was  still  in  office  on  the  21st  day  of  February, 
1868.  It  makes  no  difference,  what  his  term 
of  office  was,  or  by  whom  appointed.  The 
mode  adopted  to  put  him  out  was  prohibited. 
There  is  no  reason,  in  view  of  the  conduct  of 
the  parties  or  the  language  of  the  law,  to  sup- 
port the  suggestion  that  the  law  was  retroact- 
ive, and  operated  to  terminate  Stanton's  ofiBce 
one  month  after  Johnson  became  President. 
Such  a  construction  would  not  only  be  incon- 
sistent with  the  whole  conduct  of  the  Presi- 
dent in  recognizing  Stanton  as  Secretary  of 
War,  l)ut  would  be  in  violation  of  the  well- 
established  rule  of  statutory  construction  that 
no  law  shall  have  a  retroactive  effect,  unless 
the  will  of  the  law-making  power  be  so  clearly 
expressed  as  to  be  wholly  inconsistent  with 
any  other  interpretatioh.  This  law,  without 
any  violation  of  language  or  principles  of  con- 
struction, applies  to  the  present  and  to  the 
future,  and  was  so  understood,  until  it  became 
important  to  change  or  pervert  its  obvious 
meaning. 

The  President  understood  the  law  on  the  2d 
of  March,  1867.  when  he  sent  bis  veto  message 
to  Congress.    (Page  88  of  Retord  J 

He  says  in  that  message,  "In  emct  the  bill 
provides  iliat  the  President  shall  not  remove 
from  their  places  any  of  the  civil  officers  whose 
terms  of  service  are  not  limited  by  law  withont 
the  advice  and  consent  of  the  Senate  of  tbe 
United  States."  Then  it  included  any  civil 
officers  whatever.  Now  it  includes  some  and 
ezelndes  others. 

I  am  aware  that  a  constitutional  question 
has  been  raised  npon  the  denial  of  the  right  of 
the  President  to  remove  from  office,  which  I 
need  not  discuss  after  the  repeated  votes  of  the 
Senate  affirming  the  constitutional  validity  of 
snch  a  law.  But  no  one  has  contended  or  will 
eontend  that  the  President  could  make  any 
appointment,  for  any  temporary  pnrpose  what- 
ever, withont  the  authority  of  law,  and  be 


certainly  cannot  do  so  against  a  plain  statute. 
The  issuance  of  the  letter  of  authority  for  the 
appointment  or  employment  of  Thomas  is  ex- 
pressly declared  to  be  a  misdemeanor.  It  is 
no  answer  to  the  admitted  constitutional  power 
of  Congress  to  pass  the  law  to  say  that  cases 
might  arise  in  which  it  might  be  inconvenient 
if  the  President  were  deprived  of  the  right  to 
fill  temporary  vacancies.  That  would  be  a 
matter  for  the  legislative  department  to  decide, 
and  besides  no  such  case  had  arisen  when 
Thomas  was  appointed  or  employed,  but,  on  tho 
contrary,  Mr.  Stanton  was  in  office  and  fully 
qualified  to  discharge  the  duties  of  the  Depart- 
ment of  War.  It  is  no  excuse  for  violating  a' 
law  to  say  that  cases  may  arise  when  the  law 
would  work  inconveniences,  particularly  when 
no  inconvenience  exists  in  the  given  case.  No 
precedent  has  been  found  in  the  history  of  the 
Government  for  the  removal  of  Stanton  and 
the  appointment  of  Thomas  ad  interim.  They 
are  in  direct  violation  of  the  Constitution  and 
cannot  be  justified  or  excused  by  practice,  if 
such  practice  has  existed. 

Usurpation  is  not  to  be  tolerated  against  the 
express  provisions  of  written  law  and  against 
the  protest  of  the  Senate  after  mature  consider- 
ation. I  regard  tbe  removal  of  Stanton  and 
the  appointment  of  Thomas  as  parts  of  the 
same  transaction.  The  two  acts,  taken  to- 
gether, in  defiance  of  law  and  the  decision  of 
the  Senate,  constitute  a  bold  and  deliberate 
attempt  to  dispense  with  the  provision  of  the 
Constitution  which  makes  the  advice  and  con- 
sent of  the  Senate  necessary  to  the  appoint- 
ment to  office.  For  if  the  President  can  re- 
move the  Secretary  of  War  and  appoint  a  per- 
son ad  interim  to  fill  the  place  the  advice  and 
consent  of  the  Senate  are  of  no  consequence. 
This  would  authorize  him  to  remove  all  execu- 
tive officers,  civil  and  military,  and  put  per- 
sons into  these  offices  suitable  to  his  purposes, 
who  might  remain  in  office  indefinitely.  He 
might  or  he  might  not  nominate  to  the  Senate. 
If  lie  should  condescend  to  do  so  he  might 
nominate  the  persons  holding  ad  iwCerim,  and 
the  Senate  could  only  choose  whether  it  would 
confirm  the  nominees  or  let  the  same  persons 
continue  ad  interim.  The  Senate  could  in  that 
case  choose  as  to  the  character  of  the  commis- 
sions, but  would  have  no  voice  as  to  the  char-_^ 
acter  of  the  officers.  But  suppose  the  Pres-' 
ident  should  nominate  different  persons  from 
the  ad  interim  appointees,  which  persons 
would,  of  course,  oe  also  tne  choice  of  the 
Executive,  and  in  that  event  the  Senate  might 
confirm  or  allow  the  ad  interim  officers  to  con- 
tinue to  discharge  the  duties  of  the  respective 
offices.  In  that  case  the  Senate  would  have 
the  poor  privilege  of  choosing  between  two 
instruments  of  the  President.  If  this  can  be 
done  in  the  case  of  the  Secretary  of  War  it  can 
be  done  in  all  cases  of  executive  offices,  civil 
and  military.  The  whole  power  of  the  Gov- 
ernm^t  would  then  be  in  tbe  hands  of  one 
roan.  He  could  then  have  his  tools  in  all  the 
offices,  through  whom  alone  the  civil  and  mil- 
itary power  of  the  United  States  coold  be  ex- 
ercised. To  acquit  Andrew  Johnson  is  to 
affirm  this  power  in  the  present  and  all  future 
Presidents. 

Tbe  motives  of  the  President  in  delilwratefy 
violating  law  cannot  be  considered.  _  Such  a 
defense  might  be  set  up  in  every  criminal  case. 
He  does  not  claim  that  he  did  not  intend  to 
issue  the  order  for  the  removal  of  Stanton  and 
issue  the  letter  for  the  appointment  of  Thomas 
ad  interim.  If  either  of  these  acts  was  a  mis- 
demeanor, he  intended  to  commit  a  misde- 
meanor. The  question  of  intention  or  motive 
can  only  be  material  where  doubt  exists  as  to 
voluntary  or  deliberate  character  of  the  offense. 
My  conclusion  is  that  the  President  deliber- 
ately violated  the  law  both  in  issuing  the  order 
for  the  removal  of  Stanton  and  in  ^ving  the 
letter  of  authority  to  Thomas,  and  that  all  th« 
articles  involving  a  charge  of  either  of  those 
acts  ought  to  be  sustained  if  we  desire  to  pre- 
serve the  just  balance  of  the  coordinate  depart- 
ments of  the  Government  and  vin^cate  the 
authority  of  law. 
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OPINION 

OF 

HON.  JAMES  HARLAN. 

In  the  first  article  of  iinpeachment  tb« 
House  of  RepresentatWes  accuse  Andrew  John- 
son, President  of  tbe  United  States,  of  the 
eommiasion  of '  'a  high  misdemeanor  in  office, ' ' 
in  issuing  an  order,  during  the  session  of  the 
Senate,  for  the  removal  of  Edwin  H.  Stanton, 
Secretary  of  the  Department  of  War,  fr«m  said 
office,  Febmaiy  21,  1868,  in  violation  of  the 
CoDstitation  and  of  an  act  entitled  "Aja  act 
regnlating  the  tenure  of  cert«n  oivil  offices," 
approved  March  2,  1867. 

The  President  in  his  answer  to  tiiis  article, 
presented  to  the  Senate  Mardi  28, 1868,  admits 
that  he  did  remove  said  Stanton  fVom  said 
office  by  soKpending  him  Aagost  12, 1867,  and 
by  making  it  absolute  and  perpetual,  as  per 
order  dated  February  21,  1868;  and  justifies 
the  act  of  removal  by  asserting — 

"  That  th«  (hiutilvtion  of  the  VnitM  States  ooaftn 
•a  tho  President "  *  •  •  *  "rJUjHMMr 
at  any  and  all  Ixtntt  of  Ttmom»p  from  office  aU  aceeu- 
tne  tiffietn  fnr  caute.  to  be  judged  of  by  the  Pretideut 
alone,"  ood  that  "  the  Congren  could  not  deprio*  kirn 
ilurmif."—lmt>eao)unmU  Uecord,  K  JB. 

It  is  proper  to  observe  in  the  bcgianing  that 
the  Ptesident  does  not  justify  nnder  any  exist- 
ing statute — that  of  1789,  creating  Ute  Depart- 
ment of  War,  or  any  other.  He  admits  the 
•et  of  removal,  and  claims  that  it  was  not 
"a  high  misdemeanor  in  ofi&ce ;"  alleging  diat 
th«  ConttUmUim  eonfers  on  bim  tbe  absolate 
and  exclusive  right  to  remove  all  executive 
officers  at  discretion,  whether  the  Senate  be 
in  session  or  not,  and  admittiii^  the  existence 
of  am  act  of  Congress  prohU»itmg  it,  the  aet 
of  removal  mu,  nevertbelM*,  I«i*I>  heoaose, 
in  his  ofmiion,  Cangress  had  ao  ridbt,  antbr 
the  Oonstitttlion,  to  prohibit,  to  reguate,  or  in 
any  way  to  iateifei«  with  the  exehsiae  of  thu 
executive  fanetion. 

That  is  th*  iasae  joined  ander  tiM  itat  ar- 
ticle, which  brings  us  neeesoarily  to  an  exam- 
ination ot  the  provisions  of  the  Constatation 
which  ace  snp{>osed  te  clothe  the  PrasidMit 
with  this  excloiive  aaAarity  to  laake  remaooii 
from  ofice. 

The  Oonatitatioo  does  not  ai^where,  in 
terais,  cvnftr  on  the  Praident  the  authority  to 
make  reneeals ;  nor  does  it  aaywhece  confer 
OB  bim  this  right  h^  neeettarg  imfUeaUon. 
It  does  confer  on  him  the  qwl^fied  rfglU  to 
m»ke  (jppomtmmtt. 

The  second  elanse  of  the  second  section  of 
article  two  of  the  Constitation  provides  that — 

"  He  shall  nomineite,  and  by  and  with  tlte  adviee 
mui  eonent  of  the  ^nuM  shall  wpoint,  ambossadtne, 
other  pablio  minutera  and  eonsau.  jadses  of  the 
Sapromo  Court,  and  all  other  offlcen  of  the  United 
States,  wbosoappointmentsare  nothanrin  otherwise 
provided  fw,  aDdwhiehshaUbeestablbhadbylaw." 

It  also  provides  that — 

"  Ooncreas  mav  by  law  vast  the  a»pointa«at  of 
Miah  inferior  ofiioen  as  they  think  proper  in  the 
President  alone,  ia  the  oonrts  of  law.  or  In  the  heads 
of  Departments." 

And  the  last  clause  of  this  section  provides 
that— 

"The  President  shall  have  power  to  Oil  np  all 
raeaoeies  that  may  happen  during  tbe  recess  of  the 
eeaate,  hr  naotiac  eommisaioBS  which  shall  expire 
at  the  end  of  their  nextxession." 

It  is  therefore  olear  that  the  President  is 
clothed  by  direct  grant  of  the  Constitution 
with  the  absolate,  unrestrained,  and  exclusive 
right  to  make  appoinlmenit  to  fill  ntKoneict 
temporarily  which  may  fu^ppen  during  the  re- 
OMSof  the  Senate,  and  with  the9u<U^/i«a  rights 
make  permanent  appointmentt  danog  the  ses- 
sions of  the  Senate ;  but  he  is  not  clothed  with 
the  authority  by  direct.grant  tomakeremoBoIt 
either  in  the  recess  or  daring  Uw  sessions  of 
the  Senate. 

Nor  does  the  President  appear  to  be  vested 
with  the  exclusive  authority  to  make  removals 
by  (uty  neeettouy  vaiplitMtum,  or  by  any  aeoes- 
aary  coDstrncUon  of  any  other  clause  of  ^e 
Constitution. 

It  is  sometimes  4krgaed  that  the  right  to' re- 
move is  a  neoesaary  iocident  or  <0iU)ODntMit  of 


the  right  to  appoint.  But  this  is  begging  the 
very  question  at  issue.  Is  it  a  uecessaty  inci- 
dent of  tbe  power  to  appoint?  If  so,  why 
is  it  so  ?  May  not  the  act  of  appointment  be 
distinct  and  separate  from  the  act  of  removal? 
If  not — if  they  must  necessarily  go  together — 
if  tltey  must  necessarily  be  performed  by  the 
same  party  or  parties — if  they  are  necessary 
concomitants  of  each  other,  it  will  follow  irre- 
sistibly that  the  President,  having  tbe  exclu- 
sive and  absolute  authority  to  make  temporary 
appointments  to  fill  vacancies  during  uie  re- 
cess of  the  Senitte,  may  make  removals  during 
the  recess ;  and  as  he  is  clothed  only  with  a 
qualifUd  right  to  make  appointments  during 
the  session,  the  right  to  rcmoi;«  during  the 
session  of  the  Senate  must  be  guai^fied  by  the 
same  limitations.  To  assert  the  contrarv  would 
involve  the  absurdity  of  insisting  that  the  inci- 
dent is  superior  to  the  principle;  that  the 
implied  power  is  greater  than  the  direct  grant: 
or,  to  apply  the  reasoning  in  physics,  it  would 
be  to  assert  that  the  r^fieated  light  from  another 
surface  may  be  superior  to  the  direct  solar  ray — 
that  the  momentum  of  a  flying  projectile  is 

freater  than  the  original  force  from  which  it 
erived  its  motion.  It  is  clear,  therefore,  as  it 
aeems  to  me,  if  the  right  of  removal  is  an  inci- 
dent of  the  right  to  appoint — if  the  two  acts 
must  go  tt^ther — if  all  the  authority  possessed 
by  the  President  to  reiHOve  an  o££cer  is  derived 
from  the  grant  of  authority  iojoppoini,  and  if 
the  power  to  appoint  during  the  sessions  of  tbe 
Senate  is  qualined  depending  on  the  "advice 
and  conseiit  of  the  Senate,"  it  must  follow  that 
the  authority  to  remove  during  the  sessions  is 
in  like  manner  qualified  and  dependent  on  the 
advice  and  consent  of  the  Senate. 

But  if  the  power  of  cgapointmettt  and  the 
power  of  reaioval  are  separate  functions,  it 
would  have  been  possible  for  the  framers  of 
the  Constitution  to  have  conferred  on  the  Pres- 
ident  the  authority  to  perform  tbe  one  and  to 
have  withheld  from  him  the  authority  to  per- 
form the  other.  Conferring  on  bim  the  ri^t 
to  appoint,  they  might  have  left  the  power  to 
remove  in  abeyance,  to  be  regulated  by  law,  or 
might  have  conferred  the  latter  authority  on 
some  other  officer  or  departaient  of  the  Oov- 
emment 

And,  if  it  should  be  found  on  examination 
that  the  (authority  to  remove  officers  of  the 
United  States  or  any  of  them  has  been  vested 
tw  the  Constitution  in  some  other  organ  of  the 
Grovernment,  it  would  seem  to  raise  a  very 
strong  presumption  that  it  was  not  the  inten- 
tion of  the  ixamers  to  confer  this  authority,  aa 
to  them,  on  the  President. 

Now,  by  reference  to  the  fourth  section  of 
article  two  of  the  Constitution  it  will  be  seen 
that  the  authority  to  remove  all  civil  officers  is 
vested  in  the  Senate.    It  directs  that — 

"Tbe  Pnsideat,  Vioe PresldeBt,  and  aU  otvil  offl- 
eers  of  the  United  States  shall  be  remoped  /rem  <tffUe 
on  impeachment  for  and  conviction  of  treason, 
bribery,  or  other  high  crimes  and  misdemeanon." 

The  sixth  clause  of  the  third  section  of 

article  one  provides  that — 

"  The  Senate  shall  have  the  sole  power  to  try  all 
impeachments." 

This,  if  it  were  a  new  question,  would  seem 
to  make  it  clear  that  the  President  could  uot 
make  removal  of  civil  officers.  The  Constitu- 
tion does  not  confer  the  right  on  bim  by  any 
directgrant,  and  does  confertbe  power  in  direct 
terms  on  the  Senate  to  remove  all  civil  officers, 
and,  if  they  should  see  proper,  to  disqualify 
them  ever  ailerward  from  the  right  to  hold 
office  under  the  United  States. 

The  implied  right  of  the  President  to  make 
feiBovals  at  discretion  is  sometimes  claimed 
under  the  third  section  of  article  three  of  the 
Couatitution,  which  pro  vides  that  the  President 
"shall  take  care  that  the  laws  be  faithfully 
executed."  It  is  insisted  that  the  President 
most  exercise  the  power  of  removing  unfaith- 
fvl,  incompetent,  and  oompi  officers  in  order 
to  secure  "  the  fiuthful  execution  of  the  laws." 
But  if  thia  is  a  correct  construction,  if  being 
chai^ged  with  seeing  that  the  laws  are  faithfully 
•xeevked  BeoeetariTy)' vests  in  bim  the  right  to 


remove  unfaithful  officers  at  his  own  discre- 
tion, he  may  remove .^udtctaZ  as  well  as  extcutivt 
officers :  the  judges  of  the  Supreme  Court  as 
wellas  the  heads  of  Executive  Departments.  If 
not,  why  not?  It  may  be  said  that  the  Constitu- 
tion provides  that  "  the  judges,  both  of  the  Su- 
preme and  inferior  courts,  shall  hold  their 
offices  daring  good  behavior. "  Bat  who  shal  I 
judge  of  their  "  behavior,"  whether  it  be  good 
or  bad?  If  in  the  President's  opinion  th« 
judges  do  behave  badly ;  if  iit  his  opinion,  on 
account  of  their  malfeasance  or  misfeasance  ia 
office,  he  could  not  faithfully  execute  the  laws, 
why  may  he  not  remove  them  7  It  may  be  aaiA 
tliat  the  Constitution  does  uot  in  terms  confer 
on  the  President  the  right  to  remove  them 
even  for  cause,  however  flagrant,  and  does  con- 
fer  the  power  on  the  Senate  by  impeachment. 
I  answer  that  it  does  not  confer  on  tbe  Presi- 
dent in  express  terms  the  right  to  remove  other 
officers,  even  for  cause,  and  that  it  does  confer 
this  right  on  the  Senate  to  remove  the  latter  aa 
well  as  judges.  In  this  respect  the  judges  are 
not  exceptional. 

It  may  be  said,  however,  that,  although  the 
Constitution  does  not  vest  the  powerto  remove 
all  other  civil  officers  for  impeachable  offensef 
in  the  Senate,  it  does  not  provide  that  they 
shall  not  be  removed  in  some  other  mode  or  by 
some  other  officer  or  department  of  the  Gov- 
ernment. I  answer,  nor  does  tbe  Constitution 
provide  that  judges  shall  uot  be  removed  inany 
other  mode,  or  by  any  other  officer  or  depart- 
ment of  the  Government.  It  simply  says  that 
the  judges  shall  hold  their  offices  during  good 
behavior.  When  they  behave  badly  they  may 
be  removed.  They  may  be  removed  for  iiB« 
peachable  offenses,  like  all  other  civil  officers^ 
b^  the  Senate.  And  if  clothing  the  Senate 
with  power  to  remove  other  civil  officers  does 
not,  by  implication,  deprive  the  President  of 
the  authority  to  remove  them  when,  in  big 
opinion,  the  faithful  execution  of  the  lawsnuur 
require  it,  by  what  process  of  reasoning  can  it 
be  claimed  that  the  judges  can  be  removed  by 
the  Senate  onl^  i  The  Constitution  does  uot 
say  so.  It  does  not  prohibit  the  removal  of 
the  judges  b;f  the  President.  And  if  he  find 
that  a  judge  is  corrupt,  willfully  misinterprets 
the  laws,  or  refuses  to^  adjudicate  cause,  and 
if  Congress  should  not  be  in  session,  or,  being 
in  session,  should  refuse  or  neglect  to  remove 
him  by  iapeikchment,  why  may  not  the  Presi- 
dent do  it?  If  it  is  conceded  that  he  may 
remove  a  Secretary  of  War  at  discretion,  either 
d«iing  tbe  session  of  the  Senate  or  in  th^  re- 
cess, under  that  claase  of  the  Constitutio|i 
wbioh  mstkes  it  his  duty  "  to  see  that  the  laws 
are  faithfully  executed,"  why  may  he  not, 
under  the  same  clause,  remove  a  jo^iie  for  what 
he  may  consider  gross  misconduct? 

Tttare  can  be  but  one  answer.  The  practice 
of  the  Government  has  sanctioned  the  removjat 
of  other  civil  officers  by  the  President  at  will 
daring  the  recess  of  the  Senate,  and  by  and 
wMt  the  advice  aad  consent  of  the  Senate  dur- 
ing its  session  i  and  no  Piesideat  has  yet  ven- 
tured on  theexerciseof  tbeauthoritytoiamove 
judges  of  the  courts  of  the  United  States.  The 
aigUnctSon  has  no  sanction  in  reason,  or  is  the 
w6l  I- settled  mles  of  legal  coostraotioa. 

But  if  the  President  is  clothed  by  the  Con- 
stitution "with  power  at  any  and  dU  timet  (dar- 
ing the  sesuon  as  well  as  in  the  recess)  of  re- 
moving from  office  all  executive  officers  for 
cause  to  be  judged  of  by  the  President  iJone," 
and  if,  as  he  claims  in  his  answer,  "the  Con- 
gress could  not  deprive  him  thereof,"  mapr  he 
not  also  remove  at  discretion  officers  of  the 
Army  and  Navy?    Ajnd  if  not,  why  not? 

The  Constitution  does  not  fix  their  tenure  of 
office.  It  makes  no  distinction  between  them 
and  civil  officers  (other  than  judges]  in  this 
respect.  They  are  all  appointed  under  that 
clause  of  the  Constitution,  heretofore  recited, 
which  provides  that  the  President  "shallnom- 
inate,  and  by  aud  with  the  advice  and  consent 
of  the  Senate  shall  appoint,"  "all  officers  of 
the  United  States,"  and  all  other  provisions 
which  say  that  Congress  shall  have  power  "_  to 
raise  and  support  armies"  and  "to  proyidft 
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and  maintain  «  navy."  It  does  not  provide 
that  the  officers  shall  bold  for  life  or  good  be- 
havior. So  far  as  the  Constitution  proridos, 
if  the  President  is  vested  with  anthority  to  re- 
move Mr.  Stanton,  the  Secretary  of  War,  he 
may  also  remove  any  oflScer  of  the  Army  or 
Navy  ;  and  if  Congress  cannot  by  law  regulate 
the  tenure  of  office  of  the  former,  Congress 
cannot  regulate  the  tenure  of  the  latter.  It  it 
true  Congress  has  from  time  to  time  by  law 
regulated  the  tenure  of  military  officers  and 
provided  the  mode  of  their  removal. 

During  nearly  the  whole  period  of  the  exist- 
ence of  the  Government  they  have  been  re- 
movable for  cause  alone,  in  pursnance  of  tbe 
finding  of  a  courtmarliat,  suli^ect,  however,  to 
the  approval  of  the  President.  During  th6 
late  war  Congress  authorized  the  President  to 
drop  any  military  officer  from  the  rolls  at  dis- 
cretion ;  at  the  close  of  the  war  this  a<5t  was 
repealed.  But  if  it  shonld  be  conceded  that 
Congress  cannot  by  law  regulate  tho  tenure  of 
civil  officers  and  tbe  manner  of  their  removal, 
it  must  be  conceded  also  that  Congress  cannot, 
under  the  Constitution,  regulate  the  tenure  of 
officers  of  the  Army  and  Navy.  If  the  act 
regulating  the  tenure  of  certain  civil  officers  is 
Toid  by  reason  of  conflict  with  the  Constitution, 
then  all  the  acts  regulating  the  tenure  of  mili- 
tary officers  are  also  void.  And  if  the  Presi- 
dent may  innocently  violate  the  former,  he 
may  with  impunity  trample  under  fbot  the  lat- 
ter; if  he  can  remove  Secretary  Stanton,  he 
may  dismiss  General  Grant  or  Admiral  Far- 

Mlgttt. 

1  cannot  bring  myself  to  believe  that  the 
fhtmers  of  the  Constitution  could  have  in- 
tended to  vest  in  the  President  a  purely  di* 
Wetionaty  power  so  vast  and  far-reaching  in 
its  consequences,  which  if  exercised  ty  a  bad 
ora  weak  President  would  maMe  him  to  bring 
to  hrs  feet  all  the  officers  of  the  Government, 
Siilitary  and  civil,  judicial  and  executive,  to 
strike  down  the  republican  character  of  our 
institutions  and  establish  all  the  distasteful 
characteristics  of  a  monarchy.  For  thri  par- 
ticipation of  the  Senate  id  appointments  dur- 
ing its  sessions  would  become  nugatory,  if  the 
President  may  legally  remove  them  at  discre- 
tion, and  £11  up  the  vacancies  Ihae  made  by 
temporary  appointments.  And  the  people 
would  be  witDont  remedy  if^  as  he  arers  in  nis 
answer,  Congress  has  not  t»e  right  to  restrain 
or  by  law  regulate  the  exercise  of  this  execu- 
tive ftinctjon. 

This  leads  me  to  notice  iti  consecutive  order 
the  argument  presented  by  several  Senators 
during  this  consultation,  tending  to  jtMtify  this 
act  of  removal,  drawn  from  their  conatructiMi 
of  the  statute  of  August  7,  1789,  creating  the 
War  Department. 

The  brst  section  of  this  act,  after  Creating 
this  Department,  provides — 

"  That  there  shall  bo  a  rrincipal  o6Bcor  flierefn,  to 
bft  called  tbe  Secretary  for  the  l>ctMurtm«at  of  Wac" 

Tbe  second  section  authorises  the  appoint- 
ment by  the  Secretary  of  an  inferior  officer,  to 
be  called  the  chief  clerk — 

"Who,  whenever  the  sftid  prlndiml  officer  (hall  be 
removed  from  offie*  by  tbe  nestdent  of  the  United 
States,  or  ia  aur  otiier  oaae  of  vaoiUMy,  alkali,  dnzisf 
■oeti  vacauey,  hare  the  charge  ana  costody  of  all 
records,  booBB,  and  papoti  appertaintnt;  to  the  said 
'DapmlmmV—Slattitim-al-Lmve,  toL  1,  p.  SO. 

The  phrase  "  whenever  the  sidd  ptrnoipal 
officer  shall  be  removed  from  office  by  the 
President"  is  in  itself,  they  think,  a  grant  of 
power  to  remove  the  Secretary  of  War ;  that 
this  law  was  not  repealed  by  the  act  of  March 
2, 1807.  "to  regulate  the  tenure  of  ceMain  civil 
offices,"  but  is  still  in  force,  and  consequently 
that  the  removal  of  Mr.  Stanton  was  legal  and 
innocent. 

Before  proceeding  to  examine  the  law  of 
March  2,  1867,  I  inH  express  my  doubt  of  the 
correctness  of  the  construction  placed  by  these 
Senators 'on  the  statute  of  August  7,  17ot. 

I  doubt  ii  because  the  President,  altho^h 
advised  by  counsel  of  the  highest  professional 
standing,  does  not  claim  protection  under  this 
law,  but  under  the  Constitution  itself;  as- 
serting, in  hi;  answer  to  tliis  article,  that  iiis 
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authority  to  make  removals  is  derived  from 
that  instrument,  and  that  "the  Congress  could 
not  deprive  him  thereof."  He  does  not  even 
so  much  as  name  this  act  of  1789.  I  doubt  it, 
because  a  careful  examination  of  the  debates 
of  the  Congress  by  whom  this  law  was  enacted 
will  show  that  the  members  who  insisted  on 
placing  this  phraseology  in  the  text  of  the 
act,  did  not  construe  it  as  a  grant  of  aathoritv 
to  make  removals.  In  fiict,  Marshall,  in  his  Life 
of  Washington,  (vol.  2^  page  182,)  referring 
to  the  debate  on  this  subject,  says  that  after 
words  had  been  incorporated  into  the  bill  ex- 
plicitly authorizing  the  President  to  remove  the 
head  of  the  Department  they  were  stricken  out 
and  the  foregoing  words  substituted  for  the 
express  purpose  of  avoiding  the  inference  that, 
in  the  opinion  of  Mr.  Madison  and  those  who 
agreed  with  him,  Congress  could  either  grant  to 
or  withhold  this  authority  from  the  President. 
It  is  perfiecily  clear  that  they  wished  to  leave 
this  question  of  authority  to  remove  where  the 
Constitution  left  it,  with  a  legislative  expres- 
sion of  opinion  that  the  President  could  ma\e 
removals.  This  was  doubtless  Mr.  Madison's 
opinion  and  the  opinion  of  a  majority  of  the 
members  of  the  House,  concurred  in  by  one 
half  of  the  Senators  present,  as  the  record 
shows  that  the  bill  passed  by  the  casting  vote 
of  the  Vice  President.  Hence  the  President's 
counsel,  vrho  doubtless  examined  this  case 
thoroughly,  do /not  claim  authority  under  this 
law.  They  knew  its  intent  was  not  a  grant, 
but  an  expression  of  opinion  on  a  constitu- 
tional construction.  And  as  socfa  it  is  entitled 
to  the  weight  which  may  properly  attach  to  the 
utterances  made  in  congressional  debates  by 
members  of  Coneress;  which,  jndpng  from 
what  I  have  heard  from  the  President's  coun- 
sel and  Senators  in  this  consultation,  are  not 
considered  infiillible — even  less  authoritative 
than  judicial  opinions — and,  in  my  opinion, 
neither  is  entitled  to  any  more  respect  than  is 
required  by  the  weight  of  the  reasoning  by 
which  their  opinions  are  supported.  In  the 
forum  of  reason  is  the  tribunal  where  they  and 
we,  all  are  compelled  to  bring  our  opinions  fbr 
arbitrament.  As  a  legislative  declaration  of 
opinion  injected  into  the  body  of  a  law,  grant- 
ing nothing  and  denying  nothing,  commanding 
nothing  ana  prohibiting  nothing,  it  is  no  more 
authoritative  than  the  resolution  of  rtie  Senate 
of  February  21,  1888,  inlbrming  the  President 
that,  by  the  removal  of  Mr.  Stanton  and  U>e 
appointment  of  Mr.  Thomas,  he  violated  the 
Constitution  and  taws;  and,  in  fhct,  is  not  en- 
titled to  so  much  respect  as  an  aumority,  be- 
cause in  adopting  the  declaration  In  the  law  of 
1779  there  was  in  the  House  a  very  small  ma- 
jority in  the  affirmative,  and  the  Senators  were 
equaUff  divided;  while  in  the  adoption  of  the 
declaration  in  the  resolution  twenty-eight  Sen- 
ators voted  in  the  affirmative,  aad  but  six  Sen- 
ators voted  in  the  negative ;  and  in  tbe  HoQSe 
of  Representatives  the  substantive  allegation 
of  the  resolution,  as  set  forth  in  the  first  and 
second  articles  of  impet^chment,  was  affirmed 
by  a  three-fourths  majonty. 

Nor  can  the  declaration  cited  by  Senators 
from  Kent's  Commentaries,  in  which,  refer- 
ring to  this  debate,  he  is  made  to  say  that 
this  legislative  construction  ofthe  Constftntion 
"has  ever  since  been  acquiesced  in  and  acted 
upon  as  of  decisive  authority  in  tbe  case,"  be 
adopted  unquestioned^  For  he  proceeds  to 
say: 

"  It  applies  to  every  ot\er  officer  of  the  Qovemment 
appointed  by  the  Prosident  and  Senate  whose  term 
of  duration  is  not  Bpeoially  4eotared." — Kau'e  Oun- 
menlarie;  pave  19. 

This  would  include  all  the  officers  of  the 
Army  and  Navy ;  and  it  is  known  to  every  reader 
of  the  statatee  that  Congress  iias  from  the  be- 
ginning ofthe  Government  to  the  present  hour 
regulated  by  law  the  removals  of  this  entire 
claiis  of  officers;  and  tltat  Congress  iias,  at 
various  times,  enacted  laws  regulaiinc  the  mode 
of  removal  or  civilians.  Nor  has  it  been  held 
at  an^  timetiMt  "deotaring"  bylaw  thetennre 
of  office — that  is  tiie  term  of  years  daring  which 
the  coBimiaeion  may  ran— affects  id  any  way 


the  power  of  removal.  For  example,  the  law 
creating  land  officers,  postmasters,  territorial 
governors,  judges,  &c.,  and  many  others  au- 
thorize appointments  for  fixed  periods,  and  yet 
it  has  been  uniformly  maintained  in  practice 
that  tbe  President  coald  atany  time  during  the 
recess  of  the  Senate  remove  them  elt  will,  and 
during  the  seasions  with  the  ooiioarrence  of  the 
Senate.  .  It  has  iieen  thns  settled  in  practice- 
that  the  limitation  of  a  tenure  to  a  fixed  period 
doesDOtaSsctthequeetioaofremovaL  Henee, 
as  the  commentator's  &ott  prove  to  be  antrvfl, 
his  eonelusione  oease  to  have  weight.  So  ftr 
as  the  uniform  legisIatiTe actios  o(  the  Govern- 
meat  can  settle  acoostruotion  of  tbe  Conatita- 
tion,  it  has  been  decided  that  Congress  has  the 
^wer  to  fix  the  teiture  of  all  o£a«rs  except 
judges,  alid  also  Ike  manner  of  tiieir  removaL 

And  the  exeoolire  eonetroetion  is  equally 
nnUbrm  and  cescinsive.  It  Ins  bee*  defiaitely 
settled  in  piaotice  Aat  the  President  may  in 
the  recess  remote  all  officers  at  wiU  except 
judges  and  other  officers  whose  tCHare  aad 
mode  of  removal  is  regulated  by  law,  and  that 
during  the  session  removals  may  be  made  by 
tbe  President  only  with  the  concurrence  of  the 
Senate. 

It  is  extremely  donbtfiil  whether  the  fraraers 
of  the  OoDstitHtion  intended  to  confer  the 
power  OB  the  President  to  make  removals  dur- 
ing the  recess.  The  language  nsed,  "  tofil 
«9  vaeaaeiee  which  may  happen,"  seems  to 
imply  the  contrary.  And  they  seem  to  h«*t 
oarefnlly  i»ovidecl  againrt  the  saMnn|«tion  of 
tWs  power  under  the  plea  of  neeessi^,  to  pro- 
tect the  public  interests  from  unworthy  officen 
during  tm  recess,  by  aathorisingthe  rvendeat 
to  convene  the  Senate  in  wttraeeesioB  wtswewr 
in  bis  judgment  the  pqblie  interests  Keqoin  it, 
Ams  ensAiUnf  hun  atsU  tinrai  to  •obmittbeqass- 
tioa  ef  efaangee  to  fee  jwdgmout  of  tiiat  body. 

But  removals  ha<re  been  made  in  tlie  civil 
service  String  the  recess  of  tbe-fieaate  by  ali 
the  Presidents.  This  power  wider  the  Oonati- 
tMtiOM  has-faMsi  dwitig  the  whois  period  pavely 
qneetioned  by  theobiest  stateeaao  cad  jurists. 
The  ^ctioe  has.  nevarthelesB,  olM^oed.  No 
i«w  odsted  notil  recently  p(«)hibitii«g  it.  it 
m^r,  tinrafefa,  be  eoaeeMdasattticd  thaAthe 
President  may,  in  the  absence  of  lum  to  the 
eontrary,  daring  the  reeessof  the  Senate,  nnke 
removals  fVom  oSee.  It  is,  however,  eqjsaUy 
weH  settled  by  pre«edent  that  the  Pressdeat 
cannot  ntdte  removals,  except  i>  porsoaaee  of 
law,  daring  the  session,  otherwise  than  by  ap- 
pointments of  successors,  to  be  iHade  "  by  aad 
With  the  advioe  and  content  of  the  Senate;" 
and  that  in  aiakiog  removals  in  the  militvy 
service  he  nmst  follow  the  mode  indieatsd  in 
tbe  Arti<4e8  of  War  and  Army  Bcgnlatioas 
established  by  law. 

This  CDDStruction  has  been  so  uniform  as  to 
render  it  impossible  for  the  learned  coansel 
for  the  President  during  this  protracted  to-ial 
to  predneeeven  oaewelWathettticatedcase  to 
the  contrart.  The  case  cited  by  them  of  the 
removal  of  Timothy  Pickering,  Secretary  of 
State,  by  the  elder  Adams,  is  the  only  one 
which  they  claim  to  be  an  exception.  And  in 
that  ease  tbe  letter  removing  Mr.  Pickering 
and  the  President's  message  nominating  Mr. 
Marshall  as  his  saccessor  bear  the  same  date. 
But  if  this  case  were  admitted  to  be  an  ex- 
ception to  the  general  role,  it  wonld  violate 
all  established  principles  of  correct  retMoning 
to  assume  t^t  one  exc^>tioaal  case  esfalP 
lishes  the  troe  eonstraebon  of  the  Oonatits- 
tion,  it  being  in  direct  conflict  with  the  other- 
wise uniform  practice,  extendingover  the  entire 
period  of  the  bistosf  of  the  Goverwnent. 

I  therefore  conclude  that  Andrew  Johneott, 
President,  violated  the  CoMtittition  of  tbe 
United  States  and  his  oath  of  office  in  lewsing 
his  order,  February  21, 1868,  the  SenMe'being 
in  session,  remo^tig  Bdwin  M.  Stanton,  Sec- 
retary of  the  Department  of  War,  fVom  said 
office ;  and  that  ne  is  gnii^  of  a  high  imsde- 
raeaaor  (n  office  as  charged  in  titis  crtide  of 
impeachment,  even  if  the  law  "  regulating  tbe 
tenure  of  cettaia  civil  Officeb,"  approred  lurch 
2,  1987,  had  aever  Veoa  enaeled. 
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But  I  am  aoable  to  peroeive  any  aciioii^  am- 
bigaity  ia  that  statute.  The  authorities  all 
agree  that  it  is  legitimate  ia  coostruing  any 
apparently  obscure  passage  in  the  text  of  a  new 
law  to  ascertaiui  first,  the  old  lav  or  usage; 
secondly,  the  evil  or  matter  of  complaiatj 
thirdly,  the  remedy  proposed  in  the  new  law. 
Now  let  ns  apply  these  rules  to  the  statute  of 
March  2,  18G7 : 

First.  Under  the  old  law  or  us^ge  the  Preu- 
dent  had  (he  right,  as  we  hare  seen,  to  make 
removals  at  wiU  daring  the  recess  of  the  Stn- 
ste. 

Secondly.  The  evil  or  subject-matter  of  com- 
plaint was  that  the  Prosident,  now  arraigned 
at  your  bar,  had  been,  during  the  previous 
recess,  of  the  Senate,  removing  m'ultituiles  of 
faithful  officers  from  their  respective  posts  of 
duty  and  appointing  untnistwordiy  sooeessors, 
for  purely  partisan  purposes,  to  aid  him  in 
making  war  on  the  measures  adopted  by  Con- 
gress to  secure  the  restoration  of  peaoe,  har- 
rnopy,  and  good  government  in  tm  re^Btly 
insurrectionary  States. 

Thirdly.  The  remedy  proposed  wm  to  fix  by 
law  the  tenure  of  civil  otSoes  and  rccaUto  the 
manner  _  of  removals,  as  had  been  aone  (rwm 
the  beginning  in  relation  to  military  (Ulcers, 
so  as  to  prevent  the  President  from  making 
removals  at  discretion,  even  daring  the  recess, 
without  the  approval  of  the  SeoAte.  Hence 
the  first  section  enacts: 

"  That  every  person  holding  aayetvilofflMtowiiiah 
he  has  been  appointed,  by  and  with  theadvios  and 
consent  of  the  Senate,  and  every  peraon  who  «naU 
hervaft«r  be  appointed  to  anycueb  offioe,  and  eball 
beoome  dulyqaaUfied  to  act  theraa,  ii,and  (hall  be, 
entitled  to  bold  suoh  offioe  until  a  suecosior  shall 
Iiare  been  hi  like  manner  appointed  and  duly  qnaK- 
Aad,  azeept  •■  herein  etkerwiM  provided:  PrvHcM, 
That  the  Se<w«tarie*  of  6tat%  of  the  Xreunry.' « 
War,  of  the  Mavr,  and  of  the  Interior,  the  Pqstmiu- 
t«r  ueseral,  and  the  Attorney  Oonersl,  shall  hold 
their  oiBees  respeotively  for  and  durbig  th«  term  of 
the  President  oy  whom  th^  nay  have  bean  ap- 
pointed, and  for  one  month  thereafter,  sohieet  to 
removal  by  and  with  the  advioe  and  consent  of  the 
Smata." 

Does  it  effect  tbe  objects  proposed  ?  It  evi- 
dently embraces  all  existing  civil  officers 
appointed  by  the  President,  by  and  with  the 
advice  and  oomeiitof  the  Senate,  as  weU  as  all 
who  may  hereafter  be  appointed,  it  is  evi- 
dently not  its  purpose  to  exUnd  the  le^l  term 
of  service  of  any  of  them,  for  section  fonr 
provides: 

"That  iiothint  h>  Ms  act  contained  shall  be  eon- 
straed  to  extend  the  tatin  of  aay  offioe  tbe  daration 
of  which  is  fixed  by  law." 

But  its  intent  is  clearly  twofold.  Firtt, 
to  prohibit  removals;  secondly ^  to  limit  the 
terms  of  ttroife.  Ths  prohibition  to  remove 
evidently  applies  to  att.  The  limitation  of  the 
term  is  applied  to  the  Secretaries  of  State,  of 
tbe  Treasure,  of  War,  of  the  Navy,  of  the  In- 
terior, the  Postnroster  Qeneial,  and  tbe  Attor- 
ney General,  and  none  others.  This  analysis 
removes  all  ambiguity.  The  section  provides 
that  every  civil  officer  appointed  by  the  Presi- 
dent, with  the  approval  of  the  Senate,  ^ haU 
hold  his  office  nntil  his  soccessor  shall  be  in 
like  manner  appointed ;  that  is,  no  removal 
aball  take  place  except  by  the  at^Kuntment, 
with  the  concurrence  of  the  Senate,  of  a  sao- 
cessor ;  provided,  however,  that  the  offices  of 
heads  of  Departments  sliall  terminate  by  oper- 
ation of  law  in  one  mondi  after  the  ezpiratijOB 
of  the  presidential  term.  Tbe  assumption 
that  any  of  tbe  seven  officers  were  intended  to 
be  excepted  out  of  the  general  prohibition  of 
removal  at  the  will  of  the  President  alone  is 
clearly  inconsistent  with  the  last  clause  of  the 
proviso,  which  declares  tiiAttkose seven  officers 
shall  also  be  "  sutyect  to  removal  by  and  with 
the  advice  and  consent  of  the  Senate."  For, 
if  it  was  in  (act,  as  oonteaded,  the  iatent.of 
this  proviso  to  e»;Qpt  any  of  these  officers  from 
the  general  prohibition  to  remove  by  the  Pres- 
ident alone,  why  should  it  confer  the  anthor- 
ity  to  remove  them  with  the  concurrence  of  the 
Senate? 

The  learned  casuistry  to  which  we  have  lis- 
tened over  the  construction  of  the  phrase 
"term  of  the  President  by  whom  they  may 
have  been  appointed"  has,  according  to  iny 


a{^>reben«ion,  no  aj^lication  to  the  vital  point 
in  this  controversy — the prohibiiionqf  removal. 
It  relates  to  the  lumtattou  qf  the  term  of  ser- 
viee,  and  nothing  else. 

I  have  not  been  able  to  perceive  anything  in 
the  legislative  history  attending  the  passage 
of  this  act  inconsistent  with  this  construction. 
It  is  substantially  this :  the  Senate  passed  the 
bill  prohibiting  the  removal  of  all  civil  officers 
exeept  tbe  he^  of  Departments.  The  House 
struck  out  the  exceptions ;  the  Senate  declined 
to  concur ;  the  House  insisted.  The  bill  was 
then  sent  to  a  joint  committee  of  eonference 
of  tbe  two  Houses.  _  They  proposed  a  compro- 
mise, the  Honse  yielding  something  and  tbe 
Senate  yielding  something.  They  finally  agreed 
that  the  prohibition  oC  removals  by  the  Presi- 
dent at  (Gflcretion  sbouhi  apply  to  all,  includ- 
ing heads  of  Departiueuts,  out  that  the  term- 
ination of  the  period  of  service  of  the  latter 
should  be  fixed  at  one  month  after  tbe  close 
of  eaeh  presidential  term.  They  so  .reported, 
and  their  report  was  adopted  by  both  nouses. 

I  have  now  only  to  state  that  the  President 
has  officially  construed  the  law  as  applicable 
to  Secretary  Stanton  in  his  order  of  August 
12,  1867,  suspentUng  him  from  office,  as  pro- 
Tided  in  the  second  section  of  this  act,  and  in 
his  letter  addressed  to  the  Secretary  of  the 
Treasury,  informing  that  officer  that  he  bad 
•ospencbd  said  Stanton,  as  directed  by  the 
eighth  section  of  tliis  act.  Tbe  letter  is  in 
these  words : 

BzECOTiVB  Mansion, 
Washikotom,  D.  C,  AttguH  14, 1867. 

Sib:  In  compliance  with  the  reqairements  of  the 
eighth  section  oftbe  aot  of  CoDgress  of  MarohS,180T, 
en  titled '  'An  act  recalatiDg  tbe  tenoraof  oertain  eivU 
offices/'  yonare  hereby  notiilod  that  on  the  12th  in- 
stant Bon.  JGawin  M.  Stanton  was  suspended  flrom 
offioe  as  Secretary  of  War  and  Oeneral  U  lyases  S. 
Qrwat  aathoitaed  aitd  eaapowerai  t«  aokas  Seoretaiy 
of  War  ad  inttrim. 

I  am.  eir,  very  rcspoctfully^o»r|^  JOHIfeON. 

Hen.  HVOH  HoColmoh,  Seantarvinfti*  Trtamuy. 

He  also  admits  its  application  to  Stanton  by 
sending  to  the  Senate  his  message  dated  De- 
eember  12,  1867,  commanicating  to  that  body 
his  reaaoDS  lor  (be  saspension,  as  directed  by 
tbe  second  sectioD.  That  he  construed  this 
htm  as  applicable  to  Secretory  Stanton,  and 
wiUfnlfy  violated  it,  is  also  established  by  his 
answer  to  the  first  article  of  impeachment,  as 
found  in  tbe  recc«il  of  the  trial.  He  responds 
in  these  words: 

"The  respondent  was  also  aware  that  this  aot{*f 
Jiawh  2, 1867J  was  nndentoad  and  inteadad  to  bo 
an  exprassion  of  the  oninioD  of  the  Contress  by 
which  that  act  W8« jpaUod,  that  too  power  to  removo 
executive  officer*  for  eaoee  might  by  law  be  taken 
from  thePrealdent  and  vested  ia  him  and  theSonate 
jointly." — Impeachment  TriaU  P.  24. 

This  would  seem  to  settle  the  question  of  the 
President's p^urpose.  He  admits  thathe  "  was 
aware  that  thisaot  was  understood  and  intended 
to  be  an  expression  of  the  opinion  of  Con- 
gress" that  he  conid  not  remove  executive 
officers  without  the  coaeurrence  of  tbe  Senate. 
Now,  no  one  will  be  so  hardy  as  to  deny  that 
the  intent  of  a  Uw  is  the  law  in  very  sasenoe 
and  truth,  for  the  only  object  of  the  analysis 
of  aa^  law  by  couit  or  oommentahes  is  to  M- 
««rtau>,  if  possible,  the  intent  oftbe  Legislature 
enaetingit. 

That  the  President  did  proceed  to  inquire, 
as  he  asserts  in  this  connection,  whether  the 
act  was  not  capable  of  some  other  ooBStruc- 
tion,  and  if  in  the  course  of  this  inquiry  he  did 
honestly  conclude,  as  be  asserts,  that  it  was 
susceptible  of  another  oonstractioa  differaat 
from  the  admitted  intent  of  Congress,  so  &r 
from  being  a  palliation,  was  a  grave  aggrava- 
tion of  bis  offense ;  for  it  is  a  dedacation  of  a 
purpoae  to  bend  the  law  from  its  true  intent  to 
suit  his  wishes.  He  thus  confesaes  that  he 
touffht  to  evade  and  did,  as  he  thinks,  evade 
the  declared  and  admitted  will  of  the  Legis- 
lature. 

With  this  admission  in  his  official  answer  to 
this  article  before  our  eyes,  there  can  be  no 
doubt  that  he  did  with  malice  pr<epense  violate 
the  true,  known,  and  admitted  iiUent  of  this 
law.  Believing  as  I  do  that  the  President  did 
thos  officially  place  the  correct  construction  on 


said  law,  and  that  said  law  is  in  harmony  with 
the  Constitution,  and  that  he  did  wiUfully  vio- 
late its  provisions,  which  violation  is  declared 
by  said  law  to  be  a  "  high  misdemeanor, "  I  do 
not  perceive  bow  it  is  possible  for  a  Senator, 
on  his  oath,  to  avoid  finding  him  guil^  at 
charged  in  the  first  article  of  impeacoment. 

In  relation  to  the  second  article  of  impeach- 
ment, I  may  observe,  the  House  of  Represent- 
atives accuse  the  President  of  the  committal 
of  a  high  misdemeanor  in  office  in  appointing 
Lorenzo  Thomas,  Adjutant  General  United 
States  Army,  Secretary  of  War  ad  interim  on 
the  21st  day  of  February,  1868,  there  being  no 
vacancy  in  said  office,  without  the  advice  and 
consent  of  the  Senate,  the  Senate  being  in 
session. 

.  The  President  in  his  answer  admits  that  he 
did  issue  the  order  of  appointment,  as  charged, 
without  the  advice  and  consent  of  the  Senate, 
the  Senate  being  in  session,  (Impeach meiU> 
Trial,  p.  27,)  and  jostifiea  it  by  declaring  that 
there  was  at  the  time  a  vacancy  ia  said  office, 
and  that — 

"  It  was  lawful  acoordiac  to  a  long  ati4  wcll-eetab- 
lished  usoge  to  empower  and  antfaonze  the  said 
Thomas  to  act  as  Secretary  of  War  ad  inUrim," 

To'snpport  this  justification,  his  counsel  in 
the  argument  of  this  cause,  and  several  Sena- 
tors during  this  consultation,  have  cited  two 
statutes  which  authorize  temporaty  appoints 
ments.  The  first  one  was  enacted  May  8, 1 792, 
and  the  second  February  13,  1795.  The  first 
one  is  marked  "obsolete  on  the  statute-book, 
and  is  admitted  to  have  been  repealed  (if  pot 
before)  by  the  act  of  February  20. 1863,  which 
covers  all  the  matter  contained  in  the  act  of 
1792,  and  is  also  inconsistent  with  it.  This 
brings  us  to  the  consideration  of  the  plea  of 
authority  to  appoint  Mr.  Thomas  to  the  office 
of  Secretary  of  War  ad  interim  during  the 
session  and  without  the  consent  of  the  Senate 
under  the  statute  of  1795,  even  if  a  vacancy 
did  leeally  exist.  These  are  the  exact  words 
of  the  Taw,: 

"  That  in  ease  of  vaoanoy  in  tbe  offioe  of  Seorstaiv 
of  State,  Seorotary  of  the  Treasury,  or  of  the  Seere- 
tary  of  the  Dci>»rlment  of  War.  or  cf  any  officor  of 
either  of  the  suid  Uopartmenta,  whose  appointment 
is  not  in  the  bead  thereof,  wl;ereby  they  caooot  pet- 
form  tbe  duties  of  thoir  said  respective  offices,  it 
shall  bo  lawful  for  the  President  of  tbo  United  States, 
in  oase  he  sbalt  think  itneooiisary,  toaatboriseany 

S arson  or  peraoo*.  at  his  discretion,  to  perfbrm  tlto 
utics  nf  the  said  respective  offices  until  a  successor 
be  appointed  or  inch  vacancies  be  filled:  Provided, 
That  no  one  vaaaney  shall  be  siwplied,  tn  manner 
aloresaid,  for  a  loBserterpi  than  six  months.  Aft- 
proved  February  13;  1795."— fiila<u<e<-a(-Zar)K.  vol.1, 
page  415. 

I  notice  that  the  Senator  from  Maine,  [Mt. 
PEssEXDsy,]  in  the  observations  submittea  hj 
him,  has,  as  I  think,  misconstrued  this  law  by 
omitting  in  the  text,  as  cited  by  him,  an  entire 
clause,  necessary  to  be  considered  in  arriving 
at  a  correct  construction.  It  is  in  these  words: 
"Whereby  they  cannot  perform  the  duties  of 
their  said  respective  offices."  These  are  words 
of  limitation  which  the  judge  or  commentator 
has  no  right  to  ignore  or  erase.  Had  they  been 
omitted  by  Congress  in  enacting  the  law — did 
they  not  stend  as  a  part  of  it — the  Senator's 
rendering  would  be  less  vulnerable.  But,  giv- 
ing these  words  their  usual  meaning  and  force, 
his  rendering  is  manifestly  erroneous.  Apply- 
ing this  law  to  the  actual  case  at  bnr,  and 
omitting  nunecessary  descriptive  phrases,  it 
will  read: 

"That  in  cnsoofcacancv  in  theoffiee  of  the  Secretary 
of  War,  xchcrehy  he  cannot  pejform  the  du(U$  of  bis  soTO 
office,  it  shall  be  lowftilfbrtbeJnraiideBtof  the  Uni- 
ted States,  t»  CMS  JwsiaUtAmitlnwesrary.  to  oathpr- 
izo  any  person,  at  his  discretion,  to  pcrffirm  the  dn- 
tica  of  the  said  office.  Sec:  Providia,  That  no  one 
vaoanoy  shall  b*  sappKcd,  in  manner  aforceatd,  for 
a  loDcer  term  thaa  six  months." 

Now,  it  may  be  observed  that  there  are  two 
clMwea  of  vaeauoies  known  to  the  statutes,  and 
which  .mt^  occur  in  the  administration  of  the 
Departments :  dbe<dute  legal  vacancies  in  offiee 
by  death,  resignation,  or  expiration  of  term  of 
service,  whereby  there  are  no  officers  in  exist- 
ence for  the  respective  offices ;  and  vaeaitoies 
occasioned  by  the  absence  of  officers  from  their 
respective  offices,  on  account  of  sickness  or 
absence  from  the  seat  of  Government.    The 
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qaestion  therefore  arises  vihefher  the  paeancia 
contemplated  and  provided  for  by  this  statute 
are  of  the  first  or  of  the  second  class,  or  whether 
both  are  included. 

It  appears  to  my  mind  perfectly  clear  that 
(he  first  class  are  not  intended  to  be  inelnded, 
and  that  the  law  is  applicable  only  to  cases  of 
racancy  by  the  absence  of  officers  from  their 
offices,  the  said  offices  being  legally  filled,  bnt 
the  incnmbenls  being  incapable,  for  any  suffi- 
cient reason,  to  perrorni  their  official  duties. 

To  construe  this  statute  so  as  to  apply  to 
absolute  vacancies  in  office  would,  as  it  ap- 
pears to  me,  make  it  both  useless  and  uncon- 
stitutional. For,  in  case  of  an  absolute  legal 
vacancy  in  the  recess  of  the  Senate,  the  Con- 
stitution itself,  in  direct  terms,  authorizes  the 
President  to  fill  it  temporarily,  to  continue  for 
as  long  or  as  short  a  period  as  he  may  desire, 
not  extending  beyond  the  end  of  the  next  ses- 
sion of  the  Senate.  Hence,  if  this  law  was 
intended  to  confer  on  the  President  the  power 
to  fill  It^l  vacancies  in  office,  occurring  in  the 
recess,  it  is  nugatory — it  is  perfectly  useless — 
for  the  President  was  previously  vested  by  the 
Constitution  with  this  authority. 

And  to  assume  that  the  intent  of  this  law 
was  to  provide  for  absolute  legal  vacancies  in 
office  occurring  during  the  session  of  the  Sen- 
ate would  be  clearly  unconstitutional ;  for  the 
Constitution  provides,  as  we  have  seen,  that 
the  President  "shall  nominate,  and  hy  and 
with  the  advice  and  consent  of  the  Senate  shall 
appoint,  all  officers"  whose  appointment  are 
not  otherwise  provided  for  in  the  Constitution 
itself,  whether  created  by  the  Constitution  or 
by_  law.  The  President  must,  therefore,  ob- 
tain the  consent  of  the  Senate  when  in  ses- 
sion before  he  can  make  an  appointment  to 
fill  an  absolute  legal  vacancy,  with  the  excep- 
tion of  one  class  of  officers  only,  inferior  offi- 
cers, who  may  be  appointed  by  the  President 
alone  when  Congress  shall  so  provide  by  law. 
But  the  office  of  Secretary  or  War  is  not  of 
this  class.  It  is  not  an  inferior  office,  and  is 
declared  by  the  law  of  1789  to  be  a  superior 
office,  and  the  Secretary  is  styled  "a  principal 
officer."  Congress  conid  not, .  therefore,  by 
law  vest  the  appointment  of  this  and  similar 
officers  exclusively  in  the  President  either  for 
a  short  or  a  long  period.  To  maintain  that 
Congress  could  by  law  dispense  with  the  advis- 
ory power  of  the  Senate  would  be  equivalent 
to  a  declaration  that  Congress  eoald  by  law 
amend  the  Constitution  or  abolish  it  entirely ; 
for  if  Congress  could  suspend  one  of  its  pro- 
Tisions,  they  may  suspend  any  or  all  of  them. 
This  would  be  reducing  the  authority  of  that 
great  charter  to  the  grade  of  a  statute  only. 

The  limitation  of  such  appointments  to  a 
period  not  exceeding  8i.x  months  could  not 
change  the  constitutionality  of  the  provision. 
For,  if  Congress  could  by  a  statute  dispense 
with  the  advisory  power  over  appointments 
during  the  sessions  of  the  Senate  for  a  single 
day,  they  could  for  a  year  or  ten  years  or 
forever.  It  is  not  a  question  of  lime  during 
which  such  appointment  may  run,  but  of  con- 
stitutional power  to  deprive  the  Senate  of  an 
opportunity  to  exercise  a  judgment  in  the  case. 
The  Constitution  vests  this  authority  in  the 
Senate,  without  r^ntrd  to  the  length  of  time 
of  the  service  of  tne  appointee ;  and  it  does 
not  confer  the  authority  on  the  President  to 
disregard  it,  nor  on  Congress  the  power  to  set 
aside  either  for  a  long  or  a  short  period. 

Congress  could,  of  course,  aboli^  the  War 
or  anr  other  Department  created  by  law.  They 
could  also  abolish  the  office  of  Secretary  of 
War,  or  unite  the  War  Department  with  some 
other  Department  temporarily  or  permanently,. 
•od  rcqoir*  the  head  of  that  other  Department 
to  perform  the  duties  of  bol^,  or  might  reduce 
it  to  the  grade  of  a  bureau  in  another  Depart- 
ment, and  authorize  an  inferior  oficer  to  per- 
form the  duties  now  derolving  on  the  Secre- 
tary ;  and  probably  might,  by  law,  aothorize 
the  President  to  do  this  at  bis  discretion ;  but 
this  is  not  what  is  claimed  by  the  President 
nnder  the  law  of  1 796.  He  does  not  claim  that 
this  authorites  him  to  abolish  the  War  Depart- 


ment or  the  office  of  Secretary  of  War,  or  to 
nnite  it  with  any  other  Department  temporarily, 
or  to  devolve  the  duties  of  Secretary  of  War 
on  the  head  of  another  Department,  or  to  re- 
duce it  in  grade  and  devolve  its  duties  on  an 
inferior  officer.  He  cltums  that  Congress  has 
by  this  law,  approved  August  7, 1789,  vested  in 
him  the  right  "to  authorize  atu^ person"  (adopt- 
ing the  words  of  the  statute)  "athisdiseretton 
to  perform  the  duties  of"  Secretary  of  War 
dnnng  the  session  of  the  Senate,  there  being 
an  actual  legal  vacancy  in  said  office,  for  a 
period  not  exceeding  six  months. 

Now,  if  Ais  is  the  true  meaning  of  this  law, 
it  authorizes  the  President,  as  we  have  seen, 
to  dispense  with  the  advisory  power  of  the  Sen- 
ate, when  in  session,  in  the  appointment  of  a 
great  officer  to  fill  "a  principal"  office  fora 
period  of  six  months ;  and,  as  this  would  be  in 
direct  conflict  with  the  Constitution,  the  law  ss 
thus  construed  must  be  void. 

To  give  this  law  force,  we  are  therefore  com- 
pelled to  construe  the  word  "  vacancy  "  men- 
tioned in  the  act  as  meaning  a  corporeal  va- 
can  cy— the  absence  of  the  ojte^  from  his  office — 
the  legal  tenure  still  continuing  in  him  as  when 
the  officer  is  oat  of  the  city ;  is  disabled  by  in- 
sanity or  sickness ;  is  in  custody  or  in  prison, 
or  is  necessarily  occupied  with  other  duties. 
This  interpretation  is  in  perfect  harmony  with 
the  literal  and  usual  meaning  of  the  word  of  the 
statute  itself,  "in  case  of  vacancy  in  the  office 
of  Secretary"  ♦  «  *  *  "of  the  De- 
partment of  War"  *  *  *  «  '^wherebjf 
'he  cannot  perform  the  duties  o^'  his  '  said  office 
it  shall  be  lawful  for  the  President  of  the  United 
States,  in  case  he  shall  think  it  necessary,  to 
authorize  any  person,  at  his  discretion,  toper- 
form  the  duties  of  the  said  office,' "  &c  And 
any  other  constmction  would  render  the  quali- 
fying phrase,  "  whereby  they  cannot  perform 
the  duties  of  their  said  respective  offices," 
meaoiagless.  It  is  a  settled  role  of  constrac- 
tioB  that  you  must,  if  possible,  give  every  word 
of  a  statute  meaning  and  force. 

But  what  meaning  can  be  attached  to  this 
clause  if  applied  to  an  actual  le^  vacancy, 
as  by  death,  resignation,  removal,  or  expira- 
tion of  legal  term  of  service.  In  such  cases 
the  officer,  and  his  legal  functions  as  sncb, 
have  ceased  to  exist.  There  is  no  officer  in  ex- 
istence. To  apply  these  qaalifying  words  in 
such  cases,  "whereby  they  cannot  perform  the 
dutiesof  their  said  reap^otive offices,"  is  sheer 
nonsense.  The  law  does  not  provide  that  in 
case  of  any  vacancy ^.or  ail  vacancies,  bnt  in 
case  of  vacancies  of  this  description,  "  where- 
by the  officers  cannot  perform  the  duties  of 
their  offices." 

The  same  reasoning  would  apply  to  another 

?ialifying  phrase  in  this  act,  authorizing  the 
resident  to  make  temporary  appointments. 
It  is  in  these  words :  "  In  case  he  shall  think 
it  necessary."  How  is  it  possible  to  apply 
this  language  to  an  actual  legal  vacancy  in  a 
superior  office,  such  as  Secretary  of  State,  Sec- 
retary of  War,  ftc.  The  necessity  of  having  an 
officer  to  fill  these  great  offices  was  settled  by 
Congress  when  the  law  was  enacted  creating 
them.  If  an  aetnal  vacancy  occurred  the 
necessity  of  filling  it  could  not  be  a  qoesHon. 
Bat  if  the  officer  was  sick  or  absent  from  the 
city,  "whereby  heconld  not  perform  the  dalles 
of  his  said  office,"  the  qnestion  of  neeessti^ 
for  the  appointment  of  some  one,  by  detail  or 
otherwise,  to  perform  these  duties,  until  be 
recovered  or  returned  to  his  post,  would  arise. 
And  no  one  would  be  a  more  fit  person  to 
judge  of  that  necessity  than  the  President. 

I  may  observe  here,  in  passing,  that  the  alle- 
gation so  frequently  made  daring  this  trial  t^ 
tke  President's  counsel,  and  by  Senators  in 
this  consultation,  that  "the  practice"  of  mak- 
ing temporary  appointaients,  the  Senate  being 
in  session,  to  fill  absolute  legal  vacancies  in 
office,  "  has  been  frequent  and  unbroken,  al- 
most from  the  formation  of  the  Government," 
is  not  supported  by  facts.  I  have  examined, 
as  carefully  as  my  time  would  permit,  all  that 
long  list  of  cases  of  temporary  appointments, 
supposed  by  the  President's  counsel  to  bear  on 


tfais.case,  as  they  stand  recorded  in  the  printed 
record  of  this  trial,  beginning  on  page  575  and 
ending  on  page  582,  and  finathat  nearly  all  of 
them  were  made,  as  the  list  itself  shows,  on 
aceoant  of  the  absence  or  sickness  of  die  regu- 
larly appointed  officer.  And  nearly  all  of  the 
residne  were  made  to  fill  vacancies  occnrriog 
during  the  recess  of  the  Senate,  and  I  do  not 
find  a  single  case  of  temporary  appointment  to 
fill  a  vacancy  oocasioneid  by  a  removal  made 
during  the  session  of  the  Senate.  I  therefore 
conclude  that  no  such  case  exists,  or  it  would 
have  been  produced,  as  the  learned  and  nu- 
merous counsel  had  full  access  to  the  records 
of  the  Departments  and  of  the  chief  executive 
office. 

Should  it  appear,  therefore,  that  a  case  or 
two  of  temporary  appointments  had  been  made 
by  previous  Presidents,  in  a  period  of  nearly 
eighty  ^ears,  on  account  of  an  actual  vacancy 
occurring  by  death  or  resignation,  during  the 
session  of  the  Senate,  it  would  not  justi^  the 
unaccountable  allegation  of  connsel  and  of 
Senators  that  the  precedents  were  almost 
numberless,  and  that  the  chain  was  unbroken. 
Nor  would  one  case  or  many  of  violated  law, 
by  othera,^  if  they  really  existed,  jastiiV  the 
President  in  the  performance  of  an  illegal  act 
But,  when  his  act  is  unsupported  by  a  single 
case  this  attempt  at  jostihcation  is  most  re- 
markable and  startling. 

After  giving  this  subject  the  most  careful 
examination  of'  which  I  am  capable,  I  am 
compelled  to  come  to  the  conclusion  that  if 
there  had  been  an  existing  legal  vacancy  in 
the  office  of  Secretary  of  War,  the  President 
had  no  authority  under  the  statute  of  1795, 
or  any  other  law,  the  Senate  beiiig  in  sesaioo. 
to*  fill  it  in  the  mode  charged  in  the  second 
article  of  impeachment  and  admitted  in  the 
President's  answer.  Much  less  had  he  the 
right  to  both  create  and  fill  a  vacancy  as 
charged  in  the  first  and  second  articles. 

These  acts,  whether  taken  jointly  or  sepa- 
r»tel|y,  seem  to  me  to  be  »  dear  violation 
both  of  the  Constitution  and  the  law.  That 
they  were  performad  by  the  President  deliber- 
ately and  willfiiUy  for  the  purpose  of  defeating 
the  execution  of  the  latter,  according  to  its 
true  intent  and  meaning,  is,  according  to  my 
judgment,  fuUy  established.  I  do  not,  there- 
fore, see  my  way  clear,  under  the  soleanities 
of  my  oath,  to  find  him  ianoeent.      ' 


OPINION 

or 

HON.  GAEKETT  DATIS. 

The  subject  of  impeachment  is  provided  for 
in  the  Constitution  by  several  clauses,  which  I 
will  quote : 

"  The  House  of  Repiesentati  vea  shall  have  tke  sole 
power  of  impeacbment" 

"The  Senate  shall  have  the  sol*  power  to  try  all 
hnpeaohmenta.  Whek  lUtiiic ijwthat paijraea tiMjr 
shall  be  od  oath  or  affirmation.  Whan  l^e  Prwi4«at 
of  the  United  States  is  tried  the  Ohief  JasUee  shall 
preside ;  sod  no  person  Shall  be  eoDvieted  withoat 
the  eoDearrenee  of  two  thirds  of  th*  memben  pres- 
ent." 

"  The  President,  Vice  President,  and  all  dvU  offi- 
cers of  the  United  States,  shall  be  removed  Crom 
offioe  on  impeaobment  for  aad  oonvietion  of  tieawn. 
bribery,  or  other  hish  criaies  aod  misdemeaiton." 

Judcment  in  oases  of  impeachment  shad  not  ex- 
tend farther  than  to  removal  from  office  aad  dlsqaal- 
ifloation  to  hold  and  aaioy  aay  oSo«  of  boaor,  Uit. 
or  profltuDdertbeUnitad  States;  but  the  party  con- 
victed ghall,  nevertheleu,  be  liable  and  subject  to 
indictment,  trial.  Judsment,  and  puDishment  aeeonl- 
iii«  to  law." 

Our  system  of  impeachmeat  has  not  been 
transferred  from  aby  other  Qoveraraent,  nor 
was  its  organization  confided  to  Congress ;  but 
the  eaotions  statesmen  who  foaaded  onr  Gov- 
ernment incorporated  it  in  and  bnilt  it  op  as 
part  of  the  Constitution  itself.  The^  enumer^ 
ated  its  essential  features  aitd  made  itsMJ  ^o*- 
erii.  1.  No  person  but  civil  officers  of  tbo 
United  States  are  subject  to  impeachment.  2. 
The  Senate  is  constituted  the  court  of  impeach- 
ment. 8.  The  Chief  Justice  of  the  United 
States  is  to  preside  over  the  court  when  the 
President  is  under  trial,  and  the  Vice  President 
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or  President  pro  tempore  of  the  Senate  in  «1I 
other  cases.  4.  No  conviction  can  take  place 
unless  two  thirds  of  the  Senators  present  con- 
cur. 5.  No  impeachment  can  be  made  but  for 
treason,  bribery,  or  other  hiah  crimes  and  mia- 
demeanorsagainstthe  United  States.  6.  Jadg- 
meut  of  impeachment  cannot  extend  to  death 
or  other  corporal  punishment,  or  fine  or  im- 
prisonment ;  but  is  restricted  to  removal  from 
and  disqualification  to  hold  office;  but  the 
party  convicted,  nevertheless,  to  be  liable  and 
subject  to  indictment,  trial,  judgment,  and  pun- 
ishment according  to  law.  The  oSenders,  of- 
fenses, court,  and  punishment  are  all  distinctly 
impressed  with  political  features. 

But  the  prosecution  has  assumed  two  strange 
and  untenable  positions  in  the  coarse  of  this 
trial.  1.  That  the  Senate,  in  the  performance 
of  the  present  most  important  office  and  duty, 
is  not  a  court.  It  is  certainly  not  a  Ugiilative 
body,  HOT  exercising  huiislative  powers;  it  is 
not  an  advisory  council  connected  in  a  com- 
mon function  with  the  President.  What,  then, 
is  it  7  _  Most  of  the  States  had  previously  to  the 
formation  of  the  Constitution  organised  their 
several  tribanals  to  try  cases  of  impeachment, 
and  by  some  the^  had  been  denominated  courts 
ef^  impeachment,  and  all  had  invested  them 
with  the  powers  and  attributes  of  courts.  Tteey 
were  universally  held  to  be  courts.  The  Con- 
stitution invests  the  Senate  with  the  toZe  power 
to  try  all  impeachments.  2b  t;;^  is  to  examine 
a  case  judicially  by  the  rules  of  law,  and  to 
a]}ply  them  to  the  legal  evidence  taken  in  the 
trial,  and  to_  render  the  judgment  of  the  law 
npon  the  claims  of  the  parties  according  to  the' 
evidence.  The  phrases  '•  to  try,"  "  tried," 
"  convicted,''  " conviction, "and  "judgment" 
are  all  used  in  the  Constitution  in  connection 
with  impeachment  and  the  proceedings  in  it. 
Tbose_  words,  in  connection  with  their  context, 
establish,  organize,  and  describe  a  court;  and 
as  applied  to  the  Senate  necessarily  constitute 
it  a  court  with  jurisdiction  to  try  all  cases  of 
impeachment. 

The  Senate  now  and  for  this  occasion  is  a 
court  of  impeachment  for  the  trial  of  the  Pres- 
ident of  the  United  States,  and,  like  all  other 
courts,  is  bound  by  the  law  and  the  evidence 
properly  applicable  to  the  case. 

Toe  other  novel  position  of  the  prosecution, 
that  pn  this  trial  the  Senate  "  is  a  law  to  itself," 
is  still  more  extraordinary.  The  power  con- 
ferred by  the  Constitution  on  the  Senate  when 
trying  impeachments  is  limited  and  wholly 
Judicial,  and  the  idea  of  combining  with  it  any 
legislative  power  whatever  is  not  only  without 
any  warrant,  but  is  in  direct  hostility  to  the 
fundamental  principle  of  our  Government, 
which  separates  ana  makes  mutually  impassa- 
ble all  its  legislative  and  judicial  power.  But 
the  position  that  the  Senate,  when  trying  an 
impeachment,  is  "a  law  to  itself,"  is  bonad 
by  no  law,  may  decide  the  case  as  it  wills,  is 
illimitable  and  absolute  in  the  performance 
of  special,  restricted,  judicial  functions  in  a 
limited  government,  is  revoltiogly  absurd.  On 
the  trial  of  any  impeachment  the  Senate  has 
no  more  authority  to  make  or  disregard  law 
than  it  has  to  make  or  disregard  facts ;  and  it 
trould  be  as  legitimate  and  proper  and  decor- 
ous for  the  Managers,  in  relation  to  the  evi- 
dence in  this  case,  to  announce  to  the  Senate, 
"Yon  are  witnesses  to  yourselves"  as  "You 
are  a  law  to  yourselves.  No  court  has  any 
right  or  power  to  make  or  disregard  either  law 
or  evidence  in  the  trial  of  any  ease ;  and  a 
conrt  which  wonld  act  upon  and  avow  that 
rnle  of  conduct  would  be  execrated  by  man- 
Icind.  There  is  a  particular  and  emphatic  con- 
trary obligation  on  this  court,  for  each  one  of 
its  members  has  individually  made  a  solema 
appeal  to  God  "that  in  all  things  appertain- 
ing to  the  trial  of  the  impeachment  ot  Andrew 
Johnson,  President  of  the  United  States,  now 
pending,  he  will  do  impartial  justice  accord- 
ing to  the  Constitution  and  the  laws." 

One  of  the  leading  and  inflexible  laws  which 
bind  this  court  is  embodied  in  the  Constitution 
in  these  words: 
"No  pennn  shall  be  removed  from  oSioo  but  oo 


iMpeaobment  for  aadoonviftkmof  ti«Moi».btibtiy. 
or  other  high  crimes  and  misdemeanor*." 

That  is  the  category  of  all  impeachable  of- 
fenses, and  they  must  be  acts  declared  by  thelaw 
of  the  United  States  to  be  treason  or  bribery, 
or  some  other  offense  which  it  denominates  a 
"high  crime_  or  misdemeanor."  The  laws 
which  define  impeachable  offenses  may  be  the 
Constitution,  or  acts  of  Congress,  or  the  com- 
mon law,  or  some  other  code,  if  adopted  either 
by  the  Constitntton  or  act  of  Congress.  No 
common-law  offense,  as  such  merely,  can  sas- 
tain  the  impeachment  of  any  officer;  but  to 
have  that  authority,  it  must  have  become  a  part 
of  the  law  of  the  United  States  by  beingadopted 
by  the  Constitution  or  some  act  of  Congress, 
and  would  have  operation  and,  effect  only  to  the 
extent  that  it  was  consistent  with  the  provis- 
ioas,  principles,  and  general  spirit  of  the  Con- 
stitution. 

No  respectable  authority  has  ever  main- 
tained that  all  offenses  merely  against  the 
common  law,  or  merely  against  public  morals 
or  decency  were  impeach^le  under  our  Con- 
stitution. Story  has  argaed,  in  support  of  the 
position,  that  some  offenses  against  the  com- 
mon law,  and  not  made  so  by  act  of  Congress, 
are  impeachable ;  but  he  states  his  premises 
so  generally  and  vaguely  that  it  is  impossible 
to  obtain  a  full  and  clear  comprehension  of 
his  meaning.  He  neither  asserts  the  broad 
proposition  that  all  common-law  offenses  are 
impeachable,  nor  does  he  attempt  to  define  or 
describe  (^nerally  those  that  are ;  bnt  contents 
himself  with  the  position,  vagnely  and  hesitat- 
ingly taken  and  maintained,  that  there  are  com- 
mon-lav offenses  which  are  athaaes  against  the 
United  States  and  which  are  impeachable ;  bnt 
bow  or  where  or  by  what  language  of  the  Con- 
stitution, or  law  of  Congress  they  become  of- 
fenses against  the  United  States  he  does  not 
attempt  to  show.  But  he  distinctly  admits 
that  to  be  impeadiable  the  ofiense  must  be 
against  the  United  States. 

The  idea  of  prosecuting  and  punishing  an 
act  as  an  offense,  which  no  law  has  made  an 
offense,  all  mnst  reject.  Treason,  bribery,  high 
crimes,  and  misdemeanors  are  technical  terras, 
found  in  the  common  law,  and  that  express 
certain  classes  of  offenses.  But  the  common 
law,  in  whole  or  part,  is  not  neeessarH}/,  or 
per  »e,  the  taw  of  the  United  States,  and  to 
become  so  most  be  adopted  by  the  Constitu- 
tion or  an  act  of  Congress,  and  not  otherwise. 
There  is  no  provision  or  words  in  the  Consti- 
tatioD  which  expresslyor  by  implicatioB  adopts 
the  common  law.  When  it  was  before  Ute 
conventions  of  the  States  on  the  question  of 
their  ratification  of  it,  that  it  did  not  adopt  the 
common  law  was  frequently-  and  strennonsly 
objected  to,  especially  in  the  convention  of 
Virginia;  and  no  one  denied  the  truth  of  that 
position.  The  courts.  Federal  and  State,  and 
the  profession  generally,  have  up  to  the  pres- 
ent time  held  that  there  is  no  adoption  of  th» 
common  law  by  the  Constitution  of  the  United 
States,  and  there  never  has  been  any  by  act 
of  Congress. 

Bat  this  precise  question  has  been  decided 
by  the  Supreme  Conrt  in  the  n^ative,  and 
more  than  once.  Hudson  ft  Goodwin  were 
indicted  under  the  common  law,_  in  the  circuit 
court  of  the  Strict  of  Connectaent,  for  a  libel 
against  the  Gorarnmeat  of  the  United  States ; 
and  the  case  was  taken  ap  to  the  Supreme 
Court,  which  decided  without  any  amonaced 
difference  of  opinion  among  its  membara,  and 
with  the  full  approbation  of  Pinckney,  Attorney 
General,  that  the  courts  of  the  United  States 
have  no  common-lav)  jurisdiction  in  cases  of 
Ubel  or  aa^  other  crimes  a^nst  the  United 
States ;  bnt,  that  by  the  pnneiples  of  general 
law,  they  have  the  power  to  fine  for  contempt) 
to  imprison  for  contumacy,  and  to  enforce  the 
observance  of  their  orders,  Ac.;  that  the  legis- 
lative authority  of  the  Union  mnst  first  make 
an  act  a  crime,  affix  a  punishment  to  it,  and 
declare  the  court  that  shall  have  jurisdiction. — 
(7  Cranch,  82.)  The  conrt,  in  the  case  of  the 
United  States  vs.  Coolidge,  (1  Wharton,  416,) 
being  an  indictment  under  the  common  law, 


for  raecuing  a  prize  at  sea,  reoegaised  the 
authority  of  the  previous  caiie,  and  dismissed 
the  indictment.  Judge  Story  sat  in  both  cases, 
and  was  the  only  judge  who  expressed  a  dissent 
in  the  latter  ease  from  the  ruling  of  that  court. 

The  common  law,  in  whole  or  part,  has  been 
adopted  by  the  constitutions  ot  statutes  of  most 
of  the  States ;  but  in  Louisiana  it  has  never 
been  made  to  supersede  the  civil  law,  nor  the 
Partidas  in  Floriaa.  The  courts  of  the  United 
States  recognize  and  adopt,  not  the  criminal, 
but  the  civil  portion  of  the  common  law,  gen- 
erally to  the  extent  to  which  it  has  been  ap- 
propriated by  a  State,  iu  all  oases  arising  in  that 
State  within  their  jurisdiction ;  but  not  as  the 
commonlaw,  nor  tathe  law  (if  the  United  States, 
but  as  the  law  of  the  particular  State.  In 
States  that  have  not  appropriated  the' common 
law  in  whole  or  part,  the  United  States  courts 
adopt  such  other  law  generally  as  they  have 
estahlished  for  the  government  of  cases  arising 
in  them  respectively.  Bnt  this  adoption  by  the 
courts  of  the  United  States  of  the  laws  of  the 
States  never  extends  to  criminal  or  penal  cases, 
but  is  restricted  to  those  of  a  civil  nature.  No 
State  ever  executes  in  any  form  the  penal  laws 
of  another  State,  and  the  United  States  only 
their  own  penal  laws,  and  they  exist  iu  no  other 
form  than  acts  of  Congress. 

The  State  of  Maryland  adopted  the  common 
law,  and  on  the  organixation  of  the  District  of 
Columbia,  Congress  recognized  and  continued 
the  laws  of  that  State  in  so  maoh  of  it  as  had 
been  ceded  by  Maryland.  Bnt  the  laws  so 
adopted  by  Congress  were  local  to  the  Mary- 
land portion  of  the  District:  t^iay  did  not  ex- 
tend to  the  part  of  it  ceded  by  the  State  of 
Virginia,  in  which  Congress  adopted  and  con- 
tinued in  the  same  way  the  laws  of  Virginia. 
As  the  laws  of  each  State  are  loccd  and  dis- 
tinctive, so  are  the  laws  of  Maryland  and  Vir- 
S'nia  which  wefe  adopted  by  Congress  for  the 
(Strict  of  Columbia  on  its  organization,  local 
and  distinctive  to  the  portions  of  the  District 
that  were  ceded  by  those  States  respectively. 

Treason,  bribery,  and  other  oSanses  of  the 
nature  of  high  crimes  and  misdemeanors,  to 
be  impeachable,  most  be  crimes  against  the 
general  law  of  tae  United  States,  and  punish- 
able in  tb^  courts  of  the  localities  where 
committed.  Thus,  treason  against  the  United 
States  is  aa  impeachable  offense,  whether  it  be 
committed  in  any  State  or  Territory,  or  the 
District  of  Columbia;  and  so  of  any  other  act 
to  be  impeadiable,  it  must  be  aa  o^nse  by  the 
laws  of  the  United  States,  if  pwpetrated  any- 
where within  its  boundary.  That  an  act  done 
in  the  portion  of  this  District,  ceded  by  the 
State  of  Maryland,  woald  be  an  impeachable 
offense,  and  a  similar  act  done  in  any  place 
beside  in  the  United  States,  would  not  be  im- 
peoobable,  is  sustained  by  neither  law  nor 
reason.  Such  aa  offense  would  be  against  the 
District  of  Colnmbia,  not  against  the  United 
States.  The  law  of  impeacfameat  is  uniform 
and  general,  not  various  and  local,  and  it  has 
no  |ttase  restricted  to  the  Disbiot  of  Columbia 
as  ha«  been  assumed  by  the  prosecution. 

Then,  besides  treason  and  bribery,  which 
are  impeachable  by  the  Constitation,  to  make 
any  other  act  an  inq>eacbable  offense  it  must 
not  only  be  defined  and  declared  to  be  aa  of- 
fease,  but  it  mast  be  stamped  as  a  high  crime 
or  miaiemeanor  by  an  act  of  Congress.  The 
words  "high  crimes  and  miademeanora ' '  do  not 
define  ana  create  any  oflense,  bnt  express, 
generally  and  vaguely,  crimiaal  natare  ;  and 
of  themselves  could  not  be  made  to  sustain  an 
indictment  or  other  proceeding  for  any  oflbnse 
whatever ;  bnt  a  law  mnst  define  an  offense, 
and  affix  one  of  those  terras  to  it,  to  make  it 
a  ooBStitutiond  ground  of  impeachment.  And 
this  is  not  all ;  th«  olfense  in  its  nature  mnst 
have  the  type  of  heinous  moral  delinquency, 
or  grave  political  vicioasitess,  to  make  an 
officer  committing  it  amenable  to  so  weighty 
and  unfreqnent  a  responsibility  as  impeach- 
ment. He  may  have  been  goilfy  of  a  viola- 
tion of  the  Sabbath  or  of  pro&ne  swearing, 
or  of  breaches  of  the  mere  iorms  of  law ;  and 
if  they  had  been  declared  offisnses  by  act  of 
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Congress,  with  tJM  prafix  of  '*  high  erime"  or 
"hiffh  misdemeanor"  attached  to  them,  they 
iroaM  not  be  impeachable  offenees.  They 
woald  be  too  ^val,  too  mach  vanting  in  weight 
and  State  importanoe  to  evdte  so  grave,  so 
great  a  remeoy.  Kor  wonld  any  crime  or 
oGfense  whatever  against  a  State,  or  against 
religion  or  moiatity,  be  a  cause  for  impeach- 
ment, unless  ench  an  act  had  been  previously 
declared  by  a  ianr  of  Congress  to  be  a  hi^h 
crimt  or  a  hiqh  mUdaneamor,  and  -was  in  ita 
character  of  deep  tarpitude. 

It  results  from  this  view  of  the  law  of  im- 
peachment that,  as  none  of  the  articles  against 
the  President  charge  him  with  treason  or  brib- 
ery, which  are  made  impeaobable  ofiensee  by 
the  CoDstitotSon,  they,  or  some  one  of  them, 
most  allege  against  him  the  doing  of  an  act  or 
acts  which  a  Mw  of  Congress  has  deolared  to 
be  an  oOWnse  against  the  United  States,  and 
denominated  it  to  be,  and  in  its  vicions  natore 
it  must  be,  a  h^h  crime  or  high  misdemeanor, 
and  that  the  President  did  that  act  with  a 
criminal  intent  to  violate  the  law,  to  authorize 
this  conrt  to  oonviot  him  and  pronotmee  judg- 
ment that  he  be  removed  from  office. 

I  will  now  proceed  to  the  ezaminatioa  of  the 
offenses  charged  in  the  several  articles.  The 
first  charges  the  President  with  die  commission 
of  a  high  misdemeanor  in  having  sent  a  letter 
to  Edwrn  M.  Stsnton,  Secretary  of  the  De- 
partntent  of  War,  dismissing  him  from  office 
while  the  Senate  was  in  session,  in  violation  of 
the  act  of  Congress  "to  r^utate  the  tenure 
of  certain  civil  offices." 

Article  two  charges  the  President  with  the 
commission  of  a  h^  misdemeanor,  in  having 
delivered  his  letter  to  Lorenzo  Thomas  direct- 
ing him  to  assume  possession  of  the  War  De- 
partswnt,  aad  to  perform  its  duties  adinterim, 
the  Senate  being  then  in  session,  and  without 
its  advice  and  consent,  there  beingiio  vacancy 
in  the  offiee  of  Secretary  of  the  Department 
of  War,  in  violation  of  his  oath  of  <HBoe,  the 
Constitution  of  the  United  States,  and  the  act 
of  Congress  aforesaid. 

Article  fbor  chafes  the  President  of  anlawi- 
fuUy  conspirhig  with  Lorenzo  Thomas,  wiUi 
intent,  by  intimidation  and  threats,  to  prevent 
Edwin  M.  Stanton,  Secretary  of  War,  from 
holding  said  office,  in  violation  of  the  Ctm- 
Btitntion  of  the  United  States  and  the  "  act 
to  define  and  punish  (»rtain  conspiracies," 
whereby  he  committed  a  high  eriue  in  office. 

Artide  six  charges  the  President  of  having 
conspired  with  Lorenzo  Thomas,  by  force,  to 
seize,  taka,  «md  possess  the  property  of  the 
United  States,  in  the  Department  of  War,  in 
vioiatioB  of  the  civil  ofice  tenvre  aet,  whereby 
lie  committed  a  high  crime  in  office. 

The  third,  fifdi,  seventh,  aad  eighth  articles 
charge  the  same  msttsr,  iti  somewhat  diflereat 
form,  as  is  embodied  in  the  otiier  fonr  artioies ; 
and  I  propose  to  consider  the  charges  of  the 
whole  eight  as  growing  out  of  the  act  of  the 
President  io  sending  his  letter  to  Stanton 
removing  him  from  2ie  ofiee  of  Sectstory  of 
War,  and  lbs  letter  to  Thosws  to  take  ctiarge 
ad  interim  of  iu  Those  two  letters  eompre- 
hend  the  svbstaoe*  of  all  Ae  offi»ses  charged 
a^nst  dte  President  in  the  first  eight  articles. 

The  ninth  aztiele  charges  the  President,  as 
Commaader-m-Chief  of  the  Am^,  of  having 
attempted  to  indaee  General  Emory,  an  m-my 
o6Bcer,  tod>sohi(f  thefatwof  Congress  requiring 
army  orders  from  the  Piesideot,  or  Secretary 
of  War,  to  be  tnansmitted  through  the  General 
of  the  Army,  and  was  guilty  thereby  of  a  high 
misdemeanor  in  office. 

To  this  article  three  answers  may  be  made : 

1.  The  aet  doss  not  make  an  attempt  to  in- 
duce a  miMkuy  officer  to  disoiwy  it,  whether 
committed  by  the  Prudent  or  other  person, 
any  eiiMue. 

2.  The  evideaee  met  only  does  aot  saatain, 
but  disproves  that  ofaarge  against  the  Presi- 
dent. 

3.  If  the  charge  had  been  sustained  by  the 

Eroof,  the  President,  as  Commander-in-Chief, 
as  the  absolute  and  unquestionable  right  to 
issue  military  orders  directly,  and  without  the 


iirt«rv«n4ion  «f  aaother  offieer,  to  ai^  officer 
or  soldier  whatever ;  and  the  provision  of  the 
act  on  whieh  this  article  is  based,  is  an  un- 
constitutioaal  and  flagitious  attempt  by  Con- 
gress to  subordinate,  in  a  measure,  the  Com- 
mander-in-Chief to  the  G«n««l  of  the  Army. 

The  tenth  article  is  based  wholly  on  pas- 
sages taken  firom  several  public  speeches  made 
by  the  President,  not  in  his  official  character 
but  as  a  private  citizen,  to  assembled  crowds 
of  the  peiople,  by  whom  he  was  called  out  and 
urged  to  address  them.  Whatever  of  improper 
matter,  manner,  or  spirit  are  in  those  public  ad- 
dresses was  proVoked  by  gross  insults  then  of- 
fetedto  him,  which,  though  nota  justification,  is 
much  palliation.  The  President  was  then  exer- 
cising a  right  which  oar  fathers  held  inviola- 
ble, and  vmich  they  intended  should  never  be 
invaded,  and  for  the  proteetioa  of  which  the^ 
made  tJiis  special  amendment  to  the  Consti- 
tution: 

"  Congress  shall  mak*  no  law  abridsinc  tke  fres- 
dom  of  speeoh  or  tbe  iwess." 

For  the  Senate,  as  a  conrt  of  impeachment, 
to  set  op  to  be  "a  law  to  itself"  and  impeach 
the  President  as  guilty  of  a  high  crime  and 
misdemeanor  for  exercising  a  ilber^  which 
the  founders  of  our  Government  deemed  so 
valuable,  so  necessary  to  the  preservation  of 
their  freedom,  as  to  declare  in  their  fimda- 
mental  law  should  never  be  abridged,  would 
violate  that  fundamental  law  and  shot^  the 
free  spirit  of  America.  The  basing  of  an 
article  of  impeachment  on  those  speeches  of 
dK  President,  is  maculated  to  bring  down  upon 
the  vrfaole  proceeding  the  suspicion  and  revul- 
sion of  a  free  people,  and  it  ou^ht  to  be  dis- 
missed from  this  court  as  coBtainiag  no  im- 
peachable matter. 

The  eleventh  article  charg^  that  Andrew 
Johnson,  President  of  the  Uiiited  States,  was 
guilty  of  a  high  misdemeanor  in  declaring 
and  afiirming  in  substance  "  that  the  Thirty- 
Ninth  Congress  of  the  United  States  was  nota 
Congress  of  the  United  Statw  authorized  by 
the  Constitution  to  exercise  legislative  power 
under  the  ^ame,  but,  on  the  contrary,  was  a 
Congress  of  only  part  of  the  States."  This  is 
not  the  language  proved  iu  the  case  to  have 
been  used  by  the  President  on  any  occasion  ; 
andifhehad  used  it,  ha  could  not  be  impeached 
for  it,  because  there  is  no  law  which  makes 
the  use  of  sorii  langtiage  by  the  President,  or 
any  person,  a  high  crime  or  misdemeanor  or 
any  offense,  and  any  act  of  Congress  declaring 
it  to  be  an  ofienae_  would  be  imconstitutional 
end  void  as  abridging  the  freedom  of  qieeefa. 
This  article  also  Siarges — 

"  Xbat  tiisasid  Andr«w  Johnaoo.  Pmideat  of  the 
United  titates.  did,  unlawfully  aadicdistuiiardortbo 
requirement  of  (ho  UoDStitution  that  lie  should  take 
earo  that  the  laws  be  faithfuHy  executed,  attempt  to 
prevent  the  exeention  of  an  aet  en  titled  'An  act 
regulating  the  tenure  of  cortaiii  civil  officei*,'  by 
ui^lawfally  dcvisiDR  and  cODtriving  inouDS  hy  whioh 
be  should  prevent  Edwin  M.btaiiton  troin  ferthvitb 
•TDSumins  the  faociiops  of  the  offioe  of  iSeorMary  far 
(he  Uwartmeotof  War,  notwitbstandiD)!  therefugal 
of  the  Senate  to  concur  in  the  suspcneinn  theretofore 
made  by  said  Andrew  Johniion  of  said  Sdwin  H. 
Stanton  from  said  office." 

To  this  darge  it  may  be  aaswsred^t  is 
aaade  in  terms  too  general  and  vague  to  require 
any  answer — that  the  unlawful  msaos  wtuek 
the  Prewdentdevisedand  eontrived  to  prevent 
Edwin  M.  SUnton  from  forthwith  resumiug  (k« 
fanctioDS  of  the  office  of  Seerelai7  of  War,  am 
Boi  dosoribed  or  set  out  by  any  language  wha^ 
ever ;  and  that  aet  or  any  law  of  CongRse  does 
not  make  the  detvising  or  contriving  of  any 
means  to  prevent  Edwin  M.  Stanton  or  any 
other  civil  officer  whom  the  President  has  re- 
moved from  office,  and  in  whose  removal  the 
Senate  has  reliiaed  to  concur,  from  resuming 
the  daties  of  the  office  from  which  he  has  been 
so  removed,  a  high  crime  or  misdemeanor,  or 
any  offense ;  and  said  civil-offiee-tenons  biU, 
so  far  as  it  restricts  the  President's  power  to 
remove  said  Staaton,  is  not  consistent  with, 
butiu  derogatioDof,  the  Constatation,  and  null 
and  void. 

And  the  eleventh  article  charges  also  that 
Andrew  Johnson,  President  of  the  United 
States,  devised  and  contrived  other  unlawftd 


means  to  prevent  the  exeeutioa  of  an  act  ea- 
titled  "An  act  making  appropriations  for  the 
support  of  the  Army  for  the  fiscal  year  ending 
June  30,  1868,  and  for  other  purposes ;"  and 
also  to  prevent  the  execution  of  an  act  enti- 
tled "An  act  to  provide  for  the  more  efficient 
government  of  the  rebel  States."  Upon  this 
last  charge  it  may  be  observed — there  is  no 
description  or  facts  setting  out  the  meana 
which  the  President  devised  and  contrived  to 
prevent  the  execution  of  either  of  the  acts 
therein  referred  to — that  the  devising  and  con- 
triving means  to  prevent  the  execution  of  said 
acts,  or  etUier  ot  them,  is  not  made  a.  high 
crime  or  misdemeanor  by  them,  or  any  law : 
that  tiiere  is  no  evidence  that  he  did  devise  and 
contrive  any  meiins  to  prevent  the  execution  of 
said  acts,  or  either  of  them ;  and  that  the  act 
first  referred  to,  in  the  part  which  the  Presi- 
dent is  charged  to  have  violated,  and  the  last 
act,  wholly,  are  unconstitutional,  null,  and 
void.  Thus,  it  is  shown  oa  these  several 
grounds,  that  there  is  nothing  in  the  eleventh 
article  on  which  the  President,  can  be  im- 
peached. 

Some  of  the  articles  charge  the  President 
with  the  commission  of  high  misdemeanors^ 
and  others  of  high  crimes  iu  the  violation  of 
his  official  oath  and  of  the  Constitution  gen- 
erally. The  Constitution  has  no  provision 
declaring  a  violation  of  any  of  its  provisions 
to  be  a  crime;  that  is  a  function  of  the  legis- 
lative power,  and  it  has  passed  no  law  to  make 
violations  of  the  Constitution,  or  of  offieial 
oaths  by  the  President,  or  any  other  officers 
crimes. 

Thearticles  of  impeachment  seem  to  be  drawn 
with  studied  looseness,  duplicity,  and  vague- 
ness, as  with  tbe  purpose  to  mislead ;  certain 
it  is,  if  their  matter  charged  to  be  criminal 
had  been  separately,  concisely,  and  distinctly 
stated,  this  court,  and  especially  its  many  mem- 
bers who  are  not  lawyers,  would  have  had  a 
much  more  ready  comprehension  of  it.  I  will 
not  take  up  and  consider  the  other  articles 
aeriatim,  but  will  group  their  matter  under 
three  heads :  1.  The  removal  of  Mr.  Stanton 
fn)m  the  office  of  Secretary  of  War ;  2.  the  des- 
ignation of  General  Thomas  to  take  charge  of 
that  office  ad  inlerini ;  8.  the  alleged  conspi- 
racies of  the  President  with  Thomas  to  pre- 
vent by  intimidation  and  force  Stanton  irotn 
acting  as  Secretary  of  War,  and  to  take  pos- 
session of  the  property  of  the  United  States 
in  his  custody.  The  letter  of  the  President  to 
Mr.  Stanton,  informing  him  that  he  was  thereby 
removed  ftota.  office  as  Secretary  of  War,  is 
charged  to  be  a  hi^  misdemeanor,  and  in  vio- 
tatioD  of  the  act  to  regulate  the  tenure  of  cer- 
tain civil  offices. 

The  fifth  and  sixth  sections  of  that  act  are 
the  only  parts  of  it  which  define  and  create  any 
offiinses,  and  1  will  quote  them  both  in  their 
order: 

"  If  any  penon  shall,  eontrary  to  tlie  provUions  of 

■ — .  -..^_. '-itment  to,  or  employmeot 

ar_azenisa.  or  attempt  to 

,r  exercise  on;        ' 


this  aot,  oeeept  any  appointment  to,  or  employmeot 

"  '   lU  aeld  or  oxenisa.  or  attempt  to 

or  exercise  any  suoh  office  or  omploymeat.  he 

shall  be  deemed,  ana  is  hereby  deolared  to  be  gmlty 


in  any  offiost  or  abaU  i 

hold) 


of  a  biahmiademoaoor,"  to. 

This  provision  might  apply  to  General 
Thomas,  the  ad  interim  employ6,  but  oaonot 
include  the  President. 

The  sixth  section  enacts — 

"Thaterery  removal,  appointment,  or  empfeymaat 
made,  bad,  or  exercised,  oontrary  to  the  provfaioea 
of  this  act,  and  the  makins,  sikniDf ,  aeauDC  eoUB- 
tei*isiiiB«,  or  isMiog  of  any  eo«miMion  or  letter  of 
authority  for  or  In  respeet  to  any  saok  appointaMst 
or  employment,  shall  be  deemed,  and  ora  hereby 
deolared  to  be,  high  niadomeoDora,"  fte. 

The  President's  letter  to  Ur.  Stanton  is  not, 
in  fact,  his  removal  from  office,  though  it  was 
•intended  to  procure  it;  but  he  refused  obedi- 
ence to  it,  persisted  in  holding  the  office  of 
Secretary  of  War,  and  still  coutiuues  in  it  and 
the  actual  discharge  of  its  duties.  The  Presi- 
dent's letter  to  him  did  not  remove  hira  in  fact, 
and  if  the  civil-office- tenure  act  be  constitu- 
tional it  did  not  in  law  ;  and  he  is  now,  and  has 
been  ever  since,  notwithstanding  the  President'a 
letter,  dismissing  him,  iufactuiid  law,  in  office. 
It  is  cOBteudea  by  ^tie' prosecution  U«t  the 
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letter  of  dieraimoii  ie  ofjailMt  tk«  CenMitotion 
Md  the  law,  and  has  no  legal  «ffect  whatever. 
Stanton  was  at  hs  date  in  fact  in  possesnon  of 
the  office  and  performing  itadotiea,  and  bMso 
contmned  to  the  present  time,  and  on  thi« 
tkeotT-of  .the  prosecutiim  there  has  been  no 
removal  of  biin  in  feet  or  in  tew.  And  if  t^at 
theory  be  vngeond,  and  the  PreBident  have  the 
power  l^  tike  OoMtitntion  t»  TeMeve  hi«D,  and 
the  act  of  Oosgress  propoeiiMr  to  teetriot  that 
power  is  conseqoently 'VOid,liifl  reMovftl  wae 
and  is  de  jure  v«lid.  In  one  Mpe«t  there  is  a 
rem«^  prOp«l>«nd  Mattitutiofml ;  in  die  other 
there  is  no  removal  «f  Mr.  Stanten. 

B«t  these  are  tiM  greatqoeetioDS  in  the  case  ? 
Is  the  first  section  of  the '  erri)-ofBce-tean*e 
act  in  eonOiet  with  the  ConstitutioB,  roid,  and 
of  no  eflhct  7  Does  that  seetios  cover  tbe 
«aae  of  the  removal  of  Mr.  Stanton  7  Did  Ae 
President,  in  writing  the  letter  of  removal  from 
offlee  to  Mr.  Stanton,  and^e  letter  to  tJenemd 
Thomas,  directing  him  to  take  diarge  of  the 
offloe  ad  iitterim,  wiUfnlly  aad  with  crinihial 
intent  violate  the  oivil-offiee-tenwre  Mil?  These 
propositioDS  comprehend  tfaesnhstanoe  tnstter 
of  the  fivst  eight  artieles. 
*   Tbe  fint  section  of  thatact  is  in  t^ese  words : 

"^«t  every  person  holding  any  civ!!  office  to 
whieh  he  afaall  bave  beenMnxHnted  by  aad  with  the 
advise  apt  eaaaeat  of  the  oenato,  and  evenr  pwbod 
who  ahall  hereafter  be  appointed  to  any  boA  offioe. 


irbo  aball  bereaRer  be  appointed  to  any  ■a«li  omoe, 
and  shall  become  duly  qnaitlied  to  act  therein.  Is,  and 
shall  bo  entitled  to  hold  eaA  oSee  antH  a  aueooMOr 
Bbttll  have  been  in  lUu  maaner  app< 
qualified,  eiicept  aa  bereinaner  prqvi< 
That  the  Secretary  of  State,  of  theTri 


That  the  Secretary  of  State,  of  theTreasary.  ofwar, 
of  the  Kavy,  aad  of  the  laterior.  the  Poetmaetfr 
Oeneral  and  the  Attorney  Qenwal  shall  hold  thour 


Bimll  have  been  in  like  masiMr  appviatedasd  jIbIv 
alter  pr^ided:  fngi^td. 

.  t. 

rOen^al  ebaU  bold  thai 

offices  respectively  for  and  dunns  the  term  of  tht 
President  by  whom  they  may  have  boeii  appointrd, 
and  for  «ne  Maoth  thereafter,  sahieet  to  remeval  by 
and  with  the  odvioe  and  ooBseat  of  the  Senate." 

The  Constitntioncraatesa  Congress  in  which 
it  vests  all  the  lec^slativepowvr  of  die  Ooveni- 
me«it  of  tile  Uaited  States  j  a  President  in 
-whom  it  vests  ail  the  exeeative  power,  and  a 
Sttprsme  Court,  and  aothoriaes  inferior  courts 
to  be  establishad  by  Coagress,  in  which  it  vests 
all  thejndioial  power — except  that  it  provides 
that  the  Senate  shall  coastitute  a  oenrt  of  i«h 
peschnteat,  with  iurisdiotioB  to  tiy  all  eivil 
officers  who  might  he  impeached  i^  IbeHotiae  of 
Beaieteiittftivoe,  and  to  adjudge  amotion  frott 
aaa  disqoalificatioii  to  hold  office.  Neither 
d«partatent'Oan  rightfaNy,  or  witiioat  usai^ 
tion  exercise  aay  powers  whicjk  the  CeosUtn- 
tion  has  vested  in  either  af  the  other  depatt- 
in«nts.  Congress  has  the  power,  and  ie  hoond 
ia  dii^  to  pass  all  laws  neeema^r  alid -proper 
to  ename  the  President  to  exeoDie  the  powers 
iBtnisted  to  him  l^  the  Conslitotioa,  aod  with- 
out  which  legislatiOtt  there  are  many  lie  conld 
not  execute',  bat  it  cannot  ooafee  on  him  any 
additional  power,  nor  ean  it  divest  Utn  of  any. 
He  foras  a  separata  and  oo(MSnate  de^part- 
ment  of  the  ti«vevar>ent  with  Oongress  as 
ABOtUer,  and  the  eoorts  as  the  third,  and  eaeh 
derive  all  their  powen  irom  the  Constitution 
alone.  Neither  is  sobordfoate  to  die  others, 
thoagh  die  powers  vested  in  Congress  are  the 
most  vartovs,  exteasive,  vigorous,  and  popa^ 
lar,  aad  aeoessarily  it  is  the  vest  aggressive 
mod  effaotive  in  its  agmasions  opott  iIk  other 
departments;  the  juwoiaty  is  the  least  ■», 
though  the  inevitable  tendeney  of  all  power, 
however  lodged,  is  to  aafmeot  ittdt'. 

The  power  of  aapoiataionV  to  office  eziflit 
necessarily  in  all  Gove»MM«ts, -and  is  of  an 
exeentive  oattire  j  and  if  the  CoaMiMition  had 
contained  uo  partieular  provision  on  this  sabjeet 
its  hki^uage,  "  the  ofcecotive  power  shall  be 
vested  in  a  President  of  the  United  States  of 
Ameriea,"  wooM  have  imported  die  power  of 
sppointusg  to  offioe,  and  by  imi^icatien  woald 
hare  vested  it  wholly  ia  the  Pteeident.  But 
the  effect  of  this  general  laMguage  is  qnalified 
by  a  speeial  j^ovuion : 


lap- 


"  And'he  [the  President]  illian  Dominate,  and  by  and 
with  the  aaviee  and  coDseat  of  the  Sesaie  sIb»I 
point,  eiBbaseadon."  Sut. 

This  is  restrietive  and  ezeeptiooal  of  thegen- 
eral  power  of  appointment,  previously  by  hu- 
plieation  conferred  on  the  President,  and  hM 
no  other  operatioa  thaa  what  is  expreesed  in 


itewDrd«,aiid  they  bemgexoeptional  no  iaapHed 
power  results  from  them  against  the  general 
grant  of  power  from  which  they  make  an  excep- 
tion. But  the  power  of  removal  from  office 
aleo,  as  neoessarily  as  the  power  of  appoint- 
ment, exists  in  all  Governments,  and  is  no  len 
an  executive  power.  It  is  located  somewhere 
in  tbe  Qovemment  of  die  United  States,  bat 
being  an  exeotttive  power  it  cannot  be  in  Con- 
gress, for  legislative  powers  only  are  vested  in 
that  body.  It  is  not  established,  or  vested  b^ 
any  express  or  special  provision  of  the  Oonsti- 
tntion,  bat  is  by  the  general  language : 

"The  cxecotive  power  shall  be  vested  in  a  Presi- 
dent of  the  Uatted  States  of  Auerfaia." 

The  CoBStitotion  leaves  the  pow«r  of  re- 
swtwijast  as  this  general  provision  vests  it,  with 
tbe  President  alone.  The  power  of  Congress 
ts  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  ezecn^n  its  ennmer- 
ateo  powers,  and  all  other  powers  vested  by  the 
CoiMtittrtioo  in  the  Govemmont  of  the  United 
Statsfl,  or  any  department  or  officer  thereof,  is 
porely  a  l^slative  pomer ;  tmi  gives  no  an- 
tfaerity  to  assume  «•  interfere  with  any  powet« 
of  the  President,  or  tbe  judicial  departmeiit. 
Itistead  of  being  a  power  to  assail  them,  its 
hegidmate  and  Hteraf  office  is  to  uphold  their 
powers  and  to  give  fhciiities  in  their  execetion. 
That,  or  any  other  provision  of  the  Coastttn- 
don  gives  to  Congress  no  warrant  or  pretest  to 
interfere  with  the  executive  power  of  removal 
from  office,  vested  by  the  Constitution  in  the 
Prendent  alone. 

The  power  of  removal  and  the  power  of 
appointmant  to  offioe,  though  both  executive, 
are  in  their  nature  distinct  and  independent  of 
each  other.  One,  the  power  of  appointment, 
was  treated  specially  and  separately  from  the 
other  in  the  Constitution^  it  associating  the 
Senate  with  the  President  in  its  exercise.  But 
for  this  particular  regulation  of  tbe  power  of 
appointimnt,  it  is  most  probable  that  no 
question  as  to  the  other  distinct  power  of  re- 
moval from  office  would  ever  have  been 
made ;  and  that  all  would  have  silently  con- 
ceded that  both  powers  being  executive  ia 
their  character,  and  all  the  executive  power 
of  the  Oovemment  having  been  vested  by  the 
Constitudon  in  the  President,  they  properly 
appertained  to  him  alone,  and  he  would  never 
have  been  ohallenged  in  the  sole  and  excldsive 
oBeroise  of  either.  But  however  that  may  be, 
the  truth  of  this  proposition  cannot  he  snc- 
eessfally  controverted  r  the  provision  of  the 
Oonttltution  associating  the  Senate  with  the 
Preeident  in  the  power  of  app«iiUm»iit,  does 
aot  invest  it  with  the  same,  or  any  cennecUon 
with  the  pow«r  of  removal :  or  aathorize  Con- 
gress to  pass  Ao  eivil -offiee-tenare  act,  or  asy 
other  act  that  would  impair  the  President's 
Bole  power  and  right  to  exercise  it. 

Bat  tbe  whole  suhject  of  the  power  of  ro- 
8»oval  f^ia  office  came  up  f<>r  consideration 
In  the  First  Congress,  on  the  otmoiaatitm  of 
the  Department  of  Foreign  Affiiirs,  in  1789, 
aad  elicited  a  debate  of  ^eat  ability  emoag 
tlie  idilest  men  of  the  body,  many  of  whom 
bad  been  members  of  the  Convention  which 
ftttmod'  (Jbe  ConsdtntiOB.  Congress  was  m«Qh 
divtdad  on  the  sabjeet,  bat  a  majority  of  both 
HonMes  saeGained  the  posidon  dtat  the  Coasti- 
todoa  eoafcrred  on  the  Ftesideat  the  power 
to  remove  from  office,  and  the  contending  par- 
d«9  "made  a  eompramise,  by  whith  the  act  or- 
ganiilDgthe  Department  recognized  the  power 
of  the  Presideflt  to  remove  toe  head  of  this 
Department,  in  this  language : 

"The  chief  clerk,  whenever  the  priDoipsI  ofBteer 
shall  be  nmovd  ttom  office  l^tfae  /'iMfcfamof  the 


Dnited  States,  or  in  ai^  other  ea««  of  vaeaaey^aU, 
during  such  vocnnoy.  nave  tbe  charge  and  ooetody 
of  all  Tecords,  books,  and  papon  appertaining  to  tbe 


■aid  Depaitmeat.' 

The  stipporters  of  the  exehisive  power  of 
tbe  President  were  oppoMd  to  any  language 
being  vsed  hi  the  act  that  seemed  to  eimfet 
this  power  on  the  President,  and  its  opponents 
accepted  tangtragfe  that  conceded  and  recog- 
nized the  President's  power  of  removal  with- 
out expressly  deducing  it  from  the  Constitu- 
don. 


The  act  establishing  the  Department  of  War, 
with  a  provision  in  the  same  language  recog- 
nizing the  power  of  the  President  to  remove 
the  Secretary,  was  passed  at  a  suiisequent  day 
of  the  same  session,  with  but  little  and  no 
sertoBS  opposition. 

Bodi  thosoactS'formally  admittheeole  power 
of  the  President  to  remove  the  heads  of  the 
respeedve  Departmente,  bat  neither  of  them 
oontnins  any  language  to  confer  that  power  on 
the  President.    l1ie  supporters  of  the  princi- 

Ele  that  die  Constitution  vested  it  solely  in 
im  regeoted  from  the  bill  organizing  the 
Department  of  Foreign  Affairs  all  language 
that  seemed  to  confer  it  upon  the  President, 
and  claimed  and  determined  to  maintain  it  aa 
one  of  bis  powers  solely  fi^m  the  Constitution ; 
aad  theopiKments  of  this  principle,  being  will- 
ing to  concede  the  power  to  the  President,  if 
the  acta  did  not  expressly  state  the  power  to  be 
coirtbrred  on  him  by  the  Constitution,  they 
were  passed  in  their  existing  form,  recognizing 
it  as  a  presidential  power  to  remove  both  Sec- 
retaries. The  acts  wore  not  intended  to  confer 
this  power  on  the  President;  they  have  no 
kkDguage  whatever  to  dmt  effect,  yet  they  con- 
cede that  he  possessed  it;  and  he  could  derive 
it  only  from  the  Constitudon.  This  was  as 
certain  an  assertion  and  establishment  of  the 
s<^e  eonsdtntional  power  of  the  President  to 
remove  from  <rfBoe,  as  if  it  had  bsen  expressed 
in  the  most  dirttst  terms;  and  no  attempt  has 
ever,  before  the  passage  of  the  civil-office- 
tenure  bill,  been  made  m  Cougress  to  disturb 
this  qoestion  as  thas  settled. 

From  that  time,  every  President  has  claimed 
and  exercised  the  sole  power  of  removal  at 
all  times  as  an  exeondve  power  conferred  by 
the  Constitution.  The  great  commentators  on 
it,  Kent,  Story,  and  Rawie,  have  treated  this 
power  as  belonging  to  tlie  President  alone  by 
the  provisions  and  effect  of  the  Constitution 
itself,  settled  by  the  acts  of  Congress  cjf  1789, 
the  uniibrm  and  unchallenged  practice  of  the 
Government,  and  the  general  acquiescence  of 
the  country.  The  Supreme  Court  has  repeat- 
edly, and  without  doubt  or  hesitatiou,  recog- 
nized it  as  an  established  constitutional  prin- 
ciple; and  Chief  Justice  Marshall  many  times, 
in  his  opinions,  refers  to  it,  aa  he  does  to  the 
other  and  unquestioned  powers  of  the  Presi- 
dent. Hamilton  and  Mouison  were  among  its 
^eat  authors  and  firm  defenders :  it  was  con- 
ceded to  be  a  setded  principle  oy  Clay,  Cal- 
houn, Benton,  Wright,  Clayton,  and  all  the 
statesmen  of  America  down  to  the  passage  of 
the  civil  rights  bill ;  and  Mr.  "Webster  main- 
tained, adhered  to  it,  and  advocated  its  exer- 
cise, while  tbe  Senate  was  in  session  and  at 
all  times,  as  Secretary  of  State  ander  Fren- 
dent  Tyler.  No  attempt  had  ever  before  been 
made  to  arrest  or  qualify  its  unconditional  ex- 
ercise by  the  President,  as  well  when  the  Sen- 
ate was  in  session  as  when  it  was  not.  The 
reason  of  America,  guided  by  principle,  au- 
thority, and  experience,  was  nnwilling  to 
divest,  uBsetde.  or  change  tfiis  presidential 
power  by  act  of  Congress  or  alteration  of  the 
Consdtation  because  of  being  satisfied  that  it 
was  essendally  of  the  nature  of  an  exeeative 

fower  and  absolutely  necessary  to  enable  tbe 
'resideBt  to  perfinrm  hts  greatest  doty,  to  see 
that  the  htws  M  firithftilly  exeottted.  If  a  con- 
troverted coastititdonal  qaettioii  oan  ever  be 
settled,  tbe  power  of  the  Presideiit  to  removo 
from  office  at  bis  own  will  has  been  beyond 
farther  legidmate  question. 

The  sixth  section  of  the  civil-office-tennre 
aot  before  qaoted  deolaree  Aat — 

"Kvery  repioval,  appointment,  or  employment, 
■Mde.  had,  or  exereised  eoatrarr  to  the  provisions 
«f  this  aot.  and  the  laalibr,  sunlng,  sealmc.  or 
<M)antersicnins  of  any^onunission  or  letter  ot  aa- 
thoritf  for  orTo  respect  to  any  such  appointment  or 
employment,  shall  be  deemed,  and  ore  hereby  de- 
olond  to  be,  high  misdoBeanm*)"  Ac 

Bnt,  if-tbeConstttDlion  invests  the  President 
with  the  sole  and  exclusive  power  to  remove 
all  the  officers  referred  to  in  said  iict,  hi?  exer- 
cise of  that  power  at  all  times  is  legitimate  and 
makes  a  vacancy  in  the  office,  wliicti  bis  duty 
reqnives  him  to  fill  according  to  the  Consdtu- 
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tion  and  the  laws;  and  ao  act  of  Congress  which 
by  its  terms  so  provides  as  to  strip  him  of  that 
power,  in  whole  or  part,  and  to  make  his  per- 
formance of  duty  after  its  exercise  a  crime,  is 
unconstitutional  and  void.  The  exercise  of  a 
constitutional  power  and  the  performance  of 
coQstitational  dutjr  hj  the  President  can  be 
made  neither  criminal  nor  panidtable  either  by 
impeachment,  or  fine  and  unprisonment. 

If  President  Johnson  has  ^om  the  Constitu- 
tion the  sole  power  to  remove  from  office,  his 
letter  to  Mr.  Stanton  dismissing  him  from  the 
office  of  Secretary  of  War  could  not  be  made 
a  crime  by  any  act  which  Congress  could  pass ; 
and  it  produced  a  vacancy  in  the  pffice  which 
bis  action,  in  some  form,  was  necessary  to  fill ; 
and,  in  the  meantime,  it  was  his  duty  to  supply 
the  vacancy  in  the  office  temporarily  according 
to  law.  , 

Very  soon  after  the  Qovernment  went  into 
operation,  vacancies  by  death  and  otherwise 
occurred  in  various  offices ;  and,  whether  it  was 
during  the  recess  or  session  of  the  Senate,  the 
President  was  frequently  not  prepared  to  fill 
them  properly  by  appointment  and  commis- 
sions to  terminate  at  the  end  of  its  next  ensu- 
ing session,  or  to  make  a  nomination  to  it  for 
its  advice  and  consent,  from  a  want  of  a  knowl- 
edge of  men,  and  many  other  causes.  To  meet 
this  temporary  exigence  Con^^ess,  in  an  aot 
passed  in  May,  1702,  made  this  provision: 

"That  in  ease  of  the  death,  absence  from  the  scat 
ofGovomment,  or  sickneis  of  tbe  Secretary  ot  State, 
Secretary  of  the  Trearary,  or  of  the  Sccretnry  of  the 
Departmentof  War,  or  of  any  officer  of  either  of  siiid 
Departments  whose  appointment  is  not  in  the  hcftd 
thereof^  whereby  they  oanuot  jicrform  the  duties  of 
their reepeotive offices,  it  shall  be  latTful  for  the  I'rcs- 
Meot  ot  the  United  States,  in  case  he  shall  think  it 
neceesary,  to  aathoriie  any  iwtson  or  persons,  ut  bis 
discretion^to  perform  the  duties  of  the  said  respective 
OlBoea  until  a  guceestor  shall  be  appointed." 

This  law  is  strictly  within  the  power  of  Con- 
gress : 

"  To  make  all  laws  whioh  eball  be  necetaary  and 
proper  for  carryinc  into  ezeoution  the  powers  vested 
by  the  Constitution  in  the  President." 

It  confers  no  new  power  npon  him ;  all  the 
executive  power  of  the  Government  had  been 
vested  in  him  bjrthe  Constitution,  and  this  act 
only  furnished  him  facilities  for  its  proper  and 
convenient  execntion. 

But  this  law  was  essentially  defective;  it 
was  limited  to  the  three  Departments  first  or- 
ganized— State,  Treasury,  and  War — and  to 
vacancies  in  office  occasioned  by  death,  ab- 
sence from  the  seat  of  Government,  or  sick- 
ness. Odier  legislation  was  necessary,  and 
in  February,  1795,  Congress  passed  this  other 
law: 

"  That  in  case  of  vacancy  in  the  offica  of  Secretary 
of  State,  Secretary  of  the  Treasury,  or  of  tho  Secre- 
tary of  the  Department  of  War,  or  of  toy  otteer  of 
either  of  tho  said  Departments  whose  appointment 
is  not  in  the  head  thereof,  whereby  they  cannot  per- 
form the  duties  of  their  respective  olli'  8S,  it  shall  be 
lawful  for  tho  President  of  the  United  Statoa,  in  Case 
ho  shall  think  it  necessary,  to  authorise  arm  permm 
or  persons,  at  his  discretion,  to  peribrm  the  duties 
of  said  respective  oliiccs,  until  a  succeasor  be  ap- 
pointed or  such  vacancy  filled:  FruvidtU,  That  no 
one  vacancy  shall  be  supplied  in  mauoer  aforesaid 
for  a  longer  period  than  six  months." 

It  will  be  observed,  that  this  second  law 
0(  covers  the  whole  ground,  and  more,  occupied 
by  the  first ;  it  applies  to  the  same  three  De- 
partments, none  others  being  then  organized : 
but  it  is  extended  beyond  vacancies  oecasionea 
by  death,  absence  from  the  seat  of  Qovern- 
ment, or  sickness,  and  provides  fi>r  cUl  va- 
eatteiei,  from  whatever  cause*  produced,  and 
limits  the  continuance  of  such  supplies  to  six 
monUis. .... 

But  this  legislation  in  time  became  incom- 
plete, as  it  did  not  provide  for  this  supply  of 
temporary  service  in  the  Navy,  Post  Omce, 
aud  Interior  Departments,  and  the  office  of 
Attorney  General,  when  vacancies  should 
occur  in  them.  But,  nevertheless,  in  consid- 
eration of  the  special  requisition  of  the  Consti- 
tution, that  the  President  should  see  that  the 
laws  be  faithfully  executed,  that  all  the  execu- 
tive power  of  the  Government  was  vested  in 
him,  and  from  the  necessity  of  the  case,  every 
President  from  the  passage  of  the  first  act  of 
17U2  exercised  the  power  of  designating  some  ! 


person  for  the  supply  temsorarily,  when 

cies  occurred,  not  only  in  the  Foreign,  Treasury, 
and  War  Departments,  but  also  in  ail  the  other 
Departments;  and  there  are  many  instances 
of  such  appointments  spreading  over  that 
whole  period.  These  temporary  appointments 
were  not  provided  for  by  the  Constitution,  but 
from  time  to  time  by  the  laws  of  Congress 
which  regulated  them ;  and  they  were  in  truth 
not  appoinimeiUt  to  office,  but  a  designation 
of  persons  to  supply  the  places  and  perform 
the  duties  temporarily  of  offices,  in  which  va- 
cancies occurred,  until  they  could  ^e  filled  by 
regular  appointments ;  and  their  necessity  and 
vadidity  were  questioned  by  no  one. 

But  in  February,  1863,  Montgomery  Blair, 
Postmaster  General,  resigned  his  office  during 
the  session  of  the  Senate,  and  President  Lin- 
coln designated  an  Assistant  Postmaster  Gen- 
eral to  perform  the  duties  ad  iMierim  of  Post- 
master General,  and  afterwards  sent  a  special 
message  to  Congress,  then  in  session,  asking  its 
attention  to  the  fact,  that  the  laws  of  Congress 
in  relation  to  such  appointments,  applied  only 
to  the  Foreign,  Treasury,  and  War  Depart- 
ments, and  recommended  the  passage  of  an 
act  to  extend  them  to  the  other  Departments  of 
the  Government.  Thereupon  Congress  passed 
the  act  oontaining  these  provisions : 

"  That  in  ease  of  the  death,  reaicnatlen,  abseBce 
from  the  seat  of  Government,  or  sicineea  of  the  head 
of  any  executive  Department  of  the  Oovernment,  or 
of  any  officer  of  either  of  said  Departments  whose  ap- 
pointment ia  not  in  the  head  thereof,  whereby  they 
cannot  perform  the  duties  of  their  respective  •IBoee, 
it  shall  be  lawful  for  the  President  of  the  United 
Statea.ln  case  heshallthinkitnooeasary.to  authorize 
the  head  of  any  other  executive  Department,  or  other 
officer  in  either  of  said  Deoartments  whme  appoint- 
ment is  vested  in  the  Presi4eDt,  at  his  discretion,  to 
perform  the  duties  of  thesaid  respective  offices  nntil 
a  auoceasor  be  appointed,  or  antil  suoh  abaenee  or 
inability  by  siokoess  shall  oeaie:  Provided,  That  no 
one  vacancy  ahall  be  supplied  in  manner  aforesaid 
for  a  longer  period  than  six  months. 

"  Sic.  'L  And  be  it  /urtker  tnaded.  That  all  acta  or 
parts  of  acts  inconsistent  with  the  provisions  of  this 
act  are  hereby  repealed." 

I  have  embodied  in  this  opinion  the  wbole 
of  the  three  acts  of  Congress,  authorizing  the 
temporary  supply,  or  ad  trUertm  appointments 
to  the  several  Departments  of  the  Govern- 
ment. The  last  aot  only  has  express  words 
of  repeal,  and  they  are  restricted  to  acts  or 
parts  of  acts  that  are  inconsistent  with  its  pro- 
visions. It  provides  in  general  langnoge  for 
the  supply  of  vacancies  occurring  in  all  the 
Deportments,  and  the  spirit  and  meaning  of 
the  provision  will  also  include  the  office  of  At- 
torney General ;  it,  however,  does  not  apply  to 
all  vacancies  that  may  occur  in  them,  bat  only 
to  such  as  are  caused  by  "  death,  resignation, 
absence  from  the  seat  of  Govemment,.or  sick- 
■ess."  It  makes  no  provision  whatever  for 
vacancies  resulting  from  other  causes,  but,  like 
the  act  of  1792,  is  defective  in  this  respect; 
that  act  having  provided  only  for  vacanqies 
produced  by  death,  absence  from  the  seat  of 
Government,  or  sickness,  and  this  act  making 
provision  but  for  one  additional  class  of  vacan- 
ciaa,  by  death ;  both  omitted  vacancies  by 
removal  and  expiration  of  term  of  office. 

The  chief  purpose  of  the  act  of  1795  was  to 
supply  the  defect  of  the  apt  of  1793,  in  the  class 
of  vacancies,  and  it  was  made  to  extend  to 
vacancies  generally,  all  vacancies  that  might 
occur  from  any  cause ;  but,  like  the  previous 
act,  it  extended  onlyto  the  Departments  of  For- 
ei{[n  AfiJairs,  of  the  Treasury,  and  of  War, 
being  all  the  Departments  then  organised.  If 
this  provision  of  the  act  of  1795,  had  embodied 
words  which  would  have  applied  it  to  suoh 
other  Departments  of  the  Governmentas  might 
thereafter  be  created,  there  would  have  beim 
no  necessity  for  the  actof  1868,  and  ^erenever 
would  have  been  any  thought  of  it.  The  act 
of  1795,  comprehending  vacancies  from  everif 
COUM — expiration  of  tbe  term  of  office,  re- 
moval, or  any  other  possible  cause — and  the 
act  of  1868  providing  only  for  anoh  as  were 
produced  by  death,  resignation,  absenoe  from 
the  seat  of  Government,  and  sickness,  the  act 
of  1795,  so  far  as  it  provides  for  vacancies 
from  expiration  of  official  term  or  removal 
from  office,  is  not  inconsistent  with  the  act  of 


1868,  and  therefore,  to  that  extent,  is  not  re- 
pealed by  it,  and  governs  the  case  of  the  re- 
moval of  Stanton  and  the  letter  of  the  Preai- 
dent  to  General  Thomas  directing  him  to  take 
charge  ad  interim  of  Uie  War  DepartmeoL 
If  there  was  a  vacancy  it  was  produced  by 
presidential  remooai;  and  the  designation  by 
the  President  of  GenenU  Thomas  or  aug  other 
person  for  the  temporary  performance  of  its 
duties  was  authorized  b^  the  law  of  1795,  and 
if  there  was  no  vacwcy  in  the  office  there  eould 
be  and  was  no  appointment  to  or  employ- 
ment of  Thomas  in  it,  as  Stanton  was  never 
out  and  he  never  in  actually ;  and  the  letter 
of  the  President  to  him  being  neither  appoint- 
ment to  or  emfrfoyment  in  the  office,  and  hav- 
ing no  validity  or  effect,  its  simple  delivery  to 
Thomas  constitutes  no  crime  for  punishment 
by  impeachment,  or  trial,  judgment,  and  sen- 
tence in  a  criminal  court.  It  is  the  ofpoint- 
pteitt  or  emphjfment,  not  the  abortive  effort  to 
do  either,  b^  the  President  that  is  the  offense. 

It  is  admitted,  that  if  the  President's  letter 
to  Thomas  bad  been  addressed  to  any  officer 
of  either  of  the  Departments,  or  he  bad  filled 
an  office  in  one  of  them,  it  would  not  have  been 
in  oonfiiot  with  the  act  of  1863,  and  would  have 
been  authorized  by  the  act  of  1795.  As  it  had 
no  effect  to  put  Stanton  out  or  Thomas  in 
office,  and  no  more  results  were  produced  by  it 
than  if  it  had  never  been  written,  can  statesmen, 
Senators,  and  judges  announce  to  the  nation 
and  the  world  that  the  writing  of  thu  letter 
is  a  high  crime  and  misdemeanor,  and  sufficient 
ground  for  the  impeachment  of  the  President  of 
the  United  States? 

There  is  another  constitutional  principle 
which  prevents  the  civil-office- tenure  act  from 
governing  the  case  of  Stanton.  He  was  ap- 
pointed by  President  Lincoln  in  his  first  term, 
and  by  the  language  of  his  commission  was  to 
hold  his  office  daring  the  plewure  of  the  Prea- 
idenU  All  concede  that  the  law,  ooostitntaonal 
ot  statutory  at  that  time,  and  down  to  the 
passage  of  llie  civil-office-tenore  bill,  author- 
ized the  President  to  remove  Stantop  firona 
office  whenever  he  willed  to  do  so. 

But  it  is  eoBtended,  that  this  oet  changed  the 
(ewtre  and  conditions  by  which  Stanton  h«4d 
his  office,  from  an  indefinite  term  and  preei- 
dential  will  to  a  certain  term,  and  the  over- 
ruling of  the  presidential  by  the  senatorial 
will;  that  he  held  his  office  until  the  expiration 
of  one  month  from  the  4th  of  March,  1869, 
when  the  four  years  for  which  Mr.  Lincoln  was 
elected  the  second  time  would  end,  and  Mr. 
Stanton's  term  as  Secretary  of  War  woidd  thus 
continue  until  April  6,  1869,  during  which  pe- 
riod he  could  not  be  removed  by  the  President 
without  the  permissioD  of  the  Senate.  This  ia 
not  the  appointment,  the  ordination  into  the 
office  of  Secretary  of  War  of  Stantoa  as  Pres- 
ident Lincoln  made  it,  but  a  new  and  easen- 
tially  different  one;  and  who  oonfetred  it  upon 
him  ?  Not  the  President,  by  aad  with  the  ad- 
vice aud  consent  of  the  Senate,  but  Congress, 
by  the  form  of  a  legislative  act.  It  is  an  indi- 
rect attempt  by  the  le^^otive  department  of 
the  Government  to  strip  the  exeeative.  depart- 
ment, of  a  material  portion  of  the  povcr  of 
appMntment  to  office,  and  to  invest  one  of  iia 
own  branches  with  it,  and  this  agMnst  the 
presidential  veto.  To  give  Mr.  Stanton,  or 
any  officer  in  office,  the  benefits  of  the  new 
oonditiona  and  tenure  organized  by  the  eiril- 
office-tenure  act,  roquirea  a  new  appointasoit 
to  be  made  by  the  President,  with  the  advice 
and  consent  of  the  Senate,  and  not  by  Con- 
gress in  the  form  of  an  aet  of  legislation.  To 
confer  on  him  these  cumulative  benefits  wonld 
tegnire  a  cumulative  Mpointment  and  com- 
mission, in  the  form  and  by  the  authority  pre- 
scribed by  the  Constitution. 

But  another  ground  of  the  defense  against 
the  articles  based  on  the  removal  of  Mr.  Stan- 
ton is,  that  his  case  does  not,  and  was  not,  in- 
tended to  come  within  the  language  and  oper- 
ation of  the  oivil-office-teoure  act, 

From  the  terms,  provisions,  and  history  of 
the  passage  of  that  act  throngn  the  two  Houses 
of  Congress,  it  is  plain  (hat  that  bodjf  adoptod 
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the  geoaral  purpose  of  requiring  the  concar- 
Mnt  actioa  of  the  Senate  to  enable  the  Preii- 
deot  to  remove  the  officers  designated  in  it ; 
bat  intended  so  far  to  modify  that  purpose  as 
to  allow  to  every  President,  as  his  personal  and 
officia)  prerogative)  to  make  one  selection  of 
all  the  members  of  his  Cabinet.  Mo  one  will 
dengr  that  this  is  ^e  general  rale  established  by 
the  act ;  and  to  give  it  practical  effect  it  pro- 
videa  that  the  term  of  oKc«  of  the  chiefii  orthe 
several  Departments,  shall  end  one  month  after 
the  term  of  the  President  by  whom  they  may 
have  been  appahited.  The  obvioas  iateotion 
was  that  no  President  should  be  bound  to  con- 
tinoe  officers  between  whom  and  himself  sacb 
important  and  confidential  relations  most  ne- 
oessarily  sabsist,  who  had  not  been  chosen  by 
him,  but  that  he  should  have  one  choice  for  eaeb 
office,  and  be  held  to  itniitil  th«  Senate  should 
give  Its  consent  that  he  might  make  anotbeiw 

This  right  ie  accorded  to  nim  not  by  express 
laagaage,  but  by  implication  so  clear  as  to  ad- 
mit of  no  donbt ;  and  he  possesses  it  as  the 
portion  of  his' before  general  power  of  removal, 
of  which  this  act  does  not  attempts  to  deprive 
htu— it  does  not  confer,  or  attempt  to  confer  it 
npon  him,  but  leaves  him  in  possession  of  it. 
The  act  is  f^med  on  the  concession  of  the  then 
existing  power  of  the  Present,  to  remove  the 
officers  for  whose  cases  it  provides ;  and  after 
declaring  a  general  rule  for  them,  excepts  from 
its  operation  the  Cabinet  officers,  and  makes 
for  them  a  special  rule,  which  is  to  continue  to 
operate  in  relation  to  each  one  for  one  month 
aner  the  expiration  of  the  term  of  the  Presi- 
dent by  whom  he  was  appointed ;  and  then 
leaves  him  subject  to  the  President's  sole  and 
vnqualified  power  of  removal  aa  it  existed  be- 
fore the  act.  The  President  may  then  permit 
him  to  remain  in  office,  or  may  remove  him  at 
his  pleasure,  whether  the  Senate  is  in  session 
or  not.  After  removing  him  the  President  ma^ 
designate  anif  psrson  to  perform  the  duties  of 
the  office  ad  interim  for  six  months,  by  which 
time  he  must  make  a  nomination  to  the  Senate 
for  its  advice  and  consent. 

The  general  and  unrestricted  power  to  re- 
move from  office  had  been  exercised,  without 
question,  by  every  President  of  the  United 
states  op  to  the  date  of  the  civil-office-tenure 
act,  including  Tyler,  Fillmore,  and  Johnson, 
Vice  Presidents,  on  whom  the  Constitution  had 
devolved  the  office  of  President. 

The  first  section  of  the  oivil-office-tenare  act 
embodies  all  of  it  that  bears  npon  the  question, 
whether  the  case  of  Mr.  Stanton  is  oompre- 
beuded  by  it.  By  this  law  each  Cabinet  officer 
holds  his  place  for  one  month  after  the  expira- 
tion "  of  the  term  of  the  President  by  whom 
he  was  appointed ;"  it  is,  therefore,  necessary 
to  know  what  is  meant  by  the  words,  ' '  the  term 
of  the  President." 

Section  one,  article  two,  of  the  ConstitatioB, 
is  in  these  words : 

"The  ezMuUve  power  absll  be  vested  ia  a  Preii- 
dent  of  the  United  Statea  of  America.  He  eball  bold 
bis  office  darinK  the  term  of  four  years,  and,  tocether 
with  the  Vice  President,  chosen  for  the  same  time, 
h»  eleoted  as  follow*." 

All  authorities  say  that  "term  is  the  time 
for  which  anything  lasts."  In  our  Govern- 
ment no  office  lasts  after  the  death  of  the 
t«rmor,  or  passes  to  heirs,  devisees,  or  exeea- 
tors,  but  reverts  immediately  to  the  State. 
The  tenure  of  some  offices  is  for  life,  others 
for  a  definite  number  of  years,  and  some  dur- 
ing the  pleasure  of  the  appointing  power ;  but 
the  term  of  all  ends  also  inexorably  npon  the 
death  of  the  incumbent.  The  term  of  the  many 
marshals  and  other  officers,  who  are  appointed 
for  four  years  could,  witb  as  much  reason  and 
truth,  be  said  to  continue  to  the  end  of  that 
lime,  though  the  incumbents  died  before  its 
lapse,  as  it  can  be  said  that  the  term  of  a 
President,  who  died  early  in  the  four  years  for 
which  be  ««s  elected,  runs  on  until  the  expi- 
ration of  the  four  years.  When  a  man  in  office 
dies  that  closes  bis  term ;  and  so  soon  as 
another  is  appointed  to  it  his  term  commences. 

Mr.  Lincoln  was  elected  President  and  Mr. 
Hamlin  Vice  President  for  a  common  term  of 
four  years,  coi..  Jiencing  on  the  4th  of  March, 


1881,  and  as  both  survived  it  die  term  of  each 
ended  by  lapse  of  time,  March  8,  1865.  The 
second  term  of  Mr.  Lincoln  for  four  years,  and 
Mr.  Johnson's  term  for  the  same  time,  began 
the  4th  of  March,  1866,  and  both  ended  April 
following;  Mr.  Lincoln's  by  his  death,  and  Mr. 
Johnson's  by  the  office  of  President  being 
devolved  on  him,  and  he  thereby  ceasing  to  be 
Vice  President  under  this  provision  of  the 
Constitution: 

"In  case  of  the  removal  of  the  President  from 
office,  or  of  hia  death,  rcsi^ation,  or  inability  todis- 
cbarse  the  powen  and  datiee  of  the  said  omce,  the 
same  shall  devolve  on  the  Vice  Presideat." 

Mr.  Johnson  become  President  by  having 
been  elected  Vice  President,  and  by  the  oper- 
ation of  the  Constitution,  upon  the  death  of 
the  President,  Mr.  Lincoln.  He  is  as  much 
the  President  as  if  he  had  been  eleoted  to  that 
office  instead  of  to  the  Vice  Presidency.  '  His 
presidential  term  commenced  when  be  was 
inaugurated  into  the  office,  and  is  to  continue 
to  last  for  the  residue  of  the  term  for  which 
Mr.  Lincoln  was  elected  President  and  he  Vice 
President.  His  presidential  term,  though  not 
so  long,  is  as  definite  as  Mr.  Lincoln's  was; 
both  by  the  ConsUtntion  were  to  continue  until 
the  4th  of  March,  1869,  and  both,  by  the  same 
law,  were  subject  to  be  determined  before  that 
time  by  their  "removal  from  office,  death,  res- 
ignation, or  inability  to  discharge  the  powers 
and  duties  of  the  office."  The  Presidency, 
while  Mr.  Johnson  has  been  filling  it  and  per- 
forming its  dnties  under  the  Constitution,  is  as 
much  ms  office, as  it  was  Mr.  Lincoln's  when 
he  held  the  same  relation  to  it;  and  the  prop- 
osition that  this  time  of  Mr.  Johnson  in  the 
office  is  not  his  term  but  a  continuation  of 
Mr.  LineoMs  term,  is  not  sustained  by  the 
CoBStitntion,  fact,  or  reason. 

But  if  it  were  a  continuation  of  Mr.  Lin- 
coln's term,  it  would  be  of  his  second,  not  his 
first  term,  which  the  Constitution  inexorably 
closed  on  the  8d  March,  1866;  and  he  having 
been  reelected  his  second  term  commenced 
t^e  next  day.  If  Mr.  Johnson  be  serving  out 
Mr.  Lincoln's  term,  it  is  not  his  flnt  one,  fbr 
that  is  "with  the  years  before  the  flood,"  bnt- 
his  second  term ;  and  Mr.  Johnson  would  be 
invested  with  every  right  and  power  in  it  to 
which  Mr.  Lincoln  would  be  entitled;  and 
among  them  would  be  the  power  and  the  right 
to  remove  Mr.  Stanton  from  the  office  of  Sec- 
retary of  War.  This  act  provides,  that  the 
chief  officer  of  the  seven  principal  Depatrt- 
ments  of  the  Oovemment,  shall  respectively 
hold  their  offices  according  to  the  tenure  es- 
tablished by  it,  for  and  during  t?ie  term  of  the 
President  by  whom  they  may  have  been  ap- 
pointed. This  is  a  permanent  and  uniform  law, 
and  the  measure  established  by  it  being  the 
term  of  the  President  by  whom  the  officer  was 
appointed,  and  one  month  thereafter,  and 
Mr.  Stanton  having  been  appointed  Secretary 
of  War  by  Mr.  Lincoln  during  hia  first  term 
in  January,  1862,  and  that  term  having  expired 
with  the  Sd  of  March,  1866,  if  Mr.  Lincoln 
had  lived  until  the  passage  of  this  act,  under 
it  he  would  have  had  the  power  to  remove  Mr. 
Stanton,  and  any  other  of  his  CaUnet  officers 
whom  he  bad  not  i^jpointed  in  his  aecond  term, 
and  this  right  paased  to  President  Johnaon. 

There  are  several  purposes  apparent  on  the 
face  of  the  civil-office-tenure  bill:  1.  "That  sdl 
officers  appointed  by  and  with  the  advice  and 
cmsent  of  the  Senate  ahould  hold  their  plaeea 
until  it  shonld  approve  their  removal.  2.  That 
the  Cabinet  officers  of  the  President  should  be 
so  far  exceptional  to  this  rule,  that  all  Preai- 
dents  should  have  the  privilege  and  the  power 
to  make  one  selection  for  each  of  those  offices. 
8.  That,  having  made  a  choice,  he  shall  be 
held  to  it  until  the  Senate  shall  have  given 
him  its  consent  to  make  another  choice.  This 
arrangement  in  relation  to  the  Presideat  and 
his  Cabinet  was,  doubtless,  maide  npon  some 
reasons ;  and  all  concede  that  it  applies  to  every 
President  chosen  by  the  Electoral  College ;  and 
what  reasons  are  there  that  make  it  necessary 
and  proper  for  the  administration  of  a  Presi- 
dent so  elected  that  do  not  apply  with  equal 


-fbrce  to  one  upon  whom  the  Constitntion  has 
devolved  the  office  on  the  death  of  a  President 
with  whom  he  was  elected  to  the  Vice  Presi- 
dency? The  plain  letter  and  meaning  of  the 
Constitution  and  thk  act  of  Congress,  assure 
this  right  to  President  Johnson,  and  it  cannot 
be  wrested  from  him  without  doing  violence  to 
both  Constitution  and  law.  If  hehad  given  in 
hia  odfaeaion,  and  plainly  and  palpably  exercised 
this  power  for  the  benefit  of  the  party  which 
passed  the  law,  by  removing  one  of  his  Secre- 
taries who  is  opposed  to  that  party,  and  had, 
nominated  to  the  place  one  of  their  faithful  and 
trusted  men,  would  his  right  to  make  the  re- 
moval have  been  qnestioned? 

After  the  best  inquiry  of  which  I  am  capa- 
ble, I  think  these  poaitiona  to  be  true  beyond 
reasonable  doubt: 

1.  That  the  President,  by  the  well-settled 
principle  of  the  Constitution,  possesses,  as  one 
of  his  executive  powers,  the  sole  and  exclusive 
power  of  removing  alt  officers,  as  well  when  the 
Senate  is  in  session  as  when  it  is  not. 

2.  That  the  provision  of  the  civil-office-tennre 
act,  which  requires  the  President  to  report  to 
the  Senate  his  removal  of  certain  officers,  and 
its  advice  and  concnrrence  to  make  the  re- 
moval complete  and  effective,  is  in  derogation 
of  that  constitutional  power  of  the  President, 
and  is,  therefore,  unconstitntional  and  void. 

8.  'I'faat  the  case  of  the  removal  of  Stanton 
does  not  come  within  the  provision,  spirit,  and 
meaning  of  the  civil-office- tenure  act. 

4.  That  President  Johnson  had  the  power 
and  the  right  to  remove  Stanton  as  Secretary 
of  War;  and  having  removed  him,  and  thereby 
caused  a  vacancy,  he  had  the  power,  under  the 
act  of  1796,  and  it  was  his  duty  to  snpply  that 
vacancy  temporarily ;  and  his  designation  of 
General  Thomas  to  take  charge  of  the  office 
ad  interim  was  a  proper  exercise  of  power. 
Consequently  neither  the  removal  of  Stanton, 
nor  the  ad  interim  appointment  of  Thomas  by 
President  Johnson,  was  an  impeachable  offense, 
but  a  legitimate  exercise  of  power. 

There  is  then  left  for  my  examination,  only 
those  articles  of  impeachment  which  embrace 
the  matter  of  the  conspiracies  with  General 
Thomas  charged  against  the  President.  There 
is  but  one  law  of  Congress  against  conspira- 
cies, which  was  paased  in  1861,  and  ia  in  these 
words: 

"  That  if  two  or  more  persons  within  any  State  or 
Territory  of  the  United  States  shall  eonsi)iro  to- 
gettier  to  overthrow  or  to  put  down  or  to  destroy  by 
force  thcGovermocnt  of  ttioUnited  States, or  tolovy 
war  against  the  United  States,  or  to  opposo  by  forco 
the  authority  of  the  Government  of  tho  United  States, 
or  by  force  to  prevent,  hinder,  ur  delay  the  execu- 
tion of  any  law  of  the  United  Statea,  or  by  forco  to 
seize,  take,  or  possess  any  property  of  tlio  United 
States  against  the  will  or  contrary  to  the  aulliorily 
of  the  United  States,  or  by  force  or  intimidation  or 
threats  to  prevent  any  pei-son  fromaccepting  or  hold- 
ini^  any  office  or  trust  or  place  of  confidence  under 
the  United  States;  each  and  every  person  so  offend- 
ing shall  be  guilty  of  a  high  crime,  and  upon  con- 
viction thereof  in  any  district  or  circuit  court  of  tho 
United  States  having  jurisdiction  thereof,  or  district 
or  supreme  court  of  any  Territory  of  the  United 
States  having  jurisdiction  thereof,  shall  be  punished 
by  a  fine  not  less  than  $jOO  and  not  more  than  $-5,1)00, 
or  by  imprisonment,  with  or  without  hard  labor,  as 
the  court  shall  determine,  for  a  period  not  less  than 
six  months  nor  greater  than  six  years,  or  by  both 
such  line  and  imprisonment." 

This  waa  a  war  measure  passed  at  the  be- 
giuiuBg  of  the  rebellion,  and  was  directed 
against  rebels  aod  traitors,  and  their  abettors 
at  that  time  and  in  the  future.  It  was  never 
intended,  and  is  a  perversion  of  that  law  to  at- 
tempt to  apply  it  to  the  case  of  a  removal  by 
the  I'resideBt  of  an  officer  of  the  Government, 
and  hia  direotion  to  the  person  whom  he  had 
designated  to  supply  temporarily  the  vacancy  to 
take  possession  of  the  office,  oad  his  applica- 
tion to  the  person  repioved  to  turn  over  to  him 
the  books,  property,  ka.,  appertaining  to  the 
office. 

All  the  offenses  enacted  by  that  law  re- 
quire, as  au  essential  constituent  of  them,  that 
toe  persons  oomraitting  them  shall  conspire 
together  to  do  the  several  acts  which  art  made 
criminal  with  force  or  intimidation  or  threats; 
and  in  the  absence  of  that  purpose  there  is  no 
crime.  The  charges  againatthe  Pteaident  are, 
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iQ  the  fourth  article,  that  he  did  unlswfally  con- 
spire with  one  Lorenzo  Tboowa,  and  witkoth<yr 
persoDB  to  the  House  of  BepresentatiTes  ub- 
kl>own,  with  intent,  by  intimidation  and  threats, 
unlawfully  to  hinder  and  prorent  Edwin  M. 
Stanton,  Secretarv  of  Wat,  from  holding  said 
office;  in  the  fifth  artiele,  that  he  did  unlaw- 
fully conspire  with  one  Lorenao  Thomas,  and 
with  other  person*  to  the  Henae  of  Bepresent- 
atires  nnksown,  to  prevent  and  hinder  the 
execution  of  an  act  entitled  "An  act  regnlatiBC 
the  tenure  of  certain  erril  offices;"  in  the  sixth 
article,  that  he  did  nnlawfolly  conspire  with  one 
Lorenzo  Thomas  by  force  to  seisse,  take,  and 
possess  the  property  of  die  United  States  in 
the  Department  of  War ;  in  the  seventh  arti- 
cle, that  he  did  unlawituiy  conspire  with  oae 
Lorenzo  Thomas  with  iatentunlawfuUytoseue, 
take,  and  possess  the  property  of  the  United 
States  in  the  Department  of  War. 

As  to  the  fifu  and  seventh  articles,  they 
charge  no  intent  or  purpose  on  the  part  of  the 
President  of  doing  the  things  therein  specified 
with  force,  intimidation,  or  threats;,  which 
being  of  the  essence  of  said  ofienees  and  omit- 
ted, no  offenses  are  charged ;  and  as  to  those 
articles,  and  also  the  fourUi  and  sixth,  there  is 
no  evidence  that  the  President  entered  into 
any  conspiracy  with  General  Thomv,  or  any 
persons,  to  do  the  things  set  forth  in  said 
articles;  or  that  be  intended,  advised,  or  sanc- 
tioned the  use  of  any  force,  intimidation,  or 
threats  in  doia^tbem.  The  whole  case  against 
the  President  m  connection  with  die  matters 
charged  in  those  four  articles  is,  that  be  wrote 
a  letter  of  the  usual  tenor  to  Ur.  Stanton,  re- 
moving bim  from  the  office  of  Secretary  of 
War,  and  a  letter  to  General  Thomas,  notify- 
ing hio)  of  his  designation  to  sapply  the  vacancy 
t^porarily,  and  directing  him  to.  take  charge 
of  the  office  and  enter  upon  its  duties ;  all  of 
which,  by  the  ConsUtntion  and  laws,  he  had 
the  power  and  the  right  to  do.  There  is  no 
evidence  that  he  intended,  advised,  or  sanc- 
tioned the  use  of  any  force,  intimidation,  gr 
threats  in  connection  vrith  these  transactions. 
There  is  nothing  in  the  case  to  snatain  the 
fourth,  fiiUi,  sixth,  and  seventh  articles,  and 
with  the  others  they  all  fall  together. 

Upon  tiie  grounds  I  have  stated  I  reach  the 
eonclnsion,  uiat  the  deiSmse  of  the  President 
is  full  and  complete;  but  there  are  other  grave 
and  weighty  reasons  why  this  court  shonld  not 
proceed  to  bis  conviction,  that  I  will  now  pro- 
ceed to  consider. 

The  Senate  is  sitting  as  a  conrt  of  impeach- 
ment, to  try  articles  preferred  by  the  House  of 
Bepresentatives  against  tke  President  of  the 
United  States.  Eiach  member  has  taken  a 
special  oath  prescribed  by  the  Constitulion, 
and  in  these  words : 


"  I  salomnlj  swear  that  in  all  things  appertninhig 
to  the  trinl  of  thoimpeaohment  of  Andrew,  Jol^ 


>hnson. 


Protidcnt'of  the  United  States,  now  pending,!  will 
do  impartial  jastlco  accordini  to  too  ConatitutiOD 
and  tbo  law :  so  help  mo  Qod. 

None  of  his  acts  can  be  oonadered  bat 
those  which  are  set  forth  against  him  in  the 
articles  as  offenses,  and  he  can  be  convicted 
only  upon  such  as  are  defined  and  declared  by 
the  faiws  of  the  United  States  to  be  high 
crimes  or  misdemeanors,  and  which  are  in 
their  natnre  and  essence  offenses  of  that  char- 
acter. This  conrt  is  bound  to  try  theee  arti- 
cles of  impeachment  by  the  snme  laws  and 
roles  of  evidence,  substantially,  which  wonld 
govern  an  ordinary  criminal  conrt  on  the  trihl 
of  indictments  against  Andrew  Johnson  for 
the  same  ofl^ses — except  in.  tiie  matter  of 
judgment  gainst  him,  which  here  wonM  be 
more  grievous. 

_  I  will  qnote  from  Blaekstone's  Commenta- 
ries a  fundamental  princi]^,  wiieh  is  found 
in  all  works  on  erimmalhiw,  is  recognised  in 
every  criminal  conrt  in  America,  and  which 
shonld  gnide  and  oontrol  tUa  court  in  the  pend- 
ing trial: 

"Ana  H  Tioions  wUl  wMhoatavlaloss«etis  noeivil 
oriweHeh  on  the  other  baad,  an  onwarraatable  act 

mtuoat  a  vicious  will  is  no  orime  at  all.  So  that 
to  constitute  n  crime  agaiiut  human  laws  there  must 
bo  first  a  vicious  will,  and  secondlj'.  an  onlawfal  act 
oiinMqaont  itpoa  saoh  vieioua  will." 


This  principle,  that  to  the  unlawful  a«t  there 
must  attach  a  criminal  intent  or  purpose,  which 
prompted  the  commission  of  the  act,  is  the 
guiding  light  of  all  courts :  a  person  doing  the 
not  charged  to  be  a  crime,  in  its  absence^  might 
be  guilty,  but  it  would  be  without  criminality. 
The  law  generally  infi^s  the  criminal  intent 
from  the  unlawful  act,  but  it  always  permits 
the  accused  party  to  show  by  proof  the  absenee 
of  the  criminal  intent,  which  is  generally  an 
easier  task  in  relation  to  offenses  merely  mala 
prohibita,  than  in  those  which  are  also  ni«ia 
se.  All  the  offenses  charged  against  the  Pres- 
ident are  merely  and  strietly  mala  prohibita. 

If  the  eivil-oftioe-tennre  bill  en  it«  face  is  so 
ambignous  and  uncertain  as  not  to  inform  an 
offioar  of  Government  possessed  of  a  good 
common  understanding,  with  reasonable  cer- 
tainty, whether  or  not  it  did  comprehend  the 
case  of  Mr.  Stanton,  and  forbid  his  removal 
from  office  by  the  rresideat,  that  net  being 
new  and  never  having  received  a  judicial  «on- 
Btrtiotion ;  and  Andbcew  Johnson  was  under 
trial  on  indictment  in  an  otdinoiy  criminal 
court  for  the  violation  of  that  act,  in  the  re- 
moval of  Mr.  Stanton,  the  eonrt  on  motiMi 
would  instruct  the  jury  to  aoqnit. 

If  the  question  whether  that  aot  doqs  not 
trench  on  a  great  oonsUtntional  power  of  the 
President,  and  is  not  therefore  void,  be  one  of 
donbt  and  difficulty,  and  President  Johnson 
desired  to  have  that  question  solved  correctly; 
and  to  that  end  consulted  the  Attorney  Gen- 
eral and  all  the  other  members  of  his  Cabinet, 
and  their  opinion  was  uoanimous  that  it  was 
unconstitutional ;  and  he  was  counseled  by 
them  alt,  including  Mr.  Stanton,  to  veto  the 
act  upan  that  ground,  and  oue  of  his  purposes 
in  removing  Mr.  Stantou  was  to  make  a  case 
for  the  Supreme  Court,  in  which  iu  oOnstita- 
tionality  should  be  decided,  universal  r^son 
and  justice  would  pronounce,  that  in  writing 
his  letter  to  Mr.  Stanton  dismissing  him  from 
office,  the  President  had  no  criminal  intent, 
and  did  not  commit  an  impeachable  offense. 

The  evidence  on  this  point  which  the  prose- 
cution pMsented,  and  which  waaadmitted  with- 
out objection,  would  probably  be  sufficient  with 
most  minds  to  exculpate  the  President  from -all 
eriminal  intent;  but  the  moat  satisfactory  proof 
that  could  have  been  made  upon  it,  and  whioh 
was  clearly  competent,  was  the  evidence  of  the 
members  of  the  Cabinet,  which  a  mi^erit^  of 
this  court  ruled  it  would  not  hear.  A  criminal 
oourt  would  not  have  excluded  this  evidence, 
or,  if  having  done  so  inadvertently,  on  con- 
viction by  the  jury,  it  would  of  its  own  motion 
award  a  new  trial.  In  the  lace  of  so  grave  an 
■error  c^muiitted  by  this  court,  and  affecting  so 
materially  the  deteuse  of  the  respondent,  it 
would.be  a  great  wrong  to  him  and  the  country 
to  proceed.tu  his  coaviotion. 

The  powers  of  Qur  Government  we  ooce- 
fuUy  ami  wisely  divided  out  among  the  three 
d^iarti^eats,  and  the  lines  of  separation  are  in 
some  cases  ao  indistinct  that  it  is  difficult  to 
avoid  overstepping  them.  A  just  and  patriotic 
President  .would  not  willfully  infringe  the  con- 
stitutional pewea  and  rights  of  Congrees ;  nor 
would  tha'i  body,  if  eompoeed  of  such  men, 
make  any  intentional  aggression  upon  those 
confidjid,  U>  the  Pxesident.  1  have  observed  no 
BWch  dtapvsitioii  on  the  part  of  the  present  ex- 
ecutive head ;  and  the  question  between  him 
and  Col^ress  gro.wing  out  of  the  civil-offioe- 
teuuf  e  bill,  he  desired  to  have  subinitted  to  and 
-decided  by  the  Supreme  Court,  as  has  been 
Wlislactorily  proved  in  this  case...  He  took 
legal  advice,  and  was  informed  that  under  ex- 
isting laws  be  could  not  have  any  proceeding 
instituted  to  determine  it,  which  could  be  taken 
to  the  Supreme  Court  and  be  tried  by  it  until 
about  the  lime  or  after  the  expiration  of  bis 

Csideutial  term.  He  had  no  remedy  by  which 
eould  test  the  questiou  in  a  reasonable  time. 
Congress  and  the  Prasidentbeth  should  have 
dc»ired  and  have  sought  the  settlement  of 
this,  and  all  other  questions  of  controverted 
power  between  them,  by  the  judgment  of  that 
tribunal  which  the  Constitution  had  designed 
for  that,  purpose.    In  a  few  houre  of  any  df^, 


Congvess  could  have  framed  and  pMsed.a  l«v 
.ijhiMi  would  have  enabled  the  Supreme  Cowet 
snnunarily  to  have  got  pofsession  of  mid  to 
deeide  promptly  this,  and  all  other  qnestioaa 
between  it  and  the  President ;  aad  suoh  settle 
meat  of  the  disputed  boundaries  of  their  ra> 
spective  powers,  would  have,  been  accepted  bgr 
the  [people  generally,  and  as  to  tboee  qoea' 
tions  WjMild  have  given  repose  to  the  coontiy. 
But  instead  of  suoh  wise  a«d  peaeefol  IctgieU- 
tion,  CongreBswaa  exhausting  all  its  lAgeoaitf 
and  all  it*  resources  tp  make  its  a^reasiftCM 
upon  the  £rxecn(ive  Deparbneuta  siMcaaa&l 
and  complete  ;  and  so  to  ocgouisie,  fettm,  and 
iatimidate  the  Supreme  Court,  as  to  pravant 
it  from  interfering  to  perform  its  great  office 
of  setUiagandKitteUionafa^  the  CwMtiiatioa, 
law,  and  reaaon, 

Bnt  Mr.  Staston  ened  out  a  criminal  warrant 
ngainat  General  '^'b«iiias  to  protcAt  himaetf 
against  intrnwon  into  the  W<ar.  Offioe ;  and  mhen 
tbe  Presldant  heard  of  tbia  ptocneding  Ik*  '«K- 
pieseed  bis  gratifioation,  knowing  that  ike 
question  of  t£e  wUdity  of  his  removal  of  Mr. 
otaston  wonld  come  up  on  the  heeciog  of  a 
writ  of  Mtbem  oorjnM  toat  might  be  soedont 
h^  General  ThenMS.  The  latter  ezeoated  bond 
with  Mmty  to  i^ipear  before  Judge  Cartter  to 
answer  the  complaint  of  Stanton,  and  at  the 
appointed  tine  appeared  before  t^e  J«<^ 
with  his  mraty,  who  wrrendered  hioi  to  toe 
cowi.  It  was  tiie' plain  duty  of  Judge  Cwtter 
to  have  ofderod  ^Mieral  TItomas  into  the  cw- 
tody  of  the  mar^al,  or  to  prison ;  but  he  did 
neither,  beoanae  either  wonUi  luwe  boon  a  re- 
stcaint  of  his  liberty  and  have  made  a  gronad 
for  suing  oat  a  writ  of  iabta*  tonms  for  a 
jadteial  inquiry  into  the  causa  of  tun  deten- 
tion. Tfare  case,  unmediately  aAer  hearing  bf 
the  judge  before  whom  the  writ  might  be  re- 
tnriMd,  could  be  taken  to  the  Snpr«ne  Coait, 
beard  at  one,  and  the  qfuestions  of  right  be- 
tween Stanton  and  Thomas  to  the  War  Office 
and  the  oonstitutionality  of  the  civil-office- 
tenure  bill,  wonld  be  before  the  oonrt  for  ita 
decision. 

.  This  was  the  purpose  of  Thotatas,  and  by  thin 
time  it  had  become  iwparent ;  and  the  upuftur- 
tial  and  p<Uriotie  juagfi  determined  to  de&tat 
it  by  the  disregard  of  his  own  official  4a^ ; 
and  he  refused  to  older  Thomas  into  «nsto«fy, 
and  conseqasntlytbsce  ceased  to  be  anygronaa 
for  Thomas  to  sue  oats  writ  oihabat*  eorpm. 
Here  a  oorropt  judge  revealed  himself,  and 
afibidad  to  the  Uonse  of  Representativea  an 
omwrtunity  to  impeadi  him  for  eerrnption  in 
office,  palpable  and  flagitions.  Bat  it  wan 
their  ball  that  had  gored  the  ox. 

The  purpose  and  desire  of  the  Ptendent,  to 
have  the  qii«sti*B  of  the  constitationaJifyoftke 
civil-rights  bill  decided  by  the  Snpseae  Coiut 
is  manifest ;  that  it,  and  all  other  qnestioaa  fao- 
tween  them  have  not  been  submittod  to  that 
test  is  due  to  the  default  of  Congieas. 

But  the  exclusion  of  important  evidence  by 
this  court  involves  another  and  very  grave 
error.  The  Constitution  says  of  impeachment, 
"  No  person  shall  be  convicted  without  the  con- 
earreaceof  twolhirdsofthe  membwspresenL" 
C«m>ioled  does  not  moan  «iMp^  oendamnM, 
for  a  man  may  be  eoademned  of  a  crime  widi- 
out  or  against  evidence;  but  cofuricied  maaos 
proved  Muideienniiud  to  be  guiUi/.  Tberemay 
be  conde»)uitiou,  but  cannot  beoenMe<ton  witli- 
oai  pro^.  One  of  the  necessary  elements  <rf' 
ca»pte<*o«t  is  evidence,  and  it  might  be  isipoa- 
sible  ou  all  the  evidence  of  the  defeoae  in  a 
cane,  and  yet  practicable  and  assy  upon  tbo 
residtte  after  excluding  a  material  pwt  of  it. 
The  exolnsion  of  mstenal  evidence  is  mpartot 
eanoiatim,  and  may  l>e«NMaM<Mi%  and  jimeM- 
eaUif  tkt  contticHoth 

But  eonviotion  is  a  totidity,  can  exist  only 
tn  soUdo,  and  in  all  its  parts  and  proceeaes, 
and  as  a  whole,  it  requires  two  thirds  of  the 
Senators  present.  To  demand  two  thirda  to 
eomout,  and  to  permit  a  roigorit^  to  cxdode 
ai|  or  a  material  part  of  the  evidenoe  whiah 
might  produce  conviction,  would  not  only  be 
a  hollow  mockery,  but  an  absurdity  and  con- 
tradfetbwi.    The  constitnlional  mle,  wiuoh  re- 
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qniras  two  thirds  to  convict,  br  oeeesaar;  im- 
plicution,  makes  the  same  Dumber  DecesBarf  to 
rule  out  the  defendant's  evidence,  in  whole  or 
part,  and  so  produce  conviction.  If  this  conrt, 
by  a  majority  of  its  members^  had  ezcladea 
tbe  whole  of  the  defendant's  evidvnoe,  it  would 
have  shoeked  the  eoantry,  and  there-  wottM 
have  been  a  Federal  exclamation,  Uiat  a  rate 
of  pnctiee  which  woald  enable  a  bare  mtgor- 
ity  mdiieed^  to  efifeat  what  a  great  coastito* 
tional  priiteiple  leqaired  two  thirds  to  do,  to 
convict  in  all  cases  of  impeachment,  was  both 
misobievoQS  and  QBsonnd.  This  conrt  shosid 
correct  this  ervotieoas  rtiling  of  as  iiBportast 
constitational  principle  by  its  judgaoentm&ivor 
of  the  President 

There  are  still  otjhier  cogent  considerations 
against  the  impeachment  of  the  President,  one 
ia  the  most  wwig^ly  ef  which  I  made  at  the 
opening  -of  the  ^al,  aad  will  here  restate. 
This  court  is  not  coiutitated  accoidiM  to  tiM 
leqoirements  of  the  Coastitntion,  a&<^  th«re> 
fore,  is  incompetent  to  trv  the  case  before  ib 
Tne  Coastitatron  provides  tkat— 
"Ike  Senate  of  the  United  States  shaU  be  oom. 
Bosed  of  two  Senatixrs  from  each  State,  oboMn  by  the 
Legislature  tborcof  for  six  years ;  and  each  Senator 
ghall  have  one  vote."  *  •  •  »  "No 
State,  without  its  oonsent,  shall  bo  deprived  of  its 
eoual  aomrace  in  the  Senate."  •  •  •  • 
"Xhe  Senate  (hoU  have  the  sole  power  to  try  all  im- 
peaonmeDts,"  Slc. 

Every  State  has  an  eqnal  right  to  have  two 
members  of  the  Senate,  and  to  choose  them 
by  her  Legislature,  and  to  organize  her  gov- 
ernment and  elect  that  Leeislatare  by  her  own 
people,  with  whom  rests  her  political  power, 
without  any  dictation  or  interi'erence  by  Con- 
gress. When  a  State  has  chosen  faer  Senators, 
and  they  apply  at  the  bar  of  the  Senate  for 
admission  as  members,  it  is  the  right  of  the 
State  and  of  her  Senators-elect,  if  they  have 
tbe  qnalificiitions  required  by  the  Constitution, 
to  be  admitted,  and  this  body  cannot,  without 
violating  it,  keep  them  out.  The  Senate  has 
the  right  to  reject  an  applicant  who  does  not 
present  himself  with  (qualifications,  election, 
and  return  in  conformity  to  the  Constitntioii, 
but  every  one  who  comes  so  arrayed  is  entitled 
to  admission. 

Iti  time  of  peace,  when  there  is  no  rebellion 
or  insurrection  in  a  State  against  the  United 
States,  a  majority  or  any  number  of  the  Senate 
or  of  the  two  Houses  of  Copgress  have  no 
right  or  power  to  deny  to  such  or  any  State 
representation  in  them ;  and  its  exercise  is 
destructive  of  th^  Constitution,  and  overthrows 
the  Government  which  it  created.  Snob  a  power 
would  at  all  times  enable  a  fticti6n,  that  hap- 
pened to  hold  a  majority  in  the  two  Houses  to 
mutilate  them  at  will,  and  control  the  whole 
Government  by  excluding  the  Senators  and 
Representatives  from  as  many  States  as  might 
be  needful  for  their  purposes.  All  this  has 
been  inaugurated  and  is-in  coarse  of  soccessfiri 
enactment  by  the  dominant  party. 

Wben  the  rebellion  was  crushed  oat  md 
tbose  engaged  in  it  made  their  subnissioa,  the 
ConsHtution,  by  its  own  force,  reinstated  the 
Slates  involved  in  it  de  jure  to  their  previous 
position  in  the  Union,  with  all  the  rights  and 
daties  of  the  other  States.  Tbey  conformed 
tbeir  constitutions  and  govertMoents,  so  far  as 
tfaey  bad  been  estranged  by  saMssion  and 
rebellion,  to  (he  Constitstion  and  Government 
of  the  United  States,  and  elected  their  Senators 
and  Representatives. 

Congress  by  many  of  its  laws,  the  Sxeentive 
by  multitudinous  appointments  and  other  nets, 
and  the  Supreme  Court  by  hearing  all  eases 
coming  np  from  them  and  allotting  its  mem- 
bers to  bold  circnit  courts  in  them,  recognized 
them  as  States ;  bat  still  the  Senate  and  House 
persisted  in  keeping  out  their  Senators  and 
nepresentattves.  At  length  Tennessee  ex- 
tended the  right  of  snflirage  to  her  negro  popo- 
lation,  and  disfranchised  a  ku^  portion  of  Ber 
white  men  that  had  been  implicated  in  the 
rebellion,  and  forthwith  the  majority  in  tiie 
two  Houses  admitted  her  Senators  and  Repre- 
sentatives ;  but  the  other  soulherii  States  eon- 
tiiioed  to  be  contumacious  on  the  vital,  radical 
party  qoestion  of  negro  mffrage,  and  therefon  I 


were  cootisued  to  be  denied  their  great  con> 
stitutional  right  of  representation  in  the  two 
Houses  of  Congress.  It  was  thus  demonstrated, 
that  the  cause  of  denying  to  the  soothem  States 
representation  in  Congress,  in  violation  of  the 
Constitution,  was  their  not  having  conferred 
t^  right  to  vote  on  their  negro  population, 
and  that  tfaey  were  to  continue  oarepresented 
until  they  sarrendered  that  point,  or  until 
means  could  be  devised  to  fasten  it  npoo 
them.  A  Senate  from  which  almost  one  third 
of  its  membeiB  is  ezcludad,  and  who,  if  pres- 
ent,  wonld  probably  diflfer  from  the  nHyoidty 
of  those  herein  their  judgment  of  this  import- 
ant ease,  cannot  form  a  conatitalional  court 
of  impeachment  for  its  trial. 

The  impeachment  of  the  President  of  the 
United  States  is  the  arraignment  of  the  execu- 
tive department  of  the  Government  by  one 
branch  of  the  legislative  department  and  its 
trial  by  the  other.  The  incongruity  of  such  a 
responsibility  and  consequent  danger  of  the 
nltimate  subordination  of  the  executive  to  the 
legislative  department  excited  the  gravest  ap- 
prehensions of  that  wisest  political  sage,  Mr. 
Madison,  wben  the  Constitntion  vras  being 
framed.  Short  of  the  sword,  it  is  the  extreme 
remedy,  and  was  intended  for  the  worst  politi- 
cal disorders  of  the  executive  departmet>t. 
No^D^  but  treason,  official  bribeiy,  or  other 
high  cnmes  and  misdemeanors,  made  so  by 
law,  and  also  in  tbeir  nature  of  deep  moral 
turpitude,  which  are  dangeroag  to  the  safety 
of  the  State,  and  whieb  palpably  disqaaNtjr 
and  make  anISt  an  inenrabent  to  reeiais  in 
the  office  of  President,  can  jnstify  its  applioft- 
tioD  to  bim.  Cases  that  do  not  come  np  to 
this  measure  of  delinquency,  those  who  made 
the  Constitution  intended  shonM  be  remedied 
in  the  fi«quency  of  our  elections  by  the  people 
at  the  baUot-box,  and  tiie  public  repose  and 
welfare  require  that  tfaey  should  be  refinmd  to 
that  most  appropriate  tribunal. 

Impeachment  was  not  intended  to  be  nsed 
as  an  engine  to  gratify  private  malice,  to  avenge 
disappointed  expectations,  to  forward  sofaemes 
of  personal  ambition,  to  strengthen  the  meas- 
ures or  contian*  the  power  of  a  party,  to  pua- 
rsfa  partisan  infidelity,  to  repress  and  crash  its 
dissensions,  to  build  up  or  put  down  opposing 
factions.  By  our  system  all  that  sort  ot  work 
is  to  be  done  in  popular  canvasses;  and  to 
bring  the  great  and  extraordinary  remedy  of 
impeachment  to  do  any  of  it,  is  the  vile  pros- 
titution of  what  was  intended  to  be  a  rare  and 
august 'remedy  for  great  evils  of  state. 

The  impeachment  of  a  President  of  die 
United  States,  ibr  a  diffbreaee  of  political  policy 
between  him  and  Congreee,  is  a  moBStroas 
perversion  of  power.  Is  the  present  prosecu- 
tion anything  but  that?  Presideat  Jobason 
and  Ciongrees  agreed  in  their  poliey  aad  meas- 
ares  to  put  down  the  rebellion,  and  they  were 
signally  sncceseliil ;  and  afte*  it  was  cro«hed 
out  t&ese  departments  of  the  Goverament  did 
many  formal  and  important  official  acta  relating 
to  each  and  all  of  them  engaged  in  the  rebel- 
lion as  States  in  tbe  Union,  and  as  having  tke 
same  relations  as  the  olh«r  States  with  the 
Government  of  the  United  States. 

Tfaoee  States  complied  with  couditioDS  in- 
sisted upon  both  by  Ae  President  and  Con- 
gress, and  by  their  constitutions  and  laws  tkey 
respectively  aboUsbed  slavery,  reno«Bced  the 
principle  of  secession,  repodiated  their  debts 
Crested  by  their  rebellion,  and  ratified  the  thir- 
teen thamendmentof  the  Constitution,  by  vbteii 
slavery  was  abolished  througboat  the  United 
States.  For  the  masses  of  t&«  people  of  tliOM 
States,  the  President  Uioaght  all  this  waa  sab- 
mission  and  expiation  enonghj  and  refused  to 
inrist  that  they  sfaoald.  in  addi^n,  ooefor  oa 
flieir  late  slaves,  who  in  two  Stataa  exceeded 
the  whites,  and  in  all  of  them  were  a  large  pM>> 
tion  of  the  aggregate  pt^lation,  tk«  »^t  of 
sufirage,  nor  would  he  consent  to  unite  tn  an- 
oonstitntioaal  measores  to  force  negro  soArage 
npon  those  Stages.  This  ia  the  real  head  and 
front  of  the  President's  oflending:  b*  would 
not  eotfperate  with  the  Radiwde  in  their  scheme 
to  get  poBSaasion  of  aad  ooutrel  tfae  govern- 


ments and  all  the  political  power  of  the  south- 
ern'States  hj  the  agency  of  voting  negroes 
against  the  will  of  the  white  people,  and  to  all 
their  unconstitutional  measures  to  eOect  it  he 
opposed  the  power  with  which  the  Constitution 
had  ioTested  liiB. 

A  Buberdinate  groand  of  tbeir  ire  against 
tiie  President  vra^that  to  many  of  the  people 
of  the  soatbem  Slates  who  were  engaged  in 
the  rebellioa,  he  extended  the  magnanimity 
aad  elemeney  of  the  people  of  the  United 
States  in  the  exercise  ot  the  pardoning  power, 
tbe  noblest  of  all  the  great  powers  with  which 
tfaey  have  intrusted  him.  But  there  were  no 
rebels,  however  vile,  that  Vrere  willing  to  be- 
come the  liegemen  of  the  Radical  party,  whose 
pardea  they  did  not  faivor;  and  they  have 
trenched  further  open  the  powers  of  the  Pres- 
ident by  assuming  that  of  pardon,  in  bills  in- 
trodaeed  in  both  Houses  to  remove  the  dis- 
abilities of  a  great  number  of  rebels,  since 
become  Radicals.  But  it  is  time  all  wer« 
pardoned  1 

AmoDC  the  maxiy  atraage  jpositiofls  assamed 
by  tbe  proseoation  ai« :  1.  The  President  has 
no  pt^t  to  inquire  into  and  act  upon  his  con- 
ct^plan  that  the  eivil-offioe-tenure  act,  or  any 
otter  act  of  Coocress,  is  uaooaatitational,  2. 
That  it  was  his  duty  to  execute  that  act  with- 
out any  question  of  its  constitutionality.  &. 
That  this  court  of  im^peaekment  has  no  right 
or  power  to  inquire  into  the  constitutionautjt 
of  that  act. 

Xbe  latter  posttion  is  so  palpably  and  flagi- 
tiously unsound  as  to  deserve  no  other  answer 
tboa  a  simple  denial.  The  others  are  satitied 
to  soiB«  oonsideratioa,  tfcoosb  they  are  ne^ 
lived  by  the  Constitution  itself,  to  prove  which 
I  will  quote  from  it : 

"TU*  eoniUtntioB  aad  the  kms  of  the  United 
States  whiefa  shall  be  made  in  dw-muukwiAct-a)/'"  • 
*****  shall  be  the  supreme  taw  of  the  land ; 
and  ih«jtidt«ein  every  State  shall  be4>oand  thereby, 
oaytUot  in  tka  ooBBtitotioiu  or  laws  of  any  State  to 
the  ooatrary  notwitbstaiHUiic.'' 

"Xhe  Senators  aod  Representatives  before  men- 
tioned, and  themamben  of  the  severe  State  I(e«is- 
li  lares,  and  all  axeootive  aad  judleial  offloers,  both 
of  the  United  States  and  of  the  several  States,  shall 
bo  boand  by  oath  or  aarmation  to  support  this  Oou- 
stitBtiOD." 

"  'i'he  Presideat,  before  be  «atm  en  the  exeoutioa 
of  his  ofBoe,  shall  take  the  followinc  oatii  or  affirm- 
ation : 

"I  d»  solamnlv  Mreor  (or  aSna)  that  I  will  <inth- 
billy  essoote  tka  oSee  of  :Preaideiit  of  the  United 
States,  and  will  to  tbe  best  of  loy  ability  preterv*, 
protect^  and  defond  the  ConsUtution  of  the  United 
9tateaw 

The  plain  sequences  of  these  providons  of 
the  Constitntion  are  some  very  important  prin- 
ciples : 

I.  The  Oenadtntion  is  tbe  paramoant  law 
of  the  land  throagbont  tbe  United  States. 

3.  Every  constitution  and  law  of  tbe  States 
^d  every  act  of  Congress,  so  far  as  they  may 
be  inconsistent  with  tbe  Constitution  of  the 
United  Stales,  fall  before  its  predominant  au- 
tbority  and  force,  and  from  tbeir  origin  are 
void  and  of  ao  efiect.. 

S.  While  it  is  the  right  of  every  citizen  to 
oppose  unconstitutional  acts  of  Congress  by 
every  proper  means,  it  is  tbe  especial  duty  of 
the  President  to  make  that  resistance,  as  the 
chief  executive  officer  of  the-  Government,  who 
has  taken  an  official  oath  before  entering  en 
tbe  exacutieo  of  bis  office  that  he  will  lail^ 
fully  exeeole  the  office  of  President  of  die 
United  Stales,  and  wiH  to  the  best  of  his  ability 
preserve,  protect,  and  defnid  the  Constitution 
of  the  United  States.  He  has  no  more  im- 
portant duty  to  perform,  and  none  more  oblig- 
atory upon  bins,  than  to  preserve,  protect,  and 
d«fend  the  CooetitMion  against  all  assailants, 
against  Congress,  and  all  eomers.  In  doing 
tlUB,  he  ie  not  to  laabe  war,  ot  any  civil  eon- 
wlsion  ;  -bat  he  ie  te  reeert  to  every  appropriate 
maaaa  wkb  which  tbe  Constitation  and  the  laws 
have  intrasted  him;'  and  none  could  be  more 
fit  thtui  bis  reSMval  of  Mr.  Stanton  from  office, 
with  the  parpOM  of  making  a  cose  for  the  8u- 
prese  (>>art,  ia  wbiolf  tbe  consUtuiionality 
of  ^e  civil-offica-tanare  bill  sboold  be  decided 
by  tbe  tribunal  appointed  by  the  ConstiluUoa 
fur  the  fiaal  judgment  of  all  sueb  questious. 

Tbe  tight  of  Mteli  d^Mtment  of  the  Qov- 
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eminent  to  iuterpret  and  constnie  the  Constita- 
tiou  for  itselt',  bud  by  it  to  determine  the  valid- 
ity of  all  acta  of  Congress,  within  the  scope  of 
the  performance  of  their  respective  fanctioas 
in  the  Government  as  to  all  qaestions  not  ad- 
judged by  the  Supreme  Court,  has  heretofore 
been  a  generally  received  principle,  and  has 
always  been  acted  upon  in  the  administration 
of  the  Government.  That  a  President  was 
bound  to  execute  an  unconstitutional  act  of 
Congress  without  any  question,  uutil  it  was  so 
decided  by  the  Supreme  Court,  and  by  taking 
steps  to  have  it  subjected  to  that  test,  commit- 
ted an  impeachable  crime,  is  one  of  the  absurd 
and  mischievous  heresies  of  thi«  day. 

In  relation  to  this  matter  Mr.Madison  so 
clearly  expresses  the  true  principles  of  the 
Conslitutiou  that  I  will  dismiss  it  with  a  quo- 
tation from  him,  with  the  remark  that  the 
principles  which  he  expresses  have  always 
been  generally  held  by  all  the  Blatesraen,  courts, 
and  jurists  of  America.  Madison  Papers,  vol- 
ume four,  page  394,  dated  in  1834,  says : 

"  As  the  legishitive,  ezeeutlve,  and  judioUil  depart- 
m«nta  of  the  United  States  are  aoiirdiuate,  and  «aeh 
equally  bound  to  support  tho  Constitution,  it  follows 
that  each  must,  in  the  exercise  of  its  <uDCtionLbe 
(raided  by  the  text  of  the  Constitutinn  aeoordlV'to 
Its  own  interpretation  of  it;  and  eoase<lueikUyuiat 
in  the  erent  of  irreconcilable  interpretations  the 
prevalence  of  the  one  or  the  other  department  must 
depend  on  the  nature  of  the  case  as  reoeiving  the 
final  decision  from  one  or  ^e  other,  and  passing  from 
that  decision  into  effect  without  involving  tho  fano- 
tions  of  any  other. 

"Bat  notwithstanding  this  abstract  view  of  the 
oeSrAinate.  and  independent  right  of  the  three  de- 

Sartments  to  expound  the  Constitution,  the  judicial 
epartment  most  famiUariies  to  the  publio  attention 
•a  the  •zpositor,  by  the  order  of  its  fiinotionB  in  rela- 
tion to  the  other  dep«rtmenti,  and  attnwti  moat  tho 
public  confidence  by  the  composition  of  the  tribunal. 
/*In  the  judicial  department,  in  which  constitu- 
tionality as  well  as  legality  generally  find  their  ulti- 
mate dueussion  and  opvative  deeiiiOB;  and  tho 
publio  deference  to  and  eoaftdenoe  in  tho  judgment 
of  that  body  are  peculiarly  inspired  by  the  qua'ities 
implied  in  its  members  and  by  the  gravid  and  de- 
liberation of  their  proceedings,  and  by  the  advaataga 
their  plurality  gives  them  over  the  unity  of  the  el- 
ective department,  and  their  fltmness  over  the  mnl- 
Uto^^otts  oonpoeition  of  the  lecislativedepartment. 
'  Without  Ipaugg  sight,  therelOre,  of  the  ooiirdiBata 
relations  of  the  three  departments  to  each  other,  it 
may  always  be  expected  that  the  judioial  benoh. 
when  happily  filled,  will,  for  the  reasons  soggeeted. 
most  engage  the  reapoet  and  rvliaaco  of  the  public 
as  the  surest  expositor  of  the  Constitution,  as  well 
in  questions  within  its  oogniiance  ooneeming  the 
bouadanes  between  tho  several  departments  of  the 
Oovernmentas  in  those  batween  the  Union  and  ita 
members." 

^  Mr.  Chief  Justice,  I  believe  these  proposi' 
tions  to  be  true : 

1.  The  power  of  removal  from  office  is  an 
executive  power,  and  is  vested  by  the  Constitu- 
tion in  the  President  solely  ;  and,  consequently, 
that  so  much  of  the  act  to  regulate  the  tenure 
of  certain  civil  offices  as  proposes  to  restrict 
the  President' s  exercise  of  tLat  power,  is  uncoa- 
stitational  and  void. 

2.  That  the  case  of  Edwin  M.  Stanton,  Sec- 
retary of  War,  does  not  come  within  the  opera- 
tion of  that  act,  and  it  presented  no  obstruc- 
tion to  bis  removal  by  the  President  if  coocti- 
tBtional. 

8.  That  the  removal  of  Stanton  produeed  a 
vacancy  in  the  office  of  Secreta>;y  of  the  Be- 
partmeiU  of  War,  which  tJie  President  was 
authorized  by  the  laws  of  Congress  to  supply 
for  six  ntonths,  by  the  designation  of  any  per- 
son to  perform  its  duties  for  that  period. 

4.  That  there  is  no  evideaoe  tJwt  the  Presi- 
dent violated,  or  atten^ted  to  violate  the  "act 
to  define  and  punish  certain  conspiracies,"  the 
act  which  directs  "all  orders  and  instructions 
relating  to  military  operations  by  the  Pnm- 
deut  or  Secr«t«i]r  of  War  to  be  issued  through 
the  General  of  the  Army,  and  in  case  of  iiig 
inability  through  the  next  in  rank,"  or -the  aet 
"  to  provide  for  the  more  efficient  government 
of  the  rebel  States."  And,  moreover,  I  be- 
lieve the  two  act«  last  referred  to  were  in  conflict 
with  the  Constitution  and  void  and  of  no  eflbct. 

&  1  believe  the  President  has  the  same  free- 
dom of  speech  which  the  Constitution  guaran- 
tees to  every  American  cilisen ;  and  if  he  had 
bot,  he  has  been  guilty  pf  no  such  abuse  of  it, 
aa  to  ooAsimtp  »^  )4n|«^a^blfi  ftm^.     ' 

Vpw  th^p  pi;w>fl»itipq»,  i^^  ^nHj  ef  which 


I  do  not  doubt,  I  conclude  that  there  is  no 

f  round  whatever  for  the  impeachment  of  the 
'resident,  and  pronounce  my  opinion  that  all 
the  articles  be  dismissed. 

In  conclusion,  I  will  express  condemnation 
of  the  harsh  spirit  and  flagrant  violations  of 
decorum  with  which  this  case  has  been  prose- 
cuted in  court ;  and  especially  of  the  violent 
and  unjustifiable  denunciations  and  oppro- 
brious epithets  with  which  some  of  the  Man- 
agers have  indulged  themselves  toward  the 
respondent.  Such  exhibitions  certainly  do  not 
commend  proceedings  by  impeachment  before 
the  Senate  of  the  United  States  to  the  respect 
and  high  oonsideration  of  our  oountrymeu  or 
the  world. 


HON. 
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This  cause  must  be  decided  upon  the  reasons 
and  presumptions  which  by  law  apply  to  all 
other  criminal  accusalioiis.  Justice  is  blind 
to  the  official  station  of  the  respondent  and  to 
the  attitude  of  the  accusers  speaking  in  the 
name  of  all  the  people  of  the  United  States. 
It  only  demands  of  the  Senate  the  application 
to  this  cause  of  the  principles  and  safeguards 
provided  for  every  numan  being  accused  of 
crime-  For  the  proper  application  of  these 
principles  we  ourselves  are  on  trial  before  the 
bar  of  public  oi>inion.  The  novel^  of  this 
proceeding,  the  historical  character  oi^the  trial, 
and  the  grave  interests  involved,  only  deepen 
the  obligation  of  the  special  oath  we  have  taken 
to  do  impartial  justice  according  to  the  Con-' 
stitution  and  laws. 

And  this  case  must  be  tried  upon  the  charges 
now  made  by  the  House  of  Kepresentatives. 
We  cannot  consider  other  ofienses.  An  appeal 
is  made  to  the  conscience  of  each  Senator  of 
guilt/  or  not  guilty  by  the  President  of  eleven 
specific  offenses.  In  answering  this  appeal  a 
Senator  cannot  justify  himself  by  public  opinion 
or  by  political,  persona),  or  partisan  demands, 
or  even  grave  considerations  of  public  policy. 
His  conscientious  conviction  of  the  truth  of 
these  charges  is  the  only  test  that  will  justify  a 
verdict  of  guilty.  God  forbid  that  any  other 
should  prevail  here.  In  forming  this  convic- 
tion we  are  not  limited  merely  to  the  mles  of 
evidence,  which  by  the  experience  of  ages  have 
been  found  best  adapted  to  the  trial  of  offenses 
in  the  double  tribunal  of  court  and  jury,  but 
we  may  seek  light  firom  history,  from  personal 
knowledge,  and  from  all  sources  that  will  tend 
to  form  a  conscientious  conviction  of  the  truth. 
And  w«  are  not  bound  to  technical  definitions 
of  crimes  and  misdemeanors.  A  willful  viola- 
tioB  of  tJu  law,  a  gross  and  palpable  breach  of 
moral  obligations  tending  tounatan  officer  for 
the  proper  discharge  of  his  office,  or  to  bring 
the  office  into  pubuc  contempt  and  derision,  is, 
when  charged  and  proved,  an  impeachable 
offense.  And  the  nature  and  criminality  of 
the  offenae  may  depend  on  the  official  character 
of  the  accoaed.  A  judge  would  be  l^eld  to 
higher  official  purity,  and  an  executive  officer 
to  a  stricter  observance  of  the  letter  of  the  law. 
The  President,  bound  as  a  citizen  to  obey  the 
law,  and  speeialljr  sworn  to  execute  the  law, 
may  properly  in  his  high  office  as  Chief  MmIs- 
trate,  be  held  to  a  stricter  responsibility  than 
if  his  example  was  less  dangerous  to  the  public 
safety.  Still,  to  justify  the  conviction  of  the 
President,  there  must  be  specific  all^^tioas  of 
gome  crime  or  misdemeanor  involving  moral 
turpitude,  gross  misconduct,  or  a  willful  viola- 
tion of  law,  and  the  proof  must  be  such  as  to 
satisfy  the  conscience  of  the  truth  of  the  charge. 

The  principal  charges  against  th«  Presideot 
are  that  he  willfully  and  purposely  violated  the 
Constitution  and  the  laws,  in  the  order  for  th» 
removal  of  Mr.  Stanton,  and  in  the  order  for 
the  appointment  of  General  Thomas  as  Secre- 
tary of  War  ad  interim.  These  two  orders 
Iver^^oDtenipontneous — pwtof  the  same  trans- 
w^— b«t  M»  i^tliMi  acta,  and  are  n^e  the 
b«ma  ef  s^rnnM  MvtitlM  of  i»p«Mbiaen(, 


Their  common  purpose,  however,  was  to 
place  the  Department  of  War  nnder  the  con- 
trol of  General  Thomas  without  the  advice  and 
consent  of  Uie  Senate. 

On  these  charges  certain  leading  facts  are 
either  admitted,  or  are  so  clearly  proved  that 
they  may  be  assnmed  to  be  admitted.  It  thus 
appears  that  daring  the  session  of  the  Senate, 
and  without  the  advice  and  consent  of  the  Sen- 
ate, the  President  did  make  these  orders  witih 
the  avowed  parpose  of  gaining  possession  of 
the  Department  of  War.  That  he  knew  thatt 
his  power  to  remove  Mr.  Stanton  was  denied 
and  contested  both  by  the  Senate  and  Mr. 
Staaton ;  that  this  act  was  oommitted  after  fall 
deliberation,  and  with  the  expectation  that  it 
would  be  effective  ia  expelling  Mr.  Stanton 
from  the  Department  of  War,  and  that  this  act 
of  removal  was  in  no  way  connected  with  the 
power  of  the  President  to  appoint  or  remote 
a  Secretary  of  War  by  and  with  the  advice  and 
consent  of  the  Senate,  but  was  the  act  of  the 
President  alone,  done  by  him  nnder  claim  that 
it  was  within  his  pewer  under  the  Conatitntion 
and  the  laws.  It  is,  therefore,  not  so  much  a 
qoestion  of  intention  as  a  qaestion  of  lawful 
power. 

If  the  President  has  the  power,  during  the 
session  of  the  Senate,  and  without  their  coo- 
sent,  to  remove  the  Secretary  of  War,  he  is  not 
guilty  under  the  first,  fourth,  fiflh,  and  sixth 
articles  presented  by  the  House :  while,  if  the 
exercise  of  such  a  power  is  jn  violation  of  the 
Constitution  and  the  laws,  and  was  done  by 
him  willfully,  and  with  the  intent  to  violate  the 
law,  he  is  guilty,  not  only  of  malfeasance  m 
office,  but  of  a  technical  crime,  as  charged  by  the 
first  article,  and  upon  further  proof  of  the  con- 
spiracy alleged,  is  guilty^  as  charged  by  the 
fourth,  fifth,  and  sixth  articles. 

The  power  to  remove  Mr.  Stanton  is  claimed 
by  the  President— ;/!rs<,  under  the  Conatitntion 
of  the  United  States;  and  seeond,  nnder  the 
act  of  1789  creating  the  Department  of  War. 

First.  Has  the  President,  under  and  by  vir- 
tue  of  the  Constitution,  the  power  to  remove 
executive  officers? 

The  question  involved  is  one  of  the  gravest 
importance.  It  was  fully  discussed  in  the  first 
session  of  the  First  Congress ;  and  latterly  haa 
been  so  often  discussed  in  the  Senate  that  it  ia 
only  necessary  for  me  to  state  the  general 
principles  upon' which  my  own  judgment  in  thia 
case  rests. 

The  power  to  reinove  officers  is  not  expressly 
conferred  upou  the  President  by  the  Constitu- 
tion. If  be  possesses  it  it  must  be — 1.  Froa 
bis  general  duty  to  see  that  the  laws  are  faith- 
fully executed ;  or,  2.  As  an  incident  to  hia 
appointing  power;  or,  8.  Bjr  anthority  frooi 
time  to  time  conferred  upon  him  by  law.  Is  it 
derived  from  big  general  executive  authority? 
The  first  section  of  the  second  article  of  the  Con- 
stitution provides  that  "the  executive  powet 
shall  be  vested  in  the  President."  Seotioa 
three  of  the  same  article  provides  "  that  he 
shall  take  care  that  the  laws  be  faithfully  exe- 
cuted. ' '  This  duty  to  execute  the  laws  no  more 
includes  the  power  to  remove  an  officer  than  it 
does  to  create  an  office.  The  Preudent  cannot 
add  n  soldier  to  the  Army,  a  sailor  to  the  Navy, 
or  a  messenger  to  his  office,  unless  that  power 
ia  conferred  upon  him  by. law ;  yet  he  cannot 
execute  the  laws  without  soldiers,  sailors,  and 
officers.  His  general  power  to  execute  the 
laws  ia  subordinate  to  his  duty  to  executeihem 
with  the  agencies  and  in  the  mode  and  accord- 
ing to  the  terms  of  the  law.  The  law  pre- 
scribes the  meaus  and  th«  limit  of  his  duty,  and 
the  limitations  and  restrictions  of  the  law  are 
aa  binding  upon  him  aa  the  mandatory  parta  of 
the  law. 

The  power  of  removal  at  his  will  ia  not  a 
necessary  part  of  hia  executive  authority.  It 
may  often  be  wise  to  confer  it  upon  him :  bat, 
if  so,  it  is  the  law  that  invests  him  with  discre- 
tionary power,  and  it  is  not  a  part,  or  a  necat- 
sary  incident,  of  his  executive  power.  It  maj 
be.  and  often  is,  conferred  upon  others. 

That  tho  power  of  removal  is  not  inmdent  to 
the  exaoutiTe  autiiontgr  is  ahovn  Iqr  tkeprovie- 
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ions  of  the  Constitation  relating  to  impesch- 
meot.  The  power  of  removal  is  expressly 
conferred  by  the  Constitation  only  Tn  cases  of 
impeachment,  and  then  upon  the  Senate,  and 
not  upon  the  President.  The  electors  may 
elect  a  President  and  Vice  President,  but  the 
Senate  only  can  remove  them.  The  President 
and  the  Senate  can  appoint  jn^eO)  but  the 
Senate  only  can  remove  them.  These  are  the 
constitutional  ofiScers,  and  their  tenure  and 
mode  of  removal  is  fixed  by  the  Constitation. 
All  other  officers  are  created  by  htw.  Their 
duties  are  defined,  their  pay  is  prescribed,  and 
their  tenure  and  mode  and  manner  of  removal 
may  be  regulated  by  law. 

Q'he  sole  power  of  the  President  conferred  by 
the  Constitution  as  to  officers  of  the  Govern- 
ment is  the  power  to  appoint,  and  tiiat  must  be 
by  and  with  the  advice  and  consent  of  the  Sen- 
ate. Does  the  power  of  appointment  imply 
the  power  of  removal?  It  is  conferred  by  two 
clauses  of  section  two  of  article  two  of  the 
Constitution,  as  follows : 

"  He  shall  hav«  power,  by  and  with  the  adrioe  and 
consent  of  the  Senate,  to  make  treaties,  provided 
two  thirds  of  the  Senators  present  oonenri  and  hs 
shall  nominate,  and  by  and  with  the  advioe  and 
consent  of  the  Senate  shall  appoint,  embaoadon, 
other  pnblio  miniaters  and  eonsols.  Jndces  of  the 
Supreme  Coort,  and  all  other  offloen  of  the  United 
States  whose  appointments  are  not  herein  otherwise 

Erovided  for,  and  which  shall  be  established  by  law; 
ut  the  CoDgresa  may  by  law  vest  the  appointment 
of  such  inferior  offloen  as  they  think  proper  in  the 
President  alone,  in  the  eoorts  of  law,  or  in  the  heads 
of  Departments. 

**Tne  President  shoir  have  power  to  fill  up  all  va- 
eaneies  that  maf  happen  dnrinc  the  reoeas  of  the 
Senate  by  grantinc  commissions  which  shall  expire 
at  the  end  of  their  next  session." 

If  the  power  to  remove  is  incident  to  the 
power  to  appoint,  it  can  only  be  coextensive 
with  the  power  to  appoint.  In  that  case,  dniing 
the  session  of  the  Senate,  the  removal  must  be 
"by  and  with  the  advice  and  consent  of  the 
Senate."  By  any  other  construction  the  ipi- 
pUed  power  would  defeat  the  express  power. 
In  all  arguments  on  this  subject  it  is  assumed 
that  the  power  to  remove  an  officer  must  exist 
somewhere;  that  removal  by  impeachment 
could  not  have  been  intended  to  be  the  only 
mode  of  removing  an  officer,  and  therefore  the 
power  to  remove  must,  firom  the  necessity  of 
Its  exercise,  be  held  to  exist  in  some  Depart- 
ment of  the  Government,  and  must  be  implied 
from  some  express  grant  of  power.  By  this 
reasoning  some  have  implied  the  power  to  re- 
move from  the  power  to  appoint,  and  a  dis- 
tinction has  been  made  between  a  rempval 
during  the  session  of  the  Senate  and  one  made 
daring  the  recess.  If  the  power  to  remove  is 
derived  from  the  power  to  appoint,  then  the 
President  during  the  recess  may  exercise  it, 
and  may  then  fill  the  vacancy  by  a  temporary 
appointment.  But,  if  this  argument  is  tenable, 
he  cannot  remove  an  officer  auring  the  session 
of  the  Senate  without  they  consent.  Then  they 
share  with  him  in  the  power  to  appoint,  and 
in  all  the  power  that  is  derived  from  the  power 
to  appoint.  Therefore,  the  removal  of  one 
o£Bcer  daring  the  session  of  the  Senate,  except 
in  and  by  the  appointment  of  another,  or  by 
the  consent  of  the  Senate,  would  be  clearly 
nnconstitutionali  unless  the  power  to  reoiove 
is  derived  from  some  other  uian  tiie  appoint* 
inK  power.  \ 

In  this  case  the  removal  of  Mr.  Stanton  is  not 
claimed  by  the  President  to  be  derived  firom 
the  appointing  power;  but  it  is  asserted  as  a 
distinct  exercise  of  an  independent  constitu- 
tional and  legal  power  incident  to  his  executive 
office  or  conferred  upon  it  by  law.  In  the 
early  discussions  ou  this  subject,  especially  by 
Mr.  Madison,  the  alleged  power  of^the  Presi- 
dent to  remove  all  officers  at  pleasure  was  based 
opon  the  general  clauses  already  quoted  con> 
ferring  execntive  authority.  If  this  is  tenable 
all  limitations  npon  his  power  of  removal  are 
nnconstitutional.  A.  constitutional  power  ean 
only  be  limited  by  the  Constitation,  and  yet 
Congress  has  repeatedly  limited  and  regulated 
the  removal  of  officers.  Officers  of  the  Army 
and  Navy  can  only  be  removed  upon  convic- 
tion by  court-martial;  in  some  cases  the  assent 
of  the  Senate  is  required,  and  in  others  the  ten* 


ore  of  office  is  fixed  for  a  term  of  years.  A 
careful  examination  of  the  debate  of  1789  on 
the  organization  of  the  Executive  Departments 
will  show  that  while  a  majority  of  the  Honse 
decided  that  the  power  of  removal  was  with  the 
President  yet  they  were  not  agreed  upon  the 
basis  of  this  power.  The  debate  was  only  as 
to  beads  of  Departments,  as  to  whom  there  are 
peculiar  reasons  why  they  should  only  hold 
thpir  offices  at  the  pleasure  of  the  President. 
The  Government  was  new ;  the  President  com- 
manded the  entire  confidence  of  all  classes  and 
parties,  and  the  wisest  could  not  then  foresee 
the  rapid  and  vast  extension  in  territory  and 
population  of  the  new  nation,  making  neces- 
sary a  multitude  of  new  offices,  and  increasing 
to  a  dangerous  degree  the  power,  patronage, 
and  influence  inherent  in  the  execntive  office. 

Who  can  believe  that  if  the  great  men  who 
were  then  willing  that  Washington  should  re- 
move his  heads  of  Departments  at  pleasure 
conld  have  foreseen  the  dangerons  growth  of 
executive  power  wonld  have  been  willing  by 
mere  inference  to  extend  his  power  so  as  to 
remove  at  pleasure  all  executive  officers.  This 
power  nnrestricted  and  unlimited  by  law  is 
greater  and  more  dangerons  than  all  the  exec- 
utive authority  conferred  upon  the  President 
by  express  grant  of  the  Constitution.  His 
command  of  the  Army  and  Navy  is  limited  by 
the  power  of  Congress  to  raise  armiea  and 
navies,  to  declare  war,  and  to  make  rules  and 
regulations  for  the  government  of  the  Army 
and  Navy.  His  power  to  pardon  is  limited  to 
cases  other  than  of  impeachmelit.  Hispowerto 
appoint  officers  and  make  treaties  is  limited  by 
the  consent  of  the  Senate.  Surely  when  these 
express  powers,  far  less  important,  are  so  care- 
fiilly  limited  by  the  Constitution,  an  implied 
power  to  remove  at  pleasure  the  multitude  of 
officers  created  by  law  cannot  be  inferred  from 
that '  instmrnent.  If  so  the  implied  power 
swallows  up  and  overshadows  all  that  are  ex- 
pressly given.  What  need  he  care  for  the  Sen- 
ate when  he  may  remove  in  a  moment,  without 
cause,  all  officers  appointed  with  their  consent? 
What  need  he  eare  for  -the  law  when  all  the 
officers  of  the  law  are  instruments  of  his  will, 
holding  office,  not  under  the  tennre  of  the  law, 
but  at  his  pleasure  alone?  The  logical  efiect 
of  this  power,  if  admitted  to  exist  under  and 
by  virtue  of  the  Constitution,  is  revolution. 
However  much  respect  is  due  to  the  decision 
of  the  first  Congress,  yet  the  actual  working  of 
ciTil  government  is  a  safer  guide  than  the 
reasoning  of  the  wisest  men  unaided  by  ex- 
perience. 

Their  jadgment  that  the  head  of  a  Depart- 
ment should  be  removable  by  the  President 
may  be  wise,  but  the  power  to  remove  is  not 
conferred  by  the  Constitution,  but,  like  the 
office  itself^  is  to  be  conferred,  created,  con- 
trolled, limited,  and  Enforced  by  the  law.  That 
such  was  the  judgment  of  Marshall,  Kent, 
Story,  McLean,  Webster,  Calhoun,  and  other 
eminent  jurists  and  statesmen,  is  shown  by 
their  opinions  quoted  in  the  argument;  but 
they  regarded  the  legislative  constrnction  as 
oontroUtog  for  the  time  the  natural  and  proper 
constmAon  of  the  Constitution.  The  legisla- 
tive constrnction  given  by  the  first  Congress 
has  been  graduaHy  changed.  Army  and  Navy 
officers  have  long  been  placed  beyond  the  un- 
limited power  of  the  President.  Postmasters 
and  others  have  a  fixed  term  of  office.  Various 
legislative  limitations  have  been  put  upon  the 
power  and  mode  of  removal.  The  Comptroller 
of  the  Currency  holds  his  office  for  five  years, 
and  oan  only  be  removed  by  the  President 
upon  reasons  to  be  commnnieated  to  the  Sen- 
ate. Cla^ly^  when  the  derangement  of  the 
revenue  service  became  imminent,  and  the 
abase  of  the  power  of  removal  produced  a  dis- 
graoefiil  scramble  for  office,  the  legislatiTe 
authority  asserted  its  power  to  regulate  the 
tenure  of  civil  offices  by  the  passage,  on  the 
2d  of  March,  1867,  of  the  tenure-of-ciril-office 
act.  That  this  measure  is  constitutional,  and 
that  it  is  in  the  highest  degree  expedient,  we 
have  asserted  by  our  vote  for  the  law.  The 
President  had  the  right  to  demand  of  ua  a  review 


of  this  opinion  under  the  sanction  of  the  special 
oath  we  have  taken.  Aided  by  the  very  able 
argument  in  this  cause,  and  by  a  careful  review 
of  the  authorities,  I  am  still  of  the  opinion  that 
the  Constitution  does  not  confer  upon  the 
President  as  a  part  of  or  as  incident  to  his 
executive  authority  the  power  to  remove  an 
officer,  but  that  the  removal  of  an  officer,  like 
the  creation  of  an  office,  is  the  subject  of  legisla- 
tive aathority ,  to  be  exercised  in  each  partipular 
case  in  accordance  with  the  law. 

I  therefore  regard  the  tenure-of-office  act  as 
constitutional  and  as  binding  upon  the  Presi- 
dent to  the  same  extent  as  it  it  bad  been 
approved  by  him.  He  has  no  more  right  to 
disre^rd  the  law  passed  according  to  the  Con- 
stitution without  his  assent  than  a  Senator 
could  disregard  it  if  passed  without  his  vote. 
The  veto  power  is  a  vast  addition  to  executive 
authority,  and  experience  &as  shown  the  neces- 
sity to  limit  rather  than  extend  it.  But,  if  in 
addition  to  his  veto  power  he  may  still  disre- 
gard a  law  passed  over  it,  or  discriminate, 
against  such  a  law,  his  veto  becomes  absolute. 
No  such  doctrine  is  consistent  with  a  repub- 
lican form  of  government.  The  law,  when 
passed  in  the  mode  prescribed^  must  be  binding 
on  all  or  on  none.  He  who  violates  it  violates 
it  at  his  peril.  If,  therefore,  the  removal  of 
Mr.  Stanton  is  within  the  penal  clauses  of  that 
act  the  President  is  guilty  not  only  of  an 
impeachable  but  an  indictable  ofi^ense.  He 
cannot  excuse  himself  by  showing  that  he 
believed  it  unconstitutional,  or  that  he  was 
advised  that  it  was  unconstitutional.  If  a  cit- 
izen assumes  that  an  act  is  unconstitutional 
and  violates  it  be  does  it  at  his  peril.  He  may 
on  his  trial  assert  its  unconstitutionality,  and 
if  the  conrt  of  lost  resort  in  his  case  pronounces 
th(  law  unconstitutional  he  will  be  acquitted. 
He  takes  that  risk  at  his  peril.  If  the  law  is 
held  constilutional  his  belief  to  the  contrary 
will  not  acquit  him.  Ignorance  of  the  law  does 
not  excuse  crime,  and  he  who  undertakes  to 
violate  it  on  the  pretense  that  it  is  unconstitu- 
tional— thus  setting  up  his  opinions  against  that 
of  the  law-making  power — must  take  the  con- 
sequences of  his  crime. 

'The  same  rule  applies  much  stronger  to  the 
President  when  he  violates  a  law  on  the  claim 
that  it  is  unconstitutional.  He  is  not  only 
bound  to  obey  the  law,  but  he  is  sworn  to  exe- 
cute the  law.  In  resisting  it  he  violates  his 
duty  as  a  citizen  and  his  oath  as  an  officer. 
If  he  may  protect  himself  by  an  honest  opinion 
of  its  unconstitutionality,  then  all  his  responsi- 
bility ceases.  He  may  assert  it  on  his  trial  like 
all  other  persons  accused  of  crime,  but  the 
court  having  final  jurisdiction  of  his  case  must 
decide  this  question  like  all  others,  and  if  that 
court  affirms  the  law  his  guilt  is  complete. 

In  this  case  the  President  knew  that  a  breach 
of  this  law  by  him  could  only  be  tried  by  the 
Senate,  His  pardoning  power  exempts  him 
from  all  punishment,  except  by  and_  aner  im- 
peachment His  case  can  only  be  tried  by  the 
Senate,  and  it  is  a  court  of  last  resort.  His 
violation  of  this  law  might  enable  others  to  get 
the  opinion  of  the  Supreme  Court,  by  creating 
rights  or  claims  to  office ;  but  his  offense  could 
not  be  tried  before  the  Supreme  Court,  but 
mnst  be  tried  before  a  court  that  in  its  legisla- 
tive and  executive  capacity  had  already  thrico 
considered  this  law  and  held  it  valid.  A  vio- 
lation of  it,  then,  on  the  pretext  o.  its  unconsti- 
tutionality, would  be  in  the  face  of  these  well- 
considered  judgments  of  the  court  that  alonu 
was  competent  to  try  his  cause,  and  would  be 
in  the  highest  sense  willful,  deliberate,  and  pre- 
meditated. 

It  remains  to  consider  whether,  under  the 
law  as  it  existed  on  the  2l8t  of  February,  1868, 
the  removal  of  Mr.  Stanton  was  iiutliorized, 
and  this  involves  only  the  construction  of  two 
acts,  namely : 

1.  The  act  entitled  "An  act  to  establish  on 
execntive  Department,  to  be  denominated  the 
Department  of  War,"  approved  August  7, 
1789;  and 

2.  The  act  of  March  2, 1867,  entitled  "  An 
aet  regulating  the  tenure  Oi  certain  civil  offices. ' ' 
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The  seccmd  section  ofrlhe  act  of  1789  pro- 
vides— 

"That  there  shall  be  in  the  said  Department  an 
inferior  officer,  to  be  appointed  by  the  said  principal 
offloor,  to  be  employed  therein  as  he  shall  deem 
proper,  and  to  be  oallecl  the  uhiaf  clerk  in  the  De- 
partment of  War.  and  who,  whenever  the  laid  prin- 
cipal otBcer  ehall  bo  removed  from  office  by  the 
Vretidentof  th«  United  States,  or  in  any  other  ease 
ot  vacaoey,  eball,  ditrioc  men  vaeaney,  hara  tka 
charge  and  costody  of  all  records  books,  and  papers 
appertaining  to  the  said  Department." 

Tliis  was  copied  from  the  act  organizing  the 
Departmeat  ot  Foreign  Affairs,  which  was  the 
subject  of  the  debate  so  often  <}uoted  in  this, 
cause.  Whatever  differences  of  opinion  existed 
as  to  the  constitutional  power  of  the  removal 
by  the  President,  no  one  questioned  the  pur- 
pose of  this  act  to  declare  and  affirm  the  right 
of  the  President  to  remove  the  Secretary  of 
War.  Some  who  denied  the  constitutional 
power  were  willing  to  confer  it  by  law  as  to 
heads  of  Departments,  and  the  first  draft  of 
the  bill  expressly  conferred  the  power  of  re- 
moval on  the  President.  This  was  changed  sa 
as  to  declare  the  power  to  exist  and  to  provide 
for  the  vacancy  caused  by  its  exercise.  This 
act  stands  unaltered  and  unrepealed,  unless  it 
is  modified  by  the  tenure-of-omce  act.  Under 
it  the  power  of  removal  by  the  President  of  a 
Cabinet  officer  has  been  conceded  by  each 
branch  of  the  Government  during  every  Admin- 
istration— though  disputes  have  existed  as  to 
the  origin  of  the  power — some  deriving  it  from 
the  Constitution  and  others  from  the  plain  in- 
tent of  the  act  of  1789.  The  power  to  remove 
Cabinet  officers  since  the  passage  of  that  act 
was  repeatedly  recognized  by  all  who  took 
part  in  the  debate  in  the  Senate  on  the  tenure- 
ot'  office  bin — the  only  question  beiqg  asto  the 
propriety  of  continuing  the  power.  I  do  not 
understand  the  managers  to  question  the  oo|- 
rectness  of  this  construction,  but  they  claim-^ 

1.  That  the  p<)wer  of  removal  was  limited  to 
during  the  recess  of  the  Senate  and  did  not 
exist  during  the  session  of  the  Senate ;  and 

2.  That  the  power  to  remove  Mr.  Stanton 
was  taken  fbom  the  President  by  th^  tenure-of- 
office  act. 

Does  the  act  of  1789  make  a  distinction 
between  removals  during  the  session  and  dur- 
ing the  recess  of  the  Senate?  Upon  this  point, 
at  the  opening  of  this  trial,  I  bad  impressions 
founded  upon  a  distinction  that  I  think  ought 
to  have  been  made  in  the  lawj  but  a  lull, 
examination  of  the  several  acts  cited,  and  the 
debates  upon  them,  show  that  in  fact  no  s(ich 
distinction  was  made.  If  such  bad  been  the 
intention  of  the  framers  of  the  act  of  1789, 
instead  of  stating  the  unlimited  power  of  re- 
moval, they  would  have  provided  tor  a  removal 
or  vacancy  "  during  the  recess  of  the  Senate." 
The  debates  show  that  no  such  distinction  was 
claimed,  and  that  the  majority  held  that  the 
unlimited  power  of  removal  was  with  the  Presi- 
dent by  virtue  of  the  Constitution. 

The  subsequent  acts  of  1792  and  1795,  in 

Erovidiug  for  vacancies,  made  no  distinction 
_  etween  vacancies  during  the  session  and  dur- 
ing the  recess,  and  in  the  numerous  acts  cited 
by  counsel,  providing  for  the  creation  and 
tenure  of  offices,  passed  prior  to  March  2, 
18(S7,  no  distinction  is  made  between  a  re- 
moval during  the  session  and  during  the 
recess.  The  practice  has  corresponded  with 
this  construction.  In  two  cases  the  power  to 
ren^ove  heads  of  Departments  has  been  ex- 
ercised :  the  one  by  John  Adams,  in  the 
removal  of  Timothy  Pickering;  the  other 
by  Andrew  Jackson,  in  the  removal  of  Mr. 
Duane.  The  first  case  occurred  during  the 
session  and  the  latter  during  the  recess,  in 
compliance  with  this  oonstrnction,  the  com- 
missions of  heads  ofDepartmentS  declare  their 
tenure  to  be  during  the  pleasure  of  the  Presi- 
dent, and  the  commisson  under  which  Mr. 
Sunton  now  holds  the  Department  of  War 
limits  his  tenure  "during  the. pleasure  of  the 
President  of  the  United  States  for  the  time 
being."  This  form  of  commission,  used  with- 
out quettion  for  seventy  years  through  memor- 
able political  contests,  is  entirely  inconsistent 
wlfli  a  construction  of  the  act  ol  1789  limiting 


the  power  of  removal  to  the  recess  of  the 
Senate. 

The  distinction  made  by  the  Managers  be- 
tween removals  during  the  session  ana  during 
the  recess  is  derived  from  the  distinction  made 
by  the  Constitution  between  a^>pointm«nt»  made 
during  the  session  and  during  tixe  recess ;  but 
this  claim  is  inconsistent  with  the  foundation 
upon  which  the  tenure-of-ofiice  act  rests.  If 
removals  are  governed  by  the  constitutional 
rule  as  to  appointments,  then  the  President 
may  remove  at  pleasure  during  the  recess,  for 
he  may  then  appoint  temporarily  without  t)ie 
consent  of  the  Senate,  and  Congress  m^y  not 
limit  this  constitutional  power.  But  Congress 
has  wisely,  as  I  have  shown,  rejected  this 
claim.  It  has  repeatedly  dissevered  removals 
i'rom  appointments,  and  has  treated  the  power 
of  removal  not  as  a  constitutional  power,  but 
as  one  to  be  regulated  by  law  iu  the  creation, 
tenure,  pay,  and  regulation  of  olSces  and  offi- 
cers }  and  tberefore,^  in  ascertaining  whether 
the  law  makes  a  distinction  between  a  removal 
daring  the  session  and  during  the  reoesSf  we 
must  ascertain  the  intention  of  the  law  aa 
gathered  from  its  language,  history,  and  con- 
struction, and  i'rom  these  wc  can  derive  no 
trace  of  sucli  a  distinction.  Nor  can  this  dis- 
tinction be  derived  from  the  rarity  of  ramovals 
of  Cabinet  officers  during  the  session  of  the 
Senate,  for  the  argument  applies  as  well  to 
removals  during  the  recess.  Uamovals  of 
heads  of  Departments  are  rare  indeed ;  fbr 
when  the  tenure-of-office  bill  was  pending  it 
was  not  considered  possible  that  a  case  would 
occur  where  a  head  of  a  Department  would 
decline  to  resign  when  requested  to  by  bis 
chief. 

The  multitude  of  Cabinet  ministers  who  hav* 
held  office  recognized  this  doty  with  but  two 
exceptions.  I  do  not  questioa  the  patriotism 
of  Mr.  Stanton  iu  declining  to  restgn  daring 
the  recess ;  but  cases  of  that  kind  must  be  of 
rare  occurrence  and  dangeroos  example.  It 
was  held  by  us  all  that  the  public  safety  and  the 
public  service  demands  uni;^,  efficiency,  and 
harmony  between  the.  heads  of  Departments 
and  the  President.  To  legislate  against  this, 
and  yet  hold  the  President  responsible  for  their 
acta,  would  be  unexampled  iu  our  history,  and 
therefore  the  law  always  gave  the  President  the 
power  to  remove  at  his  pleasure  these  and  most 
other  executive  officers  until  we  were  com- 
pelled by  the  evil  example  of  a  bad  President 
to  limit  this  power.  I  therefore  conclude 
that,  prior  to  the  2d  of  March,  18<>7,  the  law 
invested  the  President  with  the  power  at  his 
pleasure  to  remove  Mr.  Stanton  both  during 
the  sessioQ  and  during  the  recess,  and  the  ques- 
tion remains  whether  Dy  the  tenure-of-office  act 
that  power  was  taken  away  from  him. 

To,  determine  the  proper  construction  of  this 
act  we  must  examine  its  history  and  the  par- 
ticular evil  it  was  intended  to  remedy.  It  was 
introduced  on  the  3d  day  of  December,  18(i6, 
being  the  first  day  of  the  second  session  of  the 
Thirty-Ninth  Congress.  The  President  having 
formally  abandoned  the  political  party  that 
elected  him,  undertook,  by  general  removals, 
to  coerce  the  officers  of  the  Quvernmeut  to  sup- 
port his  policy.  The  revenue  service  especiuUy 
was  deranged,  and  widespread  democsiization 
threatened  that  branch  of  the  public  service. 
At  that  time  nearly  all  civil  officers  of  the 
Government  held  at  the  pleasure  of  the  Pres- 
ident ;  some  by  the  express  provision  of  law ; 
others  lytder  this  general  practice  of  the  Gov- 
ernment. 

The  President,  for  politieal  reaaons,  daring 
the  then  last  recess,  created  vaeaacies  by  re- 
moval, and  filled  them  by  temtwcarx  ftppoint- 
meuts.  It  was  to  cheek  this  evil  that  Cou- 
greas  undertook  to  regulate  iba  tepans  of  eivil 
offices^  and  ttf  proteot  officers  in  tJbe  disohw^e 
of  Uieir  dotiea.  The  bill  originated  iu  the 
Senate,  and,  as  introdoiced,  excepted  from  its. 
operation  the  heads  of  Departments.  The  hiU 
WAS  referred  to  a  committee,  and,  as  reported, 
the  first  section  was  aa  follows : 

"That  •wy  perwia  (exeepthx  ibe  eBeretarieeof 
Stata.  of  the  Treasory.  «f  War,  of  tJte  Mavy.  of  tin 


Interior,  tlie  Postmaster  General,  and  th«  Attomcr 
General)  holding  unj'  civil  office  to  which  he  haa  been 
appointed  by  and  with  the  advice  and  consent  of  the 
Senate,  and  every  person  who  shall  hereafter  bo  ap- 
poiatod  to  any  aaoh  office,  and  shali  beooma  duly 
qualified  to  aot  therein,  is,  and  shall  be.  eatitled  to 
hold  such  office  until  a  successor  shall  have  been  in 
like  manner  appointed  and  duly  qualified,  exeept  a> 
bareln  otherwiw  prorided." 

On  the  lOth  of  January,  18G7,  a  motion  was 
made  to  strike  oat  the  exception  of  the  beads 
of  Departments,  and  was  discussed  at  length. 
The  exception  did  not  rest  upon  any  want  of 
power  in  Congress  to  extend  the  operation  of 
the  bill  to  the  heads  of  Departments,  but  upon 
the  necessity  of  giving  the  President  control 
over  these  officers  in  order  to  secure  unity  and 
efficiency  in  Tjis  executive  authority.  Nearly 
all  the  duties  of  heads  of  Departments  are  by 
law  required  to  be  performed  "  as  the  Presi- 
dent of  the  United  States  shall  from  time  to 
time  direct."  Thejf  are  rarely  prescribed  by 
law.  This  is  especially  so  as  to  the  Secretary 
of  Wwr,  who  issues  all  orders  "by  command 
of  the  President,"  and  by  virtue  of  his  office 
is  invested  by  law  with  less  power  than  an  ac- 
counting officer.  His  duty  prescribed  by  lira 
Constitution  is  to  give  bis  opinion  in  writing 
when  called  tor  by  the  President.  His  pre- 
scribed legal  duty  is  to  moke  requisitions  npoo 
the  Secretary  of  the  Treasury  for  the  service 
of  the  Armf.  All  his  other  duties  rest  upon 
the  discretion,  order,  and  command  of  the 
Pfmident.  Kb  the  President  is  responsible 
for  the  acts  of  heads  of  Departments,  as  they 
exercise  a  part  of  his  executive  authority,  aa 
their  dnties  are  not  defined  hj  law,  as  is  the 
case  with  moft  civil  officers,  it  was  deemed 
unwise  to  take  from  the  presidential  office  the 
power  to  remove  such  heads  of  Dtjpartments 
aa  did  not  possess  his  confidence.  After  de- 
bate the  motion  to  strike  out  the  exception  waa 
lost  without  a  division.  At  a  subsequent  stage 
of  the  bill  the  motion  was  renewed  and  waa 
lost  by  the  decisive  vote  of  13  yeas  and  27  nays, 
and  the  bill  was  then  passed. 

In  the  House  of  Representatives  the  motion 
to  strike  out  the  exception  was  made  and  lost, 
but  was  subsequently  reconsidered,  aud  the 
motion  was  carried,  and  with  this  amendment 
the  bill  passed  the  House. 

T%e  question  again  came  before  the  Senate 
npon  a  motion  to  concur  with  the  House  in 
striking  out  the  exception  of  the  heads  of  De- 
partments, and  was  fully  debated,  and  again 
the  Senate  refused  to  concur  with  tliis  amend- 
ment by  a  vote  of  IT  yeas  to  28  nays.  In  this 
condition  the  disagreement  between  the  two 
Honses  came  before  a  committee  of  confer- 
ence, where  it  was  the  bounden  duty  of  the 
conferees  to  maintain  as  far  as  possible  the 
view  taken  by  their  respective  Honses.  The 
usual  course  in  such  a  case,  where  the  dis- 
arreement  does  not  extend  to  the  whole  of  the 
bnl,  or  to  the  principle  upon  which  it  is  found- 
ed, is  to  report  an  agreement  upon  so  much  as 
has  been  concurred  in  by  botJi  Houses,  thus 
limiting  the  change  in  existing  law  to  those 
provisions  which  meet  the  concurrence  of  both 
Houses;  therelbre.  the  Senate  conferees  might 
properly  have  declined  to  extend  the  change 
of  toa  law  beyond  the  vote  of  the  Senate,  and 
certainlir  would  not  have  been  jnstifiea  in 
agreeing'  to  a  proposition  thrice  defeated  tgr 
the  vote  of  the  Senate.  The  difference  between 
the  two  Houses  was  confined  to  the  sole  qnea- 
tion  whether  that  bill  should  regulate  the  ten- 
ure of  office  of  the  heads  of  Departments.  The 
Senate  left  them  subject  to  removid  at  the 
pleasure  of  the  President.  The  House  secared 
their  tenure  suWect  to  removal  only  at  the 
pleasure  of  the  Senate.  After  a  long  confer- 
ence, the  act  as  it  now  stands  was  reported, 
liie  first  section  is  as  fbllows : 

"That  every  person  holding  any  civil  offloa  to  wldek 
he  has  been  appointed  by  and  witk  the  advicd  ami 
ooasaot  of  the  Senate,  and  every jparMn  wh«  AtB 
>£4*,and 


linted  to  sooh  oi 


,  and*h«U  k*- 


hereaftor  be  aop  ^^     _  _ 

come  duly  qoiQUad  to  act  therein.' is  and'sluKll  ba 
entitled  to  bold'SuehoffieenntUaaaeoesorshall  n«Ta 
boan  in  lika  maiUMr  a»^iat*d  aikl  duly  quaHflMl, 
oxoaptaaharaiaotbarwiseBrovided:  FrimiM,  Ttek 
the  Secretaries  of  State,  of  the  Treasury,  of  n  wr,  of 
the  Navy,  and  of  the  Interior,  the  Postmaster  Gen- 
eral, aii4tiMAtt«niey  «tanmal.aiuil  bakUMroOM* 
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rapMttT«ly  for  md  ttorins  tb«  term  of  tb« President 
by  «boin  they  may  hare  been  appointed  and  for  one 
month  thereafter,  subject  to  removal  by  and  with 
the  adTice  and  consent  of  the  Senate." 

What  is  a  fair  and  legal  coDstruction  of  this 
section?  First.  That  the  tenure  of  civil  ofBces 
generally  should  be  left  as  in  the  original  bill, 
but  a  special  provision  should  he  made  for  the 
tenure  of.  heads  of  Departments.  Second. 
That  the  Pre.-ident  appolntiDg  a  head  of  a  De- 
partment should  not,  during  his  term,  without 
the  consent  of  the  Senate,  remove  him.  Third. 
That  after  thirty  days  from  the  expiration  of 
the  tenn  of  the  President  who  appointed  a 
head  of  a  Department,  the  office  of  the  latter 
would  expire  by  limitation.  To  this  extent, 
and  to  this  extent  alone,  did  the  Senate  con- 
ferees agree  to  change  the  existing  law.  The 
general  clause  prohibiting  removals  of  civil 
officers  is  confined  to  those  who  have  been  ap- 
pointed by  and  with  the  advice  and  consent 
of  the  Senate.  The  special  clause  prohibiting 
removals  of  Cabinet  officers  is  that  those  who 
have  been  appointed  by  a  President  during 
his  term  shall  not  be  removed  without  the  con- 
sent of  the  Senate. 

The  distinction  is  kept  np  between  heads  of 
Departments  and  other  civil  officers,  and  the 
only  limitation  upon  the  power  of  the  Presi- 
dent already  conferred  by  law  is,  that  having 
appointed  such  an  officer  be  shall  not  remove 
him  daring  his  term,  without  the  advice  and 
consent  of  Che  Senate.  In  all  other  respects 
the  law  of  1789  remains  unaltered. 

Was,  then,  Mr.  Stanton  appointed  by  the 
President  during  his  term  of  office?  It  not, 
he  holds  his  office  under  his  original  commis- 
sion and  tenure,  and  not  under  this  act.  If 
he  is  included  in  this  act  its  effect  is  to  declare 
his  office  vacant  April  4,  1865,  for  that  was 
thirty  days  after  the  e.xpiration  of  the  term  of 
the  President  who  appointed  him.  No  such 
absurd  purpose  was  intended.  The  plain  pur- 
pose was  to  leave  him  to  stand  upon  his  then 
tenure  and  commission  and  to  allow  each  Presi- 
dent for  each  term  to  appoint  his  beads  of  De- 
partments, with  the  consent  of  the  Senate,  and 
to  secure  them  in  their  tenure  during  that  term 
and  thirty  days  thereafter,  unless  the  Senate 
sooner  consented  to  their  removal.  If  the  pur- 
pose was  to  protect  Mr.  Stanton  against  re- 
moval why  select  the  language  that  excludes 
him  7  Hewas  not  appointed liy  this  President 
Dor  during  this  presidential  term.  How  easy, 
if  each  was  the  purpose,  to  say  that  "  beads 
of  Departments  holding  office  or  hereafter  ap- 
pointed should  hold  their  offices,"  &c.  To 
nold  that  the  words  inserted  were  intended  to 
warn  the  President  not  to  remove  Mr.  Stanton 
upon  peril  of  bein^  convicted  of  a  high  misde- 
meanor, is  to  punish  the  President  as  a  crimi- 
nal for  the  violation  of  a  Delphic  oracle.  It 
impugns  the  capacity  of  the  conferees  to  ex- 
press a  plain  idea  in  plain  words. 

I  can  only  say,  as  one  of  the  Senate  conferees 
under  the  solemn  obligations  that  now  rest 
npon  us  in  construing  this  act,  that  I  did  not 
understand  it  to  include  members  of  the  Cab- 
inet not  appointed  by  the  President,  and  that 
it  was  with  extreme  reluctance  and  only  to 
secure  the  passage  of  the  bill  that,  in  the  face 
of  the  votes  of  the  Senate,  I  agreed  to  the  re- 
port limiting  at  all  the  power  of  the  President 
to  remove  heads  of  Departments.  What  I 
stated  to  the  Senate  is  shown  by  your  records. 
One  of  your  conferees  [Mr.  Bdckalew]  refused 
to  agree  to  the  report.  Another  [Mr.  Wil- 
liams] thought  that  a  case  of  a  Cabinet  officer 
refusing  to  resign  vJhen  requested  by  the  Pres- 
ident was  not  likely  to  occur.  I  stated  ex- 
plicitly that  the  act  as  reported  did  not  protect 
from  removal  the  members  of  the  Cabinet  ap- 
pointed by  Mr.  Lincoln,  that  President  John- 
sou  might  remove  them  at  his  pleasure ;  and  I 
named  the  Secretary  of  War  as  one  that  might 
be  removed.  I  yielded  to  the  opinion  of  the 
Senate  that  no  limitation  should  be  made  upon 
the  power  of  the  President  to  remove  heads 
of  Departments  solely  to  secure  the  passage 
of  the  bill.  I  could  not  conceive  a  case  where 
the  Senate  would  require  the  President  to  per- 
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form  his  great  executive  office  npon  the  advice 
and  through  heads  of  Departments  personally 
obnoxious  to  him,  and  whom  he  had  not  ap- 
pointed, and,  therefore,  no  such  case  was  pro- 
vided for.  Yon  did  not  expressly  assent  to  this 
construction,  but  yon  did  not  dissent.  If  either 
of  yun  had  dissented,  I  leave  to  each  Senator  to 
say  whether,  in  the  face  of  his  previous  vote, 
he  would  have  approved  the  report.  This  con- 
struction of  the  law,  made  when  this  proceed- 
ing could  not  have  been  contemplated,  when 
the  President  and  each  member  of  his  Cabinet 
were  supposed  to  believe  the  act  unconstitu- 
tional, made  here  in  the  Senate  as  an  explan- 
ation for  my  yielding  so  much  of  your  opinions, 
is  binding  npon  no  one  but  myself.  But  can  I, 
who  made  it  and  declared  it  to  you,  and  still 
believe  it  to  be  the  true  and  legal  interpreta- 
tion of  those  words,  can  I  pronounce  the  Pres- 
ident guilty  of^ crime,  and  by  that  vote  aid  to 
remove  him  from  his  high  office  for  doing  what 
I  declared  and  still  believe  he  had  a  legal  right 
to  do  ?    God  forbid ! 

A  Roman  emperor  attained  immortal  infamy 
by  posting  bis  laws  '\bove  the  reach  of  the 
people  and  then  pnniiihing  their  violation  as  a 
crime.  An  American  Senator  would  excel 
this  refinement  of  tyranny,  if,  when  passing  a 
law,  he  declared  an  act  to  oe  innocent,  and 
then  OS  a  judge  punished  the  same  act  as  a 
crime.  For  this  reason  I  could  not  vote  for 
the  resolution  of  the  21st  of  B'ebruary,  and 
cannnt  say  "guilty"  to  these  articles. 

What  the  President  did  do  in  the  removal 
of  Mr.  Stanton  he  did  under  a  power  which 
you  repeatedly  refused  to  take  from  the  office 
of  the  President — a  power  that  has  been  held 
by  that  officer  since  the  formation  of  the  O'ov- 
ernment,  and  is  now  limited  only  by  the  words 
of  an  act  the  literal  construction  of  which  does 
not  include  Mr.  Stanton.  This  construction 
was  put  upon  the  act  by  the  Cabinet  when  it 
was  pending  for  the  approval  of  the  President. 
In  my  judgment  it  is  not  shaken  by  the  ingen- 
ious arguments  of  the  Managers. 

The  original  exception  was  in  the  body  of 
the  section ;  it  was  inserted  by  the  conferees  in 
a  modified  form,  as  a  proviso  at  the  close  of 
the  section.  The  first  clause  relates  to  all  civil 
officers,  except  heads  of  Departments.  The 
second  clause  relates  to  heads  of  Departments 
and  no  other  officers.  The  first  clause  ex- 
pressly excepts  the  officers  named  in  the  pro- 
viso, and  also  those  described  in  the  fourth 
lection.  To  consider  both  classes  of  officers 
OS  within  both  clauses  of  the  section  is,  it  seems 
to  roe,  an  unnatural  and  forced  construction 
of  language,  and  certainly,  when  construed  on 
a  criminal  trial,  is  too  doubtful  upon  which  to 
base  criminal  guilt. 

It  follows,  that  as  Mr.  Stanton  is  not  protected 
by  the  tenure-of-civil-office  act,  his  removal 
rests  upon  the  act  of  1789,  and  he,  according 
to  the  terms  of  that  act  and  of  the  commission 
held  by  him,  and  in  compliance  with  the  nu- 
merous precedents  cited  in  this  cause,  was 
lawfully  removed  by  the  President,  and  his 
removal  not  being  contrary  to  the  provisions 
of  the  act  of  March  2,  1867,  the  first,  fourth, 
fifth,  and  sixth  articles,  based  upon  his  removal, 
must  fail. 

The  only  question  remaining  in  the  first 
eight  articles  is  whether  the  appointment  of 
General  Thomas  as  Secretary  of  War  <Kf  in- 
terim, as  charged  in  the  second,  third,  seventh, 
and  eighth  articles  is  in  violation  of  the  Con- 
stitution and  the  laws,  and  comes  within  the 
penai  clauses  of  the  tenure- of-office  act,  and 
was  done  with  the  intent  alleged,  if  so,  the 
President  is  guilty  upon  these  articles.  This 
depends  upon  the  construction  of  the  clauses 
of  the  Constitution  already  quoted  and  of  the 
several  acts  approved  February  13, 1795,  Feb- 
ruary 20,  1863,  and  the  tenureof-office  act. 

Under  the  Constitution  ho  appointment  can 
be  made  by  the  President  during  the  session 
of  the  Senate,  except  by  and  wiln  the  advice 
and  consent  of  the  Senate,  unless  of  such  infe- 
rior officers  as  Congress  may  by  law  invest  in 
the  President  alone. 


By  the  act  of  February  18,  1796,  it  is  pr*" 
vided — 

"That  in  ease  of  vaenaoy  in  the  office  of  Seeretaiy 
of  State,  Secretary  ofthe  Treaeury,  or  of  tha  Seore- 
tary  of  the  Department  of  War,  or  of  any  officer  of 
either  of  the  said  Uupartuients  whole  appointment 
it  not  in  the  bead  thereof,  whereby  they  cannot  per- 
fbrm  the  dutiee  of  I  heir  (aid  respective  offlcea,  itsbait 
be  lawful  for  the  Prafideot  of  the  United  States,  ia 
caee  he  shall  thinl(  it  necessary,  to  authoriie  any 


person  or  persons,  at  his  discretion,  to  perform  the 
duties  of  the  said  reiMctive  ofioei  antil  a  tuoeenor 
be  appointed  or«uco  vaoancy  be  filled:  FrotiJtd, 


That  no  one  vacancy  shall  ho  supplied  in  manner 
afbresaid  for  a  longer  term  than  six  months." 

A  grave  question  might  arise  whether  thia 
act  is  constitutional ;  whether  the  head  of  a 
Department  is  an  officer  whose  appointment 
even  for  a  time  might  be  delegated  to  the  Pres- 
ident alone  duriitg  the  sessiou  of  the  Senate. 
Its  existence  unrepealed  would  relieve  the 
President  from  all  crimiiial  fault  in  acting 
upon  it;  but  it  is  in  derogation  of  the  plain 
constitutional  right  of  the  Senate  to  partici- 
pate in  all  important  nppoinlments,  and  if 
abused  would  utterly  destroy  their  power.  Ibis 
act  applied  only  to  the  three  Departments  then 
existing,  and  was  only  intended  to  apply  to 
vacancies  existing,  and  not  to  vacancies  to  be 
made.  Its  sole  purpose  was  to  provide  for  a 
temporary  vscancy  until  the  constitutional 
mode  of  appointment  could  be  exercised,  and 
could  not  infringe  upon  or  impair  the  right  of 
the  Senate  to  participate  in  appointments.  In 
the  Statutes-at- Large  it  is  designated  as  "ob- 
solete ;"  and  is,  in  fact,  superseded  by  tbe  aet 
approved  February  20,  1868,  (vol.  12,  p.  656.] 
This  act,  in  its  title,  shows  its  plain  object  ana 
purpose.  It  is  entitled  "An  act  temporarily 
to  supply  vacancies  in  the  Executive  Depart- 
ments m  certain  cases."     It  provides — 

"That  in  ease  of  t^e  death,  reaicnation,  aboanee 
from  the  scat  of  Oorernment,or  aicKnessof  the  head 
of  any  executive  Department  of  the  Qovernment,  or 
of  any  officer  ofeitberofthe  Mid  Departments  whos* 
•ppointmeDt  ia  not  in  the  baad  thareW, whereby  tb«r 
cannot  perform  tbe  duties  of  their  respective  imloe^ 
it  shall  be  lawftal  for  tbe  President  of  the  United 
States,  in  easa  be  shall  think  it  Deeanary.to  a«tbo>r- 
iaa  tbe  bead  of  aay  etber  asaoativ*  DepartBeat,  or 
other  officer  in  either  of  said  Departments  whose 
appointment  is  vested  in  the  President,  at  bis  discre- 
tien,  to  perform  the  dntles  of  tbe  said  ntpeetlTe  oP- 
fioes  anUl  a  SMaeasor  be  a«p«iBtad.  or  aatil  mA 
absence  or  inability  by  sickness  shall  oease:  Pro- 
tidtd.  That  no  onevacancy  shall  be  supplied  in  man- 
ner Ktbreeaid  for  a  lonser  term  than  six  raontbe. 

"  Sao.  Z.  And  bt  ii  fmrthm-  tuacttd.  That  aU  aoU  *. 
parts  of  acts  inconsistent  with  the  provisions  of  this 
act  are  hereby  repealed." 

This  act,  together  with  tbe  clause  of  the  Con* 
stitnlion  providiiu;  foi  ve^ancies  during  th« 
recess,  provides  ior  all  coses  of  vacancy  ex- 
cept the  one  of  removal  during  the  session  of 
the  Senate,  and  that  is  left  to  be  exercised  a* 
a  part  of  the  constitutional  power  of  appoint- 
ment by  and  with  the  advice  and  consent  of 
the  Senate.  This  act  is  complete  in  itself,  an4 
by  its  second  section  repeals  the  act  of  179^ 
and  all  other  acts  providing  for  temporair  i^ 
pointments.  It  is  in  harmony  with  the  Con» 
stitution,  for  it  avoids  the  doubtful  power  coif 
ferred  by  the  act  of  1795,  of  appointing  a  new 
officer  without  the  consent  of  tiie  Senate,  bat 
delegates  to  another  officer,  already  confirmed 
by  the  Senate,  the  power  temporarily  to  per* 
form  tbe  duties  of  the  vacant  place. 

Under  the  authorit;r  of  this  act  in  the_ca84 
of  the  vacancies  providifed  for  the  President 
might  have  authorized  the  head  of  any  other 
executive  Department  to  perform  temporarily 
the  duties  of  Secretary  of  War,  and  the  conuf 
try  would  have  had  the  responsibility  of  a  higk 
officer  already  approved  by  the  Senate.  In 
that  event  no  new  officer  would  have  been  ap< 
pointed,  no  new  salary  confored,  no  new  ogeqt 
of  nnantborized  power  substitnted  in  the  ploc* 
of  an  officer  of  approved  merit,  no  mere  instru- 
ment to  execute  executive  will  would  have  been 
thrust  in  tbe  face  of  tbe  Senate  during  their 
session,  to  hold  tbe  office  in  spite  of  the  con- 
stitutional power  of  the  Senate  and  against 
their  advice  and  consent.  Under  this  act  tha 
President  had  no  more  power  to  appoint  Gen- 
eral Thomas  Secretary  of  War  ad  interim  than 
he  had  to  appoint  an  v  of  the  leaders  of  the  lata 
rebellion.  General  Thomas  is  an  officer  of  tha 
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Army,  sabjeolto  court-martial,  and  not  an  offi- 
cer of  the  Department,  or  in  any  sense  a  civil 
or  Department  officer. 

Did  Ihe'  act  of  March  2,  18G7,  confer  this 
antfaoritv?  On  the  contrary,  it  plainly  pro- 
hibits all  temporary  appointments  except  as 
specially  provided  for.  The  third  section  re- 
peats the  constitutional  authority  of  the  Presi- 
dent to  fill  all  Tacancies  happening  during  the 
recess  of  the  Senate  by  death  or  resignation ; 
and  that  if  no  appointment  is  made  daring  the 
fbllowing  session  to  fill  such  vacancy,  the  office 
■ball  remain  in  abeyance  until  an  appointment 
IS  duly  made  and  confirmed ;  and  provision  is 
made  for  the  discharge  of  the  duties  of  the 
office  in  the  mean  time.  The  second  section 
provides  for  the  suspension  of  an  officer  during 
the  recess,  and  for  a  temporary  appointment 
during  the  recess.  This  power  was  exercised 
and  fully  exhausted  by  the  suspension  of  Mr. 
Stanton  nntil  restored  b^  the  Senate,  in  com- 
pliance with  the  law.  No  authority  whatever 
IS  conferred  by  this  act  for  any  temporary  ap- 
pointment during  the  session  of  the  Senate, 
bat,  on  the  contrary,  such  an  appointment  is 
plainly  inconsistent  with  the  act,  and  could  not 
be  inferred  or  implied  from  it.  The  sixth  sec- 
tion further  provides : 

"Thaterery  removal,  appointment,  or  employment 
made,  bod,  or  exorcised  oontrary  to  the  provieions 
of  this  act,  and  thomakinr,Bign!nf,iieaIiDg,eonnter- 
signinif.  or  ieeuiiK  of  any  commuaion  or  letter  of 
anthority  for  or  in  respot  to  any  auch  appointment 
or  employment,  shall  be  deemed,  and  are  hereby 
Aeelared  to  be,  bi(h  roiademaanora,  and,  upon  trial 
and  oonvietion  thereof,  every  person  guilty  thereof 
snail  be  punished  by  a  fine  not  exoeedinit  $10,000,  or 
by  Imprisonment  not  exceeding  five  years,  or  both 
■aid  paniahments,  in  the  discretion  of  the  court." 

The  langnnge  is  plain,  explicit,  and  was  in- 
serted not  only  to  prohibit  all  temporary 
•ppotntments  except  darine  the  recess,  and  in 
the  mode  provided  for  in  the  second  section, 
l)ut  the  unusual  course  was  taken  of  affixing 
a  penally  to  a  law  defining  the  official  dnty  of 
the  President.  The  original  bill  did  not  con- 
iHin  penal  clauses ;  but  it  was  objected  in  the 
Senate  that  the  President  had  already  disre- 
g:irded  mandatory  provisions  of  the  law,  and 
would  this;  and,  therefore,  aiVer  debate,  these 
f>«nal  sections  were  Added  to  secure  obedience 
to  the  law  and  to  give  to  it  the  highest  sanction. 

Was  not  this  act  willfully  violated  by  the 
President  during  the  session  at  the  Senate? 

It  appears  from  the  letter  of  the  President  to 
General  Grant,  from  his  conversation  with 
General  Sherman,  and  from  his  answer,  that 
he  had  formed  a  fixed  resolve  to  get  rid  of  Mr. 
Stanton  and  fill,  the  vacancy  without  the  advice 
of  the  Senate.  He  might  nave  secured  a  new 
Secretary  of  War  by  sending  a  proper  nomina- 
tion to  the  Senate.  This  he  neglected  and 
refused  to  do.  He  cannot  allege  that  the  Sen- 
ate refused  to  relieve  him  from  an  obnoxious 
•ainister.  He  could  not  say  that  the  Senate 
refused  to  confirm  a  proper  appointee,  for  he 
Would  make  no  appointment  to  them.  The 
Senate  had  declarea  that  the  reasons  assigned 
Ibr  suspending  Mr.  Stanton  did  not  make  the 
case  required  t)y  the  tenure-of  office  act,  but  I 
affirm  as  my  conviction  that  the  Senate  would 
have  confirmed  any  one  of  a  great  number  of 

Fatriotic  citizens  if  nominated  to  the  Senate, 
cannot  resist  the  conclusion,  from  the  evi- 
dence before  us,  that  he  was  resolved  to  obtain 
a  vacancy  in  the  Department  of  War  in  such  a 
waj  that  he  might  fill  the  vacancy  by  an  ap- 
pointment without  the  consent  of  the  Senate 
iud  in  violation  of  the  Constitntion  and  the 
Taw.  This  was  the  purpose  of  the  offer  to 
General  Sherman.  This  was  the  purpose  of 
the  appointment  of  General  Thomas.  If  he 
had  succeeded  as  he  hoped  he  could  have 
changed  his  temporary  appointment  at  pleasure, 
and  thus  have  defied  the  authority  of  the  Sen- 
ate and  the  mandatory  provisions  of  the  Con- 
stitntion and  the  law.  I  cannot  in  any  other 
way  account  (or  his  refusal  to  send  a  nomina- 
tion to  the  Senate  nntil  afler  the  appointment 
df  General  Thomas.  The  removal  of  Mr. 
Stanton  by  a  new  appointment,  confirmed  by 
the  Senate,  would  have  complied  with  the 


Constitution.  The  absolute  removal  of  Mr. 
Stanton  would  have  created  a  temporary 
vacancy,  but  the  Senate  was  in  session  to  share 
in  the  appointment  of  another.  An  ad  interim 
appointment  without  authority  of  law,  daring 
the  session  of  the  Senate,  would  place  the 
Department  of  War  at  his  control  in  defiance 
of  the  Senate  and  the  law,  and  would  have  set 
an  evil  example,  dangerous  to  the  public 
safety — one  which,  if  allowed  to  pass  unchal- 
lenged, would  place  the  President  above  and 
beyond  the  law. 

The  claim  now  made  that  it  was  the  sole  de- 
sire of  the  President  to  test  the  constitutionality 
of  the  tennre-of-office  act,  is  not  supported  by 
reason  or  b^  proof.  He  might,  in  August  last, 
or  at  any  time  since,  without  an  ad  interim 
appointment,  have  tested  this  law  by  a  writ  of 
quo  Karranto.  He  might  have  done  so  by  an 
order  of  removal,  and  a  refusal  of  Mr.  Stan- 
ton's requisitions.  He  might  have  done  so  by 
assigning  a  head  of  a  Department  to  the  place 
made  vacant  by  the  order  of  removal.  Such 
was  not  his  purpose  or  expectation.  He  ex- 
pected by  the  appointment  of  General  Sherman 
at  once  to  get  possession  of  the  War  Depart- 
ment, so  when  General  Thomas  was  appointed 
there  was  no  suggestion  of  a  suit  at  law  until 
the  unexpected  resistance  of  Mr,  Stanton,  sup- 
ported by  the  action  of  the  Senate,  indicated 
that  as  the  only  way  left. 

Nor  is  this  a  minor  and  uoimportant  viola- 
tion of  law.  If  upon  claim  that  the  tcnure-of- 
office  act  was  unconstitutional,  he  might  re- 
move an  officer  and  place  his  instrument  or 
agent  in  possession  of  it,  he  might  in  the  same 
way  and  by  the  same  means  take  possession 
of  all  the  Executive  Departments,  of  all  the 
bureaus,  of  the  offices  of  the  Auditors,  Comp- 
trollers, Treasurer,  collectors,  and  assessors, 
and  thus  control,  by  his  will,  the  purse  and  the 
sword.  Hekuew  thathispowerwascontested, 
and  he  defied  it.  It  is  clearly  shown  that  his 
purpose  w^  deliberately  formed  and  deliber- 
ately executed,  and  the  means  for  its  execution 
were  carefully  selected.  I  therefore  conclude 
that  the  appointment  of  General  Thomas  was 
a  willful  violation  of  the  law  in  derogation  of 
the  rights  of  the  Senate,  and  that  the  charges 
contained  in  the  second,  third,  seventh,  and 
eighth  articles  are  true. 

The  criminal  intent  alleged  in  the  ninth 
article  is  not  sustained  by  the  proof.  All  the 
President  did  do  in  connection  with  General 
Emory  is  reconcilable  with  his  innocence,  and 
therefore  I  cann9t  say  he  is  guilty  as  charged 
in  this  article. 

The  tenth  article  alleges  intemperate  speeches 
improper  and  unbecoming  a  Chief  Magistrate, 
and  the  seditious  arraignment  of  the  legislative 
branch  of  the  Government.  It  does  not  allege 
a  specific  violation  of  law,  but  only  personal 
and  political  offenses  for  which  he  has  justly 
forfeited  the  confidence  of  the  people. 

Am  I,  as  tcSenator,  at  liberty  to  decide  this 
cau.se  against  the  President  even  if  guilty  of 
such  offenses.  That  a  President  in  his  personal 
conduct  may  so  demean  himself  by  vice,  gross 
immorality^  habitual  intoxication,  gross  neg- 
lect of  official  duties,  or  the  tyrannous  exercise 
of  power,  as  to  justify  his  removal  from  office 
is  clear  enough ;  bnt  the  Senate  is  bound  to 
take  care  that  the  offense  is  gross  and  palpable, 
justifying  in  its  enormity  the  application  of  the 
strong  words  "high  crime  or  misdemeanor." 
And  above  all,  we  must  guard  against  making 
crimes  out  of  more  political  differences,  or  the 
abuse  of  the  Ireedora  of  speech,  or  of  thp  ex- 
hibition of  personal  weakness,  wrath,  or  im- 
becility. We  do  not  confer  the  office  of  Presi- 
dent, and  may  not  take  it  away  except  for  crime 
or  misdemeanor.  The  people  alone  may  con- 
vict and  condemn  for  such  offenses.  The  Sen- 
ate may  not  trespass  npon  the  jurisdiction  of 
the  people  without  itseabeing  guilty  of  usurpa- 
tion and  tyranny.  Better  far  to  submit  to  a 
temporary  evil  than  to  shake  the  foundations 
of  the  civil  superstructure"  established  by  the 
Constitution  by  enlarging  our  jurigdictiun  sons 
to  punish  by  removal  from  office  the  utmost 


latitude  of  discussion,  crimination  and  reeriiu- 
ination,  which, -so  long  as  it  is  unaccoiupaoied 
by  unlawful  acts,  is  but  the  foolish  vaporing  of 
liberty. 

The  House  of  Representatives  of  the  Thirty- 
Ninth  Congress  refused  to  rest  au  accusatiun 
upon  these  speeches,  and  so  of  the  prest-iit 
House,  until  other  acts  of  a  different  character 
induced  these  articles  of  impeachment.  We 
must  pass  npon  this  article  separately,  and 
upon  It  my  judgment  is  that  it  does  not  allege 
a  crime  or  misdemeanor  within  Uie  meaning 
of  the  Constitution. 

The  great  offense  of  the  President  consists 
of  his  opposition,  and  thus  far  successful  oppo- 
sition, to  the  constitutional  amendment  pro- 
posed by  the  Thirty-Ninth  Congress,  which, 
approved  by  nearly  all  the  loyal  States,  would, 
it  adopted,  nave  restored  the  rebel  States,  and 
thus  have  strengthened  and  restored  the  Union 
convulsed  by  civil  war.  Using  the  scaffoldings 
of  civil  governments,  formed  by  him  in  those 
States  without  authority  of  law,  he  has  de- 
feated this  amendment;  has  prolonged  civil 
strife  ;  postponed  reconstruction  and  reunion ; 
and  aroused  again  the  spirit  of  rebellion  over- 
come and  snbdued  by  war.  He  alone,  of  all 
the  citizens  of  the  United  States,  by  the  wise 
provisions  of  the  Constitution,  is  not  to  have  a 
voice  in  adopting  amendments  to  the  Consti- 
tution ;  and  yet  be,  Ixy  the  exercise  of  a  bale- 
ful influence  and  unauthorized  power,  has  de- 
feated an  amendment  demanded  by  the  result 
of  the  war.  He  has  obstructed  as  far  as  he 
could  all  the  efforts  of  Congress  to  iVKore  law 
and  civil  government  to  the  rebel  Slates.  He 
has  abandoned  the  party  which  trusted  him 
with  power,  and  the  principles  so  often  avowed 
by  him  which  induced  their  trust. 

Instead  of  cooperating  with  Congress,  by 
the  execution  of  laws  passed  by  it,  he  has 
thwarted  and  delayed  their  execution,  and 
sought  to  bring  the  laws  and  the  legislative 
power  into  contempt.  Armed  by  the  Consti- 
tution and  the  laws,  with  vast  powers,  he  has 
neglected  to  protect  loyal  people  in  the  rebel 
States,  so  that  assassination  is  organized  all 
over  those  States,  as  a  political  power  to  mur- 
der, banish,  and  maltreat  loyal  people,'  and  to 
destroy  their  property.  All  these  he  might 
have  ascribed  to  alleged  want  of  power,  or  to 
difference  of  opinion  in  questions  of  policy, 
and  for  these  reasons  no  such  charges  were 
exhibited  against  him,  though  they  affected  the 
peace  and  safety  of  the  nation.  When  he  adds 
to  those  political  offenses  the  willful  violation 
of  a  law  by  the  appointment  of  a  high  officer 
during  the  session  of  the  Senate,  and  without 
its  consent,  and  with  the  palpable  purpose  to 
gain  possession  of  the- Department  of  War, 
for  an  indefinite  time,  a  case  is  made  not  only 
within  the  express  language  of  the  law  a  high 
misdemeanor,  but  one  which  includes  all  the 
elements  of  a  crime,  to  wit:  a  violation  of  ex- 
press law,  willfully  and  deliberately  done  with 
the  intent  to  subvert  the  coustitutiooal  power 
of  the  Senate,  and  having  the  evil  effect  of 
placing  in  the  han,ds  of  the  President  unlimited 
power  over  all  the  officers  of  the  Government. 

This  I  understand  to  be  the  substance  of  the 
eleventh  article.  It  contains  many  allegations 
which  I  regard  in  the  nature  of  the  induce- 
ment, but  It  includes  within  it  the  charge  of 
the  willful  violation  of  law  more  specifically  set 
out  in  the  second,  third,  seventh,  and  eighth 
articles,  and  I  shall  therefore  vote  for  it. 

The  power  of  impeachment  of  all  the  officers 
of  the  Government,  vested  in  the  Senate  of 
the  United  States,  is  the  highest  trust  reposed 
in  any  branch  of  our  Government.  Its  exer- 
cise is  indispensable  at  times  to  the  safety  of 
the  nation,  while  its  abuse,  especially  lender 
political  excitement,  would  subordinate  t)ie 
executive  and  the  judiciary  to  the  legislative 
department.  The  guards  against  such  a  result 
are  in  the  love  of  justice  inherent  in  tbep^ple 
who  would  not  tolerate  an  abuse  of  power,  and 
also  in  the  solemn  appeal  each  of  us  have  made 
to  Almighty  God  to  do  impartial  justice  in  this 
cause.     We  dare  not  for  any  hnmiui  coiwder- 
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ation  diarcftard  thia  oAth,  bat  guided  by  eon- 
scienoe  and  reason  will,  no  doubt,  each  for 
himself,  render  his  verdict  upon  these  charges 
aceordiag  to  the  law  and  the  testimony,  and 
without  bias  from  personal,  political,  or  pop- 
ular influence.  This  done  we  may  disregard 
personal  consequences  and  leave  our  judgment 
and  conduct  in  this  great  historical  trial  to 
the  test  of  time. 


HON. 


OPINION 

OP 

ORRIS    S. 


JERRY. 


Eleven  articlesof  impeachment  are  preferred 
by  the  House  of  Representatives  against  the 
President  of  the  United  States. 

The  first,  second,  third,  eighth,  and  eleventh 
depend,  wholly  or  in  part,  upon  the  vaHdity  and 
construction  of  the  act  of  March  2, 1867,  ' '  reg- 
ulating the  tenure  of  certain  civil  offices,"  and 
will  be  considered  together  in  a  subsequent 
portion  of  this  opinion. 

The  fourth,  fiiib,  sixth,  and  seventh  charge 
the  commission  of  the  offense  technically 
known  as  "conspiracy,"  either  as  defined  by 
statute  or  by  common  law.  It  is  sufficient  to 
say,  in  regard  to  these  articles,  that  the  proof 
does  noteastain  the  charge.  No  testimony  has 
been  adduced  to  show  a  "  conspiracy  "  by  the 
President  with  any  person  other  than  Lorenzo 
'I'homas,  and  the  evidence  exhibited  is  sub- 
stantially .confined  to  the  letter  of  authority  of 
Februa^  21,  1888,  signed  by  the  former,  and 
the  acceptance  of  the  place  ot  Secretary  of  War 
ad  interim  by  the  latter.  The  conduct  of  Gen- 
eral Thomas  seems  to  have  been  influenced  by 
a  mistaken  idea  of  the  obligation  of  military 
obedience,  (to  which,  indeed,  the  phraseology 
»f  the  letter  of  authority  affords  some  counte- 
nance.) while  the  President  treats  him  as  a 
subordinate  rather  than  as  a  confederate. 

So,  also,  the  proof  fails  to  sustain  the  ninth 
article,  which  is  based  upon  the  conversation 
between  the  President  and  General  Emory  on 
the  22d  of  Febmnry,  1868.  The  only  evidence 
before  us  is  the  testimony  of  General  Emory 
himself,  which  discloses  the  declaration  by  the 
President  of  his  opinion  of  the  validity  of  an 
act  of  Congress,  but  affords  no  reason  to  infer 
that  it  was  given  as  charged,  ''  with  intent 
thereby  to  induce  said  Emory,  as  commander 
of  the  department  of  Washington,  to  violate 
the  provisions  of  said  act,"  Jcc. 

Toe  specifications  of  the  tenth  article,  as  to 
the  delivery  of  the  speeches,  are  substantially 
proved,  bat  the  legal  conclusion,  that  thereby 
"said  Andrew  Johnson,  President  of  the  United 
States,  did  commit  and  was  then  and  there 
gnilty  of  a  high  misdemeanor  in  office,"  does  not 
resaltfrom  the  establishment  of  the  truth  of  the 
specifications.  The  speeches  proved  were  cer- 
tainly DOtJndictable,  either  at  common  law  or 
by  statute,  nor  were  they  in  any  sense  acts  of 
official  misconduct  or  omissions  of  official  daty. 
They  were  vain,  foolish,  vulgar,  and  nnbecom- 
iag,  bat  the  Constitution  does  not  provide  that 
a  President  majr  beimpeaohedfor  tbeexhibition 
of  these  qualities. 

,  Contenting  myself  with  these  observations 
upon  the  fourth,  fifth,  sixth,  seventh,  ninth, 
and  tenth  articles  of  impeachment,  I  find  the 
respondeat  not  gttilfy  upon  each  and  all  of 
thera. 

The  first,  second,  third,  eighth,  and  eleventh 
articles  remain  to  be  considered,  and  npon 
these  I  am  constrained  to  arrive  at  a  different 
result.  I  accept,  preliiainarily,  the  constmc- 
tion  given  by  the  Chief  Jastice  to  ^e  eleventh 
article: 

"  Th*  srsvamen  of  this  artielsseems  to  be  that  the 
President  attoupted  to  defeat  the  ezeoution  of  the 
tcnore-of-officeaet."  •  •  •  •  "Theain- 
kIo  (ubstaotive  matter  charred  is  the  attempt  to  pre- 
vent the  execution  of  ttaetoDare-of-offloe  act."  * 
•  •  *  "Thissiaglematter.couDeotedwiththe 
u  tb  cr  matters,  preTioiuly  and  subseqaeo  tlv  alleged,  ia 
cbarftcd  as  the  nigh  miademeanor  of  wbieh  the  Presi- 
dent i«  atlefed  to  have  been  gailtx.  The  geDeral 
que«tiou,  KiuUy  or  not  guilty  of  a  high  miadeaeaoor 
as  chitreed,  socms  fully  to  cover  the  whole  charKe." — 
Kmiaria  i^  the  CkitfJuHice,  Impeaohment  Trial,  p. 


If  an  actual  violation  of  the  tennre-of-office 
act  is  a  high  misdemeanor,  as  declared  by  the 
act  itself,  then,  in  my  judgment,  the  attempt 
to  "defeat,"  to  "prevent"  the  execution  of 
that  act  by  the  President  of  the  United  States, 
charged  with  the  whole  responsibility  of  execu- 
tive duty,  is  a  high  misdemeanor  in  office,  for 
whose  commission  the  Constitutiou  subjects 
him  to  impeaohment  and  removal  from  office. 

With  this  preliminary  statement  I  observe 
that  my  opinion  upon  the  second,  third,  eighth, 
and  eleventh  articles  arises  out  of  and  must 
stand  or  fall  with  the  opinion  which  I  have 
formed  upon  the  first.  The  greater  portion  of 
my  remaining  observations  will  therefore  be 
directed  to  that  article. 

The  substantive  charge  in  the  first  article  is 
the  removal  of  Mr.  Stanton,  contrary  to  the 
provisions  of  the  tenure-of-office  act.  It  is 
tme  that  the  removal  is  alleged  only  indirectly, 
but  it  is  familiar  law  that  the  technicality  of 
an  indictment  is  unnecessary  in  articles  of  im- 
peachment. The  first  article  states  in  detail 
what  the  President  did  and  the  intent  with 
which  it  was  done,  namely,  to  violate  the  act ; 
and  the  facts  stated  constitute  in  effect  an  actnal 
removal,  with  which  statement  the  evidence 
also  accords. 

On  the  2l8t  of  Febroary,  1868,  the  President 
sends  written  notice  to  Mr.  Stanton  stating  to 
him  "  you  are  hereby  removed."  On  the  same 
day  the  President  informs  Lorenzo  Thomas 
that  Mr.  Stanton  has  ' '  been  this  day  removed," 
and  appoints  the  Adjutant  General  Secretary 
ad  interim.  The  Secretary  ad  interim  is  in- 
vited to  take  and  does  take  his  place  as  Secre- 
tary of  War  in  the  Cabinet  councils  from  that 
day  to  the  present ;  is  recognized  there  as  Sec- 
retary by  the  President  and  Cabinet,  and  Mr. 
Stanton  is  carefully  excluded ;  and  finally,  two 
nominations  of  a  permanent  Secretary  have 
been  sent  to  the  Senate  by  the  President  -"  in 
place  of  Edwin  M.  Stanton,  removed."  By 
these  acta  the  President  must  stand  or  fall ; 
according  to  them  he  is  to  be  tried,  and  he 
accepts  the  issue. 

Was,  then,  the  removal  of  Mr.  Stanton  a  high 
misdemeanor  as  charged?  llie sixth  section  of 
the  tenure-of-office  act  ia  as  follows : 

"Every  removal,  appoiDtment,  or  employmeiit 
made,  had,  or  cxereiaed  contrary  to  the  provisiong 
of  this  act,  and  the  making,  signing,  sealing,  coun- 
teraigning,  or  iaaning  of  any  eommisaion  or  letter  of 
oathority  for  or  in  respect  to  any  snoh  appointSMDt 
or  employment  shall  oe  deemed,  and  are  hereby  de- 
clared to  be,  high  misdemeanors,  and  upon  trial  and 
conviction  thereof  every  person  gnilty  thereof  shall 
be  punished  by  a  fine  not  exceeding  $10,000,  or  by 
imprisonment  not  exceeding  five  years,  or  both  said 
punishments,  in  the  discretion  of  the  court." 

If  the  statute  is  valid,  and  Mr.  Stanton  is 
within  its  provisions,  the  character  of  the  of- 
fense would  seem  to  be  unmistakable. 

The  President  denies  its  validity,  asserting — 

"That  the  Constitution  of  the  United  States  aon- 
fors  on  him  as  part  of  the  executive  power,  aod  as 
one  of  the  necessary  means  and  instruments  of  per- 
forming the  ezeeative  duty  expressly  imposed  npon 
him  by  the  Constitution,  of  taking  care  that  the  laws 
be  faithfully  executed,  thepoioer  ut  any  and  nlltimet 
of  removing  from  office  all  executive  offlcertfor  etcuM  to 
b*^udged  of  iv  th*  PrentUnt  alon*," — Annotr  to  Arii- 
eUi. 

Of  conrse  this  claim  woald  extend  not  only 
to  the  act  of  March  2,  1867,  but  would  sweep 
from  the  statute-book  every  act  fixing  any 
tenure  of  office  except  the  pleasure  of  the  Pres- 
ident. The  assertion  of  these  extraordinary 
prerogatives  rests  upon  the  following  words  of 
the  Constitution : 

"The  exsoBtive  power  shall  be  vested  in  a  Prerf- 
dent  of  the  United  States  of  America," 

It  is  not  {ireteaded  that  there  is  a  word  in 
the  Constitation  besides  these  that  confers  upon 
anybody  the  power  of  removal  from  office,  ex- 
ceptin  cases  of  impeachment.  Itbehooves  us, 
then,  to  inquire  what  is  this  "  txtetiiwe  povtr" 
which  is  ''vested"  in  the  President  of  the 
United  States  of  America  ? 

Executive  powers  differ  in  different  nations. 
A  Russian  czar  has  executive  power  quite 
unlike  that  of  a  British  sovereign,  and  wetiave 
hitherto  supposed  that  of  the  latter  to  be  equally 
dissimilar  to  the  authority  of  a  republican 
President.     How,  then,  shall  we  measure  the 


executive  function  in  the  United  States?  Sim- 
ply by  the  Constitution.  Does  that  instmment 
expressly  confer  a  power?  We  must  submit. 
Is  it  silent,  and  ia  it  necessary  to  phiee  the 
power  somewhere  for  the  well-ordering  of  the 
state?  We  must  search  the  Constitution  to 
find  the  authority  which  is  clothed  with  the 
function  of  creating  or  designating  the  proper 
depositary. 

The  Constitution  is  silent  upon  the  power  of 
removal ;  but  this  is  a  power  that  may  be  need- 
ful for  the  well-ordering  of  the  State ;  and  turn- 
ing to  the  last  clause  of  the  eighth  section  of 
the  first  article  of  the  Constitution  we  find  the 
authority  given  to  Congress  "  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  all  powers  vested  by  this 
Constitution  in  the  Government  of  the  United 
Stales,  or  in  any  Dejpartineni  or  officer  thereof. ' ' 

It  woald  certainly  seem  too  plain  for  argu- 
ment that  thea"act  regulating  the  tenure  of 
certain  civil  offices  "  ia  within  the  very  letter 
of  this  constitutional  authority.  The  judg- 
ment of  the  Senate,  three  times  definitely  ex- 
pressed, has  been  in  conformity  with  these 
views,  and  to  that  judgment  I  adhere. 

The  inquiry  whether  Mr.  Stanton  is  within 
the  provisions  of  the  law  has  been  complicated 
by  the  ingenuity  of  counsel,  but,  upon  a  fair 
consideration  of  the  act,  presents  little  diffi- 
culty.   The  first  seotion  is  as  follows: 

"  ^etfry  person  hold ini:  any  civil  office  to  which  ho 
has  been  appointed  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  every  pcrijon  who  tthall  here- 
after be  appointed  to  any  i-uch  office,  and  shall  be- 
come duly  qualified  to  net  therein,  is,  and  shall  be, 
entitled  to  hold  such  office  until  a  successor  shall 
have  been  in  like  manner  appointed  and  duly  quali- 
fied, except  as  herein  otiierwise  provided :  Fi-ooidetl. 
That  the  Secretaries  of  State,  of  the  Treasury,  of 
War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster 
General,  and  the  Attorney  General,  shall  hold  their 
offices  respectively  for  and  during  the  term  of  the 
President  by  whom  tney  niay  have  been  appointed. 
and  for  one  month  tber-atter.  subject  to  removal  by 
and  with  the  advice  and  cunseot  ot  tbo  Seuutc." 

It  is  claimed  that  the  debates  in  Congress, 
and  especially  in  the  Senate,  upon  the  passage 
of  the  act,  dmnand  a  construction  which  slii^l 
exclude  Mr.  Stanton  from  its  previsions.  I 
remark  here  that  these  debates  shoald  not  be 
confounded  with  what  is  termed  "eoateoipo- 
raneous  construction."  I  shall  have  oecasion 
to  consider  the  latter  in  another  place.  The 
debates  may  properly  be  examined  in  orderto 
ascertain  the  intent  of  the  makers  of  the  law. 
I  was  not  in  Congress  at  the  pasMge  of  the 
act,  and  must  consider  it  in  its  Ustorie  and 
legal  aspect.  The  counsel  who  opened  the 
case  for  the  President  very  truly  remarked, 
(page  376,  Impeachment  Trial:) 

"  This  law,  as  Senators  very  well  know,  had  a  par- 
pose;  there  was  a  practical  objeot  in  the  view  of 
Congress;  and  however  clear  it  might  seem  that  the 
language  of  the  law,  when  applied  to  Mr.  Stanton's 
coae,  would  exdnde  that  case;  however  el«ar  that 
might  seem  on  the  mere  words  of  the  law.  if  the 
purpose  of  the  law  could  be  discerned,  and  that  por- 

SoKC  plainly  required  a  different  interpretation,  that 
iffereot  ioterprotalioD  shoald  be  given." 

What,  now,  was  the  practical  object  of  this 
law  so  far  as  it  refers  to  Cabinet  offi6ers?  I 
think  that  no  candid  reader  of  the  debates  in 
the  House  of  Representatives  can  doubt  that 
that  bod^  intended  to  protect  all  the  members 
of  Mr.  Johnson's  Cabinet  against  removal  by 
the  President  alone.  Rightly  or  wrongly,  thsy 
felt  that  it  woald  be  safer  for  the  conntiy  to 
have  the  Departments  in  the  hands  of  the  ex- 
isting Cabinet  officers  until  the  Senate  should 
consent  to  their  removal.  I  think  that  it  is 
also  evident  that  the  Senate  was  willing  to 
leave  With  the  President  the  power  of  remov- 
ing all  Cabinet  officers  as  theretofore  practiced. 

Here  the  two  Houses  disagreed,  and  in  the 
bill  as  reported  by  the  conference  committee 
there  was  a  compromise.  I  think  that  the 
House  supposed  that  it  had  attained  its  object 
by  the  bill  as  reported  by  the  conference  com- 
mittee, by  keeping  in  aU  the  Cabinet  officers 
until  one  month  atler  the  close  of  the  current 
presidential  term,  unless  the  Senate  should 
sooner  consent  to  their  removal.  1  think  that 
the  Senate  supposed  that  it  had  gained  its  point 
so  far  as  the  Secretaries  appointed  by  Mr.  Lin- 
coln were  concerned.    I  am  thds  brought  to 
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t]i6  peoowity  of  eonstruinf;  a  law  passed  by  one 
House  with  a  different  inteDtion  from  that 
which  animated  the  other.  I  am,  of  course, 
left  to  determine  the  true  intent  and  meaning 
of  the  law  by  the  law  itself,  giving  to  its  lan- 
guage its  ordinary  legal  scope  and  signi6cation. 

Coming  thas  to  the  consideration  of  the  first 
section  of  the  act,  (which  alone  is  material  to 
this  inquiry,)  it  will  be  observed  that  it  does 
not  deal  with  the  incidents  of  officM,  hvA  with 
thefcanchises  ofpersoiu.  It  regulates  temtr««, 
not  term*,  of  omce.  It  is  only  the  opposite 
view,  which  has  no  sanction  in  the  statute,  that 
can  lead  to  a  misconception  of  its  scope. 

The  word  tenure  comas  to  us  from  the  law 
of  real  estate : 

"Th«  thing  holden  isstyled  a(eM»Mia,tbe  possen- 
on  tenant*,  and  the  manner  of  their  p(M»«i»ioa  « 
l*Hure."—2Bla.  Om.,  60. 

Webster  defines  the  word  as  follows : 

"  Ten«r« :  the  aot  or  right  of  holding  as  iiiopert7> 
Hanatr  of  holding  in  general." 

It  is  a  right  or  title  pertaining  to  a  perton, 
and  as  such  is  treated  throughout  the  statute. 
The  body  of  the  section  comprehends  "eoeiy 
person  holding  civil  (^iee,"  and  is  restricted 
only  by  a  single  exception,  namely,  the  persons 
described  in  the  proviso  as  holding  their  offices 
during  the  term  of  the  President  by  whom  they 
were  appointed.  The  counsel  for  the  Presi- 
dent (p<^  1099,  Impeaehment  Trial)  quotes 
the  proviso: 

"  Provided,  That  the  Seeretaries  of  State,  of  the 
Treasnry,  of  War,  of  the  Navy,  and  of  the  Interior, 
the  Postmaster  Qeneral,  and  the  Attorney  General, 
shall  hold  their  offices  respectively,"  Ac. 

And  adds : 

"  That  does  not  mean  the  men ;  it  meani  the  offices 
Aall  hare  that  tenure." 

This  certainly  sounds  like  absurdity.  The 
Secretary  of  State  or  of  War  is  not  an  office 
but  an  officer}  a  person  holding  an  office.  An 
office  has  no  tenure ;  the  possessor  of  an  office 
has  that  "  manner  of  possession,"  that  "  act 
or  right  of  holding,"  that  "mannei-  of  hold- 
ing," which  is  a  tenure.  Xbe  absurdity  be- 
comes i^parent  if  we  read  the  proviso  accord- 
ing to  the  construction  of  the  ingenious  counsel 
for  tke  President ; 

"  TheeflMB  of  S««Ntary  of  Stat*,  of  War.  J».,  shaU 
hold  their  iMpeotiv*  offioea,"  Ao. 

It  follows,  therefore,  as  suggested  by  one  of 
the  Meoagers,  that  it  is  immaterial  whether 
we  coasider  Mr.  Staeton  as  holding  his  office 
daring  the  term  of  the  President  by  whom  he 
was  appointed  or  not ;  all  agree  that  he  was 
hoWog  the  office ;  if  within  the  term  of  Uie 
President  by  whom  ke  was  appointed  he  is 
eabwtsd  ia  the  proviso ;  if  not  within  each 
term,  he  was  a  "person  holding  civil  office," 
and  protected  by  the  body  of  the  section. 

If,  BOW,  I  turn  to  contemporaneous  construc- 
tion to  ascertain  the  meaning  of  the  law,  I  find 
such  a  construction  given  both  by  the  execu- 
tive and  legislative  departments  of  the  Oovem- 
raent.  Whatever  the  President  gr  his  Cabinet 
may  have  thought  before  the  final  passage  of 
the  aot  of  its  ettect  upon  Mr.  Stanton,  a  period 
arrived  within  a  few  months  after  its  passage 
when  it  became  necessary  for  Mr.  Johnson  to 
give  it  a  piacUoal  construction.  He  informs 
uft  that  he  proceeded  with  great  and  aaxioiiw 
disUberation,  and  the  evidence  before  as  demon- 
strates that  he  arrived  at  the  conclusion  that 
Mr.  Stanton  was  within  the  act. 

On  the  12th  of  August,  1867,  the  President 
suspended  the  Secretary  of  War  from  office,  in 
conformity  with_  the  provisions  of  the  act  By 
the  same  authority  he  appointed  General  Grant 
Secretary  ttd  inierim.  He  notified  the  Secre- 
tary of  Ute  Treasury  of  his  action,  citing  the 
act  by  name  as  the  authority  for  such  notifi- 
cation. He  sent  in  his  reasons  to  the  Senate, 
pursuant  to  the  law,  and,  as  he  informs  us. 
hoped  for  the  concurrence  of  the  Senate  and 
the  removal  of  the  Secretary,  in  accordance 
with  the  Law. 

It  is  too  late  now  to  do  away  with  the  effect 
of  this  executive  constraetion  by  the  assertion 
that  a  power  of  suspension  hae  biecm  discovered 
in  the  Constitution  which  has  never  been  exer- 


cised and  never  thought  of  before  since  the 
foundation  of  the  Govemm«it. 

Upon  the  presentation  of  the  President's 
reasons  for  the  removal  of  the  Secretary  the 
Senate  gave  a  legislative  construction  to  the 
statute.  It  proceeded  in  exact  conformity  with 
the  terms  of  the  law ;  it  considered  the  reasons ; 
it  debated  them ;  it  refused  to  concur  in  them, 
and  sent  notice  tJiN^of  to  the  President.  lam 
not  aware  that  a  single  Senator  in  that  debate 
suggested  that  Mr.  Stanton  was  suspended  by 
virtue  of  the  Constitution,  or  that  he  was  not 
embraced  in  the  protection  of  the  tenure-of' 
office  act. 

Upon,  then,  a  fair  consideration  of  the  de- 
bates accompanying  the  passage  of  the  act, 
upon  the  proper  construction  of  the  language 
of  the  act  itself,  and  upon  the  contemporaneous 
construction  given  to  it  by  the  uxeoative  and 
legislative  branches  of  the  Government,  I  find 
Mr.  Stanton  to  be  embraced  within  the  pro- 
visions of  the  first  section. 

I  find,  therefore,  the  act  to  be  valid,  and  that 
it  includes  Mr.  Staiuton  in  its  protection  against 
the  presidential  power  of  removal  without  the 
consent  of  the  Senate. 

I  find  that  the  President  has  deliberately 
broken  this  law,  and,  by  its  express  terms,  has, 
in  so  doing,  committed  a  high  misdemeanor. 

It  is  urged,  however,  that  the  offense  is  not 
complete  Decause  the  criminal  intent  was  ab- 
sent. It  is  said  that  the  law  was  broken  to  teat 
its  constitutionality.  To  this  the  obvious  an- 
swer is,  he  who  breaks  a  law  for  this  purpose 
must  take  the  risk  of  its  being  held  to  be  con- 
stitutional by  the  proper  tribunals.  In  this 
case  the  Senate  is  the  proper  tribunal  for  the 
trial  of  the  (question,  and  it  affirms  the  consti- 
tutionality ot  the  law. 

But  I  do  not  find,  in  fact,  that  it  was  the 
intention  of  the  President  to  try  the  constitu- 
tional question.  The  means  adopted  were  not 
adapted  to  that  end.  Upon  Ae  removal  of 
Mr.  Stanton  the  latter  could  have  no  remedy 
in  the  courts,  and  the  President,  though  time 
and  opportunity  have  been  ample  uoce  the 
passage  of  the  law,  has  never  attempted  to 
initiate  legal  proceedings  himself. 

The  evidence  in  this  ease  exhibits  the  real 
intent  with  perfect  clearness.  The  declarations 
of  the  President  at  different  periods  during  the 
last  two  years,  as  proved  before  us ;  his  in- 
termeddling with  the  southern  Legislatures  in 
opposition  to  Confess,  as  shown  by  the  Ala- 
bama telegram  ;  his  conversation  with  Wood, 
unfolding  his  purpose  of  distributing  a  pat- 
ronage, whose  emoluments  exceed  twenty- 
one  million  dollars  a  year,  for  the  purpose  of 
creating  a  party  hostile  to  the  measures  of 
Congress — all  these  demonstrate  a  fixed  and 
unconstitutional  design  to  "defeat"  and  "pre- 
vent" the  execution  of  the  laws.  Grant  that 
he  was  honest  in  all  this,  and  that  he  believed 
that  the  laws  ought  to  have  been  defeated.  So 
were  Charles  I  and  James  II  honest  in  their 
ideas  of  the  royal  prerogative ;  but  those  ideas 
brought  one  to  the  block  and  cost  the  other  his 
crown.  In  this  country  the  Legislature  is  the 
organ  of  the  people,  and  the  laws  are  the  peo- 
ple's will.  For  tiie  Kxecntive  to  set  his  own 
will  in  opposition  to  the  will  of  the  people, 
exiK'essea  through  Congress,  and  employ  the 
powers  vested  in  him  for  other  purposes  to  that 
end,  is  repugnant  to  the  whole  spirit  of  the 
Constitution. 

Yet  the  evidence  leaves  no  doubt  that  such 
has  been  the  persistent  course  of  the  President 
for  more  than  two  years.  In  this  course  Mr. 
Stanton  had  become  a  formidable  obstacle  to 
the  designs  of  Mr.  Johnson.  The  mesflage  of 
the  latter  of  December  13, 1867,  communicat- 
ing the  reasons  for  the  su^tension  of  the  Sec- 
retary, and  the  answer  to  the  first  article  of 
impeachment,  disclose  the  irreconcilable  na- 
ture of  their  differences,  and,  as  is  evident 
from  the  President's  letter  to  General  Grant, 
these  differences  culminated  soon  after  the  pas- 
sage of  the  supplementary  reconstruction  bill 
of  March  23,  lti67.  From  the  time  of  the  pas- 
sage of  that  bill  the  possession  of  the  Depart- 
ment of  War  would  confer  vast  iniuence  either 


in  fiivor  of  or  against  the  whole  lyatem  of  re- 
construction adopted  by  Congress,  according 
to  the  views  of  the  possessor.  Mr.  Stanton 
was  known  to  favor  tJiat  system,  as  the  Presi- 
dent himself  declares  in  the  letter  to  General 
Grant. 

And  herein  I  find  the  intent  of  the  Presi- 
dent in  this  removal  of  the  Secretary  an  intent 
to  defeat  the  will  of  the  people  already  crystal- 
lized into  law,  cuid  substitute  bis  own  will  in- 
stead;  an  intent  unlawful,  unconstilutionai, 
and  revolutionary,  iind  which,  breaking  out 
into  overt  act,  in  tne  removal  of  Mr.  Stanton, 
gives  to  that  act  a  deeper  tinge  of  gnilt  than 
attaches  to  any  mere  violation  of  a  penal 
statute. 

Complaint  has  been  made  because  upon  this 
question  of  intent  the  Senate  refused  to  hear 
ute  testimony  of  Cabinet  officers  as  to  the  ad- 
vice given  by  them  to  the  President.  I  can- 
not conceive  of  any  proposition  more  danger- 
ous to  the  stability  of  our  institutions  than  that 
the  Presidentmay  shield  himself  from  impeach- 
ment for  high  crimes  and  misdemeanors  behind 
the  advice  of  his  Secretaries.  Apart  from  the 
common-law  objection  of  irrelevancy,  such  evi- 
dence should  be  excluded  upon  the  gravest  con- 
siderations of  public  policy. 

Upon  this  review  of  the  law  and  the  te«i- 
mony  I  find  that  the  President  is  guilty  of  a 
high  misdemeanor  as  charged  in  the  first  arti- 
cle of  impeachment. 

It  is  a  necessary  result  of  this  opinion  that 
I  also  find  him  guilty  of  high  misdemeanors  as 
charged  in  the  seeond,  third,  eighth,  and  elev- 
enth articles  of  impeachment.  I  do  not  think 
it  needful  to  elaborate  the  legal  and  logical 
connection,  as  it  will  be  obvious  to  any  careful 
reader  of  the  articles  themselves,  kee[HDg  in 
mind  that  the  copstmction  suggested  by  the 
Chief  Justice  is  applied  to  the  el^enth  arueloi 
as  before  stated. 


OPINION 

or 

HON.  WILLIAM  P.  FESSENDEN. 

The  House  of  Representatives  have,  under 
the  Constitution  of  the  United  Slates,  presented 
to  the  Senate  eleven  distinct  articlea  of  im- 
peachment for  high  crimes  and  i&isdemeanors 
against  the  President.  Each  Senator  has  sol- 
emnlv  swem,  as  requived  by  the  ConsutiitiOo* 
to  "doimpartial  justieeaccordingtotheConsti- 
tation  ana  the  laws,"  upon  the  trial.  It  needs 
no  argument  to  show  that  the  PresideBt  is  on 
trial  tor  the  specific  offenses  charged,  and  for 
none  other.  It  would  be  contrary  to  every 
principle  of  justice,  to  the  clearest  dictates  of 
right,  to  try  and  condemn  any  man,  however 
guilty  he  may  be  thought^  for  an  oSiaase  aot 
charged,  of  which  no  notice  has  been  given  to 
him,  and  against  which  he  has  had  no  oppor- 
tunity to  deteod  hims^  The  qoestioo  tltsa  is, 
as  proposed  to  e  vec^r  Senator,  sitting  as  a  judge, 
and  sworn  to  do  impartial  justice,  "U  the 
President  guilty  or  aot  gailty  of  a  bi|b  crime  or 
misdemeanor,  as  ohM^ged  in  all  or  aitber  of  the 
articles  exhibited  against  him?" 

The  first  article  of  the  series  substantially 
charges  the  President  with  having  attempted 
to  reoiove  Edwin  M.  Stanton  from  the  office  of 
Secretary  of  War,  which  he  rightfully  iidd,  ia 
violation  of  law  and  of  the  Constitution  of  the 
United  States.  Granting  that  aa  ilbignl  and 
unconstitutional  attempt  to  remove  Mr.  Btaa- 
ton  in  the  manner  alleged  in  thearticle,  whether 
successful  or  not,  is  a  high  misdemeanor  ia 
office,  the  first  obvious  inquiry  presents  itself^ 
whether  underthe Constitution  and  the  lawsthe 
President  had  or  had  not  a  right  to  reorove  that 
officer  at  the  time  such  attempt  was  made,  the 
Senate  being  then  in  session.  To  answer  this 
inquiry  it  is  necessary  to  examine  the  several 
provisions  of  the  Constitution  bearing  upon  the 
question,  and  the  laws  of  Congress  applicable 
thereto,  together  with  the  practice,  if  any,  which 
has  prevailed  since  the  formation  of  the  Gov- 
ernment upon  the  subject  of  removals  from 
office. 
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Th«  provi«io«»  of  th«  Co^stUation  a|ipIie*U« 
to  ihe  qaestion  are  very  few.  They  ar«  •«  fol- 
lows: 


be  vaaud  in  a  PNiritient  of  th*  United  Statea  of 


AtnOLi  U.  SionoR  1.  "Tho  asveottre  powar  siiaH 

■  : :: :  .l.  .^tedsu 

America. 


the  adrioe  and 


•'  A«T.  n,  Sro.  2.  HerthePr««ident]» 
*  shall  nomioate,  and,  by  an<t  with  t 


consent  of  the  Senate,  snail  appoint,^  ambawadotl, 
otlier  poblio  ministers  and  consuls,  judges  of  the 
Supreme  Conrt,  and  all  other  offlcera  of  the  United 
States,  whose  appointments  ai«  not  herein  otherwise 
provided  for,  and  whioh  shall  be  eetablished  bylaw." 

&mm«  aeetioa : 

"  ThePrMident  shdlhare  power  to fln  gp  all  Tsean- 
eiee  that  may  happen  dnrini  the  reoeas  of  the  Senate 
by  cranting  oommissions  which  shall  expire  at  the 
.  end  of  their  next  session. 

'•  Akt.  U.  Sec.  i.  The  President,  Vice  President,  and 
all  eiril  oSeers  of  the  United  States  shall  be  remored 
from  office  on  impeaohaunt  for  and  eonviotion  of 
treason,  bribery,  or  other  high  crimes  and  misde- 
meanon." 

Tlie  whole  question  of  removals  from  office 
came  under  the  consideration  of  the  First  Con- 
gress assembled  after  the  adoption  of  theCon- 
ttitution  and  was  much  discassed  by  the  able 
men  of  that  day,  among  whom  were  several  who 
took  a  prominent  part  in  framinz  that  instru- 
ment. It  was  noticed  by  them  that  the  only 
provision  which  touched  in  express  terms 
open  the  subject  of  removals  from  office  was 
found  in  the  clause  which  related  to  impeach- 
ment ;  and  it  was  contended  that,  consequently, 
there  was  no  other  mode  of  removal.  This 
idea,  however,  found  no  favor  at  the  time^  and 
seems  never  since  to  have  been  entertamed. 
It  is  quite  obvious  that  as  such  a  construction 
would  lead  to  a  life  tenure  of  office,  a  suppo- 
sition at  war  with  the  nature  of  our  Govern- 
ment, and  must  of  necessity  involve  insuper- 
able difficulties  in  the  conduct  of  affairs  it  could 
not  be  entertained. 

But  it  was  equally  obvious  that  a  power  of 
removal  must  be  found  somewhere,  and  as  it 
was  not  ezprsssly  given  except  iu  the  impeach- 
nieut  clause,  it  must  exist  among  the  implied 
powers  of  the  Constitution.  It  was  conceded 
by  all  to  be  in  its  nature  au  executive  power  j 
aud  while  some,  and  among  them  Mr.  Madi- 
son, contended  that  it  belonged  to  the  Presi- 
dent alone,  because  he  alone  was  vested  with 
the  executive  power,  and,  &om  the  nature  of 
his  obligatioas  to  execute  the  law  aud  to  defend 
the  Constitution,  ought  to  have  the  control  of 
bis  subordinates,  others  thought  thatas  he  could 
only  appoint  officers  "  by  and  with  the  advice 
and  consent  of  the  Senate"  the  same  advica 
and  consent  should  be  required  to  authorize 
their  removaL  The  first  of  these  constructions 
finally  prevailed,  as  those  who  have  read  the 
debates  of  that  period  well  know.  This  was 
understood  and  avowed  at  the  time  to  be  a 
legislative  construction  of  the  CoustitutioD,  by 
which  the  power  of  removal  from  office  was 
recognized  as  exclusively  vested  in  the  Presi- 
dent. Whether  right  or  wrong,  wise  or  un- 
wise, such  was  the  decision,  ana  several  laws 
were  immediately  enacted  in  terms  recognis- 
ing this  construction  of  the  Conatitution. 

The  debate  referred  to  arose  upon  •  bill  for 
establishing  what  is  known  as  the  Department 
of  State.  And  in  accordance  with  the  decision 
of  that  First  Congress  the  right  and  power  of 
the  President  to  remove  the  chief  officer  of 
that  Department  expressly  recognized  in  the 
second  section,  a«  follows: 

"Sic.  2.  AmilM  it  /mth*r  mtathii.  That  there shs4l 
be  in  the  saidDepartment  aniDi'arioTofficer,"fte.,  * 
•  •  *  "m\io,vli«an«rthe  taidpritKipal  cA- 
e*r  thall  bt  rtmovrd  from  tMee  by  iKa  PretieUnt  a/The 
Vuitad  Stattt,  or  in  any  other  case  of  Tuaaoy,  shall, 
during  soeb  vacsncy.  have  the  oharge,"  ia.—Acl 
ajiprovtd  Jidu  27, 1780. 

The  same  provision  is  found  in  MicUm  ver- 
bu  in  the  act  establishing  the  Department  of 
War,  approved  August  7,  1789 ;  and  terras 
equally  definite  are  found  in  the  act  to  estab- 
lieh  the  Treasury  DepMrtment,  approved  Sep- 
tember 2,  1780.  These  several  acts  have  con- 
tinued in  force  to  the  present  day ;  and  althottgh 
the  eorrectneas  of  the  legislative  ooastruclion 
then  established  has  more  than  once  been 
questioned  by  eminent  statesmen  sinoe  that 
early  period,  yet  it  has  been  uniformly  recog- 


Msed  in  practioe,  so  long  and  bo  uniformly  aa 
to  give  it  the  force  of  constitulional  aathorit^. 
A  striking  illustration  of  this  practical  con- 
struction arose  in  the  administration  of  John 
Adams,  who,  when  the  Senate  was  in  session, 
removed  Mr.  Pickering  from  the  office  of  Sec- 
retary of  State  without  asking  the  advice  and 
oonsent  of  the  Senate)  nominating  to  that  body 
for  appointment  on  the  same  iw_  John  Mar- 
shall, in  the  place  of  Timothy  Pickering,  r«- 
moetd.  No  question  seems  to  have  been  made 
at  the  time  of  this  exercise  of  power.  The 
form  of  all  oommissioDS  issued  to  the  heads  of 
Departments,  and  to  other  officers  whose  tennre 
was  not  limited  by  statute,  has  been  "during 
the  pleasare  of  the  President  for  the  time 
being."  And  the  right  to  remove  has  been 
ezercieed  without  restraint,  as  well  upon  offi- 
cers who  were  appointed  for  a  definite  term  as 
apon  Aoee  who  held  during  the  pleasnre  of 
the  President. 

It  has  been  areaed  that  eren  if  this  right  of 
reoMval  by  the  President  may  be  snpposed  to 
exist  daring  the  recess  of  the  Senate,  it  is 
otherwise  when  that  body  is  in  session.  I  am 
nn^e  to  perceive  the  groonds  of  this  distinc- 
tion, or  to  find  any  proof  that  it  has  been  re- 
cognised in  practice.  The  Constitution  makes 
no  such  distinction,  asitsaysnothingof  removal 
in  either  of  the  elauses  making  distinct  provis- 
ions for  appointaeDt,in  recess  and  durmg  the 
session.  Probably  this  idea  had  its  origin  in 
the  fact  that  in  recess  the  President  could  ap- 
point for  a  definite  period  without  the  advice 
and  consent  of  the  Senate,  while  in  the  other 
case  BO  appointment  could  be  made  withont 
that  advice  and  consent.  It  has  been  uniformly 
held  that  a  racanOT  ooeurring  in  time  of  a 
session  can  only  be  filled  daring  session  by  and 
with  the  advice  and  coasent  of  the  Senate,  and 
oannot  be  lawfally  filled  during  recess.  But 
I  am  not  aware  that  the  President's  power  of 
removal  daring  the  session  has  ever  been  seri- 
onsij  qnestioned  while  I  have  been  a  member 
of  the  Senate.  The  custom  has  undoubtedly 
been  to  make  the  nomination  of  a  sneoessor 
the  first  st^  in  a  removal,  so  that  the  two  acts 
were  substantially  one  and  the  same.  Bat 
instances  have  not  nnCreqnently  oocvrred  dur- 
ing session  where  the  Preodent  thoa^t  it 
proper  to  reroore  an  officer  at  once,  before 
sending  the  name  of  his  successor  to  the  Sea- 
ate.  And  during  ray  time  of  serviee  previoos 
to  the  passage  of  the  act  of  March  2,  1867, 1 
never  heard  his  right  to  do  so  seriously  ques- 
tioned. The  passage  of  that  act  is,  indeed,  in 
itself  an  admission  that  such  were  understood 
to  be  the  law  and  the  practice. 

I  will  not  attempt  to  discuss  the  qaestion 
here  whether  the  construction  of  the  Constitu- 
tion thus  early  adopted  is  sound  or  nnsonnd. 
Prebably  it  was  thought  that  while  the  restrain- 
ing power  of  the  Senate  over  appointments 
was  a-saffieient  protection  against  the  danger 
of  ezecative  usurpation  from  this  source,  the 
President's  responsibtlity  for  the  execution  of 
the  laws  required  a  prompt  and  vigorons  check 
npon  his  subordinates.  Judgingfrom  the  short 
ezperienee  we  baive  had  under  the  act  of  March 
2,  1807,  the  supervising  power  of  the  Senate 
over  removals  is  poorly  calculated  to  secure  a 
prompt  and  vigorons  corroetion  of  abuses  in 
office,  especially  npoa  the  modem  claim  that 
where  oftces  are  of  a  local  character  the  repre- 
sentative has  a  right  to  designate  the  c^Bcer ; 
imder  whioh  olatm  this  branch  of  ezeeotive 
atttbority,  instead  of  being  lodged  where  the 
Constitation  placed  it,  passes  to  one  of  the 
legishitive  branches  of  the  Government. 

Such  as  I  have  described  was  the  legislative 
construction  of  the  Constitatien  on  the  sohject 
of  removals  from  office,  and  the  practice  under 
it,  and  such  was  the  statute  establishing  the 
Diepartment  of  War,  distinetly  recognizing  the 
President's  power  to  remove  the  pnucipaioffi- 
eer  of  that  Department  at  pleasnre,  down  to 
the  passage  ef  the  act  regiilatiag  the  tenure  of 
certain  civil  offices,  which  became  a  law  March 
2,  1867.  Altboogh  that  act  did  not  receive  m^ 
vote  originally,  I  did  vote  to  overrule  the  Presi- 
deot's  veto,  because  I  was  not  then,  and  am 


not  DOW,  coBviaeed  of  its  anconititutronalily, 
although  I  did  doubt  its  expedieuey,  and  feared 
that  it  would  be  productive  of  more  evil  than 
good.  This  is  not  the  occasion,  however,  to 
criticise  the  aet  itself.  The  proper  inquiry  is, 
whetherthe  President,  in  removing,  orattempt- 
ing  to  remove,  Mr.  Stanton  from  the  office  of 
Secretary  of  War,  violated  its  provisions;  or, 
in  other  words,  whether,  if  the  President  had 
a  legal  right  to  remove  Mr.  Stanton  before  the 
paesage  of  that  act,  as  I  think  he  clearly  had, 
he  was  deprived  of  that  right  by  the  terms  of 
the  act  itsel£  The  answer  te  this  queitien 
must  depend  .open  the  legal  coBstruetinn  of 
the  first  section,  which  reads  as  follows, 
namely : 

"Bait  ataend,  ie..  That  every  person  holding  any 
civil  office,  to  whioh  he  has  been  appointed  by  and 


with  the  ndTioe  and  consent  of  the  Senate,  and  ever 
person  who  shell  hereafter  be  appointed  to  any  suci 
office,  and  shall  become dnlyqinUfi.edtosctth<rda, 


h 


is,  and  shall  be,  entitled  to  hold  such  office  uatil  a 
successor  shall  have  been  in  like  manner  appointed 
and  dniy  qnalified,  except  o«  herein  otherwise  pro- 
vided: Provided,  That  the  Beoretaries  of  State,  of 
the  Irearary,  of  Wa^  of  the  Navy,  and  of  the  Inte- 
rior, the  Postmaster  Oeneral.  and  the  Attorney  Qen- 
erol,  shall  hold  theiroBoes  respectively  for  anddoring 
the  term  of  the  Presideat  by  whom  they  may  have 
been  appointed,  and  for  one  month  thereafter,  sab- 
ject  to  removal  by  and  with  the  advice  and  consent 
of  the  Senate." 

In  considering  how  far  these  provisions  apply 
to  the  case  of  ilr.  Stanton,  the  state  of  existing 
facts  must  be  carefully  borne  in  mind. 

Mr.  Stanton  was  appointed  by  President  Lin- 
coln during  his  first  term,  which  expired  on 
the  4th  of  March,  A.  D.  1865.  By  the  terms 
of  his  commission  he  was  to  hold  "  daring  the 
pleasure  of  the  President  for  the  time  being." 
President  Lincoln  took  the  oath  of  office,  and 
commenced  his  second  term  on  the  same  4th 
day  of  March,  and  expired  on  the  16th  day  of 
the  succeeding  April.  Mr.  Johnson  took  the 
oath  of  office  as  President  on  the  day  of  the 
death  of  President  Lincoln.  Mr.  Stanton  was 
not  appointed  Secretary  of  War  by  either,  but 
continued  to  hold  under  his  original  commis- 
sioD,  not  having  been  removed.  How,  under 
these  circumstances,  did  the  act  of  March  2, 
18G7,  affect  him? 

A  preliminary  question  as  to  the  character 
under  which  Mr.  Johnson  administered  the 
office  of  President  is  worthy  of  consideration, 
and  may  have  a  material  bearing. 

The  fiHh  clause  of  section  one.  article  eleven, 
of  the  Constitution,  provides  as  follows, namely: 

"  In  ease  of  the  removal  of  the  President  fk'om 
office,  or  of  his  death,  resignation,  or  inability  to 
discharge  the  powers  and  duties  of  the  said  office,  the 
same  shall  devolvn  upon  the  Vice  President." 

What  shall  devolve  upon  the  Vice  President  ? 
The  powers  and  duties  of  the  office  simply,  or 
the  office  itself?  Some  Ugbt  is  thrown  upon 
this  qaestion  by  the  remainder  of  the  same 
clanse,  making  provision  for  the  death,  tcc., 
of  both  the  PrMident  and  Vice  President,  en- 
abling Congress  to  provide  by  law  for  snch  a 
contingency,  as  to  declare  "  what  officer  shall 
aet  as  FrttiiiiaU, ' '  and  that  "such  officer  shall 
aet  aecordingly"— «  very  striking  change  of 
phraseology.  The  question  has,  however,  in 
two  prerioos  instances,  received  a  practical 
oenstraetion.  In  the  case  ef  Mr.  Tyler,  and 
again  in  that  of  Mr.  Elllmore,  the  Vice  Presi- 
dent took  the  oath  as  Premdent,  assnmed  the 
name  and  designation,  and  was  recognised  as 
eenstitationally  President  of  the  United  States, 
with  the  onireKal  assent  and  eeasent  of  the  na- 
tion. Each  was  folly  recognized  and  acknowl- 
edged to  be  Presidentj  as  iully  and  completely, 
and  to  all  intuits,  as  if  elected  to  that  office. 

Mr.  Johnson  then  became  Preeident  Did 
he  have  a  term  of  olBce  ?  Was  he  merely  the 
tenant  or  holder  of  the  term  of  another,  and 
that  other  his  predecessor.  President  Lincoln  7 
Did  Mr.  Lincoln's  term  eoatinoe  after  his 
deatii,  as  has  been  argned?  It  is  qnite  mani- 
fest that  two  persons  cannot  be  said  to  have 
one  and  tbe  same  term  of  the  Presidency  at 
the  same  time.  If  it  was  Mr.  Lincoln's  term, 
it  was  not  Mr.  Johnson's.  If  it  was  Mr.  John- 
son's, it  was  not  Mr.  Lincoln's.  If  Mr.  John- 
son had  no  term,  when  do  tbe  Secretaries 
appointed  by  him  go  out  uf  ottce,  under  the 
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act  of  March  2,  1867?  Wh«n  does  the  one 
month  after  "  the  expiration  of  the  term  of 
the  President  by  whom  ihesf  have  been  ap- 
pointed" expire?  A  President  without  a  term 
of  office  would,  nnder  our  system,  be  a  sinmi- 
lar  anomaly,  and  yet  to  such  a  result  docs  this 
argument  lead.  I  am  nnable  to  give  my  assent 
to  sueh  a  proposition. 

If  Mr.  Stanton  was  legalH  entitled  to  hold 
the  office  of  Secretary  of  War  on  the  Slst  of 
Pebmary,  1868,  as  averred  in  the  first  article, 
he  must  have  been  so  entitled  by  virtue  of  his 
oricioal  apjtointment  by  President  Lincoln,  for 
he  had  received  no  other  appointment.  If  the 
act  of  March  2,  1867,  terminated  his  office,  he 
mnst,  to  be  legally  in  office  on  the  2l8t  of  Peb- 
roan',  1868,  Mve  been  again  appointed  and 
confirmed  by  the  Senate.  He  mnst,  there- 
fore, be  assumed  to  have  held  under  the  com- 
mission by  the  terms  of  which  he  held  "  dur- 
ing the  pleasure  of  the  President  for  the  time 
bemg."  After  the  death  of  President  Lin- 
coln", then,  he  held  at  the  pleasure  of  Presi- 
dent Johnson,  by  his  permission,  up  to  the 
gassage  of  the  act  of  March  2, 1867,  and  might 
ave  been  removed  by  him  at  any  time.  Did 
that  act  change  his  tenure  of  office  without  a 
new  appointment,  and  transform  what  was 
before  a  tenure  at  will  into  a  tenure  for  a  fixed 

Seriod?  Granting  that  this  could  legally  be 
one  by  an  act  of  Congress,  which  may  well 
be  questioned,  the  answer  to  this  inquiry  mnst 
depend  upon  the  terms  of  the  act  itscl£  Let 
us  examine  it. 

It  is  obvious  to  my  mind  that  the  intention 
was  to  provide  for  two  classes  of  officers;  one, 
the  heads  of  Departments,  and  the  other  com- 
prising all  other  officers,  appointed  by  and  with 
the  udvice  and  consent  of  the  Senate.  The  act 
provid.ps  a  distinct  tenure  for  each  of  these 
classes ;  for  the  heads  of  Departments  a  fixed 
term,  ending  in  one  month  after  the  expiration 
of  the  term  of  the  President  by  whom  they  were 
appointed ;  for  all  others  an  indefinite  term, 
ending  when  a  successor  shall  have  been  ap- 
pointed and  duly  qualified.  These  two  pro- 
visions are  wholly  unlike  each  other.  Both  are 
intended  to  apply  to  the  present  and  the  future, 
and  to  include  all  who  may  come  within  their 
scope.  Does  Mr.  Stanton,  by  any  fair  con- 
struction, come  within  either?  How  can  he 
be  included  in  the  general  clause,  when  the 
Secretary  of  War  is  expressljr  excepted  from 
its  operation  ?  The  language  is,  "  bvery  per- 
son holding  any  civil  office,  &c.,  shall  be  en- 
titled to  hold  such  office,"  "  exc^t  as  herein 
oUierwise  j>rrwided."  Then  follows  the  pro- 
viso, in  which  the  Secretary  of  War  is  specific- 
ally designated,  and  b^  which  another  and  a 
different  tenure  is  provided  for  the  Secretary 
of  War.  Surely,  it  would  be  violating  every 
rule  of  construction  to  hold  thateither  an  office 
or  an  individual  expressly  excluded  from  the 
operation  of  a  law  can  be  subject  to  its  pro- 
visions. 

A^n,  does  Mr.  Stanton  come  widiin  the 
proviso?  What  is  the  term  therein  fixed  and 
established  for  tb  e  Secretary  of  War  ?  Specific- 
ally, the  term  of  the  President  by  whom  he 
was  appointed,  and  one  month  thereafter.  He 
was  appointed  by  President  Lincoln,  and  the 
terra  of  President  Lincoln  existing  at  the  time 
of  his  appointment  expired  on  the  4th  of 
March,  1865.  Oananyonedoubtthathadalaw 
been  in  existence  on  that  day  similar  to  that 
of  March  2,  1867,  Mr.  Stanton  would  have 
gone  out  of  office  in  one  month  thereafter? 
The  two  terms  of  Mr.  Lincoln  were  as  distinct 
as  if  held  by  different  persons.  Had  he  been 
then  reappointed  by  Mr.  Lincoln,  and  con- 
firmed, and  a  law  similar  to  that  of  March  2, 
1867,  been  then  in  existence,  is  it  not  equally 
clear  tliut  be  would  have  again  gone  out  of 
office  in  one  month  after  the  expiration  of  Mr. 
Lincoln's  second  term  ?  If  so,  the  only  ques- 
tion would  have  beea  whether  Mr.  Lincoln's 
term  expired  wlthliim,  or  continued,  notwitk- 
stnnding  his  death,  until  the  4th  day  of  March, 
18G!),  although  he  could  no  longer  hold  and 
execute  the  office,  and  although  his  successor, 
elected  and  qualified  according  to  all  the  forms 


of  the  Conatitation,  was,  in  ihct  and  in  Isw, 
President  of  the  United  States.  How  could 
all  that  be,  and  yet  that  successor  be  held  to 
have  no  term  at  all  ?  To  my  apprehension  such 
a  construction  of  the  law  is  more  and  worse 
than  untenable. 

The  word  "term,"  as  used  in  the  proviso, 
when  considered  in  connection  with  the  obvious 
design  to  allow  to  each  person  holding  the 

§  residential  office  the  choice  of  his  own  oonfi- 
ential  advisers,  must,  I  think,  refer  to  the 
period  of  actual  service.  Any  other  construc- 
tion might  lead  to  strange  conclnsions.  For 
instance,  suppose  a  President  and  Vice  Pres- 
ident should  both  die  within  the  first  year  of 
the  term  for  which  they  were  elected.  As  the 
law  now  stands,  a  new  election  mast  be  held 
within  thirty-fonr  days  preceding  the  first 
Wednesday  of  December  then  next  ensuing. 
A  new  term  of  four  years  would  commence 
with  the  inauguration  of  the  new  President 
before  the  term  for  which  the  preceding  Pres- 
ident was  elected  had  expired.  Do  the  heads 
of  Departments  appointed  by  that  preceding 
Presidient  hold  their  offices  for  three  years  of 
the  term  of  the  new  President  and  antil  one 
month  ai^r  the  expiration  of  the  term  for 
which  such  preceding  President  was  elected  ? 
Such  would  be  the  consequence  of  giving  to 
the  word  "term"  any  other  meaning  than  the 
term  of  actual  service.  •  It  mnst  be  evident, 
therefore,  that  the  word  "term"  of  the  Pres- 
ident, as  used  in  (he  proviso,  is  inseparable 
from  the  individual,  and  dies  with  him. 

If  I  am  right  in  this  conclusion,  Mr.  Stan- 
ton, as  Secretary  of  War,  oomes  neither  within 
the  body  of  the  section  nor  within  the  proviso, 
unless  he  can  be  considered  as  having  been 
appointed  by  Mr.  Johnson. 

Words  nsed  in  a  statute  must,  by  all  rales 
of  construetion,  be  taken  and  nnderstood  in 
their  ordinary  meaning,  unless  a  contrary  in- 
tention clearly  appears.  As  nsed  in  the  Con- 
stitution, appointment  implies  a  designation — 
an  act  And  with  retard  to  certain  officers, 
including  tlie  Secretary  of  War,  it  implies  a 
nomination  to  the  Senate  and  a  confirmation 
by  that  body.  A  Secretary  of  War  can  be  ap- 
pointed in  no  other  manner.  This  is  the  legal 
meaning  of  the  word  appointed.  Is  there  any 
evidence  in  the  act  itself  that  the  word  ap- 
pointed,  as  used  in  the  proviso,  was  intended 
to  have  any  other  meaning?  The  same  word 
occurs  three  times  in  the  body  of  the  section, 
and  in  each  case  of  its  use  evidently  has  its 
ordinary  constitational  and  legal  signification. 
There  is  nothing  whatever  to  show  that  it  had, 
or  was  intended  to  have,  any  other  sense  when 
used  in  the  proviso.  If  so,  then  it  cannot  be 
contended  that  Mr.  Stanton  was  ever  appointed 
Secretary  of  War  by  Mr.  Johnson,  and  ne  can- 
not, therefore,  be  considered  as  included  in 
the  proviso.  The  result  is,  that  he  is  excluded 
from  the  general  provision  because  expressly 
excepted  from  its  operation,  and   from  the 

Sroviso  by  not  coming  within  the  terms  of 
escription. 

It  notnnfreqnently  happens,  as  every  lawyer 
is  aware,  that  a  statute  fails  to  accomplish  all 
the  purposes  of  those  who  penned  it,  from  an 
inaccurate  use  of  language,  or  an  imperfect 
description.  This  may  be  the  case  here.  Bat 
when  it  is  considered  that  this  proviso  was 
drawn  and  adopted  by  eminent  lawyers  accus- 
tomed to  legal  phraseology,  who  perfectly  well 
knew  and  understood  the  position  in  which 
certain  members  of  Mr.  Johnson's  Cabinet 
stood,  not  appointed  by  him,  bnt  only  sufiiered 
to  remain  in  office  under  their  original  commis- 
siona  from  President  Lincoln ;  and  when  it  is 
forther  considered  that  the  object  of  that  pro- 
viso was  to  secure  to  each  President  the  right 
of  selecting  his  own  Cabinet  officers,  it  is  diffi- 
cult to  soppose  the  intention  not  to  have  been 
to  leave  those  officers  who  had  been  appointed 
b^  President  Lincoln  to  hold  nnder  tneir  ori- 
ginal commissions,  and  to  be  removable  at 
pleasure.  Had  they  intended  otherwise  it  was 
easy  so  to  provide.  That  they  did  not  do  so  is 
in  accordance  with  the  explanation  given  when 
the  proviso  was  reported  to  the  Senate,  and 


which  was  received  with  oiiMiimonB  aoqni- 
escence. 

It  has  been  argued  that  Mr.  Johnson  has 
recognized  Mr.  Stanton  as  coming  within  the 
first  section  of  the  act  of  March  2,  1867,  by 
snapending  him  under  the  provisions  of  the 
second  section.  Eyen  if  the  President  did  so 
believe,  it  by  no  means  follows  that  he  is  guilty 
of  a  misdemeanor  in  attempting  to  remove  him, 
if  that  view  was  erroneous.  1  he  President  is 
not  impeached  for  acting  contrary  to  his  belief, 
but  for  violating  the  Constitutioa  and  the  law. 
And  it  may  be  replied  that,  if  the  President  did 
entertain  that  opinion,  testimony  was  offered  to 
show  that  his  Cabinet  entertained  a  different 
view.  Whatever  respect  the  opinion  of  either  * 
may  be  entitled  to,  it  does  not  settle  Ae  ques- 
tion of  construction.  Bot  a  sufficient  answer 
to  the  argument  is  that,  whether  Mr.  Stanton 
comes  within  the  first  section  of  the  statute  or 
not,  the  President  had  a  clear  right  to  suspend 
him  under  the  second  section.  That  secttoo 
applies  to  all  civil  officers,  except  judges  of 
the  United  States  courts,  "appointed  as  afore- 
said ;"  that  is,  "by  and  witn  the  advice  and 
consent  of  the  Senate ;'.'  and  Mr.  Stanton  was 
such  an  officer,  whatever  might  have  been  his 
tenure  of  office.  The  same  remark  applies  to 
the  eighth  section,  in  relation  to  the  designa- 
tion of  General  Thomas.  That  section  covers 
every  "person"  designated  to  perform  the 
duties  of^any  office,  without  the  advice  and  con- 
sent of  the  Senate.  Both  of  these  sections  are 
general  in  their  terms  and  cover  all  persons 
coming  within  their  purview,  whether  indoded 
in  the  first  section  or  not. 

I  conclude,  then,  as  Mr.  Stanton  was  ap- 
pointed to  hold  "  daring  the  pleasnre  of  the 
President  for  the  time  being,"  and  his  tenure 
was  not  affected  by  the  act  of  March  2,  1867, 
the  President  had  a  right  to  remove  him  firom 
office  on  the  2l8t  of  February,  1868,  and,  con- 
sequently, cannot  be  held  guilty  ander  the  first 
article. 

Even,  however,  if  I  were  not  satisfied  of  the 
construction  given  herein  of  the  act  of  March 
2,  1867,  I  should  still  hesitate  to  convict  the 
President  of  a  high  misdemeanor  for  what  was 
done  by  him  on  the  21st  of  February.  The 
least  that  could  be  said  of  the  application  of 
the  first  section  of  that  act  to  the  case  of  Mr. 
Stanton  is  that  its  application  is  doubtful.  If, 
in  fact,  Mr.  Stanton  comes  within  it.  the  act 
done  by  the  President  did  not  remove  him,  and 
he  is  still  Secretary  of  War.  It  was,  at  most, 
an  attempt  on  the  part  of  the  President,  which 
he  might  well  believe  he  had  a  right  to  make. 
The  evidence  utterly  fails  to  show  any  design 
on  the  part  of  the  President  to  effect  his  par- 
pose  by  force  or  violence.  It  was  but  the  sioa- 
ple  issuance  of  a  written  order,  which  failed  of 
Its  intended  effect.  To  depose  the  constita- 
tional chief  magistrateof  a  great  nation,  elected 
by  the  people,  on  grounds  so  slight,  woold,  in 
my  jndgment,  be  an  abase  of  the  power  con- 
ferred npon  the  Senate,  which  could  not  be 
justified  to  the  country  or  the  world.  To  con- 
stroe  such  an  act  as  a  high  misdemeanor, 
within  the  meaning  of  the  Constitution,  would, 
when  the  passions  of  the  hour  have  had  time 
to  cool,  be  looked  npon  vrith  wonder,  if  not 
with  derision.  Worse  than  this,  it  would  inflict 
a  wound  npon  the  very  structure  of  our  Gov- 
ernment, which  time  would  fail  to  care,  and 
which  might  eventually  destroy  it. 

It  may  be  further  remarked  that  the  Presi- 
dent is  not  charged  in  the  first  article  with  anj 
offense  punishable,  or  even  prohibited,  by  stat- 
ute. Tne  removal  of  an  officer  contrary  to 
the  provisions  of  the  act  of  March  2,  1867,  is 
punishable,  under  the  sixth  section,  as  a  high 
misdemeanor.  The  attempi  so  to  remove  is 
not  declared  to  be  an  offbnse.  The  cfaar>ge  is, 
that  the  President  issued  the  order  of  Febru- 
ary 21,  1868,  mth  intent  to  violate  the  met,  by 
removing  Mr.  Stanton.  If,  therefore,  this 
attempt  is  adjud^d  to  be  a  high  misdemesnor, 
it  must  be  so  adjudged,  not  because  the  Presi- 
dent has  violated  any  law  or  constitutional 
provision,  but  because,  in  the  jadgment  of  the 
Senate,  the  attempt  to  violate  the  law  i«  in 
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itseir  9uch  a  mtsdemeBiior  as  was  contemplated 
by  the  Constitution,  and  justifies  the  remoTsl 
of  the  President  from  his  high  office. 

The  second  article  is  founded  upon  the  letter 
of  authority  addressed  by  the  President  to  Gen- 
eral Lorenzo  Thomas,  dated  February  21, 1886. 
The  snbstanttsl  allegations  of  the  ardde  are, 
that  this  letter  was  issued  in  Tiolation  of  the 
Constitution  and  contrary  to  the  provisions  of 
the  "act  reeulating  the  tenure  ot  certain  eitil 
offices,"  without  the  advice  and  consent  of  the 
Senate,  that  body  being  then  in  session ;  and 
withoat  the  aothority  of  law,  there  being  at 
the  trrae  no  taeancy  m  the  office  of  Secretary 
of  War. 

In  the  view  I  have  taken  of  the  first  article 
there  was  legally  a  vacancy  in  the  Department 
of  War,  Mr.  Stanton  having  been  removed  on 
that  same  day,  and  the  letter  of  antiiority  states 
the  fact,  and  is  predicated  thereon.  It  is  a 
weH-establisltjd  principle  of  law  that  where 
two  acts  are  done  at  the  same  time,  one  of 
which  in  its  nature  precedes  the  other,  th«^ 
must  be  held  as  Intended  to  take  effect  in  their 
natural  order.  The  question  then  is  whether, 
a  vacancy  exi  ting,  the  President  had  a  legal 
riglit  to  fill  it  by  a  designation  of  some  person 
to  act  temporarily  as  Secretary  ad  interim. 
The  answer  to  this  question  will  depend,  to  a 
great  extent,  upon  an  examination  of  the 
statutes. 

The  first  provision  of  statute  law  upon  this 
subject  is  found  in  section  eight  of  an  act  ap- 
proved May  8,  1792,  entitled  "An  act  making 
alterations  in  the  Treasury  and  War  Depart- 
ments." 

That  section  empowers  the  President,  "in 
case  of  death,  absence  from  the  seat  of  Oovem- 
ment,  or  sickness"  of  the  Secretaries  of  State, 
War,  or  the  Treasury,  "or  of  any  officer  of 
eitherof  said  Departments,  whose  appointment 
is  not  in  the  head  thereof,  in  case  he  shall  think 
it  necessary,  to  authorize  any  person  or  per- 
sons, at  his  discretion,  to  perform  the  duties 
of  the  said  respective  offices  until  a  successor  be 
appointed,  or  such  absence  or  inability  by  sick- 
ness may  cease." 

It  will  be  noticed  that  this  act  provides  for 
ptie  case  of  vacancy  and  two  of  temporary  dis- 
ability, making  the  same  provision  for  each 
case.  In  neither  case  does  it  require  any  con- 
sent of  the  Senate,  or  make  any  allusiod  to 
the  question  whether  it  is  or  is  not  in  session. 
It  is  viewed  as  a  mere  temporary  arrangement 
in  each  case,  and  fixes  no  specific  limit  of 
time  to  the  exercise  of  authority  thus  con- 
ferred. Nor  does  it  restrict  the  President  in 
his  choice  of  a  person  to  whom  he  may  confide 
such  a  trust. 

By  an  act  approved  February  18, 1795,  chap- 
ter twenty  one,  to  amend  the  act  tefore  cited, 
it  is  provided  ''that  in  ease  of  vacanei/"  in 
either  of  the  several  Departments  of  State, 
War,  or  the  Treasury,  or  of  any  officer  of 
either,  Ac, 

■•  it  .shall  bo  lawful  for  tho  President."       •       »       • 

*       "in  ease  he  shnll  think  it  neeecstry,  to 

outkoriM  any  penea  or  paraons,  at  bi*  diaeretieB,  to 

perform  the  duties  of  tbo  said  reapoctive  officea  until 
.1  rtucpoR.-Jor  be  np[)ointcd  or  such  vacancy  be  filled : 
Prwi'M,  That  no  one  vacnney  shnll  be  supplied  in 
muoDer  aforesaid  for  a  longer  term  than  six  months." 

This  act,  it  will  be  observed,  applies  only  to 
vacancies,  and  does  not  touch  temporary  dis- 
abilities, leaving  the  latter  to  stand  as  before, 
under  the  act  of  1792.  It  still  leaves  to  the 
President  his  choice  of  the  person,  without 
restriction,  to  supply  a  vacancy ;  and  while  it 
provides  for  all  vacancies,  arising  from  what- 
ever cause,  like  the  law  of  1792,  it  makes  no 
iilliision  to  the  Senate,  or  to  whether  or  not 
that  body  is  in  session.  But  this  act  differs 
frf)m  its  predecessor  in  this,  that  it  specifically 
limits  the  time  during  which  any  one  vacan'^y 
can  be  supplied  to  six  months. 

Thus  stood  the  taw  down  to  the  passage  of 
the  act  of  February  20,  1863.  (Statutes-at- 
Large,  vol.  12,  page  656.)  In  the  meantime 
four  other  Departments  had  been  created,  to 
neither  of  which  were  the  provisions  before 
cited  applicable.  And  yet  it  appears  from  the 
record  that  almost  every  President  in  office 


since  the  ereatien  of  those  Departments  bad, 
in  repeated  instances,  exercised  the  same 
power  and  authority  in  supplying  temporary 
vacancies  and  disabilities  in  the  new  Depart- 
ments which  he  was  authorized  to  exercise  in 
those  originally  created,  withoat  objection, 
and  even  without  remark. 
The  act  of  February  20,  1868,  provides— 
"That  in  ease  of  the  death,  resirnatton,  absence 
from  the  seat  of  Sovemmaiit,  or  sialuesB  of  the  head 
of  any  ezeeative  Department,  or  of  any  officer  of 
either  of  said  Departments,"  to., "  it  shall  be  lawful 
forthe  President^'  •  •  •  »  "toaii/Aortiw 
the  bead  of  any  other  ezeeative  Department,  or 
other  officer  in  cither  of  said  Departments  whose 
appointment  is  vested  in  the  President,"  to  perform 
thedaties"  •  •  •  •  " until  a suceessor 
be  aM>ointe4>  or  mttU  aaoh  abeenee  or  diaability 
shall  cease :  Provided,  That  no  one  vaeanoy  shall  be 
supplied  in  manner  aforesaid  for  a  longer  term  than 
six  months." 

Section  two  repeals  all  acts  or  parts  of  acts 
inconsistent,  &e. 

This  act,  it  will  be  observed,  covers,  in  terms, 
the  cases  provided  for  in  the  act  of  1792,  and 
one  more — a  vacancy  by  resignation.  It  limits 
the  range  of  selection,  by  confining  it  to  cer- 
tain specified  classes  of  persons,  ft  limits  the 
time  for  which  anjr  vacancy  may  be  supplied  to 
six  months,  and  it  extends  the  power  of  so 
supplying  vacancies  and  temporary  absence 
and  disability  to  all  the  Departments.  Clearly, 
therefore,  it  repeals  the  act  of  1792,  covering 
all  the  cases  therein  enumerated,  and  being  in 
several  important  particulars  inconsistent  with 
it  _  There  was  nothing  left  for  the  act  of  1792 
which  was  not  regalated  and  controlled  by  the 
act  of  1863. 

How  was  it  with  the  act  of  17957  That  act 
covered  all  cases  of  vacancy.  Had  it  repealed 
the  prior  act  of  1702?  It  bad  applied  the 
limitation  of  six  mofiths  for  any  one  vacaruy, 
and  to  that  extent  was  inconsistent  with  the 
act  of  1792,  so  far  as  a  vacancy  by  death  was 
concerned.  But  it  left  the  cases  of  sickness 
and  absence  nntonched.  The  power  conferred 
by  the  act  of  1792  in  those  cases  remained, 
and  was  exercised,  without  question,  in  a  mul- 
titude of  cases,  by  all  the  Presidents,  down  to 
the  passage  of  the  act  of  1868. 

In  like  manner,  the  act  of  1868,  while  it 
took  out  of  the  operation  of  the  act  of  179& 
the  case  of  vacancy  by  resignation,  and  made 
a  new  provision  for  it,  left  untouched  vacancies 
by  removal  and  by  expiration  of  a  limited  ten- 
uie  of  office.  Suppose  the  act  of  1868  had 
provided  in  terms  for  only  the  two  cases  of 
absence  and  sickness  specified  in  the  act  of 
1792,  will  it  be  contended  that  in  suA  a  case 
the  power  conferred  in  that  act  in  case  of  death 
would  have  been  repealed  by  the  act  of  18687 
If  not,  by  parity  of  reasoning  the  enumeration 
of  a  vacancy  by  resignation  in  the  act  of  1868 
would  extend  no  further  than  to  take  that  case 
out  of  the  act  of  1796,  leaving  the  cases  of 
removal  and  expiration  of  term  still  subject  to 
its  operation.  The  eonclasion,  therefore,  is, 
that  whatever  power  the  President  had  by  the 
act  of  1795  to  appoint  any  person  ad  interim, 
in  case  of  removal,  remains  unaffected  by  the 
act  of  1863. 

It  has  been  argned  that  the  antfaority  vested 
in  the  President  by  the  act  of  1795  is  repealed 
by  the  sixth  section  of  the  act  of  March  2, 
1887,  which  prohibits  and  punishes  "the  mak- 
ing, signing,  sealing,  countersigning,  or  issuing 
of  any  commission,  or  letter  of  authority,  for 
or  in  respect  to  any  such  appointment  or 
employment."  If  the  act  of  1795  is  repealed 
by  this  section,  it  must  operate  in  like  manner 
upon  the  act  of  1863.  The  consequence  would 
be  that  in  no  case,  neither  in  recess  nor  in 
session,  neither  in  case  of  vacancy,  however 
arising,  absence  or  sickness,  would  ue  Presi- 
dent have  power,  even  for  a  day,  to  authorize 
any  person  to  discharge  the  duties  of  any  office 
in  any  of  the  Departments,  which  is  filled  by 
presidential  appointment.  All  must  remain 
as  they  are,  and  all  bnsiness  must  stop,  during 
session  or  in  recess,  nntil  they  can  be  filled  by 
legal  appointment.  This  coiud  not  have  been 
intended.  The  words  above  cited  from  the 
sixth  section  of  the  act  of  1867  are  q^ualified 
by  the  words  "contrary -to  the  provisions  of 


tnis  act"  The  lan^age  is  "commissioner 
letter  of  authority  for  or  in  respect  to  any  stuh 
appointment  or  employment;  "  to  wit,  a  "re- 
moval, appointment,  or  employment  made, 
had,  or  exercised  contrary  to  the  provisions  of 
this  act."  If,  therefore,  the  removal  is  not 
contrary  to  the  act,  neither  is  the  designation 
of  a  person  to  discharge  the  duties  temporarily ; 
and  a  letter  of  authority  issued  in  such  a  case 
is  not  prohibited. 

In  oonfirmatien  of  this  view  it  will  be  notioed 
that  the  eighth  section  of  the  act  of  March  2, 
1867,  expressly  recognizes  the  power  of  the 
President,  "  withoat  the  advice  and  consent 
of  the  Senate,"  to  "designate,  authorize,  or 
employ"  persons  to  perform  the  duties  of  cer- 
tain offices  temporarily — thus  confirming  the 
trathority  conferred  by  the  preceding  acts. 

My  conclusion,  therefore,  is  that,  as  the  Pres- 
ident had  a  legal  right  to  remove  Mr.  Stanton, 
notwithstanding  the  act  of  March  2,  1867,  he 
had  a  right  to  issue  the  letter  of  authority  to 
General  Thomas  to  discharge  the  duties  of  the 
Department  of  War,  under  and  by  virtue  of 
the  act  of  1796. 

It  has  been  nrged,  however,  that  the  six 
months'  limitation  in  the  act  of' 1796  had  ex- 
pired before  the  2l8t  of  Febmsry,  1868,  in 
consequence  of  the  appointment  of  General 
Grant  as  Secretary  of  War  ad  interim  on  the 
12th  day  of  August,  1867.  I  am  unable  to  see 
the  force  of  this  armament  Whatever  may 
have  been  the  opinion  of  the  President,  as  to 
his  power  of  suspendinji;  an  officer  under  the 
Constitution,  (and  I  am  of  the  opinion  that  he 
had  no  such  power,)  he  cleariy  had  the  right 
to  suspend  Mr.  Stanton  under  the  second  sec- 
tion of  the  act  of  March  2, 1867,  and  must  be 
held  in  law  to  have  acted  by  virtue  of  the  law- 
ful aathority  thereby  conferred :  more  especially 
as  he  saw  fit  to  confbrm  in  all  respects  to  its 
provisions.  The  action  of  the  Senate  upon 
that  suspension  restored  Mr.  Stanton  to  his 
office  of  Secretary  of  War.  This  suspension 
cannot  4>e  considered  as  a  removal,  and  the 
subsequent  removal  on  the  21st  of  February 
created  a  vacancy  in  the  offiee  from  that  date. 
The  designation  of  General  Thomas  cannot, 
therefore,  be  considered  as  a  contrnnation  of 
the  original  designation  of  General  Grant  on 
the  12th  da]r  of  August,  1867. 

Bat  even  if  I  am  wrong  in  this  conelusion, 
and  the  President  had  no  power  by  existing 
laws  to  appoint  a  Secretary  of  War  ad  interim, 
yet  if  Mr.  Stanton  did  not  come  within  the  first 
section  of  the  act  of  1867  the  second  article 
foils.  The  gravamen  of  that  article  is  the  vio- 
lation of  the  Constitution  and  the  act  of  March 
2,  1867,  by  issuing  the  letter  of  authority,  with 
intent  to  violate  tke  Constitution,  &c.,  "there 
being  no  vacancy  in  the  office  of  the  Secretary 
of  War."  If  a  legal  vacancy  existed  the  ma- 
terial part  of  the  accusation  is  gone.  A  letter 
of  aathority,  such  as  that  issued  to  Thomas,  is 
in  no  sense  an  appointment  to  office  as  under- 
stood by  the  Constitution.  K  it  be,  then  the 
power  to  issue  such  a  letter  ih  any  case  with- 
out the  assent  of  the  Senate  cannot  be  conferred 
by  Congress.  If  it  be,  the  acts  of  1792,  1796, 
and  1868  are  nnoonstitntional.  The  sixth  sec- 
tion of  the  act  of  March  2,  1867,  recognizes 
the  distinction  between  aa  appointment  and  a 
letter  of  authority.  The  practice  has  been  fr^ 
quent  and  unbroken,  both  with  and  withoat 
uie  authority  of  statute  law,  to  issue  letters  of 
authority  in  cases  of  vacancy  and  temporary 
disability  almost  from  the  formation  of  the 
Government  It  has  been  called  for  by  the 
necessity  of  always  having  some  one  at  the 
head  of  a  Department  There  is  no  law  pro- 
hibiting such  a  designation  in  case  of  a  vacancy 
in  a  Department  If  the  President  had  no 
aathority  to  issue  the  letter  in  this  indrvidaal 
case,  it  was,  at  most,  a  paper  having  no  feme 
and  conferring  no  power.  It  was  no  violation 
either  of  the  Constitution  or  the  law.  The  faet 
diat  on  the  very  next  day  a  nomination  wai> 
actually  sent  to  the  Senate,  thongh,  as  the  Sen- 
ate had  adjourned,  it  was  not  conimnntcated 
unti]  the  succeeding  day,  goes  to  show  thai 
there  might  have  been  no  design  to  give  any- 
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tluDg^  but  tha  mo8>  temporary  character  to  the 
•ppoiDtment.  To  holathat  an  act  of  such  a 
CDaracter,  prohibited  hj  no  law,  having  the 
Banction  of  long  practice  necessary  for  the 
transaction  of  business,  and  which  the  Presi- 
dent might  well  be  justitied  in  believing  au- 
thorized by  existing  law,  was  a  high  misde- 
meanor iustifving  the  removal  of  the  President 
of  the  United  States  from  office,  would,  in  ray 
judgment,  be,  in  itself,  a  monstrous  perversion 
«|f  justice,  if  not  of  itself  a  violation  of  the  Con- 
stitution. 

.The  first  two  articles  failing,  the  third,  fourth, 
fifUi,  sixth,  seventh,  aad  eighth  must  fail  with 
them. 

The  third  differs  from  the  second  only  in  the 
allegation  that  the  President  appointed  Lorenzo 
Thomas  Secretary  ad  interim  without  the  as- 
sent of  the  Senate,  tJiat  body  being  then  in 
BMWOB  aud  there  being  no  vacancy  in  said 
office.  The  answer  to  this  allegation  is,  first, 
it  vas  not  an  appointment  requiring  the  assent 
of  the  Senate,  but  a  simple  authority  to  act 
temporarily ;  and  .second,  there  was  a  legal 
vacancy  in  the  office  ezistiiig  at  the  time. 

Of  article  four.it  is  sufficient  to  say  that 
there  is  no  evidence  to  sustain  it.  There  is 
Dotbinz  bearing  upon  it  except  the  idle  vapor- 
ing of  fhomas  himself  of  what  be  intended  to 
do;  aud  he  testifies  under  oath  thai  the  Presi- 
deat  sever  authoinzed  or  suggested  the  use  of 
ibcce.  What  was  said  by  Thomas  was  said 
out  of  doors,  not  to  Mr.  Stauttm,  nor  commu- 
nicated to  him  by  message.  The  interviews 
between  Qeneral  Thomas  and  Mr.  Stanton 
were  of  the  most  psKufie  character.  The  reply 
of  Mr.  Stanton  when  the  letter  of  the  Presi- 
dent was  delivnred  to  him  waa  of  a  nature  to 
rM>el  the  idea  of  resistance,  and  the  testimony 
of  General  Sherman  shows  that  the  President 
did  uot  anticipate  resistance. 

It  is  essential  to  the  support  of  this  fourth 
article,  and  also  of  article  sixth,  that  intim- 
idation and  threats  should  have  been  contem- 
plated by  the  parties  charged  with  the  conspir- 
acy, under  the  act  of  July  81,  1S61.  These 
failinsf,  the  charge  falls  with  them  in  both 
articles. 

As  to  the  fifth  and  seventh  articles,  the  at- 
tempt is  made  to  sustain  them  under  a  law  of 
Congress,  passed  February  27,  1804,  extend- 
ing the  criminal  laws  of  Maryland  over  so 
much  of  the  District  as  was  part  of  that  State. 
inasmuch  as  the  common  law  was,  so  far  as  it 
bad  not  been  changed  by  statute,  the  law  of 
Marylaad,  and  conspiracy  a  misdemeanor,  the 
Prewdent  is  charaea  with  a  misdemeanor  by 
couspiring  with  Thomas  to  do  an  act  made 
anlawfal  by  the  act  of  March  2, 1867.  This  is 
the  only  interpretation  which  I  am  able,  with 
the  aid  of  the  arguments  of  the  Managers,  to 
(Jace  upon  these  articles.  Granting  the  po- 
ailioBS  assumed  as  the  foundation  for  the 
efaa^es  in  these  articles,  they  must  fail  if  the 
aut  which  the  President  proposed  to  do  was  a 
lawful  act,  and  ^e  did  not  propose  to  accom- 
plish it  by  unlawful  means.  The  removal  of 
Mr.  Stanton  is  the  means  proposed  in  order  to 
prevent  him  from  holding  liis  office,  as  charged 
m  the  fifth,  and  to  take  and  possess  the  prop- 
er^ of  the  United  States  in  his  custody,  as 
charged  in  the  seventh  article.  The  right  to  re-' 
move  him,  therefore,  disposes  of  both  articles. 

Outside  of  any  of  these  considerations,  I 
have  been  unable  to  look  upon  either  of  these 
four  articles  as  justifying  a  charge  of  conspir- 
acy. The  legal  idea  of  a  conspiracy  is  totally 
iaapplioable  to  the  facts  proved.  The  Pres- 
ident, if  yon  please,  intends  to  remove  a  per- 
son from  office  by  an  open  exercise  of  power, 
•gainst  theprovisions  of  a  law,  contending  that 
he  has  a  right  so  to  do,  notwithstanding  the 
lav,  aad  temporarily  to  supply  the  vacancy 
thus  created.  He  issues  an  orderto  that  effect, 
and  at  the  same  time  orders  auother  person  to 
take  oharg*  of  the  office,  who  agrees  to  do  so. 
How  these  acts,  done  under  a  claim  of  right, 
can  be  tortured  into  a  conspiracy,  in  the  ab- 
sence of  any  specific  provision  of  law  declar- 
ing them  to  be  such,  is  beyond  my  compre- 
hAsion. 


Article  eight  is  disposed  of  by  what  has  been 
said  on  the  preceding  articles. 

Article  nine  is,  in  my  judgment,  not  only 
without  proof  to  support  it,  but  actually  dis- 
proved by  the  evidence. 

With  regard  to  the  tenth  article,  the  specifi- 
cations are  sufficiently  established  by  proofl 
They  are  three  in  number,  and  are  extracts 
from  speeches  of  the  President  on  different  oc- 
casions. It  is  not  pretended  that  in  speaking 
any  of  the  words  the  President  violated  the 
Constitution,  or  any  provision  of  the  statute  or 
common  law,  either  in  letter  or  spirit.  If  such 
utterance  was  a  misdemeanor,  it  must  be  found 
in  the  nature  of  the  words  themselves. 

I  am  not  prepared  to  say  that  the  President 
might  not,  within  the  meaning  of  the  Constitu- 
tion, be  guilty  of  a  misdemeanor  in  the  use  of 
words.  Being  sworn  "fo  preserve,  protect, 
and  defend  the  Constitution,"  if  he  should  in 
words  persistently  deny  its  authority  and  en- 
deavor oy  derisive  and  contemptuous  language 
to  bring  it  into  contempt  and  impair  the  respect 
and  regard  of  the  people  for  their  form  of  gov- 
ernment, he  might,  perhaps,  justly  be  con- 
sidered as  guilty  of  a  high  misdemeanor  in 
office.  Other  cases  might  be  supposed  of  a 
like  character  aud  leading  to  similar  results. 
It  remains  to  iuquire  what  was  the  character 
of  the  words  proved. 

Those  spoken  on  the  18th  day  of  August, 
1866,  contained  nothing  calculated  to  impair 
the  confidence ^of  the  country  in  our  form  of 
government  or  in  our  cherished  institutions. 
They  did  not  contain  severe  reflectioos  upon 
the  conduct  of  a  coordinate  branch  of  the  Gov- 
ernment. They  were  not  an  attack  upon  Con- 
gress as  a  branch  of  the  Government,  but  upon 
the  conduct  of  the  individuals  composing  the 
Thirty-Ninth  Congress.  He  did  not  speak  of 
Conaress  generally  as  "hanging  upon  the  verge 
of  the  Government,  as  it  were,"  out  of  a  par- 
ticular Cougress,  of  which  he  spoke  as  assuming 
to  be  "a  Congress  of  the  United  States,  while 
in  fact  it  is  a  Congress  of  only  a  part  of  the 
States,"  and  which  particular  Congress  he  ac- 
cused of  encroaching  upon  constitutional  rights 
and  violating  the  fundameatal  principles  of 
government. 

It  may  be  remarked  that  those  words  were 
not  official.  They  were  ^oken  in  reply  to  an 
address  made  to  him  by  a  committee  of  bis 
fellow-citizens — spoken  o/tbe  Congress  and  not 
to  it.  The  words  did  not  in  terms  deny  that  it 
was  a  constitutional  Congress  or  assert  that  it 
had  no  power  to  pass  laws.  He  asserted  what 
was  true  in  point  of  fact,  that  it  was  a  Congress 
of  only  a  part  of  the  States.  Granting  that 
the  words  spoken  would  seem  to  imply  that  he 
had  doubts,  to  some  extent,  of  the  true  char- 
acter of  that  Congress  and  the  extent  of  its 
powers,  so  long  as  several  States  were  excluded 
from  representation,  he  did  not,  in  fact  or  in 
substance,  deny  its  constitutional  existence; 
while  in  all  his  official  communications  with 
that  Congress  he  has  ever  treated  it  as  a  con- 
stitutional body.  Is  there  another  man  in  the 
Republic,  in  office  or  out  of  office,  who  had  not 
on  that  day  a  perfect  right  to  st^  what  the  Pres- 
ident said  7  Would  any  one  think  of  punishing 
any  member  of  Congress  for  sayiiigoutuf  doors 
precisely  the  same  things  of  the  body  of  which 
be  was  a  member?  Is  the  President  alone 
excluded  from  the  privilege  of  expressing  his 
opinions  of  the  constitution  of  a  particular  Con- 
gress and  of  denouncing  its  acts  as  encroach- 
ments upon  "constitutional  rights"  and  the 
"  fuudamentalprinciplesofgovernment?"  In 
process  of  time  there  might  possibly  be  a  Con- 
gress which  would  be  justly  liable  to  the  same 
criminations  of  a  President.  In  such  a  case 
is  he  to  remain  silent,  aud  is  he  forbidden  by 
the  Constitution,  on  pain  of  removal  from  office^ 
to  warn  the  people  of  the  United  States  of 
their  danger  7 

It  is  uot  alleged  that  the  President  did  not 
believe  what  he  said  on  this  occasion  to  be 
true.  Whether  he  did  or  not  is  a  question 
between  him  and  his  conscience.  If  he  did, 
he  had  a  perfect  moral  right  so  to  speak.  If 
he  did  not,  his  offeuse  is  against  good  morals, 


and  not  against  any  huButn  law.  Tbsre  is,  in 
my  judgment,  nothing  in  these  words  to  proTe 
the  allegation  that  the  President's  intent  in 
speaking  them  was  to  impair  and  destroy  the 
respect  of  the  people  for  the  legislative  power 
oljjjpongress,  or  the  laws  by  it  duly  and  consti- 
tutionally euacted,  or  to  set  aside  its  rightful 
authority  and  powers.  If  the  words  were  de- 
signed to  bring  that  particular  Congress  into 
contempt,  and  to  excite  the  resentment  of  th« 
people  against  it,  hovever  much  I  mv  dis- 
approve both  words  and  intention,  I  do  not 
think  them  an  impeachabls  offense. 

The  remarks  contained  in  the  second  and 
third  specifications  present  themselves  to  my 
mind  in  the  same  light.  They,  too,  contain* 
severe  reflections  upon  the  Thirty-Ninth  Con- 
gress; nothing  more.  I  have  not  been  able  to 
discover  any  menaces  or  threats  sgainst  Con- 

Sress,  nnless  they  are  found  iu  the  declaration 
)at  he  would  veto  their  measures ;  and  this, 
I  think,  OMist  in  fairness  be  taken  as  allying 
to  measures  of  a  certain  character,  of  woich  he 
had  been  speaking.  The  speeches  at  Cleve- 
land and  St.  Lauis,  though  highly  objectionable 
iu  style,  and  uubecomiug  a  President  of  the 
United  States,  afford  nothing  to  josiify  the 
allegation  that  they  were  menacing  toward 
Congress  or  to  the  laws  of  the  country.  To 
cousider  their  utterance  a  high  misdemeanor, 
within  the  meaning  of  the  Constitution,  would, 
in  my  view,  be  snuiely  without  jostifi^atioa. 

So  highly  did  the  people  of  this  country  esti- 
mate the  importance  of^ liberty  of  speech  to  a 
free  people,  that,  not  finding  it  to  be  specific- 
ally guarantied  in  the  Constitution,  thiay  pro- 
vided for  it  in  the  first  amendment  to  that 
instrument.  "  Congress  shall  make  no  law 
abridging  the  freedom  of  speech."  Undoubt- 
edly there  are  ^eat  inconveniencos,  and  per- 
haps positive  evils,  arisi  ng  from  the  too  frequent 
abuse  of  that  freedom;  more,  perhaps,  and 
greater  from  an  equally  protected  freedom  of 
the  press.  But  the  people  of  the  United  States 
consider  both  as  essential  to  the  preservation 
of  their  rights  and  liberties.  They,  therefore, 
have  chosen  to  leave  both  entirely  unrestrained, 
subjecting  the  abuse  of  that  liberty  ouly  to 
remedies  provided  by  law  tor  iodividualwrongs. 
To  deny  the  President  a  right  to  comment 
freely  upon  the  conduct  ofcoiirdinate  branches 
of  the  (joverument  would  uot  only  be  denying 
him  a  right  secured  to  every  other  cilisen  m 
the  Republic,  but  might  deprive  the  people  of 
the  benefit  of  his  opinion  of  public  affairs,  aud 
of  his  watchfulness  of  their  interests  and  wel- 
fitre.  That  under  circumstances  where  he  was 
called  upon  by  a  large  body  of  his  fellow-citi- 
zens to  address  them,  snd  when  he  was  goaded 
by  contumely  and  insult,  he  permitted  himself 
to  transcend  the  limits  of  proper  and  dignified 
speech,  such  as  was  becoming  the  dignity  of 
his  station,  is  matter  of  deep  regret  and  highly 
censurable.  But,  in  my  opiuioo,  it  can  receive 
no  other  punishment  than  public  senlimeBt 
alone  can  inflict. 

If  I  rightly  understand  the  accusation  eon- 
taioed  in  the  eJevsnth  artida  it  is  sabstanlisUy 
this: 

"  That,  on  the  18th  day  of  Ansost  I8661.  th«  Pr<«- 
deut,  b/  publio  speech,  ueclarea,  in  suhitaoeo,  that 
the  Thirty-Ninth  Convresa  was  not  a  Congress  of  the 
United  States,  antkoriied  to  ezendse  lesielatlve 
wer,  thereby  inteodins  to  deny  that  the  1* 


power,  toereby  inteodinc  to  deny  tnat  tbe  leciaa.- 
uon  of  said  Congress  waa  valid  or  obligntory  on  bim, 
except  ao  far  as  he  saw  fit  to  approve  the  same,  ana 
thereby  dearwc.  aad  intendins  to  deay,  the  power 
of  said  Thirty-Ninth  Ooogreis  to  nniMits  aaeod- 
menta  to  the  Constitution. 

And  "in pursuance  cff  said  declaration"  the 
President,  on  the  21st  day  of  Februay,  1868, 
attempted  to  prevent  the  execution  oi^tbe  act 
of  March  2,  1867: 

First.  By  unlawfully  attempting  to  devise 
means  to  prevent  Mr.  Stanton  from  resuming 
the  functions  of  Secretary  of  War,  afler  the 
Senate  had  refused  to  concur  iu  his  suspension. 

Second.  By  unlawfully  attempting  to  devise 
means  to  prevent  the  execution  of  the  appro- 
priation act  for  the  support  of  the  Army  for 
the  fiscal  year  ending  J  une  30,  1868. 

Aud  that  further,  in  pursuance  of  said  decla- 
ration, be  unlawfully  attempted  to  prevent  the 
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•XMatioB  of  tb«  go-c^i«d  recoBitrMitioii  Mt 
of  Mwd)  2.  1868. 

Wher«bji  aewaagiitUyofkhighiniadeineanor 
in  offioa-  oa  the  21al  d»y  of  FeJI>ra»ry,  1868. 

I  have  already  stoted,  in  commeating  on  the 
tenth  article,  tuit  I  do  not  coasider  the  Preai- 
denl's  declaration,  oo    the  18th  of  Augost, 

1866,  as  fairly  liable  to  the  eoactrBclion  there 
pat  upon  it  and  repeated  iu  this  artiele.  There 
were  no  (uek  worae  aaid^  nor  can  they  be  fairly 
implied.  The  wordi  were  that  it  was  aot  a 
CoiigTeM  of  the  United  State*,  bat  only  of  a 
partof  the  States.  Taken  literally,  theaeirords 
were  triM.  Bat  *  Congreas  of  a  part  of  the 
State*  may  be  a  eonstitutional  Con^reas,  eapit- 
ble  of  paaeing  valid  laws,  and  as  enw  the  Pree- 
ident  Me  nniformly  teeognised  the  Thirty- 
Niath  Congrea*.  The  declacatioa  being  per- 
fectly waocjptible  of  an  iaaooeat  meaamg,  and 
all  AM  ofimal  ael*  baio^  aoB*i*te*t  with  that 
mewitiiR  it  voakl  be  oi^aat  to  aappose  a  dif- 
ferent eoe,  vkiob  he  did  not  expceee. 

In  Uu8  viair  ^e  fovodatioB  of  the  artioie 
&ila. 

Bat  whether  in  pnranance  of  that  deolaia- 
tion  or  not,  did  he  unlawfidig/  devise  mean*  to 
prevent  the  execntion  of  the  law  of  MMrob  2, 

1867,  in  the  uaaner  eharged? 

The  first  speeificajtion  reats,  if  upon  any- 
thiag,  upon  the  letter  to  Geaeral  Qrant,  dated 
February  10, 1868.  This  letter  roust  be  taken 
as  a  whole,  and  not  ouustdeMd  by  detached 
parts. 

From  that  letUr  I  am  satidied  that  tibePresi- 
deat  expected  Geaeeal  Giant,  in  eaae  the  Sea- 
ate  sboald  not  eoncar  in  the  8aai>ensioB  of  Mr. 
Stanton,  to  r**iga  the  offioe  to  bira,  so  that  he 
might  have  an  oppottanity  to  fill  we  oSoe  be- 
(ote  Mr.  Stanton  resawed  Ute  perfermaaee  of 
its  duties,  with  a  view  of  oompelUng  Mr.  Stan- 
ton to  seek  his  remedy  in  the  court.  If  the 
Preeident  bad  such  a  desig(i4  it  eonld  only  be 
carried  oat  legally  by  removing  Mr.  Stanton 
before  he  shoald  have  time  to  resome  the  fono- 
tions  of  Secretary  of  War,  if  the  President 
had  a  right  to  remove  him.  It  has  been  seen 
by  my  remarks  apon  the  first  article,  that  I 
think  Uie  Presioeot  had  sueh  right.  The 
design,  then,  if  the  President  antartained  it, 
was  not  unlawfttl. 

As  to  the  second  8pecificatiol^  it  baa  wiA, 
that  I  can  see,  anjF  pnwf  to  sustain  it ;  and  if 
it  had,  it  is  Bot  qaita  apparent  how  an  attempt 
to  prevent  the  esaeatios  of  the  act  for  the  sap- 
port  of  the  Army  e*A  b*  eonaiderad  aa  proof 
of  an  intention  to  violate  the  eivil-tenare  act, 
whieh  seems  to  be  the  gravamen  of  this  article. 

No  ewideaoe  whatever  was  adduocd  to  show 
that  the  President  had  devised  means,  or  ia 
any  way  atteatpted,  to  prevent  the  exeemtioa 
of  the  *'  aot  to  provide  for  the  more  effieiaat 
goveramant  of  the  rebel  States." 

It  baa  been  aasamed  in  argument  by  the 
managers  that  the  Preeident,  la  his  aacwer, 
claims  not  only  the  right  undiBr  the  Constitu- 
tion to  remove  otBoera  at  his  pleaaore,  and  to 
Buaaead  o^eec*  for  iadefiaita  periods,  bat  ^so 
to  fill  offiesMthus  vaoatod  for  iad*6aite  periods 
— a  claim  which,  if  adaritted,  weoM  praetioaUy 
deprive  the  Senate  of  all  power  over  app<nnt- 
laentai  aad  leava  them  ia  tka  President  alone. 
The  Praeideatdoe*  claiot  the  power  of  reraov^ 
and  that  thia  inchidca  the  power  of  sospeasien. 
Bat  a  careful  examination  of  his  answer  will 
show  that  he  claims  no  other  power  than  that 
•onfeired  I9  the  act  of  1796,  to  fill  vaoaaeies 
in  the  Departments  temporarily,  aad  for  a 
period  not  exceedtnc  six  months,  not  l^  ap- 
poiBtment  withont  the  consent  of  the  SMate, 
but  by  designation,  as  described  in  the  act — a 
power  conferred  by  Congress,  and  which  can 
DO  taken  away  at  any  time,  if  it  shoald  be 
fonnd  injoriona  to  the  poblic  interest. 

Even,  however,  if  the  elaim  of  the  President 
did  go  to  the  extent  alleged,  it  ia  not  made  a 
charge  against  him  in  the  attieles  of  impeach- 
nwnt.  And  however  objectionable  and  repre- 
hensible any  such  claim  might  be,  he  cannot 
be  convicted  of  a  high  miodemeaaor  for  as- 
serting aH  uaconatitutioaal  dootiioe,  if  ha  has 


made  ne  attempt  to  give  it  prac^cal  effect, 
especially  without  a  eharge  aguast  him  and  a 
trial  upon  it. 

I  am  unwilling  to  close  the  consideration  of 
this  remarkable  proceeding  before  adverting  to 
some  other  poiata  whieh  have  been  presented 
in  the  argument. 

The  power  of  impeachment  is  conferred  by 
the  Constitution  ia  terms  so  general  as  to  occa- 
sion great  diversity  of  opiaioa  with  regard  to 
the  nature  of  effeasea  which  asay  be  nekl  to 
oenetitiite  crimes  or  misdemeanors  within  its 
latent  and  meaning.  Some  contend,  and  with 
great  force  of  argosMnt,  both  upon  principle 
and  aotbority,  thM  only  sueh  crimes  and  mis- 
demeanors are  intended  as  are  subject  to  indict- 
ment and  punishment  aa  a  violation  of  some 
known  law.  Others  contend  that  anything  ia  a 
crime,  or  misdemsaaor  within  the  meamng  of 
the  Constitution  which  the  appointed  judges 
choose  to  consider  so;  and  they  argue  that  the 
provision  was  lef^indefiaitefrom  the  necessity 
of  the  case,  as  offenses  of  public  offioers,  in. 
jurious  to  the  public  interest,  and  for  which  the 
oflender  ought  to  be  removed,  cannot  be  accu- 
rately defin^  beforehand ;  that  the  remedy  pro- 
vided by  impeachment  is  of  a  political  enar- 
acter,  and  designed  for  the  protection  of  the 
public  against  unfaithful  and  corrupt  offioieb. 
Granting,  for  the  sake  of  tho  argafltant,  that 
this  latter  eonstroc^n  ia  the  true  one,  it  must 
be  conceded  that  ^e  power  ^n4  e«a4erred 
might  be  liable  to  very  grecrf  abuse,  especially 
in  times  of  high  party  exeitement,  when  th« 
passions  of  the  people  are  iaflamsd  against  a 
perverse  and  obnoxious  pnblic  officer.  If  so,  it 
is  a  power  to  be  exercwsd  with  extrens  cau- 
tion when  yo«  eaoe  gat  beyond  the  liae  of 
q>eoifio  criminal  oflSsaaes.  The  tsoai««f  public 
eiSces,  except  those  of  judges,  is  so  limitad  in 
this  country,  and  the  ability  to  chaags  theas  by 
popular  saSrage  so  great,  that  it  would  seem 
hardly  worth  while  to  resort  to  so  harsh  a 
remedjy  except  in  extreme^  cases,  and  then 
only  updn  clear  aad  un^MStionable  groaads. 

In  the -esse  of  an  electiva  Chief  Magistrate 
of  a  great  aad  powerfol  peofJe,  living  aader  a 
written  CooatitaiUon,  thwe  is  much  more  at 
stake  in  such  a  proeeeding  than  th«  fate  of  the 
individnal.  The  ofiioe  of  President  is  oae  of 
the  great  coordinate  branches  of  the  Govern- 
ment, having  its  definsd  powers,  privileges,  aad 
duties ;  as  essential  to  the  very  framework  of 
the  Oo  vemmeot  as  any  other,  and  to  be  toaehsd 
with  as  careful  a  hand.  A^ythiag  which  con- 
duces to  weaken  its  hold  upon  the  respect  of 
the  people,  to  break  down  the  barriers  whieh 
Stttronnd  it,  to  make  it  the  mere  sport  of  teal- 
porarr  majorities,  tends  to  tho  great  injury  of 
our  Government,  aatd  inflicts  a  wound  npoa 
ooDstitutioaal  liberty.  It  is  evident,  then,  as 
it  seems  to  me,  that  the  offense  for  which  a 
Chief  Ma^slrate  is  removed  from  office,  and 
the  power  iatmsted  to  him  by  the  people  trans- 
ferred to  other  handa,  and  espeoiaUy  where  the 
hands  which  receive  U  are  to  be  the  same  whieh 
take  it  firom  him,  shoald  be  of  aa«h  a  chanaeter 
aa  to  commend  itaelf  at  once  to  the  siinds  of 
ail  richt-tbinking  men  as,  beyond  all  question, 
an  a&qnate  casse.  It  should  be  free  from  the 
taint  oi  party;  leave  ne  reasonable  ground  of 
sospicion  apon  the  motives  of  those  who  iaflict 
tho  penalty,  and  address  itself  to  the  country 
aad  tho  etvilised  world  as  a  measure  justly 
called  for  by  the  gravitv  of  the  crime  and  the 
necessity  for  its  punishment.  Anything  lass 
than  this,  espeoiaUy  where  tho  offense  k  one 
not  defined  fay  aaj  law,  would,  in  mjr  jadg- 
ment,  not  be  justified  fay  a  calm  aad  conaidesato 
Mtblio  opiaion  as  a  cause  for  removal  of  a 
Prssidaot  of  tho  United  States.  Aad  its  inev- 
itable tendency  would  be  to-  shake  tho  faith 
»£  the  friends  of  ooastitaiianal  liberigp  in  the 
permaoency  of  our  fre^  inatitatioaa  aad  the 
sapaoUy  of  man  fi>r  self-government. 

Other  offenses  of  the  President,  net  apeei' 
fied  iit  the  artislea  of  impeashment,  have  been 
pressed  by  the  managers  aa  showing  the  n«- 
oessity  for  his  removal.  It  might  be  sofiieient 
to  reply  that  all  such  were  loog  prior  in  date 


to  those  ebaiged  in  tboartieies,  have  been  fully 
investigated  ia  the  House  of  Kepresentstives, 
were  at  one  time  decided  by  a  majority  of  the 
learned  Committee  on  the  Jedieiarv  in  that 
body  to  present  no  auffieieat  |roand  for  im- 
peachment, and  were  finally  dismissed  by  the 
Houae  as  not  aSordiag  adequate  eanae  for 
aaoh  a  proceediag,  1^  a  vote  of  nearly,  if  not 
quite,  two  to  ens.  Bui  it  ia  enough  to  say  that 
they  are  not  b«fi>re  the  Senate,  and  that  body 
has  BO  ri|ht  to  eoMidsr  them.  Agauist  them 
the  Prestdeat  has  had  ao  opportanity  to 
defend  hiatsslf,  or  even  to  enter  ma  denial.  To 
go  outside  of  the  chaigss  preferred,  and  to  con- 
vict him  beoBrUse,  in  oar  belief,  be  eenmtted 
offenses  for  which  he  ia  not  ou  trial,  would  be 
to  disregard  every  principle  whieh  regulates 
judicial  prooeedings,  and  would  be  not  only  9, 
gross  wrong  ia  itsdif,  but  a  shame  and  humili- 
ation to  those  by  whom  it  was  perpetrated. 

It  has  been  further  intimated  by  the  Man- 
Agers  that  public  opinion  calls  with  a  loud  voieo 
for  tfce  conviction  and  removal  of  the  Preu- 
dent.  One  Maaa^r  has  even  gone  ae  far  as 
to  threaten  with  iniamy  every  Senator  who 
voted  for  the  resolution  passed  by  the  Senate 
touching  the  removal  of  Mr.  Stanton,  and  who 
shall  now  vote  for  the  President's  acquittal. 
Omitting  to  comment  upon  the  propriety  of 
this  remark,  it  is  suB&oient  to  say,  with  r^ard 
to  myself,  that  I  not  oaly  did  not  vote  for  Uwt 
resobtion.  but  opposed  its  adoption.  Had  I 
so  voted,  nowever,  it  would  afford  no  justifica- 
tioo  for  convicting  the  President,  if  I  did  not, 
on  exaauaation  and  reieotion,  believe  him 
guilty.  A  desire  to  be  consistwit  would  not 
excass  a  violation  of  aqr  oath  to  do  "  impartial 
jostiee."  A  vote  given  in  haste  and  with  little 
opportnaity  for  eoosideration  would  be  a  lame 
apology  for  doing  injastice  to  another,  after 
fall  examination  aad  reflection. 

To  the  suggestion  that  popalar  opinion  de- 
mKida  the  conviction  of  the  President  on  these 
charges,  I  reply  that  he  is  not  now  on  trial 
b^bre  the  people,  bat  before  the  Senate.  In 
the  wcads  of  Lord  Eldon,  upon  the  trial  of 
the  Qoeen,  "  I  take  no  notice  of  what  is  pass- 
ing out  of  doom,  becBBse  I  am  supposed  con- 
stitatioaally  not  to  be  aequsinted  with  it." 
And  again,  "  It  ia  the  doty  of  thoae  on  whom 
a  judicial  task  is  imposed  to  meet  reproach 
and  not  conrt  popularity."  The  people  have 
not  heard  the  evidence  as  we  have  heard  it. 
The  responsibility  is  not  on  them,  but  upon 
as.  They  have  not  taken  aa  oath  to  "do  im- 
partial justice  according  to  the  Constitation 
aad  the  laws."  I  have  taken  thai  oath.  I 
oaaaot  render  judgment  upon  their  convic- 
tions, nor  can  they  transfer  to  themselves  my 
puai^ment  if  I  violate  my  own.  And  1  should 
consider  myself  undeserving  the  confidence  of 
that  just  and  intelligent  people  who  imposed 
apon  me  this  great  responsibility,  and  unwor- 
thy a  place  among  konorafale  men,  if  for  any 
fearot  public  reprobation,  and  for  the  sake  of 
securing  popalar  fevor,  I  should  disregard  the 
conviction  of  my  judgnient  aad  my  coascience. 

The  consequences  which  may  follow  either 
from  eonviction  or  acquittal  are  not  for  me, 
with  my  convictions,  to  consider.  Tbe  foture 
is  in  the  hands  ot  EEim  who  made  aad  governs 
the  nttivsrse,  aad  the  fear  tliat  He  will  not 
govern  it  wisely  aad  well  would  not  excuse  me 
for  a  violation  of  His  law. 


OPINION 
HON.  GEORGE  H.  WILLUMS. 

Dsedy  iiapressed  with  a  sense  of  my  re- 
sponsioility  and  duty  in  the  case  now  before  tbe 
Senatej  I  shall  vote  for  the  conviction  of  tbe 
Prosideat  open  the  first  three  articles  of  im- 
peachment upon  the  groond  that  the  removal 
of  Secretary  Stanton  and  the  appointment  of 
Adjutant  General  Thomas,  as  charged  in  said 
articles,  were  in  violation  of  the  Conatitntion 
of  the  United  States. 
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To  decide  otherwise  woald  be  to  enj  that  the 
President  has  theabsolate  and  unlimited  power, 
at  all  times  and  ander  all  circnmstances,  to  re- 
move from  and  appoint  to  office,  and  that  so 
mnch  of  the  Constitution  as  provides  rhat  the 
President  "shall  nominate,  and  by  and  with 
the  advice  and  consent  of  the  Senate  appoint," 
is  of  no  effect.  Nothing  would  be  necessary  to 
annihilate  all  participation  by  the  Senate  ia 
appointments,  except  to  call  uie  appointee,  in 
case  of  removal,  an  ofScer  ad  interim — that  is, 
an  officer  to  hold  until  it  suits  the  purposes  of 
the  President  to  send  a  nomination  to  the  Sen- 
ate to  which  it  is  wilting  to  agree. 

Untiring  and  exhaustive  researches  on  be- 
half of  the  President  do  not  show^  and  I 
ventare  to  assert  that  not  one  single  instance 
can  befoond  in  the  history  of  the  Government, 
where  the  head  of  a  Department  has  been  re- 
moved and  a  successor  appointed  while  the 
Senate  was  in  seasion  without  the  advice  and 
consent  of  that  body.  Nothing  is  clearer  tO 
my  mind  than  that  the  power  of  the  President 
over  the  offices  of  the  country  during  the  ses- 
sion of  the  SeiMtte  is  one  thing,  and  his  power 
during  the  reeesg  of  the  Senate  is  another  and 
a  different  thing. 

When  the  Constitution  says  that  the  Presi- 
dent may  fill  up  all  vacancies  that  may  happen 
during  the  recess  of  the  Senate  it  certainly 
confers  npon  him  a  power  which  he  does  not 
possess  and  cannot  exercise  while  the  Senate 
18  in  session. 

When  removals  have  been  made  during  the 
recess  of  the  Senate  it  has  been  argued  that 
vacancies-  made  in  this  way  have  happened ; 
therefore  they  couM  be  filled  temporarily  by 
the  President ;  but  now  it  is  proposed,  by  build- 
ing one  inference  upon  another,  to  include  a 
session  as  well  as  a  recess,  and  so  abrogate 
the  authority  of  the  Senate  and  invest  the  Exec- 
utive with  absolute  and  despotic  power.  I  am 
▼ery  certain  that  the  practice  of  removals  and 
temporary  appointments  stands  upon  that  clause 
of  the  Constitution  which  refers  to  the  recess 
of  the  Senate,  and  in  my  judgment  it  is  not 
only  a  total  departure  from  the  precedents,  bat 
a  plain  violation  of  the  Constitution,  to  make 
one  of  its  sections  vrfaich  applies  exclusively  to 
a  recess  apply  also  and  equally  to  a  session  of 
the  Senate. 

Congress,  if  it  should  try,  could  not  delegate 
any  such  power  to  the  President  Oongress 
may  vest  the  appointment  of  certain  inferior 
officers  in  the  President  atone,  in  the  courts  of 
law,  or  in  the  heads  of  Departments ;  but  Con- 
gress can  no  more  vest  the  power  in  the  Pres- 
ident of  removing  and  appointing  the  head  of 
a  Depart.ment  without  the  advice  of  the  Senate 
than  it  can  vest  the  power  in  the  President  to 
make  a  treaty  without  the  concurrence  of  the 
Senate. 

The  practice  of  the  Ooremmenthas  not  been 
inconsistent  with  this  view  of  the  Constitulion. 
Pickering's  case,  in  1800,  is  cited,  but  there 
the  removal  and  nomination  to  the  Senate  were 
simultaneous  acts.  President  Adams  did  not 
attempt  to  make  any  appointment. 

Some  cases  of  ad  interim  appointments  to 
provide  for  casualties  have  been  produced,  but 
no  case  can  be  tbnnd  where  the  President,  urto 
Aatu,  removed  and  appointed  the  head  of  a 
Department  while  the  Senate  was  in  session 
without  its  consent. 

President  Johnson  cannot  say  that  he  was 
mistaken  as  to  this  point,  for,  in  addition  to 
what  he  must  have  learned  from  many  years  of 

Eublic  service,  he  declared  in  a  speech  which 
e  delivered  in  the  Senate  on  the  10th  of  Jan- 
uary, 1861,  in  the  most  emphatic  manner,  that 
the  President  had  no  such  power  as  he  has  ex- 
ercised in  the  removal  of  Stanton  and  the 
appointment  of  Tfaomaa. 

1  do  not  find  that  the  act  of  1780  or  subse- 
quent acta  upon  this  subject  hare  ever  been 
so  construed  as  to  warrant  the  executive  acts 
inqnestlon,  and  they  could  not  be  so  constmed 
without  ignoring  the  clear  distinction  which  the 
Constitution  makes  between  a  recess  and  a 
oession  of  the  Senate     Uoocerning  the  decis- 


ion of  178t>,  which  is  made  the  head  and  front 
of  the  defense  in  this  case,  it  may  be  said  that 
it  was  brought  about  by  the  arguments  of 
James  Madison  in  the  House  and  the  easting 
vote  of  Vice  President  Adams  in  the  Senate, 
both  of  whom  at  the  time  expected  to  fill  the 
executive  office,  and  both  of  whom,  it  has  been 
said,  looked  upon  a  contrary  decision  as  ex- 
pressing a  want  of  confidence  in  the  then  -  ad- 
ministration of  Washington.  M6st,  if  not  all, 
of  the  distinguished  legislators  and  judges  of 
the  nation,  such  as  Webster,  Clay,  Cainoen, 
Kent,  Story,  and  the  Supreme  Court  of  the 
United  States,  with  Marshall  at  its  head,  have 
affirmed  the  incorrectness  of  that  decision,  and 
experience  has  demonstrated  its  mischievous 
and  corrupting  tendencies  and  effects.  Web- 
ster, commenting  on  this  deeision,  and  speak- 
ing of  the  framers  of  the  Constitution,  in 
1885,  said: 

"  I  b*v«  the  cleareiit  oonvtction  that  they  look«d 
to  no  othor  mode  otdisplaeing  an  officer  ttaaa  by  ia- 
peacbment,  or  by  tb«  regoJarappointmeut^f  another 
Verson  to  the  <ame  place." 

I  think  it  wholly  unnecessary  to  discuss  the 
acts  of  1792,  1795,  and  1863,  because  they  have 
been  swept  out  of  existence  by  the  tenure-of- 
office  act  of  March  2, 1867.  Tliis  is  estabtished 
by  the  application  of  two  familiar  rules  of  law. 
One  is,  that  the  act  of  March  2, 1867,  embraced 
and  provided  for  the  temporary  and  perma- 
nent appointment  and  removal  of  every  officer 
whose  appointment  is  veeted  in  the  President 
and  Uie  Senate ;  and  the  other  is,  its  dear  re- 
pugnancy to  all  preceding  legislation  on  the 
subject. 

Great  effort  has  been  made  to  show  that  the 
removal  of  Stanton  and  the  a||^K)intment  of. 
Thomas  were  unimpertant  in/iraetions  of  the 
statute,  and  theiefore  the  Presideat  ought  to 
be  acquitted. 

Adopting  the  views  of  the  President  that  this 
Senate  is  a  court,  and  finding  that  the  accused 
has  committed  an  act  which  the  law  declares 
to  be  a  high  misdemeanor,  then  it  follows,  ae- 
cording  to  all  rules  governing  jadieiat  tribunals, 
that  a  Judgment  for  conviction  must  be  given, 
no  matter  what  Senators  may  think  of  the  wis- 
dom of  the  law  or  the  nature  of  the  offense. 
Much  of  the  argument  for  the  defense  proeeeds 
upon  the  ground  that  the  President  has  a  right 
to  decide  for  himself  as  to  the  eonstitntinnality 
of  an  ict  of  Cobgress.  Whatever  may  be  tbe 
correct  view  of  this  question,  it  must  be  admit- 
ted that  if  tbe  President  violates  a  penal  Ixw 
of  Congress  he  does  so  at  bis  peril.  When 
impeached  for  such  an  act,  if  the  Senate  npon 
the  trial  holds  the  law  to  be  unconstitutional 
and  void,  he  must,  of  course,  be  acquitted ; 
but  if  the  Senate  holds  the  law  to  be  constitu- 
tional and  valid,  it  must  necessarily  convict. 
Any  public  officer  or  private  citizen  may  test 
the  validity  of  a  criminal  statute  by  its  viola- 
tion, but  in  so  doing  he  undertakes  to  autkr  its 
penalties,  if,  npon  his  trial,  it  is  upheld  and 
enforced  by  judicial  authority. 

To  allow  any  person  not  acting  judicially 
when  arraigned  for  crime  to  plead,  in  bar  of 
the  prosecution,  his  mistaken  opinion  of  the 
justice  or  validity  of  the  law,  would  be  to  de- 
liver over  the  land  to  anarchy  and  crime. 

Two  questions  only  as  to  this  law  are  before 
the  Senate.  One  is.  Is  it  constitutional?  and 
the  other  is.  Has  it  been  violated  by  tbe  Pres- 
ident? Webster  said,  in  one  of  his  great 
speeches,  that  "the  regulation  of  the  tenure 
of  office  is  a  common  exercise  of  legislative 
authorial  and  the  power  of  Congress  in  this 
particular  is  not  at  all  restrained  or  limited  by 
anything  contained  in  the  Constitution,  except 
as  to  judicial  ofiBcers ;"  and  I  am  very  sure  that 
the  Senate,  after  having  three  times  decided 
by  more  than  a  two-thirds  vote  of  the  mem- 
bers present  each  tiv^e  that  the  tenure-of-office 
act  is  constitutional,  will  now  regard  that  qaec- 
tion  as  res  adjudi4xUa. 

Has  the  President  brokm  any  of  the  pro- 
Tisions  of  the  act?  Nobody  denies  that  the 
body  of  the  first  section,  which  provides  that 
every  person  appointed  to  office  by  and  with 


the  advice  and  consent  of  the  Senate  shall 
hold  niitit  his  successor  is  in  like  manner  ap- 
pointed  and  qualified,  embraces  the  Secretary 
of  War ;  bnt  an  attempt  is  made  to  ctnuitriie 
tbe  proviso  to  the  section  so  as  to  exclude  that 
officer  from  the  proteotiou  of  the  act.  i'o 
maintain  this  construction  relianee  is  chiefly 
placed  upon  tome  remarks  of  Senator  Sbbb- 
MAN,  in  conaection  with  the  bill.  I  presuinc, 
on  this  aecomrt,  it  may  be  proper  foir  me  to  say 
that  i  iatfodaced  the  origiaal  bill,  and  bad  the 
honor  to  be  chairman  of  the  committee  of 
conference  by  whom  this  proviso  was  reported. 
When  the  bill  passed  tbe  Seaate  the  beads  of 
Deportments  were  expressly  excepted,  bat  the 
House  of  Representatives  amended  it  by  strik- 
ing oat  that  eiceeption,  and  the  conierenee 
committee  mgned  to  the  Hoaae  amendment, 
with  a  modification  as  to  the  time  dnring  which 
suefa  officers  sboald  be  under  the  pretectioa  of 
the  law.  There  was  no  si^;geatien  or  intima- 
tion in  the  committee  that  the  act  did  not  ap- 
ply to  Mr.  Johnson's  Cabinet,  aod  tbe  only 
purpose  of  the  proviso  was  to  put  a  limitation 
apon  the  holdii^  of  Cabinet  officers,  and  that 
is  its  fair  eoustniction. 

Great  stress  has  been  pat  upon  the  words 
"except  as  herein  otherwise  provided"  just 
preceding  the  proviso,  bat  tJie  fact  is  that  these 
words  were  in  lh«  bill  before  the  proviso  was 
attached  and  refer  to  the  foorth  section,  aiid, 
therefore,  instead  of  being  an  exception,  ttie 
proviso  is  a  mere  qualification  of  the  geoesal 
words  of  tire  seetioo.  I.  do  not  see  bow  it  is 
possible  to  eonclode  tliat  Mr.  Staaion  is  not 
protected  by  tbe  body  of  the  section  or  the 
proviso.  If  he  is  within  the  proviso,  then  be 
has  a  right  to  hold  for  one  month  after  the  enil 
of  seme  presidential  tens,  and  caiMot  in  the 
mean  time  be  removed  withoot  the  consent  of 
the  Senate.  That  is  the  time  expressly  fixed 
by  tbe  proviso  when  a  Secretary  ceases  to  be 
under  the  proteotioa  of  the  benate,  ^nd  it 
makes  no  oifferenee  whether  tbe  present  is 
Lincoln's  or  Johnson's  presidential  term,  if 
Mr.  Stautoo  is  not  aflfeoted  by  the  proviso, 
then  he  is  necessarily  within  the  body  of  tb« 
section,  for  that  inciodes  every  officer  ia  the 
Unitwd  States  ^pointed,  by  and  with  the  advice 
and  consent  of  the  Senate,  which  is  exactly 
Stanton's  case. 

The  idea  that  this  aet  took  efieot  two  yean 
before  it  was  eaacied,  so  as  to  remove  anybody 
from  office  at  that  time,  is  a  simple  abstMity* 
Considerable  disoaasioa  has  taken  place  as  to 
whether  or  iit»t  the  present  ia  Mr.  Linesln's 
or  Mr.  Johnson's  presideatial  tern.  TUst  as 
it  seems  to  me,  is  an  uumportant  bat  not 
doubtfiil  question.  When  us  OonsUtottoa 
speaks  of  the  term  of  the  President,  it  aesos 
a  definite  period  of  four  years,  not  an  uacer- 
taiu  time  dependent  upon  the  death,  reatgoa- 
tion  or  removal  of  the  person  who  takes  pos- 
session of  the  office ;  and  therefore  the  pres- 
ent is  Mr.  Lincoln's  term,  unices  there  can  be 
two  presidential  terms  between  the  4th  of 
March,  1886,  and  the  4th  of  March,  18a». 

Let  us  look  at  the  seoend  seoiioa  of  tbe 
tennre-of^ffice  act  That  provides  that  when 
any  officer  appointed  as  aioMSoid,  that  is,  by 
and  with  the  advice  aad  consent  of  tbe  Sonte, 
is  suspended,  and  the  Senate  do  net  eoacur  ia 
the  sa^keBsion,  such  offieitr  shall  iurUiwitk 
resume  the  fonctions  of  his  office. 

B.  M.  Stanton  was  appointed  by  aad  with 
the  advice  and  consent' of  the  Senate.  Ue  was 
suspended.  The  Senate  did  not  concur  in  his 
sospeDsion.  It  was  then  his  right  and  dttty 
forthwith  to  resume  the  functions  of  ha  office ; 
but  the  Presideat  woald  not  allow  hiai  ao  to 
do,  for  he  not  only  cut  off  all  official  relanons 
with  Mr.  Stanton«  but  i4>poiBted,  received,  and 
recognized  another  person  as  Secretary  of  War. 
What  quibble  can  be  foand  to  excase  this  plain 
violation  of  the  law  7  Adaittiog,  for  the  sake 
of  argament,  that  tbe  Prestdeut  could  iegmily 
remove  Mr.  Stantoa,  then  1  deny  that  he  oo«td 
legally  appoint  Thomas  ad  interim,  for  th« 
reason  tliiu  the  second  section  of  the  tenure- 
of-office  act  declares  that  upon  tlie  saspensioa 
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of  aa  offioer  an  ad  interim  appoiBtneiit  may 
ba  made,  "and  in  no  other  case."  When 
Stantoa  wag suapended,  the (idtn<«rimappoint- 
mant  of  Oeoerai  Orant  was  legal ;  bat  any  ad 
iattrim  appointment  upon  a  removal  is  abso- 
lately  proliibited.  Vacancies  in  06^  can  only 
be  (kled  in  two  ways  under  the  tenure-of-offiee 
act.  Oaa  is  by  temporary  appoiBtment,  as 
proTided  in  the  Cooatitntion,  during  the  receas 
of  th«  Senate,  and  the  other  is  by  an  appoint- 
ment by  and  with  the  advice  and  eonaent  of 
tbe  Senate  during  the  aession.  • 

One  might  reaaoBably  tofipon  that  the  ood- 
struetion  of  this  act  waa  settled,  so  far  as  the 
Senate  was  concerned. 

On  the  13th  of  December  the  President  com- 
mnniiBated  to  the  Senate  the  fact  that,  on  the 
12tfa  of  tfaepreoeding  August,  he  bad  suspended 
Ur.  Stanton,  and  gave  his  reasons  therefor ; 
and  the  Senate,  aasnmine  that  Mr.  Stanton  was 
within  the  protection  of  «he  tennre-of-office  act, 
proceeded  to  consider  the  President's  reasons, 
and,  nnder  the  leadership  of  the  distinguishaa 
Senator  firom  Maine,  [Mr.  FnaBNDBK,]  re- 
fused, by  an  overwhelming  vote  of  thirty-five 
to  six,  to  conoar  in  the  suspension.  Every  one 
of  the  mi^rity  then  understood  that  the  effect 
of  that  vote  was  to  reiietablish  Mr.  Stanton  in 
his  office  nader  the  provisions  of  tbe  tenure-of- 
office  act. 

On  the  2l8t  of  February,  1868,  the  President 
informed  the  Semite  tMt  he  bad  removed 
Mr.  Stanton  and  appointed  Adjutant  Qeneral 
Thomas  Secretary  of  War  ad  interim,  and  the 
Senate  proeeededto  consider  that  cooimaniea- 
tion,  and,  afier  protracted  argnment,  decided, 
by  a  vote  of  twe«iy-sev«n  to  six,  "  that,  under 
the  Constitationand  laws  of  the  (J  sited  States, 
the  President  has  no  power  to  remove  the 
Secretary  of  War  and  to  designate  any  other 
officer  to  perform  the  duties  of  that  office  ad 
interim." 

Among  thoae  who  voted  to  affirm  this 
doctrine  was  the  distinguished  Senator  from 
Illinois,  [Mr.  Tsuiudll.} 

Mow,  after  these  proceedings,  wbiah  gonpea 
the  express  ground  that  Mr.  Stanton  is  within 
tb«  provisions  of  the  tenure  of'office  act,  we 
are  asked  to  eat  up  our  own  words  and  reaoht- 
tions  and  staltify  ourselves  by  holding  that  tbe 
act  did  not  apply  to  Mr.  Stantoa. 

President  Johnson  is  alsofiilly  committed  to 
tbe  same  constmetion  of  the  act.  On  the  12th 
of  August  he  suspended  Mr.  Stanton,  a  pro- 
ceeding provided  for  by  said  act,  bat  otherwise 
UQwarranted  by  law  tmd  unknown  to  the  prac- 
tice of  tbe  Oovemment. 

On  the  14th  day  of  August,  1867,  be  nodfied 
the  Secretary  of  tbe  Treasury,  as  follows: 

"Sia:  In  oompllancewtth  the  requirements  of  the 
set  entitled  'An  act  to  regulate  the  tenure  of  oertiin 
eivil  offices,'  you  ar*,hanby  notified  titat  on  the  Uih 
inatant,  Hon.  Eairin  M.  Stanton  waa  suspended  from 
his  olBoe  as  Secretary  ofwsrand  Oeneral  U.  S.  Ursnt 
aatborised  and  empowsrad  to  act  as  Seoretary  ad 
inUrim." 

He  also  teportad  his  reaaons  to  the  Senate 
for  the  Buspensi*!!  of  Mr.  Stanton  within  twenty 
days  from  ita  meeting,  as  required  by  said  act. 
Having  vainly  triad  to  onst  Mr.  Stanton  b^  an 
obeervanoe  of  the  aot,  he  boidly  determined 
upon  its  violation  by  Stanton's  removal.  This 
he  admits,  bat  sajfs  it  was  with  a  view  to  teat 
tb«  oonstitutionaiiqr  of  the  net,  forgetting,  as 
it  seems,  that  such  a  question  coold  not  possi- 
bly arise  if  the  apt  did  not  apply  to  Mr.  Stanton. 
To  argue,  in  viaw  of  these  facts,  tlwt  the  Pres- 
ident removed  Stanton  through  a  mistaken 
idea  that  tiie  law  did  not  i^ply  to  him,  is  tri- 
fling with  common  sense. 

Taking  the  ground  of  tbe  President  that  the 
present  is  his  presidential  term,  then,  I  say,  to 
all  intents  and  purposes,  be  has  appointed 
Stnnton  Secretary  ot  War.  Time  and  again, 
in  official  communications  to  the  Senate,  he 
has  declared  Mr.  Stanton  to  be  Secretary  of 
War,  and  in  his  message  of  December  12, 1867, 
he  submitted  to  the  Senate  tbe  question  as  to 
whether  or  not  Mr.  Stanton  should  continue  to 
be  Secretary  of  War,  and  the  Senate  confirmed 
bim  in  that  position ;  so  that,  without  the  nsual 


fbrms,  there  has  been  that  concurrence  be- 
tween the  Bxecntive  and  the  Senate  as  to  the 
Secretaryship  of  Mr.  Stanton  which  the  Ckm- 
stitation  contemplates.  The  commission  is 
no  part  of  the  appointment.  The  President 
cannot  hold  and  treat  Mr.  Stanton  as  his  Sec- 
retary of  War  for  two  or  three  years,  and  then, 
when  questioned  for  an  illegal  act  upon  or 
throagh  such  Secretary,  deny  his  official  char- 
acter and  relations.  If  he  was  the  President's 
Secretary  of  War  for  executive  purposes  he 
was  snch  Seeretary  of  War  for  tne  purposes 
of  Congress. 

Much  discussion  has  taken  place  in  this  case 
as  to  the  intent  of  the  President.  There  is 
nothing  of  tfais  qnestion.  His  intent  waa  to 
transfer  tbe  War  Department  firom  E. '  M. 
Stanton  to  some  other  person  of  his  choice 
without  the  consent  and  in  defiance  of  the  will 
of  the  Senate.  This  is  obvious  and  undeniable, 
and  every  Senator  must  believe  it.  The  pre- 
text that  all  bis  proceedings  for  the  removal  of 
Stanton  and  the  appointment  of  Thomas  were 
to  get  up  a  law-suit  is  a  shallow  and  miserable 
subterfuge. 

One  question  made  is  that  the  President  has 
not  removed  Mr.  Stanton.  Stanton  was  either 
removed  or  he  was  not.  If  he  was  not  re- 
moved, then  the  appointment  of  Thomas  was 
a  clear  violation  of  the  sixth  section  of  the 
tenure-of-office  act,  for  it  was  an  appointment 
to  fill  a  vacancy  where  no  vacancy  existed. 

AMuming  that  the  tennre-of-office  net  is 
valid,  and  applicable  to  Mr.  Stanton,  then  the 
President  could  not  remove  him. 

Suppose  Stanton,  to  avoid  conflict  nnder  tbe 
orders  of  the  2lBt  of  February,  had  given  pos- 
session of  tbe  War  Office  to  Thomas.  He 
would  still  have  been  Secretary  of  War,  be- 
cause those  orders  were  illegal  and  void.  What 
the  tennre-of-office  law  intended  to  prohibit 
and  punish  was  the  action  of  the  President  as 
to  removals  and  appointments  without  the  con- 
sent of  the  Senate,  though,  of  course,  such  ac- 
tion, being  in  contravention  of  law,  would  have 
no  force.  Great  eSbrt  has  been  made  to  show 
that  the  removal  of  Stanton  and  the  appoint- 
ment of  Thomas  were  insignificant  acts.  They 
night  possibly  be  so  regarded  if  there  were  har- 
mony and  peace  in  the  country. 

Congress  has  passed  laws  fortlie  reconstmc- 
tion  of  the  States  lately  in  rebellion,  and  the 
execntioB  of  these  falls  within  the  jurisdiction 
of  the  War  Department.  The  President  holds 
them  to  be  unconstitutional,  and  is  bitterly 
opposed  to  their  existence.  Stanton  is  under- 
stood to  be  friendly  to  this  legislation.  He 
stands,  therefore,  in  the  way  of  the  President, 
and  his  removal  and  tbe  appointment  of  an 
executive  puppet  in  his  place  may  involve  the 
lifles  and  liberties  of  thousands  of  cilisens,  and 
perohance  the  peace  and  integrity  of  thenation. 

During  this  trial  we  have  been  treated  to 
mnch  from  the  writings  of  Jnmea  Madison. 
Arguing  about  executive  power  in  the  Con- 
gress of  1789,  he  said : 

"  If  an  unworthy  oBcer  bo  continued  In  office  by 
an  unworthy  President,  the  Hoose  of  Representa- 
tives can  at  any  tiine  impeach  him  and  the  Senate 
can  remove  him,  whether  the  President  chooses  or 
not." 

Speaking  again  of  the  President,  he  says  : 

"I  contend  that  the  wanton  removal  of  meritori- 
ous officers  woald  suhject  him  to  impeachment  and 
loval  from  liis  high 


No  man  can  deny^  that  E.  M.  Stanton,  by 
his  ahili^  and  experience,  his  patriotism  and 
peraonal  integrity,  is  eminently  fitted  for  the 
bead  of  the  War  Denartment. 

Andrew  Johnson  has  removed  him  because 
bis  unbending  ioyal^  made  him  an  obstacle 
to  the  President's  ambitions  and  partisan  par- 
poses,  and  appointed  to  bis  place  a  man  wholly 
incompetent,  whose  only  merit  is  abject  ser- 
vility to  tbe  will  of  his  master,  if  James  Madi- 
son was  a  judge  here  to-day  he  would  vote  for 
impeachment  upon  that  ground  alone. 

We  have  been  earnestly  warned  by  the  Pres- 
ident's connsel  not  to  eneroaeh  upon  the  exec- 
utive department  of  the  Government.  Con- 
Bidvring  that  the  President  usurped  the  legia- 


lative  control  and  reeonstmetion  of  the  States 
lately  in  rebellion ;  that  he  has  vetoed  fifteen 
acts  of  Congress,  to  say  nothing  of  those  he 
has  pocketed;  that  he  comes  now  by  his  con- 
fidential counsel  to  say  what  he  has  before  said, 
that  there  is  no  Congress  and  we  are  no  Sen- 
ate ;  that,  withoutscknowledging  our  authority, 
he  appears  simply  to  avoid  civil  commotion, 
and  we  are  prepared  to  appreciate  the  modesty 
and  grace  of  this  admonition. 

I  am  surprised  to  find  so  many  holding  tha 
opinion  that  the  President  is  notSmpoaenable 
for  anything  that  the  law  does  not  declare  a 
crime  or  a  misdemeanor.  Cannot  he  be  im- 
peached for  a  violation  of  the  Constitution  ? 
Suppose  he  should  declare  war  or  borrow 
money  or  levy  taxes  without  authority  of  law  7 
Is  there  no  remedv  7  Suppose,  for  partisan 
purposes,  he  sfaonld  veto  all  the  acts  of  Con- 
gress, or  in  some  mad  freak  pardon  all  the 
criminals  of  the  United  States.  Suppose  by 
drunkenness  and  debauoheryneebould  become 
incompetent  to  perform  the  duties  of  tbe  office. 
Is  Congress  bound  to  tolerate  wickedness,  cor- 
ruption, and  treachery  in  the  executive  office  so 
long  as  there  is  no  violation  of  a  pen^  statute? 
.  i  shall  vote  for  conrictioB  on  the  tenth 
article. 

Whenever  the  Chief  Magistrate  of  this  coun- 
try, whose  wisdom  and  virtue  ought  to  exalt . 
the  nation,  makes  a  public  blasphemer  of  him- 
self, and  going  about  the  country  in  speechea 
excites  resistance  to  law  and  defends  mob 
violenoe  and  murder,  1  think  be  ought  to  be 
removed  from  offioe. 

.  This  is  uo  question  of  taste  or  good  manners 
or  of  unfriendly  oriticism  upon  Congress. 
Those  speeches  were  crimes.  When  tbey  were 
delivered  they  took  the  wings  of  the  wind. 
They  were  published  and  read  throughout  the 
turbulent  South.  Tb«y  imparted  boldness  to 
violence  and  revenge,  and  I  have  little  doubt 
that  many  a  poor  man  is  sleeping  in  a  bloody 
grave  in  consequence  of  those  speeches.  Offi- 
cial duties  and  relations  impose  restraint  upon 
freedom  of  speech  as  well  as  upon  freedom  of 
action. 

Suppose  a  judge  of  the  Supreme  Court  should 
go  atHHit  making  speeches  and  telling  tbe 
people  that  the  reconstruotiou  or  olh<;r  acts  of 
Congress  were  void,  and  that  be  would  so  de- 
cide when  opportunity  should  arise,  is  there 
any  doubt  that  be  could  be  impeached  for  con- 
duct so  indecent  and  so  disastrous  to  the  peace 
and  good  order  of  society? 

West  H.  Humphreys,  United  States  district 
judge  for  Tennessee,  was  convicted  by  the  uuao- 
imous  vote  of  this  Senate  of  hq{h  crimes  and 
misdemeanors  tor  what  ha  said  in  a  public 
speech  in  the  city  of  Nashville  on  the  29th 
December,  186a 

Whether  Andrew  Johnson  shall  be  removed 
from  offioe  or  not  is  the  least  qaeation  in  this 
case.  Made  up  as  the  issoes  are,  to  aci)uil  is 
to  decide  that  tbe  Prewdent  may  at  any  tine, 
irrespective  of  the  provisions  of  the  Constitur 
tion,  and  in  open  and  undisguised  contempt 
of  the  authority  and  will  of  the  Senate,  remove 
from  and  appoint  to  offioe. 

To  acquit  is  to  bold  that  the  laws  of  the 
land  are  not  what  they  are  written  down  in 
the  statnte-books  of  the  country  to  be,  but  are 
the  unwritten  and,  it  may  be,  uukaown  wiU 
of  one  man  who  happens  to  fill  tbe  executive 
office  of  the  nation. 

All  courts  may  take  judieial  notice  of  his- 
tory, and  by  wbiit  I  have  a  right  to  know  in 
this  case  I  have  been  sorrowlully  and  reluc- 
tantly brought  to  the  conclusion  that  Andrew 
Johnson  is  a  bad  man  ;  that  the  policy  of  bis 
administration  baa  been  to  rule  or  ruin  ;  that 
he  has  endeavored  by  usurpation  and  tbe  abuse 
of  his  veto  to  subordinate  the  legislative  power 
to  bis  personal  views  and  parposes,  and  that 
his  offioial  career  and  example  have  been  to 
injure,  degrade,  and  demoralize  the  uonntrjr ; 
and  I  believe  that  bis  removal  from  offioe  will 
invigorate  tbe  laws,  vindicate  the  Constitution, 
and  trad  greatly  to  restore  unity  and  peace  to 
tbe  nation. 
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OPINION 
or 
HENRY    WILSON. 


The  Ba8t8«vetk  jeata  bave  been  to  gentlemen 
ocenpytBg  a«<U«  ia  this  Chamber  years  of  press- 
ing duties  and  Mera  trials.  In  the  trying  times 
through  whieb  the  aatioa  baa  |»asaed  and  is 
passing  it  has  sometimes  luippened  that  Sen- 
ators of  large  capacity,  ripe  experience,  and 
aaiaeot  piiblic  service  have  widely  differed  in 
the  interpretalioB  of  the  Coastitution  aad  the 
construetioB  of  tbe  laws.  Whenever  tbe  high 
duties  impoaed  iip*n  Senators  by  the  ezi^n- 
ciee  of  the  ooantiy  have  pressed  for  action, 
aad  our  deliberatioBS  have  been  distracted  by 
tbe  diverse  opiniooeof  Seaators  learned  ia  the 
l«w,  I  have  strrvea  to  discharge  m^  duty  by 
^ring  whatever  doabta  oloadea  my  judgment 
or  embarrassed  taj  aotioii  to  patriotism,  to 
liberty,  and  to  justice — to  the  •eeority  of  my 
coanli;  and  the  tights  of  all  its  cUiaeas.    In 

f lancing  back  over  these  years  I  iod  few  votes 
woald  recall  by  following  this  rule  of  action. 
In  Ukis  great  trial,  imposed  upon  the  Senate  by 
the  Constitutioaof  oar  eenattyand  the  Bepre- 
sentalives  of  the  people,  I  shall  give  whatever 
doubts  have  arisen  to  perplex  or  embarrass  to 
my  comtry  rather  than  to  its  Chief  Magistrate, 
DOW  arraigned  as  a  violator  of  the  Constitution, 
a  violator  of  the  laws,  and  a  violator  of  his  oath 
to  fiuthfully  execHte  the  laws.  By  a  too  rigid 
adherence  to  Dorms  itnd  technicalities  the  sub- 
stance is  often  lost.  Discarding  forms  and 
teohoicalities  and  looking  only  to  the  substance, 
I  shall  so  vote  ae  to  aaCDre  the  ends  of  jostiee. 

I  am  not,  I  trust,  anmindful  of  the  gravity 
of  tbe  occasion,  of  tbe  solemnity  of  my  oath, 
Dor  of  the  obligatioa  ever  resting  upon  me  "to 
be  just  and  fear  not."  I  know  that  the  vote  I 
shall  give  in  this  great  trial  will  be  criticised 
shar(^  in  oar  age  and  in  ages  to  come.  The 
President  is  on  trial  before  the  Senate — the 
Senate  is  on  trial  before  the  present  age  and 
before  tbe  coming  ages.  I  intend  to  vote  for 
the  conviction  of  toe  President  and  for  his 
removal  from  bis  high  office,  and  to  submit 
my  motives  and  my  action  to  the  judgment  of 
the  preseat  and  of  tbe  future.  From  the  ver- 
dict of  the  Senate  the  President  has  no  appeal ; 
from  the  verdiet  of  posterity  the  Senate  has 
BO  appei^  I  propose  to  state,  with  brevity, 
some  of  the  reasons  why  I  shall  vote  for  the 
conviction  of  the  President  of  the  United 
States  upon  the  charges  preferred  by  the  Bep- 
reeentattves  of  the  people. 

The  fiamers  of  the  Constitntion  well  knew 
the  sedactive,  giaspina.  and  aggressxra  nature 
of  executive  pow«t.  They  knew  that  for  ages 
tbe  contest  had  been  "  to  rescne,"  in  tbe  words 
•f  Daaial  Webster,  "liberQr  from  the  grasp  of 
•xecaUve  po««r,"  and  that  "our  seoarity  was 
in  onrwatchfalness  of  executive  power."  They 
Imcw  that  tbe  ohampiens  of  haman  freedom  ia 
«iM  Old  World,  thosgh  often  baffled,  had  stmg- 
^«tl  for  gaaeratietM  to  limit  and  restrain  ex- 
ccntive  poaer.  They  sooght  to  make  the  exee- 
ntive  power  of  the  nation  useftU  to  the  eonntry, 
but  natdangerona  to  the  liberties  of  the  people. 
They  gave  t«  the  President  a  short  term  of 
•fioa,  aad  clothed  the  Bepresentativea  of  the 
peoplis  with  power  to  anai^  him  before  the 
ttenate,  not  only  for  high  enmes,  bat  for  high 
misdemeanors,  too.  Jealons  of  -  executive 
power,  the  framers  of  the  Constitotioa  gave  to 
;be  House  of  ttepresentatives — a  body  repre- 
senting the  interests,  the  aealiments,  the  opin- 
ioas  of  the  people,  and  their  passions,  too — 
eoraplete  aathenty  to  arraign  the  Chief  Magis- 
trate of  the  nation  bafere  the  tribunal  of  the 
Senate.  They  oletbed  the  Senate  of  the  Uni- 
t«d  Staiaa,  eooiposed  of  gentlemen  quite  as 
liable  as  are  the  members  of  the  Honse  of  ft^v- 
reseatatMea  to  b«  influenced  by  the  interests, 
the  opiaions,  the  ssntimeata,  and  tbe  passions 
of  the  people,  with  ample  power  to  try,  con- 
vict, and  remove  the  President,  not  oaly  for 
the  eomaussiott  of  hi^  crimes,  bat  for  high 
misdemeanors. 


High  misdemeanors  m^  or  may  not  be  vio- 
lations of  the  laws.  High  misdemeanors  majr, 
in  my  judgment,  be  misbehavior  in  office  detri- 
mental to  the  interests  of  tbe  nation,  danger- 
ous to  the  rights  of  tbe  people,  or  dishonoring 
to  tbn  Government.  I  entertain  the  conviction 
that  the  framers  of  the  Constitution  inteoiied 
to  impose  the  high  daty  upon  tbe  House  of 
Representatives  toanaign  the  Chief  Magistrate 
for  such  nrisbebavior  ia  office  as  injured,  dis- 
honored, or  esdangered  tbe  nation,  and  to  im- 
poee  apon  the  Senate  the  duty  of  trying,  con- 
victing, and  removing  the  Chief  Magistrate 
proved  gttUty  of  sueh  misbehavior.  Believing 
this  to  be  the  intention  of  the  framers  of  the 
Constitution  and  its  true  meaning!  believing 
that  the  power  should  be  exercised  wheoever 
the  security  of  the  country  and  the  liberties  of 
the  people  imperatively  denuind  it;  and  be- 
lieving by  the  evidence  adduced  to  prove  the 
charges  of  violaUng  the  Constitution  and  the 
tenure-of-office  act,  and  by  tbe  confessed  and 
justified  acts  of  the  Presictent,  that  he  is  guilty 
of  high  misdemeanors,  I  unhesitatingly  vote 
for  his  conviction  and  removal  from  nis  high 
office. 

The  President  is  charged  by  the  House  of 
Representatives  with  violating  the  Constitution 
and  the  tenure-of-offiee  act  in  removiM  Mr. 
Stanton  from,  the  office  of  Secretary  of  War 
and  in  appointing  Adjutant  General  Thomas 
Secretary  of  War  ad  inttrint.  The  removal  of 
Mr.  Stanton  and  the  appointment  of  Adjutant 
General  Thomas,  and  the  violation  of  the  ten- 
ure-of-office act,  if  Mr.  Stanton  be  within  that 
act,  stand  confessed  andjustifiedinthe  answer 
of  tbe  President  to  the  charges  of  the  Hooee 
of  Representatives.  The  answer  of  the  Pres- 
ident, without  any  other  evidenoe,  is  to  my 
mind  cunelusive  evidence  of  bis  guilt.  Upon 
his  answer,  eoafesaions,  assumptions,  aad  just- 
ifications I  have  no  hentation  in  recording  my 
vote  of  ' '  guilty. ' '  The  assamptions  of  power 
put  forth  by  the  President  in  his  defense  can- 
not but  startie  aad  alarm  all  men  who  would 
maintain  the  just  powers  of  all  branches  of  the 
Government.  HailtiiePresident  inadvertently 
violated  the  Constitution  aad  the  laws ;  hs^ 
he  pleaded  in  justification  misoonstmotioB 
of  the  Constitution  and  the  laws,  I  might 
hav«  hesitated  to  vote  for  his  coaviction.  But 
he  claims  the  right  to  remove  civilofficers  and 
appoint  others  ad  interim  daring  tbe  session 
of  the  Senate.  If  that  claim  of  power  is  ad- 
mitted by  a  vote  of  acquittal,  the  President  can 
remove  daring  the  session  of  the  Senate  tens 
of  thousands  of  civil  officers,  with  their  millions 
of  compensation,  and  appoint  his  own  crea- 
tures to  fill  their  jjlaees  without  the  advice  and 
consent  of  the  Senate,  and  thus  nullify  that 
provision  of  tbe  Constitution  that  empo^rs 
the  Senate  to  give  its  advice  and  consent  to 
appointments. 

.Not  content  with  this  assumption  of  power, 
the  President  claims  the  right  to  pronounce  a 
law  of  Congress  unconstitutional,  to  refuse  to 
execute  it,  although  he  is  sworn  to  do  so,  and 
to  openly  violate  it  with  a  view  of  testing  its 
constitutionality  in  the  courts,  although  no 
means  may  exist  for  months  or  years  to  come 
to  test  tbe  constitutionality  of  the  law  so  vio- 
lated in  the  judicial  tribunals  of  the  country. 
The  President  claims  and  has  exercised  the 
right  to  declare  Congress  an  nncenstitationai 
body,  incapable  of  eodcting  laws  or  of  propos- 
ing amendments  to  the  Constitutimi ;  to  hold 
the  laws  in  abeyance;  to  refuse  to  ezecate 
them,  and  to  defiantly  violate  them  in  order  to 
test  their  constitntioaality.  These  are  tbe  po- 
sitions assamed  by  Andrew  Johnaoa.  These 
assumptions,  if  admitted,  radically  change  tbe 
cfaaraeterof  oarGovernoMnt.  If  they  are  sus- 
tained by  a  verdict  of  ac^itlal  tbe  President 
ceases  to  be  tbe  servant  of  tbe  law  and  becomes 
the  master  of  the  people,  and  a  law-noo-exe- 
cutin^  power,  a  law-deiying  power,  a  law- 
breaking  power  is  created  within  the  Govern- 
ment. Instead  of  an  Executive  bound  to  the 
foithful  execution  of  the  laws  of  Congress  tbe 
nation  has  an  Bxecative  boouil  ouly  to  exeeute 


the  laws  aoeevding  to  his  own  caprieea,  wkima, 
and  sovereign  pleasure.  Never  can  I  assent, 
1^  a  vote  m'  aci|nittal,  to  executive  assooip- 
tions  so  unconsUtntioDal,  so  subversive  of  the 
Government,  so  revolutionary  in  their  scope 
and  tendency.  These  assnmptioas  will  intro- 
dsce  into  oar,eonstitational  system,  into  onr 
Government  of  nieely-adjasted  parts,  derange- 
ment, disorganisation,  aad  anarehy. 

Criminal  aots -raise  the  preeamptiott  of  wrong 
asottvea,  intentions,  and  porpoees.  Tbe  Presi- 
dent's acts,  claims,  and  assumptions,  made 
against  the  weU-lna>wD  protests  of  vast  masses 
of  the  people,  tbe  organs  of  public  opinion, 
the  Congress  of  the  United  Stalea,  aod  the 
laws  of  the  land,  ofiiord  ample  evideoce  that 
his  motives,  intentions,  and  porposes  were  un- 
worthy, if  not  criminal.  We  are  awom  to  give 
this  arraignad  PiesideBt  a  trial  as  impartial  as 
ih«  lot  of  hamanity  will  permit.  Bat  wb  can- 
not dose  oer  eyes  to  the  records  of  tbe  past 
three  years,  nor  can  we  wholly  shot  ost  from 
all  tnfioences  oar  personal  knowledge  of  his 
intentions,  purposes,  and  acts.  The  fiamera 
of  tbe  Constitution,  when  they  empowered 
Senators  to  sit  in  judgment  iipon  an  arraigned 
Chief  Magistrate,  must  have  presnmed  that 
Senators  would  know  something  of  the  motives, 
intentions,  and  parposes,  and  ue  familiar  with 
the  public  record  of  him  who  should  exercise 
executive  power  in  their  time.  The  fiamers 
of  the  Constitution  knew,  when  they  gave  Sen- 
ators the  power  to  try  an  arraigned  Chief 
Magistrate,  the  country  knows,  and  we  know, 
that  personal  knowledge  and  the  historic  rec- 
(»ds  of  the  eonntry  cannot  bat  infloenoe  in  some 
d^ee  the  feelings  and  judgments  of  men. 

£Vwr  years  ago  eleven  States  w«re  wienshcd 
from  the  Union,  tiieir  govemmeBts  were  ar- 
rayed a^inat  the  country,  tbe  land  was  des- 
olated with  civil  war,  the  nation  was  rtrug- 
gling  to  restore  and  maintain  the  unity  of  the 
country,  the- supremacy 'of  the  Govemnent, 
aad  the  freedom  of  millions  made  free  by 
executive  proclamation  aad  a  constitntional 
aaaendmeBt.  The  faith  of  the  nation  was 
plighted  to  restore  Uie  broken  Uinon  on  the 
basis  of  loyalty,  and  to  maintain  the  freedom 
of  millioBe  of  emancipated  bondmen.  The 
men  pledged  to  liberty  and  anion  aeeeptad  An- 
drew Johnson,  supported  and  trusted  him. 
Coming  into  power,  he  at  oaoe,  in  spite  of  the 
fiears  and  protests  of  tbe  loyal  men  who  bad 
confided  in  bim,  entered  npoa  a  poliey  that 
placed  the  conquered  rebel  States  in  tbe  ke«>- 
ing  of  traitors,  and  pat  loyal  men  and  the 
freedmen  completely  under  the  antbority  of 
men  who  had  striven  for  four  years  on  bloody 
fields  to  destroy  their  eonntry,  to  perpetnate 
the  slavery  of  the  very  man  sorreodecad  to 
their  control. 

To  lighten  tbe  burdens  and  partiallv  protect 
and  defond  the  endanKered^htsof  the  freed- 
men, CoMress  passed  a  Vwimmi'm  Btireaa 
bill;  the  President  arrested  it  bv  a  veto.  Con- 
gress passed  another  Freedmen's  Barcau  bill ; 
the  President  eodeavotad  todefoat  itbf  aaoiher 
veto,  aad  when  it  passed  into  tew  ha  strove  to 
aanbarrass  and  thwart  its  opemtions.  To  pro- 
tect the  freedmen  be  had  wiekedly  abandooed 
to  the  centirot  of  their  enemies  aad  tbe  natioB's 
enemies,  Congress  passed  aoivil  rights  bill;  tbe 
Presidant  attem^pted  to  anpst  it  by  a  v^to;  Mui 
foiling  in  that,  he  has  utterly  neipected  to  en- 
force It.  Coygreas  endeavored,  by  sabatttiBg 
an  amendment  to  tbe  Constitntion,  to  a«c»re 
the  reconstruction  of  the  Union ;  the  Presidant 
met  it  by  a  denial  of  the  antbority  of  Oongraas 
to  submit  an  amendment,  and  by  aa  invoca- 
tion to  his  n>vemmenm  in  the  rebel  States  to 
reject  it.  The  rebel  States  having  failed  to 
adopt  the  constitatiooal  amendment.  Congress 
passed  the  reoonstroctioa  measnres  over  Ex- 
ecutive  vetoes.  Those  measures  of  restoration 
have  encountered  in  their  execution  the  hos- 
tility of  the  President.  Faithful  generals  have 
bees  removed  for  their  fidelity  and  effioiene^, 
and  others  have  been  rebuked  and  thwarted. 

Tbe  history  of  tbe  past  three  years  records 
it,  and  our  personal  knowledge  atteats  it,  that 
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tha  Preaid«at  hai  soogbt  to  pMVMit  the  «n- 
foroement  of  ths  laws  passed  over  faU  vetoea. 
In  «v0tj  form  lie  has  striven  to  prevent  the 
rentoratum  of  the  Union  on  a  basis  of  loyalty 
to  the  coautry  and  the  equal  rights  aad  privi- 
leges of  the  people.  Ihe  evidenees  l^;aUy 
bel'ore  us,  the  records  of  the  ooustry,  the  per- 
sonal knowledge  of  Senators,  ^ow  the  motives, 
inteotioDs,  ana  designs  of  President'Johoson. 

To  accomplish  his  purposes  and  designs, 
Mr.  Johnson  sought,  by  the  nse  of  executive 
patronage,  to  corrupt  the  American  people. 
When  Ckmgreas,  by  the  casting  vote  of  Vice 
President  Adams,  decided,  in  the  beginning 
of  Washington's  Administration,  that  the  Sen- 
ate was  a  part  of  the  appointing  power,  bat 
not  of  the  removiag  power,  the  office-holders 
of  the  cooBtry  were  bat  a  few  hundred  in  num- 
ber, and  received  a  oompeBsatuMi  amoasting 
to  but  a  few  thousand  aoUan.  In  our  time 
the  Federal  offioe-hoiders  are  eouDted  1^  teas 
of  thoBsaods,  and  their  compensation  amounts 
to  many  miUious.  Tk  defeat  the  will  of  the 
people,,  the  President,  in  the  interests  of  dis- 
loyalty, inequality,  and  injustice,  sought  to 
use  the  corrupt  uid  oormpting  influenoes  of 
executive  patronage.  The  Postmaster  Qen- 
eral  made  the  shameless  declaration,  that  offi- 
cers who  ate  the  President's  bread  should  sap- 
port  the  President's  policy.  To  maintain  the 
canse  of  the  country,  as  well  as  to  protect 
honest  public  officers  who  would  not  betray 
their  country,  Congress  enacted  the  civil-ten- 
nre  act.  It  net  the  executive  veto,  the  exec- 
utive deonaciation  of  uaconstitntioBality,  and 
the  executive  violation,  ^r.  VViluams,  of  the 
House  of  Bepresentatives,  who  drew  the  pro- 
viso to  the  first  section  af  the  act,  tells  us  that 
he  intended  that  the  act  should  protect  Jlr. 
Stanton. 

The  Senator  from  Oregon,  [Mr.  Wiu^iams,] 
who  introduced  the  origmal  bill,  Imd  who  was 
on  the  eomraittee  of  conference,  and  the  Sen- 
ator from  Vermont,  [Mr.  Edmcnds,]  who  re- 
ported the  bill  from  the  Committee  on  the 
Judiciary,  and  who  was  also  on  the  committee 
of  conference,  both  claim  that  Mr.  Stantan  is 
protected  by  the  act.  A  fair  and  logical  eoo- 
structipn  of  the  langnayi  of  the  act  gives  its 
protection  to  Mr.  Stanton.  A  large  majority 
in  Congress  voted  fc»'  the  bill  in  the  belief  that 
ill  threw  its  protectioa  over  the  great  War  Sec- 
retary, who  stood  before  the  coantry  one  of 
the  foremost  champions  of  Congreas  in  its 
straggle  agaiast  the  aaarefaiodL  disorganiziDg, 
and  unpatriatic  actioa  of  the  Execotive.  Mr. 
Staoton  was  saapeaded  by  Mr.  Johnson ;  the 
reasons  for  his  ^pension  were  submitted  to 
Oongreaa;  the  reasons  were  pronounced  in- 
snffioiait  by  more  than  a  three  fourths  vote  of 
the  Senate ;  Mr.  Stanton  returned  to  his  offiee ; 
the  President  refused  to  acknowledge  him; 
and,  after  several  days,  issued  the  order  for 
his  removal,  and  he  splinted  A4)(itaot  Giea- 
eralTboaas  Secretary  of  War  «ulMteri» — all 
in  direct  violation  of  the  tennre-of-effice  act. 

The  President  refosed  to  send  a  nomination 
to  the  SesAte,  knowiag  that  it  was  the  will  of 
the  SeoAte  aad  of  the  nation  that  Mr.  Slautae 
shoald  remain  at  the  head  of  the  Wat  Depart- 
meat.  He  had  vainly  sought  to  indace  Gen- 
eral Grant  to  be  a  party  in  thwarting  the  will 
of  the  Senate  by  preventing  the  return  of  Mr. 
Stanton  to  the  War  Ot&ce.  He  bad  failed  to 
petauade  Lieutenant  General  Sherman  to  aid 
him  in  removing  Mr.  Stanton  from  his  office. 
He  then  took  Adjutant  General  Thomas, 
through  whom  all  oommonicationa  mast  go  to 
the  Army,  and  made  him  Secretary  of  War 
ad  itUerim.  The  law  requires  all  communica- 
tions to  the  Army  to  go  through  General  Grant. 
^  i}ight  it  not  have  been,  by  plactiiq;  Thomas  in 
the  War  Department,  whue  holding  the  office 
of  Acyutaat  General,  the  purpose  of  the  Pres- 
ident to  have  the  means  of  communication 
with  the  Army  under  his  control,  and  substan- 
stantialljr  to  set  aside  the  law  requiring  such 
comrauoieatioos  to  go  through  the  General  of 
the  Army  ? 

In  support  of  the  aets  of  the  President, 
claims  are  made  and  powers  asserted  by  Mr. 


Johasen  and  his  coonsel  hostile  to  the  spirit 
aad  genios  of  oar  institutions,  to  the  integrity 
of  the  Governmeat,  and  to  the  security  of  pub- 
lic liberty.  The  acquittal  of  the  President  will 
give  the  sanction  of  the  Senate  to  the  monstrous 
powers  assumed,  claimed,  and  exerdsed  by 
the  President,  and  will,  in  my  judgment,  in- 
crease the  lawlessness,  disorder,  and  outrage 
new  so  prevalent  in  the  States  lately  in  rebel- 
lion. His  conviction  and  removal  from  office 
will  rebuke  lawlMsness,  disorder,  and  crime, 
and  inspire  hope  and  eoarage  among  loyal  asd 
law-abiding  men.  I  cannot  contemplate  with- 
out the  deepest  anxiety  the  fatal  eSeets,  the 
suffering  and  sorrow  that  must  follow  the  ac- 
qoittal  of  the  Presideot.  The  disastrous  coo- 
sequencss  of  his  acquittiU  seem  to  flash  upon 
me  whichsoever  way  I  turo.  Conscious  of  the 
respoBsibilities  tjiat  rest  upon  me,  I  shall  un- 
hesitatingly vote  for  the  coaviotion  of  the 
President,  for  his  removal  firom  office,  and  for 
his  disqualification  from  hereafter  holding  any 
office  under  the  Constitution  he  has  violated 
aad  the  Goveraineat  he  has  dishonored. 


OPINION 

OF 

HON.  eBORGfi  YIOKERS.- 

The  Constitotioa  seeures  to  the  President  of 
the  United  States  the  nomination  of  civil  offi- 
cers and  their  appointment,  if  thelBenate  shall 
advise  and  conear.  He  is  the  initiating  and 
acting  power,  and  gives  character  and  form  to 
the  proceeding  before  it  is  presented  t«  the 
cotmideratioB  of  the  Senate,  which  body  has 
no  power  to  present  the  name  of  any  one  to 
the  President  as  mi  object  of  official  favor. 
The  act  of  1780,  which  created  the  Department 
of  War,  does  not  limit  the  tenure  of  the  office 
of  the  Secretary  of  that  Departmeat,  bat  as- 
signs  such  duties  as  shall  be  enjoined  apon  and 
iatmsted  to  him  by  the  President,  agreeably 
to  the  Constitution. 

SooB  i^tar  theGoventaMBt  went  into  opera- 
tion the  power  of  r«movat  froa  office  was 
exercised  by  the  Bxecative  daring  the  sessioa 
as  well  as  in  the  recess  of  the  Senate;  theoom* 
missions  to  the  Secretaries  and  many  other 
officers  contained  the  statement  that  they  held 
at  the  pl^are  »f  the  Presideat.  A  praotiee 
immediately  arose  and -prevailed,  and  waseon- 
tinued  down  to  the  year  1867,  of  removal  frosi 
offioa  by  the  Exeeutive;  th«  power  of  removal 
was  claiated  as  an  ineicwBt  to  that  of  appoint- 
ment, and  as  essential  to  a  &ithfol  executioB 
of  the  laws,  on  the  ground  that  unless  the 
President  poeseseed  it  he  eould  not  remove  a 
foitkleas  officer  who  might  be  engaged  in  ob- 
structing the  execution  of  the  laws  or  in  embea- 
ziing  the  pubUo  foods;  the  duty  of  the  Presi- 
dent under  the  Constitation,  to  take  care  that 
the  laws  shoald  ba  foitbfuliy  executed,  conld 
not  be  efficiently  disehai^d  nnatteadad  by  the 
power  of  rentoval.  Although  differences  of 
opinion  may  have  existed  upon  this  as  well  as 
other  provisions  of  that  instrument,  yei  the 
practice  uniuterraptedly  continued,  with  the 
implied  assent  of  the  Legislature,  for  upward 
of  s^entyfive  years,  and  canstitnted  a  legis- 
lative construction  which  was  affirmed  by  dil^ 
ferent  Attorneys  General  of  the  United  Sutes, 
whose  attention  had  beat  specially  called  to 
the  sobjeot. 

The  acquiescence  by  Congress  in  that  eon* 
strsetion,  whether  originally  correct  or  not, 
was  fully  sufficient  to  justify  President  Johnson 
in  its  exercise.  Although  it  may  be  termed  an 
implied  power,  it  is  as  valuable  and  essential 
toaooordinatedepartmentasan  express  grant. 
The  power  to  create  banks  and  of  erecting 
custom  and  light-hauses  is  derived  by  impli- 
cation. The  concurrent  aathorkies  of  KJent 
and  Story  refer  to  the  power  of  removal  of 
officers  bv  the  President,  us  established  by 
Bsage  and  acquiescence,  as  well  as  by  the  opin- 
ions of  the  most  eminent  lawyers,  judges,  and 
statesmen,  as  the  settled  oonstruction  of  the 
CoBstilatioa.  It  was  advocated 'and  piastiocd 
by  Jeffnson,  Madison,  Moiuoe,  Jackson,  Van 


Bareo,  aad  odier  Prcndents,  <fown  to  Mr. 
Johnson.  The  elder  Adams  removed  Mr. 
Pickeriiig,  Secretary  of  State,  during  the  ses- 
sion of  Congress,  and  without  oonsulting  it ; 
he  requested  Mr.  Pickering  to  resign,  and  on 
his  recusal  removed  him  by  a  peremptoiy  order, 
and  nominated  John  MaisluUl  his  successor. 
The  right  of  Mr.  Adaias  does  not  seem  to  hava 
been  questioned.  Theactofl7li0,  in  its  second 
seotioo,  provides  for  the  apnoinlmatttai' a  ehiof 
clerk  in  the  Department  <n  War,  who,  wfaeaevar 
the  principal  officer,  the  Baeretaiy,  shall  ba 
removed  by  the  PresiidaBt,  or  in  any  otlKrcasa 
of  vacancy,  shall  have  the  dwrga  aadeostody 
of  all  the  reeords  aad  papan  in  tbs  office.  Th« 
language  of  this  act  recognises  tw  existisg 
right  in  the  President,  under  the  Constitutiou, 
to  remove  a  Secretary  at  his  diaeretien. 

The  debates  in  Congress  in  1789,  by  the 
ablest  men  of  ths  catioB,  show  that  the  power 
of  removal  from  office  was  conceded  to  be  la 
the  Pi«»dent,  and  the  bills'  establishing  tha 
Departfflsats  and  regnlating  the  dnties  to  ba 
perfornaed  were  framed  purpoaeiy  to  conlbrra 
to  that  ooDStrootion  of  tihe  Constitution.  Thus, 
in  the  act  relating  to  tite  Treasury  Daparttaeat, 
the  savanth  seation  provides  titat  the  asaistaot 
shall  take  charge  of  the  records,  books,  and 
papers  "whenever  the  Secretary  shall  be  re- 
moved from  affioe  by  the  Presideat  of  the  Uni- 
ted States,  or  in  any  other  ease  of  vaoaM^." 
In  the  same  year  tha  Departmaot  of  Foeeiga 
Afiairs  was  created,  aad  in  the  second  section 
of  the  set  it  is  declared  that  there  shall  be  am- 
poiotad  aa  inferior  offioar,  to  ba  cailed  the 
chief  clerk,  and  who,  "whaDevarihesaidp(i»> 
cipal  ofilcer  shall  bo  raosoved  fiaas  office  by 
the  Presideot  of  the  United  States,  or  in  any 
other  case  of  vaoaoey,  shall,  daring  saoh  va- 
oaaoy,  have  the  charge  aod  ciutody  of  tha 
records,"  &o.  These  three  slatutss  do  not 
confer  the  power  of  removal,  bat  they  treat  it 
as  existiiig  in  tiio  executive  department,  att4 
were  deugnad  and  dcaliad  to  axdade  tha 
presumption  of  impiicataon  of  a  ^«>t  of  that 
power  to  the  President  by  legislative  anthoiity. 

The  act  of  the  2d  March,  1867,  regolating 
the  tenure  of  civil  offioea,  aad  passed  over  tha 
President's  veto,  was  intended  to  altar  and 
change  the  settled  ooastracti^  of  the  Canala- 
tatioo,  and  to  easpower  the  Senate  to  eootmaa 
a  Cabinet  officer  ia  ooaamission  against  tha 
will  and  wishes  of  the  Exeeativa,  aiid  to  la- 
strain  and  check  hiswonted  power  of  removal; 
the  statute  tKnched  i^n  a!ad  materially  im- 
paiiad  what  the  PresMSBt  and  his  legal  ad- 
visers, indudiagthe  Secretary  of  War,  baiiavad 
and  declared  to  be  a  constitatianal  right  aad 
precogative  of  the  s«aoalav«  depagtnwnL  Tha 
Prewdeot  having  sw«rn  to  "preserve,  protect. 
and  defond  the  Constitation  of  tha  United 
States,"  coosidered  it  to  ba  his  dvttf,  as  casta- 
diaa  of  the  execntiva  departaMot,  to  treat  tha 
ast  as  nneoostitntional,  and  to  ttitn.  the  power 
cbuBted  and  exanskad  by  all  his  pcedseesseia. 
The  statnta  of  Sd  March,  1867,  cnsays  to  eeeata 
an  ofienae  of  high  misdesaeaBorinaay  ooa  wha 
may  attempt  to  vioiata  it,  and  for  this  eSott  of 
tha  Presideat  to  maintain  the  integrity  of  tua 
department  nntii  the  jodiciafyitlM only  a^itaa 
to  detarmine  a  queataou  of  sach  siagnituda  in 
the  last  reeart,  should  decide,  the  iaspeaeb- 
meot  is  predicated. 

If  oue  departmeat  shall  attempt  or  do  what 
another  d^wrtntant  shall  believe  to  be  an 
essential  aad  vital  aaaraaahnteDiupMi  its  lii^ 
powers  oc  foaotioaa,  tha  law  of  awt-dafsBss  is 
as  appbcabla  as  it  would  be  to  a  personal  attack 
by  one  upon  aoether.  It  eaoaot  be  expeeiad 
that  the  ezecstive  departient  is  to  be  tha 
agent  for  executing  a  statate  npan  itself  which 
is  to  dismember  and  depriva  it  of  half  its 
vigor  or  vitalitgr;  the  daty  aajoioed  apon  tha 
Pmident  to  see  that  the  laws  areaneeated  was 
not  des^faed  to  operate  iu  such  a  case,  for  tha 
practical  rex»gnition  of  such  a  principie  BHght 
be  used  to  work  the  deatructioa  of  the  wliola 
frame  of  the  Government  and  raaka  the  Oon* 
stitution  its  own  destroyer.  The  aUegatiaa 
that  if  the  President  shall  b«  prrsMltsdjo  eoa» 
tntvene  a  statnta  which  ba  and  Ua 
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believe  invades  and  infirsots  the  constitutional 
limits  and  pbwers  of  the  department  over  which 
he  presides,  and  feels  bound  to  preserve,  that 
he  may  be  at  equal  liberty  to  disregard  any  law 
of  a  different  character  and  object,  nas  no  more 
force  than  that  the  right  of  self-defense  may  be 
extended  to  justify  as  individual  in  aseanlting 
every  person  he  may  chance  to  meet.  If  it  is 
in  the  lawful  competency  of  Congress  to  punish 
the  infraction  of  every  law  by  pains  and  penal- 
tiee,  and  to  deprive  the  conrts  of  the  United 
States  of  their  jurisdiction  over  the  same,  Con- 
gress would  -soon  become  omnipotent,  the 
ooSrdinatioB  of  the  departments  be  destroyed, 
and  the  stmature  and  genius  of  our  Govern- 
Bcnt  be  changed  by  the  action  of  one  depart- 
ment. 

It  may  well  be  questioned  if  the  Cabinet  offi- 
eers  who  were  appointed  by  a  former  Presi- 
dent, and  not  reappointed  in  a  second  term, 
cither  by  that  President  or  by  Mr.  Johnson, 
bis  snccessor,  were  intended  to  be  embraced  by 
the  act  of  2d  March,  1867  ;  if  it  were  a  matter 
of  doubt  the  aecnsed  would  be  entitled  to  the 
benefit  of  it.  From  a  careful  ezamination  of 
the  act,  taken  in  connection  with  the  avowed 
purpose  of  it,  aa  declared  in  the  Senate  and 
House  of  Representatives  by  the  committees 
•f  conference  at  the  time  of  its  final  passage, 
my  opinion  is  that  sach  officers  were  not,  nor 
intemled  to  foe,  indnded  in  it.  Entertaining 
the  viewg  I  ha*e  expressed,  I  do  not  conuder 
that  the  first  and  eighth  articles  of  impeach- 
ment are  lastained. 

The  aet  of  Congress  of  1796,  chapter  twenty- 
eae,  providaa  for  the  filling  of  all  vacancies  by 
the  Prendeat,  by  appointments  ad  interim  for 
•  peiiod  not  exeeeding  six  months.  The  power 
of  removal  or  saspensioa  aecessarily  carries 
with  it  the  rieht  to  fill  the  vacancy  temporarily 
on  the  ground  of  pablic  necessity ;  the  exigency 
may  exist  at  any  time,  whether  daring  tlw  ses- 
fion  or  io  the  recess  of  the  Senate,  and  the 
yoblic  interest  and  service  may  reqaire  the 
promptest  aetion  by  the  President.  The  acts 
of  1868  aad  1867  do  not,  by  inwlicaUoR,  repeal 
the  cases  provided  for  and  cflTered  by  the  act 
of  1796,  which  embraces  all  oases  of  vacancy 
firom  whatever  cause,  aad  authorises  ad  in- 
terim eiaptoymeots,  bat  only  such  aa  are  ooea- 
noBed  by  death,  resignation,  abeeaoe,  or  sick- 
BMs,  leaving  the  yaoaaeies  oeoasioned  by  re- 
moval and  expicstion  of  oontmiaaion  unre- 
pealed. 

Theaotof  1867,  r^nlating  the  temtre  of  cer- 
tain civil  offices,  by  its  seeond  section,  empow- 
w»  th*  Pnrident  to  fill  vacancies  which  may 
happen  difriag  the  recess  of  the  Senate,  bV 
reasoD  of  demi  or  reaig&atioB,  and  in  such 
oases  tograat  eommissicms,  wUch  shall  expire 
at  the  eM  of  the  next  session  thereafter,  bat 
make*  no  ptoviaion  for  filling  vaeaotsies  which 
nay  occur  daring  the  session  of  the  Senate, 
leaving  each  to  be  filled  under  existing  laws 
and  the  usages  of  the  department  The  eighth 
aeetion  of  the  tenure-of-offiee  act  declares  that 
whenever  the  Prendeat  shall,  without  the  ad- 
vice and  eoBsant  of  the  Senate,  designate, 
••thorise,  or  employ  any  penon  to  perform 
tha  duties  of  aaiy  oAee,  he  nail  notify  the  Seo- 
nta^  of  the  Tfeasarv,  Ac  This  rvoogaiaes 
the  right  of  the  Prendeat  to  make  tti  iMerim 
appointments  without  the  coDSeut  of  the  Sea- 
ata.  This  eiass  of  appoiBtaanta  is  not  the 
same  mentioned  in  the  third  section  of  that 
act,  because  he  is  anthoriaed  by  that  seetioo 
t«  iaaue  commissiea*  to  expire  at  the  end  of 
the  next  seaaian ;  but  in  the  ei^th  aectioa  it 
is  atM«d  to  be  a  mere  dengnation  or  employ- 
ment of  some  p«r«oa  to  perform  the  dudes  of 
an  office.  Aooocding  to  usage,  from  the  neces- 
sity of  the  ease,  and  the  aot  ol'  1796,  unrepealed 
in  partby  the  act  of  1868  or  the  aot  of  1867,  the 
Presi4«nt  had  the  power  to  designate  General 
Thomas  to  perform,  for  a  brief  period,  the 
duiies  of  th«  Deparlment  of  War.  To  avoid 
etrcamloottlion  I  have  sometimes  used  the 
word  appoiiitment  instead  of  designation  or 
•(opl^Miant  in  connection  with  ad  interim 
dattei,  but  an  appointment  to  office,  legally 
•smI  tachuical^.  has  thrae  »ssiM>t>al  dements: 


1.  A  nomination  by  the  President.  2.  A  con- 
firmation or  approval  by  the  Senate.  8.  A 
commission  signed,  sealed,  and  delivered  to 
the  appointee.  A  concurrence  of  all  is  neces- 
sary to  its  consummation.  The  designation 
of  a  person  lo  take  possession  and  fultill  the 
duties  is  but  for  a  temporary  purpose,  till  a 
suitable  successor  can  be  found  and  his  nom- 
ination sent  to  the  Senate ;  the  public  interest 
ms^  demand  such  a  course  of  action. 

The  proceedings  in  this  case  abound  with 
instances  of  ad  i»<«ru»  employments,  directed 
by  all  the  Presidents  from  Mr.  Adams  (the 
elder)  to  Mr.  Johnson,  including  President 
Lincoln.  The  designation  of  General  Thomas 
was  on  the  21st  February,  and  the  nomination 
of  Mr.  Ewing  was  seat  to  the  Senate  on  the 
22d  February,  but  in  consequence  of  an  early 
a4Joarnmeut,  and  the  next  day  being  the  Sab- 
bath, it  was  not  actually  received  by  the  Senate 
Ull  Monday,  the  24th  of  that  mouth.  But  if 
the  President,  the  Attorney  General,  and  other 
Cabinet  officers  were  mistaken  in  their  con- 
struction of  the  law,  which  I  do  not  think,  such 
an  error  was  a  venial  one,  and  cannot  properly 
be  considered  a  high  crime  or  high  misde- 
meanor. 

But  if  none  of  the  laws  alluded  to  authorized 
theOd  tnlenmappointment  of  General  Thomas, 
yet,  if  Mr.  Stanton's  case  is  not  covered  by  the 
first  section  of  the  act  of  March  2, 1867,  called 
the  tenore-of-office  law,  the  second  article  and 
others  into^^hich  it  enters  are  not  subjects- of 
impeachment.  Mr.  Stanton  was  appointed  by 
Mr.  Lincoln  in  1862,  daring  the  first  term  of 
his  Presidency^  his  term  expired  with  Mr. 
Lincoln's  as  dehnitively  as  if  the  latter  had  not 
been  reelected ;  he  was  not  reappointed  either 
by  Mr.  Lincoln  or  by  President  Johnson,  and 
only  held  by  courtesy  and  su£Eerance.  The 
month  allowed  to  the  Cabinet  officers  appointed 
by  Mr.  Johnson  and  confirmed  by  the  Senate 
does  not  apply  to  officers  appointed  by  Mr. 
Lincoln,  and  who  held  no  It^al  term  under 
President  Johnson. 

The  latter,  therefore,  committed  ao  misde- 
meanor in  designating  General  Thomas  to  per- 
form the  duties  till  a  regular  nominatioa  could 
be  made ;  first,  because  Mr.  Stanton's  case  is 
not  protected  by  the  first  section  of  the  act  of 
1867,  all  the  subsequent  sections  having  refer- 
ence to  the  caaes  only  which  are  included  in 
that  section,  tl^  sixth  section,  relating  to  adtn- 
ierim  appointments,  expressly  declaring  them 
to  be  "contrary  to  the  provisions  of  this  act," 
and  if  not  within  the  first  section  it  caunot  b« 
within  the  sixth ;  secondly,  because  no  other 
act  forbids  such  appointments;  and  thirdly, 
because  it  was  in  conlormity  to  the  settled  prac- 
tice of  the  executive  departmenttince  its  torm- 
ation,  acquiesced  in  by  all  the  departments, 
aad  necessary  to  a  proper  and  fiuthful  execu- 
tion of  the  laws.  In  any  aspect  of  the  case  the 
second  and  third  articles  are  not  main  tunable. 
With  the  view*  already  expressed,  that  the 
President  is  not  guiily  of  the  principal  charge, 
which  is  modified  a&d  extended  over  other 
articles,  it  followe  that  he  is  not  punishable  on 
the  oharge  for  conspiring  to  do  the  acts  men- 
tioned in  the  fourth,  fifth,  and  seventh  articles, 
and  especially  not  in  the  absenoe  of  all  proof 
of  any  such  conspiracy. 

The  sixth  article  charges  a  ooaapiracy  to 
seize  and  take  by  force  the  property  of  the 
United  States  in  violation  of  the  con8|iiracy 
aot  of  July,  1861.  This  statute  does  not,  in  my 
opin'on,applyto  the  removal  of  an  officer  under 
claim  of  constitutional  right;  besides,  no  procrf 
was  offered  of  any  authority  from  the  Pres- 
ident to  use  foroe,  (none  was  used,)  and  no 
legitimate  inference  of  such  an  intention  can 
be  drawn  under  an  act  penal  in  it^  obaracter 
when  the  presumptions  are  favorable  to  the 
citizen,  and  espei^ly  to  a  high  public  func- 
tionary of  the  Govornment  in  the  discharge  of 
official  duty. 

The  ninth  article,  which  alleges  an  attempt 
to  seduce  an  officer  of  the  Army  from  his  duty 
to  promote  sinister  purposes  of  the  President, 
appears  to  be  wholly  unsupported  by  proof, 
l^e  Commander-in-Chief  has  an  undoubted 


right  to  conauk  with  his  Bubordinatea,  to  in^uixe 
into  the  disposition  of  the  military  foreea,  and 
to  express  opinions ;  the  relation  between  them 
precludes  the  presumptiou  of  aa  unlawful  pur- 
pose in  making  proper  inquiries  and  communi- 
cations. In  such  a  case  the  charge  should  be 
expressly  proved ;  but  there  was  not  only  no 
evidence  offered  tending  to  prove  it,  but  a  laud- 
able motive  was  proved  by  the  Secretary  of  the 
Navy,  who  snggMtad  to  the  Preaideut  the  pro- 
priety of  making  the  investigation. 

The  tenth  supplemental  article  is  in  refer- 
ence to  certain  pablic  speeches  of  the  Presi- 
dent, and  chai^ges  that  they  are  high  misde- 
meanors in  office.  These  speeches  were  made 
in  a  private,  and  not  in  an  official  capacity,  and 
however  injudicious  some  may  think  portioaa 
of  them,  and  to  be  regretted,  1  know  of  no  law 
which  can  punish  Mr.  Johnson  with  a  removal 
from  office  because  they  were  made.  As  we 
have  no  law  to  punish  those  who  may  indulge 
in  political  discaasions,  it  cannot  reaaouably  be 
expected  that  the  Preai^fent  should  be  removed 
for  exereising  a  privil^e  enjoyed  by  every 
American  citixen ;  the  first  amendment  to  the 
Constitution  declares  that  Congress  shall  pass 
no  law  abridgiag  the  freedom  of  speech  w  of 
the  press. 

The  eleventh  article  is  aoomalons,  indefinite, 
and  liable  to  the  objection  of  multiplicity.  If 
it  were  possible  to  put  it  in  the  form  of  an  in- 
dictment or  of  a  declaration  in  a  civil  aeiioo, 
it  would  be  quashed  on  motion  by  a  court  of 
law.  The  fint  item  or  paragraph  is  uoi  ia  the 
form  of  a  charge,  but  is  the  recital  of-a  speech 
contained  in  the  tenth  article  and  appears  uibe 
oaly  iatrodoctonr,  or  alleged  as  inducement  to 
a  charge  which  ullows,  namely,  that  the  Presi- 
dent, in  parsoance  of  said  speech  made  in  Au- 
gust, 1866,  attempted  to  prevent  the  execuUon 
of -the  tenure- of-office  act,  passed  on  the  2d 
March,  1867^  then  follows  a  vague  allusion  to 
the  means  by  which  hemadethesaid  attempt,  to 
wit:  on  the  21st February,  1868,  by  unJawluiiy 
devising,  contriving,  aad  attempting  to  devise 
and  contrive  means  to  prevent  B.  M.  Utaolou 
from  forthwith  resuming  the  functions  of  tbe 
office  of  Secretary  of  War,  which  had  haax 
peaceably  andquietly  reenmed  o«  the  ISih  Jaa- 
uary,  1868,  aboutfive  weeks  prior  to  the  alleged 
contrivances,  as  appears  by  Mr.  Stantuii's 
affidavit  to  proeare  a  warrant  for  Qeaenvl 
Thomas's  arrest,  and  also  by  the  first  article  of 
impeachment. 

The  other  means  are  (o  prevaot  the  execu- 
tion of  the  aot  making  appropriations  for  th« 
support  of  the  Army,  of  whim  no  proof  wt^ 
oSerei  except  that  in  reiatioa  to  the  ninth  arti- 
cle in  reference  to  General  Emory's  isterviev 
with  the  Presideat.     The  last  means  chaiiged 
are  to  prevent  the  execution  of  an  act  to  pro- 
vide for  the  efficient  goverwaent  of  the  rebel 
States,  passed  2d  March,  1867  ;  the  only  e^- 
dence  introduced  was*  telegram  to  Governor 
Parsons,  dated  several  weeks  prior  to  Um  pas- 
sage of  tJie  said  aot  alleged  to  be  violated.  This 
devMUh  article  aeens  to  be  made  a|>  bj  aaiting 
fragments  or  {Mrtioas  of  other  artioiss ;  i  f  aep- 
aratdy  the  aitielesin  fall  are  not  saetained,  tbe 
joiniag  together  of  some  of  their  disunited  pacts 
cannot  iaaart  to  theis  odditioaal  strength  or 
vitality.    Thare  is  no  praof  ef  any  aennsfrtioB 
betweon  the  speeches  reforted  to  aad-  the  teu- 
ore-of-offiee  aet,  nor  between  that  act  or  amy 
alleged  violation  of  it  and  the  meins  aad  eoa- 
trivances  imputed  to  the  President.     It   was 
contended  on  the  part  of  the  proaecotion  that 
the  act  of  1788,  and  not  the  Coostttation,  con- 
ferred upon  the  Piesideot  the  power  of  re- 
moval from  offioe  aud  saparatea  that   power 
from  that  of  appointment.     The  aet  of  1867 
€U>e«  not  essay  to  punish  a  remeval  under  the 
aot  of  1789  unless  made  in  the  recess  of  the 
Senate,  and  as  Mr.  Stanton's  removal  was  dar- 
ing the  session  of  that  body,  the  prehibitioa  of 
the  act  is  not  applicable.     The  aet  of  1780  is 
geaeral,  and  not  confined  in  its  operatioa  to 
the  recess  of  the  Senate  or  to  its  sessiona  ;  ita 
language  is,  "  whenever  the  said  priucip^  af- 
loat (the  Secretary  being  meant)  shaU  b*  r«> 
moved  from  office  by  the  President  •f  th* 
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United  States,"  the  inferior  oEBcer  shall  have 
charge  of  the  records,  books,  and  papers  apper- 
taining to  the  Department. 

A  President  and  his  Cabinet  may  be  called 
upon  to  examine  and  determine  the  meaning, 
■  scope,  and  operation  of  statutes  they  may  be 
required  to_  execute  materiallv  affecting  the 
powers,  duties,  and  practice  of  the  executive 
department  of  the  Government.  Judgment  is 
necessarily  involved  in  that  examination  and 
consideration.  If,  after  a  candid  and  diligent 
investigation  and  mature  deliberation,  the 
President  acts  upon  the  conclasion  thus  formed, 
can  it  be  contended  that  for  doing  so  he  is 
guilty  of  a  high  crime  or  misdemeanor  and 
punishable  by  removal  from  office?  There 
must  be  some  willful  and  manifest  abuse  of  au- 
thority, usurpation,  or  corruption  in  such  a 
case  to  justify  a  proceeding  so  degrading  in  its 
character  and  conse(jueuce8.  If  Congress,  by 
legislation  of  two  thirds,  after  the  exercise  of 
the  veto  by  the  Executive,  should  assume  the 
power  of  making^  appointments  to  office^  irre- 
spective of  his  right  of  nomination,  of  nego- 
tiating and  confirming  treaties,  of  diminishing 
his  compensation  during  the  term  for  which 
he  was  elected,  can  it  be  said  that  he  would 
have  no  right  to  judge  of  the  constitutionality 
of  these  acts ;  and,  if  he  should  refuse  to  re- 
gard them,  to  be  subjected  to  impeachment 
and  removal,  as  well  as  to  fine  add  imprison- 
ment, although  they  attempted  to  abstract  the 
essential  attributes  of  his  office  and  reduce  the 
Department  to  a  subordinate  and  inferior  con- 
dition? Surely  such  a  proposition  could  not 
be  seriously  advocated. 

But  further,  suppose  that  Congress  by  its 
acts  should  grant  titles  of  nobility  and  require 
the  President  to  issue  commissions  to  perfect 
them,  or  pass  bills  of  attainder  or  ex  post  facto 
laws,  or  lay  a  capitation  tax  without  reference 
to  the  censiis,  and  devolve  the  execution  of 
the  statutes  upon  the  President;  shall  he  be 
bound,  regardless  of  his  oath  to  protect  and  de- 
fend the  Constitution,  to  execute  them  against 
his  own  convictions  and  against  the  unanimous 
opinion  and  advice  of  the  Attorney  General 
tiiid  his  other  constitutional  advisers?  If  in 
any  case  the  right  of  judgment  is  to  be  exer- 
cised, no  criminality  can  be  legally  imputed 
for  its  honest  exercise,  though  the  conclusion 
oaay  be  erroneous. 

For  these  reasons,  independent  of  those 
already  assigned,  and  from  a  careful  consider- 
ation of  the  evidence  adduced  and  of  the  cir- 
cumstances of  the  case,  I  do  not  think  that  the 
first  eight  and  the  eleventh  articles  can  be 
maintained. 
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HON.  CHARLES  SUMNER. 

I  voted  agai«*(  the  rale  of  the  Senate  allow- 
iag  opiniona  to  be  filed  in  this  proceedit^,  and 
regNUed  its  adoptioa.  With  same  hesitation 
I  now  take  advantage  of  (he  oppertnaity,  if 
not  the  invitation,  wfaiofa  it  affords.  Voting 
*' guilty"  OB  til  the  articles,  I  fed  that  there 
is  BO  need  of  explanation  or  apology.  Such  a 
vote  is  its  own  beet  defender.  But  1  fellow  the 
example  of  others. 

BATtLl  WITH  BLAVKBT. 

This  is  one  of  the  last  great  battles  with 
slavery.  Driven  from  these  legislative  Cham- 
bers ;  driven  from  the  field  of  war,  this  mon- 
strous power  has  found  a  refuge  in  the  Ex- 
ecutive Mansion,  where,  in  utter  disregard  of 
the  Constitution  and  laws,  it  seeks  to  exer- 
cise its  ancient  far-reaching  sway.  All  this  is 
very  plain.  Nobody  can  (question  it  Andrew 
Johnson  is  the  impersonation  of  the  tyrannical 
Slave  Power.  In  him  it  lives  again.  He  is  the 
lineal  successor  of  John  C.  Calhoun  and  Jef- 
ferson Davis.  And  he  gathers  about  him  the 
same  supporters.  Original  partisans  of  slavery 
North  and  South ;  habitual  compromisers  of 
great  princialcs ;  maligners  of  the  Declaration 
of  Indepenaence;  politicians  without  heart; 


lawyers,  forwhoma  technicality  is  everything, 
and  a  promiscuous  company  who  at  every  stage 
of  the  oattle  have  set  their  faces  against  Equal 
Rights ; — these  are  his  allies.  It  is  the  old  troop 
of  slavery,  with  a  few  recruits,  ready  as  of  old 
for  violence — cunning  in  device  and  heartless 
in  quibble.  With  the  President  at  their  head, 
they,  are  now  entrenched  in  the  Executive 
Mansion. 

Not  to  dislodge  them  is  to  leave  this  conntry 
a  prey  to  one  of  the  most  hateful  tyrannies 
of  history.  Etspecially  is  it  to  surrender  the 
Unionists  of  the  rebel  States  to  violence  and 
bloodshed.  Not  a  month,  not  a  week,  not  a 
day  should  be  lost.  The  safety  of  ihe  Jlepub- 
lic  require*  action  at  pnce.  The  lives  of  inno- 
cent men  must  be  rescued  from  sacrifice. 

I  would  not  in  this  judgment  depart  from 
that  moderation  which  belongs  to  the  occa- 
sion ;  but  God  forbid  that,  when  called  to  deal 
with  80  great  an  offender,  I  should  affect  a  cold- 
ness which  I  cannot  feel.  Slavery_  has  been 
our  worst  enemyj  murdering  our  children,  fill- 
ing our  homes  with  mourning,  and  darkening 
the  land  with  tragedy ;  and  now  it  rears  its 
crest  anew  with  Andrew  Johnson  as  its  repre- 
sentative. Through  him  it  assumes  once  more 
to  rule  the  Republic  and  to  impose  its  cruel 
law.  The  enormity  of  his  conduct  is  aggra- 
vated by  his  barefaced  treachery.  He  once 
declared  himself  the  Moses  of  the  colored  race. 
Behold  him  now  the  Pharaoh.  With  such 
treachery  in  such  a  cause  there  can  be  no  parley. 
Every  sentiment,  every  conviction,  every  vow 
against  slavery  must  now  be  directed  against 
him.  Pharaoh  is  at  the  bar  of  the  Senate  for 
judgment. 

The  formal  accusation  is  founded  on  certain 
recent  transgressions,  enumerated  in  articles 
of  impeachment,  but  it  is  wrong  to  suppose 
that  this  is  the  whole  case.  It  is  very  wrong 
tn  try  this  impeachment  merely  on  these  arti- 
cles. It  is  unpardonable  to  higgle  over  words 
and  phrases  wneu  for  more  than  two  years  the 
tyrannical  pretensions  of  this  offender,  now  in 
evidence  before  the  Senate,  as  I  shall  show, 
have  been  manifest  iu  their  terrible,  heart- 
rending consequences. 

IMrKAOmaWI  A  POUTIOAL,  Alvaof  A  JUDMIAb  FBO- 
CEEDIMS. 

Before  entering  upon  the  consideration  of 
the  formal  accusation,  instituted  bv  th6  House 
of  Representatives  of  the  Unitea  States  in 
their  own  name  and  in  the  name  of  all  the 
people  thereof,  it  is  important  to  understand 
the  nature  of  tue  proceeding ;  and  here  on  the 
threshold  we  encounter  the  effort  of  the  de- 
fense, which  has  sought  in  every  way  to  con- 
found this  great  constitutional  trial  with  an 
ordinary  case  at  Nisi  Frius  and  to  win  for 
the  criminal  President  an  Old  Bailey  acquittal, 
where  on  some  quibble  the  prisoner  is  allowed 
to  go  without  day.  From  beginning  to  end 
this  has  been  painfully  apparent,  thus  de- 

fradiug  the  trial  and  baffling  justice.  Point 
y  point  has  been  pressed,  sometimes  by  coun- 
sel and  sometimes  even  by  Senators,  leav- 
ing the  substantial  merits  untouched^  as  if 
on  a  solemn  occasion  like  this,  involving  the 
safety  of  the  Republic,  there  could  be  any 
other  question. 

The  first  effort  was  to  call  the  Senate,  sitting 
for  the  trial  of  impeachment,  a  court,  and  not 
a  Senate.  Ordinarily  names  are  of  little  con- 
sequence, bat  it  cannot  be  doubted  that  diis 
appellation  has  been  made  the  starting-point 
for  those  technicalities,  which  are  so  proverbial 
in  courts.  Constantly  we  have  been  reminded 
of  what  is  called  our  judicial  character  and  of 
the  supplementary  oath  we  have  taken,  as  If  a 
Senator  were  not  always  under  oath,  and  as  if 
other  things  within  the  sphere  of  his  duties 
were  not  equally  judicial  in  character.  Out  of 
this  plausible  assumption  has  come  that  fine- 
spun thread  which  lawyers  know  so  well  hov 
to  weave. 

The  whole  mystification  disappears  when  we 
look  at  our  Constitution,  which  in  no  way 
speaks  of  impeachment  as  judicial  in  charac- 
ter, and  in  no  way  speaks  of  the  Senate  as  a 
court,     0«  the  cnrilrary  it  iisps  po'siiive  Inn- 


guage,  inconsistent  with  this  assumption  and 
all  its  pretended  consequences.  "Ou  this  bead 
there  can  be  no  doubt. 

By  the  Constiiuiion  it  is  expressly  provided 
that  "  ihe  judicial  vqwtr  shall  be  vested  in  one 
Supreme  Court  ana  in  such  inferior  courts  as  the 
Congress  may  from  time  to  time  ordain  and 
establish,"  thus  positively  excluding  tbe6enate 
from  any  exercise  of  "  the  judicml  power." 
And  yet  this  same  Coustitutioa  provides  that 
"the  Senate  shall  have  the  sole  power  to  try 
all  impeachments."  In  the  face  of  these  plain 
texts  it  is  impossible  not  to  eonolude  that  in  try- 
ing impeachments  Senators  exercise  a  function 
which  is  not  r^ardsd  by  the  Consutution  as 
"judicial,"  or,  in  other  words,  as  subject  to  the 
ordinary  conditions  of  judicial  power.  Call  it 
senatorial  or  political,  it  is  a  power  by  itself 
and  subject  to  its  own  conditions. 

Nor  can  any  adverse  conclusion  be  drawn 
from  the  unauthorized  designation  of  court, 
which  has  been  foisted  into  our  proceedings. 
This  term  is  very  expansive  and  sometimes 
very  insignificant.  In  Eurwe  it  means  the 
household  of  a  prince.  In  Massachusetts  it  is 
still  applied  to  the  Legislature  of  the  State, 
which  is  known  as  the  General  Court.  If  ap- 
plied to  the  Senate  it  must  be  interpreted  by 
the  Constitution,  and  cannot  be  imule  in  any 
respect  a  source  of  power  or  a  coBStraiat. 

It  is  difficult  to  understand  bow  this  term,  . 
which  pla^s  soch  a  part  in  present  preten- 
sions, obtained  its  vogue.  It  does  not  appear 
in  English  impeachments,  although  there  is 
reason  for  it  there,  which  is  not  found  here. 
From  ancient  times  Parliament,  including 
both  Houses,  has  been  called  a  court,  and  the  ^ 
House  of  Lords  is  known  as  a  court  of  appeal. 
The  judgment  on  impeachments  embraces  not 
merely  removal  from  office,  as  undet  ocr  Con- 
stitution, bat  also  panishment.  And  yet  it 
does  not  appear  that  the  Lords  sitting  on  im- 
peachments are  called  a  court.  They  are  not 
so  entitled  in  any  of  the  cases,  from  the  first 
in  1330,  entitled  simpW,  "Impeachment  of 
Roger  Mortimer,  Earl  of  March,  for  Treason," 
down  to  the  last  in  1806,  entitled,  "  Trial  of 
Right  Honorable  Henry  Lord  Viscount  Melville 
before  the  Lords  House  of  Pafliament  in  West- 
minster for  High  Crimes  and  Misdemeanors 
whereof  he  was  accused  in  certain  articles  of 
Impeachment."  In  the  historic  case  of  Lord 
Bacon,  we  find,  at  the  first  stage,  this  title, 
"  Proceedings  in  Parliament  against  Francis 
Bacon  Lord  Verulam,"  and  after  the  impeach- 
ment was  presented,  the  simple  Utls, ' '  Proceed- 
ings in  the  House  of  liords."  Had  this  sim- 
plicity been  followed  in  our  ptooeedings,  oae 
source  of  misoBderstaadiog  would  ha«e  been 
removed. 

There  is  another  provision  of  the  Constitn-  . 
tion  which  testifies  still  farther,  and,  if  possible, 
more  completely.  It  is  the  liaaitatioo  of  the 
judgment  in  cases  of  impeachu»eat,.niaking  it 
political  and  nothing  else.  Ik  ia  not  in  the 
nature  of  punish  meiU,  bat  io  the  aatuce  of  fwo- 
teciioH  to  the  RepiMic  U  is  confined  to  re- 
moval from  office  and  disqualification ;  but,  as 
if  ^ware  that  this  was  no  punishment,  the  Con- 
stitution farther  provides  that  this  judgment 
shall  be  no  impediment  to  indictment,  trial, 
judgment,  and  puoisbraei^  "ac^ordinsto  law." 
Thus  agun  ia  tne  distinction  deolaiedbetween 
an  impeachment  and  a  proceeding  "according 
to  law."  The  first,  which  is  political,  belongs 
to  the  Senate,  which  is  a  political  body  ;  the 
latter,  which  is  judicial,  beloBgs  to  the  courts, 
which  are  judicial  bodies.  The  Senate  removes 
from  office ;  the  courts  punish.  I  am  not  alone 
in  drawing  this  distinotioo.  It  is  well  known 
to  all  who  have  studied  the  subject.  Early  in 
our  history  it  was  put  forth  bv  the  distinguished 
Mr.  Bay^  of  Delaware,  the  father  of  Sen- 
ators, in  Uie  case  of  Blonnt,  and  it  is  adopted 
by  no  less  an  authority  than  onr  highest  com- 
mentator, Judge  Story,  who  was  as  much 
disposed  as  anybody  to  amplify  the  judicial 
power.  In  speaking  of  this  text,  he  oays,  that 
impeachment  "is  not  so  much  designed  to  pun- 
ish the  offender  as  to  secure  the  htate  agamst 
ffrnss  official  miidtrwanmrs ;   that  it  touches 
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neHber  hi«  person  nor  his  property ;  but  sitnpfy 
dtwHs  him  of  his  political  eapacity.  {Story, 
Commentaries,  Vol.  J,  sec.  808. )  All  this  seems 
to  have  beeti  forgotten  by  certain  persons  on 
the  present  trial,  who,  assuming  that  impeach- 
ment was  a  proceeding  "according  to  law," 
have  treated  the  Senate  to  the  technicalities 
of  thi  law,  to  say  nothing  of  the  law's  delay. 
As  we  discern  the  true  character  of  impeach- 
ment under  our  Constitution  we  shall  be  con- 
strained to  confess  that  it  is  a  political  pro- 
ceeding, before  a  political  body,  with  political 
purposes;  that  it  is  founded  on  political  offenses, 
proper  for  the  consideration  of  a  politicalhody 
and  subject  to  a  political  judgment  only.  Even 
in  cases  of  treason  and  bribery  the  judgment 
is  political,  and  nothing  more.  If  I  were  to 
Bom  up  in  one  word  the  object  of  impeachment 
under  our  Constitution,  meaning  that  which  it 
has  especially  in  view,  and  to  which  it  is  prac- 
tically limited,  i  should  say  eayyuWon  from 
office.  The  present  question  is,  Shall  Andrew 
Johnson,  on  the  case  before  the  Senate,  be 
expelled  from  office  7 

Expnlsien  from  office  is  not  unknown  to  our 
proceedings.  By  the  Oonstitution  a  Senator 
may  be  expelled  with  "  the  concurrence  of  two 
thirds;"  precisely  as  a  President  may  be  ex- 
pelled wha  "the concorrence  of  two  thirds." 
In  each  of  these  eases  the  same  exeeptional 
vole  of  two  thirds  is  required.  Do  not  the 
two  illustrate  eadi  other?  From  the  nature 
of  tilings  tfaey  are  essentially  similar  in  char- 
acter, except  that  on  the  expulsion  of  the  Pres- 
ident the  motion  is  made  by  the  Hoase  of 
lleprcsentatives  at  the  bar  of  the  Senate,  while 
«  on  the  ezpuleten  of  a  Senator  the  motion  is 
made  by  a  Senator.  And  how  can  we  reonire 
a  technicality  of  proceeding  in  the  one  which 
is  rejected  in  the  other?  If  the  Senate  is  a 
court,  bound  to  jodictal  forms  on  the  erpnl- 
sion  of  the  President,  must  it  not  be  the  same 
on  the  expulsion  of  a  Senator?  Bat  nobody 
attributes  to  it  any  such  strictness  in  the  latter 
case.  Numerous  precedents  attest  how,  in 
dealing  with  its  own  members,  the  Senate  has 
sought  to  do  substantial  justice  withont  refer- 
ence to  forms.  In  the  case  of  Blonnt,  which 
is  the  first  in  our  history,  the  expulsion  was  on 
the  report  of  a  committee,  declariug  him 
"gatlty  of  a  high  misdemeanor,  entirely  in- 
consistent with  his  public  trust  and  duty  as  a 
Senator."  {Annals  of  Congreaa,  Fifteenth 
(hngrtm,  1797,  page  44.)  At  least  one  Sen- 
ator has  been  expelled  on  simple  motion,  even 
without  reference  to  a  committee.  Others  have 
been  expelied  without  any  formal  allegations 
or  forvaJ  protffs. 

There  is  MMdier  provision  of  the  Constita- 
tion,  which  overrides  both  cases.  It  is  this: 
-  "  each  House  may  determine  its  rules  of  pro- 
ceeding.' '  The  Senate  on  the  expulsion  of  its 
own  members  has  already  done  this  practically 
and  set  an  example  of  simplicity.  But  it  has 
the  same  power  over  its  "rules  of  proceeding" 
on  the  expulsion  of  the  President ;  and  there 
can  be  no  reason  for  simplicity  in  the  one  case 
net  equally  applicable  in  the  other.  Technic- 
ality is  as  little  consonant  with  the  one  as  with 
the  other.  Each  has  for  its  object  the  PiMic 
Haftfy.  For  this  the  Senator  is  expelled  ;  for 
this  also  the  President  is  expelled.  Saliu 
jxtptM  ntprtma  lex.  The  proceedings  in  each 
case  moet  be  in  subordination  to  this  rule. 

There  is  one  formal  difference,  under  the 
Conslilotion,  between  the  power  to  expel  a 
Senator  and  the  power  to  expel  the  Presi- 
dent. l'h«  power  to  expel  a  Senator  is  nnlim- 
ited  in  its  terms.  The  senate  may,  "with  the 
concarrence  of  two  thirds,  expel  a  member," 
nothing  being  said  of  the  oflfisnse ;  whereas  the 
President  can  be  expelled  only  "for  treason, 
bribery  or  other  high  crimes  and  misdtmean- 
orf."  A  careful  inquit^  will  show  that,  under 
the  latter  words,  there  is  such  a  latitude  as  to 
leave  Utile  difference  between  the  two  cases. 
This  brings  us  to  the  question  of  impeachable 
offenses. 

roLITIOAL  OPFKKSKS  ABE  IliTBACHABLR  OFPEtTSSS. 

So  much  depends  on  the  right  understanding 
of  the  character  of  this  proceeding,  that  even 


at  the  risk  of  protracting  this  discussion,  I  can- 
not hesitate  to  consider  this  branch  of  the  sub- 
ject, although  what  I  have  already  said  may 
render  it  superfluous.  What^  are  Impeachable 
Offtnses  has  been  much  considered  in  this  trial 
and  sometimes  with  very  little  appreciation  of 
the  question.  Next  to  the  mystification  from 
calling  the  Senate  a  court  has  been  the  Other 
mystihcation  from  not  calling  the  transsgressions 
of  Andrew  Johnson  impeachable  offeuaes. 

It  is  sometimes  boldly  argued,  that  there  can 
be  no  impeachment  ander  the  Constitution  of 
the  United  States,  unless  for  an  offense  defined 
and  made  indictable  by  an  act  of  .Congress ; 
and,  therefore,  Andrew  Johnson  must  go  free, 
unless  it  can  be  shown  that  he  is  such  an  of- 
fender. But  this  argument  mistakes  the  Con- 
stitution and  also  mistakes  the  whole  theory  of 
impeachment. 

It  mistakes  the  Constitution  in  attributing  to 
it  any  such  absurd  limitation.  The  argument 
is  this.  Because  in  the  Constitution  of  the 
United  States  there  are  no  common-law  crimes, 
therefore,  there  are  no  such  crimes  on  which 
an  impeachment  can  be  maintained.  To  this 
there  are  two  answers  on  the  present  occasion  ; 
first,  that  the  District  of  Columbia,  where  the 
President  resides  and  exercises  his  functions, 
was  once  a  part  of  Maryland,  where  the  com- 
mon law  prevailed ;  that  when  it  came  ander 
the  jurisdiction  of  the  United  States  it  brought 
with  it  the  whole  body  of  the  law  of  Maryland, 
including  the  common  law,  and  that  at  this  day 
the  common  law  of  crimes  is  still  recognized 
here.  But  the  second  answer  is  stronger  still. 
By  the  Constitution  expulsion  from  office  is 
"on  impeachment  for  and  conviction  of  trea- 
son, bribery,  or  other  high  crimes  and  misde- 
meanorsf''  and  this,  according  to  another 
clause  of  the  Constitution,  is  "  the  supreme 
law  of  the  land."  Now,  when  a  constitutional 
provision  can  be  executed,  without  superadded 
legislation,  it  is  absurd  to  suppose  that  such 
superadded  legislation  is  necessary.  Here  the 
provision  executes  itself  without  any  reSnact- 
ment ;  and  as  forthe  definition  of  "  treason ' '  and 
"bribery"  we  resort  to  the  common  law,  so 
for  the  definition  of  "  high  crimes  and  misde- 
meanors "  we  resort  to  the  Parliameatary  Low 
and  the  instances  of  impeachment  by  which  it 
is  illustrated.  And  thus  clearly  the  whole  tes- 
timony of  English  history  enters  into  this  case 
with  its  authoritative  law.  From  the  earliest 
text-writer  on  this  subject  {Woodtaon,  Lee- 
twres,  Vol.  II,  p.  601,)  we  learn  the  undefined 
and  expansive  character  of  these  offenses ;  and 
these  instances  are  in  point  now.  Thus,  where 
a  lord  chancellor  has  been  thought  to  put  the 
great  seal  to  an  ignominious  treaty ;  a  lord  ad- 
miral to  neglect  the  safeguard  of  the  seas ;  an 
ambassador  to  betray  his  trust ;  a  privy  coun- 
cillor to  propound  dishonorable  measures ;  a 
confidential  adviser  to  obtain  exorbitant  grants 
or  incompatible  employments,  or  where  any 
magistrate  has  attempted  to  subvert  the  fkinda- 
mental  law  or  inirodnce  arbitrary  power ;  all 
these  are  high  crimes  and  misdemeanors,  ac- 
cording to  these  precedents  by  which  our  Con- 
stitution must  be  interpreted.  How  completely 
they  cover  the  charges  against  Andrew  John- 
son, whether  in  the  formal  accusation  or  in  the 
long  antecedent  transgressions  to  which  I  shall 
soon  call  attention  as  an  essential  part  of  the 
case,  nobody  can  question. 

Broad  as  this  definition  may  seem,  it  is  in 
harmony  with  the  declared  opinions  or  the  best 
minds  that  have  been  turned  in  this  direction. 
Of  these  none  so  great  as  Edmund  Burke,  who, 
as  manager  on  the  impeachment  of  Warren 
Hastings,  excited  the  admiration  of  all  by  the 
varied  stores  of  knowledge  and  philosophy, 
illumined  by  the  rarest  eloquence,  with  which 
he  elucidated  his  cause.    These  are  his  words: 

"It  ia  by  this  tribunal  that  statesmen  who  abuse 
their  power  ttre  tried  before  statesmeD  and  bystatet- 
uien,  upon  golid  principteg  of  HtnU  moralUy.  It  i*  her4 
that  thoKe  who  by  an.  abuae  of  pvioer  hate  jMltuted  tk^ 
tpirit  of  all  laica  can  never  hope  for  the  fea»t  ttrot^vlitm 
from  any  ofiltfoma.  It  is  here  that  those  who  have 
ret'tued  lo  conterm  thcnuolved  to  Che  protectiOB  of  law 
can  never  hope  to  escape  tbrough  any  oflta  defects.*' 
IBond,  ^Ipeechet  on  Trial  of  HaHingt,  vol.  1  p.  4. 

The  value  of  this  testimony  is  not  diminished 


because  the  orator  spoke  as  a  manager.  By  a 
professional  license  an  advocate  may  ati^te 
opinions  which  are  not  his  own ;  but  a  man- 
ager cannot.  Representing  the  House  of  Rep- 
resentatives and  all  the  people,  he  speaks  with 
the  responsibility  of  a  judge,  so  that  his  words 
may  be  cited  hereafter,  in  saying  this  I  but 
follow  the  claim  of  Mr.  Fox.  Therefore,  the 
words  of  Burke  are  as  authoritative  as  beau- 
tiful. 

In  different  bat  most  scnbentious  terms,  Mr. 
Hallam,  who  is  so  great  a  light  in  constitu- 
tional history,  thus  exhibits  the  latitude  of 
impeachment  and  its  comprehensive  grasp : 

"A  minister  is  lui'^werable  for  the  Jwtiee,  ike  htm- 
eety,  the  utility  of  ail  Tuewmree  emanating  from  tbe 
Crown. at  leef  fun /heir  leffality,'  and  thus  the  Exceutire 
administration  is  itrouahl lo  beintbordinnte inati  ffreat 
mattem  of  jvtlicy  to  the.  superintt-ndence  and  riHaal 
control  of  the  two  Houses  of  Parliament." — Sailing 
(hnlituiional  Hiitory,  vol.  2,  chap.  — . 

Thus,  according  to  Hallara,  even  a  failure  in 
justice,  honesty  and  utility,  as  well  as  in  legal- 
ity, flfay  be  the  ground  of^ impeachment;  and 
the  administratinn  should  in  all  great  matters 
of  policy  be  subject  to  the  two  Houses  of  Par- 
liament; the  llouse  of  Commons  to  impeach 
and  the  House  of  Lords  to  try.  Here  again 
the  case  of  Andrew  Johnson  Is  provided  for. 

Our  best  American  liehts  are  similar  in 
character,  begining  with  the  B^ederalist  itselt 
According  to  this  authority  impeachment  is  for 
"those  offenses  which  proceed  from  the  nil- 
conduct  of  public  men,  or,  in  other  words,  from 
the  abuse  or  violation  of  some  public  trust ; 
and  they  may  with  peculiar  propriety  be  deemed 
political,  as  they  relate  to  injuries  done  imme- 
diately to  society  itself."     (No.  65.)     If  ever 
injuries  were  done  immediately  to  society  itself; 
if  everthere  was  an  abuse  or  violation  of  publii: 
trust ;  if  ever  there  was  misconduct  of  a  public 
man ; — all  these  are  now  before  us  in  the  case 
of  Andrew  Johnson.  The  Federalist  has  been 
echoed  ever  since  by  all  who  have  spoken  with 
knowledge  and  without  prejudice.     First  came 
the  respected  commentator,  Bswie,  who  speci- 
fies among  causes  of  impeachment  "the  fond- 
ness for  the  individual  extension  of  power;" 
"the  influence  of  party  and  prejodice;"  "  the 
seductions  of  foreign  States ;  '  tae  baser  appe- 
tite for  illegitimate  emolnment;"  and  "the 
involutions  and.  varieties  of  vice  too  many  and 
too  artful  to  be  anticipated  by  positive  law;" 
all  resulting  in  what  the  commentator  says  are 
"not  inaptly  termed poHiicaloffenses.''  (Page 
19.)  And  thus  Rawle  unites  with  the  Federalist 
in  stamping  upon  impeachable  offenses  the 
epithet  "  political."    If  in  the  present  case 
there  has  been  on  thepartof  Andrew  Johnson, 
no  base  appetite  for  illegitimate  emolument  and 
no  yielding  to  foreign  seductions,  there  ha*  beea 
most  notoriously  the  i«iuence  of  party  and  pre- 
judice, also  to  an  nnpreoedented  degree  m»  in- 
dividual extension  of  power,  and  an  invohitioa 
and  variety  of  vice  impossible  to  be  anticipated 
by  positive  law,  all  of  which,  ingro8iorindet«il, 
is  impeaohable.    Here  it  is  in  gross.    Then 
ooiBeaSu»^,whowrltingw)th  the  combined  teg- 
timenyef  BagKsiiani  AmvrleaR  hiatory  befere 
him  and  mevedoniybyadesifeof  troth, reeords 
hie  opmioa  with  all  the  origiiml  emphasie  of 
the  Federaliat.  His  wonls  are  like  a  jirigMent, 
Aooerding  to  himthe  proeen  of  impeechnieBt 
is  intended  to  reach  "  personal  niseoadact,  or 
gross  neglect,  or  asarpation  or  habitual  disre- 
gard of  the  public  interests  in  the  discharge  of 
the  duties  of  political  office  f  and  ihe  cooi- 
mentator  adds  thai  it  is  "to  be  exercised  ow 
offenses  committed  by  public  men  in  viohttioii 
of  their  public  trust  and  duties;"  tiiat  *' tWe 
offenses  to  which  it  is  ordinarily  applied  are 
of  a  political  character;"   and  that  stridly 
speaking  "the  power  partakes  of  a  potitietU 
character."     {Story's   Commentaries,  vol.   3, 
2746,  764.)    Every  word  here  is  like  an  SBgia 
lor  the  present  case.     The  later  commentator, 
Curtis,  IS,  if  possible,  more  explicit  even  Uhui 
Story.     According  to  him  an  "impeachment 
is  not  necessarily  a  trial  for  crime,"  its  par' 
poses  lie  wholly  beyond  the  penalties  of  tlra 
statute  or  customary  law;*'  aud  this  eoVUftem- 
tator  does  not  hesitate  to  say  that  it  is  a  "  pro- 
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oeeding  to  ascertmin  whtther  eaute  exiHi  for 
rtmoving  a  public  officer  from  office;"  and  he 
adds  llial  "such  cause  of  removal  laay  exist 
where  ao  offense  against  public  law  has  b«en 
committed,  as,  vbere  the  individual  has,  from 
immorality  or  iraliecility,  or  maladmitUstra- 
turn,  become  uaJU to  exercise  tlie  office. "  {Cur- 
tts  OH  the  Constitution,  p.  860.)  Here  again 
the  power  of  the  Senate  o»«r  Andrew  Johnson 
is  rindicated,  so  as  to  makeall  doabt  or  question 
absurd. 

I  close  this  qoestioD  of  impeachable  offenses 
by  asking  yoa  to  consider  that  all  the  cases, 
n^ich  hav«  occurred  ia  our  history,  are  in  con- 
formity with  the  rale,  which  so  many  comment- 
ators have  aanouncsd.  The  several  trials  of 
Pickering,  Chase,  Peck,  and  Hampfareya  ex- 
hibit ita  latitude  in  different  forms.  Official 
misconduct,  including  in  the  case  of  Chase 
and  Uamphreys  offensive  utterances,  consti- 
toted  the  high  crimes  and  misdemeanors  for 
which  they  were  respectively  arraigned.  These 
are  precedents.  Add  still  farther,  that  Madi- 
son, in  debate  on  the  appointing  power,  at 
the  vary  b^inning  of  oor  Government  said: 
"  I  contend  that  the  wanton  removal  of  meritO' 
riotu  officert  would  snbjeet  the  President  to 
impeachment  and  removal  from  bte  ewn  high 
trust."  (ElUot'g  Debates,vo\.  4,p.Ul.)  Bat 
Andrew  JohRSon,  standing  before  a  crowd,  said 
of  meritoriooB  otBcers  that  "  he  would  kick 
them  oat,"  and  forthwith  proceeded  to  execute 
bis  fonl-moathed  menace.  How  small  was  all 
that  Madison  imagined ;  how  small  was  all  that 
was  spread  ont  in  the  successive  impeachments 
of  oar  history,  if  gathered  into  one  case,  com- 
pared with  th°e  terrible  mass  now  before  us. 

From  all  these  concurring  aathorities,  Eng- 
lish and  American,  it  is  plain  that  impeach- 
nient  is  a  power  broad  as  the  Constitution 
itself,  and  applicable  to  the  President,  Vice 
President,  and  all  civil-officers  through  whom 
the  Uepublio  suffers  or  is  in  any  way  imper- 
illed. I^ow  me  aa  act' of  evil  example  or  in- 
fluence committed  by  a  President  and  I  show 
you  an  impeachable  offense  which  becomes 

Sreat  in  proportion  to  the  scale  on  which  it  is 
oneandthe  covseqaeoces  which  are  menaced. 
The  Bepobiic  mast  receive  no  detriment;  and 
impeochmeat  is  one  of  the  powers  of  the  Con- 
atitation  by  which  this  sovereign  rule  is  main- 
tained. 

nNTaoH.tiOAi.  roan  or  paociDuxa. 
The  Form  of  Proetdvrt  is  a  topic  germane  to 
the  last  head  and  helping  to  illastrate  it.  Al- 
ready it  has  been  noticed  in  considering  the 
political  charactar  of  impeachment;  but  it 
deserves  further  treatment  hj  itself.  Here  we 
meet  the  same  iatitude.  It  is  natural  that  the 
trial  of  poUtipal  ofiensee,  before  a  political 
body,  with  a  political  jndgment  only,  should 
bsve  less  of  form  than  a  trial  at  common  law ; 
Mid  yet  this  obviotia  distinction  is  eonstantiv 
disregarded.  The  aathorities,  whether  Englisii 
Ot  Aaericait,  do  not  leave  this  question  open 
to  doabU 

An  impeachment  is  not  a  technical  proceed- 
ing, as  at  Nisi  Prins  or  in  a  County  Court, 
wiiere  the  rigid  rules  of  the  common  law  pre- 
vwl.  On  the  contrary,  it  is  a  proceeding  ac- 
cording to  Parliamentary  I<aw  with  roles  of  its 
own,  unknown  ia  ordinary  coarts.  The  formal 
■tatement  and  reduplication  of  words,  which 
•oitftitute  the  stock-in-trade  of  so  many  law- 
^erfl,  are  exchanged  for  a  broader  manner 
■lore  ooBsisteDt  widi  thetiWBsactioas  of  actual 
Ufa.  The  precision  of  history  is  enough  with- 
out the  technical  precision  of  an  indictment. 
Ia  declaring  this  rule  I  but  follow  a  memorable 
judgmeitt  in  a  case  whieh  occupied  the  atten- 
tion of  IjiBgland  at  the  beginaing  of  the  last 
cetitory.  1  refer  to  the  case  of  ue  preacher 
ijacbeverell,  impeached  of  high  crimes  and 
laitidemeanors  on  account  of  two  sermons,  in 
wfaicb  he  put  forth  the  doctrine  of  non-resist- 
ance, and  denounced  the  revolution  of  1686, 
by  which  English  liberty  was  saved.  After  the 
arguments  on  both  sides,  thejudgeson  questions 
from  the  Lords  answered  that  by  the  law  of 
Bngland  and  constant  practice  "  llie  particular 
words  supposed  to  be  criminal  oogfat  to  be  spe- 
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eified  in  indictments. ' '     And  yet  in  face  of  this 
declaration,  by  the  judges  of  England,  of  a 
familiar  and  indisputable  rule  of  the  common ' 
law  -we  have  the  mle  of  Pariiamentary  Law, 
which  was  thus  set  forth : 

"/'  u  resolved  by  the  Lords  spiritual  and  temporal 
in  Parliament  «i<«embled,  that  by  the  law  and  usage 
•f  Parliament  in  protesationB  by  impeaohmeotii  for 
highmmod  and  mtsdomcBnors  by  writing  or  (peak- 
ing, the  ptvrticutftr  wortU  Kupposed  to  be  criminal  are 
not  neeentnry  to  tie  «jrj>re*«/j/  0p«»fi«i  in  nteh  impvaeh-' 
m*at:"—Ho»tU't  Slate  Trialt,  vol.  15.  p.  407. 

The  judgment  here  does  not  extend  in  terms 
beyond  the  case  in  hand;  but  plainly  the  prin- 
ciple announced  is  that  in  impeachments  the 
technicalities  of  the  common  law  are  out  of 
place,  and  the  proceedings  are  substantially 
according  to  the  rule  of  reason.  A  mere  tech- 
nicality, mach  more  a  quibble,  such  as  is  often 
80  efficacious  on  a  demurrer,  is  a  wretched 
anachronism  when  we  are  considering  a  ques- 
tion of  history  or  political  duty.  Even  it  tol- 
erated on  the  impeachment  of  nn  inferior  func- 
tionary, such  a  resort  must  be  disclaimed  on  the 
trial  of  a  Chief  Magistrate,  involving  the  public 
safety. 

The  technicalities  of  the  taw  were  made  for 
protection  against  power,  not  for  the  immu- 
nity of  a  usurper  or  a  tyrant.  They  are  re- 
spectable when  set  up  for  the  safeguard  of  the 
weak ;  but  they  are  ont  of  place  on  impeach- 
ments.    Here  again  I  cite  Edmund  Burke: 

"Goi  forbicl^that  those  who  cannot  defend  them- 
selvee  upon  tbeir  meritrtand  thoirootionfl  stay  defend 
themselvoe  beliind  tlioae  fences  and  intreoohmeDts 
that  are  mode  to  secure  the  liberty  of  the  people; 
that  power  and  the  abuses  of  power  should  corer 
Ihemsvlres  by  those  things  which  were  made  to  seeure 
liberty."— 72o>u<'>  TritU  of  Uaiiags,  vol  I,  p.  Xti. 

Never  was  there  a  case  where  this  principle 
belonging  to  the  law  of  impeachment,  was  more 
applicable  than  now. 

The  origin  of  impeachment  in  onr  own  Con- 
stitution and  contemporary  authority  vindicate 
this  very  latitude.  Oue  of  the  apologists  songht 
to  sustain  himself  in  an  argument  against  this 
latitude,  by  insisting  that  it  was  with  much  hes- 
itation, and  only  at  the  last  moment  that  this 
jnrisdiction  over  impeachment  was  originally 
conferred  on  the  Senate.  This  is  a  mistake, 
as  will  appear  from  a  simple  statement.  The 
proposition  to  confer  this  jurisdiction  on  the 
Supreme  Court  was  made  before  it  had  been 
determined  that  the  judges  should  be  appointed 
by  the  President  with  the  advice  and  consent  of 
the  Senate.  The  latter  conclusion  was  reached 
by  a  unanimous  vote  of  the  Convention  Sep- 
tember 7,  1787.  On  the  next  day,  September 
8,  Uoger  Sherman  raised  the  .objection  that 
tne  Supreme  Court  Was  "  improper  to  try 
the  President  because  the  judges  would  be 
appointed  by  him."  This  objection  prevailed, 
and  the  trial  was  at  once  intrusted  to  the  Sen- 
ate by  the  vote  of  all  the  States  with  one  ex- 
ception ;  and  then  immediately  thereafter,  on 
the  same  day,  the  scope  of  impeachment  was 
extended  from  "  treason  to  bribery,"  so  as  to 
embrace  "other  high  crimes  and  misdemean- 
ors," and  thus  intrusted  and  thus  enlarged  it 
was  mode  to  embrace  "the  Vice  President, 
and  other  civil  officers  of  the  United  States." 

From  this  simple  narrative  it  appe&rs  that, 
while  the  Supreme  Court,  ajudieitd  bodtf,  was 
contemplatea  for  the  trial  of  impeachments,  the 
jurisdiction  was  restrained  to  two  well-known 
orimes  at  common  law,  which  have  since  been 
defined  by  statutes  of  the  United  States ;  but 
tkie  jurismetion,  when  confided  to  the  Senate, 
a  politieal  bod^,  wi»  extended  to  political 
offenses,  in  the  trial  of  which  a  commensarat« 
discretion  ibllowed  from  the  nature  of  the  case. 
It  WHS  in  this  light  that  the  proceeding  was 
explained  by  the  Federalist,  in  words  wbich 
should  be  a  guide  to  us  now : 

"  The  Datnre  of  the  prorecdtng  can  nrvtr  he  tied 
damn  bt  fch  tiriet  rul^,  cHlMr  in  tb«  deHneation  of 
the  olTease  b^  the  proseoutois  or  in  tfao  coastruotioti 
of  it  by  the  judges,  as  in  common  cases  servo  to  limit 
the  discretion  of  courts  in  faror  of  personal  seoar- 
ilgr."— /'«ier(i/M<.  No.  6& 

This  article  was  by  Alexander  Hamilton, 
writing  in  concert  with  James  Madison  ana 
John  Jay.  Thus  by  the  highest  authority  at 
the  adoption  of  the  Constitution  we  And  that 


impeachment "  can  never  be  tied«down  by  strict 
rules,"  and  that  this  latitude  is  applicable  to 
"the  delineation  of  the  offense,  lueaiiiiig 
thereby  the  procedure  or  pleading,  and  also  to 
the  "construction  of  the  offense,"'  iu  bolh  of 
which  cases  the  "discretion"  of  the  Senate 
is  enlarged  bcyoud  that  of  ordinary  courts, 

BULKS  Of  KVIDBNOE. 

Prom  the  form  of  procedure  I  pass  to  the 
Rules  of  Evidence ;  and  here  again  the  Senate 
must  avoid  all  technicalities  and  not  allow  any 
artificial  rule  to  shot  out  the  truth.  It  would 
allow  no  such  thing  on  the  expulsion  of  a  Sen- 
ator. How  can  it  allow  any  such  thing  on  the 
expulsion  of  a  President?  On  this  account  I 
voted  to  admit  all  evidence  that  was  offered 
during  the  trial,  believing,  in  the  first  place, 
that  it  ought  to  be  heard  and  considered ;  aud, 
in  the  second  place,  that  even  if  it  were  shut 
out  from  these  proceedings,  it  could  not  be  shut 
out  from  the  public  or  be  abut  out  from  history, 
both  of  which  must  be  the  ultimate  judges.  On 
the  impeachment  of  Prince  Polignac  and  hii 
colleagues  of  the  Cabinet,  in  1830,  for  sign- 
ing the  ordinances  which  cost  Charles  X  his 
throne,  some  forty  witnesses  were  sworn  with-' 
out  objection,  in  a  brief  space  of  time,  and  no 
testimony  was  excluded.  An  examination  of 
the  two  volumes  entitled  Prods  des  Derniers 
Ministres  de  Charles  J[^y>i]l  confirm  what  I  say. 
This  example  was  to  my  mind  not  unworthy 
of  imitation  on  the  present  occasion. 

There  are  other  rules,  which  it  is  not  too 
late  to  profit  by.  One  of  these  relates  to  the 
burden  of  proof  and  is  calculated  to  have  a 
practical  bearing.  The  other  relates  to  matters 
of  which  the  Senate  will  take  cognizance  with- 
out any  special  proof,  thus  importing  into  the 
case  unquestionable  evidence,  which  explains 
and  aggravates  the  transgressions  charged. 

( 1. )  Look  carefully  at  the  object  of  this  trial. 
Primarily  it  is  for  the  expulsion  of  the  Presi- 
dent from  office.  Its  motive  is  not  punish- 
ment, not  vengeance,  but  the  Public  Safety. 
Nothing  less  than  this  could  justify  the  ponder- 
ous proceeding.  It  will  be  for  the  criminal 
courte  to  award  the  punishment  due  to  his  of- 
fenses. The  Senate  considers  only  bow  thp 
safety  of  the  people,  wbich  is  ike  supreme  law, 
can  be  best  preserved ;  and  to  this  end  the 
ordinary  rule  of  evidence  is  reversed.  If  on 
any  point  yoa  entertain  doubts,  tlie  benefit  of 
these  doubts  must  begiven  toyour  country ;  and 
this  is  the  supreme  Taw.  When  tried  on  an 
indictment  in  the  criminal  courts  Andrew  John- 
son may  justly  claim  the  benefit  of  your  doubts ; 
but  at  the  bar  of  the  Senate  on  the  question 
of  his  expulsion  from  office,  bis  vindication 
must  be  in  every  respect  and  on  each  charge 
beyond  a  doubt.  He  must  show  that  his  longer 
continuance  in  office -is  not  iiicousisteiit  with 
the  Public  Safety : 

"  Or,  at  least  so  prove  it. 
That  the  probation  boar  uo  binge  or  loop 
To  banc  a  doubt  on." 

Anything  short  of  this  is  to  trifle  with  the 
'Republic  and  its  transcendent  fortunes. 

It  is  by  insisting  upon  doubts  that  the  apolo- 
gists of  the  President,  at  the  bar  and  iu  the 
Senate,  seek  to  save  him.  For  myself,  I  can 
see  none  such,  but  assuming  that  they  exist, 
then  should  they  be  marshaled  for  our  coun- 
try. This  is  not  a  criminal  trial,  where  the 
rule  prevails ;  better  that  many  guilty  men 
shotrld  escape  than  one  innocent  man  should 
suffer.  This  rule,  which  is  so  proper  in  its 
place,  is  not  applicable  to  a  proceeding  for 
expulsion  from  office ;  and  who  will  undertake 
to  saythat  anyclaim  of  office  can  be  set  against 
the  Public  Safety? 

In  thus  stating  the  Just  rule  of  evidence,  I 
do  little  more  than  apply  those  time-honored 
maxims  of  jurisprudence  which  require  that 
every  interpretation  shall  be  always  in  favor 
of  liberty.  Early' in  the  common  law,_  we 
were  told  that  he  is  to  be  adjudged  impious 
and  cruel  who  dees  not  favor  Liberty ;  Implua 
et  crudelis  judicandiu  est  gut  liberfaU  non 
faret.  Blackstone,  whose  personal  sympa- 
thies were  with  power,  is  constrained  to  con- 
fess that  "  the  law  is  always  rcad^  to  catch  at 
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anything  in  favor  of  Liberty."  (Blacksione't 
Commenlariit,  vol.  2,  p.  94.)  But  Liberty 
and  alt  else  are  contained  in  the  Public  Safety ; 
they  depend  on  the  rescue  of  the  country  from 
a  presidential  usurper.  Therefore,  should  we 
now,  in  the  name  of  the  law,  "catch  at  any- 
thing" to  save  the  Republic. 

(2.)  There isanotbermleof evidence,  which, 
though  of  common  acceptance  in  the  courts, 
has  peculiar  value  in  this  case,  where  it  must 
exercise  a  decisive  influence.  It  is  this : 
CourU  «Ul  t<dce  judicial  cognmmce  of  certain 
mattert,  tmthout  any  ipecial  proof  on  the  trial. 
Some  of  these  are  of  general  knowledge  and 
others  are  within  the  special  knowledge  of  the 
court.  Among  these,  luscording  to  express  decis- 
ion, are  the  frame  of  Government  and  the  public 
officers  administering  it ;  the  accession  of  the 
Chief  Executive ;  the  sitting  of  Congress  and  its 
usual  course  of  proceeding  ;  the  usqal  course 
of  travel ;  the  ebbs  and  flows  of  th^  tide ;  also 
whatever  ought  to  be  generally  known  within 
the  limitg  of  the  jurisdiction,  including  the 
history  of  the  country.  Besides  these  matters 
of  general  knowledge  a  court  will  take  notice 
of  its  own  records,  the  conduct  of  its  own  offi- 
'cers,  and  whatever  passes  in  its  own  presence  or 
under  its  own  eyes.  For  all  this  I  cite  no  au- 
thority; it  is  superfluous.  I  add  a  single  illus- 
tration from  the  great  English  commentator : 
"  If  a  contempt  be  committed  in  the  face  of 
the  court,  the  offender  may  be  instantly  appre- 
hended and  imprisoned,  at  the  discretion  of 
the  judges,  without  any  farther  proof  or  exam- 
ination." (Blackstone' t  Commentaries,  vol. 
4,  p.  286.) 

If  this  be  the  rule  of  courts,  o  fortiori,  it 
must  be  the  rule  of  the  Senate  on  impeach- 
ments; for  we  have  already  seen  that,  when 
sitting  for  this  purpose,  the  Senate  enjoys  a 
latitude  of  its  own.  Its  object  is  the  Public 
Safety,  and,  therefore,  no  aid  for  the  arrival 
at  truth  can  be  rejected.  No  gate  can  be 
closed.  But  here  is  a  ^ate  opened  by  the  sages 
of  the  law  and  standing  open  always,  to  the 
end  that  justice  may  not  fail. 

Applying  this  nue  to  the  present  proceed- 
ing, it  will  be  seen  at  once  how  it  brings  be- 
fore the  Senate,  without  any  further  evidence, 
a  long  cataloguit  of  crime,  affecting  the  char- 
acter of  the  President  beyond  all  possibility  of 
defense)  and  serving  to  explain  the  latter  acts 
on  which  the  impeachment  is  founded.  It  was 
in  this  Chamber,  in  the  face  of  the  Senate  and 
the  ministers  of  Foreign  Powers,  and  sur- 
rounded by  the  gaze  of  thronged  galleries, 
that  Andrew  Johnson  exhibited  himself  in 
beastly  intoxication  while  he  took  his  oath  of 
office  as  Vice  President;  and  all  that  he  has 
done  since  is  of  record  here.  Much  of  it  ap- 
pears on  our  Journals.  The  rest  is  in  authen- 
tic documents  published  by  the  order  of  the 
Senate.     Never  was  a  record  more  complete. 

Here  in  the  Senate  we  know  officially  how  be 
baa  made  himself  the  attorney  of  slavery— the 
usurper  of  legislative  power — the  violator  of 
law — the  patron  of  rebem-^lhe  helping  hand  of 
rebellion — the  kicker  from  office  of  good  citi- 
zens— the  open  bung-bole  of  the  Treasury — 
the  architect  of  the  ''whisky  ring" — the  stum- 
bling-block to  all  good  laws  by  wanton  vetoes 
and  then  by  criminal  hinderanoes ;  all  these 
things  are  known  here  beyond  question.  To  the 
apologists  of  the  President  who  set  np  the  quib- 
blinz  objection  that  they  are  not  alleged  in  the 
articles  of  impeachment,  I  reply,  that,  even  if 
excluded  on  tnis  account  fromjudgment,  they 
may  be  treated  as  evidence,  lliey  are  the  res- 
ervoir from  which  to  draw  in  determining  the 
true  character  of  the  latter  acta  for  which  the 
President  is  arraigned,  and  especiall  v  the  intent 
by  which  he  was  animated.  If  these  latter 
acts  were  alone,  without  connection  with  the 
transpessions  of  the  past,  they  would  have 
remained  unnoticed.  Impeachment  would  not 
have  been  ordered.  It  is  becaus6  they  are  a 
prolongation  of  that  wickedne^  under  which 
the  country  hag  so  long  suffered,  and  spring 
from  the  same  bloody  fountain,  that  they  are 
now  presented  for  judgment.  They  are  not 
alone;  nor  can  they  bo  faithfully  considered 


without  drawing  upon  the  past.  The  story  of 
the  God  Thor  in  Soandinaviau  mythology  is 
revived,  whose  drinking-horn  could  ;iot  be 
drained  by  the  strongest  quaffer,  for  it  com- 
mnnicated  with  the  vast  and  inexhaustible 
ocean.  Andrew  Johnson  is  our  God  Thor, 
and  these  latter  acts  for  which  he  stands  im- 
peached  are  the  drinking-horn  whose  depths 
are  unfathomable. 

OUTLIMC  or  TBlNSOBCSaiOKS  or  AHDBBW  JOBNSON. 

From  this  review  of  the  character  of  this  pro- 
ceeding, showing  how  it  is  political  in  charac- 
ter— before  a  political  body — arid  with  apolit- 
ical judgment,  being  expulsion  from  office  and 
nothing  more ;  then  how  the  transgressions  of 
the  President,  in  their  protracted  line,  are  em- 
braced under  "  impeachable  offenses  ;"  then 
how  the  form  of  procedure  is  liberated  from 
the  ordinary  technicalities  of  the  law ;  and 
lastly  how  unquestionable  rules  of  evidence 
open  the  gates  to  overwhelming  testimony,  I 
pass  now  to  the  consideration  of  this  over- 
whelming testimony  and  how  the  present  im- 
peachment became  a  necessity.  I  have  already 
called  it  one  of  the  last  great  battles  with 
Slavery.    See  now  how  the  oattle  began. 

Slavery  in  all  its  pretensions  is  a  defiance 
of  law  ;  for  it  can  have  no  law  in  its  support. 
Whoso  becomes  its  representative  must  act 
accordingly  ;  and  this  is  the  transcendent  crime 
of  Andrew  Johnson.  For  the  sake  of  Slavery 
and  to  uphold  its  original  supporters  in  their 
endeavors  to  continue  this  wrong  under  another 
name,  he  has  set  at  defiance  the  Constitntion 
and  laws  of  the  laud,  and  he  has  accom- 
panied this  unquestionable  usurpation  by  bru- 
talities and  indecencies  in  office  without  pre- 
cedent, unless  we  go  back  to  the  Roman  em- 
peror fiddling,  or  the  French  monarch  dancing 
among  his  minions.  This  usnrpation  with  its 
brutalities  and  indecencies  became  manifest  as 
long  ago  as  the  winter  of  1866,  when,  being 
President,  and  bound  by  his  oath  of  office  to 
preserve,  protect,  and  defend  the  Constitution 
and  to  take  care  that  the  laws  are  faithfully 
executed,  he  took  to  himself  legislative  powers 
in  the  reconstruction  of  the  rebel  States,  and, 
in  carrying  forward  this  usurpation,  nullified 
an  act  of  Congress,  intended  as  the  corner- 
stone of  reconstruction,  by  virtue  of  which 
rebels  are  excluded  from 'office  under  the  Gov- 
ernment of  the  United  States,  and  thereafter, 
in  vindication  of  this  misconduct,  uttered  a 
scandalous  speech  in  which  he  openly  charged 
members  of  Congress  with  being  assassiDS,  and 
mentioned  some  by  name.  Plainly  he  should 
have  been  impeached  and  expelled  at  that  early 
day.  The  case  against  him  was  complete.  That 
great  patriot  of  English  history.  Lord  Somera, 
has  likened  impeachment  to  Goliath's  sword 
hanging  in  the  temple  to  be  taken  down  only 
wh&n  occasion  required ;  but  if  ever  there  was 
an  occasion  for  its  promptest  vengeance  it  was 
then.  Had  there  been  no  failure  at  that  time 
we  should  be  now  nearer  by  two  years  to  res- 
toration of  all  kinds,  whether  political  or  finan- 
cial. So  strong  is  my  conviction  of  the  fatal 
remissness  of  the  House,  that  I  think  the  Sen- 
ate would  do  a  duty  in  strict  harmony  with  its 
constitutional  place  in  the  Governmeat,  and 
the  analogies  of  judicial  tribunals  so  oileu  ad- 
duced, if  it  reprimanded  the  House  of  Repre- 
sentatives for  this  delay.  -Of  coarse  the  Senate 
could  not  originate  an  impeachment.  It  could 
not  take  down  the  sword  of  Goliath.  It  must 
wait  on  the  House,  as  the  court  waits  on  th« 
Grand  Jury.  But  this  waiting  has  cost  the 
country  more  than  can  be  told. 

Meanwhile  the  President  proceeded  ia  his 
transgressions.  There  is  nothing  of  usurpa- 
tion which  he  has  not  attempted.  _  Begimnag 
with  an  assumption  of  all  power  in  the  rebel 
States,  he  has  shrunk  from  nothing  in  the 
maintenance  of  this  unparalleled  assumption. 
This  is  a  pl^u  statement  of  fact.  Timid  at 
first  he  grew  bolder  and  bolder.  He  saw  toe 
well  that  his  attempt  to  substitute  himself  for 
Congress  in  the  work  of  reconstruction  was 
sheer  usurpation,  and,  therefore,  by  his  Secre- 
tary of  State,  did  not  hesitate  to  announce  that 
"it  mast  be  distiuctly  understood  that  the  re«- 


toration  will  be  subjtel  to  the  decision  of  CWia- 
gress."  On  two  separate  occasions,  in  July 
and  September,  1865,  he  confessed  the  power 
of  Congreae  over  the  subject ;  but  when  Coa- 

?jrese  came  together  in  December,  this  oon- 
esser  of  congressional  power  found  that  he 
alone  had  this  great  prerogative.  According  to 
his  new-fangled  theory.  Congress  had  nothing 
to  do  but  wlmit  the  States  with  the  govern- 
ments which  bad  been  instituted  through  his 
will  alone.  It  is  difficult  to  measure  the  vast- 
ness  of  this  usurpation,  involving  as  it  did  a 
general  nullification.  Strafford  was  not  bolder, 
when,  speaking  for  Charles  I,  he  boasted  that 
"the  little  finger  of  prerogative  was  heavier 
than  the  loins  of  the  law;  "but  these  worda 
helped  the  proud  minister  to  the  scaffold.  No 
monarch,  no  despot,  no  Sultan,  could  claim 
more  than  an  American  President;  for  b« 
claimed  all.  By  bis  edict  alone  govemmenia 
were  organized,  taxes  were  levied,  and  even  Um 
franchises  of  the  citizen  were  determined. 

Had  this  assumption  of  power  been  in- 
cidental, for  the  exigency  of  the  moment,  aa 
under  the  pressure  of  war,  and  especially  to 
serve  the  cause  of  Human  Rights  to  which  be- 
fore his  elevation  the  President  had  profeasod 
such  loud- mouthed  devotion,  it  might  have 
been  pardoned.  It  would  have  passed  into  the 
chapter  of  unauthorized  acts  which  a  patriot 
people  had  condoned.  '  But  it  was  the  oppo- 
site ia  every  particular.  Beginning  and  con- 
tinuing in  usurpation,  it  was  hateful  beyond 
pardon,  because  it  sacrificed  the  rights  of 
Unionists,  white  and  black,  and  was  in  the  in- 
terest of  the  rebellion  and  of  those  very  rebel* 
who  had  been  in  arms  against  their  conntry. 

More  than  one  person  was  appointed  Pro- 
visional  Governor,   who  could  not  take  the 
oath  of  office  required  by  act  of  Congress. 
Other  persona  in  the  sasae  predicament  were 
appointed  in  the  revenue  service.    The  effect 
of  these  appointments  was  disastrous.     They 
were  in  the  nature  of  notice  to  rebels  every- 
where, that  participation  in  the  rebellion  waa 
no  bar  to  office.   It  one  of  their  number  could 
be  appointed  Governor,  if  aaolber  could  b« 
appointed  to  a  confidential   pontton  in  the 
Treasury  Department,  then  there  was  nobody 
on  the  long  list  of  blood  who  might  not  look 
for  preferment.    And  thus  all  offices,  from 
Governor  to  constable,  were  handed  over  to  m 
disloyal  scramble.     Rebels  crawled  forth  from 
their  retreats.     Men  who  had  hardly  ventured 
to  expect  their  lives  were  now  candidatea  for 
office,  and  the  Rebellion  became  strong  agairi. 
The  change  was  felt  in  all  the  gradations  of 
government,  whether  in  States,  conntiesi  towns, 
or  villages.    Rebels  found  themselvM  in  pUcea 
of  trust,  while  the  true-hearted  Unionists,  who 
had  watched  for  the  coming  of  our  flag  and 
ought  to  have  enjoyed  its  protecting  power, 
were  driven  into  hiding-places.     All  tlua  waa 
under  the  auspices  of  Ajadrew  Johnson.  It  waa 
ha  who  animated  the  wicked  crew.     He  waa  at 
the  head  of  the  work. .  Loyalty  everywhere  waa 
persecuted.  White  aad  black, whoseonlyofiSenao 
was  that  they  had  been  true  to  their  coant^, 
were  insulted,  abased,  murdered.    There  waa 
no  safety  for  ike  loyal  man  except  withia  tbe 
flash  of  our  bayonets.  The  story  is  as  authentie 
aa  hideous.    More  than  two  thousand  ram-ders 
have  been  reported  in  Texas  alone  since  the 
surrender  of  Kirby  Smith.     In  other  Statea 
there  was  a  similar  carnival.   Property,  perHoa, 
life,  were  all  in  jeopardy.    Acts  were  done  "  to 
maae  a  holiday  in  Hell."    At  New  Orleana 
there  waa  a  fearful  masaacr*,  which,  consid^ 
ing  the  age  and  the  pUcc,  was  worse  than  tfant 
of  St.  Bartholomew,  which  dvkens  a  oentoiy 
of  France,  or  that  of  Gleocoe,  which  has  printed 
an  ineffaceable  stain  upon  one  of  the  grealeat 
reigns  of  English  history.     All  this  is  directly 
traced  to  Andrew  Johnson.     The  words  o£ 
bitterness  uttered  at  another  time  are  justified, 
while  Fire,  Faaiine,and  Slaughter  shriek  forth-— 

"He  l«t  m*  loos*,  and  dried  Hallool 
lo  him  atooB  tlia  praise  U  duo." 
ACCCMUi.ATioii  or  iifPBACHABLX  orrxmxs. 
This  ia  nothing  but  tbe  outline,  derived  firoaa 
historic  sources  wkieh  the  SeiuUe  «m  Hi*  i 


Digitized  by 


Google 


THE  CONGRESSIONAL  GLOBE. 


467 


9ton  M  bound  to  rtooanite.  Other  acta  Ml 
within  the  pictore.  The  officer*'  he  had  ap> 
pointed  in  defiance  of  law  were  paid  also  in 
tlie  same  defiance.  Millions  of  pr(q>erty  were 
tamed  over  without  consideration  to  railroad 
companiea,  whose  special  recoremendation  was 
their  participation  in  the  rebellion.  The 
Freedman's  Bureau,  that  sacred  charity  of  the 
Republic,  was  despoiled  of  its  possessions  for 
the  sake  of  rebels,  to  whom  their  fbrteited 
estates  were  ^ven  back  after  thej  had  been 
Tested  by  law  m  the  United  States.  The  pro- 
ceeds of  captured  and  abandoned  property, 
lodged  under  the  law  in  the  national  Treasury, 
were  ravished  from  their  place  of  deposit  and 
sacrificed.  Rebels  were  allowed  to  fill  the  ante- 
chambers of  the  Ezeoutire  Mansion  and  to 
enter  into  his  coansels.  The  pardoning  power 
was  prostitated,  and  pardons  were  issued  in  lots 
to  suit  rebels,  thus  grossly  abasing  that  trust 
whose  discreet  exercise  is  so  essential  to  the 
administration  of  justice.  The  powers  of  the 
Senate  over  appointments  were  trifled  with  and 
disregarded,  by  reappointing  persons  who  had 
been  already  rcgeoted,  and  by  refusing  to  oom- 
monicate  the  names  of  others  appointed  by 
him  daring  the  recess.  The  veto  power,  con- 
ferred by  the  ConstitutioD  as  a  remedy  for  ill- 
considered  legislation,  was  turned  by  him  into 
a  weapon  of  ofiense  against  Congress  and  into 
an  instrament  to  beat  down  the  jast  opposition 
which  his  nsnrpation  had  aroused.  The  power 
of  removal,  which  patriot  Presidents  had  ex- 
ercised so  sparingly,  was  seised  as  en  engine 
of  tyranny  and  openly  employed  to  maintain 
his  wicked  purposes  by  the  sacrifice  of  good 
citizens,  who  would  not  consent  to  be  his  tools. 
Incompetent  and  dishonest  creatures,  whose 
only  recommendation  was  that  they  echoed  his 
voice,  were  appointed  to  office,  especially  in 
the  collection  of  the  Internal  Revenue,  through 
whom  a  new  organization,  known  as  the 
"Whisky  Ring,"  has  been  able  to  prevail  over 
the  Government,  and  to  rob  the  Treasury  of 
millions,  at  the  cost  of  tax- paying  citizens, 
whose  burdens  are  thus  increased.  -  Laws  en- 
acted by  Congress  for  the  benefit  of  the  colored 
race,  including  that  great  statute  for  the  estab- 
lishment of  the  Freedman's  Bureau,  and  that 
other  great  statute  for  the  establishment  of 
civil  rights,  were  first  attacked  by  his  veto, 
and  when  finally  passed  by  the  requisite  ma- 
jority over  his  veto  were  treated  by  him  as 
little  better  than  dead  letters,  while  he  boldly 
attempted  to  prevent  the  adoption  of  a  oonsti- 
tntional  amendment  by  which  the  right  of  citi- 
zens and  the  national  debt  were  placed  under 
the  guarantee  of  irrepealable  law.  Duriae 
these  successive  assumptions,  usorpations,  and 
tyrlinnies,  utterly  without  precedent  in  our  his- 
tory, this  deeply  guilty  man  ventured  upon 
public  speeches,  each  an  offense  to  good  mor- 
als, where,  lost  to  all  shame,  ha  appealed  in 
coarse  words  to  the  coarse  passions  of  the 
coarsest  people — scattering  firebrands  of  sedi- 
tion— inflaming  anew  the  rebel  spirit — iasulting 
good  citizens,  and,  with  regard  to  office-hold- 
ers, announcing  in  his  own  cnaracteristic  phrase 
that  he  wonid  "kick  them  out" — the  wb<rfe 
■accession  of  speeches  being  from  their  brutal- 
ities and  indecencies  in  the  nature  of  a  "  crim- 
inal exposure  of  his  person,"  indictable  at 
common  law,  for  which  no  judgment  can  be  too 
severe  j  but  even  this  revolting  transgression  is 
aggravated  when  it  is  considered  that  through 
these  utterances  the  cause  of  justice  was  im- 
periled and  the  accursed  demon  of  civil  feud 
was  lashed  again  into  vengeful  fury.  All  these 
things  from  beginning  to  end  are  plain  facts, 
already  recorded  in  history  and  known  to  all. 
And  it  is  forther  recorded  in  history,  and 
known  to  all,  that,  through  these  enorouties, 
any  one  of  which  is  enoogh  for  condemtption, 
while  all  together  present  an  aggregation  of 
crime,  untold  calamitieshavebesn  bronghtnpon 
our  country ;  disturbing  business  and  finance ; 
diminishing  the  national  revenues ;  postponing 
specie  payments ;  dishonoring  the  declaration 
of  Independence  in  its  grandest  truths;  arrest- 
ing the  restoration  of  the  rebel  States ;  reviving 
the  dying  rebellion ;  and  instead  of  that  peace 


and  reconciliation  so  much  longed  for,  sowing 
strife  and  wrong,  whose  natural  fmit  is  vio- 
lence and  blood. 

OriN  DZFIAirOB  OF  COXGBCSS. 

For  all  of  these  or  any  one  of  them  Andrew 
Johnson  should  have  been  impeached  and  ex- 
pelled from  office.  The  case  required  a  state- 
ment only ;  not  aa  argument.  Unhappily  this 
was  not  done.  As  a  petty  substitute  for  the  j  udg- 
ment  which  should  have  been  pronounced  and 
as  a  bridle  on  presidential  tyranny  in  "  kicking 
out  of  office,"  Congress  enacted  a  law  known 
as  the  Tenure-of-Ol£ce  Act,  passed  March  2, 
1867,  over  his  veto  by  the  vote  of  two  thirds  of 
both  Houses.  And,  in  order  to  prepare  the 
way  for  impeachment,  by  removing  certain  BCru- 

Sles  of  technicality,  its  violation  was  expressly 
eclared  to  be  a  high  misdemeanor.  The  Pres- 
ident began  at  once  to  chafe  under  its  restraint. 
Recognizing  the  act  and  following  its  terms 
he  first  suspended  Mr.  Stanton  from  office, 
and  then,  on  his  restoration  by  the  Senate, 
made  an  attempt  to  win  General  Grant  into  a 
surrender  of  the  Department,  so  as  to  oust  Mr. 
Stanton  and  to  render  the  restoration  by  the 
Senate  ineffectual.  Meanwhile  Sheridan  in 
Louisiana,  Pope  in  Alabama,  and  Sickles  in 
South  Carolina,  who,  as  military  commanders, 
were  carrying  into  the  pacification  of  these 
States  all  the  energies  which  had  been  so  bril- 
liantly displayed  in  the  war,  were  pursued  by 
the  same  vmdicti ve  spirit.  They  were  removed 
by  the  President,  and  rebellion  throughout  that 
whole  region  clapped  its  hands.  This  was  done 
in  the  exercise  of  his  powers  as  Commander- 
in-Chief,  At  last,  in  his  nnappeased  rage,  he 
openly  violated  the  Civil-Tenure  Act,  so  as  to 
bring  himself  under^ts  judgment,  by  the  defiant 
attempt  to  remove  Mr.  Stanton  from  the  War 
Department  without  the  consent  of  the  Senate 
ana  the  appointment  of  Lorenzo  Thomas,  Ad- 
jutant General  of  the  United  States,  as  Secre- 
tary of  War  ad  interim. 

IHPCACBIICIIT  AT  LAS*. 

The  Grand  Inquest  of  the  nation,  which 
had  slept  on  so  many  enormities,  was  awakened 
by  this  open  defiance.  The  gauntlet  was  flung 
into  its  very  Chamber,  and  there  it  lay  on  the 
floor.  The  President,  who  had  already  claimed 
everything  for  the  Executive  with  impunity, 
now  rushed  into  conflict  with  Congress  on  the 
very  ground  selected  in  advance  by  the  latter. 
The  field  was  narrow,  but  snfficient.  There 
was  but  one  thing  for  the  House  of  Represent- 
atives to  do.  Andrew  Johnson  must  be  im- 
peached, or  the  Tenure-of-Office  Act  would 
become  a  dead  letter^  while  his  tyranny  would 
receive  a  letter  of  license,  and  impeachment 
M  a  remedy  for  wrong-doing  would  be  blotted 
from  the  Constitution. 

Accordingly  it  was  resolved  that  the  offender, 
whose  crimes  had  so  long  escaped  judgment, 
should  be  inspeaohed.  Once  entered  upon  this 
work,  the  House  of  Representatives,  after 
setting  forth  the  removal  of  Mr.  Stanton  and 
the  appointment  of  General  Thomas  in  viola- 
tion of  the  law  and  Constitution,  proceeded 
further  to  charge  him  in  different  forms  with 
conspiracy  wrongfolly  to  get  possession  of  the 
War  Department;  also  with  an  attempt  to  cor- 
ropt  General  Qmoiy  and  induce  him  to  violate 
an  act  of  Congress;  also  with  scandalous 
speeches,  such  as  no  President  could  be  justi- 
fied in  making;  concluding  with  a  general 
article  setting  forth  attempts  on  his  part  to 
prevent  the  execution  of  certain  acts  of  Con- 
gress. 

Saeh  is  a  simple  narrative,  which  brings  us 
to  the  Articles  of  Impeachment.  Kothing  that 
I  have  said  thns  far  is  superfluous ;  for  it  shows 
the  origin  of  this  proceeding,  and  illustratee 
its  moving  cause.  The  articles  themselves 
are  narrow  if  not  technical.  But  they  are  filled 
and  broadened  by  the  transgressions  of  the 
past,  all  of  which  enter  into  the  present 
offenses.  The  whole  is  an  unbroken  series 
with  a  common  life.  As  well  separate  the 
Siamese  twins  as  separate  the  offenses  now 
charged  from  that  soccession  of  antecedent 
orimea  with  which  they  are  linked,  any  one  of 


which  is  enoagh  for  judgment. ,  The  present 
spring  from  the  past  and  can  be  truly  seen 
only  in  its  light,  which  in  this  case  is  nothing 
less  than  "  darkness  visible." 

AanOLES  or  mPKACHHIST. 

In  entering  upon  the  discussion  of  the  arti- 
cles of  impeachment,  I  confess  my  regret  that 
so  great  a  cause,  on  which  so  much  depends, 
should  b^  presented  on  such  narrow  ground, 
although  I  cnnnot  doubt  that  the  whole  past 
must  be  taken  into  consideration  in  determin- 
ing the  character  of  the  acts  alleged.  If  there 
has  been  a  violation  of  the  Constitution  and 
laws,  the  apologists  of  the  President  theh  in- 
sist that  all  was  done  with  good  intentions.  In 
reply  to  this  it  is  enough  if  we  point  to  the 
past,  which  thus  becomes  a  part  of  the  case. 
But  of  this  hereafter.  It  is  unnecessary  for  me 
to  take  lime  in  setting  forth  the  articles.  The 
abstract  already  presented  is  enoagh.  They 
will  naturally  come  under  review  before  the 
close  of  the  inquiry. 

Of  the  transactions  embraced  by  the  articles, 
the  removal  of  Mr.  Stauton  has  unquestionably 
attracted  the  most  attention,  although  I  cannot 
doubt  that  the  scandalous  harangues  are  as 
justly  worthy  of  condemnation.  But  the  former 
has  been  made  the  pivot  of  this  impeachment. 
So  much  so  that  the  whole  case  Iseems  to  re- 
volve on  this  transaction.  Therefore,  I  shall 
not  err,  if,  following  the  articles,  I  put  this 
foremost  in  the  present  inquiry. 

This  transactiou  may  be  brought  to  the  touch- 
stone of  the  Constitution,  and  also  of  the  ten- 
ure-of-office  act.  But  since  the  allegation  of 
a  violation  of  this  act  has  been  so  conspicuous, 
and  this  act  may  be  regarded  as  a  congressional 
interpretation  of  the  power  of  removals  nnder 
the  Constitution,  I  begin  with  the  considera- 
tion of  the  questions  arising  under  it. 

TENDBB-OF-OVFICE  ACT. 

The  general  object  of  the  tenure- of-officeaet 
was  to  protect  civil  officers  from  removal  with- 
out the  advice  and  consent  of  the  Senate ;  and 
it  was  made  in  express  terms  applicable  to 
"  every  person  holdine  any  civil  omce  to  which, 
he  has  been  appointed  by  and  with  the  advice 
and  consent  of  the  Senate."  To  this  provision, 
so  broad  in  its  character,  wag  appended  a  pro- 
viso as  follows : 

"Provided,  That  the  Seeretarisa  of  State,  of  die 
TreMory,  of  War,  of  the  Nury,  and  of  the  Interior, 
the  Postmaster  General,  and  the  Attorney  General 
shall  hold  their  offieesrespeetivelyforand  dnriiHttbe 
term  of  the  Prendent  by  whom  they  may  have  been 
appointed  and  for  one  month  thereafter,  subject  to 
removal  by  and  with  the  advice  and  eonsent  of  the 
Senate." 

As  this  eeneral  protection  from  removal  with- 
out the  advice  and  consent  of  the  Senate  might 
be  productive  of  embarrassment  during  there- 
cess  of  the  Senate  it  was  further  provided,  in  a 
second  section,  that  during  such  recess  any 
person  may  be  suspended  from  office  by  the 
President  on  reasons  assigned,  which  it  is  made 
his  duty  to  report  to  the  Senate  within  twenty 
days  auer  the  next  meeting  of  the  Senate,  and 
if  the  Senate  concurs,  then  the  President  may 
remove  the  officer  and  appoint  a  successor; 
but  if  the  Senate  does  not  concur  then  the 
suspended  officer  shall  forthwith  resume  his 
functions. 

On  this  sfatate  two  questions  arise,  fir^  as 
to  its  constitutionality,  and  tecondly,  as  to  its 
application  to  Mr.  Stanton,  so  as  to  protest 
him  from  removal  without  the  advice  and  con- 
sent of  the  Senate.  It  is  impossible  not  to 
confess  in  advance  that  both  hare  been  already 
practically  settled.  The  statute  was  passed 
over  the  veto  of  the  President  by  a  vote  of  two 
thirds,  who  thus  solemnly  united  in  declaring 
its  constttntionality.  Then  came  the  suspen- 
sion of  Mr.  Stanton,  and  his  restoration  to  office 
by  a  triumphant  vote  of  the  Senate,  being  bo 
less  thaa  thirty  five  to  six,  thus  establiahing 
not  only  the  constitutionality  of  the  statute,  bnt 
also  its  protecting  application  to  Mr.  Stanton. 
And  then  came  the  reeolction  of  the  Senate, 
adopted  after  protracted  debate  on  the  21st 
February,  by  a  vote  of  twenty-seven  to  six,  de- 
claring, that  under  the  Constitution  and  laws 
of  the  United  States  the  Pr98^e^( h«s  pq power 


digitized  by 


Google 


im 


SU1»J:»LKMKNT  TO 


to  remove  the  SecreUry  of  War  aa4  to  desig- 
iMte  any  other  officer  to  perform  the  duties  of 
that  oQice  eui  iiUerim;  thus,  for  tke  third  time 
alCrmiag  the  coDstitatiouolity  of  the  statute, 
Bud  for  the  second  time,  its  protecting  appli- 
cation to  Mr.  Stanton.  There  is  no  instance 
in  our  history  where  there  has  been'  such  a 
succession  of  votes,  with  such  large  majorities, 
declaring  the  conclusions  of  the  Senate  and 
fixing  them  beyond  recall.  "Thrioe  is  he 
armed  who  hath  his  quarrel" just;"  but  the 
tenuro-ofoffice  act  is  armed  thrice  by  the  votes 
of  the  Senate.  The  apologists  of  the  President 
seem  to  sav  of  these  solemn  votes,  "Thrice 
the  brinded  cat  hath  mewed ;"  but  such  a  three- 
fold record  of  the  Senate  cannot  be  treated 
with  levity. 

The  question  of  the  constitutionality  of  this 
statute  complicates  itself  with  the  power  of 
removal  under  the  Conrtitution;  but  1  shall 
not  consider  the  latter  question  at  this  sta^e. 
It  will  naturally  present  itself  when  we  con- 
sider the  power  of  removal  nnder  the  Consti- 
tution which  has  been  claimed  by  the  Presi- 
dent. For  the  present  I  assume  the  constitu- 
tionality of  the  statute. 

ITS  APPLICATION  TO  ME.  STANT0:>. 

I  come  at  once  to  the  question  of  the  appli- 
cation of  the  statute  to  Mr.  Stantou,  so  as  to 
protect  him  against  removal  without  the  con- 
sent of  the  Senate.  And  here  I  doubt  if  any 
question  would  have  arisen  but  for  the  hasty 
words  of  the  Senator  from  Ohio,  [Mr.  Suek- 
HAN,]  80  often  quoted  in  this  proceeding. 

Unquestionably  the  Senator  from  Ohio,  when 
the  report  of  the  conference  committee  of  the 
two  Houses  was  under  discussion,  stated  that 
the  statute  did  not  protect  Mr.  Stantou  in  his 
.  office ;  but  this  was  the  individual  opinion  of 
this  Senator,  and  nothing  more.  On  lieariog  it 
I  cried  from  my  seat, ' '  The  Senator  must  speak 
for  himself; "  for  I  held  the  opposite  opinion. 
It  was  clear  to  my  mind  that  tae  statute  was 
intended  to  protect  Mr.  Stanton,  and  that  it 
did  protect  him.  The  Senator  from  Oregon, 
[Mr.  Williams,]  who  was  the  chairman  of  the 
conference  committee  and  conducted  its  delib- 
erations, informs  us  that  there  was  no  sugges- 
tion in  the  committee  that  the  statute  didnot 
protect  all  of  the  President'e  Cabinet,  includ- 
ing, of  course,  Mr.  Stanton.  The  debates  in  the 
House  of  liepresentatives  are  the  same  way. 
Without  undertaking  to  hold  the  scales  in  which 
to  weigh  any  such  conflicting  opinions,  I  rest 
on  the  received  rule  of  law  that  tney  cannot  be 
taken  into  account  in  determiniog  the  meaning 
of  the  statute.  And  here  I  quote  the  judgment 
of  tiie  Supreme  Court  of  the  United  i^tes, 
proooonced  by  Chief  Justice  Taney: 

"In  ezponndiiig  this  law.the  Judgment  of  (A«  coarl 
canntU  ih  anif  degree  be  iiijUteneed  by  the  conMrvotion 
piaced  uDon  it  by  iniiividual  tnenJterg  of  Conor 999  in  the 
debate  tekieh  took  place  on  tit  pnnaffe^  nor  by  the  mo- 
Hiet  or  reaaons  assigned  by  tbem  tor  lapporting  or 
opposing  ameodmeDts  tbal  were  offered:  Itae  law 
iuut  puiued  ia  tbo  will  of  the  majority  of  both  Iloiues 
and  the  only  mode  in  whieli  that  will  is  spoken  is  in 
the  aet  itself;  and  wo  must  gather  their  intention 
from  the  Uuigaoge  thero  used,  oompariug  it,  when 
any  ambiguity  exists,  with  the  lavrs  upon  tjie  same 
.subject,  and  tookinq,  ifneeenary.ln  the  public  hielorj/ 
V  tk*  limee  in  vhiekit  tta*  paeted,~Alilrklge  vs.  Wil- 
litDiu,  i  Uoward'n  JUpa.,  24. 

It  is  obvious  to  all  acquainted  with  a  legis- 
lative body  that  the  rule  thus  aathoritatively 
declared  is  the  only  one  that  could  be  safely 
•jtpliod.  The  Seaate  in  construing  the  present 
•tatute  must  ibUow  this  rule.  Therefore,  J 
eepair  to  tko  statute,  stopping  for  a  motDeat 
to  glance  at  the  public  history  of  the  times,  in 
order  to  understand  its  object, 

Already  we  have  seen  how  the  President,  in 
carrying  forward  his  asarpation  in  the  interest 
of  the  UebellioD,  badtrifled  with  the  Senate  in 
regard  to  appointments,  and  abased  (he-tra- 
ditionaLpower  of  removal,  openly  tiueatening 
good  ciliaens  in  o£ce  that  he  would  "kick 
them  oat,"  and  filling  all  vacancies,  from  high 
to  low,  with  creatures  whose  first  promise  was 
to  sustain  his  barbarons  policy.  1  do  not  stop 
to  portray  the  extent  ot  this  ontraee,  consti- 
toting  an  impeachable  otTense  according  to  the 
declared  opinion  of  Mr.  Mediae  u,  one  of  the  , 
strongest  advocates  of  the  pteAieiitiiii  power  i 


of  renoval.  CongrMS,  instead  of  adopting  the 
remedy  suggested  by  thisfatherof  the  Constitu- 
tion and  expelling  the  President  by  process  of 
impeachment,  attempted  to  wrest  from  him  the 
power  he  was  abusing.  For  this  purpose  the 
Tennre-of-  Office  Act  was  passed.  It  was  deemed 
advisable  to  include  the  Cabinet  officers  witnin 
its  protection ;  but,  considering  the  intimate 
relations  between  them  and  the  President,  a 
proviso  was  appended  securing  to  the  latter 
the  right  of  choosing  them  in  the  first  instance. 
Its  obiject  was,  where  the  President  finds  him- 
self, on  accession  to  office,  confronted  by  a 
hostile  Senate  to  secure  to  him  this  right  of 
choice,  without  obliging  him  to  keep  the  Cabi- 
net of  his  predecessor;  and  accordingly  it  says 
to  him.  "  Choose  your  own  Cabinet,  but  expect 
to  abide  by  your  choice,  unless  yon  can  obtain 
the  consent  of  the  Senate  to  a  change." 

Any  other  conclusion  is  flat  absurdity.  It 
begins  by  misconstruing  the  operative  words 
of  the  proviso,  that  the  Cabinet  officers  "shall 
hold  their  offices  respectively  for  and  daring 
the  term  of  the  President  by  whom  they  are 
appointed."  On  its  face  there  is  no  ambiguity 
here.  It  is  only  by  going  outside  that  any  can 
be_  found,  and  this  disappears  on  a  brief  in- 
quiry. At  the  date  of  the  statute  Andrew 
Johnson  had  been  in  office  two  years.  Some 
of  his  Cabinet  were  originally  appointed  by 
President  Lincoln  :  others  had  been  formally 
appointed  by  himself.  But  allwere  there  eqitally 
by  his  approval  attd  txmsent.  One  may  do  an 
act  himself,  or  make  it  hia  own  b^  ratifying  it 
when  done  by  another.  In  lawit  is  equally  his 
act.  Andrew  Johnson  did  not  originally  ap- 
point Mr.  Stanton,  Mr.  Seward,  or  Mr.  Welles, 
but  he  adopted  their  appointments,  80  that  at 
the  passage  of  the  statute  they  stood  on  the 
same  footing  as  if  originally  appointed  by  him. 
Practically  and  in  the  sense  of  the  statute,  they 
were  appointed  by  him.  They  were  a  Cabinet 
of  his  own  choice,  just  as  much  as  the  Cabinet 
of  his  successor,  duly  appointed,  will  be  of 
his  own  choice.  If  the  statute  compels  the  lat- 
ter, as  it  clearly  does,  to  abide  by  his  choice,  it 
is  unreasonable  to  suppose  that  it  ia  not  equally 
obligatory  on  Andrew  Johnson.  Otherwise  we 
find  a  special  immunity  for  that  President  whose 
misconduct  rendered  it  necessary,  and  Con- 
gress is  exhibited  as  legislating  for  some  future 
unknown  President,  and  not  for  Andrew  John- 
son, already  too  well  known. 

Even  the  presidential  apologists  do  sot  ques- 
tion that  the  members  of  the  Cabinet  commis- 
sioned by  Andrew  Johnson  are  protected  by 
the  statnte.  How  grossly  unreasonable  to  sup- 
pose that  Congress  intended  to  make  such  a 
distinction  among  bis  Cabinet  as  to  ptoteot 
those  whose  support  of  his  uaurpatioa  had 
gained  them  seats  which  they  etgoyed,  while 
tt  exposed  to  his  caprice  a  great  citizen,  whose 
fiuthral  services  during  the  war  had  won  the 
gratitude  of  his  country,  whose  coutinuaooe  in 
office  was  regarded  as  an  assurance  of  Public 
Safety,  and  whose  attempted  removal  has  been 
felt  as  a  national  calamity.  Clearly,  then,  it 
was  the  intention  of  the  statnta  to  protect  the 
whole  Cabinet,  whether  originally  appointed  by 
Andrew  Johnson  or  originally  appointed  by  his 
predecessor  and  continued  by  hiin. 

I  have  no  hesitation  in  saying  that  no  otlier 
conclusioa  is  possible  without  doing  violeiMe 
to  the  statute.  I  cannot  forget  that,  while  we 
are  permitted  "to  open  the  law  on  doubts," 
we  are  solemnly  warned  "  not  to  open  doubts 
on  the  law."  It  is  Lord  Baoou  who  gives  as 
this  rule,  whose  obvious  meaning  is,  that  where 
doubts  do  not  exist  they  should  not  be  invented. 
It  is  only  by  this  forbidden  course  that  any 
qaestion  can  be  raised.  If  we  look  at  the  stat- 
ute ia  its  simplicity,  its  twofold  object  is  appar- 
ent; first,  to  prohibilremoviklg ;  and,  secondly, 
to  limit  ecfftain  terms  of  service.  I'kt  pr»- 
hibition  to  r»mi>te  plaitU}/  applies  to  all.  The 
limitation  of  service  appliei  only  to  »embtrs 
<tf  the  Cabinet.  I  agree  with  the  excellent  Sen- 
ator from  Iowa  [Mr.  Hahlan]  that  this  analysis 
removes  all  ambiguity.  The  pretension  that 
any  one  of  the  Cabinet  was  left  to  the  unoheoked 
power  of  the  President  is  irreconcilable  with 


tlM  oonclu4ia«  words  of  the  prowao,  whicli 
declares  that  iLey  shall "  be  sul^ect  to  removal 
by  and  with  the  advice  and  consent  of  the  Sen- 
ale ;"  thus  expressly  excluding  tlte  prerogative 
of  the  President. 

Let  us  posh  this  inquiry  still  further  by  look- 
ing mote  particulvly  at  thestatute,  reduced  to 
a  skeleton,  so  that  we  may  see  its  bones,  it  is 
as  follows : 

(1.)  ED«ryperao»koidiaganiftimlo£^,  by 
and  with  the  advice  and  ooasant  of  the  Senate, 
shall  be  entitled  to  hold  suoh  office  untila  suc- 
oessor  is  appointed. 

(2. )  If  members  of  the  Cabinet,  then  dtrixg 
the:  term  of  the  IW»i4«tit  by  wAow  tAi^/  moj/ 
kaee  bten  appvinted  and  one  month  thereafter, 
unless  sooner  removed  by  consent  of  the  Sen- 
ate. 

Mr.  Stanton  obTiooely  falls  wilhia  the  gen- 
eral class,  "  every  person  holding^  any  civil 
office;"  and  he  is  entitled  to  the  Toll  benefit 
of  the  provision  for  their  benefit- 
As  (M>TiQaaty  he  falls  within  the  sob-class, 
"  members  of  the  Cabinet." 

In  this  latter  class  his  righta  are  equally  clear. 
It  is  in  the  discussions  under  this  head  that  the 
ingenuity  of  lawyers  has  found  the  amplest 
play,  mainly  turning  upon  what  ia  soeant  by 
"  term  "  in  the  statute.  I  glance  for  a  moatent 
at  some  of  those  theor^. 

(L)  One  pretension  is  that  the  "term"  ex- 
mied  with  the  life  of  President  Lincoln,  so  that 
Mr.  Stanton  is  retroactively  legislated  out  of 
office  on  the  l&th  May,  X8IJ5.  AslhLsisapenal 
statute  this  construction  makes  it  expostfycto, 
and  therefore  unconstitationai.  It  aloo  makes 
Congress  enact  this  absuiSit^  that  Mr.  Stanton 
bad  for  two  years  been  holdmg  oSce  illegally, 
whereas  he  had  been  holding  under  the  dearest 
legal  title,  which  eould  no  more  be  altered  by 
legislsJioo  than  black  cooUl  be  made  white.  A 
oouslnictioa  which  makes  the  statute  at  once 
uoconstitational  and  absurd  must  be  rejected. 

(2.)  The  quibble  that  would  exclude  Mr. 
Stanton  from  the  protection  of  the  statute, 
because  he  was  appointed  during  the  first 
"term"  of  President  Lincoln,  and  the  statute 
does  not  speak  of  "terms,"  is  hardly  worthy 
of  notice.  It  leads  to  the  same  absurd  results 
as  follow  from  the  first  supposition,  enhanced 
by  increasing  the  retroactive  effect. 

(3.)  Assumiogthat  thestatutedoesnotterm- 
iaate  Mr.  Slaotcia's  right  a  month  after  Presi- 
dent Lincoln'.s  death,  iti^  insisted  that  it  must 
take  eSect  at  the  earliest  possible  moment,  and 
therefore  on  ita  passage.  From  this  it  Sallows 
that  Mr.  Stantou.  has  been  illegally  in  office 
since  the  2d  Mafcb,  1867,  and  that  both  he  and 
the  Presideikt  have  been  guilty  of  a  violation 
of  law,  the  former  in  execoising  the  duti^  of 
an  office  to  which  he  had  no  right,  and  the 
latter  for  appointing  lum,  or  continuiqg  him,  in 
office,  without  the  consent  of  the  Senate,  ia  vio- 
lation of  th«  Coastittttion  aitd  the  statute  in 
question.  Hese  is  aooUter  a^urdiv  to  be 
r^ectad. 

(4 )  Assuming,  as  it  is  easy  to  do,  that  it  is 
President  Lincoui's  "  term"  we  have  the  better 
theory,  that  it  did  not  expire  with  his  life,  but 
continues  until  the  4th  Msrx^,  1863,  iu  which 
event  Mr.  Stanton  is  clearly  entitled  to  hold 
until  a  mouth  thereafter.  This  coustruciiou  is 
entirely  reasonable  and  in  harmony  witb  the 
Constitution  and  legisktion  under  it._  I  con- 
fess that  it  is  one  to  which  I  have  often  inclined. 

This  brings  me  hack  to  the  construction  with 
which  I  began,  and  I  find  Andrew  Johosoa  is 
the  President  who  appointed  Mc  Stanton.  To 
make  this  sim^ile,  it  is  only  necessary  ta  read 
"chostta"  for  "appointed"  in  the  statute,  or, 
if  you  please,  consider  tbe  eo^tinnance  of  Ur. 
Stanton  in  office,  with  the  ooncutrence  of  the 
Praiieot,  as  a  practical  a|>poiataient  e<)uiva- 
lent  thttieto.  Clearly  lie  Stanton  was  in  office 
when  the  statute  passed  from  the  "choice''  of 
the  President.  Otherwise  he  owuld  have  been 
removed.  :Uis  couMouance  was  like  another 
ooramiBsiofu  This  carries  out  the  intentioa  of 
the  framers  of  the  statute,  violates  no  sound 
ounon  of  construction,  and  is  entirely  reason- 
able in  every  respect.     Or,  if  prefocrad,  we 
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may  consider  the  "term"  to  be  that  of  Presi- 
dent Lincoln,  and  then  Mr.  Stanton  would  be 
protected  in  office  nniil  one  month  after  the 
4th  Miircli  next.  Bnt  whether  the** term"  be 
of  Andrew  Johnson  or  of  President  Lineola, 
he  i.<<  eqnally  protected. 

Great  efforts  have  been  made  to  show,  that 
Mr.  Siaoton  does  not  come  within  the  special 
protection  of  the  proviso,  wtthoat  eonsiaering 
the  irresistible  conseqaeBce  that  he  is  then 
within  the  general  (trotectitm  of  the  statute, 
being  "a  person  holdingaciTtl  office."  Tarn 
him  oat  of  the  proviso  and  be  tWIs  into  the 
statute,  antese  70U  are  m&  ima^naure  ae  one 
of  the  apologists,  who  placed  hira  in  a  sort  of 
intermediate  limbo.  But  the  imagination  of 
this  conception  csiraot  make  as  insensible  to 
its  ineflUble  absurdity.  It  is  utterly  unreason- 
aMe,  and  every  constrDCtion  must  be  rejected 
which  cannot  stand  the  touch-stone  of  comraen 
sense. 

TBI  8t;SPEK*10R  OP   HK.   STAXTOW  BftCOOXTtKn  UfM 
19  PaOTBCTtO  IT  TBK  SIATDTS. 

Here  I  might  dose  this  part  of  the  case;  bat 
there  is  still  another  illustration.  In  snspewd- 
ing  Mr.  Stanton  from  office  as  loot  ago  aa 
Aogust  the  President  himself  recognized  that 
b«  was  protected  by  the  statate.  The  facts  are 
fkmiKar.  The  Preaident,  in  formal  wordsj  un- 
dertook to  say  that  the  suspension  was  by  virtue 
of  the  Constitution ;  but  this  was  a  dishonest 
pretext  in  harmony  with  so  much  in  his  career. 
Whatever  he  may  say,  his  acts  speak  louder 
tb«B  his  words.  In  sending  notice  of  the  sus- 
pension  to  the  Secretary  of  the  Treasury,  and 
ibea  again  in  sending  a  message  to  the  HenaCe 
assigning  his  reasons  for  the  suspeasioa,  both 
being,  according  to  the  retirements  of  the 
statate,  he  testified  that,  in  his  judgment  at  that 
time,  Mr.  Stanton  came  within  its  protection. 
If  not,  why  thus  elaborately  ooropiy  with  its 
requirements?  Why  the  notice  to  the  Secre- 
tary of  the  Treasury  ?  Why  the  reasons  to  the 
Senate  ?  All  this  was  novel  and  without  ex- 
ample. Why  write  to  General  Grant  of  "being 
sQSUmwd  "  by  the  Seaate  f  The  approval  or 
disapproval  of  the  Senate  eoutd  raoke  no  dif- 
ference in  the  exereise  of  the  power  which  be 
90W  sets  up.  The  amrovoi  could  not  eonfirm 
the  suspension  {  the  aieapproval  ooahl  net  re- 
store the  suspended  Seerelary  of  War.  In  Ane, 
why.  suspend  at  all  ?  Why  exercise  the  pow«r 
of  sospension  when  the  {'resident  sets  up  the 
BOWer  of  reiaoval  ?  If  Mr.  Stanton  war  nnfit 
for  office  and  a  thorn  in  bis  side,  why  not  re- 
laovvbim  at'once?  Why  resort  to  this  long 
and  natried  experiment  merely  to  remove  at 
last?  There  is  bat  one  answer.  Bayoad  all 
({Bestion  the  President  thought  Mr.  Stanton  pro- 
tected by  the  statate,  and  aongbt  to  remove  hint 
*eeordiog  to  its  provisioDS,  beginning,  there- 
fore, with  his  snspeaaion.  Fvihng  in  this,  be 
nadertook  to  remove  him  in  contravention  of 
the  statute,  relying  in  justiGcation  on  his  pre- 
tension to  judge  of  ha  eonstitotiotMtity  or  the 
ptnillunimity  of  Oongress  or  sesaething  else 
'^totumap"  which  aiioahi  reader  jusMcation 
•nneeeosary. 

Clearly  the  snspeiMion  was  made  under  the 
Mnvr«-of-office  act  and  can  be  justified  in  no 
other  way.  From  this  conclusion  th^  (bllow- 
ing-dilemma  resnlts :  If  Mr.  Stanton  was  within 
the  statttte,  by  what  right  was  he  removed?  If 
tM  was  not,  by  what  right  was  he  suspeitded? 
Tb«  President  may  choose  his  horn.  Efther 
will  be  sufficient  to  convict. 

1  should  not  proceed  further  wnderthts  head 
lint  for  the  new  devie«,  wMch  makes  its  ap- 
peoiltnce  under  the  auspices  of  the  Senator 
from  Maine,  FMr.  FneArDBH,]  who  tells  ns  that 
"'whether  Mr.  Stanton  came  under  the  first 
•e«don  of  the  statate  or  not,  the  President  had 
•'e(Mr  right  to  suspend  Kim  under  the  sedrfnd." 
Thus,  a  statute,  intended  as  a  bridle  on  the 
President,  gives  to  the  President  the  power  to 
«ti«{)«n(I  Mr.  Stanton,  bnt  fulls  tb  give  to  Mr. 
Suntoti  any  protection  against  the  President. 
This  statement  would  seem  to  be  enough.  The 
Ht^ntlon  of  the  Senator  is  not  less  ^llacious 
tlian  the  pretext  of  the  President.  It  is  a  device 
well  calculated  to  telp  the  President  and  to 
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hurt  Mr.  Stanton,  wfth  thoee  who  regard  devices 
more  than  the  reason  of  the  statute  and  its 
spirit. 

Study  the  statute  in  its  reason  and  its  spirit, 
atid  you  cannot  fail  to  see  that  the  second  sec- 
tion was  intended  merely  as  a  pendant  to  the 
fit«t  and  was  meant  to  apply  to  the  cases  in- 
dnded  in  the  first  and  none  other.  It  was  a 
sort  of  safety-valve,  or  contrivance  to  guard 
against  the  possibte  evils  from  bad  men  who 
oontd  not  be  removed  during  the  recess  of  tlie 
Senate.  There  was  no  reason  to  suspend -ti 
person  who  coald  be  removed.  It  is  absurd  to 
suppose  that  a  President  would  resort  to  a 
dila«ory  and  toondabout  suspension  #ben  the 
short  cot  of  removal  was  open  to'bim.  Con- 
struing the  statute  by  this  plain  reason  its 
secona  section  must  have  precisely  ilie  same 

3 here  of  operation  as  the  hnt.  By  the  letter 
r.  Stanton  inlls  wilhia  both ;  by  the  intention 
it  i«  lb«  saoie.  It  is  only  by  applying  to  the 
first  section  his  own  idea  of  the  intention  and 
by  ovailmg  himself  of  the  letter  of  the  second, 
that  the  Senator  is  able  to  limit  the  one  and  to 
enlarge  the  other,  so  as  to  exclude  Mr.  Stan- 
ton from  the  protection  of  the  statute,  and  to 
include  him  in  the  part  allowing  sospensions. 
Applying  either  letter  or  spirit  consistently,  Vlte 
case  IS  plain. 

1  turn  for  the  present  firom  the  teuure-of- 
o&ce  act,  insisting  that  Mr.  Stanton  is  within 
its  protection,  and  being  so,  that  his  removri 
was,  under  the  circumstances,  a  high  misde- 
meainor,  aggravated  by  its  defiant  purpose  and 
the  long  series  of  transgressions  which  pre- 
ceded it,  all  showing  a  criminal  intent.  Thi 
apoiogiee  of  the  President  will  be  oottsidered 
hereafter. 

Vat  SCBSTITtJTIOy  OF  TBOJIAS  AB  ITTSBnC. 

The  case  of  .Mr.  Stanton  has  two  branches: 
first,  his  removal,  and,  secondly,  the  substitu- 
tion of  General  Thomas  as  Secretary  of  War 
ad  interim.  As  the  first  was  contrary  to  pos- 
itive statute,  so  also  was  the  latter  \vithaut 
support  III  the  acts  of  Congress.  For  the  pres- 
ent I  content  myself  with  this  latter  proposi- 
tion, withont  opening  the  question  of  tne  pow- 
ers of  the  President  under  the  Constitution. 

The  offender  rests  his  case  on  the  act. of 
Congfress  of  February  18,  ITOSj'ft  Stattttes-at- 
Large,  415,)  which  authorizes  the  President, 
"in  case  of  vacancy  in  the  office  of  Secretary 
of  War,  whereby  lie  cannot  perform  the  duties 
of  said  office."  to  appoint  "any  person"  until 
a  snccessor  be  appointed  or  sucn  vacancy  be 
filled ;  and  the  supply  of  the  vacancy  is  lim- 
ited to  six  months.  Under  this  early  statute 
the  President  defends  himself  by  insisting  that 
there  was  a  "vacancy,"  when,  in  fact,  there 
was  none.  All  this  is  in  that  unfailing  spirit 
of  prerogative  which  is  his  guide.  Here  is  an 
assumption  of  power.  In  point  of  fact,  Mr. 
Stanton  was  at  his  office  ouietly  discharging 
Its  duties,  when  the  Presioent  assumed  that 
there  was  a  *•  vacancy"  and  forthwith  sent  the 
valiant  Adiutant  General  to  enter  upon  pos- 
session. 1  he  assamption  and  the  commission 
were  on  a  par.  There  is  nothing  in  any  law 
of  the  land  to  sanction  either.  Each  testifies 
against  the  oftnder. 

The  hardihood  of  this  proceeding  becomes 
more  apparent,  when  it  is  understood,  that  this 
very  stanite  of  1795,  on  which  the  offender 
relies,  Was  repealed  by  the  statute  of  February 
20,  1893,  passed  in  our  own  day  and  freshly 
remembered  by  many  of  us.  The  latter  stat- 
ute by  necissary  implication  obliterated  the 
former.  Such  is  the  obvious  intention,  and  I 
do  not  hesitate  to  say,  that  any  other  constmc- 
tion  leads  into  those  absurdities  which  consti- 
tute tlm  staple  of  the  presidential  apologists. 
The  object  of  Congress  was  to  provide  a  substi- 
tute for  previous  statutes,  restricting  at  qoce 
the  number  of  vacancies  which  might  be  filled 
and  the  persons  who  might  fill  them.  And  this 
#08  done. 

As  by  the  Constitution,  alt  a|>p(Hntmetits  must 
receive  the  consent  of  the  Senate,  therefore 
any  legislation*  in  derogation  thereof  mast  be 
construed  strictly;  but  the  President  insists 
that  it  shall  be  extended  even  in  face  of  the 


constitutional  requirement.  To  such  preten- 
sions is  he  driven.  The  exception  recognized 
by  the  Constitution  is  only  where  a  vacancy 
occurs  during  the  recess  of  the  Senate,  when 
the  President  is  authorized  to  appoint  until  he 
can  obtain  the  consent  of  the  Senate  and  00 
longer.  It  is  obvious,  however,  that  cases  may 
arise  where  a  sudden  accident  vacates  the  office 
or  where  the- inoambeut  is  temporarily  disa> 
bled.  Here  was  the  occasion  for  an  (Kifn^erfm 
appointment,  and  the  repealing  statute  embody- 
ing tlie  whole  law  of  the  subject,  was  intended 
to  provide  fbr  such  cases;  securing  to  the 
President  time  to  select  a  successor,  and  ailso 
power  to  provide  for  a  temporary  disability. 
Such  isthe  underlying  principle  of  this  statute, 
which  it  is  for  us  to  apply  on  the  present  oc- 
casion. The  expiration  of  a  commission,  which 
ordinary  care  can  foresee,  is  not  one  of  these 
sadden  emergencies  for  which  provision  must 
be  made;  and,  assuming  that  vacancies  by 
removal  were  contemplated,  which  must  be  de- 
nied, it  is  plain  that  tne  delay  required  for  the 
examination  of  the  case  would  give  time  to 
select  a  successor,  while  a  removal  without 
Cause  would  never  be  made  until  a  successor 
was  ready. 

Ijook  now  at  the  actual  facts  and  you  will 
see  how  little  they  come  within  the  reason  of  on 
ad  interim  appointment.  Evidently  the  Pres- 
ident had  resolved  to  remove  Mr.  Stanton  last 
summer.  Months  passed,  and  he  did  noteott> 
summate  his  purpose  till  February.  All  the 
iaterveaing  time  was  his  to  select  a  successor, 
being  a  period  longer  than  the  longest  fixed  fbr^ 
the  duration-  of  an  ad  inlerim  appointment 
by  the  very  statutes  under  which  he  profbssed 
to  oet.  In  conversation  with  General  Sher- 
man, a  month  before  the  removal,  he  showed 
that  he  was  then  looking  fbr  a  successor 
ad  Merim.  Why  not  a  permanent  successor? 
It  took  him  only  a  day  to  find  Mr.  Ewinf. 
If,  as  there  is  reason  (o  suppose,  Mr.  Ewtng 
was  already  selected,  when  General  Thomas 
was  pushed  forward,  tcAy  appoitU  6ener<d 
Thoma»  at  allt  Why  not,  in  the  usual  way, 
send  in  Mr.  Swing's  name  as  the  successor? 
For  the  excelieiit  reason,  that  the  offender 
knew  the  Senate  would  not  confirm  him,  and 
that,  therefore,  Mr.  Stanton  would  remain  in 
office ;  whereas  through  an  ad  interim  appoint- 
ment he  might  obtain  possession  of  the  War 
Department,  which  was  bis  end  and  aim.  The 
ad  interim  appointment  of  General  Thomas 
was,  therefore,  an  attempt  to  obtain  posses- 
won  of  an  office  withont  the  consent  of  tti% 
Senate,  precisely  because  the  offender  knew 
that  he  emdd  not  obtain  that  consent.  And  all 
this  was  under  the  pretext  of  an  act  of  Con- 
gress, which,  alike  in  letter  and  spirit,  was 
inapplicable  to  the  case. 

'I  bus  does  it  appear,  that,  while  Mr.  Stan- 
ton was  reraoved  in  violation  of  the  teoure-of- 
office  act,  General  Thomas  was  appointed  Sec- 
retary of  War  ad  interim  in  equal  derogation 
of  the  acts  of  Congress  regulating  ffce  subject. 

BIMOVAL  AND  SDBSTITCTIOK  AD  INTEBIX  A  VIOLATIOB 
or  THE  COXSTITUTIOS. 

It  remarnt  to  consider  if  the  removal  and 
substitution  were  not  each  in  violation  of  the 
Constitution.  The  case  is  new,  for  never  until 
now  could  it  arise.  Assuming  that  the  tenure- 
0f-olBce  act  does  not  protect  Mr.  Stanton,  who 
is  thus  left  hung  up  in  the  limbo  between  the 
body  of  the  act  and  the  proviso,  then  the  Pres- 
ident is  remitted  to  his  prerogative  under  the 
Constitution,  and  he  must  be  judged  accord-  . 
ingly,  independent  of  statute.  Finding  the 
power  of  removal  there,  he  may  be  justified; 
but  not  finding  it  there,  he  mnst  bear  the  con- 
sequences. And  here  the  tenure-of-qffiee  act 
/NmMk«««  Uetnff  and  practiealeonstructton  of 
Me  C«krtittttionjTom  which  there  it  no  appeoL 

From  the  Constitution  it  appears  that  the 
power  of  appointment  is  vested  in  the  Presi- 
dent and  Senate  conjointly,  and  that  nothing 
is  said  of  the  power  of  removal,  except  in  cose 
of  impeachment,  when  it  ia  made  by  the  Senate. 
Therefore  the  power  of  removal  is  not  ex- 
press, but  imphed  only,  and  mast  exist  if  at 
all,  as  a  necessary  consequence  of  the  power 
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to  appoint.  In  whom  must  it  exist?  It  is  a 
£uiiilMr  rule,  that  the  power  which  makes  can' 
unmake.  Unless  this  rule  be  rejected,  the  power 
of  removal  must  exist  in  the  President  and 
Senate  ooojointl^ ;  nor  is  there  anything  un- 
reasonable in  this  conclusion.  Removal  can 
always  be  effected  during  the  session  of  the 
dilate  by  the  nomination  and  confirmation  of 
a  successor,  while  provision  can  be  made  for 
the  recess  by  an  act  of  Congress.  This  con- 
..lasion  would  be  irresistible,  were  the  Senate 
always  in  session,  but  since  it  is  not,  and  since 
cases  may  arise  during  the  recess,  requiring 
the  immediate  exercise  of  this  power  of  re- 
moval, it  has  been  argued  that  at  least  during 
the  recess  it  must  be  in  the  President  alone. 
From  this  position  there  has  been  a  jump  to 
the  next,  and  it  has  been  insisted  that  sinoe, 
for  the  sake  of  public  convenience,  the  power 
of  removal  exists  in  the  President,  be  is  at 
liberty  to  exercise  it,  either  during  the  recess 
or  the  session  itself.  •  Here  is  an  obvious  ex- 
tension of  the  conclusion  which  the  premises 
do  not  warrant  The  reason  failing,  the  con- 
clusion must  fail.  CeiatutteraiioneeesaateUttm 
ipia  lex.  Especially  must  this  be  the  caae 
under  the  Constitution.  A  pow4r  founded  on 
implied- necessity  must  fail  when  that  necessity 
does  not  exist.  The  implication  cannot  be 
carried  beyond  the  reason.  Therefore,  the 
power  of  removal  durine  the  recess,  doubtfhl 
at  best  unless  sanctioned  by  act  of  Congress, 
cannot  be  extended  to  justify  the  exercise  of 
that  power  while  the  Senate  isin  session,  ready 
^  to  act  ooivjoinlly  with  the  President. 

Against  this  natural  conclusion  we  have  the 
assumption  that  a  contrary  construction  of  the 
Coastitatioa  was  established  afWr  debate  in 
1789.  Without  considering  minutely  what  was 
really  determined  on  that  ocoaeioa,  I  content 
myself  by  asking,  if  at  beet  it  was  anything  but 
a  congressional  construction  of  the  Constitu- 
tion, and  as  such  subject  to  be  set  aside  by 
another  voice  from  the  same  quarter.  It  was, 
moreover,  acongressional  constructionadopted 
doringtbe  administration  of  Washington,  whose 
personal  character  must  have  influenced  opin- 
ion largely ;  and  it  prevailed  in  the  House  of 
BepresentativM  only  after  earnest  debate,  by  a 
bare  m^'ority,  and  in  the  Senate  only  bv  the 
eaatiogvoteofthe  Vice  President,  John  Aoaras, 
who  from  position,  as  well  as  principle,  was  not 
inclined  to  shear  the  President  of  any  prerog- 
ttUve.  Once  adopted,  and  no  strong  necessity 
for  a  change  occurring,  it  was  allowed  to  go  un- 
altered, butDOt unquestioned.  Jnristslike Kent 
and  Story,  statesmen  like  Webster,  Clay,  Cal- 
hoan,  and  Benton,  recorded  tbemsdvea  ad- 
versely, and  it  was  once  reversed  by  the  vote  of 
the  Senate.  Finally,  t-his  congressional  con- 
struction, born  of  a  casting  vote,  and  questioned 
ever  siace,  has  been  overruled  by  another  con- 
gressional construction,  which  has  been  twice 
adopted  in  both  Houses,  first  by  large  ns^jori: 
ties  on  the  original  passage  of  the  tenore-of- 
office  act,  and,  then,  by  a  vote  of  two  thirds  on 
the  final  passage  of  the  same  act  over  the  veto 
of  the  President :  and  then  again  adopted  by 
a  vote  of  more  toan  two  thirds  of  the  Senate, 
when  the  latter  condemned  the  removal  of  Mr. 
Stanton  ;  and  all  this  in  the  light  of  experi- 
ence, after  ample  debate  and  with  all  the  con- 
sequences before  them.  Such  a  con^ssional 
construction  must  have  a  controlling  influence, 
and  the  fact  that  it  reversed  the  practice  of 
eighty  years  and  overcame  the  disposition  to 
stand  on  the  ancient  ways,  would  seem  to  in- 
crease rather  than  diminish  its  wejfht. 

Now,  mark  the  consequences,  ^iglnall^,  in 
1789,  there  was  a  Congressional  construction, 
wliicii,  in  effect,  made  the  Constitution  read : 
"Tha  President  <AiiU  hav*  tke  power  of  removs]." 
For  the  next  eighty  years  all  remotais  were 
made  under  this  oonstmction.  The  Tenm-e- 
of  office  act  was  a  new  Congressional  con- 
struction, overruling  the  first  and  entitled  to 
eqoal  if  not  superior  weight.  By  virtue  of  tbb 
Congressional  construction,  the  Constitution 
now  reads: 

"Tba  PmldMil  ilmU  not  hntt  the  power  of  ro- 
moval." 


It  follows,  then,  that  in  rcAnovinft  Mr.  Stanton 
the  President  violated  the  Constitution  c.3  now 
construed. 

The  dilemma  is  this:  If  the  President  can 
remove  Mr.  Stanton  duritij;  the  aeasion  of  the 
Senate,  without  any  power  by  statute,  it  is  only 
by  virtue  of  a  prerogative  vested  in  him  by  the 
Constitution,  which  must  necessarily  override 
the  Teniire-of-office  act,  as  an  onconstitn- 
tional  eS(»t  to  abridge  it.  If,  on  the  other 
hand,  thiB  act  is  constitutional,  the  preroga- 
tive of  removal  is  not  in  the  Preaid^t,  and  be 
violated  the  Constitution  when  he  asauued  to 
exercise  it. 

The  Tennre-of-office  act  cannot  be  treated 
otherwise  than  constitutional.  Certainly  not 
in  the  Senate,  where  some  among  the  apolo- 
gists of  the  President  voted  for  it.  Therefore 
the  prerogative  of  removal  is  not  in  the  Pres- 
ident. The  loag  practice,  which  grew  op  under 
a  mere  reading  of  the  Constitution,  has  been 
declared  erroneous.  To  this  extent  the  Con- 
stitution has  bees  amended,  and  it  is  as  absurd 
to  plead  the  praelice  under  the  first  reading  in 
oroer  to  justify  an  offense  under  the  second, 
as  to  plead  the  existence  of  slavery  before  the 
constitutional  amendment  in  order  to  justify 
this  monstrosity  now. 

Thus  must  we  conclude  that  the  offender 
has  not  only  violated  the  Tenure-ofioffice  act, 
but  also  the  Constitation ;  that,  even  assuming 
that  Mr.  Stanton  is  not  protected  by  the  stat- 
ute, the  case  is  not  ended ;  that  this  statute,  if 
coustmed  so  as  to  exclnde  him,  cannot  be 
rejected  as  aCongressiooal  construction  of  the 
Conatitntion ;  and  that,  under  this  Congres- 
sional construction,  which  in  value  is  second 
only  to  a  constitutional  amendment,  the  prerog- 
ative of  removal  without  the  consent  of  the 
Senate  does  not  belong  to  the  President  Of 
course  the  power  of  suspension  under  the  Con- 
stitation,which  is  only  an  incident  of  the  larger 
pretension,  must  fall  also.  Therefore,  in  the 
defiant  removal  of  Mr.  ^tanton,  and  al80_  in 
the  pretended  suspension  under  the  Constitu- 
tion with  which  the  transaction  began,  the 
President  violated  the  Constitation,  and  was 
guilty  of  an  impeachable  offense. 

And  so,  also,  we  must  conclude  that,  in  the 
sobstitulion  of  Lorenzo  Thomas  as  Secretary  of 
War  ad  interim,  the  offender  violated  not  only 
the  acts  of  Congress  for  the  supply  of  vacan- 
cies, but  also  the  Constitution.  ELnowing  that 
he  could  not  obtain  possession  of  the  office 
with  the  consent  of  the  Senate,  he  sought  to 
accomplish  this  purpose  without  that  consent 
Thus,  under  color  of  a  statute,  he  practically 
set  the  Constitution  at  defiance.  Mark  here 
his  inconsistency.  He  violates  the  Tenure-of- 
office  act,  alleging  that  it  is  against  the  Con- 
stitution, whose  cnampion  he  professes  to  be, 
and  then  takes  advantage  of  the  acta  of  Con- 
gress for  the  supply  of  vacancies  to  set  aside 
the  Constitution  in  one  of  its  most  important 
requirements;  for  all  which  he  is  justly  charged 
with  an  impeachable  offense. 

All  this  seems  clear.  Any  other  conclusion 
gives  to  the  President  the  power  under  the  Con- 
stitution to  vacate  all  national  officesand  leaves 
the  Republic  the  wretched  victim  of  tyranny, 
with  a  ruler  who  is  not  even  a  constitutional 
monarch,  but  a  king  above  all  laws.  It  was 
solemnly  alleged  in  the  articles  a^ast  Charles 
I  of  England,  that  "being  admitted  kin([«f 
England,  and  therein  trusted  wiUi  a  limitod 
power  to  govern  by  and  according  to  the  taw$ 
(if  the  laaa  and  kot  omEawuB,"  be  nevertbe- 
leae  undertook  "to  rule  according  to  hii  teiU 
and  to  overthrow  the  rights  aud  liberties  of 
the  people."  These  very  words  micbt  be 
adopted  now  to  declare  the  crime  of  Andrew 
Johnson. 

TBI  AFOMOIBS. 

Here  I  might  close;  but  the  offender  has 
found  apologists,  who  plead  his  cause  at  the 
bar  and  in  the  Senate.  The  apologies  are  a 
straogecompound,  enlarging  rather  than  dimin- 
ishing the  offenses  proved.  There  is,  first,  the 
Apology  of  Good  Intentions;  next,  the  Apology 
of  making  a  case  for  the  Supreme  Court^being 
the  Moot  Court  Apology;  and,  tben.Uie  Apol- 


ogy, that  the  President  may  sit  in  judgment  on 
the  laws,  and  determine  whether  they  shall  be 
executed,  which  I  call  the  Apology  of  Prenq^a- 
tive.  Following  theee  is  a  swarm  of  techoioJ- 
it;es,  devices,  and  qnibbles,  ntterly  unworthy 
of  the  Senate  and  to  be  reprobated  by  all  ulio 
krve  jostice. 

TBK  APOLOOT  OV  OOOD  laTIXTIOia. 

I  begin  with  the  Apology  of  0«od  Inientiona. 
In  the  light  of  all  that  has  occurred,  with  the 
volume  of  history  open  before  ns,  with  the 
records  of  the  Senate  in  our  hwids,  and  with 
the  evidence  at  the  bar  not  ntterly  forgotten, 
it  is  ioconoeivable  that  such  an  Apology  can  be 
put  forward.  While  making  it  tne  apologists 
should  be  veiled,  so  that  the  derisive  smile  on 
their  faces  may  not  be  observed  bv  the  Senate 
to  whose  simplieity  it  is  addressed.  It  is  hard 
to  tieat  this  Apology;  bnt  it  belongs  to  the 
ease,  and,  therefore,  I  deal  with  it 

Of  course  a  mere  technical  violation  of  law, 
with  no  evil  consequenoea  and  without  any 
claim  of  title,  is  followed  1^  nominal  damages 
only.  If  a  person  steps  on  a  field  of  grass  be- 
longing  to  another,  without  permission,  he  is 
a  trespasser,  and  the  law  fnrnishee  a  fiimihar 
proceeding  aninst  him ;  but  if  he  has  done 
thisaccidentaTly,  and  without  any  real  damage, 
it  would  be  hard  to  pursue  him,  unless  the  as- 
sertion of  the  title  were  thonght  important 
Bat  if  this  trespasser  is  an  old  offender,  who 
from  the  beginning  has  broken  fsncee,  mined 
trees,  and  trampled  down  the  garden,  and  who 
new  defiantly  comes  .upon  the  field  of  grass, 
iasistiBg  upon  absolute  ownership,  then  it  is 
vntB  to  set  up  the  Apology  that  very  little  dam- 
age is  done.  Tite  antecedent  transgressions, 
ending  in  a  claim  of  title,  enter  into  the  pres- 
ent trespass  and  make  it  a  question  wlie^r 
the  rightful  owner  or  the  trespasser  shall  bold 
possession.  Here  the  rightful  owneristbo  peo- 
ple of  the  United  States,  and  the  treqiasser  is 
Andrew  Johnson.  Therefore  in  the  name  of 
the  people  is  be  impeached. 

This  simple  iihistration  opens  the  whole  caae. 
The  mere  technical  vioiatioa  of  a  statste  or 
of  the  Constitution,  wilbeut  antecedeots  SMid 
without  consequents,  would  not  justify  an  im- 
peachment All  of  V8  caa  reeall  snch  even  in 
the  admiaislrstioB  of  Abraham  Lineola,  and  I 
oannet  doabt,  that,  siace  this  proceeding  be- 
gan, the  Chief  Justioe  violated  tine  Cooatiuition 
when  he  undertook  to  give  a  casting  vote,  not 
being  a  meraber  of  toe  Senate.  But  these 
were  acotdenta,  besides  beinginnocaons.  From 
a  violataoa  of  the  Coaetitatioo  or  of  a  statote, 
the  law  ordiaarilv  infers  evil  intent,  and  wbera 
sock  a  case  is  sabnitted  to  jadgment,  it  throws 
upon  the  violater  the  burden  of  excuipaUoa. 
He  most  show  that  hit  ooiMbict  was  innoeent; 
in  other  words,  that  it  was  without  evil,  talent 
•r  dsim  of  tUle.  In  the  present  cans*  we 
have  a  denial  of  evil  intent,  with  a  elasaa  of 
title. 

The  qoestion  of  intent  thus  raised  by  this 
offender  caaaot  be  ooasidersd  aarrowly.  This 
is  a  ttial  of  iiapeaebasea^  and  not  a  crimiaal 
case  in  a  connty  court  It  is  a  procaediag  fiir 
expulsion  front  offios  oa  aseooat  of  political  of- 
fi9nsee,aadnotasuitatlaw.  When  the  offaaJar 
sets  up  Good  Intentions,  he  diatlenges  {nqaisi- 
tion,  aeoording  to  the  ktiude  of  saeb  a  pt*- 
ceeding.  The  wboU  past  is  narolled  by  hiai- 
self  aiul  he  cannot  prevent  the  Senate  from 
seeing  it  By  a  comnaadiag  rale  of  evideooe 
it  is  all  before  us  without  any  farther  Broo£ 
Too  oannet  shat  it  oat)  yo«  cannot  rafaae  to 
look  at  it  And  yet  we  hwre  been  senoaaljr 
told  that  we  aiust  sbnt  out  from  swht  eveiy- 
thing  bnt  the  tecknieal  tre^>ass.  It  osriy  !•• 
mains  that,  imilatinc  the  ostrich,  w«  ' 
thrust  our  heads  in  tne  saad  aad,  not 
danger,  foolisUy  iaMMtine  it  does  not 
This  may  do  at  Nisi  Peas ;  it  will  not  do  ia 
the  Senate. 

To  such  extant  has  this  ostrich  iwstiwuiw 
been  carried,  that  we  have  beoa  soiemahr  ad- 
monished at  the  bar,  and  the  paradox  baa  Kiwid 
voice  in  the  Senate,  that  we  oust  jn^e  tWaala 
of  Andrew  Johnson, "aaifcommittsol^Oetnm 
W"i»i"«*"»  "  Hereisthoparadoxiattslenjife 


Washingtoo.' 


L^ILjIll^eU   uy 


d^' 


THE  CONGRESSIONAL  GLOBE. 


471 


and  breadth.  I  deny  it.  I  loout  it.  Oo  the 
contrary,  I  say,  that  we  must  jndge  all  these  acts 
aaif  committed  by  Andrew  Johnson,  and  no- 
body else.  In  other  words,  we  must  see  thinrs 
aa  they  are.  As  well  insist  that  an  act  of  gaut 
•boulu  be  jud^d  as  the  mistAk*  of  innocence. 
As  well  argue  that  the  stab  of  the  assaamn 
ahoald  be  judged  as  the  cot  of  the  surgeon. 

To  the  Apology  of  Good  Intentions,  I  op- 
pose  ail  that  long  unbroken  aeriee  of  transgres- 
sions, each  with  a  voice  to  drown  erery  pre- 
text of  innocence.  I  wonld  not  repeat  what  I 
hare  already  said,  bat  in  the  presanoe  of  this 
apology  it  is  my  duty  to  remind  the  Senate 
how  the  eaieer  of  this  offmder  is  componnded 
of  falsehood  and  nsnrpation ;  how,  begianiBg 
with  promtaes  to  make  treason  odioas,  he  soon 
iaataUed  it  ia  aothority;  how,  from  dedaied 
sympathy  with  Unionists,  white  and  black,  he 
changed  to  be  thur  persccntor ;  how  in  him 
are  continued  the  worst  elements  of  slavery,  an 
insensibility  to  right  and  a  passion  for  power; 
how  in  this  spirit  he  usurped  great  preroga- 
tives whioh  did  not  belong  to  him ;  how  in  the 
maintenance  of  this  usurpation  he  stock  at 
nothing;  how  he  violated  ww ;  how  he  abused 
the  parooning  power ;  bow  he  prostituted  the 
Appointiag  power ;  how  he  wielded  the  power 
oi  removal  to  maintain  his  tyrsnny)  how  he 
■Mcrifieed  the  Freedmen's  Bureau  and  lifted  up 
tlM  Whisky  Bing ;  how  he  patronized  massacre 
And  bloodshed,  and  gave  a  license  to  the  Ka- 
Klux-Kkin ;  how,  in  madness,  he  entered  into 
conflict  with  Congress,  contesting  its  rightfhl 
power  over  the  reconstmotion  of  the  rebel 
States,  and,  when  Congress  would  not  snocomb 
to  bis  osurpatioa,  how  he  thwarted  and  vili- 
fied it,  ezpectormtiog  fool-mouthed  ntteranoes, 
which  are  a  diagfsee  to  ha  man  natoie ;  hew  he 
•o  far  triunphed  in  his  wickedness  that  in  niae 
States  BO  Union  man  is  safe  and  bo  murderer 
of  a  Union  man  can  be  punished ;  aad,  lastly, 
for  time  fails,  thoagh  not  die  ieiig  list  of  ttaas- 
gressioDs,  how  he  conspirtd  agaiast  die  patriot 
Uecr^tar^  of  War,  becaose  he  fonad  in  that 
•damaatme  eba*aeter  an  obatada  to  his  revo- 
lutionary career.  And  now,  in  the  faee  of  this 
terrible  and  iadisputable  record,  entaring  into 
sod  filling  tUs  ianpeaehment,  I  bear  a  voice 
aaytni*  that  we  aiaat  jndg^  the  aets  in  qoeation 
"aa  if  eoauaittad  by  George  Washington." 
The  statement  of  this  pretension  is  enough. 
I  haad  it  over  to  the  contempt  it  deserves. 

»H«  MOOT-OOtJBT  AMLOOT.         • 

Kindred  to  the  Apology  of  Ch>od  Intentions, 
or,  perhaps,  a  rib  out  of  its  side,  is  the  Moot- 
CToart  Apology,  which  pretends  that  the  Pres- 
ident, in  removing  Mr.  Stanton,  only  wished 
to  make  a  caee  tor  the  Snpreme  Court,  and 
tbiM  submit  to  this  tribunal  the  constitution- 
ftKty  of  the  Tennre-of-offiee  act. 

By  this  pretension  the-  Supreme  Coart  is 
converted  into  a  moot-court  to  sit  in  judgment 
on  acts  of  Congress,  and  the  President  becomes 
what,  in  the  time  of  Charles  II,  Roger  North 
■aid  good  lawyers  must  be,  a  "put  case."  Even 
aasuming  against  the  itidence  that  such  Was  bis 
purpose,  it  is  hard  to  treat  it  without  repro- 
Dation.  The  Snpreme  Court  is  not  the  arbi- 
ter of  acts  of  Congress.  If  this  pretension 
•▼er  fonnd  favor,  it  was  from  the  partisans  of 
Slsnrery  and  State  Rights,  who,  assured  of  the 
sympathy  of  the  court,  sought  in  this  way  to 
■MMire  an  unjust  briamph.  The  power  claimed  is 
tribnaiti^  in  character,  being  nothing  lees  than 
»  Veto.  Its  nearest  parallel  in  history  is  in 
th«  ancient  Jnstitia  ot  Arra|on,  which  could 
■et  aside  laws  as  nnconsthntional.  Oar  Con- 
stttntion  leave*  no  doubt  as  to  the  pmper  fene- 
tMMis  of  the  Sapreme  Cenrt.  It  may  near  and 
AaCermiae  "all  eaeea  in  law  and  eonilyarisine 
oB^er  the  Ceaatitotion,  the  laws  of  theUnttea 
Starles,  and  the  treaties  made  under  theirau thor- 
ite;" bat  this  is  ail.  Its  bnainees  i<  to  de- 
CKle  "cases;"  not  to  sit  in  judgment  en  acts 
«f  Congress  and  issue  its  tribnnitial  Veto.  If 
•  "case"  -arises  where  a  statute  is  said  to 
etaah  with  the  Constitution,  it  mast  be  decided 
aa  aay  other  case  of  eonilict  of  laws.  But 
B<rthi^  witfain  the  just  powerii  of  the  eoart 


can  touch  an  act  oT  Congress  except  incident- 
idly,  and,  then  its  judgment  is  binding  only  on 
the  parties.  The  incidental  reason  assigned, 
as,  for  instance,  that  a  statute  is  unconstitu- 
tional, does  not  bind  anybody,  not  even  the 
parties  or  the  court  itself.  Of  course,  it  can- 
not bind  Conwess. 

On  the  evidence  it  is  clear  enough  that  the 
President  had  no  honest  parpose  to  make  a 
case  for  the  Supreme  Court.  He  may  have 
talked  about  it,  but  he  was  never  in  earnest. 
When  asked  by  General  Sherman  "  Wh^  the 
lawyers  could  not  make  a  ease  ?"  he  said  in  re- 
ply that  "it  was  found  impo88il>le,  or  that  a 
case  could  not  be  made  up.  And  so  at  each 
stage  we  find  him  practically  discarding  the 
idecL  He  issues  the  order  of  removal.  Mr. 
Stauton  disobeys.  Here  was  exactly  his  op- 
portunity. Instead  of  making  the  case  by  oom- 
menciag  the  proper  process,  he  tells  General 
Thomas  to  "  go  on  and  take  possession  of  the 
office ;"  and  then,  pnttingan  end  to  this  whole 
pretension  of  a  case  for  the  court,  he  proceeds 
to  treat  the  latter  in  every  respect,  whether  of 
law  or  &et,  as  Secretary,  welcomes  him  to  his 
Cabinet,  invites  him  to  present  the  bosiness  of 
his  Department,  and,  so  farfram  taking  advan- 
tage of  the  opportunity  he  had  professed  to 
deure,  denies  its  existence.  How  could  he 
inquire  by  whatanthority  Mr.  Stanton  assumed 
to  hold  the  office  of  Secretary  of  War,  when  he 
denied,  in  fact,  that  he  was  holding  it? 

Look  a  little  further  and  yon  cannot  fail  to 
see  the  reason  of  this  indinereBce.  The  old 
writ  of  9110  ^oarranto  was  the  only  process  by 
which  a  case  could  be  mads ;  and  this  could 
be  issned  only  at  the  suit  of  the  Attorney  Gen- 
eral. Had  the  President  made  an  order  of 
removal,  the  Secretary  would  have  been  com- 
pelled to  held  only  by  virtue  of  the  law  and  the 
Constitution.  In  answer  to  the  writ  he  wo'ald 
have  pleaded  this  protection,  and  the  court  must 
have  decided  the  validity  of  the  plea.  Mean- 
while he  would  have  remained  in  office.  Had 
he  left,  the  prooesa  wonld  have  fiiiled,  and 
there  was  no  other  process  by  which  he  could 
nise  the  qoeation.  The  decision  of  the  Sn- 
preme Court  in  Wallaee  vs.  Anderson  wonld 
prevent  a  resort  to  a  qiio  iMrranis  on  his  part, 
while  the  earlier  case  of  Moerbury  vs.  Madison 
wonld  shut  him  out  from  a  mandamus.  The 
apoiogiats  have  not  suggested  any  other  remedy. 
It  is  clear,  therefore,  tliat  Mr.  Stanton's  pos- 
session of  the  office  was  a  sine  qua  non  to  a 
caae  in  the  Supreme  Coart ;  and  dat  this  conid 
be  oaiy  by  quo  warranto.  The  local  attoraey 
OHpl^ed  by  the  President  testifies  that  a  judg- 
ment in  such  a  case  could  not  be  reachwl 
within  a  year.  This  was  enough  to.  make  it 
impcaoticable ;  for,  if  commenced,  it  would 
leave  the  hated  Secretary  at  his  post  for  the 
remainder  of  the  presidential  term.  During 
the  pendency  of  the  proceeding  Mr.  Stanton 
would  oontiaoe  the  legitimate  possessor  of  the 
office.  Therefore  the  commencement  of  a 
case  wonld  defeat  the  presidential  passion  fbr 
his  instant  removal.  True  to  his  passion  he 
removed  the  Secretary,  well  knowing  that  in 
this  way  he  jMrevented  a  case  for  the  coart. 

Against  this  conclneion,  where  all  the  testi- 
mony is  harmeoized,  we  have  certain  fraitless 
eonvetaatioDS  with  his  Cabinet,  and  an  attempt 
to  raise  die  question  on  a  habeas  corpus  after  the 
arrest  of  General  Thomas.  The  conversations, 
whose  ezolasion  has  given  a  haodie  to  the  amrf- 
ogists  which  they  do  not  fail  to  ase,  only  show 
tbatthe  Prerident  had  made  this  question  a  sub- 
jeet  of  talk,  and  that,  in  the  end,  it  was  appa- 
rent that  he  eeuld  not  make  a  ease  for  the 
ooort  so  aa  to  remove  Mr.  Stanton  dnring  his 
term,  and  as  this  was  his  darling  object  the 
whole  idea  was  abandoned.  The  arrest  of 
General  Thomas  seemed  for  a  moment  to  ihr- 
niah  aoodnr  chance ;  but  it  is  enough  to  say 
of  the  ftitiie  attempt  at  that  time,  that  it  was 
aot  anly  after  the  removal  of  Mr.  Stanton  bat 
after  the  fanpeaohment  had  been  voted  by  the 
Heaae. 

Had  the  President  been  in  earnest,  it  was 
very  easy  for  him  to  make  a  case  by  proceed- 


ing against  a  simple  postmaster ;  but  this  did 
not  suit  him.  He  was  in  earnest  only  to  re- 
move Mr.  Stanton. 

Nothing  is  clearer  than  that  this  Moot-Court 
Apology  is  a_  wretched  pretension  and  afler- 
thought.  It  is  the  subterfuge  of  a  criminal  to 
cover  up  his  crime — as  if  a  surgeon  had  com- 
mitted murder  and  tlien  set  up  the  apology  that 
it  was  an  experiment  in  science. 

TBI  APOLOGT  OT  PBKBOOITIVE. 

Then  comes  tho  Apology  of  Prerogative, 
being  nothing  less  than  the  intolerable  preten- 
sion, that  the  President  can  sit  in  judgment  on 
acts  of  Congress,  and,  in  hia  discretion,  refuse 
to  execute  them.  This  Apology  is  in  the 
nature  of  a  claim  of  right.  Let  this  be  estab- 
lished, and,  instead  of  a  government  of  laws, 
which  is  the  glory  of  a  Republic,  we  have  only 
the  government  of  a  single  man.  Here  is  the 
One- Man  Power  with  a  vengeance. 

Of  course,  if  the  President  can  sit  in  judg- 
ment on  the  Tenure-of-office  act,  and  set  it 
aside  as  unconstilutional,  there  is  no  act  of 
Congress  wLich  he  may  not  treat  in  the  same 
way.  He  may  set  aside  the  whole  succession 
of  statutes  for  the  government  of  the  Army ; 
and  his  interview  with  General  Emory  attests 
his  willingness  to  venture  in  that  direction. 
In  that  spirit  of  oppression  which  seems  to 
govern  him,  he  may  set  aside  the  great  statute 
for  the  establishment  of  Civil  Rights  without 
distinction  of  color.  But  why  confine  m^rself 
to  instances?  The  whole  statute-book  will  be 
subject  to  hisprerogative.  Vain  is  the  require- 
ment of  the  Constitution  that  "  the  President 
shall  take  care  that  the  laws  be  faithfully  exe- 
cuted." Vain  is  that  other  requirement,  that 
a  bill,  approved  by  two  thirds  of  both  Houses 
over  his  veto,  "shall  become  a  Uw."  His 
veto  is  perpetual ;  nor  is  it  limited  to  any 
special  enactment.  It  is  as  broad  as  the 
whole  recorded  legislation  of  the  Republic. 
There  is  nothing  wnich  it  cannot  hurry  into 
that  maelstrom  ingulfing  all. 

The  President  considers  the  statute  uncon- 
stitutional, say  the  apologists.  A  mistake,  in 
judgment  on  sach  a  question  is  not  an  im- 
peachable offense,  ada  the  apologists.  To 
which  I  reply,  that  it  is  not  for  a  mistake  in 
judgment  but  for  usurpation  in  undertaking  to 
exercise  bis  judgment  at  all  on  such  a  question 
that  he  is  impeached  :  in  other  words,  he  is 
impeached  for  undertaking  to  set  aside  a  stat- 
ute. Whether  the  statute  is  constitutional  or 
not  is  immaterial  in  this  view.  The  Pre^dent, 
after  the  statute  has  become  a  law,  is  not  the 
person  to  decide. 

Ingenuity  seeks  to  perplex  the  question  by 
putting  impossible  cases.  For  instance,  sup- 
pose Congress,  should  have  lost  its  wits,  so  far 
as  to  enact  that  the  President  should  not  be 
Commander-in-Chief  of  the  Army  and  Navy, 
or  that  he  shonld  not  have  the  power  to  grant 
pardons;  and  suppose  still  further,  thatOon- 
ness,  in  defiance  of  the  positive  text  of,  the 
Constitution,  should  undertake  to  create  "titles 
of  nobility,"  must  not  the  President  treat  such 
enactments  as  unconatitntional  ?  Of  course  be 
must ;  but  such  instances  do  not  help  the  pre- 
rogative now  claimed.  Every  such  enactment 
would  be  on  its  face  nueonitituiional.  It  would 
be  an  act  of  unreasming  madness,  which  the 
President,  as  well  as  the  courts,  must  disre- 
gard, as  if  it  were  plain  nonsense.  Its  uncon- 
stitutionality would  be  like  an  axiom,  not  to  be 
questioned.  No  argument  or  authority  would 
be  needed.  It  proves  itself.  Nor  would  the 
duty  of  disobedience  be  less  obligatory,  even  if 
the  enactment  had  been  sanctioned  by  the  Su- 
preme Court;  and  it  is  not  more  violent  for  me 
to  suppose  it  sanctioned  by  the  Supreme  Court 
than  for  the  apologists  to  suppose  it  sanctioned 
by  Congress.  The  enactment  would  be  a  self- 
evident  monstrosity,  and  therefore  must  be  dis- 
obeyed asjpuch  as  if  one  of  the  ten  command- 
ments were  reversed-so  that  it  should  read, 
"Thou  shalt  kill."  Such  extreme  cases  serve 
no  good  purpose.  The  Constitution  is  the 
supreme  law  of  the  land,  and  the  people  will 
not  allow  its  axiomatic  requirements  to  be  set 
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a«id«.    An  iUustrotion  outside  the  limits  of 
reason  is  of  uo  value. 

Ill  tiie  cases  supposed,  ibe  unconstitiiUon- 
alily  of  tbe  enactaieut  is  axiomatic,  excluding 
opinion  or  argument.  It  is  a  matter  of  fuet 
and  not  a  matter  of  opinion.  Wbeo  the  case  is 
one  on  which  there  arc  two  sides  or  two  differ- 
ent views,  it  is  tbeu  within  the  domaiu  of 
argument.  It  is  in  no  sense  axiomatic.  It  is 
no  longer  a  matter  of  fact  but  a  matter  of 
opinion.  When  submitted  to  the  Supreme 
Cfonrt  it  is  for  their  "Opinion."  Without 
occupying  time  with  refinements  on  this  head, 
1  content  myself  with  asserting  that  tbe  Judg- 
ment of  the  coarc  roust  be  a  matter  of  opmioa. 
One  of  the  apologists  has  asserted  that  such  a 
jadgment  is  a  matter  of  iact,  and,  generally, 
that  tbe  constitutionality  of  a  statute  is  a  matter 
offset.  I  assert  the  contrary.  When  a  bench 
of  judges  stands  five  to  four,  shall  we  say  that 
•  tbe  miijorhy  declare  a  fact  and  the  minority 
declare  an  opinion  ? 

Assnmin£,  then,  what  I  think  cannot  be  dc 
nied,  that  toe  constitutionality  of- 4  statute  is 
a  matter  of  opinion,  tbe  question  occurs,  what 
opinion  shall  be  regarded  for  the  time  as  de- 
cisive. Clearly  the  opinion  of  Congress  must 
coniTuI  all  executive  officers  from  tbe  lowest 
to  the  President.  According  to  a  venerable 
maxim  of  jurisprodence,  all  public  acts  are 
presumed  to  be  correct ;  omnia  ritepresumun- 
iur.  A  statute  must  be  presumed  constitu- 
tional, unless  on  its  face  tbe  contrary ;  and  no 
decision  of  any  court  is  required  in  its  favor. 
It  is  the  law  ot  the  land,  and  must  be  obeyed 
as  such.  The  maxim  which  presumes  consti- 
tutionality is  just  as  binding  as  the  analogous 
maxim  of  the  on'minal  law,  which-  presumes 
innocence.  The  President  reversing  all  this 
has  presumed  the  statute  unconstitutional,  and 
acied  accordingly.  In  tbe  name  of  prerogative 
be  has  set  it  aside. 

The  apologists  have  been  driven  to  invoke 
the  authority  of  President  Jackson,  who  as- 
serted for  himself  the  power  to  judge  the  con- 
stiluiionality  of  an  act  of  Congress  which,  in 
the  course  of  legislation  required  hisapprovol, 
although  the  question  involved  had  beenal ready 
adjudged  by  the  Supreme  Court.  And  he  was 
clearly  right.  Tbe  court  itself  would  not  be 
bound  by  its  adjudication.  How  could  it  con- 
strain another  branch  of  the  Government? 
But  Andrew  Jackson  never  put  forth  the  pre- 
tension that  it  was  within  bts  prerogative  to 
nullify  a  statute,  which  had  been  passed  ov«r 
bis  veto  in  the  way  prescribed  by  the  Consti- 
tution. He  was  courageous,  but  there  was  no 
such  unconstitutional  audacity  in  his  life. 

The  apologists  have  also  summoned  to  their 
aid  those  great  instances,  where  conscieotiouq 
citizens  have  refused  obedience  to  unjust  laws. 
Such  was  the  case  of  Hampden,  who  set  an 
example  for  all  time  in  refusing  to  pay  ship 
money.  Such  also  was  the  case  of  many  in 
our  own  country,  who  spurned  the  Fugitive 
Slave  Bill.  These  exalted  characters,  on  their 
conscience,  refused  to  obey  the  law  and  suffered 
accordingly.  The  early  Christians  were  re- 
quired by  intperial  mandate  to  strew  grain  on 
tne  altar  of  Jove.    Though  good  citizens,  they 

Preferred  to  be  martyrs.  Such  a  refusal  can 
e  no  apology  for  a  President,  who,  in  the 
name  of  prerogative  breaks  the  great  oath  which 
he  has  sworn  to  see  that  the  laws  are  faithfiilly 
executed.  Rather  do  these  instances,  in  theix 
moral  grandeur,  rebuke  the  offender. 

Here  I  turn  from  this  Apology  of  Preroga- 
tive, regretting  that  I  cannot  any  more  to  un- 
fold its  destructive  character.  If  anything 
could  aggravate  the  transgressions  of  Andrew 
Johnson,  stretching  in  long  line  from  the  be- 
ginning of  his  administration,  it  would  be  the 
claim  of  right  which  he  sets  up.  Under  such 
a  claim  the  slenderest  violation  of  law  becomes 
a  high  crime  and  misdemeanor,  to  be  pursued 
and  judged  by  an  indignant  people.  The 
supreinucy  of  the  laws  tnugt  bo  preserved  or 
tbe  liberties  of  all  trill  suffer. 

SWilKM  or  TECHXICALITISS  ASV  QCtBBLES. 

I  now  come  upon  that  swarm  of  technical- 


ides,  devices,  quirks  and  quibbles  which,  from 
tbe  beginning,  have  iiifes>tcd  tliis  great  pro- 
ceeding. It  IS  hard  to  speak  of  such  thiugs 
without  giving  utterance  to  a  coDteinpl  not 
entirely  parliamentary.  To  say  that  they  are 
petty  ana  miserablej  is  not  enough.  To  say 
that  they  are  utterly  unworthy  of  this  historic 
occasion,  is  to  treat  them  politely.  They  are 
nothing  but  parasitic  insects,  like  "vermin 
gendered  in  a  lion's  mane,"  and  they  are  so 
uimble  and  numerous,  that  to  deal  with  themi, 
as  they  ski^  about,  one  must' hare  the  patiepoe 
of  tbe  Italian  peasant,  who  catches  aud  kills, 
one  by  one,  the  diminutive  animals  that  infest 
his  person. 

I  can  give  specimens  only,  and  out  of  maav 
I  take  one  which  can  never  b«  forgorUen.  It 
is  the  Opinion  of  the  Senator  from  W«st  Vir- 
ginia, [Mr.  Van  Winki.!,]  which,  from  begin- 
ning to  end,  treats  this  impeachment  as  if  ijt 
were  a  proeecution  for  sheep-stealing  in  the 
Police  Court  of  Wheeling,  and  brings  to  the 
defense  all  the  unhesitating  resources  of  a 
well-trained  criminal  lawyer.  This  fitmoos 
Opinion,  which  ia  without  a  parallel  in  the 
aunals  of  jurisprudence,  must  always  be  ad- 
mired as  the  marvel  of  technicality  in  a  pro- 
ceeding where  techBieality  should  not  intrude. 
It  stands  by  itself,  aeiitaryin  its  .oi^iiMlit^. 
Others  hare  beeu  technical  also ;  but  the  Sen- 
ator from  West  Vti^gbtia  ia  nothing  eUa  Trav- 
eling from  law  point  to  law  point,  or  rather 
seeing  law  point  afW  law  point  skip  before 
him,  at  last  he  lights  upon  one  of  the  largest 
dimensions,  and  tltia  be  boldly  seizes  and  pre- 
sents to  the  Senate. 

According  to  bim  there  is  no  allegation  ia 
the  Articles,  that  the  order  for  the  removaLof 
Ur.  Stanton  was  actually  dellvwcd  to  him, 
and,  l^is  being  so,  the  Senator  declares  that 
"if  there  is  evidence  of  a  delivery  to  be  found 
in  the  proceedings  it  cannot  be  applied  to  this 
article  in  which  there  is  no  charge  or  aver- 
ment." And  t^is  is  gravely  ottered  on  this 
transeendent  oocaaioa,  when  an  indignant  peo> 
pie  has  risen  to  demand  jadguent  of  a  crim- 
inal ruler.  The  article  alleges  that  the  order 
vas  "unlawfully  iaaned,"  aiad  nobody  doubts 
that  its  delivery  was  proved  ;  but  this  is  not 
enough,  according  to  this  Senator.  .  I  chal- 
lenge history  for  another  instance  of  equal 
absurdity  in  leeal  pretension.  Tbe  case  whick 
approaches  it  t^e  closest  is  the  famous  paradox 
of  the  Crown  lawyer  in  the  British  Parliament, 
who,  in  reply  to  the  argument  of  our  fathers, 
that  they  could  not  be  taxed  «ttho«t  wtftf 
sentatjon,  bravely  inaistsd  that  th^  atere  r«^ 
resented,  and  suslaiMed  himaelf  by  saying  that, 
under  the  colonial  ekarters,  the  lands  were 
held  "ia  oomsMm  socage  as  of  the  borough 
of  Greenwich  in  Kent,  and,  aa-  Greenwich 
was  represented  in  Parliament,  therefore  the 
colonies  were  represented  there.  TIm  pre- 
tension  was  perteet  in  form,  bat  essentially 
absurd.  The  Senator  from  West  Virginia  has 
outdone  even  this  climax  of  techni«ality.  Other 
Itensratiotts,  as  tbey  read  this  great  trial,  with 
its  aecumulation  of  tranagressiona  ending  in 
the  removal  of  ilr.  Stanton,  will  note  with 
wonder  that  a  principal  reason  assigned  for 
tb«  verdict  of  Not  Gailtf  was  that  tkete  was  ao 
allegation  in  the  articlest  tJhat  lbs  order  for 
the  removal  was  aotualiy  received  by  Mr.  Slau 
ton,  although  there  was  a  distinct  sUegatioti. 
that  it  was  "luilawfally  issaad,"  and,  in  po^it 
of  fiM>t,  it  was  in  evidence  that  the  order  was 
received  by  him,  and  nohnoMn  beiag,  not  even 
the  technical  Senator,  imagined  that  it  was  not. 

There  is  aaother  invention,  which  has  in  its 
atoy port,  soase  of  the  ablest  of  th«  uoiti^ists, 
like  the  Senator  from  Iowa,  [Mr.  6«<Ma»0 
tbe  Senator  from  Maine,  [Mr,  FasflBM^^,] 
and  tlie  Senator  from  Ittinois,  [Mr.  Tbuhuwu- J 
It  is  said  that  "as  Mr.  Stanton  did  not  go  wit, 
tiheiefore  there  was  bo  reotoval ;' '  aod  tiiere- 
fore  Andrew  Johnson  is  not  guilty,  if  oa  an: 
oooasioB  like  the  preseettheasthoritvof'names 
could  cliange  the  unreal  into  the  real,  then  thia 
pretension  might  hove  weight.  But  it  is  im- 
possible that  auy thing  so  essentially  &ivoliNw 


should  be  recognised  in  this  proceeding.  Sncdi 
are  the  slufts  oif  a  cause  to  be  defended  only  by 
shiils.  Cinorly  the  o&nae  of  the  Presidaat 
was  iu  tbe  order  "  unlawfdlty  issued,"  and  this 
was  oompletM  the  moment  it  was  delivered. 
So  far  OS  depended  upon  him,  Mr.  Stanton  was 
removed.  This  was  the  way  iu  which  the  conn- 
try  saw  the  transaction ;  and  this  is  the  way  ia 
which  it  will  be  recorded  by  history. 

But  these  same  apologists,  wkh  oariona  in- 
ceusistency,  when  they  come  to  consider  tbe 
appotntoieat  of  General  Thomas,  insist  that 
there  was  a  vaoMwy  in  point  of  Ismt,  called  by 
the  Senator  firom  Maine  a  legal  vaottitqf,  u 
there  was  such  a  vacancy,  it  was  becait«e  there 
had  been  a  removal  ia  point  of  law.  There  is 
ao  escape  from  ikia  coasequeuoa.  If  there 
was  a  removai  in  point  of  Iimv,  and  there  was 
no  right  to  make  it,  tiM  President  tab  gwlty 
of  a  miaderaesoor  iu  point  of  law  and  mast 
take  the  consequeuces. 

It  would  beunprofitable  to  falloiwthese  inven- 
tions further.  From  these  know  ali.  In  the 
face  of  Presidential  pretentious,  ineonsistent 
with  eoBstttutiooal  liberty,  the  apologif>t«  have 
contributed  their  edorta  to  save  the  criminal  by 
subtleties,  whieh  can  secure  his  aoi|aittal  ia 
form  ouly,  as  by  a  Haw  in  an  iadictmsnt,  and 
they  have  done  this,  koowing  tjiat  he  will  be 
left  in  power  to  assert  hta  prerogative,  aad  that 
his  ao«|Kittal  will  be  a  rtev  littter  of  license. 
Nothing  which  the  skill  of  the  lawyer  ^ould 
supply  has -been  waotiog.  This  learned  pro- 
fession has  lent  to  the  orimiaal  all  the  arts  ia 
whieh  it  excels,  giving  all  to  Um  and  forget- 
ting tbe  Kepublio.  h>very  donbt,  evary  asnt- 
plet  every  leubnioality,  every  subtlety,  every 
quibble  luu  been  arrayed  on  his  side,  wbeo,  Iqr 
every  rule  of  reason  and  patriotism,  all  skenid 
have  been  arrayed.on  the  side  of  oar  coantry. 
The  Publio  StiXtty,  which  is  the  suprasae  law, 
is  uow  imperiled.  Are  we  not  told  by  Bbck- 
stone,  that  the  law  is  always  ready  to  eatehat 
any  Uwng  in  lavot  of  tihtrter  7  Bat  these  apolo* 
gists  "  ctAek  at  aoytUng ' '  to  save  a  asarper. 

Tketciek  of  the  apologists  htsbeea  this:  by 
the  striogsnt  applioation  of  tccimical  rales  to 
shut  outall  except  the  offanses  charged  in  Uke  tuc^ 
tides,  and  tkeo,  when  straaa  was  laid  npoutkcas 
offenses  to  orv  oat,  that  at  auist  tbey  wew  only 
technical,  and  too  tri^g  for  impeaduBQBt.  To 
satisfy  lawyers  the  House  weakly  dedieed  ta 
act  on  the  bloody  traosgreasionB  of  two  years; 
but  they  sought  to  provide  against  the  future. 
Like  the  Rowan  ambassadorst  tk4y  traced  a 
line  about  the  offender,  whieh  he  was  aot  to 
pass  except  at  his  peril.  This  was  the  liot%  of 
law.  At  last  he  passed'  this  Uae,  offwlgt  biow- 
ingly,  defiaiuly,  and  now,  that  he  ia  arraigned 
for  this  plain  offense,  we  ars  told  tlaat  it  is 
nothing,  only  a  little  technioality.  One  of  the 
couosel  at  the  bar,  Mr.  Groasbeok,  in  a  speech 
which  showed  how  mueh  feeling  and  taleat 
could  be  given  to  a  wrong  side,  exclaimed : 

"Itslmestshocfiu  ae  to  think  that  the  PreeMeat 
of  the  United Ckatee  i»  to  b«  drmod  oat  ot  afio**a 

these  miserublo  little  questions  wUether  he  coold 
make  an  ad  inltrim  appointment  for  a  single  day." 

Only  by  excluding  the  whole  context  and  all  its 
antecedents,  couQ  the  question  be  reduced  to 
this  trivial  form ;  aod  yet,  even  tJius  reduced, 
it  involved  nothiag  less  than  the  Sof  ramaoy 
of  the  Laws. 

I  know  aot  how  such  a^aestion  caa  beealUd 
"trifling."  Often  a  great  cause  is  iNNMODttii 
on  a  narrow  isaue.  Thus  it  was  wken  ISagHsk 
liberty  was  srgned  oa  the  claim  of  shi^  money, 
which  was  a  tax  of  a  few  shiiUsga  onij.  Ba- 
biod  this  question,  called  taifling  by  the  kingly 
ai)al«v|ifi(s  of  tJiat  dajr,  loftily  stood  tbe  ^ raat 
eause  •(  the  Peofia  acaiost  Prerogative,  baiog 
tko  same  whiek  is  now  pendinc  hatbro  tka  Saa- 
ate.  That  other  oa«s«)  on  wbieh  at  »  later 
day  buna  the  destinies  of  this  cootia«at..w«s 
prsseojiied  on  a  narrower  issue  BtiU.  There 
was  a  tax  of  threepence  a  poand  en  te««  wbiek 
our  iathees  refosed  to  pay.  Bat  behMkd  this 
question,  so  tricing  to  the  a^olttgisia  at  ^m*- 
rotative,  as  behind  that  of  skip-mooey.  Mood 
loUily  lh«  wme  great  oNisft     Xk*  -fisai  «aai 


Digitized  by 


Google 


THE  CONGRESSIONAL  GLOBE. 


475 


Cbarljs  I  bis  head.*  The  second  cost  George 
III  his  colonies.  If  such  a  question  can  be 
disparaged  as  of  small  moment,  then  have  the 
martyred  dead  in  all  times  sufl^red  in  vun ; 
then  was  llie  costly  blood  lavished  for  the  sup- 
pression of  our  £eb«llion  an  empty  sacrifice. 

Constantly  we  are  admonished  that  ws  must 
confine  ourselves  to  tJie  articles.  Senators  ex- 
press a  pious  horror  at  looking  outside  the 
articles,  and  insist  upon  directing  attention  to 
these  only.  Here  the  Senator  from  Uaine  is 
very  strong.  It  is  the  "specifico&uses  charged" 
and  these  only  that  he  can  see.  He  will  not 
look  at  anything  else,  although  spread  upon 
the  record  of  the  Senate,  and  filling  the  land 
with  its  accumulated  horrors.  Ofconrsesucha 
svstem  of  exclusion  sacrifices  justice,  belittles 
tuia  trial,  and  forgets  that  essential  latitude  of 
inquiry  which  belongs  to  a  political  proceed- 
ing, having  for  its  object  expulsion  firom  office 
only  and  nut  punishment.  It  is  easy  by  looking 
at  an  object  through  the  wrong  end  of  an  opera 
glass  to  fittd  it  dwarfed,  contracted  and  soli- 
tary. This  is  not  the  way  to  look  at  nature  f 
aor  is  it  ihe  way  to  look  at  Andrew  Johnson. 
This  great  offender  should  be  seen  in  the  light 
of  day;  precisely  as  be  is ;  nor  more,  nor  less ; 
with  nothing  dwarfed;  with  no  limits  to  the 
vision,  and  with  all  the  immense  back-ground 
of  accumulated  transgressions  filling  the  hor- 
izon as  far  as  the  eye  can  reach,  i'be  sight 
might  ache;  but  how  else  can  justiee  be  done? 
A  beoator  who  begins  by  turning  these  articles 
into  an  inverted  opera  glass,  takes  the  first  step 
towards  a  judgment  of  acquittal.  Alasl  that 
the  words  of  Butke  are  not  true,  when,  assert- 
ing the  comprehensive  character  of  impeach- 
ment, he  denied,  that,  under  it  ''  they  wh» 
have  no  hope  in  the  justiee  of  their  causa  can 
have  aay  hope  that  by  some  subtleties  of  form, 
■ome  mode  of  pleading,  by  something,  in  short, 
different  from  the  merits  of  the  case  they  may 
prevail."  (Bond's  Trial  of  Uaatingt.  vol.  1, 
p.  11.)  The  orator  waa  right  in  thos  Indig- 
Daotly  dismissing  all  questions  of  pleading  and 
all  subtleties  of  form.  This  proceeding  is  of 
•ubstance  and  not  of  form.  It  is  on  the  merits 
ouly  that  it  can  be  judged.  Anything  short 
of  this  is  the  sacrifice  pf  justice. 

Such  is  the  case  of  this  enormous  crirainaL 
Bveots,  belonging  to  history  enrolled  in  the 
Eccords  of  the  Senate,  and  familiar  to  the  coun- 
try are  deliberat<>ly  shut  out  from  view,  wbiie 
we  are  treated  to  legal  niceties  without  end. 
The  lawyers  have  made  a  painful  record. 
Nothing  ever  occurred  so  muob  caloulalied  to 
bring  the  profession  into  disrepute;  for  never 
beibre  has  been  such  a  theater  where  lawyers 
were  the  actors.  Their  peculiarities  have  beea* 
exhibited  to  the  world.  Hwewasagreatqaes- 
tion  of  justice,  appealing  to  the  highest  8«Bti- 
ments  and  involving  the  best  interests  of  the 
country — 9ne  of  the  greatest  questions  of  all 
time;  but  the  lawyers,  in  their  instincts  for  the 
dialectics  of  the  profession,  forgot  that  ever- 
lasting truth  which  cannot  be  ^rg^ottea  with 
impunity.  They  started  at  once  in  full  cry.  A 
qaibble  is  to  a  lawyer  what  Dr.  Johnson  lays 
it  was  to  Shakspeare:  "He  follows  it  at  all 
adventures;  it  is  sure  to  lead  him  out  of  the 
way;  it  has  some  malignant  power  over  lug 
mind  and  its  fascinations  are  irresistible.  A 
quibble  is  the  golden  apple  for  which  he  will 
^ways  turn  aside  from  his  career;  a  quibble, 
poor  and  barren,  a&it  is.  gives  him  such  delight 
that  he  is  content  to  purchase  it  by  the  sacri- 
6ce  of  reason,  propriety  and  truth."  In  this 
SbAksperian  spirit  our  lawyers  have  acted. 
Tliey  liave  pursued  their  quibbles  with  the 
ardor  of  the  great  dramatist;  aad  even  now  are 
chasing  them  through  the  Senate  Chamber. 

Uuhapf  ily  this  is  according  to  history,  and 
our  lawyers  are  not  among  the  sj^e^^id  excep- 
tions. But  there  is  a  reward,  for  those  who 
atand  firm.  Who  does  not  honor  the  exalted 
■aagiatrale  of  Frauoe,  the  Chancellor.  L' Hos- 
pital, who  set  such  an  examp]^  of  justice  above 
lavs?  Who  does  not  honor  those  lawyers  of 
ELaglish  history,  through  whose  teUa  liberty 
was  upheld?  There  was  Setdeo,  so  wise  and 
learned;  Pym,  lo  g»ud  vl  ataieswansKip } 


Soraers,  who  did  so  much  to  establish  the  best 
securities  of  the  constitution.  Nor  can  I  for- 
get at  a  later  day,  that  greatest  advocate, 
Erskine,  who  lent  to  the  oppressed  bis  wonder- 
ful eloquence ;  nor  Mackintosh  and  Brougham, 
who  carried  into  the  courts  that  enlarged  intel- 
ligen.ce  and  sympathetic  nature  which  the  pro- 
fession of  the  law  could  not  constrain.  These 
are  among  the  names  that  have  already  had 
their  reward,  above  the  artful  crowd  which  in 
all  times  has  come  to  the  defense  of  preroga- 
tive. It  is  no  new  thing  that  we  witness  now. 
The  lawyer  in  other  days  has  been,  as  we  know 
him,  prone  to  the  support  of  power  and  ready 
with  his  technical  reasons ;  whichever  side  he 
takes  he  finds  reasons,  plenty  as  pins.  When 
free  to  choose  and  not  hired,  bis  argument  is 
the  refiectlon  of  himself.  All  that  he 'says  is 
his  own  image.  He  takes  sides  on  a  law  point 
according  to  his  sentiments.  Cultured  in  the 
law,  aud  with  that  aptitude  which  is  sharpened 
by  its  contests,  too  easily  he  fipds  a  legal  rea- 
son for  an  illegal  judgment.  Next  to  an  out- 
right mercenary,  give  me  a  lawyer  to  betray  a 
great  <^use.  The  tbrms  of  law  lend  themselves 
to  the  betrayal.  It  is  impossible  to  forget  that 
the  worst  preteasions  of  prerogative.  Do  matter 
how  unblushing,  have  been  shouldered  by  the 
lawyers.  It  was  they  who  carried  ship-money 
against  the  patriot  exertions  of  Hampden  ;  and 
in  our  couutry  it  was  they  who  held  up  slavery 
in  all  its  pretensions  from  beginning  to  end. 
What  is  sometimes  called  the  legal  mind  of 
Massachusetts,  my  own  honored  State,  beat 
before  the  technical  reasoning  which  justified 
the  unutterable  atrocities  of  the  fugitive  slave 
bill,  while  the  supreme  court  of  the  State 
adopted  it  froai  the  bench.  Alas!  that  it 
should  be  so.  .  When  will  lawyers  and  judges 
see  that  nothing  short  of  justice  can  stand? 

OCILTT  on  ILL  THB  iJBTICLIB. 

AAer  tl^is  survey  it  is  easy  for  me  to  declare 
how  I  ^hall  vote.  My  duty  will  be  to  vote 
guilty  on  all  the  articles.  If  consistent  with 
the  rules  of  the  Senate  I  should  vote,  "  Guilty 
of  all  and  infinitely  more." 

Not  doubting  that  Mr.  Staoton  was  protected 
by  the  tenure-of-office  act,  aud  that  he  was 
believed  to  be  so  by  the  President,  it  is  clear 
to  me  that  the  charges  in  the  first  and  second 
articles  are  sustained.  These  two  articles  go 
together.  I  have  already  said  in  the  course  of 
this  Opinion,  that  the  appointment  of  General 
Thomas  as  Secretary  of  War  ad  interim  was 
witiiout  authority  of  law,  and  under  the  cir- 
cumatances,  a  violatioD  of  the  Constitution. 
Accordingly  the  third  article  is  sustained. 

Then  come  what  are  called  the  conspiracy 
articles.  Here  also  I  am  clear.  Plaialy  there 
was  aa  agreement  between  the  President  and 
General  Thomas  to  get  possession  of  the  War 
Department,  and  to  prevent  Mr.  Staaton  from 
con  tinning  in  office,  and  this  embraced  the 
control  of  the  mails  and  propertj^  beloagiag  to 
the  Department,  all  of  which  waa  contrary  to 
the  tenure-of-ofBee  act.  latinidaUon  and 
threats  were  certainly  used  by  one  of  the  con- 
spirators, and  in  the  case  of  eonepiiacy,  the 
acts  of  one  are  the  acts  of  all.  The  eridence 
that  force  was  intended  is  considerable,  wdall 
tfais  must  be  interpreted  by  the  geaeral  char- 
acter of  the  oSeDder,  his  meaaeing  speeehss 
and  the  long  series  «f  tcaasgreaeioBewlMefa  pre- 
oeded  this  eeospiraoy.  I  eannot  doubt  tbat  the 
OODspiracy  was  to  obtain  posfeBsioaof  ^e  War 
Department,  peaceably  if  it  could,  forcibly  if  it 
must.  As  sMAitwasaviolalaoaoflsw,  worthy 
ckf  the  judgment  of  the  Senate^  This  disposes 
of  the  fourth,  fifth,  sixth,  and  seveath  artioles. 

The  eighth  aittde  charges  tbl^  Geaeral 
Thomas  was  appoiated  to  get  the  control  of 
the  moiiey«ia|ipropriat«d  for  the  OHlitary  ser- 
vice aad  the  Departsaent  of  War.  All  thia 
would  be  an  incident  to  the  coatrd  of  the  War 
DepartmenL  In  getting  the  eoatiol  of  tjie 
latter  he  would  be  able  to  wield  the  farmer. 
The  evidence  applicable  to  the  one  is  alto  ap> 
plioable  to  the  other. 

The  ninth  article  opens'a  different  qoestios. 
This  charges  a  wicked  purpose  to  corrupt  Gen- 
eral Emory  and  draw  him  icom  his  military 


duty.  Not  Much  passed  between  the  Presi- 
dent and  the  General ;  but  it  waa  enough  to 
show  that  the  President  was  playing  the  pari 
of  lago.  There  was  a  hypocritical  professioa 
of  repird  for  the  Constitution,  while  he  wa« 
betraying  it.  Here  again  his  past  character 
explains  his  parpoae,  so  as.  not  to  leave  any 
reasonable  doubt  with  regard  to  it. 

Tbeu  came  the  scandalous  speeches,  proved 
as  set  forth  in  the  artiolos,  so  that  even  the 
Senator  from  Vifgioia  [Mr.  Vak  WihU/B] 
must  admit  that  the  evidence  and  the  pleading 
concur.  Here  is  no  question  of  form.  To  my 
mind  this  is  one  of  the  strongest  articles.  On 
tfais  alone,  without  anything  else,  I  should 
deem  it  my  duty  to  vote  for  expulsion  from 
office.  No  person  capable  of  such  speeches 
should  be  allowed  to  gorem  this  country.  It 
is  absurd  to  tolerate  the  idea.  Besides  being 
degraded,  the  country  cannot  be  safe  in  such 
hand^.  The  speeches  are  a  revelation  of  him> 
self,  not  materially  different  from  well-known 
incidents ;  but  they  serve  to  exhibit  him  in  his 
true  character.  They  show  him  to  be  unfit  for 
the  official  trust  he  enjpys.  They  were  the  ut- 
terances of  a  drunken  man;  and  yet  it  docs  not 
appear  that  he  was  drunk.  Now  it  is  accord- 
ing to  the  precedents  of  our  history  that  a  per* 
son  disqualified  by  drunkeooess,  shall  be  re> 
moved  from  office.  This  was  the  case  ot 
Pickering  in  1804.  But  a  sobw  man,  whos* 
conduct  suggests  droukeoness,  is  as  bad  at  least 
as  if  be  were  drunk.  Is  he  not  worse  ?  If 
without  the  explanation  of  drunkenness,  ha 
made  such  harangues,  it  seems  to  me  that  his 
unfitness  for  offioe  bee<)mes  more  evideat,  inas- 
much as  his  deplorable  condition  is  natural  and 
not  abnormaL  The  dranken  raao  has  lucid 
intervals;  bat  where  is  the  assurance  of  a  lucid 
interval  for  this  perpetual  offender  ?  Derange* 
ment  is  with  him  the  normal  condition. 

It  k)  astonishing  to  find  that  these  infinnous 
utterances,  where  ribaldry  vies  with  blasphemy, 
have  received  a  coat  of  varnish  from  the  Sen- 
ator from  Maine,  [Mr.  Fe38bndc!{,]  who  tells 
us  that  they  were  not  "official;"  aer  uid  they 
"violate  the  Constitution,  er  any  provisioB  of 
the  common  or  statute  law,  either  in  letter  or 
spirit."  In  presence  of  such  apologies  for 
revolting  indecencies  it  is  hard  to  preserve  a 
proper  calmness.  Were  they  not  uttered? 
This  is  enough.  The  drunkenness  of  Andrew 
Johnson,  when  he  took  his  oath  as  Vice  Presi- 
dent, was  not  "official;"  bat  who  will  savthat 
it  was  not  an  impeachable  offense?  And  who 
will  say  that  these  expectorations  differ  in  vile- 
ness  from  that  drunkenness?  If  they  did  aot 
violate  the  Constitution-or  any  provision  of  the 
common  or  statute  law,  aa  is  apologetically 
alleged,  I  cannot  doubt  that  they  violated  tM 
spirit  of  ti\  laws.  And  then  we  are  further 
reminded  by  the  apologists  of  that  "fireedom 
of  speech,"  which  is  a  coostitutioaal  right;  and 
thus,  in  the  name  of  a  great  right,  we  are  to 
give  a  liceBse  to  utterances  that  shock  the 
moral  sense,  aad  are  a  scandal  to  hnmaa  na- 
ture. Spirit  of  John  Milton  1  who  pleaded  so 
grandly  for  this  great  liberty,  but  would  not 
allow  it  to  be  confounded  with  license,  speak 
to  save  Uiis  Republic  from  the  shame  of  mxt-  ■ 
render  to  this  insuflferable  pcetensioa  I 

The  eleventh  article  is  the  most  eomprehea* 
sive  of  aU.  In  some  respects  it  is  ao  omMtam 
galhtrvm.  Here  in  one  mass  is  what  is  con- 
tained ia  other  atticlee,  and  something  elsa 
beside.  Here  is  an  allegation  of  a  speech  by 
tbe  President  in  which  he  denied  that  Coa- 
gress  was  a  Congress ;  and  then,  in  pursuance 
of  this  denial,  it  is  alleged  that  he  attempted  to 
prevent  the  axeoutioa  »f  tbe  tanure-of-offica 
act,  oko  of  an  impottant  elause  in  tiie  Army 
appropriation  act ;  aad  also  of  the  recqnstruo- 
tioB  act ;  and  then  the  eridence  followed  sus- 
taining complete^  tbe  all^^tion.  The  speech 
waa  made  aa  set  forth.  The  attempt  to  pre- 
vent the  exMotioa  of  the  tenure-of-office  act, 
who  oan  cpestion?  The  attempt  to  oorropt 
Geaeral  liimocy  ia  in  efideaee.  The  whole 
history  of  the  couutry  shows  how  earnest  the 
President  has  been  toarresttberecuu^itrBction 
aot  and  geaecaUy  tbe  congresMoual  schema  of 
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SUPPLEMENT  TO 


reconstruction.  The  removal  of  Mr.  Stanton 
iras  in  order  to  be  relieved  of  an  impediment 
to  liig  purpose.  I  accept  this  arUcIe  in  gross 
and  in  detail.  It  has  been  proved  in  ail  its 
parts. 

ooaoLUNoa. 

lu  the  judgment  which  I  now  deliver  I  can- 
not hesitate.  To  ray  vision  the  path  is  clear 
as  day.  Never  in  history  was  tiiere  a  great 
case  more  free  from  all  just  doubt.  If 'Andrew 
JohesoB  is  not  guilty,  then  never  was  a  polit- 
ical offeuder  guilty  before ;  and,  if  his  acquittal 
is  taken  as  a  precedent,  never  can  a  political 
offender  be  found  guilty  again.  The  proofs  are 
mountainous.  Therefore,  you  are  now  determ- 
ining whether  impeachment  shall  continue  a 
beaeficent  remedy  in  the  Constitution,  or  be 
Uotted  out  forever,  and  the  countrjr  handed 
over  to  the  terrible  process  of  revolution  as  its 
sole  protection.  1  f  this  milder  process  cannot 
be  Ksde  effective  now,  when  will  it  ever  be? 
Under  what  influences?  On  what  proofs?  Yon 
wait  for  something.  What?  Js  it  usurpation? 
You  have  it  before  you,  open,  plain,  insolent. 
Is  it  the  abuse  of  deleg^d  power?  That,  too, 
you  have  in  this  oS°ender,  hardly  less  broad  than 
the  powers  be  has  exercised.  Is  it  the  violation 
of  law  7  For  more  than  two  years  he  has  set 
your  laws  at  defiance,  and  when  Congress,  by 
a  special  enactment,  strove  to  constrain  him, 
be  broke  forth  in  rebellion  against  this  consti- 
tutional authority.  Perhaps  yon  ask  still  for 
something  more.  Is  it  a  long  catalogue  of 
crime,  where  violence  and  corruption  alter- 
nate, while  loyal  men  are  sacrificed  and  the 
rebellion  is  lifted  to  its  feet?  That  also  is  here. 

The  apologists  are  prone  to  remind  the  Sen- 
ate that  they  are  acting  under  the  obligation 
of  an  oath.  So  are  the  rest  of  us,  even  if  we 
do  not  ostentatiously  declare  it.  By  this  oath, 
which  is  the  same  for  all,  wo  are  sworn  to  do 
"impartial  justice."  It  is  justice,  and  this 
justice  mnst  be  impartial.  There  must  be  no 
false  weight  and  no  exclusion  of  proper  weights. 
Therefore,  I  cannot  allow  the  quibbles  of  law- 
yers on  mere  questions  of  form  to  sway  this 
judgment  af  ainst  justice.  Nor  can  I  consent 
to  shut  oat  trom  view  that  long  list  of  transgres- 
sions explaining  and  coloring  the  final  act  of 
defiance.  To  do  so  is  not  to  render  impartial 
joRtice,  bat  to  depart  from  this  golden  rule. 
The  oath  we  have  taken  is  poorly  kept  if  we 
forget  the  Public  Safety  in  devices  for  the  crim- 
iiuJ.  Above  all  else,  now  and  forever,  is  that 
justice  which  "holds  the  scales  of  right  with 
even  hand."  In  this  sacred  name,  and  in  the 
name  also  of  country,  that  great  charity  em- 
bracing so  many  other  charities,  I  now  make 
this  fiml  protest  against  all  questions  of  form 
»t  the  expense  of  the  Uepubtic. 

Something  also  has  been  said  of  the  people, 
BOW  watching  our  proceedings  with  patriot 
solicitude,  and  it  has  been  proclaimed  that 
they  are  wrong  to  intrude  their  judgment.  I 
do  not  think  so.  This  is  a  political  proceed- 
iag,  which  the  people  at  this  moment  are  as 
competent  to  decide  as  the  Senate.  They  are 
the  maltitudinouB  jury,  coming  from  no  small 
▼icimge,  but  from  the  whole  country ;  for,  on 
thisimpe*ckment,  involving  the  Public  S«fety, 
the  vicinage  is  the  whole  country.  It  is  they  wfio 
have  sent  us  here,  as  their  representatives,  and 
in  their  name  to  consult  for  the  common  weal. 
In  nothing  can  we  escape  their  judgment,  least 
of  all  on  a  question  like  that  now  before  us. 
It  is  a  mistake  to  suppose  that  the  Senate  only 
has  heard  the  evidence.  The  people  have  heard 
it  tUio,  day  by  d«y,  at  it  xbom  delivered,  and 
have  ear^fiufy  eontidered  the  case  oh  its  mer- 
its, properly  dismissing  all  apologetic  subtle- 
ties. It  will  be  for  them  to  review  what  has 
been  done.  They  are  above  the  Senate,  and 
will  "rejndge  its  justice."  Thus  it  has  been 
in  other  cases.  The  popular  superstition  whioh 
long  surrounded  the  Supreme  Court  conld  not 
save  this  tribunal  from  condemnation,  amount- 
ingsometimes  to  execration,  when,  by  anodioni 
judgment,  it  undertook  to  uphold  Slavery  ;  and 
down  to  this  day  Congress  has  jastly  refused  to 
place  the  bust  of  the  Chief  Justice,  who  pro- 
nouaeed  this  judgment,  in  the  hall  «f  that  tri- 


bunal where  he  presided  so  long.  His  prede- 
cessors are  all  there  in  marble ;  no  marble  of 
Taney  is  there.  The  present  trial,  like  that  in 
the  Supreme  Court,  is  a  battle  with  Slavery. 
Acquittal  is  another  Dred  Scott  decision,  and 
another  chapter  in  the  Barbarism  of  Slavery. 
How  can  Senators,  who  are  discharging  a  po- 
litical function  only,  expect  that  the  voice  of 
the  people  will  be  more  tender  for  them  than 
it  was  for  a  Chief  Justice,  pronouncing  judgment 
from  the  bench  of  the  Supreme  Court  m  the 
exercise  of  judicial  power?  His  fitteweknow. 
Nor  learning,  nor  private  virtues,  nor  vener- 
able years,  conld  save  him  from  justice.  In 
the  great  pillory  of  history  he  stands,  and  there 
he  must  stand  forever. 

The  people  cannot  witness  with  indifference 
the  abandonment  of  the  great  Secretary,  who 
organized  their  .armies  against  the  rebellion 
and  then  organized  victory.  Following  him 
gTat«fulty  through  the  trials  of  the  war,  they 
found  new  occasion  for  gratitude  when  he  stood 
out  alone  against  that  wickedness  which  was 
lifted  to  power  on  the  pistol  of  an  assassin. 
During  these  latter  days,  when  tyrannical  pre- 
rogative invaded  all,  he  has  kept  the  briage. 
When  at  a  similar  crisis  of  English  history 
Hampden  stood  out  against  the  power  of  the 
Crown,  it  is  recorded  by  the  contemporary  his- 
torian. Clarendon,  that  "he  became  the  argu- 
ment of  all  tongues;  every  man  inquiring  who 
and  what  he  was,  that  durst  at  his  own  chsrge 
support  the  liberty  and  property  of  the  king- 
dom and  rescue  his  country  from  being  made  a 
prey  to  the  Court."  Such  things  are  also  said 
with  equal  force  of  bur  Secretary.  Nor  is  it 
forgotten  that  the  Senate,  by  two  solemn  votes 
of  more  than  two  thirds,  has  twice  instructed 
him  to  stay  at  the  War  Department,  the  Presi- 
dent to  the  contrary  notwithstanding.  The 
people  will  not  easily  understand,  on  what  prin- 
ciple of  Constitution,  law,  or  morals,  the  Sen- 
ate can  twice  instruct  the  Secretary  (o  stay, 
and  then,  by  another  vote,  deliberately  surren- 
der him  a  prey  to  presidential  tyranny.  Talk 
of  a  somersault ;  talk  of  self-stultification  f  are 
not  both  here  7  God  save  me  from  participa- 
tion in  this  disastrous  wrong,  and  may  He 
temper  it  kindly  to  our  aSictnl  country. 

For  myself,  I  cannot  despair  of  the  Repub- 
lic! It  is  a  life-boat,  which  wind  and  wave 
cannot  sink ;  but  it  may  suffer  much  and  be 
beaten  by  storms.  Al  1  this  I  clearly  see  before 
OS,  if  you  &il  to  displace  an  unfit  commander, 
whose  povrer  is  a  peril  and  a  shame.  • 

Alas  I  for  all  the  evil  that  must  break  upon 
the  country,  especially  in  the  snlTering  South, 
as  it  goes  forth  that  this  bad  man  is  confirmed 
in  the  prerogatives  he  has  usurped. 

Alas !  for  that  peace  and  reconciliation,  the 
longing  of  good  men,  now  postponed. 

Alas  1  for  that  security,  so  important  to  all, 
as  the  only  foundation  on  which  to  build,  polit- 
ically or  financially.  This,  too,  is  postponed. 
How  can  people  found  a  government  or  plant 
or  buy  unless  they  are  first  secure  I 

Alas!  for  the  Kepnblic  degraded  as  never 
before,  while  the  VVhisky  Ring  holds  its  orgy 
of  corruption  and  the  Ku-Klnx-Klan  holds  its 
oi:gy  bf  blood  1 

Alas  I  for  the  hearts  of  the  people  bruised 
to  trantterable  sadness,  as  they  witness  the 
cruel'tyranny  installed  anew ! 

Alasl  for  that  race  so  long  oppressed,  bat 
at  last  redeemed  from  bondage,  now  planged 
back  into  another  hell  of  torment. 

Alasl  for  the  Unionists,  white  and  black 
alike,  who  have  trusted  to  onr  flag.  You  now 
surrender  them  to  those  persecutors,  whose 
representative  is  before  you  for  judgment 
They  are  the  last  in  my  thoughts,  as  I  pronounce 
that  vote  which  is  too  feeble  to  sav^them  from 
intolerable  wrong  and  outrage.  They  are  fel- 
low-citicens  of  acomnon  country,  brethren  of 
a  common  Humanity.  I  offer  them  at  this 
terrible  moment  the  empathy  and  fellowship 
of  a  heart  that  suffers  with  them.  So  just  a 
cause  cannot  be  lost.  Meanwhile  may  they 
fiod  in  themselves,  and  in  the  goodness  of  an 
overruling  Providence,  that  rescue  and  protee- 
tio*  which  the  Senate  rei^ises  to  give. 


OPINION 

OP 

HON.  JUSTIN  S.MOBBILL. 

An  explanation  of  a  vote  in  the  Senate  may 
be  desirable  and  sometimes  useful,  but  no 
explanation  can  ever  ri^e  in  value  above  that 
of  the  record  of  the  vote  itself;  and  there  is 
no  vote  which  can  be  taken  under  any  circum- 
stances from  which  the  consciences  of  Senators 
can  be  separated  fWim  an  oath.  In  an  im- 
peachment trial  the  obli^tion  is  more  impres- 
sive bv  being  made  special  instead  of  generaL 
The  duty  is  changed,  and  a  corresponding 
change  ia  made  in  the  form  of  the  oath.  Iliat 
change  freshly  requires  of  us  impartiality  ac- 
cording to  law  and  the  facts.  Our  votes  npon 
the  articles  of  impeachment  will  stand  for  all 
coming  time  as  the  embodiment  of  our  view  of 
the  merits  of  the  whole  case.  It  is  that  upon 
which  I  hope  to  justify  a  clear  conscience,  and 
not  upon  making  a  better  argument  than  ha* 
yet  been  made  upon  one  side  or  the  other. 

I  shall  not  attempt  an  exhaustive  examina- 
tion of  any  one  of  the  articles  of  impeachment, 
hut  shall  give  my  opinions  npon  some  of  the 
topics  raised  by  the  (questions  at,issae,  and  the 
results  of  those  opinions  when  applied  to  the 
several  articles. 

The  guilt  or  innocence  of  President  John- 
son as  charged  in  the  eleven  articles  presented 
by  the  House  of  Representatives  largely  rests 
upon  facts  standing  upon  the  record.  In  their 
nature  the  proofs  are  irrefragable,  and  we  mnst 
take  them  as  we  find  them.  The  written  Con- 
stitution, the  written  law,  the  written  order  to 
Secretary  Stanton  to  surrender  his  office,  and 
the  written  authority  to  Lorenzo  Thomas  to 
take  possession  of  the  office  of  Secretary  of 
War,  with  its  papers  and  eflwits,  are  all  befbr* 
us,  and  the  issue  on  trial  depends  chiefly,  as  it 
appears  to  me,  npon  a  correct  interpretation 
which  we  may  be  expected  to  give  to  these 
documents.  In  addition  to  this  there  is  raach 
documentary  evidence  and  the  testimony  of 
living  witnesses,  and  especially  that  of  General 
Lorenzo  Thomas,  who  testihes  that  he  has 
acted  as  Secretary  of  War  so  far  as  to  meet 
with  the  President  at  meetings  of  his  Cabinet, 
and  was  there  recognized  as  Secretary  of  War. 
Such  is  the  support  upon  which  the  main 
burden  of  the  larger  portion  of  the -articles  of 
impeachment  rests. 

The  first  article  charges  in  substance  that  on 
die  21st  day  of  February,  1868,  Andrew  John- 
son, President  of  the  United  States,  in  viola- 
tion of  the  Constitution  and  laws  of  the  United 
States,  did  Onlawfully  issue  an  order  in  writing 
for  the  removal  of  Edwin  M.  Stanton  from  the 
office  of  Secretary  for  the  Department  of  War, 
without  the* advice  and  consent  of  the  Senate, 
then  and  there  beingin  session,  and  againsttbe 
provisions  of  "  An  act  regulating  the  tenure  of 
certain  civil  offices,"  passed  March  2,  1867. 

The  second  article  charges  that,  in  violalton 
of  the  Constitution  and  the  law,  as  mentioned 
in  the  first  article,  on  the  same  day  the  Presi- 
dent issued  and  delivered  a  letter  of  authority 
to  Lorenzo  Thomas,  empowering  him  to  actas 
Secretary  of  War  ad  interim,  and  to  imme- 
diately enter  npon  the  discharge  of  the  dalies 
of  that  office,  there  being  no  vacancy  therein. 

The  third '  article  varies  from  the  second 
article  by  charging  the  same  acts  to  hare  been 
done  in  violation  of  the  Constitution  and  with- 
out authority  of  law. 

To  ascertaiD  whether  the  Constitution  has 
been  violated  it  is  necessary,  after  finding  tbat 
tiie  principal  facts  as  allegeo  have  been  proved 
or  admitted,  to  carefully  examine  what  are  its 
provisions,  and  vre  find  that  the  President 
shall  have  power  to— 

ITomtnste,  and  by  and  with  the  advice  and  eoa- 


i«Dt  of  the  Beiiate  shall  appoint,  embanadora.  oth«t 
pablie  ministen  sad  eoamU, /adires  ofth*  riiiai  — 
Court,  ood  all  othej  offio«n  of  the  U^tcd  Stmtm 
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whose  appoiutmontf  are  not  herein  otherwise  pr. 
vided  for.  and  which  shall  be  established  by  IMr^ 
bat  CoDgrera  may  by  law  vest  (he  appoiataa«as*r 
■uch  inferior  olBcert  u  they  think  proper  ii  " 
President  alone,  in  the'eoortsoflaw,  or  w  di«  I 
ofDeputmenta.   The  PretMeotihall  have  | 
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til  all  Tuaneios  that  may  happen  dnrinit  the  reeen 
of  the  Senate  by  granting  oommimions  which  ihall 
expire  at  the  end  of  their  next  session." 

The  power  of  removal  beiog  nowhere  ex- 
presdy  given  to  the  President,  it  is  only  an 
implied  power  reaolUng  from  the  power  to  ap- 
point, and  the  power  to  appoint  is  confided  to 
the  President  by  and  with  the  advice  and  con- 
tent of  the  Senate,  inclnding  the  latter  as  sub- 
stantially  as  the  former,  except  in  the  oase  of 
inferior  officers,  which  Congrete  may  think 
proper  by  law  to  vest  in  the  President  alone, 
in  tM  courts,  or  heads  of  Departments. 

As^  an  implied  power  derived  from  that  of 
appointment,  it  moat  attach  to  those  havine 
the  power  to  appoint.  It  cannot  be  claimed 
that  the  o£Bce  of  Secretary  of  War  is  an  infe- 
rior office,  nor  that  any  existing  law  vests'  au- 
thority in  the  President  alone  to  appoint  aSec- 
Mtary  of  War  daring  a  session  of  the  Senate, 
■or  yet  that  the  power  to  nominate  carries  with 
it  the  power  to  confer  upon  any  snch  nominees 
the  right  to  take  and  hold  office,  with  all  the 
emoluments,  withoat  an  appointment  by  and 
with  the  advice  and  consent  of  the  Senate. 

It  is  tiae  the  President  may  temporarily  fill 
▼Acaacies  which  happen  daring  the  recess  of 
the  Senate ;  bat  it  is  going  too  far  to  assume 
that  be  may  first  do  an  act  not  allowed  by  the 
Oonstitation  in  order  to  open  the  door  so  that  be 
nMy  do  another  thing  which  is  allowed ;  Uiat 
be  may  empty  ander  the  power  only  to  fill ;  or 
that  he  may  make  a  vacancy  to  happen  with  a 
view  to  an  exercise  of  the  power  to  fill  a  va- 
esB^y.  Things  happen  by  chance — as  bydeath, 
reeignation,  absence — not  by  previous  contrir- 
ance.  An  insurance  policy  is  vaKd  when  the 
•bip  happens  to  get  foundered,  not  when  it  is 
designedly  scuttled  and  sank  by  the  owner. 
The  power  to  create  vacancies  at  will,  to  fill 
•faem  with  A,  and  then  to  come  to  the  Senate 
for  advice  and  consent  to  fill  them  either 
with  A,  or  with  B,  is  an  absurdity.  The  faith- 
ful daaghter  asks  parental  advice  and  consent 
before  tbe  gets  married,  not  after.  The  power 
eUtimed  by  President  Johnson  to  create  vacan- 
oioa  at  will  would  btot  out  one  of  the  most 
important  iunctions  of  the  Senate,  designed  to 
be  one  of  tbe  highest  safeguards  of  the  Con- 
aiituttoo  against  executive  indiscretions  and 
nsnrpations,  as  even  appointments  consented 
to  daring  the  session  of  toe  Senate,  if  the  claim 
of  unlimited  power  of  removal  by  the  President 
were  to  be  tolerated,  might  be  set  aside  the 
moment  after  the  adjournment  of  the  Senate 
for  other  and  different  appointments  never 
•d  vised  and  never  consented  to  by  the  Senate. 
Alt  stability  would  be  lost,  and  all  officers  of 
tbe  Government  would  hold  their  places  at  the 
anere  wilt  andeapriee  of  tbe  President.  It  wonkl 
enthrone  the  one-man  power  against  all  else. 
Such  a  power  in  a  free  (Government  would  be 
■eithw  prudent  nor  safe,  though  placed  in  the 
mast  scrupulous  bends ;  and  if,  by  chance,  in 
Athcr  hanoe  it  wonid  be  dimgenras. 

Yet  President  Johnson,  in  fkce  of  the  pbdn 
provision  of  Ae Constitution,  not  only  deUber- 
ktely  makes  a  reraoviU  of  the  Secretary  of  War, 
bot  officially  authorizes  another  man,  an  obe- 
dient subordinate,  to  discharge  the  duties  of 
the  office.  It  matters  little  by  what  name  the 
President  dengnated  him,  or  for  ko»  long  a 
tame,  or  whether  as  Seoretary  ad  interim,  for 
ene  day  cnrin  definitely,  he  intended  that  Lorenzo ' 
tBhomas  sbeald  be  fi»r  the  tti;e  tbe  aetnal  See- 
retnry  of  War,  to  to  be  lecegnised  bv  himself, 
«nd  so  to  be  recognized  by  ell  the  Kzecutive 
Departments  of  the  Qovemment,  and  to  im- 
■eediataiy  enter  upen  thedischarge  of  the  duties 
of  the  office,  although  there  is  no  moralawAiI 
power  to  tcuthorize  than  to  appoint  to  offiee,  or 
to  issue  a  letter  of  aathority  tnan  to  stake  ra 
«etaal  appointment,  and  no  more  power  to 
Appoint  an  ad  interim  Secretary  than  a  Sec- 
retary tn  fitU.  Nothing  bat  the  illegality  of 
the  act  of  the  President  now  keeps  Thomas  ovi 
•nd  Stanton  tn  office  as  Secretary  of  War.  If 
the  Senate  decide  to-day  that  tbe  President 
has  not  transcended  his  lawful  authority  in  the 
removal  of  Mr.  Sienten,  by  ibroe  of  that  decia- 
ioo  A^iotaat  General  The  mat  may  teke  pet- 


session  of  the  office  to-morrow.  If  that  be  so, 
then  Senators  who  by  their  votes  reinstated  Mr. 
Stanton  in  bis  office  inflicted  a  great  wrong 
upon  him,  and  have  given  to  Con(p«ss  and  the 
country  a  very  unnecessary  excitement.  It 
seems  to  me  that  there  was  no  constitutional 
authority  for  the  removal  of  Stanton  by  the 
President,  and  still  less  for  the  appointment 
of  Thomas  as  Secretary  ad  interim. 

The  next  thing  I  propose  to  consider  is  the 
act  regulating  the  tenure  of  certain  civil  offices, 
passed  March  2,  1867,  as  follows,  namely: 

"That  every  person  holding  any  eivil  offlee  to 
irhieh  he  has  been  appointed  by  and  with  the  ad- 
vioa  and  oonsent  of  tbe  Senate,  and  every  person 
who  shall  hereafter  be  appointed  to  any  such  office, 
and  shall  become  dnly  qnalified  to  act  therein,  is. 
and  shall  be,  entitled  to  hold  snob  office  antil  a  auo- 
eessor  shall  have  been  in  like  manner  appointed  and 
duly  qualified,  except  as  herein  otuerwise  provided: 
Provided,  That  the  Secretary  of  State,  of  the  Treas- 
ury, of  War,  of  tbe  Navy,  and  of  the  Interior,  tbe 
Fostmastar  tieneral,  and  tbe  Attorney  Qeneral,  shall 
hold  their  offices  respectively  for  and  during  tbe  term 
of  the  President  by  whom  they  may  have  been  ap- 
pointed, Bodonemonth  thereatter.suhfect  to  removal 
by  and  with  the  odvioe  and  consent  of  tbe  Senate." 

As  its  title  declares,  this  act  regulates  the 
tenure  of  certain  civil  offices — authorising  all 
persons  in  office,  whether  for  fixed  or  indefi- 
nite terms,  to  bold  the  same  until  their  success- 
ors "  shall  have  been  appointed  by  and  with 
the  advice  and  consent  of  the  Senate,"  (as 
contemplated  by  the  Constitution,)  except  that 
the  heads  of  the  Executive  Departments  are 
to  "  hold  their  offices  respectively  for  and  dur- 
ing the  term  of  the  Preaident  by  whom  theg 
may  haw  been  appointed,  and  one  month  there- 
after, subject  to  removal  by  and  with  tbe  advice 
and  consent  of  tbe  Senate." 

This  is  not  an  unusual  exercise  of  legislative 

f)Ower.  The  subject  is  one  that  has  been  legis- 
ated  upon  by  Congress  both  early  and  late, 
and  whatever  laws  may  be  on  the  statute-book 
of  a  prior  date  in  conflict  with  the  latest  act 
mast  De  held  to  be  superseded,  and  need  not  be 
considered  so  fitr  as  this  case  is  concerned.  I 
understand  this  to  be  the  legal  vitfw,  and  it  is 
certainly  a  common-sense  view  of  the  rules  of 
construction.  The  law  of  March  2,  1867, 
holds  the  President  and  Senate  simply  to  the 
requirements  of  the  Constitution  ana  fixes  the 
term  of  office.  The  question  whether  it  in- 
cludes members  of  the  Cabinet  appointed  by 
President  Lincoln  is  tbe  only  one  deserving 
consideration.  Intended  as  a  permanent  stat- 
ute, it  was  provided  that  the  term  of  tbe  heads 
of  the  Executive  Departments  should  expire 
one  month  after  the  term  of  the  President  by 
whom  they  were  appointed  had  expired.  The 
term  of  the  President  under  the  Constitution 
is  fouryeara — no  more  and  no  less — fixed  by  law 
to  commence  on  the  4th  of  March  next  after  the 
presidential  election  ;  and,  though  the  Pres- 
ident may  die  or  become  insane  and  bis  place 
be  filled  by  another,  the  term  will  expire  at 
precisely  the  same  time  it  would  had  he  lived 
or  remained  sane.  When  the  Vice  President 
beeomea  President  by  accident,  by  death,  or 
otherwise,  he  serves  out  the  remainder  of  the 
term  iwc  which  bis  predecessor  was  elected, 
and  no  more,  be  tbe  traction  longer  or  shorter. 
Neither  legally  nor  nominallv  has  he  any  term. 
Tbe  time  of  service  is  porely  accidental,  and 
cannot  be  foreseen  nor  fixed  by  law. 

It  has  been  even  questioned  whether  the 
person  so  acting  as  President,  though  not  so 
elected,  should  receive  the  offidal  titie  of  Presi- 
dent y  but  it  has  not  been  doubted  that  the  term 
of  his  official  existence  was  thacof  the  deceased 
President,  and  to  be  terminated  at  the  end  of 
the  filar  yeati  tot  which  the  latter  had  been 
^eeted.  ASeastororamemberirftheHouse 
of  Representatires  dies  during  his  terra  of  ser- 
vice, and  another  is  elected  to  fill  out  the  va- 
cancy, bat  the  new  Senator  or  new  member  has 
notenn  of  offioehimself:  be  serves  out  the  re- 
mainder of  the  term  to  which  he  has  snoceeded 
of  his  predecessor.  The  presidential  term-must 
be  analogous  to  that  of  Senator  or  member  of 
the  House.  If  this  be  deemed  a  &ir  conclusion 
it  will  be  seen  that  the  proviso  as  well  as  the 
body  of  the  act  of  March  2,  1867,  prevents  the 
lemoval  of  Mr.  Stanton  withent  the  adviee  and 


consent  of  the  Senate.  Contemporary  con- 
struction of  the  language  of  a  statute  cannot 
beheld  tosetaside  its  plain  meaning;  but  when 
it  sustains  that  plain  meaning  it  is  not  unfair  to 
consider  it.  The  House  of  Hepresentotives,  it 
is  well  known,  in  framing  the  ten  nre-of- office 
act,  strenuously  contended  that  the  members  of 
the  Cabinet  should  be  included  and  protected ; 
but  the  Senate  only  proposed  to  prevent  the 
sweeping  removal  of  all  civil  officers  except 
Cabinet  officers.  The  Minister  of  War  had  ren- 
dered conspicuous  service,  and,  whether  he 
needed  or  desired  protection  against  sudden 
removal  without  tbe  consent  of  the  Senate  or 
not,  the  House  was  urgent  to  have  it  awarded. 
Beyond  all  doubt  they  so  intended  to  have  it, 
and  with  reason  believed  they  had  accom- 
plished their  purpose.  As  a  member  of  the 
Honse  I  so  understood  the  language  of  the  act 
then,  and  I  am  unable  to  give  it  a  different  con- 
struction now.  On  its  final  passage  General 
ScBBMCK,  of  the  committee  of  conference,  said : 
"It  is  in  fact  an  neeeptance  by  the  Senate  of  the 
position  taken  by  the  Uouse." 

Could  anything'  be  more  emphatic?  The 
Senate  manager,  [Mr.  Williams,  of  Oregon,] 
who  had  most  to  do  with  the  language  of  the 
bill  in  the  committee  of  conference,  where  it 
took  its  final  shape  and  form,  had  no  doubt 
then,  and,  as  I  understand,  has  none  now,  that 
it  did  and  does  include  all  members  of  the 
Cabinet.  Nor  is  there  anything  wrong  in  such 
a  conclusion  as  applicable  to  President  Jc^n- 
son.  When  tbe  presidential  office  fell  upon 
himthetenure-of-oSceact  bad  not  been  passed, 
and  he  might  undoubtedly  have  changed  his 
Cabinet  officers  at  his  pleasure ;  whether  wisely 
or  not  it  is  unnecessary  to  consider.  By  not 
doing  so  he  both  legally  and  morally  adopted 
them  as  hiaown  as  much  as  he  could  have  done 
by  actual  appointment.  He  has  daily  so  rec- 
ognized the  fact  officially  in  all  possible  forms. 
When  the  act  was  before  him  tor  approval  he 
clearly  comprehended  its  provisions,  as  appears 
by  hia  veto  message.  He  also  admits  in  his 
message  to  the  Senate,  December  13,  1867, 
referring  to  his  Cabinet,  that  '*if  any  one  of 
these  gentlemen  had  then  said  to  me  that  he 
would  avail  himself  of  the  provisions  of  that 
bill  in  case  it  became  a  law,  I  should  not.  have 
hesitated  a  moment  as  to  his  removal,"  show- 
ing that  be  had  not  failed  to  understand  its  full 
import  It  is  also  worthy  of  notice  from  this 
declaration  of  President  Johnson  that  no  head 
of  any  of  the  Executive  Departments,  whatso- 
ever might  have  been  his  merits  or  demerits 
otherwise,  could  then  have  given  an  opinion 
in  favor  of  the  bill  but  at  the  peril  of  instant 
ejection  from  office ;  and  if  all  gave  opinions 
against  it,  as  has  been  intimated,  the  President 
might  very  well  feel  aafa  from  any  embarrass- 
ments in  the  future  in  retaining  them.  But 
when  Secretary  Stanton  came  to  consider  laws 
not  affecting  himself  so  mueh  as  the  nation, 
and  foiled  to  second  President  Johnson  in  his 
policy  of  obstruction  to  the  reconstruction  nets 
passed  in  July,  1867,  then  PresTdent  Johnson 
sought  to  crush  out  the  Secretary  as  promptly 
as  he  nndonbtedly  would  have  succeedeoi  in 
doing  had  no  sach  law  as  the  tenure- of-office 
act  been  passed. 

After  the  bill  became  a  law  Mr.  Stanton 
obeyed  it,  even  though  it  be  tme  that,  not 
foreseeing  the  fall  extent  of  the  President's 

Sirverse  poliey  and  purposes,  he  had  not 
vored  its  passage ;  but  the  President  determ- 
ined not  to  obey  it.  Even  when,  in  compli- 
ance with  the  letter  of  the  law,  he  suspended 
Mr.  Stanton  in  August,  1867,  informing  other 
Departmeets  that  he  had  so  snspended  htm, 
ana  reported  the  reasons  farthe  suspension  to 
the  Senate  (in  strict  accordance  with  the  law) 
within  twenty  days  after  the  commencetnent 
of  the  next  session,  itwooM  only  seem  to  have 
been  done  in  good  faith,  provided  the  Senate 
consented  to  the  suspension ;  but  if  the  Senato 
should  not  so  oonsent  it  was  the  Pitsident't 
purpose  to  prevent  Mr.  Stanton  from  resuming 
the  offiee  of  Secretary  of  }Var,  according  to 
his  own  confession,  in  hia  letter  to  General 
Grant,  Febniaiy  M>,  1668;  or,  in  other  woidt, 
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if  he  coul'l  not  bend  the  Senate  to  his  will  he 
bad  already  determined  to  defy  the  lair.  The 
suspeiiKioii  of  Mr.  Staoton  in  August  woald 
have  been  lawful  bad  there  been,  insteiul  of 
lucre  pTecexts.  any  valid  cliarges  of  misbe- 
harior  or  disability  against  him  worthy  of  the 
ju9t  consideration  of  the  Senate ;  bat  there 
were  no  such  charges,  and  he  was  properly 
restored  by  the  Senate.  President  Johnson 
coald  now,  while  the  Senate  is  in  session,  by 
obtaining  its  advice  and  consent,  oust  Mr. 
Stanton  at  any  moment,  or  any  other  ciril 
officer,  by  only  nominating  a  fit  Bt>d  proper 
person  for  his  successor :  bat  solitaiT  and  alone 
ne  cannot  legally  remove  him,  nor  does  it  even 
appear  probable  tbat  tho  Secretary  of  War  ad 
interim,  Lorenzo  Thomas,  to  use  bis  most 
energetic  words,  can  "  kick  him  out." 

The  constitutional  power  of  the  President 
has  not  been  invaded  by  Congress,  hot  the 
joint  power  of  the  Senate  has  been  solemnly 
asserted  and  ought  not  now  to  be  surrendered 
to  any  President,  and  especially  not  to  one 
who  manifests  so  much  avidity  to  monopolize 
the  political  control  of  theGovernmentasdoes 
the  present  incumbent.  Without  passing  apon 
the  question  as  to  whether  the  tenure-ofoffice 
act  is  in  every  respect  expedient  or  not,  I  see 
DO  reafKMi  to  question  its  exiiediency  now,  nor 
its  constitationality  at  any  time.  That  ques- 
tion has  been  twice  solemnly  decided  by  more 
than  two  thirds  of  each  branch  of  Congress, 
and  recently  by  a  still  larger  proportion  of  the 
Senate.  Not  one  of  these  legislators,  under 
their  oath  of  office,  could  have  voted  for  this 
law  believing  it  was  unconstitutional,  and  it 
wonld  be  pitifully  absnrd  to  suppose  tbat  th«y 
bare  suddenly  changed  their  opinions,  or  that 
the  country  will  be  very  swift  to  accept  the 
opinions  of  President  Johnson  and  his  aaviser« 
as  of  more  weight  than  the  combined  aathority 
of  more  than  two  thirds  of  both  Hooses  of 
Congress. 

Precedents  have  been  <.{ted  to  sostain  the 
action  of  the  President,  and  it  sfaoold  be  noted 
first  that  they  ail,  snch  as  they  are,  bear  date 
prior  to  the  passage  of  thetenure-of-oflMe  act, 
when  there  might  have  been  some  lawful  au- 
thority to  justify  the  same ;  bat  it  is  hardly  too 
maeb  to  claim  that  there  is  not  one  valid  pre- 
cedent in  the  whole  history  of  our  Government 
where  a  President  lias  positively  removed  a 
Canioet  officer  while  the  Senate  was  in  session 
without  its  consent.  Itie  case  of  Timothy 
Pickering,  oader  President  Adams,  was  no 
exception;  for  oa  the  same  day  the  Senate 
advised  and  consented  to  the  appointment  of 
Jofan  Uarriiall  in  the  place  of  Pickering.  Ad- 
mit President  Johnson's  pretensions  and  he 
might  at  once,  withoat  any  barrier,  remove 
McCalloch  or  F.  B.  Spinner  and  put  any  gen- 
eral of  th<s  Army  into  power  as  Secrata.-y  of 
the  Treasury  ad  imitrim  or  as  Treasarer  4id 
interim.  He  has  certainly  as  much  power 
over  the  pnrs*  as  over  the  sword  of  the  nation, 
»s4  no  more. 

Saaction  this  pretension  «f  the  Executivv 
•ad  oar  Bepabhc  would  be  no  more  a  free 
Oovemment  than  tbat  of  the  French  empire. 

I  shall  cite  one  more  significant  fact  that 
fully  confirms  the  views  already  expressed.  As 
ia  well  known,  every  outgoing  President,  some 
weeks  prior  to  the  close  of  his  terra,  as  an  act 
of  official  courtesy  dae  to  his  successor,  issaea 
a  proclamataon  to  convene  the  Senate  at  tweiv« 
o'clock  m.  on  the  Mh  of  H«rch  next  succeed- 
ing,  "  to  receive  and  act  apon  such  coioBia- 
nicatioos  as  may  be  made  to  it  on  the  p«rt 
of  the  £x«onlive,"  and  this  is  done  to  give  the 
incoming  Prestdent  a  chance  to  have  a  new 
Cabinet  by  and  with  the  advice  and  oonsent 
of  the  Senate.  This  has  been  the  naiversal 
practice.  Franklin  Pierce  issued  such  a  proo- 
lamation  oa  the  lOih  day  of  Feforitsny,  1867^ 
for  the  Senate  to  oeaveae  at  twelve  o'clock  m. 
on  the  4tfa  of  Marefa,  1867,  and  it  did  so  con- 
vene and  remain  in  session  for  tea  days.  James 
Bachanan  issned  a  like  proclamation  in  the 
same  words  February  11,  1861.  Now,  if  tb« 
President  can  make  removals  and  appoint- 
ia«Ms  of  Cabinet  offioers,  or  umla&ctur*  any 


ad  interim  substitntes,  withoat  the  advice  and 
consent  of  the  Senate,  why  do  these  extraor- 
dinary executive  sessions  of  the  Senate  so 
repilarly  appear  and  reappear  in  our  history  ? 

'ihe  main  facts  set  forth  against  the  Presi- 
dent in  the  first,  second,  and  third  articles  are 
confessedly  true,  and  they  are,  in  my  opinion, 
without  any  constitutional  or  lawful  justifica- 
tion. That  they  come  within  the  range  of  im- 
peachable offenses  there  can  be  no  reasonable 
doubt 

The  foorth  article  charges  that  the  Pr>^ident 
did  unlawfully  conspire  with  Lorenzo  Thomas 
and  other  persons  with  intent,  by  iiitimidatitin 
and  threats,  to  hinder  Edwin  M.  Stanton  from 
holding  the  office  of  Secretary  of  War,  in  viola- 
tion of  the  provisions  of  "An  act  to  define  and 
punish  certoin  conspiracies,"  passed  Joly  81, 
1861. 

It  does  not  appear  to  me  that  sufficient  proof 
has  been  proanced  to  sustain  the  charge  of 
"  intimidation  and  threats,"  as  alleged.  Tlie 
President  told  General  Sherman  that  Stanton 
"  was  cowardly,"  but  it  does  not  appiear  that 
he  has  yet  acted  on  the  idea  of  trying  to  oper- 
ate upon  him  through  his  fears,  nor  does  it 
appear  that  be  authorized  General  Thomas  so 
to  operate. 

The  fifth  article  charges  that  the  President 
did  unlawfully  conspire  with  Lorenzo  Thoraas 
and  other  persons  to  prevent  and  binder  the 
execution  of  the  tenure-of  office  act,  passed 
March  2,  1867,  and  did  unlawfully  attempt  to 
prevent  Eidwin  M.  Stanton,  then  Secretary  of 
War,  from  holding  said  office. 

It  is  very  evident  that  President  Johnson 
was  read;^  to  accept  aid,  and  that  he  sought  it 
from  varions  quarters  to  prevent  and  binder 
the  execution  of  the  tenure-of  office  act,  and 
that  he  did  attempt  to  prevent  Mr.  Stanton 
from  holding  the  office  of^Secretary  of  War  by 
making  an  unlawTut  agreement  or  by  conspiring 
with  Lorenzo  Thomas.  It  is  dear,  also,  that 
at  last  the  President  found  General  Tboasas 
gratefiil  for  his  recent  restoration  to  the  office 
of  Adjutant  General  of  the  Army,  who  with 
the  CoiutitvUon  and  the  lami  on  his  lips  agreed 
and  was  ready  to  carry  out  bis  unlawful  orders, 
designs,  and  purposes.  If  any  further  proof 
was  required  beyond  his  many  abortive  strug- 
gles to  accomplish  his  ends,  the  admissions  of 
the  President  in  bis  letter  to  General  Grant, 
February  .10,  1868,  would  be  conekisive  on 
this  point. 

The  sixth  article  varies  from  the  fourth  in 
charging  that  the  President  conspired  by  force 
to  seize,  take,  and  possess  the  property  of  the 
United  States  in  the  Depcirtment  of  War,  in 
violatioD  of  the  conspiracy  act  of  July  81, 
1861,  and  of  the  tennre-of-offiee  act  of  March 
2,  1867. 

That  Adjutant  General  Thomas  had  revolved 
in  his  own  mitid  the  idea  of  tottx,  if  it  should 
be  necessary,  to  get  possession  of  the  War 
Defiartment,  there  is  no  donbt  from  his  own 
testimony,  as  welt  as  that  of  others,  especially 
that  of  Samuel  Willceson ;  bat  the  President 
appears  to  have  pocketed  the  order  saggested 
by  Thomas  for  a  call  upon  General  Qnmt  for 
a  military  order,  and  it  hardly  seems  ri|^t  tb 
make  President  Johnson  re^nsible  for  the 
utterances  or  the  acta  of  this  frivolous  old  man, 
Adjatant  General  Thoiqas,  notwithetaaditig  he 
was  the  President's  trusted  agent,  and,  per 
haps,  as  liable  to  put  on  a  coat  of  mail  as  aa^ 
mere  peaceful  mask.  FarthersMre,  it  does 
not  appear  to  me  that  the  act  of  July  SI,  I8S1, 
"  to  aefine  aad  pmuah  certain  eoaspiracies," 
one  of  the  legialatiTa  necessities  arismg  dnriag 
the  war,  was  intended  to  apply  or  can  property 
be  made  to  apply  to  the  present  case. 

The  seventn  article  varies  from  the  fifth  in 
charging  the  President  with  rnilawfuily  con- 
spirit^  with  Lorenzo  Thomas  to  nnlawfbify 
seize,  take,  and  possess  the  prtperty  of  tire 
United  States  in  the  Department  of  War,  ia 
disregwd  of  the  act  of  Mardi  S,  1867. 

The  facts  and  reaaons  toudiing  the  fifth  arti> 
cie  are  applicable  to  the  seventh,  and  the  same 
ooDcluaons  follow. 

'i'be  «ightli  article  charges  Ike  PreHdnnt  with 


intent  unlawfully  to  control  the  disbursements 
of  the  monevs  oppropriated  for  the  military 
service  and  tlie  DepRrtraent  of  War,  contrary 
to  "An  act  regulating  the  tenure  of  certain 
civil  offices ;"  and,  without  the  advice  and  con- 
sent of  the  Senate,  then  being  in  session,  did, 
on  the  21st  day  of  February,  1966,  issue  and 
deliveraletter  of  authority  to  Loraszo  Thomas, 
empowering  hiiti  to  act  as  Secretary  of  War  od 
tntcrxm. 

This  articW  is  controlled  by  most  of  the  fiaed 
and  arguments  belonging  to  the  seeend  article. 
I  shall  only  add  that  the  main  purpose  of 
wresting  the  office  of  Secretary  of  War  from 
the  hands  of  Eklwin  M.  Stanton  coirid  not  bar* 
been  to  deprive  him  of  the  barren  honor  of  th* 
official  title,  but  to  get  tho  control  of  its  depart- 
mental power.  The  control  of  the  d.^ur8«> 
ments  of  moneys  for  the  preservation  of  tbe 
pabKc  peace  in  the  («beiUoiis  States,  or  for  the 
mainteoaace  of  the  Frsedmen's  Bareaa,  by 
which  mncfa  or  nothing  may  be  done,  accord 
ing  to  the  discretion  of  those  in  astbority, 
would  be  no  barren  scepter  within  the  grasp 
of  one  whose  profoundest  hatred  seems  to  be 
excited  when  beholding  sneh  disbarsements 
made  for  the  protection  of  the  Union  men  of 
the  SoBtb,  now  more  than  ever  straggling  fitr 
lifb  and  liberty,  and  who  are  seeking  to  restore 
rebellious  States  to  their  practical  mlatioM 
with  the  Union  on  the  basis  of  freedom,  eqoal- 
ity,  and  justice. 

The  ninth  article  charges  that  the  President, 
on  the  22d  day  of  February,  1868,  brooght 
before  him  General  William  H.  Emory,  tb« 
commander  for  the  defwrtment  at  Washington, 
and  sought  to  instmct  him  that  a  certain  laa^ 
requiring  military  orders  from  the  Presidents 
Secretary  of  War  to  be  issued  tkrongh  the  Gen- 
eral of  the  Army,  was  uneonstitntional,  witk 
intent  to  induce  the  said  Binary  to  violate  tte 
same,  and  with  further  intent  thereinto  enable 
the  President  to  pr«vent  the  execution  of  tbe 
tennre-of-offiee  act,  and  to  prevent  Hr.  Stan- 
ton from  holding  the  office  of  Secretory  of  War. 

The  particular  snbject  of  conversation  ber« 
censured  appears  to  have  been  first  introduoad 
by  General  Emory,  and  not  by  the  Prasident. 
l^h  expressed  frank  opinions,  and  tbose  -of 
General  fimory  being  the  most  commendable, 
tbe  President  appears  t«  have  been,  and  ooght 
to  have  been,  qmte  at  mueb  instraeted  as  was 
Genend  Emory.  If  any  gnii^  pitrpose  was 
entertained  on  the  part  of  the  Presi«eBt  itdi4 
not  ripen  into  a  diacloaare  in  the  pretence  of 
the  main  witness,  General  Emory. 

The  tenth  article  charges  President  Jobnso* 
with  having  in  varitMs  speeches  made  deeiara- 
tions,  threats,  aad  seandaloas  barangoes,  ia^ 
tended  toezeite  the  contempt  and  ooiam  ef 
tbe  P^oplA  against  Congress  and  tbe  laws  of 
the  United  Slates  duly  enacted  thereby. 

The  fscts  here  alleged  seem  to  hare  been 
abundantly 'proved,,aad  there  is  no  doubt  of 
the  stain  brongbt  upon  the  coantiy  aad  apoa 
tbe  President  by  these  intemperaM  aad  inde- 
eent  ntteranoes.  Tbey  are  CTidettees  of  bad 
taste  and  violent  temper,  each  as  are  aat 
infrequently  exhibited  in  politioal  dtscaasioas, 
and  sometimes,  it  is  to  be  regretted,  have  ap- 

rred  as  foul  blots  in  legislMive  diacnssioaa. 
routs  be  hardly  jast  to  give  tiiene  pcetf- 
dential  haraOfues  any  iaterpcetatioa  beyond 
'their  political  signifiaance.  We  may  legivt 
them  because  of  tie  stigmaaad  Bcaadal  tkweby 
brongbt  beftwe  tbe  nation.  If  these  diseredib- 
aMe  speeches  bad  been  mode  wHb  a  view  to 
excite  armed  rebetiion,  or  bad  been  madeia 
time  of  war,  the  charge  would  be  tmc  mas* 
serioas;  I  do  not,  hdwever,  tiisik  it  a  atrateh 
of  efaarity  to  suppose  die  President  when  stai^ 
iagtbem  had  no  t>tber  than  a  pt^tieal  object 
ia  view.  To  President  Johnson  it  wiH  be* 
cruel  and  unawidi^le  punishment,  unpaniK 
Med  ia  onr  history,  tfart  tach  speeebes  ace  to 
be  perpetuated  as  a  promiDctit  feature  of  hit 
future  presidmtial  finoe.  I  do  not  desire  t* 
plaoe  any  greater  burden  npOn  hie  back.  * 
I'be  eleventh  artiele  charms,  diet,  that  tktt 
Presidsnt  dseiand  bypnbfe  spMcklfattha 
Tbkty-Niotii  CoagMsk  ws*  Mt  a  ^     ' 
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intending  to  deny  its  power  to  propose  amend- 
ments  to  the  Constitution:  inpnrsuaaceof  this 
declaration,  that  the  President  attempted  to 
prevent  the  execution  of  the  tenure-of-office 
act  by  devising  means  whereby  to  prevent  Mr. 
Stanton  from  forthwith  resuming  the  functions 
of  the  office  of  Secretary  of  War,  notwitfastand- 
iog  the  refusal  of  the  Senate  to  concar  in  his 
Biispeosion ;  and,  further,  devised  means  to 
prevent  the  execution  of  the  act  making  appro- 
priations for  the  Array  for  .the  yearending  June 
KO,  18U8 ;  and  also  to  prevent  the  execution  of 
"  An  aet  to  provide  for  the  more  efficient  gov- 
ernineot  of  the  rebel  States,"  passed  March  2, 
1867. 

There  are  not  less  tbaa  four  distinct  charges 
here  made,  any  one  of  which,  if  proved,  affords 
sufficient  foundittion  to  sustain  thisanicle,  and, 
so  fur  as  the  facts  are  similar  to  those  embraced 
in  several  of  the  preceding  articles,  the  argu- 
ment need  not  be  repeated.  8ome  c^'  the 
charges  appear  to  have  been  sustained  by  the 
proo^  and  that  is  sufficient  to  determine  the 
proper  vote,  though  other  allegations  contained 
in  the  article  may  or  may  not  be  sustained  by 
proper  proof.  After  saying  this  it  may  be  use- 
leas  to  pursue  the  subject  further ;  but  among 
the  independent  charges  here  clustered  to- 
gether there  is  one  of  the  gravest  in  the  whole 
series  made  against  the  President  in  relation  to 
the  execution  of  the  act  for  the  more  efficient 
government  of  the  rebel  States,  upon  which  a 
brief  comment  may  not  be  inappropriate. 

Nearly  ail  of  the  other  unlawful  acts  charged 
upon  Andrew  Johnson  have  been  done  by  him 
in  order  to  enable  him  to  accomplish  his  great 
eruwniDg  purpose  of  defeating  the  legislation 
of  Congress  for  the  rebel  Slates.  Proof  in 
relation  to  any  other  allegations,  therefore, 
in  the  end  cootributes  to  the  support  of  this 
cbarge,  as  well  as  whatever  proof  may  be  found 
on  the  record  particularly  relating  to  it.  Evi- 
dence in  relation  to  soch  a  charge  to  a  large 
extent  must  necessarily  be  circumstantial, 
where  the  party,  while  ostensibly  executing 
the  law,  predetermines  its  miscarriage,  and 
must  be  surrounded  by  difficulties,  but  it  does 
nut  seem  easy  to  dismiss  the  matter  as  having 
uu  foundation  whatever. 

The  ani'mt/s  of  the  President  has  been  made 
ofiensively  causpicaous  in  his  assignments  and 
changes  of  the  commanders  of  the  several 
military  depiirtments.  and  especially  by  the 
removal  of  Qeneral  Sneridan  aind  the  appoint- 
ment of  General  Hancock  in  Louisiana,  whose 
BOtiou  in  that  department,  regarded  as  a  dread 
calamity  by  Union  men,  so  enraptured  the 
President  that  he  even  ventured  upoa  the  offi- 
cial impudence  of  asking  Congress  to  tender 
to  the  new  comnaander  a  vote  of  thanks,  well 
knowing  that  Cougress  could  have  no  other 
feeling  than  that  oT  painful  solicitude,  if  not 
of  disgust,  in  regard  to  tJie  part  which  the 
President  had  persuaded  one  of  our  veteran 
generals  to  assume  in  the  ezeeutioo  of  the 
recoustructioQ  acts ;  but  all  such  fact«,  which 
bave  not  been  formally  ofiered  in  evidence,  may 
be  excluded  froMi  our  view  of  this  article,  and 
ilierewill  enough  remain  of  substance  in  odier 
charges  of  the  article  to  justify  the  conclusion 
that  It  sbonld  be  considered  as  having  been 
couclusixety  supported  by  tite  proof. 

The  various  cbai^isa  in  the  articles  of 
impeachment  raise  the  question  whether  the 
President  can  do  certain  actfi  with  impaaity. 
Can  be,  in  violation  of  his  oath,  refuse  to  take 
care  that  the  lav/a  be  iaith  fully  executed?  Can 
he,  in  violation  of  the  Constitution,  exercise 
au  exclusive  power  to  remove  and  appoint  to 
oiBce?  Can  he,  in  violation  of  the  laws  of 
the  land,  disobey  such  parts  of  the  laws  as  he 
pleases,  and  when  he  pleases?  With  so  much 
be  appears  to  have  been  justly  charged,  and 
such  acts  would  not  seem  to  be  improperly 
ebaracterized  when  called  high  misdemeanors. 
If  they  are  uot,  what  are  tbe^  ?  Certainly  they 
^re  not  innocent  acts.  What  is  a  misdemeanor  ? 
The  delioitions  given  in  Webster's  dictionary 
are  as  follows : 

"1.  Ill  behavior:  evileondnot:  fanlt:  mtsmanate- 
munt. 


"2.  (Idw.)  AayorimeleMthanarelonr.  Theterm 
applies  lo  all  offenMs  far  which  th*  law  has  not  fur- 
msbod  a  particular  name." 

If  we  limit  the  term  to  the  law  definition,  it 
would  still  be  a  very  modest  name  for  the 
offenses. 

If  the  President  is  guilty,-  he  cannot  be  guilty 
of  anything  less  than  a  misdemeanor.  If  the 
&ots  charged  do  not  amount  to  a  misdemeanor, 
then  the  poww  to  impeach  the  President  might 
as  well  forever  be  abandoned. 

But  the  issues  immediately  iuvolved  in  the 
articles  of  impeachment  only  thinly  cover  other 
aad  graver  matters,  identical  in  character  with 
some  of  the  great  questions  raised  by  th  e  receii  t 
rebellion.  It  is  a  serious  question  whether  the 
executive  department  of  the  Government  shall 
be  permitted  to  absorb  some  of  the  most  im- 
portant powers  conferred  upon  Congress  by  the 
Constitution  ;  but  it  is  an  aggravation  of  the 
question  when  this  absorption  is  struggled  for 
in  the  interest  of  disloyal  citizens,  and  in  be- 
half of  the  fallen  fortunes  of  slavery.  It  is  as 
much  the  duty  of  Congress  to  maintain  its  own 
rights  as  it  is  its  duty  not  to  trench  upon  the 
just  powers  of  the  Uzecntive ;  but  the  main- 
tenance of  the  rights  of  Congress  looms  up  to 
higher  importance  when  it  is  seen  that  just  now 
hereon  hangs  the  right  of  ten  States  to  a  repub- 
lican form  of  government,  to  freedom,  and  the 
protection  of  equal  laws.  To  concede  that  laws 
made  br  a  vote  of  two  thirds  of  each  branch  of 
Congress,  the  President's  objections  to  the  con- 
trary notwithstanding,  may  be  litigated  or  dis- 
regarded and  set  at  defiance  by  a  vetoing  Presi- 
dent, would  be  to  yield  a  plain  provision  of  the 
Constitutlbn.  Even  to  allow  snch  lawq  to  be 
avoided,  or  to  wink  at  a  baiting  execution  of 
such  laws,  would  soon  undermine  and  destroy 
the  check  which  it  was  intended  should  be 
placed  upon  an  ambitious  and  self-willed  Ex- 
ecutive, if  the  Presidentcan  makeand  unmake, 
remove  and  appoint  the  chief  officers  of  the 
Government  at  his  own  will  and  pleasure — 
having  in  view  no  other  consideration  than 
whether  they  are  or  are  not  subservient  to  hit 
pdHqf — then,  instead  of  being  the  agent  of  the 
Constitution  to  "take  care  that  the  laws  be 
faithfully  executed,"  he  becomes  the  agent  of 
governmental  patronage,  to  bend  both  the 
lawmakers  and  the  people  to  his  will.  If 
the  Senate  has  the  right  to  be  cotisnlted  as  to 
appointments,  this  right  cannot  be  abrogated 
by  Congress  nor  nnllified  by  the  President. 
In  time  of  war  the  power  of  the  Executive 
stretches  out  its  strong  arm  over  a  new  and 
vast  field  ;  but  even  in  time  of  war,  and  over 
military  and  naval  officers,  the  power  of  the 
President  does.aot  extend  to  the  latitude  which 
President  Jbhnson  claims  in  time  of  peace  in 
regard  to  officers  in  the  oivil  servicew 

It  would  be  wrong  to  convict  President  John- 
son upon  a  laerely  technical  violation  of  the 
law,  witheat  violence  to  substanee  and  harm- 
ing nobody,  and  it  would  be  equally  wrong  to 
exonerate  him  npon  a  mere  techicality  while 
the  practical  breach  of  the  law  was  flagrant. 
If  he  has  been  substatftially  guilty  of  the  un- 
lawful -offenses  charged,  then  our  duty  to  th* 
Government  and  the  people  requires  his  con- 
viction. If  through  inadvertence,  or  compelled 
by  an^  haste,  he  made  a  mistake  in  his  inter- 
pretation of  the  law,  acting  with  entire  good 
faith,  a  mistake  that  he  would  gladly  repair  on 
the  first  opportanity,  then  he  perhaps  might 
be  forgiven.  But  this  is  no  such  case,  and  the 
Preaidnant  of  the  United  States,  of  all  men, 
should  not  ask  to  be  excused  on  account  of 
ignorance  of  the  law.  It  is,  however,  rather 
an  obstinate  adherence  of  the  President  to  his 
own  predetermined  will.  He  does  not  think 
he  has  made  a  mistake.  His  veto  message  of 
the  2d  of  March,  1867 ;  the  suspension  of  Mr. 
Stanton,  August  6,  1867,  nnder  the  act,  with 
the  appointment  of  General  Grant  as  Secretary 
ad  iiUerim ;  and  his  report  to  the  Senate  of 
December  12,  1807,  of  the  reasons  for  tbe  sus- 
pension of  Mr.  Stanton,  all  prove  that  the 
President  fully  comprehended  the  law,  and  he 
mast  have  acted  with  deliberation  when  he 
exercised  his  constitutional  right  to  withhold 


his  assent  from  the  bill  before  it  became  a  law, 
and  with  equal  deliberation  when  he  subse- 
quently conformed  to  the  strict  letter  of  the 
jaw  ill  the  suspension  of  Stanton,  though  giv- 
ing unsatisfactory  reasons  therefor.  When  he 
flatly  disobeyed  the  law  by  removing  Stanton, 
February  21,  1868,  and  authorized  Thomas  to 
fidl  his  place,  he  dtd  not  act  inadvertently — he 
had  pondered  long  how  to  break  the  law  with 
personal  impunity — and,  although  it  is  not  pre- 
tended that  this  last  move  of  President  Jotoson 
was  devised  or  advised  by  any  of  his  constitu- 
tional advisers,  it  cannot  have  been  made 
through  a  mere  blunder  as  to  the  meaning  of 
the  law,  but  it  appears  more  like  a  bold  attempt- 
to  trample  the  law  under  the  heels  of  executive 
power. 

If  the  intent  of  the  President  was  good,  that 
should  mitigate  and  possibly  shield  him  from 
the  extreme  penalty  hanging  over  him  for  the 
offenses  charged  and  either  proved  or  admitted. 
A  positive  breach  of  the  law  carries  on  its  face 
a  bad  intent,  and  there  is  little  or  no  proof  of 
good  intent  other  than  the  offer  of  prooi  through 
members  of  hia  Cabinet  of  what  the  President 
had  at  some  time  said  to  them,  or  what  they 
bad  at  some  time  said  to  him.  Suppose  this  be 
admitted:  that  his  Cabinet,  one  and  all,  pro- 
nounced the  law  unconstitutional ;  that  it  did 
not  include  the  Secretary  of  War ;  and  that  the 
question  as  to  the  validity  of  the  law  ought  to 
be  carried  to  the  Supreme  Court.  All  this 
would  only  show  that  the  President  gave  and 
received  bad  advice,  which,  to  say  the  least,  is 
not  the  best  evidence  of  good  intent,  and, 
instead  of  diminishing  the  OMnse,  theoretically 
increases  it;  for,  after  all,  the  President,  by 
whomsoever  advised,  must  be  held  responsible 
for  his  own  acts,  and,  in  addition  thereto,  lo 
some  extent,  for  the  acts  of  his  ministers.  If 
he  choose  to  break  tbe  law  he  must  do  it  at  his 
own  peril  and  take  the  consequences.  The 
advice  of  his  Catunet,  if  good,  would  only 
shield  the  President  if  practically  adopted,  but 
it  would  be  monstrous  to  shield  him  frofli  the 
feet  that  bad  advice  had  been  given  to  him  when 
it  is  too  plain  that  the  tmder  of  good  advice, 
if  unpalatable,  wonid  be  at  the  peril  of  the 
instant  removal  of  the  party  by  whom  given. 
It  is  quite  plain  that  the  President  intended  to 
oust  Mr.  Stanton  at  all  hazards — by  fair  means 
if  he  could,  but  at  any  rate  to  oust  him — and 
he  did  not  intend  himeetf,  whatever  others 
might  do,  to  resort  to  any  lawsuit  in  the  pro- 
cess. The  testimony  of  General  Sherman 
shows  that  the  President  believed  Mr.  Stanton 
would  yield  because,  as  he  said,  he  whs  "cow- 
ardlv;"  so  when  General  Thomas  brought  to 
the  White  House  tbe  account  of  bis  doings  on 
the  21st  of  February,  the  President  said,  "  Very 
well;  go  and  take  charge  of  the  office  and 
perform  the  duties." 

Thei%  was  then  no  hint  of  disappointment 
at  the  lack  of  a  lawsuit.  It  was  not  unUI  the 
next  day,  when  the  masquerade  was  over  and 
Adjutant  General  Thomas  found  himself  in  the 
clutches  of  the  law,  that  the  President  again 
said,  according  to  General  Thomas,  "Very 
well ;  that  is  the  place  I  want  it,  in  the  courts." 
Though  others  might  litigate  the  question,  it 
is  not  clear  that  he  ever  sought  to  initiate  any 
legal  proceedings  himself  But  the  assump- 
tion on  the  part  of  the  President  that  it  was 
his  privilege,  if  not  his  duty,  to  violate  the 
law  rather  than  to  faithfblly  execute  it,  in  order 
to  make  npa  case  for  the  decision  of  the  courts, 
instead  of  showing  good  intent,  exhibits  an 
obstinate  purpose  not  to  yield  to  a  law  passed 
b^  a  constitutional  majority  of  Congress  against 
his  objections.  And  the  pretense  that  the 
courts  would  decide  against  the  constitution- 
ality of  the  law  is  sheer  assumption.  Even  if 
there  had  been  reasonable  dpubt  as  to  its  con- 
stitotionali^,  it  was  the  law  of  the  land  until 
decided  otherwise  by  the  Supreme  Court,  the 
only  tribunal  having  authority  'o  stay  the  force 
of  any  law  for  a  single  m<>ment.  Certainly 
the  President,  who  swears  to  maintain  tlie 
Constitation,  which  makes  it  one  o(  his  chief  . 
duties  to  take  care  that  the  taws  be  faithfully 
executed,  cannot,  at  his  own  will,  elect  what 
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laws  he  will  execute  and  what  he  will  ignore. 
But  there  is  hardly  more  reason  to  suppose 
the  Supreme  Court  would  decide  the  tenare- 
of-oflice  act  uncoustitutional  than  aoy  otherlaw 
amoDg  our  statutes. 

Nor  can  good  intent  be  found  in  the  mode 
pursued  by  the  President  in  striving  to  get  rid 
of  the  hateid  War  Minister.  When  he  suspended 
Mr.  Stanton,  in  August,  186t,  in  order  to  pre- 
Tail  upon  the  Senate  to  consent  to  the  suspen- 
sion, be  made  General  Grant  Secretary  of  War 
ad  interim — entirely  an  unexceptionable  ap- 
pointment. But  after  he  quarrelled  with  Gen- 
eral Grant  because  he  did  not,  when  the  Senate 
-refused  to  consent  to  the  suspension,  Md  and 
abet  him  in  placing  the  office  in  the  lap  of  the 
President  before  Mr.  Stanton  could  repossess 
it,  then  he  proposed  to  act  independently  of 
the  law  and  of  the  Senate,  and  look  General 
Thomas,  so  utterly  nntit  that  his  very  designa- 
tion impeaches  the  judgment  if  not  the  integ- 
rity of  the  appointing  power.  I^ater  nomina- 
tions ore  open  to  criticism,  either  as  bad,  or, 
when  otherwise,  they  appear  too  evidently 
extorted  in  the  nature  of  a  propitiation  to  the 
Senate  sitting  on  the  trial  of  the  impeachment 
of  Andrew  Johnson.  The  general  history  of 
the  conduct  and  manner  of  the  President,  in 
his  various  attempts  to  remove  Mr.  Stanton, 
certainly  fails  to  furnish  evidence  of  any  good 
intent ;  nor  is  it  to  be  believed,  if  the  fielabad 
been  opened  for  a  wider  »earch,_that  it  would 
have  been  attended  by  any  happier  result. 

Having  been  among  those  who  were  origin- 
ally for  living  down  the  administration  of 
President  Johnson  rather  than  to  attempt  to 
bring  it  to  an  abrupt  close  by  an  impeachment, 
although  admitting  his  culpability,  I  have  yet 
had  no  other  desire  than  to  be  able  to  render  a 
just  and  impartial  verdiet.  Sumtboning  to 
my  aid  all  the  light  with  which  the  case  has 
been  illuminated,  and  at  the  close  of  the  trial 
the  culpability  still  appearing  no  less,  I  can- 
nut,  under  the  solemnities  of  an  oath,  declare 
the  President  innocent.  Th«  example  of  Pres- 
ident Johnson,  were  it  possible  so  gross  a 
wrong  could  have  passea  unheeded,  might 
have  been  comparatively  harmless ;  but  when 
solemnly  adjudicated,  with  the  eyes  of  the 
world  fixed  upon  it,  establishing,  as  it  will,  a 
precedent  to  be  quoted  and  followed  in  all 
future  lime,  I  cannot  eossent  to  ignore  or 
waive  it  as  a  light  matter,  and  thereby  ingrail 
the  idea  into  the  republican  Constitstion  of 
the  United  States  that  the  Executive  is  para- 
mount, and  may  dominate  at  will  over  the 
lenslative  branch  of  the  Government. 

Mr.  Stanbery,  counsel  for  the  President  and 
late  Attorney  G«Deral,  has  made  a  feeling  ap- 
peal to  us  in  behalf  of  his  client.  He  has  seen 
him  often  tempted  by  had  advice,  and  knew 
that  evil  counselors  were  around  Atm  more 
than  once,  but  never  discovered  anytfiing  in 
him  bwt  loyalty  to  the  Comtiiuiioii  and  the 
laws.  "Yes,  Senators,"  says  Mr.  Staabery, 
"  with  all  his  faults,  the  President  has  been 
more  sinned  against  than  sinning.  Fear  not 
to  aeqait  bim.  The  Constitution  of  the  coun- 
try is  as  safe  in  his  hands  from  violence  as  it 
was  in  the  hands  of  Washington." 

This  appeal  would  be  moKe  apt  not  to  go 
unheeded  if  Mr.  Stanbenr  himself  could  be 
considered  an  impartial  judge  as  to  what  course 
the  President  ought  to  pucsue,  and  bad  not 
heretofore  failed  to  discover  anything  in  that 
man  buthyaUy;  but  it  is  painful  to  be  obliged 
to  presume  that  Mr.  Stanbery,  as  one  of  the 
chief  advisers  of  the  President's  most  obnox- 
ious measures,  is  entitled  to  some  share  of  the 
doubtful  honor  of  our  Chief  Magistrate's  pres- 
ent position. 

Neither  the  fiiots  sanrounding  this  case  nor 
those  making  the  history  of  President  John- 
sou's  administration  show  evidences  of  good 
intent  or  jusdfy  future  confidence.  Ever  since 
Andrew  Johnson  reached  the  Presidency  mor« 
or  less  pressure  has  been  felt  that  it  was  neces- 
sary for  Congress  to  remain  in  session — ad- 
.  journing  lute  to  meet  early  and  at  extraordi- 
nary and  inconvenient  seasons — lestgrave  evils 
and  perplexing  complioetiens  should  be  pre- 


cipitated upon  the  country  by  his  headstrong, 
if  not  treacherous,  action  in  the  absence  of 
the  legislative  branch  of  the  Government. 
Decide  the  charges  here  in  his  favor  now ;  say 
that  he  has  done  no  wrong ;  admit  that  the 
House  of  Representatives  are  all  at  fault,  and 
Congress  or  the  Senate  never  more  need  to 
remain  here  as  the  guardians  of  law  and  of  a 
representative  form  of  government,  or  as  a 
bulwark  against  the  encroachments  of  execu- 
tive power.  President  Johnson  and  all  future 
Presidents  may  break  laws  or  make  appoint- 
ments at  will,  and  do  anything  which  goes  to 
make  np  the  character  of  an  uncurbed  despot. 
I  am  glad  to  remember  that  at  the  com- 
mencement of  the  late  rebellion  Andrew  John- 
son took  a  bold,  outspoken  stand  in  behalf  of 
the  Union ;  and  that  fact  shall  protect  him,  so 
far  as  my  vote  is  concerned,  from  any  other 
penalty  for  his  recent  great  offenses  than 
a  simple  removal  from  office.  I  would  not 
deprive  him  of  the  poor  privilege  of  being  a 
candidate  for  the  suffrages  of  any  portion  of  Uie 
people  who  may  think  him  worthy,  whether 
for  President  or  alderman.  But  his  appoint- 
ment to  office  of  men  supposed  corruptly  to 
be  putting  more  money-  into  their  own  pockets 
than  into  the  Treasury  ;  his  discreditable  use 
of  the  pardoning  power  ;  his  unmasked  threat 
in  his  last  annual  message  that  it  might  become 
proper  for  him  to  "adopt  forcible  measures  or 
such  as  mi^ht  lead  to  force"  in  opposing  an 
unconstitutional  act  of  Congress ;  his  appoint- 
ment, in  violation  of  law,  to  places  of  honor 
and  trust,  rebels  not  able  to  take  the  oath  of 
office,  in  preference  to  loyal  men ;  his  malign 
attempts  to  foist  upon  the  country  liis  policy 
of  restoring  the  rebellious  States  without  secur- 
ity for  the  future  and  against  the  measures  of 
salutary  reform  proposed  by  Congress;  and 
his  bitter  and  active  efforts  to  defeat'the  adop- 
tion of  the  constitutional  amendment  proposed 
by  the  Thirty-Ninth  Congress,  known  as  arti- 
cle fourteen,  and  known,  also,  as  the  great  seal 
of  security  for  the  broad  principles  of  national 
freedom  and  human  rights :  these  facts,  and 
such  as  these,  do  not  allow  me  to  gratuitously 
credit  the  President  with  good  intent  in  the 
past,  nor  can  I,  notwithstanding  his  counsel's 
appeal,  in  the  face  of  such  a  record,  by  a  ver- 
dict of  acquittal,  become  responsible  for  his 
eooduot  in  the  futnre. 


OPINION 

OP 

HON.  SAMUEL  C.  POMEROY. 

As  DO  man  can  see  with  the  eyes  of  another, 
so  no  one  can  control  his  judgment  upon  the 
precise  views  and  opinions  of  others.  And 
although  other  Senators  may,  and  have,  given 
better  and  perhaps  more  logical  reasons  for 
their  votes  upon  questions  involved  in  this 
great  truti  ot  impeachment  of  the  PresideHt, 
still  as  my  own  judgment  must  be  controlled 
by  my  own  vieas  and  optntoru,  I  propose  to 
set  them  forth,  as  briefly  as  possible,  in  the 
opinion  and  views  I  now  submit 

The  people  of  the  United  States,  through 
the  House  of  Representatives  in  Congress 
assembled,  have,  in  constitutional  form,  pre- 
sented at  the  bar  of  the  Senate  eleven  articles 
of  impeachment  against  Andrew  Johnson, 
President  of  the  United  States,  for  high  erimes 
and  misdemeanors  in  office.  The  charges  have 
been  answered  b^him;  and, after  over  forty 
days  of  patient  trial,  the  time' has  come  whea 
Senators  are  required  or  allowed  to  state  their 
oooclnsiuns  upon  the  pleadings  and  proofs. 
This  brief  statement  will  explain  the  reasons 
of  the  judgment  I  am  prepared  to  give  by  my 
response  to  each  article. 

In  considering  the  questions  to  be  decided, 
it  ia  to  be  borne  in  mind  that  this  proceeding 
is  not  a  suit  between  Andrew  Johnson  and 
Edwin  M.  Stanton,  or  between  the  persons 
appearing  here  as  managers  and  Andrew 
Johnson. 

The  Senate  of  the  United  States  has  no 
jurisdiction  of  auch  controversies,  nor  shoald 


they  be  influenced  by  considerations  relating 
to  individual  persons. 

The  proceeding  is  national.  The  people  of 
the  United  States  impeaching  through  their 
constitutional  agents  a  public  officer,  high  in 
place  and  power,  for  his  public  acts,  and 
demanding  judgment  against  him,  not  for  a 
private  injury,  but  for  public  wrongs,  viola- 
tions of  the  Constitution,  which  they  formed 
and  adopted  for  iiiegeneral  welfare,  and  trans- 
gressing laws  enacted  by  them  through  their 
constitutional  representatives  in  Congress  as- 
sembled. If  these  violations  are  set  forth  in 
the  articles  of  impeachment,  and  admitted  in 
the  answer,  or  proven  on  the  trial,  then  the 
verdict  of  conviction  must  not  be  withheld.  To 
this  point  I  now  address  myself. 

The  first,  second,  and  third  article'  of  im- 
peachment relate  to  the  removal  of  Mr.  Stan- 
ton from  the  office  of  Secretary  of  War  and 
the  appointment  of  Lorenzo  Thomas  as  Sec- 
retary of  War  ad  interim  on  the  21st  day  of 
February,  1868,  without  the  advice  and  con- 
sent of  the  Senate,  then  in  session,  there  being 
no  v&concy  in  the  office  of  Secretary,  and  hav- 
ing been  none  during  the  recess  of  the  Senate. 

These  official  acts  of  Mr.  Johnson  are  averred 
to  be  in  violation  of  the  tennre-of-office  act, 
and  of  the  Constitution  of  the  United  States. 

It  is  set  up  in  defense  or  excuse — 

1.  That  Mr.  Stanton  was  not  removed  on 
the  21st  day  of  February,  and  is  still  Secretary 
of  War. 

2.  That  Mr.  Stanton  is  not  Secretary  of  War, 
because  his  term  expired  at  the  death  of  Mr. 
Lincoln. 

3.  That  Lorenzo  Thomas  was  not  appointed 
Secretary  of  War  ad  interim  on  the  21st  day 
of  February. 

4.  That  Lorenzo  Thomas  was  lawfully  ap- 
pointed Secretary  of  War  ad  interim,  Mr. 
Johnson  having  the  constitutioual  power  to 
appoint  him,  without  the  advice  and  consent 
of  the  Senate. 

6.  That  the  act  regnlating  the  teuure-of- 
office  is  unconstitutional. 

6.  That  Mr.  Johnson  has  the  "power  at  any 
and  aU  times  of  removing  from  office  all  exec- 
utive officers  for  cause  to  be  judged  of  by  the^ 
PreriMnt  alone. ' ' 

7.  That  the  removal  and  appointment  were 
made  only  to  test  the  validity  of  the  tenure-of- 
office  act  before  the  judicial  tribunals. 

It  needs  but  a  glance  to  see  that  the  grounds 
ofdefense  are  absolutely  inconsistent  with  each 
other,  conflict  with  the  Constitution  and  act 
of  Congress,  and  tend  to  overthrow  the  form 
and  spirit  of  republican  government. 

No  question  has  been  discussed  so  fuDy 
since  the  foundation  of  the  Government  as 
the  constitutionality  of  the-tenure-of-office  act, 
and  four  successive  times  the  Senate's  judg- 
ment pronounced  the  aot  to  be  in  conformity 
with  the  Gonslitation,  and  that  judgment  of 
the  Senate  was  pronounced  deliberately  Iqr 
Senators  upon  their  official  oaths ;  no  less  sol- 
emnly than  the  oath  under  which  they  have 
conducted  this  trial.  No  new  view  or  arga- 
ment  has  been  presented  on  this  trial  to^shake 
the  validity  of  thai  act. 

The  effort,  on  the  ground  of  former  prece- 
dents, to  excuse  the  removal  of  Stanton  and 
{he  ad  interim  appointment  of  Thomas  with- 
out the  advice  and  consent  of  the  Senate  in 
session,  and  no  vacancy  existing  in  the  office, 
fails,  because  no  similar  instance  can  be  found, 
bat  in  every  case,  save  one,  there  was  an 
existing  vacancy  ;  and  in  that  one  the  removal 
was  accomplished  -by  the  snbmissioa  of  an 
appointment  to  the  Senate,  and  a  distinct 
recognition  of  its  constitutional  authority.  The 
President  on  the  21gt  of  February,  by  an 
order  of  that  date,  declared  that  Mr.  Stanton 
was  thereby  removed  from  the  office  of  Secre- 
tary of  War ;  and  by  another  order  of  the  same 
date,  "on  that  day,  Mr.  Stanton  was  removed 
from  the  office  of  Secretary  of  War,  and  Lorenao 
Thomas  appointed  Secretary  of  War  ad  in- 
terim." And  also,  on  the  same  day,  by  an 
official  message  to  the  Senate,  announced  the 
removal  and  the  appointment. 
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If  in  the  face  of  his  own  o£S(ual  acts  and ' 
records  he  can  send  lawyers  to  the  bar  of  the 
Senate  to  plead  and  pretend  there  was  no 
removal,  and  that  his  message  to  the  Senate 
was  false,  it  would  be  an  example  of  official 
prevarication  withbat  a  parallel  in  the  history 
of  mankind  I 

Finally,  the  claim  set  np  in  Mr.  Johnson's 
answer  of  power  at  anyandalUimes  to  remove 
executive  officers,  for  caase  to  be  judged  of  by 
him  alone,  effectually  abrogates  the  constitu- 
tional authority  of  the  Senate  in  respect  to 
official  appointments,  subverts  the  principles 
of  republican  government,  and  usurps  the  un- 
limited authority  of  an  autocrat.  It  moreover 
puts  to  flight  the  ridicblous  pretense  that  the 
President  designed  only  to  submit  the  tenore- 
of-office  act  to  the  test  of  judicial  decision. 

In  my  deliberate  judgment,  therefore,  I  must 
believe  the  people  of  the  United  States  have 
clearly  maintained  and  substantiated  the  alle- 
gations contained  in  the  first,  second,  and  third 
articles  of  impeachment. 

But  to  be  more  particular  I  will  for  a  few 
moments  consider  these  first  three  articles 
separately  and  in  detail,  as  we  must  answer,  in 
our  judgment,  of  guilty  or  not  guilty  apon  each 
one  separately. 

The  first  article  charges  a  violation  of  the 
act  of  Congress  regulating  the  tenure  of  civil 
ofBces  by  the  unlawful  removing  of  Edwin  M. 
Stanton  from  the  office  of  Secretary  of  War. 

The  fact  of  removal,  as  I  have  said,  is  fatly 
established  by  official  acts  and  records,  namely : 

1.  The  President's  order  of  removal  on  the 
2l8t  day  of  February,  1868,  which  states  that 
Mr.  Stanton  is  "hereby  removed  from  the  office 
as  Secretary  for  the  Department  of  War,"  and 
that  his  ijinctions  as  such  would  terminate  upon 
the  receipt  of  said  communication,  and  directs 
bim  to  transfer  to  Lorenzo  Thomas,  as  Secre- 
tary*of  VfAT  adinterim,  "all  records,  books, 
papers,"  &c. 

2.  The  order  of  same  date  to  said  Lorenzo 
Thomas,  declaring  that  Edwin  M.  Stanton 
' '  haoitfg  been  thit  day  removed  from  the  office 
as  Secretary  for  the  Department  of  War,"  he, 
the  said  Thomas,  was  authorized  and  empow- 
ered to  act  AS  Secretary  of  War  ad  iTUerim, 
and  directed  immediately  to  enter  npon  the 
discharge  of  the  duties  pertaining  to  that  office. 

3.  By  the  message  of  the  same  date  to  the 
President  of  the  Senate  announcing  that  he 
had  removed  Mr.  Stanton.  * 

4.  By  the  continual  recognition  of  Mr. 
Thomas  as  Secretary  of  War  ad  interim  from 
that  until  the  present  day. 

The  fact  of  removal  being  thus  established, 
it  is  sought  to  justify  it  on  two  grounds :  first, 
that  the  tenure-of-office  act  is  unconstitutional ; 
and  second,  that,  if  valid,  its  provisions  do  not 
restrict  the  President  from  removing  Mr.  Stan- 
ton. Without  entering  into  a  protracted  discus- 
sion, it  is  sufficient  to  say  that  the  constitadon- 
ality  of  the  "tenure  act"  was  fiilly  disousaed 
ia  the  Senate  before  its  original  passage,  and 
by  a  large  and  solemn  vote  it  w^B  held  to  be 
constitutional. 

The  objection  was  again  specifically  made 
by  the  President  in  his  veto  message,  and  the 
act  was  again  held  to  be  constitutional  by  a  vote 
exceeding  two  thirds  of  the  Senators  present 
The  question  was  a  third  time  made  in  the 
Senate  by  the  President  in  his  message  relating 
to  Mr.  Stanton's  suspension ;  and  was  a  fourth 
time  decided  upon  the  consideration  of  the 
message  of  the  21st  of  February  announcing 
Mr.  Stanton's  removal.  No  question,  I  repeat, 
has  been  so  fully  and  thoroughly  considered  or 
so  often  deliberately  decided  as  the  constitu- 
tionality of  the  tenure-of-office  act.  And  in 
the  discussion  during  this  trial  the  counsel  for 
the  President  have  advanced  no  new  views  or 
arguments  which  had  not  beea  several  times 
considered  in  the  Senate.  %o  ^t  if  any  ques- 
tion can  be  settled  by  this  Senate  and  put  l^  us, 
at  leastforever  at  rest,  so  that  there  is  no  room 
for  further  dispute,  it  ia  the  eonstiiutionaliiy  of 
the  tenure-of-office  vet.  That  Mr.  Stanton's 
tenure  of  office  as  Secretary  of  War  was  at  the 
time  of  bis  removal  within  the  provisions  of  that 


act,  and  hence  his  removal  was  a  violation  of 
the  act  is  also  equally  plain. 

The  first  clause  of  the  first  section  of  the  act 
applies  to  all  civil  officers  aud  prohibits  their 
removal  without  the  advice  and  consent  of  the 
Senate.  The  proviso  makes  an  exception  and 
limitation  in  respect  to  Cabinet  officers.  It  was 
admitted  that  Mr.  Stanton  had  been  duly  ap- 
pointed Secretary  of  War  by  Mr.  Lincoln,  and 
was  serving  out,  ae  was  Mr.  Johnson,  the  res- 
idue of  Mr.  Lincoln's  term.  If  the  Cabinet 
were  not  within  the  proviso,  then  by  the  first 
clause  of  the  first  section  of  the  act  they  were 
not  subject  to  removal  or  suspension  without 
the  sanction  of  the  Senate.  If  within  the  pro- 
viso, they  could  not  be  removed  without  such 
sanction  until  the  expiration  of  thir^  days 
after  the  term  of  appointment.  So  that  it 
makes  no  difference  which  horn  of  the  dilemma 
Mr.  Johnson  selects,  for  in  either  case  he  trans- 
gressed the  law.  Mr.  Johnson  is,  moreover, 
concluded  absolutely  on  this  point  by  his  own 
official  acts  and  records..  During  his  Admin- 
istratioa  treaties  with  foreign  nations  have 
be«a  made,  foreign  territory  has  been  pur- 
chased. Every  civilized  nation  of  the  globe 
has  been  dealt  and  •  negotiated  with  by  Mr. 
Seward  as  Secretary  of.  State.  Loans  have 
been  contracted,  revenues  collect<>d,  taxes 
imposed,  thousands  of  millions  of  dollars  in 
money  or  public  credit  have  been  expended 
or  invested  by  Mr.  McCuUoch  as  Secretary  of 
the  Treasury.  Fleets  have  been  dismantled, 
naval  vessels  and  armaments  sold  by  Mr. 
Welles  as  Secretary  of  the  Navy.  Armies  have 
been  disbanded,  a  new  army  raised  and  or- 

§anized,  and  millions  of  dollars  of  military 
isbursements  expended  every  month  nnder 
the  direction  of  Mr.  Stanton  as  Secretary  of 
War.  The  Departments  of  State,  Treasury, 
War,  and  Navy  for  three  years  have  been  held 
under  the  same  tenure.  How,  then,  can  it 
now  be  pretended  by  Mr.  Johnson  that  the 
term  of  wese  officers  expired  at  the  death  of 
Mr.  Lincoln,  or  that  a  new  appointment  was 
necessary,  when  none  was  made?  What,  in 
such  a  view,  would  be  the  condition  of  our 
foreign  relations  or  national  credit?  But  the 
objection  now  raised  by  or  in  behalf  of  Mr. 
Johnson  is  not  only  answered  by  these  acts 
-done  under  bis  authority,  but  it  is  also  re- 
pelled by  the  most  solemn  records  under  his 
own  hand.  The  order  suspending  Mr.  Stan- 
ton was  addressed  to  him  as  "Secretary  of 
War,"  and  professed  to  suspend  him  from  thai 
office.  The  veto  message  of  the  tenure  ad 
insisted  that  its  operations  extended  to  Cab- 
inet officers.  The  annual  message  urged  that 
specific  objection.  The  message  to  the  Senate 
relating  to  the  suspension  of  Mr.  Stanton  again 
pressed  thiLt  point.  And  the  order  of  removal 
specially  stated  that  he  imm  on  that  day  (Feb- 
ruary 21,  1868)  removed  from  office  as  Secre- 
tary for  the  Department  of  War.  The  ad 
interim  appointment  of  Thomas,  the  appoint- 
ments of  Ewing  and  Schofield  declare  Mr. 
Stanton  "removed,"  not  pretending  that  his 
office  had  expired  by  the  death  of  Mr.  Lincoln. 
Without  pursuing  the  subject  further,  the 
termaof  the  Constitution,  the  plain  words  of 
the  act  of  Congress,  the  acts  and  the  official 
records  of  the  President,  and  the  solemn  judg- 
ment of  the  Senate,  determine  clearly  as  hu- 
man understanding  can  comprehend  that  the 
tenure-of-office  act  is  constitutional,  and  that 
Mr.  Stanton  did  lawfully  hold  the  office  of  Sec- 
retary of  War  on  the  21st  day  of  Febrnary  last 
by  the  tenure-of-office  act  beyond  removal  with- 
oat  the  advice  and  consent  of  the  Senate ;  and 
that  his  removal  "on  that  day"  by  Andrvw 
Johnson  was  in  eontemptnoua  disobedience  and 
flagrant  violation  of  the  law,  constitatingahigh 
mwdemeaBorl  and,  consequently,  that  Andrew 
Johnson  is  guilty  in  man aer  and  fona  as  charged 
in  the  first  article  of  impeoohroeat. 

The  second  article  charges  that  on  the  21st 
day  of  February,  1868,  the  Senate  being  in 
session,  and  there  being  no  vacancy  in  (he  office 
of  Secretary  of  War,  with  intent  to  violate  the 
Constitution  of  the  United  States  and  the  act 
of  Congress  regulating  the  tenure  of  certain 


civil  offices,  Andrew  Johnson,  President,  &c., 
did  issue  and  deliver  to  Lorenzo  Thomas  a 
letter  of  authority,  set  fdtth  in  the  article  of 
impeachment,  whereby  Thomas  was  authorized 
and  empowered  to  act  as  Secretary  of  War  ad 
interim,  and  directed  immediately  to  enter 
npon  the  discharge  of  the  duties  pertaining  to 
that  office;  that  the  Senate  was  in  session  on 
the  21st  day  of  February  last ;  that  there  was 
no  vacancy  in  the  office  of  Secretary  of  War, 
and  that  the  President  on  that  day  did  issue  the 
letter  of  anthority  as  charged,  are  fUlly  proved : 
first,  by  the  letter  of  anthority  having  the  gen- 
nine  signature  of  Andrew  Johnson ;  Msond, 
by  the  statement  in  the  said  letter  of  authority 
that  Edwin  M.  Stanton  had  "been  this  day  re- 
moved from  office  as  Secretary  of  War ;"  and, 
third,  by  the  President's  message  of  the  same 
date  to  the'Senate. 

Issuing  this  letter  of  authority  to  Lorenzo 
Thomas  was  a  direct  violation  of  the  tennre-of- 
office  act.  Now,  if  that  act  be  constitutional — 
as  I  have  shown — then  the  President's  guilt 
nnder  the  second  as  well  as  the  first  article 
stands  without  defense ;  and  hence  I  am  forced 
to  the  conclusion  that  the  President  is  ffuiUy 
as  he  stands  charged  in  the  second  artide  of 
impeachment. 

The  third  article  charges  that  on  the  21st 
of  February  last,  while  the  Senate  was  in  ses- 
sion, Andrew  Johnson,  President,  kc,  with- 
out authority  of  law,  did  appoint  one  Lorenzo 
Thomas  Secretary  of  War  ad  interim  without 
the  advice  and  consent  of  the  Senate,  with  the 
intent  to  violate  the  Constitution  of  the  United 
States,  no  vacancy  in  said  office  having  hap- 
pened during  the  recess  of  the  Senate,  and  no 
vacancy  existing  at  the  time  of  the  appoint- 
ment of  the  said  Thomas.  That  the  President 
did  make  the  appointment,  that  the  Senate 
wa^^  session,  tha^  no  vacancy  existed  at  the 
time  of  the  appointment,  are  all  facts  nnde- 
nied  and  fully  proved  by  the  evidence  referred 
to  in  the  preceding  article. 

But  'the  President  sets  up  in  defense  that 
similar  appointments  were  made  by  his  prede- 
cessors, and  that  he  is  vested,  as  President, 
with  "the  power  at  any  and  all  times  of  re- 
moving firom  office  all  upecntive  officers  for 
cause  to  be  judged  of  by  ffie  President  alone." 
This  ground  of  defense  fails,  because  no  ten- 
ure-ofoffice  law  prohibited  his  predecessors 
from  making  such  appointments ;  and  because 
no  case  has  been  found  in  which  a  President 
assomed  the  rig^t  to  create  a  vacancy  by 
removal  and  then  make  an  appointment  with- 
out the  advice  and  consent  of  we  Senate,  when 
this  body  was  in  session. 

Before  Mr.  Johnson  nsnrped  anthority  inde- 
pendent of  thb  Senate,  removals  during  the 
session  recognized  in  every  instance  the  con- 
stitutional authority  of  the  Senate  over  the  pro- 
posed appointment  Its  denial  would  deprive 
the  Senate  of  that  oonstitutional  check  which 
constitutes  one  of  its  most  important  functions, 
and  would  establish  the  distinctive  claim  of  in- 
dependent, exclusive  executive  power,  now,  for 
the  first  time  in  our  nationid  history,  boldly 
and  defiantly  avowed. 

The  act  of  President  Johnson  is  not  only 
unsaaetiooed  by  precedent,  but  on  principle 
the  olaim  of  power  set  up  is  contrary  to  the 
Constitution,  which  says  "  the  President  may 
nominate,  and  by  and  with  the  advice  and  con- 
sent of  the  Senate  appoint,"  ftc,  ftuf «  is  also 
incompatibie  with  the  honor,  safety,  and  exist-  • 
ence  of  our  form  of  government. 

Bearding  the  act  of  the  President,  in  ap- 
pointing Lorenzo  Thomas  Secretary  of  War 
ad  interim,  as  an  unlawful  nsnrpation  of  power, 
violating  the  Constitntion  and  an  act  of  Con- 
gress, tiM  President  is  guilty,  in  mjr  judgment, 
in  manner  and  form  as  charged  in  the  third 
article  of  impeachment. 

The  fmrti,  fifth,  sixth,  and  seventh  articles 
of  impeachineat  eharge  an  unlawful  conspiracy 
by  Mr.  Johnson  with  Lorenzo  Thomas,  to  ac- 
complish the  nnlawfnl  object  specially  set  forth 
ia  each  of  the  before-named  articles.  What- 
ever conclusion  might  be  formed  on  these  arti- 
cles, if  they  stood  alone,  nnaecompanted  by 
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qny  overt  tuUt,  iu  furtherwic«  of  tb«  ol^eots 
slated,  ibo  cviUeiice  in  i)as  case,  taken  id  con- 
neouou  wiih  tlie  Buveral  auts  nufaed,  ooiapeU 
tLe  biilief  lUat  tkece  was  a  char,  distinct  uu- 
darsijtudiDg,  coabiaation,  and  conapiracy  be- 
tween Johosou  and  'i'liomaa,  witli  the  intent 
and  purpoae  set  forth  in  the  «everal  article*. 
Hiii  efforts  to  have  orders  issued  and  obeyed 
wiliioui  (as  provided  by  law)  theirgoiogUirough  ' 
the  otAce  ot  the  General  of  the  Army :  his  iiiid-  i 
lag  a  man  wlio  ' '  would  obey  his  orders  with-  ' 
out  regard  to  the  law,"  and  appointing  him  for 
tite  time  being;  bis  reappointment  ot  Colonel 
CoopfiiStufter  he  bad  been  rejected  by  the  Sen- 
tito  at  this  very  session  s  all  these  acta  taken 
together,  and  others  of  the  same  character, 
compel  in  me  tJie  belief  that  the  President  did 
'  uulawfully  conspire  with  others  to  violate  the 
law,  and  hence  is  guilty  in  manner  and  form 
aseh»r|[ed  in  the  fourth,  fifth,  sixth,  aad  sev- 
entti  ariicleS'Of  iiapeachmeut. 

The  eighth  article  charges  that  the  letter  of 
aulbority  of  Febroajry  21,  1868,  was  issued  by 
Presideat  Johnson  to  Lorenzo  Thonias  with 
intent  to  control  the  moneys  appropriated  to 
be  disbursed  for  the  military  service  in  viola- 
tion of  the  Constitution  and  of  the  civU-teonre 
act. 

it  is  not  denied  that  the  appointment  of 
Lorenzo  Thomas  Secretary  of  War  od  interim 
would  give  him,  while  he  acted  under  such 
appointment,  the  same  control  exereised  by  a 
Secretary  of 'War  duly  nominated  and  eon- 
firmed  by  the  Senate.  The  military  disburse- 
ments, amounting  to  many  millions  of  dollars, 
were  thus  placed  in  the  hands  and  at  the  power 
(jif  a  mere  appointee  of  the  President  and  the 
creature  of  his  will,  made  and  unmade  by  the 
breath  of  his  power  al«Be. 

It  is  an  invariable  maxim  that  every  man — 
and  especially  every  high  official — inteadl^be 
consequences  of  his  own  aAs;  and  hence  that 
Vr-  Johnson  designed  to  invest  Lorenzo 
Thomas  with  power  over  the  military  dls- 
bursementB — especially  when  aided  by  Cooper, 
unlawfully  in  the  door  of  the  Treasuiy— thus 
putting  the  Treasury  within  reach  of  the  arm 
of  the  Presideitt  alone.  This  ie  both  a  crime 
and  a  misdemeanor :  and  therefore  he  is  guiltor 
in  manner  and  form%s  changed  in  the  eighth 
article  of  impeachment. 

The  ninth  article  charges  that  the  President 
instructed  General  Emory,  commander  of  the 
military  departmeut  of  the  District  of  Colum- 
bia, that  the  law  which  re<}uired  all  orders  and 
insttuotions  relatiug  to  mililaiy  operations  be 
issued  thrdugh  tlie  General  of  the  Army  was 
unconstitutional  and  in  costravention  with 
Geaeral  Emory's  eommissioa,  and  this  was 
done  with  intent  to  iaduce  General  Emory,  in 
his  oSeial  capacity  as  co«inaHder  of  the  de- 
partment, to  vktlate  tiie  provisioas  of  the  act 
of  Congress  aforesaid,  and  with  farther  intent 
to  prevent  the  execution  of  the  iaiM,re-cf- office 
act  and  to  prsveut  Mr.  Staatoa  from  holding 
and  executing  the  duties  6f  the  office  of  Sec- 
retary of  War. 

The  fact  that  the  Preiideat  did  inatruct  the 
military  commander  of  this  departaeot  that 
the  law  requictug  militaTy  orders  to  be  issued 
by  the  President  through  the  QeBenat  of  the 
Army  was  uqconstitatiooAl  ia  distinctly  proved 
by  General  Emery.  Wbgr  was  such  instruc- 
tion given  at  that  lime,  and  why  were  there 
auch  suspicions  aroused  because  officers  were 
c^U«4  at  .General  Umoiy's  headquarters?  It 
was  onl^  on  account  of  what  the  President 
bad  decWM  to  dol — to  eoutrol'  the  Depart- 
ment of  Wart  Itwaaia.furtheiaace  of  wMt 
he  had  said  to  Geaeral  Grant — "  t^at  aa  early 
as  last  August  ho-bad  determined  to  diapos- 
seKS  Me.  Stanton  of  the  War  Office  at  all  haz- 
ards." These  whisperiag^  to  General  Emory 
have  a  peculiar  significance  to  my  mind,  when 
I  remember  what  was  at  that  moment  in  the 
mind  of  the  President  relating  to  gettiiM  pos- 
session of  the  Department  of  War  ana  dis- 
Mssessiug  Mr.  Stanton  and  getting  around 
General  Grant  by  issuing  ord^  direet  to  hi» 
subordinate  officers. 
It,  to  ov  minds  admiu  of  no  otke*  Bwtive  or 


intention  than  that  which  is  charged,  and, 
taken  with  all  atCcndant  circumstances,  forces 
the  conclusion  that  the  President  is  guilty  in 
manner  and  formaa  charged  in  the  ninth  article 
of  impeachment. 

The  tenth  article  chan^that  at  sundry  times 
and  places  therein  set  forth,  Andrew  Johnson, 
President,  &c.,  made  certain  intemperate,  in- 
flammatory, and  scandalous  harangues,  and 
uttered  loud  threats  smi  bitter  menaces  as 
well  against  Congress  as  the  laws  of  the  United 
States,  with  intent  and  design  to  set  aside  the 
powers  of  Congress,  and  to  bring  the  L^is- 
latnre  and  the  several  branches  thereof  into 
disgrace,  ridicule,  hatred,  and  reproach,  and 
to  impair  and  destroy  the  regard  aud  respect 
of  the  good  people  of  the  United  States  for 
Congress  and  the  legislative  powers  thereof, 
and  to  excite  odium  aud  resentment  against 
Congress  and  the  laws  dnly  and  constiiution- 
ally  enacted.  And  all  this  while  the  Presi- 
dent was  under  his  oath  to  see  that  the  laws 
were  faithfully  executed.  It  has  been  estab- 
lished beyond  dispute  that  the  scaodalous 
harangues,  set  forth  in  this  article  were  made 
by  the  President  atthe  times  and  places  stated. 
Their  intent  is  manifest  as  plainly  as  human 
speech  can  exhibit  the  irmtive  and  impulse  of 
man's  heart.  And  thesedenuaciations,  threat- 
ening to  "veto  their  btiis,"  were  spoken  oat 
of  the  "abundance  of  the  heart"  which  led 
him  tbns  to  "  impromptu  speak,"  and  to  defy 
the  very  laws  he  was  sworn  to  exeente. 

Our  Government  was  framed  to  rest  upon 
opinion  and  reason,  and  not  upon /orce.  The 
good  will  of  the  nation  toward  the  laws  and 
the  law-makers  is  of  the  highest  importance  to 
secure  obedience,  and  the  man  or  the  public 
officer  who,  by  act  or  speech,  strikes  at  this 
foundation,  does  an  irreparable  injury. 

The  histoid  ofi>  republican  governments 
shows  that  the  first  efforts  of  tyrants  and  usurp- 
ers has  been  directed  to  nndermining  and  de- 
stroying the  faith  of  the  people  in  tttfeir  rep- 
resentative and  legislative  bodies. 

In  his  harangues,  Andrew  Johnson  fol- 
lowed with  more  than  usual  directness  the 
beaten  path  toward  the  overthrow  of  con- 
stitational  government — a  government  which 
encourages  and  seenres  the  largest  freedom  of 
speech  consistent  with  its  own  perpetuity  ;  a 
government,  too,  that  has  provided  tor  striking 
dowu  the  sappers  and  miners  who  work  at  its 
own  foundations.  Under  this  charge  and  by 
the  proofs  the  President  must  stand  guilty  of 
the  high  misdemeanor  charged  in  this  tenth 
article  of  impeachment. 

The  eleventh  and  last  article  charges  that 
on  the  18th  day  of  August,  1866,  Andrew 
Johnson,  President,  &c.,  did,  by  a  public 
speech,  declare  and  affirm,  that  the  Thirty- 
Ninth  Congress  was  acta  Congress  authorized 
by  the  Constitution  to  exercise  legislative 
powers ;  that  its  legislation  was  not  valid  or 
obligatory  upon  him,  except  so  far  as  he  might 
approve  the  same ;  and  also  denied  its  power 
to  propose  amendments  to  the  Constitution. 
This  article  further  specifies  certain  of  his 
official  acts  done  in  pursuance  of  that  declara- 
tion, devising  and  contriving,  among  other 
thin^,  to  prevent  the  execution  of  the  tenure- 
of-office  act,  and  to  prevent  the  execution  of 
other  laws,  especially  the  ' '  acts  to  provide  for 
the  more  efficient  government  of  the  rebel 
States." 

The  public  speech  referred  to  in  this  article 
was  made  before  a  large  assemblage  at  the 
Executive  Mansion,  and  clearly  proved,  aa  well 
aa  sMbstoalialJy  admitted.  It  imports  nothing 
loss  than  a  total  denial  of  the  conatitutionid 
power  of  Coagveae  to  pass  any  laws  but  snch 
as  be  approves.  It  usurps  the  whole  law- 
making power,  and  vests  its  validity  abs(^utely 
in  hisapppovai.  The  pwwers  of  Congress  are 
thus  abrogated ;  and  the  Government  of  the 
United  States  is  practically  vested  in  Andrew 
Johnson  I 

It  is  v^a  to  treat  this  and  the  preceding 
article  with  levity  or  affect  to  pass  them  over 
with  contemptuous  indifference  or  frivolous 
excos*.    They  Mre  public  declarations  by  the 


I  •Chief  Executive,  preceded,  accompanied,  and 
followed  by  act*  in  strict  accordance  with  the 
theme.  They  have  thus  become  siguiiicaiit 
facts,  full  of  enormity  in  themselves,  aud  lioldly 
threatening  the  peace,  welfare,  and  existence 
of  constitutional  government. 

While  some  of  the  articles,  which  would 
seem  to  operate  iu  the  first  instance  only  on 
an  individual,  the  offenses  charged  in  the  tenth 
and  eleventh  articles  embrace  in  their  range 
all  the  powers  of  the  Government,  and  llie 
validity  of  all  the  legislation  of  Congress  since 
the  rebellion  began.  The  national  debt,  the 
taxes  imposed  ujd  collected  by  acta  of  Cod- 
grass,  the  collection  of  the  reveirae — in  abort, 
every  operatiou  of  the  Governmeat  depending 
upon  the  action  of  Congress  daring  and  since 
the  rebellion,  are  struck  at  by  the  hand  of  the 
President.  And  if  I  was  to  declare,  on  my 
oath,  for  the  acquittal  of  the  President  luider 
these  articles,  charged  and  proved,  then,  in- 
deed, would  I  feel  myself  to  be  guilty  of  pervert- 
ing the  trust  imposed  upon  me  under  the  Con- 
stitution of  the  United  States  as  a  member  of 
this  high  court  of  impeachment*.  > 

If  I  am  to  vote  for  acquittal  I  shall  sanc- 
tion these  new  violations  of  law  and  of  the 
Constitution.  I  shall  consent  that  the  Presi- 
dent may  possess  himself  of  each  and  all  de- 
partments of  this  Government,  and  menge  into 
one  head  all  the  independent  prerogatives  of 
eackof  the  departments  aswere  wisely  {provided 
by  the  early  framers  of  our  representative  Gov- 
ern uent. 

I  cannot  be  thus  false  to  my  convictions  of 
duty,  false  to  the  trusts  imposed  by  my  posi- 
tion as  a  Senator  sitting  upon  this  great  trial, 
nor  false  to  my  loyal,  earnest,  and  devoted  con- 
stituency, whose  every  impulse  I  feel,  nor  false 
to  my  anxious  countrymen,  whose  eyes  are 
upoa  me.  Conviction  to  my  mind  is  a  duty, 
ay,  a  necessity,  oader  my  oath  as  a  SedlUor 
trying  this  cause.  1  cannot  escape  if  I  would 
the  conviction  which  the  evidence  in  this  canse 
forces  upon  me.  And  conviction  is,  to  my 
vision,  peace.  It  is  quiet  to  our  long  distracted 
country.  It  means  reatoroHon  upon  the  basis 
of  loyalty,  liberty,  and  equal  simrage,  which 
secures  and  perpetuates  e^al  rights  to  all 
American  freeman — now,  thaak  Gfod,  Ameri- 
can citizens  1 

Charged  by  the  Constitution  with  a  share  in 
this  trial,  I  cannot  shut  my  eyes  to  the  crimes 
an<t  misdemeanors  charged,  and  proved  also, 
in  this  the  eleventh  article  of  impeachment; 
and  with  uplifted  hand  aud  heart  I  declare  my 
belief  to  be  that  tlie  PretieUat  u  ffuiligl 


HON. 


OPINION 

OP 

LOT   M.  MORRILL. 


Th«  President  is  impeached  by  the  House 
of  Bepiesentativea  of  high  crimes  and  misde- 
meanors, in  thdt  on  '21st  of  February  last  he 
issued  an  or«^r  for  the  removsl  Irom  office  of 
Edwin  M.  Stanton,  Secretary  of  War,  with 
intent  to  violate  the -teaure-of-office  act,  and 
to  remove  said  Stanton  from  office. 

In  that  on  said  21st  February  he  issaed  to 
General  Thomas  a  letter  authorizing  and  em- 
powering him  to  act  as  Secretary  of  War,  there 
being  no  vacancy  in  that  office,  with  intent  to 
violate  the  tenure-of-offioe  act. 

In  that  on  the  said  21st  of  February  he  did 
appoint  said  Thomas  to  be  Secretary  for  the 
Department  of  War  ad  mttrim,  viit^oaX  the 
advice  and  consent  of  the  Senate,  no  VBCaocy 
having  happened  in  said  office,  w-ith  if^tent  to 
violate  the  Coostitntion  of  the  United  Statea. 

In  Uiat  he  conspired  with  said  Thomas  to 
bind^  and  prevent  said  Stanton  from  filiiog 
said  office.;  to  prevent  and  hinder  the  execu- 
tion of  the  teaure-of*officeaet;  to  get  posses- 
sion of  the  War  Office,  and  of  the  property  of 
the  United  States  ia  the  Department  of  War. 

In  that,  with  iutent  to  violate  the  teaoro-of- 
offioe  act,  he  authorized  said  Thomas  to  act  as 
Secretary  of  War,  there  being  no  vacancy  in 
said  oS<w,  and  the  Senate  then  being  iaseasioa. 
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■  In  thM  ke  attempted  mlawMiy  to  indace 
^Denl  B111017  to  obey  bis  oiden,  and  sot 
tiiMe  issued  by  tka  QeiMtai  of  tb«  Army,  -with 
iatent  to  eoable  him  to  defast  tha  tenafe-of- 
ofiice  arct,  with  inteat  to  prerent  said  StMitoti 
ifom  boldiDg  his  office. 

la  tkat,  to  bring  Congress  »to  coatampt, 
tad  oxoite  tbe  odiam  of  tke  paopie  agaiast 
<!<Migre88  aad  tlia  laMs  by  it  eaaetad,  b«  nade 
aartaia  pablie  addresses,  indaeent  and  tinb«* 
•OMing  m  the  CUef  Ma^strate,  by  the  means 
%her««f  he  faroogkt  tba«fioe  into  «oatempt, 
tidioale,  aad  ^graee. 

In  that  ha  attempted  ta  prevent  said  Stantwi 
from  lesaming  the  office  of  Secretary  of  War, 
«fier  the  reAisal  of  the  Seaete  to  ooocar  in  his 
•nspeasion ;  also  to-  piereat  tbe  exeestion  of 
the  act  of  2d  March,  1867,  tnahing  eppropria- 
tiona  for  the  support  of  tbe  Araiy,  aad  an  act 
to  provide  for  the  more  efficieot  govwnmeat 
6f  the  rebel  States. 

The  President,  aasweriiig,  doaa  not  contro* 
vert  tb»  essential  fiMsts  ehai^ed,  botiMtits  that 
tke  acta  complained  of  are  aathorited  by  tbe 
Oonatitntion  and  laws ;  and  farther,  thutif  in 
any  respeet  this  plea  fails  of  a  oomptete  justi- 
fication he  should  still  be  acqaitted,  as  those 
•ets  were  all  done  in  good  faith  in  the  perfom- 
•Bce  of  poblio  duties,  arising  ia  llie  exeoatioe 
9t  his  office,  incased  upon  him  by  the  Censti- 
talkna  and  laws  and  in  defense  and  axeeotion 
9f  them,  Coneorring  in  maeh  of  tke  reaaan- 
ing  of  the  Seaatora  who  «ie  of  opimoa  that 
the  answer  aad  defense  of  the  President  ae  to 
teverai  of  die  charges  fail  of  suehjastifieatkiB, 
I  shall  contest  tay^i  with  a  stateasant  of  tha 
grtMinda  of  my  opiaiMi  apaa  •  portiea  of  the 
kurtidea  only. 

Tha  first  thrae  afti(4ea  aad  the  elevaatfa  re- 
laite  to  the  attempt  to  raaaave  Mr.  Staatoa  fi-om 
the  o£Soe  of  Seeretaiy  of  War  |  the  aathority 
to  Geneial  Thooun  ta  take  posaasnen  wtd  to 
alo  the  daties  »f  the  ofioe ;  the  i^ipoiataMnt 
of  Oasana  Thoaaa  aa  SeoMtary  of  War  ai 
imterim;  and  theattKnpttoprarent  Mr.  Slanto* 
from  reaamiag  tke  dotiea  of  his  ofikial  effioe 
SkAar  his  saspensMMi  had  beea  nao- concurred  is 
bgr  the  Benate. 

The  question  arising  andar  these  articles 
t«ni8  chiefly  apon  the  questioii  whether  tbe 
teaara-of-omce  aot  is  ia  coafliot  with  the  Coa- 
Btkution  of  the  United  States,  and  the  e«e  of 
Mr.  Staatoa  waa  affacted  by  it. 

ThsM  are  aadantood  to  be  the  grosnda  upon 
whieh  the  coaasel  for  the  President  place  die 
defease  to  theae  wtides,  and  Uwt  apon  which 
•pinio*  divides  in  the  Senate. 
'>  Is  the  tenarepof-offioe  aot  oaoonstitntional, 
•otd  is  Mr.  Stanton  embraced  in  its  provisMns 
BO  as  to  be  protected  ky  ttt 

As  to  the  first  proposition  ai  between  the 
Senate  aad  the  Presiaent,  it  is  not  anew  qaes- 
taoD,  aad  it  is  diffieult-to  perceive  how  it  can 
I»roperlT  be  regarded  by  either  as  an  opeo  qum' 
ttoD.  The  aot  had  been  folly  coaaidored  wbaa 
it  was  first  eaaeted  in  the  Senate,  Was  meoa- 
sidered  after  it  had  been  retaraed  by  the  Pres- 
ident with  his  objectioaafally  staled,  and  agaia 
fmnwid  with  that  naaaiouty  neeeaaary  to  give  it 
tke  force  of  law,  his  olgaetioas  to  tin  ooatrary 
matwkkatanding,  and  cafanilaled  to  leave  little 
doubt  as  to  the  coafideaee  with  which  the  Sea- 
»ke  held  its  o^ioae. 

TbelegialativBand  ezecutiva  pFcoedenta  and 
ymetice  in  ear  hiatoty  touahiag  the  power  of 
tke  PreaideBt  t«  remove  from  att«e,  relied 
upon  by  him  aa  aathoritati»e  iaterpsstatioa  af 
tke  Caaetitutioa,  were  kaewa  and  fiuaitiat;  to 
Goagress  at  the  tiose.  It  is  aot  snggsatsd  that 
tke  act  waa  hastily  or  incoDsiderately  pasaad, 
as  it  will  aot  be  doalMd  that  Oangraas  bad,  ia 
the  recent  examples  of  the  exercise  of  this 
power  by  tbe  EKecaiire,  abmwtaat  apportani^ 
of  ju^iag  of  the  expedieaoy  of  a  farther  eoa- 
tinuance  of  this  practice. 

The  biadiog  force  of  this  practice  of  removal 
hf  the  Piesideot  rests  npoatha  interpretation 
oivea  to  the  Cooatttotioa  by  the  First  Coagiass. 
It  is  not  insisted  that  this  interpretatieo  by 
that  Congress  was  aathotitativs  and  eoaelosiva 
wf«a  sacceediag  CanfreMaB,aa4it  iaadstitted 
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tiiat  the  extent  of  its  aathority  is  as  a  precedent 
only.  The  questioti  was  therefore  open  to 
farther  legislative  regulation,  and  tbe  practice 
which  had  obtained  under  tlie  aot  of  1780  eonld 
properly  aad  should  necessarily  be  mo<Ufied 
or  reversed,  as  experience  Bhoaid  dictate  that 
the  public  interests  demanded.  The  Congress 
of  1867,  itwill  not  be  denied,  had  all  the  power 
over  tl»  sabject  that  the  Ceogrcss  of  17^9  is 
aMipoasd  to  have  had. 

TOsides,  it  ia  well  known  that  the  Congress 
«f  1788  were  &r  firvm  having  been  uaanimoaa 
ia  their  opi  oions  twi  action.    One  braoek  was 

"   divided  apon  tha  measare,  aad  it  finally 

by  tke  easdng  vote  of  the  Presiding 

loer ;  and  that  from  that  time  to  the  date  of 
tke  aet  in  qaestion  the  interpretatioa  of  the 
First  Congress  had  been  repeatedly  the  sabject 
of  grave  debate  in  Congrew,  and  was  bblieved 
by  the  most  eminent  of  oar  staUsmen,  jurists, 
and  oommentatocaupon  the  Constitntion  to  be 
onsoond. 

ladeed,  the  President  is  not  nndorstood  to 
iavake  tM  Senate  now  to  declare  void  for  oon- 
flifit  with  the  Constitatian  alaw  which  had  so  re- 
cently received  its  sanction,  aad  that  after  his 
objeotioBs  ta  it  had  been  fully  considered,  bat 
that  theargameat  presented  ismther  in  extenn- 
attOB  of  his  refiisal  to  obey  aad  enforce  it.  For 
tbe  parpose  of  these  proceedings,  the  aet  in 
question  nay  properly  and  must  neeeasarily  be 
t«garded  as  valid,  aatess,  indeed,  it  should  be 
deemed  advisable  that  Congress  should  repeal 
all  laws  the  validity  of  which  may  be  qoestioned 
hf  the  President,  whi<di  he  siay  deem  iaexpe- 
dient,  er  to  which  ke  does  not  yield  a  willing 
obedience. 

We  are  then  brooi^t  to  consider  the  qaestion 
whether  the  case  ot  Mr.  Staoton  was  affected 
by  the  teaare-ef-ofiice  net.  The  first  section 
of  that  aet  is  as  followa : 

"  Xfaot  avenr  pwaoe  ksUinr  say  oBelsI  oBa«  te 
which  he  has  been  appointed  by  aad  with  tbe  advioe 
and  consent  orthe  Senate,  and  erery  pemon  who  shall 
hereafter  be  appointed  to  any  such  oAee,  and  shall 
heeome  daly  inalified  t«  a«t  thsrein,  is.aiia  abait  be, 
entitled  to  hold  each  ofiice  until  a  successorshall  have 
been  in  a  like  manner  aiipointcd  and  duly  quali6ed, 
except  asfaerein  otherwise  prarided :  Provided,  That 
Ihe  SMrataria  of  State,  of  tha  Xreuuiv,  of  War.  af 
the  Navjr,  and  of  the  Interior,  the  Poatoiaster  Oen- 
oral,  and  the  Attorney  Qenerat,  shall  hold t heir  olficee 
reepeetivejy  for  and  daring  tbetermof  thePresident 
by  whom  they  may  bsve.bem  aapoiBted,  aad  foreae 
month  tbereafter.suhjeot  to  removal  hy  aod  with  tbe 
advice  and  consent  or  the  Senate. 

The  counsel  for  the  President  contend  that 
"out  of  this  body  of  the  section  it  is  explicitly 
declared  that  there  is  to  be  excepted  a  partic- 
ular class  of  officers,  '  except  as  herein  other- 
wise provided.'"  The  Senator  from  Iowa, 
[Mr.  GniMES,]  in  his  published  opinion,  says : 

"Mr.  Stanton's  case  is  not  within  the  body  of  the 
Ant  teotioD.  The  tenure  whieh  that  provides  for  is 
net  tbe  taaore  of  aoy  Saereiary." 

OUier  Senators,  who  agree  with  Mr.  Games 
in  the  oeaelasion  to  wUsli  ke  eomes,  adopt 
the  views  of  the  eouasei  for  tbe  President. 
These  views  are  the  eftpoeites  is  statement  and 
prineiple,  and  caaaot  be  recoaeiled  with  eaeh 
other. 

The  cottsttnctiea  of  Judge  Cartis  is,  that  the 
bedr  «f  the  seotioa — the  words  "every  person 
homing  any  civil  office,  appointed  with  the 
advioe  and  conseatof  tlie  Senate" — n«c«ssart^ 
tmskniet  Mr.  Stanton's  casej  as  he  vras  a  civU 
oftcer  who  bad  -beea  apfMoikedwilk  advice 
aa4  oaaeent  of  tlie  Sanate;  and  to  get  rid  ef 
Mr.  Stanton'acase  ke  ia  forced  to  tke  eonstmc- 
tiMt  that  tke  words  "  except  as  bereoi  other- 
wiae  pcevidsd  "  "  except  him  oat  of  the  kody 
of  tke  aaetioa ;"  wkila  the  Senator  from  fa>w« 
aeeon^iskeB  the  aaase  resnlt  mare  diiesUy, 
bat  not  lesserroseonsly,  Wf  denying  altogether 
that  his  ease  is  inohided  ia  the  body  of  tlM 
section.  It  admits  of  no  argament  that  tkis 
last  epinaen  is  nnseaad,  aad  that  eenelnotosw 
drawn  ft«a  sneh  prcmiaea  are  nntaanUe.  Tke 
words  "every  person  holding  any  civil  office," 
&e. ,  by  the  force  of  the  aaavoidable  meaning 
of  laBgaaae,  it  ansl  be  ooooeded,  embrace  the 
case  of  Mr.  Stanton,  then  holding  the  office 
of  Secretary  of  War. 

But  leavii^  this  diserepaaqr  of  dedaotion  I 
■turn  to  the  ee«»stoue>te»  af  the  aet  of  indge 


GattiB,  which  seems  to  be  tbe  generally  received 
interpretstion  of  those  who  hold  that  Mr.' 
Stanton's  case  is  not  provided  for  in  the  act. 

He  concedes  that  the  words  "every  person 
holding  any  civil  office,"  Ac,  include  Mr. 
Stantou,  bat  insists  that  the  words  "  except  as 
herein  otherwise  provided,"  taken  in  connec- 
tion with  the  proviso  that  follows,  operate  to 
exdttde  him  from  this  general  description  of 
persons. 

The  words  "  exeept  as  herein  otherwise  pro' 
vided,''  it  is  plain,  either  standing  alone  o* 
taken  in  connection  with  the  proviso,  are  not 
entitled  to  the  force  of  tertns  of  absolute 
exclusion,  but  rather  are  used  in  the  sense 
of  qualifying  some  antecedent  provision  in  thtt 
body  of  the  section.  Now,  what  are  thes6 
antecedent  words  or  provision  to  which  these 
qnaKfying  words  relate,  and  which  they  are 
snpposed  to  modify  1  I>o  they  quali  ^  the  pro- 
vision "every  person  holding  any  civil  office," 
he,  ••ex«5ept  as  herein  otherwise  provided," 
or  the  Words  "is  and  shall  be  entitled  to  hold 
his  said  office  until  his  successor  shall  in  lik6 
manner  be  appointed  and  qualified?"  "  except 
as  herein  otherwise  provided." 

Do  the  qualifying  words  operate  to  txdndt 
a  portion  of  the  permits  from  holding  officA 
under  this  act  altogether,  or  do  they  operate  to 
qualify  the  condition  of  holding  f  The  former 
constmetion,  it  is  submitted,  does  violence  to 
the  intent  of  the  aet ;  besides,  it  is  an  obvioos 
misapplication  of  the  qualifying  words  to  a 
portion  of  the  section  to  which  they  do  not 
relate.  It  is  clear  that  it  was  the  intent  of  ths 
aet  to  regulate  a  tenure  of  office  of  some  sort 
of  all  the  persons  described  in  the  body  of  the 
section,  that  is,  "every  person  holding  any  civil 
office,"  &c. ;  but  by  this  construction  a  portion 
of  those  persons  fail  to  be  provided  tor  alto- 
gether; while  the  adoption  of  the  other  view 
provides  for  them  a  tenure  of  office-,  bnt  differ- 
ent in  its  conditions,. and  is  thas  in  harmony 
with  the  objects  of  the  law. 

If  it  be  accepted  that  the  Secretaries  are  not 
excepted  out  of  the  body  of  the  section,  and 
that  the  ettect  of  the  proviso  is  simply  to  pro- 
vide and  determine  what  their  tenure  of  office 
shall  be,  tbe  onlyremaining  question  is  whether 
the  provision  does  make  such  tenure  for  Mr. 
Stanton.  It  is  contended  that  it  does  not,  ae 
he  was  not  tbe  appointee  of  Mr.  Johnson,  and 
that  the  term  of  Mr.  Lincoln,  whose  appointee 
he  Was,  was  lietermined  by  death.  It  is  con- 
ceded that  Mr.  Stanton  was  oppointed  by  Mr. 
Lincoln  in  his  first  terra  of  office,  by  and  with 
the  advice  and  consent  of  the  Senate,  to  bold 
during  the  pleasure  of  the  President  fbr  the 
time  being ;  that  he  was  d-uly  holding  office 
under  that  appointment  in  the  second  term  of 
Mr.  Lincoln  and  np  to  his  death.  He  was, 
therefore,  the  appointee  of  Mr.  Lincoln  by 
original  appointment  in  his  first  term,  and  not 
less  so  in  his  second  term,  in  efftct,  by  adop- 
tion and  continuance  in  office  under  the  first 
appointment,  the  person  and  office  being  iden- 
tical, and  there  being  no  limitation  in  the  ten- 
ure of  office,  except  the  pleasure  of  the  Presi- 
dent for  the  time  being.  Mr.  Stanton  was, 
therefore,  properly  holding  office  by  appoint- 
ment of  Mr.  Lincoln  in  his  second  term  at  his 
death.  He  continued  to  hold  nnder  such 
appointmentand  commission  from  Mr.  Lincoln 
after  tlie  succession  of  Mr.  Johnston,  and  by 
his  adoption  and  continuance  in  office,  and  was 
«o  holding  at  the  passage  of  the  tenare-of-office 
act. 

Bnt  it  is  said  that  if  be  is  to  be  re^^arded  as 
tbe  appointee  of  Mr.  Lincoln  rn  his  second 
terra  tte  is  stilt  not  embraced  in  the  terms  of 
this  act,  as  that  term  closed  with  the  death  of 
Mr.  Lincoln,  and  that  since  that  event  he  haA 
been  holding  in  the  term  of  Mr.  Johnson.  It 
therefore  becomes  necessary  to  determine  what 
wasthe  "term"  of  President  Lincoln.  Was  it 
an  abscdnte  period  of  four  years,  or  was  it  that 
period  -during  which  he  served  in  his  office  ; 
the  period  for  which  he  was  elected,  or  the 
period  he  held  and  occupied  his  office?  Was 
the  Urm  of  his  office  subject,  in  the  language 
of  the  coausel  fbr  tiie  Prraid«nt,  to  a  "  cob<U- 
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tiooal  limitatioa?' '  The  term  of  the  preaden- 
Ual  office,  by  the  CoiuititutioD,  ii  four  years, 
and  that  without  regard  to  the  contiageocy  of 
holding  or  period  of  actual  service.  It  de- 
scribes the  period  for  which  the  oifice  lasts, 
and  is  without  limitation.  _  The  tenure  of  hie 
oflice  is  subject  to  the  contingencies  of  death, 
resignation,  or  removal;  but  that  relates  to 
the  condition  of  actual  holding  or  period  of 
service,  and  in  no  way  affects  the  term  or  period 
for  which  he  was  elected.  Mow,  the  language 
of  the  proviio  is,  "shall  hold  for  the  term  of 
the  President  by  whom  appointed."  Mr.  Stan- 
ton was  appointed  by  Mr.  Lincoln,  whose  term 
ef  office  was  absolutely /our  j/ean,  ander.  the 
Constitution.  The  statute  adopts  the  same 
word,  term,  and  this  makes  the  period  of  hold- 
ing identical  with  the  period  of  the  presidential 
office,  and  does  not  subject  it  to  the  contia- 
gencies  of  the  tenure  of  bis  office  or  the  period 
of  his  service. 

I  pass  the  question  whether  Mr.  Johnson  is 
or  not  serving  oat  his  own  or  the  term  of  Mr. 
Lincoln  as  unimportant  in  the  view  taken  of 
the  question.  Their  terms  of  office,  as  a  period 
of  time,  were  identical ;  and  whether  he  is  serv- 
ing out  Mr.  Lincoln's  term  of  office,  as  Vice 
President,  upon  whom  devolve  the  unties  of 
the  office  of  President,  by  death,  can  have  no 
influence  upon  the  general  fact  of  what  was 
Mr.  Stanton's  term  of  office.  In  either  case 
his  term  would  be  the  same. 

But  if,  as  is  contended  by  counsel  for  the 
President  and  those  who  adopt  his  views,  the 
proviso  failed  to  provide  a  tenure  ipr  Mr.  Stan- 
ton, he  being  conceded  to  be  in  the  body  of  the 
section,  then  as  to  him  the  words,  "except  as 
herein  otherwise  provided,"  fail  to  have  any 
effect,  and  leave  his  tenure  nnaffected,  and  the 
same  as  that  provided  in  the  body  of  tiie  sec- 
tion for  the  description  of  persons  mentioned. 
I  conclude,,  therclore,  that  the  act  did  not  fail 
of  its  object,  namely,  to  regulcUe  the  tenure  of 
office  of  "  every  person  holdiue  any  civil  office 
to  which  he  has  been  appointed  by  and  with  the 
advice  and  consent  of  the  Senate  ;"  that  Mr. 
Stanton's  case  was  not  excepted  out  of  its  pro- 
visions ;  that  the  proviso  does  regulate  for  him 
a  tenure  of  office ;  but  if  it  do  not,  then  it  is 
clear  that  it  is  regulated  as  is  provided  in  the 
body  of  the  section  for  "  every  person  holding 
any  civil  offioe,"&c.,  and  that  ms  removal  was 
a  clear  violation  of  this  act. 

But  it  is  said  that  it  is  at  least  doubtful  if 
the  act  did  affect  Mr.  Stanton's  case,  and  that 
the  effort  to  remove  him  from  his  office  on  the 
2l8t  of  February  last  was  an  atteuipt  on  the 
part  of  the  President  which  he  might  well  be- 
lieve he  had  a  right  to  make ;  that  the  attempt 
did  not  succeed,  and  that  it  would  be  an  abase 
of  power  to  remove  him  from  his  high  office 
on  grounds  so  slight. 

But  did  the  President  truly  believe  that  he 
had  the  right,  that  it  was  clear,  and  that  the 
public  weluire  justified  and  demanded  its  exer- 
cbe?  He  had  refused  his  assent  to  the  tenure-^ 
of-office  act,  stating  in  his  message,  among  bis 
reasons  expressed  for  refusal  so  to  do,  that  its 
provisions  deprived  him  of  control  over  his 
Cabinet. 

He  had  suspended  Mr.  Stanton  under  its 
provisions — so  stated  to  the  Secretary  of  the 
.  Treasury — as  required  by  its  provisions.  He 
had  communicfkted  bis  reasons  for  ibis  sus- 
pension, agreeably  to  the  terms  of  the  act,  to 
the  Senate.  He  had  been  advisad  of  the. 
action  of  the  Senate  upon  that  suspension,  and 
of  the  acquiescence  of  General  Grant  in  its 
determination  of  the  case,  and  had  witnessed 
the  return  of  Mr.  Stanton  to  his  office  and  its 
duties  in  accordance  with  the  imperative  pro- 
visions of  this  act.  With  these  acts  and  this 
knowledge  upon  the_  record  it  is  difficult  to 
believe  that  the  President  was  acting  in  that 
measure  of  good  faith  and  in  the  presence  and 
under  the  pressure  of  a  public  necessity  which 
would  justify  the  defiance  of  a  law  of  even 
doubtful  import;  that  in  this  attempt  to  put 
aside  a  high  officer  of  the  Government  without 
charge  of  misconduct  iu  office,  and  after  his 
purpose  had  been  oveifuled  hj  the  Senate,  it 


is  submitted  tltere  is  apparent  lew  of  desire  to 
consult  the  public  interests  and  faithfully  lo 
execute  th«  laws  than  to  execute  his  own  pur- 
poses upon  a  public  officer  who  had  incurred 
Eis  personal  aispleasure.  Mor  is  it  easy  to 
adopt  the  opinion  that  the  charges  and  proof 
ia  support  of  these  may  properly  be  regarded 
as  slight  or  unimportant. 

The  President  may  not  arbitrarily  aad  witb- 
ont  cause  depose  a  high  publio  officer  with  im- 
punity independent  of  the  act  uader  consider- 
ation. Wantonly  to  do  it  would  eoBStitnto  the 
easeoee  of  arbitrary  and  oabridled  power,  and 
tend  to  establi^  that  irresponsible  license  over 
the  laws  fatal  to  republican  government,  the 
first  appearance  of  wBich  demand  to  be  rebuked 
and  resisted.  The  officers  and  the  office  be- 
long and  are  amenable  to  the  law ;  they  are  its 
servants  and  not  the  "satraps"  of  the  Presi- 
dent. The  right  of  removal  is  not  an  arbitrary 
right  in  any  respect;  and,  subject  to  removal 
himself,  the  President  could  have  no  right  to 
complain  of  the  enforcement  of  a  rule  against 
him  whioh  he  couldapply  to  those  in  his  power. 
The  ptMie  iutereat,  and  that  alone,  must 
justify  the  aetiou. 

The  President  declares  in  his  anawtrthat  to 
early  as  August  last  be  had  determined  to  cause 
Mr.  Stanton  "  to  surrender  his  office  of  Secre- 
tary of  the  Department  of  War."  To  that 
end,  OB  tfa«  12th  of  the  same  month,  he  sus- 
pended him  from  his  office  on  pretense  of 
misconduct  in  office,  as  now  in  his  answer 
claimed,  under  the  exercise  of  a  power  before 
unheard  of,  and  certainly  never  before  prac- 
ticed or  asserted  by  any  of  his  predecessors, 
namely,  the  power  to  suspend  from  office  in- 
definitely, and  at  his  plecwure,  not  nntil  meet- 
ing of  the  Senato,  "  tu  incident  to  the  right 
of  removal;"  and  having  so  suspended,  kept 
that  officer  out  of  bis  office  a«d  out  of  the 
public  service  for  many  months,  and  long 
al>cr  Congress  and  the  Senato  had  convened, 
and  for  reasons  stated  in  his  message  to  the 
Senato,  wholly  inadeqnato,  unsatisfactory,  and 
unjustifiable  in  the  jndgment  of  that  body,  and 
which,  if  not  trifling,  were  charocteriaed  by 
personal  ratfaer  thaa  pnblic  considerations. 

It  will  be  observed  that  he  at  once  invokes 
the  aid  of  the  tonure-of-offioe  act  to  enable  bim 
to  cnspend  from  office  a  public  officer  who  had 
incurred  his  personal  displeasure,  and  after- 
ward, when  that  had  failed,  attompts  to  remove 
him  in  defiance  of  its  authority  and  in  contempt 
of  its  validity.  He  at  once  invokes  and  violates 
the  act  of  1796.  He  professes  to  have  appointed 
General  Grant  Secretary  of  War  aa  interim 
under  it,  and  then  violated  it  by  retaining  him 
in  office  contrary  to  its  provisions. 

He  invokes  the  judgment  of  the  Senato  on 
the  saspension  of  Mr.  Stanton,  and  after  that 
judgment  has  been  pronounced  agunst  him, 
and  ander  it  the  officer  bad  retorned  to  his 
duties  in  obedience  to  the  act  under  which  be 
had  be<Mi  suspended,  he  defies  its  anthority  by 
his  lemoval,  appoints  Gkneral'Thomas  Smtb- 
tary  of  War  aa  interim,  holds  him  out  to  the 
country  as  the  rightful  Secretary  of  War,  treats 
him  aa  a  constituent  member  of  his  Cabinet, 
ignores  Mr.  Siaoton  aitf^ther,  and  thus  sub- 
jects the  oondoet  of  the  office  of  the  Depart- 
ment of  War  to  the  dangers,  embarrassments, 
aad  perils  which  may  come  of  these  confliet- 
i»g  preteasimis,  and  rauet  come  if  these  pre- 
teneiOBS  are  made  good  by  his  acquittal,  if 
to  these  be  added  the  spirit  of  demtnoe  maai- 
feat  in  his  measase  to  the  Senate  of  FebtuMry 
32  last,  and  his  oetermiMttioD,  at  any  and  all 
hazards  to  the  public  ivtereeta,  to  cause  a  per- 
sonally obnoxious  publie  officer  "to  surrender 
his  office,"  I  am  petsuaded  that  the  peril  to 
oar  republican  stracture  of  goverament  wiH 
have  become  imminent  when  aueh  eonduet  in 
tbe  President  sball  emne  to  be  regarded  and 
tolerated  as  slight  and  trifling,  and  shall  not, 
on  the  contrary,  be  held  as  high  misdemeanors 
in  office.  Mr.  Madison,  in  oommenting  upon 
this  suhiect,  says: 

"  I  contend  tbat  the  wattton  removal  of  mcrltortoni 
ofioan  would  raWeet  Um[tb«Prwid«atJ  to  inpoMh- 
mant  and  roaioval  from  hia  own  itHtti' 


A  difer«nt  qneetion  ia  presented  on  the 
•eeond  and  third  articles.  On  the  21at  Feb- 
ruary, assunMag  to  have  removed  Mr.  Stanton, 
tbe  President,  in  writing,  autboriaed  Geneiu 
Thaans  to  act  aa  Secretary  of  War,  and  ap- 
pointed him  Secretory  of  War  ad  interim,  there 
being  no  vacancy  in  that  office,  or  pretense  of 
vacancy,  exoept  tbe  letter  to  Mr.  Stanton  of 
tbe  same  date,  tbe  Senato  then  being  in  ae*- 
sion  and  not  bein^  adviaed  npoa  tbe  snbjeet. 

The  President,  in  bia  answer,  insisto  tbat  at 
the  date  of  the  lettnr  and  its  delivery  to  Geaer^ 
Thomas  there  was  a  vacancy  in  tiw  office  of 
Secretary  of  War  eanaed  by  removal ;  that, 
notwithstanding  the  Senato  was  in  aearion,  it 
was  lawful  and  in  ncoordanoe  withdong-estab- 
lisbed  usage  to  empewer  said  Thomas  to  act  as 
Seeretary  of  War  ad  interim;  and  that,  if  the 
touure-ofK>ffion  act  be  valid,  in  doing  so  be 
violated  none  of  its  provisions. 

Whether  there  was  or  not  a  vacancy  in  that 
office  will  depend  upon  theeffectgiven  to  the  let- 
ter of  removal  addressed  to  Mr.  Stontoa,  which 
was  not  acquiesced  in,  and  under  which  no  re- 
moval defmUo  was  effectod ;  and  whether  the 
altompted  removal  or  order  of  removal  was 
jaatified  bv  any  usage  arising  under  any  pre- 
vision of  law.  It  is  not  pretended  that  any 
act  of  CoBgreas  expressly  confers  this  power 
while  the  (^ato  is  in  session,  much  less  that 
the  power  is  drawn  from  any  express  pwrtsaoa 
of  the  Constiintion.  No  pnallel  in  the  birtoiy 
of  the  Government  is  shown  or  is  believed  to 
exist  I'he  oiily  case  at  ail  approaebing  it  n 
that  of  Timothy  Piekering,  where  the  removal 
and  the  noaunation  to  tbe  Senate  of  bit  mc- 
ceasor  were  sinmUaoeoas,  and  were  cueontialW 
one  and  the  same  act,  and  was  in  and  of  rtaell 
the  mode  adopted  by  tiM  Praaident  of  obtain- 
ing the  advice  and  consent  of  the  Senato  to 
the  removal.  But  iatiiis«aae  was  an  attempted 
remonal  witbont  reiaMoae  to  tbe  Senato  and 
indepiuident  ot  it,  and  the  appointment  of  a 
Sacratory  ad  interim^  and  no  nomieatiea  to 
the  Senato  of  a  saoeetsor.  Neither  by  tbe 
implicttutn  of  the  Conetitation,  laws,  aoruai^ 
waa  the  removal  of  Mr.  Stanton  aad  tbe  cIm- 
ignation  of  General  Thomas  as  Secretary  of 
War  ad  interim  antboriied. 

But  it  is  insisted  that  tbe  removal  of  Mr. 
Stanton  having  created  a  vacancy  tbe  President 
was  antboriMa  to  fill  it  tomporarily  by  tbe 
designation  of  General  Thomaa,  nndor  the  act 
of  179&,  and  that  tbat  act  waa  not  repealed  by 
tbe  act  of  186S.  This  latter  aet  r^ieals  all 
acts  and  parta  of  acts  inconsistent  with  its 
provisions ;  and  it  is  said  tbat  ito  prorisioos 
are  not  inconsietoat  in  some  one  or  more  par- 
ticulars with  the  former  aot  upon  tbe  saiM 
subject,  and  to  that  extent  at  least  it  not  re- 
pealed. Thiscoustmctiou  is  quite  too  narrow. 
The  qneetion  is  not  whether  the  repealing  aet 
in  any  particalar  negatives  the  former  aot,  bat 
whether  in  its  objeet  aad  seope  it  was  a  sub- 
atan^  reviaon  of  tbe  law  upon  tbe  particular 
sttlqeet.  If  80,  then,  b^  weU-establiabed  mice 
of  lenl  intorpretotion,  it  does  operate  to  repeal 
tbe  former  laws  upon  that  subject. 

Now,  it  is  apparent  fimm  an  examination  of 
those  statutes  that tbnaotof  1868  waseucb  stat- 
ute of  revision.  Tbe  act  of  1793,  npon  tbe 
same  subject,  made  provision  for  tbe  ease  of 
vacancy  by  death,  and  certain  temporary  dis- 
abilities in  tbe  State,  War,  and  Treasury  De- 
partmento.  Thatef  1796  provided  tbat  "in 
case  of  vneancy,"  kc ;  and  both  ntibe  in  tbe 
cases  oontewplated  provided  tbat  the  Presi- 


rosig- 

nation,  death,  abeanee  firom  the  seat  of  Oor- 
emment,  or  sickness  in  the  heads  of  aay  of 
tbe  existing  Depevtments,  tbe  Presideat  asey 
atUhoriMe  any  head  ef  amg  other  Depwimiint, 
&c.,  to  perform  the  duties,  Ac. 

The  act  of  1668  is  a  revinon  of  tbo  law  on 
tbe  snl^ect,  ns  it  embraces  tbe  «i>j«t*a  ef  both 
prior  stotntee ;  provides  for  vacancy  br  reaigna- 
Uon,  not  providadforspeoificaUy,and  ebnnge* 
tbe  role  of  both  t>rior  statntae  aa  to  tbe  pw^ 
ta  Jm  airthnrined  to  perfont  tbe  fla  ' 
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tempowrily,  aiidmAw  promian-foi  tiieotker 
DcpMtmenta,  sad  Ml*pt*  the  •aistiag  kura  to 
the  present  cbknated  staite  of  afikin.  Can  it 
be  doobted  tliat  Ue  net  of  1803  «m  int«ided 
to  be  B  revisioD  of  tbe  whole  law  apoa  tb« 
subjeet ;  that  it  did  provide  and  wag  intended 
to  provide  one  oaifmrm  lale  for  all  the  Depart- 
ments, and  not  that  in  oaa»«f  vaeMtey  hf  death, 
reainwtisa,  Ac,  aathoiize  the  appetBtsient  of 
heoeu  of  DepartMente,  to.,  and  in  ease  of 
vaoaDejrbyremovi^toanthoriM  "anyperaoBor 
persons?''  That  the  aet  of  1868  was  iBkanded 
to  have  this  eSect  is  clear  firom  the  statement 
of  tbe  ohainaan  of  the  Committee  on  the  Jadi- 
eiaiy  who  reported  the  aot,  Hoa.  Mr.  Tavx- 
BULL,  that  it  was  his  aaderstaadiag  that  it  did 
repeal  all  former  aets  B|Hm  that  sabjeet. 

Bat  this  precise  ^MsUoa  of  the  remoival  of 

Stanton  and  appointment  of  General  Thoaas 

was  fnUy  acyudicated  by  the  Senate  aad  oe«- 

.  eluded  by  its  action  on  the  21st  February  last. 

This  is  its  record : 

"  Whereas  theSenat»bsv«rea<iv(4aade(»ndCT«l 
the  eommuiiicfttiun  of  the  Preaidsat.  Matins  that  h» 
bad  removed  Edwin  M.  Stanton,  Secretary  of  War. 
and  bud  deeignatcd  Lorenio  Thomaa  to  aot  as  Seere- 
tsiTof  War  ad  interim:  Therefore. 

ICaolved  by  the  Senate  of  the  United  SctUet-Tkat 
under  the  Conitl itution  and  laice  of  the  United  otatet 
the  President  hna  no  power  to  remove  the  Secretary 
<if  War  aad  dedsnate  any  other  eSioer  to  Beifana 
tbe  datita  vf  that  office  ad  interim." 

■  Was  that  adjudication  of  an  act  dooe  and 
submitted  to  the  Senate  for  its  ooosideratiea 
ertoBeoas?  Tbe  resolatioB  fiaally  passed  the 
Senate  without  division. 

To  those  who  would  weaken  the force-of  this 
record,  or  find  excuse  for  the  Presid«itin  the 
tmtmportaaee  of  the  traasaetioa,  it  au^r  be 
replied  that  if  the  Seaate  would  retain  its  self- 
xespest  or  oonnand  the  raqteet  of  ethers  it 
mast  stand  by  its  decrees  virtil  revetaed  for 
error,  aad  not  for  the  reason  that  the  Ptesi- 
dent  defies  them  or  relosesto  yield  ebndtenee 
to  Aem.  The  President  tells  the  Senate,  ia 
bis  eenmrnneatioB  «posi  the  subjeat,  that  as 
early  as  Aneust  last  he  bad  "  determined  ta 
cause  Mr.  finanton  to  atrreader  the  office  of 
Secretary  for  tbe  Department  ef  War."  That 
issue  is  now  for  the  third  time  distinctly  before 
the  Senate,  twice  by  the  action  of  Hie  Presi- 
dent, and  now  by  the  action  of  the  Represent- 
Atires  of  the  people.  A.  surrender  of  the 
record  of  the  Senate  is  a  surrender  of  a  pab- 
lie  officer  to  the  predetermiaed  pvi^se  and 

ftersonal  wiH  of  the  President.  It  is  need- 
ess  to  say  such  a  result  would  be  the  deposi- 
tion of  a  nigh  public  officer  without  cause,  a 
triumphant  defiance  of  the  law  of  tbe  land 
and  of  the  supreme  legislative  authority  of  the 
country. 

Whoever  contemplates  such  a  result  with 
htdifference  may  prepare  for  the  advent  of 
ezecutife  usurpation  totally  subversive  of  our 
system  of  government. 

It  only  remains  to  consider  the  proposition 
«f  tbe  counsel  for  President  that  he  should  not 
be  held  guilty  on  an  assumed  innocent  mistafce 
in  interpreting  tbe  law.  In  juc^ng  of  tbe 
intentwitb  which  the  President  acted,  the  pub- 
lic record  of  the  officer,  his  acts,  speeches,  and 
policy,  the  current  events  of  historv  connected 
therewith,  may  properly  be  considered.  The 
quality  of  tbe  particular  act  may  be  reflected 
from  the  body  of  official  reputation  and  public 
conduct,  good  or  bad. 

In  deterainiiqr  the  cbaraeter  of  tha  aets 
complained  of  touching  the  intent  of  the  Pres- 
ident, we  mi^  consider  iwhather  they  relate  to 
bis  antecedent  ^Heial  eoaAMt,  wMhu  they 
were  parely  publio  aaid  offieial  ei  private  and 
perseaal,  whether  they  arose  out  of  cose  real 
or  supposed  pressing  public  exigency,  or 
whether,  as  in  the  case  of  Mr.  Stanton,  the 
real  or  assamed  miseoaduetof  a  puMie  officer, 
or  from  a  settled  determination  to  get  rid  of 
one  who  had  become  disagreeable  to  him  at 
all  hazards,  and  because  it  was  his  pieasare 
no  longer  to  tolerate  him  in  his  office.  In  this 
light  consider  some  of  the  &ct8oonneoted  with 
tbe  removal  of  Mr.  Stanton  and  the  deaieaa- 
tion  of  General  Thomas  as  Secretaiy  of  War 
ad  interim.    In  his  w(«  of  6Ut  of  AMWt  laat,. 


MqoastiMg  tlM  remgaatio*  of  Mr.  Stanta*,  tba 
President  says  he  is  ooaatrained  to  do  so  irMa 
"  public  eonsiderations  of  a  high  character." 
The  lurecise  nature  of  these  cantideration*  it 
is  left  to  conjecture. 

In  his  messageof  December  12, 1867,  assign- 
ing the  reason  for  the  suspensiou  of  Mr-  Stan- 
ton, he  says  he  deemed  tne  reply  to  his  note 
above  referred  to  as  a  defiance  and  expres- 
sion of  a  loss  of  confidence  in  his  superior,  and 
"that  it  must  necessarily  end  our  most  im- 
portant relations." 

Also,  that  Mr.  Staatoa  held  opinions  upon 
the  suffrage  bill  for  the  District  of  Columbia 
and  tbe  recoastraction  acts  of  March  2  and  23, 
1867,  which  could  not  be  reconciled  with  his 
own  or  the  rest  of  the  Cabinet,  and  that  there 
was  but  one  result  that  could  solve  the  diffi- 
culty, and  "that  was  the  severance  of  official 
relatioiM." 

As  these  reasons  antedate  those  assigned  for 
tho  immediate  suspetision  of  Mr.  Stanton,  and 
are  the  only  causes  of  recent  occurrence,  it  is 
fiur  to  presume  that  tbe  note  which  is  declared 
to  have  led  to  the  suspension  was  induced  by 
a  predetermination  to  s6ver  the  relations  ren- 
dered necessary,  in  his  opinion,  by  that  want 
of ''unity  of  opinion"  existing  in  the  Cabinet 
on  acc6unt  of  the  conflicting  opinion  of  Mr. 
Stanton. 

In  his  answer  to  article  one  the  President 
says  that  on  or  prior  to  August  6.  1867,  "  he 
haid  become  satisfied  that  he  could  not  allow 
Mr.  Stanton  to  continue  to  bold  the  office  of 
Secretary  for  tbe  Department  of  War  without 
hazard  to  the  public  interests."  "  That  the 
relations  between  them  no  longer  permitted 
tbe  President  to  resort  to  him  for  advice,  or  be 
responsible  for  his  conduct  of  the  affairs  of  the 
Department  of  War,"  and  that  therefore  he 
determined  that  be  ought  not  longer  to  hold 
said  office,  and  considered  what  he  might  law- 
fully do  to  cause  him  to  surrender  said  office. 

Those  are  understood  to  be  tbe  reasons  for 
tbe  suspension,  as  also  for  the. removal,  or 
attempted  removal,  of  the  Secretary  of  War. 

They  are,  substantially,  that  tbe  "  relations 
between  them"  hod  become  such  in  August, 
1867^  as  not  to  "permit  the  President  to  resort 
to  him  for  advice,  or  be  responsible  for  his 
conduct  of  the  Department  ol  War  as  by  law 
reouired ;"  and  tnese  "relations"  are  the 
"  diSereuces  of  opinion  "  upon  tho  "  suffrage 
bill,"  and  the  reconstraction  acts  of  the  2d  and 
28d  March,  1867,  "upon  which  Mr.Stantou 
stood  alone  in  the  Cabinet,  and  tbe  difference 
of  opinion  could  not  be  reconciled." 

Those  are  the  "public  considerations  of  a 
high  character,"  stated  in  the  note  of  August 
5,  which  was  a  request  for  the  resignation  of 
the  Secretary,  and  which  led  to  his  suspension 
and  subsequent  removal,  to  prevent  his  re- 
suming the  duties  of  his  office  after  the  action 
of  the  Senate. 

When  before  in  the  history  of  the  Govern- 
ment did  a  President  hold  that  "differences 
of  opinion' '  of  a  Cabinet  officer  as  to  tlte  policy 
of  a  law  of  Congress,  or  of  its  constitution- 
ality, or  of  the  propriety  of  its  enforcement, 
were  "public  cousiaerations  of  a  high  charac- 
ter," which  not  only  "constrained^'  him  to 
ie<)Dast  his  resignation  of  oSice,  but  impelled 
him  to  a  determinatioa  to  "cause  him  to  sur- 
Mttda*  tbe  ottoa"— to  wiapand  hio— and,  de- 
bated ia  that  by  the  adterse  aotloa  of  the  Sen- 
ate, to  raw  WW  bin,  to  "pievaot  biw  firem 
reauaing  tbe  doties  of  tbe  office  i' '  It  is  aar- 
taia  that  diffeionees  of  opinion  "  ia  the  Cab- 
iaat"  aia  aot  aakitowii  w  oar  bistery,  a»  to 
tbe  expadieney,  the  poli^,  aod  th«  iotarprat- 
ation  of  laws;  that  th^  were  markad  ia  tbe 
Cabiaat  of  Waabington,  aad  that  they  ware  aot 
•opposed  aad  were  aot  held  to  be  "pablio 
eoasideratioea  of  a  oharaoter"  deauMding  re- 
woval  from  offioa. 

The  present  ease  is  eapecially  noticeable, 
from  tbe  fact  of  public  notoriety,  as  well  as 
declared  in  tbe  President's  anawer  and  roeo- 
sage,  that  tbe  "  differeooe-of  opinion  "  com- 
plaitied  of  was  that  the  opinions  of  tbe  Seore- 
twy  o£  War  wen  ia  bwmMtjr  with  those  of 


Oaapsas  d^ob  tboaets  mentinwedt  wUletbeee 
of  the  PrMtdent  were  opposed)  as  had  been 
expressed  in  his  veto  message,  and  that  "dif- 
ficultiea"  fromsaob  "diSerencsaof  opiuion," 
and  whieb  ceald  only  be  solvad  by  suspension, 
and  reaoval  from  office,  were  such  as  are  pub- 
licly known  to  have  aneeo  on  the  question  of 
tbe  exeeutiim  of  the  rseoastcaotion  aota  of 
March  2  and  2». 

It  is  observable  that  no  pablio  exigency  is 
stated  by  the  Preedentto  have  arisen  demand- 
ing action  ip  Mr.  Stauton's  case :  no  malver- 
sation or  misconduct  in  office:  no  disobedience 
of,  or  refusal  or  neglect  to  ooey  orders  of  the 
President,  is  alleged  or  suggested.  Besides, 
the  Senate  had  been  recently  in  sesuon,  since 
the  "relations  and  difference  of  opinion  had 
developed,"  in  two  different  periods,  affording 
ample  opportanity  for  tbe  appointment  of  his 
saceesaor,  if  the  public  interests  demanded  a 
change  of  that  officer  and  were  of  a  character 
to  eommead  themselve*  to  that  body. 

Some  stress  has  been  laid  upon  the  want  of 
"confidence"  in  the  Secretary,  which  would 
net  permit  aresort  to  hiat  for  advice,  aad  rea- 
dered  it  aneafe  that  the  Preaideait  should  be 
responsible  for  hia  official  eondoek 

It  is  difieatt  to  appreciate  tbe  iwpmtaaee 
wbioh  eeeoM  to  be  attaehed  to  this  statameat. 
Tbe  Secretary  of  War  is  certainly  not  the  con- 
stitutioaal  adviser  of  tbe  Bresidaot  in  his  gen- 
eral administratioB,  aoristhePiesidententitled 
to  his  opinioa,  except  in  the  ease  oontempiated 
in  the  Constitution,  and  that  opon  afiairs  arie- 
ing  in  his  owa  Departaeent,  and  in  relation 
thereto.    . 

Nor  is  it  obvious  what  is  intended  by  tho 
rtotement  In  the  answer  by  being  respoosible 
for  his  ooadaot  of  the  a&irs  of  tbe  Department 
of  War. 

What  IS  the  natare  of  tins  sapposed  respon- 
sibility, sad  bow  imposed?  We  are  not  in- 
formed in  the  answer.  No  such  responsibility 
is  uaderstood  to  be  imposed  by  the  Constitu- 
tion, and  none  ia  believed  to  exist  in  the  lawe 
oreatinf  the  Department  of  War  and  defining 
the  duties  of  the  Secretary  of  War. 

By  no  provision  of  the  Coastitation  or  lawa 
is  it  believed  that  tbe  Preeideat  is  chargeable 
with  the  consequences  of  the  misconduct  or 
aegiect  of  duty  of  tbat  officer  with  wbioh  he 
himself  is  not  coneoeted. 

The  Secretary,  and  he  alone,  must  answer  to 
the  violated  law  for  his  miscondaet  and  neglect 
of  duty,  and  the  assomption  that  the  President  - 
is  ren>onsii>le  for  diem  is  to  assume  that  the 
War  Department  is  nnder  the  direction  and  at 
the  diccretioa  of  the  President,  and  not  under 
the  statute  creating  ib  and  by  which  it  is  oon- 
dncted. 

It  is  diffienit  to  believe  that  in  the  snspensioa 
of  and  subsequent  removal  of  Mr.  Stanton  the 
President  was  actuated  solely  by  "  public  con- 
sideralions,"  and  especially  does  he  fail  to 
make  it  clear  that  be  was  acting  on  the  pres- 
sere  of  a  State  necessity  or  public  exigencr 
which  justified  him  in  first  experimenting  with 
a  law  of  Ooagress  by  suspending  a  public  offi- 
cer under  it,  aad  &iling  of  his  declared  pur- 
pose in  that,  naaiely,  "to  ectu*ehitntoj«rrt»' 
Mr  ki»"  office,  then  to  defy  ile  authority  b^ 
disregardiag  it  aHogetber,  aad  remove  the  offir> 
oer  so  Mispesried,  confiMsedl^  to  prevent  hia  ■ 
resnmiag  tbe  duties  of  tbe  office,  siner  the  ad- 
verse action  of  tbe  Senate  afion  the  case  sab- 
■itted  to  it  for  its  oonsid^»tioB. 

Tbe  doubts  which  are  invriced  to  riiield  the 
Preaideilt  ftil  to  protest  hna,  as  be  fails  to  show 
any  ease  or  pabiic  necetsity  for  tbe  exercise 
of  dottbtfbl  power  wider  the  Coastitation  and 
lawa,  wbKe  bis  official  conduct  plainly  sbowaa 
■pirH  of  hostility  to  tbe  whole  series  of  acts  of 
Ooagress  deswnedfbrtbereooiistnMtiottof  the 
late  insnrreetioaarv  States  aad  tbe  pacification 
of  the  country,  and  an  intent  to  obatmot rather 
tiian  feiihfialiy  tO  execute  these  laws. 

If,  therefore,  donbta  arise  on  the  record  tlugr 
belottg  to  the  country  and  to  the  violated  laws, 
and  presamptioo  of  innocence  cannot  obtain 
where  tbe  sinister  purpose  is  apparent.  It  ia 
iinpoa«ihie.to«itbbpld«eoanotiottof  thaPreti 
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SUPPLBMBNT  TO 


U«af  •gaik  aaitt  tita  MtiaiM  piesvntad  faftiM 
HoMe  of  Bepi«a«Btativc8  for  naoipittioDg  of 
power  not  delegated  by  the  Coostitiuiou,  ani 
for  violation  MidobstructioB  of  the  laws  of  the 
land,  and  so  ^uiky  of  faigb  erimes  and  misde- 
maanor*  ia  fai«  omat,  naioii,  a«  a  raaMdy  for 
tke  present  disoideit  wUek  aCSiat  Ae  Bstioa 
eonseqaent  npoa  them,  and  fiur  tba  fi^tue  M- 
curity  n^inst  the  abuse  of  exec«tiv«  astkority, 
demand,  in  harsMny  wltii  theproviuontof  the 
Oooatittttioa,  hia  MOMVal  hon  affioa. 


HON 


OPINION 
or 

RICHARD  TATES. 


It  is  difficnlt  to  tstinata  th«  importasM  of 
tills  trial.  Not  io  reapeet  marely  to  the  exalted 
position  of  tiie  aocasad,  not  aloaa  in  the  fiict 
that  it  is  a  trial  before  the  highest  triboiial 
known  among  us,  the  Aneriosii  Jeieoate,  apon 
eharges  Dceferred  by  the  immediate  Bepreaent- 
atives  or  the  soveraigalv  of  tha  nation,  against 
«Jm  Presidant  af  the  Unitod  States,  altegiog 
the  commission  by  him  of  high  crimes  and  mis- 
daaseanors ;  it  is  not  alone  in  these  respects 
that  tfa*  trial  risas  in  dignity  and  iaportanca, 
bat  beeanse  it  praaents  great  and  mameatoas 
issoes,  iaFotviM  the  powers,  limitnttoos,  and 
Anties  af  Iba  vanons  Departmaate  of  the  Got- 
kmoiant,  affootiag  the  very  form  and  structure 
of  the  Goveraasant,  and  the  mightiest  interests 
of  tha  people,  now  and  in  the  tnture. 

It  has  been  aptly  termed  the  trial  of  the  Oon- 
■dtntion.  Constractiotis  of  our  Constitation 
and  laws  here  given  andpteeedentsestaUisbed 
1^  these  prooaedio^  will  be  qaoted  aa  standard 
authorities  in  all  similar  trials  hereafler.  We 
have  here  at  isane,  before  this  highest  jodieial 
teibnnal,  in  the  presence  of  tke  A msricaa  peo- 
^  and  of  tha  eivilized  world,  whether  oar 
Constitution  is  to  be  a  landmark  to  the  eitizea, 
aguide  to  the  statesman,  and  authoritative  over 
the  magiatnite,  or  wbetliar  this  is  a  land  of 
anarchy,  crime,  and  lawless  usorpatioa.  ItM 
a  trial  which  challengas  ika  brosAest  compre- 
hension, of  the  statesman,  the  highest  intellect 
and  clsanat  disorimini^oa  of  the  jurist,  and 
tke  deepest  solidtade  of  tke  patriot  Itsissuca 
are  to  be  determined  by  cieaslyascertaiiiingthe 
duties  and  powers  of  the  coordinate  branches 
of  the  Oovemmant,  all  jeakxM  of  encroaoh- 
'  asents  npoa  their  fnnetions,  and  all  in  danger 
if  one  shall  nsnrp  powers  which  by  virtoe  of 
tke  Constitation  and  htws  belong  to  others. 

Although  it  seems  to  me  that  no  man  of 
honest  judgment  and  trae  heart  can  have  a 
possible  doubt  as  to  the  guilt  of  the  respondent 
n  this  cause,  and  although  be  has  loiw  since 
been  indicted  and  fotiad  gsilly  in  tke  judgment 
■ad  conscience  of  tha  Anarican  people  of  a 
|:iant  apostasy  to  his  party — the  party  of  Amer- 
lean  natioaality  and  progress— «Bd  of  a  long 
•eries  of  atrocious  wrongs  and  most  daring 
and  flagrant  nsarpations  of  power,  and  for 
three  years  has  thrown  himself  across  the  path 
of  the  eonntry  to  peace  and  a  restored  Union, 
and  in  all  his  official  acts  has  stood  forth  witk- 
wt  disgnisa,  a  bold,  bad  man,  the  alder  and 
Miettor  of  traaaoa,  and  aa  eneany  of  his  coun- 
try ;  tkeagfa  this  is  dra  oaaniaMae  vardiet  of 
tka  loynl  popular  heart  of  the  eoaatry,  yet  I 
sImU  strive  to  eoafine  mysd^  in  the  mam,  to 
a  oonsideratioa  ef  tha  issaes  presented  in  the 
lirst  thraa  artidaa.  Those  issaes  Me  simply : 
whethnr  in  tha  rentoral  of  Edwin  M.  Btaatott, 
Beeretarr  of  War,  awl  tka  MMioiatnant  of  Lo- 
taaso  Tkamaa  Seoretmry  of  War  ad  inierim, 
•a  tha  21st  day  of  Fabraary,  ISeS,  tke  Presi- 
dent wilMuliy  violated  tke  CoDstilutiob  of  tka 
United  Stataa,  aad  tka  law  entillad  "An  act 
tegolating  tka  taBare  of  eertain  mril  offices," 
ht  teeaJlaroh  2,  1867. 

Upon  the  sub^t  of  appohitmanta  ta  eivil 
Office  the  Constitution  is  very  expliolt.  The 
proposition  may  be  definitely  stated  that  the 
President  cannot,  daring  the  session  of  the 
Senate,  appoint  any  person  to  office  without 
^axMaoMid  «OM«u«f  tha  SeM«a,«s«cp( 


i$^eri»  afflceta,  tha  i^tpaiotvMtt  «f  vrhooi 
may,  by  law,  be  vested  in  the  President,  Tha 
following  is  the  plain  letter  and  provision  of 
the  Constitation  defiaingthe  Presideot'rpower 
of  appointment  to  office : 

"He sfasll hnr* power,  by  sad  wfth  His advlc*  snd 
souent  of  the  Sanata,  t»  make  trvatissi  picvijM 
two  tfaircU  of  tho  Senitors  present  concur;  andne 
shall  nominnte,  and  by  and  with  the  advice  and  con- 
tent ^  llu  Senate  tkalt  apDoini,  Mnbluisadoni,  ether 
public  minutan  m4ooi»uls.  jiidcct  of  the  tJavreon 
Court,  and  au  other  oMeert  uj  the  Unitrd  Slatct  wkoee 
appoinimentiiare  not  hertin  otnenciite  proci(kd/br,  and 
which thalt  be  etiablithed  by  law,-  but  the  Oonsraa 


ant  by  law  veet  tb«  aMtMajnent  of  iweh  inferior 
pmoeis  09  they  tbiok  proner  in  tue  President  alone 
In  the  courts  of  law,  or  in  the  heads  of  Departments.' 


Is  it  not  plain,  very  plain.  fVom  the  first 
clause  above  set  forth,  that  tue  appointment 
of  a  superior  officer,  such  as  a  Secretary  of 
War,  or  the  head  of  any  Department  cannot  be 
made  during  tho  session  of  the  Senate  without 
its  advice  and  consent?  It  is  too  clear  for 
argument  that  the  Constitution  docs  not  confur 
the  prerogative  of  appointment  of  any  officer 
upon  the  President  alone  during  sessions  of 
the  Senate,  and  that  he  can  only  appoint  infe- 
rior officers  even,  by  virtue  of  laws  passed  by 
Congress,  so  that  the  appointment  of  a  head 
of  a  Department  cannot  be  made  without  the 
concurrence  of  the  Senate,  unless  it.  can  be 
shown  that  such  appointment  is,  in  the  words 
of  the  Constitution,  "  otherwise  provided  for;" 
and  it  is  not  pretended  that  any  such  other 
provision  can  be  shown. 

The  framers  of  the  Constitution  wisely  Im- 
posed this  check  upon  the  President  to  secure 
integrity,  ability,  and  efficiency  in  public  offi- 
cers, and  to  prevent  the  appointment  of  men 
who,  if  appointed  by  the  President  alone,  might 
be  his  mere  instruments  to  minister  to  tne  pur- 
poses of  his  ambition. 

I  maintain  that  Congress  itself  cannot  pass 
a  law  authorizing  the  appointment  of  any  offi- 
cer, excepting  inferior  officers,  without  the 
advice  and  consent  of  the  Senate,  it  beine  in 
session  at  the  time  of  such  appointment.  It  is 
just  as  competent  for  Congress,  under  the 
clause  which  i  have  read,  to  invest  tho  Presi- 
dent with  the  power  to  make  a  treaty  without 
the  concurrence  of  two  thirds  of  the  Senate, 
which  is,  as  all  agree,  inadmissible.  Any  law 
authorizing  the  class  of  appointments  just  men- 
tioned, witbouttbeSenate'sconcurrcncc,  would 
be  just  as  much  a  violation  of  the  constitutional 
provisions  which  I  have  read  as  would  a  law 
providing  that  the  President  should  not  nom- 
inate_  the  officer  to  the  Senate  at  all.  No 
appointment  is  complete  without  the  two  acts — 
nomination  by  the  President  and  confirmation 
by  the  Senate. 

I  think  my  colleague  [Mr.  TRtrMBtrtL]  had 
not  welt  considered  when  he  made  the  state- 
ment in  bis  argument  that  "  the  Constitution 
makes  no  distinction  between  the  power  of  the 
President  to  remove  during  the  recess  and  the 
sessions  of  the  Senate." 

The  blause  of  the  Constitution  which  I  shall 
now  quote  shows  very  clearly  that  the  power 
of  the  President  to  fill  vacancies  is  limited  to 
vacancies  happening  during  the  recess  of  the 
Senate: 

"The  President  shall  have  power  to  fill  up  all 
vacancies  that  may  happen  during  the  recess  of  the 
Benat*  by  rrontins  oommisnons  whleli  shall  «x(ir* 
at  the  end  of  their  next  seaaian." 

His  power  to  fill  vacaneies  daring  the  raeeat, 
without  the  advice  and  consent  of  the  Senate 
at  the  time,  proceeds  firora  the  neeeesitT  of  the 
case,  beeanse  the  pnblie  service  would  mttht 
naless  the  vacancy  is  filled ;  bat  even  in  this 
earn  the  oommiasioii  of  the  teaaponry  incmo- 
bentisto  expireat  tliaendof  the  next  se«ioii 
of  the  Senate,  miesB  tha  Sanate^  daring  said 
next  session,  shall  have  eonsented  to  hie  ap" 
pointment  The  reason  «f  this  limltattoii  apon 
tka  Presideat  to  tke  filling  of  vaeaaeies  hap> 
pening  during  the  recess,  and  why  he  cannot 
appoint  daring  the  session  of  the  Senate  with- 
00 1  consent,  is  clearly  because  the  Senate, 
being  in  session,  may  at  the  tinM  of  the  nom- 
ination give  its  advixie  and  eonseot.  The  pro- 
vision that  "the  Preaident  akali  have  pawer 
to  fill  aMivMMieaAirtfly  tkt  «vmm  af  tka 


SaMta  hy  graotiM  aoaiwiwions  whiah  akail 
o<pin»at  tke  ead  oftha  nest  seosion, ' '  eaelades 
the  conclasioo  tkat  ka  may  create  vactaBcias 
and  iill  tkaat  daring  tha  session  aad  withoat 
tha  «a««nfMBea  •£  the  Senate,  if  this  view 
is  not  eorraet,  it  woald  seem  that  the  whole 
(Mwrnion  of  tlra  OeostitBtlao  oa  this  point  is 
meaaingiess  and  absord. 

The  ooaeiaaioB  of  the  whole  matter  ia,  that 
if  tke  Prerideat  issaed  aa  ordarfor  tbe  removal 
•f  Mr.  Staotan  andtfaoappcaotiaeiit  of  Thoaiaa, 
wittKMit  tka  adviee  and  aoosoat  af  the  Senate, 
it  baiag  tkan  in  seashm,  than  ha  aetad  in  p^ 
pahle  vialatiaB  of  tka  plaia  latter  of  the  €od- 
stitBtioii,and  ia«bai*eaMowith  a  high  miade- 
maaaor  ia  ottaa.  'am  prodnotion  of  bis  own 
order  lemovtag  Stanton,  and  ef  his  latter  of 
aatlM>ritv  to  Tfomas,  eooMsaading  him  to  take 
peasessTon  of  the  War  Office,  are  all  the  proofii 
nwsBsary  to  establish  bis  gailt.  And  wnen  it 
■p^eaia,  as  it  does  uaiit  conclusively  in  the 
evidence  before  us,  that  he  not  only  did  not 
haive  tha  eaaeairaaee  of  the  Senate,  bat  its 
absolate,  ODqualified  dissent,  and  that  he  was 
notified  of  that  dissent  by  a  certified  copy  of  a 
resolution  to  tluit  efiect,  passed  by  tbe  Senate, 
under  aH  the  forms  of  parliamentary  delibera- 
tion, and  that  he  still  willfully  and  defiantly 
persisted,  aad  does  still  persist  in  the  removal 
of  Mr.  Stanton,  and  to  this  day  stobbomly 
MtUB*  Thomas  aa  a  member  of  his  Cabinet, 
then  who  shall  say  that  ha  has  not  wickedly 
trampled  the  'OaaatitaUon  nnder  his  feet,  and 
that  he  does  not  justly  deserve  the  panishaaent 
dae  to  his  great  offiMeeT 

That  dM  fisets  stated  are  prevad  and  suhstaa- 
tially  admittad  ia  Aaanawer  «f  tha  President 
to  article  first  will  not  ha  denied  b^  the  eoan- 
ael  for  the  respondent  norliy  hia  a^pologists  on 
tite  floor  of  the  Senate. 

The  neact  qneatian  to  iritick  I  iavite  attentioa 
is  wfaeAer  tke  Piaeidant  haa  intentionally 
violated  tha  iow  and  thereby  eamraitted  a 
■riademoanat.  Waehstawa  dafinea  m  misde- 
aeanoFtkoB  t 

"  A  erime  or  laMeaeaasr  is  ««  act  eoamitted  or 
eailttedtn  vialalMO  irf  Tnhlit  Inirtithnrfiirhiiiding' 
or  ooDuaaodiiuc  iC 

Misdemeanor  in  offioe,  and  misbehavior  in 
office,  or  official  nuscouduct  meau  the  same 
thing.  Mc  MadisoB  says^ia  jQlUott'  s  Debates, 
thati— 

"TlMWMitao  rvnovaJof  laeritorialuoAcen  woall 

subjoot  htia  [the  President]  to  impeachment  and 
remoTsJ  frohi  his  own  high  trust." 

Chancellor  Kent,  than  whom  no  man  living 
or  dead  ever  stood  higher  aa  on  expoander  of 
constitutional  law,  whose  commentaries  are 
recognized  in  all  courts  as  standard  authority, 
and  whose  interpretations  are  themselves 
almost  laws  in  our  courts,  says,  ia  discussing 
the  subject  of  impeachment: 

"  The  Constitution  has  rendered  him  [the  President] 
directly  amenable  by  law  for  maladministration.  The 
invtolaUlibt  of  any  officer  of  the  OovemDMnt  ii 
iaeoaMatiU*  with  the  rspaUieaa  thMiy  a*  w«U  as 
with  tha  pripciDleB  of  retributive  justiea. 

If  the  President  will  use  the  authority  of  bis 
station  to  violate  the  ConstHntlon  or  law  of  tho  land, 
the  Uoaie  of  BcpoMeotaUvat  oan  arrest  hia  ia  hi* 
career  byresortinc  to  the  power  "''■T^r^t''''""'?'^,"— 
1  Kent'tVam.,  IBS. 

Story,  of  equal  authority  as  a  commentator 
on  the  Constitution,  says:  , 

"  In  examining  tbe  parliamentary  history  of  im- 
peachments. It  win  be  Ibond  that  many  offenses  not 
easily  definable  by  law.  and  many  of  aparelypolit- 
imi  charaotor,  hava  been  deemed  hM>  eiiase*  and 
misdemeanors  worthy  of  this  extraoidinsty  remedy." 

Jndge  Cartis,  one  of  tka  distingniskad  oeoa- 
•el  for  the  reapoodient  in  tkis  ease,  said  in  K6St 

"  The  Pmldeat  Is  the  Catmaader-Sn-CliM  of  Oie 
J^y  aad  Navy,  not  only  by  IbiM  of  the  Oaaetif- 
tion,  but  under  and  suhject  to  the  Constitatioo,  and 
to  every  rMtrlction  therein  contained,  and  to  every 
law  enacted  by  ita  authority,  as  completely  aad 
clenly  aa  tke  private  in  Iba  caoki.  ifs  *•  Omtoral- 
in-Oht^i  aul  can  a  Otneral-iti-Chiif/ duebei/qm^  law 
of  hig  bun  evuntrvT  nh^n  h*  can  hi  ntperaddt  to  hi$ 
rfghl*  n«  eammanacr  Ike  jmwm-s  tf  <t  lotirpei-,  mtd  tint 
W  mOiUuv  detpMimm,-''^  »  »  •  «  -^ 
mere  aulhoritulo  coumptd  an  annii  m  so<  aa  atUhorilg 
to  aieoBey  thelatr>»  cfhie  country. 

"  Besides,  al  I  tha  powers  of  tho  President  are  ezaea- 
tiva  masaly.  U*  mmnpt  .maka  a  law.  tta  Awaat 
rcipeal  one.  He  can  only  exMuta  thalawt.^  He  eaa 
neither  make  nor  suspend  nor  alter  them.  He  eaa- 
aetavan  aMhaaa  arUsle«r«M^ 
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^Mtten  tbiMi  wrtide  oMr  of  tkft  Coaatite' 
tion,  eays: 

^  "Tbo  BmuH»  ihaH  lw««  Um  mI*  iMimrtktry  an 
^paaoluBwiU." 

I  was  present  on  Uie  15th  day  »f  April,  1366> 
t)ie  day  of  U>e  death  of  the  lameitted  Lvneolo, 
when  you,  Mr.  Presideat,  admiaigtawd  to 
Andrew  Jofangon  the  «aih  of  office  aa  Presi- 
dent of  the  United  Stales.  He  tJien  and  there 
swore  that  he  would  "preserve,  protect,  and 
defend  the  Coostitution  of  the  United  StMtes," 
»nd  "  take  care  that  the  laws  shootd  be  fatUt-. 
fdlly  executed." 

Ob  the  ad  of  Uarcb,  1867.  Congress  pMsed 
ft  law  over  the  veto  of  the  President  entitled 
"  An  act  to  regulate  the  tenure  of  certain  etrU 
oiBceB,"  the  first  section  of  which  is  as  foUows: 

"Be  it  cftKtid  6»  lh»  Senate  and  Houtt  of  iUtimn*- 
utivtsof  the  United  States  u/  America  in  Couarct*^ 


bled,  Tnnt  every  person  holdinK  any  civil  olBee  to 
whtob  he  has  been  appointed  by  and  witfa  tb«  adviee 
and  oonaentof  tbeSsaats,  apdntry  »«noQ  who  nay 
horoaitcr  bo  appointed  to  any  such^omco.  and  sball 
Docome  duly  qualified  to  act  tlicreiu,  if<,  and  ghnll 
be,  entitled  to  nuld  sach  office  antil  a  aaoeessorabad 
have  been  in  Itlie  manuor  appointed  and  daly  %i(Hkll- 
fied, except  aa  herein  otherwise  provided:  Provided, 
That  the  Secretaries  of  State,  of  the  Trcosary,  of 
War,  of  tbo  Navy,  and  of  the  Interior,  th«  Poetnutor 
General,  and  the  Attorney  General,  sbaU  bold  their 
offices  respectively  for  and  during  the  term  of  the 
President  Dy  whom  they  may  have  been  appointed, 
and  for  one  month  thereafter,  sobieot  to  removal  by 
and  with  the  advico  and  consent  of  the  Seaatci." 

This  law  is  in  entire  harmony  with  the  C«b- 
•titatioa.  "  Every  person  appointed  or  to  be 
appointed"  to  office  with  the  advice  and  eon- 
■ent  of  the  Senate  shall  hold  the  office  natil 
a  successor  shall  "in  like  ma»iter,"  that  is, 
"by  the  advice  and  ooasent  of  the  Saonte,"  be 
Appointed  and  qualified.  This  is  obvioosly  in 
pursaaaee  of  tM  CoBstitatton. 

Now,  if  we  oonstiae  this  section  iodepeod- 
ently  of  the  proviso,  we  riwil  see  ikaX  the 
reotoval  of  Mr.  Stanton  withoat  tJie  adriee  and 
consent  of  the  Senate,  and  befoie  his  saeceaaor 
was  appointed  with  the  advice  and  ooascat  of 
the  Senate,  was  a  miademeanor.  aad  waa  so 
declared  and  made  pudishable  by  the  sixth 
section  of  the  same  act.  Ai^,  i^ain,  if  Mr. 
Stanton's  caae  is  accepted  from  the  body  o£ 
the  act,  and  comes  without  die  proviso,  thea 
his  removal  withoet  the  coocarrence  of  the 
Senate,  was  a  violation  of  the  law,  beearase, 
by  the  terms  of  the  proviso,  he  was  only  sub- 
ject to  renu>val  by  and  with  the  advice  and 
consent  of  the  Senate. 

Bat  my  colleague  [Mr.  Tnvmoix]  eoatends 
that  Mr.  Stanton  was  not  included  io  the  body 
of  the  section,  because  there  is  a  proviso  to  it 
which  excepts  him  and  other  heads  of  Depart- 
inents  from  "every  other  civil  officer,"  and 
yet  he  arp^es  that  he  is  not  in  die  proviso 
itself,  which  certiiialy  is  atraa^  logie.  He 
argitesthat  his  tenn  re- of- office  was  given  under 
the  act  of  17S9,  and  that  by  that  aet  the  Presi- 
dent had  a  right  to  remove  him.  If  this  be  so, 
why  did  not  the  President  remove  him  under 
that  act,  and  not  suspend  him  under  the  te»- 
ure-of-office  act,  and  why  did  my  cnlleagae  act 
under  the  teDUre-of-offioe  law  in  restoring  Mr. 
Stanton? 

It  is  claimed- that  Mr.  Stanton  isnot  inolnded 
within  the  oivil-teaure-of- office  act,  because  he 
was  not  appointed  by  Mr.  Johnson,  in  whose 
term  he  was  removed ;  that  he  was  appointed 
by  Mr.  Lincoln,,  and  that  Mr.  Stanton  s  term 
expired  one  month  after  his  (Mr.  Lincoln's) 
death,  and  that  Johnson  is  not  serving  part  ot 
Hr.  Lincoln's  term. 

The  tme  oonstruotioB  of  the  whole  section, 
including  the  proviso,  is  that  every  person 
appointed  and  to  be  appoiated,  with  the  adriee 
and  consent  of  the  Senate,  is  to  bold  tho  ofliee 
until  hia  saceeaeor  shall  have  been  in  like  man- 
ner apfoiated  and  qm^ed,  eitetft  the  beads 
of  Departasents,  who  ase  to  ImM  their  offices, 
not  till  their  sneeeasors  are  appointed,  bat 
during  the  term  of  the  President  by  whom  they 
nay  have  been  appointed  and  for  one  menth 
longer,  and  ^ways  "  snbjeet  to  ramovnl  by  and 
vith  the  advice  and  consent  of  the  Senate." 
.  Now,  the  only  object  of  the  proviso  was  to 
conior  npen  the  Soecisfry  of  Wary  and  other 
beads  of  Departments,  a  definite  toMwe  of 


atteo,  end  a  diffisrent  tens  from  (hat  green  in 
tbe.botfy  of  the  act  Can  anyAii^  be  plainer 
thaB.tfaat  the  ease  of  Stanton  is  embraoed  in 
the  mcaiMSg  of  die  section,  and  that  he  is 
entitled  either  to  hold  until  his  soceessor  shall 
haive  been  appointed,  by  tmd  with  the  adviee 
and  ooasant  of  the  Senate,  or  daring  the  term 
of  the  President,  not  "in  which  he  was 
anwittted,"  bat  "  dnring  the  term  of  the  Pres- 
ident bu  whom  he  was  appointed?" 

At  the  time  of  the  passage  of  the  aet  of 
Maieh  2,  1867,  Mr.  Stanton  was  holding  the 
office  of  Seoretaiy  ef  War  for,  and  in  the  term 
of,  Mr.  Lincoln,  by  whom  he  bad  been  tm- 
pointed,  which  term  had  commenced  on  the 
4th  of  March,  18ti6,  and  will  end  March  4, 
1809.  The  OoostitBttofl  defines  the  Preeident's 
termthns;  "  He  shall  hold  his  office  daring 
the  term  of  four  years."  It  farther  says  Umn 
the  term  of  the  Vice  President  shall  ,pe  four 
years.  In  ease  of  death  or  vacancy  "  the  duties 
of  his  office  shall  devolve  on  the  Vice  Presi- 
dent." When  Mr.  Lincoln  died  Mr.  Johnson's 
term  was  not  a  new  one,  bat  he  sooceeded  to 
Mr.  Lincoln's  office  and  performs  its  duties 
for  the  reeamader  of  Mr.  Ltnooin's  term.  Mr. 
Stanton  was  appointed  by  Mr.  Lincoln,  and, 
according  to  the  proviso,  holds  for  the  term 
of  the  President  "by  whom  he  was  appointed, 
and  one  month  thereafter,"  and  can  be  re- 
moved only  by  the  appointment  of  a  saccessor, 
with  the  ad^ce  and  consent  of  the  Senate, 
before  the  expiration  of  his  term. 

If,  as  contended  by  the  President,  Mr.  Stan- 
ton's term  expired  with  the  death  of  Lincoln, 
and  Mr.  Johnson  did  not  reappoint  or  eom- 
raission  him,  then  from  the  death  of  Mr.  Lin- 
coin  until  the  commencement  of  this  trial  there 
was  no  legal  Secretary  of  War,  and  the  Presi- 
dent permitted  Stanton  to  act  without  authority 
of  law,  to  disbarse  milliona  of  pnbiio  money, 
and  to  perform  all  the  varioas  functions  of 
Secretary  of  War  without  warrant  of  law,  which 
would  of  itself  be  a  misdemeanor.  I  believe 
it  was  the  Senator  from  Maine  [  Mr.  Fissekdek] 
who  said  "dead  men  have  no  terms."  When 
that  Senator  was  elected  for  six  years  to  the 
Senate,  does  it  not  remain  his  term  though  he 
shoald  die  or  resign  before  its  expiration,  and 
would  not  his  saccessor  chosen  to  fill  the 
vacancy  serve  simply  for  the  remainder  of  Ms 
term,  and  not  a  new  term  of  his  own  for  ux 
years?  I  could  consent  to  the  eonstnietion  of 
the  Senator  from  Maine  if,  instead  of  limiting 
the  presidential  term  to  four  years,  it  had 
provided  that  his  term  should  be  four  years  or 
till  the  death  of  the  President,  in  case  of  his 
decease  before  the  expiration  of  the  four  years; 
but  it  docs  not  so  provide. 

The  meaning  of  the  word  "vice"  in  Vice 
President  is,  "instead  or'  or  "to  stand  in 
the  place  of;"  "one  who  stands  in  the  place 
of  another.  Therefore,  Mr.  Johnson  sae- 
eeeded,  not  to  liis  own,  but  to  Mr.  Lincoln's 
teri.i,  with  all  its  conditions  and  incidents. 
Deulh  does  not  terminate  a  man's  term  of 
office.  If  a  tenant  of  a  farm  for  »  term  of 
seven  years  dies  at  the  end  of  his  first  yesr, 
the  remainder  of  the  lease  vests  in  bis  Ic^al 
representatives :  so  the  remainder  of  Mr.  Lin- 
coln's term  at  bis  death  vested  in  bis  aucces- 
aor,  Mr.  Johnson.  It  foUows  that  Mr.  Stan- 
ton's tcrtii,  ascertained  by  the  act  of  March  2, 
lM7i  do«s  not  expire  till  one  month  after  the 
4(h  of  Mareh,  18d8,  and  that  bis  removal  and 
the  appointment  of  an  officer  in  his  place,  with- 
o«t  the  adnrice  and  consent  of  the  Senate,  was 
a  viofartion  of  the  law. 

The  second  section  ptovkles  tint  when  the 
Senate  is  not  in  senton,  if  tbe  President  shall 
deem  the  officer  gnilty  of  acts  which  require 
bis  romoval  or  suspension,  be  may  be  sus- 
pended until  the  wext  meeting  of  the  Senate ; 
and  tbftt  within  twen^  days  afler  the  meeting 
of  the  Senate  the  reasons  fbr  such  snspension 
shall  be  reported  to  that  body ;  and  if  the  Sen- 
ate shall  deem  snch  reasons  sufficient  for  such 
snspension  or  removal,  the  officer  shall  be  con- 
sidered removed  firom  his  office;  bnt  if  the 
Seaate  shall  n  ot  deem  the  reasons  safficient 
Stt  snapsusiun  or  nssom^  the  officer  shall 


foHli\iiih  resume  the  frinettons  of  his  ofie«r. 
and  the  person  appointed  in  his  place  shall 
cease  to  discharge  such  duties. 

That  is  to  say,  when  any  officer,  appointed 
in  manner  and  form  as  provided  in  the  first 
section — that  is,  by  and  with  the  advice  and 
consent  of  the  Senate — is  suspended,  and  tbe 
Senate  does  not  concur  in  the  suspension,  suck 
officer  shall  forthwith  resume  the  functions  of 
his  office.  Mr.  Stenton,  having  been  appointed 
by  and  with  the  advice  and  consent  of  the  Sen- 
ate, was  suspended,  but  the  Senate  refused  to 
concur  in  his  suspension.  According  to  die 
law  he  was  then  entitled  tojiesume  the  func- 
tions of  his  office,  bnt  the  President  does  not 
permit  him  to  do  so  and  refuses  to  have  official 
relations  withhim,  and  hasappointed  and  recog- 
nized as  a  member  of  his  Cabinet  anotheo 
Secretary  of  War,  Is  not  this  a  palpable  vio- 
lation of  the  very  letter  of  the  law  ?  By  what 
technical  quibble  can  any  Senator  avoid  the 
conviction  of  the  culprit  who  thus  defies  a 
statute?  If  it  i»  admitted  that  the  President 
can  legally  "r««ot>«" 'Mr.  Stanton,  that  proves 
too  m«ch,  because  the  seoond  section  of  th« 
act  in  question  declares  that  the  President 
shall  only  "  suspend  "  the  officer,  and  in  the  case 
of  suspension,  and  that  only,  and  dnring  recess, 
may  aa  ad  interim  appointment  be  msrde.  An 
ad  interim  appointment  upon  a  removal  is 
absolutely  prombited.  Aa  was  well  said  by  the 
Senator  from  Oregon,  [Mr.  Williams:] 

"■  "  Vacancies  in  office  can  only  bo  filled  in  two  ways 
under  tbe  tenuTe-of-offloo  act.  One  Is  by  temporary 
OT  ad  iiUertM  sitpofaitnMnt  darins  tbe  reeeM  V  (M 
Semite;  the  other  is  by  appointment,  by  aa^  with 
the  advice  and  oonsent  of  the  Senate,  dunna  the 
neeion." 

Let  us  see — the  Senate  being  the  sole  tribu- 
nal to  try  impeachments  and  to  decide  upon 
the  validity  and  violation  of  this  law — what 
action  the  Senate  has  already  taken. 

On  the  12th  day  of  August,  18G7,  the  Senato 
then  not  being  in  session,  the  President  sus- 

S ended  Edwin  M.  Stanton,  Secretary  of  the 
•epartment  of  War,  and  appointed  U.  S. 
Grant,  General,  Secretary  of  War  ad  interim^ 
On  tho  12th  day  of  December,  1867,  the  Sen- 
ate being  then  in  session,  he  reported^  accord- 
ing to  the  requirements  of  the  act,  the  causes 
of  such  suspension  to  the  Senate,  which  duly 
took  the  same  into  consideration,  and  by  an 
overwhelming  vote  of  35  to  6  refused  to  concur 
in  the  suspension,  which  action,  according  to 
the  tenure-of  office  oct,  reinstated  Mr.  Stanton 
in  office.  The  President,  bent  upon  the  re- 
moval of  Stanton,  in  defiance  of  the  Senate 
and  of  the  law,  on  tho  21st  day  of  February, 
1808,  appointed  one  Lorenzo  Thomas,  by  letter 
of  authority  or  commission,  Secretary  of  War 
ad  interim,  without  the  advice  and  consent  of 
the  Senate,  although  the  same  was  then  in 
session,  and  ordered  him  (the  said  Thomas)  to 
take  possession  of  the  Department  of  War  and 
the  public  property  appertaining  thereto,  and 
to  discharge  tlie  duties  thereof  and  notified 
the  Senate  of  his  action.  The  Senato  consid- 
ered the  communication,  and,  after  debate,  by 
a  vote  of  29  to  6,  passed  the  following  resolu- 
tion: 

"  Renolved  by  the  Senate  <>f  tie  United  Sate*.  That 
under  tho  Comtltation  and  laws  of  the  United  States 
tho  VreaMeat  bu  no  pewer  to  reaove  the  Seeretaiy 
of  War  and  to  designate  as^  other  officer  to  yerforn 
the  duties  of  that  omce  ad  tMterim," 

And  now,  after  tueh  aetion  nndw  our  oaths, 
ace  wo  to  atultUy  ourselvea,  and  swidlow  oar 
own  words  and  resolutions  passed  in  the  atoet 
solemn  manner?  Can  we  sagr  that  tho  Presi- 
dent did  not  violate  tho  law  ?  That  he  did  not 
beoomo  Uablo  to  oonviction  ibc  VM^siting  tho 

C visions  of  the  tennro-of-office  not,  after  he 
admitted,  in  his  answer  upon  thia  trial, 
that  he  tried  to  rid  himself  of  Stanton  by  com- 
plying wiUi  the  act ;  and  after  he  has  aeknowl- 
e^ea  that  be  wm  acting  under  the  law  of 
March  2,  18G7,  as  shown  by  his  letter  to  the 
Secretai7  of  the  Treasury,  dated  Aafwit  14, 
18C7,  as  follows : 

"Sia:  InoouoiUneewitiitfaeaetsntUttd'Anaet 
to  resolate  the  tenure  of  oertain  oivil  offioss,'  rouM* 
hereby  notified  that  on  the  12th  instant  Bon.  Edwin 
M.  Stanton,  Se<!retary  of  Wasi  waa  sosiieimi  fttfm 
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bU  office  u  Seeretory  of  War,  aad  Chmarti  Qiwit 
authorized  and  einpovrcred  to  act  as  SeoroUry  ad 
inferim." 

To  show,  also,  how  trifling  is  the  plea  of  the 
President  that  the  law  did  not  apply  to  this 
case,  after  he  had  acted  upon  it  as  above 
stated  by  himself,  and  after  he  had  reported 
the  reasons  for  suspension  within  the  twenty 
days,  as  required  by  the  act,  there  is  the  fur- 
ther and  still  more  conclusive  proof  that  the 
forms  of  commissions  and  official  bonds  were 
altered  to  conform  to  the  requirements  of  the 
same  tenure-of-ofiice  act,  and  under  bis  own 
sign-manual  issued  to  his  appointees  commis- 
sioned since  its  ^passage.  If  it  be  admitted, 
then,  that  Mr.  Stanton's  case  did  not  come 
within  the  provisions  of  (he  first  section  of  the 
act,  yet  is  the  President  clearly  guilty  under 
the  second  section? 

I  shall  now  ask  attention  to  the  sixth  section 
of  the  act,  which  is  as  follows  : 

"That  every  removai",  appointiiieiit,  or  employ- 
ment made,  iiad,  or  oxcrcii^ed  contrary  to  the  pro- 
vi&iuus  of  this  act,  and  lliu  making,  signing.  8oaliDg» 
couutcri^igning,  or  issuiuy  of  any  comuiiH^iou  or  let- 
ter oiauttiority  lor  or  in  respect  to  any  such  appoint- 
ment or  employment,  .•thail  bo  deemed.  Mid  ar« 
hereby  declared  to  bo,  higli  niiedcuieanori);  andupon 
trial  and  conviction  thoreof  every  person  guilty 
thereof  shall  be  punished  by  a  fine  not  exceeding 
$l(),t)lJO,  or  by  imprisonment  not  excecdioff  five  years, 
or  both  said  puuishmcnbj,  in  the  discretion  of  the 
oourt." 

I  f  tb  is  section  stood  alone,  who  can  deny  that 
by  his  order  to  Thomas  appointing  him  Secre- 
tary of  War  ad  interim,tiud  commanding  him 
to  turn  Mr.  Stanton  out  of  office  and  take  pos- 
session of  the  same,  its  books,  and  papers,  he 
did  commit  a  misdemeanor,  especially  when, 
by  the  very  terms  of  this  section,  the  issuing 
of  tuch  an  order  is  expressly  declared  to  be  a 
hieh  misdemeanor,  and  punishable  by  fine  and 
imprisoninent? 

The  second  article  charges  that  the  Presi- 
dent violated  this  law  by  issuing  to  General 
Thomas  a  letter  of  authority  as  Secretary  of 
War  ad  interim.  How,  then,  can  ray  colleague 
use  the  following  language : 

"Considering  that  the  facts  charged  against  the 
President  in  the  second  article  are  in  no  respect  con- 
trary to  any  provision  of  thetenure-of-oflico  act,  they 
do  not  constitute  a  misdemeanor,  and  are  uotforbid- 
den  by  any  statato." 

Uow  can  he  justify  such  a  statement^  when 
he  admits  that  the  letter  of  authority  was  issued, 
and  it  is  specifically  declared  in  the  act  to  be  a 
misdemeanor?  _ 

Again,  it  is  said  that  the  prosecution  is  bound 
to  prove  criminal  intent  in  the  President.  Such 
is  nut  the  law.  The  act  itself  proves  the  intent, 
if  deliberately  done  by  the  party  committing 
it.  Such  is  the  construction  and  the  practice 
in  all  courts.  If  any  person  voluntarily  com- 
mits an  t:nlawful  act  the  criminal  intent  is 
presumed.  The  principle  is  as  old  as  our  civ- 
uization,  recognized  in  all  courts  of  our  own 
and  other  countries,  that  any  unlawful  act,  vol- 
untarily committed  by  a  person  of  sound  miud 
and  mature  age,  necessarily  implies  that  the 
person  doing  it  intends  all  the  consequences 
necessarily  resulting  therefrom.  The  burglar 
who  breaks  into  your  bouse  in  the  night,  with 
revolver  in  hand,  may  plead  for  the  burglary, 
larceny,  and  even  murder  itself,' the  not  un- 
worthy motive  that  bis  only  purpose  was  to 
procure  subsistence  for  kis  starving  wife  and 
litlle  ones.  Booth,  tiie  vilest  of  assassins, 
declared,  while  committing  the  bloodiest  crime 
in  time's  frightful  caleadar,  that  be  murdered 
a  tyrant  for  the  sake  of  hnmanity  and  in  the 
sacred  name  of  patriotism. 

But  it  is  not  neceasai^  to  insist  npoo  the 
technical  rule  that  the  criminal  intent  is  to  be 
preanmed  on  proof  of  the  act ;  for  if  there  is 
one  thing  that  is  directly  proved,  that  etaada 
out  in  bold  relief,  that  is  plain  as  the  sun  at 
noonday,  itis that  thePresideat willfully,  wick- 
edly, and  defiantly  violated  the  law ;  and  that, 
after  dae  notice  and  admonition,  he  wickedly 
and  with  criminal  perveraenass  peraisted  in 
vicrfidiag  the  Conatitation  and  the  laws,  and  in 
bold  uaurpationsof  power  unsettling  the  preper 
cheaks,  limitations,  and  balances  between  the 
departmeata  of  the  Qovemment;  with  malice 
aforethought  BtrtTing  to.^ctfrom  officeafaith- 


fiil  servant  of  the  people,  whose  only  erima  was 
bis  loyalty,  and  sobstitoting  ia  his  atead  a  man 
who  waa  to  be  his  willing  inatrament  in  thwart- 
ing the  policy  and  legislation  of  the  peaple's 
Uepresentativea  and  in  placing  the  Oovem- 
ment  again  in  the  hands  of  rebels,  who  with 
corrupt  hearts  and  bloody  hands  atmck  at  the 
nation's  life. 

Edwin  M.  Stanton,  Mr.  Lincoln's  faitfafal 
minister  and  friend,  whom  the  people  learned 
to  trust  and  lean  upon  in  iJie  dark  hours  of  the 
Uepublic,  who  wielded  that  mighty  enginery 
by  which  our  array  of  more  than  a  million  of 
men  was  raised,  clothe)!,  armed,  and  fed ;  who 
with  the  genius  of  a  Napoleon  comprehended 
the  vast  field  of  oar  military  operations  and 
organized  war  and  victory  with  matchless  skill 
— a  man  of  unstained  honor,  spotless  integrity, 
unquestioned  lojralty,  having  the  confidence  of 
all  loyal  hearts  in  the  country — this  was  the 
man  who  incurred  the  bitter  hatred  of  John- 
son because  be  opposed  his  usurpations  and 
bis  policy  and  acts  in  the  interest  of  traitors, 
and  because,  like  a  faithful  sentinel  npon  the 
watchtower  of  liberty,  he  gave  the  people  warn- 
ing against  Johnson's  schemes  of  Biad  ambi- 
tion. 

In  proof  of  the  respondent's  malicious  in- 
tent to  violate  the  law  I  refer  yon  to  his  attempt 
to  induce  General  Grant  tb  aid  him  io  open, 
avowed  violation  of  the  law,  as  proved  ia  his 
letter  to  Grant  dated  January  81,  1868.  He 
therein  declared  his  purpose  to  cyect  Stanton, 
'^whether  sustained  in  the  sutpeasion or  iwt,^' 
and  upbraided  Grant  becaose,  as  be  alleges, 
Grant  agreed,  but  failed,  to  help  him  keep 
Stanton  out  by  refusing  to  restore  the  office  to 
Stanton,  as  by  the  second  seolioa  of  the  act 
of  March  2,  1867,  he  was  required  to  do.  He 
says: 

"  Yon  had  foond  in  oar  first  oonfereDce '  that  Ibe 
President  was  desirous  of  keeping  Mr.  Stanton  out 
of  office,  whether  8Witaincd  in  the  gnspengion  or  not,* 
You  knew  what  reasons  had  induced  the  President 
to  ask  from  you  a  promise;  you  also  know  that  in 
cose  ^our  views  of  duly  did  not  accord  with  bis  own 
convictions  it  was  his  purpose  to  fill  your  place  by 
another  appointraont.  Even  ignoring  the  existence 
of  a  positive  understanding  between  as,  these  con- 
clusiouawereplainlydeduciblo  from  our  various  con- 
versations. It  is  certain,  however,  that  oven  under 
these  elroumstanece  you  did  not  offer  to  return  the 


statement,  placed  yourself  in  a  position  where,  could 
I  have  anticipated  your  action,  I  would  have  been 
compelled  to  ask  of  you,  as  1  was  compelled  to  ask 
of  your  predeoessor  in  the  War  Department,  a  letter 
of  resignation,  or  else  to  resort  to  the  more  disagree- 
able expedient  of  suspending  you  by  a  successor." 

That  he  intended  to  violate  the  law  by  pre- 
venting Mr.  Stanton  from  resuming  the  func- 
tions of  his  office,  as  provided  by  law,  should 
tlic  Senate  non-concur  in  his  suspeusion,  is 
clearly  proved  by  his  other  letter  to  General 
Grant  of  February  10, 18C8,from  which  I  quote 
as  follows : 

"First  of  all,  you  here  admit  that  from  the  very 
beginning  of  what  you  term  *  the  whole  history*  of 
^our  connection  with  Mr.  Stanton's  suspension,  you 
intended  to  circumvent  the  President.  It  was  to 
carry  out  that  intent  that  you  accei4-cd  the  appoint- 
ment. This  was  in  yonr  mind  at  the  time  of  your 
aooeptancet  It  was  not,  then,  in  obedience  to  the 
order  of  your  superior,  as  has  heretofore  been  sup- 
posed, that  you  assumed  the  duties  of  the  oBice.  You 
Know  it  waa  the  President's  purpose  to  prevent  Mr. 
.Stanton  from  resinning  the  office  of  Seeretary  of 
War." 

If  you  want  intent  proved,  bow  can  you  more 
clearly  do  it  than  to  use  bis  own  words  that  it 
was  his  "  purpose  to  do  the  act,  and  that  Grant 
knew  that  was  his  purpose  from  the  very 
beginning,  when  Stanton  was  suspended?" 

Is  it  necessary  to  dwell  upon  the  subject  of 
intent  when  in  his  own  answer  be  confesses  to 
having  violated  the  law  which  expiesaly  says 
that  the  officer,  for  good  reasons  only,  ahevu 
be  suspended  until  the  next  session  of  tUis 
Senate,  and  coolly  tells  na  that  he  "did  not 
suspend  the  said  Stanton  from  office  ontil  the 
next  meeting  of  the  Senate,"  as  the  law  pro- 
vided, "but  by  force  and  autiiority  veatea  in 
him  by  the  Constitution  he  suspended  him  u»- 
d^finitdji,  and  at  the  pleaaare  of  the  Praaident, 
and  that  the  order  was  made  known  to  the 
Senate  of  the  United  States  on  the  12tii  day 
of  December,  1867."  Io  other  words,  be  aaya 
to  the  Senate  witli  moat  oonpUcwl  effroateryy 


'*  Yoar  law  aaya  1  shall  only  snapend  Stanton 
to  the  end  of  twenty  days  after  the  beginning 
of  your  nuctsesaioa.  I  ka*e  snspended  hin^ 
indefinittly,  at  the  pleasure  of  the  President; 
and  I  defy  yon  to  punish  or  hinder  me."  With 
alt  this  the  respondent's  counsel  ask  for  proof 
of  criminal  intent. 

He  tells  the  law-making  power  of  the  sover- 
eign people  that  he  seta  np  his  pleasure  against 
the  positive  mandates  of  law.  He  tells  the 
Senate,  "I  do  not  acknowledge  yonr  law, 
'Wliiohyou  by  yonr  votes  on  your  oaths  adopted 
and  declared  constitntional.  I  think  it  uncon- 
stitational,  and  so  said  in  my  veto  message, 
and  I  will  not  execute  the  law,  but  I  will  exe- 
cnte  my  veto ;  the  reasons  of  my  veto  shall  be 
my  guide.  I  understand  the  eonatitutionality 
of^the  law  better  tban  Congress,  and  although 
my  message  vetoing  the  bill  was  overruled  By 
two  thirds  of  Congress,  and  though  you  have 
declared  by  law  that  I  can  only  suspend  Stan- 
ton, I  choose,  of  my  own  sovereign  will,  which 
is  above  law,  to  remove  him  indefinitely.  Fur- 
thermore, your  law  says,  that  in  case  his  sus- 
pension is  not  concurred  in  by  the  Senate,  Mr. 
Stanton  shall  forthwith  resume  the  functions 
of  his  office,  and  you  have  by  resolution,  a 
copy  of  which  I  confess  to  have  received, 
refused  to  concur  with  me  in  suspending  him. 
I  shall  not,  however,  suffer  him  to  bold  the 
office,  and  I  have  appointed  Lorenzo  Thomas 
Secretary  of  War,  not  with  your  advice  and 
consent,  bnt  contrary  to  the  same."  This  ia 
the  offense  of  the  President  which,  in  the  judg- 
ment «f  the  President's  apologists,  is  so  "tan- 
fling"  that  we  ought  to  pass  it  by  in  ailence, 
or  rather  ezeaae  by  approving  it  in  our  verdict. 

But  what  shall  we  aay  of  the  President's 
crime  when  to  the  Tiolation  of  law  be  adds, 
iitiaebood  and  deception  in  the  excuses  he 
eires  for  its  violation  7  Hia  plea  that  be  vio- 
lated the  law  becauae  of  its  uaeonatitational- 
ity  and  his  deaira  to  refer  it  to  the  Sapreme 
Court  is  abown  to  be  a  mere  aubterfBge — an 
afterthought— by  the  fitct  that  in  Augnat  last, 
when  he  deaignated  Grant  to  perform  the  duties 
of  the  War  Office,  he  diatinctly  avowed  that  he 
waa  acting  under  the  act  of  March  2,  1867  ;  by 
the  &ct  ust  he  had  caused  the  Departments 
to  so  alter  the  forma  of  commissions  and  bonds 
as  to  make  them  conform  to  this  very  statute ; 
by  the  fiaet  that  he  reported  reasons  for  the 
suspension,  as  requiretl  in  the  act,  in  an  elab- 
ora^  message  to  the  Senate ;  and,  finally,  by 
the  fact  that  nowhere  in  said  message  does  he 
intimate  that  he  does  not  recognize  the  valid- 
ity of  the  act,  but  arguea  distinctly  that  be 
proceeda  wtder  the  same.  He  did  not  tell 
Senators  in  that  message  that  the  act  was 
unconstitational,  and  that  he  had  suspended 
Stanton  indt^nileli/.  And  I  assert  that  every 
Senator  was  led  to  believe  that  it  was  the  pur- 
poseof  the  President  to  regard  the  act  valid,  and 
to  abide  the  judgment  of-the  Senate.  It  waa 
not  until  the  ghost  of  imneachment,  the  ter- 
rors of  a  broken  oath,  ana  removal  from  the 
high  trust  which  he  baa  abased,  aa  a  punish- 
ment for  violated-law,  rose  up  to  confront  him 
that  he  resorted  to  the  technical  subterfuges  of 
his  answer  that  the  law  was  unconEtitutional, 
and  the  specious  plea  that  his  purpose  in  resist- 
ing the  law  was  to  test  its  validity  before  the 
Supreme  Court. 

^  the  whole  history  of  these  transactions  he 
has  written  aa  with  a  pen  of  steel,  in  dark  and 
imperishable  lines,  his  criminal  intent  to  vio- 
late the  law.  First,  he  attempted  to  seduce 
General  Grant  to  his  pnrpoae,  but  he  indig- 
nantly refosed :  then  General  G.  U.  Thomas ; 
then  General  Snerman ;  then  General  Emory ; 
and,  finally,  be  selected  General  Lorenzo 
Thomaa,  a  man  who  waa  willing,  aa  he  testi- 
fiea,  "ta  obey  the  President's  ortieis;"  and 
who,  in  pnrsoanea  of  those  orders,  tllreat- 
ened  to  "kick  Stanton  out;"  and  <'if  the 
doofS  of  the  War  Office  were  barred  against 
him"  he  would  "  break  them  down  by  force ;" 
and  who  says  on  his  oath  that  he  woaM  have 
exeeuted  his  threats  on  the  following  day  but 
for  his  arrest  after  his  ntmi  from  th«  ■n«gM- 
radebalL 
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And  now,  as  Senators,  we  are  exhorted  to 
And  him  guiltless  in  violating  a  law  which  we 
.  have  often  declared  constitutional  and  valid, 
upon  the  anbterfiige,  the  a'flerthought  of  the 
criminal,  the  excuse  of  a  law-breaker  caught  in 
the  acb,  the  plea  born  of  fear  and  the  terrors 
of  impeachment,  and  shown  bythe  record  made 
by  liifl  own  hands  to  be  utterly  false.  For  One 
I  cannot  be  so  fklse  to  conviction,  so  regard- 
less of  fact,  so  indifferent  to  consistency,  so 
blind  to  evidence,  so  lenient  to  crime,  so  reck- 
less of  my  oath  and  of  my  country's  peace. 

Ours  is  a  land  of  law.  The  principle  of  sub- 
mission to  the  authority  of  law  is  canonized  in 
the  hearts  of  the  American  people  as  a  sacred 
thing.  There  are  none  too  hig n  to  be  above 
its  penalties,  none  too  low  to  be  beyond  its  pro- 
tection. It  is  a  shield  to  the  weak,  a  restraint 
to  the  strong,  and  is  the  foundation  of  civil 
order  and  peace.  When  the  day  comes  that 
the  laws  may  be  violated  with  iraptinity  by 
either  high  or  low  all  is  lost.  A  pall  of  dark- 
ness will  shut  us  in  with  anarcny,  violence, 
and  blood  as  oar  portion,  and  1  fear  the  son  of 
peace  and  libertv  will  never  more  illumine  our 
nation' s  path.  1  he  nation  looks  for  a  m  ost  care- 
ful observance  of  the  law  by  the  highest  officer 
known  to  the  law,  because  he  has  an  "oath 
r^siered  in  Heaven"  that  he  "will  take  care 
that  the  laws  shall  be  faithfully  executed. ''  If 
the  President  of  the  United  States,  who  should 
be  the  high. exemplar  to  all  the  people,  shall  vio- 
late bis  oath  with  impunity,  at  his  mere  pleas- 
ure dispense  with  or  disregard  or  violate  the 
law,  why  mar  not  all  do  the  same?  Why  not 
at  once  sweep  away  the  Constitution  and  laws, 
and  level  to  the  earth  our  temples  of  Hberty 
and  justice ;  resolve  society  into  its  original 
elements,  where  bmte  force,  not  right,-  shall 
role,  and  chaos,  anarchy,  and  lawless  violence 
dominate  the  land? 

The  Constitution  and  the  laws  passed  in  pur- 
snance  thereof  are  "the  supreme  law  of  the 
land."  The  President  admits  in  his  answer 
ftnd  in  bis  defense  that  he  acted  in  violation 
of  the  provisions  of  a  statute,  and  his  strange 
•nd  stanling  defetise  is  that  he  may  suspend 
the  operation  of  a  law ;  that  is  to  say,  in  plain 
terras,  violate  it  at  his  pleasure,  if,  in  his  opin- 
ion, the  law  is  unconstitutional ;  "  that  being 
nnconstitutional  it  is  void,  and  that  penalties 
do  not  attach  toils  violation." 

Mr.  President.  I  utterly  deny  that  the  Pres- 
ident has  any  such  right.  His  dutien  are  min- 
isterial, and  in  no  sense  judicial.  It  is  not  his 
prerogative  to  exercise  judicial  powers.  He 
must  execute  the  laws,  even  though  the  Legis- 
lature may  pass  acts  which  in  his  opinion  are 
unconstitutional.  His  duty  is  to  study  the  law, 
not  with  the  purpose  to  set  it  aside,  but  that 
he  may  obey  its  injunoUous  strictly.  Can  a 
sberifT,  sworn  to  execute  the  laws,  refuse  to 
hang  a  convicted  murderer  because,  in  his 
'udement,  the  law  under  which  the  criminal 
aa  been  tried  is  unconstitutional  7  He  has  no 
remedy  but  to  execute  the  law  in  manner  and 
form  as  prescribed,  or  resign  to  a  successor 
who  will  do  so. 

I  qnote  from  the  Constitution  to  show  how 
laws  become  such,  and  that  when  certain  pre- 
scribed forms  are  complied  with  the  require- 
ments of  a  law  must  be  observed  by  all  as  long 
as  it  remains  on  the  statute-book  unrepealed 
by  the  Congress  which  made  it,  or  ia^eclarcd 
of  no  valiaity  by  the  Supreme  Court,  it  of 
course  having  jurisdiction  npon  a  case  stated  : 

"  Every  bill  which  shall  have  paned  the  House  of 
Kepresentativei  and  the  Sensto  ihall,  belbre  it  be- 
eomea  •  law,  be  preseated  to  the  Preetdent  of  the 
Vniled  States;  if  be  approve,  be  shall  nsn  it,  bat  if 
■et,  he  shall  return  it  with  his  ohieotions  to  that 
Hoaae  in  whieh  it  shall  have  originated,  who  shall 
•nter  theobjeetiona  at  large  en  their  Jonmal  and  pro- 
ceed to  reoonaider  it.  If,  after  sneii  reeetiaidetaUon, 
two  tUrde  of  that  Uouso  shall  uree  to  pass  the  bill, 
itehall  bo  sent,  together  with  the  ob;c«tions,  to  the 
tfther  Boose,  by  wniob  it  shall  lihewDte  be  reeonstd- 
•Md.  and  if  approved  by  two  tlurds  of  that  Uoon  it 
*aU  become  a  law."    T       •       •       ♦       ♦       • 

"  If  any  bill  shall  not  be  returned  by  the  President 
within  ten  days(Sunday3  excepted)  afler  it  shall  have 
been  presented  to  him.  the  same  shall  be  a  law  ia 
like  mannoF  u  if  he  had  sifned  it,  onlea*  the  Con- 
gress by  their  ndjuurnmcnt  prevent  ibi  rclu'rn,  lo 
which  cue  it  shall  not  be  a  law." 


i 


Every  bill  which  has  ■  passed  the  Honse  of 
Representatives  and  the  Senate,  and  been  ap- 

froved  by  the  President,  "shall become  a  law." 
f  not  approved  by  him,  and  it  is  again  passed 
by  two  thirds  of  each  Honse,  "  it  sliall  become 
a  law;"  and  if  be  retains  it  more  than  ten 
days,  whether  he  approve  or  disapprove,  it 
shall  still  "  become  a  iaio."  No  matter  how 
pertinent  may  be  his  ol;!jectiofls  in  his  veto 
message ;  no  matter  with  how  ranch  learning 
or  law  he  may  clothe  his  argument ;  no  matter 
how  vividly  lie  may  portray  the  evil  which  may 
resnlt  from  its  execution,  or  how  flagrantly  it 
may,  in  his  view,  conflict  with  the  Oonstitnfion, 
yet  if  it  is  passed  over  his  veto  by  two  thirds 
of  the  Senate  and  House  of  Representatives 
bis  power  ceases  and  his  duties  are  at  an  end, 
and  it  becomes  a  law,  and  he  is  bound  by  his 
oath  to  execute  it  and  leave  the  responsibility 
where  it  belongs,  with  the  law-makers,  who 
must  answer  to  the  people.  If  he  then  refuses 
to  execute  it,  what  is  this  but  simple  resist- 
ance, sedition,  usurpation,  and,  if  persisted 
in,  revolution?  Is  it  in  bis  discretion  to  say 
it  is  not  a  law  when  the  Constitution  says,  in 
the  plain  English  vernacular,  it  is  a  law?  Yes, 
Mr.  President,  it  is  a  law  to  him  and  to  cUl 
the  people,  to  be  obeyed  and  enforced  through- 
out all  the  land. 

It  is  a  plain  provision  of  the  Constitution 
"that  all  legislative  power  granted  by  this 
Constitution  shall  be  vested  in  a  Congress, 
which  shall  consist  of  a  Senate  and  House  of 
Representatives."  The  President  is  no  part 
of  this  legislative  power.  His  veto  message  is 
merely  suggestive,  and  if  his  reasons  are  deemed 
insufficient  he  is  overruled,  and  the  bill  becomes 
a  law  "in  like  manner"  as  if  he  had  approved 
it.  The  doctrine  contended  for  by  the  Presi- 
dent is  monstrous,  and  if  admitted  is  the  end 
of  all  free  government.  It  presents  the  ques- 
tion whether  the  people  of  the  United  States 
are  to  make  their  own  laws  through  their  Rep- 
resentatives in  Congress,  or  whether  all  the 
powers  of  the  Government,  executive,  legis- 
lative, and  judicial,  are  to  be  lodged  in  a  sin- 
gle hand  ?  He  has  the  executive  power,  and 
18  Commander-in-Chief  of  the  Army  and  the 
Navy.  Now,  if  it  is  his  province  to  judicially 
interpret  and  decide  for  himself  what  laws  are 
constitutional  and  of  binding  validity  npon  him, 
then  he  has  the  judicial  power,  and  there  is  no 
use  for  a  Supreme  Court;  and,  if  having 
decided  a  law,  in  his  opinion,  to  be  nnconsti- 
tutional, he  may  of  his  own  will  and  sovereign 
pleasure  set  aside,  dispense  with,  repeal,  and 
violate  a  law  which  has  passed  over  his  veto, 
then  he  has  the  legislative  power,  and  Con- 
gress is  a  myth,  worse  than  "  an  excrescence 
hanging  on  the  veree  of  the  Government." 
Thus  the  purse  ana  the  sword, 'and  all  the 
powers  which  we  heretofore  considered  so 
nicely  balanced  between  the  various  Depart- 
ments of  the  Government,  are  transferred  to 
a  single  person,  and  the  Government  is  as 
essentially  a  monarchy  or  a  despotism  as  it 
would  be  if  the  Constitution  and  Congress 
were  obliterated  and  the  whole  power  lodged 
in  the  hands  of  the  President.  When  such 
questions  as  these  are  involved  shall  we  wonder 
that  the  pulse  of  the  popular  heart  of  this 
nation  beats  and  heaves  with  terrible  anxiety 
as  we  near  the  final  judgment  on  this  great 
trial,  in  which  the  Kfe  of  the  nation  hangs 
trembling  in  the  scale,  as  mnch  so  aa  when  it 
was  strunling  for  existence  in  the  perilous 
hours  of  the  war  through  which  it  has  recently 
passed.  Am  I,  as  a  Senator  and  one  of  this 
nigh  conrt  of  impeachment,  called  npon  to 
register,  not  that  the  Constitution  and  the  laws 
shall  be  the  snpreme  law,  but  that  the  will  of 
one  man  shall  he  the  law  of  the  land  7 

Let  ns  look  at  another  point  in  the  defense. 
The  President  says  he  violated  the  law  in  re- 
moving Stanton  for  the  purpose  of  making  a 
case  before  the  Snpreme  Conrt,  and  thus  pro- 
curing a  decision  upon  the  conStitntionalrty  of 
the  law.  That  is,  ne  broke  the  law  in  orderto 
bring  the  judiciary  to  his  aid  in  resisting  the 
will  of  the  people.  I  would  here  commend  to 
his  carefbl  •tteatioB  the  opinion  of  Attorney 


General  Black,  his  whilom  constitotionol  ad> 

viser.     He  says,  in  1860: 

"But  his  [the  President's]  power  is  to  bo  used  onljr 
Ih  the  manner  prescribed  by  the  legislative  rtcpart- 
moot.  Ue  caoaiit  accoiuplieh  a  legal  uurposo  by 
illegal  means,  or  break  the  laws  himself  to  prevent 
them  from  being  violated  by  others."— 9  OpinioM 
Attomejf*  Stneral,  616. 

It  is  to  be  regretted  that  considerations  of 
great  gravity  prevented  the  President  from 
appennne  here  by  counsel  thus  committed  to 
a  view  ot  the  extent  of  executive  authority  at 
on6e  so  just  and  so  acceptable  to  the  candid 
patriot. 

Inasmuch  as  it  has  already  been  shown  that 

food  intentions  do  not  justify  the  violation  of 
nown  law,  I  am  onable  to  see  the  propriety 
of  stopping  the  wheels  of  Government  and 
holding  in  abeyance  the  rights  of  many  indi- 
viduals, and  paralyzing  the  usefulness  of  our 
Array,  until  the  President  sees  fit  to  proceed 
through  all  the  formalities  and  tedious  delays 
of  the  Supreme  Conrt,  or  any  other  court.  If 
the  President  can  do  this,  why  may  not  any 
and  all  parlies  refuse  compliance  with  the  re- 
quirements of  inconvenient  laws  upon  the 
same  plea?  To  oppose  such  a  view  with  argu- 
ment IS  to  dignify  an  absurdity. 

One  other  point  of  the  defense  I  wish  to  notice 
before  closing.  It  is  argued  at  length  that  an 
offense  charged  before  a  conrt  of  impeachment 
must  be  an  indictable  one,  or  else  the  respond- 
ent must  have  a  verdict  of  acquittal.  Then 
why  provide  for  impeachment  at  all?  Why 
did  not  the  Constitution  leave  the  whole  matter 
to  a  grand  jury  and  the  criminal  courts?  Noth- 
ing can  be  added  to  the  arguments  and  cita- 
tions of  precedents  by  the  honorable  Managers 
on  this  point,  and  those  most  learned  ia  the 
law  cannot  strengthen  that  view  which  is  obvi- 
ous to  the  most  cursory  student  of  the  Consti- 
tution, namely,  that  impeachment  is  a  form 
of  trial  provided  for  cases  which  may  lack  aa 
well  as  uiose  which  do  contain  the  features  of 
indictable  crime.  Corresponding  to  the  equity 
side  of  a  civil  court,  it  provides  for  the  trial 
and  punishment  not  only  of  indictable  offenses, 
but  of  those  not  technically  described  in  rules 
of  criminal  procedure.  The  obsardity  of  the 
respondent's  plea  ia  the  more  manifest  in  this 
case,  becanse,  not  the  Supreme  Court,  but  the 
Senate  of  the  United  States  is  the  only  tribnnal 
to  try  impeachments,  and  the  President's  vision 
■should  rather  have  oeen  directed  to  what  the 
Senate,  sitting  as  a  court  of  impeachmeDt, 
would  decide,  than  to  have  been  anticipating 
what  some  future  decision  of  a  court  having 
no  jurisdiction  in  the  case  might  be. 

impeachable  misdemeanors  partake  of  the 
nature  of  both  political  and  criminal  offenses. 
Hence  the  Constitution  has  wisely  conferred 
upon  the  people,  through  their  Representatives 
in  Congress,  the  right  and  duty  to  become  the 
prosecutors  of  great  offenders  for  violations  of 
laws  and  crimes  tending  to  the  destruction  of 
social  order  and  the  overthrow  of  government, 
and  has  devolved  the  trial  of  such  cases  upon 
the  Senate,  composed  of  men  supposed  to  be 
competent  judges  of  law  and  facts,  and  who 
are  allowed  larger  latitude  of  rulings  than  per- 
tains to  courts.  With  this  view  I  have  tried  to 
weigh  impartially  the  testimony  in  this  case. 
I  would  not  wrong  the  respondent,  nor  do  I 
wish  harm  to  come  to  the  institutions  of  this 
land  by  his  usurpations?  I  also  desire  to  be 
consistent  with  myself  so  far  as  I  may  justly  do 
so.  I  voted,  not  in  haste,  but  deliberately,  that 
the  action  of  the  President  in  removing  or 
attempting  to  remove  Stanton  was  unconsti- 
tutional and  in  violation  of  law. 

Is  it  possible  that  there  is  some  newly-dis- 
covered "g«irJfc"in  the  law,  not  understood 
oh  the  24th  of  February  last,  which  renders 
Johnson's  act  less  criminal  than  it  then  ap- 

S eared  7  Did  not  Senator*  believe  the  act  of 
[arch  2,  1867,  constitutional  when  they  voted 
for  it?  After  the  President  had  arrayed  all 
conceivable  objections  a^inst  it  in  his  veto, 
did  not  two  thirds  of  this  and  of  the  other 
Honse  still  vote  it  constitutional  and  a  valid 
law?  Did  they  not  bv  solemn  resolution 
declare  that  the  President  had  riolated  it 
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and  the  CooslUution.  iu  removicg  Stanton  and 
appointing  Thomas?  How  can  we  say,  while 
under  oath  we  try  this  man,  that  he  is  inno- 
cent?  Is  it  not  trilling  with  the  country,  a 
mockery  of  justice,  an  insult  to  the  represent- 
atives of  tho  people,  and  a  melancholy  instance 
of  self-stultification,  for  us  to  solemnly  declare 
the  President  a  violator  of  law,  thus  inviting 
and  making  it  the  duty  of  the  House  of  Rep- 
resentatives to  prosc/cute  him  here,  and,  after 
long  investigation,  at  large  expense  of  the  {►eo- 
ple^  money,  with  holli  confession  of  the  crim- 
inal and  large  and  conclusive  proofs  of  the 
crime — all  this  and  more — for  us  to  declare 
him  not  guilty? 

The  position  in  which  Senators  are  placed 
by  the  votes  which  they  have  heretofore  given 
is  so  well  stated  in  an  editorial  of  a  leading 
newspaper  of  my  own  State,  the  Chicago  Trib- 
une of  May  7,  18G8,  that  I  extract  from  it  as 
follows: 

"Johnson  disreBar<lod  the  Constitution  anil  the 
law.  and  broke  them  both  by  ajiiioinlins  a  Secretary 
of  War  without  the  consent  of  iho  Senate  when  no 
vacancy  oxisLed."  ♦•♦**• 

"No  man  can  tell  how binek-Ictter lawyer.-*  may  be 
influenced  by  Iiair-spIitlinKnieetie:',  legal  quirks,  and 
maMy  precedents."       *       *       *       *     .  *       * 

"  Aow,  to  acquit  Andrew  Johnson  istoinipeach  the 
Senate,  to  iu.sull  and  degrade  the  Ilou:<c.  and  to  betray 
tlic  people.  If  Johnson  is  not  guilty  nf  violatinf?  the 
Iaw  and  the  Constitution,  the  Senate  is  guilty  of  sus- 
tainiuff  Stanton  in  dctlauee  of  the  Constitution;  n; 
guilty  of  hulpiiiK  to  pus8  an  uneoubtitutionat  law;  iH 
gnilty  of  interfering  with  the  executive  prerogatives. 
Every  Sciiatorwho  voted  for  the  tentiro-of-otHecbill. 
who  Totc<l  that  Johnson's  removal  of  Stanton  was  in 
violation  of  that  law.  who  voted  to  order  the  Presi- 
dent to  replace  Stanton,  and  who  now  votes  fur  the 
acquittal  of  Johnson,  stultifies  and  condemns  him- 
self aa  to  his  previous  acts,  and  the  whole  country 
will  so  understand  it. 

"ThoiScn.ate  knew  all  the  facts  before  the  House 
impeaehed  i  the  Senate's  action  made  impeachment 
obligatory  on  the  part  of  the  House,  and  on  the  heads 
of  tlie  Senators  restd  thorcsponsibility  of  defeating  a 
verdict  of  guilty  against  a  criminal  who  stands  self- 
confessed  nsguiltyof  breaking  the  law  nnddii^rcgard- 
iBg  the  Constitution.  No  matter  what  personal 
nntiputhy  Senators  may  feci  for  the  man  who  will 
been  me, Tohnson's  successor,  no  matt  era  bout  the  plots 
and  schemes  of  the  high-taritf  lol)b}',  the  Senate  has 
a  solemn  duly  to  perform,  and  that  is  to  puni!<h  a 
willful  and  malicious  violation  of  the  law.  If  the 
President,  in  disregard  of  his  oath,  may  trample  on 
the  law,  who  is  bound  to  obey  it?  If  the  President 
is  not  amenable  to  the  law,  he  is  an  emperor,  a  dcs- 

Cot;  then  what  becomes  of  our  boasted  guvcrumeut 
y  law,  of  our  lauded  free  institutions'?" 

My  colleague  is  certainly  in  error  when  he 
says: 

"  It  is  known,  however,  that  the  reaolution  coupled 
the  two  things,  the  removal  of  the  Secretary  of  War 
and  the  desisn&tion  of  an  offioorati  interim,  t(H^ther, 
so  that  those  who  believed  either  without  uathorUy 
were  compelled  to  vote  for  the  resolution." 

Just  the  reverse  of  that  is  the  true  doc- 
trine. If  a  Senator  believed  one  branch  of 
the  proposition  to  be  true  and  the  others  false, 
he  was  oouud  by  his  oath  to  vote  agaiiat  the 
resolution.. 

Where  two  allegations  are  made,  one  of 
which  is  true  and  the  other  Stlse,  there  is  no 
obligation  to  affirm  both. 

Mr.  President,  I  ought,  in  justice  to  those 
who  may  vote  for  acquittal,  to  say  that  I  do 
not  judge  them.  Nor  do  I  think  it  a  crime  to 
vote  in  a  minority  of  one  against  the  world. 
When  I  have  taken  an  oath  to  decide  a  case 
according  to  the  law  and  the  testimony  I 
would  {patiently  listen  to  my  constituents^  and 
be  willing,  perhaps  anxious,  to  be  convinced 
by  them  ;  yet  no  popular  clamor,  no  fear  of 
punishment  or  hope  o£  reward,  should  seduce 
me  from  deciding  according  to  the  conviction 
of  my  conscience  and  my  judgment ;  therefore, 
I  judge  no  one.  Our  wisest  and  most  trusted 
men  nave  been  often  in  a  minority.  I  speak 
for  myself,  however,  when  I  say  it  m  very  hard 
for  me  to  see,  after  what  seems  to  me  such 

Slain  proof  of  willful  and  wicked  violation  of 
1.W,  how  any  Senator  can  go  back  upon  him- 
self and  his  record,  and  upon  the  House  of 
Bepresentatives  and  the  country,  and  set  loose 
the  greatest  ofiiender  of  modern  times,  to  repeat 
at  pleasure  his  acts  of  usurpation,  and  to  mead 
the  license  and  warrant  of  this  great  tribunal 
for  bis  high  crimes  and  misdemeanors. 

In  the  eleventh  article,  among  other  things, 
it  is  charged  that  the  President  did  attempt  to 
prevent  tLe  execution  of  tite  act  of  March  \ 


18C7,  providing  for  the  more  efficient  govern- 
ment of  the  rebel  States.  It  is  plain  to  me 
from  his  veto  messages.  Ids  proelaraatioas,  his 
appointment  of  rebels  to  o&ce,  his  indiscrim- 
inate use  of  the  pardoning  power,  his  removal 
of  our  most  futhful  military  officers  from  their 
posts,  that  he  has  been  the  great  obstacle  to 
the  reconstruction  of  the  Union. 

With  his  supportof  Congress  in  its  measures 
every  State  would  long  since  have  resumed  its 
friendly  and  harmonious  relations  to  the  Gov- 
ernment, and  our  forty  millions  of  people  would 
have  rejoiced  again  in  a  restored  and  happy 
Union.  It  is  his  perverse  resistance  to  almost 
every  measure  devised  by  Congress  which 
retarded  the  work  of  reconstruction,  reanimated 
the  hopes  and  reinflamed  the  virus  of  rebellion 
in  the  southern  States.  The  Freedmon's  Bu- 
reau bill,  the  civil  rights  bill,  and  the  various 
reconstruction  bills  were  remorselessly  vetoed 
by  him,  and  every  obstacle  thrown  in  the  way 
of  their  proper  and  efficient  execution.  His 
unvarying'purpose  seems  to  have  been  to  save 
the  rebel  oligarchy  from  the  consequences 
which  our  victory  pronounced  upon  it,  and  to 
enable  it  to  accomplish  by  his  policy  and 
abuse  of  his  power  what  could  not  be  accom- 
plished by  the  power  of  the  sword.  The  re- 
bellion lives  in  his  vetpes  and  acts. 

If  some  daring  nsiurper,  backed  by  a  pow«r- 
ful  faction,  and  the  Army  and  Navy  subject  to 
his  call,  should  proclaim  himself  king  or  dicta 
tor,  would  not  llie  blood  leap  in  the  heart  of 
every  true  American  ?  And  yet  how  little  less 
than  this  is  the  condition  of  our  public  affairs, 
and  who  has  not  seen  on  the  part  of  Andrew 
Johnson  a  delibentte  purpose  to  override  the 
sovereign  power  of  the  nation  and  to  usurp 
dangerous,  .dictatorial,  and  kingly  powers? 
And  what  true  patriot  has  not  felt  that  in  such 
couilicls  of  power  there  is  eminent  peril  to  the 
life  of  the  llepublie,  and  that  if  some  check, 
by  impeachment  or  otherwise,  be  not  put  upon 
these  presidential  usurpations  the  fruits  of  the 
war  will  be  lost,  the  rebellion  triumph,  and  the 
last  hope  of  a  permanent  retinlon  of  the  States 
be  extinguished  for  ever? 

For  reasons  such  as  these — and  for  proof  of 
which  there  is  much  of  evidence  in  the  docu- 
ments and  records  of  this  trial— but  more  espe- 
cially for  the  violation  of  the  Constitution  and 
of  positive  law,  I  cannot  consent  that  with  my 
vote  the  President  shall  longer  work  his  treach- 
erous and  despotic  will  unchecked  upon  my 
suffering  countrymen. 

Mr.  Preudent,  this  is  a  tremendous  hour  for 
the  Republic.  Gigantic  interests  and  destinies 
concentrate  in  the  work  and  duties  of  the  event- 
ful moments  through  which  we  are  passing. 

I  would  do  justice,  and  justice  requires  con- 
viction ;  justice  to  the  peo^da  whom  he  has  so 
cruelly  wronged.  I  would  be  merciful,  merci- 
ful to  the  millions  whose  rights  he  treacher- 
ously assails  by  his  contempt  for  law.  I  would 
have  peace  ;  therefore  I  vote  to  remove  from 
office  this  most  pestilent  disturber  of  public 
peace.  I  would  have  prosperity  among  the 
people  and  confidence  restored  to  capital; 
therefore  I  vote  to  punish  him  whose  turbulence 
makes  capital  timid  and  paralyzes  our  national 
industries.  I  would  have  economy  in  the  ad- 
ministration of  public  affiiirs ;  therefore  I  vote 
to  depose  the  promoter  and  oause  of  unheard 
of  ofncial  extravagance.  I  would  have  honesty 
in  the  collection  of  the  public  revenues ;  there' 
fore  I  vote  to  remove  this  patron  of  the  cor- 
ruptionists.  I  would  have  my  Government 
respected  abroad ;  therefore  I  vote  to  punish 
him  who  subjects  us  to  dishonor  by  tsaating  law 
with  contempt.  I  would  inspire  respect  for  lav 
in  the  youth  of  the  laud  ;  I  tbarafore  vote  to 
impose  its  penalties  npon  the  most  exalted 
cnnunal.  I  would  secara  and  perpetuate 
liberty,  and  I  therefore  vote  to  purge  the  citadel 
of  liberty  of  hi»  who,  through  murder,  sue- 
ceeded  to  the  chief  command  and  seeks  to 
betray  us  to  the  enemy. 

I  fervently  pray  that  this  nation  may  avoid  a 

repetition  of  that  history,  iu  which  apostates 

and  usurpers  have  desolitted  nations  and  en- 

i  slaved  mankind.     L)el  our  aonoiuicemeat  tj^ 


di^  to  the  President,  and  all  fotnre  Presidents, 
and  all  conspirators  against  the  liberties  of  this 
country,  be  what  is  already  the  edict  of  the 
loyal  mitlious  of  this  land,  "Yon  shall  not 
tear  this  temple  of  liberty  down."  I^t  our 
warning  go  down  the  ages  that  every  usurper 
and  bold  violater  of  law  who  thrusts  himself 
in  the  path  of  this  Republic  to  honor  and  re- 
nown, whoever  he  may  be,  however  high  his 
title  or  proud  his  name,  that,  Arnold-liRe,  h« 
shall  be  gibbeted  on  every  hilltop  throughout 
the  land  as  a  monument  of  bis  crime  and  pun- 
ishment, and  of  the  shame  and  grief  of  his 
country. 

We  are  not  alone  in  trying  this  cause.  Oat 
on  the  Pacific  shore  a  deep  murmur  is  beard 
from  thousands  of  patriot  voices ;  it  swells 
over  the_  westers  plain.^  peopled  by  millions 
more ;  with  every  increasing  volume  itadvances 
on  by  the  lakes  and  through  the  busy  marts 
of  the  great  North,  and  reechoed  by  other  mil- 
lions on  the  Atlantic  strand,  it  thunders  upon 
us  a  mighty  nation's  verdict,  guilty.  While 
from  out  the  smoke  and  gloom  of  the  desolated 
South,  from  the  rice- fields  and  along  the  great 
rivers,  from  hundreds  of  tlionsandg  of  perse- 
outed  and  basely-betrayed  Unionists,  comet 
also  the  solemn  judgment,  guilty. 

The  criminal  cited  before  this  bar  byth* 
people's  Representatives  is,  by  bis  anawer  and 
the  record,  guilt}/. 

Appealing  for  the  correctness  of  my  verdict 
to  the  Searcher  of  all  hearts  and  to  the  en- 
lightened judgment  of  all  who  love  justice,  and 
in  accord  with  this  "cloud  of  witnesses,"  I 
vote  guilty. 

Standing  here  in  my  place  in  this  migh^ 
temple  of  the  nation,  and  as  a  Senator  of  tm 
great  .Republic,  with  all  history  of  men  and 
nations  behind  me  aad  all  progress  and  human 
happine.'<8  before  me,  I  falter  not  on  this  occa- 
sion in  duty  to  ray  country  and  to  my  State. 

In  thia  tremendous  hour  of  the  Republic^ 
trembling  for  life  and  being,  it  is  no  time  for 
me  to  shrink  from  duty,  after  having  so  lon^ 
earnestly  supported  those  principles  of  gov- 
eraneat  and  public  policy  which,  like  divin« 
ordinances,  protect  and  guide  the  race  of  man 
up  the  pathway  of  histery  and  progress.  As 
a  juror,  sitting  on  this  great  cause  of  my  coun- 
try, I  wish  it  to  go  to  history  and  (o  stand  upon 
the  imperishable  records  of  the  Republic,  that 
in  the  fear  of  Grod,  bnt  fearletis  of  man,  I  voted 
for  the  conviction  of  Andrew  Johnson,  Presi- 
dent of  the  United  States,  for  the  coramiasioK 
of  high  crimes  and  misdemeaaois. 


OPINION 

o* 

HON.  THOMAS  W.  TIPTON. 

When  the  act  regulating  the  tenure  of  civil 
offices  T)as.?ed  Congress  on  the  2d  day  of  March, 
1867,  Edwin  M.  Stanton  was  Secretary  of  War, 
having  been  appointed  to  said  office  by  Mr. 
Lincoln  and  confirmed  by  the  Senate  Jannai7 
16,  1862,  and  commissioned  to  hold  the  offioa 
"  during  the  pleasure  of  the  President  of  the 
United  SUtes  for  the  time  being."  The  fit* 
section  of  the  act  is  as  follows: 

"  That  every  peraoD  holding  any  oivll  ollce  towbieh 
he  hiu  been  appointed,  by  and  with  the  advioe  aod 
eonsont  o&  tbo  Senate,  and  every  petrton  who  ehan 
hereafter  be  appointed  to  any  anch  office,  and  atiall' 
beoomc  duly  qualified  to  act  therein,  is  aftd  aball  b* 
entitled  to  hold  tuchoffioe  until  a  suoceesor  sliaU  bava 
been  in  like  manner  appointed  and  duly  qaalified, 
except  as  hereia  otfaerwiMBTOvidad:  /VootaleoL  Tbat 
the  Seerotariei  of  State,  of  the  Traneory.  of  War,  of 
the  Navy,  and  of  tb«  Interier,  the  Poetnuter  gen- 
eral, and  the  AMoraey  9e*eml,  efaaU  heM  theit 
oflieea  resaeotlvaly  for  and  dvrins  the  teen  of  tha 
Piesdent  by  whom  they  may  have  bean  appointaiL 
aod  one  month  thereafter,  anfaiect  to  removml  by  ana 
^th  the  advio«  aad  eooaeat  af  tho  Saaata." 

Before  the  passage  of  the  above  recited  sec- 
tion the  only  limit  to  a  Secretary's  tenn  wm 
the  pUamm  of  the  President  ^  but  it  was  d«- 
termined  to  make  the  termination  definite,  and 
hence  wo  have  a  time  specified  beyond  which 
it  could  not  extend,  namely,  otM  uttmtk  after 
the  expiration  of  the  terra  of  die  PieaideMt  by 
whom  appointed. 
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The  queatioa  rel»UTe  to  the  Swretwry  of  Um 
Interior  ta  be  settled,  would  be :  How  long 
will  hU  coruniiseioa  run?  while  the  answer 
would  be,  just  one  month  after  the  termination 
ef  the  term  of  Mr.  Johusoo,  by  whom  be  was, 
b;  the  <idvice  and  consent  of  the  Senate,  ap- 
pointed. So  hialftrm  would  expire  on  the  4tb 
day  of  April,  1869,  which  would  be  the  end 
of  one  month  after  the  .expiration  of  Mr. 
Johnson's  term,  in  case  he  hlled  the  full  un- 
expired term  of  Mr.  Lincoln.  He  being  in 
ofiice  on  the  2d  of  March,  1867,  under  a  com- 
mission which  was  a  precise  copy  of  Mr.  Stan- 
ton's, I  would  look  jTmrward,  not  baekieard, 
to  find  the  period  of  time  when  the  law  would 
put  an  end  to  his  term  of  office,  unless  sooner 
removed  by  and  with  the  advice  and  ooasenk 
•f  the  Senate. 

To  find  the  limit  of  Mr.  Stanton's  term  I 
would  look  forward  also,  and  as  he  is  aerviug 
with  the  Secretary  of  the  Interior,  upon  the 
tame  term,  and  under  the  same  identical  com- 
mission, I  would  declare  him  liable  to  removal 
by  force  of  law,  just  as  soon  as  one  month  sliall 
have  passed  after  the  expiration  of  the  term, 
which  is  being  served  out  alike  by  himself  ana 
the  Secretary  of  the  Interior. 

To  the  objection  that  the  Secretary  of  the 
Interior  was  appointed  by  Mr.  Joliuson,  and 
is  serving  out  his  term,  while  Mr.  Stanton  was 
appointed  by  Mr.  Lincoln,  whose  term  had  ex- 
pired nearly  two  years  before  the  date  of  the 
act  limiting  terms,  I  reply  that  the  terms  of 
these  Secretaries  are  one  and  the  same,  and 
there  is  no  period  of  time  subsequent  to  the 
date  of  the  act  at  which  one  Secretary  shall 
retire  in  advance  of  another. 

In  regard  to  Mr.  Stanton's  term  having  ex- 
pired according  to  the  limitations  of  this  law, 
one  month  after  the  death  of  Mr.  Lincoln,  I 
deny  the  proposition:  irst,  because  the  law 
vas  not  in  existence  until  about  two  years  sub- 
sequent to  thfU  event.  Second,  becanse  it  could 
not,  on  the  2d  day  of  March,  1867,  act  bock 
sad  produce  a  vacancy  in  an  office  already 
filled,  every  act  of  which  has  been  regarded 
Talid  by  every  branch  of  the  Qovernmeut. 
Third,  because  Mr.  Stanton  hus  been  in  office 
•ver  since  the  date  of  the  law,  aad  is  still  per- 
forming the  functions  of  Secretary  of  War.  As 
Mr.  Johnson  received-  from  Mr.  liucola  the 
War  Office  with  its  Secretary,  just  as  he  re- 
ceived each  one  of  the  other  Departments  of 
Government  with  its  Secretary,  each  aad  all  of 
them  with  subse<^nent  appointmeuts  must  be 
regarded  as  of  hia  own  appointment,  ibr  all 
purposes  of  the  civil-tenure  act;  and  as  it  is 
impossible  to  remove  a  portion  in  the  past  and 
the  balance  in  the  futura,  they  must  all  share 
the  same  iate  and  be  Sttli^t  to  the  mate  liasit- 
ations- 

Hereafter  there  will  be  no  trouble  ki  eon- 
atruing  the  law,  for  one  month  subsequent  to  the 
termination  of  a  President's  term  will  vacate 
every  Secretaryship ;  and  if  this  act  had  been 
in  force  at  the  time  of  Mr.  Lincoln's  death 
Mr.  Johnson  would  have  had  all  the  heads  of 
Departments  at  his  disposal  one  month  th«r*- 
itftef.  To  claim,  therefore,  that  Mr.  Johnson 
can  remove  Mr,  Stanton  without  the  adviqe 
and  consent  of  the  Senate  is  to  affirm  an 
impossibility,  inasmuch  as  the  only  period  of 
time  at  which  a  President  can  get  clear  of  a 
Secretary  independent  ef  the  Senate  is  at  the 
ead  of  a  month  subsequent  te  the  end  ef  a 
Fresideat's  term.  And  unless  Mr.  Johnsoa 
will  recwve  a  reelection  be  shall  never  reach 
that  official  hour  in  which  Mr.  Slaaton  would 
vacate,  by  force  of  Uw,  oae  month  sobsequeot 
to  the  expiration  of  Mr.  Johason's  tem.  But 
if  he  should  ever  reach  a  seeond  inaugnration, 
and  the  month  had  expired,  and  Mr.  Staatoa 
wus  inclined  to  remain,  he  could  deownd  his 
removal  independent  of  the  Senate,  oa,  tbs 
grounds  that  having  received  him  wb«a  he  r«- 
eeived  Mr.  Lincolivs  term,  and  having  adopted 
him  as  the  legal  head  of  the  War  Department, 
and  all  Departments  of  the  Government  having 
indorsed  tne  lef^ty  of  his  acts  to  th*  last 

liQiir  of  his  pr^Tioiw.  tecmi  th«  Sesrettmr  stttat 


be  regarded  in  the  light  of  one  of  his  original 
appointments  and  retire  accordingly. 

By  every  reasonable  rule  of  construction  it 
seems  perfectly  plaiu  that  Mr.  Stanton  baa  not 
been  removed  by  force  of  the  civil-tenure  act, 
and  consequently  is  entitled  to  its  protaotioa, 
which  was  accorded  to  him  by  the  Senate  when 
they  restored  him  from  saspensioa  by  their  vote 
of  Januarv  13,  1868.  Having  attempted  to 
aecoffi^isB  that,  independent  of  the  Senate, 
which  ne  failed  to  secure  when  admitdag  the 
oonstitotionaUly  of  the  act  by  yielding  to  its 
provittoa  f>t  suspensions,  the  Presid^t  has 
certainly  been  guiUy,  as  cjiarged  in  the  first 
article,  of  a  "high  misdemeanor  in  office." 

The  plea  which  he  makes  in  his  answer,  that 
he  does  not  believe  the  act  of  March  2,  1867, 
constitutional,  cannot  avail  him,  sinee,  when 
Congress  passed  the.act  and  laid  it  before  him 
for  his  signature,  he  having  vetoed  it,  it  was 
then  passed  over  the  veto  by  three  fourths  of 
each  brAnch  of  Congress — the  provision  of 
the  Constitution  being  that  a  bill  passed  by  two 
thirds  of  each  House  over  the  President's  v<^o 
"shall  become  a  law."  Having  thus  become 
a  law,  be  had  ao  diseretioo  but  to  enforce  itas 
such  ;  and  by  disregardiag  it  sMrited  all  the 
penalties  thus  incurred. 

He  is  not  to  be  shielded  behind  the  opinions 
of  his  Cabinet,  although  they  niav  haveadvised 
him  to  disrencd  th«  law,  since  their  oaly  busi- 
ness is  to  eiuorce  aad  obey  the  laws  governing 
tboir  several  Departments,  and  neiUier  to  «U)m 
or  exeruisejudieial  functions. 

The  plea  of  innoeent  intentions  is  certainly 
aot  to  vindicate  him  for  having  violated  a  law, 
for  eveiy  orisataal  would  be  ahle  to  plead  jus- 
tifiable motives  in  extenuation  of  paDishmeot. 
till  every  law  was  btfkea  and  every  barrier  of 
safety  swept  aside. 

The  strongest  poBsibleeosethatean  be  stated 
would  be  that  of  a  Seoator  who  might  have 
deelared  his  belief  of  the  uncoastitutionality 
of  the  aot  of  Mareh  2,  1867,  before  its  passsj^ 
over  the  veto,  aad  now  being  called  upon  to 
decide  upen  the  right  of  the  Presideat  to  dis- 
regard the  provisions  of  this  same  act.  I  hold 
that  be  would  be  boood  by  his  oath  of  office  to 
demand  of  the  President  obecheoce  to  its  pro- 
visioos  until  such  time  as  it  shoald  be  repealed 
by  Ceogfese  er  anaaUed  by  the  deeisioa  of  a 
eonrt  ef  eostpeteat  jurisdiction.  The  Presi- 
deat aiBst  take  care  that  the  laws  are  faUhfally 
exeeuled. 

It  is  very  •stoaisbiag  that  the  President 
shoqld-deity  that  Mr.  Siaatoa  is  protected  ia 
efiee  by  the  civil-tonure  act,  after  haviag  sus- 
peedcd  hiss  firos>  office  uadei  that  aot  on  the 
12th  ef  August,  1867,  and  having  reported  hies 
to  the  Seeele  under  the  saase  act  as  beiiM 
lefally_  sa^eedad,  aad  having,  onder  a  special 
provieion  ef  the  sawe  aat,  aotified  the  Seere- 
tary  ef  the  Treasacy  of  hia  actioa  in  the  prem- 
ises; for  naless  he  was  legally  SeerelaryefWa* 
he  was  aot  sahi^ot  to  sueh  SBsyensien. 

It  has  bean  aigasd  that  as  Mr.  Staaton  Jtas 
eeatiaued  to  eceupy  the  War  Office,  and  the 
reatovid  has  not  beea  entirely  eempleted,  the 
penally  for  removal  cannot  attaeh;  but  Mr. 
Johnson  leceives  Oeeeml  Thomas  as  Seere- 
tary  of  War  at  bis  Cabinet  ajeiatings,  thus 
a&rmiog  his  belief  that  Xhoiaas  is  eatitled  to 
be  accredited  as  such.  It  should  be  leiaem- 
bered,  in  this  eonneclioa,  that  it  is  a  hijih  mis- 
deneaner  to  stteMipt  to  do  •«  act  which  is  a 
misdemeanor.  The  removal  of  Mr.  Stantoa 
i^inst  law  would  be  a  high  niedeakeaaor,  and 
a  persistent  edbrt  in  that  directioe,  issaiac 
eiaats,  withdra>viag  asseciatien  from  him,  aad 
mtcaeitmff  aaether,  does,  ia  mj  opiniea,  eoar 
Stitnto  a  high  BUtdemeaaor. 

By  ertiele  two  he  stands  ehasyed,  daring 
the  session  of  the  Senate,  with  havtag  iesttsd  a 
UMw  of  aathonty  to  Leraeao  Thonws,  author- 
ising him  and  eommaoding  hia  to  aesaiaa  aad 
exercise  the  functions  of  Secietar^  of  the  De- 
partment of  War,  without  tiis  advice  and  eon- 
sent  of  the  SeiMUe,  which  is  charged  to  bavo 
beea  in  violation  of  the  express  letter  of  the 
CttPAtitutiea  i«4.oC  thea«t  of  MwchAi  1807. 


Of  bis  power  to  appoint  the  COBStitBt«ea> 
acticie  two,  secUoo  two,  says: 

"  He  sholl  BomlBot*,  and  by  and  wHh  the  advise 
sad  ooassnt  of  tb*  Seaate  shall  appoint." 

Ia  this' esse  he  claimed  a  vaeaacy  U*  which' 
benight  appoint  indqf>«ndmt  of  the  Senate, 
while  the  Coastitntion  affirms  that  the  Pres- 
ident shall  have  power  to  fill  op  all  vacancies 
that  may  happen  during  "tlte  reeeu  of  the 
Senate,"  not  daring  thesemion  of  the  Senate. 

It  is  only  neeesssry  to  quote  the  charge,  the 
text  of  the  Constitntioo,  and  his  own  twl  mis- 
sion in  his  answer:,  that  he  "did  iasoe  ami 
deliver  the  writing  as  set  forth  in  said  secondt 
artide,  in  order  to  establish  the  commissioD 
of  anunconstitotionalaot."  But  the  langaage 
of  the  act  of  Mareh  2, 18«7,  is  eqoalty  explicit. 
It  affirms  in  section  six — 

"Thst  every  removsl,  sppolntmeDt,  or  omploy- 
nant  mad*,  had  er  exeralsed  esatiarr  to  the  j^rix 
vUioo*  of  this  aot,  and  the  makiBc,  siening,  Miuuig, 
eonntorsicninir.or  itsainirof  any  eommluion  or  totter 
of  aalhonty  for  or  ia  respect  to  any  taeh  appoint- 
ment or  emplayBont,aball  bodeeaied,  aadar*  aerefap 
declared  to  be,  mitatmean»r»f  aad  upon  trial  ana 
coavictlon  tberoor  every  person  truiltytborcof  shnll 
be  pvraished  by  a  tne  not  ezeeedins  $IO,WO,  or  br 
iaiirieeaBeat  not  eieeedins  Ave  yean,  er  both  saia 
puiuibmeat*,  in  the  duorstioa  of  the  eourCV 

If  Mr.  Stantoa  was  protected  hj  the  first 
clause  of  section  one,  the  issuing  ef  the  latter 
to  Thomas  drew  upoa  the  antbor  the  pnealty  } 
but  if  be  was  eovered  by  the  provise,  the  va> 
eaaey  had  not  happened  and  toe  ceosequeace 
was  the  same.  And  if  the  Presideat,  duriag 
session  of  the  Senate,  can  remove  one  officer 
and  appoint  ad  interim,  so  he  asaf  remove  anjr 
or  all,  and  thus  asoip  D^|>artiaentsand  offioasy 
while  the  peeple  seek  ia  VMa  for  the  restrain'' 
iog  and  supervising  power  of  a  proatrate  aad 
insulted  tnbuoaU 

The  first  article,  affirming  the  illesal  removal 
ef  Secrgbary  Stanton ;  the  seooud,  ohaiKiog  thd 
illeeal  issue  of  the  letter  of  authority  to  Thomae,, 
and  the  third,  affirming  the  ad  tHterint  appoint- 
ment of  General  Thomas,  admitted  as  facta 
and  established  by  evidenee,  are  the  foandar 
ttons  of  the  whole  impeaobmeatsuperstructare. 

The  fourth,  relativeto  an  unlawful  ooaspiraoy 
with  respect  to  intiaHdatiag  the  Soeretary  o£ 
War ;  the  fifth,  affirming  aeorabination  to  pre- 
vent the  execution  of  alaw;  the  sixth,  charging 
a  consniracy  to  seise  and  possess  the  propertjr 
of  the  War  Department  in  violation  of  an  ael 
of  1861 ;  the  seventh,  charging  a  like  intent  in 
violation  of  an  aot  of  1867 ;  and  the  eighth* 
charging  the  appoiutmeot  of  Thomas  with 
intent  to  eontr<^  the  disbursements  of  the  War 
Department,  are  all  more  or  less  incidental 
acts,  sprisging  frons  or  tondiog  to  the  same 
criminal  foundation  charges,  and  ssay  or  may 
not  be  ooBsidered  establi^d  without  affectuig 
the  original  articles.  IC,  however,  the  first' 
three  are  not  sustaiaed,  th«se  will  not  be  likelp 
to  receive  more  than  a  passing  notice. 

The  ninth  article  charges  the  President  with 
having  iastreeted  General  Eaiory  that  part  ot 
a  law  of  the  United  States,  which  provioes  that 
"all  orders  aad  instnieiions  relative  to  mili- 
tary operations  issued  by  the  President  or  See* 
rotary  of  'War  shall  be  issued  through  the  Gen- 
eral of  the  Army,  aad,  in  case  of  bis  inability, 
through  theaextin  rank,"  was  unconstitutional 
and  in  contravention  of  the  eommission  oJf  said 
EoMry,  in  order  to  iadaee  him  to  violate  the 
laws  and  military  ordei's. 

It  i^^pears  that  while  GeiMBal  Emory  was 
acting  under  a  commissien'raquiriag  him  Uk 
observe  and  foUow  snoh  orders  aad  direction<4 
OS  he  should  receive  from  the  President  and 
other  officers  set  over  him  by  law,  an  order 
reached  hi  m  ewbodjriag  a  seetien  of  law,  which 
law  had  been  previousljr  approved  hy  the  Pres- 
ident hiasself,  but,  as  it  provided  that  orders 
fioss  the  PreMdeatand  Seoetaiy  of  War  should) 
be  issued  threi^h  the  General  of  the  Army,  oi 
next  in  rank,  and  the  Presideat  beiageugagsd 
to  remove  the  Secsetary  of  Wm  and  thwart 
the  action  of  the  Senate,  in  a  discussion  with 
General  Emory,  as  to  his  duty  as  an  officer^ 
said,  "This  (meaniag  the  order)  is  aot  ia  oonr 
formily  with  the  Constitution  of  the,yiiAMi4t 
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gUittB.  wbicli  makes  m«  CominMideT-ra-CMef, 
or  with  the  terms  of  your  commission, ' '  While 
.  Geaeral  Emoiy  was  inclined  to  obey  the  order 
the  President  conid  not  command  him  but 
through  General  Grant's  headquarters,  and 
thus  would  have  to  naake  public  his  military 
orders ;  but,  if  General  Kmory  could  be  made 
to  believe  the  order  was  in  conflict  with  his 
eommissioD  and  the  Constitution,  and  could 
be  induced  to  disregard  it,  then  the  President 
could  secretly  issue  orders  to  him  and  aocom- 
plish  his  designs.  He  could  only  have  desired 
to  cause  General  Emory  to  see  his  duty  in 
such  light  as  to  disregard  this  legal  order,  and, 
if  Emory  had  yielded  to  his  construction  of 
law  and  Constitution,  he  could  have  sheltered 
himself  under  bis  commission  and  trampled 
the  law  under  foot. 

This  efibrt  to  tamper  with  an  officer  who 
was  obeying  the  law  of  his  Government  is  char- 
acterized very  mildly  by  the  charge  of  repre- 
hensible. It  should  be  make  a  crime  of  serious 
magnitude  for  a  President  to  command  a  mili- 
tary officer  to  violate  a  law  which  was  promul- 
gated in  orders,  in  accordance  with  all  the 
forms  of  national  legislation.  In  this  case  the 
experiment  upon  the  officer's  fidelity  and  firm- 
ness seems  to  have  gone  no  further  than  to 
discover  that  Genenu  Emory  could  not  be 
tampa«d  with,  and  then  the  effort  was  dropped 
on  the  very  frerge  of  criminality. 

The  tenth  arucle  charges  the  President  with 
iMving,  at  Washington  city,  Cleveland,  Ohio, 
and  St.  Louts,  Missoari,  indulged  in  language 
tending  to  bring  into  disgrace  and  ridicule, 
oontempt  and  reproach,  the  Congress  of  the 
United  States,  wbieh  stterances  were  "highly 
•easBrabie  in  any,  and  peculiarly  indecent  and 
unbecoming  in  a  Chief  Magistrate." 

Under  ordinary  circumstances  I  would  allow 
the  Btmoet  latitude  of  speech,  and  would  never 
attempt  to  apply  a  corrective  only  where  the 
crime  became  magnified  by  virtue  of  the  pecu- 
liar surroundings.  If  the  President  had  gone 
upon  the  stamp  with  inflammatory  language  in 
order  to  assist  m  leading  or  driving  States  out 
of  the  Union,  then  I  would  hold  him  responsi- 
ble for  the  character  of  his  act.  And  when  the 
very  life  of  the^  nation  is  imperiled  by  the 
absence  of  ten  States,  and  all  legal  efforts  are 
making  to  indooe  their  early  return,  if  I  find 
him  denying  the  legal  and  constitutional  au- 
thority of  Congress,  and  charging  disunion, 
usurpation,  and  despotism  upon  the  represent- 
atives of  the_  loyal  people,  thus  strengthening 
tiieevil  passions  of  malcontents  and  rebels,  on 
account  of  the  tendency  of  his  teachings,  I 
should  not  hesitate  to  declare  his  conduct  a 
high  misdemeanor. 

For  the  reasons  just  specified  I  would  find 
him  guilty  of  a  misdemeanor  on  the  evidence 
SQBtaining  the  first  allegation  of  the  eleventh 
article,  which  charges  him  with  denying  the 
authority  of  Congress  to  propose  amendments 
to  the  Constitution.  I  would  also  hold  him 
responsible  for  devising  means  by  which  to 
prevent  Edwin  M.  Stanton  flrom  resuming  the 
ninctions  of  Secretary  of  War  on  the  Senate 
having  voted  his  restoration  from  the  Presi- 
dent's suspension.  And  of  his  guilt  relative 
to  impeding  the  proper  administration  of  the 
recoDStruction  laws  of  Congress,  by  discour- 
aging and  embairasHBg  offieeis  of  the  law, 
and  using  such  defiant  language  as  had  all  the 
force  of  commands  upon  rebels,  I  have  not 
the  shadow  of  a  doubt. 

The  only  matter  of  astonishment  is  that  an 
BxecQtive  so  aiMcrapulous  and  so  defiant  of 
ooSrdinsAe  power  has  been  allowed  so  long  to 
defy  the  people's  repreaentatives  and  defeat  the 
solemnly-expressed  enactments  of  their  will. 

Believing  that  the  stability  of  government 
4epend8  upon  the  ftiithful  enforcement  of  law, 
and  the  laws  of  a  republic  being  a  transcript 
of  the  people's  will,  and  alw^s  rspealable  by 
their  instroetions  or  change  of  public  servants, 
I  would  demand  their  enforcement  by  the 
President,  independent  of  any  opinion  of  his 
relative  to  necessity,  propriety,  or  constitn- 
tionaU^. 


OPINION 

OP 

HON.  THOMAS  A.  HENDKICKS. 

In  the  eleven  articles  of  impeechment  the 
President  is  charged,  in  the  different  forms  of 
statement,  with  six  acts  of  official  miscondact, 
as  follows : 

1 .  The  removal  of  Mr.  Stanton  from  the  oflSee 
of  Secretary  of  War. 

2.  The  appointment  of  Lorenzo  Thomas,  the 
Adjutant  General  of  the  Army,  to  the  office  of 
Secretary  of  War  ad  interim.. 

8.  The  consjjiracy  with  said  Thomas  to  pre- 
vent the  execution  of  the  tenure-of  office  act  by 
hindering  Mr.  Stanton  from  holding  the  office 
of  Secretary  of  War. 

4.  The  instructions  to  General  Emory  that 
the  second  section  of  the  act  of  March  2,  1867, 
requiring  all  military  orders  made  by  the  Presi- 
dent or  Secretary  of  War  to  be  issued,  through 
the  General  of  the  Army,  was  unconstitutional. 

5.  The  President's  speeches  against  Con- 
gress. 

6.  The  denial  of  the  authority  of  the  Thirty- 
Ninth  Congress  by  the  attempt  on  the  part  of 
the  President  to  prevent  the  execution -of  the 
tenure-of-office  act,  the  Army  appropriation 
act,  and  the  act  to  provide  for  the  more  effi- 
cient government  of  the  rebel  States. 

The  sixth  charge  is  found  in  the  eleventh 
article.  The  respondent  in  his  answer  has 
taken  exce]}tion  to  the  sufficiency  of  the  state- 
menteeontainedin  that  article,  upon  the  ground 
that  the  alleged  acts  of  the  President,  whieh 
he  did  in  his  attempts  to  prevent  the  execution 
of  the  said  laws,  are  not  stertod,  but  it  is  averred 
only  that  he  did  unlawfully  devise  and  contrive 
and  attempt  to  devise  and  contrive  means  to 
prevent  their  execution.  The  exception  seems 
to  be  sufficiently  supported  by  the  well  estab- 
lished and  reasonable  rule  of  pleading,  that 
charges  preferred  against  a  party  in  any  judi- 
cial proceeding  shall  be  stated  with  such  rea- 
sonable certainty  that  the  accused  may  know 
the  nature  of  the  charge,  its  scope  and  limit, 
the  character  of  evidence  that  may  be  brought 
against  himj  and  the  class  of  evidence  that  may 
be  invoked  in  his  defense.  Until  accusations 
are  stated  with  such  reasonable  certainty  courts 
do  not  require  the  accosed  to  answer.  The 
eleventh  article  should  have  stated  what  means 
were  devised  and  contrived,  or  attempted  to 
be  devised  and  contrived,  so  that  this  court 
might  decide  whether  they  amount  to°a  high 
misdemeanor ;  and  if  so,  that  the  respondent 
may  know  the  nature  of  the  evidence  that  may 
be  bronght  against  him,  and  the  character  of 
evidence  he  may  offer  in  his  defense.  This 
view  in  the  pleading  is  -not  removed  by  the 
averment  that  the  means  were  devised  and  con- 
trived to  prevent  Mr.  Stanton's  return  to  the 
War  Department  after  the  decision  of  the  Sen- 
ate upon  the  reasons  for  his  suspension.  Rea- 
sonable certainty  requires  that  the  means  de- 
vised and  contrived  should  be  stated.  If  the 
means  were  stated,  the  Senate  might  not  agree 
with  the  HoQse  of  Representatives  that  they 
were  "  nnlawfiilly "  devised,  but  might  hold 
them  lawful  and  proper.  If  the  device  and  con- 
trivance were  the  appointment  of  a  successor, 
or  proceedings  in  the  eonrts  to  test  a  right 
claimed  on  the  one  side,  and  denied  on  the 
other,  then  the  averment  tlMt  it  was"Bnl*w- 
fhl"  would  fall. 

But  beyond  the  qneetion  of  pleading,  tbe 
aneetion  arises  whether  the  eleventh  article 
defines  any  high  misdemeanor,  or  even  any  act 
of  official  misconduct.  As  inducement,  it  is 
stated,  that  as  far  back  as  Anguat,  1866,  the 
President,  in  public  speeches,  did  qnestioB  the 
lawfiil  authority  of  Congress ;  ana  it  is  then 
averred  that  as  late  as  Febmaiy,  1868,  in  pnr- 
snance  of  that  declaration,  he  did  "attempt  to 

greventthe  execution  of '  the  said  several  acts, 
y  "devising  and  contriving,  and  attempting 
to  devise  and  contrive,  means  by  wfaicn  he 
should  prevent"  Mr.  Stauton  from  resuming 
the  fasetieiMof  tiie  office  of  Beoretwy  of  War, 


a«d  to  prevent  the  exacntion  of  the  other  acte. 
Passing  over  the  qneetion  whether  an  attempt 
to  prevent  the  execution  of  o  statute  without 
success  is  a  misdemeanor,  when  the  statute 
does  not  so  declare,  the  question  arises  whether 
it  ean  be' a  crime  or  misdemesnor  in  a  single 
person,  without  combination^^onspiracy  with 
others,  to  devise  and  contrive  means  without 
executing  the  schemes  7  To  devise  or  contrive 
is  an  intellectual  process,  and  when  not  exe- 
cuted by  acts  done  cannot  be  pnaished  as  a 
crime,  however  unworthy  or  vicious.  Can  we 
undertake  the  punishment  ot  the  thoughts, 
opinions,  purposes,  conceptions,  designs,  de- 
vices, and  contrivances  of  men  when  not  car- 
ried into  acts?  The  eloventh  article  does  not 
atteaspt  the  definition  ofacrime,  unless,  indeed, 
we  hold  the  vicious  thoiigbts  and  evil  purposes 
of  public  officers  to  be  such  in  the  absence  of 
any  law  so  declaring. 

In  the  presence  of  the  provision  of  the  Con- 
stitution of  the  United  States  which  protects 
the  right  of  free  speech,  and  in  theabsence'of 
any  law,  State  or  Federal,  declaring  its  exer- 
cise in  any  manner  or  by  any  person  to  be  a 
crime,  it  IS  not  necessary  to  examine  the  tenth 
article,  which  rests  its  charge  of  n  misdemeanor 
upon  the  President's  speeches  made  to  the 
people,  in  response  to  their  calls,  in  his  capacity 
as  a  citizen,  and  not  in  the  exercise  of  his 
office. 

In  our  country,  as  long  as  the  Constitntioo 
stands,  no  legislative  body  can  make  it  a  crime 
to  discuss  the  conduct  of  public  officers  with 
entire  freedom,  and  the  House  of  Represent- 
atives cannot,  by  any  proceeding  whatever, 
shield  itself  from  individual  criticism  and  pop- 
ular review ;  and  any  effort  to  do  so  betrays 
eoBscions  weakness,  and  disturiu  public  con- 
fidence. 

The  ninth  article  rests  upon  the  conversa- 
tion between  the  President  and  General  Em> 
ory.  In  that  part  of  the  President's  coodact 
no  fault  can  be  found,  much  less  a  violation 
of  law.  He  had  been  informed  by  a  member 
of  his  Cabinet  that  there  were  evidences  of 
important  changes  of  the  military  forces  at  and 
near  this  city.  It  was  his  right  and,  perhaps, 
his  duty  to  become  informed  of  the  extent  and 
purpose  of  any  each  movements.  He  sent 
for  General  Emory  to  make  the  necessary  in- 
quiries. In  the  course  of  the  conversation 
General  Emory  called  his  attention  to  the 
order  issued  in  pursuance  of  the  section  of  the 
law  requiring  all  military  orders  from  the  Pres- 
ident to  be  issued  through  the  General  of  the 
Army ;  and  then  the  President  expressed  the 
opinion  that  it  was  unconstitutional  thus  to 
control  him  in  the  exercise  of  his  eonstita- 
tional  powers  as  Commander-in-Chief  of  the 
Army.  He  wenLno  further  than  the  expres- 
sion of  that  oprnion;  he  gave  no  orders  to 
General  Emory,  nor  does  it  appear  that  at  any 
time  he  has  disregarded  the  said  law.  In  any 
proceeding  less  grave  than  the  present  it  would 
be  regarded  as  frivolous  to  charge  it  as  a  crime 
that  an  opinion  had  been  expressed  upon  the 
cotistitutionality  of  any  law. 

The  fourth,  fifth,  sixth,  and  seventh  articles 
charge  a  conspiracy  between  the  President  and 
General  Lorenzo  Thomas  to  prevent  Mr.  Stan- 
ton's holding  the  office  of  Secretary  of  War, 
and  to  obtain  the  custody  and  charge  of  the 
property  of  the  United  States  in  the  War  De- 
partment. It  is  not  necessary  to  notice  the 
averments,  in  two  of  these  articles,  of  a  pur- 
pose to  resort  to  intimidation  and  threats,  and 
to  use  force,  inasmuch  as  the  evidence  wholly 
fiuls  to  show  that  the  President  at  any  time 
contemplated  a  resort  to  either ;  and  it  does 
appear  that  there  was  no  resort  to  either.  In 
the  absence  of  intimidation,  threats,  and  force 
in  the  psrpoae  and  conduct  of  the  President 
and  General  Thomas  no  ease  is  made  within 
the  conspiracy  act  of  Jaly  81,  1881.  Bat  it 
appMrs  to  me  that  it  cannot  be  said  tbat  the 
President  and  Creneral  Thomas  conspired  to- 
gether when  the  former  issued  to  the  latter  IIm 
ad  interi'm  appointment,  and  the  latter  ao- 
oeptad  it.    It  is  pkus  that  the  Preaident  issved 
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.  the  orders  ander  •  chim  of  legal  right,  and 
diat  General  Thomas  received  them  because, 
as  a  subordinate  officer,  he  thought  it  was  his 
doty.  Such  conduct  does  not  define  a  con- 
spiracy. 

It  only  remains  for  me  to  consider  the  con- 
duct of  the  President  in  issuing  the  order  for 
the  removsl  of  Mr.  Stanton  from  the  office  of 
8eeretai7  of  War,  and  the  ad  interim  appoint- 
ment of  General  Thomas.  The  force  and  effect 
ef  the  ad  interim  appointment  mast  depend 
TOon  the  validity  of  the  order  for  the  removal 
of  Mr.  Stanton.  If  the  removal  did  not  in  law 
take  place  opon  the  issaeof  the  order,  then,  as 
Mr.  Stanton  did  not  surrender  the  office,  the 
appointment  did  not  clothe  General  Thomas 
with  any  authority — it  was  a  blank,  without 
le|;al  force  or  meaning.  If  Mr>  Stanton's  com- 
mission did  not  become  revoked,  the  appoint- 
ment of  General  Thomas  was  of  no  more  force 
or  consequence  than  a  second  deed  by  the 
same  erantor. 

Had  the  President  the  authority  to  remove 
Mr.  Stanton?  According  to  the  provisions  of 
the  act  of  August  7,  1789,  creating  the  War 
Department  and  the  terms  of  his  commission, 
Mr.  Stanton  held  the  office  "  during  the  pleasure 
of  the  President  of  the  United  States  for  the 
time  being."  That  act  expressly  recognized 
tiie  power  of  the  President  to  remove  the  Sec- 
retary of  War  at  any  time.  It  did  not  confer 
the  power,  but  recognized  it  as  already  pos- 
sessed, the  provision  being  that  "whenever 
the  said  principal  officer  (the  Secretary)  shall 
be  removed  from  office  by  the  President  of  the 
United  States,  and  in  any  other  case  of  va- 
cancy," the  chief  clerk  of  the  Department 
shall  for  the  time  being  have  charge  of  the 
records,  books,  tc.  Under  that  Taw,  Mr. 
Stanton  received  his  commission  from  Presi- 
dent Lincoln,  January  16,  1862,  "  to  hold  the 
said  office,  with  all  the  powers,  &c.,  during 
the  pleasure  of  the  President  of  the  United 
States  for  the  time  bein^."  Has  thatlawbeen 
repealed  of  amended  in  that  respect.  The 
tenure- of- office  act  of  March  3,  1867,  has  no 
tepealing  claose,  and  therefore  repeals  or 
modifies  the  act  of  1789  only  so  far  as  the 
two  acts  cannot  stand  together.  Mr.  Stanton's 
term  of  office,  as  fixed  by  the  law  and  his  com- 
mission, was  during  the  will  of  the  President, 
and  I  think  a  proper  construction  of  the  first 
section  of  the  tenure-of-office  act  leaves  that 
DDchanged.  He  was  appointed  during  Mr. 
Lincoln  s  first  term,  which  expired  on  the  4th 
of  March,  1866,  and  therefore  it  is  unnecessary 
to  consider  the  question  which  has  been  dis- 
casaed,  whether  Mr.  Johnson  is  filling  the 
office  for  Mr.  Lincoln's  unexpired  term,  or 
whether  he  has  his  own  term  of  office  ;  for  it 
is  c|nite  certain  that  he  is  not  in  the  term  during 
which  Mr.  Stanton  was  appointed.  The  first 
Knd  second  terms  of  the  presidential  office  for 
which  Mr.  Lincoln  was  elected  were  as  distinct, 
Mnder  the  Constitution,  as  if  another  had  been 
elected  in  his  stead  for  the  second. 

If  the  tenure  of  Mr.  Stanton's  office  be 
dian^ed  by  the  tenure-of-office  act  it  is  by  the 
proviso  to  the  first  section,  and  clearly  the  pro- 
viso has  no  such  effect.  The  proviso  is  that  the 
Cabinet  officers  "  shall  hold  their  offices  re- 
spectively for  and  during  the  term  of  the  Pres- 
ident by  whom  they  may  have  been  appointed, 
and  for  one  month  thereafter."'  Not  having 
been  appointed  during  the  existing  presiden- 
tial term,  Mr.  Stanton  has  no  new  term  be- 
stowed upon  him,  but  he  still  holds,  in  the 
language  of  his  commission,  "  during  the  pleas- 
are  of  the  President."  This  obvious  construc- 
tion of  the  laqguage  is  strengthened  by  a  con- 
sideration of  the  historyof  the  tenure-of-office 
bill.  It  first  passed  the  Senate  in  such  form 
as  ejtpresslyto  exclude  all  Cabinet  officers.  In 
the  House  it  was  so  amended  as  to  include 
them.  The  Senate  disagreed  to  that  amend- 
ment. A  committee  of  conference  was  the 
result  of  this  disagreement  between  the  two 
Houses.  In  this  conditioo  of  the  measure  it 
will  be  observed  that  the  Senate  inmpted  that 
Gabioet  offioers'riiOBid  bM  be  ineliKled  at  all, 


and  the  House  insisted  that  they  should  be 
included  just  as  other  officers  are.  The  con- 
ference committee  considered  this  question  of 
disagreement  and  settled  it  upon  the  propo- 
sition, then  supposed  to  be  just,  that  each 
Prendeat  shall  nave  the  selection  of  his  own 
Cabinet  officers,  and  shall  not  be  required  to 
continae  the  Secretaries  of  his  jiredecessor. 
The  Senate  conceded  that  a  President,  having 
selected  his  own  Cabinet,  shall  continue  them 
during  his  term,  and  the  House  conceded  that 
he  shall  not  be  required  to  continue  the  Cabi- 
net of  his  predecessor,  or  any  member  thereof. 
Upon  that  adjustment  the  bill' passed.  This 
construction  was  then  put  upon  the  proviso  in 
the  Senate — for  when  the  bill  came  baric  from 
the  committee  with  the  proviso,  as  the  coib- 
promise  between  the  two  Houses,  Mr.  Shbr- 
MAN,  of  the  committee,  said : 


That  this  proriiion  does  not  apply  to  the  pres- 
-^j  caia  is  shown  by  the  fast  that  its  laofuace »  so 
framed  as  not  to  apply  to  the  prosoot  Prasidoot.  The 


Senator  [Mr.  Doolittlk]  shows  that  himself,  and 
anrnes  tmly  that  it  would  not  prevent  the  present 
President  from  removiiig  the  Seeretwr  of  War,  the 
Seoretary  of  the  liTary,  and  the  Sooretary  of  State." 

This  constructioa  of  the  bill  was  then  acqui- 
esced in  by  the  silence  of  the  other  members 
of  the  oonference  committee,  and  not  disagreed 
to  by  any  Seitator ;  and  thereupon  the  Senate 
agreed  to  its  passage.  And  now,  by  adhering 
to  that  ooQstruction,  we  have  just  what  the 
Senate  then  intended,  what  is  plainly  just  and 
right — that  the  President  shall  select  his  own 
constitutional  advisers — and  what  will  promote 
the  harmony  and  efficient  action  of  the  exec- 
utive department,  and  we  avoid  a  question  of 
serious  difficulty.  If  the  act  be  so  construed 
as  to  include  Mr.  Stanton's  case,  the  constitu- 
tional question  arises  whether  Congress  can  by 
law  extend  the  term  and  change  the  tenure  of 
an  office  after  the  appointment  hag  been  made 
with  the  consent  oi^the  Senate.  Such  con- 
struction would  allow  that  after  the  appointing 
power  under  the  Constitution  had  bestowed  the 
office,  the  legislative  department,  having  no 
power  of  appointment,  might  .bestow  an  luidi- 
tional  term  upon  the  officer,  and  thus  become 
an  appointing  power.  It  is  gratifying  that  the 
language  of  the  act,  the  history  of  its  enact- 
ment, the  legislative  construction,  the  obvioqs 
intention  of  the  Senate,  and  the  highest  iuter- 
ests  of  the  pnbUc  service  all  allow  me  to  so 
construe  the  act  as  to  avoid  this  grave  questioiu 
Mr.  Stanton's  case  not  being  within  tho  tenure- 
of-office  act,  the  power  of  the  President  to 
make  the  reraoviU  is  beyond  doubt ;  and  the 
only  question  remaining  is,  did  be  have  the 
power  to  make  the  appointment  of  General 
Thomas  ad  inierimt  There  is  great  force  in 
the  opinion  that  has  been  expressed  that  the 
oonstitutioaal  obligation  upon  the  President  to 
see  that  the  laws  be  executed  carries  with  it 
the  power  to  use  such  agencies  as  may  be 
clearly  necessary  in  the  absence  of  legislative 
provision.  In  that  view  it  would  appear  that,  in 
the  case  of  a  vacancy  in  an  office  and  until  it 
could  be  filled,  in  the  case  of  sickness,  absence 
from  the  post  of  duty,  or  other  disability  of  an 
officer  to  discharge  the  duties,  the  President 
might  designate  some  person  to  discharge  them 
in  the  mean  time,  to  the  end  that  the  laws  might 
be  executed  and  the  public  service  suffer  no 
barm.  And  this  opinion  seems  to  have  been 
entertained  by  our  most  eminent  and  revered 
Presidents,  for  they  made  very  many  such  ad 
interim  c^poiutments  without  the  pretense  of 
legislative  authority.  But  in  the  case  now  be- 
fore this  court  we  need  not  consider  this  ques- 
tion, for,  in  my  judgment,  the  authority  of  the 
President  to  make  the  a<2tn<ert»i  appointment, 
as  well  during  the  session  as  the  recess  of  the 
Senate^  is  cleaxl^v  established  by  law. 

Section  GigBiof  the  act  of  May  8,  l792,^pro- 
vides  as  follows: 

"  That  in  oaae  of  tht  death,  abseaoe  from  the  seat 
of  OoTcmmcD  L  or  aioknes^  of  the  Seoretary  of  State, 
of  Secretary  of  the  Treasury,  or  of  the  Secretary  of 
the  War  Departmeot,  or  of  any  oSeer  of  either  of 
the  said  Departments  whose  appoiatmeat  is  not  in 
the  head  thereof^  whereby  they  cannot  pcrrorm  the 
duties  of  their  said  respective  oflices,  it  shall  be  law- 
ful fer  tiM  I>r«JidMt  of  tbe  United  States,  iaeaM  he 


shall  think  It  neeesaary,  to  aathorite  any  person  or 
persons,  at  his  discrettea,  to  perform  the  duties  of 
tho  said  respective  offioes  until  a  auooesgor  be  ap- 
poiotcd,  or  nntil  such  absence  or  inability  by  sick- 
ness shall  cease." 

It  will  be  observed  that  this  section  author- 
ized ad  interim  appointments  only  in  three  of 
the  Departments,  that  is,  in  the  Departments 
of  State,  Treasury,  and  War  ;  and  only  in  three 
cases,  that  is,  the  cases  of  death,  absence  from 
the  seat  of  Government,  and  sickness  of  the 
head  of  the  Department  or  other  officer.  It 
fails  to  provide  for  the  temporary  supply  of 
the  service  of  any  vacancy  occurring  otherwise 
than  by  death.  That  omission  was  in  part 
suoplied  by  the  act  of  February  13,  1795,  but 
onl^  as  to  the  same  three  Departments.  That 
act  is  as  fijllows: 

/'BeitmactedbylheSmateandHotuenfBairetaita- 
tivea  qftks  Uniud  Stale*  €if  America  in  fhnprm  a«««iit- 
Ued,  That  in  oaae  of  vacancy  in  the  office  of  Secretary 
of  State,  Secretary  of  the  Treasury,  or  of  the  Seoretary 
of  the  Department  of  War,  or  of  any  officer  of  cither 
of  the  said  Departments  whole  appointmvnt  is  not  in 
the  head  thereot  whereby  they  eaoDot  Berrorm  the 
duties  of  their  snid  respectivo  offices,  it  shall  be  law- 
ful for  the  President  of  the  United  States,  in  case  lio 
shall  think  it  neeessary.  to  anthoriie  any  person  or 
Denoos,  at  bis  discretion,  to  perform  the  duties  of 
the  said  respective  offices  until  a  successor  )>o  ap- 
pointed or  such  vacancy  be  filled :  Provided,  That  no 
one  vacancy  shall  bo  supplied  In  manner  aforesaid 
for  a  longer  term  than  six  month*." 

It  will  be  observed  that  this  act  of  1796  pro- 
vides a  temporary  supply  of  the  service  in  all 
cases  of  vacancies,  whether  caused  by  death, 
resignation,  removal  from  office,  or  expiration 
of  the  term,  but  makes  no  provision  for  the 
cases  of  temporary  disability  already  provided 
for  by  the  act  of  1792,  and  thereiere  docs  not 
repeal  that  act.  Both  acts  remained  i>  force 
withont  further  legislation  on  the  snl^eol  nntil 
the  passage  of  the  act  of  February  20,  1868, 
which  is  as  follows: 

"  That  IB  ease  of  death,  resisnstion,  abaenoe  from 
tho  scat  of  Oovemment.  or  nckncss  of  th<^  head  of 
any  executive  Department  oftbo  Government,  or  of 
any  officer  of  either  of  the  said  Depertments  whose 
appointment  is  not  In  tho  head  thereof,  whcroby  they 
cannot  perform  the  duties  of  their  respective  offices,' 
it  shall  be  lawful  for  tho  President  of  the  Unitod 
States,  in  oase  he  shall  think  it  neoeasary,  to  author- 
ise the  bead  of  any  other  executive  Department,  or 
other  officer  in  either  of  said  Departments,  whoso 
appointment  is  vested  in  the  President,  at  his  dis- 
crotiou,  to  perform  the  daties  of  the  said  respective 
offices  until  a  sueoetsor  be  appointed,  or  uatil  sach 
ahsenco  or  inability  by  sicknessshall  cease:  Provided, 
That  no  one  vocancy  shall  be  supplied  in  manner 
aforesaid  for  a  longer  term  than  sif  months." 

The  legislative  pnrpose  in  the  enactment  of 
this  law  was  not  to  repeal  the  act  of  February 
13,  1795,  but  to  extend  the  provisfons  of  the 
act  of  May  8,  1792,  to  the  other  Departments. 
During  the  previous  month  President  Lincoln 
had  called  the  attention  of  Congress  to  the 
sui^ject  in  the  following  message: 

Washington,  Januarv  2, 1863. 
To  ihe  Senate  and  Howte  of  Representative*  .- 

I  submit  to  Congress  the  expediency  of  exteodins 
to  other  Departments  of  the  UovemmeDl  the  author- 
ity conferred  on  the  President  by  the  eighth  section 
of  the  act  of  the  8th  of  May,  1792,  to  appoint  n  person 
to  temporarily  diacharae  tho  daties  of  8eeretary,of 
State,  Secretary  of  the  Treasury,  and  Secretary  of 
War,  in  case  of  the  death,  absence  from  the  seat  of 
Oovemment,  or  sickness  of  either  of  those  offieets. 
ABRAHAM  UNCOLN. 

It  was  in  response  to  that  message  that  the 
act  of  1868  was  passed,  and  it  does  not  appear 
that  the  attention  of  Congress  was  at  all  called 
to  the  act  of  1796.  Neither  its  history  nor  the 
provisions  of  the  act  of  1868  justify  us  in  believ- 
ing that  it  was  the  intention  of  Congress  thereby 
to  repeal  the  act  of  1796.  The  acts  are  not 
ineonsisteot ;  both  can  stand  ;  both  must  re- 
ntdn,  for  the  act  of  1796  provides  for  two  cases 
of  vacancy — by  removal  and  by  expiration  of 
the  term — not  provided  for  in  the  act  of  1868. 
It  is  not  questioned  tiiatthe  act  of  1796,  if  un- 
repealed, confers  upon  the  President  the  power 
to  provide  temporarily  for  the  service  m  the 
ease  of  a  removal,  ana,  therefore,  I  need  not 
farther  oonsidSr  this  part  of  the  case,  except  to 
add  that  the  tenore-of  office  act  does  not,  in 
terms  or  by  implication,  repeal  either  the  act 
of  1796  or  the  act  of  1868.  It  has  no  repeal- 
ing clause,  and  there  is  no  such  isconsistenoy 
in  the  provisions  of  the  acts  as  to  cause  a  repeal 
by  impiicatioo.    Them  is  the  same  asscsaity 
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Cor  a  guppl;  of  the  tomporary  aervice  by  ad  in- 
terim appointments,  in  cases  of  Tacancy,  sick- 
ness, absence,  or  other  disability,  as  before  the 
passage  of  the  tenure-of-office  act,  and  Coa- 
greas  cannot  be  understood  to  have  intended 
to  leave  such  cases  unprovided  for. 

Whoever  proposes  to  convict  the  PresMent 
»s  of  a  crime  for  the  ad  interim  appointment 
of  General  Thomas  should  stop  to  consider 
the  many  cases  in  which  his  illustrioos  prede- 
cessors exercised  the  game  power  during  the 
session  of  the  Senate,  as  well  as  during  the 
recess,  under  the  Constitution,  and  without  the 
pretense  of  legislative  authority.  In  this  opin- 
ion but  a  few  of  the  man^  cases  proven  can  be 
cited.  It  will  be  borne  ui_  miad  that  the  acts 
of  1792  and  179S,  authorizing  temporary  ap- 
pointments, did  Bot  include  the  Navy,  Interior, 
and  Post  Office  Departments,  and  that  until 
1868  no  law  extended  the  authority  over  them, 
and  therefore  appointments  made  by  the  Presi- 
dent in  those  Departments  to  supply  the  tem- 
porary swrvice  were  made  under  the  constitu- 
tional duty  and  authority  to  see  that  the  laws 
be  executed  and  not  under  any  statute. 

On  the  9th  July,  1886,  President  Jackson 
appointed  John  Boyle,  the  chief  clerk  of  the 
Kavy  Department,  to  discharge  the  duties  of 
Secretary  during  the  absence  of  the  Secretary. 
Tb«  Senate  had  then  adjourned  6ve  days. 

On  the  6th  October,  1638,  Preeideat  Van 
Baren  made  the  same  appointment. 

Or  the  19th  March,  1841,  President  Har- 
rison appointed  John  D.  Simmee  to  be  acting 
8eeretai7  of  the  Navy  during  the  absence  of 
the  Secretary. 

On  the  l«th  May,  1851,  President  Fillmore 
appointed  C.  M.  Conrad,  the  Secretary  of  War, 
to  be  "aotiag  Secretary  of  tk^  Navy  ad  in- 
terim" during  the  absence  of  the  Secretary; 
and  on  the  3d  Augiist,  18&1,  the  sane  Presi- 
dent appointed  W.  A.  Orabam,  the  Secretary 
of  the  Navy,  to  be  acting  Secretary  of  the 
.Interior. 

And  on  22d  September,  1862,  President 
Linoolu  appointed  John  B.  L.  Skinner,  then 
the  acting  First  Assistant  Postmaster  Oeneral, 
to  be  acting  Postmaster  General  ad  interim, 
the  Postmaster  General  being  absent. 

On  the  29th  of  June,  1860,  four  days  after 
the  adjournment  of  the  Senate,  the  postmaster 
of  New  Orleans  was  removed  and  the  office 
plaoed  in  the  hands  of  a  special  agent  by 
Prosident  Buohaaan,  Joseph  Holt  bein^  Post- 
mastor  Geaeral. 

On  the  10th  day  of  May,  1860,  the  Senate 
then  being  in  sessioo.  President  Baehanaa 
removed  Isaae  V.  l<lowler,  the  postmaster  at 
New  York,  and  phiced  the  office  ia  the  hands 
of  a  special  messenger. 

On  the  2l8t  of  January,  1861,  the  Senate 
being  is  session,  he  took  the  Milwaukee  post 
office  out  of  the  hands  of  the  postmaster,  and 

£  laced  it  in  the  charge  of  a  special  agent, 
[pn.  Joseph  Holt  was  then  Postmaster  Gen- 
eral. 

On  the  20th  of  June,  1864,  the  Senate  being 
in  session.  President  Lincoln  removed  Isaac 
HcndersoD  firom  the  office  of  navy  agent  at 
Mew  York,  and  instructed  a  paymaster  of  the 
Na»y  to  take  charge  of  the  office. 

Oa  the  26th  of  December,  1864,  the  Senate 
being  ia  session,  President  Lincoln  removed 
James  S.  Chambers  from  the  office  of  navy 
i^ent  at  Philadelphia,  and  placed  Paarmaster 
Watsoa  in  charge.  Xhese  two  offices  were 
highly  important,  both  ia  view  of  the  daties  to 
be  disohsfged  and  the  emolumeDtsreoeived  by 
the  incDmbents. 

On  the  19th  of  Deeembery  1840,  Thomas 
Eastin,  the  navy  agent  at  Peasacoia,  was,  by 
order  of  Presiarat  Van  Baren,  "dismissed 
from  thtt  aerviee  of  the  United'States,"  and 
Purser  Dadl«7  Walkerappointedtotdceohftifie 
of  the  oSee.     The  Senate  was  then  in  session. 

These  are  but  a  few  of  the  handredsof  oases 
that  might  be  cited  to  show  that  the  practice 
of  radtwg  md  interim  appointments  has  been 
UDiforra,  whether  aatherixed  by  statute  or  not. 

1  cai»»ot  aoucttr  iathe  opinion  that  has  been 


expressed,  that  if  a  teehaioal  violation  of  lav 
has  been  established  Uie  Senate  has  no  disere- 
tion,  but  mast  oonviet.  I  think  the  Senate 
may  judge  whether  in  the  case  a  high  crime 
or  misdemeanor  has  been  established,  and 
whether  m  the  name  of  the  people  the  prose- 
cation  ought  to  be  made  and  sustained.  Van 
Bnren  was  not  impeaebed  for  the  reoMtral  of 
the  Pensacola  navy  agent  am)  tha  designation 
of  Pnrsw  Walker  to  take  charge  of  the  offiee. 
President  Jacksoa  was  not  impeached  for  the 
ad  itUerim  appointment  of  Boyle  ae  Ssoretasy 
of  the  Navy  under  a  claim  of  eonstitational  am- 
thority,  without  any  statute  allowing  it.  PreS' 
idents  Harrison  and  Fillmore  were  not  im- 
peached for  making  ad  tnUrim  appointraonts 
of  Seeretary  of  the  Navy,  with  no  statute  au- 
thorizing it.  President  BachawaB  was  sot  im- 
peached for  removing  the  postmaater  at  New 
Orleaos  and  filling  the  place  ad  inisrim,  not 
for  removing  Fowler,  the  postmaster  at  New 
York,  during  the  session  of  the  Senate,  and 
supplying  the  place  ad  interim,  with  no  statu- 
tory authority ;  nor  was  he  impeached  for  au- 
thorizing Joseph  Holt  to  discharge  the  daties 
of  Secretary  of  War  ad  iwttrim  upon  the  res- 
ignation of  John  B.  Floyd,  though  the  Senate 
called  upon  him  for  his  antboHty,  and  in  hie 
reply  he  cited  one  hundred  and  seventy-nine 
precedents,  not  goiBg  back  of  Jackson's  ad- 
ministration. Mr.  Uncoln.was  not  impeached 
for  the  appointment  of  General  Skinner  Post- 
master Gfeneral  ad  interim,  without  any  statute 
authorizing  it,  nor  for  the  removal  of  Isaac 
Henderson,  navy  agent  at  New  York,  daring 
the  session  of  the  Senate,  and  the  ad  interim 
appointment  of  Paymaster  Gibson  to  the  office ; 
nor  for  the  removal  of  Chambers,  the  navy 
agent  at  Philadelphia,  during  the  session  of 
the  Senate,  and  the  appointment  of  Paymaster 
Watson  ad  interhn  to  the  office,  there  then 
being  no  statote  authorizing  it.  He  was  not 
impeached  for  continuing  Major  General  Frank 
P.  Blair  in  command  long  after  the  Senate  had 
declared  by  resolution  that  in  such  case  the 
office  could  not  beheld  "without  a  new  ap- 
pointment in  the  manner  prescribed  by  the 
Constitution;"  nor  for  appointing  at  one  time 
any  more  generals  in  the  Army  than  the  laws 
allowed. 

•  Supported  by  a  long  line  of  precedents,  com- 
ing through  our  whole  history,  unchallenged 
and  unreoaked  by  Congress,  President  Jo«n- 
son  stands  before  us  upon  these  charges ;  and 
I  ask  my  brother  Senators  what  answer  we  will 
n»ke  to  the  people  when  they  ask  ns  why  we 
selected  him  for  a  sacriSoe  for  doing  just  what 
was  always  recognized  as  right  in  nis  prede- 
cessors ?  Upon  my  oath  I  cannot  strike  such 
a  blow. 

The  jodgment  of  the  First  Congress  was  that 
the  President  has  the  right  under  the  Consti- 
tution to  remove  the  Secretaries,  and  that  judg- 
ment is  SBpported  by  the  uniform  practice  of 
the  Government  from  that  day  till  the  meeting 
of  the  Thirty-Ninth  Congress.  The  evidence 
shows  tbat  Mr.  Johnson  was  adrised  by  every 
member  of  his  Cabinet,  including  Mr.  Stanton, 
that  he  had  that  right  under  the  Constitution, 
and  that  Congress  could  not  take  it  fi-om  him 
nor  impair  it,  and  therefore  it  was  his  duty  to 
veto  the  tennre-of  office  bill ;  and  that  the  bill 
did  not  include  the  appointments  made  by  Mr. 
Lincoln  ;  and  that,  notwithstanding  the  pas- 
sage of  the  bin,  he  wonld  have  the  right  to 
remove  the  Secretaries  of  War,  of  State,  and 
of  the  Navy.  This  advice  was  given  by  tiie 
members  of  the  Cabinet  under  the  obligations 
of  the  Constitution  and  of  lAteir  oaths ;  and 
now,  if  we  say  that  he,  being  so  informed  and 
advised,  was  guilty  of  a  crime  in  demanding 
the  right  to  select  his  own  ceustitntional  ad- 
visesB,  as  it  has  been  conceded  to  all  the  Pres- 
idents, and  for  that  drive  him  firom  bis  offiee 
and  give  it  to  a  member  of  this  body,  it  does 
seem  to  me  that  we  will  do  an  act  of  such 
flagrant  injnstioe  and  cruelty  as  to  bring  upon 
our  heads  the  indignant  condemnation  of  all 
just  men,  .and  this  impeachment  will  stand 
Itself  impinached  befora  the  etviliMd  MOildk 
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One  of  the  questions  involved  in  the  oon- 
sideration  of  this  cause  is,  whether  the  Prest> 
dent  is  or  is  not  intrasted  by  the  Constitotioi 
with  the  power  to  remove  the  heads  of  tho 
Exeeutire  Departments.  Those  who  now  assart 
he  faM  8»eh  power,  instead  of  attempting  t9 
prove  it  from  the  text  of  the  Constitution,  gear 
arally  nrefer  to  rely  upon  the  debate  which 
took  place  in  the  House  of  Representatives  of 
1789,  and  the- act  of  July '27  ofthatyewr,  "for 
•Btabliahing  an  executive  Department  to  be 
denominated  the  Department  of  Foreign  Af 
fiurs."  Now,  I  insist  that  what  powers  are 
or  are  not  in  the  Constitution  cannot  bo  proved 
by  reference  to  the  annals  of  debates  or  to  the 
Statutes  at- Large.  The  Constitution  speaks 
for  itself.  What  its  framers  intended  must  be 
gathered  from  the  clauses  to  which  they  agreed, 
and  not  from  clauses  agreed  to  by  any  Con- 
gress whatever. 

But  if  the  debate  and  the  statutes  were  both 
evidence  upon  the  point  they  would  not  prov* 
the  power  in  question  to  be  in  the  Constita- 
tion.  That  debate  commenced  on  the  19th  of 
May,  1789,  upon  the  proposition  to  make  the 
Secretary  for  Foreign  Affairs  "  removable  at 
tbepleasureofthePresident."  It  was  ebjeoted 
tibat,  by  the  terms  of  the  Constitution,  an  officer 
eould  only  be  removed  by  impeachment  before 
the  Senate.  On  the  contrary,  Mr.  Madison 
said  "  he  beUeved  they  wonld  uot  assert  that 
a>y  part  of  the  Constitution  declared  that  the 
only  way  to  remove  should  be  by  impeaeh- 
ment.  The  contrary  might  be  inierrM,  be< 
eanss  Congress  may  establish  offioes  by  fanr ; 
therefore  most  eertairUy  it  i»  in  the  dmretton 
of  tlie  Legialahtr*  to  say  upon  what  terms  the 
offieeshaU  be  held,  either  during  good  beittoiw 
or  during  pleamre."  Dnriag  that  debate  no 
less  than  twentv-Sve  speeches  were  made. 
Throughout  the  debate  the  issue  was,  Can  Con- 
gress authorise  the  President  to  remove  froM 
office,  or  is  impeachment  the  only  method  of 
removal  allowed  by  the  ConstitvtioB  ? 

Nearly  a  month  later,  oo  the  16th  of  J«M 
following,  the  debate  was  renewed  upon  a  biU 
to  establish  a  Department  of  Foreign  Affiiirs. 
The  first  section  provided  that  the  Seoretaiy 
should  "be  removable  at  the  pleasure  of  the 
President."  Mr.  White,  of  Virginia,  moved 
to  strike  out  these  words.  Upon  that  motion  a 
long  debate  ensued,  running  through  several 
days.  In  the  course  of  it  Mr.  Madison  assumed 
a  new  gronad  of  defense.  In  the  former 
debate  he  had  asserted  that  Congress  could  fix 
the  t^iure  of  the  office  as  it  pleased;  that  that 
power  was  a  necessary  iacident  of  the  power 
to  create  the  office.  In  this  debate  he  started 
the  idea,  for  the  first  time,  that  tha  President 
oould  control  the  tenure  ae  an  ineideBt  o£ 
executive  power. 

The  idea  was  breached  eantioosly  and  with 
evident  hesitation.  He  acknowlefbied  it  was 
an  afterthought.  And  he  introduced  it  in  these 
words: 

"  I  have.  ii>0«  ths  siAieet  was  hit  b«in«  tfc* 
UoDM,  ezsmiB«d  the  Coostitiition  with  atleattra. 
and  I  Hcknowledce  that  tt  does  not  perfectly  corre- 
spond irtth  the  idea  t  entertained  of  it  from  the  tral 
srtanoe.  I  lun  inclined  to  tbtok  that  a  free  and  v»- 
tematio  iatorpretation  of  iba  plan  of  Oovemneat 
will  leave  uslessatliberty  to  abate  the  respoQsibuilV 
than  gentlemen  imaf;ine." 


whether  we  are  sot  absolatdy  tied  4own  to  the  eon- 
atiBctioB  declared  ia  the  bilL" 

Of  those  who  affirmed  and  those  who  denied 
the  power  of  removal  to  be  in  the  President, 
during  the  debate,  the  narabers  were  aboot 
equal.  Upon  taking  the  vote  oa  the  motion 
to  strike  out,  the  noes  were  84,  while  the  a^ysa 
were  but  20. 

But  it  is  evident  from  the  nature  of  the 
question  Abat  the  SM^iori^  Bumbared  aU  those 
vh9  boiSvod  th«  Qon^t&rttwt  ««»gfarw>jl  tb* 
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pover  »f  removal  on  the  PrMident,  and  iJI 
those,  also,  who  thonght  Congress  could  and 
oacht  to  confer  it  on  him. 

Hr.  Sedfwiek,  of  Maggacfausetta,  called  at- 
tention to  this  fact  at  the  time.     Heaaid: 

*'  If  I  andenland  i\ie  sulv^ct  rljclitly  there  seem  to 
b«  two  opinlos-  dividing  the  uiajority  of  tliiij  liouie. 
Som«  of  these  ecDtlcmun  seem  to  tiuppo.so  tliat,  bf 
the  Constitution,  and  by  implication  and  certain 
dodactloni tVoin  tliepnucip^Mof  thoConslitution.  the 
Pttwar  r«als  in  llie  Provident.  Otiicrs  lliinl<  lliat  it  ll 
ainatter  of  Icfislativcdetcrniination.  and  tliat  tliey 
must  five  it  to  tlie  President  on  the  principles  of  the 
OoiMbtiition." 

The  minority  do  not  seem  to  hare  been  sat- 
-isfied^  with  the  victory  achieved  by  that  com- 
binaUon  of  forces.  Accordingly,  on  the  22d 
of  Jane,  Mr.  Benson,  of  New  York,  who  was 
of  the  majority,  proposed  once  more  to  strike 
out  those  words  in  the  first  section  which  were 
equivalent  to  an  express  grant  of  the  power  of  re- 
moval and  in  lieu  thereof  to  insert  in  the  second 
section,  which  provided  for  a  chief  clerk,  who 
in  case  of  "  vacancy"  shonid  have  custody  of 
the  books.papers,  Ac,  the  words  "whenever 
the  said  principal  officer  shall  be  removed  from 
office  by  the  President  of  the  United  States,  or 
in  anyother  case  of  vacancy,"  shall,  during 
such  vacancy,  have  cusfodv,  &c.  He  explained 
tliat  "he  hoped  his  amendment  would  succeed 
in  reconciling  both  sides  of  the  House  to  tho 
decision  and  quieting  the  minds  of  gentle- 
men." 

He  seems  to  have  persaaded  himself  that  as 
the  law  in  that  form  would^  not  assert  either 
that  the  President  could  remove  nnder  the 
Constitution  or  that  he  might  remove  nnder 
the  act,  but  only  mildly  suggested  "removed 
by  the  President"  as  an  event  possible  to  hap- 

Een  without  specifying  whether  it  was  likely  to 
appen  from  an  exercise  of  constitutional  or 
statutory  authority,  no  one  wonld  have  any  par- 
ticular objection  to  it.  This  expectation  does 
not  seem  to  have  been  realized.  The  amend- 
ment to  the  second  section  was  carried  by 
even  a  less  majority  than  was  obtained  against 
amending  the  first  section.  The  vote  was  80 
ayes  to  18  noes. 

Then  the  question  was  renewed  to  strike  ont 
from  the  first  section  the  words  "  to  be  remov- 
able," Ac,  and  it  was  carried  by  81  ayes  to 
19  noes.  Thus  amended,  the  bill  went  to  the 
Senate  and  passed  that  body  by  the  casting 
vote  of  the  Vice  President. 

Such  is  in  brief  the  character  of  the  debate 
of  1789,  and  such  the  conclusion  in  which  it 
issued.  It  has  frequently  been  cited  as  a  legisla- 
tive interpretation  of  the  Constitution,  as  a 
legislative  decision,  that  the  Constitution  vested 
in  the  President  the  power  of  removal.  But 
it  ought  not  to  be  so  regarded,  for  it  is  impos- 
sible to  ascertain  from  the  records  how  many 
supported  the  bill,  because  they  regarded  it  as 
a  aeclaration  that  the  President  had  tbe  power 
to  remove ;  or  how  many  supported  it  as  a  dec- 
laration that  he  ought  to  have  it;  or  how  many 
supported  it  for  the  sake  of  according  with  tbe 
majority,  and  because  it  declared  neither  one 
thing  nor  the  other. 

The  idea  that  the  President  had  the  power 
of  removal  under  the  Constitution  was  not  ad- 
Tsnced  for  nearly  a  month  after  the  debate  com- 
menced, and  there  is  not  the  slightest  reason 
Ibr  believing  that  the  bill  received  a  single  vote 
{or  its  passage  in  either  House  which  it  would 
not  have  received  if  that  idea  had  never  been 
conceived. 

But  if  the  act  of  1789  ever  had  authority  as 
a  legislative  decision  npon  the  true  meaning 
of  the  Cottstitntion,  that  anthority  has  been 
annulled  by  repealed  decisions  of  the  same 
triliunal  to  the  contrary. 

First  in  order  of  time  I  cite  the  act  of  May 
16.  1820,  entitled  "An  act  to  limit  the  term  of 
ofnce  of  certain  officers  therein  named,  and  for 
other  purposes."  The  first  section  of  that  act 
ia  in  the  following  words,  to  wit: 

"That  from  and  after  the  pas^affe  of  this  act,  all 
ciifltrict  attorneys,  collector  of  the  customs,  naval 
offieera  and  surveyors  of  tho  cnstoous,  navy  agents, 


uDtlor  the  laws  of  the  TTnlted  States,  aball  be 
appaiat«d  for  tbe  term  of  four  years,  but  chall  b« 
removable  from  office  at  pleasure." 

That  section  asserts  the  precise  authority 
claimed  for  Congress  by  Mr.  Madison  on  the 
Idth  of  May,  1789,  the  authority  to  determine 
when  and  how  official  tenure  should  end. 

It  was  superfiuons  for  Congress  to  enact  that 
the  President  mi^ht  remove  officers  if  he  had 
tbe  same  authority  under  the  Constitution. 
And  it  was  useless  for  Congress  to  attempt  to 
limit  the  tenure  of  an  office  to  four  years  if  the 
President  may  extend  it  to  twenty  years,  as  he 
clearly  can  it  the  Constitution  has  vested  in 
him  alone  tho  power  of  removal. 

By  that  act  Congress  assumed  to  grant  to  the 
Executive  the  power  of  removal.  Six  years 
later  a  committee  of  the  Senate,  of  which  Mr. 
Benton  was  chnirmon,  made  an  elaborate  re- 
port, assuming  the  right  of  Congress  to  restrict 
the  power  of  reraovsH.  It  does  not  appear  to 
have  been  considered  by  the  Senate. 

In  1835  another  committee,  of  which  Mr. 
Calkoun  was  chairman,  reported  n  bill  which 
practically  denied  the  constitutional  authority 
of  the  President  to  remove  from  office.  As 
such  it  was  received  and  considered  by  tlie 
Senate.  It  led  to  a  protracted  and  exhaustive 
discussion.  Tbe  debate  of  1789  was  thoroughly 
reviewed.  Among  those  who  denied  tbe  power 
now  claimed  by  the  President  were  Mr.  Cal- 
houn, Mr.  Clay,  Mr.  Webster,  Mr.  Benton, 
and  Mr.  Ewing,  of  Ohio,  whose  name  the 
President  recently  sent  to  the  Senate  as  the 
sucoessor  of  Mr.  Stanton,  whom  he  claimed 
to  have  removed  from  office  under  the  very 
authority  Mr.  Eiwing  then  vehemently  denied 
and  ably  controverted.  Upon  the  passage  of 
the  bill  the  vote  of  the  Senate  was  as  follows : 

"YiAS— Menrs.  Bell,  Benton.  Bibb,  Black.  C»l- 
bouo.  Clay,  Clayton.  EwinK,  Frelinchuysen,  Oolds- 
borouKh.  Kent,  Kine  of  OeOTgia.  Leicb,  McKean, 
Mansum,  Moon,  Nnndain,  Poindexter,  Porter, 
Prentiw.  Preston,  I'yler,  Waasaman,  Webster,  and 
\VhitB-31. 

"Mays— Messrs.  Brown,  Boobanan,  Cnthbert, 
Hendrlolu.  Ulll.  Kan*.  King  of  Alabama,  Knicht, 
Linn,  MorriSiRobinson,  Kuftgles,  Sbipley,  lalmaoge, 
Tipton,  and  Wrisht— 14." 

But  this  vote,  although  a  very  emphatic 
expression  of  the  opinion  of  that  Senate  upon 
tlie  power  in  question,  and  very  suggestive  of 
the  opinion  of  that  age,  cannot  strictly  be  con- 
sidered a  decision  of  that  Congress,  since  the 
bill  did  not  pass,  and  was  not  considered  by 
the  House  of  Representatives. 

But  in  1868  Congress  passed  an  act  to  pro- 
vide a  national  currency.  The  first  section  pro- 
vided for  a  Comptroller  of  the  Carrency,  and 
enacted  da  follows: 

"  Ho  shall  be  appointed  by  the  Prestdeat,  on  the 
nomination  of  the  Secretary  of  the  Treasury,  by  and 
with  tbe  advice  and  consent  of  the  Senate,  and  shall 
hold  his  oCoe  for  the  terra  of  five  yean,  noleas  sooner 
removed  by  tho  President,  by  aod  with  tbe  advio* 
and  consent  of  the  Senate." 

Of  course,  if  t,he  Constitution  confers  npon 
the  President  the  power  to  remove  from  office, 
this  provision  was  in  palpable  conflict  with  it, 
aod  yet  both  Houses  agreed  to  it,  and  President 
Lincoln  approved  the  act,  as  President  Monroe 
approved  tue  act  of  1820.  above  referred  to. 

Congress  again  asserted  the  same  control 
over  the  power  of  removal  in  the  first  section 
of  an  act  to  provide  a  national  currency 
secured  by  a  pledge  of  United  States  bonds, 
and  to  provide  for  the  redemption  thereof, 
which  act  was  also  approved  by  the  President 
on  the  8d  of  June,  1864.  (See  Statutes-at- 
Large,  vol.  13,  p.  100.) 

Again,  the  fiilh  section  of  the  act  making 
appropriations  for  the  support  of  the  Army  for 
the  year  ending  June  30,  1867,  contains  the 
following  provision: 

"And  no  oflioar  in  the  military  or  naval  servia* 
shall,  in  time  of  peace,  bo  dismissed  from  tbe  servioe 
except  upon  and  in  pursuance  of  the  sentence  of 
•  court-martial  to  that  effaet  or  in  commutation 
thereof." 

The  legislative  history  of  this  provision  is 
brief.  It  is  strikingly  suggestive  of  how  much 
of  this  clamor  against  the  constitutionality  of 
the  tenure-of-office  aet  is  attributable  to  parti- 
san zeal,  and  how  much  to  real  conviotiaa. 
For  this  raasoa  I  nSet  to  that  hisUny  h«rek 


The  Army  appropriation  bill  being  nnder 
consideration  in  the  Senate  on  the  19th  of 
June,  18G6,  Hr.  Wilsok  offered  an  amend- 
ment in  the  following  words,'  to  wit : 

"  And  it  it /krtitrenitltd.  That  ttetiofn  sovonteon 
of  an  act  entitled  "An  act  to  de&ne  the  par  and 
enoloments  uf  certain  officers  of  the  Army,  ap- 
proved July  17, 1802,  and  a  resolution  entitled  "A 
resoiiition  to  aatberiae  the  President  to  assiim  the 
eomnwad  of  troops  in  the  samo  field  or  department 
to  officers  of  tbe  same  srade  without  regard  to  senior- 
ity," approved  April  4. 1882.  bo,  and  tho  same  are, 
hereby  repealed;  and  no  officer  in  the  military  or 
naval  serricc  shall  be  dismissed  from  service  except 
upon  and  in  puv5aonco  of  the  sentence  of  a  court- 
martial  to  that  efl'cct.  or  in  commutation  thereof."— 
Sea  Crmnmnimal  CHob*,  First  session  Ihirty-Miath 
Cons  rasa,  p.  3254. 

The  amendment,  as  offered,  was  agreed  to 
without  division  and  without  objection.  When 
the  bill  was  returned  to  tho  House  of  Repm- 
sentatives  it  was  committed,  together  witlv  the 
Senate  amendment,  to  the  Committee  on  Ap- 
propriations. On  the  3oth  of  June  the  amend* 
ments  were  reported  back  from  that  commit- 
tee with  tlie  recommendation  that  the  Honse 
non-concur  in  that  amandment  among  otliers. 
{Ibid.,  p.  840&.) 

The  bill  subsquently  was  referred  to  a  com- 
mittee of  conference,  consisting  on  the  part  of 
the  Senate  of  Messrs.  Sbbri(.in,  Wilson,  and 
Yatbs  ;  and  on  the  part  of  the  House  of  Messrs. 
ScHENCK,  NiBLACK,  and  Thayer. 

That  committee  reported  tliat  the  Hooss 
agree  to  the  amendment  of  the  Senate,  with  am 
amendment  inserting  the  words  "in  time  of 
peace,"  after  the  word  "shall." 

In  that  form  the  amendment  was  accepted, 
without  a  dissenting  vote  in  either  House. 

The  Senate  which  passed  that  act  with  snch 
onanimity  was  composed  substantially  of  the 
same  individuals  who  now  compose  this  tri- 
bunal. Moreover  the  act  was  approved  by  the 
respondent  himself  on  the  12th  of  July,  1866. 

In  his  answer  filed  in  this  cause  the  respond- 
ent dwells  npon  the  reluctance  he  felt  to  sur- 
rendering any  one  of  the  prerogatives  which 
the  Constitution  had  intrusted  to  the  presi- 
dential office.  Such  a  relactance,  if  sincere, 
becomes  a  President  always.  But  the  respond- 
ent's professions  of  reluctance  in  1867  were 
surely  ill-timed,  admitting  they  were  sincere. 
He  had  already  surrendered  this  prerogative 
ia  the  solemn  manner  possible. 

No  oae  has  asserted,  aod  no  wievriU  assert, 
that  the  Constitution  vests  in  the  President 
any  sort  of  eontiol  over  tbe  tenure  of  civil 
offices  that  he  does  not  possess  over  that  of 
military  or  naval  offices. 

If  nnder  tbe  Constitution  he  can  dismiss  a 
postmaster,  he  can  dismiss  also  the  General 
of  the  Army  and  the  Admiral  of  the  Navy ;  and 
a  statute  forbidding  the  dismissal  of  either  is 
bat  Idle  words. 

If  Congress  can  lawfully  forbid  the  President 
to  remove  any  military  or  naval  officer,  as  was 
done  in  the  act  above  mentioned,  surely  it  can- 
not be  denied  that  Congress  may  prohibit  the 
removal  of  any  civil  officer,  as  was  subsequently 
done  by  the  tenure-of-offioe  bill. 

Either,  then,  the  respondent  now  asseria 
power  wbidi  he  btUeeea  to  be  unoonstitBtional, 
or  he  that  approved  a  statute  whieh  he  btUeeed 
to  be  unconstitutional.  For  myself  I  oannot 
help  thinking  the  judgment  of  1866  was  Xho 
most  candid  and  unbiased.  He  was  then 
nnder  every  obligation  to  defend  the  Conalitu- 
tioB  that  rests  upop  him  now.  But  he  is  now 
manifestly  under  a  necessity  of  defeading  him- 
self, whidi  be  was  not  under  then. 

If  the  respondeat  were  proved  to  hare 
claimed  to  own  an  estate  which  he  bad  by  deed 
conveyed  to  another,  he  would  be  held  guilty 
of  slandering  the  title  of  his  grantee.  And 
when  he  is  heard,  in  answer  to  a  ehaifa  of 
usurping  power,  to  assert  an  anthority  which 
he  bos  solemnly  abjured,  he  must  be  held  gnilty 
of  slandering  the  Constitution  and  the  prerog- 
atives which  that  ConstitutioD  vesta  ia  Con- 
gress, 

Following  the  act  of  1W6  eaosa  the  act  of 
March  2,  1867,  entitled  "  An  act  segnlathig  the 
tenure  of  certain  civil  offices." 

Ia  sabstaaas  U  prohibits  the  PnsidaBt  frosk 
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removing  certain  civil  officers,  except  apon 
certain  conditions,  as  the  act  of  the  preceding 
year  prohibited  him  from  removing  military  ana 
naval  officers,  except  upon  certain  conditions. 
The  principles  of  the  two  acts  are  precisely 
the  same.  The  power  to  pass  them  must  be 
the  same.  There  may  bo  considerations  of 
ezpedienc;y  opposed  to  one  which  cannot  be 
arged  against  the  other.  Bat  the  President, 
who  approved  the  first  act,  so  far  as  I  know, 
without  hesitation,  vetoed  the  secoud,  upon 
the  ground  of  unconstitutionality.  Tliis  will 
be  thought  strange ;  but  it  will  not  be  thought 
strange  that  Coneress,  adhering  to  a  principle 
so  oiVen  asserted  in  former  acts,  passed  this 
act  by  a  majority  of  more  than  two  thirds  of 
each  House,  the  President's  otrfections  to  the 
contrary  notirithstanding. 

Upon  all  these  instances  I  conclude  that  the 
constitutional  power  to  remove  from  office  can- 
not be  proved  by  the  decisions  of  Congress. 
Congress  has  never  in  terms  affirmed  its  exist- 
ence once.  On  the  contrary,  it  has,  as  I  have 
shown,  denied  it  repeatedly  and  explicitly.  It 
can  as  little  be  proved  by  reference  to  the  text 
of  the  OonstitnUon  itself. 

Those  who,  in  the  debate  of  1789  or  in  snb- 
seqaent  discossionsj  have  ventared  to  seek  for 
this  baleful  anthority  in  the  text  of  the  Con- 
stitution have  claimed  to  find  the  warrant  for 
it  in  the  first  section  of  the  second  article. 
They  assome  that  the  power  of  removal  is  an 
execotive  power,  and  tnerefore  that  it  is  con- 
ferred upon  the  President  by  that  section.  The 
terms  of  the  section  are  these : 

"  The  ezeontive  power  ihsll  be  vested  in  a  Preet- 
dent  of  the  United  States  of  Amerioa." 

In  my  jadgment,  the  sole  office  of  that  clause 
is  to  fix  the  style  of  the  officer  who  is  to  possess 
exeontive  anthority,  and  not  to  define  his  ji>ri8- 
diction — to  prescribe  what  the  Executive  shall 
be  called,  and  not  what  he  Biay  do.  It  seems 
to  bear  the  same  relation  to  the  exeentive 
department  that  the  first  clause  of  the  first  arti- 
cle does  to  the  iegi^tive  department,  and  the 
first  clause  of  the  third  article  to  the  judicial 
department.  To  ascertain  what  is  executive 
power  we  most  examine  other  provisions  of 
the  Constitution. 

But  when  you  have  searched  the  Constilation 
through  you  do  not  find  this  of  removal  from 
office  enumerated  among  executive  powers, 
nor  any  other  power  like  it.  The  one  duty 
charged  upon  the  President  whick  is  most  like, 
or  rather  which  is  least  onlike,  the  duty  in 
question,  is  this:  "He  shall  take  care  that  the 
laws  be  faithfully  executed."  He  is  not  to 
•xeente  the  laws,  but  to  "take  care  that  the 
laws  be"  "exeeuted."  Itis  very  Kttie  hecan 
lawfully  do  to  execute  them.  If,  because  he 
is  charged  to  see  that  the  laws  are  exeeuted,  he 
■la^  provide  any  one  of  the  means  or  methods 
or  instmments  of  their  execution,  he  may  pro- 
vide all  not  otherwise  expressly  provided  for. 
If,  because  he  is  to  see  that  the  laws  be  exe- 
cnted,  he  may  remove  any  officer  who  may  be 
employed  in  their  execution,  why  shonld  he 
not  select  all  officers  to  be  employed?  Why 
not  contrive  and  establish  the  offices  they  are . 
to  fill?  Why  net  define  the  duties  they  are  to 
discharge — the  parts  they  are  severally  to  per- 
form? Why  not  fix  the  compensation  which 
they  may  receive? 

No  one  wiH  pretend  that  either  of  these 
]M>wers  beloaes  to  the  President,  though  each 
one  is  as  mnea  executive  in  its  nature  as  is  the 
power  of  removaL  No  office  not  established 
oy  the  Constitution  ean  be  erected  but  by  an 
act  of  Coagress.  Congress  alone  can  determ- 
ine  the  manner  of  fiUmg  it,  define  its  duties, 
and  fix  ite  emolaments.  And  yet  it  is  strangely 
claimed  that  when  the  legislative  power  has 
done  all  this  the  executive  power  may  prac- 
tically defeat  it  all;  not  by  abolitihing  the 
office  or  changing  the  duties  or  the  rate  of 
compensation,  bot  by  creating  a  vacancy  in 
the  office  whenever  he  chooaes.  And  so  his 
doty  to  sea  the  law  firithfully  executed  istrans- 
foniMd  into  a  power  absolutely  to  defeat  the 
whole  purpose  of  the  law.  He  is  charged  by 
Mm  Canatiintian  to  see  that  the  lawa  are  faith- 


fully executed,  and  yet  he  cannot  transfer  an 
old  musket  from  one  citiscen  to  another  with- 
out making  himself  liable  as  a  trespasser. 

The  President  of  the  United  States  recently 
commanded  an  army  of  mors  than  a  million  of 
men  ;  but  with  all  that  force  at  liis  command 
he  could  not  lawfully  eject  from  his  cabin  the 
humblest  squatter  on  the  public  domain.  Pos- 
session is  stronger,  in  the  eye  of  the  law,  than 
the  President,  and  before  that  naked  posses- 
sion the  Commander-in-Chief  must  halt,  no 
matter  what  the"  physical  force  he  commands. 
Only  when  the  wrongfulness  of  that  possession 
has  been  determined  by  the  judicial  power 
in  a  procedure  prescribed  by  the  legislative 
power ;  not  until  the  national  precept  has 
issued,  attested  not  by  the  President,  but  by  a 
judge,  can  that  possession  be  disturbed.  And 
even  that  writ  must  be  executed  by  the  very 
person  to  whom  Congress  requires  it  to  be 
.  directed.  Whoever  else  attempts  to  serve  it 
is  a  trespasser,  although  it  be  the  President 
himself. 

And  yet  it  is  strangely  ttsserted  that  this 
officer,  who  is  so  impotent  to  redress  so  pal- 
pable a  wrong,  may,  at  his  own  pleasure,  with- 
out judicial  inquiry,  without  writ,  in  a  moment 
by  a  command,  in  defiance  of  a  statute,  remove 
fVom  the  duties,  the  labors^  the  honors  and 
emoluments  of  official  position  the  array  of 
officers  employed  in  the  civil,  the  military,  and 
naval  serWce  of  the  United  States,  not  because 
the  Constitution  anywhere  says  he  may  do  so, 
but  because  the  Constitution  charges  him  with 
the  duty  of  seetngthe  laws  faithfully  executed. 

This  power  of  removal  is,  then,  not  vested 
in  the  President  by  anything  said  in  the  Con- 
stitution, nor  by  anything  properly  implied 
from  what  is  said.  It  seems  to  me,  on  the 
contrary,  it  is  positively  denied  by  the  manifest 
purpose  of  the  Constitution.  That  manifest 
purpose  is  that  the  principal  offices  shall  be 
neld  by  those  in  whose  appointment  the  Senate 
lias  concurred.  The  plain  declaration  is  that 
''Ho  (the  President)  shall  nominate,  and  by 
and  with  the  advice  and  consent  of  the  Sen- 
ate appoint,  embassadors,"  &c.  But  this  pur- 
pose may  be  wholly  defeated  if  the  President 
have,  by  the  Constitution,  the  unrestricted 
power  of  removal  j  for  it  is  as  plainly  declared 
that  "the  President  shall  have  power  to  fill 
all  vacancies  that  may  happen  during  the 
recess  of  the  Senate,  by  granting  commissions 
which  shall  expire  at  the  end  of  their  next 
session."  _  If,  then,  the  President  has  also  the 
power  during  the  recess  of  the  Senate  to  make 
vacancies  at  his  pleasure  by  removal,  his  choice 
is  supreme  and  the  Senate  is  voiceless.  He  is 
only  to  remove  all  officers  in  whose  appoint- 
ment the  Senate  has  concurred  immediately 
upon  the  adjournment  of  that  body  and  com- 
mission others  in  their  places.  They  will  hold 
until  the  end  of  the  next  session.  Just  before 
that  event  he  must  nominate  again  to  the  Sen- 
ate the  officers  he  removed,  or  some  others 
whom  the  Senate  will  confirm,  and  when  the 
Senate  has  confirmed  them  and  adjourned  the 
President  may  again  remove  them  all  and 
restore  his  favorites  once  more,  to  hold  until 
the  end  of  another  session,  when  the  same 
ceremony  must  be  repeated. 

A  deed  which  should  grant  a  house  to  "A" 
and  his  heirs  and  to  their  use  forever,  but 
should  also  declare  that  "B"and  his  heirs 
should  forever  occupy  it  free  of  rent,  would 
probably  be  held  void  for  repugnancy.  I  do 
not  think  tho  Constitution  a  nullity :  and  so  I 
cannot  concede  that  the  President  has  in  it  a 
power  implied  so  clearly  repugnant  to  a  power 
plainly  declared  to  be  in  the  Senate. 

But  it  is  urged  that  it  is  necessary  to  the 
well-being  of  the  public  service  that  the  Presi- 
dent should  be  clothed  with  this  extraordinary 
power.  It  is  urged  that  unless  he  have  it 
unfaithful  men  may  be  obtruded  upon  the  public 
service,  and  it  would  take  time  to  aisplace  them. 
It  is  trao,  incompetent  or  dishonest  men  may 

fet  into  the  custom-houses  or  the  raamhalships. 
I  would  be  folly  to  deny  that.  And  so  <ns- 
hanest  men  may  get  possession  of  other  men's 
property  tiid  refuse  to  make  rsstitution ;  and 


dishonest  men  may  reftise  to  pay  their  just  dnes 
on  demand.  I  readily  confess  that  sonu;  gov- 
ernmental  contrivance  by  which  official  posi- 
tions conld  be  instantly  taken  from  totfaithfld 
hands  and  placed  in  faith/M  ones,  and  by  which 
all  wrongs  conld  be  redressed  and  all  rights 
enforced,  instantly,  and  without  the  necessity 
of  trial  or  deliber.itIon  or  consultation,  is  a 
desideratum.  But  the  men  who  made  our  Con- 
stitution did  not  provide  any  snch  contrivance. 
I  do  not  think  they  tried  to.  It  seems  to  me 
they  studiously  avoided  all  such  effort.  I  think 
they  believed  what  the  world's  whole  histoir 
most  impressively  teaches:  that  while  the  ad- 
ministration of  law  is  intrusted  to  fallible  men, 
deliberation  is  safer  than  expedition. 

Absolute  monarchies  are  the  handiest  of  aQ 
Governments  for  that  very  reason,  because 
they  can  execute  justice  and  punish  rascality  so 
promptly.  But  the  men  wno  made  our  Con- 
stitution, looking  back  upon  the  experience  of 
a  few  thousand  years,  came  to  the  conclusion 
that  absolute  monarchs  could  just  as  promptly 
execute  injustice  and  punish  goodness.  They 
resolved  to  discard  the  whole  system.  I  am 
not  yet  satisfied  they  were  mistaken,  and  am 
not,  therefore,  willing  -to  see  their  decinon 
reversed. 

I  readily  concede  that  if  we  were  sore  the 
President  would  always  be  an  honest,  wise, 
unselfisb,  unprejudiced  man,  it  might  promote 
the  efficiency  of  the  public  service  to  intrust 
him  with  the  delicate  and  responsible  duty  of 
removing  a  bad  officer  and  replacing  him  by  a 
good  one.        . 

But  the  men  who  made  onr  Constitution  £d 
not  act  upon  any  such  hynothesis.  Th^  knew 
it  was  possible  not  only  forbad  men  to  become 
assessors  of  iRternal  revenue,  but  to  become 
Presidents  as  well,  else  they  would  not  have 
provided  this  august  tribunal  for  the  trial  and 
deposition  of  a  delinquent  President.  I  ^raot 
that  when  you  have  a  true  man  for  President 
it  is  convenient  and  not  dangerous  that  he 
have  the  power  of  removal,  for  thereb/  -he 
maybe  able  to  replace  an  incompetent  district 
attorney  with  a  competent  one,  or  a  dishonest 
inspector  of  customs  with  an  honest  one,  with> 
out  waiting  to  consult  the  Senate  or  with  the 
•law  ranking  power.  But  if,  instead,  you  happen 
to  have  a  false  man  for  President,  then  if^  ho 
have  the  power  of  removal  it  is  a  power  which 
removesall  honestyfrom  the  public  service  and 
fills  it  throughout  with  rottenness  and  cor- 
ruption. 

My  conclusion  is  that  the  President  derives 
no  authority  from  the  Constilutjan-to  dismiss 
an  officer  from  the. public  Service.  A  lawyer 
is  not  warranted  in  asserting  it.  A  member  • 
of  the  Thirty-Ninth  Congress,  who  assented  to 
the  act  of  July  12,  1866,  cannot  be  justified  in 
asserting  it.  The  respondent,  who  approved 
that  act,  cannot  be  excused  for  asserting  it. 
Whatever  authority  the  President  had  on  the 
21st  of  February  last  to  dismiss  the  Secretaiy 
of  War,  he  derived,  not  from  the  Constitution, 
but  from  statute.  The  only  authority  he  de- 
rived from  the  statute  is  found  in  the  second 
section  of  the  act  of  1780  creating  the  office  of 
Secretary  of  War. 

That  section  is  in  the  words  following: 

"  That  there  ahall  be  in  the  aoid  Department  aa 
inferior  oGSccr,  to  be  appointed  by  the  said  prinsipaJ 
otBcer,  to  be  employed  therein  as  be  shall  deem 
proper.and  to  bo  called  ttwebiefolerkin  theDeput- 
meot  of  Wur;  and  who,  whenever  the  said  oriiMipsl 
olBeer  nhall  be  removed  from  office  by  the  President 
of  the  TTnited  Stntes.  or  In  any  otheroaseof  vaeaaey, 
(hall,  durins  aacb  vocatioy^  Imv*  tiMeharseaadene- 
tody  of  all  record*,  books,  and  pai^rs  appertainini 
to  the  said  Uepartment." 

It  ■nua  copied  from  the  act  to  establish  a 
Department  of  Foreign  Affiiirs,  which  had  been 
passed  by  tlie  same  Congress  at  the  same  ses- 
sion. It  is  evidently  to  be  construed  as  the 
same  words  used  by  the  same  men  in  the  former 
act  are  to  be  construed. 

And  whether  we  look  at  the  terms  employed 
in  the  section,  or  at  the  terms  employed  in  the 
debate  which  preceded  the  enactment,  it  is  veiy 
evident  that  the  power  conferred  is  something 
very  different  from  the  arbitrary  and  irrespon- 
sible power  of  removal  clainiea  by  the  PMsi- 
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Uent  in  his  angwer — "  tlie  power,  nt  any  and 
•II  timee,  of  removing  from  oQice  all  executive 
officers  for  cause  to  be  judged  by  tbe  President 
alone." 

On  the  contrary,  the  powe^contained  in  this 
section  is  insinuatied  rather  than  asserted,  im- 
plied rather  than  expressed,  allowed  rather 
than  conferred.  It  is  not  a  po  vcr  granted  him 
to  be  wielded  wantonly  and  according  to  bis 
own  pleasure,  but  a  power  intrusted  to  him  in 
confidence  that  it  will  be  saeredly  employed  to 
promote  the  public  welfare,  and  not  to  pro- 
mote Uis  personal  interests  or  to  gratify  iia 
personal  spites. 

In  the  debate  to  which  I  have  referred  Mr. 
Goodhue  urged  that  "the  community  vwvld  be 
served  by  the  best  men  when  the  Senate  con- 
curred with  the  President  in  the  appointment ; 
but  if  any  oversight  was  committed,  it  could 
best  be  corrected  by  the  superintending  agent. ' ' 

Mr.  Madison,  in  reply  to  the  suggestion  that 
if  the  President  were  empowered  to  remove  at 
bis  pleasure  he  might  remove  meritorious  men, 
said: 

"In  the  first  plooo  he  will  be  impeachable  by  this 
House  berore  the  Senate  for  such  an  aot  of  nalad- 
in.ioiatration;  fori  contend  that  the  wanton  removal 
of  meritorious  officers  would  suhjecthim  to  impoach- 
ment  and  removal  from  bis  own  high  trust." 

How  delicate  the  power  was  felt  to  be  is 
apparent  from  the  fact  that  from  the  passage 
,of  the  act  down  to  the  20th  of  February  last 
it  is  certain  the  power  had  never  been  ex- 
erted but  once,  and  it  is  not  certain  that  it  was 
ever  exerted  even  once.  Often  Secretaries 
hav'e  been  nominated  to  the  Senate  in  place  of 
others  then  in  office,  and  upon  receiving  the 
assent  of  the  Senate  the  new  Secretaries  nave 
displaced  the  former  ones.  It  is  claimed  that 
in  1800  a  Secretary  of  State  was  removed  by 
President  Adams  without  the  assent  of  the  Sen- 
ate. It  is  certain  that  he  issued  an  order  for 
the  removal  of  Mr.  Pickering  before  Mr.  Mar- 
shall was  confirmed ;  but  as  Mr.  Marshall  was 
nominated  to  the  Senate  on  the  same  day  the 
order  for  Mr.  Pickering's  removal  was  dated, 
and  as  the  former  was  confirmed  by  the  Senate 

f  promptly  on  the  following  day,  it  is  evident  the 
'resident  acted  in  full  coufidfence  that  the  Sen- 
ate would  assent,  and  it  is  not  certain  that  the 
order  for  the  removal  of  Mr.  Pickering  was 
enforced  or  even  served  upon  him  before  the 
Senate  had  assented. 

Indeed,  I  am  of  opinion  the  people  of  this 
country  have  not  delegated  any  such  irrespon- 
sible power  to  any  agent  or  officer  of  theirs  as 
is  claimed  b^  the  President.  Every  officer  is 
beld  responsible  in  some  form  for  the  manner 
in  which  he  employs  every  power  conferred 
upon  liim.  Some  are  responsible  to  the  courts 
of  law,  some  to  the  tribunals  of  impeachment, 
and  all,  even  the  members  of  this  iiigh  court, 
are  responsible  to  the  {leople,  by  wlona  and 
for  whose  use  all  power  is  delegated. 

"In  addition  to  all  the  nreoantioD*  wbioh  have 
been  mentioned  to  prevent  abuse  of  the  executive 
trust  in  tho  mode  of  tho  President's  appointment, bis 
teiTO  of  office,  and  the  prceiu  sod  detnite  limitations 
im^Bcd  upon  ihe  exercUe  of  his  power,  the  OoDtti- 
tution  has  also  rendered  him  directly  amenable  by 
Inw  for  maladministration.  The  inviolability  of  any 
officer  of  the  Sovemmentis  ineomnatible  with  the 
republican  tboocy  as  well  as  with  the  prinoiples  of 
retributive  justice.  — 1  Kent't  Com.,  289. 

But,  fairly  construed,  I  think  the  act  above 
referred  to  does  imply  in  the  President  the 
power  to  remove  a  Secretary  of  War  in  a 
proper  case.  I  think,  also,  be  is  primarily 
t  he  judge  of  what  is  or  is  not  a  proper  eaa«. 
But  he  is  not  the  sole  or  the  final  judge.  This 
court  may  review  his  judgment.  For  a  wanton, 
corrupt,  or  malicious  exercise  of  the  power  he 
may,  and,  in  my  judgment,  should  be,  held 
responsible  upon  impeachment.  Or  if  he 
wantonly  or  corruptly  refuse  to  exorcise  the 
power  he  may  also  make  himself  liable  to 
impeachment.  If  a  President  wickedly  re- 
move an  officer  known  to  be  fikitbful,  or  wick- 
edly refuse  to  remove  one  known  to  bo  cor- 
rupt, undoubtedly  he  may  be  impeached. 

And  this  suggests  the  inquiry  as  to  tha 
offenses  for  which  ou  oSiaer  may  be  impeached. 

Only  for  "treason,  bribei^,  and  outer  high 


crimes  and  misdemeanors."  Such  is  the  lan- 
guage of  the  Constitution.  But  what  are 
"high  crimes  and  misdemeanors?" 

They  are,  say  the  counsel  for  the  respond- 
ent, "only  high  criminal  offenses  against  the 
United  Suies,  mode  so  by  some  law  of  the 
United  States  existing  when  the  acts  com- 
plained of  were  done."  That  rale  is  clearly 
stated  and  easily  understood,  and  it  mast  bo 
correct,  or  the  other  rule  is  absolutely  correct, 
to  wit:  that  those  at*  high  crimes  and  misde- 
meanors which  the  triers  deem  to  be  such. 
By  one  or  the  other  of  these  standards  every 
officer  when  impeached  must  be  tried.  Either 
high  crimes  and  misdemeanors  are  those  ads 
declared  to.be  such  by  the  lav,  or  those  held 
to  be  such  by  the  court. 

Against  the  first  construction  we  have  the 
protest  of  all  the  anthotit^  to  be  found  ia 
judicial,  legislative,  or  political  history. 

If  opinions  or  precedents  are  to  have  any 
weight  with  as,  they  are  wonderfully  accord- 
ant. They  are  against  the  rule  contended  for 
by  the  respondent,  and  they  are  abundant.  A 
collection  of  them  prepared  for  this  record 
oeeupies  more  than  twenty-five  pages. 

I  will  cite  here  bat  one  precedent  and  one 
authority : 

"Althonidi  an  impoaehmoni  rnav  ioTolve  an  in- 
quiry whether  a  crime  against  any  positive  law  bos 
been  comoiittcd,  yet  it  is  not  neccnarily  a  trial  for 
crime;  nor  is  there  any  necessity  in  the  cose  of  crimes 
committed  by  public  officers  for  the  institution  of 
any  special  proceeding  for  tho  infliction  of  the  pun- 
ishment prcaoritxid  by  the  laws,  since  they,  lilie  all 
otbnr  persons,  are  amenable  to  the  ordinary  juris- 
duUea  of  ooorts  of  jostioe  in  respect  of  offenses 
against  positive  law.  The  purpoflos  of  an  impenoh- 
meot  lie  wholly  beyond  the  penalties  of  the  statute 
or  the  oustomary  law.  Ih»  objeet  of  the  preeeeding 
ia  to  asoertaio  whether  aann  exist*  far  removing  a 
public  officer  from  office.  Bach  a  eaoso  may  be  found 
m  the  fact  that  either  in  the  discharge  of  his  office 
or  a*i^  from  its  funotions  he  has  violated  a  law  or 
eoBDUtted  what  is  tecbnicaUy  a  crime.  But  a  cause 
for  removal  Arom  office  may  exist  wbare  no  offesee 
against  paaitive  law  has  been  committed,  as  where 
the  individjual  has,  from  immorality  or  Imbecility  or 
maladmiaistration,  beeoms  «n6t  to  exercise  tho 
office."— {Aeiw's  ifistory  ef  At  VmutUtUion  <tf  tkt  Uni- 
Itd  State*,  vol.  2,  p.  m. 

Such  is  the  opinion  of  that  learned  com- 
mentator OS  to  offenses  for  which  an  officer 
may  be  impeached.  Not  alone  for  what  the 
law  defines  to  be  a  crime,  but  for  what  tho 
court  think  such  immorality  or  imbecility  or 
maladministration  as  makes  him  unfit  to  exer- 
cise the  office. 

In  1804  a  jod^e  of  the  United  States  district 
court  for  the  district  of  New  Hampshire  was 
impeached  and  removed  from  oMce.  There 
were  four  Mticles  in  the  impeachment;  three 
of  them  presented  the  defendant  for. malad- 
ministration in  making  certain  orders  in  court j 
the  fourth  charged  him  witji  the  immorality  of 
drunkenness.  Neither  charged  an  indictable 
offense. 

The  respondent's  couDsel  bmshes  all  prece- 
d«ota  ana  all  authority  aside.  Igneriog  the 
waanimong  judgment  of  two  hundred  years,  he 
inusts  upon  a  new  interpretation  of  the  old 
words  employed  in  oar  Constitntion,  an  iater- 
pretation  which  seems  to  me  invented  for  ami 
adapted  to  this  particnlar  case.  His  woide 
are: 

"  In  nur  aptrehcBrfon  the  taadiinai.  the  raqiilr*- 
ments,  the  prohibitiODi  of  the  Conjititutlon  of  the 
United  States  prove  all  that  is  necessary  to  be  at- 
tended to  for  the  purpose  of  this  trial.  I  propose, 
therefore,  instead  of  aseamh  through  the  precedents, 
which  were  made  in  the  time  of  the  PlaDtageoet», 
the  Tudors,  and  the  Stuarts,  and  ii>\ic1i  have  been 
r^ytaled  tinee,  to  come  nearer  home  and  see  what 
morisioDS  of  the  Constitatioa  of  the  United  States 
bear  on  this  question,  and  whetl^er  they  are  not  sn^- 
cient  to  settle  it.  If  tboy  arc  it  is  quite  immaterial 
what  exists  elsewhere."— fttrtw's  Arenment,  p.  404. 

This  appeal  from  the  agreement  of  centuries 
is  so  boldly  made  that  I  cannot  forbear  to  pre- 
sent the  respondent's  theory  of  the  constitu- 
tional remedy  by  impeachment,  with  a  single 
comment  upon  it. 

The  Constitution  declares : 

"The  President,  Vice  President,  and  alloivilofficeiii 
of  the  United  States  shall  be  removed  from  office  on 
Impeachment  for.  and  conviction  of,  treason,  bribery, 
or  other  high  crimes  and  misdemeanors." 

Clearly  the  President  may  be  impeached  for 
auy  CMue  for  wbioh  a  Sccrvtwy  may  be. 


Judgment  in  case  of  impeachment  flwqr  not 
extend  beyond  removal  from  oRi<».  It  cannot 
"  extend  further  than  to  removal  from  office  and 
disquallKcntion  to  hold  and  enjoy  any  office  of 
honor,  trust,  or  profit  under  the  United  State*." 
The  Constitution  declares  that  the  House  of 
Representatives  "  shall  have  the  sole  power  of 
impeachment." 

"The  Senate  shall  have  the  sole  Jiower  to  try  aU 
impeach  meats. 

"  No  person  shall  beoonvictedwlthmitl^eeoiMar- 
rence  of  two  thirds  of  tho  members  present." 

As  we  have  seen,  there  is  not  one  word  in 
the  Constitution  which  in  terms  authorizes  the 
President  to  remove  a  Secretary  for  anycaoM 
whatever.     ' 

It  was  the  opinion  of  many  learned'^uristg 
and  able  statesmen  in  the  commencement  of 
this  Qovernroent  that  no  civil  officer  could  be 
removed  during  his  term  except  by  impeach- 
ment j  that  impeachment  was  the  only  mode 
sanctioned  by  the  Constitation  for  ridding  the 
civil  service  ef  incapacity,  of  dishonesty,  or 
of  crime. 

Bat,  according  to  this  new  rendering  of  the 
Coostitutioo,  we  are  asked  to  say  that  what- 
ever may  be  the  opinion  of  the  merits  of  a 
Secretary  entertaiaed  by  the  House  of  Repre- 
sentatives, they  cannot  hope,  and  must  not  ask, 
to  remove  him  byimpeacnment,  until  they  can 
convince,  not  a  majority,  but  two  thirds  of  t)M 
Senate;  not  upon  probable  canse,  but  upon 
legal  proofii;  not  of  official  incapacity  however 
gross,  or  of  official  delinqaency  however  glar- 
ing, but  of  official  miseoudact  such  as  the  law 
bos  anticipated  and  has  forbiddsn  under  heavy 
penalties ;  yet  that  the  President  may  remove 
at  will,  upon  his  own  motion,  without  trial  or 
notice,  the  same  Secretary,  simply  because  ha 
is  distasteful  to  him,  and  thereby  renders  their 
personal  relations  unhappy,  atihongh  he  may 
oe  the  ablest  and  tbe  purest  statesman  who 
ever  held  a  portfolio.  Thus  the  power  of  im- 
peachment, expressly  conferred  upon  the  two 
[louses  by  tbe  Constitution,  is  loaded  witk 
conditions  which  render  it  useless  to  the  Re- 
public, except  against  the  most  daring  crimi- 
oals ;  and  we  are  asked  to  accept  in  its  place 
an  irresponsible  power  of  removal,  resting 
upon  no  express  grant,  but  only  upon  an  un- 
reasonable and  violent  implication,  to  be  ex- 
erted by  a  single  man,  which^  ia_  its  practical 
operation,  confounds  all  distinctions  between 
official  merit  and  official  demerit,  and  which, 
in  my  judgment,  upon  tbe  experience  of  half 
a  century,  has  done  vastly  more  to  debauch 
the  public  service  than  to  protect  it. 

If  this  most  anomaloos  interpretation  of  th« 
Constitution  is  defended  upon  any  theory  of 
the  transcendent  importance  of  tbe  presiden- 
tial over  the  ministerial  office,  I  reply  that  no 
such  distinction  is  warranted  by  the  law  or  tho 
facts. 

In  law  the  functions  of  a  Secretary  are  as 
important  to  the  nation  as  those  of  the  Presi- 
dent; and  in  practical  administration  the 
labors  of  each  one  of  the  seven  heads  of 
Executive  Departments  are  worth  sevenfold 
more  to  the  public  than  the  labors  of  tho 
President. 

I  cannot,  tiierefore,  accept  this  new  interpre- 
tation of  tbe  laws  of  impeachment  I  hpld,  with 
the  elder  authorities,  with  tbe  late  anthorities, 
with  all  tbe  authorities,  that  impeachment  is 
a  process  provided,  not  for  the  punishment  of 
crime,  but  for  the  protection  of  the  State.  And  80 
holding,  I  must  give  judgment,  notas  to  whether 
the  acts  proved  upon  the  respondent  are  de- 
clared by  the  criminal  code  to  be  crimes,  but 
whether  I  think  them  so  prejudicial  to  the 
State  as  to  warrant  his  removal.  When  the 
written  law  refuses  to  guide  me,  my  own  con- 
science must.  I  cannot  accept  the  opinions 
of  another  man.  The  Slate  must  fiimish  me 
with  the  rule  of  judgment  or  my  own  convic- 
tions must  supply  one.  There  can  be  no  other 
umpire. 

What,  then,  are  the  acts  charged  upon  tbe 
President?  how  far  are  they  proved?  and  to 
what  extent  are  they  criminal  7 

I  bolievo  I  am  aot  mistaken  in  si^ng  that 
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tk«  BpeciBo  acts  charged  against  the  respondent 
in  thefiret  eight  articles  are,  that  on  the  21atda7 
of  Febrnary  last  he  issuod  an  order  removing 
Edwin  M.  Stantov  from  the  office  of  Secretary 
AVar,  and  that  on  the  same  day  he  issued  another 
ord«r  authoriziDg  l<oreiixo  Tfaomaa  to  act  as  Sec- 
retary •(  War  aS  iuteriM.  These  two  acta  are 
charged  in  different  articles,  in  various  forma, 
as  done  with  various  intendments  and  with 
various  legal  effects.  They  are  relied  npOD  as 
«pedfic  violations  of  the  Constitntion  and  as 
violation  of  different  laws.  They  are  relied 
<u)oa  as  evidences  of  a  coaspiracy  to  prevent 
Ur.  Stanton  from  holding  the  office  of  Secre* 
tary  of  War,  and  as  evidaaoes  of  an  attempt 
to  drivo  him  from  office  by  thre&ts,  intimida- 
tiou,  and  foret. 

That  the  respondent  issued  both  orders  is 
fully  proved  by  the  evidoace  and  fully  admit- 
ted by  the  answer. 

It  only  remains  for  me  to  consider  the  cir- 
cnmstances  under  which  they  were  issued  in 
order  to  detecmine  whether  they  constitute  as 
impeachable  offense. 

The  respondent  jastifies  the  order  of  removal 
andsr  the  double  warrant,  of  constitutional 
authority  and  of  authority  conferred  tiy  the 
second  section  of  the  act  m  1789  creating  the 
Department  of  War. 

The  first  claim  I  have  already  considered 
«uid  rejected.  The  second  claim  is  resisted 
upon  the  ground  that  the  anthority  given  in 
the  act  of  1789  is  revoked  by  the  act  of  March 
2,  1867 ;  and  acoordiualy  in  the  first  article  the 
«rder  of  removal  is  cnarj^ed  specifically  as  a 
violation  of  the  last- mentioned  act,  known  as 
the  tenure-of-office  act. 

Of  course,  with  the  views  I  have  already 
expressed  of  the  true  construction  of  the  Con- 
Btitution,  I  can  entertain  no  doubt  of  the  entire 
validity  of  the  tenure-of-office  act.  I  aarnestiv 
anpported  its  passage  in  the  Senate.  With 
whatever  ability  I  had  I  endeavored  to  extend 
its  protection  to  the  heads  of  the  Ezecntive 
Departments. 

But  while  the  action  of  the  House  accorded 
with  my  own  views,  the  Senate,  by  three  dif- 
ferent votes,  r^eeted  those  views.  The  disa- 
greement between  the  two  Houses  led  to  a 
oomnuttee  of  conference. 

The  committee  reported  the  first  section  as 
it  now  stands  in  tne  law,  in  the  following 
words: 

*'That  every  person  hoMinffanycitiloflBcc  to  whioh 
he  bus  beeu  appointed  by  and  with  the  advice  aad 
consent  of  the  Senate,  and  every  person  who  shxll 
hereafter  bo  appointed  to  any  puch  office,  and  shall 
become  duly  qualitied  to  act  therein,  is  and  shall  b« 
cnti*Jed  to  hold  such  ofBce  until  a  successor  sli&U 
have  been  in  like  manner  appointed  and  duly  quali- 
fied, e.vc€pt  rt«  herein  ofheneise  provided.-  Providrdt 
That  the  Secretaries  of  State,  of  the  Treasury,  of 
War,  of  the  Navy,  an<l  of  the  Interior,  the  PostinM- 
ter  General,  and  the  Attorney  General,  shall  hold 
their  offices  respectively  for  and  during  the  term  oT 
the  President  by  whom  they  may  have  been  appointed, 
and  for  one  month  thereafter,  subject  to^removal  by 
and  with  the  advice  and  consent  of  the  Senate." 

This  section  was  explained  to  the  Senate  by 
members  of  the  committee  at  the  time  it  was 
reported  as  not  designed  to  affect  the  power 
«f  the  President  to  remove  the  Secretary  of 
War.  Upon  examining  the  provisions  then  it 
was  my  own  opinion  that  it  did  not  affect  his 
•uthoriu  in  that  regard.  And  after  all  the 
debate  I  have  heard  upon  the  point  since,  I 
liave  not  been  able  to  change  that  opinion. 

If  Mr.  Stanton  had  been  appointed  during 
tjbe  present  presidential  term,  1  should  have 
no  doubt  he  was  within  the  security  of  the  law. 
But  I  cannot  find  that,  either  in  factor  in  legal 
intendment,  he  was  appointed  during  the  pres- 
ent presidential  term.  It  is  urged  that  he  was 
appointed  by  Mr.  Lincoln,  and  such  is  the  fact. 
It  IS  !:aid  that  Mr.  Lincoln's  term  is  not  yet 
expired.  Such  I  believe  to  be  the  fact.  But  the 
language  of  the  proviso  is,  that  a  Secretary 
shall  hold,  not  during  the  term  of  the  man  by 
whom  \ui  is  appointed,  but  duriog  the  Urm  of 
the  President  by  whom  he  may  be  appointed. 
Mr.  Stanton  was  appointed  by  the  President 
in  18G2.  The  term  of  that  President  was  lim- 
ited by  the  Constitution.  It  expired  on  the 
4th  of  Uarch,  1805.    .That  the  same  incum- 


bent was  reelected  for  the  next  term  is  con- 
ceded, but  I  do  not  comprehend  how  that  £Mt 
extended  the  former  term. 

Entertaining  tliese  views,  and  because  the 
first  article  of  the  impeachment  charges  the 
order  of  removal  as  a  violation  of  the  tenure- 
of-office  act,  I  am  constrained  to  hold  the  Pres- 
ident not  guilty  upon  that  article. 

But,  even  if  the  tenure-of-office  act  had  never 
been  passed,  it  does  not  follow  that  the  respontl- 
ent  would  not  be  guilty  of  a  high  crime  in 
issuing  the  order  of  removal.  The  order  mig^ 
conclude  Mr.  Stanton.  But  it  does  not  follow 
that  the  people  could  not  resent  it  and  impeach 
the  President  for  issuing  it. 

Two  of  the  articles  in  the  impeachment  of 
Judge  Pickering  chai^d  him  with  making 
certain  orders  in  a  judicial  procedure  pending 
before  him.  He  had  undoubted  jurisdiction 
to  make  the  orders,  and  they  were  binding  upon 
the  parties  until  reversed.  But  the  Senate 
found  him  guilty  upon  both  articles,  not  because 
the  making  them  was  a  nsnrpation  of  anthority, 
butbecanseitwasan  abuse  of  anthority.  lean- 
not  find,  for  reasons  already  stated,  that  the 
respondent's  order  removisK  Mr.  Stanton  was 
a  msorpation  of  authoritv,  bnt  was  it  not  an 
abuse  of  anthority?  If  Mr.  Stanton  was  a 
meritorious  officer,  and  yet  the  respondent 
sought  wantonly  to  remove  him,  he  committed 
the  precise  offense  which  Mr.  Madison  declared 
in  the  debate  of  1789  to  be  iinpeachable. 

The  cause  assigned  by  the  President  for  the 
order  of  removal  is — 

"Tbiit  the  relatioiu  betwean  the  said  Stantoa  aad 
the  President  no  longer  permitted  the  President  to 
resort  to  him  for  advice  or  to  be,  in  the  judgment  of 
the  Proaident,  safely  respousible  for  his  sondnetof 
the  sifain  of  the  DepartiaeBt  of  War  as  by  law 
required,  in  aocorduiee  with  theordenand  instrao- 
ticns  of  the  President ;  and  therenpon  by  force  of  the 
Constitnlion  and  laws  of  tike  United  Statsp,  whiefa 
devolve  on  the  President  the  power  and  the  dnty  to 
eontrel  theoondootof  the  bosfnesa  of  that  executive 
Department  of  the  Govern  ment,  and  by  reaeoa  of  the 
ooastitational  duty  of  the  President  to  take  eare  that 
the  laws  bo  faithfully  executed,  this  rasiiondent  did 
aeoeasarily  eoasidar  and  did  determine  that  the  aaid 
Stanton  ought  no  longer  to.  hold  the  said  oSc*  ef 
Secretary  for  the  Departmeat  of  War." 

^  The  cause  for  these  unhappy  personal  rela- 
tions is  explained  by  the  respondent  in  a  mes- 
sage sent  to  the  Senate  on  tlte  12lh  of  Decem- 
ber, 18G7,  and  which  is  made  a  part  of  the 
answer  in  this  cause. 
That  explanation  is  as  follows : 

"The  sabaequent  sessions  of  CoDiras*  developed 
new  complications  when  the  auffrsge  bill  for  theUis- 
trict  of  Columbia  and  the  reconstruction  acts  of 
March  2  and  March  28. 1867,  all  passed  over  the  veto. 
It  was  in  Cabinet  oonsaltatioos  upon  these  bills  that 
a  difference  of  opinion  upon  the  most  vital  points 
was  developed.  Upon  these  questions  therewas  per- 
fect aeoord  between  all  the  ateaken  of  the  Cabinet 
and  myself  except  Mr.  Stantoa.  He  stood  alone, 
and  the  dinerenoeofopinionoould  not  be  reconciled. 
That  unity  of  opinions  which  npon  great  questions 
of  public  policy  or  administration  is  so  essential  to 
the  Ilxeeative  was  gone." 

The  respondent  does  not  aIlo|e  that  Mr. 
Stanton  would  not  advise  him  and  advise  him 
honestly,  hot  only  that  he,  the  respondent, 
"could  not  resort  to  him  for  advice.'*^  If  the 
fact  was  BO,  and  if  the  advice  of  the  Secretary 
was  essential  to  the  proper  discharge  of  the 
President's  duty,  as  I  have  no  doubt  it  was, 
it  woald  seem  to  show  disqnalificatioD  on  the 
part  of  the  Executive  rather  than  on  thepartof 
the  Secretary,  and  to  demand  the  resignation  of 
the  former  rather  than  the  removal  ofthe  latter. 

But  the  reason  urged  why  the  President 
could  not  resort  to  the  Secretary  for  advice 
is,  that  the  latter  differed  from  him  npon  three 
points  of  public  policy,  the  suffrage  bill  for  the 
District  of  Columbia  and  the  reconstrocUon 
acts  of  March  2  and  March  23,  1867,  "unity 
of  opinion  was  gone." 

If  unity  of  opinion  had  still  existed,  it  is 
difficult  to  understand  of  what  advantage  Mr. 
Stanton's  advice  could  have  been  to  the  Pres- 
ident. 

I  do  not  readily  perceive  of  what  importance 
it  was  to  the  President  to  resort  to  a  minister 
for  advice  if  the  advisory  authority  of  the  latter 
was  to  be  limited  to  echoing  the  President's 
own  opinions.  x 

But  it  is  T«r]r  ancgestive  in  this  cooaecti<w 


that  the  points  of  difference  betwcea  Um 
respondent  and  the  Secretary  were  npon  thre* 
public  statutes.  The  President  is  known  te 
have  disapproved  them  alL  They  were,  in  fiict, 
passed  over  his  f^to. 

The  inference  seems  irresistible  that  the 
Secretary  approved  them.  But  since  they  had 
all  been  passed  into  solemn  laws  of  what  im- 
portance were  the  opiaions  of  either,  nnless, 
indeed,  the  respondent  had  resolved  to  defeat 
their  execution,  and  demanded  a  chan^  in 
the  War  Office,  not  to  aid  him  more  efficiently 
in  the  execution  of  the  laws,  bnt  to  lud  him  in 
defeating  their  execution? 

But  another  reason  for  wishing  to  get  rid  of 
the  Secretary  urged  by  the  President  is  that  he 
could  not  "  safisly  be  responsible  for  his  con- 
duct of  the  affairs  of  the  Department."  Per- 
haps that  was  so  ;  although  the  evidence  is  not 
apparent.  But  the  sufficient  reply  to  that  is, 
that  he  was  not  responsible  for  bis  conduct  any 
further  than  be  directed  or  sanctioned  it.  The 
suggestion  that  any  President  is  responsible  for 
the  conduct  of  subordinate  officers  is  a  ground- 
less pretext  by  whomsoever  urged.  If  a  Pres- 
ident were  responsible  for  the  conduct  of  his 
subordinates,  the  respondent  would  not  only 
have  been  impeachable,  but  would  probably 
have  been  in  the  penitentiary  long  before  this 
time ;  and  lew  of  Iiis  predecessors  would  have 
fared  any  better. 

But  upon  this  whole  question,  of  the  cause 
assigned  for  the  exclusion  of  Mr.  Stanton,  the 
Senate  has  already  passed.  The  President 
himself,  bv  his  message  ofthe  12lh  December 
last,  called  for  the  judgment  of  the  Seitate  upon 
them.  I  then  voted  them  insufficient.  Neve^ 
theless  the  respondent  issued  the  order  of  re- 
moval ;  and  if  I  am  now  to  say  that  that  ad 
does  not  constitute  an  impeachable  offense,  I 
must  either  reverse  the  decision  I  then  made 
upon  the  cause  of  removal,  or  I  must  revene 
the  decision  of  Mr.  Madison  npon  the  nature 
of  an  impeachable  offense. 

I  perceive  no  reason  for  reversing  either. 
Bnt  upon  the  question  of  Mr.  Stanton's 
merits  as  an  officer,  I  am  not  led  to  rely  upon 
my  own  judgment  alone.  Of  course  my  own 
judgment  must  guide  my  own  decision,  since 
there  is  no  authoritative  law  upon  the  subject. 
But  I  am  glad  to  remember  that  my  opinion  was 
then  in  accord  with  that  of  a  large  majorityol 
the  Senate,  and  also  manifestly  in  accord  with 
what  the  opinion  of  the  respondent  himself 
had  been,  and  with  that  of  his  predecessor, 
attested  by  both  in  the  most  solemn  manner. 
President  Lincoln  employed  Mr.  Stanton  as 
Secretary  of  War  during  the  last  and  Ibelareer 
part  of  ms  administration.  Mr.  Johnson  also 
employed  him  from  the  time  of  his  accession 
to  the  Presidency  for  nearly  two  years  before 
the  tenure-of-office  bill  was  passed.  And  after 
its  passage  he  continued  to  employ  him  until 
Congress  had  adjourned,  had  reassembled, 
and  adjourned  again.  Not  until  August,  1867, 
did  he  commence  the  labor  of  excluding  him 
from  office.  Of  course  the  respondent  cannot 
be  allowed  to  say  now  in  his  own  justification 
that  he  was  employing  in  a  high  trust  during 
all  that  time  aa  incompetent  or  an  unfaitfaral 
man.  He  mast  assign  some  reason  for  wish- 
ing to  exclude  him  from  the  service  which  did 
not  exist  before  he  commeneed  the  attempt. 
This  the  respondent  does.  He  assigns  three 
such  reasons.  They  were  fiannd  in  the  fiict 
that  the  Secretary  approved  of  three  different 
statutes  of  which  the  President  disapproved. 

So  an  American  President  pleads  before  the 
Senate,  as  a  justification  for  his  dismissal  of  a 
minister,  that  the  minister  approved  of  eertun 
public  laws  I  A  British  minister  leaves  office 
the  moment  a  law  passes  which  he  cannot 
approve.  And  if  a  British  sovereign  were  to 
assign  such  a  reason  for  the  disraissalof  a  min- 
ister, he  would  not  be  impeached,  indeed, 
because  the  British  constitntiou  does  not  war- 
rant such  a  proceeding ;  but  there  is  no  ques- 
tion he  would  have  to  quit  the  throne  by  the 
authority  not  conferred  upon  bnt  inherent  in 
the  Parliament  as  the  representatives  of  the 
people  of  the  realm. 
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Commissioned  as  I  am  by  the  express  letter 
of  the  Constitution  to  pass  judgment  upon  the 
conduct  of  this  respondent,  and  sworn  as  Tarn 
to  give  true  judgment,  I  cannot  hesitate  to  say 
that  the  attempt  to  drive  an  American  minister 
(h}m  the  public  service  because  he  approved 
the  pabnc  laws,  is  of  itself  a  high  crime  against 
the  State. 

It  is  urged  that  his  only  purpose  in  issuing 
^e  order  was  to  raise  the  question  of  his  power 
to  remove,  and  obtain  tne  judgment  of  the 
courts  of  law  upon  it.  But  when  there  was  no 
just  cause  for  removal  why  should  the  Presi- 
dent have  been  so  anxious  to  vindicate  his 
power  to  remove  ?  But  I  dismiss  this  allega- 
tion with  the  remark  that  I  cannot  believe  it. 
All  the  testimony  in  the  case  contradicts  it. 
There  is  not  a  syllable  to  support  it.  If  when 
tie  issued  the  order  of  removal  he  intended 
only  a  lawsuit,  why  did  he  not  say  so  to  Gen- 
eral Thomas,  to  whom  he  gave  the  order? 
.  Why  did  he  leave  the  A^utant  General  to 
t>olieve,  as  he  told  Dr.  Burleigh,  that  he  was 
to  gain  possession  not  by  suit  but  by  force? 
Why  did  he  leave  him  to  suppose,  as  be  told 
Kr.  Wilkeson,  that  he  shouM  overcome  the 
objection  of  Mr.  Stanton,  not  through  the  aid 
of  the  Attorney  General,  but  by  help  of  the 
'<3«aeTal  of  the  armies ;  or,  as  he  told  Karsner, 
that  he  was  to  use  kicks  and  not  writs?  If  he 
ititended  no  more  than  a  lawsuit,  why  did  be 
■ot  so  inform  Lieutenant  General  Sherman 
wfcen  he  offered  him  the  place  of  Secretary  a4 
interim  some  days  before  t  At  that  time  the 
■General  invited  nis  attention  to  the  propriety 
of  a  lawsnlt,  bat  the  President  repudiated  the 
cnggestion  as  impracticable.  Bat  above  alt^ 
if  he  intended  nothing  more  than  a  lawsuit, 
■why  has  he  not  had  one  ?  ITie  courts  have 
been  always  open  to  him.  No  lawyer  needs  to 
be  told  that  the  Attorney  General  could  have 
prpceeded  to  try  the  title  to  the  office  upon  an 
information  filed  upon  the  relation  of  Cfeneral 
Thomas  as  well  as  upon  the  relation  of  Mr. 
Stantom  It  has  been  su^ested  that  the 
respondent's  hopes  of  a  hiwsuit  were  frustrated 
l>y  thediscontinuBnce  of  some  criminal  pro- 
ceeding taken  against  General  Thomas  upon 
<;oapIaint  of  Mr.  Stanton,  soon  after  the  order 
was  issued. 

The  President,  however,  does  not  In  his 
ccnswer  urge  that  explanation.  And  it  is  hardly 
credible  that  the  President  relied  upon  getting 
itjto  «oatt  in  that  particular  way.  Kvety  other 
<vay  has  been  and  still  is  open  to  him  except 
one.  He  does  not  seem  to  nave  been  able,  so 
■far,  to  get  into  the  law  courts  as  defendant, 
MXta  that  seems  to  have  been  regarded  b^  him 
as  a  Hnt  qua  non  to  any  litigation.  At  liberty 
st  all  times  for  nearly  a  quarter  of  a  year  to 
sne  upon  the  right  _of  Qetieral  Thomas  to  re- 
cover possession,  lie  has  &iled  to  do  so.  Bat 
he  leaves  as  to  infer  that  if  he  conld  have  snc- 
oeeded  IB  puttiag  General  Thomas  ouoe  in 
possession  he  would  have  been  content  to  con- 
test a  suit  by  Mr.  Stanton  even  had  it  taken  a 
year  to  determine  it. 

80  fbr  I  discover  abeolotely  iAot]|{n|  to  rft- 
Iteve  the  respondent  from  the  guilt  of  baring 
nsaed  an  order  ftw  the  removal  of  an  able  and 
ft.itfafi]l  oflcer,  long  trosted  by  himself  and  by 
bis  predecessor,  and  still  trusted  by  a  large 
jHXflwt  ef  the  country,  charged  with  no  fault, 
wjt  that  he  approved  of  certain  h»ws  whiefc  the 
■I'Temdent  condemned,  and  of  removing  him 
Bgtkinst  the  advice  of  a  laive  majority  of  tte 
Senate.  On  the  contrary,  it  seems  to 'me  this 
gaih  i»  gtet^y  t^ravated  by  the  disposllten 
the  respondent  sought  to  make  of  the  offlce. 

To  remove  a  mentorioas  public  officer,  Mr. 
MfuiisoD  declared,  ednstitnted  an  impeachable 
ottemm.  To  remove  sneh  an  oSeer  and  leave 
the  offiocf  Vacant,  wMk  no  <^ne  tA  discharge  the 
-Aijiiee,  would  doubtless  be  held  to  eiAanoe  Uie 
,^itt.  To  remove  a  faithflil  and  eompeteat 
ofilie0t','aad  supply  Us  place  with  aQ  incompe- 
tent and  dishonest  one,  wouM  eohanee  it  ■ml 
more. 

To  remove  a  good  man  from  aftee,  and  ts 
replace  him  with  a  bad  man,  without  any 
ttmce  and  without  any  sort  of  4ee«l  Mthoftty, 
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seems  to  me  an  oflbnse  against  the  public 
Interests  which,  if  it  gounrebuked,  will  excuse 
any  possible  oflfenee  that  leaves  the  President 
outside  of  a  penitentiary. 

That  the  respondent  attempted  to  do  oil  this 
is  charged  upoi\  him,  and,  in  my  judgment,  is 
proved  upon  him. 

'  At  the  same  time  that  he  issued  the  order 
of  removal  he  issued  another  order,  authorizing 
the  Adjutant  General  of  the  Army  to  act  as 
Secretary  ad  {nterim.  The  fitness  of  Cteneral 
Thomas  for  the  office  of  Secretary  is  not  fairly 
in  issue  in  this  cause,  and  consequently  we  can 
know  but  little  about  it.  A  few  things,  how- 
ever, are  disclosed  in  the"evidence.  It  is  shown 
that  the  same  position  was  tendered,  a  few  days 
before,  to  Lieutenant  General  Sherman,  and  he 
declined  it.  But  when  it  was  offered  to  General 
Thomas,  he  not  only  accepted  it  promptly,  but 
he  addressed  a  letter  of  thanks  to  fhc  Presideat 
for  the  "honor  done  him."  When  the  Adjutant 
General  gives  thanks  for  a  trust  so  high,  so  del- 
icate, so  solemn  that  Lieutenant  General  Sher- 
man shrinks  from  and  declines  it,  it  suggests 
the  inference  that  the  former  is  not  exactly  the 
man  for  the  place. 

It  does  appear,  also,  from  the  testimony  that 
the  General  of  the  Army  had  recommended 
his  retirement  from  the  military  service  alto- 
gether. One  whom  General  Grant  thinks  no 
longer  fitted  for  the  post  of  Adjutant  General 
does  not  afford  the  highest  evidence  of  fitness 
for  the  post  of  Secretary  of  War. 

But  the  respondent's  legal  right  to  put  Gen- 
eral Thomas  m  possession  of  the  War  Office  is 
put  in  issue  by  tne  second  and  by  some  other 
articles  in  the  impeachment. 

The  respondent  claims  -authority  under  the 
act  of  February  18, 1795.     That  is  as  follows : 

"That  in  case  of  vacancy  in  the  office  of  Secretary 
of  State,  3eorctar7  of  the  Xreaaury,  or  of  the  Secre- 
taiw  of  th*  DepartBMBt  «(  War,  or  of  aw  oBaer  of 
•itAM  of  said  DomitmoDts  whose  aprointmont  is 
DOt  in  the  head  thereof,  whereby  they  oannot  p«r- 
fbrm  the  datios  of  their  said  respeoijre  otSces,  it 
•hall  bo  lawfal  for  the  PresictoBt  of  tho  Ui>it«l 
Statei,  in  sate  be  shall  think  it  peAaBsarr,  to  author- 


ink  it  peaaBMUT,  to  autbor- 
I,  at  bis  discrelioD,  to  per- 
d  respeotlve  oBoes  until  a 


i«e  any  person  or  persons, 

form  the  duties  of  the  said  respeotlve 

wammnr  be  appautod  or  oaeh  vweaasy  bo  SIM : 
fronided,  Tluu  ao  one  vaoaKey  iliall  bo  Hipplied  in 
manner  aforesaid  for  alonserterm  than  lix  months." 

I  eakmflt  adnit  the  chum  £>r  tjtr«e  reaaoas: 
First,  (here  is  reason  to  somMM  tbat  the 
atatste  of  1796  w»s  never  Mgurded  ae  a  valid 
law.  Se««&dL  it  seema  to  aw  to  ^ve  been 
qlearly  lepealed  b^  tb«  act  of  1863.  Aad 
tUrd,  ifitiMMintallibieeitdidiiotaiiUionae 
the  ardet  isMfld  to  General  Thoma*. 

If  a  TtAMicy  Ooeoi  in  the  offiise  of  (he  See- 
ratacy  daiing  a  seaaioa  of  the  Sanato  -at  mav, 
noder  tJbe  Constitation,  be  filled  iouBediately 
by  a  new  nomination  and  confirmation.  If. toe 
Moancy  ocear  daring  the  raeeas  of  the  Senate 
(he  Coestitation  en^weia  tke  Presideat  to  (Bl 
it  by  a  new  aovunisHoo,  to  hold  imtil  the  Sen- 
ate ooiureaw  aad  eao  aot  «^a  a  aomiaa- 
tion.  That  commission  can  be  lasae^  undefc  the 
Cooatj^ation  sa  promptly  aa  a  paison  maybe 
anthprizead  under  the  act.  The  eommissioo 
aad  Ute  aathotiaation  have  .the  satae  p>tac(ical 
effect;  w)  (hat  Uw  provision  made  by  the  Con- 
atitalioQ.  for  eases  of  "poeoiMy"  would  seem 
to  be  anuile  and  reader  legislation  nnnecessary. 

Bull  ii  a  Secretary  be  absent  or  tick  it_  is 
evident  tbete  is  no  one  to  discharge  (he  duties 
of  theo^oe ;  nor  does  the  Coaetttotios  provide 
aJ^y  mode  of  sapplyuig  die  want..  The  office 
isao(  "vacant;  out  the  incumbent  is  disabled. 
'  To  provide  tot  sach.a  case  was,  as  I  «ap- 
pgse,  the  wain  iwrpose  of  the  eighth  section 
of  the  act  of  lUy  8, 1792,  eaUtled  "An  aei 
makiog  alteratioaa  in  the  Treasui^  and  War 
DeDartnwBU."  .  In  fa£(  the  section  doea  a 
Uule  Qora  than  provide  £»  <eaiMM  «f  disabili^ 
It  pcovidea  fiw  oae  kiqcl  of  coMHuy.  Tfi* 
UnjiageMt 

"  in  oanr  of.  d<*(%,  alMOMO  froM  ibo  <«•«  «f  Oov- 
enimeat.orsiokaeH  of  taeSeeretnxy  of  staio,  Seo- 
of  the  Xrenesry.  at  of  the  secretary  of  the 


retary^  __    __  

War  VOMrtiMiit,"  fc. 


wborAjr  they jMnnM  ■ptr- 


be^voU  for  (he  Preatdeut  oAhe  UutedSUtea. 
reale  he  shall  thlak  U  noeensry,  to  autbomi  any 
penoB  or  penou,  at  his  diseiatlon,  to  porfona  thp 


3nti(»  of  the  said  respective  oflSces  aotil  a  successor 
be  appointed  tit  nnni  sBch  absence  or  inability  by 
•iekaoM  shall  bo  nuaond." 

Thus  the  law  stood  until  1706.  AH  vacan- 
cies were  provided  tor  by  the  Censlitotion ; 
and  temporary  disahilitiee  and  vacancy  by 
decMt  were  provided  fbr  b*  the  law  of  17«2. 

Then  the  law  was  passed  the  whole  of  which 
Iras  quoted  above.  It  is  entitled  ^  An  act  to 
amend  theactof  1T92."  In  terms  it  provides 
for  all  cases  of  vacancy,  whether  by  death, 
resignaMon,  or  otherwise ;  and  it  provides  fijr 
no  case  of  disabitity.  What  tk«  ConstitntioA 
bad  done  well,  the  aM  does  over  again  ;  what 
the  Constitation  had  not  done  at  all,  the  aet 
omits  to  do. 

Bot  it  is  evident  from  every  part  of  that 
dtert  statute  that*  the  draftsman  had  no 
defiatte  idea  of  the  mischiels  he  iWehed  to 
remedy.  He  does  not  even  seem  to  have  eon- 
eidered ■what  a  " vacancy"  waa,  or  to  have 
been  conscious  that  a  ■racaney  differed  from  a 
disability.  Hence  the  act  attempts  to  quaKiy 
a  vaccmeff  in  an  offiee  by  the  circumstance  that 
it  shall  prevent  the  incwmbent  of  the  office 
frof9  disMiawingdta  duties — as  If  there  were 
some  vaeftueies  which  did  aot  prevent  th«t 
regular  diKhargw  of  doty. 

Again,  it  nrflits,  in  terms,  the  duration  of 
the  ad  interim  appointment  '*nntil  a  successor 
be  appointed  or  snch  a  vacancy  be  filled,"  as 
if  two  sorts  of  vacancy  .were  provided  for,  one 
of  which  was  to  determine  by  the  appointmerit 
of  a  "successor,"  and  the  other  by  being 
' "  filled."  The  main  purpose  of  the  act  seems 
to  be  to  limit  the  extreme  duration  of  an  ad 
interim  appointment.  And  in  this  endeavoo' 
it  collides  hopelessly  ■with  the  Constitution. 

The  Constitution  says  the  President  may 
supply  a  vacancy  occurring  daring  the  .recess 
of  the  Senate  by  commissioning  a  person  to 
act  until  the  end  of  the  next  session.  The  act 
says  that  no  vacancy  shall  be  supplied  longer 
than  six  months.  It  wonid  seem  that  an  act 
so  incongruous  ought  not  to  be  relied  upon  as 
authority  for  anything.  I  can  find  no  evidence 
that  it  ever  was  quoted  as  authority  before. 
In  Little  &  Brown's  edition  of  the  Statntes-at- 
Latge  it  is  marked  "  obsolete."  But  if  it  ever 
was  a  living  law,  it  seems  to  me  indisputable 
that  both  the  acU  of  1792  and  of  1796  are 
repealed  by  the  act  of  February  20,  1868. 

It  has  been  seen  that  neither  of  the  former 
aote  madfe  provision  for  cases  out  of  the  three 
Departments  of  State,  War,  and  Treasury.  Ita 
18A8  it  was  found  that  ao  |>rov!sion  had  beeb 
made  for  temporary  disabilities  in  either  ef 
the  other  Departments.  There  was  evidently 
occasion  for  farther  legislation,  and  it  seems 
to  me  te  have  been  made  the  occasion  for 
revising  the  whole  subjeOt  and  of  embodying 
in  a  single  act  not  only  all  the  provision  to  be 
made,  but  all  the  cases  to  be  provided  for. 
The  title  of  die  aet  and  the  purview  of  the  aet 
alike  prove  this.  The  title  shows  that  the  aet 
is  not  amendatory  of,  or  supplemeutary  to,  the 
former  acts ;  but  that  its  aim  is  tb  do  effeetwUdy 
Jost  what  the  other  acts  did  partially. 

It  is  entitled  "  An  act  tttnporarily  to  stipph/ 
taeancita  in  the  Executive  Dtpiurtmenta  ^ 
eertain  ea»«».'' 

The  body  of  the  act  shdwg  ahinistafcaUy 
that  the  draftsman  had  both  the  former  acts 
before  him.  He  eopied  from  both.  The  act 
pTQvMea  for  eaaea  «r  death,  absence,  and  sick- 
ness, as  did  the -act  of  l7tB.  It  provides  for 
eases  of  reaigoa^i,  and  provides  the  six 
moaths^  limitation,  as  did  the  act  of  1796. 
Bvaiy  casa  provided  for  by  both  the  form* 
acts  IS  embraced  within  the  terms  of  the  aet 
ef  IStS,  unless  the  case  of  removal  be  an 
«xce»tioa. 

It  te  argued  dut  the  aet  of  1796,  as  it  an- 
tbcnnsed  an  ad  imterlm  appointment  in  all 
eases  of  vaomcy,  authorised  one  in  case  of 
vadaney  by  removal.  That  is  conceded.  But 
it  should  be  remembered  that  the  power  to 
mpply  a  vacancy  caused  by  removal  with  an 
aainttrim  appointment  is  a  power  not  named 
in  the.  statute  of  1796,  since  the  power  so  to 
•reate  a  vaeaacy  ii«ot  in  that  atatata.    The 
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power  to  make  a  vacancy  by  remoral  is  foand 
in  iho  acts  of  1789  and  1820.  So  one  in  look- 
ing at  the  act  of  1705  does  aot  see  the  specific 
SDtfaoriW  which  the  respondent  assarted  on  the 
21st  of  Febraaiy.  Those  who  drew  tlie  gtatute 
of  1863  could  have  seen  it  only  by  collating 
the  act  of  1795  with  the  aoU  of  1789  and  1820. 
The  aot  of  1795  hod  been  on  the  boQks  for 
more  tJiui  seventy  years.  The  archives  of 
the  Govpmment  have  been  ransacked  and  iail 
to  show  that  in  that  whole  period  a  single  re- 
moval was  ever  by  any  President  followed  with 
an  ad  uUerim  appointment.  Every  power, 
theteforet  which  could  be  seen  by  raiding  the 
A«t  of  1795  wae  copied  into  the  act  of  1863 ; 
every  power  which  had  ever  been  exerted 
Mider  tiait  act  waa  also  copied.  All  prorisions 
in  former  laws  inconsistent  with  the  provisioas 
of  the  last-mentioned  aot  arees)>reB8lyr^>ealed. 
And  yet  it'll  gravely  argued  that  this  power 
of  Mipplying  a  vacancy  earned  by  removal  with 
an  ad  interim  appeintment  still  survived ;  not 
Only  that  it  sarvived  the  act  of  1868,  bat  the 
•ct  of  March  3,  1867,  also,  which  deprives  the 
President  ef  all  power  to  create  a  vacancy  by 
removal  excq;>t  in  case  of.a  head  of  Depart- 
ment where  no  such  vacancy  ever  was  created 
more  than  once,  if  at  alL  So,  ia  spite  of  the 
•cU  of  1868  and  of  1867,  we  are  asked  to  ex- 
press, from  the  'tnere  hasas  of  that  poor,  mis- 
shapen statQte  of  1795 — denonnced  as  obsolete 
in  the  code  where  it  stands — the  authority  to 
follow  the  removal  of  a  Secretary  made  when 
the  Senate  is  in  session  with  an  ad  interim 
appointment.  For  one  I  cannot  consent  to 
torture  the  laws  in  order  to  extort  from  them 
permission  for  the  respondent  to  strip  the  high 
trust  of  Secretary  from  Edwin  M.  Stanton  and 
place  it  in  the  hands  of  Lorenzo  Thomas. 

It  is  said  that  repeals  by  implication  are  not 
favored  by  the  courts.  That  is  true.  Nevet- 
Uieless,  a  statute  may  be  repealed  without 
naming  it. 

"  It  is  ft  well  Mttlad  rata  tkat  where  any  stfttmta  is 
revised  or  one  act  framed  from  anotlier,  some  iinrts 
boinE  omitted,  the  parts  omitted  are  not  to  bcrovired 
^  conttnietion,  but  are  to  be  eoaaldered  aDoalled. 
Tu  hold  otherwise  would  be  to  imiNita  to  the  Leiria- 
lature cross earelenneas  or  ienoranea,  wbioh  is alte- 
Ketlier  inadmissible."—  Wilde.  J.,S\]'isvi.  Paige  rtat. 
1  hukeriaa,  44:  5  Em0luk,  £68:  S  OnMdta/,  22;  3 
Bouiard,  645 ;  12  Man..  645 ;  14  IIU  SaU 

Encoiimged  by  these  authorities,  I  venture 
to  conclade  that  when  Congress  embodied  in 
the  act  of  1863  eveir  single  power  which  ever 
had  been  seen  in  the  act  ot  1795,  and  eveiy 
use  which  ever  had  been  made  of  it,  they  did 
aot  intend  to  preserve  the  act  jsat  to  sustain  a 
power  which  never  had  been  seen  in  or  a  ose 
which  never  had  been  made  of  it. 

But  if  the  aet  of  1790  had  been  ia  full  foree 
on  the  21it  of  February  last,  itwoaldnethave 
authorized  the  order  given  by  the  teapondent 
to  General  Thomas.  Manifestly  it  was  the 
purpose  of  allthese  laws  (that  of  1792,  of  1795, 
•nd  1868)  to  enable  the  President  to  supply 
some  one  to  discharge  the  duties  of  an  office 
temporarily  when,  by  reason  of  a  vaeanoy  in 
the  office  or  the  diiability  of  the  inoambent, 
the  duties  could  not  otherwise  be  discharged. 
It  was  not  intended  he  should  nseeitber  of  these 
laws  to  replace  a  regular  officer  with  a  provis- 
ional one.  Yet  such  is  the  use  the  respondent 
attempted  to  make  of  the  aot  of  1795.  There 
was  no  vacancy  in  the  office  of  Secretary  of 
War  on  the  21st  of  February  last  Uti  Stanton 
was  in  the  r^ular  dischaif*  «f  its  duties; 
neither  siek  nor  absent. 

B<rt  it  is  drged  that  the  President  had  power 
to  remove  Mr.  Stanton,  and,  aa  he  issued  an 
«rder  for  that  purpose,  there  was  a  *'  vacancy 
in  law." 

If  there  ia  any  snob  thing  as  a  "  vaeaaey  in 
law"  it  is  excluded  from  the  operation  ef  the 
aet  of  1795  by  its  very  terms.  That  aatbor- 
izes  an  ad  irieriin  appotntmant  only  in  eases 
of  such  rational  vacaneies  aa  prevent  the  in- 
ciunbentB  from  discharging  the  duties  of  their 
offices.  This  "legal  vacancy"  was  not  of  that 
kind.  li  did  not  prevent  Mr.  Stanton  from 
discharging  the  duties  of  his  office.  On  the 
contrary,  be  continued  to  disehai^ibena  rega- 
larly  in  spiW  of  the  alleged  "vacancy,''  jmm, 


on  the  trial  of  this  very  caase,  copies  of  records 
have  been  read  in  evidence,  certified  by  him, 
as  Secretary,  to  be  true  copies,  which  certifi- 
cates were  made  many  weeks  after  the  "  l^al 
vacancy"  is  said  to  have  occurred,  and  were 
read  without  objection  to  their  competency 
from  any  quarter.  But  when  General  Thomas 
was  authorized  to  aot  as  Secretary  ad  interim 
there  was  no  "legal  vacancy,"  nor  any  pro- 
tense  of  one.  Mr.  Stanton  not  only  haid  not 
retired  from  the_War  Office,  but  he  had  received 
no  notice  to  retire. 

The  testimony  shows  that  while  Mr.  Stan- 
ton was  in  the  regular  discharge  of  his  duties 
as  Secretary,  at  the  jjfar  Office,  without  notice 
of  an  order  for  his  removal  or  of  a  purpose  to 
remove  him.  General  Thomas  was  called  to 
the  White  House,  and  there  presented  with  o 
warrant  making  him  Secretary  ad  interim.  As 
such  he  was  at  once  assigned  to  duty.  And 
the  first  duty  assigned  to  him  was  that  of  mak- 
ing a  vacancy  by  executing  the  order  for  the 
removal  of  Mr.  Stanton. 

It  seems  to  me  that  any  one  who  will  open 
his  eyes  may  plainly  see  that  the  authorization 
to  General  Thomas  was  issued,  not  Ma  means 
of  supplying  a  vacancy,  but  as  a  means  of 
making  one;  not  to  provide  for  the  discbarge 
of  the  duties  of  Secretary,  but  to  prevent  ui, 
Stanton  from  discharging^  them.  If  the  re- 
spondent had  believed  his  simple  order  of 
removal  would  have  made  a  vacancy  in  the 
office  he  would  have  proceeded  to  fill  it  by 
nomination,  as  President  Adams  did  in  1800, 
and  as  sooner  or  later  the  respondent  knew  he 
must;  and  as  in  fact  he  did  proceed,  the  next 
day,  when  he  found  the  order  of  removal  did 
not  make  a  vacancy.  But  he  did  not  expect 
Mr.  Stanton  would  obey  his  order  of  removaL 
He  knew  Mr.  Stanton  had  other  viewe  of  the 
law.  He  thought  to  surprise  him  into  acquies- 
eeac*  by  confronting  him  suddenly  with  another 
pretender  to  the  office.  I  believe  this,  because 
It  is  the  only  rational  interpretation  of  his  con- 
duct j  and  because  it  is  the  very  ezpWaation 
he  himself  gave  to  General  Sherman. 

In  his  answer  the  respondent  denies  that  he 
used  or  intended  to  use  intimidation  or  threats, 
as  is  charged  in  some  of  the  articles.  Bat  it 
seems  to  me  he  must  either  intend  to  deceive 
at  by  that  denial,  or  he  moant  to  dieceive 
General  Sherman  when  he  offered  him  the 
appointment  of  Secretary  a  1  interim,  for  be 
then  tried  to  persuade  him  tliat  Mr.  Stantaa 
was  a  coward,  and  wonid  be  intiaridated  by  it 
I  do  not  suspect  him  of  an  attempt  to  deceive 
General  Sherman ;  but,  on  the  contrary,  I  hold 
him  upon  his  own  declarations  gniky  of  an 
attempt  to  drive  Mr.  Stanton  from  offioe  by 
threats  and  intimidations,  as  is  charged  against 
him. 

I  hold  also  that  he  conspired  with  Oeneral 
Thomas  to  do  this,  as  is  charged  in  article  four. 

I  hold  that  the  test!  stony  dieclocea  every  fact 
necessary  to  constkntc  a  crintc  agMnst  tiw  tiet 
of  July  81, 1861. 

If,  instead  of  being  arraigDed  before  a  conrt 
of  impeachment,  the  respondent  was  on  trial 
before  a  criminal  court,  Ido  Hot  see  howa  jury 
could  fail  toconvicthim.  Surely  it  w4ll  not  be 
denied  that  the  office  of  Secretary  of  War  is 
such  an  office  as  is  described  in  that  act.  It 
will  not  be  denied  that  on  the  2l8t  of  February 
last  Mr.  Stanton  was  holding  it.  It  will  not  be 
denied  that  it  was.  the  purpose  of  both  the 
respondent  and  of  General  Thomas  to  prevent 
him  (him  holding  it  longer.  To  ftat  end  tbey 
conspired  together.  Both  were  unfVieiidly  to 
Mr.  Stanton.  The  respondent  avows  it  in  hit 
answer.  The  Adjutant  General  does  not  avow 
it,  but  H  is  clearly  inferable  from  the  fiicts 
stated  by  him,  that  for  several  years  he  had 
■been  relieved  flrom  the  post  of  Adjiotattt  Genera) 
by  the  Secretary,  ai»d  that  he  had  been  birt  re- 
cently restored  by  the  direct  order  of  the  Pres- 
ident, atid  against  the  wishes  of  the  Secretary. 

It  does  not  appear  that  any  other  human 
being  was  advised  of  this  purpose  coaunon  to 
those  two  individoais.  On  the  contrary,  there 
ia  strong  presumptive  evidence  that  no  other 
person  -ms  advised  of  it. 


It  would  seem  natural  that  upon  a  measare 
of  so  much  gravity  the  President  should  have 
consulted  his  Cabinet.  The  gentlemen  com- 
posing (hat  Cabinet  were  severally  produced  io 
court.  The  counsel  for  the  respondent  offered 
to  prove  by  them  what  advice  they  gave  the 
President  upon  some  questions  of  law,  but  no 
intimation  was  given  that  they  were  consulted, 
or  that  they  advised  upon  the  expediency  of 
this  attempt  to  place  the  War  Office  in  the  hands 
of  General  Thomas,  to  the  exclusion  of  Mc 
Stanton,  The  means  selected  for  that  purpoae 
were,  as  we  have  seen,  two  written  orders,  the 
one  directing  Mr.  Stontoo  to  turn  over  the  office 
to  the  Adjutxmt  General,  and  the  other  order- 
ing the  Adjutant  General  to  take  possession 
and  discharge  the  duties.  It  may  be  said  such 
methods  were  not  calculated  to  intimidate  Hr. 
Stauton,  The  result  shows  they  did  not  intimi- 
date him.  But  the  testimony  shows  that  th« 
respondent  reasoned  otherwise.  He  told  Gen- 
era! Sherman  that  just  such  papers  in  his  hands 
would  intimidate  the  Secretary.  If  it  be  said' 
that  the  President  had  the  legal  authority  to 
issue  the  orders,  and  might,  tnerefore,  calcu- 
late on  the  obedience  of  Mr.  Stanton,  I  repk 
that  be  did  not  revoke  the  orders  when  he  fboad 
Mr.  Stanton  denied  his  authority  and  did  not 
obey.  If  it  be  said  no  force  was  employed  to 
compel  obedience,  I  reply  that  force  was  threat- 
ened by  the  Adjutant  General,  bo^  to  Dr. 
fiUBLEiOHand  Mr.  Wilkeson. 

If  it  be  said  that  tho^  threats  were  not  sanc- 
tioned by  the  respoadent,  I  reply  that  Uie  Adju- 
tant Gener^.  while  he  says  the  Premdent  did 
not  specifically  direct  the  employment  of  foree, 
vet  did  authodze  it  by  the  order  commanding 
him  to  take  possession,  and  that  on  Friday,  oa 
Saturday,  on  Monday,  and  on  Tuesday  wW 
told  by  the  Adjutant  General  that  Mr.  Stantoa 
refused  to  surrender,  the  respondent'snni&rm 
reply  was  substantially,  ' '  Go  on ;  take  poesea- 
siou  and  discharge  your  duties ;"  that  he  never 
once  cautioned  tarn  against  the  use  of  force, 
and  never  once  directed  him  to  lesoct  to  the 
courts.  And,  finally,  General  Thomas  says  be 
abandoned  the  idea  of  force  not  because  he 
doubted  his  authority  to  use  it,  but  because  he 
did  not  wish  to  cause  bloodshed. 

And  it  cannot  be  allowed  to  the  respondent 
to  unre  that  he  is  not  responsible  for  what  Gen- 
eral Thomas  did  and  what  he  threatened  to  do 
within  the  scope  of  the  warrant  given  him  by 
the  respondent  himself  in  furtherance  of  the 
common  purpose.  One  of  the  reasons  assigned 
by  him  for  wishing  to  get  rid  of  Mr.  Stanton, 
was  that  he  could  not  safely  be  responsible  far 
his  conduct.  And  yet  he  now  protests  that  be 
is  not  responsible  for  the  conduct  of  his  mc- 
cesaor,  even  when  goin^  right  from  bis  pres- 
ence to  prosecute  a  specific  purpose  withpkn- 
aiy  instructions  to  execute  it,  and  with  no  sort 
of*^  restriction  as  to  the  means  to  be  employed 
in  the  execution  of  it. 

A  few  words  of  comment  upon  some  consid- 
erations ucged  in  defense  upon  this  part  of  the 
case. 

-  And  &iat>  it  is  satd  his  attempt  tq  sjoet  Mr. 
.^taaton  and  install  Gencta)  Thomas  (Kd  ao« 
sosceed,  and  so  1m  ought  not  to  be  pwnisWid 
I  oannot  think  the  position  is  mI  tahem. 
Wfaatovsr.  ho  oonld  ao  to  inanre  sooeess  he 
did.  If  his  orders  ware  iUsgal  he  caaaot 
plesid  Mr.  Stanton's  Wfal  ditobadieoee  in  hm 
own  justification.  If  his  ocdara  wore  legal  ke 
cannot  plead  Mr.  Stanton's  nnlawfttl  resisfc- 
ance  in  his  own  jnsUficatioa.  Mr.  Stanton's 
eondoot  cannot  make  Me  acts  eitbar  gail^  or 
inaosBot.'  If  one  aim  a  blow  at  aao^cr  no  is 
not  hold  innocent  bocsiwe  th«  intsodod  victim 
wards  it  cSj  and  ao  is  oot  feUed  t^  it. 

Again,  it  is  said  the  ualawfiilncBS  of  his  or4w 
is  not  clear,  and  the  respondeat  might  base 
been  mistakcB,  and  that  it  wo«14  ho  Jiacd  to 
iaopeach  him  for  a  mere  mistake  of  l«w.  -Car- 
tsialy  it  wouM.  No  reasonahla  auut  -mmwU 
tiiink  of  doing  so. 

In  my  opinion  the  respondent  has  .atado 
arsrer  mistakes  as  to  his  soaatltatiM»l  ptowers 
than  arc  proved  in  this  racgad.  Many  of  his 
pf«4eceasan  have  fBads«s  fMTe«wl  $»ipM» 
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intea.  But  I  do  aot  hold  that  titltet  riKMild 
Inve  been  impeached  for  them.  When  a  Pres- 
ident, faithfully  striving  to  promote  the  public 
good,  exerts  a  power  which  the  lav  does  not 
Test  in  him,  a  mst  people  would  not  permit 
him  to  be  punisbed  for  it.  If  the  end  aimed 
at  be  good  the  meaas  will  be  geueroualy  oiil- 
ieised. 

Bat  the  respondent  was  Mining  to  do  wiiat 
the  Senate  adsised  should  not  be  done,  and 
wkat  the  Lientenant  Oenerai  of  the  Army,  a 
man  animated  by  great  courage  and  great  can- 
dor and  inspired  by  no  pM^  or  peMonal 
attachments,  admonished  hira  not  to  do.  I 
cannot  help  believing:  he  was  moved,  not  by 
mnf  regard  for  the  public  welfare,  but  by  the 
hope  of  gratifying  his  personal  resentmenta. 
When  malice  dictates  the  end  jadgment  must 
not  mistake  the  means. 

But  I  see  no  reason  for  excusing  the  acttof 
the  respondent  upon  the  gronnd  of  mistake. 
Jf  he  was  mistaken  on  the  21  st  of  February  he 
is  mistaken  still.  He  has  not  recalled  his 
orders.  He  is  impeached  by  the  Represent- 
•tives  of  the  [>e«pt«  beca««e  of  then,  and  the 
iMOC  h«  tenders  is  not  that  he  was  innooently 
nsstaken,  b«t  that  he  was  rigkt,  and  that  what 
lie  did  he  would  have  done  if  be  had  knowa 
th«t  his  oomviction  was  certain.  He  still  em- 
ploys Geoeial  Thomas  at  the  meetincs  of  bis 
(Uiaet  as  Secretary  ad  utUrim  wlile  Mr. 
Stanton  discharges  the  duties  o^  SvxeUaef  mt 
tke  War  Oftee ;  and  the  astonnding  spectacle 
ia  eaciribited  «f  two  rival  claiBSwiie  to  ttmt  high 
«fio«,  the  oae  recognised  by  the  Legislature 
■■d  by  every  other  execative  ofioer  and  aota- 
allv  discharging  the  duties  but  exeladed  frtmt 
Ciwioet  meetings,  while  the  othw  ia  rscof- 
niaed  by  the  Preeident  and  entartained  at  inin- 
Mterial  oonsoltatiotw  bat  is  disowned  every- 
where else.  And  yet,  for  almost  three  months, 
the  President  has  not  taken  the  first  legal  step 
to  terminate  the  pretensions  of  other. 

If  one  is  indiotad  for  the  larceny  of  a  coat, 
and  spears  in  the  dock  with  the  coat  on  hie 
back,  urges  his  title  to  it  in  his  defense,  and 
proclaims  to  theconrttbalbe  would  have  taken 
It  if  he  had  been  sure  of  going  t«  the  toeniten- 
tiary  for  it,  a  jory  would  not  b«  apt,  a&ei  find- 
ing all  the  fiiets  against  him,  to  aeqwt,  upon 
the  assuMptJon  that  he  soigbt  havaapprapriated 
t^e  coat  under  mistake. 
'  Imp  Botbing  criasinal  ia  the  interview  be- 
'tween  the  respoodent  aad  General  £mery. 
Kor  am  1  satisfied  it  was  prompted  by  aay 
•inister 'pnfpaee.  And,  Um^bre,  apaa  the 
Math  aitiale  I  mast  find  the  responaant  not 
««iltf. 

The  testh  ariiete  iaaf  diCEsiaat  parportfroai 
smythiae  heretoforaaoasidered.  In  It  the  re- 
apondei^  is  prewated  for  oertaiB  atteranoes 
naide  by  him  on  difibsaat  oocasioaa  I  can«at 
reprod»ee  here  the  laa^ooge  attribated  to  him. 
It  IS  set  forth  at  len^  in  uw  articie,  and  these 
is  no  dispute,  I  betiaso ;  that  is  provad  sub- 
alantially  as  arowed. 

The  llepresentstives  of  the  people  taaaswt 
tbase  peaches  as offieialssiseonaact.  Fertbe 
dafense,  it  is  said  the  isaaa  involves  natbia^ 
more  than  a  question  of  personal  taste.  How- 
asrer  impraper  the  words  weie,  it  is  atoned  that 
the  respondeat  mast  be  pcoteeted  in  the  aae 
of  tbam,  becaase  Ae  Censtitation  gnaraotaes 
freedom  of  speech  to  all  rem.  To  this  tiie 
reply  is  that  speech  is  not,  and  never  was, 
deeigned  to  be  free.  Unre^rained  speech  is 
IMaTto  free^m  as  the  old  restraints  of  despot- 
imta.  Sfeeoh  is  not  ftaa  in  this  eoaatryy  aar 
in  any  eoantty  where- there  is  both  liberty  and 
law.  The  Constitution  has  indeed  eommaadad, 
in  stem  rebuke -of  an  old  form  of  deqioliaai, 
that  Congress  shall  make  no  law  abridging  the 
freedom  of  speech.  Thereby  feU  the  star- 
chamber  and  m1  govemmant  eaasorsbip.  Tbe 
clamps  were  strack  from  the  as^ans  of  aitism- 
laiioa.  Thareiqr  the  tongaa  was  made  free  as 
any_  other  member.  Bat  no  anosaaa.  VJehml 
patients  in  a  retreat  for  tbe  inssine  an  often 
pat  ia  straiUackels  to  avoid  the  paasibility  of 
nsisehief.  But  sane  men  are  permitted  to  walk 
•boat  iasoeie^  with  asms  ftae  and  oneaiifiaeil. . 


Bat  it  does  not  follow  that  beeanse  tbegr  a«« 
anfettwed  they  may  asa  ^ir  sirms  as  they  will, 
mid  with  impunity.  The  law  still  lays  its  im- 
perrosB*  eommaaa  upon  every  citizen,  that  he 
use  not  his  freedom  of  limb  to  the  i^jur^  of 
any  asaa'a  person  or  property,  or  to  Uie  iiqnry 
of  tha  States  Whoever  disregards  tbe  com- 
mand most  answer  for  tbe  wrong.  The  same 
eommmid  is  laid  upon  hamaa  speeeh.  Who- 
ever speaks  'to  defame  the  eharacter  of  his 
fellow,  or  to  injure  his  property,  or  to  incite 
to  crime  agMDSt  the  State,  may  be  held  ration- 
sible  for  so  doing. 

Bvery  f^mmiui  hat  sn  nndoAbttd  richt  te  Uff 
-.  ^m  Motioieats  ha  pleaanhstore  th«  pablis  t  to  for- 
bid tbis  is  to  destroy  tbe  freSdoB  of  the  press.   Bat 


wbat  Motioieats  he  pleaaetlMtore  the  paWto  t  to  for 
bid  tbis  is  to  destroy  tbe  freSdoB  of  the  press.  Bal 
if  ho  publishes  what  ts  improper,  mlscnioroas,  or 


ttlosal,  be  must  take  the  ooniequonees  of  his  own 
Umerity." 

That  sentiment  is  quoted  from  tha  Com- 
mentaries of  William  Blackstone  by  Jostice 
Story,  and  with  his  hearty  approvaL  (Stoves 
Commentniies  on  the  Coitstitotion,  sei^iao 
1878.) 

And  CbaoceHor  Eeat  instmeta  ns  tha^— 

"  It  has  beoome  a  conrtltatioiiii]  prineiple  hi  this 
•oaa^y  that  every  oitlsaa  may  ftesly  speak,  write, 
sod  publish  his  sentiments  on  all  subjects,  bei' 


responsible  for  the  abuse  of  that  risbt;  and  that  no 
|M»  san  ricfatftally  be  passed  to  restrain  or  abridce 
the  frsMhw  of  tbe  press."—!  Jumt's  Cbm.,  sec.  241. 

Speeok  is  n«t,.therefoiet  of  necessity  iano- 
eent  beoaase  it  is  not  nwzaled. 

Is  the  nspondentaasaaable  for  tbe  qieaohes 
attributed  to  him  in  tbe  tenth  article  7 

WSv-aie  admoaished  that  to  boM  him  so 
woold  be  to  repeat  upon  him  tbe  wrtwg  which 
tiM  so>-caUed  sedition  law  of  1798  ijiflieted  npon 
the  people  of  the  oeontry.  Clearly,  there  is 
90  uialojTF  between  the  offeuss  charged  aguaat 
tbe  Ftesident  in  tbis  aitiole  aad  the  affieases 
proscribed  by  the  second  section  of  tbe  act  of 
1798.  That  was  a  prepaeai  by  tbe  Govasa- 
meot  to  panish  eitiaens  for  too  free  oriticism 
npon  (he  conduct  of  their  own  ssrvants.  The 
House  of  Reprasantatives  propose  no  more 
than  to  lemore  a  servwit  ot  the  people  from 
ofiSee  which  they  sav  be  disgraces  by  hiscoa- 
doct  aad  his  speeoh.  Coaasel  have  .treateil 
Ais  artM^  as  if  it  were  sa  attempt  to  puaiah 
a  citinen  for  animadverting  upan  taa  policy  of 
a  Congress.  The  purpose,  if  1-  undeistaad  it, 
is  widely'  diSbrent  from  tbat.  The  ortiela, 
after  setting  wit  tbe  words  of  the  respondeat 
ased  OB  the  ooeasiooa  referred  ta»  coackiides 
asfoUowet 

VWeb  ssM  uttwaasss.  deslamtieas.  thrasSs,  aad 


.     . byit 

Johnson  has  brensht  the  laott  oM—  <4.  '^  Prvidmt 
<^th*  Uniltd  Stale*  iatoeoatempt,  ridicalo,  aa;!  dia- 
graee.  to  the  great  scandal  of  all  rood  citizens, 
whereby  said  Andrew  Johnson,  President  of  the 
United  States,  did  commit,  and  was  then  and  these 
■uilty  of  a  hiah  mlsdeiusaaor  in  oBoe." 

The  principle  of  the  tenth  article  is  precisely 
the  reterse  of  the  law  of  1798.  Thtt  law  pro- 
posed to  punish  the  people  for  eritieisijig  (be 
ill  conduct  of  their  servants  in  the  Govern- 
ment. By  tbe  tenth  article  the  people  propose 
to  remove  one  of  their  servants  for  ill  conanct. 

Because  tbe  servants  may  not  t^l  their  maa- 
ters,  the  people,  what,  to  say,  it  docs  not  follow 
that  the  people  may  not  tell  their  servimtB 
what  to  say. 

A  law  which  should  prohibit  a  man  nnder 
penalties  from  tearing  the  siding  from  the 
bouse  he  owns,  to  make  repaii's,  rai|;ht  be 
thooghtrather  harsh,  nod  yet  it  might  not  be 
thought  unreasonable  to  prohibit  a  tenant  from 
splitting  up  tha  fioers.and  bedaubing  the  fres- 
coes in  the  house  he  hires. 

The  p«ople  of  tbe  United  States  own  tbb 
office  of  President,  They  built  it.  It  is  con- 
secrated to  their  use.  In  it  they  tbougbt  to 
cryntalliza  and  employ  the  excellence  of  tbe 
Republic.  They  claim  the  right  to  protect  it 
from  dese^ratioo.  Their  Representatives  aver 
that  Andrew  Johnson  has  disgraced  that  office. 
They  tell  ns  wherein.  And  the  simple  ques- 
tion presented  in  tb^  tenth  article  is  whether 
the  language  and  the  condact  proved  under  H 
are  or  are  not  degrading  to  the  office  of  Chief 
Magistrate. 


It  is  niged,  iiv  reply,  that  if  it  is  disgsaoafill 
the  Seaate  ought  not  to  condemn  it)  beeaoae 
the  iiepre.senlatires  who  pcoseaote  have  sonMr 
times  used  language  qoito  ae  bad,  and  that 
even  in  the  JBeoate,  whieb  tries  the  ease,  words 
bare  been  -  heard  at  times  not  mnoh  better. 
This  defeaaa  is  ingeaioas,  but  hardly  good  in 
law.  The  law  of  set-off  is  not  nnfamiliar  ta 
tba-piaetiee  of  the  courts  ;  but  I  bare  never 
known  it  extended  bcyoad  settling  of  debta 
between  the  immediate  parties  to  the  record. 
I  have  never  heard  a  defendant  sued  for  the 
amonat  of  his  grocer's  bill  object  tliat  tha 
court  could  not  give  jmktmeot  agaiast  him 
.becaase  tbe  judge  binmeirowed  a^iill  at  tb« 
saaoe  shop.  ^  fear  the  respondent's  coanud 
do  not  justly  appreciate  the  presidential  ofisa 
when  they  gravely  plead  in  justification  of  tbe 
baraagnes  set  out  in  this  article  tbe  went 
specimens  of  ^ecussion  foand  in  the  debates 
of  the  two  Uonses  of  CoMress.  Much  miabt 
be  urged  in  palliation  of  those  precedents.  But 
all  I  eai«  to  say  is  that,  instead  of  b«ng  a 
instificatiea  for  anything,  they  cannot  be  jusli- 
&ed  of  tbamaelvaa. 

Were  those  titt^canees  disgraeefal  to  one 
holding  tbe  pMsidcntial  office? 

It  has  been  Bcged  tbat  ha  did  not  speak  asa 
magistrate,  bat  as  a  <ntizen.  T^at,  I  appn|r 
hend,  is  a  mistake.  From  the  time  oae  assaiaes 
that  high  oiBce  nntil  ho  retires  fiwn  it  he  ia 
^w^s  President.  Not  all  he  does  is  neces- 
sarily offiekd,  but  all  he  does  should  be  oo«r 
sisteat  wkb  the  exaked  character  of  the  office. 
The  office  of  Chief  Magistrate  is  not  a  garment 
to  be  laid  off  or  put  oa  at  the  pleasure  of  tbe 
iaeambeat.  Wbcn  once  those  hi^  responsi- 
bilities are  assumed  tbey  must  be  maintained. 
If  theioeumbentareacyof  them,  hemayresiga. 
If  he  abuse  them,  ha  nMur  be  removed. 

Bat  on  theoecasiott  reierced  to  in  the  artiste 
tbe  respondent  was  aetssR  semi-officially.  He 
was  not  discharging  any  anl7  imposed  on  him 
as  President,  Irat  he  wns  axeroisiog  a  higii 
privilege  belongit^  to  him  as  such.  Not  as  n 
citizea  of  Tennessee,  but  awtwedly  as  Presi- 
dent of  the  Unbed  State*  of  America,  was  be 
then  visittag  and  being  vi^ed  by  bis  great 
ooBStitoeacy. 

Was  his  conduct  such  as  became  his  char- 
acter 7  I  cannot  find  any  rules  In  tbe  law  fay 
which  te  try  those  utteranees.  I  cannot  eoB- 
saat  to  try  thsot  by  the  modala  famished  from 
tbe  proceedings  of  tha  Houses  of  Congran. 
I  can  try  bim  only  by  my  own  catimate  ofwhat 
the  beamg  of  a  Chief  Magiatsate  ahoald  be, 
when  I  aetf  tbat  ia  my  jad^atent  the  ooodaot 
and  the  laaguage  provoil  against  the  respondeat 
was  wholly  unbecomitig  the  office  he  filled,  and 
such  as,  if  often  repestcd,  would  be  fetal  to 
the  reapeetwith'Wbtch  the  people  have  hitb- 
Mto  cherished  ik  That  ^dgment,  I  belieya, 
is  in  strict  accord  with  the  opinion  of  the  gnat 
minority  of  the  Antetican  people  as  exprewed 
at  the  time.  I  do  not  mean  to  speak  figaia- 
tively  when  I  say  the  people  then  bang  their 
heads  in  mortifioatiea — not  his  petitieiu  ena- 
mies  alone,  but  bis  political  friends  as  weU. 
And  of  these  friends  I  doubt  if  there  is  oneip 
tbe  Senate  who  has  not  o&&»  declared  hm 
belief  tbat  butfiMi  tbe  very  matters  charged  ia 
tbe  tenth  article  the  people  would  have  saaa- 
tioned  the  pdiey  arbioh  the  reapoadent  tbas 
urged  upon  theUr  aad  whicb  bia  fiAends  pro- 
fessed to  believe  was  vital  to  tbe  peaoe  ami 
welfere  of  the  coantry.  How  tbey  can  now 
vote  condact  to  beinnoGent  to  which  tb^  then 
ascribed  suehdisaatroatiaeiilts  tbey  can  doubt- 
less explain;  I  cannot.  Many  a  lieoteaaat 
has  been  eariiiered  for  "condvct  nnbeoomiag 
an  officer  and  a  gentteman."  Is' it  possible 
the  people  cannot  remove  a  President  for  tbe 
some  offense,  and  that,  too,  exhibited  on  great 
public  occasions  ? 

The  eleventh  article  alone  temuns  to  he 
noticed.  In  tbat  tbe  remondent  ia  presented 
for  having,  oa  tbe  I8U1  day  of  August,  1866, 
denied  tli^t  the  TUrtgr-Ninth  Congress  sms  a 
legitimate  body  anthorizcd  to  enactlaws  for  tks 
United  Slates,  but  that  it  wa*  only  a  Congseas 
of  a  part  (tf  the  Stales;  and  fot  baving,  ia 
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(rhhksc  of  tath  dectantiont,  «et  himself  against 
'A*  exeoDtion  of  aeveral  of  its  enactnents — 
the  acti  fixing  tb«  tenvra  of  civil  offitMS  and 
•ecoMtvocting  tke  rebel  Aatea  among  thsm. 
Tk«  reapoadant  deaie*  that  ha  aaid  the  Thirty 
Ninth  CongreM  wn  a  Oongresa  of  only  part 
«f  the  States  "in  any  seage  or meaiimg  other 
■Aa»  that  ten  State*  of  tke  Union  were  denied 
tepreseatation  thereia."  No  worse  meaning 
than  that  conld  h*  imparted  to  the  words  he 
used. 

"  Ten  States  of  the  Union  wera  exdnded 
from  the  bodj.  But  the  Coastitntion  tcquiree 
(bat  Canness  rtoald  be  composed  of  two  Sen- 
Mtorsanda  gtren  naaber  oi  Representatives 
from  eeay  State ;  con««ou«Dtl]*this  body  was 
not  the  Congress  of  the  United  States."  That 
wa»  the  doctrine  he  meant  to  teach.  But  he 
My»  free  speech  is  secured  to  him^nd  he  had 
a  right  so  to  teaeh.  Of  oonrss.  His  right  so 
to  teaeh  is  as  anqnestionable  as  the  rigiit  of 
the  people  to  impeach  him  for  it;  but  I  cannot 
■cof^eeiTe  of  teaeaings  more  misehievoas  than 
these.  He  is  sworn  to  see  the  feiM  execated. 
If  that  body  was  the  Congress  of  tit*  United 
4t«tes  its  enactments  ware  low*:  if  not,  they 
were  not  laws.  One  of  two  coaeiuBions,  then, 
Is  inevitable.  Either  he  meant  to  instruct  the 
people  that  the  enactments  of  that  body  might 
M  aisregarded,  because  not  passed  by  a  Con- 
f  ress,  or  he  meant  to  tell  them  they  must  sub- 
mit to  enactments  of  a  body  whix^  iocs  not, 
fcat  only  asrumed  to  be,  a  Congress.  £ith«r 
eon  elusion,  in  my  judgment,  riiows  a  criminal 
purpose.  The  artiel*  avers  the  first  to  be  the 
trne  conclusion,  and  that  in  pnrsnanoe  of  that 
eonelosloB  he  himself  andntook  to  obstruct 
Mie  exeeatiOD  of  the  te*are-of'offiee  aet  and 
«NBe  other  enaetmeats  of  tkat  Osogress. 

The  ease  shows  that  oa  the  12th  of  August, 
1867;  the  respondent,  in  accordance  with  the 
provisions  of  the  teaare<ofoffiee  aet,  sas- 
pended  Bdwin  M.  Stanton  from  thb  office  of 
Beoretaty  of  War;  that,  in  ncoordanee  with 
the  same,  he  made  General  U.  S.  Grant  Sec- 
retary *d  interim.;  that,  in  accordance  with 
tke  same,  on  the  12th  or  Deeember,  he  oom- 
maaiesAed  his  reasons  for  the  saqsension  t» 
the  Senate.  All  this  was  in  strict  ocoordwith 
Ae  provisions  of  the  aA,  if  not  in  purauance 
of  them.  All  these  steps  war*  authorized  by 
tile  act  of  Maroh  2,  1867,  above  reftrred  to. 

But  that  aet  also  required  that -if  the  Seaate 
did  not  approve  the  reasons  ibr  whioh  tiie  sos- 
'yension  was  made  the  ofSce  should  be  restored. 

Now,  the  ease  shows  that  the  respoadent 
designed  and  ceatrived  to  prevent  that  restor- 
atioB  in  spite  of  tli*  aet.  His  letter  td  Oen- 
•ml  Grant,  on  page  284  of  the  record,  shsws 
tbat  beyond  all  possibility  of  mistake.  True, 
he  does  not  eonfess  to  have  designed  his 
•xeIu«oh  longer  tkaa  t«  try  the  right  of  Mr. 
Stanton  in  the  court*  of  law ;  baH|>at  right 
ooald  not  be  so  deteranned  daring  the  remam- 
der  of  this  presidential  tcm.  Bat  what  was 
tile  ^nesciott  to  be  tried  7  Not  the  question 
of  hi*  right  to  ramove  M«.  Staatan,  for  he  had 
not  removed  lUi.  Staatoaf  he  had  only  sus- 
'peaded  him.  Not  the  constitntioaality  of  the 
>1*bare-of-offiae  act,  frw  the  validitT  of  tbata«t 
•ooiitd  not  be  pntiD  issue  in  a  suit  between  Mr. 
Maaton  and  Oeaeral  Grant;  fer,  if  the  act  was 
valid,  it  eanmwanded  Me.  Stan|»a  to  be  restored , 
bevaose  the  Senate  iiad  £*uad  the  reasons  for 
kis  gii8pensi«b  intufioieat  If  it  was  invalid  the 
«*der  of  snapeasidn  itidf  was  witfaoat  antbor- 
ily,  and  QeaeMil  Grant  nevnr  had  any  right  in 
the  offiee.  So,  fai  socii  a  suit,  the  respondeat 
would  have  bean  exhibitsd  in  the  aUituda  of 
asserting  the  validity  ef  the  tenoro'of-office 
act,  in  order  to  get  Mr.  Stanton  oat  of  the 
•ffioe,  and  of  denying  it  to  prevent  bis  getting 
back. 

To  avoid  this  monstrous  predieament  the 
respondeat,  in  Ms  answer,  aaswts  what  seems 
to  ate,  if  poosibla,  still  more  monstroaa.  He 
asserts  tut  he  did  not  suspend  Mr.  Stanton 
bv-wrtne  of  authority  oonferrod  by  the  aet  of 
lutrch  2.  Troe^  every  step  he  took  was  a  step 
yrtiwibed  by  that  act,  and  yet  he  avers,  ia  his 
r,  tkat  h*  did  not  saapeod  Mr.  Stanton 


tapsrsaaace  of  that  act  "nntil  th*  nextmaet- 

ing  of  the  Senate,  oir  nntil  tlte  Senate  shonld 
have  acted  upon  the  case,  but  by  force  of  the 
power  and  authority  vested  in  faini  by  tSe  Ooa- 
Btitation  and  laws  of  the  United  States  i^^<i^ 
nitdg  and  atthe pitawure  tf  Hu  Pr»tiikM." 

It  has  eom*  to  that^  Tl>e  respon^at,  to 
justify  his  acts,  not  only  asaerta  anthonty 
under  the  Constitotion  to  remoss  all  offiaeiB 
appointed  by  tlw  joint  aet  of  himseif  and  the 
Senate,  in  spite  of  law*  to  tiie  aontrary,  and  to 
replaee  them  with  ethers  eoauMiwtoned  by 
himself  alone,  but  he  also  claims  the  po*er 
to  ausfOii  them  all  and  fill  their  plaeea  with 
ad  irUerhK  appoiatments.  The  first  is  a  power 
which  gives  the  President  absolute  control  of 
one  incumbent  f«r  each  offiee  known  to  the 
laws.  The  last  is  a  claim  which  gives  him  the 
right  to  duplicate  the  number. 

So  &r  as  I  know,  this  extraordinary  po««r 
waa  never  beard  ef  nntil  tlM  raspeaaaat's 
answer  waa  filed.  I  never  saw  a  sgrllaUe  in 
the  Conslitutiou  to  warrant  the  claim.  -  No 
pos8ii>le  exigency  of  the  serriee  eeald  require 
itj  and  to  my  mind  the  whole  pretense,  instead 
of  excosing  the  respondent's  acts,  only  agfim- 
vates  their  guilt. 

Because,  therefore,  the  testimony  in  this  oase 
compels  me  to  beUeve  tbat  the  re^ondent,-'in 
order  to  panish  Sdwin  M.  Staatao  for  his 
fidelity  to  the  laws,  did  seels  to  reaaove  liim 
from  the  office  of  Seeiatary  of  War,  in  which 
he  had  long  and  abtar  aerved  his  eoimtrv ;  aad 
beoaote  he  perrerted  to  that  pnrpoe*  the  sol- 
emn trast  reposed  in  the  Execative  by  tiM  aet 
of  August  7,  1789,  tiwrein  acting  in  waotAO 
disregard  of  the  public  welfare ;  and  iMcaaae 
he  attempted  to  do  it  against  tlie  advice  of  the 
Senate,  withoat  consultation  with  his  Cabinet, 
and  without  previous  notice  to  the  peaple; 
and  because,  la  furtheranee  of  that  unlawful 

Knrpose,  iie  seaghtto  eoramit  the  poveraaftfaat 
igh  office  to  Lorwaxo  Thomas,  and  did,  with- 
out aay  aaUiotity  of  law,.i8aBe  hie  wareast  to 
tkat  emet,  befor*aflidStMitan  had  BanacdeNd 
thoee  powers,  and  when  iie  had  no  just  reason 
to  believe  said  Stastan  would  suireodec  them ; 
ud  teeaaes  hedidinteDd  sad  cantrive  thereby 
to  intiaridate  aaid  Stanton  into  a  sarreadMr  <^' 
thos*  powers  by  making  him  believe  that  foree 
woald  be  employed  to  compel  his  samnder ; 
and  beoanse  I  believe  he  Ad  oae  the  langnage 
eiutrged  upon  him  by  tke  iSepresentatives  of 
the  people,  and  that  such  utterances  are  of 
evil  aaaasfMe,  of  perttisieas  tendenoy,  and  cal- 
culated to  degrade  the  office  of  President  in 
the  estimation  of  the  people :  and  because  he 
did  publicly  teach  that  the  Thirty-Ninth  Con- 
gress was  not  a  body  whose  enactments  had 
the  authority  of  law  ;  and  because  he  didhim- 
•elf  set  the  example  of  disobeying  the  enact- 
ments of  that  Congress  by  endeavoring  to 
induce  the  General  of  the  Army  to  retain  pos- 
session of  the  office  of  Secretary  of  War,  stftor 
the  Senate  bad  decided,  ia  pnrsoaoce  of  one 
of  the  laws  of  that  Congress,'  that  said  Stanton 
shonld  and  ought  to  repossess  tiie  same ;  tiiera- 
fore  I  find  the  responaent^ilty  of  high  eriues 
and  misdemeanorareepeotively  charged  inarti- 
eies  two,  three,  four,  five,  seven,  eight,  tw, 
and  eleven. 
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AaavBACv  or  oBAkoa*. 
'  Akticlx  I.  That  Johnaoa  isiaed  the  ordsr  of  re- 
movikl  withintont  to  viol&te  the  tsnoie-oC-ciSae  act 
and  to  remove  Mr.' Stanton. 

Akt.  n.  That  be  issued  the  letter  of  authority  to 
Tbaaaa  with  intent  to  violatatha  Co&rtitation  aad 
tbe  tsnora-of-offioe  aot. 

Akt.  in.  That  he  appointed  Tnomas  Secfetarr  of 
Wnrarft«<m»i. 

Art.  IV.  That  be  eanipired  with  Thoius  aad 
otheri  unknowD  ualairfailri  to  kMv  and  pmmt 
mr.  Stsntoa  ttom.  exerclaing  the  omoe  of  Secretary 
of  War. 

Am.T.  ThatheaoBspindwithIhoaasaad|otfa<ni 
to  prevent  and  binder  the  ezecation  of  the  tenure- 
of-ofl^ce  act,  and  in  pursuance  of  said  conspiracy  did 
attempt  to  prevent  Mr.  Btanten  firom  heldins  hk 
offioe. 


Abt.  TI.  That  h«  4Maaiiir*d  With  Vh«mas  *a4 
•thers  to  seise  hyfone  the  property  of  the  United 

States  in  the  war  Department,  contrary  to  the  con- 
spiracy act  of  U61,  and  the  tennre-of-olRce  act. 
-Abt.  VIL  That  he  oenspired  with  Thamaa  witk 
inteat  to  ■ein  lod  take  suoh  property,  eontrary  to 
tbe  tenure-of-enee  acL 

Art.  VIII.  That  with  Intent  to  control  the  di«- 
barsemsBIa  for  Uie  War  Department,  and  cootrarr 
to  the  tennre-of-offioo  act.  and  in  violation  of  tlte 
ConStUution.  heiuucd  the  order  appointing  Thumu. 

Atr.  IX.  nmthcinstracted  Emorythat  theclaoM 
in  the  apfropriatieo  -aot  of  18ST.  reqairinir  that  all 
ordera  shoold  pass  Ihroiuta  tbe  Qeneral  of  the  ^mr, 
waa  unconstitutional  ana  In  contrarention  of  Emo- 
rr's  enn-.iyiir.'lon,  with  intent  to  induce  Emory  t» 
accept  nnlere  dtr«etiy  fhim  him,  an4  with  i»teat  lo 
violate  Lhc  tenure-oi-ofSoe  aet. 

Akt.  X.  That,  with  intent  to  brio?  into  dissrace, 
rjilioulo,  hafroa,  contempt,  and  rciiroach,  tho  Con- 
Wcss  of  the  United  Stateeand  the  several  bnmehce 
tkireof,  and  tuimpair  and  destroy  the  respect  of  the 
pt'uliU'  lorthoin,  be  madle  the  speeches  at  tbe  Execa- 
tive Mansion,  IA  Clevetand,  and  8t, Louis. 

Akt.  XI.  Tbat  be  atteiaVMdto  prevent  the  eaee*- 
tioa  ef  the  teaUre-af-olBoe  eot  by  unlawAiUy  davis- 
ins  means  to  (revont  Mr.SCanton  from  rcsaming  liia 
rmctions.of  his  office,  and  to  prevent  the  execution 
of  tbe  said  clans*  ia  tbe  appropriation  aet  of  UST, 
and  tharecoastrualiaa  act  of  March  2, 18i>7. 

It  kaa  never  been  elaiased  that  the  power  of 
tbe  Pcesideet  to  rmove  ao  iocuiofbent  fcess 
offiea  is  graaied  expresriy ;  that  is,  ia  fdaia 
terms,  by  tine  Constitation.  Ail  admit,  aU 
kerve  from  the  first  admitted,  that  if  it  exists 
in  him  it  exists  by  implicatioa )  in  other  words, 
that  it  is  derived  from  and  is  neoeesary  to  the 
efeecotioa  of  powers  or  duties  -granted  or  ii»' 
popad  in  idaia  terms  by  the  instrunaent;  that 
it  ia  an  indnetMa  from  express  elaaaea.  Oaly 
tfatae  elaosas  have  ever  been  reUad  apon  as 
fomdatiaas  of  this  indnctioa  or  implicatioa. 
They  are  ti»e  clause  in  the  saeond  seetaon  of  the 
aseoild  article  giving  him  the  p«wer  to  nomia- 
ate,  and  by  ihA  with  the  advice  and  conaent  of 
the.SenatA  to  appoint,  all  officers  of  ilie  United 
States  wlrota  appointmaots  aM  aot  tliareia 
otitanris*  providad  for,  the  daiae  in  aeetiso 
oaa  ofarticAa  two  declaring  tkat ' '  the  cxeea- 
tive  power  shall  be  vested  in  a  Preaideat  of 
tbe  United  States,"  aad  seotiea  three  of  the 
satna  article  imposiiig  i^n  him  tke  duty  to 
"take  ear*  tliat  the  laws  be  &itkfaliy  exe- 
anted." 

I  skidl  apesdc  .of  these  in  their  erdar. 
.  I  aasert,  tiiea,  that  the  appwatiog  dame  I 
have  Meptioned  does  aet  imply  the  power  of 
reaioval  by  the  Preaideat  aloae  aad  witkeat 
the  consent  of  the  Senate. 

Here  I  bald  the  advocate*  of  tke  power  to 
the  eoBceaaiaa  upoa  vUeh  alone  their  rsasoo- 
iog  prooeada,  namely,  that  Ike  power  of  re- 
moval ia  an  iaeii^t  to  or  ratlMr  a  part  of  tke 
poller  flf  appointment .  TU*  coaoeasion  is  as 
old  as  the  controversy.  It  is  an  historical  ei» 
■uat  ia  tikf  debate  coaaal  with  ita  -aripn.  ft 
ia  feanded '  upon  tke  aaeoataovcrtcd  and  ia- 
aoittrovertiUe  pcinoipl*  tkat  tbe  aatkoc  of  sa 
aftaqr,  th»  eooatttaeat,  auiy  revoke  and  aaaai 
it  at  pleamre.  It  rests  npon  the  .freedom  of 
tiM  vnll  and  th*  right  of  every  man  to  act  for 
himself  in  matters  paEtaiaiag  ta.hipa.  This 
concession  arises  from  CDanaon  sense,  fro« 
■■eossity,  and  is  irsevooabl^  it. is.  tbe  rule 
aot  only  of  tke  OMamon  law,  but  of  tke  oiril 
Jaw  aad  ef  nnivesial  law,  tkat  the  eoaatitaeat 
mn  revoJk*  the  p»w«p  ke  haa  i^anted. 
.  But  who,  under  tkia  danss,  is  tiie  coaatila- 
•at!  From  wkom  does  tke  poller,  tka •ffieial 
p*w«r  oaaled  by  lav,  paoceed  7  Whoa*  wiU 
uaparts  the  agancy,  ctutfers  tbe  office?  Not 
tk»  Preeidant~B  aieoe;  kis  sole  will  canaet 
eoafer  the  effine;  bat  th*  wiU,  tkat  is,  the 
^'^viee  aad  eoaaent  of  tke  Banate,"  must 
•at to  witk  the  will  and  porpote  «f  tke  Presi- 
daet.  Without  this  adnee,  this  conaeat,  ihe 
kfiee  eanaot;be  coo£acr*d.  Tbe  appoiaimeat 
thas  bacomea  tlie  joint  aet  of  tbe  iienate  and 
ike  President..  Tbeca  m»  tkaa  created  by  tke 
CoaBtitDtien  two  aoBStituantoiastead  of  one. 
Two  wiUa  Baast  coacac  in  tise  a^ipointaaeui  to 
an  offioe.  It  is  piaia  that  ana  waa  iDtend««l 
a*  a  cfaaok  Bp«a  tk«  other'  aj^ciast  imprudent 
aMtaiatmantai  This  check  la  ia  the  kaada  of 
tM  Senaterto  whom  the  jiawe.of.  tk«  peiaoa 
leleeted  for  the  offiee  ky  (k*  Prettdent  ia  first 
to  b*  aubudtted  in  the.  shape  of  a  .aoiainar 
lioitf  baCnre  tka-affioa  aaa  ka  ^aafiiiTad  afwa 
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faim.  Their  advice  and  consent  most  first  be 
obtained,  08  an  indispensable  prereqnisite: 
Tliis  check  was  intended  for  the  public  good, 
for  the  pubKc  safety ;  and  was  dqabtless  sug- 
gested by  the  monstrous  abnses  practiced  m 
the  Colonies  by  the  unchecked  power  of  the 
Crown  in  appointing  unworthy  fikvoritcs  to 
office  among  them,  who,  in  the  language  of 
the  Declaration  of  Independence,  had  been 
licensed  to  "eat  out  their  substance."  At  any 
Tate,'it  was  a  measute  of  wise  and  sound  pre- 
caution against  the  tyranny  of  an  irresponsi- 
ble appointing  power,  and  the  corruption  and 
favoritism  of  uncontrolled,  nnexamined,  secret 
appointments  to  ofiBcc.  Against  these,  "  the 
odTico  and  consent  of  the  Senate''  were  es- 
teemed sufficient  safeguards. 

The  "appointment"'  is  then  the  Joint  act  of 
Ae  Senate  and  the  President ;  I  say  joint  act, 
because  that  act  which  to  become  complete  and 
effectual,  requires  the  concurrence  of  two  wills, 
is,  in  morals  as  in  law,  a  joint  act. 

It  follows,  logically,  that  if,  as  is  conceded 
and  undeniable,  the  power  of  removal  is  an 
incident  to  or  a  part  of  the  power  of  appoint- 
ment, the  appointment  cannot  be  revoked ;  the 
office  cannot  be  recalled ;  the  officer  cannot  b« 
removed,  but  by  (he  concurrence  of  the  same 
wills  that  acted  in  the  appointment.  The  rev- 
ocation must,  in  point  or  authority,  be  coex- 
tensive with  the  anthority  that  granted  the 
power;  or,  to  speak  more  correctly,  the 
anthority  mnst  be  the  same. 

It  follows  that  the  President  has  no  power 
of  removal  without  the  consent  of  the  Senate; 
because  the  power  of  removal  is  necessarily  the 
same  power  that  made  the  apjtointment.  No 
distinction  can  in  the  nature  of  things  be  drawn 
between  the  former  and  the  latter.  They  are 
not  two  powers,  bat  one  and  the  same.  "The 
division  of  them,  and  some  have  divided  or 
sought  to  divide  them,  is  a  mere  metaphysical 
subtlety,  a  mere  play  upon  words.  The  wo^ds 
"appomtment"  and  ''by  and  with  the  advice 
and  coDseot  of  the  Senate"  am  intended,  for 
pi«ctieal  Qse,  and  are  addressed  to  ns  in  a 
practical  sense,  for  the  purpose  of  conferring 
a  public  beneiit;  not  as  a  theme  of  metaphysr 
ical  disputation  and  T^rangling.  They  are  of 
no  utility  whatever  unless  they  are  held  to 
mean  that  the  constituent  power  necessary  to 
an  appointment  to  a  public  office  is  made  op 
of  the  will  of  the  President  and  the  will  of  the 
Senate  ;  and  as  it  is  this  double  consent,  this 
joint  concurrent  will,  that  gives  the  appoint- 
ment,  it  cannot  be  revoked  without  the  exer- 
cise of  exactly  the  same  concurrent  will,  this 
double  consent. 

To  say  that  one  of  the  two  joint  constitu- 
ents can  undo  an  act  which  it  required  both  to 
do  is  to  give  to  One  the  power  of  both,  which 
is  a  contradiction  in  terms;  for  an  act  which 
requires  the  concurrence  of  two  parties  can- 
not be  undone  by  one  of  them  witfaoat  yield- 
ing to  the  one  the  power  of  both,  which  is 
absurd. 

It  is  no  answer  to  this  to  say  that,  after  the 
consent  of  the  Senate  has  been  given,  it  rests 
i»ith  the  President  alone  whether  he  will  ap- 
point the  person  nominated  and  consented  to. 
This  is  literally  true,  but  it  is  equally  true  that 
he  can  make  no  appointment  whatever  with- 
citit  that  consent.  He  m4y  change  his  mind 
as  to  the  first  nomination,  and  may  refuse  to  ap- 
point the  person  named;  but  whoever  is  in  the 
end  appointed  by  him  mnst  receive  the  con- 
sent of  the  Senate.  This  consent  Is,  by  the 
terms  of  the  clause,  as  indispensable  as  the 
consent  of  the  President.  An  appointment 
cannot  be  made  without  the  consent  of  both. 
The  power  to  invest  the  person  with  the  offlbe 
is  lodged  in  both  by  the  plain  terms  of  the 
iostniment,  and  the  Senate  might  as  well  assume 
to  appoint  without  th?  consent  of  the  Presi- 
dient  as  the  latter  to  appoint  withoat  the  con- 
sent of  the  Senate. 

The  power  claimed  is  not,  then,  derived  from' 
the  appointing  clause  of  the  Constitution. 

The  next  provision  relied  upon  is  the  clause 
contained  in  section  one  of  article  two,  declar- 
ing dtat  "the  executive  power  shall  be  vested 


in  aPresident  of  the  United  States  of  America." 
This  clause  is  generally  appealed  to  as  iinply- 
in^  a  grant  of  the  power  of  removal  from  office. 
It  IS  said  that  the  power  of  removal  is  in  its 
nature  an  executive  power.  But  the  first  ques- 
tion arising  here  is  one  of  definition.  What  is 
here  meant  by  the  executive  power?  _  The 
surest  mode  of  obtaining  a  true  meaning  is 
undoubtedly  to  show  what  the  expression  can- 
not be  presumed  to  mean.  Was  this  expres- 
sion used  in  reference  to  the  so-called  executive 
power  of  the  English  Government?  Surely 
not.  For  at  that  time,  as  in  all  former  and  in 
all  subsequent  times,  there  was  not  and  has  not 
been  anything  deserving  of  the  name  of  a  defi- 
nition or  classification  of  the  executive  powers 
of  that  Government.  Nor  can  there  be ;  for  so 
long  as  the  theory  remains  true  that  the  British 
Parliament  possess  unlimited  power,  such  a 
clossificaUon  is,  of  course,  impossible.  By  that 
theory,  and  by  the  practice  of  the  Parliament, 
as  history  shows,  there  is  no  power,  faculty,  or 
prerogative  of  the  British  Crown  which  may 
not  be  modified,  limited,  or  even  taken  away 
by  act  of  Parliament.  Indeed,  that  body  pos- 
sesses the  unquestioned  power  both  of  directing 
the  descent  of  the  Crown  and  of  deposing  the 
sovereign  at  will.  And  it  is  practically  true 
t^at  all  political  power  in  England  is  vested  in 
Parliament.  It  is  true  that,  in'  administmtion 
the  king  is  to  attend  to  the  execution  "of  the 
laws  by  commissioning  agents  or  officers  for 
that  purpose ;  but  he  cannot  claim  it  as  a  legal 
right  against  an  act  of  Parliament,  fie  might 
complain  of  such  an  act  as  an  encrqachmcnt 
upon  his  prerogatives,  but  should  Parliament 
appoint  the  officers  by  direct  act  of  legislation, 
no  one  will  pretend  that  this  mode  of  consti- 
tuting them  would  be  illegal  and  void. 

The  very  omnipotence  of  Parliament  is  a 
standing  denial  that  the  executive  powers  of 
our  own  Constitution  are  to  be  defined  by 
reference  to  those  of  the  British  king ;  and  all 
explanations  of  the  expression  sought  for  in 
the  Government  of  France,  Austria,  or  any 
other  continental  nation,  afford,  if  possible, 
less  light  by  the  way  of  definition  than  that  of 
Great  Britain.  The  reason  is  that  none  of 
those  flovemments  possesses  a  written  consti- 
tution by  which  the  political  anthority  of  the 
people  IS  parceled  out  among  the  various 
mnctionaries.  With  us  the  case  is  different. 
Here  the  people,  the  source  and  fountain  of 
oH  political  power^have  seen  fit  to  writedown 
in  tneirown  Constitution  what  political  powers 
or  bundles  of  powers  may  be  exercised  by  the 
three  departments  or  faculties  of  the  Govern- 
ment, namely,  the  legislative,  the  executive, 
and  the  judicial.  They  careftilly  declare  that 
"■H  legislative  powers  herein  granted  shall  be 
vested  in  a  Congress  of  the  United  States." 
Then  ibllowg  a  list  or  ennmeration  of  all  these 
l^^lative  powers  and  of  the  subjects  upon 
which  they  may  be  exercised.  Nobody  doubt* 
that  an  attempt  to  legislate  beyond  these  pow- 
ers, or  upon  subjects  not  embraced  in  the 
enameration,  would  be  void  and  inoperative. 
Why?  Because  the  power  thus  to  legislate  is 
not  granted,  and  the  object  is  not  withiu  the 
reada  of  Congress.  Their  legislation  ceases, 
withers,  and  dies,  the  moment  it  passes  the 
line  of  constitutional  limitation. 

Another  department  or  faculty  of  the  Gov- 
ernment is  called  in  the  Constitution  the 
"judicial  power."  The  extent  of  its  appli- 
cation is  in  like  manner  laid  down  in  the 
instrument,  and  all  the  cases  to  which  it  can  be 
applied  are  therein  carefully  made  known,  and 
the  restrictions  upon  this  attribute  of  the  Gov- 
ernment are  equally  perceptible  in  the  lan- 
guage of  the  Constitution. 

Thus  it  appears  that  the  framers,  under  the 
respective  heads  of  legislative  power  and  judi- 
cial powers,  were  careful  to  enumerate  and 
designate  the  legislative  and  the  judicial  attri- 
butes of  the  Government,  and  to  insert  terms 
of  limitation  and  exclusion,  so  as  to  bind  up 
those  two  departments  specifically  to  the  duties 
imposed  upon  them.  It  was  the  policy  of  the 
Constitution  to  delegate,  define,  and  limit  the 
powers  of  those  two  branches.  This  isadmittcd 


by  all.  It  is  a  fundamental  principle,  a  pestdr 
late.  Now,  this  being  the  case  in  reference  ta 
the  legislative  and  judicial  branches,  who  would 
think  of  deriving  unrestricted  executive  poww 
Crom  that  clause  pf  the  Conslitutioa  declarii)|; 
that  the  ^'  executive  power  shall  be  vested  in^ 
President?"  No  one  will  deny  that  this  lan- 
guage is  a  general  grant  of  the  executive  power. 
But  it  is,  of  conrae;  a  grant— a  grant  not 
of  all  or  of  any  ima^^mable  executive  power — 
not  a  grant  of  royal  prerogatives  or  of  anliia' 
ited  ^spotic^  power — but  a  grant  of  powers 
which  in  their  nature  were  as  easily  aefineid 
and  ascertained^  and  were,  to  say  the  least,  a» 
deserving  of  designation  and  descripUouas  th# 
other  powers ;  and  no  reason  can  be  devised 
why  the  Convention  should  have  so  carefully 
denned  the  powers  of  the  other  two  branches 
and  left  the  executive  branch  undefined  aa4 
unlimited.  Such  an  omiasiou  would  be  qoitr 
trary  to  the  very  genius  of  constitutional  gov- 
ernment, and  would  argue  a  culpable  inatten- 
tion and  neglect  on  the  part  of  the  Convention 
Tliis  reproach  cannot  Da  cast  upon  them,  for 
we  find  them  equally  asaiduoua  and  watcUw 
In  defining  all  thepowers  they  delegate  to  tile 
President  of  the  United  States.  They  grant  to 
him  no  undefined  powers.  They  Wd  Krante4 
none  to  the  other  two  branches,  aud  tJae  rear 
sous  for  definition  an4  restriction  were  aa4  M« 
of  equal  stringency  in  each  of  the  thi«e. 

If,  therefore,  the  other  two  branches  are  ba 
look  for  their  powers  in  t]}e  Constitution,  ao4 
among  the  enumeffited  powers,  and  out  of  and 
regardless  of  the  two  general  phrase^  "all 
legislative  powers"  and  "the  judicial  power 
of  the  IJwted  States,"  which  are  in  their 
nature  aad  office  mere  captions  or  headinjcs  of 
chapters,  we  must  by  panty_  of  reasoning  look 
for  the  executive  powers  in  the  chapter  «r 
clauses  enumerating  theou  And  among  th^ 
there  ia  not  to  be  founa  any  such  power  as  the 
power  of  removal  from  o£c«.  It  is  not  thec^ 
set  dowik  It  is  AOt  at  all  iq^ilied  iron  that 
which  is  set  down,  and  it  is  mere  asffimptioa 
and  not  a  logical  deduction  to  derive  it  from 
what  ia  expressed. 

Again,  it  is  insisted  that  the  power  is  deriv- 
able Crom  the  clause  of  section  three  of  ai-ticU 
tivo,  which  dechures  that  "he  shall  take  care 
that  the  laws  be  faithfully  executed;"  and  it 
is  said  hecannot  do  thijiuiilesshebas.tJie  power 
of  removal. 

This  clause  creates  no  power.  ItsIaqgusM 
implies  no  grant  of  authority.  To  "  take  care^' 
means  to  be  vigilant,  attentive,  faithful.  Thfl 
language  imports  nothing  more  than  an  adm»< 
nition  to  him  to  keep  himself  informed  of  th« 
manner  publicofficers  intrusted  with  legaldutien 
perform  them,  and,  in  cases  of  delinquencyi  to 
apply  auy  corrective  in  his  power.  Laws  can- 
not be  put  in  force  without  agentSj  incumbents. 
The  power  and  duty  of  nomiuating  them  are 
cast  upon  him.  He  most  designate  them  Uf 
the  Senate  in  the  first  instanc ;  and  in  order 
that  the  laws  may  be  faithfully  executed  h(t 
must  nominate  faithful  and  competent  officers. 
Should  a  vacancy  happen  in  an  office  during 
the  recess  of  the  Senate,  this  clause  requires 
him  to  fin  it  by  a  temporary  commisaion  to 
some  other  faiUiful  and  competeut  man,  as 
provided  in  the  next  preceding  clause.  He 
does  not  execute  the  laws  personally,  and 
there  is  neither  a  word  nor  an  intimatiou  in. 
the  whole  instrument  that  he  is  expected  to  do 
so ;  but  be  is  only  to  take  care  that  they  are 
executed ;  that  is,  he  is  to  use  vigilantly  and 
faithfully  the  power  of  nomination  given  to  him 
separately,  and  the  power  of  appointment  given 
to  him  jointly  with  the  Senate  and  tie  power 
to  fill  vacancies  so  happening,  given  to  him 
solely  for  Uie  purpose  of  causing  the  laws  to  be 
faithfully  executed  for  the  goodof  the  people. 

The  doctrine,  asserted  broadly  and  uncon- 
ditionally in  Mr.  Johnson's  answer,  that  he 
has,  as  aseparate  and  independent  power  under 
the  Constitution,  the  power  of  removal,  leads 
to  the  most  fatal  consequences.  It  directly 
subverts  the  popular  character  of  tiie  Qovegn- 
ment.  If,  by  virtue  of  the  clause  I  am  consid- 
ering, be  can  remove  an  officer,  he  may,  of 
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eonne,  leave  the  office  without  an  incumbent 
for  an  indefinite  period  of  time,  thus  leaving 
fts  duties  wholly  unperformed  ;  thus  wholly 
defeating  the  commands  of  the  law,  and  the 
^people  in  the  mean  time  may  be  dej>rived  of 
the  Ibenefits  of  the  law. 

It  is  absurd  to  call  this  talcing  care  that  the 
laws  be  fiiithfhlly  executed;  it  is  the  exact 
reverse  of  it,  and  proves  thefutility  of  the  claim. 

AgaiB,  if  this  clause  gives  him  the  power  of 
thus  rendering  an  office  vacant  and  continuing 
li  vacant,  (no  matter  tinder  what  pretext,)  it 

S'ves  him  full,  complete,  and  unlimited  power 
censtitnte  and  create,  of  bis  own  will,  the 
•gents  by  whom  the  laws  shall  bo  executed ; 
foi*,  if  the  clause  imparts  any  power  whatever. 
It  is  unlimited  and  undefined.  The  language 
fa,  "  sfaall  take  care  that  the  laws  be  fait£fulf^ 
teecated."  The  means  are  not  mentioned, 
Md  if  they  are  not  to  be  looked  for  in  the  other 
dsases  relatingto  the  President,  then,  Irepeat, 
if  ttie  clause  grants  any  power  whntever,  it  is 
without  limitation  and  supreme.  He  may  resort 
to  any  means  be  chooses.  He  may  give  a  let- 
ter of  authority  to  atry  person  to  do  the  acts 
required  by  the  law,  .and  this  without  any 
relerence  to  tlie  Senate.  He  may  appoint  as 
well  as  remove  at  will ;  and  he  becomes,  so  far 
M  the  execution  of  the  laws  is  concemedj  an 
antocrat  and  the  government  an  absolutism. 
The  modeof  constitutingtlie  officers  of  the  law, 
jtointed  out  by  the  appointment  clause,  becomes 
ft  posHiTe  superfluity,  a  dead  letter ;  and  he 
may  totally,  and  without  incurring  the  least 
responsibiii^,  disrei^rd  it.  And  tnis  is  what 
lie  has  done  in  ten  distinct  instances  in  appoint- 
Itig  provisional  governors  for  the  rebel  States, 
the  boldest  invasion  of  the  power  of  Congress 
ever  before  attempted,  tending  directly  to  a  one- 
nron  despotism- 
It  is  no  reply  to  say- that  the  claim  of  power 
under  this  clause  is  confined,  or  sfaenld  be 
Confined,  mc^ly  to  the  power  of  removing  an 
officer,  and  that  it  docs  not  or  should  not  be 
exteaded  to  creating  an  officer  or  agent  If 
it  grants  to  him  the  powerof  causing  the  laws  to 
be  faithfully  executed — which  is  the  whole  claim 
in  its  essencB  and  reality,  as  no  one  can  deny — 
it  is  impossible  to  make  any  distinction  between 
a  removal  and  an  appointment  or  authorization. 
Both  are  in  their  nature  equally  neceesary, 
equally  incidental,  in^spensable  to  that  end. 
I  urn  in  error :  an  appointment  or  an  author- 
isation is  by  far  the  more  necessary. 

And  if  this  claim  is  well  founded,  why  can 
he  not  of  his  own  motion  levy  and  collect 
taxes,  under  pretense  of  taking  care  that  the 
laws  are  executed  ?  It  is  a  most  obvious  means 
ef  so  doing. 

Again  ^  it  is  of  the  nature  of  legislative  power 
to  prescribe  by  what  instruments  the  commands 
of  the  law  shall  be  performed.  Hut  for  the 
power  of  appointment  specifically  laid  down 
in  the  Constitution,  the  legislative  power, 
grfinted  wholly  to  the  tWo  fiionses,  might  have 
been  employed  in  creating  the  officers  as  well 
as  the  offices.  The  appointment  alone  is  with- 
held from  the  category  of  legislative  powers 
granted  b^  the  Constitution  to  the  two  Houses. 
The  President  has  no  particle  of  these  powers, 
but  only  the  power  of  naming  and  commission- 
ing incumbents.  The  functions  to  be  performed, 
the  modes  and  manner  of  performing  them,  the 
duration  of  the  term  of  tenure,  all  the  duties 
and  liabilities  belonging  to  theoffice,  are  created 
and  defined  by  th*  legislative  power  solclyl  All 
admit  this:  the  office  and  all  its  duties,  all  its 
ftinctions,  all  its  responsibilities,  are  purely 
and  exclusively  the  creations  of  the  law,  and 
lie  within  the  legislative  power  granted  to 
Congress.  The  mode,  the  agencies,  the  instm- 
meutalilies  of  carrying  into  effect  the  law,  are 
but  a  part  of  the  law  itself. 

Now,  if  the  President  can,  by  virtue  of  the 
clause  reoniring  him  to  take  care  that  the  laws 
be  faithfully  executed,  constitute  and  appoint 

3 gents  to  carry  the  laws  into  effect,  and  may 
o  this  without  the  concurrence  of  the  Senate ; 
if  he  may  do  it  even  in  cases  where  Congress 
has  omitted  to  create  an  office  for  that  purpose, 
why  may  he  not  declare  and  define  tlie  func- 


tions, duties,  and  liabilities  of  such  agents  aa4 
the  duration  of  their  terms?  Of  course  he  may ; 
and  thusall  that  portion  of  thelegislativepower 
relating  to  the  creation  of  offices  and  of  onicers 
to  execute  the  laws  is  surrendered  to  him — 
completely  abstracted  from  the  general  mass 
of 'legislative  powers  granted  to  Congressby 
the  first  section  of  article  one  of  the  Constita- 
tion ;  thus  making  tlie  clause  requiring  him  to 
take  care  that  the  laws  be  faithfully  executed 
utterly  repugnant  to  and  contradictoi^  of  the 
terms  of  ihatgeneral  grant  of  legislative  powers. 

Such  a  mode  of  interpreting  the  ConsUtuUon 
— a  mode  that  annuls  and  destroys  one  part  in 
order  to  give  a  favorite  meaning  to  another — 
is  contrary  to  all  the  established  rules  of  inter- 
pretation, and  is  suicidal  and  absurd  to  the  last 
degree.  It  is,  indeed,  a  total  overthrow  of  the 
tystem  of  government  under  which  vie  live.  It 
seeks  by  cunning  glosses  and  Jesuitical  construc- 
tions t-o  establish  and  maintain  absolittism — 
the  one-vian  power — when  the  fathers  of  the 
Constitution  fondly  Imagined  they  bad  put  up 
firm  barriers  against  it 

It  is  true  thatthe  First  Congress,  in  1789,  did, 
as  the  President's  answer  sets  up,  by  the  act 
organizing  the  Department  of  State,  recognise 
and  admit  the  power  of  removal  in  the  Prew- 
dent  Bat  it  must  not  be  forgotten  that  this 
legislative  construction  of  the  Coustitution  was 
sanctioned  by  a  majorUy  of  only  twelve:iuthe 
House,  while  the  Senate  was  equally  divided 
upon  it,  the  casting  vote  being  given  by  John 
Adams,  the  Yice  President  This  state  of  the 
vote  shofvs  plainly  that  the  opinion  thus  ex- 
pressed by  the  two  Houses  was  but  an  opinion, 
and  that  it  was  contested  and  resisted  by  a  very 
powerful  opposition.  The  dispute  has  con- 
tinued from  that  day,  and  the  ablest  intellects 
of  the  country  have  been  ranged  on  the  respect- 
ive sides  I  Sherman,  Alexiinder  .Hamilton, 
Webster,  Clay,  and<>ther«  of  the  highest  emi- 
nence as  jurists  against  the  power;  Madison 
and  numerous  others  of  great  ability  in  favor 
of  it  It  has  neeer  been  a  settled  question. 
Hr.  Webster  tells  us  that,  on  the  passage  of 
ike  act  of  1789,  it  was  undoubtedly  tlie  great 
popularity  of  President  Washington  and  the 
unlimited  confidence  the  country  reposed  in 
him  that  insured  the  passage  ot  the  bill  by 
moderating  the  opposition  to^it;  and  the  his- 
tory of  the  times  confirms  the  comment  It 
was  the  beginning  of  the  lis  mota.  And  so 
doubtful  has  the  power  ever  since  been  consid- 
ered that  there  seems  to  have  been  no  distinct 
case  of  removal  by  the  President  during  the 
session  of  the  Senate  but  by  making  to  them  a 
sew  nomination.  In  a  speech  made  by  Mr. 
Webster  in  the  Senate  ia  18S6,  ou  this  same 
question,  he  says : 

"The  power  of  ptaeing  one  man  io  oflce  iMMaaa- 
rily  implieg  the  powerof  turning  another  out.  If 
one  man  be  Secretary  of  State  and  sBotfaer  bo  ap- 
pointed, the  fimt  gaol  out  by  the  more  foree  of  toe 
aDpolntment  of  the  other,  without  any  previoiu  aot 
of  removal  whnterer.  And  this  ia  the  praoticoof  the 
OorverDuient^and  baa  been  from  the  first  In  all  the 
removali  whioli  have  been  made,  tbey  have  geaer- 
ally  been  effeeted  aim  ply  by  makuic  other  apMinb- 
meota.  lean  flodnot  acaae  to  theeontrary.  Tkert 
Uno  tveh  thinff  a*  any  digfinet  <ifficiat  act  of  removal, 
I  have  looked  into  the  practice,  aadoNaed  tnqairfei 
to  be  made  in  the  DopArtmenta,  and  I  do  not  leam 
that  any  such  proceediog  ia  known  as  an  eotiy  or 
record  of  tbo  removal  of  an  officer  from  offiee." 

T  have  shown  that  this  power  of  removal  by 
the  President  solely  is  unauthorized  by  any 
clause  of  the  Constitution,  and  that  tbe  clium 
has  never  been  acquiesced  in  by  tbe  country. 
The  Supreme  Court  has  never  passed  upon  it 
As  a  distinct  question  it  has  never  been  passed 
upon  by  any  court.  It  is,  therefore,  without 
judicial  sanction,  whatever  such  a  sanction 
may  be  worth,  for  it  should  be  remembered 
that  judges  are  but  fallible  men,  and  courts 
often  overrule  their  own  opinions  on  the  same 
question.  Tbe  peace  of  society  requires  that 
in  questions  of  private  right  the  decisions  of 
courts  should  be  respected,  and  should  be  uni- 
form ;  but  in  a  purely  political  questiou  like 
the  present — a  question  relating  solely  to  the 
respective  powers  of  the  various  branches  of 
the  Government — the  great  aud  fiual  arbiter 
must  be  enlightened  reason,  drawing  its  con- 


clusions from  the  intentions  and  objects  of  the 
framcrs  of  the  ConstituUoa,  to  be  gathered 
from  the  language  they  employ,  and  the  his- 
torical circumstances  which  inspired  their 
work.   . 

In  this  lifht  I  cannot  regard  what  is  called 
the  legislative  construction  of  1789  aa  of  any 
weight  in  tbe  discussion.  The  public  mind  has 
beeu  equally  divided  upon  it  ever  since.  Is 
not  the  legislation  of  1807,  therefore,  entitled 
to  at  least  equal  respect  as  a  legislative  coo- 
atruction  ?  The  House  and  the  Senate  of  1867 
were  equally  enlightened,  eqnally  capable  of 
forming  a  correct  opinion,  far  more  numerous, 
and  expressed  their  opinion  with  far  greater 
unanimity.  Is  not  this  precedent  even  of 
greater  weight  than  the  former,  as  a  legislative 
construction  ?  And  why  may  not  one  le^sla- 
live  construction  be  as  potent  to  settle  a  dis- 
puted constitutional  question  as  another  7  Aud 
why  may  it  not  completely  set  aside  that  other  7 
The  authqrity  is  the  same  in  both  cases,  and 
if  the  one  opinion  is  entitled  to  more  weight 
tlian  the  other,  it  can  only  be  because  of  the 
greater  numbers  and  greater  unanimity. 

The  nest  question  which  arises  is,  if  the 
President  has  not  the  power  in  question,  and 
it  belungsjointly  to  the  President  and  the  Sen- 
ate, can  Congress  by  statute  regulate  its  exer- 
cise, as  they  nave  assumed  todo  ia  the  tenure- 
pf-offico  act  of  1867? 

But  little  time  need,  I  think,  be  spent  upon 
this  inquiry.^ 

The  President  and  Senate  have,  as  I  have 
shownt  the  power  to  remove.  The  invest- 
ing this  power  in  them  is  investing  it  "in 
the  Govorument  of  the  United  States  as  fully 
and  completely  aa  if  it  were  vested^  in  the 
three  branches,  namely,  tlte  legislative,  the 
executive,  and  the  judicial,  allogetfacr;  and 
this  brings  the  case  within  the  muse  which 
declares  that — 


aary 


OooRress  sfaall  have  powef  to  p<Ma  al(  laws  l 

y  and  proper  for  carrying  into  execution  the  Ibre- 


^>ing  powers,  sod  all  a(A«r  powers  veated  by  th 
opttitntioD  i  a  the  Ooverninen  t  of  the  Uaited  St 
or  in  luiy  Dopartmoot  or  officer  thereof,'" 


This  power  of  legislation  was  manifestly 
intended  to  cover  every  power  granted  by  the 
instrument,  whether  express  or  implied.  No 
one  can  read  the  Constitution  without  coming 
to  the  conclusion  that  the  power  of  legislation 
thus  to  be  exercised  in  fuUienuice  of  powers 
granted  was  intended  to  be,  and  is,  in  fact, 
coextensive  with  those  powers.  A  naked  power 
granted  to  the  Government — that  is,  to  any 
department  or  officer  of  the  Government  fiv 
both  expressions  mean  the  same  thing — with- 
out the  means  of  cacrying  it  into  ^ect  by 
legislation,  would,  indeed,  be  preposterous. 
It  would  he  forever  a  dormant  ineffectual 
power,  as  useless  as  if  it  had  never  been  del- 
egated. 

There  is  no  ground  here  to  dispute  about 
the  words  of  this  important  clause.  They  are 
"  vested  in  the  Government  of  the  Uaited 
States,  or  in  my  ^pwtment  or  officer  thereof." 
A  power  vested  in  either  of  the  two  Bouses, 
in  both  jointljr,  in  thePresident,  in  the  courts, 
the  judges,  or  in  individuals,  is  as  much ' '  vested 
in  the  Government  of  the  United  States"  as 
if  conveyed  "  to  the  Government "  in  so  many 
words;  for  they  would,  pto  ad  hoc,  represent 
and  act  for  the  whole  Qoremment — indeed, 
would  be  the  Oovernment  in  using  the  power. 
Heoce  the  grant  of  the  power  of  removal  to  lh« 
President  and  Senate  is  a  grant  to  thu  Govern- 
ment The  addition  of  the  words  "  ot  ia  auj  de- 
partment or  officer  thereof"  cannot,  therefore, 
oe  held  to  confer  any  power  not  embraced  in  the 
prsceding  words,  "  vested  in  the  Qovenuneot," 
but  is  only  made  from  abundant  cautioa,  mad 
to  give,  if  possible,  greater  clearness,  certatB^, 
and  comprehensiveness  to  the  expression.  .  It 
was  to  make  sure  that  Coogress  should  Ittf**- 
late  for  the  purpose  of  carrying  into  execntioa 
all  the  poworssraoted,  whether  granted  tooa« 
persou  or  set  of  persons,  or  to  another. 

It  is  believed  that  this  principle  has  nerer 
been  denied.  Tbe  whole  current  oif  f  ede^l 
legislation  proceeds  from  this  fonntaio ;  and  it 
is  evident  that  the  clause  was  inserted  to 
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ivmove  ^fficiiltteg  which  should  , 

reUed  by  eavilera  as  to  the  extent  of  the 

of  tegislation  conceded  to  Congress. 

The  aotfaority  of  Congress,  then,  to  prewribe 
in  what  manner  Uiis  power  vested  in  tb«  Pres- 
ident Bad  Senate  shatl  be  ezercisedj  Hs  author- 
ity to  direct  how  H  shall  be  ased  in'  oirder  to 
cnibserve  the  public  interests,  to  {HraTMit  ivyM' 
tiee  and  abases,  is  Sndisimtkbte. 

The  aet  of  1867  forbias  reraovalB  from  oflBee 
ut  all,  exeept  npon  erideace  of  nnfitness,  sat- 
isfiKtoryboth  to  the  PresideBtaBd  tte  Senate, 
and  requires  him  to  lay  A«  evidence  befi>re  the 
Senate  for  their  ac^oatkereon.  Ifnnsatisfhc- 
tory  to  them,  the  officer  is  notto  be  reraoved, 
h«t  restored  to  his  plac« ;  if  ■atis&ctory,  be 
IB  removed  and  his  place  la  to  be  filled  by 
asother; 

This  is  sorely  a  most  reaaonable,  kMly,  and 
saintary  mode  of  exercising  the  power. 

The  act,  then,  is  ftlly  warranted  b^the  C«m- 
Mftntion,  and  as  valid  and  obligatory  as  «ny 
other  act  of  Conj^ss. 

The  next  (jaestton  is  whether  Secretary  Stan- 
tan  came  within  its  provisions? 

It  is  literally  troe  that  the  first  danse  of  the 
first  section  of  the  act  prohibits  the  removal  of 
every  officer,  high  or  low,  who  had  been  or 
should  be  appointed  by  and  with  the  consent 
of  the  Senate.  The  clause  deelarvs  that  eveiy 
smA  officer  shall  hold  his  office  antil  his  sac- 
cessor  shall  be  appointed  by  and  whh  thefr 
advice  and  consent.  He  smill  be  entitled  to 
hold  the  offifie  antil  tiiat  time. 

The  first  Bection  directs  that  aR civil  officers 
^en  in  existence  shall  be  entitled  to  hold  their 
efficee  ttms: 

"  Except  u  herein  otherwito  provided :  nvttcML 
XbM  the  SeoretariM  ef  State,  of  tb«  TreMnqr.  of 
War,  of  the  Ksvy.  aiwl  of  the  lotarior.  the  Fost- 
mnster  Oencral,  ana  the  Attorney  General,  shall  hol4 
their  offiocs  rcspectiveljr  for  and  dartnc  the  term 
ef  the  Preeident  by  whom  they  may  nave  b«ea 
oppoioted.  and  for  one  month  tbereaiVer,  eahjeet  to 
removal  by  and  irith  the  odTico  and  cogaentof  the 
Senate." 

1'hc  first  clnnse  by  its  terms  appTies  to  oR 
civil  officers,  judicial  as  vriell  as  executive. 
But  the  Constitutiou  itself  takes  out  of  thecate- 

Sory  the  judges  of  the  United  States  courts  by 
cclaring  that  ihejr  "shall  hold  their  offices 
during  good  behavior;"  so  that  it  could  not 
affect  their  tenure. 

But  the  clause  was  discussed  and  passed  in 
presence  of  the  feet  that  there  was  a  multitude 
of  offices  in  the  tenure  of  which  there  was  a 
'  limitationof  time  to  a  certain  number  of  years. 
^e  general  language  of  the  clause  would  have 
had  toe  efl'ect  to  extend  these  fixed  and  limited 
terms  beyond  the  legal  period.  Foreseeing 
this,  Congress  guarded  a^inst  it  by  declaring 
that  all  such  officers  should  hold  except  as 
otherwise  provided  in  the  aet.  _  The  exception 
guarding  against  this  extension  is  found  in 
section  four,  which  declares  that — 

"  Kothing  in  this  act  contained  shall  be  construed 
to  extend  the  term,  of  any  oflhse,  the  duration  of 
which  i>  limited  by  law." 

Such  is  one  of  the  ^^ptfoM  oat  of  tiie 
general  language  of  the  vrst  clause. 
■  Bdt  there  were  other  offices  whose  duration 
WM  not  limited  by  lew.  Among  theee  were  the 
offices  of  those  same  members  of  the  Cabinet 
T%e  then  members  had  all  been  appointed  by 
Mr.  Lincoln  during  his  first  terra,  abd  no  limit 
eaisted  npon  their  tenure<  Mr.  JohMon  ibnnd 
tbemin  legal  possessioB  of  their  offices  when 
he  became  President.  Tbey  had  a  right  to; 
continue  to  hold  indefinitely,  unless  removed. 
Mr;  Lincoln's  first  terth  had  passed,  and  he 
and  those  Cabinet  officers  were  holding  th^ 
oAees  in  his  second  tetm. 

The  tenrnw-pfoffiee  act  was  passed  wBfllAll 
tikcse  facts  were  immediately  before  Cengreffir. 
Tiisv  knew  that  Mr.  Stanton,  Kke  Ms  eolleagne, 
^  betd  br  virt«*  of  tkaH  appvintBieiit,  and  that 
be  had  a  i^al  right  so  to  eontinae  t«  bold. 
And  they  declare  that  he  "  shall  boh)  hisbffiee 
fbr  and  during  the  term  of  the  Pretridmt  by 
vi4iom  he  May  kmebten  (notiheMbi)  appoint- 
ed." Nothing  can  be  plainer  than  that  the 
expressiou  ♦*  the-  Pi«sident  by  whom  he  (they) 
iiisiy  have  iNtea  appotned;''  is  A  atere  4t«0t^* 


Ho  perama,  or  mode  of  pointing  ont  the  por^ 
son  from  whom  the  appointment  proceeded. 

The  proviso  does  not  say  that  the  Cabinet 
officers  shall  have  been  appointed  during  tMj 
particular  term  of  the  President  making  the 
appolirtment,  but  only  that  they  shall  bold 
their  effihces  during  his  term:  It  does  n<A  re- 
quire that  the  appointment  shaH  be  or  shall 
have  been  made  duringthe  first,  second,  orany 
sabseqnent  tefm  fbr  whiefa  the  President  is 
elected ;  and  he  teky,  by  the  Cc«stitution,  be 
elected  an  indeS&it«  ntHttber  of  times.  They 
are  to  hold  during Mttetrn,  if  he  has  appointed 
them,  and  for  one  month  thereafter,  no  matter 
whether  he  continaes  to  hold  his  term  or  not. 
It  is  sufficient  that  it  is  his  term,  that  is,  the 
term  '•for  which  he  w«8  elected,"  in  whieh  a 
Secretary  appointed  bjr  him  is  found  holding 
the  office. 

No  one  can  deny  that  Ifce  expretwion  "may 
have  been  appointed,"  applies  as  well  to  past 
time  as  to  future  time.  Such  is  the  genius  of 
our  language.  It  covers,  grammatically,  both 
the  pasi  and  the  fota»e,  as  we  all  know  from 
constant,  da4ly,  honrly  vse ;  and  it  here  ajp^Hee 
with  eqnat  ai>d  dnemng  certainty  to  appoint-, 
raents  that  had  been  made  and  were  unexpired 
at  die  time  it  was  used,  and  to  those  to  be 
afterward  made. 

Uttered  on  the  2d  of  March,  IMT,  die  ten- 
goage  covered,  anmistakabty.  In  my  jo^ment, 
the  case  of  Mr.  Stanton  aad  his  colleagues. 
Their  appointments  were  witMn  its  terms  and 
within  we  pwrposes  of  the  act.  I  do  not  con- 
sider there  was  left  any  room  for  reMCmable 
dodbt  or  debate.  The  office  and  arm  of  the 
proviM  ^ete  to  chance  the  indefinite  period 
to  •  definite  period  in  the*  tenure  of  those 
efices  from  a  tenare  at  the  will  of  th«  Presi- 
dent, as  had  been  formerly  uadersteod  and 
practiced,  to  a  tenure  that  vras-  absolutely  to 
termlAste  one  month  after  theend  of  the  Presi- 
dent^* term  bv  whom  tite  sippOfMment  was  or 
should  be  Made. 

This  was  another  «<eeptloii  otit  of  tbo  g«»< 
eral  laSMage  of  tiie  first  clause,  and  to  remove 
alt  snmiKion  that  the  general  tankage  of  the 
first  ctaoae  "  is  and  shall  be  entitled  to  hold 
such  office  mtit  a  snceessor  shall  have  been  in 
like  manner  appointed  amd  d«ly  qoalified," 
might  leave  it  BtNl  to  the  Presicwnt  alone  to 
remove  them,  the  proviso  adds  that  they  should 
bo  "sttt^eet  to  removal  by  and  with  the  con- 
sent of  th«  Senate,"  thns  expressly  remirlng 
the  consent  of  the  Senate  if  removed  before 
that  time. 

As  to  all  o^r  civil  offieera  Inettided  in  eec- 
tioB  one,  fhey  eannot  be  removed  bnt  upon 
sufficient  cause,  to  be  reported  to  die  Senate 
as  reqaired  byseetion  two,  and  after  a  fbrmal 
snspeBsion.  And  here  was  another  exception 
to  UM  term  of  the  tenure  asserkid  in  tbe  gen- 
eHtVMhgnage  of  the  first  cfoase. 
'  The  ground  now  taken  by  the  iniattael  fbr  the 
aJMMsed  is  that  this  language,  eevering,  as  I 
h«ve  shown  and  as  is  perfectly  manifest,  both 
the  existinsand  all  IntnTe  heads' of  Depar^ 
moots,  applies  only  to  fbtcnre  heads,  leaving 
tko'existing  beads  wholly  nnaflleeted  by  it,  aMt 
tbatsach  was  theintMtion  4f  Oengress,  deduci- 
Me  from  the  set 

This  cohsfiMtion  not  only  denies  to  the 
words  "the  President  by  whom  they  may  have 
been  appointed"  their  nathral,  plain,  etymo- 
logical meaning  and  apnlication,  but  is,  as  to 
those  Seoretariee,  in  direct  contradiction  of 
^  first  dhiaai,  which,  by  its  general  iangnage, 
antheriaes  them  to  h<M«iltit:thdr  snccessors 
are  Appointed  with  the  consent  of  the  Senate, 
whida  was  exactly  their  tormerright.  It  wrests 
fh>m  ^e  operation  of  the  aet  without  any 
apparmt  motive,  and  aninst  the  perfectly 
notorioM  vHshes  of  both  Borises  of  Congress, 
the  existing  heads,  and  applies  the  act  to  those 
whom  Mr.  Johnson  and  his  saccessors  mar- 
appoint,  and  is  thas  totally  inconsistent  witb 
the  meaning  and  eiRct  of  the  words  "  nwy 
have  been  appointed.' '  No  rule  of  constmc- 
tion  is  better  settled  than  that  words  shall  hove 
their  natural  and  popular  meaning,  nifless  the 
'  statttte Itself  shall  imply  a  different  meaning, 


and  here  the  statute  contains  no  such  intima- 
tion. The  construction  is  plainly  at  variance 
with  the  very  language. 

No  one  will  deny  that  the  necessi^  of  includ- 
ing those  heads  of  Departments  was  as  great 
at  least  as  that  of  including  fhtnte  Secretaries, 
unknown  to  Congress.  Why  shonid  they  be 
left  to  be  turned  out  at  the  will  of  Mr.  John- 
sen  without  consulting  the  Senate,  while  their 
snccessors  for  all  time,  and  all  other  cit^l 
officers,  high  and  low,  were  protected?  Why 
was  a  special  exemption  enacted  fbr  his  benefit 
in  reference  to  Mr.  Lincoln's  appointees  whom 
he  had  cootinned  in  his  Cabinet  for  two  years, 
and  one,  at  least,  of  whom,  Mr.  Stanton,  he 
was,  he  says,  aiming  to  turn  out  T  l^o  one  can 
ansteer  this  qrterUon !  But  if,  a«  is  coiitended 
by  the  President's  counsel,  this  exception 
applies  obly  to  future  Cabinets,  and  does  not 
apply  at  all  to  the  then  Cabinet,  then  it  fol- 
lows, logically  and  irresistibly,  that  they  fall 
within  the  first  clause,  which  expressly  declares 
that— 

"  Every  person  holding  anyoivil  office  to  which  he 
bu  been  appotnted  by  and  with  tbo-advioe  and  oon- 
•aat  of  the  Senate,  and  evecy  peraoa  who  shall  h»n- 
iffter  be  appointed  t«  any  such  office  and  shall  be- 
come duly  aaalified  to  act  therein,  w  and  nhall  8e 
•Btitled  to  Bold  saoh  office  until  a  tueoceior  shall 
have  been  la  like  manoM'  appoiotad  aad  daiy 
qualified." 

Can  this  proposition  be  made  clearer  by 
argument?  If  the  case  of  those  Cabinet  offi- 
cers is  not_  included  in  the  speuial  clause  pr 
exception,  it  must  be  embraced  in  this.  There 
is  no  escape,  unless  it  can  be  made  out  that 
the  words  ''  every  person  holdiog  aay  cii^ 
office"  do  not  mean  what  ihey  say. 

But  this  constructiou  is  a  mere  aftertlu>uj;ht 
with  Mr.  Jobasou.  It  was  too  clearly  uutSB- 
ablQ  for  Mr.  Johnsi^atoact  upon  it  in  the  course 
of  administration.  His  own  commoa  sense 
rejected  it,  and  it  makes  itst^pearanco  oi4ya# 
the  refuge  of  his  despair  at  a  late  period. 
When  be  suspended  Mr.  Stan  tiou  he  hadoo  idea 
ofUiis  novel  constructioo.  He  then  treated  Mr. 
Stanton's  case  as  within  tbe  act.  In  his  mes- 
sage of  December  12  last,  he  openly  and  frauJcJy 
tells  u^  that  he  bad  susjpendoi  Mr.  Stantou-r-a 
term  hitherto  unknown  to  our  laws,  and  a  pro- 
ceeding equally  unknown  in  our  history.  Sus- 
pension was  a  new  power  created  solely  by  this 
statute.    He  says: 

"  Ob  the  12th  of  Aosnstlast  IsnsBendod  Mr.  Stanto* 
firom  tbe  exercise  of  the  office  of  Secretary  of  War." 

The  statute  says : 

"  The  Preeiden  t  may  lutpend such  officer  and  detiff- 
nate  some  saitable  person,"  to. 

The  President,  still  using  the  langaage  of  tti'9 

statute,  says: 

"  On  the  Bnme  day  I  detignated  Qenoral  Grant  as 
Seoretary  of  War  arf  Ai<«rim." 

Bat  this  is  not  all.  The  statute  provides  that 
the  President  may  rcpofce  such  suspension;  and 
he  tells  us  the  siupension  }ias  not  been  revoked. 
The  statute  required  him  to  report  the  feet  to 
the  Senate  within  &  given  time.    He  did  so. 

All  this  shows  conclusively  that  at  that  time 
he  regarded  Mr.  Stanton  as  coming  within  the 
^ct — a  sound  conclusion,  but  directly  at  vari- 
ance with  the  construction  he  now  sets  up. 

Thus  it  appears  that' the  exceptions  to  the 
general  language  "  is  and  shall  he  entitUd  to 
hold  nich  office  until  a  niccessor  is  in  like  man- 
ner appointed,"  relate  to  the  duration  of  the 
offices  of  Uie  varitnis  classes  of  incumbents  and 
to  the  peculiar  modes  of  removal ;  one  mode 
beia^  the  immediate  action  of  the  Pt-esidetat 
and  Senate  in  case  of  the  heads  of  Depart- 
ments ;  the  other  the  preliminary  suspension' 
of  all  other  officers  by  the  President.  The 
statute,  it  is  true,  nowhere  asserts,  in  terms, 
the  joint  power  of  the  Senate  in  removals,  but 
it  is  easy  to  see  that  the  theory  npon  which  it 
goes  is,  that  this  power  is  lodged  by  the  Con- 
stitntion  in  the  President  SAi  Senate  jointlv — 
the  troe  doctrine.  It  was  plainly  assumed  as 
a  nostnlate  by  the  commitree  who  drafted  the 
bill.  They  regarded  it  as  settled  doctrine 
needin;;  no  special  recognftion,  though  it  is 
clearly  recognized  in  the  second  section,  re- 
quiring the  President  to  report  the  causes  of 
a  suspension,  and  the  action  of  the  Senate 
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ppoD  tbem,  before  the  su^tensioa  oaa  reroU 
in  a  removal. 

Such,  I  sa^,  Was  the  theory  of  the  bill ;  the 
fnadaraental  idea  upon  which  it  was  framed 
wan  that  the  power  of  reoaoTal  belonged  by  the 
ConslilutioB  to  the  President  and  the  Senate, 
excluuvely,  and  not  to  the  President  alone. 
If  it  belongs  to  the  Fregident  alone,  then  the 
first  section,  iodadin^  the  proviso,  and  the 
second  section,  providing  ">r  a  so^ension 
before  removal,  are  totally  void  for  nnconsti- 
tutionality,  for  Congress  cannot  meddle  with  a 
power  that  belongs  solely  to  him. 

Such  being  manifestly  the  theory  of  the  bill, 
■Dch  the  undoobted  opinion  of  both  Honsee, 
it  woald  have  been  strutge  indeed  for  them  to 
abandon  the  very  principle  upon  which  the  bill 
was  framed,  and  to  recognize  iu  the  proviso  the 
odious  claim  of  the  President  to  exercise  the 
sole  power  of  removal  of  the  then  existing 
heads  of  Department  It  was  an  uncalled  for 
renanciation  of  the  very  power  under  which 
the^  could  act,  if  they  could  act  at  all,  on  the 
gul^eot. 

I  cannot  give  any  weight  to  the  remarks  made 
by  membet*  in  deMteon  thj  passage  of  the  ten- 
ure-of-office  act.  The  question  is  now  before  as 
for  JHcUoiai  solution,  and  we  must  be  governed 
1>7  the  langnage  of  the  act  and  the  mischief 
which  led  to  its  passage.  We  are  to  construe 
it  as  jadges,  acting  on  onr  judicial  oath,  not  as 
legislative  debaters.  Nothing  is  more  unsafe 
than  to  look  to  the  legislative  debates  for  the 
trne  judicial  interpretation  of  a  statute.  They 
are  seldom  harmonious,  and  tliis  case  fully 
Hlnstrates  the  truth.  One  honorable  member 
of  the  conference  committee  viewed  this  pro- 
viso as  not  applicable  to  the  existing  Cabmet 
officers,  while  the  gentleman — Manager  Wil- 
Uams,  of  Pennsylvania — who  actually  drew  h, 
tells  us  the  language  embraces  them,  and  that 
nncih  was  his  intention. 

A  reference  to  two  adjudged  eases  will  prob*' 
ably  be  sufficient  on  the  question  of  the  value 
of  such  opinions.  In  Eldridge  vs.  Williams, 
(8  Howard's  Report,  pp.  23  and  24,)  Chief 
Jnstice  Taney  obiservea : 

"  In  cxponnding  this  law — the  compromise  act  of 
IS.'Vl— the  juiigiuen  tot' the  court  cannot,  in  anvt^'-ff/'eff, 
be  influenced  by  the  construction  placed  upon  it  by 
members  of  Congrcsa  in  the  debate  which  took  })lace 
on  its  paesagre,  nor  by  the  motives  or  reasons  assigned 
by  tlicui  tor  sup r'orting  or  oi'posing  amendments  that 
were  pITercd.  The  law  aa  it  passed  is  the  will  of  a 
•majority  of  both  Houses,  and  the  only  mode  in  which 
that  will  is  spoken  is  in  the  act  itself.  And  we  must 
(rather  their  intention  from  the  language  there  used. 
comparing  it  when  any  ambiguity  exists  with  the 
la«  J  uprin  the  same  subject,  and  looking,  if  necessary, 
to  the  public  history  ul  the  times  in  which  it  was 
psued." 

In  The  Bank  of  Pennsylvania  vs.  The  Com- 
monwealth, (1^  Pennsylvania  State  Reports, 
S,  15U,)  Judge  Black;  one  of  the  counsel  for 
le  accused  upon  this  record,  delivering  the 
opinion  of  Uie  court,  adopts  the  same  view. 
"The  court,"  he  observes,  "in  construing  an 
act  will  not  look  to  what  occurred  when  it  was 
pa  its  passage  through  the  Legislature;  such 
.evidence  is  not  only  valueless,  bat  deiosiia 
and  dangerous." 

I  am,  and  ever  have  been,  fiiUy  coinvinced 
pf  the  constitutionality  of  the  act,  and  that  it 
embraces  by  its  terms,  and  was  intended  to 
embrace,  the  case  of  Mr.  Stanton,  and  there- 
fore that  he  could  aot  be  removed  by  Mr. 
Johnson.  The  attempt  go  to  do  was  a  misde- 
meanor, as  was  the  appointment  of  General 
Thomas.  It  is  too  late  for  Mr.  Johnson  to 
clium  the  benefit  of  any  doubt  that  might  arise 
upon  the. construction  of  the  act.  The  act  is 
tx)o  plain  to  admit  of  reasonable  doubt )  antl 
thai,  he  himself  entertained  none  is  shown  by 
(ho  fact  that  he  adopted  and  recognised  the 
true  meaning  in  suspending  Mr.  Stanton.  Ha 
cannot,  oiler  the  eommiaaion  of  the  oifenae, 
^t  up  a  donbt  of  tife  correctaess  (^his  former 
construction  of  it  by  way  of  removing  the 
criminal  intenL  In  other  words,  he  cannot  in 
this  tribunal  insist  that  he  is  to  have  the  ben- 
efit of  being  himsdf  the  judge  of  the  iaw.  il» 
is  brought  Defore  us  that  we  may  determine 
that  question  for  him. 
The  next  q^eation  is,  whether  the  Kcused 


has  committed  the  offense  diatged  in  article 
first  of  the  impeachment? 

That  offense  is  that  on  the  21st  of  Febru- 
ary, 1868,  while  the  Senate  was  in  session,  he 
issued  the  order  to  Secretary  Stanton,  declar- 
ing,, in  so  many  words,  that  the  latter  was 
"reaaoved"  from  bis  office  of  Seoretary  of 
War,  (uid  diwcting  him  to  tarn  over  the  leo- 
ords,  &c.,  of  his  office  to  General  Lorenzo- 
Thomas,  who  he  says,  iu  the  same  letter, "has 
this  day  been  authorized  aad  empowered  to 
act  as  Secretary  of  War  «(i  interim." 

Mr.  Stanton  did  not  obey,  aod  though  Gen- 
eral Thomas  made  two  attempts  to  obtain  pos- 
session and  failed  in  both,  the  proof  is  that  the 
accused  has  had  bo  official  «ommunicatioa 
wlwtsiver  with  Mr.  Staaton  since  that  timer 
and  that  he  haa,  on  the  oontrary,  reoognized 
Thomas  as  Secretary  of  War  until  now ;  and 
farther,  that  it  is  the  settled  purposeof  Thomas 
still  to  obtain  possession  of  the  office  under  a 
direction  given  him  by  the  aecnsed  on  the  21st 
of  Febmary,  and  under  the  order. 

The  charge  here  is  aot  that  Mr.  Johnson 
actually  and  legally  removed  Seoretary  Stan- 
ton. This  he  coald  not  do,  either  by  the  order 
or  the  use  of  force,  against  the  will  of  the  Seo- 
retary ;  for  the  first  section  of  the  statute  pro- 
tected him  and  prohibited  such  a  removal.  It 
wan,  in  law,  aa  imiioaaibiiity.  Mr.  Stanton 
could  not  in  law  he  removed  wiUioat  the  «oa- 
sent  of  the  Seaate.  The  charge,  therefore,  io, 
that  the  order  was  issued  with  uUeut  to  remove 
him  and  oontrary  to  the  provisions  of  the  act — 
not  «a  actnid  and  legal  ouater  from  and  vaca- 
tion of  the  eSoe,  althoqgh  the  respondent, 
in  his  answerj.  (p.  .27,)  treats  the  order  aa  hav- 
ing that  precise  eSeot,  daiming  that  it  nofked 
an  actual  and  legal  removal.  And,  so  <ar  as 
it  haa  baea  possible  Cot  him  to  give  it  thsA 
deoaaive  ebaractar,  it  was  a  removal ;  for  the 
proef  is  olear  and  nacontradieted  that  he  has 
ginoe  Uiat  tioie  in  ae  w^y  whatever  recognized 
Mr.  Stanton  as  Secretary  of  War,  bat  has 
reaegniied  General  Thoaaa. 

Seotioa  sis  of  the  statute  declare*,  that 
"every  removd,"  &0.,  "contrary  to  the  pre- 
visions «f  this  aot,  shall  be  deemed  and  ia 
herebytakea  to  be  a  high  misdMnaaaor,"  pan- 
isbable  by  "  fine  aot  exoeedioff  $10,000,  or  by 
imprisoBmeat  not  exceeding  five  yeacs,"  &o. 
1  It  is  certain  that  the  accused  ooold  B«t,  by 
any  lawful  means,  have  removed  Mi.  Staptoa, 
beeaiise  the  law  forbade  it ;  aad  tlie  law  does 
not  sanetion,  much  less  fBnuah,.meaB*  fpr  its 
own  violation ;  and  as  the  law  prohibited  aod 
made  criraioal  the  end  which  the  order  of  re- 
moval and  amxHOtmeat  had  ia  viewt  it  prohib- 
ited aad.KHMOe  enmioal  the  4Me  of  any  aad  all 
means  ibr  the  aceomplishiaeat  of  that  end.  It 
rendered  all  actfS  nateraily  oalottlated,  and  all 
attempts  to  oemnit  the  s^cifio  »S'eaa»  of 
"  removar '  ci:ilBMal.  The  order  of -sejiiOKai 
aad  the  ordw  appointing  General  Thomas,  vere 
alike  criminal ;  the  delivecr  of  the  paper  eoa<- 
taioing  them  to  General  Xhemaa  on  the  21«t 
of  February ;  the  direction  to  him  (p.  414)  .tO 
deliver  it  to  Mr.  Stanton ;  the  delivery  of  it  ta 
him;  the  direotioa  given  by  the  aceaeed  to 
General  Thomas. on  the  s#me  Aag  to  "goon 
and  take  charge  of  the  office  and  perform  tha 
(i«(Mf,"  (i>.  -428,>afWr  Mt.  SiMiton  had  ex- 
pressly refused  to  snrrender  it,  of  the  aceusad 
was  laformed  by  Th«ma8,  ^p. 493.;)  the  eontin- 
ued  refiisal  of  the  aceusea  to  re^o^ize  Mr. 
Stanton  officiaUy  a*  the  lawAil.Seor^aiy  of 
War;  and  hia  M>ea  reeoonitioB  »f  an  iotniiUr 
vested  with  ao  legal  aatnority  as  each — these 
facts,  folly  in  proof,  ooaelitnte  a  deliberate 
attempt  to  ooBsamaiata  the  offense  of  removal 
mentioned  in  seetion  six  of  the  aat.  He  haa 
used  ail  the  meanaiahispowec,  short  of  aotoal 
violence,  to  torn  Mr,  Stanton  o«t«  aod  the 
proof  is  strong  that  he  meditated  foroe,  should 
other  means  fail;  for  it  is  indeed  a^vx  apoa 
onr  credulity  to  ask  as  to  aa^ait  him  of  that 
{Mirpose,  while  tre  know  the  an<}ualified  direc- 
tion he  gave  to  Thetnas,  to  "  go  on  and  take 
charge  of  the  office  and  perform  the  dptiea," 
and  the  repeated  threats  of  the  latter  to  "  break 
down  the  door,"  to  "  kiok  (iwH  feUow  qjit," 


and  his  seheme  of  obtainiag  a  military  for** 
for  the  purpose  from  General  Grant.  Consid- 
ering the  very  intimate  relations  then  aaistiU 
existing  between  tlte  accused  aad  General 
Thomasi,  It  can  hardly  be  supposed  that  thes* 
high-haoded  proceedinos,  coatemplatiag  actual 
bloodshed,  could  have  Decn  wholly  wiUioat  the 
knowledge  and  sanction  of  the  accused,  whooe 
feelings  were  wrought  ap  to  a-itigh  pitch  »f 
reatntment  aad  hatred  toward  ^r.  Staaton. 

But  the  proof  is  perfectly  clear  aod  coo- 
viqcing  that,  ao  (af  as  waa  pncticable  for  him, 
shwt  of  a  violent  einulsioa  of  Mr.  Stantoo 
from  his  office,  he  had  already  incurred— 
boldly,  audacioBsl.)r,  defiantly,  all  the  guilt  of 
removing  and  puUing  the  Seeretaiy  oat  of  hw 
efficfs.  And  1  oonnet  doubt  that  under. aa 
Indictment  for  the  specific  crime  of  retmmnff 
kyja  eontrarv  to  the  provistena  of  the  act  he 
would  beheld  to  have  committed  the  offenae. 
For,  having  done  all  ia  his  power  to  commit 
it,  proving  by  his  own  acts  that  he  has,  so  iar 
as  he  is  concerned,  committed  it,  and  eonfess- 
iog^  in  hi*  |>lea,  aa  he  not  only  ooafeasea  hut 
claims  in  his  aqswer  t»  the  impeachment,  (p^ 
27,)  that  ha  two  orders  actually  aooomplislKd 
it  and  iostalled  the  intrader,  would  not  a  court 
of  jostice  hold  that  the  crime  was  cooiplete? 
Wonld  it  not  hold  that  inasmuch  as  title  to  the 
office  rests  ia  aqd  wholly  ooosista  of  the  law, 
that  it  eaanot  be  dissolved  and  destroyed  bat 
ia  acoordoooe  with  the  law;  and  that  there- 
fore no  person  can  be,  technically  and  strictly 
speaking,  "remooed"  at  all  by  aoj  other  per- 
s«o  an  «B  to  divest  him  of  his  title  ?  Woald  it 
oat  hold  that  tbe  word  "reokoval,"  in  tbesixUi 
section^  must  not  be  construed  as  implying  a 
k^l  diveatitare  of  the  title,  as  it  was  under- 
stood in  former  statutes  and  the  old  practice 
of  the  Exeoative,  but  any  aot,  done  with  or 
without  fbrce,  evincing  a  purpose  to  prevent 
th«  inenmbaot  from  holding  aod  etuoylag  bis 
office  daring  its  fixe4  term  as  provided  in  see- 
tion four  of  the  act,  or  until  a  successor  shall 
have  been  appointed  by  and  with  the  advice 
Bad  consent  of  the  Senate,  as  provided  in  see- 
tion one?  If  the  word  "removal"  is  to  be 
taken  in  the  sense  of  "amotion  from  office" 
by  which  the  title  is  dissolved,  then  it  is  obvious 
the  crime  cannot  be  committed ;  for  as  it  is  the 
law  alone  that  binds  or  attaches  the  office  to 
the  incumbent,  the  ligament  cannot  be  severed 
but  by  the  law,  and  no  man  can  make  or  annul 
a  law,  por,  consequently,  commit  this  tech- 
nifal  crime  of  "  removal." 

Surely  the  expressions  "  appointment,  em- 
ployment, made,  had.  or  exercised,  contrary 
to  the  provisions  of  tnis  act,  and  the  makiDjb 
signing,  sealing,  ceuntersigning,  or  issoiog  of 
any  commission  or  letter  Of  authority  for  or 
in  respect  to  such  appointment  or  employ- 
ment, connected  with  the  term  removal  in  the 
same  section,  cannot  be  construed  as  implying 
legal  and  effectual  appointments,  &c.,  but  must 
imply  mere  attempts  in  those  forma  to  confer 
the  legal  title  to  an  office.  Jt  is  too  plain  for 
oignateat  that  xhe  attempt  merdy  to  coofer  it 
is  punishable,  not  iifi  actaal,  le^  beatoar- 
OMSit,  which  is  rendered  impoasiUe  by  tiie 
penal  clause  prohibiting  it,  aod  seetion  <m»t 
which  also  prohibits  it, 

I^  then,  the  wofda  "  apoointoaeat,"  "ce«- 
oiission,"  equally  teohaicaf,  must  be  eoestnied 
as  mere  (M^mpta  to  expel  aa  officer  eoatraiy 
to  the  statute,  it  i*  equ^ly  obviooa  that  toe 
word  "  rema^ai  "  most  hove  the  same  aean- 
iqgood  ^ect,  for  if  the  meaning  I  am  resist- 
inf  be  adopted  the  whole  alaUita  b*c*mai 
Buntoiy. 

The  construction  I  aia  oombatiag  make* 
dMfet  «elf-«oi^ra4iatory ;  for  whila  t^  irst 
seetioaaajys  "  every  persoa  AM  eoadnne  I* 
hold  his  office ^' '  Ac,  the  sixth  seetioa  i*  node 
pFVCtieally  toai^  that  be  may  be  reiMved ;  that 
la,  he  QMy  be  divested  of  the  office,  aod  leoeU  ' 
bgr  a  r*H<^al  before  the  allotted  tioM. 
.  It  seems,  to m*,  therefore,  thatthe  ttne pra*- 
tieal  oonstruotiim  to  be  glrea  the  tana  i»  soak 
as  I  have  above  .indicated.  That  aath  is  it* 
popalar  aease  I  aeed  aotti^  time  to  argao. 
vfA^  lm»  «r«r  l^n  indnr^too4 1»  hwaawwoaal 
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fVom  oSe«  kMbaen  notiuAg  «wm  t^M  Um 
iwutag  of  A  formal,  order  for  that  purpow  by 
aonm  effia«r'haviDg  or  daimiog^  as  the  accmscd 
DOW  does,  to  bate  th«  powex,  mmI  I  csapot 
doubt  bnt  that  the  offense  ander  the  statute  was 
complete  the  momeot  the  order  waa  (erred  on 
Mr.  StanioB.  XheS^anle  assaredly  so  thought, 
vben  ia  theit  rewiutioo  pf  Fehmary  21,  pMe 
148,  tfaejr  deolaired  ia  answer  taMr.  /ohnaoiva 
message  aiinoaneiiig  that  he  had  removed  Mr. 
Stanton,  *'  thatnttderthe  CoastkotkMkand  Uws 
of  the  Uaked  States  the  Pteeid«itt>  has  m 
power  to  raaiov«  the  Secretary  of  War  aad 
desigaate  aay  ether  eftcer  to  p^dbrm  the 
daties  of  that  effioe  ad  tntmst."  It  waa  that 
Mder  of  removal  that  the  SeiMM  thtw  oo»- 
AMiaed  as  beiag  caatcwry  to-  the  Coastit«tia« 
wad  laws  of  the  United  Statos,  aot  the  legal 
and  aetaial  remoral  of  the  Secretaiqr,  li»r  we 
held  that  he  was  in  officei,  natwithtsadiag  the 
order,  holding  in  virtue  of  the  CosstibHien  aad 
ef  the  tenure-of-effiee  aot  of  MaMih  i,  ISM. 

_  I  tbinli,  therefore,  the  House  of  JBapreseota- 
tives  might  properly  aikd  kfally  ha.ve  charged 
Mr.  Johnson  with  having  "remoTed"  Mr. 
I^tanton,  descrihiDg  the  oSfeftsa  ia  tba  laiigaage 
of  the  statate,  instead  of  chargiag  hiai  wuh 
Wving  onlavfally  issued  the  «Mer  with  iatetit 
to  violate  the  act  and  the  further  intent  to 
itintoTe  Mr.  Slaatoa,  as  is  ikma  in  the  iwst 
article. 

>  The  fmA  article  aiav,  io  my  opimoa,  Mid 
shoftM,  be  regarded  aa  Margiog  thatttaaacensed 
aotaaliy  eoasmkted  the  ommo  of  a  fensofal 
horn  office  of  Mr.  Staotmi;  fcr  bis  artier aad 
ether  acta,  in  proof,  to,  in  tile  popalar  asiad, 
all  that  is  meant  by  the  tem  "vemovai"  im 
the  statate;  and  i  th«iBibi«  rsgatd  this articie 
aa  ficaased  directly  vpon  tie  statate,  riuirgiRg 
that  the  accased  reatoved  Mr.  Stanton  oontiary 
to  it. 

I  add  that,  even  witb<»»t  t^e  statute,  I  look 
n^on  the  act  as  a  plain  vtoKtion  of  the  Con- 
odtution  of  the  United  States,  a  violation  <Vf 
bis  oath  to  take  ciho  that  the  ia/wt  be  ftrith- 
fnlly  executed,  aad  ther«ft)re  an  iapeaehttble 
ofl^nse.  Ootnnhted  nnder  the  grave  circum- 
stahces  in  evidence,  I  need  go  bo  further  to 
find  him  guilty  of  the  bifbeet  crime  and  mis- 
demeanor he  can  commit,  for  it  ia  an  undia- 
gnised  attempt  to  subvert  the  legal,  coostita- 
tional,  and  popular  character  of  our  Oovern- 
ment — one  which  ao  true  friend  of  the  Got- 
eminent  can  wink  at — a  stra  toward  autoc- 
racy and  absolutiem — an  effort  to  'ttrip  ibt 
Senate  of  all  effectual  power  over  appoint-' 
illents  to  ofliee,  and  carrying-  with  itself,  if 
iMirebuked  and  unpunished,  imnainent  danger 
of  fottherfuBdanental  changes  ta«MHNileMmtp> 
ttoa  and  despotism.  The  power  of  impeach- 
ment alone  ia  left  to  the  people  to  ward  offthe 
peril  and  to  vindicate  the  popular  character 
of  ffaeir  Government.  Never,  m  my  judement, 
was  there,  in  our  country,  an  eccanon  so 
itHperativ^  demanding  its  tteKise. 

'  But  if  die  first  article  be  regarded  only  as  an 
oHempt  to  emnmH  the  crime  meBtioned  in  the 
siirth  seetioo  ef  the  act,  it  is  obviously  sustain- 
able bv  the  rules  of  |aw.  Ho  principle  is  better 
settled  than  that '  a«k  Attemrlt — not^  indeed,  a 
mere  intention  not  evinced  by  any  act— bnt 
a*y  act  *i-  endeavo^  to  accomplish  and  bring 
about  flie  coipmiMibn  of  an  offense,  is  itself  a 
nrisdemelutor.  Professor  Gre«nleaf,  M  *i« 
etrceHenti  Treatiee  on  Evidewee,  (Vol.  8,  p.  4,) 
lays  down  the  principle,  derived  from  numerous 
Stdjodged  eases,  that— 

"The  ftttAnpt  to  commit  acrime.though  the  crime 
be  bat  a  misdemeanor,  isiteelf  a  mtadetneanor.  And 
th  enutitatesnehaQ  at«eai»t  then  ainst  be  an  in  teat 
tkat  the  oriqM  shall  be  oomtaitted  byaeaeane,  and 
an  act  doneaa  ponuaoce  of  that  intent." 

This  doetriatt  is  fully  snataioed  by  the  fol- 
l»wiiig'£iagli8h  and  Amerioa*  waca; 

,  itex.  M.  Meredith,  8  C.  and  P.,  689 ;  Bex. 
t>^  Higgins,  2  £.,  6,  17,  21 :  CoaimonweaUh 
n«,  Hanrington,  3  Pick.,  26 ;  Bex  va,  Vaughao, 
4.Bttrr.,  2494;  Stete  wu  Avery,  7  Coaiv.  260. 

Many  other  oaaaa  mig^  be  cited  afiwing 
the  same.salutanr  doctrine.  .  Mr.  Bussell,  in 
h«  Xrwlis^.on  Cri»««,  (rol  1^^  4£>,  46 J 


lay*  d0wa  tha  M«i«  dootriaa,  md  it  is  •f  d^ 
afiplication  in  the  adminiatnOkm  of  jostioe. 

Commeutiiig  upon  aad  vindicating  it  from 
doubts  and  objeoCioiis,  Lord  KenyoB  said  in 
one  of  the  cases  cited  that  he  regarded  adeoial 
of  it  as  a  "slander  ap«n  the  law." 

Did,  them  Mr.  /oaoaon  aherish  the  intaa- 
tion  to  turn  Mr.  StaatoooRt  of  office  oootiaiy 
to  the  provisions  of  the  act?  In  his  aasw«( 
he  tells  us  that  he  did,  aad  that  he  iswed  the 
orders  in  question  with  that  intent.  '}%ie  other 
acts  of  his,  Qot«vid0need  in  wiitiag,<pi!Ove  th« 
same  thing,  Ha.aakertaiaed.  that  iotentioo. 
aad  did  those  acts,  tending  to  aad  dengoea 
for  that  sole  purpose,  in  ord«  to  remove  Mr. 
Staattoi  from  hu  oSee  against  bis  will  aad 
oootrary  to  the  plain  ooasstAnds  of  the  l»m. 

Th«e  can  be  bat  ooe  oonduaioa.  fie  in- 
oorred  the  guilt,  and  under  the  first  artioie  I 
therefore  pronounce  him  guilty,  whether  the 
article  be  segarded  as  founded  directly  nooa 
the  statat*  or  as  chaiging  the  aoniatoa-iaw 
misdemeanor  of  attempting  to  comosit  the 
statutory  offense. 

The  second  arti^  of  the  iajieaohmeat 
charges  the  aecased  with  haviag  issued  and 
(Wirered  to  Geaeral  Thomas  tha  order  of 
Fehrwwy  21,  aalhoriaiqg  and  esspowering  him 
to  aot  as  Secretary  of  War  ad .  iMterim,  and 
direattaff  him  "  imiaediatalir  to  ^ater  i^ion  tbe 
discharge  of  the  duties  pectainiiig  to  that 
office,"  there  beiof  aa  va4an<ty  in  too  oSn». 

This  waatoo  plainly  to  be  debated,  a  "  let- 
ter of  authority"  to  TiuHnas,  aad  aa  ^vioaa 
violaiioi)  of  the  sixth  section  ef  the  tenu«e-«>f- 
ofiifle  aet.  Na  oae  can  doubt  it.  The  saetie* 
provides  that  the  "  making,  ugning,  sealing, 
oountersuiaiag,  Or  issuing  A  any"'  "letter  of 
authority  — not  confernng  the  office,  bulr— 
"  for  or  in  respaot  to  auy  such  apfiointsMnt  or 
employment,  shall  be  deemed,  aad  is  beraby, 
declared  to  be  a  high  wisdemeauob".   ' 

/i'his  was  an  open,  deliberate,  uudisgnised- 
coavissioQ  of  the  offense ;  and  if  this  statate 
is  aot  totally  void  and  inoperative  for  nnoon- 
stiUitiottality,  mere  waste  paper,  the  aeewsod 
mast  he  fbiibd  guilty  uader  this  article. 

The  idea,  «o  strongly  pressed  upon  ntby 
the  ooansel  £»r  the  accused,  that  this  Jettar 
of  aatluMtit,y,  aa  wall  aa  the  order  removing  Mr. 
Stastoafare  to  be  treated  as  inneeaat  acta,  oa 
thit  ^tance  (hat  the^  were  doae  merely  to 
obtaia  the  decisioo  oi  the  Supreiaa  Court  as 
to  the  coaatitationality  of  the  s(«tuta>  is  out  of 
plaoe  oa  this  trial  Nothwitbstaaning  such 
intentioB,  if  it  existed,  tite  offienas  was  never- 
thflesa  actually  cofluaitted,  and  the  sale  isaae 
th«  Senate  has  to  try  is  whether  it  wa4  4a 
fact  knowingly  oommitted,  not  whether  the 
motives  that  Im  to  it  wese  oaa  thiag  or  aMthen 
ToaKCBS*  «r  jastify  the  iotelli^Nit  cooNMssioB 
of  aa  ofieose  on  the  ground  that  the  aaotive 
wtM  good  would  be  monstrous,  indeed.  It  would 
be  to  set  aside  the  whole  penal  code  ht  once, 
and  i^anait  every  bad  nuw  aad  many  good  mea 
i»  he  judges  in  their  own  case.  Society  ceold 
U9^  «Kist  under  such  a  puerile  and  capricious 
sisieiB.  Besides,  thi^  laetive,  which  the  evi- 
CHDoe  places  tather  ia  the  light  of  na  afiitr- 
thought  than  a  ruling  design  aacgopanyiag 
and  coeval  with  his  resolution  to  remove  Mr. 
Stanton,  waa  ^reperl^  to  be  addreaaad  to  the 
House  of  Beprasentatives.  in.  order  to  preyitnt 
the  fin^i^g  of  tl>e  impearbiaent.  It  waa,  if 
of  anj  we^t  at  all,  matter  of  mitigation  and 
excuse  for  commlttiag  the  offense,  aadaatn- 
nUly  addressed  itself  to  the  disoretioa  «f  that 
body  upon  the  ouestionwhetherBpon  the  wh«ie 
it  was  worth  while  to  bring  him  to  trial),  for 
sareijr  ii  has  no  teadeney  to  prove  that  he  4Ud 
not  kno#ingly  and  wiUfully  oommit  the  oflhwt. 
We  cannot,  therefore,  sitting  in  oar  judicial 
oapacily  and  acting  oa  emr  oat^  to  deelda 
"«Woerding  to  law,''  give  this  pretense  any 
weight  ia  determining  the  issue. 

The  House  had-  tl^  eoastitatioaal  rigbic  to 
bring  the  accused  before  as  for  trial.  We  are 
to  try  him  aecordiog  to  thn  law  and  tha  evi- 
dence which  the  law  makes  apfJicable ;  and 
the  House  and  the  people  in  whose  behalf  they 
come  before  us  iiave  a  sigbt  to  demand  of  us 


that, ha  shall  ha  s*  tried;  aaA  anroaoaatla 
raaket  it  equally  iatperative  apon  as. 

'Ehe  third  article  charges  that  Mr,  Johnson 
issued  the  order  to  General  Thomas  without 
authority  ef  fawr  while  the  Senate  was  in  eea- 
si«a,ao  vacancy  hsivia^  happened  during  tha 
ra«MM  of  the  Senate,  wtth  intent  to  violale  tha 
Caoalitutioii'Of  th*  United  States. 

Thi»  wtini*  distinctly  misea  the  question 
whether,  while  the  Sanate  is  io  sesaioa  and  uat 
in  raeess,  the  President  oaa  kwfully  aadertha 
Constitotioa  apfoiat  to  ap  office  wiihoat  the 
advice  aad  consent  of  the  fi««ate>  . 

I  have  already  shown  that  under  the  naked 
CoBstitntioo  be  cannot  do  this,  and  that  Ui* 
attenijit  is  a  violatien  of  his  oath. 

But  the  teiuue-oif-oSioe  act  forbids  iti  b^ 
declaring  in  the  first  seotion  that  an  nffieer 
anpointed  by  and  with  the  adviee  aad  cQUsent 
01  the  Senate  "  shall  be  entitled  to  hold  hia 
office  ttntil  a  sooceasor  shall  have  been  iu  like 
manner  appoialed  aad  duly  qualified." 

This  provision  of  coome  renders  Thomas's 
appointmeot  unlawful,  for  there  cannot  he  two 
ineumbeats  lawfully  in  possession  of  the  office 
of  Secretary  of  War  at  the  same  time. 

But  it  is  sufficient  under  this  arliele  to  say 
that  ihe  Coustitntion  itseif  prehibited  thw' 
sj^pointoient  of  TbomUi  <«r  the  Prenident 
could  not  make  it  daring  the  session  of  tha 
Senate  without  their  ad  viae  andcimsent.  It 
was  a  willful  atte«i|>t  to  nsarp  the  powan  of 
the  Senate,  aad  tbereibre  a  gross  violation  of 
a  high  pablic  duty  attached  to  him  by  his  osftlt 
of  office;  and  a  high  crime  tending  toward  aa4 
desipwa  to  aocompliah  a  fttndaiaeotal  and 
da|ngerou8  revolatioa  ef  the  Gkverameat  ia 
this  rwpeet. 

The  design  here  was  to  pass  the  office  abso- 
lutely into  the  hands  of  I'hoeuM  for  him  ta 
hold  for  an  indefinite  period  of  tiroa,  aad 
ind^endently^  and  to  enable. hia  to  exercise 
'all  its  functions  as  freely  as  if  he  had  held  a 
Ibrmal  comausaioa  with  the  oonseat  of  the 
Senate;  and  the  useless  Latin  phrase  odiit- 
terim  imparts  to  the  aet  no  ^aaiifioatiofl,  and 
imposes  no  restraint  on  his  powers.  Under 
the  tbeo.euciating  circumatanees  no  temporary 
appointment  could  be  made.  There  was  no 
]frw  whatever  that  provided  for  iU  Mr.  Sun- 
ton  was  not  absent^  hut  preaeat  in  the  offi«n ; 
he  was  not  disabled  by  aickaess,  but  was  in 
full  health ;  he  had  not  resigned,  bait  had 
refused  to  do  so;  he  was  not  dead  batalive. 
And  It  is  isspoesiblo.to  eee  what  magic  signifi- 
oanoe  waa  attaobed  or  oould  he  aMaphm)  lo 
the  worda  ad  i»i«rin.  If  the  appointment 
made  Tbonias  Secretary  of  War,  as  the  accused 
daims,  then  bis  teaare  was  at  the  President's 
pleasure,'  aad  .he  aeoAsd  no  ooafiriaatiaii,  aa4 
was  to  hotd.4>i^  tamed  ont  by  Ussf  no  la* 
forbade  iv  tml'tho  Constitutiaa,  as  aoaaicwdi 
by  Mr.  Jahnaan,  allowed  it. 

I  caonot,  therefore,  hesitata  to-  find  hisa 
fgtii^  aader  tha  third  tUcU, 

■  The  fotathf  fifth,  aixth,  and  aavaath  artieiea 
change  sabstaatiaUy  Iwi  oae  eSMiee— that  ot 
cMispirintp  Willi  'Jikonann  nnlawfully  to  preveal 
Mr.  ^tanten-frpm  inaainiat  in  the  effies.  af 
Seeratwv  4f  Wat  and  aaassising  its  &acti«n% 
and  nalawfnliy  toaeine  aad  0»t  possessian  m 
the  property  of  tha  Unitad  blatnsiii  the  eCee^ 

I  think  this  carr«^  and  nnlawrul  a^rysmsnt 
bafeea  Msl  Jehnsaa  aad  Thoaaas  is  fnlb' 
mad* out  by  the  avideaaa.  llieAVflMwntof 
th»  m^tm  by  wiuch  4he  elgast  was  t»  ha 
aMoasaliahredt  wlmthsr  %  foMe,  frand,'  o« 
iatitsidatiM,  is-aet  aiatnrial.  it  is!4h«  agse*. 
mtOk  eotesad  iato  batweea  ■  thsM  to  do  tha 
tmlMnfiUmt,  toanoonplidh  the  foshiddanead, 
that  SNOstiMtes  the  orima.  And  it  is  not  easy 
to  sea  how  this  i^peemont  oaald  be  nnire 
pinnrly  praved.  The  sWiveiy  of  the  letier  ef 
aatherity  to  Tha«as,  and  hia  aoeeptanoe  of  the 
samel  the  delivery  to  hist  af  the  ordsr  remov- 
ing Mr.  StamtOB  and  the  delivery  thereof  by 
Thcuaaa  to  Mr.  Stanton  ;  the  demaad  made  by 
Thnwsn  JSor  pDsnsssioat  U».  Alantan's  per- 
emptory refiwalandar^nr  to  Thomas  to  depart ; 
'his  written  order  to  Thatnaa  forbidding  him 
to  iasaa  any  nntwaasSauatnif  of  Wat }  tha 
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MMMrt  ef  tbis  ietBand  mi  r«<bs»l  »vii  pT»- 
bioitory  order  made  1^  Thottsg  to  Mr.  John- 
»(m,  and  tbe  deliberate  ^direction  giren  by  tbe 
latter  after  bearitiK  tbis  report  from  Tbomas 
to  "  go  a«d  take  cbarge  of  tbe  office  and  per- 
A>rm  its  dntiea"— all  wbicb  things  bappeaed 
on  th«  Sis*  of  Vtbraary — aad  tbe  second  and 
menacing  deaiaiid  for  tbe  6ffiee  by  Thomas  on 
tke  nexf  day,  all  diow,  as  cleaifir  a#  human 
eondoot  ean  shoir,  that  jnst  soch  an  tineament 
was  entered  into  by  the  aecused  and  Tbotoas. 

And  it  is  made  berfecdy  dear  by  the  evi- 
dence that,  bat  for  the  resolute  irmDMe  of  Mr. 
StMton,  that  agreement  woaM  hvn  been  car- 
ried into  eonpiete  performance,  and  all  the 
public  property  belonging  to  tbe  office  aeieed 
atid  possessed  by  Thomas,  amnre  intrvder.  I 
tber^re  find  tbe  -  aocnsed  gailty  ander  tbe 
foarth,  fifth,  sixth,  and  sevenA  articles  of  tbe 
imneaobment. 

'  The  eighth  article  diffbrs  from  the  second 
and  third  only  in  the  avement  that  the  order 
tfpp«}nting  Thomas mM  issaed  "with-  intent 
uniawf^illy  to  centred  tbe  disbnrsementa  of 
moneys  appropriated  tbr  the  miKtary  setvice 
and  for  the  Department  «Jf  War." 

I  thibk  snch  an  intention  fntly  made  OQt  by 
tbe  proofs.  Oenerai  Tbeeaas  biraself  sweMS 
in  his  direct  ezaminaUon  (page  414t)  that  when 
t^  accused  appointad  him  ho  remarked  that 
be  (Mr.  Johnfion)  was  "determiaed  to  sap- 
port  the  ComtitQtivm  and  laws."  This  was  a 
very  gratniteus,  idle  remark,  nnless  it  implied 
■  design  to  dci  somethinK  nnDsaai,  some  dash 
i^inst  the  legislatibn  of  Congress,' which  he 
so  much  disliked,  aAd  was,  of  course,  ottered 
with  refbrenee  to  tbe  tenure-of-office  aot,  whieh 
was  the  only  means  by  wbioh  Mr.  Stanton  kept 
the  place  he  then  desigtiedto  give  to  Thomas. 
He  was  resolved  to  "sopport,"  Ac,  against 
tbistkct,  and  the  deelaratioa  was  an  invitation 
to  Thomas  to  aid  trim  in  trampling  on  that 
slatate. 

On  hiserosa-ezanrination  (pi^482)  General 
lltomas  swears  the  President  said  in  this  inter- 
view, "  I  shall  aphoid  tbe  Constitatien  and  the 
laws,  and  I  expect  yoa  to  do  the  same ;"  and 
adds.  "  I  said,  certaiifly,  I  would  do  it,  and 
would  obeg  his  orders." 

This,  lie  sa^s,  was,  as  h*  sappMes,  "ven^ 
natural,  qpeakinar  to  ms  comnMnder-iii-ehief." 

I  think -not.  To  ay  mind,  this  strange  cot- 
loquy,  which  conld  not  have  taken  placie  bat 
in  puKoanoe  erf  Johnson's  anlawfel  and  aada- 
cioas  design,  a  design  well  anderstood  by 
Thomas;  evinces  nnmistakablt,  on  tbe  put  m 
Thoaas,  the  snpple  and  nnnless  spirit  of  a 
dependent  and  flatterer,  ready  and  willing  lo 
obey  tbe  slightestKsignal  Ot  the  hand  that  finds 
bim.  h  is  an  assaranoe  to  J»hiiB(Mi  that  h«  is 
Ms  tool,  «Mfdwilt  obey  his  wiriMsid  alltMngs. 
OoMraet  tbifl  low  sycopbaney  witit  the  manly 
and  soldierly  demeanor  of  Oeiferal  Emoiy 
w4t«<i  he  repelled  the  snggestion  of  Mr.  John- 
son that  he  shonM  aee^t  orders  f\rom  biai 
direotly,  and  that  the  re<}airemeat  of  tbe  act 
of  18M  to  send  them  tbroagb  tbe  General-  of 
At  Arny  was  nmioBfllitational  aad  contrary  to 
the  t»rms  of  his  eonniaoion  I  The  eontntst  is 
indeed  BtrtkiAg.  ThMHM  is  already  debaaehed 
aad  bows  pliaatly  t»  tbe  will  of  a  naaterl 
aad  had  be  get  noteeerion  of  the  War  Offlcoj 
no  owe  ean  doom  ibr  a  aomeat  that  ba  would 
liave  disbwreed  the  m«n«y«oftbe  IXepartment 
in  obedicnce^oJobneoii's  others.  Of  eoowe,- 
Ike  employmeirt  of  such  a  person  woaM  effeet- 
ually  anbject  lite  public  moneys  to  Ae  wHl  sf 
the  eaipwyer ;  and  there  seems  to  be  noodMr 
r«ason  or  *iMiv«  fer  einployior  him  exoejM  to 
(^ve  sack  eootrol'  to  (ihe*  acensed.  He  is  tfM  eo 
Ignorant  as  not  to  have  foreseen,  from  all  be 
lieard  and  observed  at  thM  critical  moment, 
I  hat  a  military  Ibroe  would  have  to  be  en^loyea 
and  {Miid  in  order  to  carry  o«rt  his  design  of 
pjecting  Mr.  Stanton  and  getting  eontrol  of  Ma 
oSce ;  and  he  claimed  the  right  to  control  it 
in  all  respeeta.  Snch  •  provision  aatsmUy 
and  necessarily^  anggested  to  bis  designing 
mind  the  acquisition  of  money  to  \my  the 
cxpenaes  of  the  tremendoas  experiment  he 
meditated ;  and  I  cannot  4«mbt  tba*  tba  em- 


ployment of  Hiomas,  wilHn^  as  he  waa  <*«)ti9 
Mr.  Johnton'a  orders,  had  in  direct  object  tb« 
control  of  those  mon^s.  I  therefore  find  him 
gailty  nnder  the  eighth  article. 

As  to  the  ninth  article,  I  do  not  think  the 
proof  sufficiently  clear  to  Justify  me  in  saying 
that  the  accused  pronoaneed  tbe  aot  of  1868, 
rehiring  him  to  transmit  til  orders  thraagh 
tbe  General  of  the  hrmj,  unoonstitatinnal, 
"lefM  intent  thereby  to  itnluce  said  Emory, 
in  his  official,  capacity  as  commander  of  the 
departmeht  of  Washington^  to  violskte  the  pro- 
visions  of  said  act,  and  to  take  «id  receive,  aot 
upon  aad  obey,"  ^e  orders  ef  Mr.  Jebnsen 
not  thus  trausmitted.  The  conduct  of  Mr. 
Johnson  toward  General  Enorv  was- highly 
oenssKble ;  but  I  do  no*  think  that  partiofilaar 
intention  is  ftillf  made  ont,  Tbe  evidence 
raises  a  suspicion  that  snch  may  have  been  the 
case,  but  is  coitsistent  with  the  supposition  af 
the  absence  of  snch  on  intention,  and  tbe 
doabt  mast  go  to  the  benefit  of  tbe  aoonaod. 

As  to  the  tenth  aitiale,  the  evidence  i«  eon- 
elusive  that  the  accused  made  the  popahur 
haranfues  ther^n  set  forth.  The  easenoe  of 
the  charge  is,  that  these  diseonraes  were  '*  in- 
tended to  set  aside  tbe  nghtfnl  aathori^  and 
powens  of  Oongress,  and  to  bring  tbe  Om^^mbs 
of  tbe  United  States  into  disgrace,  ridieale, 
hatred,  contempt,  and  reptnacfa,  and  to  destroy 
tbe  resard  aad  respect  of  all  the  people  «f  the 
united  States  for  «hair  aathority. ' ' 

Mr.  Johnson  iras^  the  lawful  President  of 
the  United  States;  one  of  bis  sworn  duties 
was  to  "  take  care  that  the  laws  be  faitbfbll^ 
executed."  The  Thirty-Ninth  €!ongres8  was 
a  lawful  Congress,  as  much  so  as  any  that 
ever  sat.  They  were  elected  by  exactly  tbe 
same  constituency  who  elected  Mr.  Johnson 
Yice  President  in  1864.  Under  tb^r  legis- 
lation tbe  rebelKon  was  put  down,  and  Mr. 
Johnson  himself,  as  military  governor  «f  Ten- 
nesaee,  had  aided  actively  in  enriylwg  it  oat, 
and  baid  had  the  benefit  of  the  joint  rosoltMion 
of  Februat7,  IMS,  excluding  from  the  osmit 
of  aleeteral  votes  for  President  and  Vice  Pt^s- 
ident  those  cast  in  certain  of  tbi  Statee  in 
reb«nion.  It  did  not,  therefore,  tie  in  his 
metttfc  to  deny,  directly  or  indirectly,  that  the 
Thirtar-Ninth  Cengreea  was  a  valid,  eoaatita- 
tlstuil  GOMress.  -  Noaebnt  socli  as  contended 
that  the  Oowmment  was  broken  op  by  tbe 
seeession  and  rebellion  of  tbe  eleven  States — 
that  is,  none  bnt  a  traitor  cottld  eonsiatently 
and  deMttlly  make  soch  a  declaration.  And 
yot  be  says,  in  his  18th  of  August  speech,  (re- 
ferred to  in  the  first  specification,)  made  in 
tbe  Bvecotive  Mansion,  and  addressed  to  the 
honorable' Senator  f^m  Maryland  [Mr.  Joair-' 
8<nt}  and  others,  and  withoat  rebuke  or  reply 
from  timt  learned  Senator,  "  We  have  neen 
hanging  upon  tbe  verge  of  the  €^overnMent,' 
as  it  were,  a  body  called,  or  which  assntnes  to 
be,  the  Congress  of  the  IJnited  States,  while, 
in  fact,  it  is  a  Cengress  of  only  a  partof  the^ 
States ; "  plainly  intimating  that  that  Oongfea 
had  no  ptrwer  to  pttaa  lawa  for  the  gaiveita- 
ment  of  the  rebel  States,  and  were,  in  fa«tand 
in  law,  incompetent  to  legislate  for  tbe  whole 
conntiy )  a  doctrine  thM  openly  enconr^^ 
sedition  and  disobedienee  to  the  laws  in  at  least 
those  Stales,  if  not  in  all  others — the  laws 
wMoh  be  alone,  of  all  the  people  of  the  Uni- 
ted States,  was  expressly  boand  by  oath  and 
the  ConaiitBtion  to  see  "  faithfully  executed." 

Sappeae  a  judge  of  a  State  eonrt,  charged 
wHk  administering  the  laws,  should  go  about 
among  the  people  and  tell  them  tbua  openly 
in  poblic  speech  that  the  legislation  of  the 
State  was  no  legislation— that  their  laws  were 
all  void,  and  that  the  citizens  were  ifVt  nnder 
obligation  to  obey  them-^wonld  not  the  power 
of  impeachment  b«  at  once  brought  to  bear 
npon  ttimf  And  why?  Because,  entertain- 
ing  such  opinions,  he  desecrates  biaoCBce,  and 
is  therefbre  trxnr  longer  to  remain  in  it.  Did 
we  not  sustain  the  impeachment  against  Jodge 
Humphreys,  of  Tennessee,  for  that  which  was 
the  exact  equivalent  -of  this  charge,  namely, 
inculcating  in  a  public  speech  the  right  of 
ceeesaioR  from  tbe  Union  and  of  rebellion? 


What  did  he  say,  but  Oat  the  Omvemment  of 
the  United  Slates  was  in  law  no  Government 
tot  the  seoeded  States?  He  had  committed 
no  aet  of  treason,  and  the  only  proof  was  th«t 
be  had  thus  spoken.  And  we  convicted  and 
removed  him  oecaase  he  had  thus  spoken. 

The  second  aad  third  specifications  contain 
like  matter.  The  vnlgar  harangues  therein 
recited  are  in  denial  of  Aa  legiA  constitutional 
validity  of  the  statatet  passed  by  the  Thirty- 
Nintb  CongreM,  and  tend  directly  to  excite 
seditiaa  and  tasobordination  to,  and  disobedi- 
enee of,  th6se  laws,  the  speaker  being  himself 
specially  and-  solely  charged  by  the  Constita- 
tton  with  tbe  oficml  daty  of  taking  care  that 
those  ktwe  shall  be  "  feithfblty  eveented."  He 
neanmee-a  pesilioa  in  dinot  anM^nism  to  has 
oath  and  his  duly.  He  himself  was  setting  tbn 
example  of  disobedience  to  the  laws,  and  en- 
conrai^g  ethers  to  inritate  his  wicked  exam- 
ple. Dms  the  law  impose  no  re^>onfsibiKty 
for  wantaa  oooduot  Hhe  this?  May  a  pnblie 
magistrate  deny,  contemn,  and  deride  the  dn- 
tiea of  his  ofica  wkh  int^ni<7?  Hie  connael 
say  yes.  I  say  no.  Soeietymnst  be  protected 
by  law ;  and  in  order  that  that  protection  tamj 
exist  the  iMrs  most  be  respected  by  those 
dmrged  With  th^  exeeution,  not  aspersed  and 
trampled  upon. 

Mo  qneflBoa  of  the  "  freedom  of  tpeeeh  " 
ariaea  here.  It  is  not  becaose  he  speaks  scoff- 
ing^ and  oeotemptuoBsly  of  Oongress  as  a 
body )  net  because  he  dissents  from  their  legia- 
latioo  meeely  and  exprewea  that  diaseat ;  not 
beeanae  he  idtera  afainat  them  the  faUe  and 
maKciona  calaginjr  that  the  New  Orleans  riot, 
which  he  cidls  "anathor  rebdUont"  "hod  it* 
origin  in  tbcradieal  Congress;"  aot  beoaaae  be 
dearanda  to  the  low  business  of  lying  about  and 
scandalizing  them,  that  the  House  has  pre- 
ferred this  article  against  him,  bat  becanss  he 
incalcatee  tbe  idea  that  their  statutes  ore  no 
laws,  and  not  to  be  respected  b;  tbe  people  as 
lawv  and  because  he  openly  threatens  (in  his 
St.  Louis  speech)  to  "kick  Uiem  out;  to  kick 
tbem  ont  just  as  fast  as  be  can,"  tbua  dis- 
tinctly conveying  the  thi<eat  to  use  revolulion- 
aty  violence  against  that  Congress  and  to  dis- 
perse thera.  It  was  an  open  threat  to  commit 
treason.  And  yet  bis  eoansel  tell  us  that  it 
was  innocent  and  harmless. 

To  my  mind  the  tenth  article  charKCS  one 
of  Uie  gravest  oSenses  contained  in  uio  ias- 
peachment.  The  feelings  of  the  whole  coaatjry 
wwe  shocked  and  disgusted  by  the  lawless 
spseohea  of  tliis-  bully  President.  Hen  and 
wpn^i^a  all  over  the  land  hung  their  heads  in 
shame,  and  the  wise  and  refleoting  saw  in  him 
a  coarse,  designing)  aad  daagwoos  tyrant. 

I  vote  him  guilty  under  the  tenth  artiole>  and 
under  each  of  the  three  apeoifications. 

As  to  the  elavsnth  article,  it  chntgee  in  sub- 
stance that  he  ^ttem^ted  to  prevent  the  eate- 
outioo  of  tbe  tenuro-ot-office  act,  fay  unlawfaUy 
devising  means  to  prevent  Mr.  Stanton  from 
resuming  the  functions  of  his  office,  and  to 
pcevent  the  execution  of  tbe  said  olaose  ia  the 
appropriation  act  of  1867,  and  the  roeonstmc- 
Uon  act  of  Mardi  2,  18C7, 

In  finding  him  guilty  under  this  «}u>lo  arti- 
cle I  only  eoosult  uis  official  record,  hiaofl&eial 
bistoiy,  »nd  tho  oUier  facts  clearly  ia  proo£, 
His  whole  policy  hiui  been  tb|U  the  reoonstrae- 
tion  act  was  both  improper  and  unconstita- 
Uonal,  and  he  has  detested  the  Thirty-Mintk 
and  Fortieth  Cgngreaaea,  beeauae  tlwy  have 
been  of  an  opposite  opinion.  This  tronUelias 
grown  out  of  his  determination  to  govern  the 
rebel  States  by  his  executive  decrees  In  deft 
once  of  the  wishes  of  the  people  oftbe  Unted 
States  expressed  tl)rongh  the  le|fc(Iation  of 
Congress ;  in  other  woi^s,  to  be  blmself  the 
ruling  power  in  this  regard.  TUs  is'-uanna- 
tion  and  tyranny,  aad  I  think  itoiqfbtta'V*  tnna 
met  and  branded.  Our  position  as  tiie  first 
free  nation  of  tbe  world  demands  it  at  oar 
bands ;  and  whatever  may  chance  to  b«  the 
resnk  of  tbia  trial,  whatever  maj;  be  the  liatare 
fortunes  of  those  who  arc  now  sitting  in  judg- 
ment, 1  can  desire  no  better  authonlieatfd 
cUim  to  th«  ifree  and  enligbtened  afipt wi  of 
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fatare  ami  than  that  I  mvo  mjr  visto  acaiiMt 
him  on  this  article ;  Hor  do  I  think  mjtw  ca- 
pabie  of  any  act  that  wonld  ghed  greater  honor 
on  Biy  posterity  than  thas  to  endeaTor  to  vin- 
dicate tor  them  and  their  posterity  the  rights 
of  a  &ee  and  independent  people  governing 
Aemselvea  within  the  timita  of  their  own  free 
C!onatiti)tion> 


OPINION 

OF 

HON.  JAMES  W.  PATTERSON, 

We  have  been  broujght  to  a  new  illustratioo 
and  test  of  our  institations.  The  responsibility 
of  the  Chief  Magistrate  to  the  people  and  their 
power  to  remove  him  froia  bis  fi»ee,  if  fcithleaa 
and  treacherous  to  bis  high  trosts,  are  on  trial 
in  the  Senate.  I  f  below  civil  order  is  restored 
•ad  the  animosities  of  war  allayed  the  tamper 
of  forty  millioBa  of  people  shall  be  self-«oa- 
trolled ;  if  the  cqrrenta  of  bnsinesa  are  «tt>n- 
temipted  and  society  discharges  its  ordinary 
Ibnctions  without  disorder,  as  the  ease  passes 
to  its  final  issue  of  conviction  or  acquittal,  it 
will  not  only  prove  the  capacity  of  the  people 
for  setf-government,  bat  will  reaasora  the 
strength  and  stability  of  the  BepubUe.  It 
will  be  atriaroph  of  popular  institatioaa  which 
must  unseUle  the  Toandations  of  arbitrary 
power,  and  hasten  the  establiskmeat  of  free 
govemmenta. 

The  first  of  the  articles  exhibited  by  the 
House  of  Rmresentetives  agaitast  the  Presi- 
dent of  the  Uaited  States,  charges  a  violation 
of  the  Gonstidttion  of  the  United  States,  and 
of  an  act  regulating  the  teaoce  of  oerteia 
civil  offices,  passed  March  2,  1867,  in  the 
issuance  of  "an  order,  in  writing,  for  the  re- 
moval of  Edwin  M.  Stanton  from  the  office  of 
Secretarv  for  the  Department  of  War." 

It  is  alleged  that  tnis  was  done  contrary  to 
the  provisions  of  the  Constitation,  and  with  the 
intent  to  violate  the  act  above  named,  aud  was, 
therefore,  a  high  misdemeanor,  for  which  he 
should  be  removed  from  office. 

First,  was  it  a  violation  of  the  Constitution? 

An  unlimited  power  of  removal  from  office 
cannot,  I  think,  belong  to  the  President  by  force 
of  the  Constitstion.  There  certainly  is  no  word 
in  that  instrument  which  confers  any  such  au- 
thority directly.  It  says  ' '  the  execu  tive  power 
shall  be  vested  in  a  President  of  the  United 
States  of  America,"  but  that  power  is  limited 
hf  the  letter  of  the  Constitution,  and  bv  direct 
gttmia  of  power  to  other  departments  of  the  Gov- 
ernment. If  the  Executive  possesses  the  right 
of  removal  in  the  case  of  officers  appoisted  by 
the  coiSrdinate  action  of  himself  auotuo  Senate^ 
it  must  be  by  implication. 

The  Constitution  says  the  President  "shall 
nominate,  and,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  appoint,"  &<i.  Now,  the 
right  to  remove  cannot  oe  drawn  Grom  the  right 
to  nominate,  and  if  it  comes  from  the  right  to 
appoint,  then  it  exists  coi^ointly  in  tbie  Presi- 
dent and  Senate. 

There  is  an  objection  to  this  doctrine,  how- 
ever, more  fundamental.  We  cannot  by  infer- 
ence lodge  in  the  President  a  power  which 
Would  enable  him  to  destroy  another  power 
vested  expressly  in  the  legislative  branch  of  the 
GovemmenL  The  Constitution  coiirdinates 
the  Senate  with  the  President  in  the  appoint- 
ment of  the  higher  officials.  Hamilton,  in 
speaking  of  this,  says: 

"  It  would  ba  an  excellent  check  upon  a  spirit  of 
lavoritiHm  in  the  Preitidont,  and  irould  tend  greatly 
(o  prevent  the  appointment  of  anfit  eharaeters  fron 
8UUa  prwodiee,  ttom  family  ooaneotioa,  irom  p«r- 
■ouM^attaehmont,  or  from  a  view  to  popularity.  In 
addition  to  tbi>,  it  would  be  an  emcaeiouj  source  of 
stability  in  the  AdmiQigtration." 

But  it  will  be  readily  seen  that  if  the  Presi- 
dent has  the  right  to  remove  and  make  "ad  in- 
terim" appointments  at  pleasure,  the  coikdinate 
function  of  the  Senate  in  appointments  may 
become  a  nullity,  and  the  purpose  of  the  Con- 
stitution be  defeated.  It  destroys  at  one  blow 
this  great  safeguard  against  nsurpaliuu  and 
malaaaiiiistratioB  in  the  lilxaeutiva. 


Withoat  deli^iog  to  diacnss  this  snbjeet 
further,  I  simply  say,  that  to  my  mind  a  nat- 
orad  interpretation  of  the  Constitntion  would 
);tve  the  appointing  and  removing  power  to  the 
same  parties. 

But  the  acts  of  1789  and  1796  i^va  a  legislv 
tive  constniction  adverse  to  this  view,  and 
whether  these  acta  are  repealed  or  not,  if  it 
can  be  shown  that  the  President  violated  no 
UoB  in  the  removal  of  Mr.  Stanton  it  wonld  be 
cleariy  iinjnst  to  inpeach  him  for  having 
conformed  to  a  legislative  construction  of  the 
Cenatitation  tinqnestioned  for  fifty  years  against 
the  views  aid  wishes  of  the  majority  of  Con- 
gress. So  heavy  a  jndgmeat  shonia  not  Ml 
npon  the  Chief  Magistrate  for  having  followed 
an  exposition  of  the  fundamenta)  law,  amthor- 
ised  by  solemn  enactment,  and  sopported  by 
tome  of  the  ablest  among  the  earlier  statesmen 
of  the  Republic. 

The  second  allegaijon  in  the  article  is  a  vio- 
lation of  Joicin  the  removal  of  Mr.  Stanton. 

The  respondent  niges  a  threefold  defirose 
against  this  charge: 

First.  That  the  non-execution  of  the  act  of 
March  2,  1867,  "  regulating  the  tenure  of  cer- 
tain civil  offices,"  was  not  a  breach  of  ezefin- 
tive  trusts,  as  the  law  was  onconstitationalaiMl 
void. 

Second.  That  a  denial  of  the  validity  of  the 
act  aad«n  intentional  disregard  of  its  provis- 
ion* in  «fder  to  bring  the  statute  into  court 
and  testttseonstitntionalityia  not  an  impeach- 
able offense. 

Third.  That  the  language  of  the  statate  does 
not  inclnd*  Mr.  Stanton,  and  hence  his  re- 
moval was  no  violation  of  law. 

Whether  the  President  bad  or  bad  not  a 
constitational  right  to  remove  at  pleasure  offi- 
cers confirmed  by  the  Senate  was  the  theme  of 
the  great  debate  in  1789  upon  the  establish- 
ment of  the  State  Department.  It  was  purely 
a  question  of  interpretation,  and  was  argued 
opon  botli  sides  by  lawyers  of  unsurpassed 
aoility.  Even  the  great  statesmen  who  had 
been  master  spirits  in  the  constitutional  Con- 
vention, and  whose  genius  had  passed  largely 
into  the  framework  of  the  Government,  entered 
the  lists  and  battled  earnestly  on  either  side. 
When  the  Constitution  was  before  the  State 
conventions  for  adoption  the  Federalist  ex- 
pressly denied  this  right  to  the  Executive,  bnt 
the  Congress  ori789  reversed  that  interpreta- 
tion which  had  received  the  popular  approval 
bv  a  close  vote  of  thirty-four  to  twenty  in  the 
House  and  by  the  casting  vote  of  the  Tice 
President  in  the  Senate.  It  is  believed  that 
the  character  of  Washington,  then  Chief  Magis- 
trate, largely  influenced  the  result,  and  states- 
men as  patriotic  and  enlightened  ad  any  who 
took  part  in  the  deliberations  of  the  First  Con- 
gress have  since  deprecated  a  construction 
which  they  beUeve  a  hazardous  and  unwar- 
ranted change  of  the  Constitution. 

In  1836,  a  committee  of  Congress,  composed 
of  such  men  as  Calhoun,  Webster,  and  Benton, 
reported  a  bill  designed  to  limit  the  abuse  of 
executive  patronage,  and  requiring  the  Presi- 
dent in  all  cases  of  removal  to  state  the  reasons 
thereof.  In  the  debate,  Mr.  Clay  spoke  as 
follows: 

"Tt  islcKlslalivcnuthority  which  creates  thoofflee, 
defines  its  duller.  an<l  may  proscrih*^  ita  darmtlOB. 
1  i^i'cak,  r>f  course,  of  ofliccs  not  creattid  by  thoOoa- 
Btiliition,  but  the  law.  The  oQice  coiiuns  into  exist- 
ence by  the  will  of  CnnKrc?5!,  the  5Jimo  will  may  pro- 
vido  how  and  in  what  manner  thoofflee  and  onoer 
shall  tioaso  to  exist.  Il  may  direct  the  oOBdltioas  Ml 
which  ho  Khali  hold  the  office,  and  when  and  how  ha 
shall  bo  dismissed. 

"It  would  bo  unreasonable  to  contend  that,  al- 
thfKit;h  OoDKross,  in  nnrnuanco  of  the  paUio  good* 
briiis;s  t^  oiUcc  and  the  ofBceriuto  being, and assian 
their  purposes,  yet  the  President  bos  soontrol  over 
the  officer  which  Congicss  cannot  reach  andregalate." 
•  •  •  •  "Tho|)reco<lcntoi  1788w«»e«tab- 
lisbed  in  the  House  of  Ueprcscntalives  uainst  the 
opinion  of  a  largo  and  able  minority,  and  lli  tbeSMl- 
atn  by  tho  caatinB  veto  of  tho  Vice  I'reaident.  John 
Adams.  Il  is  impossible  to  road  tho  debate  whieh  it 
occasioned  without  buinijr  impressed  with  the  con- 
viction that  the  just  confidence  ropo.-^'-d  in  tho  Father 
of  his  Country,  then  at  the  head  of  tbofiavemmoat, 
had  (creat,  if  not  decisive,  influence  in  establishiag 
it.  It  has  never,  prior  to  the  commencement  of  the 
present  administr,ation,  been  submitted  to  the  pro- 
ceed of  review."-      •       •       »       •       "Ko  ona  eaa 


oareftinf  examine  the  debate  in  fbaRUnse  of  Kepre- 
saatalives  in  ITCR  wUhoat  beinr  Btntok  with  the  ■■» 
pariority  of  the  argument  on  the  aide  of  themUioritir, 
and  the  nnsatisfaetocy  nature  of  thatof  themojori^. 

The_ language  of  Mr.  Webster  w*b  not  l«aa 
explicit  or  emphatic: 

"I  think,  then, sir,  that  the  pewvf  of  appoiatmeni 
naturally  and  neoeaaarily  inolade«  the  power  of  re- 
moval, where  no  limitation  is  expressed,  nor  any 
tenure  but  that  at  wul  declared.  The  power  of  ap- 
pointarant  bataig  aoafeR'ed  oa  the  Preatdent  and  8«' 
atst  I  think  the  power  of  removal  waat  along  with 
It,  and  should  havo  been  r^ardedaa  apart  of  it,  aud 
oxerdsed  by  tho  game  hanos.  I  think  the  LoiHsla- 
tore  paaaeaaaa  the  powsrof  r«giilatia«  tha  ooBdMoB, 
duratioB,  vwUfljmtioa,  apd  toiare  <^  oSoa  i«  ao 
casea  where  tho  CoosUtatioo  haa  made  no  express 
provision  on  tho  Subject.  I  am,  ttaerelbrc,  of  opin- 
—  '■'■-'  it  t»  eoMPOtant  fbrCongvasa  to  daeidety  law, 

awkUftoation  of  tb^  tonara  of  oBoa^at  tiM 

iBcumbent  shall  remain  in  place  till  the  President 
shall  remove  him,  for  reasons  to  be  stated  to  the  Son- 
ate.  And  I  am  of  opinion  that  this  quBlilloatioa, 
mild  fod  Mntle  aa  it  is,  will  have  some  offset  ia 
arresting  the  evils  which  beset  tho  progres 

'n  1 
pcrity."       •       •       •       •       •       ♦ 


ba  that  it  la 

as  one  qi 


arresting  the  evils  wbicb  beset  tho  progress  of  the 
Qorerninent  aqd  seriously  threaten  Us  future  pros- 
•ity."       •••••♦••• 
After  oonsiderina  the  qneation  again  and  tgvm 
within  tho  lost  six  years,  I  am  willing  to  say  that,  in 
my  doliberato  jndgnent,  tho  original  decision  was 
wroag.    I  eannot  out  think  that  those  wlio  denied 
the  power  of  1789  had  the  beat  of  the  atgoment.    It 
appears  to  me,  after  thorough  and  repeated  aud  con-  . 
aciontions  examination,  that  an  erroneons  interpre- 
tation waagtvon  to  thaOensUtatiim  In  thisraapaetlqr 
thadwHsion  of  the  Firat  Coagraaa." 
•      •      «      •      •      •      »      »       »      »      » 

"I  have  the  clearest  oonviotlon  that  they  [the  Coa- 
vaatioa]  looked  to  no  other  mode  of  displaoiDg  aa 
offiom  tfiaa  by  iupeachment  or  the  regular  appuat- 
mcat  of  another  person  to  the  same  place." 

"  I  boHeva  it  to  ke  witUa  the  ioat  penrer  of  Coa- 

6 rasa  to  raversa  the  daolsioa  of  ITBt,  and  I  meaa  t» 
old  myself  at  liberty  to  act  horeaftor  upon  that 
question  as  the  safety  of  the  Qovernmont  and  of  the 
Constitntion  may  reaaira." 

Mr.  Calhoun  and  Mr.  Ewing  were  equally 
positive  in  their  advocacy  of  the  bill,  and^Mar* 
shall,  Kent,  and  Story  seem  to  have  entertained 
similar  views  in  respect  to  the  Original  intent 
of  the  Comrtitation. 

But  there  has  been  a  conflict  of  legislative 
constructions  as  Well  as  of  fndivichial  opinions 
upon  thisanbject.  Subsequent  Congresses  haVe 
eraimed  and  exercised,  withotit  the  obstruc- 
tion of  an  executive  veto,  the  power  to  regnlato 
the  tenure  of  office,  both  civit  and  lililitary. 

A  law  of  February  26,  1808,  provides  that 
the  Comptroller  of  the  Currency  "  shall  hold 
his  office  for  the  term  of  five  years  unless  sooner 
removed  by  the  President  bv  and  tuith  the 
advice  and  consent  of  the  SeMrte."  ^ 

By  section  five  of  an  act  of  July  13, 1860,  it  is 
provided  that — 

'"  No  oOcer  In  the  milltaiT  or  naval  service  shall 
in  time  of  peace  '»6  dUmitmedfroin  nrvic*  except  Wwii 
ouuf  mnwaoaos  cf  tkt  nnlaaae  q^  a  eom*-mmrtici,  ta 
lliat  aseet  or  in  oonimutatioa  thereof. 

Theaaarelateaata,  bnttbey  aceonly  ktataaocB 
of  other  aieaiiar  aeta  acalteteA  throogh  oar  atat- 
nles,  wImm  validity  has  never  We»q«eMioa«^ 
There  is,  therefore,  no  decision  of  the  Supreme 
OoBTt  «r  aeUled  prwedeot  ot  legislatioa  whieh 
oan  Iwr  the  right  of  Oongresa  to  regoiate  by 
faiw  bodi  appoMtnteMts  to  and  tttnovala  froai 
office,  Never  wttil  ii«w«  w  fiir  as  I  kiMw,  baa 
the  right  baao  qsestiooM.  Whatarer  diSar- 
eocea  of  opinion  I«gisl«tors  may  -haitB  eotai^ 
tained  in  r«ap«ot  to  the  anginal  grant  of  power, 
ail  have  neoaiesoed  in  the  exercise  of  iegiahk- 
tiv«  anthonty  v*me  the  tanara  of  ofice. 

Henoe  the  daita  of  the  Praaident  ol^a  jodi- 
cial  right  to  aettia  exeatittdra  theonatitntion- 
aHty  (rt  a  law  opon  thia  anl^eetia  inndmisaible 
and  aabversiv*  of  tho  powera  and'  independ- 
anoe  of  a  «>oiirdtnnt«  branch  of  ihe  Gavem- 
aaenL  In  a  olear  aaan  of  a  lagialative  uaoip- 
alioB  of  hia  oonntiinlional  prcrag^tivea,  aaoh  as 
would  occur  in  an  effort  to  deirtany  hia  veto  or 
pardoniug  power,  ha  oMflht  be  justified  iu  treat- 
mg  Ihe  not  aa  a  nnHity,  oat  not  when  CongrcMi 
moves  in  the  path  of  anthorilativaprecedeuta. 
and  where,  at  moat,  only  a  doubt  can  beraiaea 
against  its  anpatX  ri^t  of  ita  juriadictiea. 

At  an  earlier  period  I  apprehend  such  a 
dnim  wonld  not  iianw  fanen  advanoed.  Civil 
war  notatally  tande  to  coneentnte  power  i« 
tha  cUef  arho  adrainisters  it.  Forces  and  r«- 
noureea  mnst  be  at  hia  diapoaaL  Defeat  waitt 
the  comn—rter  who  is  h«aipei«d  bjF  th« 
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forma-  and  dda^  of  l«v.  His  oatborityis 
nothing  if  not  snprenM.  The  laws  of  war  ara 
iwift  and  absoJiite  and  can  recognize  no  per- 
sonal rights,  no  claims  of  Magna  Charta. 
A«tiTe  wsrfere  necessarily  eperoachea  njion 
the  domain  of  legislaUoOf  and  familiarizes  the 
Sxeeative  with  a  use  of  aothori^  hazArdooa  in 
a  time  of  peaoe. 

'  Power  once  posgeased  is  soon  felt  to  be  a 
right  and  is  yieMed  with  relactance.  0«t  ex- 
perieace  bos  added  another  example  to  the 
long  record  of  history.  The  President's  de- 
fenw  deaiM  (be  sapremaoy  of  law  and  is  more 
danj^rooa  to  the  Cravemotent  than  the  alleged 
crime  wMch  has  bronght  him  to  the  bar  of  the 
$eaate> '  If  be  eaa  detecmiae  the  validity  of 
law,  the  Supreme  Court  is  an  empty  mockery. 
Mo  act  can  pass  his  veto,  and  all  legislation 
way  be  sabverted  at  pleasure.  The  right  to 
i«b8titat«  the  judgment  of  the  roler  for  the 
fudgment  of  the  people  and  to  override  tbeir 
laws  b^  his  wiH  is  absolutism.  If  the  plea  is 
gtoi,  It  is  a  ralid  defense  for  unlimited  usarp- 
Mtion. 

The  pba  of  the  Ptesideat  that  he  renwved 
Mr.  Stanton  for  the  purpose  of  securing  a  de- 
cision of  the  court  upon  the  constitutionality 
of  the  law  is  equaUy  untenable  as  a  gnynnd  of 
defense.  It  is  incoaiistent  with  the  answer 
which  he  made  bv  his  counsel,  that  he  effected 
the  removal  in  tne  exercise  of  ao  executive 
p*wer  of  which  Congress  could  not  deprive 
nim,  "  because  satisfied  that  he  could  not  tulow 
the  said  Stanton  to  continue  to  hold  the  oSSce 
of  Secretary  of  the  Department  of  War  with- 
out hacard  of  the  public  interests."  It  is  irre- 
concilable with  the  furth^  answerthat "  in  his 
(ji^Mtctty  of  President  oC  the  United  States" 
be  "  did  form  the  opinion  that  the  case  of  the 
said  Stanton  and  his  tenure  of  o£Sce  were  not 
affected  by  the  first  section  of  the  last  named 
act,"  referring  thereby  to  the  teomwo&office 
act. 

But,  pasung  over  the  coattadictoigc  natuie 
of  this  defense,  we  submit  that  the  evidence 
shows  an  anxious  and  persistent  eflbrt  to  get 
possession  of  the  War  Office,  and  not  a  pur- 
pose to  have  the  law  ac^dicated.  If  to  test  the 
law  had  been  his  desire,  he  should  have  sued 
out  a  writ  of  *'^pto  viarranto"  on  the  refusal 
of  Stanton  to  obey  his  order  of  removal. 
Instead  of  that, .  he  not  only  endeavor^  to 
kaep  him  out  of  office  by  an  uawoctby  trick 
when  we  had  annulled  bis  suSMnsion,  but 
issued  a  letter  of  absolute  removal  in  the  face 
of  Cor^ress  afler  it  bad  rejected  his  judicial 
opinion  of  the  ooastitutionality  of  tbe  law, 
and  bad  passed  it  bra  two-thMs  rota  over  bis 
veto.  After  it  had  reafBrmed  the  Tatidity  of 
ita  — iloa  and  th»  mmUdfty  of  bis  on  tMs  vety 
sakfcvt,  and  asmnring  tbut  the  twnoTal  l»d 
bee»  aflMtMl^-lM  inood  a  letter  of  aatkorify  to 
fU  the  «NnaiMjr.  To  crown  the  elAoaterf  he 
■assiaatea  0«Berai  SaofUM  to  tbatncMt  Sec- 
latait^tp,  wbila  edging  Upon  ike  SfedMe  Ma 
aa^tlal  oa  tte  grsond  mu  theMUMral  was 
Mt  eflbated,  bat  oaly  aOosa^ei.  Thus  da- 
fMif  is  nad«  the  plWof  tenoeaaca.  Hav- 
ng'pat  the  caae  iato  «  eoaditiqu  m  whieh  b« 
eaoM  not  -aaa  ont » writ  of  jaw  warranto,  I 
dahy  that  he  c*n  kooaitly  plc«d  a  datire  to  test 
the  law.  He  knew  Ml  wrti  if  Stanton  was  not 
in  th<«  law  be  could  not  teat  H  by  his  removal. 

TUa  dsfanaa  is  eiaarly  an  af^rthooght. 
Haviag  raeogaiaad  tiis  vaMit^  of  the  law  by 
coafSMrming  all  c«««i«ioa>  to  ka  prwisionsT 
havtag  sospskided  Mr.  Stanton  and'  anpoioOM 
a«M«al  GMit  ander  it;  hsviug  notified  tb« 
Searelan  of  tbe  Traaamy  of  the  ohaoge,  Da 
wit,aa  Miowsr 

"Sta:  Tn  mmpHanee  with  the  r«4uirem«nts  of  th« 
tat  satided  'Anaet  to  i«tulata  tk*  Smmuib  af  Mrtsin 
civil  offloM.' you  M*  Mrebr  notified  that  oo  the 
IZth  instant  Hon.  EO^in  U.  BUnton  was  suspended 
worn  hU  office  aa  Scoretsry  of  War,  and  Qenerul  U.  S. 
OrentMitliwiMd  aad  ampoWered  to  aot  as  8t»aAtacT 
utWitadtaterim"— 


and  havkif  aftarwssrd  traMMnittad  a 
ta  the  Saoate  giviag  the  naimia  fb«  the  aas* 
pensioB,  a«  reqniied  bv  the  act,  be  eaunot, 
wMiMut  eriiainality,  maer  the  pc^ext  of  saek- 
iac  a  jaiiinial'  deoisioa,  set  eaaia.  oc  tt* 


upon  tbe  law  at  the  point  where  it  beAed  bis 
cherished  political  policy  and  cuibed  a  eaceet 
whiob  the  law-makers  believed  daagerooa  to 
the  peace  aod  liberties  of  the  eoootry.  IB 
regard  for  the  Constitution,  and  not  a  desire  to 
get  control  of  tbe  Array,  had  been  bis  purpose, 
why  did  be  not  test  tbe  uim  in  tbe  first  iostaoce 
whoo  called  upon  to  execute  it,  and  when  bia 
motive  would  have  been  simple  and  nnquee- 
tioned  7  Facts  show  that  it  was  aot  the  nature 
but  the  elTeot  of  the  law  wbicb  troubled  the 
Pcesideat. 

Tbe  en»ctment  was  designed  to  circumscribe 
and  limit  his  power,  lest  he  should  abase  it  to 
tbe  iuury  of^tbe  country.  It  was  effective  { 
and  when  it  arrested  tbe  exeontiea  of  Us  polr 
iejr,  regardless  alike  of  his  oath  and.thewidies 
of  tbe  aatiouj  he  defiaotly  violated  tbe  law  to 
remove  the  maa  who  was  a  trammel  upon  bia 
will. 

The  evidence  demonabrates  a  pntpose  to  get 
possession  of  tbe  Department  of  War,  and_  disr 
proves  the  pretense  tbat  he  was  seeking  a  judi- 
cial decision  upon  tbe  constitntionali^  of  tbe 
law. 

Finally,  was  Mr.  Staaton's  removBl  a  viola- 
tion of  the  act  entitled  "  An  act  regulating  the 
tenure  of  certain  civil  offices." 

The  purpose  of  the  law  was  to  hold  in  offioe 
men  whom  tbe  polie^  of  Mr.  Johnsob  tiireat- 
ened  to  remove.  It  isbotbclluBcd  and  deaied 
that  the  Seoretarv  of  W^r  who  held  a  comnia^ 
sioB  under  Preeideat  Luwoln  is  protected  by 
tbe  law.  The  true  construction  must  be  drawn 
^m  tbe  letter  of  the  statute  itself,  and  not 
from  uiy  oonfiioting  opioioBS  expressed  in  de- 
bate at  the  time  of  its  passace>' 

Tfee  Cast  seetioo  of  tbe  act  reads  as  follows : 

"That  averr  pmwn  heldias  aav  eivil  Mat  to 
wbioh  heku  been  aitpolnMd  b7  and  with  tiioadviea 
and  consent  of  the  Senate,  and  every  person  who 
shall  horeofter  be  appointed  to  any  snen  office,  and 
shoH  beeeaie  duly  eualified  to  aet  tberain,  is,  aad 
shall  be,  entitled  to  hold  suoh  oSo«  until  a  sacoesmr 
shall  have  been  in  like  manner  appointed  and  daly 
qnalifled,  except  as  herein  otherwise  provided :  Pro- 
vided, That  tb«8eeretarielof6tate,efth«  Treasury, 
of  War,  of  the  Navy,  and  of  tbe  Interior,  the  Post- 
master Oeacral,  and  the  Attorney  Qeneral,  shall  hold 
their  offices  respeotiyely  fii>r  anU  during  the  term  of 
thePreaidentby  whom  theynayhavebeau  ail  pointed, 
and  for  one  moath  thereafter,  suhiaet  to  removal  by 
and  with  the  advice  and  consent  of  the  Senate." 

It  will  be  obeerved  tbat  the  body  of  the  sec- 
tioa  includes  all  peraons  who  have  been  or 
wbo  shall  be  appointed  to  civU  office  by  land 
with  tbe  advice  aud  consent  of  the  Senate, 
"except  as  herein  otherwise  provided." 

This  last  clause  which  I  have  quoted  was  in 
the  bill  before  the  commiUise  of  coafereoce, 
wbo  added  the  proviso,  was  appointed,  and 
usdoabtedl^  refers  to  officers  mentioned  in  the 
fbucth  sectioa  whose  term  is  limited  by  law. 
The  Secretaries  were  not  of  this  number,  and 
the  effect  of  tbe  proviso  which  was  added  by 
the  conferees  was  simphr  to  limit  their  time  to 
the  term  of  tbe  Presiaent  under  whom  ti^y 
serve  aod  one  month  tbereafler. 

The  meaning  of  Uie  section  clearly  is  tbat 
evtry  civil  officer  wbo  has  been  confirmed  by 
the  Senate  shall  bold  bis  office  until  tbe  Senate 
shall  confirm  a  successor,  but  provides  that 
such  officers  as  hold  a  tenn  limited  by  law 
shall  lose  their  office  by  the  expiration  of  their 
term  wiUiout  the  action  of  tbe  Senate.  Tbe 
only  effect  of  tbe  proviso  is  to  bring  tbe  heads 
of  Departments  into  tbis  last  class  of  officers 
whose  terms  are  limited  by  law.  The  intent 
and  effect  of  tbe  law  is  to  ti^  the  removal  of 
every  officer  cotifirmed  by  the  Senate  out  of 
the  pleasure  of  the  President;  and  it  is  a  per- 
versjoB  of  laagnage  to  sagr  tbat  tbe  proviso 
ptaees  the  tenure  of  tbe  Secretary  of  War,  or 
of  any  other  Secretary,  at  the  optioi^f  the 
Presiaent.  They  are  all  removable  by  the 
confirmation  of  a  successor  or  by  tbe  expira- 
tion of  their  term. 

It  has  been  said  that  tbe  proviso  brings  the 
office  of  Secretary  of  War  out  of  the  body  of 
the  section  into  itself,  but  that  the  clause  wnich 
provides  tbat  the  Secretaries  "shall  hold  their 
offices  respectively  for  and  during  the  terra  of 
the  President  by  whom  they  may  have  been 
ajipoiated,  and  for  one  month  tbeceafler,'! 


exeliides  Mr.  Staaton  frt>m  it  becaeae  he  was 
not  appeinteJl  bv  Mt.  Johnson. 

Tbe  office  could  aot  be  ttJten  oat  of  die  bodj 
of  the  section  unless  it  was  fint  in  it,  aad  if 
tiiete,  tbe  Secretary  was  there  also.  If,  now, 
the  office  of  Secretary  of  War  is  faroaght  into 
tbe  proviso,  and  Mr.  Staaton  excluded,  be  ts 
left  in  the  section  and  covered  by  ita  provie. 
ions.  If  not  there,  to  what  limfao  have  tbe 
gods  assigned  bimT 

The  conception  of  a  Secretary  of  War  with- 
out aa  .office  is  worthy  of  a  lawyer  witlioat  a 
brief.  The  argument  is  a  pure  creation,  and  a 
miserable  fallacy  at  tbat  The  language  of  the 
section  is  in  relation  to  persons,  not  offices.  It 
says.  "  every  person  boMing  any  civil  office 
shall  be  entitled  to  hold,"  £0.  ;  "tbe  Secre- 
taries, ko.,  shaH  hold  tbeir  offices,"  &c.  Tbe 
construction  of  the  section  is  simple  and  unmia- 
takiMe.  There  are  certain  officers  r^erred  to 
in  the  fourth  section  wboee  terms  are  limited 
by  law,  and  tbe  provMO  adds  the  heads  of 
D^wrtmeats  to  this  number,  but  tbe  terms  of 
tbe  law  allow  w>  officer  to  be  ranoved  who  baa 
beeti  appointed  by  aad  with  the  advice  ao4 
consent  of  the  Senate,  except  by  the  appoint' 
neat  of  a  soecessor  in  the  same  way. 

Tbe  language  of  the  proviso  its^  48,  tbe* 
tfte  Seoretwies  are  "  subject  t»  reSsoval  by  and 
with  the  advice  and  oenseat  of  the  Senate.  "^ 
If,  tbeiefoie,  Mr.  Stanton  is  ootinlheproviao, 
be  is  in  4he  body  of  tbe  seetioa,  and  tbe  law 
was  violated  by  his  removal.  I  will  net  slay 
to  inquire  in  whose  term  he  was  boMli^,  for 
tbe  argument  is  perfbet  wMuiut  it. 

This  is  not  all.  Tbe  PresideM  violated  tbe 
seeond  «a  well  as  tbe  firtt  seetiott  «f  the  law. 
It  scads  as  feUewe : 

"That  when  any  oOeer'  appoiniad  as  aforoaald, 
eaeepttac  iadaas  of  the  CoUad  8li«es  aoarta.  ahaU. 
4ariDg  a  reoeas  of  the  Senate,  be  ahowa,  by  evi^enei 
satisfactory  to  the  President,  to  be  fuilty  <<(  mxeoir- 
i^ucl  in  oMce,  or  erimt,  or  far  mm  reotoii  mew  h*co»t 
imcapMi  or  ItQfllt  rfiiepiiMurf  to  patform  iU  )b0ia». 
in  nah  can,  midin  Wf  oUer,  tk»  PrniaaU  SMv.nHp«Mt 
ntck  offleer,"  Ad. 

If,  now,  the  President  can  suspend  an  offi- 
cer during  tbe  recess  only,  and  that  for  tbe 
reasons  specified  in  the  law  and  no  other,  can 
be  remove  him  outright  during  the  session  of 
the  Senate,  and  when  he  is  free  from  all  the 
legal  disqualifications  enumerated  ia  the  act? 

The  act  further  provides,  in  respect  to  a  sus- 
pension, that — 

"If  the  Senate  shall  oononr  in  sneh  enspanaloB, 
and  advise  and  consent  to  the  removal  of  soeb  oAceri 
tbey  shall  so  eertuy  to  tbe  President,  wb*  may  there- 
upoa  remove  vuk  ofiaar.  But  if  the  Senate  akalt 
refuse  to  concur  in  snob  lospeasioB.  aocb  officer  le 
suspended  snail  Ibrtbwlth  resume  thefnno  lions  of  bis 
office,"  Ac. 

The  Senate  refused  to  concur  in  tbe  suspen- 
sion of  Mr.  Stanton,  refused  to  advise  and  con- 
sent to  bis  removal,  but  the  President  removed 
him  in  defiance  of  the  letter  of  tbe  act  and  of 
the  win  of  the  Senate.  No  amount  of  genius 
for  legal  sophistries  can  torture  tbat  act  of  the 
President  into  anything  less  than  a  willful  vio- 
lation of  law.  This  simple  statement  of  tbe 
case  without  ai^umentis  sufficient  to  command 
the  approval  of  every  mind. 

Counsel  must  havefbrgotten  tbat  tbe  Senate, 
acting  under  the  solemnity  of  an  oath,  had 
repeatedly  decided  tbat  the  law  applied  to  Mr. 
Stanton.  On  the  12th  of  December  tbe  Senate, 
remembering  that  tbe  " tenpre-ofoffice  act" 
waS'passed  expressly  to  protect  officers  whose 
retention  was  thought  itidispensable  to  the 
public  serviiie  against  an  abuse  of  executive 
power,  and  moved  by  the  eloquent  and  power- 
ful appeal  of  tiie  Senator  from  Maine,  refused 
tbeir  assent  to  tbe  removal  of  Mr.  Staaton, 
which  they  bad  no  right  to  do,  or  even  aet  upoa 
at  all,  unless  be  was  covered  by  tbe  law  of 
March  2, 1867. 

A^n,  oa  tbe  21st  of  February,  when  tbe 
President  failed  in  bis  attempt  to  prevent  the 
return  of  the  Secretary  by  tbe  use  of  General 
Grant,  informed  this  body  of  his  absolute  dis- 
lUissal,  it  was  resolved  by  the  Senate — 

"That  under  tbe  Oonstitntion  and  laws  ef  the 
United  States  the  President  bos  no  power  to  remore 
the  Secretary  of  War  and  to  desisnato  any  other 
officer  to  peri»r»tba«lattaaef  that  ailaea  "       '    ~ 
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With  such  actisn  vpon  onr  records  we  have 
a  right  to  assnme  that  argument  npon  'th4s  is 
SoreeioB&&,  aod  t^at  8«n4torr  irho  took  part 
vkb  the  majarity  in  those  traMaetionawiH  sa«- 
tmn  the  eonatraotion  which  they  helped  to 
«6t4ibtiafa,  and  npon  which  the  ccMMoet  «f  the 
'  Seoretary  is  based. 

We  are  brought  iMxt  t<>C0Mid«r  the  charges 
■im  sfoted  in  the  second  and  third  artieles.  It 
n  aVteged  that  the  appetBtmeBt  of  Loi^dbo 
Thoniasas  Secretary  of  War  "ad  inteHnt," 
was  a  high  aHSdemeaMor,  being  made  witfaoat 
law,  and  in  Tiolation  of  both  law  and  the  Cob- 
stitation.  The  proYision  of  the  Coaatitation 
is,  tbwt— 

.  "Th«  JPreeldent  shall  have  power  to  fill  ap  all 
^aoan«i««  that  may  kanpen  [not  sack  as  he  may 
,nake]  chtriaa  (A*  met  of  the  Sedate,  by  .craotine 
commissions  whion  shall  expire  at  tha  end  »f  their 

next  session." 

This  certainly  does  not  cosier  tk«  light  to 
iaal<a  "a<2  interim"  appoinUnents  darinj;  the 
ae»»ioH  of  the  Senate,  but,  by  QeceMM7  infer- 
ence, denies  iS  by  ezpreaaljrgrMitiDCtlie  power 
for  the  recesa  only.  Hencet  to  Siltt  vacant 
.  in  this  way,  while  the  Senate  is  m  eeeaion  and 
ready  U>  provide  for  any  ^roetgency,  is,  io  the 
Kbseaee  of  positive  )aw  autboraiog  it,  ft  ciMr 
violation  of  the  CoMtitution.  Tm  gvUt  ww 
in  this  case  enhanced  bv  ^n  attempt  to  fill  an 
office  which  the  raspondeat  himseltckMnia  has 
never  lieen  vacated. 

But  the  President  is  e«iaally  nnfortvaate  in 
bis  appeal  to  law.  The  act  ot  1789  majjug  so 
proTiaion  for  '^ ad  iiU»rim"  appointoteota. 
That  of  May  2,  1793,  aatborises  temporaiy 
appointuMnts  in  case  of  death,  absence,  or 
Bichnees,  but  not  for  vaoancies  craftted  by 
removal.  That  of  Febraaiy  18,  1796,  allows 
the  PresideBt  to  iq)point  for  sis  uoiatM,  "  in 
case  of  vaoaacy,  wLereby  the  Seetataiies  or 
any  officer  in  aay  of  uie  Pepartmenta  c»tumt 
per/om  the  dittie$  •/  bit  ftffkt. ' ' 

The  construction  of  this  aot  is  loaawhat 
obscure  and  d'oabtfiil.  It  applies  to  sncb  va- 
oajicies  of  office  as  are  ooesMSioittd  by  the  in- 
ability of  the  officcrto"  perfiMm  Ae  mtsas  «f 
his  oKee."  An  officer  refaiBiTed  ^anoet  per- 
form the  dotiea  of  his  ofica,  it  i»  tra«,  but  the 
Dataral  implication  of  tha  laagiiageniDS  pari 
pauu  with  that  of  1792,  eeafiMtng  it  to  such 
vaeaneiea  as  oocnr  from  death,  absaaoe,  or 
siokitess.  Bat  if  we  give  it  the  broadest  an^- 
eation,  and  eov«r-«ll  vaeancies,  the  limitation 
of  six  niaaths  placed  npon  the  tanponay 
AApointmemta  which  it  aatitortaaa  is  dangned 
^irriy  to  oaver  the  interiaa  batweau  the  sea- 
alons  of  Congraas,  and  recogniaes  ^  iatherto 
Unbroken  practice  of  the  Sixecative  ta  create 
ftsd  fill  vaosncieaoaly  daiiag  the  reeess  of  the 
Seaaite.  I  coBalad«,  theaefora,  it  was  not  de- 
•igaad  to  aa^ioriaa  by  tbia  act  aa  appoiuttowt 
Uhe  that  of  OeMral  Thomas. 

The  aot  of  Febraary  Vi,  1868,  Mis  a<iaaUy 
%e  provide  for  this 


But  even  if  dMse  statutes  bv  a  pn>p«r  OQa- 
atruction  eevered  the  actioa  of  the  President, 
be  caanot  nie  then,  for  th«y  have  bee«  mnfi 
away  by  the  tenore<of-offieaaet,  and  he  ie  re- 
mitted to  its  previsions  alone,  which  eKplieitly 
prohtbiled'aBy  saoh  appeititnent. 

If  the  first  and  second  aeatiom  t«ke  flwm 
him,  as  I  hava  argned,  the  right  to  lemove 
Stanton,  then  there  was  no  vaoaney,  atid  the 
•ppointmant  of  ThonifM  was  made  "  eoatmj' 
to  the  prcyvisioBs  ef  this  aety"  and  «m  by  we 
•ix«h  seotion  aif  the  saaie  a  hish«tM«iKmor. 

It  has  been  nrged  that  tb«  laateianBe  of  tile 
third  section  empowers  the  PretideBt4o  make 
-aoeh  an  ai^iointment,  bot  an  examination  af 
the  seelion  shews  this  ts  be  a  perversion.  It 
simply  provides  that  fai  oam  the  Senate  shall 
fail  tofiH  a  vaeaaoy  whieh  hasoeenrred  hsdeath 
ot  7<en){F"aHon  daring  the  ree««H  of  the  same, 
such  officers  as  nniy%  ime  esctreitmgttek  poteen 
amd  diUies  shall  exerease  all  the  powers  and 
.duties  beloneiDg  to  such  office  so  tiaeartt,  but 
that ' '  fnich  Mice  sbali  t«mai  n  in  ab^j^ance  with- 
out any  salaty,  foes,  or  eraolumenlB  attached 
tkeMtft,  vBtH  we  sacteJhsU  foe  §Hed  by  appoinv 


in«nt  thereto^  and  «m<A  ike  adviee  and mn- 
$*»t  ef  the  Stnatg." 

Oensral  I'homas  was  not  so  appointed.  The 
law  cannot  possibly  be  stretched  to  cover  and 
justify  his  case. 

Equally  iallacious  is  the  idterpretatioa  which 
has  been  eiven  to  the  eighth  section.  This 
simply  makes  it  the  dnty  of  the  President  to 
notify  the  Secretary  of  ua  Treasury  whenever 
'  he  shall  have  "  designated,  Mthoribed  «r  em- 
ployed any  person  to  perform  ^e  dirties  of  any 
office"  te»i>orarfly  vacated,  as  desigBflted  in 
Aa  titird  artiole.  ' 

This  is  the  whole  extent  of  its  meaning,  sad 
it  eanaot  be  so  tortared  tut  to  aath»rise  aa 
''ad  irtterim."  appointment  mode  during  tlie 
session  of  the  Senate. 

I  eoaclcide,  therefore,  Aat  the  President  b«v- 
itig  vielaited  the  act  of  Karcli  2, 1867,  as  alleged 
in  the  ftrst,  seeond,  and  third  arUetes,  isgnttty 
of  a  high  misdemeanor. 

Of  the  fourth,  sixth,  seveHth,  and  nintb 
aviieles,  I  n^d  not  speak,  as  tiie  trial  failed 
eatbely,  to  ray  ^rprehension,  in  estabfishrng  the 
allegations  therein  set  forth  by  any  substantial 
proof.  No  satiafeetwy  evidence  was  presented 
to  tuf  mind  of  aeooapiMcyas  allegea  in  either 
of  the  articles.  In  this  I  think  the  House 
entirely  ftilad  t6  make  good  their  ebarges. 

The  fifth  article  charges  that  the  President 
aonapired  with  Lorenzo  Thomas  and  others  to 
"prevent  and  hinder  th*  exeention  of  an  act 
entitled  '  An  aet  regulating  th«  tetaare  of  cer- 
tain civS  oAees,'  and  in  pnrmiaaee  of  said 
conspiracy  did  nnlawiiilly  attempt  to  prevent 
Edwin  M.  Stanton  "  from  holding  the  office  of 
Secretary  of  War.  That  there  was  aa  uader- 
standingbakween  Uie  President  and  Thomas  that 
the  latter  was  to  be  Substituted  for  Stanton  in 
the  office  of  Secretary  of  War,  in  disregard  of 
the  act  of  Karch  2, 1867,  is  elewr,  bat  tluit there 
was  any  concert  to  nse  force  to  bring  It  about 
does  not  appear  from  the  evidence. 

The  eighth  artiole  (^asf^  upon  Andrew 
Johnson  a  hifh  misdamaaaoT,  ia  thatba  isaaed 
a  letter  of  antboritf  to  tiorenao  Thomas,  trant- 
foiring  to  him  the  <^Bca  of  Secretary  for  thie 
Department  of  War,  in  violation  of  law,  whan 
there  waa  no  vacancy  in  said  office,  aad  whan 
the  Senate  was  in  session,  with  iateat  nnlaw- 
fuUy  to  control  the  disbarsomaats  of  the  uoneys 
i^ropriated  for  the  military  service  and  for 
tl)e  Department  of  War. 

I  have  already  given  my  opioion  vefon  the 
issuance  of  the  lettw  to  Thomas  io  what  I  hare 
said  in  respect  to  the  seaondaad  thirdarti^des. 
That  a  control  o^  the  money  anprapnatwd,  for 
the.  military  service  and  the  Department  l^ 
War  was  a  j^oeipal  motive  for  aaoariag  the 
place  of  Ur.  Stanton  is  self-evident,  forwlthoat 
jt  the  oSka  CO uldnotbeadministeredy and  would 
be  a  vaiti  and  useless  shadow  of  power.  I  do 
opt  see  that  this  article  adds  wiything  new,  for 
the  gravamen  of  the  charge  ia  iavolved  in  the 
jlbira  artiide.  The  final  jadgment  apoa  this 
laaat  be  the  saote  as  npon  that. 

The  facts  alleged  in  the  tenth  article  are 
known  and  read  of  all  men,  and  are  not  denied 
by  the  respondent.  That  the  speeches  reforvad 
tt)  in  this  article  were  "  slanderous  harangues," 
showing  not  only  a  want  of  culture,  hut  the 
entire  absence  of  good  sense,  good  taste,  or 
good  temper,  nobody  can  deny.  Bat  in  view 
of  the  liMrty  of  speech  which  our  laws  aa- 
thorize,  inviewofthe  culpable  licease  of  speech 
which  is  practiced  and  allowed  in  other  branches 
of  the  GFovemttient,  I  doabt  if  we  can  at  pres- 
ent make  k)wand  senmlooBspeeciies  aground 
of  Impeachment.  I  say  thisin  sorrow,  and  not 
in  any  spirit  of  priliatit>n,  for  t^e  speeches 
referred  to  in  the  charges  were  infamous  and 
blasphemous,  and  conla  not  nav«  been  uttered 
t>y  any  man  worthy  to  hold  tlie  exaKed  posi- 
tion (H  Chief  Mi^strate  of  an  intelliMnt  and 
virtaotts  people.  Personal  decehcy  shonld  be 
deemed  essential  to  high  official  responsibility 
in  this  Republic,  but  it  must  be  secured  by  a 
pnbKc  sentimant  whieh  shall  exact  virtue  rather 
thari  availability  in  those  whom  it  advances  to 
the  gt««t  traots  of  society.    When  we'  refieot 


how  essential  to  national  vrelfiirti  and  htiman 
progress  is  that  Hbcrty  of  speedi  which  we  have 
fnherfted,  and  how  readily  a  restriction  npon 
its  abuse  ma^  tnm  to  an  abuse  upon  its  restric- 
tion, we  hesitate  to  inflict  a  merited  penal^ 
upM  lihis  prominent  offender.  We  deem  it 
safer  to— 

**  Boar  those  Ills  we  have. 
Than  fly  to  otlien  fliat  we  know  not  ef." 

Ttiere  are  four  distinct  altegatSotfs  in  the 
eleventh  article.  The  first  relates  to  the  Pres- 
ident's misrepresentations  of  Cougress  In  pub- 
lic speech,  and  has  already  been  reviewed  ill 
considering  the  tenth  article. 

The  second  charges  a  violation  of  "  an  act 
regnlating  the  tenure  of  certain  civil  offices," 
by  nnlawfiilly  devising  and  contriving,  and 
attempting  to  devise  and  contrive,  means  (o 
prevent  Mr.  Stanton  ttom.  resuming'  his  office 
of  Secretary  of  War  after  the  Senate  had  re- 
fused to  concur  in  his  suspension.  Tliis  is  a 
charge  not  mentioned  in  any  preceding  artiel^, 
and  its  proof  is  unequivocal  and  satisractory. 

The  attempt  was  made  through  Generil 
Grant,  and  the  President's  letter  oT  reproof  to 
iJiat  distinguished  citizen  for  defeating  hts 
wicked  purpose  by  refusing  to  participate  with 
him  in  a  premeditated  breach  of  law  and  con- 
tempt of  the  Senate,  is  the  impregnable  detnoo- 
Btration  of  the  allegation.  The  following  is 
the  language  of  his  letter :    • 

"¥oa  had  found  in  oar  trst  ooaferet^ce  'that  the 
Prostdont  waa  dosirons  of  keeping  Mr,  Stanton  out 
of  offipe,  wlttthtr  suBtaiiud  in  the  tvtp^atiion  6r  not.' 
Yon  knaar  wbat  rvasoai  had  inslnaed  tlw  President 


case  your  views  of  duty  did  not  accord  with  his  own 
ooQvietioDS  it  was  bis  purpose  to  (tl  your  plaoe  by 
Boother  appointment.  £vea  icnodat  the  esistenoe 
of  a  positive  ondentandiiu  betwaeu  lis,  these  eoa- 
clusions  wore  ptatsly  dodnclble  from  our  various 


■ader  th«MPi«s»i»»taaa»s  >Da<ld  aetoibrta  retusn 
the  vlace  to  my  ponessioa,  bsV  aoeord|na  t»  ym^r 
own  statement,  {ilaced  yoarselTin  a  position  where, 
oonld  I  have  'anticipated  your  action,  I  would  have 
been  eempelled  to  ask  of  yea,  as  Ijsaa  oaapelled  to 
ask  of  tout  predecessor  in  tbo  War  Oepariiaent,  a 
letter  of  resigDation,  or  else  to  resiort  to  tn?  more 
disagreeable  expedient  of  suspending  you  by  a  sue- 


The  third  and  fotirth  alienations  of  this  arti- 
de  do  not  seem  to  have  received  thatattention 
which  their  importance  would  justify.  The 
evidence  upon  the  records  by  which  they  are 
anppOTted  is  very  flight.  I  have  been  the  more 
surprised  at  this  inasmuch  as  the  last  sets  forth 
that  the  President  attempted  tt>  prevent  the 
execution  of  the  act  entitled  "Anacttoprovido 
J9r  Wms  mote  efficient  government  of  the  rpbel 
States."  TMs  I  have  de«med  th«  prinmttt 
mobile  whtdl  has  impelled  the  entire  policy  of 
the  Executive. 

This  has  been  the  motive  of  hll  onr  excep- 
tional legislatioh ;  this  has  prolonged  and'mol- 
tipKed  oqr  sessiOtts ;  this  has  distraeted  bnrf- 
nass,  and  protracted  the  unrest  of  society,  and 
this  will  be  the  crewqing  infamy  of  an  Adipin- 
stration  rftangorated  by  assassinatioq.  All 
these  willftil  violations  of  law  have  drawn  their 
inspiration  from  this  fell  intent.  If  they  had 
been  only  technical  and  iaadverteat  lapses  or 
bad  resulted  from  misapprehension  tbey  tnigitt 
be  pardoned,  bnt  l>einf  specimens  from  a 
flagrant  cataiogQe  of  perslsteiit  law-bi^kine 
pnbtic  safely  demands  a  resort  toponqtitution^ 
remedies. 

There  may  tie  wise  and  patriotic  men  who 
fear  lest  conviction  should  impress  a  habit  of 
instability  u^toa-Mw  iastitutioas  and  unsettle 
ithe  foundations. of  seoi^.  No  statesman 
should  be  censured  for  a  prudent  forecast,  but 
he  should  not  hesitate  to  use  the  meaos  which 
the.axpcsieace  of  ages  hae  shown  tp  l^  eenn- 
tial.sajeguards  of  popular  rlglils.  The  English 
ministry  retire  with  every  defeat,  and  these 
fireqnent  changes  of  administration  strengthen 
rather  than  weaken  the  Government.  A  people 
careless  and  not  over-jealous  of  their  rights 
are  in  danger  of  overthrow.  History  teaclies 
that  great  wars  enhance  the  powers  of  the 
Kxecutive  at  the  expepse  of  popular  rights, 
and  that  powers  once  exercised  are  likely  ta 
-be  held  as  an  inalienable  prerogatrra,    We  are 
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no  oxc«ption  to  the  rale.  With  us,  the  tempt- 
ation of  the  Chief  Magistrate  to  ovefstep  his 
•athority  is  even  greater  than  in  Governments 
where  executive  power  is  less  limited.  It  is 
difficult  for  a  ruler  who  has  used  for  years 
without  wrong  the  unlimited  powers  of  war  to 
restrict  himself  at  once,  on  the  retnrn  of  peace, 
to  the  narrow  limits  then,  essential  to  the 
security  of  popular  rights. 

Abraham  Lmcoln  in  a  few  instances  trans- 
cended the  ordinary  exercise  of  executive 
authority,  and  we  legalized  it_  as  a  military 
necessity.  Four  years  of  laborious,  patriotic, 
guffering  life,  devoted  to  a  rescue  of  the  liber- 
ties  ana  integrity'of  the  Republic,  were  the 
pledges  he  gave  that  he  would  not  usurp  or 
abuse  his  power  for  the  gratification  of  either 
revenge  or  ambition.  Andrew  Johnson  has 
no  such  Qzcuse  and  can  give  up  such  security 
when  he  oversteps  his  constituUonal  limits  and 
sets  aside  law. 

There  have  been  no  "  public  considerations 
of  a  high  character"  to  justify  his  high-handed 
usurpation  of  power.  There  was  nothing  in 
the  personal  character  and  nothing  in  the  offi- 
cial conduct  of  this  distinguished  minister  of 
war,  who,  more  than  the  great  French  minister, 
may  be  said  to  have  "  organized  victory,"  which 
could  give  the  shadow  of  a  pretext  for  his  sus- 
pension or  removal.  His  offense  was  that  at 
the  expense  of  personal  comfort  he  fulfilled 
the  purpose  of  Congress  and  checked,  if  he  did 
not  Daffle  the  effort  of  the  Executive  to  arrest 
the  legal  and  peaceful  reorganization  of  the 
South.  His  ooedieace  to  the  spirit  and  letter 
of  our  laws  "constrained"  the  President  to 
"cause  him  to  surrender  the  office." 

If  the  President  is  convicted  he  suffers  for  a 
yiolation  of  law:  if  acquitted,  Mr.  Stanton  saf- 
fers  for  obedience  to  the  law.  Back  of  the 
acts  for  which  the  former  is  on  trial  lie  the 
diree  years  of  miUignant  obstruction  of  law 
and  public  order  pourinj[  a  wicked  intent  into 
the  allegationa  of  this  indictment.  Bftck  of 
this  attempted  removal  of  Mr.  Stanton  lies  the 
splendid  record  of  the  great  Secretary,  which 
will  hereafler  thread  your  history  like  a  path 
of  gold.  Who  shall  fall  in  the  final  issue,  he 
who  obeys  or  he  who  defies  your  legislation? 

If  conviction  may  impress  instability  upon 
our  institutiOBS,  acqnital  maj  destroy  the  ori- 
ginal adjustment  «ad  baUnc*  of  tiieir  powers 
and  hasten  their  overthrow.  The  lessons  of 
history  warn  us  rather  against  the  indulgence 
than  the  arrest  of  arbitrary  power. 

When  power  flows  back  into  the  hands  of 
the  people  it  only  returns  to  its  original  and 
rightful  source ;  bat  when  it  pasaea  up  into 
the  hands  of  a  usurper,  the  reign  of  despotism 
is  inaugurated.  History  has  been  a  perpetual 
stru^le  between  popular  rights  and  personal 
ambition,  and  experience  shows  that  we  do 
not  utter  empty  words  when  we  say  that  "  vigl- 
\  lance  is  the  price  of  liberty." 
^  As  a  member 'of  the  Boose  of  Representa- 
tives, I  voted  under  the  obligations  of  an  oath, 
for  the  act  of  March  2,  18G7,  with  a  cleM  un- 
derstanding that  it  protected  Mr.  Stanton  as 
Secretary  of  War  against  removal  at  pleasure 
by  the  President ;  and  now,  when  he  is  Drought 
to  our  bar,  to  be  tried  for  the  consummation 
of  that  act,  I  but  discbaige  a  solemn  duty, 
from  which  I  cannot  escape,  when,  as  a  Sen- 
ator, I  pronounce  Andrew  Johnson  gailtj  of 
a  violation  of  that  law. 


OPINION  - 

OF 

HON.  OHARLBS  R.  BUCKALEW. 


TBI  BTINTOR  ABTICLI. 

The  first  ^  article  of  impeachment,  which 
charges  the  issuing  of  the  order  for  the  removal 
of  Edwin  M.  Stanton  from  his  office  of  Secre- 
tary of  War  upon  the  2l8t  February,  18G8,  m 
tho  most  important  one  of  the  articles,  and 
presents  itself  first  £ar  consideration.  It  is 
charged  Ihitl  that  order  was  unlawfully  issued 


with  intent  to  violate  the  tenure- of-office  act  of 
March  2,  18G7,  and  contrary  to  the  Constita- 
tion  of  the  United  States,  and  that  by  issuing 
it  the  President  did  commit  and  was  guilty  of 
a  high  misdemeanor  in  office. 

Was  the  order  for  the  removal  of  Mr.  Stan- 
ton authorized  by  the  Constitution  and  laws  of 
the  United  States,  or  was  it  in  violation  of  either 
or  both?  The  argument  upon  this  question 
has  been  prolonged  and  exhaustive )  but  to  a 
just  oonclusion  it  will  only  be  neoesearv  to 
examine  a  few  points  and  place  them  in  their 
proper  relations  to  each  otner  and  to  the  gen- 
eral question  involved. 

As  a  constitutional  question,  the  ezeostire 
power  to  remove  from  office  may  be  placed 
upon  those  two  provisions  of  the  Constitution 
of  the  United  States  which  declare  that  the 
executive  power  of  the  Government  shall  be 
vested  in  the  President,  and  thai  he  shall  take 
care  that  the  laws  be  faithfully  executed.  The 
power  to  remove  being  executive  in  its  nature, 
and  its  exercise,  upon  fit  occasions,  being 
necessary  to  the  due  execution  of  tbe_  laws,  it 
is  insisted  that  it  is  vested  in  the  President  by 
these  provisions  of  the  Constitution,  And  such 
was  the  decision  of  Congress  after  fall  debate 
in  1789. 

If  this  eonstruction  of  the  Constitution  be  a 
true  construction  there  can  be  no  doubt  that 
the  President  liad  due  authority  to  issue  tho 
order  for  the  removal  of  Mr.  Stanton. 

But  the  power  of  the  President  to  remove  a 
Secretary  of  War  from  office  is  clearly  declar«d 
by  the  second  section  of  the  act  of  the  7th  of 
August,  1789,  oiganizing  the  War  Department. 
That  section  reads  as  follows : 

"There  shall  bo  in  said  Depnrtmcnt  an  infeiier 
officer,  tu  bo  appointed  by  the  Maid  principal  olfiodr. 
to  be  employed  therein  as  ho^hall  deem  propeij  to 
be  called  the  Chief  Clerk  in  tho  Department  of  War, 
and  who,  icliciifrver  the  said  principal  ojlicur  ih'Mbe 
removdli  from  ujfftce  b]/  the  I*re^idtiU  of  the  United  Stattt, 
or  in  liny  ciiso  of  vacancy,  shall  during  ^ruch  vacbney 
have  the  charge  and  custody  of  ail  record?,  books, 
and  tiupcrs  appertainint;  to  tho  said  Department." 

Whether  this  section  simply  admits  that  the 
President  has  power  to  remove  by  virtue  of 
the  Constitution  or  confers  the  power  upon 
him  is  not  material  to  our  present  purpose.  In 
either  case  it  is  a  legislative  declaration  that 
he  can  remove  the  Secretary,  the  "  principal 
officer"  in  the  Department  of  War. 

Again,  it  is  in  evidence  and  undenied  that 
Secretaries  of  War  have  always  been  appointed 
and  commissioned  to  hold  their  office  "  during 
the  pleasure  of  the  President  of  the  United 
States  for  the  time  being,"  and  Mr.  Stanton's 
eoramSssion — the  only  one  ever  issued  to  him — 
is  in  tJiat  form. 

It  only  remains  to  inqaire  whether  recent 
legislation  has  changed  the  tenure  of  office  of 
the  Secretary  of  War  so  as  to  impair  or  destroy 
the  President's  power  of  removal.  The  first 
section  of  the  tennre-of-office  act  of  2d  March, 
1807,  is  as  follows: 

"  Tbst  an7  penon  haldtn«  anr  eivil  offloe  to  whio^ 
be  has  been  appointed  br  and  wUh  the  adrlos  aad 


oonaeatofthe  Senate,  and  every  penon  whortiall 
"      ■  ■   •    -  )b     ~  -   -    .. 

laly  qnalifled  to  act  therein, 
entitled  to  hold  soeh  office  until  a  saoaaner  sball 


hereafter  be  appointed  to  anysncb  oOoe  and  gbajl 
become  duly  qnalifled  to  act  therein,  Is  and  sball  bo 


hare  been.in  like  maiwar  appointed  and  dalyqnaH- 
fled,  except  as  herein  otherwise  provided :  ProHUed, 
That  the  Secretaries  of  State,  of  the  Treasury,  of  War. 
«f  the  Navy,  end  of  the  Interior,  the  Postnaeter 
General  and  the  Attorney  General,  shall  hold  their 
ofiloes  respectively  for  and  darins  the  term  of  the 
President  by  whom  they  may  have  been  appointed 
aad  for  on*  month  thereafter,  subiieol  to  removal  by 
and  with  the  advice  and  oonsont  of  the  Senate." 

The  proviso  of  this  section  puts  the  heads 
of  Departments  into  a  cla^  by  themselves, 
but  cannot  have  practical  effect  upon  four  of 
the  Secretaries  who  were  appointed  to  office  bf 
Mr,  Lincoln,  namely,  the  secretory  of  State, 
the  Secretary  of  War,  the  Secretary  of  the 
Treasury,  and  the  Secretary  of  the  Navy.  They 
were  appointed  by  Mr.  Lincoln  in  his  first  term 
and  were  commissioned  by  him.  in  the  asoal 
form  which  then  obtained,  to  hold  their  offices 
"  during  the  pleasure  of  the  President  of  the 
Unit^  States  for  the  time  being."  Theirs  was 
then  a  tenure  at  will ;  th^  were  to  hold  atthe 
pleasure  of  the  President  who  appointed  th«m, 


or  of  his  SDCcessor,  whoever  that  socceasor 
might  be. 

The  SecretaTT  of  the  Interior,  the  Postmaster 
General,  aad  the  Attorney  Geoeral  hod  been 
appointed  by  Mr.  Johnson  and  had  received 
commissions  in  the  same  form.  So  Mood  the 
case  as  to  the  heafls  of  Departments  when  the 
tenure- of-ofice  act  was  passed. 

The  proviso,  therefore,  in  declaring  that  hernia 
of  Departments  riionld  hold  daring  the  term 
of  the  President  by  whom  they  may  nave  been 
Appointed  and  for  ope  month  thereafter,  conld 
not  have  the  practical  effect  of  expanding  or 
changing  the  tennre  upon  which  the  Linooln 
Secretartes  held  their  offices ;  for  the  tena  of 
the  President  who  appointed  them,  and  during 
which  they  were  appointed,  expired  March  4, 
1866,  and  they  were  never  reappointed  after 
its  expiration.  Besides,  Mr.  Johnson's  term 
began  in  April,  1865,  and  when  the  law  was 
passed,  March  2,  1867,  there  was  no  term  run- 
ning of  a  President  by  whom  they  had  been 
appointed.  There  can  be  no  pretense  of  on 
appointment  of  them  by  Mr.  Johnson  or  by 
Mr.  Lincoln  in  his  second  term,  from  the  fiut 
that  they  held  over  after  March  4.  1866.  Ko 
new  commissions  were  issned  to  tticm,  and  in 
feet  Mo  new  appointments  were  possible  with- 
ont  the  advice  and  consent  of  the  Senate,  whkii 
was  never  asked  for  or  given. 

In  my  opinion,  all  Secretartes,  present  and 
future,  were  within  the  descriptive  words  of 
the  proviso,  but  the  Lincoln  Secretaries  were 
not  praetically  within  the  operation  of  the  new 
tenure  which  that  proviso  established.  They 
were  within  the  words  which  distinguished  and 
separated  heads  of  Departments  from  other 
civil  officers  of  the  Govemraent,  but  not  effect- 
ually brought  within  the  new  tenure  rule.  For 
purposes  of  classification  all  heads  of  Depart- 
ments were  named  in  the  proviso  and  czclnided 
from  the  body  of  the  section,  but  the  tenure 
of  those  Secretaries  was  not  in  fact  changed, 
bat  was  left  as  before. 

No  one  can  doubt  the  complete  application 
of  the  tenure-of-office  act  to-all  heads  of  De- 
partments appointed  by  future  Presidents. 
They  will  all  nolddnring  the  term  of  the  Pres- 
ident who  shall  appoint  them,  Md  for  one 
month  thereafter;  there  will  be  no  exceptioas. 
If  a  President  sball  be  chosen  for  a  second 
term  the  members  of  his  Caliioet  must  be  reap- 
pointed if  they  ate  to  hold  for  more  than  one 
month  in  his  new  term.  B«t  suppose  a  Preei- 
«kent  shall  die,  resign,  or  be  removed  from 
office  befiwe  his  term  skaH  ran  oat?  Will  his 
Cabinet  be  fastened  upon  his  soccessor  tor 
one  month  only  or  for  the  remainder  of  the 
fhll  term  ?  Will  a  Secretair  appointed  UmrA 
4, 1869,  be  entitled  to  hoU  for  a  fixed  and  inde- 
feasible term  of  four  years  and  one  Aonth, 
«r  wMij  he  k>ae  his  place  sooner  by  the  death, 
resignation,  or  removal  of  the  President  who 
appoints  him?  Now,  this  is,  in  one  view,  an 
important  inquiry  in  finsg  the  coastmotioa  of 
the  teaure-oi'-offioe  act  in  its  application  to  the 
ease  before  ns,  For  if  it  shall  appear  that 
np4w  the  death,  rseignalibn,  or  removal  of  a 
future  President  his  Cabinet  will  go  out  at  the 
end  of  one  month,  there  is  no  groand  left  far 
the  argument  that  Mr.  Staatoa  now  holds  Us 
office  under  the  law.  He  oaa  claim  to  hold 
it  only  upon  the  ground  of  the  non-expiration 
of  Mr.  Liaeoln's  second  term.  If  that  term 
.•xpived  with  Mr.  Linooia's  life  be  hae  no  stand- 
tag  whataver  in  aa^  foram  of  honest  debate. 

In  my  opinion,  in  case  af  the  dewth,  resig- 
nation, or  removal  of  a  future  President,  his 
Cabinet  will  go  out  of  office  at  the  end  of  one 
month.  A  President  takes  a  four-year  term 
subject  to.  the  implied  condition  that  he  shall 
live  so  long  and  shall  not  re«gn  or  be  removed 
Upon  impojwhment.  His  term  ends  when  for 
ao^  cause  he  vacates  or  is  removed  (ram  his 
office  and  ean  no  longer  perform  its  daties. 
The  term  of  the  Emperor  Charies  V  eadad 
when  he  resigned  bi&:crowBj  that  of  James  U 
whan  Parliamant  dealac«i  he  had  abdicated 
the  throne  by  withdrawing  hima^f  from  th« 
realm.    In  tb9  or4iury.«Me  of  an  offiearof 
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the  United  States  who  holdu  for  a  term  of 
years,  if  he  die,  resign,  or  be  removed  from 
office  pending  hia  term,  the  term  end*  aod  bis 
succeasor  takes  a  new  fall  term.  But  it  may 
be  said  that  our  present  case  is  a  peculiar  one, 
because  a  Vice  President  is  provided  to  fill 
out  the  term  of  a  President,  who  dies,  resigns, 
or  is  removed.  The  Constitution  does  not  si^ 
that.  It  says  that  in  case  of  the  death,  kc, 
of  the  President,  the  duties  of  the  presideuUai 
office  shall  devolve  upon  the  Vice  President. 
If  it  be  a  case  of  temporary  disability  of  tbe 
President  the  Vice  Preaideat  will  perform  the 
dnties  of  the  office  until  the  disability  shall  be 
removed.  If  it  be  a  cose  of  vacancy  in  the 
presidential  office  the  Vice  President  will  per- 
form the  duties  of  the  office  during  the  time  or 
term  for  rchieh  he  wa»  elected  Vice  President. 
He  becomes  President  in  fact,  not  for  the 
term  of  anotherj  but  for  his  own. 

The  Constitution  provides  that  when  there  is 
no  President  or  Vice  President  to  dischai^ 
the  duties  of  the  presidential  office,  such  duties 
shall  be  discharged  by  some  other  officer  to  be 
designated  by  law,  until  a  new  President  shall 
be  chosen.  But  under  an  eziatiog  law  (act 
of  March  1,  1702^  such  choice  of  a  new  Pree- 
ident  may  possibly  be  made  by  electors,  two 
or  three  years  before  the  running  out  of  the 
former  President's  term,  and  yet  the  new  Pres- 
ident will  be  chosen  and  will  hold  for  a  full 
fonr-year  term.  The  old  and  the  new  terms 
will  not  overlap  each  other  in  such  case,  will 
not  be  coexistent  to  any  extent,  becaose  the 
former  ends  with  the  event,  whatever  it  may 
be,  which  causes  the  vacancy  in  .the  presiden- 
tial office. 

We  may  conclude,,  then,  that  the  words  "  (he 
term  of  the  President "  mentioned  in  the  ten- 
nre-of  office  act  and  in  the  Constitution  is  Uie 
actual  period  of  service  of  a  President — in- 
cluding any  lime  of  temporary  disability — and 
that  such  term  mar  end  by  death,  resignation, 
«r  removal,  as  well  as  by  the  regular  expiia- 
tion  of  four  years.  It  follows  that  Mr.  Stan- 
ton could  not  claim  to  bold  his  place  as  Secre- 
tar/  of  War  under  the  tenure  created  by  the 
proviso  to  the  first  section  of  the  tenure-of- 
office  act,  even  though  he  had  been  appointed 
in  fact  or  constructively  in  Mr.  Lincoln's  sec- 
ond term  of  service  as  rresident  of  the  United 
States.  In  no  sense  can  it  be  said  that  he  is 
holding  his  office  in  or  during  "the  term  of 
the  President"  by  whom  he  was  appointed. 

But  if  this  be  granted  it  becomes  evident 
that  his  ca^G  is  quite  outside  of  the  tenure-of- 
office  act,  and  wholly  unaffected  by  it  And 
the  plain  words  of  the  act  of  1789,  and  the  lan- 
guage of  his  commission,  declare  him  to  be 
subject  to  removal  at  (lie  pleasure  of  the  Pres- 
ident. 

I  shall  not  examine  at  length  the  adroitaran- 
nent  which  places  Mr.  Stanton's  case  within 
the  body  of  the  first  section  of  the  tenure-of- 
offiee  act  upon  its  logical  expulsion  from  the 
proviso.  This  is  evidently  an  after  thought, 
which  can  derive  but  little  support  from  verbal 
criticism,  and  none  whatever  from  the  history 
or  policy  of  the  law.  Plainly  the  purpose  of 
the  law  was  to  pot  aU  beads  of  Departments 
In  a  separate  class  and  attach  them  to  the  par- 
Ucnlar  Presidents  by  whom  they  are  appointed. 
No  President  shall  have  Secretaries  imposed 
apon  him  whom  he  has  not  selected,  nor  (as 
I  construe  the  law)  shall  he  be  compelled  to 
retain  in  a  second  term  those  he  had  selected 
in  his  first.  He  m^  once  in  any  term  freely 
choose  his  advisers,  (subject  only  to  senatorial 
confirmation,)  but  if  remected  he  is  not  boond 
to  keep  them,  nor  can  he  in  any  case  impose 
them  upon  his  successor.  The  law  only  bio4s 
him  to  retain  them  (when  once  chosen)  during 
the'  term,  or  remainder  of  the  term,  in  wbicE 
they  are  selected,  and  then  they  retire. 

But  this  evident  policy  of  the  law  ia  in  flat 
contradiction  of  the  argument  which  places 
Mr.  Stanton's  case  within  the  body  of  the  sec- 
tion, and  assigns  to  him  a  tenure  of  indeiSnHe 
duration  in  the  future.  No  future  President 
(any  more  than  the  present  one  in  case  of  his 
reSfectiou)  could  shake  off  this  Secretary  with- 


out the  consent  of  the  Senate,  if  this  argument 
be  sound. 

Not  one  word  was  uttered  in  either  House 
of  Congress  when  the  act  was  passed  indicat- 
ing that  the  Lincoln  Secretaries  were  included 
or  intended  to  be  included  in  the  body  of  the 
first  section ;  but  a  most  explicit  statement  was 
made  by  Senator  Sherman  (without  dissent 
from  any  quarter)  that  they  were  excluded 
from  the  protection  of  the  act  and  would  re- 
miun  subject  to  removal  by  the  President. 

It  is  charged  in  the  first  article  of  impeach- 
ment as  an  ingredient  of  the  offense  therein 
alleged  to  have  been  committed  by  the  Presi- 
dent, or  as  a  serious  aggravation  thereof,  that 
the  order  for  the  removal  of  Mr.  Stanton  was 
issued  during  a  session  of  the  Senate  and  with- 
out senatorial  advice  and  consent.  This  par- 
ticular accusation  was  supposed  by  many  in 
the  outset  of  this  controversy  to  be  unanswer- 
able. But  it  possesses  no  importance  what- 
ever. For  neither  the  constitutional  argument 
for  executive  power  to  make  removals  from 
office,  nor  the  act  of  1789  organizing  the  War 
Department,  uor  any  other  former  statute  re- 
lating to  removals,  nor  the  practice  of  the  Gov- 
ernment, recogiiizes  any  distinction  of  time 
(in  making  removals)  between  session  and  re- 
cess." The  President  in  all  casqs  where  he  is 
authorized  to  remove  an  officer  may  remove 
him  during  a  session  of  the  Senate  as  well  as 
in  a  recess  between  sessions,  for  aught  that 
appears  ia  the  constitutional  reasoning,  in  the 
le^slation,  or  in  the  practice  of  the  past. 

Prior  to  1867  all  removals  were  to  be  made 
by  the  President  upon  his  own  responsibility, 
without  senatorial  advice  or  consent.  Whether 
the  Senate  was  iu  session  or  not  when  a  removal 
was  made,  was,  therefore,  wholly  immaterial 
to  his  exercise  of  his  power.  The  presence  of 
the  Senate  was  of  importance  only  when  a  new 
and  complete  appointment  was  to  be  made  to 
fill  a.vacancy,  whether  produced  by  removal  or 
other  cause. 

Upon  the  whole  we  must  come  to  the  con- 
clusion, that  if  Mr-  Stanton  holds  under  the 
tenure-of  office  act  he  cannot  be  removed, 
either  in  session  or  in  recess,  without  the  con- 
sent of  the  Senate ;  but  if  he  does  not  hold 
under  that  act,  then,  under  the  prior  laws  and 
practice  of  the  Government,  he  may  be  removed 
Dy  the  President  at  any  time.  In  either  case 
the  charge  that  he  was  removed  during  a  ses- 
sion of  the  Senate  is  unimportant,  if  not  absurd. 

The  order  for  the  removal  of  Mr.  Stanton  was 
in  exact  conformity  with  the  preciedent  in  the 
case  of  Timothy  Pickering,  Secretary  of  State, 
who  was  removed  from  office  by  President 
Adams  on  the  12th  of  May,  1800. 

The  first  session  of  the  Sixth  Congress  began 
December  2,  1709,  and  ended  May  14,  1800. 
(Trial,  p.  696.)  The  removal  was  therefore 
daring  ^  session  of  the  Senate.  On  Saturday 
May  10,  President  Adams  wrote  to  Mr.  Picker- 
ing requesting  him  to  resign,  and  stating  his 
desire  for  an  answer  to  his  commiinicatioii 
"on  or  before  Monday  morning,  because  the 
nomination  of  a  successor  must  be  sent  to  the 
Senate  as  soon  as  they  shall  sit."  This  last 
remark  was  obviously  made  with  reference  to 
the  adjournment  of  Congress:  for  by  resolution 
of  the  2l8t  of  April  the  two  Houses  had  agreed 
to  adjourn  the  session  on  Monday,  May  12, 
and  a  resolution  of  the  Senate  to  extend  the 
session  to  the  14lh  had  just  been  rejected  by 
the  House.  (S  Senate  Journal,  77,  78,  92.) 
It  was  necessary,  therefore,  that  a  nomination 
of  a  successor  should  be  sent  to  the  Senate 
"as  soon  as  they  should  sit"  on  Monday,  in 
order  to  confirmation  before  the  final  adjourn- 
ment of  the  session. 

Mr.  Pickering's  answer,  refusing  to  resign, 
is  dated  on  Monday,  the  12th,  and  it  is  a  fair 
if  not  inevitable  conclusion,  from  the  facts 
known  to  ns,  that  it  was  sent  to  the  President 
on  the  morning  of  that  day.  For  the  Presi- 
dent had  requested  that  the  answer  should  be 
sent  to  him  on  or  before  that  morning,  and  he 
took  acUon  upon  the  answer,  which  ludlwtos 
that  he  received  it  at  that  time.  He  issued  mi 
order  dated  the  12th,  peremptorily  discharging 


Mr.  Pickering  from  farther. servico  as  Secre- 
tary of  State,  and  as  soon  as  the  Senate  mat, 
on  the  same  day,  sent  to  it  a  message  nominat- 
ing "John  Marshall,  of  Virginia,  to  be  Secre- 
tary of  Sdtte  in  place  of  Timothy  Pickering, 


removed."     (Trial,  pp.  856,  357.) 

On  May  12,  a  resolution  passed  be 
extending  the  session  to  tne  14th,  (3  Senate 


On  May  12,  a  resolution  passed  both  Houses 
extending  the  session  to  tne  14th,  (3  Senate 
Journal,  92,  94,)  and  on  Tuesday,  tne  13th,  Uie 
Senate,  in  executive  session,  confirmed  the 
nomination  of  Judge  Marshall  as  Secretacy  ot 
State.     (Trial,  p.  869.) 

It  is  clear,  then,  that  Mr.  Pickering  was 
removed  during  a  session  of  Congress  and  of 
the  Senate ;  that  he  was  removed  before  a  nom- 
ination of  bis  successor  was  transmitted  to  the 
Senate,  and  that  his  successor  was  confirn)»d 
and  appointed  on  a  subsequent  day. 

The  views  of  the  managers  of  the  impeach- 
ment upon  the  Pickering  case,  as  expressed  by 
them  to  the  Senate  upon  this  trial,  appear  to 
be  q^nite  groandless.  One  of  them  [Mr.  Bbt- 
UMj  w«a  of  epinioa  that  the  iteaiinatioti  of 
Marshall  waa  sent  to  the  Senate  beftwe  die 
orderofdismiaaalvaa  sent  to  Pickering,  (Trial, 
pp.  868,  859,  841),)  while  another  [Mr.  BlNO- 
BAX]  insisted  at  length  that  the  order  of  re- 
moval was  issued  before  the  Senate  ' '  bad  com- 
menced its  session,"  and  that  President  Adams 
"did  not  consider  tliat  it  was  proper  even  under 
the  law  of  1789  for  him  to  make  that  removal 
dwing  the  session  of  the  Senate."  (Trial,  p. 
1173.)  Neither  one  of  these  contradictory 
opinions  can  stand.  It  ia  very  evident  that  the 
removal  of  Pickering  preceded  the  nomination 
of  Marshall,  and  it  is  oeyond  dispute  that  the 
entire  transaction  was  during  a  session  of  the 
Senate,  and  not  in  recess.'  The  Senate  had 
been  in  session  for  months ;  it  sat  on  the  pre- 
ceding Saturday,  (3  Senate  Journal,  92,)  and 
there  can  be  no  pretense  of  a  vacation  or  recess 
on  the  Monday  when  Pickering  was  removed 
from  office. 

The  Pickering  case  is  therefore  a  decisive 
authority  in  support  of  the  order  for  the  removal 
of  Stanton. 

THE  THOMAS  ACTtCLKS. 

The  second,  IhTtd,  and  eighth  articles  of 
impeachment  charge  the  designation  by  the 
President  of  General  Thomas  to  perforin  tha 
duties  of  Secretary  of  War  ad  interim,  as 
unlawful,  and  as  constitnting  a  high  misde- 
meanor in  office. 

I  think  that  that  act  of  the  President  was 
authorized  by  the  act  of  18th  February,  1796, 
{I  Statutt»-qi- Large,  il9.)  But  in  view  of  the 
argument  that  the  law  of  1795  is  no  longer  in 
force,  it  becomes  necessary  to  consider,  in 
connection,  the  several  laws  which  relate  to 
official  vacancies  and  disability  of  officers  in 
the  several  Executive  Departments. 

The  act  of  8th  of  May,  1702,  section  8,  pro- 
vides : 

"la  sai*  of  Um  dcatb,  abaaiee  f1r»m  the  seat  ef 
OoTomment,  or  sickneai  of  th«  Saoretary  of  Stats, 
Secretary  of  the  Treasury,  Or  ortbe  Secretary  of  the 
War  DepartiMnt,  or  of  any  ofloer  of  either  of  the 

ttid  Departaeat*  wImm*  apMintiMat  U  Bot  in  tka 
eod  thereof,  whereby  thw  cannot  perform  the  dutias 
of  their  said  respeetive  offices,  it  ■hftll  be  lairful  for 


the 


'esp( 
•f^l 


theCnlted  Stetee,  ia  ease  he  shall 


think  itmeeenaiy,  to  authorise  any  person  orpenoni, 
at  hii  discretion,  to  perlono  the  doties  of  tbo  said 
rcspeotivo  offloea  antSI  a  successor  be  appointed, 
or  antil  raeh  aheenee  Mr  fnaUlity  br  slahnces  shall 
eeaae."-!  Sat.,  281. 

TMa  act,  it  will  be  seen,  was  eonlined  to  the 
Departments  of  StKte,  of  the  Treasury,  and  of 
Wa**,  which  were  the  only  ones  organized  wbtfti 
the  ac*  was  paaaed.  It  will  be  seen,  also,  thA 
the  not  applies  only  to  cases  of  vacancy  wxtt- 
sioned  ky  death,  and  to  oasea  of  disability 
oeeaaioned  by  sioknaaa  or  absence  from  the 
aeM  of  6o*rBmmeiit. 

!%«  aet  of  ISdi  of  Fekraary,  1796,  in  ito 
first  section,  makes  farther  provision,  aa  fol- 
towa? 

"  In  case  of  vacancy  in  the  oflico  of  Secretary  of 
State.  Secretary  of  the  Treasury,  or  of  the  Secretary 
f»f  the  Department  of  War,  or  of  any  officer  of  either 
i)f  the  said  DcpartiBcnts.  wiioso  appointtncnl  i^  not 
in  the  head  thereof,  wljoreby  they  cannot  perform 
the  duties  of  tiieir  said  respective  offices,  it  shall  bo 
lawful  fur  tiic  Pro)^idont  of  the  United  States,  in  coro 
ho  fliall  think  it  ueeimvy,  to  aathorixu  any  peruoD 
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orpenons,  athla  dbcretion.  to  perform  the  duties 
of  said  nspodtive  ofll««i  a«til  A  aaeoestor  be  ap- 
pointed or  aoeik  ▼Manor  be  fitted :  Praridad,  That  no 
000  vacancy  »ball  be  sopplied  iu  manner  a£urcaaid 
for  a  longer  term  tiian  six  months." 

This  act  has  uo  application  to  cases  of  tern- 

Eorary  disability,  but  to  oa^es  of  vacancy  alone; 
<it  as  to  such  it  is  comprche&sivo  and  includes 
those  of  every  description.  It  is,  however, 
like  that  of  1792,  connoed  to  the  Departments 
of  State,  the  Treasury,  and  War. 

I^ext  follows  the  act  of  20th  of  February, 
18U3.  (12  Statulesat-LargA,  05.)  Its  passage 
Was  recommended  by  President  Lincoln  in  a 
specral  message  dated  2d  of  January,  1863, 
which  reads  as  follows : 

"t  submit  to  Congress  the  expediency  of  extendittg 
to  other  ]-)epartmcnts  of  the  Government  the  author- 
ity conferred  on  the  President  by  the  eighth  section 
of  the  act  of  the  8th  May,  ]7it2.  to  appoint  a  person  to 
tcniporarilydiiichargo  the  duties  of  Secretary  of  .State, 
Secretary  of  the  Treiisury.  and  Secretary  of  Wjir,  In 
case  of  the  death,  absence  from  the  seat  of  Oovcrn- 
ment,  or  sickness,  of  cither  of  these  ofiiccra." 

Ill  pursuauce  of  this  recommendation  the  act 
itoa  pMsed  ia  tbe  following  words : 

"In  case  of  the  death,  resignation,  absence  from 
the  seat  of  Government,  or  siclcuess  of  tlio  head  of 
any  executive  Department  of  the  Government,  or 
of  any  oflicer  of  cither  of  the  said  Departments  whose 
appointment  is  not  in  tlie  head thereuf,w hereby  ttt By 
cannot  perform  the  duties  of  their  respective  otlicoe, 
it  shall  be  lawful  for  the  President  of  the  Untied 
States,  in  ease  he  shall  think  it  necessary,  to  author- 
iio  the  head  of  any  other  executive  Department.  »T 
other  officer  iu  either  of  said  Departuionts  whose 
appointment  is  vested  in  the  President,  at  liisdiscro- 
ti»>n,  to  perform  the  duties  of  the  said  respective 
oBices  until  a  successor  be  appointed,  or  until  eufth 
absence  or  inability  by  sickness  shall  cease:  PtV- 
vided.  That  no  onovaeancy'shall  be  supplied  in  man- 
ner aforesaid  for  a  longer  term  than  six  months." 

It  will  be  observed  that  this  act  follows 
mainly  the  language  of  the  act  of  1792.  The 
particulars  in  which  it  departs  from  it  are 
these : 

1.  It  extends  to  all  the  seven  £!xecntive 
Departments  instead  of  being  oonfined  to  the 
three  which  were  in  existence  in  1792. 

2.  It  applies  to  a  case  of  vacancy  by  resig- 
nation. 

3.  It  authorizes  the  employment  in  tempo- 
rary service  in  a  Department  of  officers  of 
another  Department,  itistead  of"  any  person  " 
as  in  the  former  laws;  and  lastly,  it  Dorrows 
trom  the'  aotof  1795  the  limitation  of  six  months 
upon  the  term  of  special  service  in  each  case 
provided  for. 

Now  the  question  is  presented — did  this  act 
of  1883  repeal  by  necessary  implication  the 
vacancy  act  of  1795?  It  provides  for  the  cases 
of  disability  covered  by  the  actof  1792,  and  for 
cases  of  vacancy  occasioned  by  death  covered 
by  the  same  act.  But  it  provides  further  for 
coses  of  vacancy  occasioned  by  resignation 
which  were  not  witfai  n  the  act  of  1 792,  but  would 
appear  to  be  within  tbe  act  of  1795. 

It  is  clear  that  when  a  later  statute  entirely 
supplies  the  place  of  a  former  one  it  works  its 
repeal.  And  so  «Hiere  a  later  statute  contra- 
dicts «  former  one,  or  is  plainly  inconsistent 
with  it,  the'  former  law  falls.  In  each  case 
supposed,  there  isan  implied  or  ooDstnictive 
repeal  of  the  old  law. 

And  when  the  place  of  aa  old  law  ia  supplied 
in  part  by  a  new  one,  or  is  in  part  plainly 
inconsistent  with  a  new  one,  the  same  result 
t»kes  place  m  to  socii  unnecessary  or  incon- 
sistent parts  of  the  old  law. 

Nov,  the  aet  of  1863  makes  proTiwMi  only 
for  vacancies  paused  by  death  or  resigoMliioD, 
whsreas  the  actof  1795  extcadod  to  fcH  ewos 
•f  va«MK:;[,  including  those  caused  by  remove 
or  ezpinUioB  of  term  of  service.  As  there  is 
no  express  repeal  of  the  old  law,  and- as  the 
new  .one  does  not  fully  sopjily  its  place,  lk»old 
law  must  reniuin  partly  in  toroe  and  still  aii(>)|r 
to  coses  of  voMBiCjr  csnssd  bjr  ressow  or 
Mpiniion  of  term. 

And  this  view  is  strengthened  by  considev 
ing  tbe  fu^t  that  tbe  act  of  1863  was  asked  ibr 
by  Mr.  Lincoln  for  no  purpose  of  repealinf 
former  laws,  but  to  extend  the  disabilities  aet 
of  1792  tn  aH  the  Executive  Departments. 

It  ina;  be  insiBted  upon  further,  that  whereas 
th«  act  of  1796,  did  not  repeal  the  aet  of  1792, 
that  of  1808  cannot  b«  held  to  repeal  the 


act  of  1795.  Now,  the  act  of  1792  was  often 
acted  upon  in  the  practice  of  the  Government 
down  to  recent  times,  and  it  was  referred  to  by 
Mr.  Lincoln  as  a  subsisting  law  in  bis  com- 
munication to  Congress  of  2d  January,  1863. 
If,  then,  the  act  of  1795  did  not  repeal  the 
act  of  1792  because  it  provided  for  a  case  of 
vacancy  by  death,  and  thus  far  supplied  the 
former  law,  the  act  of  1863  cannot  be  held  to 
repeal  the  act  of  1795  because  it  provides  for 
cases  of  vacancy  by  death  and  by  resignation. 
In  each  case  the  elder  statute  continues  in 
force  except  so  iar  as  its  place  is  filled  by  the 
younger. 

The  argument  so  (kr  proceeds  upon  the 
-ground  that  the  act  of  1863  is  to  some  extent 
mconsistentwith  the  former  laws  and  partially 
displaces  them.  But  is  it  clear  that  it  is  in- 
consistent with  those  laws?  The  former  laws 
authorize  the  President  to  designate  "any 
person"  to  discharge  the  duties  of  an  office  ad 
interim  in  case  of  vacancy  therein  or  disabil- 
ity of  the  incumbent.  Is  it  certain  that  these 
words,  "anype)-son,'"  should  be  held  to  in- 
clude any  officer  of  the  Government  without 
regard  to  the  character  of  his  office  or  the 
duties  and  responsibilities  charged  upon  him 
by  law  ?  An  officer  under  bond,  if  taken  away 
from  his  proper  office  and  appropriate  duties, 
could  not  be  held  re.sponsibte  upon  his  bond 
for  any  default  caused  thereby  (nor  his  sure- 
ties either)  without  gross  injustice ;  and  many 
other  difficulties  might  be  suggested  upon  such 
construction  of  the  law.  At  all  events,  one 
would  think  that  a  very  clear,  specific,  express 
provision  by  statute  would  be  necessary  to  with- 
draw an  officer  from  the  duties  of  an  office  to 
which  he  had  been  assigned  by  due  appoint- 
ment under  the  Constitution  (upon  senatorial 
confirmation)  and  assign  him  to  duty  in  an- 
other office.  Tbe  act  of  1863  provides  spe- 
cifically that  this  may  be  done,  and  thus  gave 
a  legal  sanction  to  a  practice  which  bad  ob- 
tained to  some  extent  before  its  passage.  But 
it  is  very  doubtful  wh^her  the  disability  and 
yacancy  acts  of  1792  and  1795  conferred  this 
power  of  transfferring  officers  from  one  office 
to  another  upon  the  President.  If  they  did 
not,  the  act  of  1863  may  be  held  as  addi- 
tional to  and  not  restrictive  of  the  provisions 
of  the  former  laws,  and  all  question  of  (ucon- 
sistendy  between  them  will  disappear.  The 
former  laws  may  then  be  held  to  stand  good 
as  to  all  cases  arising  under  them,  and  to 
authorize  ad  interim  authority  to  "any  per- 
sons" not  heads  of  or  presidential  appointees 
in  the  Departments  and  charged  with  other 
duties  by  law. 

The  rules  for  the  construction  of  statutes 
cited  on  behalf  of  the  defense  on  this  trial 
tell  very  strongly  against'the  argument  for  the 
implied  repeal  of  the  act  of  1795  by  the  act  of 
1863.  Repeals  by  implication  are  not  favored' 
by  the  law  ;  where  a  later  statute  is  not  plainly 
inconsistent  with  a  former  one,  both  shall 
stand:  remedial  statute  shall  be  construed 
liberally,  so  as  to  secnre  fully  their  object. 
These  and  other  rules  sanctioned  by  the  wisdom 
of  ages  fully  protect  the  statute  of  1795  agctinst 
the  argument  of  the  prosecution,  and  give  to 
it  a  complete  sanction  as  an  existing  law.  As- 
suming that  that  act  continued  in  force  as  to 
vacancies  occasioned  by  removal,  it  justified, 
beyond  all  question,  the  letter  of  authority  to 
General  Thomas  of  21st  February,  authorizing 
him  to  perform  the  duties  of  Secretary  of  War 
ad  interim,  and  the  second,  third,  and  eighth 
articles  of  impeachment  are  wholly  without 
support 

It  has  been  said' that  the  tenure-of- office  act 
repeals  all  prior  laws  which  authorized  ad 
iiUerim  service  in  the  Executive  Departments, 
bnt  the  fact  is  not  so.  The  tennre-of-office 
act  has  qo  repealing  clause,  and  its  eighth'  sec- 
tion does  most  clearly  recognize  the  validity 
of  ad  interim  selections  for  executive  offices. 
That  section  is  as  follows  : 

"That  whenever  the  President  shall,  without  the 
•dvteokndoonssRtkf  tb«  Senate,  designate,  antbor- 
Im.  or  eiaploy  wa  pftof  t*  perforn  tbe:  dnlies  of 
any  office,  no  shall  fortDwith  notify  the  Seeretary  of 
the  Tresaary  thereof:  ana  k  shtfll  be  the  duty  of  the 


Seeretarv  of  the  Treasury  thereupon  to  commoni* 
cate  such  notice  to  nil  the  proper  accounting  aad 
disbonincoffioen  of  big  Department." 

Passing  now  from  the  general  question  pt 
ad  interim  legislation,  St  remains  to  inquire 
whether  the  letter  of  authority  to  General 
Thomas  was  forbidden  by  any  provision  of  the 
tennre-of-office  act.  The  sixth  section  of  that 
act  provides  :- 

"That  every  removal,  appointment,  or  employ- 
ment, made,  had.  or  exercised  contrary  tn  th«  prrie««- 
iotu  of  thit  ad,  and  the  making,  signing,  sealing, 
eoua^enigniaB,  or  iitaiDS  of  any  oamsiisgiaa  or  letter 
of  authority,  for  or  in  respect  to  any  tuch  appoint- 
ment or  employmont,sball  oe  deemed,  andare  hereby 
declared  to  be,  high  raisdeaieaaon,"  &c. 

Now,  an  act  done  which  is  declared  to  be  a 
high  misdemeanor  by  this  section  must  be  one 
which  is  "contrary  to  the  provisions"  of  this 
act.  And  it  is  evident  that  it  must  contravene 
some  provision  of  the  first,  second,  or  third  sec- 
tions, becatise  those  alone  relate  to  the  subject- 
matter  of  removal  and  appointment.  But  St 
has  beeqshown  alreadythat  Mr.  Stanton'scase 
is  not  within  the  first  section  of  the  act,  and 
that  that  section  could  not  be  violated  by  his 
removal  and  tbe  designation  of  Thomas  to 
stipply  his  place  ad  interim.  Nor  have  we  in 
hand  a  case  of  suspension  or  temporary  ap- 
pointment or  employment,  in  recess,  under  the 
second  section,  nor  the  case  of  an  office  ig 
abeyance  under  the  third  section. 

The  sixth  section,  therefore,  can  find  no  pro- 
vision in  any  other  parf  of  tbe  law  to  which  it 
can  attach  itself  for  the  purpose  of  charging  a 
misdemeanor  upon  the  President  of  the  united 
States.  In  other  words,  the  letter  of  authority 
to  General  Thomas  not  being  "  contrary  to  the 
provisions"  of  tbe  tenure-of-office  act,  the 
sixth  section  cannot  declare  the  act  of  issuing 
it  to  be  a,  high  misdemeanor,  punishable  by 
indictment  or  impeachment. 

I  shall  pass  the  charge,  found  in  these  arti- 
cles, that  the  letter  of  authority  to  Thomas 
was  issued  during  a  session  of  the  Senate  and 
without  senatorial  consent^  with  the  single 
remark  that  it  is  made  upon  a  misconception 
of  the  nature  of  an  ad  interim  order.  Such 
order  is  not  an  appointment,  (within  the  mean- 
ing of  the  Constitution,)  nor  is  it  subject  to 
senatorial  advice  and  consent. 

But  the  question  remains:  suppose  the  act 
of  1863  did  completely  repeal  the  act  of  1795, 
relating  to  vacancies  in  executive  offices,  and 
that  there  is  no  law  which  expressly  authorizes 
the  letter  of  authority  to  General  Thomas, 
then  was  the  issuing  of  that  letter  a  high  mis- 
demeanor in  office?  Unquestionably  it  was 
not,  unless  made  such  by  the  sixth  section  of 
the  tenure-of-office  act,  which  has  just  been 
disproved.  In  fact  the  issuing  of  such  a  letter 
by  the  President,  even  without  statutory  au- 
thority, when  required  by  the  interests  of  the 
public  service,  may  be  not  innocent  merely, 
but  laudable.  TJie  order  issued  by  President 
Lincoln  to  General  Skinner,  to  act  as  Post- 
master General  ad  interim,  although  without 
authority  of  law,  was  not  a  criminal  offense. 
It  was  a  justifiable  order  to  meet  an  emer- 
gency in  the  public  service.  A  large  number 
of  similar  orders  for  ad  interim  service  in  the 
several  Executive  Departments,  wholly  unau- 
thorized by  any  statute,  have  been  put  in  evi- 
dence on  the  present  trial.  They  were  made 
by  President  Jackson  and  by  his  successors  in 
the  presidential  office  frequently  and  withoikt 
question. 

tM  coNsrrsAot  Aarrcus. 

The  fourth,  fifth,  sixth,  and  seventh  articles 
of  impeachment  charge,  in  various  forms,  a 
conspiracy  between  the  President  and  General 
Thomas  on  2lst  of  February,  1868,  and  are, 
when  condensed  and  freed  iVom  verbiage,  in 
substance  as  follows : 

Article  IV.  That  the  President  conspired 
with  Thomas  and  others  aoknown  witli  intent 
by  intimidation  and  threats  unlawfully  to  pre- 
vent Mr.  Stanton  frdm  holding  his^cABce  *^ 
Secretary  of  War,  thus  violatinjj  the  'Constita- 
tiou  and  the  conspiracy  oct  ofJuly  31,  1861, 
and  thereby  committing  a  high  crime  in  office. 

Article  V.   That  he  conspired  with  Thomas 
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sod  others  to  prevent  (ke  execution  of  the 
teniire-of-o£ce  act,  and,  in  parsuance  of  that 
conspiracy,  unlawfully  attempted  to  prevent 
Mr.  Staotoa  from  holding  his  office  of  Secre- 
tary of  War,  thereby  committing  a  high  mis- 
demeanor in  office. 

Article  VI.  That  he  conspired  with  ThomtM 
to  seize  by  force  the  public  property  in  the 
Department  of  War,  whereof  StMiton  had  cos- 
todv,  contrary  to  the  conspiracy  act  of  1861, 
and  with  intent  to  violate  the  tennre-of-offiee 
act,  whereby  he  did  commit  a  high  crime  ia 
office.     . 

Article  VII.  That  he  conspired  with  Tkoatwa 
unlawfully  to  seize  the  pablio  property  in  the 
Department  of  War,  in  Stanton  s  etutody, 
witn  intent  to  violate  the  tenure-of-offiee  act, 
whereby  he  did  commit  a  high  misdemeanor 
in  office. 

The  charges  in  the  fourth  and  sixth  Mticles, 
of  conspiracy  to  use  intimidation,  threats,  and 
force  to  prevent  Mr.  Stanton  from  holding  his 
office,  and  to  obtain  possession  of  the  public 
property  in  the  War  Department,  contrary  to 
the  conspiracy  act  of  1861,  are  not  sustained 
but  disproved  by  the  evidence  upon  the  trial ; 
and  it  is,  therefore,  unnecessary  to  subject 
them  to  particular  examination. 
^  The  charges  iu  the  fiflh  and  seventh  articles, 
of  conspiracy  to  violate  and  to  prevent  the 
execution  of  the  tennre-of-office  act,  as  well 
as  those  in  the  fourth  and  sixth  articles,  are 
founded  upon  the  order  for  the  removal  of  Mr. 
Stanton  and  the  letter  of  authority  to  General 
Thomas  of  2l8t  of  February,  1808,  and  have 
no  support  whatever  if  those  papers  were  law- 
fully issued. 

It  is  difficult  to  see  how  the  simple  issuing 
of  an  official  executive  order  or  letter  under 
-a  claim  of  risht,  and  its  acceptance  or  peace- 
fnl  action  undsr  it  by  a  subordinate  officer,  can 
constitute  a  conspiracy  in  point  of  law.  The 
confederating  together — the  mutual  agreement 
or  plot  between  tne  parties — which  is  an  essen- 
Ual  element  of  conspiracy,  would  in  such  case 
■eem  to  be  wanting.  But,  certainly,  if  the 
order  and  letter  of  authority  were  issued  to 
accomplish  a  lawful  purpose,  there  is  an  end 
of  all  the  conspiracy  articles,  and  of  all  the 
other  articles  down  to  and  including  the  eighth. 
'  The  allegations  about  intimidation,  threats,  and 
force  in  the  fourth  and  sixth  articles  being 
unproved  or  disproved,  all  the  first  eight  arti- 
Mes  rest  upon  the  assertion  that  Mr.  Stanton's 
case  is  witain  the  tenure-of-office  act,  and  his 
tenure  defined  and  protected  hj  it.  If  that 
assertion  be  refuted,  all  those  eight  articles, 
unsupported,  &11  into  ruin. 

THK  IVOKY  ABTICLX. 

But  few  words  are  necessary  upon  the  ninth 
article,  which  recites  the  conversation  between 
the  President  and  General  Emory  on  the  22d 
February,  1868,^  in  which  the  President  ex- 
pressed the  opinion  that  the  second  section  of 
the  Army  appropriation  act  of  March  2,  18C7, 
which  required  that  all  orders  aud  instructions 
relating  to  military  operations  issued  by  the 
President  or  Secretary  of  War  should  be  issued 
through  the  General  of  the  Army,  ftc,  was 
unconstitutional.  The  article  coarges  the 
President  with  an  intent  to  induce  General 
Emory  to  violate  said  act,  and  to  receive  and 
obey  his  orders  iu  contravention  thereof,  with 
the  further  intent  thereby  to  enable  him  (the 
President)  to  prevent  the  execution  of  the 
tenore-of-office  act,  and  to  prevent  Mr.  Stanton 
from  holding  the  office  of  Secretary  of  War. 

The  testimony,  instead  of  sustaining  these 
averments  of  intent,  repels  them,  and  it  ex- 
plains in  a  satisfactory  manner  how  the  inter- 
view between  the  President  and  General 
Knaor^  was  brought  about,  and  how  the  con- 
^  versation  concerning  the  Army  appropriation 
act  arose.  It  is  not  necessary  to  consider  the 
legal  sufficiency  of  this  article  in  form  or  sub- 
stance as  an  article  of  impeachment  when  its 
material  averments  are  disproved. 

TBS  BUTLEB  ABTICLB. 

The  tenth  article  charges  the  utterance  of 
certain  public  speeches  by  the  Fiesident  as  a 
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high  misdemeanor  in  office.  The  first  was 
delivered  at  the  Executive  Mansion,  in  Wash- 
ington, on  the  18th  day  of  August,  1866 ;  the 
seoond  at  Claveland,  on  the  8d  September; 
and  the  third  at  St.  Louis,  on  the  8th  of  Sep- 
tember of  the  same  year;  and  extracts  from 
them  are  set  forth  in  the  specificationB  of  this 
article.  They  are  charged  to  have  been  indecent 
and  onbeooming,  and  made  with  intent  to  bring 
the  Congress  of  the  United  States  into  eon- 
tempt  and  disgrace,  and  to  excite  the  resenb- 
■Mnt  of  the  people-  against  it  and  against  the 
laws  by  it  duly  enacted. 

The  sufficient  answer  to  this  article  is,  that 
it  charges  no  oSense  a^inst  the  laws  of  the 
UniteaStates,  and  that  it  calls  in  question  that 
privilege  of  freedom  of  speech  which  is  the 
common  birthright  of  the  American  people. 
The  President  in  those  speeches  denounced 
the  Thirty-Ninth  Congress  for  its  course  on  the 
subject  of  reconatmction,  and  imputed  to  some 
of  its  members  responsibility  for  the  New 
Orleans  massacre.  He  said  also  that  it  was  a 
Conness  of  but  a  part  of  the  States ;  a  remark 
which  was  perfectly  true,  and  did  not  neces- 
sarily import  a  denial  of  its  constitntional 
powers.  But  neither  these  nor  any  other 
obeervatioos  made  by  him  can  be  brought 
within  the  prohibitions  of  any  law  of  the  Uni- 
ted States,  and  their  utterance  was  the  exer- 
cise of  a  right  which  cannot  be  questioned 
either  in  the  ordinary  courts  of  law  or  in  a 
court  of  impeaohment. 

The  case  of  Judge  Humphreys  is  net  a  i>re- 
cedent  to  sustain  this  article.  He  was  im- 
peaehed,  to  be  sure,  for  a  speech  made,  but  the 
speech  was  treasonable  in  character  and  effect, 
for  it  incited  to  armed  resistance  against  the 
United  States,  and  gave  to  the  puUic  eaeraies 
"aid  and  comfort."  Its  utterance  was  an  act 
of  treason  which,  being  oommitt/jd  by  a  civil 
officer  of  the  United  States,  rendered  him 
liable  to  impeachment  and  removal  from  office. 

THl  STBVEHS  ABTICLS. 

The  eleventh  article  is  nondescript,  and  a 
cariosit;^  in  pleading.  As  an  article  on  which 
to  convict,  its  strength  consists  in  its  weak- 
ness— in  the  obscurity  of  its  charges  and  the 
intricacy  of  its  form.  As  an  afterthought  of 
the  House  of  Representatives,  or  rather  as  a 
reluctant  concession  by  the  House  to  the  per- 
tinacity of  its  author,  it  is  not  merely  supple- 
mentary to  the  other  articles  in  position,  but 
bears  upon  its  face  the  evidence  of  its  distinct 
and  peculiar  origin.  Considered  in  parts  it 
is  nothing — the  propositions  into  which  it  is 
divisible  cannot  stand  separately  as  charges  of 
criminal  conduct  or  intention  ;  and  considered 
as  a  whole  it  eludes  the  understanding  and  baf- 
fles conjectnre.  While  we  cannot  suppose  it 
to  have  been  drawn  in  scorn  of  the  Senate, 
before  whom  it  was  to  be  placed  as  an  article 
of  impeachment,  it  would  be  true  to  the  pater- 
nity of  a  scornful  spirit  and  a  reckless  brain  if 
sucji  paternity  were  assigned  to  it. 

The  matter  of  this  article^  so  far  as  sub- 
stance can  be  detected  in  it,  is  drawn  mostly 
from  the  other  articles ;  but  that  matter  is 
arranged,  manipulated,  and  combined  together 
in  a  manner  to  vex  the  student  and  confound 
the  judge  ;  and  the  new  particulars  of  charge 
or  aggravation  (whichever  they  may  be)  con- 
tained in  the  article  are  hinted  at  rather  than 
expressed,  aiid  we  vainly  explore  the  context 
to  discover  distinctly  their  antecedents  or  the 
conclusions  to  which  they  lead. 

As  no  abstract  can  do  justice  to  this  article 
it  must  be  given  in  eztento.    It  is  as  follows : 

Art.  11.  That  said  Andr'aw  Johnson,  President  of 
the  United  States,  unmindful  of  the  high  duties  of 
his  office.  >nd  of  nig  oatli  of  office,  and  in  disroKard 
of  the  CoDstitutioD  and  laws  of  the  United  Sbate<, 
did,  berotofore.  to  wit,  on  the  18th  day  of  August.  A. 
D.  1866,  at  tho  city  of  Washington,  and  the  District 
of  Columbia, by  pablic  speech,  declare  and  affirm,  in 
Bobstaooe,  that  thvTkirty-MintbContcressofthe  Uni- 
ted States  was  not  a  CouRrees  of  the  United  States 
authoriied  by  the  Constitution  to  oxeroise  legisla- 
tive power  under  the  same,  bat,  on  the  contrary, 
was  a  Ooocreee  of  only  part  of  tho  States,  thereby 
denying,  and  intending  to  deny,  that  the  legislation 
ofsaid  Congress  was  valid  or  obligatory  upon  hiin,  the 
said  Andrew  Johnson,  except  in  sq  far  as  ho  saw  fit 
to  appNVS  the  Ban*,  and  also  ttiarahy  itajiat,  aad 


la  tending  to  deny,  the  powei  of  tho  said  Thirty-Ninth 
Couercys  to  propose  amondmentdto  tho  Constitution 
Of  till?  United  .States:  and,  in  piirffuancc  of  said  dec- 
laration, the  paid  Andrew  Johnson,  President  of  the 
United  States,  afterwards,  to  wit,  on  the  2l8tdayof 
February,  A.  1).  18t>^,  attbocity  of  Washington,  iu  tho 
District  of  Columbia,  did,  unlawfully,  aud  in  disre- 
gard of  the  requirement  of  the  Constitution,  that  ho 
■liould  taliccarc  that  the  laws  be  faithfully  executed, 
attempt  to  prevent  the  execution  of  an  act  entitle,! 
**Anactregulatingthetenureof  certain  civil  offices,'* 
passed  March  2,  1867.  by  unlawfully  devising  and 
contriving,  and  altciupting  to  devise  and  contrive 
moans  by  which  he  should  prevent  Kdwin  M.  Stan- 
ton from  forthwith  resuming  the  functions  of  the 
otftcc  of  Secretary  for  the  Department  of  War,  not- 
withstanding the  refusal  of  the  Senate  to  concur  in 
tho  suspension  theretofiire  made  by  said  Andrew 
Johnson  of  said  Edwin  M.  Stanton  from  said  office 
of  Secretary  for  tho  Department  of  War;  and,  also, 
by  further  unlawfully  devising  and  contriving,  and 
attempting  to  devise  and  contrive  means,  then  and 
there,  to  prevent  the  exncuiion  of  an  act  entitled 
**  An  act  making  appropriations  for  the  support  of 
tho  Army  for  the  fiscal  year  ending  June  30, 18(58,  and 
for  other  purposes,"  approved  March  2,  1867;  and, 
slsn,  to  prevent  the  execution  of  an  act  entitled  "An 
act  to  provide  for  tho  more  eflicient  government  of 
the  rebel  States,"  iiossed  March  2. 1867.  whereby  th« 
said  Andrew  Johnson,  Presidentof  the  United  States, 
dill,  then,  to  wit,  on  the  21st  day  of  February,  A.  D. 
18t>S.  at  the  city  of  WashinKlon,  commit,  and  was 
guilty  of,  a  high  misdemeanor  in  office. 

No  one  having  been  known  to  assert  that  he 
understood  fully  this  article,  it  may  be  thought 
hazardous  to  attempt  its  exposition.  But  the 
dificolty  of  the  task  will  donbtless  be  taken 
into  due  acoonat  by  all  generous  persons  in 
judging  its  performance. 

The  inducement  contained  in  the  first  three 
lines  and  the  conclusion  are  taken  from  the 
formal  parts  of  prior  articles. 

The  clause  wnich  sets  forth  the  speech  of 
the  18th  of  August,  1866,  and  the  intent  of  that 
speech,  may  be  considered  as  constitnting  the 
body  o  f  the  charge,  as  the  ground  of  the  charge, 
as  a  part  of  the  charge,  or  as  the  introduction 
to  the  charge.  Whichever  it  may  be,  it  is  bor- 
rowed from  the  tenth  article,  and,  if  condemned 
there,  must  fall  here  as  a  distinct  charge  or 
element  of  accusation. 

Next,  it  is  said  that  the  President,  "  in  pur- 
suance" of  said  speech  of  18th  August,  did, 
on  21st  February,  1868,  "attempt  to  prevent 
the  execution"  of  the  tenure-of-office  act  by 
"devising  and  contriving,  and  attempting  to 
devise  and  contrive,  means"  to  prevent  Stan- 
ton from  resuming  his  office  oi  Secretary  of 
War,  4c. 

Is  this  merely  a  specification  under  the  prior 
charge,  or  a  continuation  of  that  charge,  or  a 
Bubstantive  and  distinct  or'  separable  accusa- 
tion? If  it  be  the  first  or  second  of  these  it 
will  share  the  fate  of  the  prior  charge  in  a  vote 
of  guilty  or  not  guilty  .upon  the  whole  article. 
And  the  words  in  pursuance,  with  which  this 
division  begins,  may  be  thought  to  so  connect 
it  with  the  prior  matter  as  to  render  this  result 
certain.  If,  however,  this  division  be  a  distinct 
or  separable  accusation  we  are  to  examine  it 
further.  In  that  view  it  must  aver  the  substance 
of  a  criminal  charge.  But  this  it  does  not  do. 
It  avers  only  certain  action  of  the  President's 
mind — no  overt  act,  no  conduct  of  his,  good 
or  bad.  He  "devised  and  contrived,  and 
attempted  to  devise  and  contrive,  means"  to 
keep  Mr.  Stanton  out  of  office.  But  he  used 
no  means,  and  he  took  no  steps  to  create  or 
provide  them.  It  is  tme  he  is  charged  with  an 
"  attempt  to  prevent  the  execution  of  the  ten- 
ure-of-office act,"  but  onlyby  the  "devising 
and  contriving,  and  attempting  to  devise  and 
contrive,  means"  to  keep  Mr.  Stanton  out  of 
office. 

In  brief,  this  accusation  is  that  the  President 
CMitated  the  means  to  keep  Mr.  Stanton  ontof 
office,  and  thereby  violatea  the  tenure-of-office 
act  I  It  is  too  plain  for  question  that  no  crim- 
inal act  is  charged  here,  nor  any  fact  set  forth 
upon  which  a  judicial  investigation  can  be  had 
or  judgment  be  pronounced.  Bat  it  has  been 
supposed  and  asserted  that  this  part  of  the 
eleventh  article  refers  to  a  desire  and  intention 
of  the  President,  not  on  21st  of  February,  but 
in  January  before,  to  prevent  Mr.  Stanton  from 
resuining  his  office.  Be  it  so.  If  we  are  to 
build  np  a  proper  charge  with  a  proper  date 
from  materials  obtained  outside  of  the  articles, 
and  proceed  to  try  tit*  Preddeut  upon  it,  to 
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vbat  ooaolntion  amy  w*  mttvre  7  Why,  that 
the  President  had  an  intention  to  keep  Stanton 
out,  ivnd  devised  a  plan  or  meaoB  for  that  pur- 
pose, but  did  not  uae  tliose  Means  or  put  that 
plan  into  axecntion.  Here  was  no  bretteh  of 
the  tenure-of-ol&ce  act,  or  of  fuiy  other  law. 
Whether  his  purpose  was  good  or  bad,  it  did 
Bot  lead  to  an  actual  QfiFense;  and  if  hia  inten- 
tion bad  been  carried  out  iu  an  act,  what  would 
that  act  hare  been  ?  Why,  obviously  om  trder 
for  the  removal  of  Stanton  before  he  had  act- 
ually resumed  bis  office.  But  that  would  have 
raised  precisely  the  same  qoestion  which  was 
raised  by  the  order  of  removal  of  21st  FeD- 
ruary,  which  we  are  to  determipe  under  the 
first  article  of  impeachment.  An  order  re- 
moving Mr.  Stanton  would  have  borne  the 
same  legal  character  whether  issaed  to  pre- 
vent him  from  resuming  bis  office  vc  to  tarn 
kim  out  after  he  had  resumed  it. 

The  next  clauses,  and  the  cooclading  clanses 
of  accnsation  in  Uiis  article,  aver  a  devising 
and  contriving,  &c.,  to  prevent  the  execution 
of  the  Armj  appropriation  act,  (a  repetition  of 
the  charge  in  the  ninth  article,  and  unproved,) 
and  also  to  preveat  the  execation  of  the  recon- 
•tmction  act  of  March  2, 1867,  (also  nnptDved. ) 
Whether  ttveae  daases  relate  to  th«  same  ante- 
eedeots  or  not,  and  whether  thay  are  indepen- 
dent of  each  other  or  not,  we  need  not  inquire. 
Nor  is  it  necessary  to  ealai^  upon  the  absurd- 
ity of  holding  that  aoontriviB^  to  pt«vent  the 
axecntioa  of  theArmvappropnatioB  act  or  the 
reconstruction  act  will  establish  or  tend  to  es- 
tablish an  attempt  to  preveat  the  execution  of 
ike  tennre-of-office  act ;  for,  at  these  averment* 
are  sot  prated,  their  relations  to  prior  parta  of 
the  article  and  to  each  atbar  are  aoimportaat. 

THE  TKKrB«-OV-On'10«  ACT. 

There  ftre  several  questions  relating  to  the 
constitutionality  and  eonHtruction  of  the  act  of 
2d  March,  18C7,  ("to  regulate  the  tenure  of 
certain  civil  offices,")  which  remain  to  be 
examined.  Tbcy  do  not  arise  upon  the  con- 
sideration of  any  one  article  alone,  but  upon  the 
Consideration  of  nearly  all  of  them,  and  can 
be  most  conveniently  presented  in  this  place 
after  the  articles-  have  been  separately  exam- 
ined. 

1.  Was  the  lenure-of-office  act  constitutional 
in  its  application  to  heads  of  Executive  Depart- 
ments who  were  in  office  at  the  time  of  its  pas- 
sage T  This  question  assumes,  for  the  purposes 
of  argument,  that  tbcv  were  brought  within  the 
act  by  its  terms  and  that  a  new  tenure  was 
fixed  for  them  by  it.  I  have  no  hesitation  in 
answering  this  question  in  the  negative,  and  in 
holding  that  it  was  not  competent  for  Congress 
to  assign  to  Mr.  Stanton  an  office  of  more 
extended  duration  orgreater  security  of  tenure 
than  that  which  he  held  under  his  commission 
by  virtue  of  presidential  appointment.  This 
seems  to  me  too  clear  for  dount  or  denial  when 
we  consider  the  character  of  the  office  and  the 
plain  words  of  the  Constitution. 

The  Secretary  of  War  is  the  bead  of  an 
executive  Department ;  his  office  as  sach  head 
is  expressly  mentioned  in  the  Constitution,  and 
Lis  appointment  must  b«  by  the  President  by 
and  with  the  advice  and  consent  of  the  Sen- 
ate. As  ho  is  not  an  it^erior  officer,  within 
the  meaning  of  the  appointment  clause  of  the 
Constitation,  Copgresscaoaot  provide  another 
mode  of  appointing  himj  much  less  aasume  the 
power  of  appointing  him  to  themselves.  It 
follows  that  thef  cannot  give  to  a  Secretary  a 
right  to  hold  his  office  beyond  the  term  for 
which  he  was  appotnted,^  or  to  hold  it  freed 
from  a  condition  upoa  which  the  appointment 
was  made. 

Let  this  iwoposition  be  iUaatrated  by  axam- 
plcs  and  its  truth  and  soaadneas  wUl  more 
olcarly  aopear.  Take  the  case  of  a  fiUnre  Secre- 
tary, holding,  under  this  tenure-of-offioeae<,  for 
a  term  of  four  years  and  one  month  by  virtue 
of  a  presidential  appoiatmcnt  to  iriiiek  aeaa- 
torial  advice  and  eonsMt  ha*  been  given.  Can 
Coograsa  by  law  extend  hia  term  7  Can  they 
by  statute  authorii*  him  to  bold  his  office  for 
mg^totUunmnvMUtdotfuml    If ■»,  tha 


officer  will  hold  under  dte  atatnte  during  all 
the  time  added  to  his  term  in  contempt  of  the 
constitutional  power  of  appointment.  Agftin, 
suppose  the  case  of  a  Secretary  appointed  aiM 
oommissioned  to  hold  during  the  pleasure  of 
the  President  Can  Congress  by  statute  author- 
ise him  to  hold  during  good  behavior,  thus 
making  bis  office  one  for  Ufe  (unless  removed 
for  legal  miscondact)  instead  of  one  at  the 
pleasure  of  the  appointiDg  power?  In  this  ease, 
also,  the  new  richt  is  oonMrred  in  derogatioD 
of  the  power  bald  by  the  President  and  Senate 
under  the  Constitution.  And  in  the  precise 
ease  which  we  have  before  us,  Mr.  Stanton 
holding  under  his  appointment  and  coamisaioa 
at  the  pleunre  of  the  President,  can  Congress 
by  statute  give  him  a  right  to  hold  his  offiee 
for  a  term  of  years  against  the  President's 
will?  If  they  can  do  this  the^  can  also  here- 
after,«t  their  pleasure,  assign  him  an  additional 
term  of  years  or  give  him  a  Kfo  estate  in  his 
'  office.  In  either  case  what  hare  we  bot  a  new 
^uointment  to  office  by  Congress? 
By  the  express  words  of  the  Constitution  ike 

rineipal  officers  of  the  CKrvermnent  (iaelading, 
think,  the  heads  of  the  Executive  Depart- 
ments^ mast  ba  appointed  by  the  President  by 
and  with  the  advice  and  oonseot  of  the  Senate, 
and  the  appointment  of  inferior  officers  may  be 
vested  by  law  in  the  Presid«it  alone,  in  the 
eoarts  of  law,  or  in  the  head*  of  Departmenta. 
Bach  HoBse<of  Congress  may  choose  their  own 
officers,  but  in  no  case  whatever  can  Congress 
anoint  an  officer  of  the  Unitad  States.  Being 
Clearly  incapable  of  makiag  an  appointment 
they  cannot  change  one  aflerit  is  made,  giving 
it  a  character  and  duratian  which  were  not 
within  the  oontemptation  or  intention  of  the 
appointingpowerirnantha  office  was  conferred. 

1  conoluae,  then,  that  if  the  tenare-of-oflice 
act  be  construed  to  place  the  cases  of  Mr. 
Stanton  and  of  the  other  Lincoln  Seeretartes 
within  a  new  tenure-of-offiee  rule,  it  is  so  far 
forth  unconstitutional  and  void,  and  can  afford 
no  support  to  the  first  eight  and  to  ths  eleventh 
articles  of  impeachment. 

2:  It  is  important  to  observe  that  no  objec- 
tion upon  constitutional  grounds  is  made,  or 
can  be  mode,  to  some  parts  of  the  tenure-of- 
office  act.  The  sixth  section,  for  instanoe,  is 
entirely  unexceptionable,  and  was  very  prop- 
erly acted  upon  by  the'  President  iu  giving 
notice  to  the  secretary  of  the  Treasury  of  Mr. 
Stanton' s  suspension  in  August,  1867.  And  so 
the  second  section  of  the  act,  in  authorizing  the 
suspension  of  officers  between  sessions  of  the 
Senate,  violates  no  provision  of  the  Constitu- 
tion, ao3  denies  no  just  claim  of  executive 
power.  It  was  quite  competent  for  the  Presi- 
dent to  suspend  Mr.  Stanton  under  that  section, 
notwithstanding  his  denial  of  the  validity  of  the 
first  section,  and  if  he  had  done  so  in  express 
terms  ho  would  not  have  exposed  himself  to  a 
charge  of  inconsistency.  It  is  true  he  puts  his 
suspension  of  Mr.  Stanton  upon  the  executive 
power  to  remove  him  under  the  Constitution, 
holding  that  the  power  to  remove  includes  the 
power  to  suspend,  but  still  the  act  of  suspen- 
sion fell  within  the  letter  of  tiio  law  and  was  in 
all  respects  conformed  to  it.  While  it  was  from 
the  President's  point  of  view  a  good  exercise 
of  power  under  the  Constitution,  it  was  also 
undeniably  a  good  exercise  of  power  within  the 
terms  of  the  law ;  and  if  placed  upon  the  latter 

ground  alone  it  would  not  be  an  admission  of 
le  constitutionality  of  the  whole  law,  but  only 
of  so  much  of  the  second  section  as  authorizes 
suspensions  from  office.  It  is  only  necessary 
to  add  here,  by  way  of  explanation,  that  while 
Mr.  Stanton's  case  is  believed  not  to  come 
within  the  operation  of  the  first  section,  the 
power  to  suspend  him  is  clearly  conferred  by 
the  second. 

8.  I  hold  that  the  violation  of  law  by  a  Pres- 
ident which  will  constitute  an  impeachable  high 
crime  or  misdemeanor  must  be  a  willful  and 
intentional  violation,  and  in  its  nature  calcu- 
lated to  produce  serious  iojnry  to  the  public 
service.  Mistake  and  error  of  judgment  merely 
are  not  to  be  punbbed  by  impeachment,  but 
only  (tieTAas  aiid  willful  orimo  which  anaaii* 


gers  the  public  safety  or  wclihre.  Therefore, 
if  there  was  an  honest  misconstruction  of  the 
tenare-of-offiue  act  bv  the  President,  in  hold- 
ing that  Mr.  Stanton's  case  was  not  within  it, 
he  sannot  he  eonvieted.  The  removal  of  Mr. 
Stanton  was  not  an  act  caloolatedto  injure  the 
public  service  or  shook  the  moral  sense  of  the 
people.  And  the  construction  of  the  tennre- 
of-<Mtoe  act  adopted  t^  the  Prcndent,  whether 
right  or  wrong,  was  not  an  unreasonable  or 
rash  one,  bot  was  preeisely  that  construction 
wiiich  had  bean  assigned  to  it  in  the  Senate  at 
the  time  of  its  passage,  and  which  appears  to 
be  most  consistent  with  its  terms. 

4.  Aisoming  that  the  first  section  of  the 
tsnore-of-offioe  act  was  one  of  doubtful  consti- 
tationaiity  and  construction,  I  hold  that  the 
President  was  folly  justified  in  challenging  its 
application  to  his  Secretaries,  and  in  taking 
necessary  steps  to  have  its  validity  and  con- 
stiaction  determined  in  the  coutts  of  law.  But 
his  position  as  to  his  right  and  daty  in  this 
respect  has  been  grossly  misrepresented  and, 

KnM^,  greatly  misnaderstood.  It  was  stated, 
wever,  by  Judge  Curtis,  in  his  opening  for 
the  defease,  with  a  clearness  and  completraess 
which  leave  nsthing  to  be  desired,  and  remove 
all  excuse  for  misconception  or  complaint.  H« 
said: 

"I  am  not  intendinK  to  advance  nimn  or  ocenpr 
anr  aztraoia  croaDd,  booanse  no  snob  ground  hiu 
boon  advanoea  opon  or  oooapied  br  the  Proudeat 
of  tho  United  States.  Be  is  to  take  oare  that  the 
laws  be  faitbftilljr  oxeonted.    When  a  law  has  bees 

glased  throBsh  the  forms  of  lesUtation,  eithep  wUfa 
is  assent  or  without  his  assent,  it  is  his  doty  to  see 
that  that  law  is  faithfnlly  executed  so  long  as  nothinc 
is  required  of  him  but  ministerial  action.  Be  is  not 
to  erect  himself  ioto  a  judicial  conrt  and  deeide  that 
the  law  is  anconstitutiou  al,  and  that  therefore  ho  will 
notexecoteit."  •  •  •  •  "Ho  asserts  no 
snob  power.  Hehasnosncbideaofhisdoty.  His  idea 
of  his  dnty  is,  that  if  a  law  is  passed  over  his  veto' 
which  be  Believes  to  be  anconstitatioikal,  and  that 
law  affects  the  interests  of  thirdpersoos.  taoso  whose 
interests  are  affected  must  take  care  of  them,  vindi- 
cate them,  raise  questions  oonoemins  them  if  they 
should  be  so  advised.  If  auoh  a  law  affects  the  sea- 
eral  and  public  interests  of  the  people,  the  peopio 
most  take  care  at  the  polls  that  it  is  remedied  in  a 
constUational  way. 

"  But  when,  Senatois,  a  qnestion  arises  whether  a 
particular  law  has  cut  off  a  power  confided  to  him  by 
the  people  throngfa  the  Constitution,  and  be  alone 
can  raise  the  question,  and  he  alone  can  oaose  a 
iodicial  deeisioD  to  come  between  the  two  braaeiies 
of  the  Government  to  say  which  of  them  is  right,  and 
after  da*  delU>eral<on  with  the  advice  of  those  who 
are  his  proper  advisers,  he  settles  down  Armly  apoa 
the  opinion  that  such  is  the  character  of  the  law,  it 
remains  to  bo  decided  by  you  whether  there  is  any 
violation  of  hisdnty  when  ho  takes  the  needftil  steia 
to  raise  that  question  and  have  it  peaoefnlly  de- 
cided."—/Vw*  3S2. 

And  i^ain  be  sud,  (page  891 :) 

"  So  long  as  it  is  a  question  of  administrativo  doly 
merely  he  [the  PresidentJ  holds  that  he  is  booad  by 
tho  law." 

It  is  admitted  on  all  hands  that  a  private 
citizen  may  proceed  in  a  peaceful  manner  to  re- 
sist any  law  which  violates  his  personal  rights 
under  the  Constitution,  and  may  bring  such 
law  before  the  courts  for  judicial  condemnation. 
And  even  if  he  should  bo  mistaken  as  to  his 
right,  and  as  to  the  invaliditjr  of  the  law,  hia 
error  will  not  be  imputed  to  him  as  a  crime. 

And  BO,  where  a  quesUon  arises  as  to  the 
constitutional  right  of  the  President  to  change 
his  constitutional  advisers — the  men  who  con- 
stitute his  political  household,  and  for  whose 
acts  he  is  responsible  to  the  people  and  to  the 
law — as  against  a  statute  whicn  invades  or 
denies  to  him  such  right,  can  it  be  doubted  that 
he  may  challenge  the  statute  and  carry  it  into 
the  courts  of  law  for  judgment?  And  where 
the  statute  is  plainly  in  contempt  of  the  past 
practice  of  the  Oovemment,  and  of  the  vei/ 
highest  authorities  which  can  be  cited  upon 
a  question  of  constitutional  law,  and  no  one 
but  the  President  can  bring  it  to  the  test  of 
judicial  examination  and  judgment,  is  not  his 
duty  to  challenge  it  as  incontestible  as  his  right? 

OORCLCSIOV. 

I  have  now  concluded  my  examinatioa  of  tiM 
several  articles  of  impeachment  and  of  the  act 
of  Congress  upon  which  most  of  them  are 
founded.  The  general  qnestion  of  presiden- 
tial power  nnder  the  Constitution  to  remove 
offieem  of  th«  United  States  from  offiea  at  dia- 
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cretion,  has  been  bnt  slightly  noticed,  aad  no 
attention  has  been  bestowed  upon  those  topics 
of  declamation  and  inreetive  which  have  been 
intruded  into  the  trial.  The  constitutional 
auestiou  was  discussed  by  me  at  length  when 
tne  teDure-of-offioe  act  was  passed,  and  I 
do  not  find  it  necessai;  to  repeat  the  argo- 
ment  then  made  b;  me  in  order  to  explain  or 
vindicate  my  judgment  upon  these  articles  of 
impeachment.  As  to  the  extraneous  and  ir- 
relevant matters  introduced  into  the  trial,  and 
particularly  into  the  argument,  I  put  them 
wbollyaside.  This  case  is  to  be  Iriea  upon  the 
laws  which  apply  to  it,  and  apon  the  facts 
which  are  duly  proved.  The  issue  joined  is 
not  political  but  judicial^  and  it  is  upon  spe- 
ciGc  articles  of  accusation.  They  are  to  be 
decided  honestl^f  and  firmly,  and  nothing  beside 
them  is  to  pass  into  judgment. 

'In  my  opinion  the  acquittal  of  the  President 
upon  all  the  charges  preferred  a^inst  him  is 
authorized  by  law  and  deraandcKl  by  justice. 
He  has  committed  no  high  crime  or  misde- 
meanor. He  has  trampled  upon  no  man's 
right ;  he  has  violated  no  pablic  duty.  He  has 
kept  his  oath  of  office  nnbroken,  and  has  sought 
in  a  lawful  manner  to  vindicate  and  preserve 
the  high  constitational  powers  confided  to  him 
by  the  people.  He  cannot  and  ought  not  to 
be  punished  for  his  opinions  npon  public  meas- 
ures and  public  policy ;  and,  in  contemplation 
of  law,  his  conduct  in  all  the  matters  brought 
before  us  for  review  has  been  irreproachable. 
What  be  has  done  indicates  not  criminal  in- 
tent bat  patriotic  purpose;  and  besides,  that 
true  courage,  sustainea  ana  invincible,  which 
grapples  with  difficulty  and  defies  danger. 


OPINION 

OP 

HON.  JAMES  B.  DOOLITTLE, 

Delivered  orcBly  during  the  coTuxdlation. 

Mr.  Chief  Justice  and  Senators : 

I.  OF  THK  BBHOriL  OT  BXUfnOS, 

I  concur  in  so  moch  of  the  opinions  of  Sen- 
ators Hbhdricks,  Grimes,  Jobssoit,  Fbssik- 
DBN,  Tbuhbut.!.,  and  Bdokalew,  that  I  shall 
not  go  over  the  gronnds  so  abl^r  stated  by  them, 
to  give  a  general  opinion  in  tlus  cause.  They 
all  concur  with  the  Senator  from  Ohio  [Mr. 
Shermak]  and  with  my  oolleagae  [Mr.  Howi] 
that  the  tennre-of-offioe  act  1«m  the  President 
at  liberty  to  remove  the  Secretary  of  War  at 
pleasure.  In  this  opinion  I  agree.  -  I  think  that 
opinion  will  command  the  assent  of  nine 
tenths  of  the  legal  profession  of  the  whole 
coantry.  It  is  too  clear,  in  my  opinion,  to  admit 
of  serious  aigumeot,  aad  I  sfaaU  spend  no  time 
npon  that. 

It.  or  TBI  APPOiNTmsT  or  tboxas  ad  ivrsitiic. 

Upon  the  question  whether  the  act  of  1863 
in  relation  to  cui  interim  appointments  repealed 
the  act  of  1795,  I  wish  to  say  a  word.  There 
is  no  express  repeal.  If  repealed  at  all  it 
must  be  by  implication. 

The  act  of  1795  covers  all  vacancies — vacan- 
cies by  death,  by  resignation,  by  removal,  and 
by  expiration  of  term — four  in  aU.  Its  lan- 
^age  is,  "  That  in  case  of  vacancy"  (includ- 
ing all  vacancies)  "  it  shall  be  lawful  for  the 
President  to  authorize  any  person  to  perform 
the  duties,"  Ac,  fora  term  not  longer  than  six 
months. 

The  act  of  1863  says  that  in  case  of  two 
vacancies,  namely,  by  death  or  by  resignation, 
the  President  may  authorize  some  other  officer 
to  perform  those  duties  not  longer  than  six 
months. 

While  the  act  of  1795  covers  all  vacancies, 
including  vacancies  by  removal  and  vacancies 
by  expiration  of  term,  as  well  as  by  death  and 
b^  resignation,  the  act  of  1868  does  not  pro- 
vide for  the  two  vacancies  first  named  at  all. 
Of^eeessity,  therefore,  it  does  not  repeal  or 
modify  that  act  as  to  those  two  vacancies. 

My  colleagne  [Mr.  Howe]  is  entirely  mistaken 
in  saying  that  the  aot  of  1795  was  made  ohaolete 


by  the  act  of  1868.  It  is  true,  in  the  margin 
of  the  volume,  (first  vol.,  416,)  the  word"  o^ 
solete"  is  found.  But  immediately  over  it  are 
found  the  words,  also,  "act  of  Mav  8,  1792, 
ch.  37."  It  is  the  octof  1792  which  is  marked 
obsolete,  not  the  act  of  1795.  What  makes 
this  certain  is,  the  volume  itself  was  published 
in  1825,  nearly  forty  years  before  the  act  of 
1863. 

Besides,  President  Buchanan,  in  1860,  under 
the  act  of  1795,  appointed  Mr.  Holt  Secretary 
of  War  ad  interim  in  place  of  Floyd.  The  Sen- 
ate, by  resolution,  asked  him  by  what  authority 
he  acted,  the  Senate  being  in  session.  His 
answer  was  conclusive — overwhelming;  giv- 
ing more  than  a  hundred  cases  of  similar 
appointments  ad  inla%m.  It  is  impossible  for 
my  colleague  to  maintain  that  the  statute  of 
1795  is  obsolete. 

Neither  is  the  statute  of  1796  repealed  by 
the  act  of  March  2,  1867,  so  far  as  the  case  of 
Stanton  is  concerned;  for  unless  his  case  is 
covered  by  that  act,  and  my  colleague  demon- 
strates that  it  is  not,  his  removal  and  the  author- 
ity issned  to  General  Thomas  to  perform  the 
duties  ad  interim  is  no  violation  of  that  act. 
It  is  clearly  within  the  act  of  1795.  I  shall 
dwell  no  longer  upon  that. 

Mr.  HARLAN.  I  desire  to  coll  the  atten- 
tion of  the  Senator  from  Wisconsin  to  certain 
words  in  the  act  of  1795  which  I  have  not  heard 
commented  upon  and  which  may  be  words  of 
limitation,  namely,  "  whereby  the^  cannot  per- 
form the  duties  of  their  respective  offices." 
Do  not  these  words  limit  the  act  to  certiua 
vacancies? 

Mr.  DOOLITTLE.  Let  me  remind  my 
honorable  friend  from  Iowa  [Mr.  HabulnJ 
that  he  will  find  the  same  words  in  the  act  of 
1863  applying  to  vacancies  caused  by  death  and 
resignation  ' '  whereby  they  cannot  perform  the 
duties  of  their  respective  offices." 

Mr.  BUCEALEW.  The  same  words  are 
in  the  act  of  1792.  In  the  actsof  1795  and  1863 
these  words  were  borrowed  from  the  act  of 
1792. 

Mr.  DOOLITTLE.  That  is  true;  I  thank 
the  Senator  from  Pennsylvania.  I  think  it 
clear  that,  under  the  act  of  1705,  the  President 
can  aathorise  a  person  to  do  the  duties  of  the 
head  of  the  War  Department  in  case  of  vacancy 
by  removal,  and  the  power  to  remove  Mr.  Stan- 
ton is  clear  under  the  act.  The  Senator  from 
Ohio,  [Mr.  Sberman,]  upon  the  passage  of  the 
actj  maintained  that,  ana,  in  his  opinion  jnst 
delivered,  makes  that  point  too  ^ear  to  be 
questioned. 

As  to  the  other  charges  I  concur  entirely  with 
the  opinions  of  Senators  Hbhdricks,  GbimbSi 
and  others,  and  Aallnot  repeat  what  they  have 
so  well  said.. , 

But,  Mr.  Chief  Justice  and  Senators,  there 
is  another  point  upon  which  I  wish  to  submit 
my  views,  very  briefly.  The  Senator  from 
Ohio  said  however  conscientiously  the  Presi- 
dent may  have  believed  that  he  bad  a  right  to 
appoint  Mr.  Thomas  <td  interim,  if  two  thirds 
of  the  Senate  differ  with  him  in  opinion  in  the 
oonstruotion  of  the  law  he  mnst  be  foand  guilty 
of  a  high  crime  or  high  misdemeanor,  for  which 
h9  should  be  removed  from  his  high  office. 
From  this  doctrine  I  dissent.  The  President, 
as  the  Chief  Executive,  is  compelled  officially 
to  construe  the  laws  of  Congress.  He  must 
execute  them ;  and  to  do  that  he  must  know 
their  meaning.  If  be  mistake  the  meaning  of 
a  doubtful  statute,  upon  which  the  ablest  Sen- 
ators and  lawyers  disagree,  to  sav  he  can  be 
foand  guilty  of  a  high  crime  or  nigh  misde- 
meanor because  he  mistakes  its  true  meaning 
while  honestly  seeking  to  find  it  shocks  the 
moral  sense  of  the  civilized  world.  It  is  a 
monstrous  proposition.  Intention,  criminal  in- 
tention, is  of  the  very  essence  of  crime.  A 
public  officer  may  commit  a  trespass  and  become 
liable  to  respond,  in  damages,  in  a  civil  suit, 
when,  mistaking  the  law,  he  violates  the  rights 
of  person  or  property  of  another.  But  to  say 
that  a  high  public  officer,  with  good  motives 
and  with  an  honest  intent  to  obey,  though  be 
(oistake  tho  meaning  vfa  s^Uttto,  eaa  beuHod 


goilty  of  a  high  crime  and  misdemeanor  which 
uialf  subject  nim  to  the  heaviest  punishment 
which  can  fall  upon  a  pablic  man  in  high  office, 
is  to  assert  a  doctrine  never  before  beard  in 
any  court  of  justice.  There  is  no  evidence  to 
show  on  his  part  an  intention  to  violate  the 
Constitution  or  the  law.  From  a  criminal  act 
a  criminal. intent,  iu  the  absence  of  proof  to 
the  contnwy,  may  be  inferred.  But  in  this 
case  all  criminal  intent  is  positively  disproved 
by  the  Managers  themselves. 

The  message  of  the  President  which  the  Man- 
agers have  put  in  evidence  against  him — and 
there  is  no  evidence  to  contradict  it — distinctly 
avers  his  entire  good  faith ;  and  further,  that 
he  was  advised  by  all  the  members  of  his  Cab- 
inet, including  Mr.  Stanton ; 

First,  that  the  tenure-of-office  act  was  un- 
constitutional, and  therefore  no  law  at  all. 

Every  student  at  law  knows  that  every  enact- 
ment of  Congress  is  just  as  much  subject  to 
the  higher  law  of  the  Constitution  as  if  it 
contained  an  cxpre.ss  proviso  in  these  words: 
"  Provided  that  nothing  herein  contained  shall 
have  any  force  or  validity  whatever  unless  it  is 
authorized  by  the  Constitution  of  the  United 
States."  In  a  word,  an  unconstitutional  enact- 
ment is  not^a  law ;  it  is  void ;  and  void  things 
are  no  things  at  A\. 

And  secondly,  the  message  proves,  also,  that 
every  member  of  his  Cabinet  advised  him  that 
if  the  law  were  constitutional  his  power  to  re- 
move Stanton  was  not  limited  by  the  very  terms 
of  the  act. 

It  will  be  remembered,  also,  the  President's 
connsel  offered  to  prove  the  fact  that  the  Pres- 
ident was  so  advised  by  every  member  of  his 
Cabinet,  including,  of  course,  the  Attorney 
General. 

Now,  Mr.  Chief  Justice  and  Senators^  what- 
ever effect  may  be  given  to  the  opinions  of 
other  members  of  the  Cabinet,  the  opinion  of 
the  Attorney  General,  given  to  the  President, 
must  be  regarded  as  judicial  so  far  at  least  in 
the  absence  of  bad  faith  in  him,  or  in  the  Pres- 
ident when  acting  upon  that  opinion,  as  to  pro- 
.  tect  the  President  from  all  charge  of  crime  or 
high  misdemeanor. 

The  statute  providing  for  an  Attorney  Gen- 
eral enacts : 

"And  thcro  shall  also  be  appointed  a  meet  penon, 
learned  in  the  law,  to  act  as  Attorney  Qenoral  of  the 
United  States,  who  shall  be  sworn  or  aUrmed  toa 
riiil^it'ul  e.tecution  of  hi*  offiee;  whove  doty  It  shall 
be  tu  i>rusecute  and  conduct  all  suits  in  the  Supreme 
Court  in  wbiih  the  United  States  shall  be  concerned, 
and  to  eivo  his  advice  and  opinion  upon  qaesliona 
of  law,  when  required  by  the  Presidentof  the  United 
States,"  Arc. 

This  opinion  of  the  Attorney  General,  if  given 
and  acted  upon  in  good  faith  by  the  President, 
is  a  protection  against  any  charge  of  high  crime 
or  high  misdemeanor.  The  Attorney  General 
is  chosen  because  be  is  learned  in  tne  law,  to 
advise  a  President  who  may  not  be  a  lawyer  at 
all.  He  is  confirmed  by  the  Senate  as  a  judge 
is  confirmed,'for  his  high  character  and  legal 
learning. 

Take  the  case  of  General  Grant,  who  is  a 
candidate  for  the  Presidency.  He  is  no  law- 
yer. Suppose  he  should  be  elected,  and  the 
Senator  from  New  Jersey,  who  is  learned  in 
the  law,  should  be  nominated  and  confirmed  by 
the  Senate  as  his  Attorney  General,  and  that 
some  of  the  many  doubtful,  hasty,  and  almost 
unintelligible  acts  of  Congress  came  before  him 
for  construction  ;  if  General  Grant  should,  in 
,  good  faith,  act  upon  the  opinion  of  Senator 
Frblikohctbrn  as  his  Attorney  General,  no 
matter  how  erroneous  that  opinion  might  be, 
C4D  any  man  be  so  lost  to  all  sense  of  common 
justice  and  fiur  dealing  as  to  assert  that  Gen- 
eral Grant  could  be  guilty  of  a  high  crime  or 
high  misdemeanor  when  acting  in  accordance 
with  it.  And  learned  in  the  law  as  that  hon- 
orable Senator  is,  huh  as  he  deservedly  stands 
in  the  profession  in  uis  State,  it  is  certainly  no 
disparagement  to  him  to  say  that  Mr.  Stanbery 
stands  as  high  as  he  or  any  other  Senator  upon 
this  floor  in  personal  character  and  legal  ability. 

Sir,  much  may  be  forgiven,  much  must  be 
forgiven  in  times  of  high  part^  excitement  for 
the  jttdieial  blindneia  which  it  begets.    But 
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when  tbis  temporary  and  frenzied  excitement 
shall  have  pnssed  away,  as  pass  it  will,  and 
when  men  ghall  carefnlly  review  this  case  and 
all  the  evidence  given  on  this  trial,  their  «nr- 
prige  will  be  not  that  a  few  Repnbliean  Sen- 
ators can  rise  above  party  prejadiceand  mflise 
to  be  driven  from  their  clear  convictions  by 
party  foror,  htit  their  uttpr  astonishment  wifi 
De,  that  any  respectable  Senator  should  ever 
for 'one  moment  have  entertained  the  thought 
of  coDvictinetbe  President  of  the  United  States 
of  a  high  cnme  or  a  high  misdemeanor  npon 
the  charges  and  evidence  produced  upon  this 
trial. 

OPINION 

OF 

HON.  JOHN  B.  HENDERSON. 

On  the  Stst  da^  of  February  last  the  Presi- 
dent of  the  United  States  issued  an  order 
directed  to  Edwin  M.  Stanton,  Secretary  of 
War,  declaring  that  Stanton  thereby  was  re- 
moved from  his  said  office,  and  bis  fanctions 
as  Secretary  would  cease  on  receipt  of  the 
order.  v 

On  the  same  day  he  issued  and  delivered 
to  Lorenzo  Thomas,  Adjutant  General  of  the 
Army,  a  letter  of  authonly  to  act  as  Secretary 
of  War  adinterim,  in  place  of  Stanton  removed ; 
Stanton  being  directed  to  transfer  to  Thomas 
all  the  records,  books,  papers,  and  other  prop- 
erty of  the  Department. 

These  two  acts  of  the  President,  varied  only 
ID  the  form  of  the  charges,  constitute  the  chief 
offenses  contained  in  the  first  eight  articles  of 
impeachment.  It  is  true  that  the  fourth,  fifth, 
sixth,  and  seventh  articles  charge  an  ttnlawfnl 
conspiracy  between  the  President  and  Thomas 
to  put  Stanton  oat  and  get  Thomas  in^  and 
some  of  these  articles  charge  that  the  President 
designed  to  carry  out  this  conspiracy  by  force 
and  violence. 

Waiving  for  the  present  all  questions  touch- 
ing the  technical  suflSciency  of  the  charges,  as 
weh  as  the  weight  and  sufficiency  of  the  evi- 
dence adduced  to  support  them,  I  will  first 
inquire  whether  the  IH^sident  could  legally  do 
what  he  intended  to  do  by  issuing  the  orders. 

In  my  view  of  the  law,  the  first  and  only 
really  important  question  to  be  settled  is  this: 
could  the  President  lawfully  remove  Mr.  Stan- 
ton as  Secretarr  of  War  on  the  21st  day  of 
February  last  ?  I  am  aware  that  the  other  ques- 
tion has  been  discussed  at  great  length,  and 
not  without  much  learning,  to  wit :  could  the 
President,  even  admitting  liis  power  to  remove 
Stanton,  make  an  adrnferim  designation  to  fill 
the  vacancy  thus  created,  until  an  appoint- 
ment could  be  regularly  made? 

I  think  that  to  answer  the"  former  propo- 
sition ftirnishes  a  full  answer  to  the  latter.  If 
the  President  could  not  remove  Stanton,  then 
there  was  no  vacancy  to  be  filled  by  the  desig- 
nation of  Thomas,  if  he  could  legally  remove 
Stanton,  a  vacancy  was  created  which  under 
the  laws  as  they  existed  on  that  day  could  be 
filled  by  this  ad  i'nf«rt'ni  appointment. 

As  the  two  qne.stions  are  so  intimately  con- 
nected, I  may  examine  them  together,  and  I 
proceed  to  show  that  the  President  possessed 
the  undoubted  power,  under  the  laws  of  Con- 
gress, to  remove  Mr.  Stanton  on  the  day  he 
attempted  to  do  so  byissuing  the  order.  This 
is  the  opinion  that  I  have  entertained  at  all 
times,  and  which  I  repeatedly  avowed,  both 
berore  and  after  the  passage  of  the  tenurie-of- 
office  bill. 

The  Constitution  "vesta  the  executive 
power  "  in  the  President.  He  is  sworn  faith- 
fully to  "  execute  the  office  of  President,"  and 
that  he  will  "  preserve,  protect,  and  defend  the 
Constitution  of  the  United  States."  Apartof 
the  executive  power  expressly  placed  in  his 
hands  is  that  "  he  shall  take  care  that  the  laws 
be  faithfully  executed."  The  Constitution  is 
silent  as  to  the  power  of  removing  officers.  It 
provides  for  their  appointment  by  nomination 
by  the  President  with  the  advice  and  consent 
of  the  Senate.    But  if  tiM  Senate  stioaldvottw 


in  session  when  a  vacancy  shall  "  happen,"  it 
is  provided  that  the  President  may  "  fill  up  V 
such  vacancy — 

"  By  RraDting  a  commission,  Wbteh  shall  expire  at 
the  «ii<l  of  their  sext  sesiion ;  bat  the  Oonsress  may 
by  Uw  ve^  the  appointmeDt  of  saob  inferior  offioen 
ti  thoy  think  proper  In  the  President  alone,  in  the 
eourtsof  law,  or  in  thehoads  of  Departments." 

It  will  be  observed  that  ample  provision  is 
made  for  the  Jilting  of  offices,  but  no  express 
provision  is  made  for  vacating  them.  It  is 
made  the  duty  of  the  President  to  "  execute  " 
the  laws,  and  he  can  only  do  it  through  the 
officers  provided  by  law  for  that  purpose.  If 
they  become  corrupt  or  incompetent  or  refuse 
to  execute  the  law,  there  is  no  express  remedy 
named  in  the  Constitution  except  the  impeach- 
ment process.  The  impeachment  clause,  it  was 
at  once  seen,  was  wholly  inefficient  as  a  remedy. 
The  offices  of  Government  would,  in  the  natu- 
ral course  of  things,  become  so  numerous  as  to 
occupy  the  entire  time  of  Congress  in  trying 
the  delinquencies  of  incumbents.  And  unless 
the  offending  officer  could  be  removed  by  some 
other  means,  the  Government  might  be  brought 
into  the  greatest  possible  danger  if  not  entirely 
overthrown  by  the  treason  and  corruption  of 
high  officialgj  during  the  recess  of  Congress  or 
even  during  its  session,  but  before  an  effective 
remedy  could  be  applied. 

Therefore  it  is  that  this  question  of  removals 
from  office  challenged  such  early  attention  and 
was  so  ably  and  so  exhaustively  examined  by 
the  Plrst  Congress  which  met  under  the  Con- 
stitution. Many  of  the  men  who  assisted  in 
framing  the  Constitution  were  in  this  Congress 
and  participated  in  the  debate.  The  first 
offices  created  by  this  Congress  were  the  Secre- 
taryships of  Foreign  Afiairs,  of  War,  and  the 
Treasury ;  and  the  questions  debated  were  the 
power  of  the  President  under  the  Constitution 
to  remove  these  officers  at  his  will  and  pleasure, 
and  the  necessity  and  propriety  of  so  declaring 
by  law.  The  House  of  Representatives,  under 
the  lead  of  Mr.  Madison,  by  a  large  m^ority, 
and  the  Senate,  by  the  casting  vote  of  John 
Adamg,  decided  that  the  power  of  removal 
existed  in  the  President  by  virtue  of  the  Con- 
stitution itself.  All  agreed  that  officers  mnst 
and  should  be  removable  in  some  way  other 
than  by  impeachment.  Some  of  the  members 
said  the  power  was  in  the  President  alone: 
others  contended  it  rested  in  the  President  and 
Senate,  precisely  as  did  the  power  of  appoint- 
ment. 

I  am  aware  that  some  persons  now  insist 
that  the  result  of  the  votes  establishing  these 
Departments,  in  the  First  Congress,  was  not 
such  as  to  indicate  a  constitutional  construc- 
tion in  favor  of  the  presidential  power  of  re- 
moval. I  think  otherwise.  1  am  satisfied  that 
a  careful  examination  of  the  debate  and  the 
conclusion  arrived  at  by  the  votes,  will  con- 
vince any  nnprejadiced  mind  that  the  First 
Congress  clearly  and  explicitly  conceded  this 
power  to  the  President  as  a  constitutional 
prerogative  which  conld  not  be  limited  or 
controlled  by  law.  Whatever  we  may  nrge 
against  this  conclusion  as  a  correct  exposition 
of  the  Constitution,  we  cannot  well  doubt  that 
such  was  the  conclusion  arrived  at 

Judge  Stoty,  in  his  Commentaries  on  the 
Constitution,  Chancellor  Kent  in  his  work  on 
Ameri  can  Law,  theSnpreme  Court  of  the  United 
States,  and  the  most  distinguished  of  our  states- 
men, at  all  periods  from  that  day  to  this,  admit 
that  the  decision  of  the  First  Congress  was  such 
as  I  have  stated  it.  Many  of  them  think  the 
conclusion  was  wrorf^,  but  the  fact  itself  is  a 
part  of  the  history  of  the  country.  But  whether 
this  First  Congress  was  ri^ht  or  wrong  in  its 
construction  of  the  Constitution  amounts  to 
but  little  as  I  view  this  subject,  exceptasitmay 
tend  to  interpret  and  explain  its  legislation. 
Let  it  be  kept  in  mind,  while  we  refer  to  these 
laws,  that  they  were  passed  by  men  who  believed 
that  the  power  of  removing  all  appointed  offi- 
cers, except  judges  of  the  Supreme  Court, 
who  held  by  fixed  tenure,  was  vested  in  the 
President  by  the  Constitution  and  could  not  be 
withdrawn  by  law.  The  power  of  appointing 
their  successon  was  in  the  President  and  Sea- 


ate,  and  the  exercise  of  this  power,  they  thonght, 
conld  be  regulated  by  law.  Believing  that  they 
could  not  take  away  the  power  of  removal,  if 
they  desired,  they  were  yet  fnrther  clearly  of 
the  opinion,  and  so  expressed  themselves,  that 
Cabinet  officers  should,  and  mtisi  necessarily, 
be  removable  at  the  will  of  the  President,  he 
being  responsible  for  their  acts. 

On  the  9th  of  August,  1789,  the  act  wu 
pkssed  creating  the  War  Department.  The  first 
section  of  the  act  declares  that  the  Secretary — 

"Shan  perfbrm  and  execute  such  duties  as  shall 
tnax  tine  to  time  be  enjoiaed  on  or  intraeted  to  his 
br  the  Presideat  of  the  Doited  States,  agreeably  to 
toe  Constitution  relative  to  military  commissioos  or 
to  the  litnd  and  naval  force*,  ships  or  warlike  slorei 
of  theUnited  States,  ortosoehother  matters  reapeet- 
ing  military  or  naval  affiuta  a*  tbe  Prasideot  of  tiM 
United  States  shall  assisn  to  said  Department,"  ite. 

And,  further,  that  the  Secretary — 

" Shall oooduot  the  business  of  th o said  Department 
Insoch  manneros  the  President  of  the  United  States 
shall  froai  time  to  time  order  and  instruct." 

The  second  section  provides  forachief  cleik 
to  the  Secretary,  who — 

"Whcni^er  the  said  principal  officer  shall  bere- 
a*Te4  from  oSoe  by  the  PresideBt  of  the  United 
States,  or  in  any  other  case  of  vaeancy.  sball,  dnrinji 
such  vacancy,  have  the  charge  and  custody  of  all 
records,  books,  and  papers  of  the  Department." 

On  the  27th  of  July  preceding,  the  Depart- 
ment of  Foreign  Affairs  had  been  established 
with  precisely  similar  provisions,  and  on  the 
2d  of  September  following  the  Treasury  De- 
partment was  established  with  the  same  pro- 
visions, except  that  if  the  Secretary  shonla  be 
removed  by  the  President,  or  a  vacancy  other- 
wise occor,  the  Assistant  Secretary,  who  was 
really  clerk,  should  have  charge  during  the 
vacancy.  Now,  whether  I  look  to  the  words 
of  these  acts,  te  the  eoatemporaneous  history 
of  their  passage,  to  the  subsequent  construction 
given  them  by  our  statesmen  and  jurists,  or  to 
the  action  of  the  Government  under  them,  I 
an  forced  to  the  concloeion  that  whatever  mttf 
be  the  President's  constitutional  power  in  the 
premises,  the  power  to  remove  these  officers 
absolutely  is  given  to  the  President  by  the  laws 
themselves,  and  was  so  intended  at  the  lime. 
Th.t  Departments  are  called  Bzecntive  Depart- 
ments. They  are  required  to  conduct  their 
a6birs  as  the  "  President  shall  order  or  ia- 
stmct,"  and  he  is  authorized  to  assign  them 
duties  sot  specified  in  the  acts,  wfaitm  duties 
shall  be  diseaarged  "in  the  manner  direeted 
by  hin."  He  is  clearly  responsible  for  their 
conduct,  and  each  one  of  the  acts  provides  in 
terms  that  he  may  remove  the  officer  at  any 
ttmo,  and  the  acts  designate  who  shall  succeed 
them  in  case  of  removal  or  other  vacan^.* 

In  this  state  of  the  law  it  will  be  observed 
that  BO  ^ssible  difference  can  exist  in  tbe  suc- 
cession, whether  the  removal  or  other  vacanqr 
should  occur  dating  tlM  recess  or  session  of 
Congress.  In  the  cases  of  the  State  and  War 
Departments,  the  chief  clerk,  and  in  that  of  the 
Treasury  Department,  the  Assistant  Secretary, 
must  succeed  by  virtue  of  the  law. 

And  under  such  circumstances  why  should 
the  power  of  removal  be  confined  to  the  recess 
of  the  Senate  and  be  dormant  during  the  ses- 
sion? No  matter  when  the  removal  is  made 
the  same  person  takes  the  office.  If  made  in 
recess  he  will  hold  on  during  the  succeeding 
session,  unless  the  President  should  see  fit  to 
make  a  new  nomination,  and  the  Senate  should 
confirm.  If  made  during  the  session,  the  sne- 
cessor  fixed  by  law  holds  during  that  session 
and  through  the  coming  recess,  if  the  President  . 
so  wills.  Hence  it  seems  clear  that  so  far,  at 
least,  as  these  Cabinet  officers  are  concerned, 
there  is  no  foundation  for  the  pretense  tbst 
the  President  may-  remove,  as  (general  Jack- 
so*  did  in  the  case  of  Duane,  and  as  oth^ 
Presidents  have  done  without  question,  during 
thereeess,  bntcaRtiotremoveduringthesessioD. 
There  is  no  possible  reason  for  the  dtstiactioa, 
and  in  the  aosence  of  any  such  reason  I  lake  it 
the  distinction  itself  does  not  exist  Let  it 
be  remembered  that  the  law  was  made  by  m«n 
who  admitted  that  the  President  conld  remove 
by  virtne  of  the  Constitution  and  independ- 
ently of  tbe  law.  They  so  worded  the  law  as 
merely  to  conform  it  t«  tke  OcMMUtntion,  m» 
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they  understood  iL  If  tbe  power  was  a  con- 
stitutional power,  it  was  surely  as  vigorous  and 
effective  during  the  session  as  in  the  recess  of 
the  Senate,  and  the  law  being  designed,  no 
doubt,  to  be  as  broad  as  they  held  the  Consti- 
tution itself  to  be,  I  cannot  suppose  it  was 
intended  to  conline  removals  to  time  or  limit 
tbeu  by  circumstances.  To  the  President  is 
siveo  the  unlimited  power  to  remove.  If  he 
does  remove,  whenever  it  occurs  the  \»,w  has 
fixed  the  successor. 

In  this  state  of  the  law  I  will  admit  that  if 
the  President  had  removed  one  of  tltese  Secre- 
taries during  the  session  of  the  Senate,  and 
bad  nominated  a  successor  to  the  Senate,  this 
successor  could  not  have  entered  on  bis  duties 
until  he  had  been  conBrmed.  The  chief  clerk 
or  Assistant  Secretary,  as  the  case  might  be, 
would  have  held  the  office  till  confirmation. 

Thus  stood  the  law  on  the  subject  of  these 
three  Departments  until  May  8,  1702.  The 
•igblh  secllon  of  the  act  of  that  date  changed 
the  rule  for  these  temporary  successions  in 
certain  cases,  and  extended  the  same  rule  to 
other  oBicers  in  the  Departments  beside  the 
beads  thereof.  Under  the  former  acts,  however 
the  vacancy  might  be  occasioned,  whether  by 
removal  or  otherwise,  tlie  person  to  take  th« 
office  temporarily  was  fixed,  and  must  be  the 
clerk  or  Assistant  Secretary.,  But  it  wa»  now 
provided — 

"  That  in  oaM  vf  dwUh,  abMnn  from  the  iMt  of 

Gnvornment.  oreicknMf  of  these  Secretaries,  it  sbutl 
be  lawful  for  the  President  of  the  United  giatos,  in 
Mse  bo  abatl  think  it  neoenar^,  to  autb«r»e  aor 
person  or  uenoo^,  at  bis  duoretion,  to  perform  the 
Autles  of  the  said  respective  offices  until  a  successor 
be  appointed,  or  until  such  absence  or  inability  b; 
■ieknaM  (hall 


After  the  easaage  of  this  act  if  a  vacancy 
should  have  been  created  by  removal  in  the 
head  of  a  Department,  the  President  couM 
not  have  "authorized  any  person  or  persons," 
at  his  discretion,  to  take  charge  of  the  office. 
For  instance,  he  could  remove  the  Secretary 
of  War,  but  the  chief  clerk  still  would  become 
the  acting  Secretary.  He  conld  only  designate 
another  person  in  case  the  vacancy  occurred 
from  death,  or  from  temporary  absence  or  sick- 
ness. It  will  be  observed  that  this  act  fixes 
no  limitation  of  service  for  the  temporary  suc- 
cessor. 

The  next  change  made  was  by  the  act  of 
July  18;  1795.    This  act  provides — 

"That  in  ease  of  vacancy  in  the  ofBce  of  Secretary 
of  State,  Secretary  of  Treasury,  or  of  Secretary  for 
the  Oepartmeat  of  War."  (b«inic  tbe  onlr  Kzeeo- 
tive  Departments  yet  established,]  "it  sball  be  law- 
ful for  tbe  President  of  tbe  Unitea  States,  in  case  ho 
shall  think  it  neeewary,  to  anthorite  any  person  or 
persona,  at  bl* discretion, to  perlurm  tbo  duties  oftka 
•aid  rospective  oBees  oatil  a  tueomaot  be  BMointadi 
or  such  vacancy  be  filled," 

_  The  effect  of  this  act  is  simply  to  extend  the 
discretionary  power  of  the  .President,  iu  mak- 
ing temporary  appointments,  to  caaos  of  re- 
moval and  expiration  of  term,  which  were  not 
provided  for  in  the  actof  17i)2.  But  inasntueli 
ks  tbe  President  could  now  remove  any  of  tbe 
Secretaries  and  all  subordinates  in  their  De- 
partments not  appointed  by  the  beads  thereof^ 
and  appoint  others  at  his  own  will,  Congress 
thought  it  wise  to  limit  the  term  of  tlie  sscoeed- 
ing  temporary  incumbent  by  adding  the  follow- 
ing proviso,  to  wit:  "That  no  one  vacancy 
shall  be  supplied  in  the  manner  aforesaid  for  a 
longer  term  thausix  mouths."  The  President's 
power  of  removal  was  not  interfered  with,  Ii« 
could  still  remove  iiv  session  or  vacation,  aitd 
now  he  could  designate  at  discretion  the  tem- 
porary successor,  But  at  tbe  expiration  of  six 
months  the  office  l>ecame  vacant,  and  thus  tbe 
Senate  retained  its  advisory  power,  so  far  as  it 
chose  to  retain  it,  over  appomtmenta.  It  was 
under  this  state  of  the  law  that  Mr.  Adams 

?eremptorily  removed  Mr.  Pickering  on  the 
2lh  of  May,  18UU.  And  we  can  readily  dis- 
cover a  good  reason — whetlier  the  true  one  or 
not  I  cannot  say — for  Mr.  Adams's  desire  that 
Mr.  Marshall's  nomination  should  be  confirmed 
before  the  adjournment  of  tlie  Senate.  Under 
his  own  appointmci«t,withoiit  the  action  of  the 
Senate,  the  office  of  Secretary  of  State  would 
become  bo^ielesaly  v»c4u4  A«&r«  ^  out 


otoeiing  of  Congress,  and  would  remain  so  till 
action  could  be  had  by  the  Senate. 

But  wliatever  may  have  been  Mr.  Adams's 
reosous  for  wanting  Marshall's  confirmation 
before  the  Senate  i^jourued,  it  is  quite  clear 
that  he  entertained  no  doubt  of  his  power  to 
remove  Mr.  Pickering  during  the  session  of 
that  body.  He  had  asked  Pickering  to  resign 
to  language  very  similar  to  that  employed  by 
Mr.  Jounaon  iii  askiug  Stanton  to  resigu.  Pick- 
ering refused,  and  Mr.  Adams  issued  an  order 
of  positive  and  absolute  removal.  It  is  true 
that  Mr.  Marshall's  name  was  sent  in  for 
confirmation  the  same  day,  but  it  was  declared 
to  be  "iu  place  of  Timothy  Pickering,  esq,, 
removed."  The  President  acted  strictly  in 
accordance  with  bis  previous  opinions,  as  in- 
dicated by  bis  vote  when  presiding  over  the 
Senate  in  IT89,  when  the  laws  creating  tke 
Departments  were  passed.  It  is  not  reason- 
able that  he  should  have  doubted,  and  surely 
the  history  of  that  lime  discloses  no  expres- 
sion of  doubt  or  censure  by  tbe  most  virulent 
of  his  political  opponents. 

The  law  on  this  subject  remained  unchanged 
np  to  February  20,  1863.  At  this  time  tbe 
other  Departments  of  the  Government  had 
been  established ;  bat  tlie  provisions  of  htw 
for  temporary  appointments  made  applicable 
to  tlie  first  three  by  the  acts  of  1792  and  1795 
had  not,  in  words,'  been  applied  to  those  sub- 
sequently created.  Mr.  Lincoln  having  this 
ditticnlty  sharply  presented  to  his  mind  by  an 
exigency  arising  in  the  Post  Office  Department, 
took  the  responsibility  of  acting  outside  the  let- 
ter of  th^iaw,  and  made  an  ad  i/ifen'tnappoint- 
racnL  Uo.  however,  seiU  a  comranuicatioa  to 
Congress,  aiOed  January  2, 1863,  in  tbe  follow- 
ing words  > 

To  Ike  Senate  and  Houte  of  Repntenialivee  : 

I  sabmft  to  Conn-ess  theexpedieneyof  •ztandinK 
to  other  VepartmoDts  of  theOovemment  the  autbor- 
'ityoonferred  on  the  President  by  tbeelsbtk  section  of 
the  aot  of  gth  Hay,  1792,  to  appoint  a  penon  to  tem- 
poniriiy  disehsrite  tbo  duties  of  Secretary  of  Stitte, 
and  Secretary  of  the  Tre«rary,aadSaer*tary«f  War, 
in  oase  of  deatb,  absenoa  fron  tbe  seat  of  Uovorn- 
mcnt,  or  sickness  of  either  of  those  oncers. 

ABRAHAM  tlNOOLN. 
WMBINeTOX,  Jemuar*  i,  Igdt. 

i,Si<  Oontrutionai  CUobe,  lS62-€3,  part  1,  p.  183. 

Congress  twdt  aetion  in  tbe  pmasises,  oa 
requssted,  bat  seenss  to  have  diracted  its  attaa- 
tion  CMtlMr  to  ameadiag  the  legislation  of  179S 
than  that  of  1 795.  Instead  of  potting  the  moc« 
resently-eslablished  Departaseats  by  name  on 
the  same  footing  vrith  those  estehUshed  prior 
to  1792,  the  act  of  1863  extends  the  eases  for 
temporary nppointmmlafrom  "death, absence 
from  the  seat  of  Government,  or  siokaess," 
M  fixed  by  the  act  of  1792,  so  as  to  iinlnde 
also  cases  of  resigoation,  and  then  makoii  its 
peevisions  appUcaible  to  all  the  Execatrve  De- 
partaieots.     it  provides : 

"That  in  ease  e4f  death,  resination.  ahsenoe  iVoai 
the  seat  of  Oovemiaent,  or  siitkoesa  of  tha  bead  of 
any  oxeoutiva  Department,  Ac,  "  the  President 
may  anthorize  toe  bead  of  another  Department,  or 
ether  oOesr  in  either  of  said  Departments,  to  per- 
form the  duties."  ke. ;  "  bat  no  vaeaaoy  shall  be  tb«* 
supplied  for  a  lonser  teem  than  aix  months," 

If  this  act  had  taken  away  tbe  power  of  re- 
moval, as  fixed  by  the  act  of  1789,  then  it  could 
be  poHsibly  said  that  so  far  as  this  case  is  con- 
cerned it  renders  inopecajtive  tbo  act  of  1796. 
But  if  the  power  to  remove  still  remaiu  after 
this  lei^islation,  then  a  vacancy  msjr  be  created 
which  IS  not  provided  for  in  tbe  act  o{  1863. 
Death,  resignation,  absenee,  and  sioknea*  oon- 
stitute  the  only  cases  of  vacancy  for  which 
provision  is  made  in  this  latter  sot.  Beside 
the  vacancy  arising  from,  iremoval,  if  the  power 
yet  exists,  (and  1  can  find  no  statute,  up  to 
the  year  1803,  taking  it  away,)  vacanoies  may 
occur  from  expiration  of  term  ;  and  this  class 
of  vacancies,  too,  is  wlu^  unprovided  for. 
Upon  the  passage  of  tbe  act  of  laOS,  it  follows 
that  if  a  vacancy  should  have  occurred  in  the 
War,  Treasury  or  $t«te  Departments  from  re- 
moval or  expiration  of  term,  the  President 
conld  still  have  designated  "any  person  or 
persons"  whatever,  under  the  »ot  of  1795, 
fo  perform  the  duties  for  six  mouths.  But  oa 
ati«ih  fMMPOjr  i»  iUtfi  l)««(ia  of  uMiw.DeffAitr 


ments  could  be  supplied  at  all.  In  the  Naty, 
Interior  and  Post  Offioe  Departments  the  only 
vaoaaeies  that  could  be  temporarily  filled  are 
those  occurring  from  death,  resignsition,  ab- 
sence and  sickness.  And  for  all  the  vacancies 
last  named,  in  any  of  tbe  Departments  pro- 
vided for  by  the  act  of  1863,  the  President  is 
confined  in  seleoting  the  temporary  socccssor 
to  tbe  bead  of  some  other  Department,  or  to 
some  other  officer  in  one  of  said  Department*. 
And  now  it  may  be  said  that  tbe  act  of  IStSS, 
with  this  construction,  partly  failed  of  its  ob> 
ject.  Even  if  this  be  so  it  is  only  what  fre> 
qaently  occurs  in  legislation.  The  law-maker 
often  oomes  short  of  the  purposes  designed  by 
the  law.  _  Bot  it  does  secure  all  that  was  asked 
by  Mr.  Lincoln,  and  even  more.  He  asked  for 
power  to  fill  vacancies  ad  i$Utrim  occurring  by 
death,  absence  and  sickness,  and  Congress 
gave  him  power  '.o  fill  not  only  these,  but  also 
vacancies  occurring  by  resignation.    It  did  not 

five  bim  authority  thus  to  fill  a  vacancy  in  tke 
'ost  Office,  Navy  aad  Interior  Departmenta 
arising  from  removal  or  expiration  of  term, 
bot  to  fill  soch  vacancies  in  tlie  War,  State,  ana 
Treasury  Departments  he  had  ample  power 
under  the  act  of  1796,  which  yet  remains 
unrepealed. 

Having  now  examined  all  the  Wislation  np  te 
the  tenure-of-civil-office  act  of  March  2,  1867, 
I  come  fo  the  conclusion  that — previous  to  that 
act,  at  lea.st — it  was  quite  clear  that  tbe  Presi- 
dentposseased  the  undonbled  power  to  remove 
a  Cabinet  officer  commissioned,  as  he  must 
have  been,  to  hold  duriag  the  pleasure  of  the 
President,  either  in  the  recess  or  during  the 
session  of  the  Senate.  J  also  conclude  that  if 
a  vaeancy  could  be  thus  created,  that  vacancy, 
Bodar  (he  law,  could  be  filled  by  a  temporary 
ad  inUrim  appoinUpaut,  to  eoBtiaue  tor  six 
moaths.  Of  the  latter  propositioa  I  have  no 
doabt  at  all.  Whatever  of  offense  exists  in 
these  artides  must  be  foand  in  the  first  one. 
If  the  Present  could  remove,  he  ootild  nn- 
qaestionably  fill  the  place  for  the  limited 
period  named.  When  Mr.  Buehanan  was  called 
OB  by  tbe  Senate  in  January,  1861,  to  show 
ander  what  aHthoritf  doring  its  session  he  had 
appointed  JoseiA  Holt,  a  loyal  man,  Secretary 
of  War  ad  ituerim  to  fill  the  vaoancy  created 
by  the  resignation  of  Mr.  Floyd,  a  rebel,  he 
presented  ^e  law  so  forcibly  as,  in  my  judg- 
ment, to  silence  all  cavil,  and  settle  the  question 
forever.  In  his  eommuaieatioa  to  the  Senate 
he  truly  refers  fo  tbe  practice  of  the  Govern- 
meat,  andahowstJiat  one buadredand  sereaty- 
nine  such  aptiointmenta  in  the  chief  Depart- 
ments of  the  Government  alone  had  been  made 
from  1829  to  1856,  a  large  number  of  them 
made,  too,  during  the  session  e/  the  Senate. 
It  will  be  observed,  too,  from  the  eridencenia 
this  caae,  that-  in  (be  bureaus  and  inferior 
offices  of  the  Government  many  ad  intarimot 
acting  appointmenla  have  been  made  to  fill 
Taeanciee  of  every  cfaaMCter,  including  those 
made  by  removal,  Ifitbesaid  thataovacancy 
by  removal  in  the  head  of  a  Department  was 
ever  thus  filled,  it  may  be  answered  that  bot 
one  Secretary,  up  to  tbe  date  of  which  we 
speak,  ever  refused,  during  tbe  session  of  the 
Senate,  to  resign  when  asked,  and  Ae  wa* 
promptly  removed  by  the  sole  aot  of  the  Pres- 
ident without  consultation  with  the  Senate. 
The  vacancy  being  once  created  can  be  filled, 
ae  aay  other  vacancy,  bfuaad  inUrim  appoint* 
ment. 

I  come  now  to  the  act  «f  March  2,  1807— 
the  civil-tenure  aot.  Doe*  it  change  tke  law, 
as  I  state  it  te  have  been  before  its  passaf|«T 
The  aet  I  will  admit  to  be  clearly  oonstitn- 
tional  in  all  it*  parU.  The  oaly  diffioaity,  ia 
my  mind,  grows  out  of  its  oonetruetion ;  and 
Uua  diffi«(uty  of  ooostructioa  is  tbe  result  of 
the  effort  made  on  the  passage  of  the  bill  to 
reoonoile  a  radical  difierenoe  between  the  two 
Houses  of  Congress  on  this  very  question  of 
Cabinet  officers.  It  has  sprung  out  of  a  most 
reprehensible  and  vicious  practice — that  to 
save  important  measures  from  de&at  tbeae 
diflbrences  between  tbe  two  Houses  are  to  be 
hflalnd«Mlc»iaMd>pi%neiifariBa«iWHnitt»«* 
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wfth  ambignous  or  nmneaning  phrases. '•  The 
troth  is,  that  instead  of  clearing  np  denbta,  and 
naking  that  plain  which,  above  all  things, 
gbould  be  plain,  ve  ofVen  parpoaely  obacQre  the 
controverted  point,  and  devolve  its  solution 
npon  the  courts,  or  the  President,  if  von  please, 
each  of  as  hoping,  no  doubt,  that  the  sokiticn 
will  Boeord  with  Tiis  own  wishes,  and  ready  to 
cavil  if  it  does  not.  And  so  it  was  with  this 
•ot.  The  Senate  repeatedly  demanded  that 
Cabinet  officers  shoold  be  entirely  excepted 
from  the  general  provisions  of  the  act,  thereby 
leaving  them  sobject  to  removal  as  ander  pre- 
vious laws.  The  House  insisted  that  the^ 
should  be  put  upon  the  same  footing  with  other 
officers;  that  they  should  not  be  removed 
except  by  consent  of  the  Senate. 

The  compromise  in  the  conference  com- 
mittee is  contained  in  the  proviso  which 
declares  that  Cabinet  officers  "  shall  hold  their 
offices  respectiVelfr  for  and  daring  the  term  of 
the  President  bv  whom  they  may  have  been 
appointed,  and  Mr  one  month  thereafter,  sub- 
ject to  removal  by  and  with  the  advice  and 
ooBsent  of  the  Senate."  To  construe  this  law 
according  to  its  letter  two  things  must  be  kept 
IB  mind — first,  the  President  who  appoints ; 
and  second,  the  term  during  which  he  appoints. 
In  this  case  Mr.  Lincoln  is  the  President  who 
appointed.  Hr.  Stanton  was  appointed  in 
January,  1862,  and  hence  "  the  term  of  the 
President"  by  whom  Stanton  was  appointed 
terminated  nnder  the  Conatittttion  and  laws  on 
the  4th  March,  1866.  If  the  act  had  ns«d  the 
word  "terms"  instead  of  "terra,"  I  would 
readily  assent  that  Mr.  Stanton's  case  was  in- 
tended to  be  covered  and  protected  by  the  act 
Bot  I  eannot  separate  the  aet  of  appointment 
from  the  one  identical  and  single  etirreat  term 
•f  the  Preaideat  who  ma^  it.  For  instance,  | 
if  Mr.  Lincoln  had  been  living  when  the  tenare- 
of  office  aet  passed,  I  oanaot  doubt  his  power 
to  have  removed  any  offieer  a)ifoiBted  bv  him 
during  his  previous  term.  This  law  sarely  was 
not  intended  to  prevent  a  President,  shoold  jia 
be  elected  to  the  Presidency  a  do*ea  tines, 
from  changing  his  CaWaet  witkoat  the  coBseAt 
of  the  Senate  at  the  commencement  or  in  the 
middle  of  each  Administration;  and  if  this 
position  be  oooceded,  it  disposes  of  this  ease. 
If  Mr.  Lincoln  coald  have  removed,  Mr.  John- 
son can  abo  remove  the  same  offieers ;  and  if ., 
Mr.  Johnson  cannot  remove,  the  officer  sao- 
eeadiiig  him,  in  case  of  Johnson's  impeach- 
ment and  removal,  eannot  rid  himself  of  the 
eristittg  Cabinet,  beoaase  it  is  still  said  to  be 
Mr.  Lincoln's  term. 

'If  the  term  which  Johnson  is  bow  serving 
0«t  is  JoIumob's  term  and  not  Lincoln's,  then 
evorybody  admit*  that  Stanton  may  b«  legally 
lamoved,  because  he  can  onlv  hold  "  for  and 
duiiitg  the  term  of  the  President  by  whom  he 
ma^  nave  been  appointed."  It  is  only  by 
insisting  that  Lincoln's  term  does  not  cease 
till  March  4,  1869,  that  Stanton  is  supposed 
for  a  moment  to  be  protected.  This  positioa 
loures  no  term  at  all  for  Johnson,  and  if  John- 
son shall  be  removed  by  impeachmeat  and 
Wade  shall  take  his  plaoe  aad  serve  as  Presi- 
dent till  the  4th  of  March  next,  he,-  too,  will 
have  no  term,  beeatise  Lincoln's  term  covers 
the  fall  period  of  his  service.  Now,  there  are 
members  of  the  preaeat  Cabinet  serving  who 
were  appointed  %  Mr.  Johnson,  to  wit,  Miv 
Browaiog  and  Hr.  Kaadall.  If  these  ge«tl»- 
mea  can  serve  aa  Cabinet  ministers  during  Hm 
term  of  the  President  appointing  them  aiia  for 
oa«  nMmth  thereafter,  will  some  Senator  indi- 
cate to  me  whe«  Browning's  nnd  Randal's 
terms  expire?  Tho  law  does  not  seem  to  coa- 
temphite  a  case  of  President  without  a  tern. 
K  Johnson  has  no  term,  thea  Browning  and 
B«ndall  either  have  no  terms  or  their  terms 
last  forever. 

When  Mr.  Wade  becomes  President,  he  will 
surely  change  his  Cabinet.  But  Wade  having 
no  presidential  term,  be  being  simply  an  ad 
uUeriia  President,  filling  out  a  part  of  Mr. 
Lincoln's  term,  when  wiU  his  Cabinet  appoiul- 
■lents  go  oat  of  office?  The  l»w  declares  that 
Htt9  akail  'f  held.«hu^  t^  Imms  wf  tk«  Pi«ii> 


dent  by  whom"  they  were  appointed.  They 
were  not  appointed  by  Mr.  Lincoln,  for  Ijincoln 
was  dead  when  they  came  into  the  Cabinet, 
and  the  dead  have  no  terms.  Hence,  under 
this  construction  thev  would  not  have  to  retire 
at  the  end  of  a  month  from  March  4,  1869. 

I  need  not  elaborate.  This  mere  statement 
will  ^how  the  absurdity  of  the  pretensions  now 
set  np  in  reference  to  this  law.  We  ourselves 
never  gave  it  such  a  construction  until  that  un- 
founded and  extraordinary  excitement  sprang 
up  on  the  attempted  removal  of  Mr.  Stanton. 
The  Senate  gave  construction  to  this  law  when 
it  passed.  I  accepted  that  constmction  at  the 
time.  It  is  according  to  the  letter  and  the 
spirit  of  the  act.  The  Senate  at  all  times  pro- 
tested against  forcing  on  any  President  an 
obnoxious  or  disagreeable  Cabinet  minister. 
The  Honse  insisted  on  doing  so.  The  bill  then 
went  to  a  conference  committee,  and  on  that 
committee,  in  behalf  of  the  Senate,  were  two 
of  our  ablest  lawyers,  Messrs.  Shermax  and 
WiLMAMB.  When  the  bill  was  reported  from 
this  conference  committee  Mr.  Howakd  itnd 
Mr.  DooLiTTLit  called  for  an  explanation  of 
this  provision.  Mr.  SHEHMANgaveit.  He  said: 

"  Tbftt  this  provision  does  not  apply  to  tha  present 
one  is  shawa  by  the  faet  that  it«  languafs  is  w 
framed  as  not  to  apply  to  the  preeeut  PreaideoL 
The  Senator  ihows  that  himself,  and  argues  truly 
that  it  ooald  not  prevent  the  present  President  team 
reiBoviBs  the  S«or«tary  of  War.  tha  Seoietary  of  tha 
Navy,  and  the  Seoretary  of  State."  * 

And  again  he  said :   . 

"If  the  President  die>  tha  Cabinet  /roes  oat  It 
the  President  is  removed  for  eauso  by  imDeaohment 
the  Cabinet  trees  oat.  At  the  expiration  of  the  term 
of  the  President's  ofiiea  tha  Cabinet  goes  oat" 

^Mr.  HoWabd  expressed  himself  satisfied: 
the  Senate  was  satiMied.  Mr.  Williams  dia 
not  take  issue  on  construction,  but  acquiesced 
by  saying  that — 

"  Tha  affect  of  this  proviso  will  amonnt  to  veiy  little 
one  way  or  the  other,  for  I  presawa  that  whaaaver 
the  PresideDt  sea*  proper  to  rid  himself  of  an  oStai-' 
aire  or  disaKreeable  Cabinet  minister  ha  will  only 
have  to  specify  that  desire,  and  the  miaistar  will 
retUo  and  a  new  appolDtmaat  be  made." 

Mr.  Howe,  the  Senator  from  Wisconsin, 
who  had  offered  in  the  Senate  the  amendment 
to  include  Cabinet  officers^  declared  that  he 
was  not  satisfied  with  the  bill,  and  clearly  inti- 
aiated  that  the  Honse-  amendBMnt  had  been 
abMdooed ;  and  such  is  yet  the  opinion  of  that 
distingaished  Senator,  and  hence  ha  eannot 
eonvict  for  the  removal  of  Stanton.  It  will  be 
rather  a  bad  record  now  to  convict  the  Presi- 
dent of  crime  for  taking  the  same  view  that  we' 
oarselves  took  on  the  passage  of  the  act  I 
took  that  view  of  the  law  then,  and  have  enter- 
tained it  ever  since. 

But  we  are  told  that  the  President  claims  in 
his  uwwer  the  {M>wer  to  Iwve  removed  Stanton 
under  the  Constitation  and  in  defiance  of  law. 
I  am  not  trying  him  for  his  opinions.  I  am 
called  to  pass  judgment  on  what  he  ha$,  done, 
not  on  what  he  claims  a  right  to  do.  We  mast 
not  convict  men  in  this  country  for  entertain- 
ing false  notions  of  politics,  morals,  or  religion. 
It  18  often  difficult  to  determine  who  is  right 
and  who  is  wrong.  In  moments  of  temporary 
excitement  and  nnfounded  alarm  whole  masses 
of  people  have  rushed  wildly  to  incorrect  con- 
craaioas.  The  late  rebellion  shows  how  un- 
reasonable, how  insane  and  foolish,  large  and 
overwhelming  majorities  may  become.  And 
in  this  condi(ien.they  are  intolerant  of  moder- 
ation, and  even  of  common  sense.  From  this 
spring  mobs,  detisioB,  jeers,  insults,  and  per- 
sonal violence.  He  who  cannot  resist  these 
things  and  proclaim  the  right  at  the  risk  of 
personal  sacrifiee,  cannot  expect  to  promote 
the  great  oaase  of  trath,  and  such  a  man  has 
no  business  whatever  in  this  body. 

When  the  Piiesident  attempts  to  exercise  an 
alleged  con^tutional  power  against  the  law,  I 
will  th«n  judge  of  hiscrime.  "Saffieientunto 
the  day  is  the  evil  thereof."  For  the  removal 
of  Stanton  and  the  appointment  of  Thomas  he 
has  ondonbted  authority  under  the  laws  of 
Congress.  I  cannot  convict  him  of  crime, 
either  for  doing  something  underthe  law  which 
I  may  not  approve,  or  for  simply  eutertaiDing 
an  ofMUoB  Moat  lii*  Ooutitatiaa  wWeh  wm 


entertained  and  acted  on  by  Madison,  Jeffer- 
son, Adams,  Jackson,  and  others  as  patriotic 
and  as  wise  and  conscientious  as  ourselves. 

But  suppose  I  am  wrong  in  my  construction 
of  the  law.  Must  I  necessarily  convict  the 
President  of  a  wicked  and  corrupt  intent  in 
doing  just  what  nearly  all  onr  Presidents  have 
done  nnder  a  claim  of  authority  from  the  Con- 
stitution itself?  The  President  is  a  coordinate 
department  of  the  Qovemment  He  is  elected 
by  the  people  and  responsible  to  them  as  wa 
are.  He  is  to  execute  the  law.  But  an  uncon- 
stitutional law  is  no  law  at  all.  It  never  has 
binding  force.  It  is  void  from  its  inception. 
Jefferson  and  Jackson,  as  Presidents,  expressly 
claimed  the  right  to  judge  in  the  first  instance 
of  the  constitutionality  of  laws,  and  even  so  to 
judge  in  the  face  of  a  decision  of  the  Supreme 
Court.  If  a  President  is  bound  to  execute  one 
void  act  he  is  equally  bound  to  execute  others. 
Suppose  that  Congress  should  pass  an  act 
depriving  the  citizen  of  the  right  of  trial  by 
jury,  shall  the  President  execute  it?  Sup- 
pose Congress  shall  declare  that  the  President 
shall  grant  no  certificate  of  pardon  without 
consent  of  the  Senate?  The  Constitution  gives 
him  full  and  exclusive  power  "  to  grant  par- 
dons." If  he,  then,  does  what  he  and  every- 
body else  knows  he  has  a  right  to  do,  be  may 
under  the  law  fall  guilty  of  a  high  crime  or 
misdemeanor,  but  unless  he  violates  the  law, 
and  at  some  time  issues  a  pardon,  this  outrage 
on  the  Constitution  must  stand  forever  as  a 
valid  law.  Most  the  President,  elected  by  the 
people  and  for  a  shorter  term  than  ourselves, 
thus  abdicate  his  authority  as  a  part  of  the 
Governmentand  suffer  this  congressional  nsnrp- 
ation?  If  he  does  not  violate  such  a  law  he 
is  himself  perjured,  for  he  is  sworn  to  "pre- 
serve, protect,  and  defend  "  not  an  invalid 
law,  but  "  the  Constitation."  I  do  not  claim 
that  he  may  violate  every  law  passed  even  for 
the  purpose  of  procuringa  judicial  construction. 

I  do  not  say  that  he  may  in  mere  wanton- 
ness violate  or  disregard  any  law.  I  only  in- 
sist that  each  ca«e  shall  stand  on  its  own  merits. 
If  the  President's  purpose  be  criminal  and  cor* 
rupti  be  should  be  removed.  If  he  honestly 
intended  only  to  procure  what  he  says  in  this 
case,  to  wit,  a  judicial  construction  of  a  donbt- 
ful  law,  doubuul  not  only  in  its  terms,  but 
doubtful  in  its  constitutionality,  what  right 
have  we  to  pronounce  him  guilty  of  high 
crime?  Mr.  Liiucoln,  without  Taw  and  against 
law,  increased  the  regular  Army  and  the  Navy. 
Instead  of  impeaching,  we  applauded  him  and 

Sossed  laws  to  justify  and  protect  him.  Why 
id  we  do  this  'I  Because  we  looked  beyond 
the  act- to  the  motive.  We  then  declared  it 
proper  to  inquire  into  the  animus,  the  inten- 
tion of  the  President.  I  have  thonght  it  proper, 
also,  in  this  cose  to  examine  into  the  Presi- 
dent's intentions.  I  am  satisfied  that  all  evi- 
dence tending  to  explain  his  intention  should 
have  gone  l^fore  the  court.  Wc  sit  in  the 
capacity  of  a  court  and  also  a  jury.  As  ■ 
court  we  must  hear  all  evidence ;  as  a  jury  we 
mnst  consider  that  only  which  is  competent 
and  relevant 

The  Constitation,  in  making  os  the  "sole" 
jndges  of  the  law  and  the  fact,  presumes  that 
we  are  sufficiently  intelligent  tq  hear  all  tes- 
timony offered,  wiiether  competent  or  incom- 
petentj  and  to  exclude  from  onr  minds  that 
which  IS  improper.  When  the  eonrt  and  jury  aro 
different  persons  it  may  be  well  to  confine  the 
testimony  going  before  the  jury  to  that  which 
is  elearly  competent  and  relevant;  but  no  such 
mle  applies  to  the  court.  It  is  the  duty  of  the 
judge  to  be  informed  of  the  nature  and  the 
precise  character  of  tiie  testimony  proposed 
before  he  can  determine  the  propriety  of  its 
introduction.  So  in  this  case.  An  essential 
element  of  guiH  charged  in  these  articles  against 
the  President  is  a  wicked  intent  to  violate  tfao 
C<mstitatiou  and  the  laws.  He  offered  to  Aow 
Q»t  his  constitutional  advisers,  his  Cabins 
ministers,  counseled  him  to  the  coarse  par- 
sued,  and  that  the  whole  object,  end,  and 
aim  of  his  action  in  the  premises  was  to  sub- 
j«tt  the  kw  te-the  tMt«|nii4kM  «lHWiBMMB. 
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I'hia  advice,  he  alleges,  was  a  ^art  of  the  Ttt 
gt$tce  and  the  foundation  on  which  his  conduct 
was  baaed.  Evea  Mr.  Stanton  had  concurred 
with  the  other  members  of  the  Cabinet  that  this 
very  law,  the  teuure-of-ofiBce  act,  was  uucod- 
Btitutioual  and  invalid.  If  so,  it  was  an  in- 
fringement of  the  President's  constitutional 
powers,  and  l}:e  least  he  could  do,  it  seems, 
was  to  submit  the  diSereaces  Between  himself 
aod  Congress  to  that  tribunal  which  was  erected 
to  settle  such  differences,  and  to  the  judgments 
of  which  we  must  all  submit  if  we  would  avoid 
anarchy  and  civil  war. 

Whether  the  President's  intentions  were  as 
pacific  and  innocent  as  he  alleges  them  to  have 
been,  I  do  not  pretend  to  say.  I  only  insist 
that  competent  evidence,  such  as  this,  going  to 
explain  die  character  of  liis  intentions,  should 
not  have  been  rejected  by  the  court.  It  should 
have  been  received  and  properly  weighed. 
Even  in  a  civil  suit  for  damages  in  a  case  of 
false  imprisonment  the  advice  of  hired  attor- 
neys is  competent  to  show  a  want  of  malice  or 
corrupt  intention  in  instigating  the  prosecution. 
Why  should  the  President,  however  wicked  or 
corrupt  be  may  be,  in  agreat  criminal  proceed- 
ing, where  the  presumptions  of  law  must  favor 
his  innocence,  be  deprived  of  this  just  and  rea- 
.  sonable  rul^  ?  If  he  cannot  change  his  Cabinet 
without  our  consent,  then  we  are  more  or  less 
respottsible  for  the  advice  given  him  by  the 
Cabinet.  We  propose  to  force  a  Cabinet  on 
him  agaiqst  his  will  and  compel  him  to  be  gov- 
erned by  theiradvice  or  take  the  responsibility 
of  r^ectiog  it.  If  he  disregards  this  advice  he 
should  be  punished,  I  presume,  for  obstinacy 
and  dangerous  purposes  of  usurpation.  If  he 
take  their  advice  lie  is  not  permitted  to  show 
this  fact  in  order  to  negative  the  inference  of 
willful,  wicked,  and  corrupt  intentions. 

A  verdict  of  guilty  on  these  articles,  after 
the  exclusion  of  this  testimony,  would  tail  to 
eommand  the  respect  and  approval  of  an 
enlightened  public  judgment. 

In  addition  to  what  I  have  said,  permit  me 
to  add  one  other  reason  why  no  conviction  can 
be  had  on  the  articles  connected  with  the  re- 
moval of  Stanton  and  the  appointment  of 
Thomas.  It  is  not  alleged  in  any  of  them  that 
Stanton  isactually  removed,  nor  that  Thomas 
is  actually  assigned  to  duty.  And  if  it  were  so 
charged,  the  evidence  is  wholly  insufficient  to 
support  it.  The  evidence  shows  that  Stanton 
is  yet  in  the  ofBce  discharging  its  duties,  and 
that  Thomas  is  yet  a  private  citizen.  He  asked 
for  the  office,  but  Stanton  refused  to  yield  it. 
Stantorf  remained  in  and  Thomas  has  remained 
out.  This  is  the  theory  of  the  prosecution. 
Then  what  is  the  offense?  Not  that  a  removal 
has  been  made,  nor  that  an  appointment  a<{ 
interim  has  been  effected.  The  worst  phase  of 
the  matter  is  that  the  President  has  attempted 
to  do  these  things  and  failed.  This  attempt  is 
not  a  high  crime  or  misdemeanor  for  two  rea- 
sons :  first,  he  had  fall  power  under  the  laws 
of  Congress  to  remove  and  appoint  as  he  tried 
to  do ;  and  second,  if  he  bad  no  snch  power, 
the  attempt  thus  to  exercise  it  is  not  by  statute 
law  nor  by  common  law  nor  by  common  sense 
a  high  crime  or  misdemeanor. 

This,  in  my  judgment,  disposes  of  the  first 
eight  articles.  I  kinow  that  in  the  fourth,  fifth, 
sixth,  and  seventh  articles  there  is  an  allega- 
tion of  conspiracy  by  the  President  with  Gen- 
eral Thomas  to  seize  and  possesa  the  War 
Department. 

In  the  first  place,  there  is  not  a  particle  of 
testimony  proving  a  prior  agreement,  much 
less  a  conspiracy  between  these  parties. 

Second,  a  conspiracy  to  be  unlawful  mast  con- 
template an  unlawful  act,  or  a  lawful  act  by 
unlawful  means.  The  objects  designed  by  the 
President — the  removal  of  Stanton  and  the 
appointment  of  Thomas  ad  ijUerim — were 
lawful  acts,  and  hence  any  conspiracy  based 
on  these  facts  mast  falL  And  no  unpr^udiced 
man  can  say  that  the  proof  sliows  any  purpose 
on  the  part  of  the  President  to  use  force  in  the 
removttlof  Mr.  Stanton.  The  evidence  through- 
out disprovesany  such  charge.  The  ninth  article 
faiWto.chjwgeiw^offeiuewiutteT^c,    Itaileg«| 


that  the  President  declared  to  GeneraTEmory 
that  in  his  opinion  a  certain  law,  passed  in 
18G7,  taking  away  some  of  his  prerogatives  as 
Commander-in-Chief,  is  an  unconstitutional 
law.  A  great  many  people  beside  the  Presi- 
dent entertain  the  same  opinion.  The  right 
of  private  judgment  has  been  punished  in  some 
countries,  and  some  even  have  suffered  in  the 
United  States  for  this  alleged  offense,  but  the 
precedents  are  very  bad,  and  should  not  be 
followed.  He  who  follows  them  far  in  this 
country  will  follow  them  to  his  own  deetruc- 
tion._ 

It  is  not  charged  that  the  President  violated 
this  law,  although  he  thought  it  unconstitu- 
tiooaL  But  it  is  said  that  he  expressed  this 
simple  opinion  to  Emory  "  to  induce  said 
Emory,  in  his  official  capacity  as  commander 
of  the  department  of  Washington,  to  violate 
the  provisions  of  said  act,"  '&,c.  It  is  not  pre- 
tended that  Emory  was  influenced  by  the  Pres- 
ident's opinions.  The  President  gave  him  no 
order  to  violate  it,  nor  did  he  ineiouale  that  be 
would  like  to  have  him  do  so. 

And  had  he  so  ordered,  I  presume  that  Emory 
would  not  have  gratified  him  by  obedience,  for 
he  seems  to  have  had  a  different  opinion,  and 
maintained  it  with  great  zeal  and  confiaenee 
against  his  Commander-in-Chiet 

The  truth  is  that  after  the  un  fortunate  misun- 
derstanding between  the  Presidentand  Genwal 
Grant,  and  ailer  the  proceeding  in  reference  to 
the  removal  of  Stanton,  the  President  leai4ied 
through  the  Secretary  of  the  Navy  that  some 
extraordinary  movements  of  military  officers 
in  the  Distriet  were  being  made,  to  be  followed 
in  all  probability  by  some  unauthorized  and 
dangerous  disposition  of  troops.  To  sfao^r  that 
the  President  contemplated  do  violence  in  the 
premises,  it  is  sufficient  to  say  that  when  he 
removed  Stanton  be  had  not  seen  Emory,  and 
knew  that  General  Grant  was  inimical  to  him. 
HeseemsBottohaveknownawordabouttroopa 
in  tha  District.  He  did  not  know  how  many  were 
here  or  what  troops  they  ware.  He  had  not 
coaeolted  asingle  officer,  aad  seems  not  to  have 
known  but  that  all  the  troops  had  been  sent 
away  or  others  brought  in.  Being  informed 
of  thee*  movements,  and  no  doubt  fearing  that 
heiiimaelf  might  be  violently  seiied  by  mili- 
tary power  and  dragged  from  the  Exeoutive 
Mansion,  he  sent  for  the  commander  of  the 
Didtfict  to  ascertain  what  was  going  ou.  The 
interview  reaaUed  in  a  conversation  clearly 
indicating  the  fean  of  the  President,  and  oa 
these  fears  is  based  this  article  of  impeachment. 
It  will  not  likely  receive  a  respectable  vote,  and 
I  dismiss  it  for  the  consideration  of  those  who 
find  in  it  soore  titan  I  have  found. 

The  tenth  article  arraigns  the  President  for 
making  grossly  abusive  and  indecent  speeches 
for  the  purpose  "  of  setting  aside  the  rightful 
authority  and  powers  of  Confess,"  and  to 
bring  Congress  into  "disgrace,  ridicule,  hatred^ 
contempt,  and  reproach."  After  setting  out 
the  language  of  some  of  the  speeches  in  the 
form  of  specifications,  the  article  conoludea  aa 
follows,  to  wit: 

"  Wbioh  said  atteraaees,  declarations,  threats.  an4 
harangues,  biflilv  oenaarahle  la  any,  uj  paoaliarly 
indecent  and  nnDecomiDg  In  the  Cni'er  Muflstrutfl 
of  the  United  States,  by  mesoi whereof  isld  Andrew 
Johnson  has  hronght  the  hith  o8oe«f  thePreeideDt 
of  the  United  States  into  contempt,  ridicule,  and 
disgrace,  to  the  great  ecandal  of  all  (ood  ciliiens, 
whereby  said  Aadrew  JobneoD,  PreeMentof  theOni- 
ted  States,  did  oommit.  aad  wasthen  and  there  guilty 
of  a  high  misdemeanor  in  office." 

In  my  judgment  these  speeches  are  highly 
censurable.  They  were,  perhaps,  made  to  bring 
contempt  and  ridicule  on  Congress  as  charged, 
but  if  so  made  they  failed  of  tneir  object.  In- 
deed, it  is  specifically  charged  that  they  failed. 
It  is  allegea  that  the  President  intended  to  dis- 
grace ConEress,  but  succeeded  only  in  dis- 
gracing "  the  office  of  President."  Whatever 
else  may  be  said  of  the  President's  intentions, 
or  the  result  of  his  conduct  ou  the  occasions 
alluded,  it  may  be  perhaps  safely  assumed  that 
he  succeeded  in  bringing  ridicule  and  cou- 
tempC,  if  not  disgrace,  upon  himself.  Con- 
gress survived  the  attack.  Indeed,  the  speeches 
I2^tly«gsistedll>«  bi^dsofCougBessiu  carry- 


ing the  elecUon  which  immediately  followed. 
If  this  be  a  political  or  partisan  trial  we  should 
thank  the  President  for  these  disgraceful 
harangues,  for  in  a  party  point  of  view  he 
and  his  policv  were  greatly  damaged  by  them. 
I  am  inclined  to  think  that  the  office  of  Presi- 
dent suffered  more  than  Congf^ss.  But  that 
office  will  survive  the  hamiliaUon  of  these 
speeches. 

They  are  not  official  papers.  They  did  not 
emanate  from  Mr.  Johnson  as  President,  but 
from  Mr.  Johnson  as  a  stump  speaker.  In  hid 
latter  capacity  he  forgot  the  dignity  of  his  office. 
In  fact  be  seems  to  nave  left  the  office  behind 
him,  and  turned  himself  loose,  as  a  private 
citizen,  to  bandy  epithets  with  that  great 
people  from  whom  he  had  sprung  and  with 
whom  ho  longed  for  a  short  revel  even  before 
the  expiration  of  his  term. 

I  perceive  much  for  criticism,  and,  indeed, 
for  censure,  in  these  speeches,  but  I  cannot  for 
a  moment  think  they  contain  the  elements  of 
crime  for  which  the  President  may  rightfully 
be  impeached. 

The  Constitution  provides  that  Congress 
"shall  make  no  law  abrid^ng  the  freedom  of 
speech  or  of  the  press."  The  President,  like 
other  persons,  is  protected  und^r  this  clauso. 
He,  too,  has  the  right  to  make  foolish  speeches. 
I  do  not  now  say  that  there  is  no  limit  to  the 
enjoyment  of  tJiis  right,  or  that  it  might  not  be 
so  much  abused  by  a  President  as  to  demand 
his  impeactuuent  and  removal  from  office.  But 
in  this  case  the  offense  is  certainly  not  of 
so  heinous  a  character  as  to  demand  punish-, 
ment  in  the  absence  of  a  law  defining  the  right 
and  providing  specific  penalties,  and  also  in, 
the  face  of  a  constitutional  provision  declaring 
that  Ihe  freedom  of  speech  cannot  be  abridged 
by  law. 

I  have  examined  these  ten  articles  as  though, 
the  offenses  were  formally  and  sufficiently 
charged.  I  have  taken  no  technical. exception, 
but  have  considered  the  indictment  as  good  on 
its  face.  I  look  iDoce  to  substance  than  tc 
form  in  this  proceeding.  No  rules  of  plead- 
ing are  prescribed  for  oar  gpvernment,  and  if. 
I  could  find  an  offense  charged,  however  inacii- 
flcially  pretiented,  I  should  deem  it  my  duty 
to  disregard  the  mere  defects  of  form.  Bali 
we  cannot  go  outside  of  the  charges  presented.  , 
If  one  offense  is  charged  we  cannot  convict  of 
another.  If  the  President  corruptly  pardoned 
aconvicted  criminal,  we  cannot  pronounce  him 
guilty  of  that  act  on  an  indictment  for  remov- 
ing Stanton.  If  he  usur^d  power  in  appoint- 
ing military  governors  in  the  southern  Stales^ 
and  violated  all  law  in  ordering  them  paid  fbr 
their  services  from  the  public  funds,  we  can- 
not pronounce  him  guilty  thereof  on  a  present- 
ment charging  that  ne  made  a  maudlin  or  dis-, 
graceful  speech  at  St.  Louis. 

If  I  were  disposed  to  criticise  severely  the 
emptiness  and  insufficiency  of  these  articles,  L 
might  refer  to  the  language  of  Hon.  Tbad- 
deusStevexs,  in  the  House  of  Eepresentative«i 
on  the  3d  dav  of  March  last,  after  they  had  been 
adopted,  and  at  the  time  when  be  offered  for  the 
consideration  of  that  body  the  eleventh  article. 
Referring  to  these  ten  articles,  he  said,  (advo- 
cating the  eleventh  article :) 

"  I  will,  therefore,  mail  it  ami  eaU  ii  one  aad  a 
half,  ai.  in  my  jodgoieat,  it  is  tha  oat  and  vital  porn 
tioQ  of  this  wnole  prosecution.  I  wish  this  to  be 
IMniienlarly  netioed,  for  I  intend  to  offsr  it  as  an 
amendment.  I  wish  gentlemen  ta  examiae  aad  see 
that  this  charge  is  nowhere  ooatained  in  any  of  the 
articles  reported,  and  unlessit  be  inserted  there  oai^ 
b«  nolrial  upon  H;  and  if  there  be  shrewd  lawyers) 
aa  I  know  there  will  be,  aad  eaviling  judgaa,  8nd< 
without  this  article,  they  do  not  aoguit  him,  they  ara 

Srocner  than  I  was  in  ony  case  I  ever  undertook 
efore  the  court  of  qnatter  sessloas." 

I  now  Come  to  the  eleventh  article.  It  is 
the  only  one  upon  which  I  have  ever  entertained 
serious  doubts,  and  I  will  therefore  set  it  oat 
in  full.    It  is  aa  follows : 

Akt.  11.  That  said  Andrew  Johnson,  President  of 
the  United  States,  unmindful  of  the  bl^fa  d«tie«  of 
his  olBoa,  and  of  bis  a«th  of  office,  and  in  diareesi4 
of  the  Cunstitution  and  laws  of  the  United  StMea, 
did  heretofore,  to  wit,  on  the  18th  day  of  Aosost,  A, 
U.  1866.  at  the  oity  of  Wasfaingtoo,  and  the  Distriet 
of  Colaabia.  by  DW>listpoMb,d«elan  and  affirakis 
sii|Maoee,thatj^eIfa°itlf-JE|riiitttC»a^r«wortii»UM^ 
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tcci  states  vas  not  a  CoiiKresa  of  ths  United  States 
authorized  by  the  Con^titulion  to  oxercUe  lectsla- 
tivo  power  uuJer  the  .same,  but.  ou  the  contrary, 
was  a  Conffrejsrf  of  only  pjirt  of  the  Stutcs.  thcrrby 
denyini;,  and  intcndiiiK  to  deny,  that  the  legislation 
of  Haid  Con^retjs  wa^  valid  or  obligatory  upon  hi  to,  the 
said  Andrew  Johntfon.  except  in  no  far  us  he  saw  fit 
to  ai>prove  the  same,  and  also  thereby  denying,  and 
intoiHlinKtodcny,  the  power  of  the  said  Thirty- Ninth 
Congress  to  propose  amendinenta  to  the  Constitution 
of  the  United  States:  and.  in  pursuance  of  said  dec- 
laration, the  saitl  Andrew  Johnson.  President  of  the 
United  States,  afterward,  to  wit,  on  the  2Ist  day  of 
February.  A.  1).  18()8.  at  tho  city  o f  Washington, in  the 
District  of  Columbia,  did.  unlawfully,  and  in  disro- 
irard  of  the  requirement  of  the  Constitution,  that  ho 
should  take  caru  that  the  laws  be  fSithfuUy  executed, 
attempt  to  prevent  the  execution  of  an  act  entit.cd 
"An  act  regulating  tho  tenure  of  certain  civil  office.-i," 
passed  March  i  WYl.  by  unlawfully  devising  and 
contriving,  and  attempting  to  devise  and  contrive 
moans  by  which  Jio  should  prevent  Kdwin  M.  Stan- 
ton from  forthwith  resuming  the  functions  of  the 
olfieo  of  Secretary  for  the  Department  of  War.  not- 
withstanding the  refusal  of  the  Senate  to  concur  Id 
tho  suspensioii  theretofore  made  by  said  Andrew 
Johnson  of  said  Edwin  M.  .Stanton  from  said  oflice 
of  Secretary  for  the  Department  of  War:  and  also, 
by  further  unlawfully  devising  and  contriving,  and 
attempting  to  devise  and  contrive,  means,  then  and 
there,  to  prevent  tho  execution  of  an  act  entitled 
"An  act  making  appropriations  for  the  support  of 
the  Army  for  the  fiscal  year  ending  June  :in.lHt)8,  and 
for  other  purposes."  approved  March  2.  1807:  and 
also  to  prevent  the  oxet'ution  of  an  act  entitled  "An 
act  to  provide  for  the  more  efiicient  government  of 
the  rebel  States,"  passed  March  2,  ISij",  whereby  the 
saidAndrew  Johnson.  President  of  the  United  Stati's, 
did  then,  to  wit.  on  tho  21«t  day  of  February,  A.  D. 
18^S.  at  tho  city  of  Washington,  commit,  and  was 
guilty  of,  a  high  misdcwcanor  in  oliice. 

Th«  great  difS(»lt}r  preMoted  to  ray  mind, 
in  connection  with  this  article,  is  to  ascertain 
what  it  really  charges.  It  will  be  observed 
that  one  thing  is  distinctly  charged,  and  that 
is,  that  the  President  in  August,  1866,  declared 
•nd  a6Brmed,  not  in  wonls,  but  "  in  sub- 
stance," that  "  the  Thirty-Ninth  Congress  was 
not  a  Congress  of  the  United  States  authorized 
bj  the  Constitution  to  exercise  legislative 
power  nnder  the  same,  bnt,  on  the  contrary, 
was  a  Congress  of  only  part  of  the  States, 
thereby^  denying  and  intenaing  to  deny  that  the 
legislation  of  said  Congress  was  valid  or  oblig- 
atonr  on  him,"  Ac.  The  article  then  pro- 
ceeds to  declare  that  "  in  pursuance  of  said 
declaration"  the  President  did  three  certain 
things,  to  wit : 

1.  He  attempted  to  prevent  the  execution 
of  the  tenure-of-office  act  "  by  unlawfully 
devising  and  contriving,  and  attempting  to 
devise 'and  contrive,  means  by  which  he  should 
prevent  Edwin  H.  Stanton  from  forthwith  re- 
suming the  functions  of  the  office  of  Secretary 
for  the  Department  of  War,  DOtwithstaoding 
the  refusal  of  the  Senate  to  concur  in  the  sas- 
pension,"  Ac. 

2.  Aiid,  also,  "  by  fhrther  unlawfully  devis- 
ing and  contriving,  and  attempting  to  devise 
and  contrive,  means,  then  and  there,  to  pre- 
Tent  the  execntion|'  of  the  Army  appropriation 
act  of  1867,  requiring  that  all  military  orders 
by  the  President  to  inferior  officers  be  coun- 
tersigned by  Oeueral  Orant.     And,  also, 

8.  "  To  prevent  the  execution"  of  the  act  of 
March  2,  1867,  for  the  government  and  recon- 
struction of  the  rebel  States ;  whereby  it  is 
charged  that  the  President  "  did  then,  to  wit, 
on  the  2l8t  day  of  February,  A.  D.  1868,  at  the 
eitji  of  Washington,  commit,  and  was  guilty  of, 
a  high  misdemeanor  in  ofl^e." 

It  will  be  Men  that  the  article  winds  ap  with 
charging  one  single  offense,  and  that  offense  is 
■aid  to  have  been  committad  on  the  2l8t  day 
•f  Febroaiy,  1868. 

This  produces  confusion.  One  wonld  sup- 
pose, on  first  reading  the  indictment,  that  the 
body  of  the  offense  consisted  in  the  declaration 
of  the  President  that  the  Thirty  Ninth  Con- 
gress was  not  a  lawful  Congress.  But  that 
hypothesis  is  shaken  when  we  reflect  that  this 
declarstioa  appears  to  have  been  made  on  the 
18th  of  August,  1866.  And  again,  if  this  dec- 
laration of  the  President  be  the  real  offense, 
and  the  enamerated  instances  of  resistance  to 
the  laws  passed  by  Congress  be  merely  the 

5 roofs  or  evidences  showing  the  President's 
isregard  or  contempt  of  its  legislation,  the 
.article  must  iiiil,  for  two  reasons :  first,  the 
•riminal  words  charged  are  aot  aupported  by 
tk«  evidence }  and  secoad,  if  the  words  were 


proved  as  laid,  no  mere  words,  declaration,  or 
opinion,  in  reference  to  the  constitutional  char- 
acter of  Congress  or  the  validity  of  its  laws, 
can  be  tortnred  into  a  high  crime  or  misde- 
meanor. Such  an  expression  is  not  now 
known  as  a  crime  under  any  statnte,  and  no 
statute  can  make  it  a  crime,  for  the  reason, 
as  already  stated,  that  the  Constitution  for- 
bids it. 

If,  then,  there  be  an  offense  charged  in  the 
article,  it  must  consist  in  tho  cllegalion  that 
the  President  devised  ways  and  means  to  pre- 
vent the  execution  of  certain  acts  of  Congress. 

By  carefully  examining  the  evidence,  it  will 
be  found  that  no  testimony  was  offered  to  show 
that  the  President  attempted  to  prevent  the 
execution  of  the  reconstruction  act,  except  a 
telegram  to  Governor  Jenkins,  which  telegram 
was  sent  long  before  the  passage  of  the  recon- 
struction act,  and  could  have  had  no  reference 
to  it  whatever.  It  will  also  be  seen  that  the 
only  evidence  adduced  to  show  resistance  to 
the  Army  appropriation  bill  is  that  of  General 
Emory.  It  is  the  same  offered  in  support  of 
the  ninth  article.  Instead  of  proving  the  charge 
it  actually  disproves  it.  Hence,  nothing  is  bow 
left  in  the  eleventh  article  except  the  allegation 
that  the  President  attempted  to  prevent  Mr. 
Stanton  from  resuming  bis  duties  as  Secretary 
of  War  after  the  Senate  had  refused  to  concur 
in  his  suspension.  It  is  true  that  the  President 
in  a  letter  addressed  to  General  Grant,  on  the 
10th  of  February,  1868,  admiu  that  he  had 
expressed  to  Grant  a  wish  that  he  would  either 
hold  the  office  and  contest  Stanton's  right  to  itin 
the  courts  or  that  he  (Grant)  would  surrender 
it  to  the  Presidentin  time  to  nil  it  with  another 
name.  On  first  impression  it  appeared  to  me 
that  this  charge  was  established  by  the  Presi- 
dent's own  admission,  and  that,  being  estab- 
lished, it  was  anr  offense  nnder  the  civil-tenure 
act ;  and  so  believing,  I  had  at  one  time  par- 
tially come  to  the  conclusion  to  vote  for  this 
one  single  charge  in  all  the  eleven  articles; 
but,  upon  a  more  careful  examination  and  com- 
parison of  views  with  fellow-Senaton,  I  became 
satisfied  that  the  article  failed  to  charge  any 
offense. 

In  the  first  place,  admitting  the  charge  al- 
leged to  be  fully  proved,  neither  the  civil- 
tenure  act  nor  any  other  law  declared  it  a 
crime  or  misdemeanor.  The  civil-tennre  act 
declares  a  removal  or  an  appointment  made 
contrary  to  its  provisions,  a  misden/eanor,  but 
it  does  not  make  penal  an  effort  to  keep  out  of 
office  one  who,  for  the  time  being,  staods 
legally  suspended. 

Seeond.  The  charge  itself  is  wholly  un- 
proved. By  examining  the  President's  Setter, 
in  which  appears  the  admission,  it  will  be 
seen  that  no  attempt,  nor  even  a  declaration 
of  intention,  was  made  by  the  President  to 
prevent  Stanton  from  resuming  the  War  Office 
after  the  Senate  had  passed  on  the  suspension. 
Indeed,  if  Senators  will  reflect,  they  will  re- 
member that  the  Senate  acted  on  this  question 
late  at  night,  and  Stanton  entered  tiic  War 
Department  early  the  next  morning,  and  that 
in  the  meantime  there  w««  no  interview  be- 
tween the  President  and  General  Grant  The 
onlv  offense,  therefore,  consists  in  a  mere 
declaration,  or  the  expression  of  a  wish,  by 
the  President  made  long  before  the  Senate 
acted  on  Stanton's  suspension,  and  while  it 
is  admitted  that  he  was  legally  out  of  the 
office.  Grant,  it  seems,  partially  consented 
to  this  request  of  the  President,  but  no  act 
was  done  either  by  the  President  or  by  Gene- 
ral Grant  to  carry  out  this  expressed  wish. 

Third.  It  will  be  observed  that  the  President' s 
request  to  Grant  was  in  the  alternative,  and 
it  was  a  mere  request.  The  President  did  not 
ask  him  to  keep  Stanton  out.  He  asked  him 
either  to  contest  Stanton's  right  In  the  conrts 
or  surrender  the  office  back  to  him.  Grant 
at  first  promised  to  do  so.  If,  tBen,  the 
President  devised  ways  and  means  to  do  an 
unlawful  act,  Orant  must  be  implicated  with 
him,  and  nobody  pretends  that  such  is  the 
case. 

i'bttr^  EfvnifitappearthattheFteaident 


did  all  that  caa  be  charged  on  the  subject,  that 
is,  if  he  had  resolved,  and  even  endeavored  by 
act,  to  keep  Stanton  out  of  the  War  Office,  after 
the  action  of  the  Senate,  it  does  not  follow  that 
he  committed  even  an  improper,  much  less  an 
unlawful  act.  In  my  view  of  the  subject,  he  had  a 
perfect  right  to  suspend  Mr.  Stautoii  nnder  the 
second  section  Qf  the  tenure-of-office  act,  and 
if  the  Senate  fonnd  against  the  suspension,  he 
had  an  equal  right  uuder  the  act  of  1789  to  re- 
move him  from  office  absolutely.  Having, 
therefore,  full  and  complete  authority  to  do  all 
that  the  cbaree  can  possibly  include,  I  cannot 
on  further  reflection  consent  that  this  article 
contains  matter  upon  which  an  impeachment 
may  be  properly  predicated. 

If  any  further  reason  were  needed  for  voting 
against  this  article,  it  might  be  found  in  the 
fact  that  there  is  absent  from  the  proof  all 
pretense  of  a  corrupt  or  wicked  design  in  this 
request  of  the  President  The  only  evidence 
adduced  is  his  own  admission,  and  when  the 
whole  letter  is  taken  together  it  appears  that  the 
President  was  of  the  opinion  that  Stanton  was 
already  permanentlyremoved,  and  he  designed 
only  to  test  that  (inestion  before  the  courts. 

I  might  extend  this  examination  to  much 
greater  length.  But  the  intelligent  reader  of 
this  trial  will  look  to  the  charges  and  the-evi- 
dence  for  himself.  I  have  not  attempted  to 
elaborate  any  point.  I  have  simply  endeav- 
ored to  present  some  of  the  leaaing  points 
which  influence  my  judgment  in  voting  against 
this  prosecution.  I  do  not  say  that  the  Presi- 
dent is  void  of  oSense.  I  have  not  said  even 
that  he  onght  not  to  be  impeached  and  removed 
from  office.  But  I  have  said,  and  I  now  repeat  it 
with  emphasis,  that  in  my  judgment  a  cool  and 
deliberate  future  will  not  fail  to  look  with  amaze- 
ment on  this  extraordinarv  proceeding  as  it  it 
now  presented  to  us,  and  the  legal  and  dis- 
criminating minds  of  the  world  wonld  visit 
with  deserved  condemnation  a  judgment  of 
conviction  on  any  one  of  the  articles  now  pend- 
ing. I  have  taken  ap  too  much  time  already, 
and  hence  I  forbear  to  allude  to  the  political 
aspects  of  the  question.  We  are  told  that  the 
people  clamor  for  the  President's  conviction. 
It  may  be  so.  But  I  cannot  believe  that  one 
third  of  the  people  of  this  country  would,  as 
inrors,  convict  the  President  on  these  artides. 
If  they  clamor  for  conviction  it  is  on  account 
of  other  matters  and  for  other  offenses  than 
these.  Suppose,  however,  I  am  mistaken,  and 
that  nine  tenths  of  the  people  desire  his  re- 
moval, is  that  a  reason  why  we  should  surrender 
our  convictions  of  duty.  We  have  been  sworn 
.  to  examine  this  case  from  a  legal  and  not  a 
party  point  of  view.  If  this  were  a  vote  whether 
Johnson  should  be  elected  President,  or  whether, 
being  in,  he  is  a  fit  person  for  the  exalted 
office,  our  position  might  be  relieved  of  much 
embarrassment.  The  qoestion  is  simply  one 
of  guilt  nnder  the  oharges  as  presented  by  the 
House,  and  I  cannot,  in  justice  to  the  laws  of 
the  land,  in  justice  to  the  country  or  to  my 
own  sense  of  right,  render  any  other  response 
to  the  several  articles  than  a  verdict  of  "  not 
guilty."       ^ 

OPINION 
or 

HON,  F.  T.  FRELINGHUTSEN. 

There  is  no  more  responsible  dn^  than  that 
of  trying  the  question  whether  the  Chief  Magis- 
trate of  a  nation,  who  holds  his  office  nnder  the 
Constitution  and  by  the  suflVagesof  the  people, 
shall  be  deposed.  Ontheonehand,  theresnltof 
the  issue  is  serious  to  the  individual  who  is  on 
trial,  reaches  to  the  rights  of  every  cttiaen,  may 
effect  the  maintenance  of  the  checks  and  bal- 
ances, and  even  the  stability  of  the  Government. 
On  the  other  hand,  to  suflcr  the  Execetive 
success Ailly  to  assert  the  right  to  adjudicate  on 
the  validity  of  laws,  claimed  to  be  infereatiatly, 
though  not  in  terms,  contrary  to  the  Constito- 
tion,  and  to  execute  such  as  he  approves  and 
violate  such  as  he  condemns,  wonld  be  to  per- 
mit tte  'OoTvrament  te  be  Jwticyedt    and 
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aince  the  issoe  whether  the  law  ih«U  be  obeyed 
baa  been  made  before  the  country  and  before 
the  world,  to  Buffer  the  President  defiaotlj, 
and  to  this  boar  petBiitestly  to  disobey  it, 
would  be  to  larreBder  the  sopremacy  of  that 
■orereignty  for  the  maintenanee  of  which  hoa- 
dreds  of  thousands  of  loyal  hearts  have  within 
the  past  few  yean  oeaaed  to  beat.  Walking 
along  this  narrow  paidtway,  with  perils  on  either 
side,  one  is  only  secure  as  he  rwts  his  band  on 
the  firm  support  of  du^. 

We  are  bat  the  agents  of  the  people,  author- 
ised to  act  for  them  only  in  aoeordaoce  with 
the  Constitution  and  the  laws.  If  we  fail  to 
protect  the  trosts  eoasmitted  to  us  we  are  cow- 
•rds ;  if  we  exoeed  our  powers  and  assume  to 
exercise  our  arbitrary  will,  we  are  nsoipers. 
Having  on  qnestions  as  to  the  admissioa  of 
evidence  exercised'  all  the  liberality  that  was 
consistent  with  principle,  and  having  held  ray 
opinion,  sabjeet  to  all  legitimate  influences, 
until  the  whole  cause  was  closed,  and  the  final 
vote  about  to  be  taken,  I  am  now  prepared 
briefly  to  express  my  views. 

Senators  are  sworn  in  this  case  to  do  impar- 
tial jnstioe  according  to  the  Constitution^nd 
the  laws.  The  obligatioB  thus  imposed  may 
not  be  disregarded.  The  Senate,  while  trying 
the  President,  are  not  only  invested  with  the 
functions  of  a  court  and  jury,  but  also  retain 
(heir  official  characters  as  BeiMtors  intrusted 
with  the  interests  of  the  nation.  Were  this  not 
•o,  the  articles  of  impeachment  might  as  well 
be  tried  before  the  (quarter  sessioas  as  before  the 
Senate  of  the  United  Slates.  We  vaaj  not 
remove  the 'President  because  we  believe  the 
welfare  of  the  nation  would  Uiereby  be  pro- 
moted, if  the  charges  agunst  him  are  not 
proved  ;  but  if  these  eharges  are  proved,  we 
may,  for  the  well-being  of  the  Bepublic,  abstain 
from  the  exercise  of  that  clemency  which  in 
other  judicial  prooeedings  is  reposed  in  the 
court  and  in  Uie  pardoning  power,  but  which 
in  the  matter  of  impeachment  is  involved  in 
the  verdict  of  the  Senate. 

There  are  three  questions  to  be  determined, 
namely : 

1.  Has  Andrew  Johnson  Tiolated  the  law  as 
charged? 

2.  Does  such  violation  amount  to  what  in 
the  Constitution  is  denominated  a  high  misde- 
meanor? 

8.  Do  the  interests  of  the  country  demand 
the  enforcement  of  the  penalty  for  this  viola- 
tion of  law,  or  demand  the  exercise  of  clem- 
ency? 

Ihere  are  eleven  articles  of  impeaclnaettt 
presented  agatnt  the  President.  I  shall  eoa- 
fine  my  remarks  to  the  first  three  and  the  elev- 
en tb. 

The  first  article  charges  Andrew  Johnson 
with  violating  the  "act  regulating  the  tenure 
of  certain  civil  oCBoers"  by  the  removal  of 
Secretary  Stanton.  The  second  and  third 
articles  charge  a  violation  of  the  same  act  by 
appointment  of  General  Thomas  as  Se>eretary 
of  War  ad  interim,  and  the  eleventh  article,  as 
construed  by  the  Chief  Justice,  ohaEges  Uiat 
the  President  violated  the  same  aet  by  ''at- 
tempting to  defeat  its  exeentioa." 

The  first,  second,  and  sixth  sections  of  the 
act  entitled  "Ajs  act  r^ulating  the  tenure  of 
certain  civil  offices,"  are  as  fouows: 

"■fl«  it  tnnettdhv  the  Smalt  OMd  Houm  t^f  ktpretnila- 
tiveM  Q£t  Ae  United  Stilts  qf  America  in  Oamereetauem- 
bled.  That  every  person  holding  any  civil  office  to 
which  bo  huA  been  appointed  by  and  with  the  advice 
and  ooDsent  of  the  senate,  and  every  peraon  who 
ahull  keraafter  be  appeintca  to  any  office,  and  ahall 
bcoome  duly  qualified  to  actthoroin.  is,  and  shall  be. 
entitled  to  hold  snch  office  until  a  Buccesaor  ahall 
have  been  in  Hka  manner  appointed  anddnlyqaali- 
4ed,  exeaptaa  herein  otherwise  provided:  Protidtd, 
That  the  Secretaries  of  State,  of  the  Treasury,  of 
War.  of  the  Navy,  and  of  the  Interior,  the  Post- 
master Oeoeral,  and  the  Attorney  Ctaneial,  abail 
hold  tlteir  ofBecs  reapectively  for  and  during  the 
term  of  the  President  uy  whom  thoy  miiy  havobeen 
appointed  and  for  one  month  therenfier,  subject  to 
removal  by  and  with  th*  adviee  and  oeBsant  of  the 
Booate. 

"Sso.  2.  And  be  itfurtler  eMac(«f,That  when  any 
officer  appointed  as  aforesaid,  exeeptins  judges  of 
the  United  Slates  oonrls,  shall,  daring  a  reeaaa  of  tbo 
genate,  be  shown,  hy  evidaace  satiafastory  to  the 
President,  to  be  guilty  of  misconduct  in  office,  or 
•rime,  or  tvt  any  lessoa  sludi  beeomefMaiiaUeer 


legally  disqualified  to  perform  iU  duties,  lasiteheaM, 
and  in  no  other,  the  Preuidcnt  may  suspend  such 
ofiiccr,  and  dc^iffnate  some  suitablti  person  to  perform 
temporarily  the  duties  of  snch  office  until  the  next 
meeting  of  the  Senate,  and  until  the  case  shall  be 
acted  upon  by  the  Senate,  and  such  person  80  desig- 
niLtcd  Hhal  I  take  tbooath?  and  Rivet  ho  boodfl  required 
by  law  to  be  taken  and  given  by  the  peri^en  dnly  ap- 
polntcd  to  fill  HUeh  oflicc;  and  in  such  easeitshftll 
bo  the  duty  of  the  Pre^jidcnt.  tvithiu  twenty  days 
after  thelirstdayof  such  next  meeting  of  theSenato, 
to  report  to  the  Senate  such  ausponsioB,  with  the 
evidence  and  reasons  for  bis  action  in  theoaae,  and 
the  name  of  the  person  so  designated  tu  perform  the 
duties  of  sucli  oflico.  And  if  the  Senate  shall  coneur 
in  such  suspension  and  advise  and  consent  to  the 
removal  of  such  officer,  they  shall  so  certify  to  the 
Prt':-idont.  who  may  thereupon  remove  snon  officer, 
aii  J,  bj'  and  with  tiic  iidvJL-L^  und  consent  of  the  Sen- 
ate, appoint  another  person  to  saoh  office.  Bat  if 
the  Senate  shall  refose  to  eeooar  in  such  ssapension, 
such  officer  so  suspeDded  shall  forthwith  resume  the 
fiinctions  of  his  office,  and  the  ))Owers  of  the  person 
so  performing  its  duties  in  his  stead  shall  cease,  and 
the  offioial  salary  and  emolaments  of  aooh  offiear 
shall,  during  aach  suspension,  belong  to  the  ponon 
so  performing  the  duties  thereof,  and  not  to  the  officer 
sosoapended :  Provided,  however.  That  the  President, 
in  ease  heafaail  beetle aatisAed  that  sach  soapension 
wasmadeon  'Bsuffloientgruunds. shall  be  autnorixed, 
at  ahy  time  before  reporting  such  suspension  to  the 
Senate  as  above  provided, to  rerokesnoh  soapension 
and  reinstate  saeh  ofioer  in  the  p«ifi»rmaaee  of  the 
duties  of  his  office." 

"  Skc.  6.  And  be  U  fitrthtr  enacted.  That  every  re- 
moval, appointment,  or  employment,  made,  had,  or 
exereised,  contrary  to  the  provisiona  of  thii  act,  the 
making,  signing,  sealing,  countersigning,  or  issuing 
of  any  commission  or  letter  of  anthonty  for  or  in 
respect  to  any  such  appointment  or  employment, 
shall  bo  deemed,  and  are  hereby  declared  to  he,  high 
misdemeanors,  and  upon  triaiand  conviction  thereof 
shall  be  punished  by  a  fine  not  exceeding  tlO,000,  or 
by  imprisonment  not  exaeeding0ve  years,  or  both 
said  punishments,  in  the  diseretion  of  the  eouit: 
Pi,.vi'led.  That  the  President  sliall  have  power  to 
mitke  out  and  deliver,  after  the  adjournment  of  the 
SciKile.  commissions  for  all  otioen  whose  appoint- 
neui  shall  have  been  advised  and  eonsaatedto  by 
the  Senate." 

The  first,  second,  third,  and_  eleventh  arti- 
cles of  impeachment  charge,  in  effect,  that 
Edwin  M.  Stanton,  being  then  Secretary  of 
War,  Andrew  Johnson,  on  the  12th  of  August, 
1867,  suspended  bim  from  office  under  the 
provisions  of  the  second  section  of  said  act ; 
that  within  twenty  days  after  the  next  meeting 
of  the  Senate,  to  wit,  on  the  12th  of  December, 

1867,  he  reported  to  the  Senate  the  reason  for 
such  suspension,  and  also  that  he  had  ap- 
pointed General  Orant  Secretary  of  War  ad 
itUtrim.  That  on  the  13th  of  January,  1866, 
the  Senate  having  refused  to  concur  in  said  sus- 
piensian,  and  "having  so  notified  Andrew  John- 
son, the  said  Edwin  M.  Stanton  was  restored 
to  the  functions  of  his  said  office  under  said 
act;  that  Andrew  Johnson  then  devised  means 
to  prevent  the  execution  of  the  said  act  by 
striving  to  induce  General  Grant  to  refuse  to 
surrender  the  said  office  to  Mr.  Stanton  ;  that, 
fitillng  in  this  effort,  on  the  2lBt  of  February, 

1868,  he  made  the  following  orders  for  the 
removal  of  Mr.  Stanton  and  for  the  appoint- 
aeat  of  General  Thomaa  as  Secretary  or  War 
adiiiterim, 

EZICCTIVK  Maksios. 
WiSHINGTOK,  D.  C,  February  21, 1868. 

Sir:  Sy  virtue  of  the  power  and  authority  vested 
in  me  as  President,  by  the  Constitntion  and  laws  of 
the  United  States,  you  are  hereby  removed  from 
office  as  Secretary  for  the  Department  of  War,  and 
your  (Vinctions  as  such  will  terminate  upon  receipt 
of  thia  commuaicstlon. 

Yon  will  transfer  to  Brevet  Major  General  Loremo 
Thomas,  Adjutant  General  of  the  Army,  who  has  this 
day  been  authoriccd  and  empowered  to  act  as  Secre- 
tary of  War  ad  interim,  all  records,  books,  papers, 
and  other  public  property  now  ia  yoar  oustody  and 
charge,  j_ 

Respectfully,  yours,  ANDREW  JOHNSON. 

Hon.  Eowilt  M.  Btaktoit,  Wathington,  D.  C. 

BXSCCTIVB  Manbiqk, 
■WiSHXSSTOlI,  D.  C,  Ftbruarv  21. 1868. 

Sir:  Hon.  Edwin  M.  Stanton  having  this  day  been 
removed  Oom  office  as  Secretary  for  the  Department 
of  War,  yoB  are  berebyauthoriwd  and  empowered  to 
act  aa  Seoretaryef  War  ad  iaUrim,  and  will  imnedi- 
atoly  enter  upon  the  discharge  of  the  dntiea  pertain- 
ing to  that  office. 

Mr.  StaatoD  has  beea  isMtroeted  to  transfer  to  you 
all  thereoord^  hooka,  papers,  and  other  public  prop- 
erty  now  in  his  custody  and  charge. 
•    Respectfnlly,  yours.  ANDREW  JOHNSON, 

brevet  Major  Gencrnl  Losssko  Thomas,  AiUutanl 

Omtral  United  UtaletAnnf,  Watkintton.  D.  C. 

The  fcets  thus  charged  are  proved  beyond 
all  dispute.     There  are  many  other  facts  of 

aggravation,  and  showing  intent,  also  proved, 

niatast, 


If  Andrew  Johnson  did  reaseve  Mr.  Staa< 
ton  and  issne  a  letter  of  anthority  for  the  ap- 
pointment of  General  Thomas  Secretary  of 
War,  or  do  either,  oonA-ory  to  theptwi$i4mt  of 
the  t€i»Mre-qf-eleil-offle*  aet,  he,  by  the  terms 
of  the  sixth  section  of  that  act,  bereinbeibra 
recited,  is  guilty  of  a  high  misdemeanor. 

It  is  iasisted  that  he  did  not  remove  Mr. 
StantOB,  beoaose  he  is  in  fact  still  in  posseaaion 
of  the  War  Department,  The  removal  referred 
to  as  eonstitutmg  the  misdemeanor  in  the  sixth 
section  does  not  mean  a  physical  removal,  but 
means  such  an  act  of  removal  as  it  was  in  the 
power  of  the  President  to  perform.  Neither 
does  the  removal  spoken  of  in  the  act  mean  • 
vt^d  removal,  for  it  wonld  be  an  absurdity  to 
hold  that  a  valid  act  of  the  President  was  a 
nisdemeaaer.  Tbe  "removal"  spoken  of  is 
just  such  an  act  as  the  President  performed, 
issuing  under  his  authority  an  order  of  removal, 
notifying  the  other  Departments  that  Mr.  Stan- 
ton was  removed,  ana  informing  the  Senate 
that  by  his  order  Mr.  Stanton  had  ceased  to  be 
Secretary  of  War,  refusing  to  acknowledge  bira 
as  such,  and  recognizing  General  Thomas  aa 
kis  successor. 

It  is  again  insisted,  io  defease  of  Mr.  Jokn* 
son,  that  Mr.  Stanton  is  not  included  within  the 
provisions  of  the  tenure- o^civil-oSoe  act,  and 
IB  not  protected  in  his  office  thereby,  and  that 
consequently  his  removal  wa^  legal ;  and  that, 
a  vacancy  thus  lawfully  anating,  the  appoint- 
ment of  General  Thomas  od  imlerim  therat* 
was  not  prohibited  by  the  said  act. 

Let  us  examine  whether  Mr.  Staatoa  is  not 
protected  by  the  act.  The  proviso  to  the  first 
section  of  the  act  says  the  "Secretaries  of 
State,  Treasury,  War,  Ac.,  shall  hold  their 
offices  respectively  for  and  during  the  term  of 
the  Presiaeat^  by  whom  they  may  have  ^eea 
appointed,  and  for  one  month  thereafter.' '  The 
CoostitutioB  Biakes  the  preudentii^  term  four 

Jearsy  cOBameDcing  the  4lh  of  March ;  and  as 
fr.  Lincoln's  term  ootnmencul  March  4, 1861^ 
Uiisis  his  tern,  and  Mr.  Stanton,  having  been  by 
him  appointed,  is  protected  from  removal  by 
the  woros  of  the  act.  But  it  has  beea  insistea 
that  the  true  construction  of  the  act  is  that  the 
SecretMies.  to  be  protected  under  the  act, 
most  have  t>een  appointed  during  the  existing 
presidential  term,  and  that  Mr.  Stanton  was 
not  appointed  by  Mr.  Linccdn  after  his  reSleo- 
tion  and  during  the  existing  term.  There  is 
some  force  in  tUs  claim,  and  I  have  only  called 
attention  to  the  &et  that  Mr.  Stanton  is  within 
the  words  of  the  act  for  the  purpose  of  showing 
that  those  who  deny  that  he  is  under  the  pro- 
tection of  the  law  are  obliged  to  resort  to 
intendment  and  construction  to  maintain  thMr 
position. 

But  let  us  look  at  the  act  again.  The  ptMrf 
word  of  the  act  is  "successors."  The  body 
of  the  first  section  (as  dintinguished  from  tiie 
proviso)  declares  that  "  every  person  holding 
or  who  shall  hold  a  civil  office  by  and  with  the 
advice  and  consent  of  theSeaate  shall  be  enti- 
tled to  hold  such  office  until  a  siteoessor  shall 
be  in  like  manner  appointed."  So  that  naidier 
the  President  nor  the  President  and  Senate 
together  can  remove  from  office  such  civil  offi- 
cer, excepting  by  the  nomination  and  eoalirm- 
ation  of  a  successor.  The  aet,  however,  makes 
two  exceptions  to  this  rule.  It  provides  that 
the  rule  referred  to  Aall  exist,  "^co^t^  as 
herein  otheneiMi  provided  j"  and  thea  we  have 
one  exception  to  this  rale  m  the  second  section, 
which  enacts  that  when  the  President  suspends 
an  officer  he  mast  send  his  reasons  to  the  Sen- 
ate; and  if  the  Senate  advise  and  consent  to 
the  removal  of  the  officer,  they  shall  so  certify 
to  the  President,  who  ssay  tberenpon  remove 
him,  and  this  without  nominating  a  sacceaaor. 
And  we  have  another  eaeeption  io  the  rule  in 
the  proviso  to  A*  first  section,  namely,  that 
Ae  Seeretaries  of  State,  Treasury,  War,  kic, 
shall  be  sal^ut  to  removal  by  and  wiu  the 
advice  and  consent  of  the  Senate,  and  this 
witboot  a  successor  being  appointed. 

All  civil  officers,  exoept  as  above  exoefrted, 
hold  tkerr  offices  natSl  a  sneoeMor  is  appointed. 
Horn,  if  Mr.  Htartaa  *>€■  at  ca—  withia  tha 
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provitio  to  tbo  finteecdon,  he  eoncn  wMiin  lihe 
body  of  tlmt  section ;  and  If  within  the  proviso, 
be  can  only  be  remored  by  and  with  the  advice 
atid  consentofthe  Senate,  and  if  he  comes  within 
the  body  of  the  wet  he  can  only  be  removed  by 
•  soceessor  being  appointed  oy  and  with  the 
advice  and  consent  of  the  Senate.  As  tl>e 
President  has  removed  Mr.  Stanton  withoat  a 
snoeessor  being  appointed  by  and  with  the 
advice  and  consent  of  the  Senate,  and  wtthoat 
die  Senate's  having  consented  to  sach  removal, 
lie  has  violated  the  taw.  - 

It  has  been  argned  that  if  the  Secretary  of  War 
ts  not  within  the  proviso  he  drops  out  of  the 
•ct  and  is  not  protected  by  it,  because,  as  is 
said,  the  office  of  Secretary  of  War  is  in  the 
proviso,  and  the  officer  must  remain  where  his 
office  is ;  and  as  yon  cannot  carry  the  office 
back  to  the  body  of  the  act,  so  yon  camiot  carry 
the  officer  thet«.  The  dei^t  in  this  nice  argn- 
ment  is  that  the  body  of  the  act  as  well  as  the 
proviso  speaks  not  of  offices,  bnt  of  persont — 
the  bodv  of  the  act,  of  every  person  holding 
any  civil  office ;  and  the  proviso,  of  the  Hecre- 
Uriel  of  State,  IVasory,  War,  iK.  So  Mr. 
Stanton,  either  under  the  body  of  the  act  or 
the  proTMo,  is  placed  onder  the  protection  of 
the  act. 

But  why  shoald  we  be  teehntea)  in  eoDstra< 
ing  a  statute  that  is  plain  ?  The  second  sec- 
tion enacts  that  whenever  anv  officer  (except 
judges  of  the  Snptene  Conrl)  appointed  as 
•feteeaid — that  is,  appointed  by  and  with  the 
advice  and  consent  of  the  Senate — Rhalldnring 
II  recess  be  guilty  of  miscendnct  in  office,  or 
crime,  or  become  incapable  or  legally  disqoal" 
Ified  to  perform  his  duties,  in  snch  case,  and 
in  no  other,  the  President  may  suspend  saeh 
officer ;  and  within  tw«nty  da^s  after  the  next 
Beeting  of  the  Senate  the  President  shall  i«poit 
to  the  Senate  the  reasons  for  his  actioa.  If 
the  Senate  eoncar  in  each  aoepension,  and 
eoBsant  to  the  removal  of  sadi  officer,  the 
President  may  remove  him;  hot  if  the  Senate 
flhall  refuse  to  conenrin  snob  soapension,  soeh 
offioer  so  suspended  shall  resanae  the  fooctions 
of  his  office.  Mr.  Stanton  is,  beyond  d«ubt, 
inclatled  wiUiin  the  provisioos  of  this  seoond 
aeetion,  being  appointed  i^  and  with  the  advice 
and  consent  of  the  Senate,  and  has  been  treated 
by  the  President  as  within  the  seetion  by  being 
suspended  under  it. 

And  now,  I  insist,  that  if  the  President  can 
only  siup«iid  for  cans*  daring  a  recess  of  the 
Senate,  a  fortiori,  he  cannot  remov*  trithont 
evuse  during  the  ststion  of  the  Senate.  What 
an  absurdity  to  hold  that  when  the  President 
•wants  to  be  rid  of  an  officer  he  has  only  a 
limited  power  of  temporary  suspension,  and 
yet  has,  at  the  same  time,  an  unlimited  power 
of  absolute  reeravid  I  (K  what  possible  efficacy 
■re  the  guarded  limitfUaonsef  swpsiuwn  if,  at 
will,  die  President  can  arbitrarily  rensoeef  It 
is  from  this  view  that  we  conelnde  that  Mr. 
Stanton  is  protected  by  the  act,  and  that  his 
removal  and  the  appointment  of  Qeneral 
Thomas  was  a  violation  of  the  statate. 

Bnt  may  not  the  President  have  been  mie- 
tafcen  as  ta  the  trae  interpretation  of  the  law? 
Some  Senators  do  not  now  consider  that  Mr. 
Stanton  is  nnder  the  protection  of  the  law. 
May  not  Mr.  Johnson  have  faUeninlo  the  same 
error? 

It  is  net  possible  that  Andrew  Jobnaon  did 
not  eemsider  Mr.  Stanton  within  the  law, 
because^  dnring  the  recess  of  ^e  Senate,  he 
sntpended  him  under  this  law,  and  witbhi  the 
limited  period  of  twenty  days  submitted  t»  the 
'Senate  his  reasons  for  snch  suspeaeion;  and 
his  eeonsei,  {Mr.  Groesbeck,]  in  argnment, 
stated  that  the  snepenaion  was  made  nnder  the 
aet.  Besides,  there  is  no  other  authority  under 
vrhich  tUa  proceeding  coald  have  beea  bad. 
If'  the  Coastittttion  conferred  npoo  the  Preei- 
^nt  the  power  of  ieflaoval,  it  knows  of  no 
proceeding  of  suspension,  trial  by  the  Senate, 
and  restoration  to  the  ftiuctions  of  office. 

There  are  other  facts  which  show  that  the 
removml  of  Mr.'Stanton  was  not  the  result  of 
any  mistake.  After  the  President  had  submit- 
«ad  kisrenssns  *athna»»ats»ismnghMi  m^ 


dioated  against  those  reasons,  and  after  he  had 
informed  the  Senate  that  be  had  now  removed 
Mr.  Stanton  and  appointed  General  Thomas, 
the  Senate  seut  the  President  a  resohition, 
passed  by  that  body,  to  the  effect  that  he  had 
acted  in  violation  of  the  Constitation  and  the 
laws.  The  President  did  not  annul  the  order 
of  removal  and  appointment,  but,  on  the  con- 
trary, at  the  next  meeting  of  the  Senate,  on 
the  24th  of  February,  1868,  sent  them  a  mes- 
sage stating,  in  substance,  that  if  satisBed  that 
his  removal  of  Mr.  Stanton  should  involve  his 
own  remOival,  he  still  would  have  removed  him. 
The  House  of  Representaflves  then  presented 
articles  of  impeachment  against  him,  and  since 
then,  for  a  quarter  of  a  year,  Congress  has 
been  engaged  in  the  investigation  relative  to 
this  removal  and  anpointment,  but  he  has  never 
annulled  those  oroers,  but  stands  to-day  con- 
temning, not  the  Senate,  but  the  sovereign 
power  of  the  nation — the  law.  Had  Andrew 
Johnson  at  any  time  withdrawn  from  his  posi- 
tion of  defiance  of  that  law  which  he  is  sworn 
to  execute,  he  might  have  pleaded  that  he  was 
mistaken.  The  Senate  has  spoken,  the  Rep- 
resentatives of  the  people  have  spoken,  «nd  he 
disregards  their  voice.  He  cannot  plead  the 
views  of  individual  Senators.  Neither  can  he 
plead  the  opinion  of  his  Attorney  General ;  for 
no  offer  that  I  know  of  was  made  to  prove  that 
the  Attorney  General  ever  officially  gave  any 
opinion  to  sustain  the  President's  views,  cer- 
taialv  no  proof  of  such  an  opinion  after  the 
Pt«8ldent  suspended  Mr.  Stanton  nnder  this 
law.  Before  the  nation  and  the  world  the 
question  Mr.  Johnson  forces  us  to  determine 
is,  whether  the  law  in  America  shall  or  shall 
not  be  supreme.  The  issue  joined  now  to  be 
settled  ia,  where  is  lodged  the  vltimate  power 
of  the  nation — in  one  man  or  in  the  repre- 
sentatives of  the  people? 

Such  being  the'issues  fbrced  npon  os,  I.  feel 
that  we  have  no  election  but  to  stand  by  the 
doctrine  that -power  is  with  the  people. 

Again,  let  as  inquire  whether  the  President's 
purpose  may  not  nave  been  to  test  the  consti- 
tutionality of  the  tenure-ofeivil-office  act. 

That  act  makes  the  consent  of  the  Senate 
necessary  to  the  removal  of  certain  civil  officers 
who  can  only  be  appointed  by  such  consent. 
The  Constitation  nowhere  gives,  the  President 
the  right  to  remove  firom  office,  wid  to  hold 
that  he  has  that  power,  even  against  the  will 
of  the  Senate,  is  virtually  to  destroy  that  pro- 
vision of  the  Constitution  which  makes  the 
advice  and  consent  of  the  Senate  necessary  to 
an  appointment.  It  is  the  same  pbwer  that 
appoints  that  has  the  right  to  remove.  For 
eighty  years  the  removal  from  office  has  been 
governed  and  regulated  by  law. 

But,  waiving  the  constitutional  argament,  ia 
the  President  to  violate  laws  at  pleasure  on  the 
plea  that  he  desires  to  ascertain  their  constitu- 
tionality ?  Does  be  not  know  that  since  the 
formation  of  the  Government  not  more  than 
two  or  three  general  laws  have  ever  been  de- 
clared invalid  ?  Could  he  not  have  taken  some 
less  important  case  for  the  trial  ?  Three  months 
have  transpired  since  the  removal,  and  the  first 
step  to  make  this  test  has  not  been  taken.  And 
if  this  suit  was  now  instituted  it 'could  not  pos- 
sibly be  determined  before  March  next.  No, 
SUCH  was  not  the  President's  purpoee.  After 
the  Senate  refused  to  concur  in  his  reasons  for 
Mr.  Stanton's  suspension  his  purpose  was  to 
carry  out  his  own  arbitrary  will  in  defiance  of 
the  mw  and  its  authors. 

2.  Andrew  Johnson  having  violated  the  law 
as  charged,  the  next  question  is,  does  such  vio- 
lation constitute  a  high  misdemeanor? 

The  tenure-of-civiT-office  act,  in  its  sixth 
section,  declares  its  violation  to  be  a  high  mis- 
demeanor) bnt  that  enactment  is  not  conclu- 
sive on  the  "Senate,  for  if  it  were  the  legislative 
branch  of  the  Government,  by  mere  statutes, 
mightdestroy  the  power  of  the  executive  branch. 
The  Senate'ars  called  on  to  determine  whether 
the  violation  ia  sneh  as,  wuUr  the  OoHsttUtUon, 
is  snbjoct'Bsattsr  for  impeaehment  and  convis- 
tion. 
.«  aCh>Con|>ifti8n  am\rm;tmMam  swA  hubmf 


(crimes  esiinentlyaffisetingthe  State)  and  other 
hi^  erisiee  and  misdemeanors  imp<»chable. 

The  word  "  high,"  bb  qualifying  misdemeaa- 
ors,  clearly  intends  to  direct  and  restrict  ica- 
peachment  -to  euch  offenses  as  derive  their 
importaaee  from  ^e  effect  they  have  npon  the 
State. 

Forgery,  arson,  and  other  erimm,  so  far  as 
dte-ittdivioaal  who  perpeitaates  them  is  eon- 
cemed,  are  mere  serious  and  higher  crimes 
than  the  violation  of  a  prohibitory  statute  lik« 
the  one  in  qnesdon,  fa^t,  so  fcr  as  the  Gov- 
emment  is  eoneemed,  may  not  be  so  import 
ant. 

If  the  willfhl,  defiant,  permstent  disregard  of 
law  in  a  Chief  Magistrate  of  a  great  people  doe* 
not  constitute  a  high  misdemeanor  in  office, 
what  does?  The  Stete  is  infinitely  less  inter- 
ested in  the  perstmal  dereRction  of  the  officiid 
than  in  a  coarse  of  action,  which,  if  tolerated, 
saps  and  destroys  the  Government;  and  as 
down  to  the  present  ho«r  the  law  and  its  authors 
are  defied,  we  cannot  do  otherwise  than  declare 
that  such  conduct  eonstitntes  a  high  misd*- 
meaner  in  offiee. 

8.  Is  this  a  case  where  the  Senate  by  its  vet» 
diet  shoald,  in  view  of  the  well-being  of  sode^, 
pass  over  the  transgression,  or  should  they 
enforce  the  penalty  of  removal  provided  by  the 
Constitation? 

On  this  point  die  tribunal  trying  the  PrMi- 
dent  act  not  only  as  a  court  and  as  jnrors,  bat 
aet  also  as  Senators,  bound  to  look  at  the  com 
dition  and  to  the  welfare  of  the  conntry. 

ThMe  are  considerations  bearing  on  the  ques- 
tion whether  the  penalty  of  the  violated  law  shall 
be  enforced  which  seriously  affiset  the  welfare 
of  the  nation.  Among  those  eonsideraUons 
are,  Mr.  Johnson's  desertion,  at  the  roost 
critical  of  periods,  of  the  cherished  priaoi(>les 
of  the  party  that  confided  ia  and  elected  him ; 
his  denial  of  the  validity  and  coustitntionaKty 
of  onr  Government  as  organized,  which  had 
just  been  reeoued  at  a  great  price  from  the 
hands  of  treason ;  the  repetition  of  that  senti- 
ment fVonr  liis  lips  by  his  connsel  on  die  trial ; 
the  declaration  of  bis  annual  messaee  that  in 
his  eontroverey  with  Congress  he  had  contem- 
plated a  resort  to  force  j  his  encouraging  a 
spirit  of  disoontent  and  disloyalty  in  the  rebel 
States  by  liis  offensive  denunciadons  of  the 
reconstruction  measures;  his  assuming,  with- 
out right,' to  establish  governments  in  the 
South  which  left  the  defenders  of  the  Union 
unprotected ;  his  exertion  of  inflnenee  i^inst 
the  adoption  of  the  fourteenth  amendment  to 
-tiie  Coasdtntion,  to  the  ratifioation  of  which 
the  people  tbndly  lo6ked,  fbr  national  hac- 
mony ;  his  obstMotion  to  (he  praoUcsl  work- 
ing of  those  measures  of  reconstrucUon  which 
the  rejection  of  the  amendment  referred  to 
renderad  neoeesary ;  his  pardoning  of  rriteh 
and  his  appointing  them  to  office ;  the  fitct  thnt 
the  distrust  of  Congress  in  the  Chief  Magis- 
trate has  been  snch  that  a  due  regard  for  the 
Repablic  indaoed  them  to  remnin  1%  sesaiim, 
to  convene  at  nnusnal  periods  of  the  year,  and 
induced  them  to  enact  lave  reqairing  all  mili- 
tnry  eiders  to  be  issued  by  the  "  Usneral  of 
the  Array,"  and  ptokifoidng  the  removal  of 
t&at  offiner  by  the  President;  th«  general  eon- 
victioa  that  the  unfortimate  amlKons  jost  re- 
lieved from  boodage  at  the  South  who  have 
been  true  to  the  Union  are  deprived  of  the 
much  needed  protection  of  the  Federal  Gov- 
ernment. These,  and  many  like  considera'- 
tions,  foree  ns  to  the  conclosioa  tint  if  Andrew 
Johnson  has  willfally  violated  the  law  its  pen* 
altv  shoald  be  enforced. 

But  we  are  sworn  that  we  will  do  "  impae- 
tial  justice"  in  the  case,  and  to  trv  the  qnes- 
don  whether  we  may  not  be  ionueqced  by 
prejudice  let  us  apply  a  severe  test. 

Suppose  that  the  tenure-of-civil-_office  aet 
had  been  in  foree  during  the  administration 
of  Abraham  Liueoln,  and  that  distingnished 
patriot  bad  under  the  law,  from  some  personnl 
pique,  suspended  Edwin  M.  Stauton,  a  man 
who  has  organised  more  victories 'fior  freedoai 
tlmn  any  living  civilian  ;  sappdse  Mr.  Lineola 
jteMve  gahtniHad  UiarofBim  Utt  snalt  mmge/Bt 
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sion  to  the  Senate,  and  that  body,  after  dne 
deliberation,  to  have  determined  against  tlie 
Bafficiency  of  the  alleged  caase  of  suBpensioo, 
and  (as  authorized  by  the  law)  to  have  ordered 
that  Mr.  Stanton  reeatne  the  functions  ht  hie 
office;  and  that  then  Mr.  Lincoln,  having  first 
endeavored  to  sedace  the  temporary  incnm- 
bent  of  the  office  not  to  aurrenoer  the  office, 
and  having  in  thia  &iled,  sbonld  have  iaened 
an  order  for  the  abiolnte  and  nnqaalified  re- 
moval of  Mr.  Stanton,  and  for  the  appoint- 
ment of  a  Buccemor,  and  that  he  by  message 
shoald  have  informed  the  Senate  f)f  what  ne 
had  done ;  and  let  na  anppoae  that  the  Senate 
by  resolution  promptly  informed  Mr.  Lincoln 
that  in  hia  procedure  he  bad  acted  contrary  to 
the  Constitution  and  the  laws,  and  that  then 
Mr.  Lincoln  had  sent  a  message  to  the  Senate 
informing  them  that  if  he  had  known  that  his 
own  removal  wonld  be  the  conaeqaence  of  the 
removal  of  Mr.  Stanton  he  would  neverthe- 
less have  removed  him ;  then  suppose  that  the 
Representatives  of  the  people  iiad  presented 
articles  of  impeachment  against  Mr.  Lincoln, 
and  the  Senate  bad  proceeded  with  the  trial, 
and  that  for  three  months,  with  all  these  notifi- 
cations, Mr.  Lincoln  had  persisted  in  his  defiant 
disobedience  to  the  law  and  to  the  will  of  Con- 
gress, and  thus  made  the  unavoidable  issue 
whether  the  law  ahould  be  supreme,  and 
whether  the  vUimaU  power  of  government 
was  with  one  intrnsted  only  to  execute  law,  or 
with  the  Bepresentatives  of  the  people,  wonld 
Abraham  Lincoln  have  been  entitlea  to  an 
acquittal  7  Mo.  If  all  the  tenderness  of  feel- 
ing which  now  clusters  around  the  memorv  of 
our  martyred  President  bad  belonged  to  him 
while  living,  and  the  iaaue  had  been  thus  con- 
apicooualy  forced  upon  us,  whether  he  should 
remain  in  office  and  the  law  be  contemned  or 
he  be  removed  and  its  majestj  vindicated,  duty 
would  have  impelled  an  adjudication  for  his 
removal. 

The  case  I  have  supposed  is  that  proved 
against  the  res(>ondent  in  these  proceedings. 
1  hat  justice  which  would  have  been  executed 
against  Abraham  LioQoln  must  be  impartial 
when  applied  to  Andrew  Johnson;  and  1  shall 
vote  for  conviction. 


OPINION 

OP 

HON.  ALEXANDER  G.  CATTELL. 

Having  carefully  considered  the  articles  of 
impeachment  preferred  by  the  House  of  Rep- 
reseutalivea  against  Andrew  Johnson,  Presi- 
dent of  the  United  States,  and  the  evidence 
adduced  in  support  thereof,  and  having  arrived 
at  the  conclusion  that  the  charges  contained  in 
the  leading  articles  are  fully  sustained  by  the 
proof,  and  that  the  acts  therein  chs^d  anU 
proved  being  plain  violations  of  the  Constitu- 
tion and  of_  the  laws  of  the  United  States,  con- 
stitute a  misdemeanor  in  offiee,  I  propose  to 
state  the  grounds  and  reasons  for  the  conclusion 
to  which  1  have  arrived. 

If  it  nay  seem  presumptnooa  for  one  nnedn- 
cated  in  the  law  to  deal  with  a  question  which 
has  been  illuminated  by  the  discussions  on 
either  side  of  the  most  learned  lawyers  m  the 
land,  [  maybe  permitted  to  say  that,  profoundly 
impressed  with  the  gravity  of  the  issue,  and 
deeply  sensible  of  tlve  responsibility  which 
rests  upon  each  individual  Senator,  I  prefer  to 
state  for  myself  and  in  my  own  language  the 
grounds  upon  which  mj  verdict  of  guilty  is 
given.  I  propose  to  confine  my  remarks  chiefly 
to  the  consideration  of  the  first  three  articles. 
Stripped  of  all  te<AiBic«K^  the  following  is  the 
statement  of  the  charges  contained  therein : 

Article  one  charges  the  issning  of  an  order 
in  writing  for  the  removal  of  Edwin  M.  Stan- 
ton, Secretary  for  the  Department  of  War,  as 
contrary  to  the  Constitution  and  laws,  and  es- 
pecially as  contrary  to  the  act  entitled  "An  act 
to  regulate  the  tenure  of  certain  civil  offices," 
passed  March  2,  1867. 

Article  two  charges  the  issuing  and  drfivery 
6f  »  tetter  of  -  MMi«nt]r  (0  Lweaw  ViM«M, 


anthorizing  and  empowering  him  to  set  as 
Secretary  for  the  Department  of  War,  as  a  vio- 
lation of  the  Constitution,  and  especially  as 
contrary  to  the  tenure-of-office  law. 

Article  three  charges  that  Thomas  was  ap- 
pointed without  authority  of  law,  without  tn6 
advice  and  consent  of  the  Senate,  and  while  it 
was  in  session,  when  no  vacancy  had  hap- 
pened during  the  recess  of  the  Semtte,  and  no 
vacancy  existed  at  the  time.  wiUi  intent  to  vio- 
late the  Constitution. 

The  second  and  third  articles,  charging  in 
special  and  general  terms  the  appointment  of 
Ihomas  as  a  violation  of  law,  may,  I  think, 
be  held  to  present  two  distinct  aspects  of  crim- 
inality, namely,  the  unlawful  appointment  and 
the  unlawfni  removal  which  was  declared  in 
the  letter,  and  which  is  implied  in,  and  is  of 
neeessity  accomplished  by,  the  unlawful  ap- 
pointment ;  and  they  are  sustained  if  it  is  shown 
that  the  appointment  of  Thomas  alone  is  unlaw- 
ful, or  if  it  is  shown  that  it  was  unlawful  as 
includtng  the  removal  of  Stanton,  so  that  the 
two  acts  taken  together  were  criminal;  for 
the  appointment  to  an  office  thereby  unlawfully 
vacated  inclndea  all  the  criminality  of  an  unlaw- 
ful removal. 

But  I  propose  to  consider  first  the  charge 
contained  in  the  firat  article,  namely,  the  issu- 
ing of  the  unlawful  order  for  the  removal  of  Mr. 
Stanton.  The  fact  that  the  order  was  issued  is 
proved,  and,  indeed,  is  admitted,  in  the  answer 
of  the  respondent.  The  inquiry,  then,  is,  was 
the  removal  of  Mr.  Stanton  an  act  contrary  to 
the  Constitution  or  laws  of  the  United  States? 
If  it  was,  then  it  was  clearly  a  misdemeanor 
ia  offiee. 

The  Constitution  gives  no  snch  power  of 
removal  directly  to  the  President,  and  the 
advocates  of  such  a  power  can  claim  it  only  as 
derived  by  implication  from  that  clause  which 
affirms  that  "the  executive  power  shall  be 
vested  in  the  President." 

Now,  if  we  assume  that  the  laws  regulating 
and  restricting  the  power  of  removal,  which 
have  been  passed  from  time  to  time,  including 
the  tenure-of-office  act,  ar«  constitutional,  and 
that  the  power  is  subject  to  legislative  con- 
struction, then  this  power  cannot  be  held  to 
be  a  quality  inherent  in  Uie  executive  power  as 
Gonforred  on  the  President  by  the  Constitntion. 
If  anch  a  power  ever  existed  as  an  element  of 
consUtutional  executive  power,  it  could  not  be 
curtailed  or  restricted  by  legislative  enactment ; 
but  it  is  restricted  by  these  acts ;  and  if  they 
are  admitted  to  be  valid  laws,  which  hitherto 
has  not  been  denied,  the  existence  of  theabao^ 
lute  power  of  removal  as  an  essential  executive 
quality  ie  concluded. 

All  the  implications  of  the  Constitution  are 
wainat  the  idea  that  this  power  is  in  the  Pres- 
ident. The  fact  that  the  power  of  appointment 
is  given  by  the  Constitution  to  the  President 
and  Senate  jointly  would  seem  to  deny  hira  the 
power  to  vacate  an  office  which  he  could  not 
alone  fill  and  create  a  vacancy  which  he  cannot 
alone  supply.  The  provision  that  he  may  fill 
vacancies  ^'thatmayhappendurtngtkerecettof 
the  Senate,  "and  then  only  until  the  next  session, 
would  seem  to  deny  him  the  power  to  fill  any 
vacancies  other  than  those  which  happen,  or  to 
fill  anff  at  any  time  other  than  "during  the 
recess  of  the  Senate. "  A  thing  happens,  tn  the 
largest  sense  that  can  be  given  to  that  term, 
when  it  comes  to  pass  not  by  the  motion  of  the 
person  whose  action  is  afiiected  by  the  happen- 
ing. A  vacancy  does  not  happen  when  'it 
occurs  by  the  action  of  him  who  is  to  fill  it 

The  clause,  then,  does  not  provide  for  the  fill- 
ing of  vacancies  which  are  made  by  removals, 
but  confines  the  President's  power  to  other 
vacancies,  even  in  recesa,  and  implies  that 
there  shall  be  no  removals  nnless  the  Senate  is 
in  session  and  advise  and  consent. 

The  President,  then,  derives  from  the  Con- 
itittUion  no  power  of  vacating  by  removal, 
except  by  the  nomination,  confirmation,  and 
appointment  of  a  successor.  Whatever  of 
other  power  of  removal  is  rightiully  exercised 
by  him  has  been  derived  from  the  terms  or 
M9U«rtio4»«f4eKiatoti*ra«B*oMMM.  Amtm^i 


necessity  or  convenience  fiave  conceded  to  him 
the  power  during  the  recess  of  Congress,  but 
neither  the  language  nor  the  iinplicatioiia  of 
legialative  enactments  have  extended  the 
power;  necessity  or  convenience  do  not  de- 
mand, nor  has  precedent  sanctioned,  its  exer- 
cise at  any  other  time. 

The  case  of  Pickering,  the  only  one  cited 
which  has  any  airailarity  with  the  oase  under 
consideration,  does  not  make  against  the  prin- 
ciple contended  for.  The  fact  that  an  imme- 
diate nomination  to  the  Senat«  was  stated  in 
the  President's  letter  to  Mr.  Pickering  to  be 
necessary,  and  the  fact  that  it  does  not  appear 
that  the  nomination  of  his  auccessor  did  not 
precede  the  letter  informing  him  of  his  re- 
moval, together  with  the  fact  that  it  hie  never, 
through  sixfy-eigfat  years  of  immensely  in- 
oreased  patronage,  been  drawn  into  a  prece- 
dent for  Uie  exercise  of  snch  executive  power, 
show  that  the  real  cireumstances  of  the  case 
were  not  such  as  to  assert  any  executive  claim 
to  thia  power. 

But  even  if  they  were  auoh,  a  single  act, 
standing  alone  and  never  repeated,  through  a 
long  lapse  of  years  crowded  with  similar  occa- 
sions, should  have  no  weight  as  a  precedent  in 
faVor  of  the  principle  which  it  seems  to  illus- 
trate, bat,  on  the  contrary,  it  may  be  inferred 
that  the  act  was  not  accepted  as  correct  prac- 
tice at  the  time,  that  the  principle  was  disap- 
proved of,  and  the  practice  ever  since  discon- 
tinued. Thus  it  appears  to  me  that  even  before 
the  passage  of  the  "  teoure-of-office  law,"  or 
even  if  Mr.  Stanton's  case  is  not  included  in 
it,  the  removal  charged  in  the  first  article  was 
an  act  unauthorized  by  the  Constitution  or  the 
law,  principle  or  precedent. 

I  am  not  unaware  of  the  fact  that  the  views 
which  I  have  thus  briefly  stated,  questioning 
the  President's  power  of  removal,  as  a  consti- 
tutional prerogative  in  the  absence  of  legisla- 
tive enactment,  are  eontroverted  by  many. 
Differences  of  opinion  on  this  point  exist  now 
as  they  did  at  the  time  of  the  adoption  of  the 
Constitution,  and  among  the  distinguished  men 
of  the  first  Congress.  An  examination  of  the 
debatea  which  took  place  in  the  Congress  of 
1789  upon  the  acts  establishing  the  several 
Departments,  will  show  that  the  eminent  states- 
men of  that  day  diGTered  widely  in  their  con- 
stmction  of  the  Constitution  as  to  the  Presi- 
dent's power  in  this  regard.  But  whatever 
differences  of  opinion  may  have  existed  then 
or  may  exist  now  upon  this  point,  one  thing  is 
clear,  the  power  has  been  considered  a  proper 
snbjeot  for  legislative  construction  from  the 
time  of  the  First  Congress  down  to  the  present 
day,  and  it  is  too  late  now  to  question  the  right 
of  legislative  control  over  the  subject. 

Mr.  Manager  Bixoham  quotes  the  authority 
of  Webster  in  proof  of  the  position  that  the 
provisions  of  the  acts  of  1789,  establishing  the 
Departments  of  State  and  War,  which  provide 
an  officer  to  have  charge  of  the  records,  &c., 
"whenever  the  said  principal  officer  shall  be 
rentoeed  from  offiee  by  the  President,"  was  a 
gnint  of  power,  and  from  that  day  to  this  Con- 
gress has  exercised  the  power  to  grant  and  to 
regulate  the  power  of  the  Exeautive  in  thia  par- 
ticular, and  the  right  has  never  been  seriously 
qnealioned  or  the  constitntionality  of  the  laws 
doubted. 

In  parauance  of  this  practice  the  Thirty- 
Ninth  Congress  passed,  March  2, 1867,  the  act 
entitled  "An  act  to  regulate  the  tenure  of  cer- 
tain eivil  offices,"  whieh  covers  the  whole 
question  of  removal  from  and  appointment  to 
officein  all  cases  not  specially  provided  for  by 
the  Constitntion.  This  law,  framed  to  restrain 
the  President  in  the  ezercis«_  of  the  lesser 
power  of  arbitral?  removal  during  the  recesa, 
eertainly  by  its  spirit,  scope,  and  object  intends 
to  deny,  and  most  clearly  in  all  its  terms  and 
implications  does  deny  and  conclude  the  larger 
power  of  arii>itrary  removal  "during  the  ses- 
sion of  the  Senate."  Let  us  examine  the  pro- 
visions for  a  moment  in  their  bearing  on  this 
case.  The  terms  of  the  law  define  in  strict 
langnage  the  limits  of  executive  authority  on 
tkia  MkQMl.-  Its  fmm^ o*<»th« mU> of-tb* 
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President  by  two  thirds  of  both  Houses  of  C!on- 
gress  exhausted  all  right  to  questioa  it«  con- 
slitutioniUity  by  the  Bxeculive,  whose  duty 
thenceforward  wm  to  ex«eute  it  as  a  law  of  the 
land. 

X  shall  then  aBaame,  for  the  purposes  of  this 
statement,  that  it  is  a  valid  and  constitutional 
liMT  ia  all  its  parts,  and  that  the  President 
knew  and  understood  that  it  bad  been  so 
declared  with  express  view  to  his  executive 
action,  aad  that  he  knew  if  he  violated  it  be 
was  directly  attackinf  a  legislative  power  which 
the  representatives  of  the  people  claimed  aod 
meant  to  assert. 

The  only  remaining  inquiry  upon  this  par- 
ticular question  is,  does  the  law  apply  to  Sec- 
retary Sisuton's  case? 

If  the  removal  of  Stanton  was  against  the 
provisions  of  this  law  the  President  is  guilty 
under  it,  for  the  only  intent  in  question  u  tJu 
intent  to  break  the  late,  not  the  motive  or  inten- 
tion with  which  it  was  done.  If  Stanton  is 
included  among  the  officers  referred  to  in  the 
first  section  of  this  law,  then  his  removal  with- 
out the  advice  and  consent  of  the  Senate  was 
against  its  provisions.  The  language  of  this 
seclioD  is — 

"That<«e>vt)«r«»shold(D|r  onysivil  oBee  towhteh 
be  has  been  sppoin tod  its  WM  with  the  advice lind  ooa- 
sent  of  the  Senate,  and  eveo;  person  who  shall  here- 
after be  appointed  to  any  soeh  office  and  shall  become 
duly  qoalined  to  act  therein,  is  and  shall  be  entitled 


_  _  loeaspi       

io  like  manner  appointed  and  dul);  qualified,  except 
as  herein  otherwise  provided :  AvchM,  That  the  Sec- 
retariesofState.oftlieTrea8arr.afWar,oftheNaT]i, 
and  of  the  Interior,  the  PostBasterQeneral.and  the 
Attorney  General,  shall  hold  their  offices  respectively 
for  and  daring  the  term  of  the  President  by  whom 
they  mar  have  bean  appointed,  and  one  month 
thereafter,  subj  ect  to  removal  by  and  with  the  advice 
and  consent  of  the  Senate." 

Now,  it  seems  irresistible  that  this  language, 
referring,  as  it  does,  to  those  in  offioe  at  the 
time  of  its  passage,  as  well  aa  those  thereafter 
to  be  appointed,  includes,  either  in  the  general 
provisions  of  tlie  body  of  the  section  or  in  the 
exception,  all  persons  holding  any  civil  oHice 
appointed  with  the  ceoaent  of  the  Senate.  The 
words  "  ecery  peraon  liolding  any  civil  office  " 
are  as  comprehensive  as  language  can  make 
them,  and,  m  the  absence  ofanv  exception, 
would  include  all,  aad,  of  course,  Mr.  Stanton. 

But  the  lju:t  that  there  is  an  exception  makes 
even  this  8tron|;  language  more  comprehensive 
than  before ;  tor  when  an  exoeption  is  men- 
tioned the  conclusion  is  strengthened  that 
nothing  is  left  outside  of  the  general  provisions 
except  what  is  included  in  the  excejitions. 
Thus  the  words  "all"  aod  "except,"  in  con- 
struction, include  everything. 

Besides,  the  express  language  of  the  general 
clause  provides  for  aU  civil  officers  thus  ap- 
pointed, except  such  as  aro  affirmatively  other- 
wise provided  for  "  herein ;"  that  is,  in  the  law 
itself.  This  shows  that  the  lair  undertakes 
affirmatively  to  provide  "therein"  for  ev«>:y 
such  officer.  It  tbns  expressly  says  that  eM 
are  included  and  provided  for  in  the  genwal 
clause  for  whom  there  is  not  some  other  affirm- 
ative provision  made  in  the  proviso.  Thus  no 
officer  or  class  is  left  out  of  the  law  by  implica- 
tion, Cor  it  declares  substantially  that  every  one 
excluded  from  the  exception  by  its  language  or 
by  impiieation,  is  not  taken  by  the  exception 
out  of  the  effect  of  the  general  clause.  To  say, 
then,  that  Mr.  Stanton's  case  is  not  provided 
for  in  the  exception,  is  to  affirm  that  it  is  in- 
cluded in  the  general  clause.  It  matters  not, 
for  the  purpose  of  this  trial,  whether  the  case 
of  Mr.  Stanton  comes  under  the  general  clause 
or  the  exception.  The  reasoning  is  strong  that 
the  case  is  included  in  the  exception.  The 
words  of  the  exception  are,  "vu^/  have  buta 
appointed."  These  words  seem  to  contem- 
plate, in  relation  to  the  tenure  of  these  offices, 
the  possible  existence  of  the  term  of  a  Presi- 
dent other  than  the  one  who  may  be  actually 
in  office  when  the  question  of  removal  arises. 
The  act  took  effect  upon  offices  as  th^  existed 
ut  the  lime  it  passed,  and  when  it  referred  to 
terms  during  which  they  were,  atWits  passa^, 
to  expire,  it  referred  to  the  term  then  existing 
Mid  to  those  whiekakiHiU  Mtaur  is  titeftttwo,  1 


By  the  Constitution  the  term  of  the  Presi- 
dent continues  "during  four  years."  The 
word  term  means  strictly  limit  or  boundary.  A 
term  of  ollice  is  the  time  which  must  elapse 
before  its  limit  is  reached.  Tbe  limit  of  Mr. 
Lincolu's  second  term  was  four  years  from  the 
4th  of  March,  1805.  When  the  word  terra  was 
used  in  the  act,  this  was  tbe  term  contemplated 
in  regard  to  offices  filled  b^r  him,  and  still  held 
by  liii>  appointees  at  the  time  of  its  passage. 
'I'hia  term  did  not  expire  on  the  21st  of  Febru- 
ary, and  lias  not  yet  expired.  If  Mr.  Lincoln 
had  been  living  when  (be  act  was  pass^  it 
would  certainly  have  been  held  to  apply  to  his 
present  term,  as  it  then  existed,  and  to  extend 
the  offices  to  the  end  of  it.  It  is  not  the  leas 
Mr.  Lincoln's  term  that  it  was  also  Mr.  John- 
son's, who  was,  in  the  language  of  the  Con- 
stitution, chosen  "for  the  same  term."  Wheu, 
upon  Mr.  Lincoln's  death,  Mr.  Johnson  came 
in,  the  powers  and  duties  of  the  office  devolved 
upon  him  for  the  remaincUr  of  Mr.  Lincoln'! 
term.  He  had  no  other  relation  to  the  term, 
and  no  more  or  other  power  in  relation  to  the 
officers  he  found  in  tnaa  Mr.  Lincoln  would 
have  had  had  he  lived.  It  matters  not,  as  I 
have  said,  whether  these  views  prevail  or  not. 
If  they  do  not,  it  only  shows  that  Mr.  Stan- 
ton's case  is  not  provided  for  in  the  proviso, 
for  tbe  reason  that  tbe  term  of  tbe  President 
by  whoro  he  was  appointed  had  already  lapsed, 
and,  therefore,  the  terms  of  the  limitation  of 
the  proviso  cannot  be  made  to  apply  to  his 
case,  and  that  not  being  "otherwise  provided 
for  therein"  is  not  included  in  the  exception, 
and,  therefore,  is  included  in  the  general  clause; 
for  every  case  not  therein  otherwise  provided 
for  is  covered  by  the  general  clause. 

Apiu,  the  second  section  of  the  act,  which 
applies  to  all  officers,  (except  certain  classes  in 
relation  to  whom  the  Constitution  prescribes 
otherwise,  namely,  the  judges  of  the  United 
States  courts,)  and  contains  no  other  excep- 
tion of  any  officer,  of  course  included  Mr. 
Stanton.  The  very  fact  that  this  section  excepts 
by  this  special  exception  only  such  officers 
confirmed  by  the  Senate  aa  are  placed  out  of  its 
reach  shows  that  it  was  intended  to  affect  all 
within  its  reach.  Byitsexpresstermsitenacts 
that  the  President,  within  the  limits  and  in  the 
manner  therein  prescribed,  may,  ^'during  a 
recess  of  the  SauUe,  tutpend"  an  officer,  in 
the  case  therein  mentioneo,  "and  in  no  other." 
This  section  reads  as  follows: 

"8hc.  2.'  Atid  he  it  fitrHer  mauled.  That  whea  any 
ofieer  appointed  as  aforesaid,  exeeptins  judsee  of 
the  United  States  courts,  shall,  durinc  a  reeass  of  the 
Senate,  be  showu  by  evidence  satisfactory  to  the 
President  to  be  saifty  of  misconduot  in  office,  or 
crime,  or  for  any  reason  shall  become  ineapable  or 
legally  disqualified  to  perform  itadaties,in8uehoase, 
and  in  no  other,  the  President  may  suspend  sach 
oBlcer  and  designate  some  saitableperson  to  perform 
temporarily  the  datiea  of  suata  ofiiee  until  the  next 
meeting  of  tbe  Senate,  and  until  the  eaae  shall  bo 
acted  upon  by  the  Senate,  and  such  person  so  desig- 
nated shall  take  the  oaths  and  give  the  bonds  re- 
3ttired  biy  law  to  be  taken  and  given  by  the  person 
uly  appointed  to  fill  such  omee :  and  in  soofa  cue  it 
shall  bo  the  duty  of  the  President,  within  tventy 
days  after  tbe  first  day  of  such  next  meeting  of  the 
6eaate,to  report  ,to  tbe  Senate  such  sospension.  with 
the  evidence  and  reasons  for  his  action  in  tbe  case, 
and  the  name  of  the  person  so  designated  to  perform 
the  duties  of  such  eVIce.  And  if  the  Senate  shall 
eonoor  in  snob  mupeaaion,  and  advise  and  eonsent 
to  the  removal  of  such  officer,  they  shall  so  certify  to 
the  President,  who  may  thereupon  remove  such  offi- 
cer, and,  by  aad  with  the  advice  and  oonxent  of  the 
Senate,  appoint  another  person  to  such  uCoe,  Bat 
if  the  Sonate  shall  refuse  to  concur  in  such  suspen- 
sioQ.sach  officer  so  suspended  shall  forthwith  resume 
the  functions  of  his  office,  and  the  powers  of  the 
person  so  perfemins  its  daties  in  his  stead  shall 
cense,  and  the  officiaisalary  and  emoluments  of  such 
•fficcr  shall,  during  such  sospension,  belong  to  the 
person  bo  performing  the  duties  thereof,  and  not  to 
the  officer  ao  eoipended :  Pravidtd,  koiotoer,  That 
the  President,  in  case  be  shall  become  satisfied  that 
sach  suspon-'ion  was  mode  on  insufficient  grounds, 
shall  be  aathorised,  at  any  time  before  reporting 
such  auspeasion  to  the  Senate  as  above  provided,  to 
revoke  such  suspeosian  and  reioatato  such  officer  ia 
tlie  performance  of  the  duties  of  his  office," 

It  will  be  seen  that  this  section  operates  in 
connection  with  the  other  suctions  of  tbe  law 
to  prescribe  the  President's  relations  to  offices 
which  are  not  vacant.  I  say  in  connection 
with  the  other  sections  of  tbe  law,  because  the 
Iftw  Wilt  aiiMdr*  be  evulmMi  «•  «  witolsi  %tA  i 


a  particular  section  most  be  construed  ia  rda- 
tion  to  tbe  other  sections.  It  ia  also  true,  of 
course,  that  tbe  act  only  operates  upon  what 
tlie  Constitution  does  not  itself  fix,  and  oiilj 
80  far  as  legislative  enactment  may.  Now,  the 
President's  relations  to  offices  for  the  purpose 
of  absolute  removal  are  fixed  by  the  first  sec- 
tion of  the  act  in  aooordance  with  the  pro- 
vieioss  of  the  Coostitution.  This  section  pro- 
vides in  effect  that  there  shall  be  no  abtobUe 
removal  of  the  officers  therein  included  except 
by  nomination  and  confirmation  of  a  snccessor. 
This  operates  to  confine  ubaolute  removals  to 
tiraea  when  tbe  Senate  is  in  session.  This  being 
fixed,  the  President's  relations  to  officers  dur- 
ing the  recess  of  the  Senate  is  provided  for  in 
the  second  section.  This  second  section,  in 
enacting  "  that  when  any  ofiicer,"  ftc.,  "shall, 
during  tbe  recess  of  the  Senate,  be  shown," 
&c.,  "  in  sueh  case  and  in  no  other"  the  Presi- 
dent may  "suspend,"  prescribes  three  govern- 
ing things  which  are  each  essential  elements  of 
"  such  case"  aod  of  the  action  prescribed  in 
regard  to  it: 

First.  That  "  during  ihe  recess  of  the  .Sen- 
ate" the  President  shall  do  nothing  more  in 
relation  to  any  office  than  "ftupeno"  in  the 
manner  provided  for  in  this  act. 

Second.  That  "dnringtfaerecessof  deSen- 
ate"  he  may  act  in  "such  ease"  as  is  provided 
in  tbe  act,  but  "in  no  other."  This  is  an 
essential  element  of  his  relations  to  the  offices 
"dnring  the  recess  of  the  Senate,"  as  pre- 
scribed by  the  act. 

Third.  That  there  shall  be  no  suspension 
even,  except  "during  the  recess  of  the  Senafe," 
for  it  is  an  essential  element  of  "  such  case  " 
that  it  shall  be  dnring  recess. 

Now,  the  fact  that  this  second  section,  which 
does  not  refer  to  any  officers  other  than  those 
referred  to  in  the  nrst  section,  but  assumes 
to  prescribe  for  all  officers  under  the  circum- 
stances not  provided  for  in  the  first  section — 
that  is,  dnring  the  recess — is  without  any  excep- 
tion'which  ^ould  exclude  Mr.  Stanton,  seemsto 
be  conclusive  that  he  is  not  omitted  in  the  first 
section,  which  covers  the  time  of  the  session ; 
for  why  make  the  second  section  broader  than 
tbe  first,  and  restrain  the  President's  power 
over  Mr.  Stanton  during  recess,  and  leave  him 
unprotected  during  the  session  of  the  Senate? 

Then  the  third  section  of  the  act,  supple- 
mentary to  tbe  first  and  second  sections,  pre- 
scribes in  respect  to  the  filling  of  offices  in  case 
of  the  happening  of.  a  vacancy  during  the  re- 
cess of  the  Senate,  and  tbe  condition  of  these 
offices  after  tbe  constitutional  power  of  the 
President  in  relation  to  them  has  been  ex- 
hausted.   The  third  section  reads  as  follows: 

"Skc.3.  Andbeitfiuihertnacttd,  That  the  President 
shall  have  power  to  fill  all  vacancies  which  mar 
happen  daring  tbe  recess  of  the  Senate  by  reason  of 
death  or  raaignafiou,  by  graatiog  commiviona  wliieh 


shall  expire  at  the  end  of  their  next  aeasion  there- 
after. And  if  no  appointment,  by  and  with  the  adviee 
and  consent  of  the  Senate,  shall  be  made  tosoeb  office 
se  vooaat  or  temporarily  tiled  a«  aforesaid  doriac 
sueh  next  session  of  the  Senate,  sueh  office  shall  re- 
main in  abeyance,  without  any  salary,  feex,  or  emul- 
umen  ts  attached  thereto.nn til  the  same  shall  be  died 
by  anvointment  thereto,  by  and  with  tbe  adviee  and 
consent  of  the  Senate;  and  daring  such  time  all  the 
powers  and  daties  belonging  to  such  office  shall  be 
exercised  by  such  other  officer  as  may  by  law  ezereise 
sueh  powen  aod  daties  in  oaa*  of  a  vooaaoy  in  saoh 
office." 

Thus  it  will  be  perceived  that  these  three 
sections  of  this  act,  taken  together,  provide, 
subject  to  th4  provisions  of  the  Constitution,  » 
general  rule  of  governmental  action,  and  thoa, 
while  the  letter  of  the  first  section  includes,  as 
oertainly  as  general  language  can,  the  caee  of 
Mr.  Stanton,  ao  examination  of  the  tenor  and 
e&ct  of  the  whole  law  confirms  this  eoaatruo- 
tion.  It  would,  upon  every  principle  of  legal 
oouatruction,  require  an  express  exception  to 
take  an  officer  outside  of  the  terras  of  a  law- 
intended  as  a  general  rule.  .  On  no  principle 
can  this  be  done  by  implicatiou.  Implicatioa 
avails  only  where  the  letter  of  the  law  is  doubt- 
ful, and  its  ^irit,  as  derived  from  the  law  itael  f. 
would  require  an  exception  to  some  general 
provision.  This  law,  then,  covers,  and  was 
wimtiiti  to  eov#A  >■  ^ennwtwn  vi|h  tin  ^ro- 
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risiona  of  the  Constitution,  every  possible  con- 
dition of  oSicefl,  and  to  apply  to  all  withoat 
exception. 

If  this  law  provides,  wherever  the  Constitu- 
tion does  not,  a  eeneral  rale  in  relation  to 
all  offices,  it  repeals,  to  its  extent,  all  former 
laws,  and  destroys  the  effect  of  all  previous 
customs,  rules,  or  precedents  j  and  if  it  pro- 
vides such  general  rule  in  relation  to  all  condi- 
tions of  ofiSces,  without  exception,  it  covers  the 
subject-matter  of  all  former  laws  on  the  same 
subject,  and  overlies  and  repeals  them. 

It  is  apparent,  then,  that  after  the  passage 
of  this  act  the  whole  law  in  relation  to  both 
removals  and  appointments  of  civil  officers 
requiring  confirmation  was  to  be  found  in  the 
Constitution  and  the  tenure-of-office  act.  These 
together  constitute  the  general  governing  mle 
of  action  on  this  subject,  and  all  lawful  action 
must  be  under  and  in  accordance  with  it,  and 
any  official  act  in  disregard  of  or  contrary  to 
it  IS  a  violation  of  law  and  a  misdemeanor  in 
office. 

That  the  President  understood  that  this  was 
the  effect  of  the  tenure-of-office  law  is  oon- 
clnsively  apparent  His  action  in  August  last 
in  regard  to  Mr.  Stanton,  and  his  suspension 
from  office,  was  had  under  the  second  section 
of  this  law,  otherwise  it  could  not  lawfully  have 
been  had  ata11,forthat  section  prescribes  when 
and  how  the  suspension  may  be  made,  and 
forbidx  one  under  all  other  circumstances. 
The  President  acted  strictly  nnder  the  provis- 
ions of  this  law ;  first,  in  the  form  of  the  sus- 
pension ;  second,  in  the  authorization  of  Gen- 
eral Grant :  third,  in  the  notice  to  the  Secre- 
tary of  the  Treasury ;  fourth,  in  bis  report  to 
the  Senate.  Indeed,  how  could  he  intend,  as 
he  claims  that  be  did  intend,  to  test  in  the 
courts  the  constitntionaltty  of  the  law  by  the 
removal  of  Mr.  Stanton,  if  he  thought  that  his 
case  was  not  included  in  the  law  ? 

Again,  by  the  second  section,  which  applies 
without  question  to  Mr.  Stanton,  the  President 
was  not  anthorized  "during  the  recess  of  the 
Senate"  to  "remove"  him;  he  was  only 
authorized,  and  only  claimed  to  be  authorized, 
to  "  suspend"  him,  although  it  was  during  the 
recess.  Now,  upon  whatever  implication  of 
constitution  or  law  the  power  of  removal  or 
enspensiou  is  assomed  for  hira,  that  implica- 
tion is  certainly,  on  principle  and  precedent, 
stronger  in  favor  of  the  power  during  a  recess 
of  the  Senate  than  during  its  session.  Upon 
what  principle,  then,  in  view  of  the  anthorita- 
tive  declaration  of  Congress  that  he  may  only 
'^mupenSC'  an  officer  "  during  the  recess,"  can 
he  claim  to  remove  him  during  the  session  ? 

But,  again,  this  second  section  in  terms  set- 
tles the  question  of  removal  against  him.  The 
section  is  admitted  to  include  Stanton  within 
its  general  provisions.  It  provides  that  the 
President  majr,  nnder  certain  circumstances, 
suspend  an  officer  during  the  recess.  This  he 
did.  It  provides  that  having  done  so,  he  shall, 
ivhen  the  session  occurs  and  within  a  limited 
time  after  its  commencement,  report  the  sus- 
pension, with  his  reasons,  to  the  Senate.  This 
he  also  did.  It  also  provides  Uiat,  if  the  Sen- 
ate shall  concur  and  advise  and  consent,  and 
so  certify,  he  may  "thereupon  remove."  It 
will  be  observed  that  this  is  during  the  session 
of  the  Senate,  and  that  the  removal  is  only  to 
be  made  upon  the  advice  and  consent  of  the 
Senate.  He  may  remove  him  ^^{herexttxtn," 
that  is,  not  otheneiae.  In  Mr.  Stanton's  case 
the  Senate  did  not  concur,  and  the  condition 
of  his  removal  being  wanting,  the  President 
conld  not  remove  him,  but  under  the  provis- 
ions of  this  section  he  "  forthwith  resumed  the 
functions  of  his  office."  He  holds  his  office. 
then,  by  the  provisions  of  this  law,  contained 
in  a  section  which  certainly  applies  to  him, 
contrary  to  the  will  of  the  President,  under  the 
action  of  the  Senate,  which  is  thus  by  law  made 
capable  of  preventing  his  removal.  Why 
should  he  so  hold  it,  and  why  is  this  power 
declared  by  law  to  be  in  the  Senate,  and  the 
President's  power  thus  restrained,  if  the  Pres- 
ident may  the  next  moment  remove  him  with- 
oat consent  and  despite  the  action  of  the  Sen-* 


ate?  And  does  not  this  show  that  this  law  is 
intended  to  comprehend  the  whole  subject- 
matter^nd  to  regulate  in  all  respects  the  power 
of  the  President  in  this  regard  ?  Is  it  not  con- 
clusive that  cUl  power  of  suspension  and  re' 
moval,  except  by  nomination  and  confirmation, 
under  the  Constitution,  is  exhausted  by  these 
proceedings?  What  becomes  of  the  claimed 
implication  of  a  power  of  removal  in  the  Pres- 
ident, without  precedent,  or  even  with  prece- 
dent, in  the  face  of  the  irresistible  language 
and  implication  of  this  law,  that  the  Senate 
must  concur  in  all  removals,  and  that  any 
removal  without  such  concurrence  is  a  direct 
defiance  of  the  le^slative  authority,  and  a 
misdemeanor  in  office? 

The  remaining  question  on  these  three  arti- 
cles is,  was  the  appointment  of  Thomas,  as  set 
out  in  the  seeond  and  third  articles,  an  act 
authorized  either  by  the  Constitution  or  by 
law  7    If  not,  then  these  articles  are  sustained. 

A  general  power  of  appointment  by  the 
Executive,  by  and  with  the  advice  and  consent 
of  the  Senate,  a  special  power  himself  to  fill 
vacancies  "leAtcA  mat/  happen"  during  the 
recess,  and  the  power  to  appoint  inferior  offi- 
cers where  such  power  has  been  given  him  by 
legislative  enactment — these  comprise  all  the 
authority  of  the  President  for  this  purpose, 
given  in  or  to  be  derived  from  the  Constitution. 

Whatever  rightful  authority;  then,  was  exer- 
cised by  the  President  in  making  this  appoint- 
ment to  the  War  Department,  must  have  been 
derived  by  the  express  terms  of  some  legislative 
enactment. 

By  the  eighth  section  of  the  act  of  1792, 
making  alterations  in  the  Treasury  and  War 
Departments,  it  is  made  lawful  for  the  Presi- 
dent, in  case  of  the  death,  sickness,  or  absence 
of  the  Secretary,  to  authorize  some  person  to 
perform  the  duties  of  the  office  until  a  successor 
18  appointed,  in  ease  of  death  or  the  absence 
or  inability  from  sickness  shall  cease.  The 
only  actual  vacancy  contemplated  by  this  act 
is  one  happening  by  death. 

The  act  of  1796,  amendatory  of  the  last 
mentioned  act,  declares,  generally,  that  in  every 
case  of  vacancy  in  the  Department  "  it  shall  be 
laicf ttV '  for  the  President  to  authorize  any  per- 
son to  perform  the  duties  of  the  office  until  a 
successor  beappointed,  "provided  thatnoone 
vacancy  shall  be  supplied  in  manner  aforesaid 
for  a  longer  term  than  six  months."  This  act 
contemplates  lawful  vacancies  only,  for  none 
others  are  vacancies  which  can  be  lawfully 
filled.  We  have  already  seen  that  the  President 
conld  not  lawfully  make  a  vacancy  without  the 
concurrence  of  the  Senate  while  it  was  in  ses- 
sion to  take  concurrent  action  ;  and  to  claim 
that  the  President  is  authorized  by  this  act  to 
make  an  appointment  to  a  vacancy  made  dar- 
ing a  session  of  the  Senate  by  bis  separate 
action,  is  simply  begging  the  whole  question. 
If  there  was  no  lawful  vacancy,  it  could  not 
lawfully  be  filled,  and  there  is  nothing  in  the 
law  which  makes  any  vacancy  lawful  which  was 
not  lawful  before  its  passage.  By  the  act  of 
February  20,  1868,  it  is  made  lawful  for  the 
President,  in  case  of  the  death,  resignation, 
sickness,  or  absence  of  the  head  of  any  exeea- 
tive  Department,  toauthorizethe  head  or  other 
officer  of  one  of  the  Departments  to  perform 
the  duties  "  until  a  successor  is  appointed,  or 
such  absence  or  inability  by  sickness  shall 
cease." 

This  was  the  condition  of  the  law  before  the 
passage  of  the  "tennre-of- office  act." 

The  act  of  1792  had  been  superseded  by  the 
act  of  1795,  and  this  had  been  followed  in  tnm 
by  the  act  of  1868.  This  last  act  was,  I  dotibt 
not,  intended  to  supersede  the  act  of  1796,  as  it 
provides  that  the  vacancies  to  which  it  applies 
shall  be  filled  with  a  select  class  of  persons, 
and  there  could  have  been  no  reason  why  all 
vacancies  in  the  same  office,  however  pro- 
duced, should  not  be  filled  by  the  same  select 
class.  The  act  appears  to  be  intended  to 
provide  for  the  temporary  supplying  of  all 
vacancies  in  the  offices  referred  to,  and  by 
omitting  from  its  list  of  vacancies  vacancies 
by  remScal,  it  seems,  by  its  later  implication, 


to  conclude  the  President's  power  of  removal, 
as  derived  from  the  implications  of  the  earlier 
laws  of  1789,  creating  the  Departments. 

But  if  it  is  conceded  that  tne  President  re- 
tained the  power  of  removal  during  the  recess, 
after  the  passage  of  the  act  of  1868,  it  mast 
also  be  conceded  that  the  act  of  1868  did  not 
cover  all  the  subject-matter  of  the  act  of  1795, 
and  does  not,  therefore,  completely  supersede 
it.  It  will  be  seen  that  hone  of  these  laws 
affirmatively  recognize  or  imply  a  power  of 
removal  in  the  President  daring  the  session  of 
the  Senate,  and  consequently  they  give  him 
no  power  of  appointment  to  a  vacancy  made  by 
him  at  snch  time,  while  not  one  precedent  can 
be  found  that  goes  to  this  extent,  so  that  this 
power  is  claimed  contrary  to  the  necessary 
implications  of  the  Constitution,  and  without 
authority  either  of  law  or  precedent.  Bat  the 
tenure-of-office  act  clearly  covers  and  regulates 
this  whole  subject-matter,  and  supersedes  the 
previous  laws,  including  the  act  of  1796. 
We  have  already  seen  that  this  act  applies  to 
this  case. 

The  second  section  certainlr  does  appty,  and 
if  the  vacancy  which  is  said  to  exist  in  the 
War  Department  is  claimed  to  have  been  made 
"  during  a  recess"  in  August  last,  it  must  have 
been  nnder  that  section,  for  it  provides  that 
"  during  the  recess  of  the  Senate"  vacancies 
shall  only  be  made  by  the  President  by  sus- 
pension, and  that  no  suspension  shall  be  had, 
except  in  a  case  made  under  its  provisions, 
and  that  "in  suck  case  and  in  no  other"  the 
President  may  designate  a  suitable  person  tem- 
porarily to  perform  the  duties  ;  but  if  the  Sen- 
ate does  not  consent  the  suspended  officer 
shall  "forthwith  rccTime  the  functions  of  his 
office."  So  if  the  vacancy  was  made  in  vaca- 
tion that  vacancy  no  longer  existed  afler  the 
refusal  of  the  Senate  to  consent  to  it,  and  the 
appointment  of  Thomas  was  without  authority 
oflaw.  But  the  terms  of  the  President's  letter 
of  February  21  to  Mr.  Stanton  assume  that  be 
was  then  in  office,  and  was  therebv  removed 
"during  the  session  of  the  Senate.''  We  have 
already  seen  that  all  r^ovals  at  snch  times^ 
are  regulated  by  the  first  section  of  the  tenure' 
of-office  act,  and  that  the  case  of  Stanton  is 
included  by  its  provisions;  but  by  that  sec- 
tion all  temporai7  or  ad  interim  appointments 
to  the  offices  referred  to  therein  are  abolished, 
and  the  officer  appointed  by  and  with  the 
advice  and  consent  of  the  Senate  is  "  entitled 
to  hold"  his  office  until  a  successor  shall  have 
been  appointed  "  in  like  manner,"  that  is,  with 
the  concurrence  of  the  Senate.  The  appoint- 
ment of  Thomas  was  not  "  in  like  manner." 

It  will  also  be  perceived  that  the  words  in 
the  body  of  the  first  section  immediately  pre- 
ceding the  proviso  are  "  except  as  herein  oth- 
wise  provided."  This  language  refers  to  the 
whole  act.  Its  meaning  is  except  as  is  other- 
wise provided  in  this  act.  Now  the  term  of 
office,  and  the  manner  of  removal  from  and 
appointment  to  office,  are  distinct  propositions 
contained  in  the  body  of  the  section.  The 
proviso  relates  only  to  the  term  of  the  officers 
therein  named  j  but  that  part  of  the  subject- 
matter  of  the  general  clause  which  provides 
how  the  suecessers  of  all  civil  officers  requiring 
confirmation  shall  be  appointed,  namely,  "by 
and  with  the  advice  and  consent  of  the  Sen- 
ate," is  not  affected  by  the  proviso.  This  sub- 
ject is  "not  otherwise  provided  for'  in  that 
proviso  in  relation  to  any  officers,  and  the  pro- 
vision of  the  general  clause  in  relation  to  it,  is 
not  restricted  by  the  terms  or  implications  of 
the  proviso. 

To  take  the  officers  mentioned  in  the  excep- 
tion vhMy  outside  of  the  provisions  of  the 
general  clause,  which  covers  other  subject- 
matter  besides  that  covered  by  the  exception, 
the  language  must  have  been  except  the  offi- 
cers  hereinafter  mentioned,  or  something  of 
like  effect.  Thus,  whether  Mr.  Stanton's  case, 
as  far  as  relates  to  the  tenure  of  his  office,  is 
within  the  general  danse  or  the  exception  of 
this  section,  or  within  neither,  his  successor's 
case  is  clearly  within  the  general  clause,  and 
no  one  can  be  lawfully  appointed  to  succeed 
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him  except  "in  like  manner,"  m  he  wss  him- 
self appointed ;  that  is,  with  the  ooncurrence 
of  the  Senate. 

Again,  the  reasoning  on  the  spirit  of  the 
second  section  of  the  act  is  irceslstible.  Does 
it  not  seem  a  ridiculous  claim  that  the  Presi- 
dent may,  "during  a  session  of  the  Senate," 
appoint  a  successor  or  locum  tenens,  of  nay  kind, 
for  an  officer  whom  tlic  Senate  has  just,  under 
express  authority  of  law,  refused  to  remove, 
and  who  has  just,  underlike  authority,  resumed 
the  functions  of  bis  office  ? 

The  appointment  of  Thomas,  then,  was  un- 
authorized bv  any  law,  and  was  an  unlawAil 
attempt,  by  the  exercise  of  usurped  executive 
power,  to  seize  upon  and  control  a  most  im- 
portant department  of  the  Government,  in 
violation  of  express  legislative  enactment. 

This  crime,  so  clearly  shown;  is  really  a 
higher  and  more  dangerous  one  than  the  re- 
moval of  Mr.  Stanton,  for  it  not  only  includes 
the  unlawful  removal,  but  is  in  itself  an  affirm- 
ative, while  the  other  is,  in  some  sense,  but  a 
negative  act  of  usurpation. 

Whatever  plea  of  misinformatioD,  mistake, 
or  absence  ofintent  may  be  set  up  by  his  friends 
or  his  counsel  the  President  makes  no  such 
plea.  He  has  claimed,  and  does  claim  in  his 
answer  and  by  the  lips  of  his  special  repre- 
sentatives among  the  counsel,  that  he  has 
removed  Mr.  Stanton  and  appointed  Thomas 
by  virtue  of  power  vested  in  nim  as  the  Chief 
Executive,  notwithstanding  the  tennre-of  office 
act.  And  it  is  proved  that  he  intends  to  carry 
out  his  attempts  should  this  trial  result  in  his 
&vor.  By  a  verdict  of  acquittal,  then,  the  Sen- 
ate must  either  recede  from  their  position  on 
this  act,  or  must  submit  that  the  President  may 
defy  its  spirit  and  violate  its  express  provisions 
with  impunity. 

In  the  consideration  of  this  Question  I  have 
assumed  the  constitutionality  of  the  tenure-of- 
office  act.  I  cannot  consent  to  even  consider 
this  a  debatable  point.  The  Senate  has  sol- 
emuly  adjudicated  this  question  for  itself  on 
four  distinct  occasions,  each  individual  Senator 
acting  under  the  obligation  of  an  oath  as  solemn 
'and  binding  as  that  administered  at  the  com- 
mencement of  this  trial,  of  the  solemuity  of 
which  we  have  been  so  often  reminded  by  the 
counsel  for  the  President.  First,  by  the  pas- 
sage of  the  bill  in  question,  after  a  full  discus- 
sion of  its  provisions,  by  a  vote  of  29  yeas  to 
9  nays.  Secondly,  the  bill  having  been  sub- 
mitted to  the  President  for  his  approval  and 
returned  to  the  Senate  with  his  oojections  in 
an  elaborate  veto  message  arguing  against  the 
constitutionality  of  the  measure,  the  Senate 
again  passed  the  bill  in  the  face  of  the  argu- 
ments submitted,  bv  a  vote  of  more  than  two 
thirds  of  the  members  present  and  voting. 
Upon  the  question  "  Shall  the  bill  pass,  the 
objections  of  the  President  to  the  contrary 
notwithstanding  ?"  the  vote  was  as  follows : 

"  YiAS— Memrs.  AathoDy,  Cattell,  Chandler,  Con- 
De88,  Cragio,  Edmunds,  FeuendeD,  Fokk,  Foster, 
Fowler,  Frelinghuyseo.  Qrimcs,  Harris,  Henderaon, 
Howard,  Kirkwood,  Lan*.  Montan,  Morrill,  Mje, 
PqUad,  Pomeroy,  KamMT,  Row,  Sherman,  Sprwue, 
Stewart.  Sumoer,  Trnmbull.  Van  Winkle.  Wado, 
Wlll<sy,  Wllfiams,  Wlbon,  and  Yates— .35. 

"Nits— Mewre.  Buekalew.  Cowan,  Davk,  Dixon, 
DoolitUe,  Uendrioki,  Jokason,  Meuaitb,  Horton, 
Patterson,  and  Saulabnry— 11." 

Thirdly,  the  Senate  recognized  the  validity 
of  this  law  when,  in  response  to  the  message 
of  the  President  communicating  the  fact  that 
be  had  "during  the  recess''  suspended  Mr. 
Stonton,  the  Senate  took  action,  under  and  in 
accordance  with  the  said  law,  and  afler  due 
consideration  refused  to  concur  in  tlie  suspen- 
sion of  tlwt officer,  and  informed  the  President 


thereof.  Fourthly,  when  the  President,  after 
having  exhausted  all  legal  means  to  displace 
this  faithful  and  efficient  officer,  and  rid  himself 
of  what  his  counsel  chooses  to  call  "a  ihomin 
hi*  heart,"  deliberately,  willfully,  and  know- 
ingly violated  the  provisions  of  this  act  by  the 
arbitrary  removal,  or  attempted  removal,  of 
Mr.  Stanton  aud  the  appointment  of  Lorenzo 
Thomas,  and  defiantly  Haunted  his  action  in  the 
face  of  the  Senate,  this  body  again  reaffirmed 
the  validity  of  the  tenure-of-office  act  by 
declaring  that  the  action  of  the  President  was 
without  lawful  authority. 

I  submit,  then,  that  the  tennre-of-office  bill, 
having  been  passed  over  the  President's  veto 
by  a  vote  oi  two  thirds  of  both  Houses,  by 
express  provision  of  the  Constitution  "  it 
became  a  law ;"  a  law  to  the  President,  and  a 
law  to  all  the  people ;  a  law  as  valid  and  bind- 
ing as  any  on  the  statute-book ;  and  I  cannot 
believe  that  the  Senate  will  consent  to  stultify 
itself  by  the  admission  that  its  oft- repeated 
iiction  upon  this  bill  was  in  violation  of  the 
Constitution,  which  each  member  had  solemnly 
sworn  to  support 

Moreover,  the  President  himself  recognized 
the  validity  of  the  law  by  taking  action  under 
its  provisions  in  the  suspension  of  Mr.  Stanton, 
as  I  have  already  shown  in  the  course  of  this 
argument.  Upon  what  principle  may  he  con- 
sider a  law  valid  and  bindingto-day  and  of  no 
force  or  effect  to-morrow?  The  law  was  suf- 
ficient so  long  as  he  thought  he  could  accom- 
plish his  purpose  to  get  rid  of  Mr.  Stanton 
under  it ;  but  when  he  failed  in  this,  by  the 
refusal  of  the  Senate  to  concur  in  the  proposed 
removal,  he  overrides  the  law  and  then  attempts 
to  shelter  himself,  when  arraigned  for  the 
offense,  under  the  plea  that  it  is  not  a  consti- 
tutional law. 

But  admitting,  for  the  sake  of  argiiment,  that 
there  were  no  doubts  as  to  the  constitutionality 
of  the  law,  who  clothed  Andrew  Johnson  witn 
judicial  power  to  settle  that  question?  Under 
what  clause  of  the  Constitution  does  he  pre- 
sume to  derive  the  power  to  decide  which  of 
the  enactments  of  Congress  are  valid  and  bind- 
ing and  which  are  not?  If  he  may  exercise 
judicial  functions  in  regard  to  one  law,  why 
not  in  regard  to  all  laws?  As  I  read  the  Con- 
stitution, the  President  is  enjoined  to  "take 
care  that  the  laws  be  faithfully  executed."  I 
find  no  provision  in  that  instrument  which 
clothes  him  with  the  more  than  regal  powerto 
decide  which  laws  he  will  execute  aud  which 
he  will  not. 

If  judicial  power  is  a  prerogative  of  the 
Executive,  of  what  use  is  the  Supreme  Court? 
Why  not  abolish  so  useless  an  institution? 
Nay,  more,  if  a  law  of  Congress,  though 
passed  by  the  constitutional  vote  of  two  thirds 
of  both  Houses,  may  not  ''become  a  law" 
unless  it  meets  the  sanction  of  the  Executive — 
if  he  may  suspend  or  virtually  repeal  by  ren- 
dering inoperative  the  enactments  of  Congress, 
why  not  aboljsh  the  legislative  department  of 
the  Government? 

It  may  be  that  Andrew  Johnson  is  wiser  than 
the  Senate  and  House  of  Representatives ;  it 
may  be  that  wisdom  will  die  with  him  ;  it  may 
be  nnfortunate  that  the  Constitution  under 
which  we  live  has  not  given  to  him  who  claims 
to  be  its  especial  custodian  and  guardian  the 
more  than  imperial  power  to  make  the  laws 
and  judicially  pass  upon  them,  as  well  as  the 
duty  to  take  care  that  they  "  be  faithfully  exe- 
cuted ; "  but,  in  my  judgment,  the  American 
people  will  be  slow  in  arriving  at  any  such 
conclusion.  So  monstrous  a  proposition  as 
that  which  virtually  surrenders  to  one  man  all 


the  power  of  our  great  Government  is  not 
worthy  of  serious  consideration. 

Mr.  President,  for  the  first  time  in  the  his- 
tory of  our  Government  we  are  confronted 
with  a  clear,  decided,  aud  flagrant  act  of  ex- 
ecutive usurpation.  For  his  offense  against 
the  majest][  of  the  law  the_  House  of  Kepre- 
senlatives,  in  accordance  with  the  provisions 
of  the  Constitution,  and  in  the  name  of  all  the 
people  of  the  United  States,  have  impeached 
Andrew  Johnson  for  high  crimes  and  misde- 
meanors, and  have  brought  him  to  the  bar  of 
the  Senate  to  answer  to  the  charges  exhibited 
against  him.  The  isaues  involved  in  these  pro- 
ceedings are  of  the  gravest  character,  reacuiug 
down  to  the  very  foundation  of  our  system  of 
government,  and  it  behooves  ns  as  the  repre- 
sentatives of  forty  million  people  to  see  to  it  that 
impartial  justice  is  done  as  between  the  people 
and  the  accused.  If  this,  the  highest  tribunal 
of  the  nation,  shall  render  a  verdict  of  acquittal, 
it  will  be  a  virtual  admission  of  the  President's 
assertion  of  "  the  power  at  any  and  all  times 
of  removing  from  office  all  executive  officers 
for  cause  to  be  judged  by  the  President  alone." 
It  will  be  a  complete  surrender  of  the  consti- 
tutional power  of  the  Senate  over  all  appoint- 
ments to  office,  for  of  what  practical  value  will 
be  the  required  advice  and  consent  of  the 
Senate  to  an  appointment  if  the  person  so 
appointed  may  the  next  hour  be  removed  by 
the  action  of  the  Executive  alone,  regardless 
of,  and,  indeed,  in  despite  of,  the  wishes  of  the 
Senate? 

It  will,  moreover,  be  a  virtual  anrrender  of 
what  has  been  claimed  from  the  origin  of  the 
Government  to  this  day,  the  right  to  regulate 
and  control,  by  legislative  enactment,  the  execu- 
tive power  over  removals  from  office  of  such 
officers  as  require  confirmation  by  the  Senate, 
and  it  will  give  to  the  President  the  unre- 
strained control  of  the  officers  of  the  Army 
and  Navy,  as  well  as  those  of  the  civil  ser- 
vice. 

It  will  give  license  to  Andrew  Johnson  and 
all  future  occupants  of  the  presidential  office 
to  disregard  at  pleasure  the  enactments  of  the 
legislative  department,  and  to  plead  in  justifi- 
cation that  yon  have  so  ruled  by  your  verdict 
in  this  case. 

It  will  tend  to  destroy  the  harmonious  rela- 
tions of  the  several  departments  of  the  Gov- 
ernment, so  nicely  adjusted,  with  checks  and 
balances  and  limitations  by  the  wisdom  of 
the  fathers  of  the  Constitution,  by  increasing 
immensely  the  powers  and  privileges  of  the  ex- 
ecutive atthe  expense  of  the  legislative  depart- 
ment. Thenceforward  the  ruler  will  no  longer 
be  the  servant  of  the  people,  but  the  people  will 
be  the  servants  of  the  ruler,  and  we  shall  not 
be  able  hereafter  to  say,  in  the  sublime  lan- 
guage of  the  martyred  Lincoln,  that  ours  is 
"  a  Government  of  the  people,  by  the  people, 
and  for  the  people." 

Believing,  as  I  conscientiously  do,  that  such 
are  the  results  which  must  follow  the  acquittal 
of  Andrew  Johnson  by  this  tribunal,  and  believ- 
ing that  theHouseof  Representatives  have  made 
food  the  material  charges  preferred  against  bim, 
cannot  doubt  as  to  my  duty  in  the  premises. 
I  deeply  regret  that  the  necessity  for  these  mo- 
mentous proceedingshasarisen.  I  would  gladly 
have  escaped  the  solemn  responsibility  of  this 
hour.  But  this  may  not  be,  and  I  must,  there- 
fore, upon  the  law  and  the  evidence,  in  accord- 
ance with  the  dictates  of  my  conscience,  and 
in  view  of  the  solemn  obligations  of  my  oath, 
declare  that  in  my  judgment  Andrew  Johnson 
is  guilty  of  high  crimes  and  misdemeanors  as 
chargea  by  the  Representatives  of  the  people. 
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